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Amended Notice of Appeal  (1:11-cv-02137-AWI-SKO) 
 

KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California 
MARK R. BECKINGTON, State Bar No. 126009 
Supervising Deputy Attorney General 
JONATHAN M. EISENBERG, State Bar No. 184162 
Deputy Attorney General 
PETER H. CHANG, State Bar No. 241467 
Deputy Attorney General 

455 Golden Gate Ave., Suite 11000 
San Francisco, CA 94102 
Telephone:  (415) 703-5939 
Fax:  (415) 703-1234 
E-mail:  Peter.Chang@doj.ca.gov 

Attorneys for Defendant Kamala D. Harris,  
Attorney General of California 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO DIVISION 

JEFF SILVESTER, BRANDON COMBS, 
THE CALGUNS FOUNDATION, INC., a 
non-profit organization, and THE SECOND 
AMENDMENT FOUNDATION, INC., a 
non-profit organization, 

Plaintiffs,

v. 

KAMALA HARRIS, Attorney General of 
California (in her official capacity),  

Defendant.

1:11-cv-02137-AWI-SKO 

AMENDED NOTICE OF APPEAL 

Judge: Hon. Anthony W. Ishii 
Trial Date: March 25, 2014 
Action Filed: December 23, 2011 

 

TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that Kamala D. Harris, Attorney General of California, defendant 

in the above-named case, hereby appeals to the U.S. Court of Appeals for the Ninth Circuit from 

the Final Judgment entered on August 25, 2014 and this Court’s order denying Defendant’s post-

judgment Motion to Alter or Amend Judgment entered on November 20, 2014.  

Case 1:11-cv-02137-AWI-SKO   Document 137   Filed 12/19/14   Page 1 of 2

EOR067
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 2

Amended Notice of Appeal  (1:11-cv-02137-AWI-SKO) 
 

Defendant previously filed a Notice of Appeal to appeal the Court’s final judgment entered 

on August 25, 2014.  Subsequently on November 20, 2014, the Court denied Defendant’s post-

judgment Motion to Alter or Amend Judgment.  Defendant files this Amended Notice of Appeal 

to appeal both the Final Judgment and the order denying Defendant’s Motion to Alter or Amend 

Judgment.   

   
 
Dated:  December 19, 2014 
 

Respectfully submitted, 

KAMALA D. HARRIS 
Attorney General of California 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
 
/s/ Peter H. Chang 
 
PETER H. CHANG 
Deputy Attorney General 
Attorneys for Defendant Kamala D. Harris,  
Attorney General of California 

SA2012104659 
11637060.doc 

Case 1:11-cv-02137-AWI-SKO   Document 137   Filed 12/19/14   Page 2 of 2
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No. 14-16840 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

JEFF SILVESTER, BRANDON COMBS, 
THE CALGUNS FOUNDATION, INC., a 
non-profit organization, and THE 
SECOND AMENDMENT FOUNDATION, 
INC., a non-profit organization, 

Plaintiffs and Appellees, 

v. 

KAMALA HARRIS, Attorney General of 
California (in her official capacity), 

Defendant and Appellant. 

 

On Appeal from the United States District Court 
for the Eastern District of California 

Case No. 1:11-cv-02137-AWI-SKO 
The Honorable Anthony W. Ishii, Judge 

 

NOTICE OF RULING ON MOTION TO 
AMEND JUDGMENT AND STATEMENT OF 

INTENT TO PROSECUTE APPEAL 
 

KAMALA D. HARRIS 
Attorney General of California 
DOUGLAS J. WOODS 
Senior Assistant Attorney General 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
PETER H. CHANG 
Deputy Attorney General 

 

JONATHAN M. EISENBERG 
Deputy Attorney General 
State Bar No. 184162 
300 South Spring St., Suite 1792 
Los Angeles, CA  90013 
Telephone: (213) 897-6505 
Fax: (213) 897-5775 
Email:  Jonathan.Eisenberg@doj.ca.gov 
Attorneys for Appellant Kamala D. Harris, 
Attorney General of California  
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Appellant Kamala D. Harris, Attorney General of California 

(“Appellant”), hereby notifies the Court that, on November 20, 2014, the 

trial court decided, by denying, Appellant’s motion to amend the judgment 

in the present case. 

Appellant also advises the Court that Appellant intends to prosecute the 

appeal that was originally noticed on September 24, 2014. 

Appellant makes these statements in response to the Court’s October 7, 

2014, order. 

Dated:  November 25, 2014 
 

Respectfully Submitted, 
 
KAMALA D. HARRIS 
Attorney General of California 
DOUGLAS J. WOODS 
Senior Assistant Attorney General 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
 
/s/ Jonathan M. Eisenberg______________ 
JONATHAN M. EISENBERG 
Deputy Attorney General 
Attorneys for Appellant Kamala D. Harris, 
Attorney General of California  

1 
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT

JEFF SILVESTER; et al.,

                     Plaintiffs - Appellees,

   v.

KAMALA D. HARRIS, Attorney General
of the State of California, in her official
capacity,

                     Defendant - Appellant.

No. 14-16840

D.C. No. 1:11-cv-02137-AWI-
SKO
Eastern District of California, 
Fresno

ORDER

The notice of appeal was filed during the pendency of a timely filed motion

listed in Federal Rule of Appellate Procedure 4(a)(4).  The notice of appeal is

therefore ineffective until entry of the order disposing of the last such motion

outstanding.  See Fed. R. App. P. 4(a)(4).  Accordingly, appellant’s motion to hold

this appeal in abeyance is granted.  Appellate proceedings other than mediation

shall be held in abeyance pending the district court’s resolution of the motion to

amend the judgment.  See Leader Nat'l Ins. Co. v. Indus. Indem. Ins. Co., 19 F.3d

444, 445 (9th Cir. 1994).

FILED
OCT 07 2014

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

AT/MOATT

Case: 14-16840     10/07/2014          ID: 9268035     DktEntry: 5     Page: 1 of 2
Case 1:11-cv-02137-AWI-SKO   Document 117   Filed 10/07/14   Page 1 of 2

EOR071

  Case: 14-16840, 03/25/2015, ID: 9472628, DktEntry: 24-3, Page 9 of 278



Within 5 days after the district court’s ruling on the pending motion,

appellant shall notify this court in writing of the ruling and shall advise whether

appellant intends to prosecute this appeal.

To appeal the district court’s ruling on the post-judgment motion, appellant

must file an amended notice of appeal within the time prescribed by Federal Rule

of Appellate Procedure 4. 

The Clerk shall serve this order on the district court.

FOR THE COURT:
                        
                                                              MOLLY C. DWYER
                                                              CLERK OF COURT

                                                              By: Allison Taylor
Motions Attorney/Deputy Clerk

AT/MOATT 14-16840

Case: 14-16840     10/07/2014          ID: 9268035     DktEntry: 5     Page: 2 of 2
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KAMALA D. HARRIS, State Bar No. 146672 
Attorney General of California 
MARK R. BECKINGTON, State Bar No. 126009 
Supervising Deputy Attorney General 
PETER H. CHANG, State Bar No. 241467 
Deputy Attorney General  
JONATHAN M. EISENBERG, State Bar No. 184162 
Deputy Attorney General 

300 Spring Street, Suite 1702 
Los Angeles, CA  90013 
Telephone:  (213) 897-6505 
Fax:  (213) 897-5775 
E-mail:  Jonathan.Eisenberg@doj.ca.gov 

Attorneys for Defendant Kamala D. Harris,  
as California Attorney General 
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO DIVISION 

JEFF SILVESTER, BRANDON COMBS, 
THE CALGUNS FOUNDATION, INC., a 
non-profit organization, and THE SECOND 
AMENDMENT FOUNDATION, INC., a 
non-profit organization, 

Plaintiffs, 

v. 

KAMALA D. HARRIS, Attorney General of 
California (in her official capacity), 

Defendant. 

1:11-cv-02137-AWI-SKO 

NOTICE OF APPEAL, INCLUDING 
REPRESENTATION STATEMENT 

Judge: Hon. Anthony W. Ishii 
Trial Date: March 25, 2014 
Action Filed: December 23, 2011 

 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that Kamala D. Harris, Attorney General of California (the 

“Attorney General”), defendant in the above-named case, hereby appeals to the U.S. Court of 

Appeals for the Ninth Circuit from this Court’s final judgment entered in this action on 

August 25, 2014.   

 1  

Notice of Appeal (1:11-cv-02137-AWI-SKO) 
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 By a motion filed on September 22, 2014, the Attorney General also is seeking, under 

Federal Rule of Civil Procedure 59(e), to amend the judgment to adjust this Court’s remedial 

order for injunctive relief entered in this action; that order also issued on August 25, 2014.  The 

instant notice of appeal will become effective upon the disposition of that motion.  See Fed. R. 

App. P. 4(a)(4)(B)(i) (“If a party files a notice of appeal after the court announces or enters a 

judgment—but before it disposes of any motion listed in Rule 4(a)(4)(A)—the notice becomes 

effective to appeal a judgment or order, in whole or in part, when the order disposing of the last 

such remaining motion is entered.”).  A motion to amend a judgment is one of the motions that 

has this effect.  See Fed. R. App. P. 4(a)(4)(A)(v). 

Dated:  September 24, 2014 
 

Respectfully submitted, 

KAMALA D. HARRIS 
Attorney General of California 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
PETER H. CHANG 
Deputy Attorney General 
 

_/s/_________________________________ 
JONATHAN M. EISENBERG 
Deputy Attorney General 
Attorneys for Defendant Kamala D. Harris,  
as California Attorney General 
 

 
 

  

 2  

Notice of Appeal (1:11-cv-02137-AWI-SKO) 
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REPRESENTATION STATEMENT 

The undersigned represents Kamala D. Harris, Attorney General of California, defendant 

and appellant in this matter, and no other party.  Below is a service list that shows all of the 

parties in this lawsuit, and identifies their counsel by name, firm/office, U.S. mail address, 

telephone number, and e-mail address. 

Plaintiff (and Putative Appellee) Jeff Silvester is represented by Victor J. Otten, Otten 

Law, PC, 3620 Pacific Coast Hwy., Ste. 100, Torrance, CA  90505; (310) 378-8533; 

vic@ottenlawpc; and also by Donald E.J. Kilmer, Law Offices of Donald Kilmer, APC, 1645 

Willow St., Ste. 150, San Jose, CA  95125; (408) 264-8489; don@dklaawoffice.com. 

Plaintiff (and Putative Appellee) Brandon Combs is represented by Victor J. Otten, Otten 

Law, PC, 3620 Pacific Coast Hwy., Ste. 100, Torrance, CA  90505; (310) 378-8533; 

vic@ottenlawpc; and also by Donald E.J. Kilmer, Law Offices of Donald Kilmer, APC, 1645 

Willow St., Ste. 150, San Jose, CA  95125; (408) 264-8489; don@dklaawoffice.com. 

Plaintiff (and Putative Appellee) The Calguns Foundation, Inc., is represented by Victor 

J. Otten, Otten Law, PC, 3620 Pacific Coast Hwy., Ste. 100, Torrance, CA  90505; (310) 378-

8533; vic@ottenlawpc; and also by Donald E.J. Kilmer, Law Offices of Donald Kilmer, APC, 

1645 Willow St., Ste. 150, San Jose, CA  95125; (408) 264-8489; don@dklaawoffice.com. 

Plaintiff (and Putative Appellee) The Second Amendment Foundation, Inc., is 

represented by Victor J. Otten, Otten Law, PC, 3620 Pacific Coast Hwy., Ste. 100, Torrance, CA  

90505; (310) 378-8533; vic@ottenlawpc; and also by Donald E.J. Kilmer, Law Offices of Donald 

Kilmer, APC, 1645 Willow St., Ste. 150, San Jose, CA  95125; (408) 264-8489; 

don@dklaawoffice.com. 

Defendant and Appellant Kamala D. Harris, Attorney General of California, is represented 

by Jonathan M. Eisenberg, Office of the California Attorney General, 300 South Spring St., Ste. 

1702, Los Angeles, CA  90013; (213) 897-6505; jonathan.eisenberg@doj.ca.gov; and also by  
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Peter H. Chang, Office of the California Attorney General, 455 Golden Gate Ave., Ste. 11000, 

San Francisco, CA  94102; (415) 703-5939; peter.chang@doj.ca.gov. 

Dated:  September 24, 2014 
 

Respectfully submitted, 

KAMALA D. HARRIS 
Attorney General of California 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
PETER H. CHANG 
Deputy Attorney General 
 

_/s/_________________________________ 
JONATHAN M. EISENBERG 
Deputy Attorney General 
Attorneys for Defendant Kamala D. Harris,  
as California Attorney General 
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Supp. Decl. of Stephen J. Lindley ISO Motion to Amend  (1:11-cv-02137-AWI-SKO) 

 

KAMALA D. HARRIS, State Bar No. 146672 
Attorney General of California 
MARK R. BECKINGTON, State Bar No. 126009 
Supervising Deputy Attorney General 
JONATHAN M. EISENBERG, State Bar No. 184162 
Deputy Attorney General 
PETER H. CHANG, State Bar No. 241467 
Deputy Attorney General 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 703-5939 
Fax:  (415) 703-1234 
E-mail:  Peter.Chang@doj.ca.gov 

Attorneys for Defendant Kamala D. Harris,  
as California Attorney General 
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO DIVISION 

JEFF SILVESTER, BRANDON COMBS, 
THE CALGUNS FOUNDATION, INC., a 
non-profit organization, and THE SECOND 
AMENDMENT FOUNDATION, INC., a 
non-profit organization, 

Plaintiffs, 

v. 

KAMALA D. HARRIS, Attorney General of 
California (in her official capacity), 

Defendant. 

1:11-cv-02137-AWI-SKO 

SUPPLEMENTAL DECLARATION OF 
STEPHEN J. LINDLEY IN SUPPORT OF 
DEFENDANT’S MOTION TO ALTER 
OR AMEND JUDGMENT  
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

JEFF SILVESTER, ET AL.,

v.

KAMALA D. HARRIS, ET AL.,

JUDGMENT IN A CIVIL CASE

CASE NO: 1:11−CV−02137−AWI−SKO

XX −− Decision by the Court. This action came to trial or hearing before the Court. The issues
          have been tried or heard and a decision has been rendered.

          IT IS ORDERED AND ADJUDGED

 THAT JUDGMENT IS HEREBY ENTERED IN ACCORDANCE WITH THE
 COURT'S ORDER FILED ON 8/25/2014

Marianne Matherly
Clerk of Court

ENTERED:  August 25, 2014

by:  /s/  T. Lundstrom
Deputy Clerk
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"READY REFERENCE" TABLE 

(Providing citations to specific portions of each jurisdiction's laws; please see the endnotes and fully review the sections cited.) 
 

JURISDICTION NAME PURCHASER WAITING 
PERIOD 

LICENSE: DEALER, 
MANUFACTURER, ETC. 

LOCAL GOVERNMENT LIMITS 
(PREEMPTION) 

LIMITS TO INTERSTATE 
PURCHASE AND SALE 

ALABAMA  13A-11-78 [pistols]; 40-12-143 [handguns] & 
40-12-158 [long guns] 11-45-1.1; 11-80-11  

ALASKA   18.65.778 [concealed handguns]; 29.35.145  
AMERICAN SAMOA  46.4222 [import]; 46.4223 [sale]  46.4222 [importation] 

ARIZONA   13-3108, but see 15-341 13-3106 & 13-
3112(U)(V)(W) 

ARKANSAS   14-16-504; 14-54-1411 5-73-125 

CALIFORNIA Penal Code 12072(c)  

Penal Code 12070 et seq.; 12086 [firearm 
manufacture]; 12095 [short-barreled 
shotguns]; 12250 [machine guns]; 12287 
[assault weapons & .50 BMG rifles]; 12305 
[destructive devices] 

Gov't Code 53071 & 53071.5 
Penal Code 
12071(b)(8)(C); 
12071(b)(3)(A); 12076 

COLORADO   18-12-105.6 [firearms in vehicles]; 29-11.7-101 et 
seq. 12-27-101 to 104 

CONNECTICUT 29-37a [2 weeks: long guns] 29-28 [handguns]   
DELAWARE  Title 24,§§ 901 to 905 Title 9, §330(c); Title 22, §111  
DISTRICT OF COLUMBIA 22-4508 [48 hrs: pistols] 7-2504.01 et seq.; 22-4509 & 4510  7-2505.02(b)(1) 
FLORIDA 790.0655 [3 days: handguns]  790.33; 790.335 [registration] 790.28 
GEORGIA  43-16-1 et seq. [handguns & arms <15"] 16-11-173 10-1-100 & 101 
GUAM  60104 & 60115 [register]   

HAWAII 134-2  [14 to 20 days to obtain a 
license to purchase any handgun] 134-31 et seq.   

IDAHO    18-3314 & 3315 

ILLINOIS 
Ch. 720, 5/24-3(A)(g) [72 hrs: 
concealable; 24 hrs: long guns, 
stunguns and tasers] 

 Ch. 430, 65/13.1 [not preempted] 
Ch. 720, 5/24-10 [affirmative defense] Ch. 430, 65/3a 

INDIANA  35-47-2-14 to 16 & 21 35-47-11 35-47-5-6 
IOWA   724.28  
KANSAS    48-1901 to 1904 
KENTUCKY   65.870; 237.110(19) 237.020 
LOUISIANA  40:1787 [register] 40:1796 40:1801 to 1804 
MAINE   Tit. 25, §2011  

MARYLAND Pub. Safety Art. 5-123 & 124 [7 
days: regulated firearms] 

Pub. Safety Art. 5-106 et seq. [regulated 
firearms] & 11-105 [explosives] 

Crim. Law Art. 4-209; Pub. Safety Art. 5-104, 
133(a) & 134(a) [regulated firearms] 

 Pub. Safety Art. 5-204 
[long guns] 

MASSACHUSETTS  Ch. 140, §122 et seq.   
MICHIGAN   123.1101 to 123.1104 3.111 & 3.112 

MINNESOTA 624.7132, subd. 4 [5 business 
days: pistols, assault weapons]  471.633 & 634; 609.67 subd. 6; 624.7131 subd. 

12; 624.7132 subd. 16; 624.717; 624.74 subd. 4 624.71 

MISSISSIPPI   45-9-51 & 53  
MISSOURI Section Repealed  21.750 407.500 & 407.505 
MONTANA   45-8-351  
NEBRASKA 69-2405 [3 days; handgun]  69-2425 [no preemption] 28-1211 
NEVADA  202.440 [local license]   
NEW HAMPSHIRE  159.8 & 159.10 [handguns] 159:26 159:8-a 
NEW JERSEY 2C:58-3 [up to 30 days for permit] 2C:58-1 & 58-2 2C:1-5.d.  
NEW MEXICO    30-7-9 
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"READY REFERENCE" TABLE 

 

ENDNOTES 
 

(N.B.: The text of the above-cited provisions should be thoroughly examined in context to ascertain their TRUE effect.) 
 

1.  Blank spaces indicate no relevant statutes were located. 
2.  Jurisdictions include the 50 States, the District of Columbia, American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and 
Virgin Islands. 
3.  "PURCHASER WAITING PERIOD" – generally refers to the period between purchaser application for firearms and allowable receipt 
or delivery.  Exceptions exist among the jurisdictions. 
4.  "LICENSE: DEALER, MANUFACTURER, ETC." – generally means the person must have BOTH a Federal and State license. 
5.  "LOCAL GOVERNMENT LIMITS (PREEMPTION)" – means that the jurisdiction overrides its subordinate jurisdictions in whole or in 
part. 
6.  "LIMITS TO INTERSTATE PURCHASE AND SALE" (also known as "Contiguous State Provisions") – those legislative limits to 
interstate purchase and sale enacted by jurisdictions based on the GCA are cited, if available. 
NOTICE: For an official interpretation of a jurisdiction's law, consult the appropriate government officials of that jurisdiction. 

JURISDICTION NAME PURCHASER WAITING 
PERIOD 

LICENSE: DEALER, 
MANUFACTURER, ETC. 

LOCAL GOVERNMENT LIMITS 
(PREEMPTION) 

LIMITS TO INTERSTATE 
PURCHASE AND SALE 

NEW YORK 400.00 (4.a) [up to 6 months for 
permit] Penal Law 400.00 Penal Law 400.00.6 [licenses] Penal Law 265.40 

NORTH CAROLINA 
14-404 [up to 30 days for handgun 
permit] 

 14-409.40; 14-415.23 [concealed handguns] 14-409.10 

NORTH DAKOTA   62.1-01-03  
NORTHERN MARIANA IS.  2209; 2210; 2217 2227 [no preemption]  

OHIO   Note after 2923.12: 2004 Ohio Laws File 53 (HB 
12) §9 [concealed handguns] 2923.22 

OKLAHOMA   Title 21, §1289.24 Title 21, §1288 
OREGON   166.170 to 176 166.490 
PENNSYLVANIA 6111(a) [48 hrs] 6112 & 6113 6120 6141.1 
PUERTO RICO  Tit. 25, §§ 456, 456g, 458   

RHODE ISLAND 11-47-35 & 35.2 [7 days] 11-47-19 [machine gun manufacturers]; 11-
47-38 & 39 [retail dealers] 11-47-58 11-47-36 [concealable 

firearm] 

SOUTH CAROLINA  23-31-130 & 150 [pistols]; 23-31-370 
[machine guns] 23-31-510 & 520 23-31-10 & 20 

SOUTH DAKOTA 23-7-9 [48 hrs: pistols (concealed 
permit holders exempt)]  7-18A-36; 8-5-13; 9-19-20 23-7-40 

TENNESSEE 39-17-1316  39-17-1314  
TEXAS   Local Gov't Code 229.001 & 235.021 to 024 Penal Code 46.07 
UTAH   76-10-500 76-10-524 
VERMONT   Title 24, §2295 Title 13, §§ 4014 & 4015 
VIRGINIA   15.2-915 to 915.4; 15.2-1206 to 1209.1  
VIRGIN ISLANDS 466 [48 hrs] 461-462 & 467-468  470 [importation] 
WASHINGTON 9.41.090(1) [5 days: pistols] 9.41.100 & 9.41.110 9.41.290 9.41.122 & 9.41.124 
WEST VIRGINIA   8-12-5a  
WISCONSIN 175.35 [48 hrs: handguns]  66.0409 175.30 
WYOMING   6-8-401  
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THE COURT: If not already, Plaintiffs' 4 and 5 are

admitted into evidence if they have not already been.

(Plaintiffs' Exhibits 4, 5, received in evidence.)

THE COURT: So we're basically dealing with

Plaintiffs' 1, 2, and 3?

Okay, let me turn, then, to defense exhibits. If I

can just get an update on the status of the defense exhibits

which have not already been addressed.

MR. EISENBERG: There are none. The remaining

documents are all the ones that are subject to the request for

judicial notice. And the parties have not been able to reach

an agreement on whether those documents are admissible. And

those documents would include Exhibit 1, 2, and 3 on the

plaintiffs' side, I believe. They're the same kind of

documents as the historical materials that the defense

submitted. We've talked about ways to reach an agreement,

including proposals for stipulations, but we have not been

able to reach an agreement. The only thing we have been able

to reach an agreement on is that we will -- we will provide

you excerpts of documents that you deem admitted.

MR. KILMER: That is the agreement, Your Honor.

THE COURT: All right. Let me just -- in terms of

the defense exhibits, I have seven binders here of the defense

exhibits. Obviously probably about three of the binders have

already been resolved, but I don't necessarily want to have to
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go through as to each binder, each exhibit one by one to get

argument. What I want to try to do is do this as efficiently

as possible. I recognize, and counsel has noted that in the

various fairly recent cases of the Circuit, including the

Peruta case and the Chovan case, there was a discussion

regarding information that the courts really need to look at.

And, for example, in the Peruta case, the Court made

it very clear in criticizing contrary decisions on other

circuits, that they didn't do the full research that the Court

in Peruta did, and the Court reviewed -- and, of course, this

is on the issue of whether or not the Second Amendment applies

to the issue at hand, which is the right to bear arms

essentially outside the home. And the Court does go through

the history of case authority. The Court goes through

historical legislation, and the Court goes through

commentaries. And the case authority dates back to what the

Court called 19th century case law. The historical

legislation dated back to post civil war legislative scene.

And the commentaries, be considered post civil war

commentators, understanding of the right. So it is fairly

clear that I have to consider each of those aspects in terms

of historical context.

So let me just say in general parameters -- and,

again, with respect to weight of the evidence as opposed to

admissibility, I am proposing to admit Law Review articles.
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Courts generally cite to Law Review articles fairly

frequently. Legislative histories, the courts can take

judicial notice of legislative histories.

To the extent that certain proposed exhibits are

dealing with public agency reports, notices, statistics, to

the extent that they are public records, I would consider

admitting those.

The big concern I have is with respect to articles,

because, frankly, with respect to articles, if it's one person

or a small body, a group of people's opinions, personal

opinions in the form of an article, I'm not sure that those

are the things that courts can take judicial notice of.

Certainly if they are in dispute, then that is one of the

factors on judicial notice because basically the Court can

only take judicial notice of those items or exhibits for which

they are relatively uncontroverted. So that's problematic in

terms of taking judicial notice.

I also recognize, however, that I do need some

background information. The only question is with these

various proposed exhibits, which ones are really helpful and

authoritative items of background information that are not

primarily editorial comment by one or more individuals

regarding their personal opinions regarding primarily, in this

case, any waiting periods or the impact of various state laws.

I'm certainly open to any suggestions with those sort
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of parameters as to how we're going to deal with this. If it

comes down to, okay, we're just going to set aside a couple

days, I'll start with exhibit whatever -- and I'll just use

this hypothetical -- Exhibit 1, and we will go through

Exhibit 1 through 100, and take up every page to see what's

relevant or not. We can do that. I don't propose to do that.

What I propose to do is allow defense counsel to

submit as to each exhibit for which there is a dispute the

basis for taking judicial notice; the -- a very brief summary

of what the exhibit states that would be relevant to the

particular issues at hand here; give plaintiff's counsel an

opportunity to respond, and then I would conduct another

hearing after I've had a chance to review that. But I --

again, I'm not otherwise inclined to go through each exhibit

and hear arguments on each exhibits. That would take arguably

days. And I just don't see doing that.

So with that little bit of my thoughts, defense?

MR. EISENBERG: Yes, Your Honor. We certainly agree,

and the things like legislative history, Law Review articles,

early case law, legislation should come in. We have submitted

some of those materials, and I would think, then, that you

would just deem them admitted without need of document by

document review.

THE COURT: Right.

MR. EISENBERG: So we certainly do not have a
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negative response to that commentary.

As far as some of the other categories, we believe

that history books were cited, the Malcolm were cited --

Joyce Lee Malcolm, the professor of history, her books have

been cited in either Heller or -- and McDonald or both.

Scholarly works of history seem to be something that is

definitely relied on in these kinds of cases.

I also want to draw your attention to an advisory

committee comment about Federal Rule of Evidence 201, because

we're talking about legislative facts as opposed to

adjudicative facts, and the standard of not controverted does

not apply.

Quote, "In determining the content or applicability

of the rule in domestic law, the judge is unrestricted in his

investigation and conclusion. He may reject the propositions

of either party or of both parties. He may consult the

sources of pertinent data to which they refer, or he may

refuse to do so. He may make an independent search for

persuasive data or rest content with what he has or what the

parties present.

"The parties do no more than to assist. They control

no part of the process."

That, and the case that we cited to Daggett, and just

simply the practice of the Ninth Circuit is that in a case

where you're considering the constitutionality of a law, a
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wide range of materials come in even if there are, say, two

sides of a scholarly dispute. The Heller opinion, you know,

showcased a scholarly dispute, and all of those materials were

considered. They were not rejected on the grounds that they

were uncontroverted.

I don't think you're going to find very many books

about the history of the Second Amendment or the meanings that

are not controverted by one side or the other. So, therefore

we have proposed excerpts from history books to be considered,

and the plaintiffs in their submission have done the same

thing. You know, the Founders Amendment book by Stephen

Halbrook, a well-known NRA lawyer who definitely has a strong

position on the issue. We're not going to say that you should

not even look at that material just because the author has a

perspective that a lot of people disagree with. We believe

that our materials are ultimately going to be more persuasive

to you, but we think that they all should be admitted and

given the weight that you deem just.

And to back up my point, I actually want to quote

from the response of the plaintiffs to our motion on this

topic. Now, we're dealing with the historical materials, not

the medical science studies that go to the second part of the

Chovan test.

But they wrote here, "Given that the United States

Supreme Court in both District of Columbia v. Heller" -- and
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they give the cite, "and the McDonald v. City of Chicago" --

and then they give the site, "engaged in a survey of

historical evidence of the scope and meaning of the Second" --

well, they skipped the word "of" -- "scope and meaning of the

Second Amendment, the plaintiffs herein cannot and do not

object to that kind of evidence being derived from academic

studies and law journal articles."

MR. KILMER: May I respond to that, Your Honor?

THE COURT: Sure. Are you done on that, then?

MR. EISENBERG: Yeah, I would just submit that they

have already essentially conceded the point.

MR. KILMER: Your Honor, I think the point we were

trying to make there, and I don't -- I'm not contradicting our

statement, but the kind of analysis that the Supreme Court

engaged in in the District of Columbia v. Heller and McDonald

v. City of Chicago, is that they did survey the historical

data, and they did derive some of the historical data from Law

Review articles. That's without question.

However, the problem is that the defendants are

trying to admit as evidence the opinions and analysis of law

professors, and that's just not appropriate. Now, if those

articles contain excerpts of law journals or statutes or

writings on the meaning of the Second Amendment at the time of

its ratification and at the time of its incorporation, those

obviously are relevant for the Court to look at, but there's a
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difference between a court reading a case or reading a law

review article that is cited in a brief in order to have an

informed opinion and then calling the Law Review article

evidence. It's not evidence.

THE COURT: All right.

MR. KILMER: Further comment on the suicide studies,

Your Honor --

MR. EISENBERG: We haven't even addressed that issue.

THE COURT: All right. Okay, and I'm not sure how

the lower courts or Supreme Court did their survey, whether --

whether the trial court level documents were submitted as

exhibits as evidence, or whether or not there were simply a

list given -- I don't know. I guess part of the problem is

certainly, it's sort of like, okay, I'm not sure how each of

these articles fit in. I can obviously tell once there are

proposed findings of facts as articles are referred to and the

specific citations to specific articles would obviously be

helpful. Of course, then it's what I allow first. Do I admit

provisionally or otherwise these as exhibits and then take a

look and see when there are proposed findings of facts? Just

whether or not I'm going to give -- then it's just a matter of

how much weight I would give to those references.

MR. KILMER: Your Honor, if I may be somewhat

presumptuous in inquiring about how the Court is going to --

we're going to proceed with the findings of facts is my
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suggested solution. My understanding of how we're going to

proceed once the evidence is closed is that the parties

will -- the Court will set a briefing schedule. We'll get

copies from the transcripts from this matter. We'll each

prepare a proposed findings of facts and conclusions of law.

I'm assuming we're going to be able to also support that with

the memorandum of points and authorities, and then we'll also

be able to each submit what we -- excerpts of records, almost

like a Court of Appeal, we'll submit excerpts of record of

those exhibits and those portions of testimony that we want

the Court to focus on instead of just giving you a whole bunch

of documents.

I have no objection to the Court simply taking under

submission the admissibility of the contested exhibits and

then ruling on their admissibility in a separate memorandum

after you've taken a look at our proposed findings of facts

and conclusions of law and read our memorandum in support and

taken a look at the specific exhibits we think are important.

And then the Court can simply make its evidentiary ruling at

that time. That may be the most efficient way to proceed.

THE COURT: Defense?

MR. EISENBERG: Mr. Kilmer, are you proposing to do

that for both the historical materials and the medical

studies?

MR. KILMER: I'm proposing that -- that the parties
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simply tender their arguments in their proposed findings of

fact and conclusions of law from exhibits that have been

marked. I mean, I'm not in the business of censoring district

court judges. If the judge wants to look at it and then say,

"No, this isn't admissible, I'm not going to allow it," and

it's always subject to a motion to strike, I suppose.

MR. EISENBERG: Okay, with the understanding that all

of the submitted exhibits could be considered, and there's not

a category that you're saying that we're not permitted to even

cite to the judge, then we will agree to this proposal, which,

by the way, I have just heard for the first time.

THE COURT: All right. Okay.

MR. KILMER: That's because I just thought of it for

the first time.

THE COURT: That may be the most pragmatic thing to

do, understanding, then, that really your proposed findings of

facts will be essentially drafts because I may make certain

rulings that might cause you to modify them. But that

certainly would be probably cleaner than saying, okay,

defense, instead of that, you're going to prepare little brief

excerpts of each of the documents here so that we can take a

look at that and I can rule on it. Because it could well be

as we're going through your proposed findings of fact that you

may be able to really pinpoint more as to a particular exhibit

which portions of that exhibit that you want the Court to
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refer to in terms of a proposed findings of fact. And there

might be some that you might decide, well, we really don't

need that, it's duplicative. Or this person's article is

really covered by this particular Law Review article, or

something like that, so it's really cumulative or redundant.

So that's a possibility, and I certainly don't have a problem

with that.

I will tell you, Miss Thomas, my court reporter, has

indicated that she can probably get to you a certified copy of

the transcript, if you ordered them in three weeks. So that's

something --

MR. KILMER: That's good. So, Your Honor, the status

of the contested exhibits at this point is that they are

basically being that each of the exhibits are at this point in

time an offer of proof, subject to -- perhaps a motion to

strike, that the Court will rule on at the same time it

renders its decision in this case.

THE COURT: I can take it -- each of the exhibits

under submission, and then once I've had a chance to take a

look at your proposed findings of fact, which would include

references to specific exhibits including the Plaintiffs'

Exhibits 1 through 3, and the various defense exhibits for

which have not yet been submitted or withdrawn. That might be

a workable solution. Defense?

MR. EISENBERG: Your Honor, we are in agreement with
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what we're hearing. Thank you very much, Your Honor.

THE COURT: Now -- and let me do this: So right now,

what I would propose to do is just set a schedule. Now, as it

turns out, as you think about this and start drafting your

proposed findings of facts, you're thinking, you know, there's

a problem here, then I don't have a problem in coming back and

we can talk about it further. And in all candor, if at some

point in time, it's, "Judge, I'm sorry, we're going to have to

go through 1 through 100 before we continue on with our

proposed findings of facts," we can certainly do that. I

don't have a problem with that because obviously this is

something that has been suggested, and it seems to be

workable. It might turn out not to be. But if it is

workable, obviously it's probably the cleanest way to do it.

So with that understanding, then, as far as preparing

proposed findings of facts and conclusions of law, and

assuming -- and I'm not sure if you're going to be requesting

or ordering transcripts. If you are, that will be about three

weeks. With that understanding, let me get a time frame for

submitting proposed findings of facts and conclusions of law.

If you want to chat first briefly about scheduling it, it

might be more productive to do that.

So let me just take a quick break. You can meet and

confer, and if you can agree on a schedule and then a date

that I can set aside for essentially what would be closing
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arguments, it would be after the parties have submitted your

proposed findings of facts and conclusions of law and that

will give us all frameworks to deal with closing arguments.

So let me take a quick break, and you can check.

Mr. Nazaroff will have my schedule, and obviously whatever

time frame, we'll just work it in.

MR. KILMER: One quick question, Your Honor, just so

we understand the format. So that we're going to agree on a

date where each party submits a proposed findings of facts and

conclusions of law, the excerpts that we want the Court to

look at, and then a legal memorandum addressing the points we

want to argue. Will the parties then have an option to also

file simultaneous responses, and then we'll come back for oral

argument if necessary?

THE COURT: Yeah, if you wish. You can file a

response to the other side's proposed findings of facts and

conclusions of law and the memorandum. That's fine. Go ahead

and build that in.

MR. KILMER: And I'm going to be the rude one and ask

what page limits does the Court want to impose on us?

THE COURT: I'm not going to impose any page limits.

As I said, it's important, I said this at the outset, and I

still believe that we need to make sure that both sides within

the framework of the rules, et cetera, that you make as clear

and as complete record as possible.
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MR. KILMER: Thank you, Your Honor.

THE COURT: I'm perfectly fine with that.

Let me take a quick break. As soon as you're ready,

meet and confer. Figure out on your schedules, check with

Mr. Nazaroff, make sure that we can carve out some time if you

think that we need a day, we need two days, or whatever, to do

the closing arguments, that's fine. We'll just work out a

time frame. And then figure out your own calendars as to what

will work out best. As I've indicated, Miss Thomas, your

three weeks is --

(The court reporter nods.)

THE COURT: As soon as you're ready to come back on

the record with a briefing schedule, I'll come back on the

record. You can cite it on the record, and I'll be okay with

that.

MR. KILMER: Thank you, Your Honor.

MR. EISENBERG: Thank you, Your Honor.

THE COURT: We'll take a brief recess.

(Recess.)

THE COURT: All right, back on the record, update on

the status of the case, briefing schedule, et cetera.

MR. KILMER: Yes, Your Honor. I think we have agreed

on a schedule. And that is that -- that madam reporter will

have until the 21st of April, which is a Monday, to have the

transcripts to us by then or sooner. That the parties will
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then file their initial findings of fact and proposed findings

of facts and conclusions of law, any memorandum of law that

they wish to accompany that, and then the excerpt of record

that they want the Court to consider, basically pinpointing

what they want the Court to look at. And that filing date

will be June 16th. And then each party will be entitled to

file a response on June 30th. And then the parties would

return on July 21st for oral argument or closing argument.

THE COURT: All right. Defense?

MR. EISENBERG: We agree with that schedule,

Your Honor.

THE COURT: That will be the order of the Court,

then. And if it turns out, when I get the initial briefing,

that it might take some further time, what I might do is just

move it to a separate date. Monday is my law and motion day,

and if I think it needs more time, then I would try to move it

over to a different day rather than a Monday. But I'll give

you plenty of notice so you can plan accordingly. I'm not

just going to tell you a week before to show up on a Tuesday

instead of Monday.

MR. EISENBERG: Your Honor, I'll be on a family

vacation July 26th to August 2nd. If I don't tell you that,

my wife will be very angry with me.

THE COURT: If I move it to a day other than the

21st, I'll obviously make sure it's a day that everyone is
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

 

 The pretrial conference was held on February 3, 2014.   The trial in this matter is set for 

March 25, 2014.  The parties currently estimate that the trial shall take eight court days or less.   

I.  Jurisdiction and Venue 

 This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §§ 1331, 

1343, 2201, 2201, and 42 U.S.C. § 1983. 

II.   Trial 

 This matter shall be tried as a bench trial without a jury. 

III.  Facts 

 A.  Undisputed Facts 

 (a) At all relevant times, one effect of the Waiting Period law has been that all California 

residents lawfully purchasing firearms must wait a minimum of 10 days between applying to 

purchase the firearms and receiving delivery of them (unless the purchasers are statutorily exempt 

JEFF SILVESTER, BRANDON COMBS, 
THE CALGUNDS FOUNDATION, INC., 
a non-profit organization, and THE 
SECOND AMENDMENT 
FOUNDATION, INC., a non-profit 
organization, 
 

Plaintiffs 
 

v. 
 

KAMALA HARRIS,  Attorney General of 
California, and DOES 1 to 20, 
 

Defendants 
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PRETRIAL ORDER 
 
Motions In Limine Hearing and Trial 
Confirmation: 
    MARCH 11, 2014 
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from the waiting period);  

(b) At all relevant times, Plaintiff Jeff Silvester (“Silvester”) has owned at least one 

firearm;  

(c) At all relevant times, Brendon Combs (“Combs”) has owned at least one firearm. 

 B.  Disputed Facts 

 Plaintiffs submit the following disputed facts: 

 (a) The DOJ needs at least 10-days to conduct every background check; 

(b) A minimum 10-day “cooling off” period is necessary; 

(c)  Requirement to wait 10-days deprives Plaintiffs of the use, custody, control and ability 

to defend self, family and home; it mandates a brief window of 20 days from which Plaintiffs must 

return to obtain physical possession of property that Plaintiffs already own;  

(d) Plaintiffs are forced to incur expenses including: opportunity costs to engage in 

business and other activities during the each and every time Plaintiffs have to make a second trip 

to the licensed firearm dealer to take possession, custody and control of each firearm, lost 

opportunity to purchase firearms due to an inability to make a second trip, additional shipping 

expenses, additional dealer transfer fees, increased firearm prices due to lack of local competition, 

additional fuel costs, additional wear and tear on Plaintiffs’ vehicles necessary for a return trip to 

the licensed dealer to retrieve a firearm Plaintiffs already own, and additional costs of having to 

resubmit a DROS application due to scheduling conflicts preventing Plaintiffs from returning to 

the store to retrieve the firearm within the temporary window of availability. 

Defendant submits the following disputed facts: 

1.  Whether Silvester has lacked a firearm with which to defend himself in his home, at any 

relevant time. 

2.  Whether Combs has lacked a firearm with which to defend himself in his home, at any 

relevant time. 

3.  Whether Silvester has, by law, been unable to have sufficient firearm weaponry with 

which to defend himself in his home, at any relevant time. 

4.  Whether Combs has, by law, been unable to have sufficient firearm weaponry with 
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which to defend himself in his home, at any relevant time. 

5.  Whether Silvester has been unduly burdened or merely inconvenienced by the Waiting 

Period Law in acquiring firearms. 

6.  Whether Combs has been unduly burdened or merely inconvenienced by the Waiting 

Period Law in acquiring firearms. 

7.  Whether the ability of most people to acquire firearms very quickly, i.e., within about 

10 days of deciding to obtain them, was historically understood to be within the scope of the 

Second Amendment to the U.S. Constitution. 

8.  Whether the State of California (“California”), through its Bureau of Firearms (“BOF”), 

could complete, and communicate to interested persons, the results of statutorily-required 

background checks on prospective firearms purchasers, who previously have been through the 

waiting period imposed by the Waiting Period Law for other firearms purchases, essentially 

instantaneously after BOF receives the prospective purchasers’ Dealer Record of Sale (“DROS”) 

applications for the current proposed purchases. 

9.  Whether California’s rates of firearm-related deaths, with the Waiting Period Law, can 

be legitimately compared to the same types of rates in other U.S. states that do not have waiting-

period laws affecting purchases of firearms. 

10.  How California’s rates of firearm-related deaths, with the Waiting Period Law, 

compare to the same types of rates in other U.S. states that do not have waiting-period laws 

affecting purchases of firearms. 

11.  Whether it is possible to determine accurately what effects, if any, “cooling off” 

periods affecting firearms purchases have on rates of firearm-related deaths. 

12.  What effects, if any, cooling-off periods affecting firearms purchases have on rates of 

firearm-related deaths. 

13.  Whether the California Legislature arbitrarily and/or irrationally selected 10 days, as 

opposed to some other period of time, as the current waiting period in the Waiting Period Law. 

14.  What other rationales and facts justify the 10-day waiting period in the Waiting Period 

Law. 
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 C.  Disputed Evidentiary Issues 

 Plaintiffs submit the following disputed facts: 

 (a) Plaintiffs will dispute Defendants’ request for judicial notice of studies, books or other 

evidence pertaining to the effectiveness of the “cooling off period;”   

(b) Plaintiffs will object to the introduction of any expert witness testimony as neither of 

the parties have disclosed, received written reports or deposed experts.  

(c) Plaintiffs reserve the right to tender rebuttal experts if the Defendants tender any lay 

opinion testimony based on their status as a government agency;  

(d) Plaintiffs will attempt to exclude any studies that the Defendant attempts to admit into 

evidence related to the issue of the necessity of the 10-day waiting period. 

Defendant submits the following disputed facts: 

(1) whether certain witnesses have personal knowledge and experiences making them 

competent to testify as to certain facts and/or opinions; 

 (2) which party bears the burden of proof with respect to bolstering or undermining the 

rationales and justifications for the Waiting Period Law;  

 (3) whether it is appropriate for the Court to take judicial notice of certain materials 

reflecting, positively or negatively, on the rationales and justifications for the Waiting Period Law.  

If there are such disputes, and they are significant, they probably should be resolved by written 

motions in limine. 

 D.  Special Factual Information 

 None. 

 

IV.  Relief Sought 

 Plaintiffs request judgment entered in their favor against Defendants as follows:  

(a) An order preliminarily and permanently enjoining Defendants, their officers, agents, 

servants, employees, and all persons who receive action notice of the injunction, from enforcing 

Penal Code sections 26815 and 27540 as against those persons that may lawfully possess and 

acquire a firearm and possess proof of firearms possession or ownership in their name within the 
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State of California from enacting, publishing, promulgating, or otherwise enforcing  policies, 

rules, or procedures prohibiting or otherwise restricting the immediate delivery of firearms to 

plaintiffs and individuals similarly situated (i.e., persons in possession of a current Certificate of 

Eligibility and/or a license to carry a concealed firearm) upon completion of a background check 

at the point of sale indicating that they may own, possess and acquire firearms;  

(b) Attorney fees and costs pursuant to 42 U.S.C. section 1988;  

(c) Declaratory relief consistent with the injunction;  

(d) Costs of suit; and  

(e) Any other relief as the Court deems just and appropriate.  

The Attorney General seeks to have Plaintiffs’ prayer for injunctive and any other relief 

denied in full.  

V.  Points of Law 

 A.  Plaintiffs’ Contentions 

 Point of Law 1:  California Penal Code § 26815 and § 27540, which imposes a 10-day 

waiting period between the purchase and delivery of a firearm, violates the Second Amendment 

facially and as applied to individuals who: (1) are not prohibited from acquiring or possessing 

firearms, and (2) who currently possess registered firearms and/or who hold certain valid state 

licenses that require the successful passage of background checks.   

Point of Law 2: The eighteen exceptions to the 10-day waiting period violate the 

Fourteenth Amendment’s Equal Protection Clause. 

Relevant cases and statutes: 

(1) The Second Amendment of the United States Constitution; 

(2) The Fourteenth Amendment of the United State Constitution;  

(3) 18 U.S.C. § 922(a)(3); 

(4) 28 U.S.C. §§ 1331, 1343, 1391, 2201; 

(5) 42 U.S.C. §§ 1983, 1988; 

(6) The Brady Handgun Prevention Act (Pub.L. 103-159, 107 Stat. 1536); 

(7) California Penal Code §§ 11106, 16520, 18900, 21740, 26150, 26185, 26195, 26815, 26950, 
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26955, 26960, 26965, 26970, 27000, 27005, 27050, 27055, 27060, 27065, 27100, 27105, 27110, 

27115, 27120, 27125, 27130, 27135, 27140, 27540, 27600, 27605, 27610, 27615, 27650, 27665, 

27655, 27660, 27665, 27670, 27700, 27705, 27710, 27715, 27720, 27725, 27735, 27740, 27743, 

27745, 27750, 28200, 28220, 28255, 29800, 29900, et seq., 30000, et seq. 30500, et seq., 32650, 

et seq. 32700, 33300; 

(8) California Code of Regulation § 4036(b); 

(9) California Welfare and Institutions Code §§ 8100 an 8103; 

(10) 56 UCLA L. Rev. 1343, 1376 (2009); 

(11) California Assembly Bill 500; 

(12) Board of Trustees v. Fox, 492 U.S. 469, 480, 491 U.S. at 782-83 (1980); 

(13) Citizens United v. FEC, 538 U.S. 310, 130 S. Ct. 876, 898 (1996); 

(14) City of Cleburne v. Cleburne Living Ctr., 116 S.Ct. 1620, 134 L.Ed.2d 855 (1996); 

(15) Clark v. Jeter, 286 U.S. 570, 624-25 (1988); 

(16) District of Columbia v. Heller, 554 U.S. 570, 630 (2008);  

(17) Mcdonald v. Chicago, 130 S. Ct. 3020, 3036 (2010); 

(18) Nordlinger v. Hahn, 505 U.S. 1,10 (1992); 

(19) Planned Parenthood v. Casey, 833 U.S. 833, 873-74 (1992); 

(20) Ward v. Rock Against Racism, 434 U.S. 781, 791 (1989); 

(21) Zablocki v. Redhail, 434 U.S. 432, 440, 105 S.Ct. 3249, 87 L.Ed.2d. 313 (1986); 

(22) Romer v. Evans, 116 S.Ct. 1620, 134 L.Ed.2d 855 (1996); 

(23) Shapiro v. Thomspon, 618, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1969); 

(24) Anderson v. City of Hermosa Beach, 621 F.3d 1051 (9th Cir. 2010); 

(25) Barns-Wallace v. City of San Deigo, 704 F.3d 1067, 1084 (9th Cir. 2013);  

(26) Ezell v. Chicago, 651 F.3d 684 (7th Cir. 2011); 

(27) Fantasyland Video, Inc. v. County of San Deigo, 505 F.3d 996, 1004 (9th Cir. 2007); 

(28) Kasler v. Lockyer, 23 Cal.4th 472 (2000); 

(29) Moore v. Madigan, 702 F.3d 933 (9th Cir. 2012); 

(30) Nat’l Rifle Ass’n of Am. v. Bureau of Alcohol, Tobacco, Firearms and Explosives, 700 F.3d 
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185, 194-95 (5th Cir. 2012);  

(31) Nissan Fire and Marine Ins. Co. v. Fritz Cos., 201 F.3d 1099, 1105-6 (9th Cir. 2000). 

(32) Nordyke v. King, 681 F.3d 1041, 1043 (9th Cir. 2012) (en banc.); 

(33) Reed v. Town of Gilbert, 707 F.3d 1057, 1074 n.16 (9th Cir. 2013); 

(34) Silveira v. Lockyer, 312 F.3d 1052, 1087 (9th Cir. 2002); 

(35) Stop H-3 Ass’n v. Dole, 870 F.2d 1419, 1429 n.18 (9th Cir. 1989); 

(36) U.S. v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); 

(37) U.S. v. Decastro, 682 F.3d 160, 164 (2d Cir. 2012); 

(38) U.S. v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010); 

(39) U.S. v. Reese, 627 F.3d 792, 800-01 (10th Cir. 2010); 

(40) People v. Bickston, 91 Cal.App3d.Supp. 29 (1979); 

(41) U.S. v. Chovan, No. 11-50107, 2013 WL 6050914, 735 F.3d 1127 (C.A. 9 (Cal.) Nov. 18, 

2013). 

 B.  Defendants’ Contentions 

 Issue No. 1:  Whether the Waiting Period Law unconstitutionally burdens the historically 

understood Second Amendment right of people who must go through the waiting period in 

connection with firearms acquisition transactions, after having previously gone through the 

waiting period in connection with other firearms acquisition transactions in California.   

Points of Law for Issue No. 1:  The Waiting Period Law imposes at most an inconvenience 

or a minor burden on people in acquiring firearms, and does not have constitutional significance.  

The Second Amendment right was not historically understood to mean that people could acquire 

firearms essentially instantaneously.  Sources of law:  See, e.g., McDonald v. Chicago, 130 S.Ct. 

3020 (2010); District of Columbia v. Heller, 554 U.S. 570 (2008); Burdick v. Takushi, 504 U.S. 

428 (1992); Zablocki v. Redhail, 434 U.S. 374 (1978); Town of Lockport v. Citizens for 

Community Action at Local Level, Inc., 430 U.S. 259 (1977); Burns v. Fortson, 410 U.S. 686 

(1973); People of State of N.Y. v. O’Neill, 359 U.S. 1 (1959); Ala. State Fed. of Labor, Local 

Union No. 103 v. McAdory, 325 U.S. 450 (1945); Robinson v. Marshall, 66 F.3d 249 (9th Cir. 

1995); U.S. ex rel. Madden v. Gen. Dynamics Corp., 4 F.3d 827 (9th Cir. 1993); Karlin v. Foust, 
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188 F.3d 446 (7th Cir. 1999) Dittus v. Cranston, 186 Cal. App. 2d 837 (1960). 

   

Issue No. 2:  If the Waiting Period Law is found to burden the Second Amendment right, 

in the way just discussed, what level of heightened scrutiny the Court should use in evaluating the 

constitutionality of the Waiting Period Law, based on how close the Waiting Period Law comes to 

the core of the Second Amendment right, and the severity of the burden on the right.   

Points of Law for Issue No. 2:  If heightened scrutiny is called for in evaluating the 

Waiting Period Law, the level of scrutiny should be a permissive form of intermediate scrutiny, 

close to rational-basis review, and certainly not strict scrutiny.  Because the Waiting Period Law 

does not confiscate or otherwise affect firearms that people, such as the individual plaintiffs 

herein, already lawfully have, the Waiting Period does not come close to the core Second 

Amendment right.  Because the Waiting Period Law merely delays, for a short time, people’s 

acquisition of firearms, the burden of the law is not severe.  Sources of law:  See, e.g., cases cited 

above, as well as United States v. Chovan, 735 F.3d 1127 (9th Cir. 203); Fantasyland Video, Inc. 

v. Cnty. of San Diego, 505 F.3d 996 (9th Cir. 2007); Coyote Publ’g v. Miller, 598 F.3d 592 (9th 

Cir. 2010); Ass’n of Nat’l Advertisers, Inc. v. Lungren, 44 F.3d 726 (9th Cir. 1994); Drake v. 

Filko, 724 F.3d 426 (3d Cir. 2013); Peterson v. Martinez, 707 F.3d 1197 (10th Cir. 2013); Heller 

v. District of Columbia, 670 F.3d 1244 (D.C. Cir. 2011); Ezell v. City of Chicago, 651 F.3d 684 

(7th Cir. 2011); United States v. Masciandaro, 638 F.3d 458 (4th Cir. 2011); United States v. 

Marzzarella, 614 F.3d 85 (3d Cir. 2010); United States v. White, 593 F.3d 1199 (11th Cir. 2010); 

Young v. Hawaii, 911 F. Supp. 2d 972 (D. Haw. 2012); Doe v. Wilmington Housing Auth., 880 F. 

Supp. 2d 513 (D. Del. 2012).   

Issue No. 3:  If the Waiting Period Law is found to burden the Second Amendment right, 

in the way just discussed, whether there is a sufficient relationship or “fit” between the Waiting 

Period Law and California’s objective of minimizing firearm violence and thereby increasing 

public safety.   

Points of Law for Issue No. 3:  If heightened scrutiny is called for in evaluating the 

Waiting Period Law, the 10-day waiting period will be justifiable because of the time needed to 
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complete meaningful background checks and investigations of prospective firearms purchasers, 

and the efficacy of “cooling off” periods in helping to achieve California’s compelling interest in 

public safety.  Sources of law:  See, e.g., cases cited above, as well as United States v. Call, 874 F. 

Supp. 2d 969 (D. Nev. 2012); Peruta v. County of San Diego, 758 F. Supp. 2d 1106 (S.D. Cal. 

2010); Jackson v. Dep’t of Justice, 85 Cal. App. 4th 1334 (2001). 

Issue No. 4:  Whether the statutory exemptions to the Waiting Period Law differentiate 

between people in ways that are impermissible under the Fourteenth Amendment’s Equal 

Protection Clause.   

Points of Law for Issue No. 4:  The exemptions serve to tailor the Waiting Period Law and 

thus bolster its constitutionality.  The exemptions all have sufficient justifications.  Sources of 

Law:  See, e.g., cases cited above, as well as Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009); Vacco v. 

Quill, 521 U.S. 793 (1995); Miller v. Johnson, 515 U.S. 900 (1995); Fed. Commc’ns Comm’n v. 

Beach Commc’ns, Inc., 508 U.S. 307 (1993); Minnesota v. Clover Leaf Creamery Co., 449 U.S. 

456 (1981); Kahawaiolaa v. Norton, 386 F.3d 1271 (9th Cir. 2005); Giano v. Senkowski, 54 F.3d 

1050 (2d Cir. 1995); Rivkin v. Dover Tp. Rent Leveling Bd., 671 A.2d 567 (N.J. 1996).   

Issue No. 5:  If the Court determines that the Waiting Period Law or its exemptions are 

unconstitutional, in whole or in part, what remedy should the Court fashion.   

Points of Law for Issue No. 5:  If the Court determines that the Waiting Period Law is 

unconstitutional under the Second Amendment, the Court should outline its concerns and give the 

California Legislature guidance and time to reformulate the law to address the concerns.  If the 

Court determines that an exemption is unconstitutional, the Court should invalidate the exemption 

only.  Sources of Law:  See, e.g., cases cited above, as well as Regan v. Taxation With 

Representation of Wash., 461 U.S. 540 (1983);  Am. Power & Light Co. v. Sec. and Exch. 

Comm’n, 329 U.S. 90 (1946); Sec. Ins. Co. of Hartford v. Kevin Tucker & Assocs., Inc., 64 F.3d 

1001 (6th Cir. 1995); Vote Choice, Inc. v. DiStefano, 4 F.3d 26 (1st Cir. 1993). 

 

VI.  Abandoned Issues 

 None. 
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VII.  Witnesses 

 The following is a list of witnesses that the parties expect to call at trial, including rebuttal 

and impeachment witnesses.  NO WITNESS, OTHER THAN THOSE LISTED IN THIS 

SECTION, MAY BE CALLED AT TRIAL UNLESS THE PARTIES STIPULATE OR UPON A 

SHOWING THAT THIS ORDER SHOULD BE MODIFIED TO PREVENT “MANIFEST 

INJUSTICE.”  Fed. R. Civ. P. 16(e); Local Rule 16-281(b)(10). 

 A.  Plaintiffs’ Witnesses 

 1. Jeff Silvester  

2. Brendon Combs  

3. Gene Hoffman  

4. Alan Gottlieb 

 B.  Defendants’ Witnesses 

 1. Stephen Lindley  

2. Steve Buford  

3. Blake Graham  

4. Mitch Matsumoto  

5. Donnette Orsi  

6. Rick Lopes (possibly)  

7. Karen Milami (possibly)  

8. Jeff Silvester (possibly)  

9. Brandon Coombs (possibly). 

 

VIII.  Exhibits 

 The following is a list of documents or other exhibits that the parties expect to offer at trial.  

NO EXHIBIT, OTHER THAN THOSE LISTED IN THIS SECTION, MAY BE ADMITTED 

UNLESS THE PARTIES STIPULATE OR UPON A SHOWING THAT THIS ORDER 

SHOULD BE MODIFIED TO PREVENT “MANIFEST INJUSTICE.”  Fed. R. Civ. P. 16(e); 

Local Rule 16-281(b)(11). 
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 A.  Plaintiffs’ Exhibits 

 AB497 Processing Alternative Feasibility Study – Report of Findings, State of California 

Department of Justice Division of Law Enforcement, May 1991. 

Plaintiffs may use discovery responses and documents produced by Defendants. 

Plaintiffs may use the Armed Persons With Mental Illness Report produced by the 

California State Auditor October 2013. 

Depending on how the Court rules on the evidentiary issues raised by Defendants, Plaintiff 

may introduce:  Legislative history of Cal. Penal Code sections 12010, 12011, 12021, 12021.1, 

12071, 12076, 12078, 21740, 26950, 26955, 26960, 26965, 26970, 27000, 27050, 27055, 27060, 

27065, 27100, 27105, 27110, 27715, 27120, 27125, 27130, 27135, 27140, 27600, 27605, 27610, 

27615, 27650, 27655, 27660, 27665, 27670, 27700, 27705, 27710, 27720, 27715, 27725, 27730, 

27735, 27740, 27750, 28220, 29800, 29805, 29810, 29815, 29820, 29825, 29830, 29855, 29900, 

30000, and 30005. 

 B.  Defendants’ Exhibits 

-- Discovery Documents 

Documents disclosed in discovery with Bates numbers AG000001-765, AG000827-990, 

AG001244-351, AG001491-78, AG001643-58, and AG001755-26 

 

-- Legislative History 

Legislative history of Cal. Penal Code sections 12010, 12011, 12021, 12021.1, 12071, 

12076, 12078, 21740, 26950, 26955, 26960, 26965, 26970, 27000, 27050, 27055, 27060, 27065, 

27100, 27105, 27110, 27715, 27120, 27125, 27130, 27135, 27140, 27600, 27605, 27610, 27615, 

27650, 27655, 27660, 27665, 27670, 27700, 27705, 27710, 27720, 27715, 27725, 27730, 27735, 

27740, 27750, 28220, 29800, 29805, 29810, 29815, 29820, 29825, 29830, 29855, 29900, 30000, 

and 30005 

Legislative history of Cal. Bus. & Prof. Code sections 7583.23, 7583.24, 7583.25, 7583.27, 

7583.29, 7583.32, 7583.37, 7583.45, 7596.3, 7596.4, 7596.7, 7596.8, 7596.81, and 7596.83  

 

Case 1:11-cv-02137-AWI-SKO   Document 48   Filed 02/04/14   Page 11 of 26

EOR291

  Case: 14-16840, 03/25/2015, ID: 9472628, DktEntry: 24-3, Page 229 of 278



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

12 
 

Legislative history of Cal. Code of Civil Procedure section 527.9 

 

Legislative history of Cal. Fam. Code section 6389 

 

-- Court Filings 

Goodin, Brief for English/American Historians as Amicus Curiae [Etc.], in McDonald v. City of 

Chicago (2010) 

 

Bogus, Brief of Amici Curiae Jack N. Rakove [Etc.], in District of Columbia v. Heller (2008) 

 

Webster, Declaration of Daniel Webster, in Jackson v. City and County of San Francisco (2012) 

 

-- Books 

Bogus, ed., The Second Amendment in Law and History (2002) 

 

Cooley, Constitutional Limitations (1868) 

 

Cornell, A Well-regulated Militia (2008) 

 

Cornell and Kozuskanich, The Second Amendment on Trial (2013) 

 

Fox, Will to Kill (2011) 

 

Hawke, Everyday Life in Early America (1989) 

 

Larkin, The Reshaping of Everyday Life: 1790-1840 (1989) 

 

Nisbet, ed., The Gun Control Debate:  You Decide (1990) 
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Rakove, Original Meanings (1997) 

 

Russell, Guns on the Early Frontiers (2005) 

 

Sellers, The Market Revolution (1994) 

 

Spitzer, Gun Control:  A Documentary and Reference Guide (2009) 

 

Spitzer, The Politics of Gun Control, 5th Ed. (2012) 

 

Uviller and Merkel, The Militia and the Right to Arms (2003) 

 

Webster and Vernick, eds., Reducing Gun Violence in America (2013) 

 

Winkler, Gun Fight:  The Battle Over the Right to Bear Arms in America (2013) 

 

-- Government and NGO Reports 

California Department of Justice, Crime and Delinquency in California (Various Years) 

 

California Department of Justice, Daily DROS Tactical Reports (many issues; 2013) 

 

California Department of Justice, Dealer Record of Sale Statistics (Various Years) 

 

California Department of Justice, Firearms Prohibiting Categories (2012) 

 

California Department of Justice, Report on Firearms Used in the Commission of Crimes (Various 

Years) 
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California State Auditor, Armed Persons with Mental Illness (2013) 

 

Centers for Disease Control, Injury Fact Book (2006) 

 

Federal Bureau of Investigation, Crime in the United States (Various Years) 

 

Federal Bureau of Investigation, National Instant Criminal Background Check System (NICS) 

Operations (2011) 

 

Federal Bureau of Investigation, NICS Point of Contact States & Territories (2008) 

 

Office of the U.S. President, Now is the Time; The President’s Plan to Protect Our Children and 

our Communities by Reducing Gun Violence (2013) 

 

Legal Community Against Violence, Model Laws for a Safer America (2012) 

 

U.S. Department of Justice, Draft Report on Systems for Identifying Felons Who Attempts to 

Purchase Firearms; Notice and Request for Comment, in Federal Register (1989) 

 

Violence Policy Center, States with High Gun Ownership and Weak Gun Laws Lead Nation in 

Gun Deaths (2013) 

 

-- Scholarly Articles 

Bangalore, et al, Gun Ownership and Firearm-related Deaths, in American Journal of Medicine 

(2013) 

 

Brent and Bridge, Firearms Availability and Suicide, in American Behavioral Scientist (2003) 
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Blodgett-Ford, The Changing Meaning of the Right to Bear Arms, in Seton Hall Constitutional 

Law Journal (1995) 

 

Cantor and Slate, The Impact of Firearm Control Legislation on Suicide in Queensland: 

Preliminary Findings, in Medical Journal of Australia (1995) 

 

Carrington and Moyer, Gun Control and Suicide in Ontario, in American Journal of Psychiatry 

(1994) 

 

Cornell, The Ironic Second Amendment, in Albany Law Review (2008) 

 

Cornell and De Dino, A Well Regulated Right: The Early American Origins of Gun Control, in 

Fordham Law Review (2004) 

 

Cozzolino, Gun Control:  The Brady Handgun Violence Prevention Act, in Seton Hall Legislative 

Journal (1992) 

 

Daponde, New Residents and Collectors Must Register Out-of-state Handguns, in McGeorge Law 

Review (1998) 

 

de Moore, et al., Survivors of Self-inflicted Firearm Injury: A Liaison Psychiatry Perspective, in 

Medical Journal of Australia (1994) 

 

Frierson, Women who Shoot Themselves, in Hospital Community Psychiatry (1989) 

 

Frierson and Lippmann, Psychiatric Consultation for Patients with Self-inflicted Gunshot Wounds, 

in Psychosomatics (1990) 
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Hahn, et al., Firearms Laws and the Reduction of Violence: A Systematic Review, in American 

Journal of Preventive Medicine (2005) 

 

Lewiecki, Suicide, Guns, and Public Policy, in American Journal of Public Health (2013) 

 

Ludwig and Cook, Homicide and Suicide Rates Associated with Implementation of the Brady 

Handgun Violence Prevention Act, in Journal of the American Medical Association (2000) 

 

Miller and Hemenway, The Relationship Between Firearms and Suicide:  A Review of the 

Literature, in Aggression and Violent Behavior (1998) 

 

Novak, Why the New York State System for Obtaining a License to Carry a Concealed Weapon Is 

Unconstitutional, in Fordham Urban Law Journal (1988)  

 

Peterson, et al., Self-Inflicted Gunshot Wounds:  Lethality of Method Versus Intent, in American 

Journal of Psychiatry (1985) 

 

Vigdor and Mercy, Do Laws Restricting Access to Firearms by Domestic Violence Offenders 

Prevent Intimate Partner Violence?, in Evaluation Review (2012) 

 

Volokh, Implementing the Right to Keep and Bear Arms for Self-defense:  An Analytical 

Framework and a Research Agenda, in UCLA Law Review (2009) 

 

Warner, Firearm Deaths and Firearm Crime After Gun Licensing in Tasmania, presented at the 

Third National Outlook Symposium on Crime, Canberra, Australia (1999) 

 

Winkler, Heller’s Catch 22, in UCLA Law Review (2009) 
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Wintemute, et al., Mortality Among Recent Purchasers of Handguns, in New England Journal of 

Medicine (1999) 

 

Wintermute, Subsequent Criminal Activity Among Violent Misdemeanants Who Seek to Purchase 

Handguns; Risk Factors and Effectiveness of Denying Handgun Purchase, in Journal of the 

American Medical Association (2001)  

 

Wright, et al., Effectiveness of Denial of Handgun Purchase to Persons Believed to be at High 

Risk for Firearm Violence, in American Journal of Public Health (1999) 

 

Zeoli and Webster, Effects of Domestic Violence Policies, Alcohol Taxes, and Police Staffing 

Levels on Intimate Partner Violence, in Injury Prevention (2010) 

 

--  Magazine and Newspaper Articles 

Amar and Amar, Guns and the Constitution:  Telling the Right Constitutional Story, in FindLaw – 

Legal Commentary (2001) 

 

Cornell, The Second Amendment You Don’t Know, in New York Daily News (2012) 

 

Emberton, The Real Origin of America’s Gun Culture, in History News Network (2013) 

 

Ifill, 7-day Wait for Gun Purchases Hits Crucial Obstacle in House, in New York Times (1991) 

 

Koerner, Californians Buying Guns at Record Rate, in Orange County Register (2012)  

 

Leger, Obama Demand Could End Research Blackout into Gun Violence, in USA Today (2013 ) 

 

Marois, California’s Gun Repo Men Have a Nerve-racking Job, in Businessweek (2013) 
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Platt, New York Banned Handguns 100 Years Ago…  Will We Ever See that Kind of Gun Control 

Again?, In History News Network (2011) 

 

Pugh, Baltimore Gun Violence Summit Conclude with Recommendations, in McClatchy DC 

(2013) 

 

Richman, California’s Gun Background-Check System Could Be National Model, in San Jose 

Mercury News (2013) 

 

Robinson, Delay for Buying Guns OK’d by Legislature, in San Jose Mercury News (1991) 

 

Sweeney and Cornell, All Guns Are Not Created Equal, in The Chronicle Review (2013) 

 

Winkler, The Secret History of Guns, in Atlantic (2001 

 

IX.  Discovery Documents To Be Used At Trial  

 Plaintiffs may offer discovery responses provided by Defendants. 

The Attorney General does not presently expect to offer any discovery materials at trial, 

assuming that all deposed witnesses will be available at trial, and that there is no need to use 

interrogatory responses or deposition transcripts in place of live witness or to impeach live 

witnesses. 

 

X.  Further Discovery or Motions 

 Plaintiffs contend: 

Defendants may request that the Court take judicial notice of certain studies pertaining to 

the effectiveness of the “cooling off period.”  Plaintiffs will object to any request for judicial 

notice of said studies. Plaintiffs will likely challenge the admissibility of studies attempted to be 
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used by Defendants. 

Defendants contend: 

When the discovery period in this case was open, and before briefing on the motion for 

summary judgment was completed, there was no binding case law suggesting that the Attorney 

General would have to proffer any evidence, much less expert-witness evidence, of the historical 

understanding of the Second Amendment or the efficacy of the Waiting Period Law in achieving 

California’s objective of minimizing firearm violence and thereby increasing public safety.  Under 

established case law, the Waiting Period Law enjoyed the usual strong presumption of 

constitutionality, with the burden on Plaintiffs to disprove the constitutionality of the law.  

Although the Attorney General continues to believe that Plaintiffs bear the ultimate burden of 

proof here, recent case law, as interpreted by the Court, raises the question of whether the Court 

will expect the Attorney General to proffer any evidence and/or expert-witness evidence on these 

issues.  (See, e.g., Chovan, supra.)  The Attorney General believes that if she bears the burden of 

proof on these issues, there is sufficient competent evidence of which the Court may and should 

take judicial notice, such that the Attorney General will meet that burden.  However, if Court 

expects the Attorney General to produce expert-witness evidence on these topics, and judicial 

notice will not be taken of other relevant evidence, then the Attorney General may need to have 

expert-witness discovery reopened and seeks the Court’s guidance on this issue.      

 

XI.  Stipulations 

 None at this time. 

 

XII.  Amendments/Dismissals 

 Plaintiff Michael Poeschl has been dismissed from this case. 

 

XIII.  Settlement Negotiations 

 Because Plaintiffs seek to invalidate, at least partially, the Waiting Period Law, and the 

Attorney General must enforce and not compromise that law, settlement negotiations and/or a 
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court settlement conference will be unlikely to lead to resolution of this case. 

 

XIV.  Agreed Statement 

 None at this time. 

 

XV.  Separate Trial Of Issues 

 Plaintiffs believe the issues should not be tried separately. 

The Attorney General believes that it is advisable and feasible to try first the issue of whether the 

Waiting Period Law imposes a burden on Plaintiffs’ Second Amendment right.  If the Court finds 

that there is no such burden, then the inquiry ends and the case is over.  The Court is not inclined 

at this time to order a separate trial of issues. 

 

XVI.  Impartial Experts - Limitation Of Experts 

 Neither party has disclosed experts, received expert reports or deposed experts.  The 

Plaintiffs believe that retained experts should be excluded from trial and lay opinion testimony 

should be severely restricted. The parties do not favor having impartial experts appointed in this 

matter. 

 

XVII.  Attorneys’ Fees 

 Plaintiffs request attorney fees and costs pursuant to 42 U.S.C. § 1988 and cost of suit. 

 

XVIII.  Further Trial Preparation 

 A.  Final Witness List 

 The parties are ordered to file and serve their final list of witnesses by March 20, 2014.  

Additionally, at that time Plaintiffs shall disclose the order of witnesses so that Defendant will be 

prepared for cross-examination. 

 Except upon the showing set forth above in section VII, a party may not add witnesses to 

the final list of witnesses, or to any other updated witness list, who are not disclosed in this Order 
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in Section VII. 

 B.  Trial Briefs 

 The parties are directed to file and serve a Trial Brief by March 10, 2014.  Local Rule 16-

285.  The parties need not include in the Trial Brief any issue that is adequately addressed in a 

motion in limine, or in an opposition brief to a motion in limine.  Any response to a Trial Brief 

shall be filed and served by March 18, 2014.   

C.  Duty of Counsel to Pre-Mark Exhibits 

 The parties are ordered to confer no later than February 18, 2014, for purposes of pre-

marking and examining each other’s exhibits.  All joint exhibits must be pre-marked with numbers 

preceded by the designation JT/-- (e.g., JT/1, JT/2).  All of Plaintiffs’ exhibits shall be pre-marked 

with numbers.  All of Defendants’ exhibits shall be pre-marked with letters. 

 1.  Counsel shall create four (4) complete, legible sets of exhibits in binders as follows: 

(a) Two sets of binders to be delivered to Courtroom Clerk Harold Nazaroff March 

20, 2014, one for use by the Courtroom Clerk and the other for the court; and 

  (b)  One set for each counsel’s own use. 

If the parties desire, they may have a fifth set of binders to be used for the purposes 

of questioning witnesses. 

 2.  Counsel are to confer and make the following determination with respect to each 

proposed exhibit to be introduced into evidence, and to prepare separate indexes - one listing joint 

exhibits, and one listing each party’s separate exhibits: 

(a)  Duplicate exhibits, i.e., documents which both sides desire to introduce into 

evidence, shall be marked as a joint exhibit, and numbered as directed above.  Joint 

exhibits shall be listed on a separate index, and shall be admitted into evidence on 

the motion of any party, without further foundation. 

(b)  As to exhibits that are not jointly offered, and to which there is no objection to 

introduction, those exhibits will likewise be appropriately marked, e.g., Plaintiffs’ 

Exhibit 1 or Defendants’ Exhibit A, and shall be listed in the offering party’s index 

in a column entitled “Admitted In Evidence.”  Such exhibits will be admitted upon 
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introduction and motion of the party, without further foundation. 

(c)  Those exhibits to which the only objection is a lack of foundation shall be 

marked appropriately, e.g., Plaintiffs’ Exhibit 2 - For Identification, or Defendants’ 

Exhibit B - For Identification, and indexed in a column entitled “Objection 

Foundation.” 

(d) Remaining exhibits as to which there are objections to admissibility not solely 

based on a lack of foundation shall likewise be marked appropriately, e.g., 

Plaintiffs’ Exhibit 3 - For Identification or Defendants’ Exhibit C - For 

Identification, and indexed in a third column entitled “Other Objection” on the 

offering party’s index. 

     3.  Each separate index shall consist of the exhibit number or letter, a brief description of 

the exhibit, and the three columns outlined above, as demonstrated in the example below: 

INDEX OF EXHIBITS 

 

           ADMITTED  OBJECTION         OTHER  

 EXHIBIT #   DESCRIPTION      IN EVIDENCE FOUNDATION      OBJECTION 

     

 Two sets of the completed joint index and the separate indexes shall be delivered to the 

Courtroom Clerk with the two sets of binders. 

 The court has no objection to counsel using copies.  However, the copies must be legible.  

If any document is offered into evidence that is partially illegible, the court may sua sponte 

exclude it from evidence. 

 D.  Discovery Documents 

 By March 20, 2014, each party shall file a list of all discovery documents the party intends 

to use at trial.  The list shall indicate whether each discovery document has previously been lodged 

with the Clerk.  If the discovery document has not been previously lodged, the party shall so lodge 

the document with the Courtroom Clerk by March 20, 2014. 

 E.  Motions In Limine Hearing and Briefing Schedule 

 The hearing for motions in limine will be held on March 11, 2014.  In addition to 
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addressing any filed motions in limine, at that time the court will also settle, to the extent possible, 

any other matter pertaining to the conduct of the trial. 

 Counsel are expected to be fully cognizant of the legal issues involved in the case by the 

date of the hearing for motions in limine. 

 By 4:00 p.m. on February 18, 2014, all motions in limine, with supporting points and 

authorities, shall be filed and served either personally or by facsimile upon opposing counsel. 

 By 4:00 p.m. on March 3, 2014, opposition to any motion in limine shall be filed and 

served either personally or by facsimile upon opposing counsel.  If a party does not oppose a 

motion in limine, that party shall file and serve in the same manner a Statement of Non-Opposition 

to that motion in limine. 

 By 4:00 p.m. on March 7, 2014, any reply to an opposition shall be filed and served either 

personally or by facsimile upon opposing counsel.  Because the court will need time to prepare for 

the hearing on March 11, 2014, the court is not inclined to consider late reply briefs. 

 F.  Morning Conferences During Trial 

 During the trial, it is the obligation of counsel to meet with the court each morning to 

advise the court and opposing counsel as to what documents are proposed to be put into evidence 

that have not previously been admitted by stipulation, court order, or otherwise ruled upon.  The 

court will rule on those documents, to the extent possible, prior to the commencement of trial each 

day.  If the ruling depends upon the receipt of testimony, the court will rule as requested upon the 

receipt of such testimony. 

 The court shall consider any other legal matter at morning conferences as well.   

 G.  Use Of Videotape and Computers   

 Any party wishing to use a videotape for any purpose during trial shall lodge a copy of the 

videotape with the Courtroom Clerk by 4:00 p.m. on Thursday, March 20, 2014.  If a written 

transcript of audible words on the tape is available, the court requests that the transcript be lodged 

with the court, solely for the aid of the court. 

 If counsel intends to use a laptop computer for presentation of evidence, they shall contact 

the courtroom deputy at least one week prior to trial.  The courtroom deputy will then arrange a 
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time for counsel to bring the laptop to the courtroom, and meet with a representative of the 

Information and Technology Department and receive a brief training session on how counsel’s 

equipment interacts with the court’s audio/visual equipment.  If counsel intends to use 

PowerPoint, the resolution should be set no higher than 1024 x 768 when preparing the 

presentation.    

 H.  Order of Witnesses 

 In order to make the trial operate efficiently and smoothly, each counsel has the continuing 

obligation to advise opposing counsel as to what witnesses he or she intends to call twenty-four 

(24) hours prior to calling that witness. 

 

XIX.  Objections to Pretrial Order 

 Any party may, within ten (10) calendar days after the date of service of this order, file and 

serve written objections to any of the provisions of this order.  Local Rule 16-283.  Such objection 

shall specify the requested corrections, additions or deletions. 

 

XX.  Rules of Conduct During Trial 

 A.  General Rules 

 1.  All participants in the trial shall conduct themselves in a civil manner.  There shall be 

no hostile interchanges between any of the participants. 

 2.  All oral presentations shall be made from the podium, unless otherwise permitted by the 

court. 

 B.  Opening Statements 

 1.  Counsel may, but are not required, to make an opening statement in this bench trial. 

 2.  Counsel may use visual aids in presenting the opening statement.  However, any 

proposed visual aids shall be shown to opposing counsel before opening statement. 

 C.  Case in Chief 

 1.  Counsel shall have his/her witnesses readily available to testify so that there are no 

delays in the presentation of evidence to the trier of fact. 
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 2.  At the close of each trial day, counsel shall disclose his/her anticipated witnesses and 

order of presentation for the next day, so that any scheduling or evidentiary issues may be raised at 

that time. 

 D.  Witnesses 

 1.  Before approaching a witness, counsel shall secure leave of court to approach the 

witness. 

 2.  Before approaching a witness with a writing, counsel shall first show the writing to 

opposing counsel. 

 E.  Exhibits 

 1.  All exhibits shall be marked and identified in accordance with the instructions in the 

Pretrial Order. 

 2.  The court usually will conduct an on the record review of the exhibits that have been 

admitted in evidence at the conclusion of each party’s case in chief and after each party has rested 

its entire case. 

 G.  Objections 

 1.  No speaking objections or arguments are permitted.  Counsel shall state the specific 

legal ground(s) for the objection, and the court will rule based upon the ground(s) stated.  The 

court will permit counsel to argue the matter at the next recess. 

 2.  The court will not assume that any objection made also implies with it a motion to 

strike an answer that has been given.  Therefore, counsel who has made an objection, and who also 

wishes to have an answer stricken, shall also specifically move to strike the answer. 

 

 

FAILURE TO COMPLY WITH ALL PROVISIONS OF THIS ORDER MAY BE GROUNDS 

FOR THE IMPOSITION OF SANCTIONS, INCLUDING POSSIBLE DISMISSAL OF THIS 

ACTION OR ENTRY OF DEFAULT, ON ANY AND ALL COUNSEL AS WELL AS ON ANY 

PARTY WHO CAUSES NON-COMPLIANCE WITH THIS ORDER. 
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IT IS SO ORDERED. 

 

Dated:    February 3, 2014       

               SENIOR  DISTRICT  JUDGE 
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California Attorney General Kamala D. Harris’s Answer (1:11-cv-02137-AWI-SKO)  
 

KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California 
PETER K. SOUTHWORTH, State Bar No. 160522 
Supervising Deputy Attorney General 
JONATHAN M. EISENBERG, State Bar No. 184162 
Deputy Attorney General 

300 South Spring Street, Suite 1702 
Los Angeles, CA  90013 
Telephone:  (213) 897-6505 
Fax:  (213) 897-1071 
E-mail:  Jonathan.Eisenberg@doj.ca.gov 

Attorneys for Defendant Kamala D. Harris, Attorney 
General of California 
 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO DIVISION 

JEFF SILVESTER, MICHAEL POESCHL, 
BRANDON COMBS, THE CALGUNS 
FOUNDATION, INC., a non-profit 
organization, and THE SECOND 
AMENDMENT FOUNDATION, INC., a 
non-profit organization, 

Plaintiffs,

v. 

KAMALA HARRIS, Attorney General of 
California (in her official capacity), and 
DOES 1 to 20, 

Defendants.

1:11-cv-02137-AWI-SKO 

DEFENDANT CALIFORNIA 
ATTORNEY GENERAL KAMALA D. 
HARRIS’S ANSWER TO FIRST 
AMENDED COMPLAINT 

Action Filed: December 23, 2011 
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California Attorney General Kamala D. Harris’s Answer (1:11-cv-02137-AWI-SKO)  
 

Defendant Kamala D. Harris, Attorney General of California (the “Attorney General”), 

answers the February 24, 2012 first amended complaint (“FAC”) of plaintiffs Jeffrey Silvester, 

Michael Poeschl, Brandon Combs, The CalGuns Foundation, Inc., and The Second Amendment 

Foundation, Inc. (collectively, “Plaintiffs”), as follows: 

SUBSTANTIVE ANSWER 

1. Answering enumerated paragraph no. 1 of Plaintiffs’ FAC, the Attorney General 

ADMITS that the allegations of the paragraph summarize the allegations of the FAC, but 

otherwise DENIES the allegations of the paragraph. 

2. Answering enumerated paragraph no. 2 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

3. Answering enumerated paragraph no. 3 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

4. Answering enumerated paragraph no. 4 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

5. Answering enumerated paragraph no. 5 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

6. Answering enumerated paragraph no. 6 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

7. Answering enumerated paragraph no. 7 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

8. Answering enumerated paragraph no. 8 of Plaintiffs’ FAC, the Attorney General 

ADMITS the allegations of the paragraph. 

9. Answering enumerated paragraph no. 9 of Plaintiffs’ FAC, the Attorney General 

ADMITS that she is the Attorney General of California, that she has the duties and obligations of 

the holder of that office, and that she has been sued in her official capacity in the present case, but 

DENIES the other allegations of the paragraph. 

10. Answering enumerated paragraph no. 10 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 
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California Attorney General Kamala D. Harris’s Answer (1:11-cv-02137-AWI-SKO)  
 

11. Answering enumerated paragraph no. 11 of Plaintiffs’ FAC, for lack of sufficient 

knowledge or information, DENIES the allegations of the paragraph. 

12. Answering enumerated paragraph no. 12 of Plaintiffs’ FAC, the Attorney General 

ADMITS the allegations of the paragraph. 

13. Answering enumerated paragraph no. 13 of Plaintiffs’ FAC, the Attorney General 

ADMITS that this Court generally has subject-matter jurisdiction over the allegations of the FAC, 

but, for lack of sufficient knowledge or information, with respect to each of the plaintiffs 

specifically, DENIES the other allegations of the paragraph. 

14. Answering enumerated paragraph no. 14 of Plaintiffs’ FAC, the Attorney General 

ADMITS that this Court is a proper venue for this action, but DENIES the other allegations of the 

paragraph. 

15. Answering enumerated paragraph no. 15 of Plaintiffs’ FAC, the Attorney General 

ADMITS that the paragraph contains the words of the Second Amendment to the U.S. 

Constitution, but DENIES that the paragraph states those words with the same capitalization that 

the Second Amendment uses. 

16. Answering enumerated paragraph no. 16 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

17. Answering enumerated paragraph no. 17 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

18. Answering enumerated paragraph no. 18 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

19. Answering enumerated paragraph no. 19 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 
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California Attorney General Kamala D. Harris’s Answer (1:11-cv-02137-AWI-SKO)  
 

20. Answering enumerated paragraph no. 20 of Plaintiffs’ FAC, the Attorney General 

ADMITS that California has certain “waiting periods” applicable to certain deliveries of firearms, 

as stated in Cal. Penal Code sections 26815(a) and 27540, but DENIES the other allegations of 

the paragraph. 

21. Answering enumerated paragraph no. 21 of Plaintiffs’ FAC, the Attorney General 

ADMITS that California has certain waiting periods applicable to certain deliveries of firearms, 

as stated in Cal. Penal Code sections 26815(a) and 27540, but DENIES the other allegations of 

the paragraph. 

22. Answering enumerated paragraph no. 22 of Plaintiffs’ FAC, the Attorney General 

ADMITS that the paragraph contains some of the words of Cal. Penal Code section 26815(a), but 

DENIES that the paragraph states those words with the same punctuation that Cal. Penal Code 

section 26815(a) uses. 

23. Answering enumerated paragraph no. 23 of Plaintiffs’ FAC, the Attorney General 

ADMITS that the paragraph contains some of the words of Cal. Penal Code section 27540, but 

DENIES that the paragraph states those words with the same punctuation that Cal. Penal Code 

section 27540 uses. 

24. Answering enumerated paragraph no. 24 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

25. Answering enumerated paragraph no. 25 of Plaintiffs’ FAC, the Attorney General 

ADMITS that there are some statutory exceptions to the waiting periods set forth in Cal. Penal 

Code sections 26815(a) and 27540, but DENIES the other allegations of the paragraph. 

26. Answering enumerated paragraph no. 26 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

27. Answering enumerated paragraph no. 27 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 
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California Attorney General Kamala D. Harris’s Answer (1:11-cv-02137-AWI-SKO)  
 

28. Answering enumerated paragraph no. 28 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

29. Answering enumerated paragraph no. 29 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

30. Answering enumerated paragraph no. 30 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

31. Answering enumerated paragraph no. 31 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

32. Answering enumerated paragraph no. 32 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

33. Answering enumerated paragraph no. 33 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

34. Answering enumerated paragraph no. 34 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

35. Answering enumerated paragraph no. 35 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

36. Answering enumerated paragraph no. 36 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 
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California Attorney General Kamala D. Harris’s Answer (1:11-cv-02137-AWI-SKO)  
 

37. Answering enumerated paragraph no. 37 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

38. Answering enumerated paragraph no. 38 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

39. Answering enumerated paragraph no. 39 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

40. Answering enumerated paragraph no. 40 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

41. Answering enumerated paragraph no. 41 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

42. Answering enumerated paragraph no. 42 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

43. Answering enumerated paragraph no. 43 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

44. Answering enumerated paragraph no. 44 of Plaintiffs’ FAC, the Attorney General 

ADMITS the allegations of the paragraph. 

45. Answering enumerated paragraph no. 45 of Plaintiffs’ FAC, the Attorney General 

ADMITS the allegations of the paragraph. 

46. Answering enumerated paragraph no. 46 of Plaintiffs’ FAC, the Attorney General 

ADMITS that over the years the lengths of the waiting periods set forth in Cal. Penal Code 
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sections 26815(a) and 27540 and predecessor or related laws have varied, but DENIES the other 

allegations of the paragraph. 

47. Answering enumerated paragraph no. 47 of Plaintiffs’ FAC, the Attorney General 

ADMITS the allegations of the paragraph. 

48. Answering enumerated paragraph no. 48 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

49. Answering enumerated paragraph no. 49 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

50. Answering enumerated paragraph no. 50 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required.  To the extent that the paragraph makes implications about the relationship 

between federal gun laws and California gun laws, the Attorney General DENIES that such 

federal legislation precludes California’s regulation of firearms. 

51. Answering enumerated paragraph no. 51 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required.  To the extent that the paragraph makes implications about the relationship 

between federal gun laws and California gun laws, the Attorney General DENIES that such 

federal legislation precludes California’s regulation of firearms. 

52. Answering enumerated paragraph no. 52 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

53. Answering enumerated paragraph no. 53 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

54. Answering enumerated paragraph no. 54 of Plaintiffs’ FAC, the Attorney General 

ADMITS that “NICS” is “located at the FBI’s Criminal Justice Information Services Division in 

Clarksburg, West Virginia,” and that California “maintains [its] own background check system,” 

but, for lack of sufficient knowledge or information, DENIES that NICS “provides fully service 
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to FFLs in 30 states, five U.S. territories, and the District of Columbia,” and DENIES the other 

allegations of the paragraph. 

55. Answering enumerated paragraph no. 55 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph.  

56. Answering enumerated paragraph no. 56 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph.  

57. Answering enumerated paragraph no. 57 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

58. Answering enumerated paragraph no. 58 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

59. Answering enumerated paragraph no. 59 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

60. Answering enumerated paragraph no. 60 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph. 

61. Answering enumerated paragraph no. 61 of Plaintiffs’ FAC, the Attorney General 

ADMITS that the California Department of Justice has established and maintains an online 

database referred to in the California Penal Code as the “Prohibited Armed Persons File,” but 

understands the rest of the paragraph as making assertions of law (not fact), and, on that basis, 

contends that no further answer is required.  

62. Answering enumerated paragraph no. 62 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

63. Answering enumerated paragraph no. 63 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

64. Answering enumerated paragraph no. 64 of Plaintiffs’ FAC, the Attorney General, for 

lack of sufficient knowledge or information, DENIES the allegations of the paragraph concerning 

Plaintiffs’ ownership of and access to firearms, and whether a California agency has recorded 

possession of any such firearms, and DENIES the other allegations of the paragraph. 
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65. Answering enumerated paragraph no. 65 of Plaintiffs’ FAC, the Attorney General 

understand the paragraph as being a summary of prior paragraphs and not requiring a separate 

substantive answer. 

66. Answering enumerated paragraph no. 66 of Plaintiffs’ FAC, the Attorney General 

understands the paragraph as making assertions of law (not fact), and, on that basis, contends that 

no answer is required. 

67. Answering enumerated paragraph no. 67 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

68. Answering enumerated paragraph no. 68 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

69. Answering enumerated paragraph no. 69 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

70. Answering enumerated paragraph no. 70 of Plaintiffs’ FAC, the Attorney General 

understand the paragraph as being a summary of prior paragraphs and not requiring a separate 

substantive answer. 

71. Answering enumerated paragraph no. 71 of Plaintiffs’ FAC, the Attorney General 

DENIES the allegations of the paragraph. 

SEPARATE AND ADDITIONAL DEFENSES 

FIRST SEPARATE AND ADDITIONAL DEFENSE 

1. Plaintiffs, and each of them, have failed to state a claim upon which relief can be 

granted. 

SECOND SEPARATE AND ADDITIONAL DEFENSE 

 2. Plaintiffs, and each of them, should be barred from pursuing or obtaining relief in this 

case on the grounds of estoppel. 

THIRD SEPARATE AND ADDITIONAL DEFENSE 

3. Plaintiffs, and each of them, should be barred from pursuing or obtaining relief in this 

case on the grounds of laches. 
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FOURTH SEPARATE AND ADDITIONAL DEFENSE 

4. Plaintiffs, and each of them, have failed to join to this case at least one indispensable 

party. 

FIFTH SEPARATE AND ADDITIONAL DEFENSE 

5. Plaintiffs, and each of them, lack standing to pursue this case. 

PRAYER FOR RELIEF 

Answering Plaintiffs’ FAC’s prayer for relief, the Attorney General DENIES that any 

preliminary or permanent injunction against the Attorney General (or any defendant in this case) 

should be entered in this case, that any declaratory or other relief should be given to Plaintiffs, or 

any of them, in this case, or that Plaintiffs, or any of them, should recover attorney fees or any 

costs of pursuing this lawsuit.   

The Attorney General prays, instead, as follows: 

1. This case should be dismissed with prejudice; 

2. Plaintiffs, including each of them individually, should garner no relief in this case;  

3. Plaintiffs, including each of them individually, should take nothing by this case; 

4. Plaintiffs, including each of them individually, should be ordered to and should 

reimburse the Attorney General for her costs of suit; 

 5. This Court should grant such other and further relief to the Attorney General as the 

Court deems just and proper.  
 
Dated:  March 15, 2012 
 

Respectfully Submitted,  
 
KAMALA D. HARRIS 
Attorney General of California 
PETER K. SOUTHWORTH 
Supervising Deputy Attorney General 

 /s/ Jonathan M. Eisenberg 
JONATHAN M. EISENBERG 
Deputy Attorney General 
Attorneys for Defendant Kamala D. Harris, 
Attorney General of California 

60748119.docx 
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IN THE UNITED STATES DISTRICT COURT 
 

EASTERN DISTRICT OF CALIFORNIA  

 

JEFF SILVESTER, MICHAEL POESCHL, 

BRANDON COMBS, THE CALGUNS 

FOUNDATION,  INC. a non-profit 

organization, and THE SECOND 

AMENDMENT FOUNDATION, INC., a non-

profit organization, 

 

  Plaintiffs, 

 vs. 

 

KAMALA HARRIS, Attorney General of 

California (in her official capacity), and DOES 

1 TO 20, 

  Defendants. 

      Case No: 1:11-CV-02137 

 

      FIRST AMENDED COMPLAINT       

   

      42 U.S.C. §§ 1983, 1988 

 

      SECOND AMENDMENT 

 

      FOURTEENTH AMENDMENT 
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FIRST AMENDED COMPLAINT 

 COMES NOW the Plaintiffs, JEFF SILVESTER, MICHAEL POESCHL, BRANDON 

COMBS, THE CALGUNS FOUNDATION, INC., and THE SECOND AMENDMENT 

FOUNDATION, INC. by and through undersigned counsel, and complain of the Defendants as 

follows: 

INTRODUCTION 

1. Plaintiffs challenge the State of California’s ten-day waiting periods for firearm 

acquisitions facially and as applied to individuals who lawfully already have at least one firearm 

registered in their name with the State of California.  Said challenge is asserted as being in 

violation of the Second Amendment and the Fourteenth Amendment of the United States 

Constitution.   

THE PARTIES 

2. Plaintiff JEFFREY SILVESTER (―SILVESTER‖) is a natural citizen of the United 

States, residing in Kings County, California.  SILVESTER is an owner of a handgun that is 

registered in the State of California’s Automated Firearms Systems (―AFS‖) database.  

SILVESTER also possesses a valid License to Carry (―LTC‖) pursuant to Penal Code section 

26150, et seq.   

3. Plaintiff MICHAEL POESCHL (―POESCHL‖) is a natural citizen of the United States, 

residing in Orange County, California.  POESCHL is an owner of a handgun that is registered in 

the State of California’s AFS database.     

4. Plaintiff BRANDON COMBS (―COMBS‖) is a natural citizen of the United States, 

residing in the Madera County, California.  COMBS is an owner of a handgun that is registered 

in the State of California’s AFS database.  COMBS also possesses a valid California Certificate 

of Eligibility, which constitutes an ongoing and real-time background check.  11 C.C.R. 

§4036(b).   

5. Plaintiff THE CALGUNS FOUNDATION, INC. (―CGF‖) is a non-profit organization 

incorporated under the laws of California with its principal place of business in San Carlos, 

California.  The purposes of CGF include supporting the California firearms community by 
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promoting education for all stakeholders about California and federal firearm and ammunition 

laws, rights and privileges, and defending and protecting the civil rights of California gun 

owners.  The purposes of CGF also include the protection of the rights of citizens to have 

firearms for the lawful defense of their families, persons, and property, and to promote public 

safety and law and order.  CGF represents these members and supporters, which includes 

SILVESTER, POESCHL, COMBS, and others who possess firearms registered in their names 

with the State of California.  CGF brings this action on behalf of itself and its supporters, who 

possess all the indicia of membership.   

6.  CGF is in the practice of informing and assisting local jurisdictions on constitutional 

issues relating to firearm regulations.   For example, CGF has created and developed flowcharts 

designed to simplify California’s complex semiautomatic firearms and carry license laws.  CGF 

has also developed a program to promote and educate the public on each of the California 

counties’ carry license policies and practices.  Additionally, CGF promotes educational events 

with firearms related attorneys and experts to provide information to the public, including law 

enforcement.  CGF has expended resources to that end. 

7. Plaintiff SECOND AMENDMENT FOUNDATION, INC., (―SAF‖) is a non-profit 

membership organization incorporated under the laws of Washington with its principal place of 

business in Bellevue, Washington.  SAF has over 650,000 members and supporters nationwide, 

including SILVESTER, POESCHL, and COMBS.  SAF represents these members and 

supporters, and others who possess firearms registered in their names with the State of 

California.  The purpose of SAF includes education, research, publishing and legal action 

focusing on the Constitutional right to privately own and possess firearms, and the consequences 

of gun control.  SAF has expended resources to that end.  SAF brings this action on behalf of 

itself and its members. 

8. Collectively, SILVESTER, POESCHL, COMBS, CGF and SAF are referred to 

hereinafter as ―Plaintiffs.‖ 

9. Defendant KAMALA HARRIS (―HARRIS‖) is the Attorney General of the State of 

California and is obligated to supervise her agency and comply with all statutory duties under 
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California law.  She is charged with enforcing, interpreting and promulgating regulations 

regarding the transfer of firearms under California law, including California’s ten-day waiting 

period.  HARRIS responsible for executing and administering California’s laws, customs, 

practices, and policies at issue in this lawsuit. Defendant HARRIS is sued in her official 

capacity. 

10. At this time, Plaintiffs are ignorant of the names of any additional individuals responsible 

for implementing or enforcing the ten-day waiting periods.  Plaintiffs therefore name these 

individuals as DOE Defendants and reserve the right to amend this Complaint when their true 

names are ascertained.   

11. Furthermore, if and when additional persons and entities are discovered to have assisted 

and/or lent support to the enforcement alleged herein, Plaintiffs reserve the right to amend this 

Complaint to add those persons and/or entities as Defendants.   

12. Collectively, HARRIS and DOES are referred to hereinafter as ―Defendants.‖ 

JURISDICTION AND VENUE 

13. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. sections 

331, 1343, 2201, 2201, and 42 U.S.C. section 1983. 

14. Venue lies in this Court pursuant to 28 U.S.C. section 1391. 

STATEMENT OF FACTS 

Second Amendment in the Home 

15. The Second Amendment to the United States Constitution states that: ―A well regulated 

Militia, being necessary to the security of a free State, the right of the people to keep and bear 

arms, shall not be infringed.‖ 

16. In 2008, the United States Supreme Court held that the District of Columbia’s 

requirement that permitted firearms within the home, but required that said firearms in the home 

be kept inoperable made ―it impossible for citizens to use [firearms] for the core lawful purpose 

of self-defense and is hence unconstitutional.‖ District of Columbia v. Heller, 554 U.S. 570, 630 

(2008).  

17. In 2010, the United States Supreme Court held that ―the Second Amendment right to 
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keep and bear arms‖ is ―fundamental to our scheme of ordered liberty‖ and, therefore, 

incorporated against the states through the Due Process Clause of the Fourteenth Amendment.  

McDonald v. Chicago, 130 S. Ct. 3020, 3036 (2010). 

18. At a minimum, the Second Amendment guarantees individuals a fundamental right to 

possess fully functional handguns in the home.  The handguns whose possession is protected by 

the Second Amendment are those of a kind that are or would be in common use by law-abiding 

people for lawful purposes. 

19. Corollary to the Second Amendment guarantee of an individual’s fundamental right to 

possess handguns in the home is the ability to acquire said handguns for possession. 

20. California, however, has placed restrictions on the access to and delivery of firearms – 

generally subjecting firearm purchasers to a minimum ten-day ban on the delivery of firearms 

from a dealer to a consumer regardless of whether the individual is already known by the 

Defendants to both be permitted to possess firearms and to actually be registered within the State 

of California as an owner of a firearm. 

California’s Ten-Day Waiting Period Laws 

21. California currently requires all firearm purchases to be subjected to a ten-day waiting 

period wherein a purchaser is prohibited from receiving his or her firearm that he or she has paid 

for or has otherwise received title to until ten-days after the purchaser has completed the 

necessary transfer paperwork with a licensed California firearms retailer. 

22. Specifically, Penal Code 26815(a) states: 

 
No firearm shall be delivered . . . [w]ithin 10 days of the application to purchase, or, after 
notice by the department pursuant to Section 28220, within 10 days of the submission to 
the department of any correction to the application, or within 10 days of the submission 
to the department of any fee required pursuant to Section 28225, whichever is later. 
 

23. Similarly, Penal Code section 27540 states: 

 
No dealer . . . shall deliver a firearm to a person as follows: . . . [w]ithin 10 days of the 
application to purchase, or, after notice by the department pursuant to Section 28220, 
within 10 days of the submission to the department of any correction to the application, 
or within 10 days of the submission to the department of any fee required pursuant to 
Section 28225, whichever is later. 
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24. Neither of these two provisions can be construed to apply solely to the first purchase of a 

firearm and are therefore unconstitutional in all applications.  These provisions apply regardless 

of whether the first firearm purchased by Plaintiffs and associational Plaintiffs’ members was 

purchased not as protection for the home, but for one of many other alternatives, including: (1) as 

a personal protection firearm for the business; (2) a pistol for target practice and match 

competitions; (3) a pistol for carrying pursuant to a LTC thereby leaving the home undefended in 

the absence of the LTC holder; (4) a rifle for use in hunting or shooting sports; or (5) otherwise 

deemed insufficient for personal protection in the home by the purchaser afterwards.  

 Exemptions to the Ten-Day Waiting Periods 

25. The ten-day waiting periods have multiple exemptions.   

26. First, the ten-day waiting periods do not apply to certain law enforcement transactions.  

Penal Code §§26950, 27050, 27055, 27060, 27065 (exempting §26815); §§27600, 27605, 27610, 

27615, and 27650 (exempting §27540).  

27. Second, the ten-day waiting periods generally do not apply to a dealer who delivers a 

firearm other than a handgun at an auction or similar event.  Penal Code §§26955 (exempts from 

§26815); §27655 (exempts from §27540). 

28. Third, the ten-day waiting periods generally do not apply to dealer-to-dealer transfers of 

firearms.  Penal Code §§27110 and 27125 (exempts from §26815); §§27710, and 27725 

(exempts from §27540). 

29. Fourth, the ten-day waiting periods generally do not apply to transfers of firearms by a 

dealer to him or herself.  Penal Code §§26960 and 27130 (exempts from §26815); §§27660 and 

27730 (exempts from §27540.) 

30. Fifth, the ten-day waiting periods generally do not apply to transactions between or to 

importers and manufacturers of firearms.  Penal Code §27100 (exempts from §26815); §27700 

(exempts from §27540). 

31. Sixth, the ten-day waiting periods generally do not apply to persons who have a ―short 

barrel rifle‖ or ―short barrel shotgun‖ permit pursuant to Penal Code section 33300.  Penal Code 

§§26965 and 21740 (exempts from §26815); §§27665 and 27740 (exempts from §27540). 
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32. Seventh, the ten-day waiting periods generally do not apply to persons who have an 

―assault weapons‖ permit pursuant to Penal Code section 30500, et seq.  Penal Code §21740 

(exempts from §26815); §27740 (exempts from §27540). 

33. Eighth, the ten-day waiting periods generally do not apply to persons who have a 

―machinegun‖ permit pursuant to Penal Code section 32650 et seq.  Penal Code §§26965 and 

27140 (exempts from §26815); §§27665 and 27740 (exempts from §27540). 

34. Ninth, the ten-day waiting periods generally do not apply to persons who have a 

―machinegun‖ license pursuant to Penal Code section 32700.  Penal Code §26965 (exempts from 

§26815); § 27665 (exempts from §27540). 

35. Tenth, the ten-day waiting periods generally do not apply to persons who have a 

―destructive device‖ permit pursuant to Penal Code section 18900.  Penal Code §26965 (exempts 

from §26815); §27665 (exempts from §27540). 

36. Eleventh, the ten-day waiting periods generally do not apply to persons with curio and 

relic collector's licenses issued by the Bureau of Alcohol, Tobacco, Firearms and who have a 

valid Certificate of Eligibility issued by the California Department of Justice and only when 

purchasing curio and relic firearms.  Penal Code §26970 (exempts from §26815); §27670 

(exempts from §27540). 

37. Twelfth, the ten-day waiting periods generally do not apply to transactions regarding 

firearms serviced or repaired by a gunsmith.  Penal Code §27105 (exempts from §26815); 

§27705 (exempts from §27540). 

38. Thirteenth, the ten-day waiting periods generally do not apply to dealer sales to persons 

residing out-of-state.  Penal Code §27115 (exempts from §26815) and §27715 (exempts from 

§27540). 

39. Fourteenth, ten-day waiting periods do not apply to deliveries to wholesalers.  Penal 

Code §27120 (exempts from §26815); §27720 (exempts from §27540). 

40. Fifteenth, ten-day waiting periods generally do not apply to loans by dealers who operate 

target facilities.  Penal Code §27135 (exempts from §26815); §27735 (exempts from §27540). 

41. Sixteenth, the ten-day waiting periods generally do not apply to certain loans of firearms 
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for use as props.  Penal Code §27000 (exempts from §26815); §27745 (exempts from §27540). 

42. Seventeenth, the ten-day waiting periods generally do not apply to loans to consultants or 

evaluators.  Penal Code §27005 (exempts from §26815); §27750 (exempts from §27540). 

43. Eighteenth, the ten-day waiting periods generally do not apply to lawful transactions 

involving cane guns, firearms that are not immediately recognizable as firearms, undetectable 

firearms, wallet guns, unconventional pistols, and zip guns.  Penal Code §21740 (exempts from 

§26815); §27740 (exempts from §27540). 

Calculation of the Ten-Day Waiting Period 

44. For the majority of individuals who are subject to the ten-day waiting period for the 

purchase or transfer of a firearm, it is calculated as ten (10) 24-hour periods from the date and 

time of the submission of the Dealer Record of Sale (―DROS‖) information to the California 

Department of Justice. 

The Legislative Intent of the Ten- Day Waiting Period 

45. California has had a waiting period regarding the delivery of firearms since 1923.
1
 

46. Though the original waiting period was merely a ban on the delivery of firearms on the 

same day, there have been multiple changes to the term of the waiting period, extending from 

less than one (1) day to as many as fifteen (15) days.  

47. Today the waiting period in California is ten days.
2
   

48. The alleged reasoning behind the different waiting period varies.  At least one case 

(People v. Bickston (1979) 91 Cal. App. 3d Supp. 29) described the legislative intent behind the 

                                                                 

1
 Applying solely to handguns, California’s first waiting period is stated as follows: ―No pistol or 

revolver shall be delivered (a) On the same day of the application for the purchase . . . .‖   1923 

Cal. AB 263. 

2 In 1990, the 15-day waiting period for long guns was shortened to its current ten-day term.  

1990 Cal AB 497.  In 1996, the 15-day waiting period for handguns was shortened to its current 

ten-day term.  1996 Cal. SB 671. 
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dynamic nature of the waiting period.  Bickston states as follows: 

 
The court’s research discloses some legislative history that throws some light on the 
Legislature’s intentions in enacting section 12072.  This section was originally enacted in 
1953 and provided [. . .] that ―in no event shall such firearm be delivered to the purchaser 
upon the day of the application for the purchase thereof. . . . [A] 1955 amendment also 
extended the waiting period to three days.  The section was next amended in 1965 
whereby the waiting period was again extended to five days.  The last amendment was in 
1975 wherein the waiting period was extended to 15 days.  Thus it appears that an 
original intent to provide at least an overnight cooling off period from “application for 
the purchase” was supplemented over the years with additional time to allow the 
Department of Justice to investigate the prospective purchaser of the weapon. 
 

Id. (Emphasis added.) 

Ten Days  To Allow The Department of Justice to Investigate Prospective Purchasers and To 

Allow Repeat Purchasers To “Cool Off” Is An Infringement 

49. Ten days to allow the Department of Justice to investigate prospective purchasers and to 

allow repeat purchasers to ―cool off‖ is an infringement on the purchaser’s fundamental right to 

keep and bear arms in their home.   

50. The need for balance between processing a requisite background check and preserving 

the individual’s right to acquire firearms for the home in a timely manner has already been made 

on a federal level.  The Brady Handgun Violence Prevention Act (Pub.L. 103-159, 107 Stat. 

1536) is an Act of the United States Congress that, for the first time, instituted federal 

background checks on firearm purchasers in the United States as well as a federally mandated 

five-day waiting period. 

51. The Brady Bill provided that, in 1998, the five-day waiting period for handgun sales 

would be replaced by an instant computerized background check that involved no waiting 

periods.  Specifically, the National Instant Criminal Background Check System, or NICS, is 

stated to be about saving lives and protecting people from harm—by not letting firearms fall into 

the wrong hands. It also ensures the timely transfer of firearms to eligible gun buyers. 

52. Mandated by the Brady Handgun Violence Prevention Act of 1993 and launched by the 

FBI on November 30, 1998, NICS is used by Federal Firearms Licensees (FFLs) to instantly 

determine whether a prospective buyer is eligible to buy firearms.  

53. More than 100 million such checks have been made in the last decade, leading to more 
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than 700,000 denials. 

54. NICS, located at the FBI's Criminal Justice Information Services Division in Clarksburg, 

West Virginia, provides full service to FFLs in 30 states, five U.S. territories, and the District of 

Columbia.  California voluntarily opted out of the NICS instant background check and maintains 

their own background check system with an extended ten-day waiting period against purchasers 

of firearms in California, including Plaintiffs herein. 

California’s Enforcement of the Ten-Day Waiting Period 

55. Plaintiffs already have firearms, but seek to have additional firearms for protection of 

themselves and their families, inter alia, within the home pursuant to their Second Amendment 

right to ―keep and bear arms.‖ (Emphasis added to note the use of the plural.) 

56. Plaintiffs have lawfully purchased a handgun within the State of California or can 

otherwise demonstrate proof of ownership and lawful possession of said firearms.  For example, 

some firearms are registered in the California Automated Firearms System database pursuant to, 

inter alia, Penal Code section 28200, et seq.  In purchasing their firearms, Plaintiffs were already 

once subjected to the ten-day waiting period prior to physically receiving their firearms.  As a 

result of the ten-day waiting period, Plaintiffs were obligated to endure a ten-day ban on the 

acquisition of their constitutionally protected firearms and incur additional expense by being 

forced to make a second visit to the firearms dealer that sold Plaintiffs their firearms.   

57. COMBS and other holders of valid California Certificates of Eligibility represented by 

CGF and SAF are, per se, not in a class of persons described within  Penal Code sections 29800, 

et seq., 29900, et seq., or Welfare and Institutions Code sections 8100 or 8103, or Title 27 Part 

178.32 of the Code of Federal Regulations.  11 C.C.R. §4036(b).   

58. In other words, COMBS and other holders of a valid California Certificate of Eligibility 

represented by CGF and SAF are known by the State of California, at all times certified, to not 

be prohibited from possessing firearms under federal or state law.   

59. Additionally, as a holder of a valid license to carry pursuant to Penal Code section 26150 

et seq.  SILVESTER and other such holders represented by CGF and SAF are, per se, not in a 

class of persons described in Penal Code sections 29800, et seq., 29900, et seq. or Welfare and 
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Institutions Code 8100 or 8103.  Penal Code section 26195(a)-(b).   

60. In other words, SILVESTER and other holders of a valid license to carry pursuant to 

Penal Code section 26150, et seq. represented by CGF and SAF are not prohibited from 

possessing firearms under federal or state law and may often be armed with a loaded concealed 

firearm, including while purchasing firearms for which they are subjected to a ten-day ban on 

possessing. 

61. The Attorney General has established and maintains an online database known as the 

Prohibited Armed Persons File (―PAPF‖). The purpose of the file is to cross-reference persons 

who have ownership or possession of a firearm as indicated by a record in the Consolidated 

Firearm Information System (―CFIS‖) and who, subsequent to the date of that ownership or 

possession of a firearm, fall within a class of persons who are prohibited from owning or 

possessing a firearm.  Penal Code §30000, et seq. 

62. The information contained in the PAPF is immediately available for the purpose of 

determining if persons are armed and prohibited from possessing firearms.  Penal Code §30000, 

et seq. 

63. Conversely, the PAPF is also immediately available for the purpose of determining if 

persons are armed and not prohibited by the very nature of the individual not appearing in the 

PAPF.   

64. Plaintiffs already own and have access to their own firearms.  In all instances, Plaintiffs 

are recorded by the state as being in possession of at least one firearm.  Plaintiffs seek to 

purchase additional firearms whose possession for the purposes of self-defense in the home is 

protected by the Second Amendment.  Penal Code sections 26815 and 27540 unnecessarily 

require an additional ten-day waiting period for each subsequent firearm transaction, thus barring 

Plaintiffs from acquiring and using their own firearms protected by the Second Amendment 

during the ten-day period following their purchase, as well as causing them to incur additional 

expenses, travel, and time lost resulting from the otherwise unnecessary return to the dealer to 

accept delivery. 

/ / / 
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COUNT I 

RIGHT TO KEEP AND BEAR ARMS 
U.S. CONST., AMENDS.II AND XIV, 42 U.S.C. §1983 

65. Paragraphs 1 through 64 are incorporated as though fully stated herein. 

66. The Second Amendment, which applies against Defendants by operation of the 

Fourteenth Amendment, secures the right to possess firearms in the home. 

67. Penal Code sections 26815 and 27540, as well as Defendants’ enforcement of the same 

prohibit, substantially interfere with, inhibit access to, and infringe upon the right to possess 

firearms in the home for those individuals represented by CGF and SAF, including Plaintiffs and 

improperly impede gun ownership itself. 

68. Penal Code sections 26815 and 27540 render access to firearms for use in the home 

materially more difficult to obtain, by requiring multiple visits to the firearms retailer, increasing 

the expense of purchasing a firearm, and, more importantly, barring access to and possession of 

constitutionally protected firearms by Plaintiffs – leaving no sufficient alternative avenues for 

obtaining firearms for self-defense purposes during the ten-day waiting period.   

69. By maintaining and enforcing a set of laws banning Plaintiffs access to firearms whose 

possession is protected by the Second Amendment, Defendants are propagating customs, policies, 

and practices that violate the Second Amendment to the United States Constitution, facially and 

as applied against the individual plaintiffs in this action, thereby harming plaintiffs in violation of 

U.S.C. section 1983.  The Second Amendment applies to the states, including California, through 

the Fourteenth Amendment.  Plaintiffs are therefore entitled to declaratory, preliminary, and 

permanent injunctive relief against the improper customs, policies, and practices. 

 
COUNT II 

EQUAL PROTECTION VIOLATIONS 
U.S. CONST., AMENDS.II AND XIV, 42 U.S.C. §1983 

70. Paragraphs 1 through 69 are incorporated as though fully stated herein. 

71. Defendants’ policies and enforcement of Penal Code sections 26815 and 27540 violate 

Plaintiffs’ rights to equal protection under the law as guaranteed by the Fourteenth Amendment 

to the United States Constitution, in that Defendants allow some people, such as destructive 

device collectors, movie prop houses, auction purchasers, ―consultants-evaluators,‖ and others, 
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instant access to firearms, which instant access is denied to Plaintiffs and the general public.  

Such misapplication of the law is arbitrary, capricious, irrational, and makes unjustifiable 

distinctions between those individuals that Defendants deign to exclude from immediate delivery 

of firearms and those they do not.  Defendants are thereby propagating customs, policies, and 

practices that violate the Fourteenth Amendment to the United States Constitution, facially and 

as applied against the individual plaintiffs in this action, thereby harming Plaintiffs in violation 

of 42 U.S.C. section 1983.  Plaintiffs are therefore entitled to declaratory, preliminary and 

permanent injunctive relief against continued enforcement and maintenance of Penal Code 

section 27540 subdivision (a) and Defendants’ unconstitutional customs, policies, and practices. 

PRAYER FOR RELIEF 

 Plaintiffs request judgment be entered in their favor against Defendants as follows: 

1. An order preliminarily and permanently enjoining Defendants, their officers, agents, 

servants, employees, and all persons in active concert or participation with them who receive 

actual notice of the injunction, from enforcing Penal Code sections 26815 and 27540 as against 

those persons that may lawfully possess and acquire a firearm and possess proof of firearm 

possession or ownership in their name within the State of California and from enacting, 

publishing, promulgating, or otherwise enforcing any polices, rules, or procedures prohibiting or 

otherwise restricting the delivery of firearms to said individuals within ten-days of applying for 

the purchase of any firearms;   

2. Attorney fees and costs pursuant to 42 U.S.C. section 1988; 

3. Declaratory relief consistent with the injunction; 

4. Costs of suit; and  

5. Any other relief as the Court deems just and appropriate. 

 

Date: February 24, 2011, 

 

 

Respectfully submitted, 

Davis & Associates   

/s/ Jason A. Davis                                                                

Jason A. Davis 

Jason@CalGunLawyers.com 

Attorneys for plaintiffs 
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01/12/2015 141 ORDER of USCA as to 137 Notice of Appeal filed by Kamala D. Harris: Appellant's
motion to stay the district court's August 25, 2014 order pending appeal is granted.
The briefing schedule established previously remains in effect. (Hellings, J) (Entered:
01/13/2015)

01/12/2015 140 MINUTE ORDER: (Text Entry Only) signed by District Judge Anthony W. Ishii on
1/12/2015; In light of the 9th Circuit granting Defendant's motion to stay the district
court's August 25, 2014 order pending appeal, the Further Status Conference set for
2/9/2015, before District Judge Anthony W. Ishii is ORDERED VACATED.
(Gaumnitz, R) (Entered: 01/12/2015)

12/24/2014 139 TRANSCRIPT of Proceedings held on 12/15/2014, TELEPHONIC STATUS
CONFERENCE, before District Judge Anthony W. Ishii, filed by Court Reporter Gail
Thomas, Phone number 559−266−0609 E−mail gthomascrr@sbcglobal.net. Transcript
may be viewed at the court public terminal or purchased through the Court Reporter
before the deadline for Release of Transcript Restriction. After that date it may be
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within 5 court days. Redaction Request due 1/15/2015. Redacted Transcript Deadline
set for 1/26/2015. Release of Transcript Restriction set for 3/26/2015. (Thomas, G)
(Entered: 12/24/2014)

12/19/2014 138 APPEAL PROCESSED to Ninth Circuit re 137 Notice of Appeal filed by Kamala D.
Harris. Notice of Appeal filed *12/19/2014*, Complaint filed *12/23/2011* and
Appealed Order / Judgment filed *11/20/2014*. Court Reporter: *G. Thomas*. *Fee
Status: Paid on 12/19/2014 in the amount of $505.00* (Attachments: # 1 Appeal
Information) (Verduzco, M) (Entered: 12/19/2014)

12/19/2014 137 NOTICE of APPEAL by Kamala D. Harris as to 123 Order on Motion to Amend the
Judgment,, Order on Motion to Stay,. (Filing fee $ 505, receipt number
0972−5666432) (Chang, Peter) (Entered: 12/19/2014)

12/17/2014 136 ORDER on Plaintiffs' 108 Motion for Attorneys' Fees, signed by District Judge
Anthony W. Ishii on 12/17/2014. (IT IS HEREBY ORDERED that: 1. Plaintiffs
motion for attorneys fees is GRANTED in the amount of 192,073.00; and 2. Plaintiffs
motion for costs is GRANTED in the amount of $2,006.45 ($1,434.16 + $572.29).)
(Gaumnitz, R) (Entered: 12/17/2014)

12/16/2014 135 RESPONSE by Kamala D. Harris to 130 Brief. (Chang, Peter) (Entered: 12/16/2014)

12/15/2014 134 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
STATUS CONFERENCE held on 12/15/2014. Court and Counsel discussed status of
case, Court will proceed unless there is a ruling from the 9th Circuit or an order to
stay. Defendant may file a Response to Plaintiff's 130 Supplemental Brief re 108
Motion for Attorneys Fees by the close of business on 12/16/2015; After the response
is filed the matter is deemed submitted for decision on the papers pursuant to Local
Rule 230(g). Parties to meet and confer then file an updated status report by 2/2/2015.
Further Status Conference set for 2/9/2015, at 02:00 PM in Courtroom 2 (AWI)
before District Judge Anthony W. Ishii. The parties may appear telephonically by
coordinating a conference call (either through an operator or on an internal phone
system). After all parties appearing telephonically are on one line, please call Judge
Ishii's chambers at (559) 499−5660 at the time of the hearing. Advise Courtroom
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Deputy Renee Gaumnitz at rgaumnitz@caed.uscourts.gov who will be appearing by
phone and provide a contact number of the party who is initiating the conference call.
Plaintiff's Counsel Bradley Benbrook and Stephen Duvernay telephonically present.
Defendant's Counsel Peter Chang present. Court Reporter/CD Number: G. Thomas.
(Gaumnitz, R) (Entered: 12/15/2014)

12/12/2014 133 TRANSCRIPT REQUEST by Kamala D. Harris for proceedings held on March 25,
26, 27, 2014 and August 15, 2014 before Judge Anthony W. Ishii, (Chang, Peter)
(Entered: 12/12/2014)

12/12/2014 132 NOTICE of Errata by Kamala D. Harris re 125 Status Report. (Chang, Peter)
(Entered: 12/12/2014)

12/09/2014 131 DECLARATION of Stephen Duvernay re 130 Brief. (Benbrook, Bradley) (Entered:
12/09/2014)

12/09/2014 130 BRIEF Supplemental Brief Re Attorneys' Fees Re Post Trial Motions and Fee App by
Calguns Foundation, Inc., Brandon Combs, Jeff Silvester, The Second Amendment
Foundation, Inc.. (Benbrook, Bradley) (Entered: 12/09/2014)

12/03/2014 129 ORDER Permitting Plaintiffs to Submit Additional Evidence Regarding Attorney's
Fees, signed by District Judge Anthony W. Ishii on 12/3/2014. (IT IS HEREBY
ORDERED that: 1. Plaintiffs will file supplemental briefing and evidence regarding
attorneys fees for the time spent on post−trial motions and for the fee application as
soon as possible, but no later than December 10, 2014; and 2. Defendant may file a
response to Plaintiffs supplemental briefing within seven (7) days of service of
Plaintiffs supplemental briefing and evidence.)(Gaumnitz, R) (Entered: 12/03/2014)

12/03/2014 128 DECLARATION of Kilmer, Duvernay in SUPPORT OF 108 MOTION for
ATTORNEY FEES . (Kilmer, Donald) (Entered: 12/03/2014)

12/02/2014 127 MINUTE ORDER: (Text Entry Only) The hearing set 12/8/2014 on the pending 108
Motion for Attorneys Fees is ORDERED VACATED; the matter is submitted for
decision on the papers pursuant to Local Rule 230(g). The Status Conference set
12/8/2014 is CONTINUED to 12/15/2014, at 02:00 PM in Courtroom 2 (AWI)
before District Judge Anthony W. Ishii. The parties may appear telephonically by
coordinating a conference call. After all parties appearing telephonically are on one
line, please call Judge Ishii's chambers at (559) 499−5660 at the time of the hearing.
Advise Courtroom Deputy Renee Gaumnitz at rgaumnitz@caed.uscourts.gov who will
be appearing by phone and provide a contact number of the party who is initiating the
conference call. Minute Order signed by District Judge Anthony W. Ishii on
12/2/2014.(Gaumnitz, R) (Entered: 12/02/2014)

12/01/2014 126 REPLY by Calguns Foundation, Inc., Brandon Combs, Jeff Silvester, The Second
Amendment Foundation, Inc. re 108 MOTION for ATTORNEY FEES , 115 Minute
Order,, Set/Reset Deadlines and Hearings, 124 Opposition to Motion. (Kilmer,
Donald) (Entered: 12/01/2014)

12/01/2014 125 JOINT STATUS REPORT by Kamala D. Harris. (Chang, Peter) (Entered: 12/01/2014)

11/24/2014 124 OPPOSITION by Kamala D. Harris to 108 MOTION for ATTORNEY FEES .
(Attachments: # 1 Request for Judicial Notice, # 2 Exhibit A, # 3 Exhibit B, # 4
Exhibit C, # 5 Exhibit D, # 6 Exhibit E)(Eisenberg, Jonathan) (Entered: 11/24/2014)

11/20/2014 123 ORDER on Defendant's 114 Motion to Stay and 110 Motion to Alter Judgment, signed
by District Judge Anthony W. Ishii on 11/20/2014. (IT IS HEREBY ORDERED that:
1. Defendant's motion to stay (Doc. No. 114) is DENIED; and 2. Defendant's motion
to alter judgment (Doc. No. 110) is DENIED.) (Gaumnitz, R) (Entered: 11/20/2014)

11/04/2014 122 MINUTE ORDER: (Text Entry Only) The hearing set 11/10/2014 on the pending 114
Motion to Stay and 110 Motion to Alter or Amend the Judgment is ORDERED
VACATED; the motions are submitted for decision on the papers pursuant to Local
Rule 230(g). Minute Order signed by District Judge Anthony W. Ishii on 11/4/2014.
(Gaumnitz, R) (Entered: 11/04/2014)

11/03/2014 121 REPLY by Kamala D. Harris re 114 MOTION to STAY re 106 Findings of Fact &
Conclusions of Law, Set/Reset Deadlines and Hearings, Terminate Civil Case,,, 107
Judgment, 110 MOTION to AMEND the JUDGMENT amending 106 Findings of
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Fact & Conclusions of Law, Set/Reset Deadlines and Hearings, Terminate Civil
Case,,, 107 Judgment re Paragraph 7 of Order and Judgment. (Attachments: # 1
Declaration of Stephen J. Lindley (Supplemental))(Eisenberg, Jonathan) (Entered:
11/03/2014)

10/27/2014 120 OPPOSITION by Calguns Foundation, Inc. to 114 MOTION to STAY re 106 Findings
of Fact & Conclusions of Law, Set/Reset Deadlines and Hearings, Terminate Civil
Case,,, 107 Judgment, 110 MOTION to AMEND the JUDGMENT amending 106
Findings of Fact & Conclusions of Law, Set/Reset Deadlines and Hearings, Terminate
Civil Case,,, 107 Judgment re Paragraph 7 of Order and Judgment. (Benbrook,
Bradley) (Entered: 10/27/2014)

10/20/2014 119 ASSOCIATION of ATTORNEY: Added attorney Stephen Duvernay for Calguns
Foundation, Inc.,Stephen Duvernay for Brandon Combs,Stephen Duvernay for Jeff
Silvester,Stephen Duvernay for The Second Amendment Foundation, Inc.. (Kilmer,
Donald) (Entered: 10/20/2014)

10/20/2014 118 ASSOCIATION of ATTORNEY: Added attorney Bradley A. Benbrook for Calguns
Foundation, Inc.,Bradley A. Benbrook for Brandon Combs,Bradley A. Benbrook for
Jeff Silvester,Bradley A. Benbrook for The Second Amendment Foundation, Inc..
(Kilmer, Donald) (Entered: 10/20/2014)

10/07/2014 117 ORDER of USCA as to 111 Notice of Appeal filed by Kamala D. Harris. Appellate
proceedings other than mediation shall be held in abeyance pending the district courts
resolution of the motion to amend the judgment. (Marrujo, C) (Entered: 10/07/2014)

10/06/2014 116 MINUTE ORDER: (Text Entry Only) Due to the availability of the Court and the
press of business, Defendants 114 Motion to Stay and 110 Motion to Alter or Amend
the Judgment previously set for 10/27/2014, have been CONTINUED to 11/10/2014,
at 01:30 PM in Courtroom 2 (AWI) before District Judge Anthony W. Ishii.
Minute Order signed by District Judge Anthony W. Ishii on 10/6/2014. (Gaumnitz, R)
(Entered: 10/06/2014)

10/03/2014 115 MINUTE ORDER: (Text Entry Only) Hearing on the 108 Motion for Attorney's Fees
previously set for 12/15/2014, has been ADVANCED to 12/8/2014, at 01:30 PM in
Courtroom 2 (AWI) before District Judge Anthony W. Ishii. Minute Order signed
by District Judge Anthony W. Ishii on 10/3/2014. (Gaumnitz, R) (Entered:
10/03/2014)

09/29/2014 114 MOTION to STAY re 106 Findings of Fact & Conclusions of Law, Set/Reset
Deadlines and Hearings, Terminate Civil Case,,, 107 Judgment by Kamala D. Harris.
Motion Hearing set for 10/27/2014 at 01:30 PM in Courtroom 2 (AWI) before District
Judge Anthony W. Ishii. (Attachments: # 1 Memorandum of Points and Authorities in
Support of Stay Motion, # 2 Declaration of S. Lindley (from Mtn. to Amend
Judgment), # 3 Declaration of M. St. Pierre (from Mtn. to Amend
Judgment))(Eisenberg, Jonathan) (Entered: 09/29/2014)

09/25/2014 113 USCA CASE NUMBER 14−16840 for 111 Notice of Appeal filed by Kamala D.
Harris. (Martin−Gill, S) (Entered: 09/25/2014)

09/25/2014 112 APPEAL PROCESSED to Ninth Circuit re 111 Notice of Appeal filed by Kamala D.
Harris. Notice of Appeal filed *9/24/2014*, Complaint filed *12/23/2011* and
Appealed Order / Judgment filed *8/25/2014*. Court Reporter: *G. Thomas*. *Fee
Status: Paid on 9/24/2014 in the amount of $505.00* (Attachments: # 1 Appeal
Information) (Jessen, A) (Entered: 09/25/2014)

09/24/2014 111 NOTICE of APPEAL by Kamala D. Harris as to 106 Findings of Fact & Conclusions
of Law, Set/Reset Deadlines and Hearings, Terminate Civil Case,,, 107 Judgment.
(Filing fee $ 505, receipt number 0972−5532477) (Eisenberg, Jonathan) (Entered:
09/24/2014)

09/22/2014 110 MOTION to AMEND the JUDGMENT amending 106 Findings of Fact &
Conclusions of Law, Set/Reset Deadlines and Hearings, Terminate Civil Case,,, 107
Judgment re Paragraph 7 of Order and Judgment by Kamala D. Harris. Motion
Hearing set for 10/27/2014 at 01:30 PM in Courtroom 2 (AWI) before District Judge
Anthony W. Ishii. (Attachments: # 1 Declaration Stephen J. Lindley, # 2 Declaration
Marc St. Pierre)(Chang, Peter) (Entered: 09/22/2014)
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09/09/2014 109 NOTICE to RESCHEDULE HEARING on 108 MOTION for ATTORNEY FEES :
Motion Hearing set for 12/15/2014 at 01:30 PM in Courtroom 2 (AWI) before District
Judge Anthony W. Ishii. (Otten, Victor) (Entered: 09/09/2014)

09/08/2014 108 MOTION for ATTORNEY FEES by Calguns Foundation, Inc., Brandon Combs,
Michael Poeschl, Jeff Silvester, The Second Amendment Foundation, Inc.. Motion
Hearing set for 12/16/2016 at 10:00 AM in 8th floor courtroom (JFM) before District
Judge Anthony W. Ishii. (Attachments: # 1 Affidavit Bill of Costs, # 2 Declaration
Declaration of Victor Otten, # 3 Declaration Declaration of Jason Davis, # 4
Declaration Declaration of Don Kilmore, # 5 Notice Notice of Motion for Fees and
Costs, # 6 Exhibit Plaintiffs' Exhibit 1, # 7 Exhibit Plaintiffs' Exhibit 2, # 8 Exhibit
Plaintiffs' Exhibit 3, # 9 Exhibit Plaintiffs' Exhibit 4, # 10 Exhibit Plaintiffs' Exhibit 5,
# 11 Exhibit Plaintiffs' Exhibit 6)(Otten, Victor) (Entered: 09/08/2014)

08/25/2014 107 JUDGMENT dated *8/25/2014* in favor of Plaintiff and against Defendant pursuant
to order signed by District Judge Anthony W. Ishii on 8/22/2014. (Lundstrom, T)
(Entered: 08/25/2014)

08/25/2014 106 FINDINGS of FACT and CONCLUSIONS of LAW signed by District Judge Anthony
W. Ishii on 8/22/2014. Judgment to be entered in favor of Plaintiff and against
Defendant. (Status Conference set for 12/8/2014 at 01:30 PM in Courtroom 2 (AWI)
before District Judge Anthony W. Ishii). (Lundstrom, T) (Entered: 08/25/2014)

08/20/2014 105 TRANSCRIPT of Proceedings held on 8/15/2014, CLOSING ARGUMENTS, before
District Judge Anthony W. Ishii, filed by Court Reporter Gail Thomas, Phone number
559−266−0609 E−mail gthomascrr@sbcglobal.net. Transcript may be viewed at the
court public terminal or purchased through the Court Reporter before the deadline for
Release of Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 9/11/2014. Redacted Transcript Deadline set for 9/22/2014.
Release of Transcript Restriction set for 11/20/2014. (Thomas, G) (Entered:
08/20/2014)

08/15/2014 104 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
BENCH TRIAL completed on 8/15/2014. Closing arguements by counsel. Matter
stands submitted. Plaintiffs Counsel D. Kilmer present. Defendants Counsel J.
Eisenberg, P. Chang present. Court Reporter/CD Number: G. Thomas. (Nazaroff, H)
(Entered: 08/15/2014)

08/12/2014 103 NOTICE to Parties Regarding Consideration of Laws and ORDER for Docket
Correction, signed by District Judge Anthony W. Ishii on 8/12/14. (Verduzco, M)
(Entered: 08/12/2014)

07/22/2014 102 ORDER on Motion to File an Amicus Curiae Brief 101 , signed by District Judge
Anthony W. Ishii on 7/22/14: Center's motion is DENIED. (Hellings, J) (Entered:
07/22/2014)

07/21/2014 101 MOTION Amicus Curiae Brief in Support of Defendant Kamala Harris by Brady
Center to Prevent Gun Violence. Attorney O'Hanlon, Neil R. added. (O'Hanlon, Neil)
(Entered: 07/21/2014)

07/15/2014 100 OBJECTIONS by Defendant Kamala D. Harris to 98 Response. (Eisenberg, Jonathan)
(Entered: 07/15/2014)

07/09/2014 99 MINUTE ORDER: Due to calendar conflicts of the court and the concurrence of
counsel the closing arguments set for 7/21/14 are continued to 8/15/2014 at 10:00 AM
in Courtroom 2 (AWI) before District Judge Anthony W. Ishii.) signed by District
Judge Anthony W. Ishii on 7/9/14. (Nazaroff, H) (Entered: 07/09/2014)

06/30/2014 98 RESPONSE by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The Second
Amendment Foundation, Inc. to 89 Trial Brief. (Attachments: # 1 Exhibit A)(Kilmer,
Donald) (Entered: 06/30/2014)

06/30/2014 97 TRIAL EXHIBIT (Contingent Rebuttal) by Calguns Foundation, Inc., Brandon
Combs, Jeff Sylvester, The Second Amendment Foundation, Inc..(Kilmer, Donald)
(Entered: 06/30/2014)
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06/30/2014 96 RESPONSE by Kamala D. Harris to 93 Memorandum,. (Eisenberg, Jonathan)
(Entered: 06/30/2014)

06/30/2014 95 RESPONSE by Kamala D. Harris to 91 Proposed Order. (Eisenberg, Jonathan)
(Entered: 06/30/2014)

06/30/2014 94 OPPOSITION by Defendant Kamala D. Harris to 92 Objections. (Chang, Peter)
(Entered: 06/30/2014)

06/16/2014 93 MEMORANDUM by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The
Second Amendment Foundation, Inc. in Support of Proposed Findings of Fact and
Conclusions of Law Submitted by Plaintiffs re 91 Proposed Order filed by Jeff
Sylvester, Brandon Combs, Calguns Foundation, Inc., The Second Amendment
Foundation, Inc.. (Kilmer, Donald) (Entered: 06/16/2014)

06/16/2014 92 OBJECTIONS by Plaintiffs Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester,
The Second Amendment Foundation, Inc.. (Kilmer, Donald) (Entered: 06/16/2014)

06/16/2014 91 PROPOSED ORDER re Findings of Fact and Conclusions of Law After Bench Trial
by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The Second Amendment
Foundation, Inc.. (Kilmer, Donald) (Entered: 06/16/2014)

06/16/2014 90 REQUEST for JUDICIAL NOTICE by Kamala D. Harris in re 89 Trial Brief, 88
Proposed Findings of Fact. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3
Exhibit)(Eisenberg, Jonathan) (Entered: 06/16/2014)

06/16/2014 89 TRIAL BRIEF by Kamala D. Harris.(Eisenberg, Jonathan) (Entered: 06/16/2014)

06/16/2014 88 PROPOSED FINDINGS of FACT by Kamala D. Harris.(Eisenberg, Jonathan)
(Entered: 06/16/2014)

04/10/2014 87 TRANSCRIPT of Proceedings held on 3/27/2014, COURT TRIAL, DAY 3, before
District Judge Anthony W. Ishii, filed by Court Reporter Gail Thomas, Phone number
559−266−0609 E−mail gthomascrr@sbcglobal.net. Transcript may be viewed at the
court public terminal or purchased through the Court Reporter before the deadline for
Release of Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 5/1/2014. Redacted Transcript Deadline set for 5/12/2014.
Release of Transcript Restriction set for 7/10/2014. (Thomas, G) (Entered:
04/10/2014)

04/10/2014 86 TRANSCRIPT of Proceedings held on 3/26/2014, COURT TRIAL, DAY 2, before
District Judge Anthony W. Ishii, filed by Court Reporter Gail Thomas, Phone number
559−266−0609 E−mail gthomascrr@sbcglobal.net. Transcript may be viewed at the
court public terminal or purchased through the Court Reporter before the deadline for
Release of Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 5/1/2014. Redacted Transcript Deadline set for 5/12/2014.
Release of Transcript Restriction set for 7/10/2014. (Thomas, G) (Entered:
04/10/2014)

04/10/2014 85 TRANSCRIPT of Proceedings held on 3/25/2014, COURT TRIAL, DAY 1, before
District Judge Anthony W. Ishii, filed by Court Reporter Gail Thomas, Phone number
559−266−0609 E−mail gthomascrr@sbcglobal.net. Transcript may be viewed at the
court public terminal or purchased through the Court Reporter before the deadline for
Release of Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 5/1/2014. Redacted Transcript Deadline set for 5/12/2014.
Release of Transcript Restriction set for 7/10/2014. (Thomas, G) (Entered:
04/10/2014)

03/27/2014 84 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
BENCH TRIAL THIRD DAY held on 3/27/2014. Witnesses, Blake Graham and
Stephen Lindley testify. Exhibits admitted. Parties rest. Transcripts to be submitted to
counsel no later than April 21, 2014. The parties shall file Proposed Findings of Fact
and COnclusions of Law by June 16, 2014. Any opposition shall be filed by June 30,
2014. Closing argument is set for July 21, 2014 at 1:30 pm Plaintiffs Counsel D.
Kilmer, V. Otten present. Defendants Counsel J. Eisenberg, P. Chang present. Court
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Reporter/CD Number: G. Thomas. (Nazaroff, H) (Entered: 03/28/2014)

03/27/2014 82 NOTICE Re: Exhibits by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester,
The Second Amendment Foundation, Inc.. (Kilmer, Donald) (Entered: 03/27/2014)

03/26/2014 83 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
BENCH TRIAL SECOND DAY held on 3/26/2014. Witnesses Steven Buford,
Donnette Orsi, Gilbert Matsumoto and Blake Graham testify. Exhibits admitted. Court
recess to 3/27/14 at 9:00 a.m. Plaintiffs Counsel V. Otten, D. Kilmer present.
Defendants Counsel P. Chang, J. Eisenberg present. Court Reporter/CD Number: G.
Thoma. (Nazaroff, H) (Entered: 03/27/2014)

03/26/2014 80 NOTICE of Plaintiffs' Withdrawal of Objections to Certain Exhibits Offered by
Defendants by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The Second
Amendment Foundation, Inc.. (Kilmer, Donald) (Entered: 03/26/2014)

03/25/2014 81 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
BENCH TRIAL FIRST DAY held on 3/25/2014. Opening statements. Witnesses Jeff
Silvester, Brandon Combs, Gene Hoffman sworn and testify. Court recess to 3/26/14 at
9:00 a.m. Plaintiffs Counsel D. Kilmer, V. Otten present. Defendants Counsel J.
Eisenberg, P. Chang present. Court Reporter/CD Number: G. Thomas. (Nazaroff, H)
(Entered: 03/26/2014)

03/25/2014 79 OBJECTIONS by Plaintiffs Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester,
The Second Amendment Foundation, Inc. to 78 Request for Judicial Notice. (Kilmer,
Donald) (Entered: 03/25/2014)

03/24/2014 78 REQUEST for JUDICIAL NOTICE by Kamala D. Harris. Attorney Nguyen, Kim Le
added. (Attachments: # 1 Exhibit Defendant Exhibit List)(Nguyen, Kim) (Entered:
03/24/2014)

03/21/2014 77 ORDER on stipulation regarding testimony of Alan Gottlieb signed by District Judge
Anthony W. Ishii on 3/21/14. (Nazaroff, H) (Entered: 03/21/2014)

03/20/2014 76 WITNESS LIST by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The
Second Amendment Foundation, Inc..(Kilmer, Donald) (Entered: 03/20/2014)

03/20/2014 75 STIPULATION and PROPOSED ORDER for Depo TX in Lieu of Testimony:
Gottlieb by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The Second
Amendment Foundation, Inc.. (Kilmer, Donald) (Entered: 03/20/2014)

03/20/2014 74 OBJECTIONS by Defendant Kamala D. Harris to 69 Trial Brief. (Chang, Peter)
(Entered: 03/20/2014)

03/20/2014 73 WITNESS LIST by Kamala D. Harris.(Chang, Peter) (Entered: 03/20/2014)

03/20/2014 72 NOTICE OF LODGING DOCUMENT IN PAPER by Kamala D. Harris: Certified
Copies of Deposition Transcripts. (Eisenberg, Jonathan) (Entered: 03/20/2014)

03/18/2014 71 TRIAL BRIEF by Kamala D. Harris.(Chang, Peter) (Entered: 03/18/2014)

03/18/2014 70 OBJECTIONS by Plaintiffs Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester,
The Second Amendment Foundation, Inc. to 65 Trial Brief. (Kilmer, Donald)
(Entered: 03/18/2014)

03/18/2014 69 TRIAL BRIEF by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The
Second Amendment Foundation, Inc.. (Attachments: # 1 Exhibit A, # 2 Exhibit
B)(Kilmer, Donald) (Entered: 03/18/2014)

03/12/2014 67 ORDER ON MOTIONS IN LIMINE (Docs. 51 , 53 , 54 , 55 , 56 ), Signed by District
Judge Anthony W. Ishii on 3/12/2014. (Arellano, S.) (Entered: 03/12/2014)

03/11/2014 68 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
IN COURT HEARING on Motions in Limine held on 3/11/2014. Court to issue order.
Plaintiffs Counsel V. Otten, D. Kilmer present. Defendants Counsel J. Eisenberg, P.
Chang present. Court Reporter/CD Number: G. Thomas. (Nazaroff, H) (Entered:
03/13/2014)
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03/10/2014 66 TRIAL BRIEF by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The
Second Amendment Foundation, Inc..(Kilmer, Donald) (Entered: 03/10/2014)

03/10/2014 65 TRIAL BRIEF by Kamala D. Harris.(Eisenberg, Jonathan) (Entered: 03/10/2014)

03/07/2014 64 REPLY by Jeff Sylvester re 62 Opposition to Motion. (Attachments: # 1
PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO MOTION IN LIMINE
RE BURDENS OF PROOF)(Otten, Victor) (Entered: 03/07/2014)

03/07/2014 63 REPLY by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The Second
Amendment Foundation, Inc. re 59 Opposition to Motion. (Kilmer, Donald) (Entered:
03/07/2014)

03/03/2014 62 OPPOSITION by Kamala D. Harris to 55 MOTION IN LIMINE RE BURDENS OF
PROOF. (Chang, Peter) (Entered: 03/03/2014)

03/03/2014 61 OPPOSITION by Kamala D. Harris to 56 MOTION IN LIMINE TO EXCLUDE
DOCUMENTS. (Attachments: # 1 Declaration of Peter H. Chang, # 2 Exhibit
1)(Chang, Peter) (Entered: 03/03/2014)

03/03/2014 60 RESPONSE by Calguns Foundation, Inc., Brandon Combs, Jeff Sylvester, The Second
Amendment Foundation, Inc. to 51 MOTION IN LIMINE . (Kilmer, Donald)
(Entered: 03/03/2014)

03/03/2014 59 OPPOSITION by Kamala D. Harris to 54 MOTION IN LIMINE TO EXCLUDE
OPINION EVIDENCE. (Attachments: # 1 Declaration of Peter H. Chang, # 2 Exhibit
1)(Chang, Peter) (Entered: 03/03/2014)

03/03/2014 58 STATEMENT of NON−OPPOSITION by Kamala D. Harris to 53 MOTION to
PROCEED IN FORMA PAUPERIS MOTION IN LIMINE TO EXCLUDE
WITNISSES. (Chang, Peter) (Entered: 03/03/2014)

02/19/2014 57 NOTICE OF ERRATA by All Plaintiffs re 54 MOTION IN LIMINE TO EXCLUDE
OPINION EVIDENCE, 53 MOTION to PROCEED IN FORMA PAUPERIS
MOTION IN LIMINE TO EXCLUDE WITNISSES, 55 MOTION IN LIMINE RE
BURDENS OF PROOF. (Otten, Victor) (Entered: 02/19/2014)

02/18/2014 56 MOTION IN LIMINE TO EXCLUDE DOCUMENTS by Jeff Sylvester. Motion
Hearing set for 3/11/2014 at 01:30 PM in Courtroom 2 (AWI) before District Judge
Anthony W. Ishii. (Otten, Victor) (Entered: 02/18/2014)

02/18/2014 55 MOTION IN LIMINE RE BURDENS OF PROOF by Jeff Sylvester. Motion Hearing
set for 3/11/2014 at 01:30 PM in Courtroom 2 (AWI) before District Judge Anthony
W. Ishii. (Otten, Victor) (Entered: 02/18/2014)

02/18/2014 54 MOTION IN LIMINE TO EXCLUDE OPINION EVIDENCE by Jeff Sylvester.
Motion Hearing set for 3/11/2014 at 01:30 PM in Courtroom 2 (AWI) before District
Judge Anthony W. Ishii. (Otten, Victor) (Entered: 02/18/2014)

02/18/2014 53 MOTION to PROCEED IN FORMA PAUPERIS, MOTION IN LIMINE TO
EXCLUDE WITNISSES ( Motion Hearing set for 3/11/2014 at 01:30 PM in Courtroom
2 (AWI) before District Judge Anthony W. Ishii.) by Jeff Sylvester. (Otten, Victor)
(Entered: 02/18/2014)

02/18/2014 52 DECLARATION of Jonathan M. Eisenberg in SUPPORT OF 51 MOTION IN
LIMINE . (Attachments: # 1 Exhibit 1, # 2 Exhibit 2)(Chang, Peter) (Entered:
02/18/2014)

02/18/2014 51 MOTION IN LIMINE by Kamala D. Harris. Motion Hearing set for 3/11/2014 at
01:30 PM in Courtroom 2 (AWI) before District Judge Anthony W. Ishii. (Chang,
Peter) (Entered: 02/18/2014)

02/18/2014 50 NOTICE of APPEARANCE by Peter H. Chang on behalf of Kamala D. Harris.
Attorney Chang, Peter H. added. (Chang, Peter) (Entered: 02/18/2014)

02/04/2014 48 PRETRIAL ORDER, signed by District Judge Anthony W. Ishii on 2/3/14:Motions In
Limine Hearing and Trial Confirmation Hearing set for 3/11/2014 at 01:30 PM in
Courtroom 2 (AWI) before District Judge Anthony W. Ishii; Bench Trial set for
3/25/2014 at 08:30 AM in Courtroom 2 (AWI) before District Judge Anthony W. Ishii.
(Hellings, J) (Entered: 02/04/2014)
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02/03/2014 49 MINUTES (Text Only) for proceedings held before District Judge Anthony W. Ishii:
PRETRIAL CONFERENCE held on 2/3/2014. The Court set the following motions
schedule: Motions filed by 2/18/2014; Opposition filed by 3/3/2014; Replies due by
3/7/2014; Motion Hearing set for 3/11/2014 at 01:30 PM in Courtroom 2 (AWI)
before District Judge Anthony W. Ishii. Plaintiffs Counsel Victor Otten present.
Defendants Counsel Jonathan Eisenberg present. Court Reporter/CD Number: Gail
Thomas. (Figueroa, O) . (Entered: 02/05/2014)

01/23/2014 47 NOTICE of Errata by Kamala D. Harris re 45 Pretrial Statement. (Attachments: # 1
Appendix Amended/Corrected Exhibit List)(Eisenberg, Jonathan) (Entered:
01/23/2014)

01/23/2014 46 MINUTE ORDER: Due to a Calendar Conflict the Pretrial Conference currently set
for 1/29/2014 is continued to 2/3/2014 at 01:30 PM in Courtroom 2 (AWI) before
District Judge Anthony W. Ishii. Personal appearance by counsel is mandatory. signed
by District Judge Anthony W. Ishii on 1/23/14. (Nazaroff, H) (Entered: 01/23/2014)

01/22/2014 45 PRETRIAL STATEMENT by Plaintiff Jeff Sylvester. (Attachments: # 1 AG
Attachment)(Otten, Victor) (Entered: 01/22/2014)

12/09/2013 44 ORDER on Defendant's Motion for Summary Judgment 31 , signed by District Judge
Anthony W. Ishii on 12/6/13: Defendant's Motion for Summary Judgment is DENIED.
(Hellings, J) (Entered: 12/09/2013)

11/25/2013 43 SUPPLEMENT by Calguns Foundation, Inc. re 34 Opposition to Motion. (Otten,
Victor) (Entered: 11/25/2013)

11/01/2013 42 RESPONSE by Jeff Sylvester to 37 Reply. (Otten, Victor) (Entered: 11/01/2013)

11/01/2013 41 NOTICE OF ERRATA by All Plaintiffs. Attorney Otten, Victor John added.
(Attachments: # 1 Exhibit Errata to Sylvester interrogatory responses, missing page
7)(Otten, Victor) (Entered: 11/01/2013)

10/26/2013 40 NOTICE of Errata by Kamala D. Harris re 37 Reply. (Eisenberg, Jonathan) (Entered:
10/26/2013)

10/25/2013 39 DECLARATION of Victor Otten in OPPOSITION TO 31 MOTION for SUMMARY
JUDGMENT. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit)(Otten,
Victor) (Entered: 10/25/2013)

10/24/2013 38 ORDER Vacating October 28, 2013 Hearing signed by District Judge Anthony W.
Ishii on 10/23/2013. (Flores, E) (Entered: 10/24/2013)

10/22/2013 37 REPLY by Kamala D. Harris re 31 MOTION for SUMMARY JUDGMENT.
(Attachments: # 1 Statement Objections to Plaintiffs' Separate Statement)(Eisenberg,
Jonathan) (Entered: 10/22/2013)

10/22/2013 36 STIPULATION and ORDER to Extend by One Day the Reply−Brief Deadline on
Kamala Harris' Motion for Summary Judgment (Doc. 35 ), Signed by District Judge
Anthony W. Ishii on 10/18/2013. Filing deadline: 10/22/2013. (Arellano, S.) (Entered:
10/22/2013)

10/17/2013 35 STIPULATION and PROPOSED ORDER for One−Day Deadline Extension Re: MSJ
Reply Brief re 32 Opposition to Motion, 31 MOTION for SUMMARY JUDGMENT,
34 Opposition to Motion, 33 Opposition to Motion by Kamala D. Harris. (Eisenberg,
Jonathan) (Entered: 10/17/2013)

10/16/2013 34 OPPOSITION by Calguns Foundation, Inc. to 31 MOTION for SUMMARY
JUDGMENT. (Otten, Victor) (Entered: 10/16/2013)

10/15/2013 33 OPPOSITION by Calguns Foundation, Inc. to 31 MOTION for SUMMARY
JUDGMENT. (Otten, Victor) (Entered: 10/15/2013)

10/15/2013 32 OPPOSITION by Calguns Foundation, Inc. to 31 MOTION for SUMMARY
JUDGMENT. (Otten, Victor) (Entered: 10/15/2013)

09/25/2013 31 MOTION for SUMMARY JUDGMENT by Kamala D. Harris. Motion Hearing set for
10/28/2013 at 01:30 PM in Courtroom 2 (AWI) before District Judge Anthony W.
Ishii. (Attachments: # 1 Points and Authorities, # 2 Declaration, # 3 Exhibit, # 4
Exhibit, # 5 Exhibit, # 6 Exhibit, # 7 Proof of Service)(Eisenberg, Jonathan) (Entered:
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09/25/2013)

06/24/2013 30 ORDER SUBSTITUTING ATTORNEY. Added attorney Victor John Otten for The
Second Amendment Foundation, Inc., in place of Jason Davis, signed by Magistrate
Judge Sheila K. Oberto on 6/24/13. (Hellings, J) (Entered: 06/25/2013)

06/24/2013 29 ORDER SUBSTITUTING ATTORNEY. Added attorney Victor John Otten for Jeff
Sylvester, in place of Jason Davis, signed by Magistrate Judge Sheila K. Oberto on
6/24/13. (Hellings, J) (Entered: 06/25/2013)

06/24/2013 28 ORDER SUBSTITUTING ATTORNEY. Added attorney Victor John Otten for
Brandon Combs, in place of Jason Davis, signed by Magistrate Judge Sheila K. Oberto
on 6/24/13. (Hellings, J) (Entered: 06/25/2013)

06/24/2013 27 ORDER SUBSTITUTING ATTORNEY. Added attorney Victor John Otten for The
Calguns Foundation, Inc., in place of Jason Davis, signed by Magistrate Judge Sheila
K. Oberto on 6/24/13. (Hellings, J) (Entered: 06/25/2013)

06/21/2013 26 CLERKS NOTICE TO Jason Davis: (TEXT ENTRY ONLY) The docket indicates
that you docketed proposed orders 22 23 24 & 25 (Substitution of Attorneys). Please
also submit the documents in Word or WordPerfect format to Judge Oberto's order
box, skoorders@caed.uscourts.gov for signature. (Gaumnitz, R) (Entered: 06/21/2013)

06/20/2013 25 SUBSTITUTION of ATTORNEY − PROPOSED, submitted by Brandon Combs.
(Davis, Jason) (Entered: 06/20/2013)

06/20/2013 24 SUBSTITUTION of ATTORNEY − PROPOSED, submitted by The Calguns
Foundation, Inc.. (Davis, Jason) (Entered: 06/20/2013)

06/20/2013 23 SUBSTITUTION of ATTORNEY − PROPOSED, submitted by The Second
Amendment Foundation, Inc.. (Davis, Jason) (Entered: 06/20/2013)

06/20/2013 22 SUBSTITUTION of ATTORNEY − PROPOSED, submitted by Jeff Sylvester. (Davis,
Jason) (Entered: 06/20/2013)

04/23/2013 21 STIPULATION of DISMISSAL of Plaintiff Michael Poeschl by Michael Poeschl.
(Attachments: # 1 Proof of Service Proof of Service of Stipulated Dismissal of
Michael Poeschl)(Davis, Jason) (Entered: 04/23/2013)

04/18/2013 20 ORDER GRANTING STIPULATION for Protective Order. Order signed by
Magistrate Judge Sheila K. Oberto on 4/18/2013. (Timken, A) (Entered: 04/18/2013)

04/12/2013 19 STIPULATION and PROPOSED ORDER for Protective Order by Brandon Combs,
Michael Poeschl, Jeff Sylvester, The Calguns Foundation, Inc., The Second
Amendment Foundation, Inc.. (Attachments: # 1 Proof of Service Proof of Service of
Stipulated Protective Order)(Davis, Jason) (Entered: 04/12/2013)

12/10/2012 18 MINUTE ORDER: ***TEXT ENTRY ONLY*** At the agreement of Counsel, the
Mid−Discovery Status Conference set 12/13/2012, at 9:30am in Courtroom 7 before
Magistrate Judge Sheila K. Oberto is ORDERED VACATED. Minute Order signed by
Magistrate Judge Sheila K. Oberto on 12/10/2012. (Gaumnitz, R) (Entered:
12/10/2012)

12/07/2012 17 NOTICE of CHANGE of ADDRESS by Jason Andrew Davis. (Davis, Jason)
(Entered: 12/07/2012)

12/07/2012 16 JOINT STATUS REPORT by Brandon Combs, Michael Poeschl, Jeff Sylvester, The
Calguns Foundation, Inc., The Second Amendment Foundation, Inc.. (Davis, Jason)
(Entered: 12/07/2012)

05/15/2012 15 SCHEDULING ORDER: signed by Magistrate Judge Sheila K. Oberto on 5/15/2012.
Non−Dispositive Motions filed by 9/25/2013. Dispositive Motions filed by
10/30/2013, Pretrial Conference set for 1/29/2014 at 08:30 AM in Courtroom 2 (AWI)
before Chief Judge Anthony W. Ishii. Bench Trial (7 Days) set for 3/25/2014 at 08:30
AM in Courtroom 2 (AWI) before Chief Judge Anthony W. Ishii (Kusamura, W)
(Entered: 05/15/2012)

05/15/2012 14 MINUTES (Text Only) for proceedings held before Magistrate Judge Sheila K.
Oberto: TELEPHONIC SCHEDULING CONFERENCE held on 5/15/2012. Court to
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issue Order with Schedule. Plaintiffs Counsel J. Davis Defendants Counsel J.
Eisenberg (Kusamura, W) (Entered: 05/15/2012)

05/04/2012 13 JOINT SCHEDULING REPORT by Brandon Combs, Michael Poeschl, Jeff Sylvester,
The Calguns Foundation, Inc., The Second Amendment Foundation, Inc.. (Davis,
Jason) (Entered: 05/04/2012)

04/10/2012 12 NOTICE of CHANGE of ADDRESS by Jason Andrew Davis. (Davis, Jason)
(Entered: 04/10/2012)

03/15/2012 11 ANSWER to 10 Amended Complaint by Kamala D. Harris.(Eisenberg, Jonathan)
(Entered: 03/15/2012)

02/24/2012 10 FIRST AMENDED COMPLAINT against Kamala D. Harris by Jeff Sylvester,
Michael Poeschl, The Calguns Foundation, Inc., The Second Amendment Foundation,
Inc., Brandon Combs.(Davis, Jason) (Entered: 02/24/2012)

02/14/2012 9 STIPULATION and ORDER EXTENDING Defendants' time to respond to complaint.
Order signed by Magistrate Judge Sheila K. Oberto on 2/14/2012. (Timken, A)
(Entered: 02/14/2012)

02/09/2012 8 STIPULATION and PROPOSED ORDER for Extending Defendants' Time to
Respond to Complaint by Kamala D. Harris. Attorney Eisenberg, Jonathan Michael
added. (Eisenberg, Jonathan) (Entered: 02/09/2012)

01/25/2012 7 SUMMONS RETURNED EXECUTED: California Department of Justice served on
1/24/2012, answer due 2/14/2012. (Davis, Jason) (Entered: 01/25/2012)

01/25/2012 6 SUMMONS RETURNED EXECUTED: Kamala D. Harris served on 1/24/2012,
answer due 2/14/2012. (Davis, Jason) (Entered: 01/25/2012)

12/27/2011 5 CIVIL NEW CASE DOCUMENTS ISSUED; Initial Scheduling Conference set for
5/15/2012 at 09:30 AM in Courtroom 7 (SKO) before Magistrate Judge Sheila K.
Oberto. (Attachments: # 1 Consent Form, # 2 VDRP Form) (Hellings, J) (Entered:
12/27/2011)

12/27/2011 4 SUMMONS ISSUED as to *Kamala D. Harris* with answer to complaint due within
*21* days. Attorney *Jason Andrew Davis* *Davis and Associates* *27281 Las
Ramblas, Suite 200* *Mission Viejo, CA 92691*. (Hellings, J) (Entered: 12/27/2011)

12/27/2011 3 SUMMONS ISSUED as to *California Department of Justice* with answer to
complaint due within *21* days. Attorney *Jason Andrew Davis* *Davis and
Associates* *27281 Las Ramblas, Suite 200* *Mission Viejo, VA 92691*. (Hellings,
J) (Entered: 12/27/2011)

12/23/2011 RECEIPT number #CAE100017341 $350.00 fbo Jeff Sylvester by Jeff Sylvester on
12/23/2011. (Flores, E) (Entered: 12/23/2011)

12/23/2011 1 COMPLAINT against All Defendants by JEFF SYLVESTER, MICHAEL POESCHL,
THE CALGUNS FOUNDATION, INC., THE SECOND AMENDMENT
FOUNDATION, INC., BRANDON COMBS. (Attachments: # 1 Civil Cover
Sheet)(Davis, Jason) (Entered: 12/23/2011)
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