
IN THE COURT OF APPEALS OF THE STATE 
OF WASHINGTON DMSION 1I 

KITSAP COUN1Y, a political subdivision of 
the State of Washington, 

Responden~ 

v. 

KITSAP RIFLE AND REVOLVER CLUB, a 
not-for-profit corporation registered in the 
State of Washington, and JOHN DOES and 
JANE DOES I-~ inclusive, 

Appellant, 

and 

IN THE MATTER OF NUISANCE AND 
UNPERMlTTED CONDITIONS LOCATED 
AT: One 72-acre parcel identified by Kitsap 
County Tax Parcel ID No. 362501-4-002-
1006 with street address 4900 Seabeck 
Highway NW, Bremerton Washington. 

II/ 

II/ 

Case No.: 43076-2-1I 

APPELLANT'S MOTION TO 
STRIKE RESPONDENT'S 
REVISED STATEMENT OF 
ADDITIONAL AUTHORITIES 
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I. IDENTITY OF MOVING PARTY 

AppeUant Kitsap Rifle and Revolver Club (the "Club'1. 

n. RELIEF REOUESTED 

1. Relief Requested: The Club requests that the Court strike, in 

its eutirety, Respondent Kitsap County's Revised Statement of Additional 

Authorities, dated June 20, 2014 ("Revised Statemeurl The Revised 

Statement should be stricken because it fe-files citations previously 

stricken by the Court's June 18, 2014 order. It should also be stricken for 

presenting new legal theories in violation of RAP 10.8. 

The Club further requests that the Court sanction Respondent 

Kitsap County (the "County'1 pursuant to RAP 18.9 by requiring the 

County to pay the Club's reasousble attorney fees incurred in moving to 

strike the County's two impmper statements of additional authorities. 

2. Alternative Relief Requested: [f the revised statement is not 

strickeu in its eutirety, the Club requests the filing of the attached 

Appellant's Response to Respondent 's Statement of Additional AuthOrities, 

dated May 9,2014. 

III 

III 

III 

III 
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IIJ. GROUNDS FOR RELIEF SOUGHT 

A. The County's Revised Statement Should Be Stricken Because 

It Re.Files Stricken Authorities and Presents New Legal 

Theories in Violation of RAP 10.8. 

On February 20, 2014, the County filed Respondent Kitsap 

County's Statement oj Additional Authorities ("Original Statemenf'). The 

Club moved to strike that statement on the grounds that it presented 

argument and new issues. Appellant's Mot. to Strike Respondent's 

Statement oj Additional Authorities .t 6-8 (May 9, 2014). On June 18, 

2014, the Court granted the Club's motion to strike, without qualification 

or explanation. Order Granting Appelkznt '3 Mot. to Strike Respondent's 

Statement of Additional Authorities and Denying Appellant's Request to 

File Response Hr. (June 18,2014) (''Order'1. The Otder did not authorize 

the County to correct, revise, or refile any portion of the statement. 

On June 20, 2014, the County attempted to ''re·submit·~ the 

stricken statement with revisions. Revised Statement at 1, fn. 1. The 

Revised Statement cites each and every legal authority that was stricken 

from the record as part of the Original Statement Compare Revised 

Statement.t 1-6, with Original Statement at 1-7. When a court strikes a 

statement of additional authorities without leave for it to be re-filed, it is 

self evident that a party may not disregard that otder and re·file the same 
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list of authorities. The Revised Statement should be stricken because it is 

contrary to the Court's June 18, 2014 Order. 

In addition, the Revised Statement should be stricken because it 

presents Dew legal theories in violation of RAP 10.8. See Maziar v. Wash. 

State Dept. ofCorr., 71068-1-1, 2014 WL 1202985,·8 fu. 11 (Wash. App. 

Mar. 24, 2014) (striking pertion of statement of additional authorities 

containing new legal theories as a violation of RAP 10.8). The Club 

previously objected that the authorities in the Original Statement preseoted 

new legal theories in violation of RAP 10.8. The Revised Statement does 

nothing to address that objeetion. This provides additional grounds to 

strike the Revised Statement. 

B. The County Should Receive Sanctions Pursuant to RAP 18.9 

for Misusing Its Statements of Additional Authorities. 

Because the COlmty Ie-filed stricken authorities without leave of 

the Court and in violation of the June 18, 2014 Order, the Club 

respectfully requests that the Court sanction the County pursuant to RAP 

18.9. See Podiatry ITIS. Co. of America v. Isham, 65 Wn. App. 266, 828 

P.2d 59 (1992) (requiring appellant to pay respondeot's attorney fees for 

extra time speot to prepare motions addressing nonoompliance); Karl 

Tegeland, 3 Wash. Prac., Rules Practice RAP 10.7 (7th ed.) ("[the] court 
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will ordinarily impose monetary sanctions under RAP 18.9(a) if an 

improper brief is submitted"). 

The Club bas incurred significant attorney fees moving to strike 

the County's Original Statement and Revised Statement The Club 

requests that the Court sanction the County's misuse of statements of 

additional authorities by requiring the County to pay the Club's attorney 

fees incurred in moving against the statements. Alternatively. the Club 

requests that the Court impose any sanction it deems appropriate under the 

circumstances. See Slate v. Ralph Williams' North West Chrysler 

Plymouth. Inc., 87 Wn.2d 298, 553 P.2d 423 (1976) (discussing appellate 

court's inherent authority to fashion sanctions). 

C. The County's Revised Statement Includes Nine Never-Before-

Cited Cases That Raise New Legal Theories in Violation of 

RAP 10.8. 

The Revised Statement presents nine additional cases the County 

bas never before cited. See Revised Statement at 6-7,11110-15. Each of 

these cases was published before the County filed its response brief on the 

merits. The County has never explained why it did not include them in 

that extensive brief or in its Original Statement. 

Although the County's reasons for citing these cases are not 

always clear, each of them appears to pertain to one or more new legal 
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theories, providing another reason to strike the Revised Statement. 

See Maziar, 2014 WL 1202985 at *8 fu. I I (striking portion of statement 

of additiooal authorities containing new legal theories in violation of 

RAP 10.8). In addition, the cases should be stricken because they do not 

support the County's arguments in this appeal. They are either irrelevant 

or supportive of the Club, for the reasons discussed below. 

• "10. Lincoln Shiloh Assoc .. LId Y. Mukilteo Water Dist. ["Lincoln 
Shiloh'1, 45 Wn. App. 123, 131,724 P.2d 1083 (1986) (discussing 
construction of findings of fact vis a vis the trial court's 
conclusions oflaw)." Revised Statement at 6. 

In Lincoln Shiloh the court of appeals construed ambiguous 

findings of fact so as to aupport the trial court's conclusions of law. 

45 Wn. App. at 131. The idea of an "ambiguous finding" is a new legal 

theory the County did not brief in its response on the merits. It also bas no 

apparent relevance in this appeal, which involves primarily legal errors. 

Lincoln Shiloh is distinguishable because it involved an appellant 

that lacked evidence that it had changed its position in reliance 

government statements. [d. In contrast, there is unrefuted evidence that 

the Club would bave acted differently if it had known during the Deed 

negotiations that the County's chief enforcement officer believed there 

were unresolved code enforcement issues at the property and that, as the 

County now contends, the Deed was intended to convey title without 
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resolving any of those issues or confer any other benefits on the Club. 

See Amended Briefaf Appellant (March 8, 2013) ("Club's Opening Br.'1 

at 64-65 (citing testimony of Club attorney Regina Taylor (Vf 2893 :13--

2894:4) and executive officer Marcus Carter (Vf 2092:3--20, 2090:4-23) 

regarding Club's reliance on County's representations). 

• "11. Jensen v. Lake Jane Estates, 165 Wn. App. 100, 267 P.3d 
435 (2011) (citing White v. Wilhelm, 34 Wn. App. 763, 771, 665 
P.2d 407 (1983) (discussing threshold for a restrictive covenant to 
be considered "ambiguous')." Revised Statemeot at 6. 

The Conaty cites Jensen and White to suggest special rules apply 

in determining whether a covenant is ambiguous. This is a new legal 

theory the County did not brief in its response on the merits. 

Jensen holds that real estate covenants should be interpreted 

according to their manifest intent, the circumstances surrounding their 

fonnation are relevant in discerning that intent regardless of whether they 

are ambiguous, and courts should "strive" to effectuate the "purposes 

intended by the drafters of those covenaots." 165 Wash. App. at 106. 

These rules support the concLusion that the 2009 Deed, with its 

improvement cLause drafted by the Club's attorney and accepted by the 

County, was intended to benefit the Club and secure its right to continue 

operating as it then existed. See Club's Opening Br. at 47-49 (analyzing 

improvement clause and County resolution approving Deed) (citing VT 
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2881:2!>--2882:2; Ex. 400 at 1-2; Ex. 477); Club's Opeoing Br. at 53-54 

(analyzing communicatioos from Couoty officials surrouoding executioo 

of the Deed) (citing Exs. 293, 330, 332, 336, 293, 405). 

• " 12. Hanson Indus .. Inc. v. Cnty. of Spokane, 114 Wo. App. 523, 
531, 58 P.3d 910 (2002) (discussing construction of ambiguous 
deed provisioo as to drafter)." Revised Stateroeot at 6. 

The County cites Hanson Industries to suggest the improvements 

clause in the Deed is ambiguous and therefore must be construed against 

the Club as drafter. This is a new legal theory the County omitted from its 

response brief on the merits. 

Moreover, the rule of interpretatioo agaiost the drafter oaly applies 

if there is ambiguity that cannot be resolved through extrinsic evidence 

and other canons of construction. See Washington Proll Real Estate LLC 

v. Young, 163 Wn. App. 800, 818, 260 P.3d 991 (2011) ("a reviewing 

court should not resort to the rule of interpretation that construes an 

agreement against its drafter unless the intent of the parties cannot 

otherwise be determined'). 

The Deed's improveroents clause uoambiguously grants the Club 

the right to "upgrade or improve" its facilities within its historical eight 

acres so long as they are "consistent with management practices fOT a 

modern sbooting taoge." CP 4089 (, 3) (2009 Deed); see also, Club's 

Opeoing Br. at 42-43 (discussing improvement clause). If there is any 
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ambiguity in the clause, the extrinsic evidence in the record uniformly 

supports the Club's inte'l'retation and precludes application of the rule of 

intO'l'fetation against the drafter. Still further, whether any deed provision 

should be construed against the drafter is in doubt as a result of the 2011 

ruling in Jensen that courts should effectuate the intent of the drafter when 

construing a real estate covenant. Jensen, 165 W'O.. App. at 106. 

• "13 . Tiegs v. Boise Cascade Corp., 83 Wn. App. 411. 418, 922 
P.2d lIS (1996) affirmed, 135 Wn.2d I (1998) (quoting Branch v. 
W. Petroleum, Inc., 657 P.2d 267, 276 (Utah 1982)} (discussing 
... the issue of the reasonableness of the defendtmt"s conduct and 
the weighing of the relative interests of the plaintiff and 
defendant'" for nuisance per se analysis (emphasis in the Tiegs 
opinion»)." Revised Statement at 6. 

The County cites Tiegs to suggest the trial court's injunctions must 

be affinned. because they prohibit activities the legislature bas deemed 

nuisances per se. This new theory differs from the County's argument that 

the injunctions must be affirmed based on the substantial evidence and 

abuse of discretion standards. See Brief of Respondent Kitsap County 

(July I, 2013) at 45-48. 

Tiegs held that when a party violates a statute in a way that 

interferes with a landowner's use and enjoyment of property, there is a 

private nuisance per se and the reasonableness of the conduct and relative 

interests of the parties are irrelevant because the legislature has "already 

struck the balance in favor of the innocent party." 83 Wn. App. at 418. 
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Tiegs, however, does not hold that a court can issue an excessive 

injunction that prohibits lawful, reasonable activities, which was one of 

the trial ""utt', errors in this case. Tiegs ,ays nothing about the '''''pe of 

an injunction because it was a case for damages in wbich no injunction 

was ever sought or issued. 

To the extent Tiegs applies here at all, it shows that the Club is 

innocent of creating a sound nuisance between 8 am and 10 pm because 

the State legislature authorizes ,ound from ,hooting ranges during those 

hours without limit, and there can be no contrary detennination of the 

reasonableness of that conduct or the balance of interests. See Club', 

Opening Br. at 16-18 (citing RCW 7.48.120; RCW 7.48.160; 

KCC 17.110.515; Linsler v. Booth Undertaking Co., 120 Wash. 177,206 

P. 976 (1922)). 

• "14. Lynch v. Household Finance Corp., 405 U.S. 538, 552, 92 
S.C!. 1113,1122,31 L.Ed.2d 424 (1972) (J. Stewart) (di,cussing 
the rigbt to enjoy property as a fundamental civil rigbt)." Revised 
Statement at 7. 

It is difficult to discern why the County cites Lynch, which appears 

to have no relation to any argument or legal theory presented by the 

County in its re.<>ponse on the merits. Lynch held the property rights 

possessed by owners of savings and checking accounts are protected civil 

rigbts under 42 U.S.C. § 1983. 405 U.S. at 552. Lynch involved no 
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nonconforming use issues, nuisance claims, alleged violations of local 

land use code, contract with the government, defense of estoppel, conflict 

among landowners in a community, or issues regarding the scope of an 

injunction. It has no apparent relevance in this appeal. 

• "15. Johnson Y. Conl'l West, 99 Wn.2d 555, 56O-{jI, 663 P.2d 482 
(1983) (discussing reliance on affidavits or comments of individual 
legislators to establish legislative intent) (citing Woodson Y. State, 
95 Wn.2d 257, 623 P.2d 683 (1980)). Revised Statement at 7. 

The CO\mty presumably intends Johnson and Woodson to 

discourage the Court from placing any weight in the written statements of 

Commissioner Brown regarding the intent of the Deed, which became part 

of the County's official public record leading up to its execution. 

See Club's Opening Br. at 53 (citing Commissioner Brown's March 18, 

2009 letter (Ex. 293) stating, ''the Club and its improvements were not at 

odds with the County's long-term interest in the property"). 

The suggestion that cases involving statutory construction apply to 

interpretation of a government contract such as the Deed is a novel theory 

the County has never before presented. 

Johnson and Woodson are distinguisbable because they involve 

interpretation of legislation, whereas this case involves interpretation of a 

contract. See Johnson, 99 Wn.2d at 560 (construing tort reform statute); 

Woodson , 95 Wn.2d at 264 (construing osteopath licensing statute). 
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Moreover, if Johnson and Woodson were applicable. they would 

support consideration of the extrinsic evidence cited by the Club to prove 

the intent of the Deed, such as the Resolution and the written statements 

made by Commissioner Brown for inclusion in the record. See Johnson, 

99 Wn.2d at 560 (determining legislative intent with reference to 

statements in legislative record made by sponsor of tort reform bill). 

Like the statements of the legislative sponsor in Johnson, the 

statements of Commissioner Brown are highly relevant to the intent of the 

Deed because he helped bring the Deed before the Commissioners and 

signed it. Likewise, the Resolution is of the utmost importance because it 

expresses the County's intentioos in signing the Deed and the 

Commissioner:! adopted the Resolution. See Club's Opening Br. at 48-49 

(citing Baker v. Lake City Sewer Dist., 30 Wn.2d 510, 518, 191 P.2d 844 

(1948) ("[a resolution] is simply an expression of the opinion or mind of 

the official body concerning some particular item of business"». This 

extrinsic evidence is highly relevant in determining the manifest intent and 

legal effect of the Deed. 

1/1 
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For the reasons discussed above, the additional cases introduced 

for the first time in the County's Revised Statement pertain to new legal 

theories and do not support the County's arguments in this appeal. They 

are all distinguishable or support the Club's appeal. Therefore, they 

should be stricken along with the rest of the Revised Statement, as a 

violation of RAP 10.8. See Maziar, 2014 WL 1202985 at *8 fn. 11 

(striking portion of statement containing new legal theories). 

D. The Club Requests the Filing of Its Response Brier If the 

County's Revised Statement Is Not Stricken in Its Entirety. 

If the Court chooses not to strike the revised statement in its 

entinety, it should order the filing of the attached Appel/ant"s Response to 

Respondent's Statement of Additional A uthorities (May 9, 2014). This is · 

the same response brief that the Club included with its motion to strike the 

County's Original Statement so as to reduce the prejudice caused by that 

statement if it was not ordered stricken. Because the Court chose to strike 

the Original Statement, it did not order the filing of the Club's response. 

Because the County's Revised Statement raises the same issues of 

prejudice to the Club, the Club again offers its response brief to ameliorate 

that prejudice. If the Court declines to strike any portion of the Revised 

Statement, the Club's response brief should be filed. See Rye v. Sealile 

Times Co., 37 Wn. App. 45, 55-56, 56 n. 2, 678 P.2d 1282 (1984) 
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(holding party violated RAP 10.8 by filing IO-page statement of 

Uadditiona1 authorities and new arguments," but noting the other party 

was, "in fairness .. . given the right to file a response"); Plum Creek 

Timber Co .. L.P. v. Wash. State Forest Practices Appeals Bd., 99 Wn. 

App. 579, 587 th. 2, 993 P.2d 287 (2000) (declining to strike supplemental 

brief containing improper argument because the other party had filed a 

substantive response, which removed any "disadvantage" created by the 

statement of additional authorities). 

III 

III 
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IV. CONCLUSION 

For the reasons stated above, the Club respectfully requests that the 

Court strike the County's Revised Statement in its entirety. The Club 

further requests the imposition of an appropriate sanction on the County 

for misusing statements of additional authorities and violating the Court's 

June 18, 2014 Order, sueb as by ordering the County to pay the Club's 

reasonable attorney fees related to its motions to strike the County's two 

statements of additional authorities . 

Alternatively, if the Court declines to strike any portion of the 

County's revised statement, the Club requests the filing of the attached 

response brief. 

DATED: June 25, 2014. 

CHENOWETH LAW GROUP, P.C 

~th, WSBANo. 25877 
Brooks M Foster, OR Bar No. 042873 

(pro hac vice) 
510 SW Fifth Ave., Fifth Floor 
Portiand, OR 97204 
Phone: (503) 221-7958 

Of Attorneys for Appellant 
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CERTIFICATE OF FILING AND SERVICE 

1, 1. Patrick Graves, Jr., declare under penalty of perjury under the laws of the State of 
Washington, that I am now and at all times herein mentioned have been a resident of the 
State of Oregon. over the age of eighteen years, not a party to or interested in this cause of 
action, and competent to be a witness herein. 

On the date stated below, copies of APPELLANT'S MOTION TO STRIKE 
RESPONDENT'S REVISED STATEMENT OF ADDITIONAL AUTHORITIES, dated June 
25, 2014, and APPELLANT'S RESPONSE TO RESPONDENT'S STATEMENT OF 
ADDmONAL AUTHORITIES, dated May 9, 2014, were electronically fIled with Division II 
of the Washington Court nf Appeals and served upon the following individua1s bye-mail and 
U.S. Mail, postage prepaid, at Portland, Oregon: 

Neil R. Wachter 
leonine Christensen 
Kitsap County Prosecutor's Office 
Civil Division 
614 Division St, MS-35A 
Port Orebard, WA 98366 
(Of Attorneys for Respondent Kitsap County) 

C.D. Michael 
Michael & Associates, PC 
180 E. Ocean Blvd., Ste. 200 
Long Beach, CA 90802 
(Of Attorneys for National Rille Association) 

David S. Mann 
Gendler & Mann, LLP 
1424 Fourth Ave., Ste. 715 
Seattle, W A 98101-2278 
(Of Attorneys for CK Safe & Quiet, LLC) 

~ DATED: June 25, 2014. 

CHENOWETH LAW GROUP, PC 

Chenoweth Law Group, p.e. 
510 SW Fifth Ave., Fifth Floor 
Portland, OR 97204 
(503) 221 -7958 
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LOCATED AT: One 72-acre parcel 
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Appellant Kitsap Rifle and Revolver Club (the "Club") presents 

the fullowing response to Re.rpondent Kitsap CUUlIty', SUltement of 

Additional A.uthoritles (the "statemem"). The Ceunty'. statement presents 

new authorities and legal arguments omitted from its prior briefing. The 

Club has moved to strik.the Ceuoty's statement. Altemativeiy, the Club 

requested an order fur this response to be filed to address the snbstance of 

the Coonty's statement. The statement uses nine sub.beadings to present 

additional authorities and arguments. The Club respouds to each sub-

bcadingbynumber, below. 

1. "Failure to auigo. specific error to a factual fiDding II not 
technicality," 

Respo_se: The Four FInding! of Fact Challenged in the ClubJ
, 

Opening BriC£ Are Revenlble Based on the Cub'. 
Arguments and Citations to the Rcc:ord. 

The Ceunty's first sub-beading argu'" an appellant's "[fjai1ure to 

ossign specific error to a fiIdual finding is not a technicality."! The 

implication is that Ibis CoUrt cannot rev"",e any of the focr findings of 

fact challenged in the Club's opening brief because the Club did not list 

them in its assignments of ClTOr. The County first raised this argument in 

it! response brief on the merits.1 In reply, the Club showed the omission 

of the tour finding:; from its assignments of error was immaterial because 

1 RDpoNlenl KiI8ap County'.! Statemertt of AddiUonal·ANtnortlte.r rs~ at 1. 
2 Se. BriefofRupondeIli KU&ap Co&wy ("'County's Reap.; at41-43. 
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the argument section of the Club's oparing brief specifically challenged 

eacll of them wbJ1c presenting arguments lind citations to lb. record to 

support their reversal' The Club'. reply cited multiple cases to .upport 

this conclusion. .. 

The County now cites two additional cases on this issue, Matter of 

Estate of Lint ("Ll1I(1, 135 Wn.2d 518, 532, 957 P.2d 755 (1998), and 

In,.. Estate of Palmer ,'Pai7'Ul"1, 145 Wn. App. 249, 265, 187 P.3d 758 

(2008). In both cases, the court of appeals ",viewed findings where the 

appellant presented specific arguments or citations to the record to support 

their reversal.': The court only declined to review a. finding of fact where 

the opening brief presented no argwncnt Of evidence on the issue. 

Lim and Pal1n£r are consist:erlt with the cases cited by the Club on 

th;' OOue. They support the conclusion that the fuur findings of fact 

""pressly challenged in the Club's opening brief are subject to review 

because the brief contains argument and citations to the record proving 

) &e.Ameltd&i &ply Brief of AppeOant ("Club'. Reply") at 6-8. 
4 ld. {citing bt. re DUciplinary ProceedbJg AgGWt ConIdr, 17.5 Wn.2d 134, 144, 284 
P 3d 724 (2012) (holding appellant did IlOt waive right 10 Wllcnge Cactual Jiadings 
becauee bOtrli..cg clearly identified them and explained arga:mt:n1!I foe rew::uI)~ Daughtry 
•. Ie< Aeratio. Co .• 91 Wn.2d 704, 709- 10, S92 P.2<I 631 (1979) ( .... ); Stm. Y. 

Annerlta. B4 Wn.2d 1, 14 n. 9, gq P.2d 1280 (1997) (mviawing trial court's faihm: to 
make a particular 8ndiog of fact because tbt issue wall prc;scnmd in appellant', argument 
eWIIl tbough it was not included in assi~ of eaor)). 
J Mmte:r of Estu~ &/ LiIIt, 135 Wn.2d at 532; In ,.. &tote 0/ Palmer, 14.5 WIl. App. at 
26S. 
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each finding is erroneous.' The Club did not waive its cballeoge to 

FOODPI' of Fact 23, 25, 26, or 57. 

:z. • Appws brlef. may aat Incorporate trial court brlellDg by 
reference and lasues raised therein are waived." 

Remopse: Tills ' Court Already Rejected tho County's Aq:ument 
That the Club's Citations to Trial Briefing Were 
Improper. 

The Court recently denied the County's motion to strike portions 

of the Club's reply brief:' There, the County argued the Club', reply brief 

improperly cited some of the Club', briefing to the trial eourt.' The 

Connty's stat<:mout of additional authorities cites four cases on dWI issne, 

whicb were all !="iously cited in the Coonty's tootion to strike.' 

Therefore. the cases are not "additional" authorities at alL 

Moreover, the Court has alrmdy rejected the County' s argument to 

which these cases relate. As the Club previously explained, the cases are 

all distinguishable because the Club did not incmporate trial briefing into 

its reply brief or cite the trial briefing to circumvout page limits. The Club 

• See Amended Brief of Appellam (""Club'. Opening Br.") at 53 (assigning error to FOFs 
23, l!I, 26); Ed. at 52 (assigning eaor to FOP S7). 
7 8ft 0rr:Iu Dmylng ~ent· .. MoM" to Strike PortfOlU of Reply Brlef(April22, 
2<)[4). 
• S<o/Wpondent KlUap CowUy', Mo",," '" Strike PorlioN of hply Brie!\Ccunty'. 
Mot to Sb::iImj at 16-17. 
, Compare Sta1CDlCD.t at 2 with County's Mot to Strika at 16-17 (citing In re 
GUIl1'tiianVJip oj Lamb, 173 Wn.2d 173, 183. Q, 8, 26S P.3d 816 (2011); US w: 
Commc:'Nt. btc. It Wash. Ut1l.!. cl Tra7f3J1. Comm'lt. 134 Wn.2d 74, 111-12, 949 P.2d 
1337 (l997): Mwltictue v. SInk. Dep't of Soc. d: Heahh Sew., 173 Wn. App. 289, 299, 
294 P.3d 768 (lOll); KwiDtb>wsId Y. Drew.J, [42 W .. App. 463, 499-SOO, [76 P.3d 510 
(20""). 
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cited the trial briefs for procedural facts in respoose to the County's 

procedural waiver argument. There is no reason to revisit the issue. 

3. "Fmdings in one's favor are implicit credlblllty flndInp 
by the trial court." 

Resporue: The FindiDgs of Fact on Appeal Are DisproveD. by 
Documentary Evide.ace RqardleSi of Whether the 
FIndings Imply any Credlblllty Determlnltlolls. 

The County cites four cases related to the argument of amicus CK 

Safe & Quiet, LLC ("CKSQ'') that the trial court made implied credIbility 

findings in favor of the County." CKSQ suggests these implied 

credJ.'bility findings peeveot reversal of soy of the trial court's firulings of 

fact. The Club bas already soswered CKSQ's amicus briefby sbowing 

the enorin CKSQ's attempt to skew the ,taruiard of review with concepts 

of "implied credibility.-lI 

As the Club cxplsined, most of the issues in this IIppeal are 

questions of law subject to de novo review. to whiCh concepts of 

"credJ.bility" do not apply." The Club further explsined that the fuur 

findinS" of fact cluilleoged in this ilppeal are disproveo by documeotary 

If S« Statement at 2-3; Brief OJ.4miCV3 Quioe ex Sqfo 4 Quiet. .uc ("CXSQ Br. ") at 
4. 
II &« AppeIlant'& ~ to Brlq of Amicta CIUiae CK Safe. cl Quiet, uc \ClUb's 
A1JSwer to CKSQ AmiCIl8 Brief") at.3-4. 
11 s.eOub'l Reply It 9-10. 
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evidence that is not subject to any type of credibility detamination.I3 The 

Cases cited by the County do not c.b.ange these conclusions. 

The four challcoged findings of W:t are reviewed fur substantial 

evideoce.14 Subatantial evidence is the amount of evidence "sufficient to 

persuade a ratiooal fitir-minded person the premise is true. "I' In an appea1 

involving 8ubstantial evidence review, each party has an opportunity to 

show why substantial evidence does or does not exist. 16 The substantial 

evidence rule is more deferential to certain types of evidence than others. I? 

For example, documents have no "demeanor", so their meaning is just as 

easUy dctcrmined by the court of appeals os by the trial court. l
' Conccpilt 

Il Sa tt.g .• C1nb's Opening Br. at 4~9 (citing Ex. 477) (d.i.ecus&in& bow County 
resolution approving the Deed supports I!&toppd): Club's Opening Br. at 52-53 (<:itina: 
&S. :nO.332, 336,293, and40S repcding County'l approval ofCluh). 
It SMMyritk YaOq /rrigatlo" DUt.. 149 Wn.2d 873, 879 (2003) (If]indinga of fact are 
reviewm under a substaDtial «JVidcnco staodard"). 
u [d.;.tee alto. Rave71 Y. Dept tJ.fSodal tmdHeaiJh Svcs" 177 Wn.2d 804,809,829.306 
P.3d 920 (2013) (revening findiDa of neglect for lack. of IIlhRtantial evidence); Miles v. 
Mila, 128 Wtt. App. 64, 71, 114 P.3d 671 ('2005) (rcvcning findiDg fur lack of 
IUhstantial evidebce and dccliDing to infer credibility dctcmUnation where 0000 was 
czp=oaI byfiw:tfindor). . 
" SU1tlfjl9ide Valley IrrigaIWn Dist., 149 Wn.2d Ill" 880; U~ auo, Sommer v, Dept of Soc. 
& Re41ih Servs., 104 W .. Aw. !60, l7S, !S P,3d 664 ClOo!) (..........mg and oomandi .. 
where appcl1aot showed evidmce of trial court"s error and respondeut failed to mow 
oonttary md=e~ 
11 DoItm v. XbIg CIlty., 172 Wo.2d 299, 311, 258 P.ld 20 (lOll) (la)ppeIlate courts 
give deference to trial courts on a sliding ecalc b.scd OIl bow much IIIIlIC88ment of 
=libility;"~l 
II kJ..; 8ft aluJ, CarlsoN v. City o/BeUwvfl, 73 Wn.2d 41.48.435 P.2d 957 (1968) 
(applyiDg de !lOW rcvWw wbcro evidence referenced on appeal ccmisted of objective, 
docllftWllJry evidence):.4Jrt.Io3on v. bkmd OUy., 81 Wn.2d 312, 318, SOl P.2d S94 
(1972) (applying do novo review and mversing trial court wbca recon1 on revn 
~ oepW>lic bearing _y awl documanlUy ,vidence); 8mitJo v. SlDgiJ CNy., 
75 WtL2d 115, 718, 453 P.2d 832 (l969) holding modified SlaJe Y. Post. 118 Wn.2d. 596, 
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of credibility and deference do not always apply during substantial 

evidence review, and they certaiDly do not substitute for it. 

The Club's opening brief expressly challenged findings of fact 23, 

25, 26, and 57." Thes. findings should roceive no deference beca1ll!e 

documentary evidence disproves them. The Club showed in its opening 

brief that findings of mct 23, 25, and 26 are disproven by documents 

reganling the negotiations and public process leading up to the 2009 Deed. 

Those documents prove the County communicated to the Club its intent 

for the Deed to clarify the Club', land use status, settle any potmtial 

claims about the Club's facilities and operations, and secure the Club's 

conttol over its facility.'" Similariy, finding of fact 57 is contradicted by 

an August 2006 email to • County official that notified the County of the 

Club's intent to replace "rulvert pipe.i" at its facility.II 

This Court stands in the same position as the tri>l court in looking 

at this documentary evidence. 'The d.ocwnents have no demeanor and are 

826 P 2d 172 (l992) (observing de novo micw is appropriate where dIe '"aourt ofreview 
stmda in the same pOsitiOll as the trial court in loomg at the facts of the casc"). 
lJ See anb's Opening Br. at 52-53. 
2t Id. at 53 (.seigning error k> FOFs 23, 25. and 57), The Club's opening brief cites 
ample documemary evidence that plainly allows the County negotiated and intended the 
Deed Ie reaol"" the Club's land U!e 1ItatUB. Sec Ex. 477 (rcIOlutioD. approvina the Decd); 
Ex. 552 (adopting resoltdion); Ex. 555 (audio recording of May 9, 2009 Dace meeting); 
Eo. 330, 332. 336, 293, 40S (lettr:nJ dnIled by County officials regarding intent of 
Oced). The County has not shown bow these pieces of avideoce oould be reasonably 
inWprett:d u mythine other tbaa cxpn:sliona of mlr:nt in support of the Club's 
intcrp:rctatiCII. of the Deed. Of particular interest ls tho 1'l!lOlution (Ex. 477), whieh state! 
the Club should maintain control over its property. 
11 Su C!nb's Opening Br. atS2 (cltiDg Ex. 416 at 2-3). The County hAl uevrr argued or 
aobmitltd evidence suggesting it did DOt rcceiw the email. 
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not subject to credibility determination.s of any type. They disprove 

findinS' of fact 23, 25, 26, and 57, which should be revened. n The 

County's case law regarding implied credibility determinations has no 

bearing on this analysis. 

4. "Trial court II best situated to weigh evidence and UlesS _es. cmllblHty." 

Reaponle: Such Generalities Are No Substitute (or the De Novo, 
Substantial Evidence, and Abuse of Discretion 
Standards ofRevkw to Be Applied in This Appeal. 

Under sub-heading 4, the Counly cites three cases to support its 

argument that the trial court is "best situated to weigh evidence md assess 

witness c:redJ.bility. "" The County fail. to mention that one of these cases 

was abrogated in 1998." Another case was already cited for the same 

purpose in the County's response brief on the merits.25 In all three cases, 

witness aedIbility was critical to the issues on appeal." 

n SmiJII. 75 Wn.2d at 718. 
13 See Statement at 3 (citing Slats v. McC1'Orey. 70 WOo App. 103, 106, 851 P.2d 1234 
(1993) abrogaJed lIyState \I. Head. 136 Wn.2d 619. 964 P.2d 1187 (1998);111 reSego, 82 
WD.2.d 736, 738, 513 P 2d 831 (1973); State v. Cyrus, 66 Wn. App. 502, 506, 832 P.2d 
142 (1992),,.,,. den.. 120 Wn2d 1031 (1993». 
,.. ~ v. ML:Crorq, 70 WOo App. at 106 abrogated by Slate \I. Head. 136 Wn.2d at 619. 
1:1 See Bri8f of Re3po1fdnu Kit:rap Cowtly at 77 (citing [It re $ego, 82 Wn.2d 136, 738. 
Sl3 P.2d 831. 833 (1973». 
" s.. 10 re s.ao, 82 Wn2d at 738 (bn1diD& ctCIhbilily "'" monIl c"""""'" of oppe!Ianl 
were critical to iasuo of wbcthcr appellant should be permanently deprived of parenting 
righta a&r beioa convicted of murder); Slate v. AkCrorq, 70 Wn. App, at 106 (holding 
credibility was matm:ial1JJ issue of whether trial court erred by acccptin&: police officer's 
recollection of mcst); Slau Y. Cyrvs, 66 Wn. App. at 506 (aa.mo). 
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This case is different because it does not mjlIire thi, Court to 

determine whether one witness or another was telling the truth. Instead, it 

requires the Court to correct the trial court', numerous legs! ""'"" and 

reverse fuur findings of tact msproven by documentary evidence. These 

issnes cannot he resolved by generalities regarding . the weighing of 

evidence and witness demeanor. 

As shown above, the fuur findings of fact at i3sue in this appeal are 

msproven by documentary evidonce to which concepts of credibility aod 

deference do not apply. If those document, could he explained away 

using other evidence, it is incumbent on the Coanty to prove that with 

citations to the record. Otherwise. there is no substantial evidence to 

support the challenged findings, aod they must he reversed. 

Likewise, doference aod credibility bave no bearing on de novo 

review of the trial court's numerous legal eaors. Any conclusion of law 

resulting from misapplication of the law must be reversed. '21 The smne is 

true for the trial court's declaratory judgment and injunction remedies, 

which mast be reversed for abuse of discretion if they are not supported by 

the correct legs! s1nndard, correctly applied.'o The ·Club has shown 

III 

21 Swinyside Ya/ley Irr. Dfst. Y. DU::Irie. 149 Wn.2d at 880 ("'{q)ucstioo.s of law and 
conclnDong oflaw an: reviewed de oovoj. 
• L1c~ v. State, Dept. ofTPYuup., 140 Wn.2d200. 209, 995 P.2d 63 (2000). 
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numerous legal errors in the trial court's conclusions of la.w and 

remedies.11 Therefore, they must be reversed. 

5. "The appellate courts do not weip expert testimony." 

ResP9Dse: Revening the Trial Court's Erroneous Legal 
Conclusion That the CInb 1J a SaCety Nw.aaee noes Not 
Require the Weighing of Expert Testimony. 

The County cites Joh7l3ton-Forbes v. MatsunagaJ1 
\' Jolm3ton") 

and In re Marriage of Sedlock ("SedJocl0" in support of the argument 

that "appellate eourt8 do not weigh ""Pert testimony."" ThiB argument 

relates to trial coart~s legal conclusion that the Club is a safety nuisance. 

The Club agrocs appellate courts should not act like trial courts by 

weighing competiog expert testimony. Instead, the Club is asking the 

Court to reverse the trial court's legal conclusion that the Club is • safety 

ouisance because the trial court correctly found hann from a bullet leaving 

the Club is only possible, not likely or probable. 17 As a. matter of law. a 

31 S«gmDU1ly. Club'aRcply at 60-69. 
l2 In Wn. App. 402, 413. 311 P .3d 1260 (20 13) ~ granted. 179 Wn.2d 1022, 320 
P.3d 718 (2014) (stating in dicta "Washingtou appellate courts gencraUy do not wei.&h 
sperl teItimony'" and affirming trial court"s denial of respondeat'l motion to exclude 
....,.. """""""Y). 
II 69 Wn. App. 484, 491-92, 849 P.2d 1243 (1993) (Ilffinnins: trial court'a a.ueament of 
GODf1icting apert testimony ~garding value of damaaes whero trial court adopted 
meddn fia= within ""3" of _tin, _.y). 
)of StucmeaI: at 3-4. 
,., 8ft CP 4070 (FOF 68) (finding bullets &om Club "will poasibly strike persons or 
damage property in tho future"). This findina and tbc abAence of an upre1I 6ndiDa; of a 
probability or I.ikclihood of harm from tbc am mean the trial court found 00 sneb tiAk. 
See F'uJk Y. Boulevard Excavating. Inc. , 20 Wash. App. 741, 744, 582 P.2d S66 (1978) 
(den"",, lOIPOodenl'. Q"06S appeal because "[i]n _ of. findin& by the trial court 
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"reasooable a.nd probable" risk of1uum is required to prove a poblic safety 

~.11 Revemng the trial court's legal conclusion requires no 

reoonsid«ation of its findings; it only requires application of the correct 

legs! standard to those findings." 

The County never cross-appealed the trial court', findjng of a mere 

possibility of harm from the Club. Nevertbelc:sa, the Ceunty asks this 

Court to find the Club =aleS a likslihood of harm from a.n errant bullet 

bnsed on expert testimony presented at trial The Club discussed this 

lCStimouy in its reply brief to show it was disputed a.nd that it was 

reasonable for the trial court to disagree with that lCStimouy when it 

correctly found the Club creates only a possibility ofharm. 

There is no finding or evidence that a bullet from the Club ever 

harmed anyone in the commUDity or is likely to do so. The finding of a 

mere possibility of harm does not prove a poblic .afety nuisance. The 

Coort should not accept the County's invitation to re-weigh the expert 

evidence and modify the trial court', finding of a mere possibility of harm, 

which is not at issue in this appeal. The trial coart's conclusion that the 

III 

upon these matJ:riai facts. wt: IDlllIt imply a finding against the party havin& the burden of 

~aub'l Opc:ningBr. at 23- 2S (citiogJRu Y. Ctu/urH!n CnneteryAun., 158 Wash.. 
421,424,290 P. 1008 (J930)} 
" Id.; n:e QUo, Club's Reply at 2<4-31 (diJcusaing trial court'slep]. ctrOrs and aoa1~ 
ezpcrt tr=stimony cited. by the County). 

Page 10- APPELLANT'S RESPONSE TO 
RESPONDENT'S STATEMENT OF 
ADDrnONAL AUTHORITIES 

ClIiNOWXTU U W GROllP. PC 
510 IW nnIlA .... -. J\l\h F"-" 

PwtIIOOd, OR mM 
T~ (5tl) 111.1"' 

'-'_hi (5D)llt-lW 
11:....0.. IKIAIIC@I"""tII.-ch_ 



Club is a public safety nuisance should be reversed because an activity 

that a:eates a mere possibility ofharm is not. public safety nuisance. 

6. "The superior COUI1:'1 injunctive pow-en derive from the state 
""llStltUtioo and may not belegblAtlvely abridged." 

)!espouse: Le&islation Authorizing Sound from the Oub Without 
LImit Between 8 am and 10 pm Abolbhes or Prevents a 
Ca_ of Action; It Does Not Abridge lb. Court'. 
Injunctive Powers. 

In sub-heading 6, the County argues, "the oupcrior court's 

injunctive powers derive from the state constitution and may not be 

legislatively diminished. .... ' The County then cites dicta from several pre-

1960 cases in support of this argument." The argument misses the mark 

because the Club has never advocated fur state legi.slatioo to diminish the 

trial oourt's injunctive powers, The cases cited by the County are, 

therefore, distinguishable. 

The Club's argument is that state legislation defines what 

constitutes a public nuisance.404 Because sounds from shooting ranges are 

exempt uoder _e sud local regulations, sounds from the Club ore 

Q Statement at i. 
G ]d. (citing Blanchtud v. Gold~n Age Bf'fIWing ~,. 188 Wash. 396. 415,63 P.ld 397 
(1936); United SteelWOl"ku3 of Am. \I. United Stata, 361 U.s. 19, 60, 80 S.Cl 177,4-
L.Ed2d 169 (19S9);M<lMc v. Kennea, .7Wn.2d29, 38,286 P.2d 713,718 (1955). 
44 S« Clnh's Opmring Bt, at 16-18 (citing RCW 7."'8.120; RCW 7.48.160; KCC 
17.110.51S; LiIu!u v. Booth UrtdmaJcing Co., 1.20 Wuh. 177. 206 P. 976 (1922) 
(defining ""ttuisance .. to mean '"the unJawfu.L doing of an act}j Judd, "'9 Wn.2d at 622); 
.JH Dbo, Club', Reply at 11-18 (citing sam.c). 
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lI!lIhocized by .tatute." This provides grounds to reverse the trial court'. 

legal conclusion that sound ti:om the Club is a public nuisance. Because 

sound from the Club is not a public nuisance, it provides no grounds to 

tem>inate the Club's nonconforming use right or enjoin any activity at the 

Club. This argument does not rely on any legislation that abridges the 

injunctive power of. trial court. State laws defming public nuisaoce do 

Dot prevent 8. court from issuing an appropriately tailored injunction if a 

public nuisance is proven. 

One of the County's additional cases fumly establishes that the 

legislature can abolish a eaose of action, as the State and locallegialatures 

have done here, without: abridging the court's injunctive power. As 

explained in Blanchard v. Golden Age B~.g Co., 

"there is a vital distinction between legislative abolition of 
causes of action and a legislative interference with the 
judicial processes ""'peetiog an exlstl.g cause of action. ... 
The judicial pow ... is oot affected merely because litirtion 
decreases or a certain type oflitigation is abolished. ... 

.., State and local regulariom exempt shooting rangca from 30UDd limitations between. 7 
am IlDd 10 pm.. See WAC 173-60-040. WAC 17J-60.-050: KCC 10.28.040; KCC 
l0.28.0S0(2). An activity that is dooc or maintained uodcr the express authority of a 
IItI.ttl.te caooot be dccmrd a.1Ilisance. RCW 7.43.16O;.Jt!~ alJo, Judd v. BemarrJ~ 49 
Wn.2d 619, 622, 304 P.2d 1046 (1956) (decl.initlg to 6Dd ruisance bcC8WIC doing 80 

.....wd"","", lqiolative md 1awfuIlydelqaled odmini>ttad"" powon of tho ,-"). 
41 188 Wn. at 419 (cmphasia in oriaioal). 

Page 12- Al'PELLANT'S RESPONSE TO 
RESPONDENT'S STATEMENT OF 
ADDITIONAL AUTHORITIES 

CBKNOwrtllUoW GROUP. PC 
n'sw"ru. A ..... flMI "'­

Pao«.aol. OIl !73H 
T ..... ar,(5tl)~l-795I 

"1ta,lIal&l: (503) nt-ula 
La.U : k"'~u... .... 



Accordingly, the legislature can abolish. p1lhlic nuisance action with 

respect to certain types of activities without infringing on the injunctive 

power of the court. The Couuty overlooks this vital distinction. 

Washington defines a public nuisance to include only ''unlawful" 

activity" State and locallegisIatures expres.lyauthorize shooting ranges 

to create sound without limit between the hour.! of 8 am and 10 pm." 

Thcrefure, sound from the Club cannot be a public nuisance during th08C 

hours, and the trial court erred in concluding otherwise. Sound from the 

Club between 8 am and 10 pm provides no ground. to enjoin lOy of its 

activities. 

7. "RCW 64.06.013, 64.06.010(4)[.1" 

It«poa,e: W .. hington', Real Estate Dl:oclooure Fol'lD Slatnt .. Do 
Not EXCU5e the COU.Dty's Failure to Disclo.e Known 
Material F_. 

The County'. seventh sub-sectian suggests two statntes exempting 

oommercial sellers from providing real estate disclosure furms under 

certain circur:natances excuse the County's failure to disclose to the Club 

the adverse allegations of its chief enforcement officer prior to execution 

of the 2009 Deed.'" The common law duty to disclose known material 

facts in a real estate transaction, however. is independent of any statutory 

• R.CW 1.48.120 . 
• WAC 173_. WAC 173-6<>.050; KCC 10.28.!l4O; KCC to.28.0S0(2). 
SI Statement atS (citing RCW 64.06.0U . RCW M.06.010(<4». 
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duty to provide a disclosure frmn." The County'. concealment of its 

chief enforcement officer's allegations strongly supports the Club', 

allinnative defense of estoppel. Argument> about whether the County 

was required to provide a disclosure focn are beside the point. 

The County should be estopped from repudiating its worn. and 

actions that induced the Club to enter into the 2009 Deed. These actions 

include the County's enactment of the Resolution approving the Deed, 

which provides: ''the County finds tlurt it is in the public interest ... to 

provide tlurt [the Club] continue to operate with full control over the 

property."" They also include the faUowing statements made by Kitsap 

County Commissioner Josh Brown, who signed the Deed: 

• [F]or over 80 yesrs, the [Club] has provided a much needed 
amenity in Central Kitsap . .. [the Club] and ils improvement> 
(are] not at odds with the County's long-term interest in the 
property, and would not jeopardize future planning efforts."!-4 

• "[The County] isn't trying to shut down [the Club]. It is • great 
public amenit[y].'~' 

Sl See EmtrNOOd Y. Hor.J6 HarbOl' FOll1ld., Inc., 170 Wn.2d 380, 391, 241 P.3d 1256 
(2010) (li]odepcDdcnt of the obligations in a least:! or a resid.erltial real. estate wcs 
contract. the vendot or lessor bas an afiInnati:w duty to diaclosc material facts, of wb:K:h 
the , .. adler bas knowledge, and which arc "not n:adily obaecvablfl IIpOll reasonable 
inspection by tho purcha8er")j JackJJw9:i v . .BOfclelt, 174 Wn.2d 720, 739, 278 P.Jd 
1100 (2012) (<Ii ........ tb. "indopeodcat duty" dcetrino ODd aIlowino appellant to 
maintain fraud claim regardleu of whether c:omract waa foaned), 
$) The R.ceolntion provides. "the Conoly finds IhAt it is in tho public interest ... 00 
provide that [tM Club] contDme to operate with full eordrol over the property." Ex. 477. 
See Club', Opening Be. at 11 (discassing R.eaolution). 
,.. Ex.. 293 (CnmmjMiom:r Brown's.March 18. 2009 lcttec included as put. of the "public 
=onI"). 
" Ex. 330 (Commissioner Brown's March 9. 2009 email to Qub o:u:mber). 

Psge14- APPELLANT'S RESPONSE TO 
R1:SPONDENT'S STATEMENT OF 
ADDITIONAL AurHORITIES 

CHKNOWrtll tAwG'R.OOl', PC 
511 SW PIftllA. ....... ,... n.. 

....... ad,OR rnt4 
TelepM-. (!Q3l m ·1t!I 

lI'..aMoIIe! (SOll DI.Z1U 
LMIl: bot 4iiI_IIt...a.w..-



• "[The County] should honor the tenns of the 1 .... cum:ntly in 
place , , , outside the change in title, [the Club 1 will notice no 
substantive difference. nSCi 

• "The transfer of land to [the Club 1 is just for the footprint they 
have leased over with DNR fur the past 83 years,"" 

• "The [Club]" lease is encillary to the exchange and has no bearing 
on the Club's status. The details of the exchange constitute a 
chenge in landlord only , , , [The Club 1 brings a now dimension to 
the [County] while providing the community with the much 
Deeded shooting sports opportuniti .. as they have fur 80 years,"" 

In addition to these statemcnls, the language of the Deed itself and 

communicatioos from the Club', attorney to the County show that the 

County led the Club to believe the Deed was intended to .ecure the Club ', 

ongoing existence, control over its property, and right to improve and 

maintajn the property consistent with standards for modem shooting 

ranges."9 

Around the same time, prior to the execution of the Deed, the 

County'. chief enforcement officer, Steve Mount, informed the County'. 

employee cl=ged with negotiating the Deed, Matt lCJ:ough. thet there 

• Ex. 336. (Commi!l!liotle[ Brown's March 17,2009 email to Ctnb member), 
n Ex. 405 (Commiuioncr Brown's May 15. 2009 emai1 to constituent). 
,. BL 332 (Commise:iotler Brown', March 16, 2009 c:mml to Club member). 
Jf AJ1 email sent by the Oub', voIuntr.cr JttmIu::y to County officials confu:mcd that the 
County intended &0 "'partner" with the Club and. approve its land usc st4IUa. Ex. 550. The 
Deed includes DO provision suggesting that the parties believed the Club to be a nuisance 
or ia violation ofthc 1arxi usc code. Rather, tm Deed. acknowledges the Cub's ri&ht to 
lawfully improw its exirtina; UIIe.. Paragraph li1r'= of the Deed contains an improve:ment 
claaac granting !be Club the right 10 '\wradC or improvc" its facilities within ita 
hiItorical eight acres so lang as they are "col'lllistent. with manaa;ement practices fix a 
modem .oooting mnge." CP <089 ('I 3). The Club' , attorney <halIed !Iris cia ... to 
enmrc the Club could lawfully improve illl filcility. VI 2881 :25- 2882:2; Ex. 400 at 1-2-
The County agreed to include her requested language in the Deed 
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were "unresolved" "'zoDing enforcement issues" regarding clearing of the 

property and expansion of Club activities, and that he was concerned 

about the Club's hours of operation, noise, and safety."' Mount also held a 

meeting with the County Commissioners reganling the Club's code 

complisnce status." The Club was never infonned of any of these filets.'" 

In sum, the Club relied on the County' . numerous approvals, 

statements of intent, and other inducementa when it negotiated and 

executed the 2009 Deed. Those inducements were contrary to the position 

of the County's chief enforcement officer teglIrding his noresolved code 

enforcement issues with the Club. He communicated that position to the 

Coonty's Deed negotiating agent aod Commissioners, but the Connty kept 

them secret from the Club until after !.he Deed was executed. Ullder these 

ci:rcum.stances, it would crca!e manifest injustice to allow the County to 

repudiate ita inducemeots and proceed with its case against the Club. The 

trial oour! erred in failing to grant the Club's affirmative dofense of 

estoppel, regardless of whether the County was required to give the Club a 

statntory disclosure form. 

III 

III 

lID vr 2827:3-9, 2828: 19-23, 2829:19-2831:3. 
" vr 41.5: 17-25; 514:9--516:.3. 
Q vr 2887:1-7,1891:18-25; vr 2090:~lS, 2095:6-10,2097:2-1. 
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8. "To est.bUsh the 'act' element of equitable estoppel with ... 
actor'. lilence., the propOllst most prove fraudulent effect, 
intmt to mislead and IIdwlI mlslead!n&." 

Respomle: The Club's Estoppel Defense Arises from. tile Outward 
Ad. aad Word! of the County Re&arding the Intent of 
the Deed IUld Its Approval of the Club, Whieh Misled 
the Club Even Whl\e the County Kne .. and Kept Secret 
the AllegatiOllI or Its Chief Enforcemeu.t Officer. 

The County's eighth ,ub-section argues the Club', estoppel 

defense falls within the narrow subset of "mere silence" estoppel cases.58 

These "",os require the additional elements of fraud, intent to mislead, and 

aotoal misleading." In these distiuguisbable cases, the illllY misleading 

eonduc. was the party's failure to diselosc matc:rial infurmstion. 10 

A3 shown abo~ this i::I not a mere silence case because the words 

and setions of the County, including the Commission"" and negotiating 

agent Matt Keough, induced the Club to execute the 2009 Deed. 

Moreover, if this were a mere silence case in which the Club were 

required to prove the elements of fraud, intent to mislead, and actual 

mi,leading by the County, those elements would be well proven. To ,ell Ii 

property without disclosing one', Imowledge thai tho chief code 

" SmtemcD.t at 5 (citina; N"tck~Il v. Sollthvtew Homf!OW1lC'3 d..u1L. 167 Wn. App. 42, 58, 
21t P.3d'173 [lO12) ........ denied, 17' W0.2d t018, 282 P.ld 96 (20U); Coda v. 
Watcltester Fire IM. Co., 14 Wn.2d 600. 606-07, 128 P.2d 968 (1942) (quoting Blanck 
". PIo __ Mlnlng Co., 93 Wash. 26. 34, 159 P. Ion (19\6» . 
·1d. 
11 NlchJl, 167 Wn. App_ at 58; Codd 14 Wn.2d at 1018. 
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enfor=nent o.fficer believes it has =lved code violations can only be 

oonsidered fraudulent 

9. "IOtsap County Code def1n1tioIlJ and processes for permit 
... vlewl·l" 

Re!poase: There Is No Guarantee the County Will Isaae a CUP for 
the Club to Re-Open If Its NOllconfonnin& Use Right Is 
Terminated. 

The County cites several provisions of the IGtsap C01mty Code 

that relate to the County" conditional use permit (CUP) application and 

review procesS.75 These code provisions relate to the trial ~urt's decision 

to termioate the Club', nooconfoiming use right, enjoin all shooting 

activities at its property, and allow it to reopen only if it first obtains a 

CUP from the County. 

The Club has argued tennination of its nonconforming me right 

WD8 in ctrOr and the possibility that the Club oouId reopen with a CUP 

does not alleviate that =, chiefly because there is no guarantee the 

County will ever issue a CUP?6 The Coonty's Chief Building Official 

oonfinned this at trial when h. testified, "the County cannot guarantee that 

the Club would receive a [CUP] ifit applies foc one."77 

75 Statement at 6_ 
']II KCC 17.421.03O(C) (allowing denial of CUP)_ Sa abo, Club·1 Opening Bt:. at 67 
(citing VT 283:1-17 (testimony of County Building Official Jeff Rowe); KCC 
17.42l.030.8 (8lllhorizmo broad '""8" ofCUI' ecnditioos)). 
'" Vf283:14-17. 
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Under Kitsap County Code, the ultimate decision to grant or deny 

a conditional use permit lies with a hearings examiner appoint.d by the 

County'S who considers the County's recommendations when making a 

decision. 19 The hearing:! examiner has discretion to aPPly a variety of 

broad "decision criteria" and deny the application or impose virtually any 

condition on its approval.80 

Requiring a CUP would make sense if the Club were attempting to 

open a new shooting range at • location that had no history of such use. 

The Club, however, has been openting a shooting nmge at its property 

since 1926. The trial court's decision effectively wipes out the Club's 

loog history of community service and decades of work invested into its 

III 

III 

III 

III 

11 KCC 2.1O.MO (describing hearings truUItiner appointment process); KCC 17.421.010, 
17.411.020 (pmvidiog that bcariap officcrovencea CUP app1Jcation) . 
" KCC 17.421.030(C). 
» KCC 17.421.030. The beariDgs c:umincr "may impose II1Y rcquircmeDt that wiD _lhe public health, safely. on<! ...u:u..' KCC 17.421.030(B)(8). He or abe may 
,,[r]equUc [additional] """,tum! r.amr.. '" ",,"pment' KCC 17.421.03O(B)(2). Th:re 
is virtually no limit QJl the heariD&'s officer's discretion because be 01' !!he may 
li)uacuc requirement! in the standards, critt:da. or policies e!Phliabed by thia titic. .. 
KCC 17.42l.Q:lO(B)(I). 
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fucility. The decision should be reversed end the Club', nonconformIng 

use right reaffirmed and reinstated. 

DATED: May 9, 2014. 
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