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Civ. Action No. 15-2234 (RJL) 
 

 
DEFENDANTS’ REPLY IN SUPPORT OF A STAY PENDING APPEAL 

 
INTRODUCTION 

 
Plaintiffs oppose a stay pending appeal, but their arguments are mistaken in 

several critical respects. First, plaintiffs ignore the distinction between the standard 

necessary for a stay and that necessary for ultimate relief, which causes them 

incorrectly to reject several key factors—such as the existence of serious, unsettled 

constitutional questions—that weigh heavily in favor of a stay here. Second, 

plaintiffs fail to rebut the District’s showing of irreparable harm, which remains 

highly relevant to the relief sought, despite plaintiffs’ attempt to suggest otherwise. 

Third, plaintiffs virtually ignore the risks to the public inherent in the injunctive 

relief ordered as well as the administrative challenges involved in overhauling the 

District’s concealed carry regime, both of which tip the balance of the equities in 

favor of a stay. Finally, plaintiffs disregard the need to preserve the integrity of the 

district court as an institution, in light of a conflicting order issued by a coordinate 
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judge in another case, which is already the subject of an expedited appeal in the 

D.C. Circuit.  

No controlling court decision has established any right to carry weapons 

outside the home. This Court has determined that the Second Amendment 

encompasses that right, at its core. The District seeks a stay while the D.C. Circuit 

reviews that ruling, which involves a serious and difficult constitutional question. 

For these reasons, discussed in detail below, as well as those set out in the District’s 

Motion, the Court should stay its preliminary injunction pending appeal, or at 

minimum grant an administrative stay while the D.C. Circuit considers whether to 

issue a stay. 

ARGUMENT 

I. The District Is Likely To Succeed On Appeal. 

Plaintiffs confuse the distinction between the standard for granting a stay 

pending appeal and the standard governing permanent injunctive relief, asserting 

that they are essentially the same and citing trial court decisions from other 

jurisdictions. See Opp. at 2. Plaintiffs are incorrect. See, e.g., Nken v. Holder, 556 

U.S. 418, 426 (2009) (disagreeing with proposition that “a stay is simply a form of 

injunction”). Indeed, the role of a stay “is to hold the matter under review in 

abeyance because the appellate court lacks sufficient time to decide the merits.” Id. 

at 432. And the standards set out by the District are correct, i.e., in deciding 

whether to grant a stay pending appeal, the Court should consider whether (1) the 

District is likely to succeed on the merits; (2) irreparable harm to the District will 
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result if the stay is not granted; (3) others will be harmed without a stay; and (4) 

the public interest favors granting the stay. United States ex rel. Barko v. 

Halliburton Co., 4 F. Supp. 3d 162, 168–69 (D.D.C. 2014) (citing Cuomo v. U.S. 

Nuclear Regulatory Comm’n, 772 F.2d 972, 974 (D.C. Cir. 1985)). 

Even if the District had not made a strong showing on all four factors, 

plaintiffs never dispute that this lawsuit will decide serious constitutional issues of 

first impression, a factor which weighs heavily in favor of a stay. See Klayman v. 

Obama, 957 F.Supp.2d 1, 43 (D.D.C. 2013) (sua sponte staying order pending 

appeal, in light of “the novelty of the constitutional issues”); Baker v. Socialist 

People’s Libyan Arab Jamahirya, 810 F.Supp.2d 90, 97 (D.D.C. 2012) (Likelihood of 

success on the merits factor “does not require a showing of success with absolute 

certainty. ‘It will ordinarily be enough that the plaintiff has raised serious legal 

questions going to the merits, so serious, substantial, and difficult as to make them 

a fair ground of litigation and thus for more deliberative investigation.’”) (quoting 

Population Inst. v. McPherson, 797 F.2d 1062, 1078 (D.C. Cir. 1986)). 

Plaintiffs erroneously argue that the “serious legal question” test need be 

considered only “where the balance of harms strongly favors a stay[.]” Opp. at 6–7 

(citations omitted). This, too, is incorrect: All that is required to invoke this test is 

that some showing be made on the other elements. See, e.g., Akiachak Native Cmty. 

v. Jewell, 995 F. Supp. 2d 7, 13 (D.D.C. 2014) (citing Wash. Metro. Area Transit 

Comm. v. Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977) (a “serious legal 

question” is enough for a stay “if the other elements [of the four-part test] are 
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present”). Clearly, here, elements necessary for the granting of a stay “are present,” 

as the District’s Motion, and this Reply, make clear. 

Plaintiffs expend considerable energy urging the Court to reject the District’s 

arguments regarding the application of the serious legal question test because the 

Court has “already” considered and resolved the legal questions against the District. 

Opp. at 4. This approach misapplies precedent. The court in Akiachak, for example, 

granted a motion for a stay pending appeal, despite the fact that the court 

“remain[ed] unconvinced of” the movant’s position, and despite the fact that the 

motion marked the third “regurgitation of rejected arguments[.]” Akiachak, 995 F. 

Supp. 2d at 13. The court found that the case presented “difficult and substantial 

legal questions[,]” and that “it is entirely possible that the D.C. Circuit will disagree 

with this Court’s position[.]” Id. 

That same analysis should apply here. Plaintiffs cannot reasonably dispute 

that their challenge to the District’s “good reason” requirement presents difficult 

and substantial legal questions. Indeed, the D.C. Circuit has implicitly so found, by 

granting an immediate administrative stay of a nearly identical injunction in 

Wrenn I. While plaintiffs contest whether the equities in that case are on all fours 

with this one, there can be no doubt that the constitutional question is identical. 

Plaintiffs also continue to use the wrong comparator, arguing that because 

the court in Palmer v. District of Columbia, 59 F. Supp. 3d 173 (D.D.C. 2014), used 

a categorical approach on an “earlier incarnation of the District’s carry law[,]” Opp. 

at 5, this Court should ignore the decision of Judge Kollar-Kotelly in Wrenn II. But 
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as the District has explained, the law struck in Palmer was not an “earlier 

incarnation” of the law challenged here. Palmer invalidated the District’s complete 

prohibition on the public carrying of handguns; it did not address the licensing 

scheme at issue here, which authorizes public carrying by suitable individuals with 

“good reason” to do so. And because Judge Kollar-Kotelly reached the opposite 

conclusion as this Court—in the only other valid decision to address that regulatory 

scheme—prudence dictates a stay of the injunction pending appeal. This is all the 

more so when, as explained, the D.C. Circuit previously entered a stay on the same 

constitutional question in Wrenn I. Plaintiffs would have the Court disregard the 

stay granted by the D.C. Circuit here on the very same provision of law because the 

issuance of a stay is committed to the Court’s discretion. To be sure, that stay is not 

binding here, but it should nevertheless guide this Court’s exercise of discretion. See 

Nken, 556 U.S. at 434 (“The fact that the issuance of a stay is left to the court’s 

discretion ‘does not mean that no legal standard governs that discretion . . . . ‘[A] 

motion to [a court’s] discretion is a motion, not to its inclination, but to its 

judgment; and its judgment is to be guided by sound legal principles.’”) (quoting 

Martin v. Franklin Capital Corp., 546 U.S. 132, 139 (2005) (quoting United States v. 

Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Marshall, C.J.)). This Court 

should not ignore the actions of the D.C. Circuit. 

II. The District Has Demonstrated That It Will Suffer Irreparable Harm 
Without A Stay. 
 
A stay will preserve the public safety objectives that prompted the Council to 

enact the “good reason” standard in the first instance. Plaintiffs ignore those public-
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safety objectives entirely, simply asserting that they have already “thoroughly 

rebutted” the empirical bases for the Council’s enactment of the “good reason” 

standard, and arguing—without support—that the asserted harm to plaintiffs due 

to the alleged infringement of their constitutional rights inevitably outweighs the 

District’s asserted harms. Opp. at 9. Not so. See Chaplaincy of Full Gospel 

Churches v. England, 454 F.3d 290, 301 (D.C. Cir. 2006) ((holding that “in this 

[C]ourt, as in several others, there is no per se rule that a violation of [a 

constitutional right] automatically constitutes irreparable harm.”) (emphasis in 

original)). Even assuming, for purposes of this stay motion, that this Court properly 

found that the District’s showing of harm was insufficient to pass muster under 

strict scrutiny, those harms remain highly relevant to whether a stay is warranted. 

Plaintiffs offered little to refute the District’s evidence that barring enforcement of 

the “good reason” standard will likely increase violent crime, relying mainly on a 

decades-old study that has been thoroughly discredited. Doc. 6-1 at 36-37.  

The harms that the District has articulated–the negative impact on District 

residents and visitors and the elimination of the central component of an important 

public-safety law–are sufficient to grant a stay here. And that is so even if this 

Court stands by its injunction. Just recently, Judge Kessler stayed an injunction 

she had entered, recognizing “the difficulties that would flow from [the] extensive 

and unintended effects of the Court’s Order” and that “the actual relief imposed by 

the Court was not tailored to remedy” the harm to plaintiffs. See Salazar v. District 
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of Columbia, 2016 WL 2899200 (D.D.C. May 17, 2016). Those same factors weigh in 

favor of a stay in this case. 

III. The Balance of the Equities Favors a Stay. 
 

The plaintiffs argue that the demonstrated risks to the public in converting 

the city to a right-to-carry jurisdiction are outweighed by “the District’s attempt to 

deliberately suppress the exercise of a constitutional right[.]” Opp. at 8 (emphasis 

omitted). That is rhetoric without evidentiary or logical support. As a practical 

matter, the public interest is heightened where, as here, the alleged constitutional 

violation “pertains to the public carrying of operable handguns, which poses a 

potential risk to others—carriers and non-carriers alike—far greater than the risk 

of possessing a handgun within the home.” Wrenn II, 2016 WL 912174, *13 (citing 

Woollard v. Gallagher, 712 F.3d 865, 882 (4th Cir. 2013); Kachalsky v. Cty. of 

Westchester, 701 F.3d 81, 99 (2d Cir. 2012)). The plaintiffs assume the merits, but it 

will be up to the D.C. Circuit to determine whether plaintiffs have demonstrated 

the “good reason” standard, enacted by the District’s duly elected representatives, is 

likely to survive constitutional scrutiny. In the meantime, given the risks involved 

in barring the enforcement of the law, a stay would best represent the public 

interest.  

 Plaintiffs also quibble that only part of the injunction entered by the Court 

should be considered “mandatory,” downplaying its effect. Opp. at 7. Plaintiffs, 

again, are wrong. The status quo is “the last uncontested status which preceded the 

pending controversy” i.e., “prior to the start of [the] litigation[.]” Consarc Corp. v. 
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U.S. Treasury Dep’t, Off. of Foreign Assets Control, 71 F.3d 909, 912–13 (D.C. Cir. 

1995) (citations omitted). The status quo ante here was after the District had 

enacted the existing regime, before plaintiffs filed suit. The Court’s injunction 

therefore clearly altered the status quo by directing the District to take action. The 

Court should grant a stay here to preserve the status quo while the District appeals. 

Cf., e.g., Abdullah v. Bush, 945 F.Supp.2d 64, 67 (D.D.C. 2013) (“A preliminary 

injunction that would change the status quo is an even more extraordinary 

remedy.”) (citing Sierra Club v. Johnson, 374 F.Supp.2d 30, 33 (D.D.C. 2005) 

(mandatory injunction changing status quo “is an extraordinary remedy, especially 

when directed at the United States Government”)).  

At the very least, this Court should stay the provision in its Order requiring 

the District to modify and reissue its concealed-carry application materials. MPD 

has already begun modifying its paperwork as the Order requires. But it believes its 

update to the concealed-carry licensing website, launched last week, is sufficient to 

protect the interests of all involved, without any change to the application 

documents themselves. The website includes a link to the Court’s injunction, as well 

as the following notice: 

In light of the preliminary injunction issued by Judge Richard Leon of 
the U.S. District Court for the District of Columbia in Grace v. District 
of Columbia, Civil Action No. 15-2234, the Metropolitan Police 
Department will not require applicants to comport with the “Good 
Reason” requirement under D.C. Official Code § 7-2509.11(1)(A) & (B), 
while the injunction is effective (see “Grace Preliminary Injunction” 
document, attached below). 
 
Applicants must still meet all other requirements when applying for a 
license to carry a concealed firearm. Applicants who were previously 
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denied pursuant to the “Good Reason” requirement may submit a new 
application. The application fee for re-applicants meeting this criteria 
will be waived. New applicants should use the existing forms until 
such time as the Department is able to revise forms in accordance with 
the court’s order. Questions should be directed to the Firearms 
Registration Section at (202) 727-4275. 
 

See http://mpdc.dc.gov/page/applying-concealed-carry-pistol-license (last visited 

May 24, 2016). 

CONCLUSION 

For the foregoing reasons and those set forth in the District’s Motion for a 

Stay, the Court should grant the District’s Motion and enter a stay or, at minimum, 

an administrative stay while this Court and, if necessary, the D.C. Circuit considers 

whether to enter a stay. 

 

DATE: May 24, 2016. Respectfully submitted,  

KARL A. RACINE 
Attorney General for the District of Columbia 
 
ELIZABETH SARAH GERE 
Deputy Attorney General 
Public Interest Division 
 
/s/ Toni Michelle Jackson 
TONI MICHELLE JACKSON (#453765) 
Chief, Equity Section 
 
/s/ Andrew J. Saindon 
ANDREW J. SAINDON (#456987) 
Senior Assistant Attorney General 
441 Fourth Street, N.W., Sixth Floor South 
Washington, D.C. 20001 
Telephone: (202) 724-6643 
Facsimile: (202) 730-1470 
Email: andy.saindon@dc.gov 
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/s/ Matthew R. Blecher 
MATTHEW R. BLECHER (#1012957) 
Assistant Attorney General 
441 Fourth Street, N.W., Suite 600S 
Washington, D.C. 20001 
Phone: (202) 442-9774 
Fax: (202) 730-0586 
Email: matthew.blecher@dc.gov 

 
 Counsel for the Defendants 
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