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INTRODUCTION

When the People enshrined the right to “carry weapons in case of confrontation” for the
“core lawful purpose of self-defense” in the Constitution, District of Columbia v. Heller, 554
U.S. 570, 592, 630 (2008), they did not mean to leave the freedom to exercise that right at the
mercy of the government officials whose hands they sought to bind. No, “[t]he very enumeration
of the right takes out of the hands of government . . . the power to decide on a case-by-case basis
whether the right is really worth insisting upon.” Id. at 634. But the District of Columbia has
claimed precisely this power: to decide, on a case-by-case basis, whether an applicant for a
license to “carry weapons in case of confrontation,” id. at 592, has, in the estimation of its
officials, shown “good reason” that a license should issue, D.C. CoDE § 22-4506(a). And worse
still, the District has determined that a general desire to carry a weapon for the purpose of self-
defense is not a sufficiently good reason. It has thus struck a balance directly contrary to the
Constitution’s demand that the right to self-defense—*the central component” of the Second
Amendment, Heller, 554 U.S. at 599—must be “elevate[d] above all other interests,” id. at 635.

The District of Columbia generally prohibits the carrying of firearms outside the home,
D.C. CoDE § 22-4504(a), (a)(1), except by those individuals who obtain a permit “to carry a
pistol concealed upon [their] person,” id. § 22-4506(a). And such a permit is available only to
those who can show a “good” or “proper reason for carrying a pistol,” id., a requirement the
District has elsewhere defined as demanding “at a minimum . . . a showing of a special need for
self-protection distinguishable from the general community” or a “type[ ] of employment that
require[s] the handling of cash or other valuable objects,” id. § 7-2509.11(1). The effect is to
make it wholly illegal for typical, law-abiding citizens to “carry weapons in case of

confrontation.” Heller, 554 U.S. at 592. Thus when Plaintiff Matthew Grace applied to receive a
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concealed-carry permit, it is undisputed that his application was denied for the sole reason that he
had failed to show a “good” or “proper reason for a concealed carry license,” in the District’s
estimation. Compl. for Declaratory J. & Injunctive Relief at {1 21-22 (Dec. 22, 2015), Doc. 1
(“Complaint™); Answer at 1 21—22 (Jan. 12, 2016), Doc. 16 (“Answer”). Plaintiffs now seek
either a final judgment that the District’s ban is unconstitutional or a preliminary injunction
ordering them to cease enforcing it for the time being.

The District suggests that Plaintiffs are unlikely to succeed on the merits because the
right to carry arms is not fully protected by the Second Amendment, and even if it is, their ban is
nothing more than a “reasonable regulation” of the right. Neither defense is persuasive. Both the
history and purpose of the Second Amendment make clear what is obvious from its text alone:
“the right to . . . bear Arms” outside the home lies at the very heart of that provision’s
guarantees. (Emphasis added.) Because the District’s ban flatly prohibits ordinary citizens from
exercising that right, it must be struck down categorically, wholly apart from the traditional
“tiers” of constitutional scrutiny. Finally, even if the District’s ban were subject to judicial
scrutiny rather than per se invalidation, the ban still must fall. For there is simply no
demonstrated link between laws like the District’s and any decrease in violent crime. Plaintiffs
have thus demonstrated a likelihood of success in their challenge to the District’s ban. Because
the other factors of the preliminary injunction analysis are also satisfied, this Court should enter
preliminary relief now. Indeed, because no further factual development would be material to the
issues in dispute, final judgment and permanent injunctive relief are also warranted.

ARGUMENT

l. Plaintiffs Are Likely To Succeed on the Merits.

The “first and most important factor” in determining whether preliminary injunctive

relief should issue is whether the plaintiffs “have established a likelihood of success on the
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merits.” Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014). Here, Plaintiffs have shown
that their challenge is likely to succeed.’

A. The Right To Bear Arms Outside the Home Is at the Core of the Second
Amendment.

1. The thrust of the District’s argument is that there is a longstanding tradition of banning
carrying arms entirely, which means, the District says, that it can enact a “less burdensome” law
that limits arms carrying to those it deems to have a “good reason” to do so. Defs.” Opp’n to Pls.’
Appl. for a Prelim. and/or Permanent Inj. at 14-15 (Jan. 15, 2016), Doc. 20 (“P1 Opp.”). The
District, of course, already lost on the issue of the scope of the Second Amendment in Palmer v.
District of Columbia, 59 F. Supp. 3d 173, 182 (D.D.C. 2014), and this Court should not credit
any arguments that depend on an understanding of the Second Amendment that it already
rejected in Palmer.

At any rate, the plain text of the Second Amendment conclusively defeats the notion that
Second Amendment rights are limited to the home. The Second Amendment by its terms secures
the right to “bear Arms,” not just “to keep” them. U.S. ConsT. amend. I1. That guarantee can
only reasonably be read as extending outside the home. After all, one bears a firearm in a way

that is distinct from keeping it at home only when one is carrying it in public. “To speak of

! Defendants indicate that they may move to dismiss Pink Pistols for lack of standing. See
Defs.” Opp’n to Pls.” Appl. for a Prelim. and/or Permanent Inj. at 38 n.13 (Jan. 15, 2016), Doc. 20.
Plaintiffs will respond fully whenever such a motion is filed. In short, since Mr. Grace has standing
(an assertion the District does not contest), this Court need not concern itself with Pink Pistols’
standing. See, e.g., Americans for Safe Access v. DEA, 706 F.3d 438, 442-43 (D.C. Cir. 2013).
And Pink Pistols easily meets the requirements for organizational standing, because “[a]n
organization has standing to seek injunctive relief if at least one of its members would have
standing and if the issue is germane to the organization’s purpose.” International Bhd. of
Teamsters v. United States Dept. of Transp., 724 F.3d 206, 212 (D.C. Cir. 2013). See Complaint
27 (alleging injury to “[a]t least one member of Pink Pistols™); id. at § 3 (Pink Pistols’ purpose is
to “advocate[ ] the use of lawfully owned, lawfully concealed carry firearms for the self-defense
of the sexual minority community.”).
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‘bearing” arms within one’s home would at all times have been an awkward usage.” Moore v.
Madigan, 702 F.3d 933, 936 (7th Cir. 2012). The Second Amendment’s plain text thus singles
out for protection the right to carry arms in public, in the same way that it protects the right
Defendants concede lies at its core: the right to keep a firearm in the home for self-defense.

The full application of the Second Amendment to public arms-bearing is also
demonstrated by the Amendment’s purpose and its history. The Amendment itself announces
one purpose that motivated its codification: to prevent the elimination of “[a] well regulated
Militia.” U.S. CoNnsT. amend. Il. Because the Second Amendment must protect the right to bear
arms in public if it is to serve this purpose of “rearing up and qualifying a well-regulated militia,”
District of Columbia v. Heller, 554 U.S. 570, 612 (2008) (quoting Nunn v. State, 1 Ga. 243, 251
(1846)), the District’s reading of the right is unmoored from its textually announced purpose. It
is also at odds with the right to keep and bear arms’ most-important implicit purpose: the
“individual right to use arms for self-defense.” Id. at 616. As the Seventh Circuit put it, “[t]o
confine the right to be armed to the home is to divorce the Second Amendment from the right of
self-defense described in Heller and McDonald.” Moore, 702 F.3d at 937.

The same point is clear from the Second Amendment’s history. “The commonsense
reading of ‘bear Arms’ . . . finds support in several important constitutional treatises in
circulation at the time of the Second Amendment’s ratification.” Peruta v. County of San Diego,
742 F.3d 1144, 1154 (9th Cir. 2014), rehearing en banc granted, 2015 WL 1381752 (9th Cir.
Mar. 26, 2015).2 For example, “the most important early American edition of Blackstone’s

Commentaries,” Heller, 554 U.S. at 594, made clear that Congress would exceed its authority if

2 Plaintiffs noted that rehearing has been granted in Peruta. See Mem. of Points &
Authorities in Supp. of Pls.” Appl. for Prelim and/or Permanent Inj. at 10 n. 3 (Dec. 28, 2015),
Doc. 6-1; contra Pl Opp. 19. The panel’s opinion, however, retains its persuasive force.
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it “pass[ed] a law prohibiting any person from bearing arms.” 1 BLACKSTONE COMMENTARIES
APP. N.D, at 289 (St. George Tucker ed., 1803). Moving forward to the early republic, “the great
weight of nineteenth-century precedent on the Second Amendment or its state-law analogues”
confirms that the “right extended outside the home and included, at minimum, the right to carry
an operable weapon in public for the purpose of lawful self-defense.” Peruta, 742 F.3d at 1155,
1160. And the post-Civil-War generation shared this understanding of the Amendment. For
instance, an 1866 report to Congress from the Freedmen’s Bureau stated that “[t]here must be
‘no distinction of color’ in the right to carry arms, any more than in any other right,” LETTER
FROM ASSISTANT COMM’R SWAYNE, H.R. Exec. Doc. No. 70, 39th Cong., at 297 (1st Sess.
1866)—and a signal purpose of the Fourteenth Amendment was to ensure that this vision of a
color-blind right to bear arms would become a reality, see STEPHEN P. HALBROOK, FREEDMAN,
THE FOURTEENTH AMENDMENT, AND THE RIGHT TO BEAR ARMS, 1866-1876 1-44 (1998).

2. In the teeth of this overwhelming evidence that the right to bear arms outside the home
is at the very core of the Second Amendment, the District contends that there is a longstanding
tradition of restricting the carrying of arms in public, which purportedly demonstrates that public
carrying in urban areas either is “beyond the scope of the Second Amendment” or “at least . . .
does not implicate any right at the . . . Amendment’s core.” Pl Opp. 8, 22. Its principal piece of
evidence in support of that proposition is the medieval “Statute of Northampton.” Adopted in
England in the fourteenth century, that statute provided, inter alia, that “no Man great nor small”
shall “go nor ride armed by night nor by day, in fairs, markets, nor in the presence of the justices
or other ministers, nor in no part elsewhere.” 2 Edw. 3, 258, c. 3 (1328). That restriction—along
with the enactment of various Northampton-replicas on this side of the Atlantic in the

seventeenth and eighteenth centuries—amounted to a “broad prohibition on public carrying,” the
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District says, one that was incorporated into the Second Amendment’s scope. Pl Opp. 10. And
one of the District’s amici, Everytown for Gun Safety, relies even more stridently on the Statute
of Northampton and various analogues, opining that these statutes show “a seven-century Anglo-
American tradition of restricting public carry in populated areas.” Br. of Everytown for Gun
Safety as Amicus Curiae in Supp. of Defs. at 1 (Jan. 15, 2016), Doc. 18-1 (“Everytown Br.”).

This reliance on the Statute of Northampton is misplaced. To begin, it is important to
note that the Statute of Northampton was enacted over three-and-a-half centuries before the right
to keep and bear arms was recognized in England as having constitutional status.® In reaction to
King James II’s efforts to disarm his Protestant opponents, the English procured from William
and Mary in the 1689 Declaration of Rights a guarantee that “the subjects which are Protestants,
may have arms for their defense suitable to their conditions, and as allowed by law.” 1 W. & M.,
C. 2, 87 (1689); see also JoYCE LEE MALcOLM, To KEEP AND BEAR ARMS 96-122 (1994)
(“Malcolm”). By the time the right to keep and bear arms entered the English constitutional
pantheon in this way, the Statute of Northampton was well understood as regulating that right in
a narrow and peripheral way, to the extent it had any continuing vitality at all.

The most explicit recognition of this narrowing of Northampton was prompted by the
same series of events as the 1689 Declaration of Rights: James I1’s efforts to disarm his
Protestant detractors. King James hoped to use that ancient statute to disarm certain of his
subjects, a power he first tested in a 1686 case against Sir John Knight, “a Bristol merchant and

militant Anglican” who had led an effort to enforce the laws against Catholic worship.

3 Similarly, the London ordinance “barring any person from bear[ing] any Arms within
London, and the Suburbs” cited by Defendants, Pl Opp. 12 (alteration in original) (quotation marks
omitted), was enacted in 1347, not 1704 as the District claims, see Heller, 554 U.S. at 587 n.10
(ordinance was passed “[i]n the 21st Year of King Edward the Third”)—well over three centuries
before the right to bear arms was protected by English constitutional law.
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MaLcoLM 104. James had Knight brought before the King’s Bench in a high-profile prosecution
for violating the Statute of Northampton by going armed “into the Church of St. Michael in
Bristol in the time of Divine Service.” Id. at 104-05. The King’s use of the statute was rebuffed.
The jury acquitted Knight, and Chief Justice Holt interpreted Northampton as merely declaratory
of the common-law rule against “go[ing] armed to terrify the King’s subjects.” Sir John Knight’s
Case, 87 Eng. Rep. 75, 76 (K.B. 1686). “[T]ho’ this statute be almost gone into desuetudinem,”
Holt added, “yet where the crime shall appear to be malo animo”—that is, with a specific, evil
intent—"it will come within the Act (tho’ now there be a general connivance to gentlemen to
ride armed for their security).” Rex v. Knight, 90 Eng. Rep. 330 (K.B. 1689) (different reporter).
Other cases in the decades before and after Rex v. Knight shared Chief Justice Holt’s
narrow understanding of the Statute of Northampton’s scope. See Chune v. Piott, 80 Eng. Rep.
1161, 1162 (K.B. 1615) (statute only applied where arms were carried “in terrorem populi
Regis”—with a design to terrify the King’s subjects); Queen v. Soley, 88 Eng. Rep. 935, 936-37
(Q.B. 1701) (illegal for “a number of men [to] assemble with arms, in terrorem populi”); King v.
Dewhurst, 1 St. Tr. 529, 601-02 (Lancaster Assize 1820) (“A man has a clear right to protect
himself [with arms] when he is going singly or in a small party upon the road where he is
traveling or going for the ordinary purposes of business.”). And the uniform opinion of respected
contemporary legal commentators cements this interpretation. Blackstone, for example,
interpreted the statute as proscribing “[t]he offence of riding or going armed, with dangerous or
unusual weapons,” since such conduct “terrif[ied] the good people of the land.” 4 BLACKSTONE
COMMENTARIES *148-49 (emphasis added). And William Hawkins, in his “widely read Treatise
of the Pleas of the Crown,” Atwater v. Lago Vista, 532 U.S. 318, 331 (2001), similarly noted that

“no wearing of Arms is within the meaning of this Statute, unless it be accompanied with such
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Circumstances as are apt to terrify the People,” 1 WiLLIAM HAWKINS, A TREATISE OF THE PLEAS
OF THE CROWN 136 (1716). Indeed, this understanding of Northampton as simply “prohibiting
the carrying of ‘dangerous and unusual weapons’ ”—as opposed to those arms that are “in
common use” and therefore protected by the Second Amendment—is the one adopted by Heller
itself. 554 U.S. at 627 (quoting 4 BLACKSTONE COMMENTARIES *148-49).

When the States imported Northampton from across the Atlantic, the contemporary
English understanding of its limited reach came with it. The early-American case law confirms
that neither the Statute of Northampton nor the common law were understood to preclude
carrying arms in public. The Tennessee Supreme Court, for example, explained in a mid-
nineteenth-century case that because the state constitution “hath said the people may carry arms,”
it would be impermissible to “impute to the acts thus licensed such a necessarily consequent
operation as terror to the people to be incurred thereby.” Simpson v. State, 13 Tenn. 356, 360
(1833). In like form, the North Carolina Supreme Court explained that “the carrying of a gun per
se constitutes no offence,” because “[f]or any lawful purpose . . . the citizen is at perfect liberty
to carry his gun. It is the wicked purpose—and the mischievous result—which essentially
constitute the crime.” State v. Huntly, 25 N.C. (3 Ired.) 418, 422-23 (1843). As the panel
majority in Peruta concluded after an exhaustive survey of the early-American case law,
although “some courts approved limitations on the manner of carry outside the home, none
approved a total destruction of the right to carry in public.” 742 F.3d at 1160; see also, e.g.,
Nunn, 1 Ga. at 243, 249-51; State v. Reid, 1 Ala. 612, 616-17 (1840); Bliss v. Commonwealth,
12 Ky. (2 Litt.) 90, 91-93 (1822).

As in the English context, the views of contemporary learned commentators confirm this

understanding of Northampton’s scope. In his “influential treatise,” William Rawle, “a



Case 1:15-cv-02234-RJL Document 23 Filed 01/22/16 Page 14 of 30

prominent lawyer who had been a member of the Pennsylvania Assembly that ratified the Bill of
Rights,” Heller, 554 U.S. at 607, wrote that “the carrying of arms abroad by an individual,
attended with circumstances giving just reason to fear that he purposes to make an unlawful use
of them, would be sufficient cause to require him to give surety of the peace.” WILLIAM RAWLE,
A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA 123 (1825) (emphasis
added). Similarly, James Wilson, a leading Framer and Supreme Court Justice, described
Northampton in his widely read Lectures on Law as reaching only the carrying of “dangerous
and unusual weapons, in such a manner, as will naturally diffuse a terrour among the people.” 3
JAMES WILSON, THE WORKS OF THE HONOURABLE JAMES WILSON 79 (1804). Other authorities
were in accord. See, e.g., JAMES PARKER, CONDUCTOR GENERALIS 11 (1788) (“[N]o wearing of
arms is within the meaning of this statute, unless it be accompanied with such circumstances as
are apt to terrify the people . ...”).

Indeed, the version of Northampton in force in the District, rather than providing
evidence that it has long “strictly regulated open and/or concealed carrying, at some points
banning public carrying altogether,” as Defendants say, Pl Opp. 12, is fully consistent with the
narrow understanding of Northampton universally adopted elsewhere. The 1857 version the
District touts, for example, merely gave a civil cause of action to any person “having reasonable
cause to fear an injury or breach of the peace” against any person who “shall go armed . . .
without reasonable cause to fear an assault or other injury or violence to his person, or to his
family or property[.]” Defendants” Appendix at DA 318, Doc. 19-1. Like other Northampton
analogues, then, the District’s version of that law reached the public carrying of arms only when
“attended with circumstances giving just reason to fear that he purposes to make an unlawful use

of them.” RAWLE, supra, A VIEW OF THE CONSTITUTION at 123.
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The very fact that there was intense debate over the validity of concealed-carry bans
proves that the right to bear arms was universally understood to extend beyond the home. For
example, Oliver Wendell Holmes, Jr., in his edition of James Kent’s Commentaries, noted that
“[a]s the Constitution of the United States, and the constitutions of several of the states, in terms
more or less comprehensive, declare the right of the people to keep and bear arms, it has been a
subject of grave discussion, in some of the state courts, whether a statute prohibiting persons . . .
from wearing or carrying concealed weapons, be constitutional. There has been a great
difference of opinion on the question.” 2 J. KENT, COMMENTARIES ON AMERICAN LAwW *340 n.2
(O. Holmes ed., 12th ed. 1873). This debate would have been inexplicable if, as the District
suggests, “an absolute ban on carrying was generally understood to be lawful.” PI Opp. 15.

Indeed, as described in Plaintiffs’ opening brief, the Founders themselves regularly
carried firearms with them in public, and those common practices confirm that the right to carry
firearms was hardly “broadly prohibited,” Everytown Br. 2, in the Colonies or the early
Republic. The point is brought into sharp focus by St. George Tucker, who both (a) observed
that, “in many parts of the United States, a man no more thinks, of going out of his house on any
occasion, without his rifle or musket in hand, than an European fine gentleman without a sword
by his side,” and (b) reproduced Blackstone’s discussion of the limitation on carrying dangerous
and unusual weapons, while noting that Virginia had enacted a law analogous to the Statue of
Northampton. See 5 BLACKSTONE COMMENTARIES App. n.B, at 19 (St. George Tucker ed.,
1803); id. 149 & n.14. Either the citizens of the fledgling republic—including Washington
himself—were scofflaws, or Northampton did not amount to a flat ban on public carriage.

Unable to account for any of this dispositive evidence of the narrow scope of

Northampton, the District attempts to do away with it. For example, it suggests that the “judicial

10
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decisions in the 1800s by courts in Southern States” should be disregarded entirely because they
“come from a time, place, and culture where slavery, honor, violence, and the public carrying of
weapons were intertwined.” Pl Opp. 13 (quotation marks omitted). Of course, they cite no
primary historical evidence of this—none of the state-court decisions, for example, in any way
incorporates pro-slavery thought—relying instead on the work of Saul Cornell, a historian whose
anti-Second Amendment work was cited extensively by the dissent in Heller, and Eric Ruben, a
fellow at the anti-Second Amendment Brennan Center. And in any event, the District’s attempt
to indict any historical evidence contrary to its thesis as irrelevant because of some vague
association with antebellum pro-slavery thought fails because it is contradicted by the historical
evidence in both the South and the North.

The District’s hypothesis at most would explain why some southern states declined to
adopt any version of Northampton; it fails to explain why those southern states that did adopt a
Northampton analogue—Ilike Tennessee, for example—still understood that law in a narrow way
that cannot be squared with Defendants’ interpretation. See Simpson, 13 Tenn. at 360. Further,
the District’s argument that Northampton constituted a “broad prohibition on public carrying,” Pl
Opp. 10, is also contradicted by a great deal of evidence outside the South. To begin, clearly the
“intertwin[ing] of ‘slavery, honor, violence, and the public carrying,” ” id. at 13, does not
account for the interpretation adopted by seventeenth century English judges in cases like Rex v.
Knight. And on this side of the Atlantic, the narrower understanding, as noted above, was
articulated explicitly by both William Rawle, the “longtime president” of the Pennsylvania
Abolition Society who argued in the 1790s that “Pennsylvania courts could declare slavery
unconstitutional,” RICHARD S. NEWMAN, THE TRANSFORMATION OF AMERICAN ABOLITIONISM 4,

28-31 (2002), and James Wilson, another Pennsylvanian and prominent abolitionist, see

11
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Nicholas Pederson, The Lost Founder: James Wilson in American Memory, 22 YALEJ.L. &
HumAN. 257, 273 (2010) (“Wilson was among the most antislavery of the key Framers of the
Union.”). And it was at least implicitly adopted by Oliver Wendell Holmes, a Bay Stater and
Union war hero. SHELDON NOVICK, HONORABLE JUSTICE: THE LIFE OF OLIVER WENDELL
HoLMES 43-59 (1989). These prominent lawyers simply cannot be dismissed as “immersed in a
social and legal atmosphere unique to the South.” PI Opp. 13.4

3. Finally, even if the District’s current ban somehow did qualify as one of the
“longstanding” and “presumptively lawful regulatory measures” described by the Court in
Heller, 554 U.S. at 626-27 & n.26,° that merely raises a “presumption” that the ban is outside the
reach of the Second Amendment, Heller v. District of Columbia (Heller I1), 670 F.3d 1244, 1253
(D.C. Cir 2011). Plaintiffs may rebut that presumption “by showing the regulation does have

more than a de minimis effect upon his right.” 1d.° The District’s ban completely forecloses the

4 The District also attempts to gerrymander the evidence in a second way. All the evidence
of a broad right to public carriage, it says, is confined to “carrying in the countryside” and is
therefore irrelevant to regulation in a “densely populated setting.” Id. at 9, 14. This urban/rural
distinction is also not reflected in any case law, and it is inconsistent with much of it. To take two
examples: (1) Sir John Knight was charged with—and acquitted of—carrying a firearm in the city
of Bristol; and (2) the Tennessee Supreme Court, in articulating the narrow understanding of
Northampton in Simpson, nowhere suggests that carrying was permissible in the wilderness but
not in Memphis or Nashville. The District’s citation of a handful of late-nineteenth-century city
ordinances—never tested in court—that restricted carrying firearms in public hardly shows a
“’nationwide phenomenon,” Pl Opp. 12, of banning arms bearing outside the home. Indeed, if
anything, the small number and late date of those ordinances, most of which are from the “Wild
West,” underscores that such laws are far outside the mainstream of our constitutional tradition.

® The District’s “proper reason” requirement is not longstanding even within the District
itself. See Wrenn v. District of Columbia, 107 F. Supp. 3d 1, at *8 (D.D.C 2015). And to determine
whether any particular law is longstanding, the Court should not focus myopically on one outlier
jurisdiction but rather should look to the traditions of the Nation as a whole, which fail to support
the District’s law. After all, the Second Amendment “applies equally to the Federal Government
and to the States,” McDonald v. City of Chicago, 561 U.S. 742, 791 (2010) (plurality), and its
scope does not vary jurisdiction-by-jurisdiction.

® That any particular regulation is longstanding does not change the ultimate question:

12



Case 1:15-cv-02234-RJL Document 23 Filed 01/22/16 Page 18 of 30

exercise by ordinary citizens of a constitutional right that is explicitly guaranteed by the text of
the Second Amendment, that is necessary to its most fundamental purposes, and that has been
central to its historical importance. That amounts to more than a de minimis effect on Plaintiffs’
constitutional rights on any understanding.

B. The District’s Ban Is Categorically Unconstitutional.

Because Defendants’ licensing scheme flatly prohibits ordinary, law-abiding citizens of
the District from exercising their core Second Amendment right to carry a firearm in public, it is
per se unconstitutional. Heller, after all, “expressly rejected the argument that the scope of the
Second Amendment right should be determined by judicial interest balancing.” McDonald v.
City of Chicago, 561 U.S. 742, 785 (2010) (plurality).

To be sure, the D.C. Circuit has held that in a large category of Second Amendment
litigation—cases involving “restriction[s] significantly less severe than the total prohibition of
handguns at issue [in Heller]”—judicial analysis should be guided by one *“of the familiar
constitutional ‘standards of scrutiny.” ” Heller 11, 670 F.3d at 1266. But the clear implication of
this careful language is that for laws that are not “significantly less restrictive than the outright
ban on all handguns invalidated in [Heller],” the Supreme Court’s categorical approach governs.
Id. at 1267. The Seventh Circuit’s decision in Moore is especially instructive on this point, since

that case invalidated a ban on carrying arms categorically despite circuit precedent applying

whether that regulation is consistent with the Second Amendment’s “original meaning.” Heller,
554 U.S. at 614. Thus, even if express statutory prohibitions on violent felons possessing arms
were not present at the founding, see Pl Opp. 9, the founding generation understood that the right
to arms extended to “peaceable citizens” and could be forfeited by “crimes committed.” See
Journal of Convention: Wednesday, February 6, 1788, reprinted in DEBATES AND PROCEEDINGS
IN THE CONVENTION OF THE COMMONWEALTH OF MASSACHUSETTS 86 (1856); The Address and
Reasons of Dissent of the Pennsylvania Minority of the Convention of the State of Pennsylvania
and their Constituents (1787), reprinted in 2 B. SCHWARTZ, THE BILL OF RIGHTS 665 (1971). The
founding generation did not, however, understand the right to bear arms outside the home to extend
only to a select group of citizens with a “proper reason” for exercising the right.

13
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levels-of-scrutiny analysis in other Second Amendment cases. 702 F.3d at 942. The Ninth Circuit
panel’s decision in Peruta is to the same effect. See 742 F.3d at 1170.

The District next tries to cast its ban as a mere “regulation” of the right to bear arms,
asserting that it is best understood as merely limiting “when a handgun may be carried.” P1 Opp.
18 (emphasis added). But the District’s own description of its law defeats its attempt to cast it as
anything other than a flat ban. Defendants’ licensing scheme may merely “regulate” the Second
Amendment rights of the rare individuals who are fortunate enough to receive advance warning
that they will suffer a violent attack—and who are able to marshal sufficient evidence to
persuade the District’s bureaucrats that the threat is credible. The vast majority of typical, law-
abiding citizens, however, are not able to establish to the satisfaction of the District’s officials
that they are at risk of assault far enough in advance for this exception to be meaningful; for
them, it is cold comfort when facing an assailant to know that they could have carried a firearm
with them for self-defense if only they could have seen the attack coming months in advance. Yet
the District’s ban places on every citizen the burden of making that prediction—and
documenting to its satisfaction the reasons behind their forecast—before they are allowed to
exercise their fundamental right to carry a firearm. Surely under the Second Amendment—which
protects the right to bear arms “in case of confrontation,” Heller, 554 U.S. at 592 (emphasis
added)—that scheme gets things exactly backwards.’

Finally, Defendants seek support from Heller’s indication that regulation of arms-bearing
“in sensitive places such as schools and government buildings” is presumptively valid. Pl Opp.

18 (quoting Heller, 554 U.S. at 626). But that indication of the Second Amendment’s scope

" For similar reasons, Defendants’ argument that Plaintiffs cannot demonstrate irreparable
harm because they cannot prove that they are at special risk for attack is ludicrous. See Pl Opp. 39.

14
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plainly undermines the District’s suggestion that the Second Amendment has no application in
public. “If the Second Amendment right were confined to self-defense in the home, the Court
would not have needed to express a reservation for ‘sensitive places’ outside of the home.”
United States v. Masciandaro, 638 F.3d 458, 468 (4th Cir. 2011) (Niemeyer, J., concurring). And
District law that Plaintiffs do not challenge here prohibits even licensed individuals from
carrying arms in places the District deems particularly sensitive. See D.C. CoDE § 7-2509.7.

C. The District’s Ban Fails Any Measure of Heightened Constitutional Scrutiny.

1. Even if this Court concludes that Defendants are right that this case calls for the
application of one of the traditional tiers of scrutiny, they are certainly wrong about which tier
applies. The District’s legal and regulatory scheme flatly prohibits typical, law-abiding citizens
from exercising the core Second Amendment right to bear arms in public; it thus must be
subjected to strict scrutiny, if it is to be scrutinized at all rather than categorically struck down.

Defendants argue that Heller itself forecloses strict scrutiny because “[a]nything stricter
than intermediate scrutiny would be inconsistent with” that opinion’s description of certain
* *longstanding’ prohibitions . . . [as] ‘presumptively lawful.” ” PI Opp. 22. The District
seriously misunderstands the role of these exceptions in Second Amendment analysis. “The
traditional restrictions go to show the scope of the right.” McDonald, 561 U.S. at 802 (Scalia, J.,
concurring). They do not rule out strict scrutiny for laws restricting activities within the scope of
the Second Amendment right, any more than “exceptions for obscenity, libel, and disclosure of
state secrets” rule out strict scrutiny for content-based speech restrictions under the First
Amendment. Heller, 554 U.S. at 635. Indeed, the District’s reasoning proves too much, since
laws are not “presumptively valid” under any standard of heightened scrutiny—which would rule
out intermediate as well as strict scrutiny.

The District also looks for support to other areas of constitutional doctrine that apply

15
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intermediate scrutiny even when analyzing restrictions on fundamental rights, but those areas in
fact show why intermediate scrutiny should not be applied to its ban. In the context of the First
Amendment’s free speech clause, for example, intermediate scrutiny applies only on the
periphery: for example, to regulation of commercial speech, which the First Amendment
*accords a lesser protection . . . than . . . other constitutionally guaranteed expression.” Central
Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N.Y., 447 U.S. 557, 563 (1980). Similarly,
in the Equal Protection context intermediate scrutiny applies to gender-based classifications
because such classifications are not “inherently suspect” in the way that lines drawn on the basis
of race are. Michael M. v. Superior Ct. of Sonoma Cty., 450 U.S. 464, 468 (1981). In all of these
areas, however, it is beyond question that a law strikes at the heart of the constitutional provision
in question must satisfy strict scrutiny or it must be struck down.

2. Ultimately the choice between strict and intermediate scrutiny is immaterial, however,
since the District’s ban fails either. That is so, first, as a matter of law. Defendants’ outright ban
prohibits the exercise of core Second Amendment rights by typical citizens, and that simply
cannot be constitutional under any test. Just as “the prohibition of a peaceful neo-Nazi march
through Skokie” cannot pass First Amendment muster no matter how “unpopular and wrong
headed” the Nazi ideology is, Heller, 554 U.S. at 635, so a complete ban on the exercise of core
Second Amendment rights by typical, law-abiding citizens is not a constitutional measure no
matter how important the end and no matter how tight the fit between the two. Moreover,
Defendants openly admit that the ban on public arms-bearing serves its alleged public-safety
purposes only by reducing the number of arms borne in public. “[T]he issuance of any public-

carry permit, regardless of whether it is based on ‘good reason,” ” the District says, “increases

the likelihood of public harm.” P1 Opp. at 38. As Justice Kennedy’s controlling opinion in City
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of Los Angeles v. Alameda Books, Inc. explains in the free-speech context, “this is not a
permissible strategy.” 535 U.S. 425, 445 (2002) (Kennedy, J., concurring). The District does not
even try to show how its ban can survive intermediate scrutiny given these two threshold
difficulties, and either one is sufficient to doom it.

3. Even setting these initial objections aside, the District’s ban still fails intermediate
scrutiny because the empirical evidence fails to show any appreciable link between restrictions
on public carrying and lower crime rates. As Judge Posner concluded in Moore after extensively
surveying “the empirical literature on the effects of allowing the carriage of guns in public,” the
current body of data does not provide “more than merely a rational basis for believing that [a ban
on public carry] is justified by an increase in public safety.” 702 F.3d at 939, 942.

This is confirmed by the experience of the many States with “shall issue” regimes.
“[M]any years of evidence across different states and time periods overwhelmingly rejects” the
claim that “permit holders will use their guns to commit crimes instead of using their guns for
self-defense.” David B. Mustard, Comment, in EVALUATING GUN PoLIcy 325, 330 (Jens Ludwig
& Philip J. Cook eds., 2003) (attached as Exhibit 1); see also id. at 330-31; Mem. of Points &
Authorities in Supp. of Pls.” Appl. for Prelim and/or Permanent Inj. at 32-33 (Dec. 28, 2015),
Doc. 6-1 (“PI Br.”). As several social scientists in favor of gun control have acknowledged,
“based on available empirical data,” there would be “relatively little public safety impact if
courts invalidate laws that prohibit gun carrying outside the home, assuming that some sort of
permit system for public carry is allowed to stand,” since “[t]he available data about permit
holders . . . imply that they are at fairly low risk of misusing guns.” Philip J. Cook, Jens Ludwig,
& Adam M. Samaha, Gun Control After Heller, 56 UCLA L. Rev. 1041, 1082 (2009).

Further, even if more lenient “right to carry” regimes have not been shown to decrease
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crime,® there is no persuasive evidence that such laws increase crime—and that is the
proposition Defendants must support with “substantial evidence,” Turner Broad. Sys., Inc. v.
F.C.C. (Turner 1I), 520 U.S. 180, 195 (1997), if their ban is to survive intermediate scrutiny. The
debate over firearms regulation is so ridden with strife that statisticians, criminologists, and
public health researchers often sound less like objective social scientists than zealous advocates.
It is important to keep in mind, therefore, that not all articles on firearms regulation are created
equal. The most persuasive studies are those conducted by respected, independent groups and
that systematically review the entire body of firearms social science. For instance, in 2004 the
National Academy of Sciences’ National Research Council (“NRC”) conducted an exhaustive
review of the entire body of social-scientific literature on firearms regulation in an effort to
determine what inferences could be safely drawn from the current research. The NRC concluded
that “with the current evidence it is not possible to determine that there is a causal link between
the passage of right-to-carry laws and crime rates.” NATIONAL RESEARCH COUNCIL, FIREARMS
AND VIOLENCE: A CRITICAL ReVIEW 150 (Charles F. Wellford, John V. Pepper, & Carol V.
Petrie eds., 2004), http://goo.gl/WO1ZNZ.

Similarly, in 2003 the Centers for Disease Control (“CDC”) convened an independent
Task Force to conduct “a systematic review of scientific evidence regarding the effectiveness of
firearms laws in preventing violence, including violent crimes, suicide and unintentional injury.”

CDC, MORBIDITY & MORTALITY WEEKLY REPORT Vol. 52, FIRST REPORTS EVALUATING THE

8 The District’s primary support for this contention is a series of articles by law professors
lan Ayers and John Donohue, but as one review of their work by two economists notes, Ayers and
Donahue’s claims “are not supported by their own results,” and in fact “even their own estimates
imply fairly consistently large annual benefits [of right-to-carry laws] from reducing crime.”
Florenz Plassman & John Whitley, Confirming “More Guns, Less Crime”, 55 STAN. L. REv. 1313,
1317, 1365 (2003).
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EFFECTIVENESS OF STRATEGIES FOR PREVENTING VIOLENCE: FIREARMS LAWS at 11 (Oct. 3,
2003), available at http://goo.gl/VqQWAVM. The CDC Task Force also concluded that the data
were simply insufficient to support the hypothesis “that the presence of more firearms” being
carried in public by licensed citizens “increases rates of unintended and intended injury in
interpersonal confrontations.” Robert Hahn, et al., Firearms Laws and the Reduction of Violence:
A Systematic Review, 28 AM. J. PREV. MED. 40, 53 (2005), http://goo.gl/zOpJFL.

The District’s primary piece of evidence in support of its hypothesis that its ban will
reduce crime rates is a 2014 study by Abhey Aneja, John Donahue 111, and Alexandria Zhang.
That study, according to the District, is an updated version of the NRC Review that “correct[s]
for errors [the authors] uncovered” and “extend[s] the study up to 2010.” PI Opp. 29. But the
2014 Donohue study is plagued by errors of its own. A leading expert has concluded that the
study is a “misguided” one that “should be of no interest to anyone with a serious interest in the
effects of gun control laws on violence” and that “does not provide any serious basis for
reversing [the] conclusion” of “[b]etter studies . . . find[ing] that [right-to-carry] laws do not
affect crime rates . . . .” Gary Kleck, Comments on Aneja et al. (2014) 17 (Oct. 7, 2015)
(unpublished manuscript), available at http://goo.gl/9JeuLk.

Moreover, the study explicitly reaffirms the NRC’s judgment that the existing evidence is
not sufficient to show any causal link between laws regulating public carrying of firearms and
crime rates. The District says the study “concluded that right-to-carry laws were likely to result
in ‘substantially higher rates’ of violent crime.” Pl Opp. 30. In fact, however, while the study
suggests that such laws might increase crime rates, it expressly includes the caveat that any such
conclusion cannot be determined “with the level of certainty one strives for in academic work.”

Abhay Aneja, John J. Donohue 11, & Alexandria Zhang, The Impact of Right to Carry Laws and
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the NRC Report 80 (Dec. 1, 2014) (unpublished manuscript), available at http://goo.gl/UOzB9H.
If the Second Amendment stands for anything, surely it means that the fundamental rights it
protects cannot be infringed based on such ambiguous evidence.

As a substitute for actual “substantial evidence” that its ban will increase public safety “in
a material way,” Turner Il, 520 U.S. at 195, the District invokes its status as a “unique
jurisdiction” that is “completely contained in a dense urban setting” and is the “home of the
President.” Pl Opp. at 30. But this suggestion that the District’s supposed unique status somehow
absolves it from abiding by ordinary constitutional limits was directly rejected in Heller. That
argument was central to the District’s defense of its handgun ban, see, e.g., Br. for Pet’rs at 49,
Heller, No. 07-290 (Jan. 4, 2008), and it also featured prominently in Justice Breyer’s dissent,
Heller, 554 U.S. at 696 (Breyer, J., dissenting). But the Heller majority concluded that it was
irrelevant that the District’s “law [was] limited to an urban area,” because the Second
Amendment “elevates above all other interests the right of law-abiding, responsible citizens to
use arms in defense of hearth and home.” Id. at 634-35 (emphasis added).

Moreover, the District’s exclusively urban landscape is not its only unique feature; it is
also known for having a very high violent-crime rate, multiples higher per capita than any State
in the Union. See, e.g., FEDERAL BUREAU OF INVESTIGATION, CRIME IN THE UNITED STATES BY
STATE: 2014, Table 5, https://goo.gl/hgoZBR. Any heightened interest the District may have in
enforcing its gun laws is thus plainly counterbalanced by the heightened need of its law-abiding,
responsible citizens to defend themselves and their families from the violent crime that their
government has failed to curb. And finally, the District’s purportedly unique status is in any
event entirely immaterial to the only contested issue under intermediate scrutiny. While the

District’s high population density and status as the seat of government may conceivably indicate
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that its interest in public safety is more important than in other jurisdictions (though the citizens
of the other jurisdictions might disagree), it does nothing to show that the ban challenged here
will actually advance that interest “in a direct and material way.” Turner Broad. Sys., Inc. v.
FCC (Turner 1), 512 U.S. 622, 664 (1994).

4. Defendants’ ban independently fails intermediate scrutiny because it is not properly
tailored to the District’s asserted goals. While laws subject to intermediate scrutiny “need not be
the least restrictive or least intrusive means of serving the government’s interests,” they still must
be narrowly tailored, possessing “a close fit between ends and means.” McCullen v. Coakley, 134
S. Ct. 2518, 2534-35 (2014) (quotation marks omitted). The District cannot show that “close
fit,” because its blanket ban on the public carrying of arms reaches not only criminals but also—
and predominantly—the very “[I]Jaw-abiding citizens” that Defendant Lanier admits *“are not our
worry.” Mike DeBonis, Security, Not Street Crime, at Risk After Gun Ruling, D.C. Police Chief
Cathy Lanier Says, WASH. PosT, July 30, 2014, available at https://goo.gl/wPYekP.

Defendants argue that this “misunderstands the purpose” of its ban, and fails to credit
how “difficult” it is “to predict whether a seemingly responsible person will misuse his
handgun.” Pl Opp. 37. Because it is hard to separate in advance the law-abiding from the
criminals, it argues, “the issuance of any public-carry permit . . . increases the likelihood of
public harm.” Id. at 38. But that reasoning simply ignores the logic of the tailoring requirement
(and, as explained above, exposes that the District’s rationale is utterly inconsistent with a
constitutional right to bear arms, because the District’s aim is simply to suppress the exercise of
that right). Whenever the government restricts an over-inclusive category of constitutionally
protected conduct as a means of eliminating some harm caused by only a subset of the conduct, it

can claim that its actions are reducing the risk of the harm occurring, and that further tailoring

21



Case 1:15-cv-02234-RJL Document 23 Filed 01/22/16 Page 27 of 30

would be “difficult.” The whole point of the tailoring requirement imposed by intermediate
scrutiny is to ensure that the government does not take “the path of least resistance” in curbing
the harm in question. McCullen, 134 S. Ct. at 2535.

1. Plaintiffs Will Continue To Suffer Irreparable Harm Without Preliminary Relief.

A plaintiff seeking preliminary injunctive relief must establish, in addition to likely
success on the merits, “that he is likely to suffer irreparable harm in the absence of preliminary
relief.” Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014). Plaintiffs have made that
showing because Defendants’ ban is infringing, here and now, their core Second Amendment
rights, and “[s]uits for declaratory and injunctive relief against the threatened invasion of a
constitutional right do not ordinarily require proof of any injury other than the threatened
constitutional deprivation itself.” Gordon v. Holder, 721 F.3d 638, 653 (D.C. Cir. 2013).

The District argues that this principle should not apply outside of the First Amendment
context, where it was first announced. See Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality
opinion). But declining to apply the principle in the Second Amendment context makes little
sense, for—like the First Amendment right to free expression—the Second Amendment protects
“intangible and unquantifiable interests,” including “the right to possess firearms for protection.”
Ezell v. City of Chicago, 651 F.3d 684, 699 (7th Cir. 2011). And the District’s suggestion that
Elrod’s rule can be cabined to the First Amendment free speech context is squarely foreclosed by
(1) the Supreme Court’s refusal to create a “hierarchy among . . . constitutional rights,” Caplin &
Drysdale, Chtd. v. United States, 491 U.S. 617, 628 (1989); (2) its rejection of the notion that the
Second Amendment is “a second-class right,” McDonald, 561 U.S. at 780 (plurality); and (3) this
Circuit’s cases applying the rule to claims brought under the Establishment Clause, Chaplaincy
of Full Gospel Churches v. England, 454 F.3d 290, 301-02 (D.C. Cir. 2006), the Due Process

Clause, Gordon, 721 F.3d at 653, and the Fourth Amendment, Mills v. District of Columbia, 571
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F.3d 1304, 1312 (D.C. Cir. 2009).°

Defendants also argue that Plaintiffs must make a stronger than ordinary showing
because the injunction they seek is “mandatory” and would change “the status quo.” Pl Opp. 7.
That is unpersuasive. While “[t]he usual role of a preliminary injunction is to preserve the status
quo pending the outcome of litigation,” District 50, United Mine Workers of Am. v. International
Union, United Mine Workers of Am., 412 F.2d 165, 168 (D.C. Cir. 1969), that “generalit[y], like
‘canons’ of statutory construction, cannot be mechanically applied,” National Ass’n of Letter
Carriers, AFL-CIO v. Sombrotto, 449 F.2d 915, 921 (2d Cir. 1971) (Friendly, J.). As the District
is forced to concede, there is no precedent within the D.C. Circuit requiring such a heightened
showing. Minney v. United States Office of Pers. Mgmt., 2015 WL 5442403, at *3 n.6 (D.D.C.
Sept. 15, 2015). And since “in borderline cases injunctive provisions containing essentially the
same command can be phrased either in mandatory or prohibitory terms,” International Union,
United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 835 (1994), it is unclear whether “the
distinction between mandatory and prohibitory injunctive relief is . . . meaningful,” United Food
& Commercial Workers Union, Local 1099 v. Southwest Ohio Reg’l Transit Auth., 163 F.3d 341,
348 (6th Cir. 1998). For example, here Plaintiffs have asked both that Defendants be enjoined
from enforcing the District’s unconstitutional laws (unquestionably prohibitory) and that it be
enjoined to issue concealed carry licenses to individuals who qualify apart from the “proper
reason” requirement (arguably mandatory). It makes no sense to subject the latter request to

more stringent requirements. In any event, since all of the traditional factors strongly counsel in

® The District also obliquely claims that the D.C. Circuit’s decision in Gordon rejected
Elrod’s rule that a showing of a constitutional violation ordinarily satisfies the irreparable harm
requirement. Pl Opp. 39-40. That is not so. In fact, as noted above, Gordon expressly adopts that
rule, and extends it to Due Process challenges.
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favor of granting relief, Plaintiffs have easily met any such heightened threshold.

I11.  Both the Balance of Equities and the Public Interest Favor Preliminary Relief.

Because the ongoing harm to Plaintiffs” fundamental constitutional rights outweighs the
speculative benefits of continued enforcement of the District’s ban, both the balance of equities
and the public interest tip strongly in favor of preliminary relief. See Nken v. Holder, 556 U.S.
418, 435 (2009) (noting that these two factors “merge when the Government is the opposing
party”). Indeed, as Plaintiffs have explained, even if the District’s unconstitutional “proper
reason” requirement is enjoined, many limits will remain on the right to carry arms, including the
other aspects of the District’s stringent licensing system. See Pl Br. 25-26, 38-39.

Defendants attempt to circumvent scrutiny of the actual likely effects of preliminary
injunctive relief by claiming that “[a]ny time a State is enjoined by a court from effectuating
statutes enacted by representatives of its people, it suffers a form of irreparable injury.” P1 Opp.
41 (quoting Maryland v. King, 133 S. Ct. 1, 3 (2012) (Roberts, C.J., in chambers)). But because
“enforcement of an unconstitutional law is always contrary to the public interest,” Gordon, 721
F.3d at 653, and because Plaintiffs are likely to succeed on the merits, the irreparable injury
inflicted on Plaintiffs predominates over any injury to the District.

IV.  Final Judgment Is Also Appropriate.

Because the outcome of this case is already plain, this Court should enter a permanent
injunction and final judgment now, under FED. R. Civ. P. 65(a)(2). Here, as in Moore, “[t]he
constitutionality of the challenged statutory provisions does not present factual questions for
determination in a trial.” 702 F.3d at 942. Heller dictates both “that the [Second] [A]Jmendment
confers a right to bear arms for self-defense, which is as important outside the home as inside,”
id., and that flat bans like the District’s are categorically “off the table,” Heller, 554 U.S. at 636.

Moreover, even if this Court concludes that that law should be analyzed under one of the tiers of
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scrutiny, the relevant social-scientific data are “legislative facts” that can be judicially noticed,
not “adjudicative facts” that must be determined at trial. Moore, 702 F.3d at 942.

The District protests that it “has little time and few pages to address” the questions at
issue, Pl Opp. 14, but neither complaint is accurate. As to page numbers, the limitations set by
this Court’s rules for the present briefing—45 pages per side and 25 for the Reply—are identical
to the limits that would apply to briefing on a motion to dismiss or for summary judgment.
D.D.C.Civ.R. 7(e). What is more, amicus briefs have already been submitted in support of both
sides. And the District’s suggestion that it is “constrained by an expedited schedule,” Pl Opp. 44,
is equally unpersuasive. In fact, the District has had over 11 months to develop, brief, and hone
its defense of its present ban—ever since the complaint first challenging the ban was filed in
Wrenn on February 3, 2015. The District’s most recent opposition brief is no less than the fourth
brief it has filed on the merits of the question in those 11 months. Any lines of inquiry it has left
unexplored so far are unlikely to substantially aid this Court’s consideration.

CONCLUSION

This Court should preliminarily and permanently enjoin the enforcement of the District’s

unconstitutional ban on Plaintiffs’ exercise of their Second Amendment right to bear arms.
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