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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MATTHEW GRACE and
PINK PISTOLS,

Plaintiffs,
Civil Action No. 15-2234 (RJL)
V.

DISTRICT OF COLUMBIA and

CATHY LANIER, in her official capacity as
Chief of Police for the Metropolitan Police
Department,

Defendants.
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFFS’
MOTION FOR ENTRY OF A SCHEDULING ORDER

1. On December 22, 2015, Plaintiffs filed this suit challenging the restrictive
eligibility criteria the District of Columbia applies to applications for licenses to carry a
handgun—criteria that limit the issuance of licenses to those who can demonstrate a “good” or
“proper” reason for carrying a handgun that distinguishes them from the general community. See
D.C. CoDE 88 22-4506(a); 7-2509.11(1)(A), (B). Less than a week later, Plaintiffs filed a motion
for a preliminary injunction. In their motion, Plaintiffs also asked the Court to rule on the merits
and permanently enjoin the District of Columbia’s good or proper reason requirement. See PIs.’
Appl. for a Prelim. and/or Permanent Inj. (Dec. 28, 2015), Doc. 6. As Plaintiffs explained in later
filings, it was our position that no further briefing or factual development was required for this
Court to enter final judgment in our favor. See, e.g., Mem. in Supp. of Pls.” Mot. to Consolidate
Prelim. Inj. Proceedings with the Determination on the Merits at 5-18 (Feb. 16, 2016), Doc. 37-

1; Local Rule 16.3 Report at 2-3 (Feb. 24, 2016), Doc. 38.
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2. On May 17, 2016, the Court granted Plaintiffs’ motion for a preliminary
injunction, concluding that “the District’s law is likely wholly disproportionate to the public
interest it could legitimately serve” and therefore “there is a strong likelihood plaintiffs will
ultimately succeed in showing the law is . . . unconstitutional.” Memorandum Opinion at 40
(May 17, 2016), Doc. 45. Despite “believ[ing] [that] plaintiffs are highly likely to succeed on the
merits,” however, the Court stopped short of entering final judgment in Plaintiffs’ favor. Id. at
45. Invoking its “obligation . . . to oversee the development of a full record, not only to inform
[its] decision-making process but to aid our Court of Appeals when they ultimately review the
case,” the Court granted Defendants’ request that they be given “the opportunity to develop the
facts supporting their argument that the ‘good reason’ requirement survives means-end scrutiny.”
Id. at 44-45.

3. Defendants appealed the entry of the preliminary injunction pursuant to 28 U.S.C.
8 1292(a). The appeal has been briefed, and on September 20, 2016, it was argued to a panel of
the D.C. Circuit, along with the appeal of the denial of a preliminary injunction in Wrenn v.
District of Columbia, No. 15-CV-162-CKK, another case challenging the District’s licensing
laws. The Court of Appeals has stayed operation of the preliminary injunction during the
pendency of the appeal.

4. The appeal of this Court’s preliminary injunction order remains pending, but
Plaintiffs ask that this Court now begin the process of fact development and merits briefing that
it granted at Defendants’ request. It is clear that this Court has authority to do so. “Because an
appeal under 28 U.S.C. § 1292(a)(1) from an interlocutory order involving a preliminary
injunction does not divest the district court with jurisdiction to proceed with a decision on the

merits, absent a stay order issued by the Court of Appeals, the Court may proceed with the merits
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....7 Jack’s Canoes & Kayaks, LLC v. National Park Serv., 937 F. Supp. 2d 18, 26 (D.D.C.
2013); see also 11A CHARLES ALAN WRIGHT ET AL., FED. PRACTICE & PROCEDURE § 2962 (3d
ed.). While the Court of Appeals has stayed operation of the preliminary injunction, it has not
otherwise stayed this Court’s authority to manage the case and to proceed to discovery and the
merits.

5. This Court should exercise its continuing jurisdiction over this case by granting
Plaintiffs” motion for entry of a scheduling order governing discovery and summary judgment
briefing. A principal reason this Court granted Defendants’ request for further fact development
was a desire to build a record for the Court of Appeals on the merits, and there is no reason not to
start that process now. Of course, it is possible that the Court of Appeals may resolve the
preliminary injunction appeal in a way that effectively decides the merits—say, by reasoning that
the District’s good or proper reason requirement is categorically inconsistent with the Second
Amendment. But that possibility should not stand in the way of developing a record and moving
toward a decision on the merits in the event the Court of Appeals’ decision contemplates further
proceedings. Indeed, that is what is taking place in the district court in the Wrenn case. There, the
parties have already exchanged expert reports and discovery is set to close on December 23,
2016. See Joint Motion to Modify Scheduling Order, Wrenn v. District of Columbia, No. 15-CV-
162-CKK (D.D.C. Nov. 29, 2016), ECF No. 76; Order, Wrenn v. District of Columbia, No. 15-
CV-162-CKK (D.D.C. Nov. 30, 2016), ECF No. 77. Presumably Defendants will be using
substantially the same expert and other factual materials in this case as they are using Wrenn, so
it is difficult to discern any possible prejudice to Defendants from granting Plaintiffs” motion.

6. For the foregoing reasons, Plaintiffs respectfully request that the Court order entry

of the following discovery and briefing deadlines:
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a) December 23, 2016 — Expert disclosures and reports.

b) January 20, 2017 — Rebuttal expert disclosures and reports.

c) February 17, 2017 — Discovery closes.

d) March 10, 2017 — Defendants” motion for summary judgment.

e) March 31, 2017 — Plaintiffs” response and cross-motion for summary judgment.
f) April 21, 2017 — Defendants’ reply and response to Plaintiffs’ motion.

g) May 5, 2017 — Plaintiffs’ reply.
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