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1 DEPCSI TI ON OF JOHN J. DONCHUE
2 Wednesday, July 12, 2017
3
4 JOHN J. DONCHUE,
5 | having been first sworn, testified as follows:
6 EXAM NATI ON
7 BY MR BRADY
8 Q Good norning. Can you state your nane for the
9 | record, please?
10 A John Donohue.
11 MR, BRADY: And I'mgoing to mark this Exhibit 1.
12 (Exhibit 1 was marked.)
13 BY MR BRADY:
14 Q Have you seen this before?
15 A | don't knowif |'ve seen this.
16 MR EI SENBERG  Yeah, | don't think I forwarded
17 | this one to him
18 MR, BRADY: Yeah.
19 MR, EI SENBERG This one cane in very recently,
20 | right?
21 MR. BRADY. Yes.
22 MR EISENBERG So I'll represent that | did not
23 | send this to him but | just conmunicated w th hi mabout
24 | the change of the location, as, obviously, he's here.
25 MR. BRADY: Yeah, yeah, of course. Yeah, that's

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 -7



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 8 of 298 Page ID

JOHN J. DONOHUE Fres July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 7
1 | fine.
2 Q Just want to nmake -- so you understand t hat
3 | you're here today to have your deposition taken?
4 A Hmm hnm
5 Q Can you please say yes or no. The hmmhms are
6 | kind of hard to spell. | knowit's difficult, but it'll
7 | make everyone's life a little easier.
8 On that note, how many depositions have you
9 | had -- have you been -- how many tinmes have you been
10 | deposed as an expert?
11 A That's a good question. |'mnot totally sure,
12 | but maybe five tines.
13 Q ay.
14 A It's a rough guess.
15 Q kay. So it's a handful, you'd say? Less than
16 | ten?
17 A Yeah, | think less than ten.
18 Q Ckay. So do you feel that you're famliar with
19 | the processes of the deposition?
20 A Yes.
21 Q So when | give you the admonitions about, you
22 | know, pl ease nake audi bl e responses, yes, no, that you're
23 | under oath, you understand that?
24 A Yes.
25 Q So the testinony you give is the same as if you
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1 | were giving it in a court.

2 You understand that?

3 A Yes.

4 Q So if you do not fully understand a question,

5 | please feel free to ask me to clarify. The only thing

6 | that | do ask is that you allow ne to finish ny question,

7 |and | wll allowyou to finish your answer.

8 You also mght want to leave a little lag tine

9 | in answering nmy question in case Jonathan would like to

10 | nake an objection, although I don't know that I'Il be

11 | getting into anything that would require that.

12 But does that all nake sense?

13 A That's fine.

14 Q Ckay. So you are here as an expert on behal f

15 | of the Attorney Ceneral, Xavier Becerra, in the matter of

16 | Flanagan v. Becerra; is that correct?

17 A That's right.

18 Q Have you prepared for this deposition in any

19 | way?

20 A Yeah. | nean, in the sense that | sort of

21 | reviewed ny report and the report of Gary Kl eck and, you

22 | know, | ooked over ny broad materials.

23 Q Wen you say the report of Gary Kleck, you're

24 | referring to the rebuttal report that he provided in

25 | response to the report that -- your expert report in this
2 ESQUIRE LD T
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1 | matter?
2 A That's right.
3 Q And the materials that you say, are those the
4 | materials that are cited in your report as supporting --
5 A Yes.
6 Q -- your conclusions?
7 Ckay. That's a yes?
8 A Yes.
9 Q | know. I'msorry, | knowit's --
10 A 1'll be attentive today.
11 Q That's okay.
12 D d you have any conmuni cations with
13 | M. Eisenberg during this preparation?
14 A Was that ever or just in the |ast couple of
15 | days?
16 Q I"'msure you did ever. He just represented
17 | that he communi cated the deposition notice to you. But
18 | in preparation for the material that would be presented
19 | in this deposition.
20 A Yes.
21 Q How nmuch tine did you spend speaking wth
22 | M. Eisenberg, nore or |ess?
23 A Maybe hour and a half in total, |'mthinking.
24 Q You provided in your expert report -- and |
25 | guess we should mark that as Exhibit 2, please.
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1 (Exhibit 2 was marked.)
2 BY MR BRADY
3 Q So Exhibit 2 has been marked.
4 This is your expert report --
5 MR. EI SENBERG Have you got only one copy? In
6 | other words, you have only two copies here?
7 MR. BRADY: Yeah. | can have another one --
8 MR, EI SENBERG (Ckay. So we'll both work off of
9 | the actual exhibit.
10 MR BRADY: (Ckay.
11 MR, EI SENBERG As nmarked by the court reporter.
12 MR. BRADY: That's fine. And if you need to nmake
13 | any notes, then | wll trade you. If that's to your
14 | l'iking.
15 Q Is this that I've just marked as Exhibit 2 the
16 | expert declaration -- or the expert report that you
17 | prepared for this matter?
18 A Yeah, it seens to be the report, and then
19 | attached ny CV. | think | was asked to attach a CV, so |
20 | attached a CV.
21 Q And is that CV conprehensive as to all of
22 | your -- all of your background and qualifications?
23 A Yes.
24 Q Wat was your assignment in this matter for
25 | M. Eisenberg?
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1 A | was asked to wite an expert report, sort of
2 | rehearsing ny know edge and research on the inpact of
3 | right-to-carry laws on crine.
4 Q ay. And have you finished that assignnent?
5 A Yeah, | nmean, the assignnent was the expert
6 | report. So | did finish that.
7 Q So that expert report contains all of your
8 | conclusions that you intend to provide in this matter?
9 MR, ElI SENBERG ~ (bjection. Lacks foundation.
10 We submtted an updated report to you. Sorry,
11 | an updated version of the study that's attached to the
12 | report. So | just wanted to note that.
13 BY MR BRADY:
14 Q So does the updated study -- would that be
15 | Exhibit B? Wuld the updated study -- so is Exhibit Bto
16 | this report that you originally provided no | onger the
17 | nost recent version of your work?
18 A Yes, I'm-- I"'mstill working on that paper.
19 | So there are always updates com ng al ong.
20 MR, EISENBERG If you recall, | e-nailed to you
21 | an updated version. They're not hugely different, but
22 | there is a nore updated version. So | e-nailed it to
23 | you.
24 | BY MR BRADY
25 Q kay. But the report has not been revised?
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1 A No, | have not revised the report.
2 Q Only Exhibit B?
3 A Yes.
4 Q So then the answer is you have not finished
5 | your assignment in this matter?
6 MR, EI SENBERG  Obj ection. Anbi guous.
7 But you may answer.
8 THE WTNESS: Ckay. | just wasn't sure if | was
9 | supposed to answer.
10 | mean, | think of nyself as having finished
11 | the expert report, and in that sense -- although ny --
12 | you know, ny job is to be a researcher and, you know,
13 | until this paper is published, I'Il be working onit. So
14 | that process goes on.
15 So | think my task here was to wite the expert
16 | report, but ny task, you know, and ny job as a Stanford
17 | researcher is to, you know, get that paper published, and
18 | I'Il be working on that until it finally is published.
19 BY MR BRADY
20 Q So that -- the paper that was attached as
21 | Exhibit B, both the original Exhibit B and the updated
22 | one -- neither is published; is that correct?
23 A That's right.
24 MR. EI SENBERG Wait. Objection. Anbiguous as to
25 | the word "published."
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1 THE WTNESS. Yeah, just --

2 BY MR BRADY

3 Q You just -- did you just say that it is -- your

4 | paper is not published yet?

5 A Yeah. Wat | --

6 Q Wiat did you nmean by it is not published?

7 A | finished the paper and sent it off to the

8 | National Bureau of Econom c Research, and they rel eased

9 | it as an NBER working paper. So in one sense that's

10 | publication.

11 But when | was referring to publication, | was

12 | neaning -- whenever | finish a major paper, | would

13 | submt it to a peer-review journal, and that,

14 | unfortunately, takes a long tine.

15 | have submitted this paper, and, you know,

16 | it'll be a while before | hear back fromthem And, you

17 | know, it would be -- it wouldn't be unusual for themto

18 | say, you know, do this or do that, you know, can you add

19 | a table or sonmething like that. So in that sense

20 | there'll be a process before the ultimte publication

21 | cones.

22 Q Ckay. So what does "working paper” mean

23 | exactly?

24 A Well, the National Bureau of Economc

25 | Research -- I'mvery happy to be a nenber of it -- really
2 ESQUIRE LD T
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1 |is the nost elite group of enpirical academ c economi sts
2 | or enpirical economsts in the country.
3 And if you're a fellow of the National Bureau
4 | of Economic Research as a way to facilitate your
5 | research, getting out into the public domain nore
6 | rapidly, they will, you know, essentially publish it and
7 |reprint it and -- | could even show you what the -- they
8 | do.
9 | think I brought a copy of the actual
10 | publication that they were -- so like this is the NBER
11 | worki ng paper publication, and this goes on to, you know,
12 | everyone in the world that they have on the nailing |ist.
13 MR, EI SENBERG Do you have nultiple copies of
14 | that?
15 THE WTNESS: | do have nultiple copies, although
16 | | don't have nmultiple copies with ne.
17 MR, ElI SENBERG Right.
18 THE WTNESS: But certainly, people can take this
19 | one, or | can send themto them
20 MR. EI SENBERG Can we nark this -- | nean, it's
21 | your deposition -- but if he wanted to mark it as an
22 | exhibit and it would stay here, is that going to
23 | present --
24 THE WTNESS: Oh, no, no, no, problem | have a
25 | stack of these. They send maybe ten of them
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1 MR. BRADY: Ckay. Then we mark this as Exhibit 3,

2 | pl ease.

3 (Exhibit 3 was marked.)

4 THE WTNESS: | shoul d have thought about bringing

5 | more. | probably have thrown themall out.

6 BY MR BRADY

7 Q So a working paper, to be clear, has not been

8 | peer reviewed?

9 A No, it's only sonmething that a research fellow
10 | of the NBER has submtted. Jim Poterba, who's the head
11 | of it, then makes a judgnment about whether it's
12 | appropriate to send out, and he does send it out if it
13 | is.

14 Q Do people in your field cite to working

15 | papers --

16 MR, ElI SENBERG  (bj ection. Anbiguous as to

17 | "field" -- oh, I"'msorry, you're not finished? GCkay. |
18 | thought you'd finished.

19 BY MR BRADY

20 Q Do people in research fields rely on working
21 | papers in supporting other -- in supporting their

22 | studies?

23 MR, ElI SENBERG  (bjection. Vague and anbi guous.
24 | The term"research field" is overbroad and may go beyond
25 | the particular expertise of Professor Donohue.
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1 But you may answer.
2 THE WTNESS: Gkay. Yeah, in ny experience, it
3 | would be unusual inny -- well, | don't knowif | want to
4 | go that far. It would be very common in reading a piece
5 |inny field to see an NBER worki ng paper cited.
6 BY MR BRADY
7 Q I'msorry, it would be unusual to see
8 | something --
9 A No, it would be very common to see NBER wor ki ng
10 | papers cited.
11 Q It would be conmon to see a published
12 | peer-reviewed study cite a working paper?
13 A Yes. And I'msure |I've done it many tines.
14 Q Howlong did it take you to prepare the report
15 [inthis matter?
16 MR, ElI SENBERG  (bj ection. Anbiguous as to
17 | "report.”
18 Are you speaking about the expert report or the
19 | exhibit?
20 MR. BRADY: The report in this matter.
21 MR, El SENBERG  Ckay.
22 | BY MR BRADY
23 Q Under Federal Rule of Civil Procedures Rule 26,
24 | you had to prepare a report, correct?
25 A Yes.
2 ESQUIRE LD T
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1 Q And that report, howlong did it take you to
2 | prepare?
3 A You know, since | was -- | was getting a lunp
4 | sum | didn't keep track of my hours, which is one reason
5 | I like getting a |unp-sum paynent. But, you know,
6 | probably 40 hours.
7 Q And what was that |unp sunf
8 A | can't remenber the precise nunber, but it was
9 | something like 21 -- 21,000, | think. | would have that
10 | figure somewhere, but | don't recall it off the top of ny
11 | head.
12 Q And that was for the report that you prepared
13 | for this matter, not your working paper, correct?
14 A That's right.
15 Ah, yes. | should have noticed that in ny own
16 |report | did nention that | was paid $21,250. So not a
17 | bad guess.
18 Q Do you have a juris doctorate degree?
19 A | do.
20 Q Are you a practicing | awer?
21 A No.
22 Q Are you a nenber of the California State Bar?
23 A No.
24 Q Are you a nenber of any state bar?
25 A Yes.
2 ESQUIRE LD T
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1 Q What state bar or bars would that be?
2 A Connecticut and D.C
3 Q Have you ever practiced | aw?
4 A | have.
5 Q How many firearns-rel ated studi es have you
6 | conducted?
7 A You know, |'ve done a number. And think
8 | mght have even nmentioned that in here. Let nme refer
9 | back to my own report.
10 So | said ny first published article in this
11 | literature appeared 18 years ago, and the latest of ny 11
12 | articles in this area was just issued as a National
13 | Bureau worki ng paper.
14 Q So would you represent that every
15 | firearns-related study that you have conducted is
16 | contained in this report?
17 A (No audi bl e response)
18 Q I'msorry, not contained, nentioned.
19 A | mean, ny CV would nention all of those, but I
20 | didn't refer to themin the actual witten report. |
21 | don't -- | don't knowif | referred to any of the prior
22 | studies other than the National Bureau study.
23 Q ay. But any firearmrelated study or paper
24 | that you have written would be nmentioned in the Cv?
25 A Yes.
2 ESQUIRE LD T
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1 Q Do you know whether all of the firearmrelated
2 | studies you have conducted anal yzed the effectiveness of
3 | afirearmrestriction?

4 A You know, | -- alot of ny work -- | was

5 |originally asked to coment on sonme work that John Lott

6 | had done, in which he was exploring the inpact of

7 | right-to-carry laws on crine.

8 And so | would say the heart of my work has

9 | focused on that question, what is the inpact on crime of
10 | the state adoption of right-to-carry |aws.

11 Q Have you authored or coauthored any studies

12 | about firearns-related matters that are not about

13 | right-to-carry [ aws?

14 A You know, | don't think that | -- | don't think
15 | I've witten anything for a peer-reviewed journal about
16 | firearns that didn't focus on right-to-carry |aws.

17 Q kay. So all of -- is it fair to say that al
18 | of your work on firearmrelated matters is about the

19 | effectiveness of right-to-carry [aws?
20 A | think all of nmy publications and
21 | peer-reviewed journal fall into that. Probably, you
22 | know, sone shorter pieces that |I've worked on have
23 | di scussed ot her aspects of firearmregulation, but I'm
24 | di stinguishing between witing for, you know, a
25 | peer-reviewed journal versus, you know, some other forum
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1 Q kay. At the outset I'd like to get sone terns
2 | squared away, because | barely passed statistics class.

3 | So I'mgoing to need your assistance.

4 What is panel data anal ysis?

5 A Yeah, this -- thisis --

6 Q And before you begin, we just need the

7 | elementary -- dunmb it down for me a little bit, just so |
8 | can understand this.

9 A Sure. And | -- thisis -- ny life is sort of
10 | talking about this, because | do teach this to | aw

11 | students, which, on the whole, know zero about

12 | statistics. In fact, nmost of them have gone to | aw

13 | school because they never wanted to see math again.

14 But John Lott's initial study was a panel data
15 | study, and so what is that? It was actually an

16 | interesting innovation in studies designed to eval uate

17 | laws and policies that has one very nice feature, that

18 | you not only look at the states that you're interested in
19 | that may have had a change in the law, but you also | ook
20 | over time. And you also look at the states that don't
21 | have the change.
22 So essentially, what | refer to when | say
23 | panel data is | have data on many jurisdictions -- it
24 | could be state; it could be county; it could be city --
25 | plus | follow all of themover sonme period of tine.
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1 And so the sort of sinplest study is often a
2 | tine series study, where you're just |looking at, let's
3 | say, California. They made sone change, and you conpare
4 | before and after. So that would be a tine series
5 | anal ysis.
6 Anot her tine analysis is you just |ook -- you
7 | know, crinme in 2015 across 50 states. That's a
8 | cross-section, looking at one spot in tine. And panel
9 | data sort of conbines both of them
10 It not only |looks across -- in nmy study, the 50
11 | or 51 jurisdictions and then over a period of years as
12 | well. So it has all of the advantages of tine series and
13 | a cross-section conbined. And that was considered to be
14 | a major advance in the study of inpact of |aw and policy.
15 Q kay. You tal ked about jurisdiction and tine.
16 These are two conponents of a panel data
17 | analysis; is that correct?
18 A Yes.
19 Q Are those what you call fixed effects?
20 A Wll, the -- there's an interesting elenent in
21 | panel data. One thing that people have realized over
22 | time is that it's often hard to fully capture all of the
23 | influences on -- in this case crine, but it could be
24 | whatever you're interested in looking at -- with
25 | explanatory variables that you can collect.
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1 So in an ideal state of the world, a researcher
2 | like me would like to have perfect data, and | could
3 |include all of that into ny statistical nodel, but that's
4 | unrealistic. There are going to be many things that we
5 | won't be able to capture.
6 And so what panel data with fixed effects
7 | allows you to do is it says, W know we can't explain
8 | every reason why South Dakota has a |ower crime rate than
9 | Louisiana. So what we will assert into our nodel is that
10 | there is sonme enduring fixed effect that explains why
11 | crine is lower in South Dakota than it is in Louisiana,
12 | in addition to whatever things that we can control for,
13 | that we can see.
14 So i ke one thing you coul d notice about
15 | Louisiana is it has a different denographic nmakeup than
16 | South Dakota, and that would influence crime, and | can
17 | control for those things.
18 But in panel data you get this nice benefit of
19 | being able to have this fixed effect captured by the
20 | state fixed effect, which gives you a little bit nore
21 | power in being able to draw inferences about the inpact
22 | of a change in law or policy. So that is a nice feature
23 | of the data.
24 Q Can you have a panel data anal ysis w thout
25 | fixed effects?
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1 A Yes, yes, yes.
2 Q And just to be clear, the fixed effects in
3 | your -- that you're referring to are geographic, state,
4 | and tine?
5 A Yes. So the other fixed effect that we have
6 | used -- and everyone who has | ooked at this has done it
7 | since John Lott initiated this literature -- would | ook
8 | at the fact that there's a very interesting dinmension to
9 |crimeinthe United States, and even internationally,
10 | that there are waves with crine.
11 So if you plot the data for, let's say, nurder
12 | in the United States and nurder in Canada, they track
13 | each other alnost perfectly, even though Canada has | ess
14 | than one-third the nurder rate that we have.
15 So the Canadian fixed effect means that they
16 | have a lower level of crinme, but the year fixed effect
17 | means that they get the sanme change in crine. So it's a
18 | very interesting dynam c of how whatever's in the ether
19 | and ethos of society can inpact crine.
20 And these panel data nodels allow you to
21 | capture that through what's called the year fixed effect.
22 Q Ckay. Wiat is a synthetic control?
23 A So thisis a-- | nentioned that panel data was
24 | considered a sort of big leap forward in the enpirical
25 | evaluation of law. There have been sone areas where the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 24



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 25 of 298 Page ID

JOHN J. DONOHUE FLres July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 24
1 | panel data results have been a little bit nore anbi guous
2 | or uncertain or fragile than people have liked, and it
3 |[turns out this area is one of those.
4 And because of that, some researchers at
5 | Harvard Econom cs Departnment, specifically Al berto Abadie
6 | and his coauthors, devised a new technique to do a better
7 | job of predicting the actual causal inmpact of |egal or
8 | policy interventions. And they called it the synthetic
9 | controls approach.
10 Essentially, what it does is it says, well, one
11 | problemthat we have with the panel data approach is that
12 | you're always trying to replicate as closely as you can
13 | sonething |ike the experience of a random zed control
14 | experiment that you would see in the medical realm So
15 | they have a treatnment group and a control group.
16 In the greatest of all worlds, you've
17 | random zed people into those groups and that's the gold
18 | standard of identifying causal inpacts. Very hard to do
19 | that in this domain and in many social domains. So
20 | that's why panel data was inplenmented as a way to get
21 | better estimtes.
22 But the critique of panel data is you separated
23 | the world into the treatnent group, the states that adopt
24 | the right right-to-carry laws, and the control group, the
25 | states that haven't yet adopted it. But that nmay not be
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1 | the best conparison study.
2 There may be too much inprecision because --
3 | and this turned out to be the problemwth John Lott's
4 | original work. He had a small nunmber of states that had
5 | adopted right-to-carry laws, but they were states |ike
6 | South Dakota, Maine, and when you take those as your
7 | treatnment statenents and conpare those to the
8 | non-treatment states, the states that did not adopt right
9 |to carry, your estimates are a little |ess precise than
10 | you woul d Iike.
11 And so the idea behind Abadie's work is, rather
12 | than having every state as a panel data be the control if
13 | you're not a treatnent, | think we can do better, and we
14 | can find a protocol to identify what are a better set of
15 | control states. And that's what the synthetic control
16 |tries to do.
17 It tries to concoct a better control, so that
18 | we can answer the -- the big question in this literature
19 | is what is the counterfactual. So when Texas adopts a
20 | right-to-carry law, we see what happens afterwards. W
21 | can't see what woul d have happened, had they not adopted
22 | the right-to-carry |aw.
23 And the synthetic control is going to give you
24 | an estimate of what woul d have happened, had Texas not
25 | adopted a right-to-carry |aw
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1 Q Wiat is a regression?
2 A So panel data is one formof the broader tool
3 | of multiple regression, and essentially, all the
4 | regressionis tryingtodois to allowyou to put in sone
5 | explanatory variables into a statistical nodel that wll
6 | explain the outcone that you're interested in.
7 And so you could -- | nmean, literally, we have
8 | regressions for everything you can imagine. So for a
9 | while | would keep track of, you know, how many hours of
10 | sleep | would get, and |I'd put in explanatory variables
11 | like how nuch | exercised the day before or, you know,
12 | how late | ate or -- and then | would run regressions on
13 | how | would feel every day, and I would put an
14 | expl anatory variables |ike how nuch | slept and, again,
15 | what | ate.
16 So whatever you're interested in, if you can
17 | get data, you can create a regression nodel that has
18 | expl anatory variables that are designed to explain the
19 | dependent variable, which is whatever the nmeasure you're
20 |interested in is.
21 And so in this case the regression nodels, of
22 | which panel data is one form are trying to explain the
23 | crime rates in states, wth specific focus on the
24 | right-to-carry |law being the explanatory variabl e that
25 | you're nost interested in for this study.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 27



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 28 of 298 Page ID

JOHN J. DONOHUE Faraz July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 27

1 Q kay. What is a statistically significant

2 | increase?

3 A Yeah. So in this work we are interested in

4 | seeing do we observe any change in crine in the aftermath

5 | of right-to-carry adoption. And so you could get a zero

6 | effect. You could get an increase positive, or you could

7 | get a decrease negative.

8 And one of the nice things about regression is
9 |it gives you two things. It not only -- it gives you a
10 | point estimate, which is the actual prediction for the --

11 |in this case, the inpact of a right-to-carry [aw on

12 | crinme, but it also tells you a standard error, which is
13 | how -- how precise that estimate is.

14 And the relationship between the estimte and
15 | the standard error is what allows you to make concl usi ons
16 | about statistical significance. And broadly, if the

17 | estimate is large relative to the standard error, then we
18 | put it out as nore statistically significant.

19 Q So is there any set percentage that would be

20 | considered a statistically significant increase in the

21 | work you do?

22 A Yes. There are usual cutoffs that researchers
23 | can enmploy, and so | think in ny paper | wll put

24 | asterisks, identifying whether it's statistically

25 | significant at the .1 level or the .05 level or the .001
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1 |level. And those will give you an indication of how
2 | statistically significant the particular result is.
3 Some people don't |ike using those asterisks,
4 | and would Iike, you know, different sorts of descriptions
5 | of howsignificant the results are, but that's the one |
6 | used on this paper.
7 Q And how do you determ ne that number?
8 A So again, it's -- it's a statistical
9 | calculation that will ook to the estimate that you have
10 | and the standard error. And as a very crude rule of
11 | thunb, if the estimated effect -- let's say you estinated
12 | crinme went up by ten percent.
13 If the estimated effect is twice the size of
14 | the standard error -- so the standard error, let's say,
15 | is four percent -- that would have a ratio of 2.5. So
16 | ten divided by four.
17 And once you have that ratio, then you can | ook
18 | to a statistical table to tell you what |evel of
19 | significance you have. So anything over two is usually a
20 | sign that you're statistically significant at the .05
21 | level or sonetimes the five percent |evel.
22 Q Ckay. I'mgoing to give you a few terms, just
23 | going through to make sure that we're clear on what |'m
24 | tal ki ng about.
25 When | say |icense hol der, would you understand
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1 | that to nmean sonebody who has been issued a conceal ed
2 | weapon permt?
3 A Yes.
4 Q And if | say CCW does that term nmake sense to
5 | you?
6 A Conceal ed carry weapon
7 Q Sure.
8 And that is the technical -- or the, you know,
9 | express definition, but it basically means a |icense,
10 | right? | know other states say CHL or something -- here
11 | in California we say CCW
12 So if | happen to say that, I'Il be referring
13 | to the license. Does that make sense?
14 A Yes.
15 Q So we're tal king about panel data anal ysis.
16 Wuld it be fair to characterize your report
17 | and Exhibit B -- let ne start over by first asking about
18 | your study.
19 Wuld it be fair to characterize your study
20 | that was attached as Exhibit B as a panel data anal ysis?
21 A It has two parts toit. So the first part sort
22 | of follows the prior literature, and just updates it to
23 | the nost recent crinme data avail abl e.
24 And then the second part is the synthetic
25 | controls analysis. So that is a separate type of
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1 | statistical approach.
2 Q So you did both a panel data analysis and a
3 | synthetic controls anal ysis?
4 A Yes.
5 Q And they both reach the sane concl usi on?
6 A They varied on sone itens, but they both reach
7 | the same conclusion on the inpact of right-to-carry |aws
8 | on violent crine. They cane out differently on property
9 | crine.
10 Q And could you sunmarize your conclusion of what
11 |is the ultimte conclusion of both of those?
12 A Yes. So | mean, the take-away that | got from
13 | the research was that right-to-carry |aws increased
14 | violent crime in the neighborhood of, you know, 13 to 15
15 | percent, and that comes fromthe synthetic controls
16 | assessnent.
17 And so when | say 13 to 15 percent, just to be
18 | alittle nore precise, the pattern seens to be an
19 | incrementally rising violent crine effect, and since |
20 | looked for ten years after adoption, the tenth year
21 | effect was 13 to 15 percent, depending on which specific
22 | nodel one | ooked at.
23 And so that was what | took away as the
24 | strongest conclusion fromthe paper. The right-to-carry
25 | results are sonmewhat different in form but essentially
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1 | were supportive of that rough conclusion if one | ooked at
2 | the nodels that | thought were the nost appropriate,

3 | panel data nodels.

4 Q And for those nodels, how many regressions did
5 | you run?

6 A You know, essentially, what | tried to do was,
7 | you know, just do nmy own panel data nodel. | refer to

8 | that as DAW for the initials of the three authors,

9 | Donohue, Aneja, and Wber.

10 And so | run a basic statistical nmodel in two
11 | ways, a -- sonetines referred to as a dumy vari abl e

12 | nodel, where you're just predicting an average change in
13 | crine in the aftermath of right-to-carry, and then a

14 | trend nodel that is trying to predict the change in the
15 | trend of crime in the aftermath,.

16 Q Do both of those require running regressions?
17 A Yes.

18 Q Ckay.

19 A Yeah. And so those would be two regressions
20 | that | would run for the right-to-carry estimates, using
21 | ny nodel.
22 But then | did versions of those for both
23 | murder, violent crime, and property crine. And then |
24 | went to other people's published nodels to see if they
25 | woul d generate the same results. So everything I tried
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1 |to do wth my nodel, then | would try to replicate with
2 | other published nmodels to see if the results would cone
3 | out the sane.
4 Q Are you able to say how nmany regressions you
5 | ran?
6 A You know, | could -- | could count them up, but
7 | it would take ne a while. So in just thinking about it,
8 | eight for the DAWnodel over the full period, and then |
9 | would also do eight for the Brennan Center nodel, eight
10 | for the Lott and Mustard nodel, eight for the Marvell and
11 | Moody nodel .
12 But | also then showed results for alimted
13 | tine period in the aftermath of the crack cocaine
14 | epidemic. So I, you know, again, showed nore regressions
15 | along those |ines.
16 And then it depends on whether you consi der
17 | synthetic controls to be in this category, but | have a
18 | series of estinmates for themas well.
19 Q And what woul d those estimates be?
20 A So for the synthetic controls approach, it's
21 | sort of a two-stage analysis, that you would get an
22 | estimate for each individual state and then aggregate
23 | those into a single estimate for the inpact for each year
24 | for ten years, which is the way | did the analysis.
25 And so, again, | did that for both the DAW
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1 | nodel as well as for the Brennan Center nodel and the
2 | Lott and Mustard and Marvell and Mody nodel s.
3 Q ay. D d you include all of those regressions
4 | in your -- in the DAW
5 A Yes. So in the full paper, not in the expert
6 | report, they would all be included, but not in the nore
7 | limted expert report.
8 Q So all regressions that you ran are
9 | contenplated in your paper, in your -- in DAW
10 Should we just refer to it as DAW Wul d t hat
11 | hel p?
12 A \Whatever works for you is fine wth ne.
13 Q That seens to be your term nol ogy, correct?
14 A Yes.
15 Q So all of the regressions you ran are
16 | contenplated in the DAW?
17 A You know, it's hard to know -- | literally
18 | haven't run a regression in years. Hard to know how nuch
19 | the staff was working away, but all of the ones that |
20 | | ooked at and eval uated appear in the paper, in, you
21 | know, the various versions of the paper that |'ve done.
22 Q So you had staff hel ping you run regressions --
23 A Yes.
24 Q -- for the DAW
25 A Yes.
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1 Q Didyourely on staff to present the
2 | regressions that you reviewed to you?
3 A Yes. | nean, |'mfortunate that I'mable to
4 | hire research assistants to actually, you know, run the
5 | regressions for me. So | don't have to do that nyself.
6 Q Could they have -- and when | say the staff,
7 | your assistants.
8 Coul d they have withheld certain regressions
9 | without your know edge?
10 A 1t's conceivabl e, because one never knows what
11 | soneone does that you don't know, but they typically just
12 | do what | tell themto do. So they would then bring
13 | whatever | tell themto do to ne.
14 Q Wat would be the effect of omtting
15 | regressions?
16 A You know - -
17 MR EI SENBERG Wit a mnute. [|'ll just
18 | interpose an objection. Vague and anbi guous.
19 But you nmy answer.
20 THE WTNESS: Yeah. | nean, it's -- one could
21 | imagine a world where soneone runs |lots of regression
22 | anal yses and gets results that they don't like and then
23 | buries themand then -- because there's always a certain
24 | amount of statistical noise in any of these nodels, if
25 | you run them enough different ways, you can bounce the
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1 | nunbers in a way that, you know, sone estimate wll
2 | suddenly bounce in a certain direction, and if then you
3 | grab that one and say, oh, this is what | found, then you
4 | can get very msleading results.
5 BY MR BRADY:
6 Q D dyou do that in preparing the DAW?
7 A No. | nean, | really tried to be extrenely
8 | careful inthis way to sort of show -- you know, show
9 | estimates that | -- that | even think are not plausible,
10 | just in case sonebody believes that they think that is a
11 | nore plausible estimate. So | will always put into ny
12 | paper things that | may find not plausible estimtes, but
13 | | just want researchers to know the full scope of the
14 | results.
15 And | think one time Stephen Stigler at
16 | University of Chicago said, | want to see hands above the
17 | table in statistics, and by that | neant that he didn't
18 | want sonebody so -- working in the background to obscure
19 | results and pick out very selected results because --
20 | because of the nature of statistical analysis, that there
21 | are these randomvariations, if you run enough
22 | regressions and then just pick out one that you like, you
23 | can really, really engineer results that are very
24 | m sl eadi ng.
25 Q Do you recall seeing any regressions that
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1 | contradicted your conclusion in the DAW
2 A You know, sone of the regressions that |
3 | include in the paper using the panel data nodels are
4 | inconsistent with, certainly, the synthetic controls
5 | concl usions.
6 Q So sone regressions are not consistent with
7 | your conclusion in DAW [|s that a fair statenent?
8 A Yes.
9 Q What criteria did you use in choosing which
10 | regressions to include?
11 A You know, essentially, what | did was -- |
12 | wanted to, you know, choose the nodel | thought was the
13 | best, and that's what | referred to as DAWspecification
14 | or nodel .
15 And then | wanted to give researchers --
16 | especially because there is this long history of
17 | uncertainty about the panel data estinmates -- a sense of
18 | how robust the results would be if you ran other
19 | published versions of nodels that were trying to estimate
20 | the inmpact of right-to-carry |aws.
21 And so | used the Brennan Center nodel and ran
22 | those results through, and those were extrenely simlar
23 | to ny version. But | also used nodels that had been used
24 | by those who were advocating that right-to-carry |aws
25 | reduced crine, to see what would happen if we ran their
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1 | nodels on the full data set that was now avail able to ne.

2 Q I'mnot sure if | heard what criteria you used

3 | in determ ning what regressions.

4 Coul d you -- are there specific criteria that

5 | you looked at, like this regression neets this criterion,

6 | et cetera, that you could articulate as to --

7 A Yeah. | nean, again, for ny nodel, ny

8 | preferred specification, this is something that |'ve been

9 | working on for a nunber of years, and, you know, |'m

10 | al ways readi ng what other people wite.

11 And so | sort of |ooked across the board at

12 | crinme nodel s that people were using, not only for

13 | right-to-carry, but for other areas, and just thought,

14 | well, alnost everything |'ve done in the past was really

15 | just sort of responsive to the literature. Mybe now I

16 | should, you know, sort of throw off what other people did

17 | and just say what do you think is the best nodel? And so

18 | that's what | did for the DAW nodel.

19 Havi ng done that, though, | know that there's

20 | always going to be a concern in panel data, you know,

21 | have you cherry-picked the nodel in sone way. And so

22 | thought | would take, you know, another promnent crine

23 | nodel, which was the Brennan Center nodel, and sort of

24 | ran that through.

25 And then | said, and also, it would -- I'msure
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1 | the public would be interested if they followed this

2 | debate over the years, what would the nodels of Lott and
3 | Mustard and Marvell and Mody show. So | included those.
4 Now, |'ve been critical of those nodels, but |
5 | still thought it would be useful to alert people to what
6 | those nodels -- those nodels that Lott and Miustard

7 | thought were the best ones and Marvell and Mody thought
8 | were the best ones -- estinated on the data set that |

9 | had created. So that was ny selection criterion.

10 One, what did | think was best; and, two, what
11 | were other nodels that had been used to advocate the

12 | opposing view -- so those were Lott and Mustard and

13 | Marvell and Mody -- and what is just another general

14 | crine nodel that was sort of widely referred to in the

15 | literature.

16 Q Wiat criteria did you think were best?

17 A Wll, for me, you know, there were -- there are
18 | a lot of small decisions that you have to make when

19 | you're doing these anal yses.
20 You know, for exanple, Lott and Mustard didn't
21 | include police and incarceration in their paper. And |
22 | have always included police and incarceration, because |
23 | think of those as two explanatory variables that play an
24 | inmportant role in influencing crine.
25 So, you know, if you just go down the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 39



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 40 of 298 Page ID

JOHN J. DONOHUE A July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 39
1 | explanatory variables that | include, you get a sense of
2 | the ones that | think were nost appropriate. And, you
3 | know, you can do the sane thing for the Lott and Mustard
4 | and Marvell and Mody, to see what they thought were nost
5 | appropriate.
6 It's interesting how many choi ces you have to
7 | make to inplenent a statistical nmodel. And that's why
8 | you're always concerned about the integrity of the
9 | researcher, because you don't want someone going through
10 | and tweaking the nodel and -- you know, literally, a
11 | hundred different ways, running a hundred different
12 | regressions, and then just showi ng you the one where the
13 | statistical noise bounced it.
14 Now, remenber we tal k about statistica
15 | significance. And so what that termactually neans is,
16 | if you really had a zero effect, howlikely is it that we
17 | woul d estimate a true effect? And -- well, |I'm being
18 | anbi guous here.
19 If you really had a zero effect, how likely is
20 | it that your statistical estimte would suggest that
21 | there was a significant effect? And if you're using the
22 | five-percent |evel as your neasure of statistical
23 | significance, it nmeans five out of a hundred tines you
24 | will get results that are ostensibly meaningful, even
25 | though there is no effect, just by the operation of
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1 | random chance.
2 And so if sonebody is dishonest, they could run
3 | the nodel a hundred tinmes and -- you know, about two and
4 | a half of those will be on one side, and you're
5 | estimating an increase in crine, for exanple. Two and a
6 | half percent would be on the other side, estimating a
7 | decrease.
8 And if you were dishonest, you could just show
9 | the best one that shows either the increase, if you
10 | wanted to show an increase, or a decrease, if you wanted
11 | to show a decrease. So that's one thing that is very
12 | inportant, | think, in this area, is that there be
13 | transparency and not an effort to take advantage of this
14 | random or stochastic conponent of the estinmates, which
15 | can bounce around a little bit.
16 Q Didyou only run regressions for states that
17 | didn'"t change their laws for ten years after an RTC | aw?
18 And just to be clear "RTC' is the termused for
19 | right-to-carry laws, right, so we understand each other?
20 A Yes.
21 Q And is that -- you only ran regressions for
22 | states that didn't change their laws for ten years after
23 | an RTC | aw was adopt ed?
24 A \Well, for the panel data nodels, everything
25 | gets included in all of those. For the synthetic
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1 | controls nodels, what | did there was only identify what
2 | the estimated inpact was for the ten years after

3 | right-to-carry adoption. And so any state that had not

4 | adopted a right-to-carry law in that ten-year period

5 | could be a potential control in doing the synthetic

6 | control analysis.

7 So for exanple, Wsconsin adopted a

8 | right-to-carry lawin 2011. And that neans if |'mtrying
9 |to figure out the effect of the right-to-carry lawin

10 | Texas, which adopted in 1996, | can consider Wsconsin as
11 | a potential synthetic control, because, for the period

12 | from 1996 to 2006, Wsconsin did not have a

13 | right-to-carry lawin effect, and therefore, that is part
14 | of the potential cohort of controls for the synthetic

15 | control analysis of Texas.

16 Q So then for running regressions on the

17 | synthetic control analysis, you only considered -- you

18 | only ran regressions for states that didn't change their
19 | laws for ten years after a right-to-carry?
20 A Well, renenber, all I"'mtrying to do is get an
21 | estimate for the inpact on crime of any state that does
22 | change their right-to-carry |aw over ny data period.
23 And so what | need to do, using the synthetic
24 | controls, is find states that are good control states to
25 | conpare to the treatnent state, the treatnent state being
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1 | the state that adopts the right-to-carry |aw.

2 And so every state that adopted over mny period,
3 | you know, before, | think, 2007, | come up with an

4 | estimate, and | show the estimted effect for each year

5 | up to ten years after they passed their right-to-carry

6 | law

7 That hel p you?

8 Q Well, I'mreally just asking a yes-or-no

9 | question.

10 A Oh, I'msorry.

11 Q It's okay.

12 Did you only run regressions for states that

13 | didn't change their laws for ten years after an RTC | aw?
14 A No.

15 Q So you ran regressions for -- and we're talking
16 | about just for the synthetic controls.

17 The answer's still no, just for synthetic

18 | control s?

19 A Yes.
20 Q So you ran regressions on states that had --
21 | that didn't change their laws for |less than ten years?
22 A Wll, the thing is, for the synthetic controls,
23 || canme up with a synthetic control estimate for all of
24 | the 33 states that changed their right-to-carry |aw over
25 | ny data period. And | would allow any state to be a
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1 | potential control as long as they didn't adopt a
2 |right-to-carry lawin the ten years after the state that
3 || was interested in.
4 Does that nmake sense?
5 Q Are you saying that you would not run a
6 | regression on a state that had a right-to-carry lawin
7 | place for less than ten years if you were conparing it to
8 | a state that did have that for nore than ten years?
9 A Wll, for the -- for the synthetic controls
10 | analysis -- you know, Texas, for exanple, passed their
11 | lawin 1996. So they had a right-to-carry law in effect
12 | for nore than ten years. But | only estimated the effect
13 | for Texas and for every state for the ten years
14 | afterwards.
15 But every state that adopted a right-to-carry
16 | law | did conme up with as long an estimate as | coul d.
17 | So if | had ten years post adoption, |'d have ten years
18 | of estimates. For a few states -- if they adopted in,
19 | let's say, 2007, | would only maybe have seven years of
20 | estimates. That data ended at 2014.
21 Q So then you did try running regressions for a
22 | set of years less than ten on at |east sone states?
23 A Yes. For a state that adopted so late in the
24 | data period, | would have less than ten years of
25 | post-adoption esti nates.
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1 Q And in running those, did you try using

2 | different conbinations of control variables in generating

3 | that synthetic --

4 A Yes. So | tried to do the same thing that |

5 | did for the panel data; in that, you can -- you can use

6 | explanatory variables in the synthetic controls

7 | assessnment as well as in the panel data eval uation.

8 So as we nentioned with respect to the panel

9 | data, | essentially used four different schenes, one

10 | being, you know, ny preferred specification, DAW then

11 | the Brennan Center, then the Lott and Mustard and then

12 | the Marvell and Mody, and so | went through that same

13 | assessnent for the synthetic controls as well.

14 Q Sol'dliketotalk alittle bit about fixed

15 | effects, just --

16 MR EISENBERG If | can interject. So we've been

17 | going an hour and five mnutes. |'mwondering if anybody

18 | wants a break.

19 BY MR BRADY:

20 Q You're free to request a break at any tine.

21 MR. EISENBERG O keep going. Just wanted to

22 | raise that.

23 BY MR BRADY:

24 Q It's your call. There's -- the restroomis out

25 | there. The bar is in here. |'msure M. Ei senberg would
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1 | prefer that you not partake in the bar until post

2 | deposition.

3 A |I'mfine for now.

4 MR, El SENBERG  Ckay.

5 THE WTNESS: I'Il jump inif | feel all that

6 | coffee | drank is getting to ne.

7 BY MR BRADY

8 Q Ckay. So you indicate that your study accounts

9 | for both geographic and tine fixed effects.

10 |'s that accurate?

11 A Yeah. The panel data analysis does that, yes.

12 Q Ckay. || think | already asked you this, but

13 | just to clarify, do all panel data anal ysis account for

14 | both --

15 A They all can, but sonetines they don't.

16 Q Wat would be a good reason to omt fixed

17 | effects?

18 A You know, if you really felt that your

19 | explanatory variables captured the rel evant information,

20 | then you wouldn't need to go to a fixed effect.

21 And so, for example, if | could do like a

22 | cross-section analysis of, let's say, the 50 states and

23 | really predict extrenely well, based on things |ike

24 | police and incarceration, denographics and, you know,

25 | enployment status -- if | could predict the crinme rates
2 ESQUIRE LD T
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1 |really well, then | would say, well, nmaybe you don't need
2 | fixed effects.

3 But it turns out, even controlling for all the
4 | things that | just mentioned -- you know, San Francisco

5 | has alot lower crine rate than, you know, St. Louis.

6 | Not a good exanple. But San Francisco has a ot |ower

7 | crime rate than many other states, and it's an enduringly
8 | lower crine rate that's not well explained by just those
9 | factors.

10 So basically, the test would be, if the factors
11 | that you can easily nmeasure really capture all of the

12 | variation in the cross-section, then you' d say we don't
13 | need fixed effects. |If they can't capture it, then you
14 | woul d say probably hel pful to have the fixed effects in
15 | there.

16 Q Is it ever unhelpful to have -- to consider

17 | fixed effects?

18 A Well, it's -- it turns out that regression

19 | follows the nornmal economc |aws as there's no free
20 | lunch. So every time you add an expl anatory variabl e,
21 | there are -- there are costs to it.
22 It can -- there's an interesting paper by Gary
23 | King at Harvard, who's a university professor at Harvard,
24 | and he said sonmething |ike, you know, every variabl e that
25 | you add to a nodel nakes it harder to get a precise
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1 | estimate of the thing that you' re nost interested in.

2 And so there's this art of good statistics,

3 | where you don't want to |eave out something that's

4 | inportant, but you don't want to add in a lot of things

5 | that are uninportant, because there are going to be costs
6 | in either of those choices.

7 Q Could omtting one fixed effect significantly

8 |alter results?

9 A | mean, are you saying like omtting either

10 | state or year fixed effects?

11 Q Yeah.

12 So if you just used state and you don't use

13 | tine --

14 A Yeah.

15 Q -- could that be -- result in a drastically

16 | different outcone than if you used both state and tine?
17 A It could, and it goes back to this point that
18 | we tal ked about a second ago.

19 The nore your included explanatory variables do
20 | a good job of capturing the variation in your -- in this
21 | case crine measure, the less you need to rely on state
22 | and year fixed effects.
23 And it does turn out in the crime arena that
24 | it's harder to fully articulate the factors that explain
25 | crime than in sone arenas. And therefore, you would

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 48



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 49 of 298 Page ID
#:1763

JOHN J. DONOHUE July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 48
1 |typically use state and year fixed effects to capture
2 | what you're not able to explicitly explain.
3 Q So in at least some instances, omtting one
4 | fixed effect could significantly change the outcone?
5 A It could, yes.
6 Q Could it ever result in the opposite
7 | conclusion? O outcome, |'msorry.
8 A Yeah, | nean, | think -- | take the question to
9 | nmean if you run a state and year -- and if you run a
10 | panel data nodel with state and year fixed effects and
11 | conclude that, let's say, crine is going up by ten
12 | percent, if you left out the state or year fixed effects,
13 | could it alter that conclusion. And yes, the answer is
14 | it could alter that concl usion.
15 Q | was asking could it be the opposite? So to
16 | use your exanple that says crime is going up by ten
17 | percent, could it ever say that crime went down by ten
18 | percent by --
19 A It certainly could if the factor that is being
20 | captured by the fixed effect, you know, is powerfully
21 | correlated with whether the state adopts a right-to-carry
22 | law. If it's uncorrelated with that, then it would never
23 | reverse the sign. It mght nove it towards zero, but if
24 | it's powerfully correlated, then it could reverse the
25 | sign.
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1 Q ay. |In creating the DAW you consider a
2 | report fromthe National Research Council; is that
3 | correct?
4 A Yes.
5 Q You state in your report at Page 3, Paragraph
6 | 4, that that report, quote, "Enphatically rejected the
7 | conclusion" -- I'msorry, "Enphatically rejected," close
8 | quote, the conclusion, quote, "that RTC | aws could
9 | actually reduce violent crine," close quote.
10 Do you see that?
11 A Yeah. So the --
12 Q Is that an accurate description of your
13 | assessnment in this report?
14 A Yeah. |1'mjust saying that they enphatically
15 | rejected the conclusion that RTC | aws reduce vi ol ent
16 | crine.
17 Q kay. Wiere exactly in the NRC report does the
18 | conmttee reject that notion?
19 A In the -- probably the nost precise | anguage
20 | was the -- the commttee had a disagreenent -- | think it
21 | was 16 to 1, where one nenber of the commttee said,
22 | yeah, the panel data results are all over the map, but |
23 | think the nurder results are consistent, and that
24 | supports the notion that right-to-carry |aws reduce
25 | nurder.
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1 And the other 16 nmenbers said, We enphatically
2 | reject this conclusion, because the -- it is wthout
3 | scientific support, or there's no statistical basis for
4 | this conclusion. So that was the |anguage that | was
5 |referring to when | wote that sentence.
6 Q So was it an enphatic rejection of the
7 | dissent's views?
8 A Yeah, it was an enphatic rejection of the
9 | conclusion that the evidence suggested right-to-carry
10 | laws, in that case, reduced nurder.
11 Q Reduced nurder.
12 You say that they rejected the conclusion that
13 | RTC laws coul d actually reduce violent crime, though.
14 I's that right?
15 A Yes. And just to be clear, the dissenter in
16 | that case -- who you'll be happy to know was a lifetine
17 | NRA nenber -- joined NRA at age 12. He told ne -- he
18 | said, Yeah, the results are much too anbi guous and
19 | conflicting to draw any conclusi on about overall violent
20 | crime or the individual categories of it, but | think the
21 | evidence supports the conclusion that nmurder is reduced
22 | by right-to-carry | aws.
23 And the state said, Yeah, we agree with you --
24 | they used this precise |anguage -- we agree with you that
25 | the evidence is too anmbi guous on these other factors, but
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1 | we enphatically reject your conclusion about nurder,
2 | because we think the evidence is as anbi guous for nurder
3 |as it is for these other categories.
4 Q Sois it fair to say they were enphatically
5 | rejecting the definitive claimthat right-to-carry | aws
6 | reduce nurder?
7 A Yes.
8 Q But not -- you could not say that about the
9 | report saying that about violent crime; is that correct?
10 MR. EI SENBERG (hjection. Vague and anbi guous
11 | with doubl e negatives.
12 | BY MR BRADY
13 Q ay. Let me rephrase.
14 The council nade no enphatic rejection of RTC
15 | laws' effect on violent crinme; is that correct?
16 A The comm ttee was unani nous on the concl usion
17 | that the evidence available at that tinme was not strong
18 | enough to draw conclusion on any crime category other
19 | than nurder.
20 The commttee was split on the nmurder, 16 to 1
21 | where they said -- where the one said, W think there's
22 | evidence -- or | think there's evidence, he said, that
23 | nurder is reduced by right-to-carry laws, and the
24 | commttee said the scientific evidence does not support
25 | that concl usion.
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1 Q Did the NRC report nmake any other concl usions

2 | about RTC laws that you're aware of ?

3 A You know, for ny purposes, the main focus of

4 | the report that | was interested in -- the report is

5 | called "Firearns and Violence," and so it was a broader

6 | exam nation than sinply right-to-carry laws, but | was

7 | focused on the chapter that tried to estimate what is the
8 | inpact of right-to-carry |laws on crine.

9 Q So you're not aware of any other concl usions?
10 A You know, it's a long report. I'mcertainly

11 | broadly famliar, and as the National Research Counci

12 | reported, it's usually filled with "and we need nore

13 | evidence, using better statistical nodels, to draw firnmer
14 | concl usions. "

15 But just off the top of nmy head, I"'mnot -- |I'm
16 | not sure if | -- if I"'maware of other specific findings.
17 Q Isn't that the conclusion that they reached

18 | with right-to-carry laws, that they sinply needed nore --
19 A Yes.
20 Q -- research?
21 A Yeah, they felt that you need nore data and,
22 | hopefully, better statistical approaches.
23 MR. BRADY: | actually have nore this tine.
24 Mark this as 4.
25 (Exhibit 4 was marked.)
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1 MR, EI SENBERG Sean, is this supposed to be four

2 | pages?

3 MR. BRADY: | believe so. Let me just confirm

4 Yes. | believe. Let me just confirm

5 Yes.

6 BY MR BRADY

7 Q So do you recogni ze this?

8 A Yes.

9 Q Is this the NRC report, or a portion of the NRC

10 | report?

11 A Yeah, this is the cover page and then the other

12 | pages fromthe NRC report.

13 Q I'Il direct you to the third page, under the

14 | section "Concl usions."

15 Coul d you read the | ast sentence?

16 A On the third page?

17 Q Yes, sir.

18 A "Thus the commttee concludes that, with the

19 | current evidence, it is not possible to determ ne that

20 | there is a causal |link between the passage of

21 | right-to-carry laws and crine rates.

22 But the thing is, if I'mreading sonething,

23 | then we can know that you're wong. |If |'mjust

24 | speaking, no one will ever know if you' re wong.

25 Q So can you turn now to the |ast page.
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1 A Yes.
2 Q And read the first sentence of the |ast
3 | paragraph.
4 A "It is also the commttee's view that
5 | additional analysis along the lines of the current" --
6 Q I'msorry, | was asking for the first sentence
7 |in the |ast paragraph.
8 A Yeah. "If further headway is to be nade on
9 | this question, new anal ytical approaches and data sets
10 | wll need to be used.”
11 Q Wiat is your understandi ng of these concl usions
12 | or these statenents?
13 A Wll, essentially, the panel was saying, where
14 | we are now, |ooking at data through the year 2000, the
15 | results are anbiguous. Some evi dence suggests decrease
16 | in crinme; some suggest increase in crime. And we think
17 | there's not enough strong evidentiary support to make any
18 | conclusion either way on what the inpact of
19 | right-to-carry laws is on crine.
20 Q Sothenis it fair to say that the NRC s
21 | conclusion was that nore research needs to be done?
22 A Yes.
23 Q And that they were not make -- the commttee
24 | was not making any judgment on whether right-to-carry
25 | laws actually do or do not reduce violent crime?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 55



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 56 of 298 Page ID

JOHN J. DONOHUE FLrro July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 55

1 MR, ElI SENBERG  (bjection. Vague and anbi guous.

2 But you can answer.

3 THE WTNESS: They were trying to say, W, as a

4 | commttee, feel that we don't know the answer at this

5 | point what is the inmpact of right-to-carry laws on crine,

6 | and, you know, nore data and new and better statistical

7 | techniques are likely to be necessary before that

8 | conclusion will change.

9 BY MR BRADY

10 Q Didyourely onthis conclusion by the NRC

11 | report in making your conclusions in your study?

12 A Yeah, and in fact, the -- that conclusion is

13 | what led ne to the reliance on the synthetic controls

14 | approach. Because again, one of ny colleagues, a very

15 | brilliant enpiricist at Stanford naned Dan Ho, H o, had

16 | been | ooking into synthetic controls and encouraged ne to

17 | use this as a new and better tool to identify the causal

18 | inpact of right-to-carry |aws.

19 And so that becane sort of the notivation

20 | behind the paper that is now rel eased as the NBER worki ng

21 | paper.

22 Q I'dlike to direct you to sane page, sane

23 | paragraph of your report, Page 3, Paragraph 4. R ght

24 | after Footnote 7, starting with, "Nothing that the

25 | estimated effects of RTC laws" -- or I'msorry, let ne
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1 | strike that.
2 “"Noting that the estimated effects of RTC | aws
3 | were highly sensitive to the particular choice of
4 | explanatory variables."
5 Is that -- would you consider that a concl usion
6 | of the NRC report, that the estinmated effects of
7 | right-to-carry laws are highly sensitive to the
8 | particular choice of explanatory variabl es?
9 MR, EI SENBERG (hjection. Are you isolating that
10 | part of the sentence, or do you want himto take into
11 | account the rest of the sentence?
12 | BY MR BRADY
13 Q Well, so ny understanding is -- correct ne if
14 | I"'mwong -- this is a description of what they said.
15 | And | guess it mght be easier to goto -- refer to the
16 | exhibit.
17 Let me ask you this. Did the NRC report
18 | conclude that the estimated effects of RTC | aws were
19 | highly sensitive to the particular choice of explanatory
20 | variabl es?
21 A Yes.
22 Q Ckay. D d you take that into account in
23 | preparing your report?
24 A Yes.
25 Q Now, you nentioned that the NRC report
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1 | considered other firearmrestrictions beyond RTC | aws.
2 I's that correct?
3 A That's right.
4 Q Do you recall how many?
5 A You know, | think they spoke about, you know,
6 | quite an array of regulations and, you know, things |ike
7 | safe storage |aws, et cetera.
8 But it turned out that this is -- this area had
9 | richer research foundation than many others. So they
10 | spent a lot nmore time focused on this one question than
11 | they were able to do on any other single issue.
12 Q Do you recall, of those |laws that -- the other
13 | firearmrestriction laws that the NRC commttee
14 | considered, do you recall how many, if any, the NRC
15 | concl uded woul d reduce viol ent crine?
16 A You know, | don't think the NRC report took a
17 | position on any -- on the inpact of any particular |aw or
18 | policy. | think it was nmuch nore sort of a review of the
19 | literature and then a call for nore data and, you know,
20 | new statistical techniques.
21 Q Including -- is that your view for the RTC | aws
22 | portion of the report as well?
23 A Yes. | think that -- | think that's what they
24 | were trying to say, that we don't have enough evi dence at
25 | this point to draw a firm conclusion on the inpact of
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1 |right-to-carry |aws.
2 Q Does that conclusion sound consistent with your
3 | description that they enphatically rejected the effect of
4 | RTC | aws?
5 A Ch, you know, I"'mhoping | didn't mslead in
6 | any way. | was trying to say they enphatically rejected
7 | the conclusion that right-to-carry |aws reduce nurder.
8 So that's all | was trying to say, that, you
9 | know, John Lott sort of authored the position that the
10 | inpact of right-to-carry |laws was very suppressive of
11 | crine overall, and that what the commttee ended up
12 | saying, you know, the statistical evidence at this point
13 | does not support that concl usion.
14 Q So then it would be nore accurate to strike
15 | "violent crime" fromyour report, where it says, "The NRC
16 | report enphatically rejected the conclusion that RTC | ans
17 | could actually reduce violent crine," and repl ace
18 | "violent crine” with "nurder"?
19 MR. EI SENBERG  (bjection. Argunentative.
20 THE WTNESS: Yeah, | nmean, | think -- | think
21 | that the statenment is correct for the follow ng reason.
22 | Because one of the main reasons that they undertook the
23 | study was that there was discontent in the academc
24 | community that state legislators were relying on Lott's
25 | study when many people thought that Lott's study was not
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1 | a credible study.
2 And so the panel addressed this and sort of
3 |uniformy said, Wll, we all agree that what Lott has
4 | said about, you know, every category of crime is
5 | inaccurate, except there's a difference of opinion, 16 to
6 | 1, on whether nurder has an inpact. And the one said it
7 | did, and the 16 enphatically rejected his concl usion.
8 But I think the overall theme is everybody
9 | agreed that there was no basis for concluding that crineg,
10 | other than nmurder, fell, and only one of the 17 thought
11 | that there was a basis for concluding that nurder fell in
12 | the wake of adoption of right-to-carry |aws.
13 BY MR BRADY:
14 Q So then by your logic, couldn't one say that
15 | the panel enphatically rejected the claimthat any of the
16 | gun controls it was considering worked?
17 MR. EI SENBERG (bjection. Argunentative and
18 | going outside the subject matter on which the expert was
19 | retained to testify.
20 But you may answer if you can.
21 THE WTNESS: Yeah, |'mnot sure that | would --
22 | would go that far
23 BY MR BRADY:
24 Q You do not agree that, by your logic, if the
25 | commttee agreed that nore research is required for al
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1 | of these --

2 A Yeah.

3 Q That's correct, right?

4 They agreed that nore research is required for

5 | the RTC | aws, correct?

6 A Yes.

7 Q But they do not enmphatically reject the notion

8 | that these other gun-control |aws worked, but they do

9 |reject that RTC | aws reduce crinme?

10 MR. EI SENBERG (bjection. Conmpound. And I'l

11 | reiterate the prior objections about outside the scope.

12 But you may answer if you understand the

13 | questi on.

14 THE WTNESS: Yeah. |I'mjust -- I'mjust trying

15 | to get ny head around the question fully.

16 But all | was trying to say there is that there

17 | was a very strong claimthat -- by John Lott that

18 | right-to-carry |aws reduced crine, and there was

19 | unanimty that his study did not establish that, except

20 | for the nurder question, where it was 16 to 1 to say that

21 | we believe that John Lott did not establish that.

22 So they were in a sense enphatically rejecting

23 | Lott's conclusion and saying we really need nore and

24 | better data before we can draw any credi bl e concl usi on.

25 BY MR BRADY:
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1 Q Ckay. To be clear, the NRC report did not
2 | expressly support any of the laws it was considering?
3 |'s that accurate?
4 MR. EI SENBERG Again, I'll just nake a standing
5 | objection about outside the scope to the extent you're
6 | asking about all those other than right-to-carry |aws.
7 MR. BRADY: kay. |I'Il strike it.
8 Q Do you know this, though? How many of the
9 | other laws being considered in the NRC report generated a
10 | dissent?
11 A As far as | know, there was only one dissent.
12 | In fact, it's pretty unusual that there's ever a dissent
13 | in the NRC reports.
14 Q Are you aware of any other dissents?
15 A Not off the top of ny head.
16 Q So you couldn't say how often a dissent is
17 | generated?
18 A | nean, | think it's unusual, and | know --
19 | Wlson, you know, commented about it being an unusual
20 | thing for himto have done.
21 Q Al right. Do you know how many publi shed
22 | studies there are on the inpacts of RTC | aws?
23 A You know, there are a lot now. | don't know
24 | the general nunber, but -- |'ve done 11, | think.
25 Q So you account for about a dozen? So all the
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1 | others -- are we tal king about dozens? Scores?
2 | Hundreds? Would you feel confortable --
3 A You know, it's hard to know, but maybe 70
4 | others or sonething.
5 Q Ckay.
6 A It's a nunber.
7 Q ay. How many do you think you consider --
8 | how many of those do you think you considered in
9 | preparing the -- is it DAW
10 A (No audi bl e response)
11 Q The DAW yes. I'mgoing to wite that right
12 | here. Sorry.
13 A You know, | -- | try to -- | try to consider
14 | all of them you know. Every tine | see a paper, | like
15 | to read it and think about what they did and, you know,
16 | is there anything that we learn fromthis or, you know,
17 | sonetinmes you say, oh, this is not the right way to go.
18 But, you know, sometines you say, oh, you know,
19 || got to think about that, or isn't that result
20 | interesting, or isn't that technique that they're using
21 | interesting.
22 Q O that universe of 70 or so, you only selected
23 | sone to be in your report, correct?
24 MR. EI SENBERG (hjection. Lacks foundati on,
25 | assumes that all those studies that were referred to use
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1 | the same type of statistical techniques.

2 THE WTNESS: | did select a subset.

3 BY MR BRADY:

4 Q One of those studies is the Zi mernman 2015

5 | study; is that correct?

6 A Yes.

7 Q Wiy did you rely on that study in particular?

8 A You know, there were a couple of reasons. One

9 |is that Zinmrerman was a coaut hor of John Lott. They

10 | published papers on right-to-carry together. And

11 | sonetines there's a feeling that, you know, sone

12 | researchers in this area are sort of biased in a certain

13 | direction, and so the fact that Zi nmrerman had coaut hored

14 | with John Lott on right-to-carry stuff, | thought, at

15 | least elimnated any taint that existed there.

16 It also had one other feature -- | don't know

17 | if -- 1 don't know if he nentioned this, but it had one

18 | attractive feature in it, which is that one of the -- one

19 | of the real problens in right-to-carry literature has

20 | been the crack cocaine issue. And that's one of those

21 | issues that it's hard to get a particular explanatory

22 | measure that captures the influence of crack on crinme in

23 | a certain state in a certain year.

24 And so the thing that | |iked about the

25 | Zimrerman paper was -- | believe he did the study from
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1 | 1999 to 2010. And that was pretty nmuch after the inpact
2 | of crack had subsided. So you're getting sort of a
3 | post-crack | ook at what the inpact of right-to-carry | aws
4 |is. And so -- and in part because -- | think that that
5 | is at least worth thinking about.
6 | did my own analysis. | think | didit from
7 | 2000 to 2014, because if you look at the national crine
8 | pattern, it really flattened out after 2000. And so
9 |that's the thing | |iked about the Zi mrerman paper, that
10 | it -- it takes crack off the table to a large extent.
11 | think I didit alittle bit nore cleanly, and
12 | | had four years of extra data, but there was that
13 | simlarity.
14 Q Ckay. So would it be fair to say that the
15 | Zimmerman study is nore reliable because of those
16 | attributes?
17 A You know, as we said, alnost everything you do
18 |inthis area, there's going to be a tradeoff.
19 So the good part of Zimerman's paper is it's
20 | post -- largely post crack. | would have started a year
21 | later, but he didn't have as nmuch data as | had. So
22 | that's the good part.
23 The bad part is that you had a shorter period
24 | of time, and you al so have fewer states adopting.
25 | think there were only maybe eight states that adopted
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1 | over the period that he | ooked at. And so while |I'm
2 | getting estinates based on 33 states, he's getting
3 | estimates based on eight states.
4 So the sort of big lesson in statistics is, you
5 | know, finding the nost hel pful enpirical strategies,
6 | because when you nove in one direction, you nmay gain
7 | sonething, but there's always the potential you're |osing
8 | something else, and what he | ost was only a narrower set
9 | of states were being eval uated.
10 Q Beyond that flaw, if you will, do you find
11 | anything el se objectionabl e about the Zi nmernman study?
12 A You know what? |'d have to |l ook back a little
13 | nore carefully to see exactly, you know, what choices he
14 | was maki ng.
15 Of the top of nmy head, | don't recall, but
16 || -- | think one thing that was useful or, you know --
17 | three things, | think, were useful about the Zi nrerman
18 | study. One, it was at |east an opportunity to | ook at
19 | the right-to-carry issue wthout the problem of crack.
20 Two, it was done by someone who had coaut hored
21 | with Lott and was sort of supportive of Lott in general.
22 | And therefore, that sort of underm ned the fear that
23 | exists in this literature that someone may be biased in a
24 | certain direction.
25 And then three, it sort of underm ned the claim
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1 | that sonetinmes Lott and others will say there's a -- you
2 | know, not to use a recent result is unusual, because he
3 | finds that crinme goes up, and | sort of pointed out a
4 | nunber of other papers have also found that effect.
5 Q Does Zimerman account for both types of fixed
6 | effects?
7 A That's a good question. | would have to | ook
8 | back at what he did. Certainly, when | show ny results
9 | for the sane data period -- or slightly differentiated
10 | data period from 2000 to 2014, | do include that.
11 Q So in general, you feel Zimerman's work is
12 | trustworthy, reliable?
13 A You know, I'"'ma sort of a hard critic. So it's
14 | hard for me to buy onto anybody's study w thout doing ny
15 | own work. And -- so |, you know -- in general, | like to
16 | try to replicate sonebody's results before | would be
17 | fully confortable with saying | adopt their nethodol ogy
18 | or something |ike that.
19 Q Ckay. | refer you to Page 7 of Exhibit 2.
20 And | guess going onto Page 8.
21 MR, El SENBERG You got these highlighted
22 | sentences?
23 BY MR BRADY:
24 Q Yeah.
25 Can you read the highlighted portion, please?
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1 A So thisis -- is this ny expert report?
2 Q Yes.
3 A Onh, okay.
4 "Zi mrer man describes his finding as foll ows.
5 | The shall-issue coefficient takes a positive sign in al
6 | regressions save for the rape nodel and is statistically
7 | significant in the nurder, robbery, assault, burglary,
8 | and larceny nodels. These latter findings may inply that
9 | the passage of shall-issue [aws increases the propensity
10 | for crime, as sone recent research has suggested.”
11 Q And that's a quote from Zi merman's study,
12 | correct?
13 A Yes, it is.
14 Q And the only part you left out, which I don't
15 | blane you, is the "e.g., Aneja, Donohue & Zhang 2012,"
16 | referring to your -- that's referring to your study,
17 | correct?
18 A The yellow didn't go over that. So | ignored
19 | that.
20 Q So that's ny fault, then.
21 |'d like to now refer you to Footnote 9 of
22 | Exhibit 2.
23 Can you read that for ne, please.
24 A "See the discussion of Zinmrerman bel ow, which
25 | supports ny finding that right-to-carry [aws increase
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1 |crime.”

2 Q So is it your view that Zi nmerman unequivocally

3 | supports your finding that RTC | aws i ncrease crinme?

4 MR, EI SENBERG  (njection. Argunentative,

5 | anbi guous as to "unequivocally."

6 THE WTNESS: Yeah, | was just saying, you know,

7 | see the discussion of Zi merman, which does support the

8 | finding. So | quoted the passage where he said this

9 | nodel shows -- or suggests that right-to-carry |aws

10 | increase crime. That's all |I'm saying.

11 BY MR BRADY

12 Q So it's your view that Zi nmerman does

13 | support -- this Zi nmrerman study does support your

14 | findings that RTC | aws increase crine?

15 A He shows the statistical nodels that generate

16 | that result. That's all | was saying.

17 MR. BRADY: Exhibit 5.

18 (Exhibit 5 was marked.)

19 MR. BRADY: This is Exhibit 5.

20 MR, ElI SENBERG ~ Should we mark the version with

21 | the highlighting as a separate exhibit?

22 MR. BRADY: If you would Iike to.

23 MR. EI SENBERG May as well. W could make that

24 | one --

25 MR. BRADY: Mark that as Exhibit 5 and mark this

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 69



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 70 of 298 Page ID

JOHN J. DONOHUE FLred July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 69
1 | as Exhibit 6.
2 MR. EI SENBERG Yeah, it could be 5 or 6, whatever
3 | works.
4 (Exhibit 6 was marked.)
5 (Di scussion off the record)
6 BY MR BRADY
7 Q So lost ny place. |If you give ne one mnute,
8 | pl ease.
9 MR. BRADY: W're going to have to take a break
10 |really quick. I'msorry. | didn't mark what | wanted
11 | to.
12 So can we take a quick break? You m nd?
13 MR. EI SENBERG No, not at all.
14 (Brief recess taken.)
15 MR. EI SENBERG As | just nentioned a second ago,
16 | Professor Donohue apparently m sspoke when he was giving
17 | you the nunbers for the various conventions as to what is
18 | statistically significant.
19 So if you would just -- if you would want to
20 | restate the ten percent, the five percent in
21 | fractional -- sorry, in decimal form
22 THE W TNESS: Yeah.
23 MR, EI SENBERG So if you could go ahead and state
24 | it
25 THE WTNESS: GCkay. Yeah, | nean, if you | ook at
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1 | any of the tables, Ilike Table 1 in the report, which is

2 | on Page 6, at the bottomit shows the conventional |evels
3 | of statistical significance that | was using to demarcate
4 | statistical significance of various estinates.

5 And as the table shows it's .1, .05 and .01l.

6 MR. EI SENBERG And that was all. You can resume
7 | questioning.

8 MR. BRADY: You know what? | believe | left ny

9 |outlinein nmy office. Be right back.

10 MR, EI SENBERG So should we just go off the

11 | record for a mnute?

12 (Brief recess taken.)

13 BY MR BRADY:

14 Q Al right. Before we went off the record, |

15 | marked as Exhibit 5 this report.

16 This is the Zimerman report that we have been
17 | speaki ng about, correct?

18 A (No audi bl e response)

19 Q Can you turn to page -- well, 71 in the upper
20 | right-hand corner. | knowit's small print.
21 A Yeah.
22 Q Ckay. Can you read to yourself this
23 | highlighted portion?
24 A kay.
25 MR, EI SENBERG Just to make the record clear,
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1 |it's the part on Page 71, |eft-hand col um, "The-shal
2 | issue coefficient takes a positive sign," dot, dot, dot.
3 MR. BRADY: Correct.
4 MR. EISENBERG And it goes on for the whole
5 | paragraph?
6 MR, BRADY: Just right up until that blue mark.
7 MR, El SENBERG  Ckay.
8 THE W TNESS.  Yes.
9 MR, EI SENBERG  You've got a blue nmark after the
10 | sentences that ends in "suggested"?
11 MR BRADY: Correct.
12 Q | just want you --
13 MR. EI SENBERG Wait. |Is that actually a --
14 MR. BRADY: Yeah, where it suggests.
15 Q | just want you to confirmthat that is the
16 | quote that you included in your report.
17 A Yes.
18 Q That we just -- the quote that we just got done
19 | discussing, correct?
20 A Yes, yes, yes.
21 Q Can you read the sentence imediately foll ow ng
22 | that quote al oud?
23 A Yes. "However, as the shall-issue |aw inpact
24 | is being identified fromonly eight state changes in the
25 | data, it is difficult to give any strong causal
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1 |interpretation to these estimates."
2 Q Have you seen that sentence before?
3 A Yes.
4 Q You omtted it fromyour report, correct?
5 A Yes.
6 Q Wy did you do that?
7 A Wll, as -- | did say in our discussion that
8 | you get benefits fromlooking at certain tine periods and
9 | we also have costs, and one of the costs is that you're
10 | only getting estimates for eight states.
11 And so | nade that point, and | didn't think
12 | his language was so nenorable that | needed to quote it.
13 | But | did nmake that point.
14 Q Wat's your understandi ng of why Zi nmer man
15 | cautioned agai nst reaching any, quote, "strong causal
16 | interpretations,” close quote, based on his work?
17 MR. EI SENBERG (njection. Calls for speculation.
18 THE WTNESS: Yeah, | nean, it's hard for ne to
19 | know why he put that --
20 | BY MR. BRADY
21 Q No, let ne ask you how do you read that
22 | caution?
23 A Yeah. | nmean, the way | considered it is he's
24 | saying, |I'mnot giving you an estimate for every state.
25 | I'mjust giving you an estimate for eight states.
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1 | mean, | would put in another caution, which

2 |is that you're -- you know, again, you've got this

3 | benefit that you're not |ooking at crack-period changes

4 |inright-to-carry law. So that nmakes your estimates

5 | better, but again, it's alimted period of tinme, and he

6 | has only eight states that he's able to estinmate an

7 | effect on.

8 You know, again, it's this tradeoff. You have

9 |to decide -- | nmean, if | really had the perfect answer

10 | on any one state, 1'd be delighted. So it's not that

11 |it's only eight states that | think is the problem

12 But everything always becones a tradeoff in how

13 | nuch you're going to rely on the particular study and

14 | particular finding. And so he's saying there are only

15 | eight states here. So that's a reason for sone caution.

16 Q Is it fair to say he was describing his study

17 | as not being the basis to make any concl usi ons about the

18 | effects of right-to-carry | aws?

19 MR. EI SENBERG Again, calls for speculation.

20 THE WTNESS: Yeah, I'm-- I'"mnot exactly sure,

21 | because Zinmrerman actually contacted ne just yesterday,

22 | and | think he is -- he has been criticized for this

23 | study by John Lott, and | think he's -- he's now trying

24 | to validate or strengthen his findings.

25 So I'mnot quite sure exactly -- I'msure he's
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1 | going to wite sonething soon about his |atest view on

2 |right-to-carry. But | know there's something going on

3 | right now, but I'mnot fully privy to what his thinking

4 |is, other than | think he's annoyed at John Lott for

5 |criticizing him

6 MR. BRADY: Okay. 77

7 THE REPORTER: 7 is next.

8 MR. BRADY: Like to mark this as Exhibit 7.

9 (Exhibit 7 was marked.)

10 | BY MR BRADY

11 Q | will represent to you that this -- all this
12 |is is Table 4 taken out of the Zimrerman -- isolated from
13 | the Zimerman report. So --

14 A Yes, yes.

15 Q -- it's just easily findable. It's the sane

16 | one that you would see in the Zimerman report. If |

17 | knew what page | would tell you, but --

18 A Yeah.

19 Q So have you seen this table?
20 A Yes.
21 Q Do you refer to this table in your report?
22 A | donot. | think I was referring to Table 3.
23 | This is Table 4.
24 Q | think I gave you ny copy of the report.
25 Can | see it?
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1 A On, sure. Is this it? Yeah.

2 Q On, no, the -- your report.

3 A Ch, ny report.

4 Q Sorry, we got a lot of papers floating around

5 | here.

6 No worri es.

7 Q kay. You do indeed refer to Table 3.

8 You refer to -- in your report to Zi nmrernman

9 | using the instrument approach; is that correct?

10 A | don't recall that.

11 Q Do you know whet her Zi mrerman used the

12 | instrument approach in --

13 A | mean, it looks like in Table 4 he may have

14 | done that.

15 Q Can you explain what the instrument approach

16 | is?

17 A Yes. Essentially, it's sort of an interesting

18 | statistical tool. | mean, the exanple | like to give in

19 | explaining instrunents is fromny coauthor, Steve

20 | Levitt's really fun paper, where he was trying to

21 | estimate the inpact of police on crine.

22 And what he noted -- and it's a tough -- it's a

23 | tough thing to estinmate. Because when crime goes up,

24 | people tend to hire nmore police. And there were actually

25 | a nunber of studies that concluded that police increase
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1 | crine, because they were doing sone sort of

2 | unsophisticated study that correlated the higher crime

3 | rates with the higher nunber of police.

4 And so Steve Levitt, ny coauthor, said if we

5 | can come up with a good instrunent, we may be able to get

6 | a better estimate. And so the idea for an instrunent is

7 | can you find sonething that causes police to junp up sort

8 | of exogenously, rather than part an endogenous process.

9 | So rather than police going up sinply because crinme is
10 | going up, is there anything that, |ike, somehow injects
11 | police into a systemthat's already in place.

12 And what he found is in nayoral election years,
13 | mayors tend to put nore police on staff as a way to

14 | danpen down crine. And so the instrument was the mayora
15 | election years. And it allows you to get a better

16 | estimate of the inpact of police on crine than you woul d
17 | get just with an uninstrunmented panel data anal ysis.

18 So that's the idea behind instrunents. You're
19 | trying to come up with sonmething that is correlated with
20 | the thing that you're interested in but doesn't inpact
21 | crime except through this instrumental mechani sm

22 And so in Levitt's paper the instrument was

23 | mayoral election year. And the -- for the instrunental
24 | variabl e approach to work, the mayoral election year has
25 | to influence the nunber of police but not otherw se
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1 | influence crime except for its influence on the nunber of
2 | police. So that's what instrunments is trying to do.

3 Q ay. D d you use the instrument approach in

4 | your report?

5 A | didnot. It's a demandi ng approach, in the

6 | sense that you really need an unusual thing to be true,

7 | which is you've got sonme factor that influences police,

8 | or whatever responsive variable you're interested in, but
9 | doesn't influence crime directly except for its influence
10 | on police.

11 And so inacrine realm it's very hard to find
12 | good instruments that neet that definition, and if you

13 | don't have a good instrunent, very bad things can happen.
14 | Your estimates can blow up very wildly.

15 And -- but, you know -- so there are sone

16 | clever papers. Like one paper tries to use the terror

17 | alert level as a way to see what happens to crine,

18 | because, you know, suddenly there are nore police on the
19 | street when the terror alert rises, and can we see what
20 | happens to crine.
21 But that's a very specific and unusual event,
22 | and | wasn't able to find anything that | thought worked
23 | very well for, let's say, right-to-carry laws that m ght
24 | be a useful instrunent.
25 Q So looking at Table 4, which is --
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1 A Yeah.

2 Q -- Exhibit 6.

3 A Yeah.

4 Q You can -- can you tell fromthat whether

5 | Zimmerman was using the instrunent approach?

6 A | mean, | see the discussion belowis

7 | evaluating the instrunent. So it does look like he is

8 | doing that.

9 Q Do you know if that was his preferred approach?
10 A You know, | -- | would have to, you know, | ook
11 |alittle bit nore carefully. | notice that he is
12 | discussing this problemof instrunents need to be
13 | evaluated and there's a weak instrunent problem but |
14 | can't recall off the top of ny head, you know, what his
15 | bottomline conclusion on the instrunmental variable
16 | estinmate was.

17 Q In looking at Table 4, can you identify any of

18 | the estimates Zimmerman has in there that show RTC | aws

19 | increase any type of crinme significantly? Statistically

20 | significantly?

21 A Yeah, it's alittle strange. Let's see.

22 Yeah, | mean, it |ooks as though the estinates

23 | are not significant in this table for the shal

24 | vari abl es.

25 MR, EISENBERG If | may interject. | want to
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1 | note for the record that it's very hard to read those

2 |little single dots, double dots, and triple dots in the

3 | chart. Like a vision chart al nost.

4 BY MR BRADY

5 Q If it's easier to look at the -- | just wanted

6 | toisolate this, but it is in the other report. |If it's

7 | easier to read in the actual report, you mght want to

8 |try that.

9 MR, ElI SENBERG  Unfortunately, no.

10 | think -- ny guess is that the original report

11 | mght have a separate color there that conmes out as a

12 | very faint gray in black and white.

13 BY MR BRADY:

14 Q Are you able to read it, Professor?

15 A Yeah. | spent ny life reading this sort of

16 | stuff.

17 Q ay. That's good to hear.

18 Can you hand nme back the study --

19 A Onh, sure, sure, sure.

20 Q -- please? | apol ogize.

21 A No worries.

22 Q Was this all the pages? | think there -- were

23 | there nore pages? |'msorry.

24 A | think I forgot this -- | should pull this

25 | together. Looks like sonething is -- yeah, | -- | may
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1 | have nessed this up. Let ne see. 72, 73, 74, 71. kay
2 | think that's all of it, but --
3 Q Al right. Thank you.
4 |'mjust going to give you Page 74 of the
5 | Zi nrerman study.
6 Can you read that highlighted portion al oud,
7 | please?
8 A Yeah. So it says, "Finally, the NNWestimtes
9 | of the inpact of shall-issue |aws generally suggested a
10 | positive effect of such laws on crime rates. However,
11 | after instrunenting while" -- looks like there's a typo
12 | in here. It should say, "while nost of the individual
13 | coefficient estimates on the shall-issue dumy renain
14 | positive, none are statistically insignificant" -- |
15 | think it should have said none are statistically
16 | significant -- there are a couple of typos in this
17 | sentence, but | think what he's saying, is in the
18 | instrunental version, the shall-issue dumy was positive
19 | but not statistically significant.
20 Q So you think that the word "insignificant”
21 | there is a typo, and it should be "significant"?
22 A | think so.
23 Q So what is your understanding of that
24 | conclusion? |s that what you just said, that there were
25 | sonme positive effects of RTC | aws on crine rates;
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1 | however, none were statistically significant?
2 A In the instrumented nodel. So this actually
3 | happens very comonly. So remenber | gave the exanple of
4 | the mayoral election year. And when you instrunment --
5 | because mayoral election years are |ike every four years.
6 You have essentially cut your sanple size by 25
7 | percent, because you're now only focusing on what happens
8 | in mayoral election years. And so while Steve got a
9 | better estinmate for the inpact of police, it did nake al
10 | of his other estinmates nore statistically insignificant,
11 | because now you have reduced the anount of crine. Now
12 | you' ve reduced the nunber of observations.
13 And what's critical for statistica
14 | significance is having a | ot of observations, and when
15 | you instrunent you -- you're necessarily trading off this
16 | issue of, you know, hopefully getting a better estinate
17 | on the variable that you're nost interested in, and he
18 | was interested in these security neasures and,
19 | presumably, got a better nmeasure for the private security
20 | efforts.
21 But it does nmean that your other estimates wll
22 | tend to | ose significance, because, in effect, you're
23 | shrinking down the nunmber of effective observations that
24 | you have.
25 Q So you did not include this provision of the
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1 | Zinmerman report in your study; is that correct?

2 A Yes. | did not.

3 Q Wiy did you omt it?

4 A Yeah, just for this reason, that | think -- |

5 | think Zimmerman would say I'm-- in Table 4, I'mreally

6 | hoping to get a better estimate on the inpact of private

7 | security measures, which is what he's instrunenting for

8 And | think he woul d recogni ze that, hopefully,

9 |the instrunenting is getting hima better estimte for

10 | the private security efforts, but it's probably weakening

11 | the power of his ability to identify the true effects of

12 | the other explanatory variables in his nodel.

13 And so, as | nentioned, if you |look at Steve

14 | Levitt's famous paper on police and crinme, when he

15 | instrumented all -- for police, all of his other measures

16 | becane |less statistically significant. And that tends to

17 | be the case in these instrunmented nodels.

18 So | think it probably is the case that you'd

19 | have nore confidence in the Table 3 shall results than

20 | the Table 4 shall results.

21 Q In other words, is it fair to say you didn't

22 | include it because you discount the value of the

23 | instrumental nodel? O at |east Zimrernman's

24 | instrument --

25 A Yeah, | nean, again, instrumenting is a very
2 ESQUIRE LD T

Exhibit 3 - 83



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 84 of 298 Page ID

JOHN J. DONOHUE FLros July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 83

1 | targeted approach, and you're really saying, The only

2 |thing | really care about nost is the thing that |'m

3 | instrumenting for.

4 So when Levitt instrumented for police, that

5 | was the only variable that he was really concerned about.
6 | He didn't really care whether he was getting good

7 | estimates in incarceration or other explanatory

8 | variables. And again, it's a sort of tradeoff idea.

9 And so what Zi nmerman was doing here is he was
10 | saying, |I'mgoing to instrument for these private

11 | security efforts, and | think that'll give ne a nore

12 | precise estimate for private security. But whenever you
13 | instrunment, you're essentially cutting your data --

14 | you're effectively reducing your sanple size, and that

15 | nakes it harder to get statistically significant

16 | estimates on your other neasures.

17 And even on your instrunented measures,

18 | sonetimes you have trouble there, but | think he did

19 | retain significance on the first two neasures that he
20 | shows in this table.
21 Q Ckay. Are you famliar with Zi mrerman's
22 | 2000 -- subsequent study from 2014 that he coaut hored
23 | with Carlisle Mody, Thonas Marvell, and Fasil Al emante?
24 A (No audi bl e response)
25 Q It is tiled "The Inpact of Right-to-Carry Laws
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1 | on Crime: An Exercise in Replication"?
2 A You know, | -- I'msure | saw that at sone
3 | point along the way.
4 Q | would like to mark it as Exhibit 8.
5 (Exhibit 8 was marked.)
6 BY MR BRADY
7 Q If you could turn to Page 80, as it is
8 |indicated on -- at the bottomof the page. Were it says
9 | "Summary and Concl usi ons. "
10 A Yes.
11 Q I'lIl read aloud this tinme, and you just tell ne
12 | that |'mbeing accurate, so you don't have to -- is that
13 | okay?
14 A Oh, fine.
15 Q So it says, "The nost robust result, confirned
16 | on both the ADZ county and state data sets, is that the
17 | net effect of RTC laws is to decrease nmurder. This is
18 | consistent with the theory that the deterrent effect of
19 | concealed firearns is greater than the instrunentality
20 | and lethality effects.”
21 Did | quote that accurately?
22 A Yes.
23 Q Turn to the next page.
24 The very last sentence states, "lIn any case,
25 | given that the victimcosts of nmurder and rape are orders
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1 | of magnitude greater than those of robbery and assault,
2 | we conclude that RTC |l aws are socially beneficial."
3 A Yes.
4 Q Did you consider this report in making -- in
5 | preparing your study?
6 A Yes. | did.
7 Q Can you point to me where in your study this is
8 | reflected?
9 A Onh, no, | -- | probably was -- was even nore
10 |[inclined to cite Zimrerman's paper, in part, because he
11 | was witing, attacking nme, that nade it, | think, nore
12 | credible than -- you know, his study would clearly be an
13 | exanpl e of soneone who's not on -- you know, sonebody
14 | who's a friend or soneone who's, you know, clearly on ny
15 | side on this issue.
16 Q So you included his -- this study in your
17 | report?
18 A Yes.
19 Q Can you point ne to where in your report you
20 | consider this study?
21 A Ch, no. That's what | was -- | was referring
22 | to the Zi nmerman paper that we had been discussing
23 | that -- because this paper that you' ve just handed me --
24 | what is this? Exhibit 7?
25 Q 8.
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1 A 8. Because Exhibit 8 sort of shows that
2 | Zimrerman is certainly not sonmeone who's, you know,
3 | deferring to ne or someone who woul d be identified as on
4 | nmy side. | thought that the earlier Zi nmerman paper was
5 | sort of nore valuable to show that, when he did his own
6 | analysis, this is what he came up with.
7 Q So then you did not include this report -- or
8 | this study in your -- in preparing your study, Exhibit 8?
9 A Yeah, | nean, | didn't cite this study, but
10 | I -- you know, in general, | think about these things as
11 | I'"'mdoing ny work.
12 Q Wuldit -- is it your viewthat the portion
13 | that | read of Exhibit 8 contradicts your conclusion in
14 | your report?
15 A Yeah. And if you actually look at ny NBER
16 | working paper, | do cite this paper, sort of, on Page 2.
17 | So | didn't put it into nmy expert report, but | do cite
18 | his paper in the first footnote of the NBER working
19 | paper.
20 Q Ckay. So then you did consider this study in
21 | preparing your report?
22 A Yeah, no, | said | considered it. | just
23 | didn't cite it in ny expert report, but | did cite it in
24 | the -- in the working paper.
25 Q Wuld it be fair to say that the quotes that |
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1 | just read fromthis study contradict your conclusions in
2 | your expert report?

3 A Ckay. Let nme just sort of |ook back for one

4 | second.

5 Q Actually, I can --

6 A Yeah. So he says the nost result -- the nost

7 | robust result is that the net effect of RTClaws is to

8 | decrease nmurder. So | would disagree with that

9 | conclusion, but that's what he did say.

10 And then he goes on to say, "However, there is
11 | evidence that state data right-to-carry |aws nay increase
12 | robbery and assault.” So in sone ways he's supporting

13 | nme; in sone way he's contradicting what | found.

14 Q Hs ultimate conclusion, is it fair to say, is
15 | that RTC laws are socially beneficial? 1Is that correct?
16 A Yes, that's what -- that's how he -- or how

17 | this paper ends.

18 Q You also rely on the Durlauf, d-u-r-l-a-u-f,

19 | Navarro, and Rivers' paper as supporting your
20 | conclusions; is that correct?
21 A | did cite that paper.
22 Q Does that paper support your conclusions in
23 | your report?
24 A Their preferred nmodel supports my concl usion.
25 Q Wat made you cite to that paper out of the
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1 | universe of other carry papers?
2 A Wll, Steve Durlauf is a very, very talented
3 | professor and -- nows a friend, but he and | were
4 | classmates in graduate school. So he's sonmebody | would
5 | take very seriously.
6 You do definitely have hierarchies anong
7 | enpirical scholars, and sone are nore credible than
8 | others. And he's a very tough customer. He's sonebody
9 | who, you know, is very reluctant to draw concl usions from
10 | data unless he's pretty confident. So definitely
11 | sonebody | read and aminterested in.
12 Q Reliable, trustworthy?
13 A Ch, yeah, he's very reliable and trustworthy.
14 | | disagree with himsonetinmes, but I would al ways read
15 | what he says carefully.
16 Q Does this study -- when | say, "this," the one
17 | you cited, which I mght as well mark as Exhibit 9 right
18 | now anyway, just so we can be clear.
19 (Exhibit 9 was marked.)
20 | BY MR BRADY
21 Q Does it account for both types of fixed
22 | effects, to your know edge?
23 A You know, | -- he used a different approach
24 | than the one | use. So | -- off the top of ny head, |
25 | can't recall. He used the sort of Bayesi an nodel
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1 | generating device, which is an interesting and different
2 | technique, but he's very smart guy and does very

3 | interesting work.

4 Q You know what? | should have got your updated
5 | Exhibit B, to make sure it still has what |'m about to

6 | ask you about.

7 MR, BRADY. Should we break for lunch? O would
8 | you all prefer -- because, | mean, | mght as well nake
9 | sure that | have the right Exhibit B,

10 MR, EI SENBERG | am happy to defer to everybody
11 | el se.

12 MR. BRADY: Well, the court reporter. Wuld

13 | you --

14 THE WTNESS: |'measy. Watever hel ps you guys.
15 MR, EI SENBERG Wul d you |ike a break?

16 MR. BRADY: We're unlikely going to be able to

17 | power through without going to lunch. | got quite a bit
18 | nore material to go through.

19 MR, ElI SENBERG ~ Yeah, | nean, |'mnot saying no.
20 | I"'mjust saying if you guys want -- you guys want to
21 | continue, I'Il continue. |If you want to stop, |'m happy
22 | to stop.
23 THE WTNESS: Yeah, |I'mthe sanme. Like whatever
24 | is good for you.
25 MR. BRADY: (Ckay. Let's take a quick break.
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1 (Lunch recess taken from12:33 p.m to

2 1:40 p.m)

3 MR. BRADY: |'mgoing to mark as Exhibit 10 the

4 | latest version that | possess of the DAW

5 THE WTNESS: Yeah

6 (Exhibit 10 was marked.)

7 BY MR BRADY

8 Q Could you open that to Page 18.

9 A Yes.

10 MR. EISENBERG If you want to just state for the
11 | record that off the record, Professor Donohue said that
12 | there is a nore --
13 MR, BRADY: Sure.
14 MR. EI SENBERG -- up-to-date version of this
15 | paper.
16 MR. BRADY: Of the record Professor Donohue
17 | stated that he has a nore updated version of this paper.
18 | Counsel does not have that at this tinme.
19 MR. EISENBERG | believe. | believe that this
20 | one --
21 MR. BRADY: Plaintiff's counsel does not have it
22 | at this tine.
23 MR, ElI SENBERG Ch, pardon ne.
24 | believe that this version, the one that's
25 | dated June 12, is the latest version that defense counsel
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1 | has as well and that defense counsel attenpted to
2 |transmt to plaintiff's counsel.
3 MR. BRADY: (kay.
4 Q So do you see Section 7, sunmary of panel data
5 | anal ysis?
6 A Yes, yes, yes.
7 Q Can you read for nme, starting fromthe second
8 | paragraph, starting with, "Durlauf, et al."
9 A Yes, yes. Ckay. "Durlauf attenpts to sort out
10 | the different specification choices in evaluating
11 | right-to-carry |aws by using a Bayesi an nodel averaging
12 | approach, using county data from 1979 through 2000.
13 | Applying this technique, the authors find that in their
14 | preferred spline or trend nodel, RTC |aws el evate viol ent
15 | crine in the three years after RTC adoption." Quote, 'As
16 | a result of the |aw being introduced, violent crime
17 | increases in the first year and continues to increase
18 | afterwards.""
19 Q ay. That -- what you just said, quote, is a
20 | quote fromthe Durlauf study, correct?
21 A Yes.
22 Q Ckay. | believe we already nmarked as Exhibit 9
23 | the Durlauf study.
24 VWhat is your understanding of that quote's
25 | purpose in the Durlauf study?
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1 A You know, | think what he was doing in this
2 | paper was sort of trying to show the sensitivity of the
3 | results in the estimation of the inpact of
4 | right-to-carry, and he was follow ng up on a suggestion
5 | of the Strnad paper that | cite below this, that you
6 | coul d use Bayesi an approaches to perhaps pick the best
7 | nodel .
8 And Durl auf said, if we were using that
9 | approach, this is the preferred nodel that woul d emanate
10 | fromhis Bayesi an anal ysis.
11 Q Is it your viewthat this study's ultinate
12 | conclusion is that RTC | aws el evate violent crine?
13 MR, ElI SENBERG Just a point of clarification,
14 | you're still referring to the Durlauf study?
15 MR BRADY:. Yes.
16 THE WTNESS: You know, | think this was nore a
17 | met hodol ogi cal paper than trying to reach that ultinate
18 | conclusion. The reason why | say that is that Steve just
19 | used the county-level data set fromthe National Research
20 | Council report to do his analysis. And so it was nore to
21 | say, Let ne look at this data set that the National
22 | Research Council used and see if this Bayesian technique
23 | can generate a result.
24 But if he had really wanted to draw a firm
25 | conclusion on the inpact of right-to-carry |aws, he would
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1 | have used the nore conplete data that was avail abl e when
2 | he wote this paper.
3 BY MR BRADY:
4 Q So then this study does not have an ultimte
5 | conclusion that says RTC | aws increase violent crine?
6 A | mean, it just says in the best -- in what his
7 | Bayesi an approach said was the best nodel, violent crine
8 |increases at the rate suggested here. But he was
9 | somewhat retrained in saying that, you know, therefore,
10 | I'mconvinced that violent crime increases.
11 Q kay. So we've marked the Durlauf study as
12 | Exhibit 9.
13 For your assistance -- you don't have to wade
14 | through it -- can you read the highlight right there?
15 A Sure.
16 Q Al oud, please.
17 A "Overall, we conclude that the evidence that
18 | shall-issue right-to-carry |aws generate either an
19 | increase or decrease in crime on average seens weak."
20 Q Have you seen that sentence before?
21 A Yes, yes.
22 Q And you omtted it fromyour report, correct?
23 A Yeah, because, essentially, as | said, that was
24 | the conclusion of the National Research Council, which
25 | had | ooked at the data through 2000, and Steve was
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1 | saying, Yes, | sort of support that conclusion.
2 But it wasn't really relevant to ny report, now
3 | that we have the nore conplete data. So | was able to
4 | draw stronger conclusions than he was able to.
5 Q Were there any other conclusions in the Durl auf
6 | study that you considered in preparing your report?
7 A You know, | -- | looked at them and -- | can't
8 | remenber if he hinted about property crinme being
9 | influenced, but | didn't -- you know, at this point |
10 | basically don't ook back to anal yses that exclude data
11 | after 2000, because we have a much richer data set at
12 | this point.
13 Q Can you read for me the first highlighted Iine
14 | there fromthe Durl auf study?
15 A Yeah. "Relative to the strong clainms nmade by
16 | particular papers in the literature, we find evidence
17 | that the estimated effects of shall-issue right-to-carry
18 | laws on crime are very sensitive to nodeling
19 | assunptions.”
20 Q What is your understanding of that quote?
21 A You know, this is essentially the identical
22 | conclusion of the National Research Council study that
23 | was al so using the same county-|level data set through
24 | 2000 that Steve was | ooking at and reached, really, very
25 | much the sane conclusion, that the results are sensitive
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1 | to nodeling assunptions.
2 Q Wuld you say that there is a consensus in the
3 | community that that is the case?
4 A You know, | certainly believe that, and --
5 Q So you believe that effects of RTC | aws are
6 | very sensitive to nodeling assunptions?
7 A You know, | believe it if you're looking at the
8 | county-level data set through 2000. And that was -- that
9 | was what the National Research Council was doing.
10 And indeed, it was really ny work that
11 | convinced themthat this was true, you know.
12 | Essentially, the National Research Council was adopting,
13 | you know, what ny work had shown about right-to-carry
14 | laws, that the results were very sensitive to node
15 | assunptions with the data available at that tine and the
16 | techniques available at that tine.
17 Q You rely on a paper in the Anerican Journal of
18 | Public Health by David Swedler, Mlly Sinmons, Francesca
19 | Dom nici, and David Hemenway; is that correct?
20 MR. EI SENBERG (hjection. Vague and anbi guous as
21 | to the word "rely."
22 MR BRADY: |'Il strike that, other than the title
23 | of it.
24 Q You cite that paper in your report; do you not?
25 A You know, | -- | should I ook back at the
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1 | report, just to be clear. But I mean, it sounds like a

2 | paper | mght have cited.

3 MR, ElI SENBERG Are you | ooking for your --

4 THE W TNESS: Yeah, ny expert report.

5 So this -- do you have the page or anything?

6 | I'"'mnot sure | can find it.

7 BY MR BRADY

8 Q It's the one tal king about |inking gun

9 | ownership rates with police hom cides.

10 A Oh, yes, yes.

11 Ckay. Yes, yes.

12 Q Did I refresh your nmenmory on your reliance on
13 | that study?

14 A Yes, yes, yes.

15 Q Does it refresh your nenory on the details of
16 | the study itself?

17 A Yes.

18 Q Do you recall if that particular paper included
19 | both fixed effects, state and tinme?
20 A Yeah. So this was, | believe, a sinpler
21 | statistical approach.
22 Q So it did not include both --
23 A Yeah, this was not a panel data paper. So they
24 | could not use state and the fixed effects.
25 Q Wuld it concern you if they did not use both
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1 | fixed effects, as far as trusting their concl usions?
2 A You know, it's certainly sonething worth
3 | considering.
4 Wien you | ook at any of these studies, you
5 | know, how nmuch wei ght can you put on it. This was sort
6 | of afirst study trying to make this link, and if | were
7 | going to go to the mat that this had been established, |
8 | would say, you know, is there any way we can get panel
9 | data.
10 Turns out panel data's harder to get. But it
11 | woul d be nicer to have confirmation fromnultiple
12 | studies, whichis, in general, true. |If you can, you
13 | know, see nore than one study pointing in a certain
14 | direction, that that's better, and |I always |i ke panel
15 | data if you can get it.
16 Q If including -- sois it your -- just to be
17 | clear, is it --
18 A Yeah.
19 Q -- your conclusion that they did not use both
20 | fixed effects?
21 MR, ElI SENBERG ~ Cbjection. Msstates prior
22 | testinony.
23 THE WTNESS: Yes, that is ny recollection. I'd
24 | have to | ook back to be perfectly clear, but that was ny
25 | recol l ection.
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1 BY MR BRADY
2 Q Assumng they did not, if including one or the
3 | other would change the result, would that change your
4 | opinions about the conclusions of this report?
5 A You know, it certainly -- it certainly could.
6 | In general, these things are like crystals. You want to
7 | look at themin many different ways.
8 This was a provocative finding that these two
9 | groups of states with equal nunbers of police officers
10 | had very different rates of police homcide. So that's
11 | an interesting and, you know, illumnating finding. But
12 | until, you know, other work has been done, | don't know
13 |if it would be the final word.
14 Q Do you nornally rely on -- or strike that.
15 Do you normally cite as supportive studies that
16 | do not include both fixed effects?
17 A You know, | was trying to make a theoretical
18 | point in line with some, you know, recent cases, |like the
19 | Philando Castile case, where a police officer shot a
20 | right-to-carry permt holder, show ng that, you know,
21 | police are apprehensive about dealing wth armed
22 | individuals, and this paper, you know, gave support to
23 | the idea about why they woul d be concerned.
24 But, you know, it's -- it's probably not going
25 | to be the final word on this question. But it's at |east
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1 | worth considering and woul d be supportive of this view
2 | that police officers are at risk from guns.
3 Q Is it fair to say that the report is suspect
4 | because it didn't use both fixed effects?
5 A You know, that's probably too strong a word,
6 | "suspect." But --
7 Q Would you prefer that they had used both fixed
8 | effects? Wuld you feel nore confortable relying onit,
9 | had they used both fixed effects?
10 MR, EI SENBERG  (bj ection. Conpound.
11 THE WTNESS: You know, it's -- | nean, it's a
12 | great question, because we're always sort of evaluating
13 | how nuch confidence we can put into any of these studies.
14 And here you could try to do this with panel
15 | data. It's a harder study to do than the study they did
16 | do. And, you know, the data denands are greater. So |
17 | would like to see that.
18 Probably can't do a synthetic controls in this
19 | case, and so if you could do that, I'd really like to see
20 | that. But this particular problemdoesn't sort of |end
21 |itself. But | think you could do a panel data analysis,
22 | and | would certainly be interested in seeing if anything
23 | canme out of that analysis, just along the |lines that we
24 | di scussed.
25 Q kay. I'dlike to nove on to the process that
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1 | you went through in preparing your study.
2 So you've alluded a fewtimes to the factor of
3 | the crack -- so-called crack epidemc.
4 A Yes.
5 Q What studies did you rely on in asserting that
6 | the violent crime increase between 1985 and the early
7 | "90s resulted fromthe introduction of crack cocai ne?
8 MR, ElI SENBERG  (bjection. Lack of foundation.
9 MR, BRADY: Strike that.
10 Q Did you -- does your paper assert that the
11 | violent crinme increase between 1985 and the early 1990s
12 | resulted fromthe introduction of crack cocai ne?
13 A Yes, | -- | believe that, and | probably said
14 | that in the report.
15 Q On what do you base that belief?
16 A Yeah. Just the literature in this area.
17 | There's a very strong report by Steve Levitt that was
18 | published in the Journal of Econom c Perspectives that
19 | went through the data on the inpact of crack on crine.
20 Q Is that cited in your study?
21 A You know, | probably did not cite that in this
22 | paper, but if -- if | were, you know, asked to sort of
23 | buttress a point, that woul d probably be the first paper
24 | that | would | ook to, Steve being, you know, one of the
25 | elite academ cs, wi nner of the John Bates C ark nedal,
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1 | whichis like the junior Nobel Prize in econom cs.

2 So that's where | would go if | felt | needed

3 | support. It is a very wdely accepted view. So |

4 | probably didn't think it was controversial, but if I

5 | needed support, that's what | would cite.

6 Q Wuld those -- is there, |ikew se, support for
7 the notion that California, New York, and Washi ngton,

8 | D.C., were areas with the, quote, "the worst crack,

9 | problens,"” as indicated in your report?

10 A Well, there's certainly a |lot of evidence of

11 | crack problens in those areas.

12 Q Being the worst?

13 A Wll, that's a good question. Wen | wote

14 | that | was sort of thinking in relation to the initial

15 | adopters of right-to-carry states, you know, the Dakotas
16 | and Maine, where they really didn't see this crack

17 | problemin the [ate 1980s.

18 But it's a fair point to say, you know, did you
19 | really do a study showing which is the worst. | actually
20 | did try to sort of look at that, | think, in another
21 | paper, which were the worst crack states, but | wasn't --
22 | | wasn't drawi ng on that work in making that concl usion.
23 | just -- to be nore careful, it mght have
24 | been better to say these were states that had a
25 | significant problem and worse than other adopters of
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1 |right-to-carry |aws.
2 Q You assert in your report that previous studies
3 | find support for RTC | aws didn't account for the crack
4 | cocaine factor; is that right?
5 A Yes, yes, yes.
6 Q Are there none that accounted for it?
7 A You know, | don't nean to be overly critical
8 | here, because | think -- | think it's really hard to
9 | fully account for the crack problem and I think there
10 | are some studies that try to do sonmething, but | don't
11 | think anybody has ever done anything that really
12 | effectively addressed the crack issue.
13 There were sone papers that tried to do -- and
14 | there's always, again, an issue in statistical nodels,
15 | can you get an explanatory variable that quantifies the
16 | relationship between, in this case, crack and crine, and
17 | that is plausible.
18 And it turns out to be a trickier objective
19 than one mght like. Even ny friend, Steve Levitt, who |
20 | mentioned, tried to develop a crack index, and | don't
21 | think it was very fully successful, but he did try to do
22 | that.
23 Q Would you consider John Lott's 2010 third
24 | edition of "Mdre @uns, Less Crine," to have addressed the
25 | crack issue?
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1 A You know, John and | have gone back and forth

2 |onthis for a while. You know, sonetimes | think John is

3 | nore concerned with the cosnetics of the study than the

4 | validity of the study, and so | think he wants to put

5 | sonething in his paper that said, see, | controlled for

6 | crack and didn't change ny results.

7 But | don't think he had a reasonabl e control

8 | for crack. But he has -- he has tried to do sonething,

9 |and -- | don't really fault himfor not being able to do
10 | sonething, because anything that | haven't been -- unable
11 | to do, |I'mnot surprised that John was unable to do.

12 MR BRADY: 1'd like to mark this as Exhibit 11.
13 (Exhibit 11 was marked.)
14 | BY MR BRADY
15 Q As you can see, this is the cover of said book,
16 | "More @uns, Less Crinme." If you open it up to the third
17 | page --
18 MR, EI SENBERG Just to clarify, the exhibit has
19 | only four pages?
20 MR BRADY: Correct.
21 Q Do you see how, in the text beneath the graph,
22 | it says, "In nine alternative graphs that follow, | | ook
23 | at many conbinations of factors that can explain crine"?
24 | And it lists them al phabetically.
25 Do you see what the "I" says?
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1 A Wait a mnute. The bottom of Page 2 --
2 Q 277?
3 A -- 77 says, "The nine figures statistically
4 | show' --
5 Q It says, "In the nine" --
6 A Oh, | see.
7 Q -- "follow, | ook at nmany conbi nati ons of
8 | factors that can explain crine." It "A" "B" "C" "D"
9 B =R S C T T
10 A Yeah.
11 Q "I" says, "Including crack cocaine use for the
12 | 1980 to 2000 period. See Figures 10.3-Ato 10.3-1."
13 A Yes, yes, yes.
14 Q So what is your -- is it your viewthat
15 | Professor Lott's treatnent of crack cocaine in that
16 | instance is cosnmetic?
17 A Yes. This actually is the crack variabl e that
18 | Steve Levitt tried create. And so John includes it into
19 | his analysis. Just as Marvell and Mody do in theirs.
20 So when we went through our exam nation of the
21 | different panel data nodels, one of themwas Marvell and
22 | Moody, and Marvel |l and Mbody include this exact sane
23 | vari abl e.
24 Soif -- | mean, again, it's not -- it's not
25 | John's fault. | just don't think that variable works
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1 |very well. And it also has the major problemthat it
2 | limts the analysis to the pre-2000 peri od.
3 So one of the great advantages of my work is
4 | that | have 14 nore years of data, 11 nore states
5 | adopting right-to-carry laws. And if you include this
6 | crack variable, then you can't | ook beyond 2000. As we
7 | saw Durlauf said, you know, the results are too ambi guous
8 |if you're only looking at data through 2000, and that was
9 | the National Research Council's concl usion.
10 So it creates problems if you try to use this
11 | particul ar neasure, because it nmeans you can't | ook
12 | beyond 2000, because that's the only period that Steve
13 | Levitt created that crack variable.
14 Q But wasn't the crack epidemc -- so-called
15 | crack epidemc that you allude to between 1985 and 19957
16 A Yes, yes.
17 Q Then how woul d post-2000 data be rel evant?
18 A Well, only in the follow ng sense. That if you
19 | run these -- if you run these nodels and you include a
20 | variable that you don't have data for after 2000 -- such
21 | as the crack variable -- then it wll drop out all of
22 | your data for after 2000, because the regression won't
23 | work if it doesn't have information in every colum.
24 And so, basically, what Lott is able to do is
25 | essentially do a variance of what Steve Durlauf and the
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1 | National Research Council were trying to do, which is can

2 | we tease out the inpact of right-to-carry [aws by | ooking

3 | at the period before 2000. And, you know, the strong

4 | conclusion seens to be it's very hard to tease that out

5 |if you're only Iooking at data through 2000.

6 So John still believes that right-to-carry | aws

7 | reduce crine, but we've seen that the Durlauf paper and

8 | the National Research Council rejected that finding.

9 Q They found that there wasn't enough evidence to

10 | decide either way; is that correct?

11 A Yeah, and they -- they specifically stated,

12 | quote -- |'m paraphrasing, you know, the scientific

13 | evidence does not support the viewthat right-to-carry

14 | | aws reduced crine.

15 Q But because they needed nore research, would it

16 | be fair to say -- obviously, they haven't seen your paper

17 | yet.

18 A Yeah.

19 Q But setting aside your current paper, |ust

20 | looking at their position, wouldn't it be fair to say

21 | that they rejected the idea that right-to-carry |aws

22 | increase crime?

23 A They -- they weren't really clear on any sort

24 | of affirmative conclusion, but because the dissenter

25 | tried to nake the affirmative case, |ook, we -- he said,
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1 || think right-to-carry | aws decrease nmurder. They went
2 | out of their way to say, W enphatically reject that
3 | conclusion, and then they just were sonewhat anbi guous,
4 | saying, you know, given the current evidence, we can't
5 | tell what the causal inpact of right-to-carry laws is on
6 | crine.
7 Q So then they're anbival ent as to whet her
8 | right-to-carry |laws increase or reduce crine? |s that a
9 | fair statenent?
10 A Yeah, based on the data and the statistical
11 | nodel s through 2000, that was their conclusion.
12 Q Ckay. Cetting back to the crack factor, if you
13 | wll, did your previous 2014 study account for that,
14 | account for the crack factor?
15 A Yeah, yeah. | nean, | did address it
16 | specifically, but | never used this particular crack
17 | variable unless | was m m cking Marvell and Mody, who
18 | used it, because | -- | don't believe that this captures
19 | the true relationship between crack and crinme, which
20 | is -- it's actually a subtle and interesting
21 | rel ationship.
22 Q I'msorry, just to be clear --
23 A |'msorry.
24 Q -- your 2014 report doesn't capture --
25 A Wll, | did address the crack issue, but | just
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1 | didn't use this specific variable that we're discussing

2 | that Lott references using.

3 Q You used it --

4 MR. EI SENBERG Let the record reflect that

5 | Professor Donohue is pointing to Page 277, that Note I,

6 | including crack cocaine for the 1980-2000 peri od.

7 BY MR BRADY

8 Q So you used a different nethodol ogy fromLott

9 |in dealing with the crack factor in your 2014 study?

10 A Yes.

11 Q Ckay. Do you still agree with that approach in
12 | dealing with the crack factor that you did in the 2014

13 | study?

14 A You know, certainly one part of what | did in
15 | that earlier work was replicated in this current work,

16 | where | said, well, since we have such a hard tine

17 | figuring out how crack was sort of influencing crine,

18 | let's look at 2000 to 2014, because by then the primary
19 | inpacts of crack had dissipated and we'll get a cl eaner
20 | look at the data, absent the crack problem
21 Now, as we said earlier, discussing sone of
22 | Zimrerman's stuff, that creates other issues. But that's
23 | one thing that | have been sort of consistently thinking
24 | about as a way around the crack problem because | stil
25 | haven't conme up wth a variable | think adequately
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1 | captures that crack-crime link. [It's a tricky issue.

2 Q In your 2014 study you anal yzed the effect of

3 | right-to-carry laws on the rates of specific violent

4 | crimes individually, correct?

5 A Yes, | did do that, yes.

6 Q Wat were those crines?

7 A | think I just followed Lott's approach of

8 | looking at all of what we call the Index 1 FBI crines.

9 | And so that would be rape, robbery, aggravated assault,
10 | murder, burglary, theft, and notor vehicle theft. Those
11 | woul d be the seven categori es.

12 Q Did your 2014 study find a significant effect
13 | fromright-to-carry |aws on nurder rates?

14 A You know, |I'd have to | ook back. Of the top
15 | of ny head, | suspect that there were sone instances

16 | where it did and sone where it didn't. The main --

17 Q Sorry, when you say sone where it did, some
18 | where -- are you saying sone regressions did suggest an
19 | increase in crime and others did not?

20 A Yes. I'mtrying to recall the earlier study.
21 In some ways it's sort of been superseded, in
22 | ny mnd, by the latest works. |'mnot as precise in ny
23 | recollection. But | suspect that there were sone nodel s
24 | in which it showed nurder going up and other nodels in
25 | which that was not the case.
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1 Q Wuld that be the sanme for rape?
2 A Yes. I'msure that would be true.
3 Q And robbery?
4 A Probably for robbery as well.
5 Q What about aggravated assaul ts?
6 A Aggravated assault -- | think was pretty
7 | consistent that aggravated assault was associated with --
8 | arise in aggravated assaults resulted fromthe
9 |right-to-carry |aws.
10 Q What does significant nmean in that context?
11 A Al | neant was that there was sort of credible
12 | statistical support for the idea that right-to-carry |aws
13 | increased aggravated assault.
14 Q Did your report in this case or the DAWanal yze
15 | the effect of right-to-carry | aws on robbery rates?
16 A In this paper | only ook at nurder and the
17 | aggregated property and violent crime categories.
18 Q Violent crime. So what is the definition of
19 | violent crime for the purposes of your report?
20 A So |l just -- | just followed the FBI definition
21 | of violent crine, which is taking the four categories of
22 | murder, rape, robbery and aggravated assault as, quote,
23 | violent crime. And then taking the three categories of
24 | property crine, which would be burglary, notor vehicle
25 | theft, and larceny, as the three property crine
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1 | categories.
2 That -- it is true that they do neasure ot her
3 | property and violent crines, but those are the -- those
4 | are the breakdowns that the FBI uses. |If you read a
5 | report that says violent crinme or property crine, that's
6 | the way they're counting that.
7 Q Does violent crinme, the termthat you use --
8 | the way you use it, does it include nurder, or are you
9 | dealing with nmurder separately?
10 A No, it includes nurder.
11 Q Includes nurder?
12 A  Yeah.
13 Q So you did a separate analysis for nurder and
14 | then a separate analysis for violent crime including
15 | nurder?
16 A Yes.
17 Q And violent crine does not -- the DAW does not
18 | distinguish between the specific crimes of rape, robbery,
19 | and aggravated assault, as you did in your previous
20 | study; is that correct?
21 A Yeah, in this paper | just |ooked at nurder,
22 | violent crine, and property. | didn't disaggregate
23 | further in either the property or the violent category,
24 | apart from nurder being segregated out.
25 Q So what is the benefit to the quality of the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 112



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 113 of 298 Page ID

JOHN J. DONOHUE Fser July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 112

1 | data set by lunping all of these crinmes -- treating them
2 | as violent -- treating all these individual crinmes as

3 | violent crines instead of dealing with themindividually,
4 | as you did in your previous study?

5 A Yeah.

6 MR, EI SENBERG  (bjection. Argunentative.

7 THE WTNESS:. You know, probably the standard way
8 | 1've done it in many crine papers is just to show nurder,
9 | property, and violent crine. Wien | was trying to sort
10 | of followin John Lott's footsteps to sort of see how ny
11 | results conpared to his, | was disaggregating.

12 But in this paper, as | think | said earlier,
13 | really just said, you know, now sort of come up with your
14 | own nodel and --

15 BY MR BRADY:

16 Q So why did your own nodel decide to aggregate
17 | those terns? What's the benefit of doing that --

18 MR. EI SENBERG Were you finished answering?

19 THE WTNESS: Yeah, so | can -- | can say nore in
20 | response to the question.
21 So essentially, there were couple of reasons.
22 | Some of themare theoretical, and some of themwere sort
23 | of pragmatic.
24 The pragnatic reason is, you know, the paper's
25 | already a hundred pages long, and | do like to go through
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1 | a fair nunber of robustness checks, and the nore
2 | individual categories you're using, the nore you're sort
3 | of multiplying your tables, and just the verbiage. And |
4 | already have to cut this down a lot to try to get this
5 | published. So that's sort of a pragmatic factor.
6 But as we said earlier, there's always these
7 | issues about, you know, if you nove in a certain
8 | direction, you get sonme benefits, and you give up
9 | something. Muve in the other direction, you'll maybe
10 | gain some benefits and | ose sonet hi ng.
11 So aggregation nakes it easier to generate
12 | statistically significant results. So we can see, if you
13 | conpare nurder versus violent crine, you do tend to see
14 | nore -- you know, nore precise estimtes, which is what
15 | you need to get statistically significant results in the
16 | violent crime category than the nurder category.
17 And that is, in general, true, that the nore
18 | you try to narrow your focus, the harder it is going to
19 | be to get precise estimates. So if you |look at the --
20 | all of my -- all the estinates that | have in the paper
21 | wll have, in parentheses underneath, a standard error.
22 And the bigger that standard error is, the
23 | harder it's going to be to generate statistically
24 | significant results. And you do get |ower standard
25 | errors wth aggregated violent crinme than individual
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1 | categories. So it is going to be easier to get
2 | statistically significant result.
3 On the other hand, as your question sort of
4 | suggests, you're getting, you know, in sone sense, a
5 | better estimate of a nore aggregated phenonenon, and
6 | sonetinmes we want to know, you know, nore precisely about
7 | the disaggregate effects. And so that's what we can do
8 |with this, and | -- | actually have run those exact sane
9 | regressions in this context as well.
10 | BY MR BRADY
11 Q Is that reflected in your report?
12 A You know, | didn't put theminto this report,
13 | but | do -- | have done those, and |'ve | ooked at them
14 | And, you know, in essence, it sort of conforns to the
15 | pattern of what we see in this report, that you get, you
16 | know, nore precise estimates for the aggregated nunbers
17 | than you do for the disaggregated nunbers, |ike mnurder.
18 Q So you ran regressions for the disaggregated
19 | crinmes in preparing this report, but you did not include
20 | then?
21 A No, | actually ran themafter there was
22 | criticismof not doing it. And, you know, it pretty nuch
23 | conforned to the findings of what we saw here.
24 Q Well, then why wouldn't you include it in your
25 | report? That would seemto suggest to bol ster your
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1 | argunent, no?
2 A Well, | said | ran themafter there was a
3 |criticismof not including them Wich -- so ny report
4 | had al ready been done.
5 Q So they are not included in your current
6 | report?
7 A That's right. So I think Gary Kleck criticized
8 | me for not doing that. So | just said to ny research
9 | assistant, you know, run those and --
10 Q But you're still making revisions to your
11 | report -- or to your study, as we've |earned here today,
12 | correct?
13 A Yes.
14 Q You don't think it's inmportant to respond to a
15 | critic and simultaneously bol ster your argument with
16 | additional regressions?
17 A You know, | didn't ask if I was allowed to do
18 | another report in response to Kleck, but I -- | really
19 | can't add any nore to this paper, because | already am
20 | way over what the American Econom ¢ Review and other top
21 | journals wants from a publishabl e paper.
22 But, you know, if they ask me to wite a
23 | supplement, it would be very easy for ne to run those
24 | regressions and show themin this context as well.
25 Q Wien did you run those regressions?
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1 A As | said, | ran them-- or had ny staff run
2 | themright after | read the Kleck report.
3 Q Does any other study analyzing the inpact of
4 | right-to-carry laws aggregate the different crinmes into
5 | the termviolent -- into one single category of violent
6 | crinme |like your report does?
7 A Yeah, we were just |ooking at the Durl auf
8 | study, and he does the exact same thing, breaks it down
9 |into nurder, property, and violent. |It's a fairly
10 | standard way. And he's --
11 Q Fairly standard.
12 Are there any other besides Durlauf?
13 A Well, many of ny papers have done it that way.
14 | As | mentioned, the papers in which I'msort of
15 | responding to Lott | would do it in which ever way he did
16 |it. But it is fairly traditional to break it -- the
17 | Brennan Center report, which is -- as | said here, also
18 | followed that protocol
19 Q So then your aggregating these ternms is not
20 | uncommon in your field of research?
21 A No, it's not unconmmon.
22 Q Oher than Durlauf, are there any other
23 | reports -- any other studies that you cite to in your
24 | report that use the same violent crime aggregate term as
25 | you?
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1 A Yeah, the Brennan Center report does that as

2 | well. So the four major studies that | -- or nodels that

3 | I would ook at are, you know, mne, the Brennan Center,

4 | Lott and Mustard and Marvell and Mody, and the Brennan

5 | Center also | ooks at aggregated violent crinme.

6 Q Are there any studies or reports cited in yours

7 | that did not use the aggregate termfor violent crine?

8 A Yeah, so Lott and Mustard and Marvel |l and

9 | Mbody, | believe, disaggregated.

10 Q Do you see any problens in conparing studies

11 | that use two different approaches?

12 A You know, for nme it's never a problem because

13 | I will just -- you know, if I want to conpare how ny

14 | results work to soneone who has done the aggregated or

15 | the disaggregated form | would usually, you know, create

16 | the data set and then just do the anal ysis nyself

17 | whichever way | thought was better to do it.

18 And if sonebody used only violent and | was

19 | interested in the subcategory, then | would -- | could

20 | use their overall nodel. Because the choice of

21 | explanatory variables and the way you specify them woul d

22 | be the sane whether you're |ooking at violent crime or

23 | murder or rape.

24 And so | don't need to be bound by whatever

25 | choice the other researchers made. | can aggregate it or
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1 | disaggregate as | think necessary.

2 Q You can aggregate or disaggregate, right?

3 Aren't you limted to their conclusion -- the

4 | other authors' conclusions in their study?

5 A You know, so -- for exanple, Lott has a nodel

6 | that he used, and | can run that -- | can run his exact

7 | model on ny data, either disaggregating or aggregating,

8 | and conme to ny own conclusion based on that and so -- in
9 | general, if you |look at nmy report, you wll see -- like
10 | using Lott's nodel, the results definitely do not support

11 | what Lott contends.

12 So | think that that's pretty powerful

13 | evidence. Because just using the exact identical nodel
14 | but using it on a longer time period and nore conplete
15 | data and, you know, the results support the opposite of
16 | what John Lott says.

17 So that's the nice thing about enpirical

18 | evaluation of the law, that you don't have to rely on

19 | anyone's word. You just need to get the data and run

20 | the -- run the nodel, and then you find out. As long as
21 | you're very honest and open in what you're doing, there
22 |isn't -- there isn't any way to criticize the

23 | inmplenmentation of the nodel.

24 You can always criticize whether the nodel is
25 | appropriate, but once you have a nodel, you run it on the
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1 | data, and that's going to give you the answer for that
2 | nodel.
3 Q Didthe increased violent crimes that result
4 | fromright-to-carry |laws that you conclude occur in your
5 |report --
6 A Yeah.
7 Q Do all of those crines involve firearns?
8 A No. No.
9 Q How do you know that?
10 A The increase that were -- or in essence, what
11 | our nodels are trying to do is show net effects. And so
12 | there could be sone benefits in right-to-carry | aws,
13 | there could be sone costs, and all we're able to conclude
14 | is here is the overall net effect.
15 And when it's a positive estimate, as it is for
16 | violent crime, that's telling us that violent crinme has
17 | gone up nore than it's gone down. So you can't say too
18 | nuch nore fromthat narrow finding than what | just said.
19 But we can make inferences about how the
20 | effects are playing out that would lead ne to believe
21 | that we're getting declines in both gun crinme and non-gun
22 | crinme.
23 Q If right-to-carry laws are responsible for
24 | increased violent crine --
25 A Yes.
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1 Q -- wouldn't the crime necessarily have to
2 | involve a gun?
3 A Not necessarily. It's a great question.
4 | Because there are so many pathways that are initiated by
5 | the decision to put guns into the sort of public arena.
6 And so of course, you know, probably the single
7 | biggest effect, apart fromthe increases in crinme, caused
8 | by permt holders is the theft and acquisition of guns by
9 |the crimnal elements once they've entered into the
10 | public mainstream
11 So once a crimnal has a gun, anything could
12 | happen. They could commt a gun crime. They could,
13 | knowi ng they've got a gun in their pocket, steal
14 | sonething and -- or beat up sonebody, knowing if he is a
15 | problem "Il pull out my gun and kill him So whichever
16 | way it plays out depends a little bit on the facts.
17 But if you're armng crimnals, you'll get nore
18 | gun crime, but you'll get all sorts of other crines. One
19 | of the crimes being theft of guns, and so that's a
20 | property crine that's going up. And so --
21 Q Your report concludes that property crine did
22 | not increase as a result of right-to-carry laws; isn't
23 | that --
24 A The net effect, yes. O | should be alittle
25 | nore clear. The -- there were two parts of the -- in
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1 | broad terms, two parts of the study. The panel data
2 | study did show fairly strong increases in property crine.
3 | The synthetic controls did not.
4 And since | tend to trust the synthetic
5 | controls nore than the panel, I'msort of leaning to the
6 | viewthat, whatever the effect is on property crine, is
7 |it's smaller and, therefore, you know, not show ng up as
8 | statistically significant in the synthetic controls. But
9 |if you believe the panel data results, then there does
10 | seemto be an elevation in property crime as well.
11 Q A statistically significant increase in
12 | property crinme?
13 A Yeah, if you just look at the tables --
14 Q That's the conclusion in your report?
15 A Yes. | nmean, it's -- if you |look at the
16 | tables, you'll see two asterisks next to the property
17 | crine levels. And that's true with the Brennan Center
18 | study or m ne.
19 Q Wat evidence did you rely on in making the
20 | representation that crimnals feel enbol dened to steal
21 | guns and carry guns and enforce their will as a result of
22 | aright-to-carry law? What evidence did you | ook at?
23 MR. EI SENBERG (hjection. Msstates the prior
24 | testinmony or the report, however you want to characterize
25 | that.
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1 THE WTNESS: Well, there's a lot of evidence that
2 | carrying guns outside the hone pronotes gun theft and

3 | leads to nore gun theft, and this has becone a big issue
4 |in the public debate now, where many police chiefs are

5 | encouraging people not to take guns out of the home

6 | because the theft problem has become so bad.

7 And so that's just the nature of, you know, the
8 | world we live in now. Quns are probably one of the nost
9 | attractive things for crimnals to steal. You know, TV
10 | sets are no |onger as appealing as they once m ght have
11 | been to burglars. Mich of the tine, when crimnals are
12 | trying to steal things, they're | ooking for guns.

13 BY MR BRADY:

14 Q Have you | ooked -- have you done any research
15 | on the theft of firearms in public?

16 A | have spent a fair amount of tine review ng

17 | the research. | have not done the research.

18 Q And what does that research say? How do

19 | firearnms get stolen in public?
20 A You know, one of the biggest ways is out of
21 | cars. So, you know, here in California, Sean Penn
22 | created quite a stir when he left his two guns in his car
23 | when he went to Chez Pani sse for dinner one night, cane
24 | back, the car was stolen. Got the car back two days
25 | later. O course, the guns were now in the hands of
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1 | crimnals.
2 And of course, it's -- it's such a bad problem
3 | because now the crimnals have a gun that can't be
4 | traced, and they can use that gun for whatever purposes
5 | they want.
6 Now, of course | don't think Sean Penn would
7 | ever shoot anybody, but |'mnot so sure about the people
8 | that stole Sean Penn's gun, whoever they gave that gun
9 |to. | suspect that those guys probably were shooti ng
10 | people. And that's one of the main avenues that
11 | right-to-carry laws increase violent crine.
12 Q So just -- | just want to be clear.
13 | Right-to-carry laws -- adoption of right-to-carry |aws
14 | result in increased property crine, such as gun thefts,
15 | is that correct, in your report?
16 A Yeah, | mean, | -- | just want to be clear. W
17 | discussed sort of the anmbiguities about what the net
18 | effect is on property crime, but we said for -- just
19 | looking at gun thefts, right-to-carry laws theoretically
20 | increase gun theft.
21 Q So | guess what |I'masking -- your -- is it
22 | fair to say the prem se of your paper is that the net
23 | effect of right-to-carry laws is the increase of violent
24 | crime on a whole, regardless of a firearmbeing invol ved
25 | in the crine?
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1 MR, EI SENBERG (bjection. Argunentative as to

2 | the word "premse."

3 THE WTNESS: Yeah. | would say that, you know,

4 | one of the main conclusions of the paper is that

5 | right-to-carry laws, on bal ance, seemto be ticking up

6 | your violent crime rate, you know, maybe a little over

7 | one percent every year for the first ten years.

8 So on bal ance, they're getting you up into the

9 | neighborhood of 13 to 15 percent after ten years. So

10 | that woul d be a major conclusion of the study.

11 BY MR BRADY

12 Q Ckay. And that one percent is a conbination of

13 | all sorts of violent crimes? The one percent increase --

14 A Yeah.

15 Q -- is all sorts of violent crinmes that you --

16 | or is it just the four that you included in your study?

17 A Yeah, that's just the four. So when |I'm naking

18 | that statenment, |I'musing the FBI definition of violent

19 | crine. So that's not including sinple assault; it's not

20 | including aggravated assault; and it al so includes

21 | murder, rape, and robbery.

22 Q Didyou define right-to-carry laws, the term

23 | "RTC," right-to-carry -- do you have a definition for

24 | what is aright-to-carry |aw?

25 A Yeah, | nmean, | -- | sinply said when states
2 ESQUIRE LD T

Exhibit 3 - 125



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 126 of 298 Page ID

JOHN J. DONOHUE #1840 July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 125
1 | pass laws that allow anyone who isn't in one of the nore
2 | prohibited categories to be able to get a permt if they
3 | junp through a couple of reasonably easy hurdles -- junp
4 | over a couple of reasonably easy hurdles, then | consider
5 | that a right-to-carry.
6 Q Are all right-to-carry -- all right-to-carry
7 | states have the sanme hurdl es?
8 A No. No.
9 Q Did you take into account the difference in
10 | those hurdles in conparing the right-to-carry states?
11 A Yeah, that's a good question. | actually just
12 | had a binary categorization. So at one point |'m saying
13 | you don't have a right-to-carry law at a point, you know,
14 | and | gave a specific nmonth and year in the paper; | say
15 | you do have a right-to-carry law. But there -- there are
16 | differences.
17 And of course, now we're in a world where a
18 | nunber of states have noved to conpletely perm ssive
19 | carrying without the need to get a permt of any kind.
20 | And so if you're one of those states during this period,
21 | it's just counted as being a right-to-carry state, but
22 | you could refine the analysis -- and I did do a slight
23 | effort in this regard.
24 Because | show t hat when Al aska went to
25 | permtless carry, you saw that violent crine junmped up
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1 | nore sharply after that. So they already had a
2 |right-to-carry law. Then they said permtless, and you
3 | can see a junp in violent crime at that point.
4 The | atest exanples -- Vernont has al ways had
5 | this, but the latest exanple of nmoving in this direction
6 | are very recent. So | wasn't able to do anything wth
7 | those. You know, | gave a 2021 version of this paper.
8 |I'll do a whole section on that.
9 Q Speaking of Vernont, do you know where it ranks
10 | on -- in the 50 states, as far as its crinme rate?
11 A Yeah, Vernont -- Vernont |ooks good. W're
12 | talking about fixed effects though, and they have sone
13 | attributes that nake them particularly good. New Engl and
14 | state woul d be better than non-New Engl and state and, you
15 | know, affluence, nore rural. Those are all very positive
16 | features.
17 Q Oher than the Al aska situation, where it just
18 | went to nothing, is it fair to say you did not account
19 | for the difference in difficulty to obtain a conceal ed
20 | weapon permt in the various right-to-carry states?
21 MR, EI SENBERG (bjection. Lacks foundation.
22 THE WTNESS: Yeah, | -- | only -- except for
23 | Al aska, as you say, | only had this binary categorization
24 | of right-to-carry or not right-to-carry, but I -- | don't
25 | distinguish in this paper. But it's a good -- a good --
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1 |it's a good question, you know, what will happen if you
2 |tried to tease out how nmuch the hurdles influence the

3 | outcone.

4 You shoul d be a researcher.

5 BY MR BRADY:

6 Q I don't -- | can't do math, so it's not -- [|'I]
7 | stick wth this racket.

8 So it's possible that those hurdles coul d

9 | change the anount of people who actually obtain permts;
10 | is that correct?

11 A Yes.

12 Q Have you researched what percentage of the

13 | popul ation actually does obtain a license in

14 | right-to-carry states?

15 A You know what? |'ve certainly been attentive
16 | to that research

17 Q But you haven't done any yourself?

18 A No. | nean, | would love to get, you know,

19 | panel data on the nunber of permits in every state in
20 | every year going back -- that would be nice data to get.
21 Unfortunately, many states have not -- have not
22 | captured that data, which is a loss to the research
23 | comunity.
24 Q Did you take into account the amount of
25 | licenses that were actually issued? In other words, do
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1 | you know the nunbers of |icenses that resulted after a

2 | right-to-carry law was inplenented?

3 A You know, | would |ove to get that data. And

4 | remenber, one of the challenges of doing a panel data

5 | analysis is that you can only run it if you have

6 | observations for every variable for every state and year.

7 | OGherwse, for whatever state or year you're mssing, it

8 | drops out of the analysis.

9 And there are very few states that you can get
10 | that data for, you know, for the time period that we'd be
11 | interested in. There are a few, but, you know, it's |ike
12 | four or five as opposed to, you know, the 51
13 | jurisdictions that I wuld |like to have data on.

14 O course, obviously, for the ones that don't
15 | have right-to-carry, you wouldn't have those. But you
16 | could still -- | mean, in the best of all worlds, you
17 | would like to get information on just how many people
18 | have permts to carry guns in every state. Though

19 | California is not a right-to-carry state, but there are
20 | permts here, and that would be nice information to get.
21 Q Well, speaking of California, are you famliar
22 | with California's conceal ed weapon permt regi nme?

23 A Yes.

24 Q You would characterize it as not

25 | right-to-carry?
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1 A Yes.

2 Q Eveninthe -- inthe entirety of California?

3 A Wll, interns of the state law, | categorize

4 |it as not right-to-carry. In terns of the way it plays

5 | out, you know, sheriff in Sacranmento was, you know,

6 | basically handing themout to anyone who wanted them you
7 | know, obviously within the contours of the |aw

8 Q Did you account for that in your report in

9 | analyzing California?

10 A You know, that has been a nore recent

11 | phenonenon. M data only went up to 2014. But | don't
12 | have -- | don't have either county data in this paper or,
13 | you know, specific data on the nunber of permts that

14 | have been issued. That would be great -- great data to
15 | have. | just don't have that.

16 Q You don't have the data for California

17 | counties, the issuance rate of California counties?

18 A Yeah, | --

19 Q But you were able to isolate California -- you
20 | were able to isolate the lack of a right-to-carry |aw
21 | statewde in California as being responsible for its not
22 | having an up-tick in crine like the right-to-carry
23 | states?
24 A Yeah, and if you | ook across the country, you
25 | know, the nunber of permts in California is vastly
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1 | smaller than the real right-to-carry states or certainly
2 | permtless carry states now, where people are able to
3 | carry without having to go through the permt.
4 Agai n, you can see one of the conplexities that
5 | researchers have, because when states nove from
6 | right-to-carry to permtless, thenit's no |onger as
7 | hel pful to know the nunber of permts, because a |ot of
8 | people say, well, why should I go through the hassle of
9 | getting a permt when I"'mallowed to carry it anyway.
10 So the information in the nunber of permts
11 | gets watered down for the -- | think 12 states now that
12 | have switched over to permtless carry.
13 Q So you conclude in your report that California
14 | during the 1990s -- the fact that it did not have a
15 | right-to-carry lawled to its better performance in
16 | reducing violent crine.
17 s that accurate?
18 A Wll, it"'s alittle bit Iess precise than that.
19 | Again, differentiating between the panel data analysis
20 | and the synthetic controls.
21 For panel data we are thinking in aggregated
22 | terns, again. So when we're saying that, conpared to
23 | states that we are categorizing as non-right-to-carry
24 | states, including California, in the aftermath of
25 | adoption, right-to-carry states seemto do worse
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1 | subsequent to adoption, again, conpared to those that
2 | don't adopt right-to-carry |aws.
3 And so it's a -- it's an aggregated compari son
4 | of, quote, right-to-carry states versus
5 | non-right-to-carry states. California is, obviously, a
6 | big part of that, because it's a fairly large state, and
7 | it doesn't have right-to-carry |aws.
8 But I didn't specifically disaggregate the
9 |results to see, you know, what was California's
10 | contribution to that overall conclusion. So that's the
11 | panel data stuff.
12 Now, synthetic controls | actually do sonething
13 |alittle bit different. There all | say is, for every
14 | state that does adopt a right-to-carry law, can | come up
15 | wth a reasonabl e conparison cohort, this synthetic
16 | control. And there the -- you know, | don't have any
17 | choice at that point.
18 | just run the synthetic control protocol, and
19 | it will pick out the states that are the conparative
20 | state. Sonetinmes it's California as part of that
21 | synthetic control, but of course, many tines it was not.
22 And so for the handful of states that
23 | California was part of the control, then you m ght draw
24 | the conclusion that you were just suggesting. But again,
25 |it's --
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1 Q Well, | wasn't -- just to be clear, | was

2 | quoting fromyour report that says, quote, "The fact that
3 | California, Wsconsin, and Nebraska did not have RTC | aws
4 | led to their better performance in reducing violent

5 |crinme." That's a quote fromyour report.

6 Do you --

7 A Yes.

8 Q Do you not agree with that statement in your

9 | report?

10 A So now you're referring to one of the synthetic
11 | controls conparisons, | believe. And so | can't renenber
12 | which state | thought -- was that Texas versus --

13 Q Yes.

14 A So yes. So there we're saying -- we're

15 | conparing those three states, and the percentages that

16 | the synthetic control conmes up with as the relative

17 per cent age.

18 And that's the conclusion that comes out of

19 | that particular conparison, that those states are a good
20 | conparative set of states for the violent crinme
21 | performance of Texas in the period before they adopted a
22 | right-to-carry law. And that the reason that they
23 | continued to do better than California -- better than
24 | Texas after Texas adopted was that they didn't have a
25 | right-to-carry.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 133



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 134 of 298 Page ID

JOHN J. DONOHUE 1848 July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 133

1 Q Wy are they good conparisons? Wy is

2 | California a good conparison state?

3 A Yeah. So this is sinply the nature of the

4 | synthetic control approach. |It's not a choice that I

5 | make in my own decision-making. It allows the

6 | maxim zation routine that Abadie created to pick out the
7 | states that wll best mimc the pattern of crinme that we
8 | see in Texas.

9 And so if you look at the picture, it's a

10 | fairly wavy pattern of violent crine, and the best

11 | mmcking of that pattern comes fromtaking those three
12 | states and the percentages that | indicate in the figures
13 | to come up with the, quote, synthetic control, which is
14 | essentially trying to identify, had Texas not adopted a
15 | right-to-carry state, this is our best guess as to what
16 | crine would have |ooked like in the ten years after 1996.
17 Q Soit's a guess?

18 A Well, we like to say a prudent estinate.

19 Q Sure.
20 But that goes -- you do say suggest. Your
21 | conclusion in your report says the evidence suggests,
22 | right? So you could be wong; is that correct?
23 A On, yes. You know, there's no -- there's no
24 | certainty in doing enpirical work. [It's all a matter of
25 | craftsmanship and follow ng appropriate protocols to get
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1 | the best estimate that we have, but as we nentioned with
2 | statistical significance, one out of 20 tines, a pure

3 | randomeffect will show up as, quote, statistically

4 | significant, and so you always have to be aware of the

5 | possibility that you got stung by a, you know, spurious

6 | result.

7 Q So -- but you try not -- for that, you try to

8 | get at the best result, right?

9 A Yes, yes, yes.

10 Q And you've indicated that an inportant factor
11 | in getting there is |aw enforcenent, correct?

12 A Yes, yes.

13 Q In conparing California and Texas, did you --
14 A Yes.

15 Q -- consider the fact, during the '90s, that

16 | California had a three-strikes |aw and Texas did not?

17 A You know, | only considered the |evels of

18 | incarceration of the two states, and so | was controlling
19 | for, you know, how many people were in prison relative to
20 | the population in the various states.
21 But I didn't do a nore refined assessnent of
22 | how nuch incarceration was playing a role in the, you
23 | know, crime rate of the states beyond that factor.
24 Q Did you consider the inpact of inventions of
25 | antidepressants |like Prozac during that time period?
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1 MR, EI SENBERG  (bjection. Lacks foundation.
2 THE WTNESS: So that's an interesting question.
3 | The --
4 BY MR BRADY
5 Q I"'mjust curious if you did consider it or not.
6 A Yeah, | actually did consider it. Because it's
7 | an inportant and interesting thought. The -- and this is
8 | one of the areas that people think of as panel data
9 | capturing a year fixed effect.
10 So as sonething like antidepressants canme into
11 | Arerica, they're sort of diffusing throughout the
12 | society. And as long as they're diffusing uniformy,
13 | then the year fixed effect is picking that up. |If they
14 | were -- if they were diffusing less than uniformy, then
15 | your year fixed effect is not picking it up.
16 So | did think about this, and | thought, given
17 | the data limtations, that the best assunption | can nake
18 | on this ground is that it's sonething captured in the
19 | year fixed effect, but if -- if you had good data, you
20 | could refine that assunption and try to see where
21 | antidepressants of one kind are comng into different
22 | jurisdictions.
23 Q D d you consider the inpact of abortion rates?
24 A | certainly did, yes.
25 Q Do Texas and California have simlar rates of
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1 | abortion?
2 A No, they probably don't. Of the top of ny
3 | head, | don't really know what Texas rates are, but |
4 | assume that they're | ower.
5 Q D d you consider the inpact of gun control |aws
6 | other than the right-to-carry?
7 A The only one that's explicitly considered in
8 | the panel data analysis is the right-to-carry law. The
9 | synthetic controls, which is -- again, one of the great
10 | features of the synthetic controls is anything that
11 | differentiates crine performance in the preadoption
12 | period wll be taken into account, as the synthetic
13 | controls protocol tries to identify the appropriate
14 | synthetic controls.
15 So let's say that -- you know, getting back to
16 | Texas, where | think we said Wsconsin, California, and
17 | one other state --
18 Q Nebraska?
19 A -- Nebraska were the controls.
20 What ever they're doing in those states is -- in
21 | the preadoption period of 1996 is m m cking the Texas
22 | experience, and as long as those factors stay the same
23 | going -- subsequent to 1996, then we're getting an
24 | unbi ased estimate of the inpact of right-to-carry.
25 But if, for exanple, the world changes
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1 | dramatically for other reasons in Texas vis-a-vis those
2 | three states, then you may be getting a | ess accurate

3 | estimate of what the inpact in right-to-carry laws is.

4 Q So if California adopted |ots of gun control

5 | laws post 1996 --

6 A Yeah.

7 Q -- that would affect the results of the

8 | conmparison between Texas and California?

9 A Yeah. Anything --

10 Q I'msorry, was that a yes?

11 A Well, | have to be a little precise here.

12 | Anything that, "A " influences violent crime; and, "B,"
13 | changes differentially after the adoption in the

14 | synthetic controls analysis will inpair the accuracy of
15 | your estimate.

16 And so -- you know, to just get a precision,

17 | let's say that, prior to 1996, this conbination of

18 | California, Wsconsin, and Nebraska is a perfect

19 | mmcking of Vernont and Texas, but then after 1996
20 | California changes, really, any mgjor |aw that inpacts
21 | violent crime, and nobody el se changes anything. Then
22 | that is going to give you a |less accurate picture of what
23 | the true inpact of right-to-carry law was in Texas.
24 Q So if California did adopt several gun control
25 | laws post '96 and adopted a three-strikes |aw post ' 96,
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1 | that would call into question the accuracy of the

2 | conparison between -- the accuracy of the concl usions of

3 | conparing Texas and California?

4 A |If the factors that you nention only inpacted

5 | the controls and not the treatments -- so in other words,

6 | California, Wsconsin, and Nebraska, or sone part of

7 | them and not the treatnent group, Texas, then that woul d

8 | render your estimte |ess accurate.

9 But of course, sonething could be happening in

10 | Texas to upset it and -- and | think the -- naybe the

11 | nost inportant thing about the synthetic controls --

12 | which is also true for the panel data -- is that we get

13 | nuch better aggregate estinmates than we get single-state

14 | estimates. Because they're -- for just the reason you

15 | nention.

16 There is noise in any single-state estimate,

17 | but then when we average over 33 states, that noise wll

18 | tend to bounce out. So | would not put a | ot of enphasis

19 | on a single-state estinate.

20 So | was just on NPR yesterday, and David

21 | Kopel, who is an NRA spokesperson, said, OCh, you know,

22 | I'min Colorado, and it looks |ike our law didn't have an

23 | increase in crine.

24 And | didn't -- | didn't have tinme to say this,

25 | but | would say, Well, | wouldn't believe a single-state
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1 | estimate, really, as nuch as the aggregated estimate,
2 | because the noise will tend to be averaged out in the
3 | aggregate estimate, while you do have to deal with the
4 | noise in the individual-state estinates.
5 Q The increase in violent crine rates that you
6 | conclude occur as a result of RTC laws, is it the hol ders
7 | of carry licenses that are conmtting this crinme?
8 A You know, some of it is done by the carry
9 | holders. | nean, just in the last couple of days you
10 | have the horrible case of road rage, shooting a woman in
11 | the head in Pennsylvania. And the other on the guy
12 | com ng honme fromthe wedding drunk in his Uber and kills
13 | his wife by shooting her in the head.
14 So those were permt holders. And those were
15 | crines that alnost certainly would not have happened, had
16 | there not been a right-to-carry law in place. These were
17 | generally | aw abiding people, and it was only the quick
18 | access to guns that allowed themto commt these crines.
19 But a lot of the crine is also conmtted by the
20 | people who steal the guns that the permt hol ders
21 | essentially turn over to them So -- you know, | nean,
22 | there's no question that nore guns are stolen from
23 | lawabiding citizens than are used defensively.
24 Q On what do you base that?
25 A Tons of studies and evidence.
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1 Q Can you cite one?
2 A Yeah. | nean, there are lots of thembut, you
3 | know --
4 Q Is that reflected in your report?
5 A Yeah, | nean, | wasn't -- | wasn't focused on
6 | that precise question.
7 Q Well, you were focused on the theft of -- you
8 | were focused on property crine and your -- correct ne if
9 | I"'mwong. Your position's that the theft of firearns is
10 | a significant elenent of the increase in crine, both
11 | property crimes -- being a property crinme and in violent
12 | crine, because they use those guns; is that not correct?
13 A Yes. And | think that that's true and --
14 Q So you have no support of the vast evidence out
15 | there that nore guns are stolen than used in self defense
16 | in your paper?
17 A No, | -- and |I'd have to | ook back to see if
18 | I've cited this literature, but | certainly could cite
19 | that literature.
20 Q Can you give ne an estimate, based on having
21 | reviewed that literature -- do you feel confortable
22 | making an estimate about how many self defense gun uses
23 | there are in a given year?
24 MR. EI SENBERG (bjection. Qutside the topic.
25 Actual ly, could we go off the record for a
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1 | second?
2 MR. BRADY: | do have a question pending.
3 MR, ElI SENBERG Let hi manswer the question, but
4 | then could we go off?
5 MR BRADY: Sure.
6 THE WTNESS: Can you define self defense gun
7 | uses?
8 BY MR BRADY
9 Q | nean, | guess you' re the one who raised the
10 | point that it is clear that there's nmore gun thefts than
11 | nore defensive gun uses. So | guess |'ll use your
12 | definition. And | would ask that you define that.
13 A Yeah. So | would say there's no question that
14 | hundreds of thousands of guns are stolen in the United
15 | States every year. Every study that has |ooked at this
16 | has docunented that. And there is nore question about
17 | how many defensive gun uses there is.
18 But if your metric is legitimate |awful uses of
19 | guns to thwart violent crime, there's no question in ny
20 | mnd that that nunber is a snall fraction of the nunber
21 | of guns stolen in the United States. No question in ny
22 | m nd.
23 Q But on what do you base that --
24 MR EISENBERG Wait. Actually, could we --
25 MR. BRADY: Now you can. Renenber, On what do you
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1 | base that?
2 (Brief recess taken.)
3 BY MR BRADY:
4 Q So we're back on the record. The question
5 | pending was, On what do you base that? in response to
6 | your assertion that the nunber of firearns stolen far
7 | exceeds the nunber of self defense gun uses.
8 A Yeah, and again, | did -- | did qualify, saying
9 |legitimate awful use of guns to thwart violent crine.
10 Q Sure.
11 A And | would put that nunber -- it was
12 | inprecision around this, but naybe in the 50-60, 000.
13 Q And on what do you base that nunber?
14 A You know, a lot of evidence. |It's not just one
15 | study. National Crime Victimzation Survey, a |lot of
16 | work done by David Henenway. And if you read that entire
17 | literature -- you know, obviously, you're not going to
18 | cone up with a precise nunber, but you get a ball park.
19 And the nunber for the defensive uses |I'm
20 | tal king about is, you know, in the nei ghborhood of
21 | 50-60,000. But the nunber of thefts is in the hundreds
22 | of thousands. And no one questions the nunber of thefts.
23 Q But people do question the nunber of self
24 | defense gun uses, correct?
25 A Yes.
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1 Q You said, unquestionably, the nunber of firearm
2 | thefts outnunmbers the nunber of self defense gun users,
3 | right?
4 A Yeah. No, | was just saying unquestionably for
S | ne
6 Q For you, but that's not a definite fact,
7 | correct?
8 A You know, it's hard to cone up with a precise
9 | nunber for that sort of question --
10 Q Soit's not a definitive fact?
11 MR, EI SENBERG Let himfinish.
12 THE WTNESS: It's hard to cone up with a precise
13 | nunber, but you can, | think, cone up with reasonable
14 | ballparks, and so | -- and the relative magnitudes are
15 | such that | feel very confident saying the nunber of guns
16 | stolen is far above the number of those defensive gun
17 | uses.
18 BY MR BRADY
19 Q Are you including in those self defense gun
20 | uses instances where people do not actually discharge the
21 | firearn®
22 A Yes. Yes.
23 Q So the mere -- you're including just the nere
24 | presence of a firearmto deter sonmebody?
25 A Wll, | nean, | --
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1 Q | have a gun. Back off.
2 A Yeah. Yeah. So | would include that. But I
3 | wouldn't include it for a guy who's open carrying,
4 | wal king down the street and cones hone and says, Nobody
5 | shot nme today, so that shows | avoided a nurder, because
6 | | have a gun on, which | think sone people m ght be
7 | inclined to say.
8 Q So in your report you say police sinply, quote,
9 | "underestinate crimnality by permt holders.”
10 What evi dence do you rely on in concluding that
11 | is the case?
12 A Oh, naybe you can just --
13 MR, EI SENBERG Are you referring to a specific
14 | page in his report?
15 MR. BRADY: You know, | just wote that down. |
16 | figured with a claimlike that, he m ght renmenber.
17 THE WTNESS: Yeah
18 MR. EI SENBERG  Paragraph 21 maybe?
19 THE WTNESS: Ckay. So this was the m sstatenment
20 | by Sheriff Jones, when he said, No one has ever been shot
21 | by a holder of a conceal ed weapons permt issued by this
22 | office, yet he had just signed a letter a couple of
23 | nonths earlier, revoking the permt of somebody that shot
24 | sonmebody in the head. So --
25 BY MR BRADY:
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1 Q Is that your only exanple of police, quote,

2 | "underestimating crimnality by permt hol ders"?

3 MR. EI SENBERG Let the record reflect that |

4 | suggested Paragraph 21. W're not sure where that

5 | reference that you're saying is in the report right now.

6 MR, BRADY: Ckay. | can find it. | just figured

7 | it's Professor Donohue's report, and that's a pretty

8 | strong claim | figured he'd be able to find that.

9 MR. EI SENBERG Do we have another copy of the

10 | report, so | can look through it?

11 THE WTNESS:. Here it is.

12 MR EISENBERG Did you find it?

13 (Di scussion off the record)

14 MR. EISENBERG That's not -- his quote has the

15 | word "police" init.

16 THE WTNESS: |It's possible Kleck said that.

17 BY MR BRADY:

18 Q Al right. Let's -- we will -- all right.

19 Rat her than focusing on the specific words, do

20 | you agree with that general prem se, that police

21 | underestinate crimnality by permt hol ders?

22 A Yeah, | nean, I'm-- | don't really have a

23 | strong feeling on -- or a strong sense of what police are

24 | estimating.

25 Q So your report doesn't rely in any way on -- in
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1 | reaching the conclusion that crine rates -- violent crine
2 |rates rise as a result of RTC |aws, that doesn't depend
3 | at all on the reporting of -- the underreporting of
4 | crimnal behavior by |license hol ders?
5 MR, ElI SENBERG (bjection. Vague, ambiguous,
6 | conpound.
7 I f you understand the question, please answer.
8 THE WTNESS: Yeah, | don't think my report relies
9 | on that.
10 | BY MR BRADY
11 Q Ckay. Your report does rely on the website
12 | Concealed Carry Killers, correct?
13 Al --
14 MR. EI SENBERG (bjection. Vague as to the word
15 | "relies.”
16 THE WTNESS: | nean, | referenced it for a
17 | specific purpose.
18 BY MR BRADY
19 Q Wat was that purpose?
20 A For many years John Lott actually would say
21 | things |ike no concealed carry permt holder has ever
22 | commtted nmurder. And this is a website that tries to
23 | capture sone of those instances.
24 So | put that in to say, Don't believe sone of
25 | the clainms about right-to-carry permt hol ders never
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1 | conmitting nurder, because here's a listing of many of
2 | those cases.
3 Q And you believe that that listing on the
4 | Concealed Carry Killers website is a credible source?
5 MR, EI SENBERG (bjection. Vague and anbi guous as
6 | to "credible.”
7 THE WTNESS: You know, | think there were
8 | actually sone problens with that website when they first
9 | released that information and it was criticized, but they
10 | have cleaned up the website quite a bit since then,
11 | and -- for what they're trying to do, | think it's a
12 | useful resource of highlighting certain behaviors on the
13 | part of permt holders, that show that they engage in
14 | behavior that would either be crimnal, reckless, or
15 | suggestive of not being the sort of person you want
16 | carrying guns around.
17 BY MR BRADY
18 Q Do you know who operates the website?
19 A | don't really know. | assune it's sone
20 | advocacy group that puts together this information, but
21 | I'mnot -- I"mnot particularly sure which group it is.
22 Q So you don't know what group it is.
23 Do you know its process in putting together the
24 | accounts that it lists onits website?
25 A You know, they cull through news reports,
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1 | certain killings, accidents, and suicides to sort of
2 |identify cases where permt holders engaged in one of
3 | those acts.
4 Q Are news reports generally a source that people
5 |inyour field rely on as credible sources?
6 MR, EI SENBERG  (bjection. Vague and anbi guous,
7 | particularly as to context.
8 THE WTNESS: 1It's a good question.
9 BY MR BRADY
10 Q | thought it was vague and anbi guous, but go
11 | ahead.
12 MR EISENBERG It is. Doesn't make it a bad
13 | question. Just nmakes it an objectionable question.
14 THE WTNESS: But in this arena -- you know, anong
15 | ny research of the crime, there's -- sonme of the best
16 | studies are actually relying on these sorts of ways to
17 | capture data.
18 So for exanple, | was involved with the FBI in
19 | a conference where we were trying to figure out how many
20 | people are killed by the police every year. And the FB
21 | actually puts out a nunmber, saying nunmber of citizens
22 | shot by -- you know, killed by police. And the nunber is
23 | wildly off. And it was really only, you know, studies of
24 | this kind that were able to give a nore accurate picture.
25 So it's certainly not perfect, but for what
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1 |it's trying to do, which is to at least identify

2 | instances of these acts, it's not bad.

3 In the sane way that, you know, the NRA and

4 | other pro-gun groups wll put together a |ist of

5 | defensive gun uses, which, you know, they -- as your

6 | question suggests, you do have to be careful about the

7 | advocates, because they will spin things in their own

8 | direction or have a tendency to do that.

9 But | find it useful to see the cases of

10 | defensive gun uses. A lot of tines | follow up on them

11 | and find out no, it's conpletely wong and --

12 | BY MR BRADY

13 Q So the -- you said that they | ook at news

14 | reports.

15 How do you know that they consider news reports

16 | in developing this list?

17 A In the Concealed Carry Killers?

18 Q Yes.

19 A On, |I've spoken to those people.

20 Q Didthey tell you that they consider anything

21 | el se?

22 A Yeah, | nean, they -- they are -- they're doing

23 | exactly what the NRA does.

24 Q Wiat is -- I'masking what they're doing.

25 News reports. Do they consider anything el se?
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1 A Yes. They -- they are trying to identify cases
2 | through either news reports or police reports and other

3 | publicly available information -- they'll contact police
4 | departnents to get followup information.

5 And it really is not very different a

6 | met hodol ogy than the NRA |ists of, you know, defensive

7 | gun uses. They're all trying to do the sanme sort of

8 | thing.

9 Q So you spoke with thenf

10 A | have.

11 Q But you didn't know who put on the Conceal ed

12 | Carry Killers website when | asked you who puts it on.

13 MR, EI SENBERG (bjection. Vague and anbi guous as
14 | to "who."

15 THE WTNESS: Yeah. | nmean, | assune --

16 BY MR BRADY

17 Q Just do you not -- when | asked, Do you know
18 | who puts -- who hosts the Concealed Carry Killers

19 | website? you indicated you did not know which group; is
20 | that correct?
21 A | -- 1 assume it's a certain group. | didn't
22 | want to state with a hundred percent certainty, because
23 | I'"'mnot a hundred percent certain, but | assume it's the
24 | Violence Policy Center, if that's the nane of it.
25 Q D d you speak with the Violence Policy Center?
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1 A | have spoken to them over years, yes.
2 Q And so it's the Violence Policy Center that
3 | puts this on. Looking at news reports, police reports.
4 I's it your understanding -- have you personally
5 | evaluated the incidents that they list on their website
6 | of homcides purported to be conmtted by |icense
7 | hol ders?
8 A | certainly haven't gone through all of them
9 |1 know many of these through ny own work, and | observed
10 | how they have changed their docunents in response to
11 | either new infornation or criticisns of the information.
12 |1 do think they're really fairly good at correcting
13 | errors. You know, they're --
14 Q On what do you base that assessnent, that
15 | they're fairly good at correcting errors?
16 A Just if you |ook at the way that website has
17 | been maintai ned over the |last couple of years, they
18 | definitely have nade changes in response to criticisns.
19 Q So you've been following their website for
20 | years?
21 A | have seen the website and fol |l owed the
22 | criticismof it for years, yes.
23 Q kay. Is it -- are you aware that 40 percent
24 | of the homicides that they list purported to be commtted
25 | by license holders are all fromthe State of M chigan?
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1 MR, EI SENBERG  (bjection. Lacks foundation.

2 MR. BRADY: Let me strike that.

3 Q If 40 percent of the hom cides purported to be

4 | commtted by license holders on their list were froma

5 | single state, would that cause concerns for your

6 | assessnment -- would that cause you concern about the

7 | credibility of that list?

8 A You know, it would certainly be sonething you'd
9 | want to investigate and you'd be interested in. |If the
10 | 40 percent are accurate, that would -- that wouldn't be a
11 | concern, but if the 40 percent were inaccurate, then that

12 | woul d be a mmj or concern.

13 Q Wat would be a legitimate reason that 40

14 | percent of all of the incidents are froma single state?

15 MR, EI SENBERG (Objection. Calls for speculation,
16 | outside the scope of the expert testinony.

17 You may answer if you understand.

18 THE WTNESS: You know, we -- you could inagine

19 | that the NRA didn't get a gag | aw passed in M chigan, and
20 | they'd have better infornation in M chigan about what the
21 | permt holders were doing. | don't know !l -- this is the
22 | first time | heard that claim

23 But, you know, it -- under one set of facts, it
24 | coul d be suggestive that this is a wld understatenment of
25 | the nunber of m sconducts by permt holders. On another
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1 | set of facts, it could be a sign that there's sonething

2 | wong wWwth their calculation. And unless | investigated
3 | that further, | wouldn't know the answer.

4 BY MR BRADY

5 Q You did at least sonme investigation into their
6 | quality control on this website, though, correct?

7 A Yes. Yes.

8 And | think they even advertise, you know, if

9 | anyone has any information that sonething is inaccurate
10 | here, you know, send it to us, and they actually do

11 | change in response to those bits of infornmation.

12 And for exanple, they will -- if somebody -- if
13 | a permt holder kills sonmebody, they mght list them and
14 | then let's say it turns out it's ruled justifiable

15 | homcide. Then they would take that off. That's, |

16 | think, responsible.

17 Q Wuld it be problematic if the 40 percent of

18 | purported incidents by |icense holders from M chi gan was
19 | a result of double- or triple-counting newspaper
20 | articles, court records, arrest records, conviction
21 | records? Wuld that be problematic?
22 A Yeah, and | think in the early incarnation of
23 | this website, they did have problens of that kind, and I
24 | think they responded to the criticisnms and have sort of
25 | culled the website to elimnate any double countings or
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1 | problens --
2 Q So you think they've addressed that problemin
3 | their current list?
4 A Yeah, | nean, | don't know about the M chigan
5 | conponent, but | know that they were criticized for sone
6 | double countings and then responded to that by culling
7 | the data.
8 Q Have you done any studies on suicides in this
9 | country?
10 A 1've worked a little bit on suicide, yes.
11 Q In your work have you nade any determ nations
12 | on where suicides occur nost often?
13 MR, ElI SENBERG ~ (Cbjection. Qutside the scope of
14 | expert testinony in this case.
15 THE WTNESS: Yes, | have | ooked at suicide rates
16 | across the United States.
17 BY MR BRADY:
18 Q And where do suicides occur nost often? |'m
19 | sorry, let ne qualify that.
20 |'mtal king about -- not what state. |'m
21 | tal king about whether in soneone's hone? |In their place
22 | of business? At a famly nmenber's house? Were does --
23 A Yeah.
24 Q -- suicide normally take place?
25 A | nmean, | would assune nost of the tinme the
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1 | suicides are at hone. You obviously see -- you know, in

2 | the mass shooting cases, it's usually out on the road

3 | somewhere, but those are relatively rare as a portion of

4 | the total body of suicides. |'d say nost of the tine at

5 | hone.

6 Q The Concealed Carry Killers website includes on

7 |its list of incidents by |license holders suicides; is

8 | that correct?

9 A Yes.

10 Q Is there any state that you're aware of in your

11 | study that requires a conceal ed weapon permt to be able

12 | to have a firearmin the home?

13 A No.

14 Q So then do you think it's problematic that this

15 | website lists suicides by license holders as if -- strike

16 | that.

17 Why are suicides relevant to the question of

18 | violent crime by right-to-carry [ aws?

19 A Yeah. That's a good question.

20 Q Full of "em

21 A | mean, essentially, there are -- there are two

22 | elements here. One is who are the people that are

23 | getting right-to-carry permts? Are these people that we

24 | are confortable having guns?

25 If we find out they're killing thenselves at a
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1 | high rate, nmy first thought is, well, |'m probably not

2 | confortable that these guys are having guns. |If the

3 | question is does the adoption of a right-to-carry |aw

4 | increase the |ikelihood of suicide, then the answer is

5 |it's less clear, because, as you say, if you already got

6 | a gun in the hone, you don't need a right-to-carry permt

7 | to kill yourself with a gun. You can just go home and

8 | kill yourself.

9 On the other hand -- as always, there's nuance
10 | here. A certain nunber of people who didn't have a gun
11 | before said, Ch, now | can carry a gun. Let ne go out
12 | and get a gun. And clearly, we know if you have a gun,
13 | you are increasing the risk that you're going to be one
14 | of the ones who's going to end up commtting suicide wth
15 | a gun.

16 Q Do you know whet her the reported incidents on
17 | Concealed Carry Killers includes suicides only by guns,
18 | or does it include suicides by any means of a |icense

19 | hol der?

20 A | don't know the answer to that.

21 Q If it included all, would that be problenmatic?
22 A No. If -- again, if you're -- you have to

23 | understand the context of the debate in this area. The
24 | claim made by the pro-right-to-carry and pro-gun

25 | activists is that the permt holders are the good guys
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1 | with a gun. They are to be trusted conpletely. They

2 | wll never do anything wong, because they're the good

3 | guys.

4 And so the Violence Policy Center was

5 |criticized for the study of suicides. They were even

6 | criticized for things like putting in intentional

7 | hom cides, saying, |ook, if somebody's going to conmmt an
8 | intentional homcide, we don't think that should be in

9 | there, because they'd do that without a right-to-carry

10 | | aw

11 But that m ssed the point of this website,

12 | which is to say you want to give guns to people that are
13 | going around intentionally killing people. You want to
14 | give guns to people who are so depressed that they're

15 | killing themselves. They're junping off buildings;

16 | they're hanging thenselves. These are not the sort of

17 | people | would feel confortable having a gun.

18 Q Ckay. So then are background checks for -- is
19 | there a difference between right-to-carry states that
20 | have background checks and those that do not in the pool
21 | of license hol ders?
22 In other words -- let ne -- is there a
23 | difference in their propensity for violence crinme?
24 MR. EI SENBERG (hjection. Vague and anbi guous as
25 | to multiple terms. Al so outside the scope of the
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1 | expert's testinony.

2 THE WTNESS: So | just want to be cautious here.

3 | Is the question do background checks sort of inprove the

4 | caliber of the people who are carrying guns? |s that --

5 BY MR BRADY:

6 Q Yeah, is it reasonable to say that a background

7 | check could account for potential issues with the pool

8 | versus a non-background check?

9 MR. EI SENBERG Vague and anbi guous as to

10 | "background check."

11 THE WTNESS. Yeah. | nean, | do think background

12 | checks can help, but | think every state that issues

13 | permts makes you go through a background. | could be

14 | wong, but | think that's true. And --

15 BY MR BRADY:

16 Q So you don't know whether all the states

17 | require background checks in right-to-carry |aws?

18 A Yeah. | would have said they did, but I

19 | thought your question was that sone states had background

20 | checks and some didn't, and would that differentiate.

21 Q That was a hypothetical. | don't know but | --

22 | now | ' masking you -- but do you know whet her --

23 A Yeah. | nean, the only reason why | hesitated

24 | was | thought you were positing that it wasn't true. So

25 | if you had asked nme, | would have said yes. |f you want
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1 | apermt, you have to go through a background check.
2 Q Do you dispute that |icense hol ders have a
3 | significant inpact on stopping shootings?
4 A By mass shootings?
5 Q Sure.
6 MR, ElI SENBERG Vague and anbi guous as to
7 | "significant."
8 THE WTNESS: Yeah, | think the evidence shows
9 |that it's very, very unusual for a permt holder to play
10 | any positive role in a mass-shooting incident.
11 BY MR BRADY
12 Q So mark as exhibit wherever we are --
13 THE REPORTER It's 12.
14 MR BRADY: -- 12
15 (Exhibit 12 was marked.)
16 BY MR BRADY
17 Q Have you seen this docunent before?
18 A No, |'ve never seen this before.
19 Q Have you -- what evidence did you rely on in
20 | concluding that |icense holders do not stop shootings?
21 A The FBI actually did a study on this and | ooked
22 | at a hundred and 60 cases between 2000 and 2013 that net
23 | their definition of active shooting incidents. And they
24 | found that, you know, police stopped thema lot; suicide
25 | by the killer stops thema lot; unarmed citizens stopped
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1 |them?21 times. But -- security guard stopped them

2 | occasionally.

3 But there was only one case -- so 1-21 of the

4 | nunber of tines stopped by an unarned citizen was a

5 | permt holder able to stop one of the hundred and 60

6 | cases they |ooked at, and that guy was an active-duty

7 | Marine who quite well could have stopped the thing

8 | without a gun regardless. But that is always an

9 | uncertainty as well.

10 So the bottomline is, you know, | woul d not

11 | put nmuch confidence in non-active-duty mlitary person

12 | being much help in a mass shooting incident.

13 Q On what do you base that?

14 A Well, | just nmentioned the FBI study. |If this
15 | had been a frequent occurrence, you would have seen it

16 | happen nore than one out of a hundred and 60 times.

17 Q Is it possible, as is indicated in this article
18 | that we're looking at, Exhibit 12, that citizens who stop
19 | mass public shootings don't get news coverage because
20 | they stop anyone from being killed?
21 A | mean, that is an interesting point. How nuch
22 | of arole is played by people who shoot soneone very
23 | quickly, and what woul d have happened in the aftermath.
24 | And so that's worth thinking about, which is why | said |
25 | do spend tinme |ooking at the NRA defensive gun use
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1 | listings, because | think those are useful information to
2 | be thinking about.

3 Q But you've never considered Exhibit 12 before?
4 A | haven't seen this before. This is -- |ooks

5 | like it's put out by John Lott.

6 Q Yeah, he is the head of Crine Research,

7 | correct?

8 A Yeah.

9 Q | believe that's who put this out.

10 A Yeah. Yeah, so it's worth |ooking at.

11 | should note that Lott and | were asked to

12 | wite sonmething for the New York Tinmes after Gabby

13 | Gffords was shot, and Lott wote, you know, too bad

14 | there weren't nore Joe Zanudi os there, because he was the
15 | one who sort of saved the day at the Gabby G ffords

16 | shooti ng.

17 And then it turned out Joe Zamudi o, who did

18 | have a permt, says, Thank God | never took ny gun out,
19 | because | thought that the guy who had just tackled the
20 | shooter was the bad guy, and I woul d have shot the savior
21 | rather than the killer.
22 So the -- while Lott was pretending that the
23 | good guy with the gun had stopped things, it was the good
24 | guy without the gun who had stopped it, and Zanudio
25 | truthfully, amazingly, said if | had taken ny gun out, |
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1 | woul d have shot the wong person.

2 And that's, of course, one of the things you

3 | worry about in these episodes. It's hard enough for the
4 | police to shoot the right person, but it's probably

5 | harder for non-active-duty mlitary to step in and get

6 | the bad guy.

7 Q So without -- how can you determ ne whet her

8 |there's a benefit to concealed carry if you don't know

9 | the universe of self defense gun uses?

10 A Well, | nean, that's what nmy whole study is

11 | trying to find out. Do we see any evidence that nurders
12 | go down or violent crime goes down, and all of the

13 | evidence seens to point in the opposite direction.

14 So the nore -- the nore exanples of these you
15 | can conme up with, the nore | think, oh, right-to-carry's
16 | even worse than | thought, because whatever this nunber
17 |is, it's outweighed by the harnful incidents, and |'m

18 | only looking at net effects, and the net effects are very
19 | harnful.
20 Q So the nore self defense gun uses there are,
21 | the worse the problemis?
22 A That neans the nore --
23 MR. EISENBERG Let ne interject. Earlier
24 | Prof essor Donohue was pointing to this Exhibit 12 when he
25 | was speaking. But of course, the pointing doesn't get
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1 | recorded by the court reporter.
2 THE W TNESS.  Yes.
3 Yeah. | mean, let's just say a right-to-carry
4 | law goes into effect, and, you know, the net effect is a
5 | hundred nore people die because right-to-carry |aw went
6 | into effect. If you then come and say, Ch, but | ook at
7 | the 200 lives we saved, that would nean that 300 ot her
8 | lives were lost. So the higher the nunber of defensive
9 | gun uses are that saves lives, if the net effect is to
10 | lose lives, that neans there's an even bigger stinulative
11 effect, right?
12 | BY MR BRADY
13 Q Are the lost lives the attackers agai nst whom
14 | the people were defending thensel ves?
15 A No, because that would -- it's never a crine to
16 | shoot soneone who's doing serious bodily injury --
17 Q | guess | didn't follow.
18 Who were the lost lives you were referring to?
19 A Wll, | mean, that's what all of these panel
20 | data/synthetic control studies are trying to identify,
21 | what is the net inpact on crine.
22 And so every study that | can describe is
23 | show ng violent crime is up rather than down, and
24 | therefore, if somebody is saying, oh, but X-nunber of
25 | times permt holders are reducing violent crime, that is,
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1 | ipso facto, establishing that X-plus some nunber of tines
2 | right-to-carry laws are increasing crine.

3 So it -- really, the only thing that's

4 | inportant to know if you want to know whet her

5 | right-to-carry laws are decidedly beneficial is what's

6 | the net effect on crine. |If it goes up, then they're

7 | harnful. If it goes down, then they're beneficial.

8 If there's no effect, then it's probably

9 | harnful in making all these people wasting their noney

10 | buying guns and carry them around, which is a pain in the
11 | neck.

12 Q So getting down to the nub of the issue, do you
13 | agree that |icense hol ders have stopped some acts of

14 | crime?

15 A Yes.

16 Q Knowing that fact, is it also possible that

17 | sone |icense holders have deterred crinme?

18 A Yeah, it's an interesting question how nuch

19 | crimnals are dissuaded by the fact that there are nore
20 | people carrying guns around that they m ght be seeking to
21 | attack in sonme way.
22 Again, I'minterested in the net effect. And
23 | also, it'd be interesting to know how many crim nals
24 | start carrying guns because now permt hol ders are
25 | carrying guns.
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1 Q Does your -- do you have any data to suggest
2 | that, to support that notion?
3 A Yeah, well, we have lots of data that nore
4 | crimnals acquire guns through theft when right-to-carry
5 | laws are passed. So that neans they have the gun, and |
6 | assume that when a crimnal has a gun, they're nore
7 | likely to carry it around.
8 But I'mal so tal ki ng about anot her nuance here,
9 | which is, you know, yesterday the crimnal was thinking,
10 | you know, |'mgoing to sneak into that house and
11 | burglarize it, and if you're in an area where you're
12 | concerned about facing guns, does that change the
13 | cal cul us.
14 So you woul d say, | should have a gun too, and
15 | if that's the case, then we woul d assunme that when a
16 | state goes right-to-carry, that nmeans the crimnal who's
17 | thinking about robbing someone goes, Wll, if | do this,
18 | | better carry a gun too.
19 Q Could it also possibly change the calculus to
20 | say -- for the crimnal to say, It's nowtoo costly to do
21 | this crine?
22 A Yeah, | think --
23 Q Therefore, I'mnot going to do it?
24 A | think it probably does both to sone degree.
25 | It's just that the harnful effects seemto outweigh the
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1 | beneficial effects.
2 Q Your study controls for that -- the difference
3 | there between those two?
4 A | mean, | can't tell the individual conponents.
5 | All | can say is, you know, what's the net effect. And
6 |if the -- if the only effect were benign, then we'd see
7 | crime go down, and -- | nean --
8 Q So how can you determne that right-to-carry
9 | laws increase violent crine when you can't at |east
10 | control for the individual actions of the crimnals?
11 | Isn't that vital?
12 A Again, we -- whether we're |ooking at the
13 | inpact of police on crinme, incarceration on crine, all we
14 | really knowis the net effect. | mean, there's no
15 | question that sone people go into prison and it nakes
16 | themnore violent and degrades their ability to work, and
17 | so that is a stinulus to crine.
18 Q But you're guessing as -- that the net effect
19 |is what it is because of a right-to-carry law, right?
20 | Because you can't link the crimnal who conmts a crine
21 | without a firearmto the fact that there's a
22 | right-to-carry law, can you?
23 MR, El SENBERG  (bj ecti on.
24 THE WTNESS: | nean, |'m--
25 MR, EI SENBERG Let ne finish ny objection,
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1 | pl ease.
2 Lacks foundation, overly long, soit's a bit
3 | confusing.
4 You may answer.
5 THE WTNESS: kay. | nean, | don't see this as
6 | any different fromtrying to identify the effect of
7 | incarceration on crine. There are nultiple pathways.
8 We can't fully assess how nuch of the increase
9 |inincarceration is operating through incapacitation, how
10 | nuch is through deterrence, how nuch is that being offset
11 | by the stinmulus of crime that incarceration inposes.
12 But at the end of the day, we have pretty good
13 | estimates of, if you increase your prison popul ation by
14 | "X, " what inpact is it going to have on crinme? And we
15 | have pretty strong evidence the net effect is crine is
16 | going to go down if you | ook at those people.
17 And the sane is true with right-to-carry | aws.
18 | We don't know all of the individual influences, but the
19 | evidence now seens to be pretty strong that if you pass a
20 | right-to-carry law, you're going to see nore violent
21 | crime rather than less violent crine.
22 That doesn't say there isn't some deterrence.
23 | That doesn't suggest there aren't sone cases where
24 | defensive gun use worked, but it just nmeans that those
25 | are outwei ghed by the pernicious consequences of
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1 |right-to-carry.

2 BY MR BRADY

3 Q ay. In your report you assert that

4 | right-to-carry laws are a tax on |aw enforcenent; is that
5 | correct?

6 A Yes.

7 Q What data do you rely on to conclude that?

8 A (No audi bl e response)

9 Q Actually, let me -- what does it nean to be a
10 | tax on | aw enforcenent?

11 A Yeah, that there's a netaphor in there, and

12 | what | was trying to suggest is that right-to-carry |aws
13 | inpose burdens on police in a number of different ways.
14 And, you know, first of all, they take up nore
15 | police tine just to process, and there's been a | ot

16 | witten about this. You know, we're spendi ng huge

17 | amounts of tinme dealing with all these permts. So

18 | that's one way in which they're a tax.

19 As we nentioned in the discussion of the
20 | Philando Castile case, people are appropriately wary when
21 | they encounter sonmeone with a gun who's potentially in a
22 | confrontational situation with a police officer, which is
23 | always the case when the police officer is stopping a car
24 | for a violation.
25 That's a constant thought, that the police
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1 | consider that a potentially confrontational situation.

2 | And the nore people carrying guns in that situation, the

3 | nore apprehensive police will be.

4 There's actually a very interesting article by

5 | David Kopel, who's the NRA spokesperson, in which he

6 | quotes the guy who he, Kopel, says wote the

7 |right-to-carry law for the state of Mnnesota, which is

8 | where Castile was killed.

9 And he was commenting on the Castile case and
10 | tal ks about being stopped by the police, and this author
11 | of the Mnnesota gun |aw said he was very frightened,

12 | because he could tell the police officer was so

13 | frightened by this encounter.

14 And the speculation is that the police officer
15 | had run his record, saw that he was a conceal ed carry

16 | owner and, indeed, one of the nost zeal ous gun advocates
17 | in Mnnesota, and that scared the heck out of the cop.

18 So he was acting in a nmuch nore cautious and,
19 | according to the right-to-carry permt hol der, scared

20 | manner that nade the permt hol der scared.

21 And | don't think that's unusual. | think that
22 | police legitimately fear confrontations with people

23 | hol ding guns.

24 Q Now, would it change your opinion that RTC | aws
25 | are a tax on law enforcenent if a significant majority of
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1 | police officers supported right-to-carry | aws?
2 A Not really.
3 Q Wy not?
4 A Well, for a nunber of reasons. One, there's a
5 | lot of political identification with conservative causes
6 | that certain nmenbers of police departnments are very
7 | sensitive to. And it may be sort consistent with your
8 | tough-guy inage that, you know, you support
9 |right-to-carry laws. Maybe even you' re an NRA nenber.
10 But that doesn't tell ne anything about how
11 | they act in the field, when they're walking to that car
12 | in the mddle of the night and naybe know that this guy
13 |is aright-to-carry permt holder. And that's the nore
14 | rel evant thing.
15 | f you ook at the tape when Philando Castile
16 | was killed, that police officer was polite as can be
17 | until the second he said, | ama right-to-carry hol der.
18 | And then suddenly the fear was extrenmely evident and, you
19 | know, had he not been a right-to-carry holder and didn't
20 | have a gun, he woul dn't have been shot seven tines.
21 Q So just to be clear, you're discounting -- you
22 | woul d discount the views of police officers who support
23 | right-to-carry | aws because you think they would put
24 | ideol ogy over public safety?
25 A You have to renenmber |'m an econom st, which
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1 | neans, alnost by trade, | don't believe what people say

2 | in public opinion surveys.

3 My -- one of nmy top research assistants just

4 | wote a book called "Everybody Lies." And | think that's

5 | a good caution when sonmebody cites information or survey

6 | information that is potentially ideologically |oaded. As

7 | I think the issue of right-to-carry is for police.

8 Q So you don't believe the police officers who

9 | say that they support the right-to-carry?

10 A | don't believe public opinion surveys about

11 | what police officers believe.

12 Q Are you aware of any?

13 A Am| aware of any public opinion surveys?

14 Q O police officers on this subject.

15 A | know John Lott wll cite some of them

16 | Typically, in response to clains that police chiefs

17 | overwhel m ng oppose right-to-carry |aws.

18 MR. BRADY: Exhibit 13.

19 (Exhibit 13 was marked.)

20 | BY MR BRADY

21 Q | wll show you one.

22 Have you seen this?

23 A No.

24 Q This is a survey of, as you can see, police

25 | officers fromthe policeone.com between March 4th and
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1 | March 13, 2013, receiving 15,595 responses fromverified

2 | police professionals across all ranks and depart nent

3 | sizes.

4 I's that a good sanple size for a survey?

5 MR, EI SENBERG (bjection. Vague and anbi guous as

6 | to whether you're speaking in general or about this --

7 BY MR BRADY

8 Q GCenerally.

9 In your field, would you like to see a sanple
10 | size of about 16,000 people who are verified in the class
11 | that you are wanting to learn information fronf
12 MR. EI SENBERG (bjection. Vague and anbi guous as
13 | to how many people were asked versus how many peopl e
14 | responded.

15 THE WTNESS: Yeah, | mean, as we've tal ked about,
16 | nunber of responses can be good, but the nost fanous

17 | horrible survey was the prediction that Truman was goi ng
18 | to lose based on a 2 mllion-person response survey. So
19 | a | ot depends on, you know, how the survey is conducted
20 | and is it a representative sanple.

21 MR. EI SENBERG W interpose that there's a |ot of
22 | information in this report. Professor Donohue indicated
23 | that he'd never seen it before, and it's 17 pages. There
24 | are reported data in here that go to your questions, give
25 | nore specificity to your questions, but you didn't use
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1 |those. So I just want to point that out.
2 MR. BRADY: You haven't heard my questions about
3 | this yet.
4 MR EI SENBERG Well, 1've heard sone of them
5 MR. BRADY: They were just asking generally about
6 | a sanple size of 16,000 people. That was a general
7 | question, not relying on this report. But | will get
8 | specific right now
9 Q If you turn to Page 10. Question 19. It says,
10 | "Do you support the conceal ed carry of firearns by
11 | civilians who have not been convicted of a felony and/or
12 | not been deemed psychol ogical |y nedically incapabl e?"
13 The response percent of yes, w thout question
14 | and without further restrictions, 91.3 percent. It was
15 | 12,968 officers providing that response. Only 4.1
16 | percent said no, only | aw enforcenent officers should
17 | carry firearms. And 4.5 percent were unsure.
18 Is it your assertion that 91 percent of these
19 | responding officers were putting ideol ogy above their
20 | views on public safety?
21 MR, EI SENBERG (bjection. Argunentative.
22 THE WTNESS: | don't believe this, but if --
23 BY MR BRADY:
24 Q I'msorry, when you say you don't believe it,
25 | what do you not --
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1 MR, EI SENBERG Let himfinish his answer.

2 THE WTNESS: | don't believe that 91 percent of

3 | police would say they support the conceal ed carry of

4 | firearnms by civilians w thout questioning, wthout

5 | further restrictions.

6 BY MR BRADY

7 Q Soit's not that the police are lying? It's

8 | whoever put on the survey is lying?

9 MR, ElI SENBERG  (bjection. Argumentative.

10 THE WTNESS: Yeah, | mean, nobody has to be

11 | lying, necessarily, but | don't believe that 91 percent

12 | of police in the United States woul d answer that question

13 | yes.

14 | BY MR BRADY

15 Q So who's msrepresenting? The police officers

16 | responding or the survey-takers?

17 MR. EI SENBERG (njection. |t |lacks foundation

18 | and argunentati ve.

19 THE WTNESS: | nmean, you know, let's say we went

20 | to the Vials Policy Center annual neeting, if they had

21 | such a thing, and we said, Are there any |aw enforcenent

22 | there? and a hundred people raised their hands, and they

23 | said, Well, will you fill out this questionnaire?

24 | woul d suspect 91 percent of the people would

25 | say, |'mopposed to right-to-carry laws. Does that nean
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1 |1 think 91 percent of police are opposed to
2 | right-to-carry laws? No. But | certainly could get 91
3 | percent of a selected sanple of police to say they oppose
4 | right-to-carry |aws.
5 And so I'msure -- if this nunber is correct,
6 | |'msure you have a wildly selected sanple. | nean -- so
7 | if you take your survey at San Quentin and say, you know,
8 | Have you ever been convicted of a crinme? A hundred
9 | percent of people say they have been. Does that nean a
10 | hundred percent of people have been convicted of crinmes?
11 No. But --
12 | BY MR BRADY
13 Q ay. Do you know how many conceal ed carry
14 | license holders there currently are in the country?
15 | Qoviously, an estimte.
16 A Yeah. Roughly. | don't know precisely but
17 | roughly.
18 Q And what is that figure?
19 A I'd put it around 12 mllion maybe, but, you
20 | know, it's growing over tine. So | mean, sonetines
21 |you're alittle behind on your estimates.
22 Q So it's grow ng.
23 Is the crime rate -- is the national crinme rate
24 | growm ng as wel|?
25 A Yes.
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1 Q The national violent crime rate i s grow ng?
2 A Yes. Right nowit is grow ng, yes.
3 Q Do you know of any state that has repealed a
4 | right-to-carry lawin the last 20 years?
5 A No.
6 Q To what do you owe the | ack of repealing
7 |right-to-carry laws, in light of the conclusions in your
8 | report?
9 A Well, renenber, | was saying that violent crine
10 | goes up maybe 13 to 15 percent. That's bel ow the
11 | threshol d of perception of nost Americans.
12 So for exanple, nunber of Anericans who said
13 | they feared crine rose substantially, you know, in the
14 | Cbama years, even though crinme was going down. So what
15 | people think about crime is very unrelated to what's
16 | happeni ng about crinme unless the changes are nassive. |t
17 | has to be nuch nore than 10 or 15 percent before people
18 | under st and.
19 And furthernore, there -- you know,
20 | right-to-carry laws seemto be a bad thing if you're
21 | concerned about crine, but we have had many good things
22 | happen.
23 And so if the good things -- you know, you | ock
24 | up a lot of people, you're adding nore police to your
25 | jurisdiction, and that suppresses crine. People m ght
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1 | not even notice the inpact of right-to-carry laws. So
2 | that's one reason why they don't repeal them
3 The other thing is it's hard to repeal anything
4 | that the NRA wants. For exanple, 90 percent of Anericans
5 | want universal background checks, and that doesn't get
6 | adopted. So the fact that you see or don't see a lawis
7 | often nore about political power of special interest
8 | rather than an assessnment of what's good for society.
9 Q I'd like to nove on to tal k about your
10 | concl usions regarding open carry.
11 A Yeah.
12 Q Let's refer to your report, Paragraph 33.
13 Ckay. At the end of that paragraph it says,
14 | quote, "These facts suggest that open carry of guns woul d
15 | be less socially desirable than conceal ed carry, since
16 | the latter at |east has the prospect of a deterrence,
17 | since the crimnals cannot know who is carrying weapons."
18 A Yes.
19 Q Is that an accurate quote?
20 A Yes.
21 Q So you're an econom st, right?
22 A Yes.
23 Q Isn't it a basic tenet of economcs that if the
24 | cost of sonething increases, there'll be less of it?
25 A Yeah. Holding other things equal and -- yeah,
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1 |that's -- generally -- not always true but generally
2 | true, yeah.
3 Q Your report relied upon your own research
4 | regarding data about crimnality fromstates that all owed
5 | conceal ed carry, correct?
6 A Yes.
7 Q And you did no research about open carry that's
8 | reflected in your report, right?
9 A That's correct.
10 Q And you did not collect or exam ne data
11 | regarding open carry in any state; did you?
12 A That's correct.
13 Q And your research -- you didn't conduct any
14 | research, examning the crimnality about the open-carry
15 | permttees in California counties, correct?
16 A (No audi bl e response)
17 Q Let me -- strike that. |'msorry, | skipped a
18 | questi on.
19 You're aware that certain California counties
20 | can issue open permts, correct?
21 A |I'mnot aware of the thing that you nentioned.
22 Q Ckay. So you didn't examne the crimnality of
23 | those license hol ders, open-carry |license holders, in
24 | preparing your report, correct?
25 A No, | did, you know, refer to Ronald Reagan's
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1 | support for, you know, preventing open carry in the

2 | United States -- in California when he was Governor, and
3 | his statements that there's no reason for anybody to be
4 | wal king on the streets wth a | oaded weapon. But beyond
5 |that, | didn't focus on open carry in this paper.

6 Q Your report also relied upon research by

7 | others, where they exam ned conceal ed carry and

8 |crimnality rates in other states, correct?

9 A Could you repeat that question? [|'msorry.

10 Q Sure.

11 Your report relied upon others' research, who
12 | exam ned concealed carry and crimnality rates in other
13 | states, correct?

14 A |I'mnot sure if I'munderstanding. Let ne

15 | just --

16 Q They examined the crimnal -- the crime rates
17 | in conjunction with right-to-carry |aws.

18 A Yeah, | was focusing on crime rates for

19 | right-to-carry |aws.
20 Q Are you aware of research by anybody el se who
21 | has exam ned open carry and its potential effects on
22 | crimnality?
23 A | don't know of any conparable studies to the
24 | sort that | was doing for right-to-carry. There is
25 | di scussion about what the consequences of open carry are,
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1 |and so |'ve read that literature, but |'mnot famliar

2 | wth anyone that's tried to do for open carry what |'ve

3 | done here for right-to-carry.

4 Q That literature that you referenced, where is

5 | that -- where are you |ocating that?

6 A Discussions about open carry --

7 Q Correct.

8 A You know, there's a fair amunt witten every

9 |time a state adopts open carry. So Texas, who recently
10 | adopted open carry, there was a fair anmount witten about
11 | that. Police chiefs were discussing, you know, will this
12 | lead to nore gun thefts, and there was even a debate

13 | anong sone permt holders -- because the way Texas noved
14 | to open carry was they said, if you have a conceal ed

15 | carry permt, then you're allowed to carry open.

16 And so | did try to follow some of the

17 | discourse anong permt holders. Is it a good idea to

18 | openly carry or not. Also, there was a fair anount of

19 | public discussion and witing over taking guns into
20 | stores |ike, you know, Starbucks and stuff |ike that.
21 Q None of that literature is cited in your
22 | report; is it?
23 A No. | didn't gointo that in ny report.
24 Q So your report doesn't rely upon data or
25 | reports fromany other research, where that researcher
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1 | exam ned open carry and its potential effects on
2 | crimnality?
3 A Wll, I -- 1 made a nunber of points in ny
4 | report that are reflective of the literature that | was
5 |just alluding to, but I don't know of any study that, you
6 | know, tried to statistically estimate the inpact on crine
7 | of adopting open carry.
8 Q Please turn to Paragraph 34 of your report.
9 A Yeah.
10 Q There you state, "Qpen carry m ght conceivably
11 | confer a benefit if it could dissuade potential crimnals
12 | fromtargeting certain individuals if they or soneone
13 | nearby has a weapon, but in general, the greatest effect
14 | of open carry would likely only be to nove crine away
15 | fromthe armed target to an unarned target. |In general,
16 | spending resources that shift burdens of crime to one
17 | group to another wi thout reducing the overall burden is a
18 | net waste of resources."”
19 I's that a correct -- close quote.
20 |'s that a correct reading of your quote, your
21 | Paragraph 34 in your report?
22 A Yes.
23 Q Wen you tal k about burdens of crine there, to
24 | what specific burdens were you referring?
25 A Well, part of this is that it is a sort of
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1 | standard view in public economcs that we don't want to
2 | expend resources in a way that just noves around cost
3 | anong the popul ation where we're trying to engage in
4 | expenditures that reduce total social costs.
5 And so, for exanple, there's a discussion about
6 | using a dub in a vehicle to stop your car being stolen.
7 | And many econom sts have witten it's not a socially
8 | beneficial thing, because you put The O ub on, and that
9 | just neans your car doesn't get stolen, but the car next
10 | to you gets stolen.
11 And, you know, there are nore conplicated
12 | assessnments that you coul d engage in, but the bottom
13 | point is the sane, that concealed carry has a better
14 | possibility of being socially beneficial than open carry,
15 | because if there is deterrence from people carrying
16 | around guns, you get nore of it if they don't know who
17 | has the gun than if they do know who has the gun, because
18 | then they just go to the other target.
19 Q But you have no data to support that
20 | conclusion, correct?
21 A | mean, that has been witten about in many
22 | crime prevention contexts, but I'mnot aware of any that
23 | have, you know, tested for this phenonenon, as opposed to
24 | just referring to it in the literature.
25 Q It's not witten about in your report; is it?
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1 A You know, | just made the point nyself, and I

2 | didn't cite anybody in support of that point.

3 Q So | think | understood you to say that the

4 | burden is -- a nonetary one? |Is that -- or the burden

5 |on --

6 A Well, yeah, just to -- just to conplete the

7 | point of Paragraph 34, you know, as soneone who is nost

8 |interested in reducing the burdens of crine, the one

9 | thing we knowis that if we took the 5 billion or so that
10 | peopl e spend on guns and ammunition in the United States
11 | and put that into an actual effective crime-reducing

12 | neasure, we'd really get some pop.

13 For $5 billion you can reduce crime if you put
14 | it into, you know, well-directed crime-reducing

15 | technologies. So we know, alnost as a matter of economc
16 | certainty, that spending that 5 billion on guns in

17 | private hands is giving |less benefit than you woul d get,
18 | in terns of other nethods of allocation.

19 Now, why do | say | know that with certainty?
20 | Because so nuch of what we've tal ked about today is --
21 | even the supporters of right-to-carry just say, Well,
22 | doesn't really have any effect overall net on crinme, and
23 | we know that 5 billion on, let's say, well-trained police
24 | will get you a big pop in reducing crine.
25 So that means that if we knew nothing el se,
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1 | we'd know we're in a suboptinmal world by having that
2 | noney spent on private weapons, when putting it into the
3 | best crine-reducing expenditure will really get us sone
4 | social benefit.
5 Q The nonetary burden of the private weapon is
6 | borne by the individual carrying the weapon, correct?
7 A Yeah. So they are wasting their own noney.
8 Q So they're wasting their own noney.
9 But that -- howis that a burden on the greater
10 | good? That nmoney wouldn't be going to fund a police
11 | force anyway, would it, because it's their private noney,
12 | not government noney?
13 A Rght, but if I could -- if | could find a
14 | group that could sonehow, you know, convince every
15 | private gun owner who's thinking about buying a gun in
16 | the next year to say what | really care about is how can
17 || reduce crime in the United States, and then | would
18 | take that noney and use it to hire well-trained police, |
19 | know |'d get a ot nore crinme reduction fromthe 5
20 | billion in the well-trained police than 5 billion spent
21 | on private weapons.
22 So remenber, the econom st is always thinking
23 | how can we reallocate resources for greater social good?
24 | And so this would be one area where we could allocate
25 | resources. It's hard to achieve that allocation, but
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1 |that is the job of the econom st, who tries to help nove
2 |in that direction.
3 Q Just to be clear, you didn't rely upon any data
4 | to measure the resource burdens that open carry inposes?
5 | These are just your inferences; is that correct?
6 A Yeah, | amtrying to nmake sone theoretica
7 | observations on what some of the |ikely consequences of
8 | open carry are vis-a-vis conceal ed carry.
9 Q But you're making those assessnents w thout
10 | relying on any data, correct?
11 A Well --
12 Q Let nme be clear. Data specific to open carry.
13 A Yes. | nmean, | amtrying to draw inferences
14 | fromwhat we know about conceal ed carry and see how we
15 | woul d expect the world to operate differently with open
16 | carry than it does wth conceal ed carry.
17 Q So you're inferring everything that you state
18 | about open carry fromyour work on conceal ed carry study;
19 |is that correct?
20 A Yeah, although, again, in light of the
21 | conversations we've tal ked about -- you know, for
22 | exanple, there's a literature right now about police
23 | officers saying that open carry facilitates gun theft
24 | even beyond conceal ed carry, because the crimnals just
25 | watch people, and if they see themget out of their car
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1 | with an enpty holster, they know they've left their gun
2 |inthe car, and then they just steal the gun as soon as
3 | the guy | eaves the prem ses.
4 So sonme police chiefs are saying the open carry
5 | has exacerbated the problemof gun thefts. Wth
6 | concealed carry you don't have that mechani sm operating.
7 | So every day I'mthinking about, in the Iight of the
8 | current debate anmong police officials and crimnol ogists,
9 | as to what the inpacts are.
10 Q So just to be clear, your conclusion that open
11 | carry would cause a net waste of resources is not based
12 | on a report, is not based on a study, is not based on
13 | data; is that correct?
14 A Wwll --
15 Q Specific to open carry.
16 A Yeah, | nmean, it's based on ny review of the
17 | relevant literature and nmy expertise in this area.
18 Q None of which is cited in your report?
19 A Well, of course, | think I've cited a nunber of
20 | things, and then |'ve added further references in our
21 | di scussion here.
22 Q Nothing specific to open carry, correct?
23 A Well, again, | think the literature about the
24 | inmpact of open carry on theft is relevant.
25 Q Is it included in your report?
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1 A | didn't cite that. | could have cited it, but
2 || nentioned it here today.

3 Q Let's talk about deterrence.

4 Do you have any opinions as to whether police

5 | officers carrying firearns openly has a deterrent effect?
6 MR, EI SENBERG  (Objection. Qutside the scope of

7 | the expert's testinony.

8 But you can answer.

9 THE WTNESS: Yeah. Yeah, | think -- | think

10 | police are probably the single nost inportant public

11 | investnment influence on crine.

12 | BY MR BRADY

13 Q Is there any data you rely upon in formng

14 | those opinions?

15 A Yes.

16 Q Any reports that you rely on?

17 A Yeah, just enpirical studies trying to evaluate
18 | the inpact of police on crine.

19 | mentioned the Steve Levitt paper using
20 | instrumental variable of the mayoral election year to
21 | show very large decreases in crine in the mayoral
22 | election years, but there are many other papers as well.
23 Q So you conclude in Paragraph 33 that open carry
24 | does not have the sanme deterrent effect as conceal ed
25 | carry, because under an open carry scheme, crimnals know
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1 | who's arnmed and who isn't.

2 I's this a correct characterization?

3 A Yes.

4 Q Based on this conclusion, do you also believe

5 | that officers openly carrying does not have a deterrent

6 | effect on crime by -- shouldn't they be conceal ed

7 | carrying instead?

8 A You know, there is debate about, you know,

9 | unmarked cars versus visible cars in police literature.

10 | In general, the big difference is that an arned police

11 | officer is sort of a visible representati on of soneone

12 | who's going to try to stop crine.

13 If you just see a guy wal king down the street

14 | with a gun and you're about to rob somebody, you just

15 | say, Oh, I'll wait for the next guy if you're in an

16 | open-carry regine. \Wile in a conceal ed-carry regine, at

17 | least you have the potential benefit of the person

18 | saying, you know, | have to be careful here, because

19 | sonebody m ght do nme harm

20 Q Ckay. So turning to Paragraph 34, if |

21 | understand your conclusion, it's that a possible effect

22 | of open carry is that a crimnal wll see the person

23 | openly carrying a firearmand then choose another target,

24 | right? In other words, nove the burden to sonebody el se,

25 | correct?
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1 A Yeah. Yeah.
2 Q Wiat data are you aware of that shows that
3 | crimnals, when confronted with a potential victimopenly
4 | carrying a firearm generally choose another target?
5 A | mean, thisis -- thisis alittle bit of the
6 | prem se of, you know, gun carrying, that you're going to
7 | dissuade crimnals if they see the gun. And so | was
8 | just saying, if that's the consequence, it's probably
9 | just going to dissuade themfromgoing after you but not
10 | di ssuade themfrom --
11 Q So you're saying even assunme --
12 MR EI SENBERG Let himfinish,
13 MR. BRADY: He was fi nished.
14 Q So you're saying, even assumng the deterrence
15 | effect, that gun owners purport that, even if that were
16 | the case, it wouldn't matter, because it's just shifting
17 | the burden? |Is that essentially what you're saying?
18 A Yeah, | was trying to nake a relative
19 | conparison. And it's sort of a two-step argunent. One,
20 | if you believe the conclusions of nmy study, then you
21 | would say we know right-to-carry |aws increase crine.
22 | Then you say, well, maybe we coul d have open carry
23 | instead of right-to-carry.
24 Then | would say, but there's probably nore
25 | benefits for conceal ed carry, even though they're
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1 | outweighed by the costs. So that woul d mean that open

2 | carry would be less beneficial socially than conceal ed

3 | carry. And we've already concluded fromthe initia

4 | prem se that concealed carry is bad.

5 So if concealed carry is bad, in ternms of an

6 | increase in crinme, and yet concealed carry is better than
7 | open carry, then we know open carry is the worst of the

8 | three possible worlds, no carry, concealed carry, or open
9 |carry. So that's just sort of a logical syllogism

10 Q So you're basing that on logic, not on studies?
11 A Yeah, and, you know, the premse of the entire
12 | argunent is based on a study. Because --

13 Q But there's no study specific to open carry

14 | saying what you're saying; is that correct?

15 A Well, there's a |ot of studies that discusses
16 | this issue of the deterrence of open carry versus

17 | conceal ed carry, and they all make the sanme point that |
18 | make here --

19 Q But none of themare nmentioned in your report?
20 MR. EI SENBERG Pl ease, you're cutting himoff in
21 | md sentence. You' ve been doing it several tines.
22 | Please let himfinish talking before you ask the next
23 | question.
24 MR. BRADY: But we're running short on tine, and
25 | with all due respect to the professor, as much as |'m
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1 | enjoying this, he's giving sone |ong-winded -- so |'m
2 |trying to find appropriate points to interject where |
3 | believe he's finished wth the answer.
4 Q You are nore than wel conme, sir, to say, Pardon
5 | me, Counsel, may | conplete ny thought? And I'm happy to
6 | allowyou to. | thought | made that clear at the
7 | begi nning.
8 So | apologize if 1've stepped on you, but you
9 |are -- I'mno one to be afraid of, |I can assure you.
10 | Anna mght differ on that, but --
11 THE REPORTER: Is it a good point to take a break?
12 MR. BRADY: Sure, if -- we can do it briefly,
13 | sure.
14 (Brief recess taken.)
15 BY MR BRADY:
16 Q So | guess we will start wth your prem se that
17 If acrimnal, when confronted with a potential victim
18 | who's openly carrying a firearm chooses anot her
19 | target --
20 A Yes.
21 Q -- doesn't that nmean that the crine against the
22 | person openly carrying was deterred?
23 A Yeah, deterred as to that individual, yes.
24 Q Wuld it be fair to say that you believe it is
25 | possible that open carry deters crinme against those who
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1 | are openly carrying thenf

2 A You know, it probably is true on bal ance.

3 | Again, just something | read this week was a police chief
4 | tal ki ng about people carrying guns so casually that he

5 | felt that, because they had a gun hanging out of their

6 | pocket rather than in a holster, that it was nore |ikely
7 | that the crimnal would steal their gun right out of

8 | their pocket than that they would actually do sonething

9 | good with it. So there are always conpl ex nechani sns at
10 | stake.

11 And then, of course, we have other cases where
12 | people actually seek you out because they want to get

13 | your gun. | nentioned in the report the Boston bonbers
14 | wanted to get another gun, so they killed a police

15 | officer to get his gun. So it's a case where it was an
16 | i nducenent.

17 And this is true in general, that there are

18 | always multiple effects. So that all you really can

19 | opine upon is, well, what's -- what, on balance, is
20 | greater, the good effects or the bad effects. And, you
21 | know, for my major study on right-to-carry, | was just
22 | concluding that the bad effects seemto outwei gh the good
23 | effects.
24 Q And you're naking the argunent -- you're posing
25 | an argunent that could counter that, you know, open carry
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1 | deters crime against those who are openly carrying, but

2 | your argunent is based on supposition, correct?

3 A Well, | think I've identified the correct array

4 | of issues, and then |I'mdraw ng ny inferences about, you

5 | know, how | think those would play out in practice.

6 Q But | guess what |'magetting at is -- |'m

7 | talking specifically about open carry.

8 A Yeah.

9 Q There's no data or report or study that says --
10 | that you've pointed to that suggests that those who open
11 | carry becones targets; is that correct?

12 A Yeah, | nean, | mentioned this police officer
13 | just within the [ast week comment -- or police chief

14 | coomenting that he was concerned about people carrying
15 | guns in a very unguarded way. The specific quote was,
16 | don't think these guys realize how quickly this can turn
17 | around on you when you carry a gun in your back pocket.
18 | And so it could be seized by soneone.

19 Q So you have anecdotes?

20 A Well, | have statenent frompolice officers
21 | discussing their experience.

22 Q None of which are included in your report,

23 | correct?

24 A | don't knowif I didn't include any of them
25 | but this one that I was just alluding to was not
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1 | included.

2 Q Particularly about open carry -- | guess now is

3 | agoodtine to ask you -- is there anything in your

4 | report specific to open carry outside of Paragraphs 32

5 | through 367

6 A | don't think so.

7 Q So just to be clear, there is the possibility

8 | that open carry deters crine agai nst those who are openly

9 | carrying?

10 MR. EI SENBERG (nhjection. Asked and answer ed.

11 But you may answer, yeah.

12 THE WTNESS: Ckay. The -- it's just -- if the

13 | question is do you think that open carry is likely to

14 | di ssuade some crimnals from picking on the open carrier,

15 | | think the answer to that is yes.

16 BY MR BRADY

17 Q D d you conduct any study of the benefits or

18 | burdens of that deterrence in preparing your report?

19 A | mean, in a sense the report on conceal ed

20 | carry is answering that to a degree, because the

21 | mechani sns that operate for open carry are simlar in

22 | many respects to what's happening with conceal ed carry.

23 | And you may have a bigger problemw th gun thefts with

24 | open carry than with conceal ed carry.

25 You certainly have a bigger problemof, you
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1 | know, citizen conplaints to 911. The clinic at Stanford
2 | actually has a case going up to the Supreme Court now
3 | where soneone said, Ch, there's a man with a gun outside.
4 | And this was in an open carry jurisdiction, and the
5 | police cane and searched him and the question is, you
6 | know, is that a lawful search
7 So you are clearly taking up police tinme, and
8 | if these are good guys, that nmeans you're wasting police
9 |time, and that, again, becones a tax on police. Anything
10 | that keeps police fromdoing their effective work in
11 | reducing crime inhibits the -- that role. And this is
12 | another area where that woul d operate.
13 Q Again, you said that -- correct me if I'm
14 | wong, but you said there's no study about police
15 | responding to |awful open carriers; is that correct?
16 O let nme ask you this. Are you aware of any
17 | study about police response to open carriers?
18 A | amaware of articles about police chief
19 | concerns about open carry with respect to nore theft and
20 | with respect to this issue of the gun being carried in a
21 | reckless way that could create opportunities for someone
22 | to seize it fromthemquickly, as well as this issue
23 | about alarmdistraction fromthe police and this one case
24 | where guy was wal king down the street with an assault
25 | weapon.
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1 It was legal to do that. And people called
2 | 911. The police said, Wll, there's nothing we can do.
3 | It's open carry. And then he started killing people.
4 | And so that was probl em one.
5 Problemtwo is the guy really is a good guy
6 | wth a gun, and people are calling 911, and they are then
7 | taking up time sending police over to check out a
8 | situation. So either way you going to be creating
9 | problems once you have open carry.
10 O course, in the Dallas shooting case, the
11 | police chief there said it made it nmuch nore conplicated
12 | for us, because there were open carriers around, when
13 | suddenly people are firing at us, and we didn't know who
14 | the good guys and the bad guys were, and according to the
15 | Dallas police chief, we were fortunate that, you know,
16 | none of these guys who were carrying guns got shot.
17 But again, these are all things that burden
18 | police departments in the operation of their dealings,
19 | and therefore, you know, wll have a tendency to elevate
20 | crime overall, because the nore you get in the way of
21 | police doing their job, the | ess deterrence and crine
22 | prevention you get fromthe police thensel ves.
23 Q What study or data set are you relying on in
24 | saying the burden is outweighed by the benefit of open
25 | carrying?
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1 A Again, because -- | amdraw ng a | ogical
2 | inference that if the evidence persuades you -- which it
3 | does for me -- that right-to-carry |laws increase violent
4 | crime, | think there are strong reasons supported by
5 | police chief discussions that open carry would have yet
6 | nore burdens and | ess benefits.
7 So that's the sort of |ogical chance | relied
8 | on ny study for the premse, and then | rely on the
9 |literature that discussing the |likely consequence of open
10 | carry to say, | interpret that evidence to say that open
11 | carry would be less socially beneficial than conceal ed
12 | carry, and |'ve already drawn the conclusion that the
13 | concealed carry is socially harnful.
14 Q So you admt there's a distinction between open
15 | and conceal ed carry?
16 A Yes.
17 Q kay. And the right-to-carry laws that you are
18 | evaluating in your reports and studies are solely
19 | conceal ed-carry laws; is that correct?
20 A That's correct.
21 Q Ckay. So is it not problematic to utilize
22 | reports and data on concealed carry, that you admt is
23 | different fromopen carry, to make concl usions about the
24 | effects of open carry?
25 MR, EI SENBERG (bjection. Vague and anbi guous as
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1 |to-- the word is "problematic." Vague and anbi guous as
2 | to "problematic."”

3 But you may answer.

4 THE WTNESS: You know, | think, given the factua
5 | and enpirical predicate of ny argunent, | feel on solid
6 | grounds draw ng | ogical inferences about the inpact of

7 | open carry relative to the inpact of conceal ed carry.

8 And since | think open carry would likely be

9 | nore socially harnful, given the factors that we've

10 | discussed, it's -- it sort of follows that open carry

11 | woul d, on balance, be socially harnful if we've already
12 | accepted the prem se that concealed carry is socially

13 | harnful.

14 | BY MR BRADY

15 Q So what if -- you conclude that a crim nal

16 | would shift focus to an unarned target if sonmebody's

17 | openly carrying, right?

18 A (No audi bl e response)

19 Q So -- but what if the preval ence of open carry
20 | was so great that there's a significant chance that the
21 | next victimwould be openly carrying as well?
22 A Yeah.
23 Q D d you formany opi nions about the benefits
24 | and burdens of open carry under circunstances where open
25 | carry's ubiquitous?
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1 A Yeah. You know, the plausible |evel of
2 | carrying is not going to be so high that a crim nal
3 | hanging out isn't going to be able to find anyone to go
4 | after.
5 And again, you would think that if crimnals
6 | are being dissuaded by the prospect of running into an
7 | arned person, they'd be nore di ssuaded by conceal ed
8 | carry, because then they don't even have the benefit of
9 | surprise.
10 And so when | spoke to one of ny coll eagues who
11 | went into a gun store the day that Texas opened up their
12 | permt holders to be able to carry openly, many of the
13 | people were saying that, |'mnot going to carry openly,
14 | because |'d be the first person the crimnal would take
15 | out, and this way |I'l|l keep ny gun conceal ed, and when
16 | they take out sonebody else, |I'lI|l be the one to take them
17 out .
18 So at |east the Texas conceal ed carriers were
19 | expressing the view that they thought open carry was |ess
20 | effective in dealing with crime than conceal ed carry.
21 Q So hypothetically, using your view of the next
22 | unarnmed victimbeing a target, what if the net effect --
23 | what would, in your opinion, be the net effect of half of
24 | the next potential victins openly carrying be? In other
25 | words, half the population --
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1 A Yeah.

2 Q -- is openly carrying. Now, granted this is a

3 | hypot heti cal.

4 Wul d that change the view of the

5 | benefits-versus-burden anal ysis?

6 MR, EI SENBERG  (bjection. Conmpound.

7 THE WTNESS: You know, | think it's unlikely

8 | you' d ever see 50 percent people carrying. | mean, we

9 |livein California. 63 percent of people just voted to

10 | tighten gun access considerably in the |atest referendum

11 | So | don't see this playing a role.

12 And in the areas where you do see lots of guns

13 | openly carried, it's certainly not as though you see

14 | major drops in crinme. The major drops in crine over the

15 | last 30 years have cone in places |ike New York, which

16 | has been the nost aggressive of any jurisdiction in

17 | trying to elimnate the role of guns, and, of course, in

18 | Australia, which largely got rid of private guns and

19 | prohibited self defense as a basis for applying for a gun

20 | permt.

21 BY MR BRADY

22 Q So just to be clear, | was asking

23 | hypothetically. | concede that nowhere would 50 percent

24 | of the people -- I'mjust -- | want to pose a

25 | hypothetical to suggest -- is there a point at which the
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1 | level of open carrying would provide a deterrent effect,
2 | such that there would be a benefit?

3 A | nean, it's hard for me to envision that

4 | world, but | suspect that if you ever got to that place,
5 | the nunber of accidental gun deaths would be so high that
6 | there'd be a tremendous backlash with this. People'd be
7 | leaving their guns all over the place.

8 You know, a gun is a nuisance. It's heavy.

9 | People don't like to carry heavy things on their person
10 | the whole day, which is why they tend to put them down

11 | and | eave them pl aces.

12 And so if you | ook at the nunber of phones that
13 | get lost, it probably is a fairly good approxi mati on of
14 | the nunber of guns that would get |ost, and so 50 percent
15 | of Anericans would -- carrying guns, you'd have a | ot of
16 | guns ending up in the hands of kids on playgrounds and

17 | subways and buses. That would be a bad thing.

18 Q Are you aware of any studies that show that

19 | people who open carry have accidents with their firearns?
20 A You know, there's certainly a |ot of evidence
21 | that people who carry guns have accidents with their
22 | firearms. So whether you're openly carrying or conceal ed
23 | carrying, it's probably, you know, equally likely that an
24 | accident will occur,
25 Maybe higher with open carry, because you have
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1 | the potential of other people being involved in the
2 | accident, as opposed to conceal ed carry where -- except
3 | the case of the |daho nom whose two-year-old shot her in
4 | the head because he was in the shopping cart and found
5 | the gun.
6 Most of the tine when you have conceal ed carry,
7 | you're not going to be exposing a gun in that way. But
8 | open carry, at least a little nore exposed.
9 Q Let's turn to Paragraph 36 really quick in your
10 | report.
11 Quote, "An openly displayed gun in public also
12 | gives a nuddy signal about the gun toter and could draw
13 | undue attention frompolice officers, directing | aw
14 | enforcement resources inefficiently, which, again, makes
15 | law firmless effective, thereby further pronoting
16 | crine," close quote.
17 I's that an accurate reading of your report?
18 A Yes.
19 Q Do you consider police officers giving undue
20 | attention to open carriers a burden of open carry?
21 A That's a concern. W were discussing this
22 | earlier. Police chiefs have said, you know, if you have
23 | a choice between carrying openly and carrying conceal ed,
24 | carry conceal ed, because we've got a |ot of 911 calls
25 | about open carriers. Qoviously, that's tying up police
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1 | resources.
2 And this case going up to the Suprene Court
3 | that the Stanford clinic is handling is exactly that
4 | sort. Quy just carrying a gun openly where open carry is
5 | al lowed suddenly triggers police intervention, and the
6 | NRAis comng in on that case on the side of the Stanford
7 | clinic, saying that that intervention was inappropriate,
8 | but it happens, and it's costly.
9 Q But again, that's an anecdote.
10 You don't have any data about stops by police
11 | officers of those openly carrying to support your
12 | Paragraph 36; is that correct?
13 A Again, | don't have nunbers on stops, but we do
14 | have the discussions of police chiefs talking about the
15 | anount of attention that gun carriers can encourage from
16 | the public and the issues -- | was speaking earlier about
17 | the Dallas police chief talking about the consequences of
18 | open carry when the shooting in Dallas was going on, and
19 | he considered it problematic that there were people on
20 | the street with guns, because when people are shooting at
21 | the police and you | ook around and you see a | ot of
22 | people with guns, you don't know if they're the good guys
23 | or the bad guys.
24 So any of these things can conplicate the
25 | attention and the effectiveness of police, and since |
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1 | believe police are an extrenely inportant elenment of

2 | crime reduction, | don't want to nmake their job harder.

3 || want to make it easier.

4 Q Sois it fair to say that the conclusion in

5 | Paragraph 36 that police officers would be burdened by

6 | open carriers is a major point of your report --

7 MR, ElI SENBERG  (bjection. Vague -- oh, pardon

8 | me.

9 BY MR BRADY

10 Q -- opposing open carry?

11 MR, EI SENBERG (bjection. Vague and anbi guous as

12 | to "major point."”

13 THE WTNESS: | nmean, the najor point is really

14 | that conceal ed carry seens to be socially harnful, and

15 | here are a nunmber of reasons why | think open carry is

16 | likely to be worse than conceal ed carry.

17 BY MR BRADY

18 Q But this is one of your main reasons for why

19 | open carry is a burden, correct, that it burdens police

20 | officers? That's one of your main points?

21 MR. EI SENBERG (hjection. Msstates prior

22 | testinony and same objection about the vagueness and

23 | anbiguity of "major point."

24 THE WTNESS: And it is one of the factors and,

25 | you know, thefts -- | think I've discussed how that could
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1 | be encouraged.
2 Police chiefs tal k about seeing the open
3 | holster by the guy getting out of the car as the sure
4 | sign they've left their gun in the car, and there's been
5 | alot of theft in areas where people have shifted over to
6 | open carry, engineered through that dynam c of the
7 | crimnals noticing the open holster. So there are a
8 | number of factors.
9 And the nmain thing is that | do think, if there
10 | are benefits fromdeterrence for conceal ed carry, that
11 | you'd see less of those overall for open carry.
12 | BY MR BRADY
13 Q kay. | guess let me phrase it this way.
14 If there was a report saying that police stops
15 | by officers of open carriers was not a problemat all,
16 | would that inpact your conclusion in your report about
17 | the effects of open carry?
18 A Yeah. | nean, that's a fair point. You know,
19 | if you're tal king about North Dakota, could very well be
20 | the case you're not getting any calls to the police.
21 But we're contenplating open carry in a state
22 | like California, which means we're going to have open
23 | carry on the streets of Los Angel es and San Franci sco,
24 | and |'d be amazed if the results of that were not al ong
25 | the lines that | suggest here. And the nature of a busy
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1 | urban environnent is nmuch | ess conducive with the
2 | carrying of guns w thout causing concern or alarmthan in
3 | anore rural area.
4 So if a person cane to nme and said, Look, we
5 | don't have any problemout here in this town 90 m nutes
6 | outside of Fargo, |'d say, well, that's not very hel pful.
7 | Do you have any problems in, you know, New York City?
8 | And | think that you would have problens in New York
9 | Gty.
10 Q The reason | asked as a hypothetical -- let me
11 | strike that.
12 What I'mtrying to get you to answer -- | think
13 | could be a yes-or-no question, but I'll leave that up to
14 | you -- is whether the factor of the burden on police
15 | officers by open carriers is an inportant conponent of
16 | your conclusion about the effects of open carry on the
17 | public.
18 MR. EI SENBERG (nhjection. Vague and anbi guous as
19 | to "inportant."
20 THE WTNESS: You know, | think it's one of the
21 | factors that leads me to think that open carry is
22 | probably worse than conceal ed carry.
23 BY MR BRADY:
24 Q How many factors are there?
25 A You know, just everything that we've been

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 207



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 208 of 298 Page ID

JOHN J. DONOHUE Fri9z2 July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 207

1 | talking about. The potential for greater theft, the |ack

2 | of deterrent unbrella, the potential inpairnment of police

3 | effectiveness.

4 Q Okay. | refer you to Page 17 of your report.

5 A Yes.

6 Q Open carry versus conceal ed carry.

7 A Yeah.

8 Q You have Paragraph 32, 33, 34, 35, 36.

9 That's one, two, three, four, five paragraphs,

10 | correct?

11 A Yes.

12 Q And all contained on one -- not even a ful

13 | page, correct?

14 A Yes.

15 Q ay. One paragraph alnost -- one of the five

16 | paragraphs is dedicated to the idea that burdens on

17 | police officers by open carriers is a negative effect on

18 | the public.

19 Is that a fair assessnent of your report?

20 A Yeah, it is one of the factors | nention,

21 Q Sothenis it fair to say that that concept is

22 | a significant part of the one-page analysis on open carry

23 | in your report?

24 MR. EI SENBERG  Again, objection on "significant."

25 THE WTNESS: | nean, it's -- | think there's sort
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1 | of independent grounds in addition to that to be
2 | skeptical about open carry, and this is -- beconmes a
3 | cunul ative basis for being skeptical about open carry.
4 BY MR BRADY
5 Q Additional ones that are not in your report?
6 A W've been discussing, you know, the
7 | encouragenent of theft and the easier ability for
8 |crimnals to identify theft opportunities, the |ack of
9 | the deterrent unbrella that open carry creates. So those
10 | are two very inportant factors as well.
11 Q And those are all in your report?
12 A | believe they're in ny report.
13 Q Those notions thensel ves are not based on any
14 | report specific about open carry, correct?
15 A Well, | nean, | had not -- | had not realized
16 | that thieves were sort of targeting people with enpty
17 | hol sters when they got out of their car. So that was
18 | based on a police chief reporting that infornation.
19 So review ng those sorts of studies led nme to
20 | that particular concern. And in general, there's a |ot
21 | of evidence that people who carry guns outside the hone
22 | have those stolen nore frequently.
23 So that's no -- that's no different between
24 | open and conceal ed, but the police chief discussion of
25 | the greater opportunity of open carry to identify theft
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1 | opportunities was an additional factor.
2 And then, you know, the big argunment that has
3 | always been nade for concealed carry is that it provides
4 | a deterrent unbrella. By carrying, | not only protect
5 | myself, but | protect you, because the crimnal doesn't
6 | know which of us is carrying, and that gets taken away
7 | when you have open carry, because now they do know.
8 Q You nentioned the anecdote about the police
9 | chief concerns about open carry several tines now,
10 | correct?
11 A Yeah.
12 Q So you found that anecdote conpelling, correct?
13 A It wasn't an anecdote. It was his discussion
14 | of the problemof theft in the wake of open carry.
15 Q You found his articulation of that problemwth
16 | open carry that he viewed to be conpelling, correct?
17 A Yes.
18 Q GCkay. Then why didn't you devel op any reports
19 | about stops by police officers on those who are openly
20 | carrying?
21 MR, EI SENBERG (bjection. Argunentative.
22 THE WTNESS: You know, | probably should have
23 | added that to the report, but -- thankfully, we have this
24 | deposition to fill -- flesh out the record.
25 BY MR BRADY:
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1 Q Well -- so you should have, neaning that if you
2 | did and it cane -- the conclusion or the findings of that
3 | study were that there really is not a problemw th police
4 | officers stopping people because they're openly carrying,
5 | would that change your conclusions in your report about

6 | openly carrying -- about the effects of open carrying?

7 A | mean, if sonebody had convincing evidence

8 | that in an urban environnent you don't have to worry

9 | about the factors that | articulated, then, sure, | would
10 | take that into account.

11 Q But just to be clear, you didn't review any

12 | polls of |aw enforcenment officers about the burdens they
13 | perceive in encountering open carriers in preparing your
14 | report?

15 A No, | didn't review polls.

16 Q D d you seek any data fromany | aw enforcenent
17 | agencies about their experiences with open carriers?

18 A You know, |'ve alluded to the published record
19 | on this, which | did seek out, but | didn't directly
20 |inquire with particular police departnents.
21 Q Are you aware of any public statements by chief
22 | law enforcenent officers, police chiefs or sheriffs,
23 | indicating they need nore funding to deal wth people who
24 | are openly carrying?
25 A You know, | haven't seen that, although there's
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1 | certainly discussion about the need for nmore funding than
2 | just concealed carrying. And -- but | amnot aware of
3 | the literature on asking for nore funding in the wake of
4 | open carry.
5 Q So you have -- so do you have any know edge
6 | about the net burden of open carry policies on |aw
7 | enforcement froma |aw enforcenment source?
8 A You know, apart fromthe published discussions
9 |that I've been referring to, | don't have anything el se.
10 Q And those public discussions are not referred
11 | to in your report, correct?
12 A Yeah, | don't think I added those.
13 Q So then, essentially, you' ve drawn your
14 | concl usi ons about open carry -- about the net effect of
15 | open carry based on your conclusions that you've reached
16 | about concealed carry; is that correct?
17 A Well, certainly, the concl usions about
18 | concealed carry were a critical premse to this
19 | articulation of the relative benefits and burdens, but
20 | the rest follows frommy reading of the literature on
21 | experience with open carry and then, you know, sort of
22 | the basic principles of deterrence theory and the
23 | information about gun theft, and at |east occasion of
24 | resources.
25 Q ay. D d you analyze at all whether people
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1 | who open carry are nore or |ess |aw abiding than those

2 | who carry conceal ed?

3 A |'mnot aware of any information on that.

4 Q So could open carriers be nore | aw abiding than
5 | concealed carry permt hol ders?

6 A It's possible. | would be surprised by that,

7 | but it's possible.

8 Q If they were, would that change your opinion

9 | that effects of open carry can be inferred from conceal ed
10 | carry data?

11 A |f open carry people were --

12 Q More | aw abi di ng.

13 A More | aw abi di ng.

14 | mean, it -- if they are nore | aw abi di ng,

15 | then one of the nechanisns that [eads to concealed carry
16 | being problematic would be elimnated, but the other

17 | mechani sns woul d not.

18 | ' mjust dubious about the prem se of the

19 | question, because | suspect, if anything, the open
20 | carriers would be nmuch | ess | aw abiding than the
21 | conceal ed carri es.
22 Q Your suspicion is based on pure specul ation,
23 | correct?
24 A "Speculation" is a |oaded word. It's based on
25 | years of working in the crimnal justice research arena.
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1 Q Well, let ne define it alittle nore clearly.

2 Are there any reports that you have seen to

3 | suggest that open carriers are |ess |aw abiding than

4 | conceal ed carriers?

5 A No. | haven't seen anything opining on that

6 | relative difference.

7 Q So you can't know whet her open carriers are

8 | nore or |ess law abiding than conceal ed carriers; is that
9 | correct?

10 MR. EI SENBERG (hjection. Vague and anbi guous as
11 | to "you can't know. "

12 THE WTNESS: | don't --

13 BY MR BRADY:

14 Q You don't know, right?

15 A | don't know. No, I'mjust inferring.

16 Q If you don't know that, how can you determ ne
17 | that open carry would increase violent crime?

18 A Wll, I -- since |l don't have any reason to

19 | think that open carriers would be nore | aw abi ding than
20 | concealed carriers, and |'ve concluded that conceal ed
21 | carry pronotes violent crine, | would have no reason to
22 | think open carry woul d be better.
23 And as | said, since | actually suspect that
24 | it's the opposite, that will only reaffirmthat
25 | conclusion. Plus we have these other factors that we
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1 | tal ked about that make open carry worse than conceal ed

2 | carry.

3 So for me it becones sort of a fortiori that

4 | open carry would be bad rather than, you know, a tricky

5 | cost-benefit cal cul us.

6 Q If it were shown that there were a deterrence

7 | effect fromopen carry, would that alter your opinion on
8 |its inpacts on public safety?

9 A | mean, again, it's alittle inprecise, in

10 | that -- let's say that a study was done and said, you

11 | know, a random person wal ki ng down the street had a, you
12 | know, one-in-a-hundred-thousand chance of being robbed,
13 | and the guy wal king down the street with a conceal ed

14 | carry -- with an openly carried gun had an even | ower

15 | rate.

16 | nean, maybe if we did it better, we did a

17 | random zed study that said we're going to let half you

18 | guys carry and the other half can't, and we're going to
19 | random ze you into two groups. And it turns out that the
20 | people who were random zed into the group that said you
21 | can carry openly were attacked |ess than the other group.
22 That woul d be, again, consistent with what |
23 | said earlier, that | think it could dissuade people from
24 | going after the actual carrier, but it still wouldn't
25 | answer the question of whether this is a good |aw or not,

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 215



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 216 of 298 Page ID

JOHN J. DONOHUE #1930 July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 215

1 | because it'd actually nmake -- have no overall deterrent

2 effect but just alter the target from"A" to "B," and if
3 | that's the case, it wouldn't have any benefit.

4 And so, for exanple -- you see this sane

5 | discussion in labor literature. |If you find that there's
6 | sone people that are having trouble getting a job, you

7 | could give thema voucher that helps themget a job. |If
8 | the voucher says, you know, if the enployer hires this

9 | person, they'|Il get a $10,000 paynment fromthe State of
10 | I ndi ana.

11 And the question is does that help this guy get
12 | a job? Sure it does, but if it doesn't reduce overal

13 | enpl oynment, then you've just shifted who's unenpl oyed

14 | rather than di m nished unenpl oynent. And we really want
15 | to dimnish unenployment. W don't want to just shift

16 | who's unenpl oyed.

17 And that's ny concern in this area. You could
18 | get some dissuading fromthe carrier to another person,
19 | but then that beconmes a wash and, in fact, burdens, then,
20 | the people who aren't carrying, which is certainly not an
21 | appealing feature of open carry if that's all it does.
22 Q | want to finish up this section with a
23 | question, and then | just have a few cl osing personal
24 | questions and adnonitions, and then we will wap it up.
25 So fromwhat you've provided in your report on
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1 | open carry, you cannot state to a reasonable degree of

2 | scientific certainty that open carry increases violent

3 | crime; can you?

4 MR. ElI SENBERG  Vague and anbi guous as to

5 | "reasonabl e degree of scientific certainty."”

6 THE WTNESS: The prem se of the question is you

7 | have a reasonabl e degree of scientific certainty that

8 | conceal ed carry pronotes violent crime. Can you then

9 |include within that conclusion that open carry wll

10 | increase violent crine.

11 BY MR BRADY

12 Q | guess nmy question is would it be

13 | scientifically sound -- or | guess |I'mincluding

14 | economics in the word "scientifically."

15 Is it scientifically sound to say -- to nake a

16 | conclusion and say that you have a reasonabl e degree of

17 | scientific certainty about that conclusion when it is not

18 | based on any report, study, or data that specifically

19 | addresses that issue?

20 MR, EI SENBERG (hjection. Argunentative, |acks

21 | foundation, conpound, vague and anbi guous.

22 THE WTNESS: | nmean, this goes back to the

23 | earlier discussion. You said do you agree that if you

24 | raise the price of something, you'll get less of it. |

25 | said, yeah, ordinarily that's a sound assunption. It's
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1 | not always true.
2 | think the same is true here, that we have as
3 | nuch reason to conclude that open carry is less socially
4 | beneficial -- or put it differently, open carry is nore
5 | socially harnful than conceal ed carry than we do to say
6 | if you raise the price of something, you'll get |ess of
7 |it.
8 Both of themcould be wong in a certain case,
9 | but both of themhave a |ot of underlying econom c and
10 | deterrence rationales to make them reasonabl e
11 | concl usions, absent some conpelling evidence to the
12 | contrary. So that's the way | view this.
13 | have as strong a reason to accept that
14 | conclusion that open carry is nore |ikely socially
15 | harnful than conceal ed carry, and unless there's
16 | conpel ling evidence that would underm ne that theoretical
17 | case, | think it's a reasonable assunption, sane way |
18 | woul d say, if sonebody asked ne if | raise the price of
19 | sonething, wll | get less of it. 1'd say yeah, | see
20 | compel ling evidence. | would say yes.
21 BY MR BRADY
22 Q So then your conclusion about open carry is
23 | based on the exception to the rules of economcs, not the
24 | standard?
25 MR, ElI SENBERG (bjection. Msstates prior
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1 | testinony.
2 THE WTNESS: No, | was drawi ng the opposite
3 | conclusion of that, | think. | was saying that the
4 | soundness of the economcs and deterrent argunments behind
5 | the conclusion that open carry is nore socially harnfu
6 | than conceal ed carry are of roughly conparable weight to
7 | the argunments that exist behind the claimthat if you
8 | raise the price of something, you'll get less of it.
9 Those are argunents are on conparabl e
10 |intellectual footing, and just as you were willing to
11 | accept the claimthat if you raise the price of
12 | sonething, you'll get less of it, I"'mwlling to accept
13 | the claimthat open carry is nore socially -- likely to
14 | be nore socially harnful than conceal ed carry.
15 BY MR BRADY:
16 Q Despite there being no data on the subject
17 | express to open carry?
18 MR, EI SENBERG (hjection. Argunentative.
19 THE WTNESS: Yeah. And as | said, the only tine
20 | we ever rely on the argunent that you get |ess of
21 | something when you raise the price is if we don't have
22 | the express information about that situation.
23 But that's the whole point of economc theory,
24 | that it allows us to draw inferences based on the power
25 | of that theory and the vast ways in which that theory has

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
Exhibit 3 - 219



Case 2:16-cv-06164-JAK-AS Document 59-3 Filed 10/02/17 Page 220 of 298 Page ID

JOHN J. DONOHUE 193 July 12, 2017
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 219
1 | been validated in nmany contexts.
2 BY MR BRADY
3 Q So it's acceptable in the scientific comunity
4 | to accept conclusions about Item A even though it --
5 | based on knowns of Item B just because they're simlar?
6 | Even though you have no information about Item A
7 A Yeah, | -- if you have no information, then
8 |it's not going to be adequate, but if sonebody, you know,
9 |tells me, you know, they think crack cocaine is socially
10 | harnful, and here's a synthetic formof crack cocai ne.
11 | Do you think that this will be harnful ?
12 If | can evaluate the differences that are
13 | likely to exist between crack and the synthetic crack,
14 | then I'mconfortable saying, |I don't know. Perhaps the
15 | synthetic crack would be less likely to | ead to soci al
16 | consequences, but for these reasons | think the
17 | consequences are likely to be the same. Then | woul d
18 | draw that inference.
19 But, you know, on the other hand, if sonebody
20 | says, Well, we've done studies, and the synthetic crack
21 | is much less likely to pronote violence, then |'d say,
22 | Wll, you can draw the sane inferences.
23 So it depends on what the context of your other
24 | information is, and | think for the conclusions that |
25 | made in this paper, | think some of them are al nost
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1 |uniformy accepted that open carry doesn't have any
2 | deterrent unbrella capacity the way conceal ed carry does
3 | and things of that nature. So | feel very confortable
4 | drawm ng relative conparisons about the effectiveness of
5 | one versus the other.
6 Q ay. You're using those inferences to
7 | establish what you believe is a |ikelihood, correct?
8 A Yes.
9 Q GCkay. But you are cannot use those inferences
10 | to establish a certainty; is that correct?
11 A That's correct.
12 Q In other words, just like with conceal ed carry,
13 | your analysis of conceal ed carry, where you admtted
14 | earlier that you could be wong; |ikew se, you could be
15 | wong about the open carry analysis as well; is that
16 | correct?
17 A Yes. Any tine |'mmaking a prediction or
18 | estimate, | could be wong.
19 Q Al right. Mving on. W are in the honme
20 | stretch.
21 So have any of the studies you' ve conducted on
22 | firearms-related matters ever conclude that a particular
23 | gun-control law did not work?
24 MR, EI SENBERG (hjection. Qutside the scope of
25 | testinony.
2 ESQUIRE LD T
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1 THE WTNESS:. Yeah. | nean, lots of things I
2 | think don't work. @un buy-backs | don't think work. You
3 | know, any sort of very porous regulation, | think is
4 | unlikely to work.
5 So, you know, even the Brady Bill is probably
6 | vastly less effective because it's not uniform and, you
7 | know, a pure assault weapon ban without a restriction on
8 | large-capacity magazi nes probably have m ninmal effect on
9 | overall crine.
10 | BY MR BRADY
11 Q Speaking of ny relatives at the Brady canpaign,
12 | have you ever received any funding fromthe Brady
13 | canpai gn?
14 A No.
15 Q What about any Bl oonberg group?
16 A No.
17 Q Violence Policy Center?
18 A No.
19 Q Oh, the Law Center to Prevent Gun Viol ence?
20 A No.
21 Q Everytown?
22 A The only thing I've ever done from anyone, the
23 | National Science Foundation and, you know, various
24 | enpl oyers.
25 Q Have you been in communication with any gun
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1 | control advocacy groups?
2 MR, EI SENBERG  (bjection. Vague and anbi guous as
3 | to "comunication."”
4 THE WTNESS: Yeah. | speak with, you know,
5 | anybody who's doing research in the area of guns from
6 | you know, Gary Kl eck and John Lott to, you know,
7 | Everytown peopl e.
8 BY MR BRADY
9 Q GCkay. Have you ever been invited to speak
10 | at a -- to speak at a gun-control group?
11 MR, EI SENBERG (hjection. Irrelevant.
12 THE WTNESS: Jees. Yeah, | think | have. [|I'm
13 | trying to think what group that m ght have been.
14 One time some group contacted ne and asked me
15 | to speak about ny research at a law firmin New York, and
16 | | think that was hosted by some -- maybe Everytown, but |
17 | don't recall
18 BY MR BRADY
19 Q Have you ever been honored by any of those
20 | groups?
21 A No.
22 Q Received any awards?
23 A | did receive an award fromsone NRA group. It
24 | was mean, but --
25 Q ay. Have you ever participated in drafting
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1 | any legislation regarding firearns?

2 A No.

3 Q Regul ations?

4 A No.

5 Q Policies?

6 A No.

7 Q Have you ever nade any speeches about the

8 | Second Amendnent ?

9 MR. EI SENBERG Vague and anbi guous as to

10 | "speeches.”

11 THE WTNESS: Yeah, no, | don't think I nade a

12 | speech about the Second Arendnent. | obviously nention
13 |it at times, but nobody's ever asked ne to testify in any
14 | legislative hearing or anything |ike that.

15 BY MR BRADY:

16 Q What about an informal -- |ike a debate or

17 | sonething at a --

18 A Yeah, | frequently, you know, am asked to speak
19 | or couple tines debate. | debated John Lott, Gary Kl eck
20 | once. They were a panel, and | was on a panel.
21 Q ay.
22 A Actually, | probably debated John a few tines,
23 | but there was one tine it was Gary Kl eck and John on the
24 | other side.
25 Q Last set of questions, and we're done.
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1 What was your fee in the |last case you worked
2 | on as an expert?
3 A You know, | usually charge 850 an hour for just
4 | ny normal work, and usually, you know, about half that
5 | for governnent work if, you know, if not an evil
6 | government.
7 Q Is that why there's a $350-an-hour difference
8 | between your deposition rate and your testinony-at-trial
9 | rate?
10 A No, | usually, you know, think of depositions
11 | as a less pleasant part of life. So | do usually put
12 | nore -- put a higher rate for depositions than for nornal
13 | hours.
14 But this has been --
15 Q Let the record reflect a tear down plaintiff's
16 | counsel's cheek.
17 That is a joke.
18 A This has been very pleasant, | should say.
19 Q Well, then | didn't do ny job
20 So you' ve al ways charged 850 an hour for your
21 | expert work?
22 MR. EI SENBERG (hjection. Msstates prior
23 | testinony.
24 THE WTNESS: You know, that's what |'ve been
25 | charging lately. And so all of ny private consulting has
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1 | been at that rate.

2 MR. BRADY: | think with that | am done, unless

3 | M. Eisenberg would |ike to exam ne --

4 MR. EI SENBERG | have six or seven hours of

5 | questioning. So -- |'mjust kidding.

6 MR. BRADY: That's all right.

7 MR, EI SENBERG | have no questions.

8 | think we should just discuss the |ogistics of

9 |the reviewng of the deposition transcript, and then we

10 | woul d be done.

11 THE WTNESS: So if |'mdone, | probably should

12 | run --

13 MR. BRADY: Yeah, you should run.

14 MR. EISENBERG -- to the airport.

15 MR. EI SENBERG Are you in danger of mssing a

16 | flight?

17 THE REPORTER: Are we off the record?

18 MR. BRADY: Yes, why don't we go off the record.

19 (Di scussion off the record)

20 (The witness | eaves the deposition room)

21 MR, EI SENBERG (Ckay. So we've been off the

22 | record tal king about the logistics of handling the

23 | deposition, the signing of the deposition, and any

24 | corrections that Professor Donohue wants to nake.

25 And we' ve recognized that if we give the
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1 | deponent the usual or conventional anmount of time of 30
2 | days, that will put us right at or right before the

3 | deadline for filing dispositive notions currently on the
4 | case cal endar, and that same issue will affect several of
5 | the depositions that are occurring in the future.

6 So we're going to nake the foll ow ng

7 | stipulation, and then if I'mwong, | ask Anna to correct
8 | me.

9 The original deposition transcript will be

10 | ordered by plaintiff's counsel, and a certified copy wll
11 | al so be ordered by defense counsel.

12 And Professor Donohue will review and, if

13 | necessary, correct the transcript of the certified copy,
14 | which will be treated as identical for all purposes,

15 | sign, and deliver -- or have delivered to plaintiff's

16 | counsel by 30 days after the date that we receive -- that
17 | defense counsel receives the deposition transcript.

18 We're al so naking a stipulation right now that
19 | relates to summary judgment or other case-dispositive
20 | nmotion briefing, which is that, in the event that this
21 | transcript has not been signed and/or corrected by the
22 | witness because the time hasn't run yet for those things
23 | to occur, the parties will be allowed to use the
24 | unsigned, uncorrected deposition transcripts as if they
25 | had been signed and/or corrected with no objection from
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1 | the other side. Both sides will be allowed to do that.
2 And if the corrections or any changes to the
3 | deposition transcript that occur after one side or
4 | another has filed all or part of the briefing causes that
5 | side's counsel to want to nodify the briefing to address
6 | the changes, whichever side that is, the other side wll
7 | agree to submt a stipulation, consenting to the changes
8 | to the briefing caused by the changes to the deposition
9 | transcript.
10 Does that sound right to everybody?
11 M5. BARVIR W'll agree to file a stipulation --
12 | woul d you repeat that one nore tine?
13 MR, EI SENBERG (Ckay. So let's just use the
14 | exanpl e of our side.
15 We file sone brief, and then afterward the
16 | deposition transcript cones in, and it -- you know, in ny
17 | opinion, it changes what | want to have in the notion
18 | Your side will stipulate that you consent to ne filing
19 | the additional briefing that woul d address the change in
20 | the deposition transcript, and, you know, any reasonably
21 | related issues in the brief, and that's a nutual
22 | covenant. So therefore, our side will extend the sane
23 | courtesy to you.
24 M5. BARVIR | think that properly covers what we
25 | discussed off the record.
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1 MR EI SENBERG Ckay. All right. So agreed?
2 MR. BRADY: What she said.
3 MR. EI SENBERG  Yeah. So just if you wouldn't
4 | mnd saying agreed.
5 M5. BARVIR  Agreed.
6 MR. EI SENBERG Ckay. And then anything el se?
7 MR BRADY: | don't think so. On the record, |
8 | don't think so.
9 (The deposition concluded at 6:16 p.m)
10 kKK
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1

2

3 |, the undersigned, a Certified Shorthand

4 Reporter of the State of California, do hereby certify:

5 That the foregoing proceedi ngs were taken

6 before ne at the tine and place herein set forth; that

7 any witnesses in the foregoing proceedings, prior to

8 testifying, were placed under oath by ne; that a verbatim

9 record of the proceedi ngs was nmade by ne using nachi ne

10 short hand, which was thereafter transcribed by ne;

11 further, that the foregoing is an accurate transcription

12 t hereof; that before conpletion of the deposition, review
13 of the transcript was requested.

14 | further certify that | amneither financially
15 interested in the action nor a relative or enpl oyee of

16 any attorney of any of the parties.

17 I N WTNESS WHERECF, | have this date subscri bed

18 ny nane.

19
20 Dated: July 22, 2017
21 '
22 aém[
23 SHERRYL DOBSON
CSR No. 5713
24
25
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1 DECLARATI ON UNDER PENALTY OF PERJURY

2 | ASSI GNMENT NO. J0614175

3 | FLANAGAN vs CALI FORNI A ATTORNEY GENERAL AVI ER BECERRA

4

)

6 | declare under penalty of perjury that | have read
7 the entire transcript of ny deposition taken in the

8 captioned natter or the same has been read to nme, and the
9 sanme is true and accurate, save and except for changes

10 and/ or corrections, if any, as indicated by ne on the

11 DEPCSI TI ON ERRATA SHEET hereof, with the understandi ng

12 that | offer these changes as if still under oath.

13

14 Signed on the day of , 20

15

16

17

JOHN J. DONOHUE

18

19

20

21

22

23

24

25
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1 DEPOCSI TI ON ERRATA SHEET

2 Page No. Line No. Change to:

3

4 Reason for change

5 Page No. Line No.  Change to:

6

7 Reason for change

8 Page No. Line No. Change to:

9

10 Reason for change

11 Page No. Line No.  Change to:

12

13 Reason for change:

14 Page No. Line No. _  Change to:

15

16 Reason for change:

17 Page No. Line No.  Change to:

18

19 Reason for change:

20 Page No. Line No. Change to:

21

22 Reason for change:

23

24 SI NATURE: DATE:

. JOHN J. DONOHUE
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1 DEPOCSI TI ON ERRATA SHEET

2 Page No. Line No. Change to:

3

4 Reason for change

5 Page No. Line No.  Change to:

6

7 Reason for change

8 Page No. Line No. Change to:

9

10 Reason for change

11 Page No. Line No.  Change to:

12

13 Reason for change:

14 Page No. Line No. _  Change to:

15

16 Reason for change:

17 Page No. Line No.  Change to:

18

19 Reason for change:

20 Page No. Line No. Change to:

21

22 Reason for change:

23

24 SI NATURE: DATE:

. JOHN J. DONOHUE
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