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INTERESTS OF AMICI CURIAE 

The City and County of San Francisco is a charter city of California that has 

enacted pathbreaking legislation to prevent gun violence.  In 2014, in response to 

recent mass shootings in Newtown, Connecticut and Tucson, Arizona, San 

Francisco prohibited the possession of magazines with capacity to hold more than 

10 bullets.1  Despite these local protections, approximately 50% of firearms seized 

by the San Francisco Police Department remain equipped with large-capacity 

magazines (“LCMs”).2  San Francisco’s police officers and citizens continue to be 

victimized by shooters using LCMs.  Only four months ago, on June 14, 2017, a 

United Parcel Service (UPS) worker—using an illegal automatic pistol equipped 

with an unlawful 30-round magazine brought across state lines into California—

fired 20 rounds in his rampage at a UPS sorting facility in the Portrero Hill 

neighborhood, fatally shooting four people and injuring two others.3  Proposition 

63 ends the statewide “grandfathered” LCM loophole that has made local LCM 

bans harder to enforce, and that results in illegally smuggled LCMs making their 

way into the hands of criminals and mentally unstable persons who murder and 

maim San Francisco residents and law enforcement officers.   

San Francisco’s LCM ban was upheld by the Northern District of California 

in San Francisco Veteran Police Officers Association v. City and County of San 

                                           
1 Appx. A, S.F. Police Code § 619 (2014).  
2 See Appx. B, Declaration of SFPD Officer Joseph Emanuel In Support of 

Plaintiff’s Ex Parte Application for Order to Show Cause Re: Preliminary 
Injunction and Preliminary Injunction, ¶ 38 (filed Feb. 21, 2017), People v. Badger 
Mountain Supply et al., S.F. Superior Case No. CGC-17-557010 (hereinafter 
“Decl. Emanuel”). 

3 See, e.g., Appx. C, SF Gate, “UPS Shooter in San Francisco Used Stolen 
Gun With 30-round Magazine,” http://www.sfgate.com/crime/article/UPS-shooter-
in-San-Francisco-used-stolen-gun-with-11243414.php (last updated June 23, 
2017). 
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Francisco, 18 F. Supp. 3d 997 (2014), and is similar to the Sunnyvale LCM ban 

that this Court upheld in Fyock v. City of Sunnyvale (9th Cir. 2015) 779 F.3d 991.4 

Notwithstanding these cases, plaintiffs/appellees Virginia Duncan et al. 

(collectively Duncan) have now challenged California’s LCM ban.5  If this Court 

upholds the district court’s determination that the California LCM ban amounts to 

a “disarmament” that violates both the Second Amendment and the Takings 

Clause, then San Francisco’s LCM ban will likely fall, along with many familiar 

gun control laws, such as California’s restrictions on assault weapons.  State and 

local governments will be hard-pressed to regulate dangerous but popular weapons 

even in light of compelling evidence that their harms greatly outweigh their self-

defense benefits. 

The City of Los Angeles is a charter city with nearly four million residents. 

As a large metropolitan city, the City of Los Angeles has suffered the severe 

impacts of gun violence: serious injuries and loss of life of its residents, threats to 

the security of its public safety personnel, enormous health care costs, other related 

economic losses, and an overall decline in the public’s sense of security.  For 

example, in Los Angeles in 2016, 1,180 people were shot (127 of them fatally), 

5,908 firearms were seized, and the Los Angeles Police Department’s Gun Unit 

recovered 89 assault rifles and machine guns, as well as 224 large-capacity 

magazines.6  Moreover, mass shootings in Los Angeles and the greater Los 

Angeles area are far too common.  Less than two years ago, a married couple 

                                           
4 See Appx. D, City of Sunnyvale Ord. No. 3027-13, enacted as Sunnyvale, 

Cal. Muni. Code § 9.44.050 (2013).  
5 The complete text of Proposition 63 is located at Appellant’s Excerpt of 

Record (“ER”) beginning at 2131.  This Brief interchangeably refers to Proposition 
63 and Penal Code section 32310, subsections (c) and (d), as amended.   

6 Appx. K, Declaration of Los Angeles Police Department Detective 
Michael Mersereau (hereinafter, “Decl. Mersereau”) ¶¶ 7-10. 
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armed with various weapons, including a rifle that was modified to accept a 

detachable LCM, as well as four additional LCMs, targeted a San Bernardino 

County Department of Public Health event and Christmas party, killing 14 people 

and wounding 22 others.7  And in 2013, a gunman using a semi-automatic rifle 

loaded with a 30-round LCM opened fire at a Los Angeles International Airport 

terminal, killing a Transportation Security Administration agent and wounding 

several others.  The shooter had five additional 30-round LCMs and hundreds of 

rounds of ammunition in his carrying bag.8  

Over the years, the City of Los Angeles has enacted various firearm-related 

and ammunition-related ordinances to address the public safety threats posed by 

gun violence in the city.  For example, on July 28, 2015, the City of Los Angeles 

enacted Municipal Code section 46.30, which, with certain exceptions, prohibited 

any person from possessing a LCM (defined as a magazine with the capacity to 

accept more than ten rounds) within Los Angeles.  This ordinance is nearly 

identical to California’s LCM ban.9  Since its enactment, the City of Los Angeles 

has prosecuted 22 cases for unlawful possession of a LCM.10   

The City of Los Angeles has a critical interest in enhancing the public safety 

of its residents by eliminating LCMs from its borders.  Indeed, the City of Los 

Angeles relied, to its detriment, on California’s LCM ban becoming effective July 

                                           
7 Appx. E, Southern California Public Radio, “San Bernadino Shooting 

Update: Rifles Used in Attack Were Modified To Be Illegal,” 
http://www.scpr.org/news/2015/12/04/56040/san-bernardino-shooting-update-
rifles-used-in-atta/ (last updated December 4, 2015); Appx. K, Mersereau Decl. 
¶ 16; see ER 802. 

8 Appx. F, Fox News, “LAX Shooting Suspect Reportedly Told Police He 
Acted Alone,” http://www.foxnews.com/us/2013/11/04/lax-shooting-suspect-
reportedly-told-police-acted-alone.html (last updated November 4, 2013). 

9 Appx. G, City of L.A. Ord. No. 183806, enacted as L.A. Muni. Code 
§ 46.30; see also Appx. K, Mersereau Decl. ¶ 4. 

10 Appx. K, Mersereau Decl. ¶ 5. 
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1, 2017; after Proposition 63 was approved by the voters of California, the City of 

Los Angeles added a sunset provision to section 46.30 to avoid a preemption 

lawsuit.  As a result, as of July 1, 2017, the City of Los Angeles no longer prohibits 

the possession of LCMs and remains vulnerable to the threat of gun violence 

caused by LCMs so long as California’s LCM ban remains unenforceable.11   

The City of Sunnyvale is a charter city with nearly one hundred and fifty 

thousand residents.  As the second-largest city in Santa Clara County, the City of 

Sunnyvale has found that the violence and harm caused by and resulting from both 

the intentional and accidental misuse of guns constitutes a clear and present danger 

to its residents.  The City of Sunnyvale has also found that sensible gun safety 

measures provide relief from that danger and help to protect its residents, aids and 

helps to protect our public safety officers in the performance of their duties, and 

are not burdensome for gun owners.  

The City of Sunnyvale has a critical interest in protecting its residents and in 

defending Measure C, its local ordinance banning the possession of LCMs that was 

upheld by this Court only two years ago in the Fyock case.  If Appellants were to 

succeed on the merits of their claims, then it is nearly certain that Sunnyvale’s 

LCM ban would now fail as well. 

Amici curiae therefore submit this brief to explain why the test that the 

district court applies for evaluating the constitutionality of firearms restrictions—

that firearms that are in common use may never or almost never be prohibited, 

regardless of whether the prohibition meaningfully impairs armed self-defense—is 

a distortion of the holding of District of Columbia v. Heller, 554 U.S. 570 (2008), 

and is irreconcilable with this Circuit’s precedents.  Amici curiae also explain why 

                                           
11 Appx. K, Mersereau Decl. ¶ 6. 
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the district court improperly applied intermediate scrutiny, and improperly 

substituted its policy preferences for the reasoned, factually supported judgment of 

the California Legislature and its citizens.  Finally, amici curiae explain why 

Proposition 63 is necessary to close the loophole for “grandfathered” LCMs that, in 

practice, is challenging to enforce and results in criminals continuing to acquire 

LCMs and use them in mass shootings and when committing crimes.  

All parties have consented to the filing of this brief pursuant to Rule 29 of 

the Federal Rules of Appellate Procedure.  

RULE 29(C) STATEMENT 

No party’s counsel authored this brief in whole or in part.  No party or its 

counsel contributed money to fund the preparation or submission of this brief.  No 

person other than amici curiae contributed money to fund the preparation or 

submission of this brief. 

ARGUMENT 

Large-capacity magazines (“LCMs”) and incidents of mass shootings are 

unfortunately all too common in California.  Even though the sale, import, 

manufacture, and purchase of LCMs has been unlawful in California for almost 

twenty years, they continue to be smuggled into the state, into jurisdictions with 

LCM bans, and into the hands of criminals and the mentally unstable.  The district 

court below abused its discretion when it applied its own “simple Heller test,” 

rather than this Court’s precedents, when it explained that LCMs cannot be 

regulated simply because they may be in “common use” in California or elsewhere.   
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Assuming Proposition 63 implicates the Second Amendment,12 it does not 

“disarm” gun owners.  At most, it regulates “the manner in which persons may 

exercise their Second Amendment rights” and, under this Circuit’s precedents, is 

“not a substantial burden on the Second Amendment right itself.”  Jackson v. City 

& County of San Francisco, 746 F.3d 953, 961, 964, 965 (9th Cir. 2014), cert. 

denied 135 S. Ct. 2799 (June 8, 2015).  Accordingly, intermediate scrutiny applies.  

In addition, the district court abused its discretion when it held the Attorney 

General to a heightened factual showing not required under law, substituted its 

own policy preferences for the will of the California Legislature and voters, and 

disregarded the voluminous evidence in the record that LCMs are correlated with 

mass shootings and cause disproportionate death and destruction to innocent 

civilians and law enforcement.  Correctly applying this Court’s precedents, 

Proposition 63 easily passes constitutional muster—just as amici curiae’s local 

gun-control ordinances have been upheld by this Court on a virtually identical 

record—because it is a “reasonable fit” to address the vital state objective of 

reducing the fatality of shootings.  The decision below should be reversed and the 

preliminary injunction vacated.  

 
I. The District Court’s “In Common Use” Analysis Is Inconsistent With 

Heller and Ninth Circuit Precedent 

Relying on a dissent from the denial of certiorari in Friedman v. City of 

Highland Park, 136 S. Ct. 447 (2015), the district court claims Proposition 63 is 

“highly suspect” because its provisions “broadly prohibit common pistol and rifle 

magazines used for lawful purposes.”  ER 1-66, Order Granting Preliminary 

                                           
12 Amici curiae assume for purposes of this Brief that Proposition 63 

implicates the Second Amendment, such that a second-step analysis of the 
appropriate level of scrutiny (here, intermediate scrutiny) must be undertaken.  
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Injunction (referred to herein as “Order”), at 19.13  According to the district court, 

it is enough that LCMs “number in the millions” and are lawful in a majority of 

states and at the federal level to earn Second Amendment protection.  Order at 19.   

That extreme categorical view of the Second Amendment—where the 

“common use” test is the beginning and end of the Second Amendment inquiry—

has been rejected by every court to consider bans on large-capacity magazines, 

assault weapons, and similar items.  And rightly so.  As this Circuit has 

recognized, the touchstone of the Second Amendment is self-defense.  Gun laws 

that permit effective self-defense in the home, even if they limit an individual’s 

choice of guns or ammunition, are subject only to intermediate scrutiny, not the 

categorical invalidation or strict scrutiny that the district court advances.  The 

district court abused its discretion when it analyzed California’s LCM ban under 

this standard, and this Court should reverse its decision on this basis alone.   

A. The District Court Misreads Heller 

Under the “simple Heller” common-use test advocated and applied by the 

district court, it is virtually impossible for the government to prohibit a particular 

firearm or ammunition that is popular with gun owners, no matter how terrible the 

consequences.  If the district court is correct that such laws are categorically 

invalid, then there is no government justification at all that could pass muster.  

After all, as the district court puts it, the Second Amendment “necessarily takes 

certain policy choices off the table.”  Order at 12 (quoting Heller, 554 U.S. at 636).  

And it apparently puts those policy choices exclusively in the hands of gun 

purchasers, since “public safety interests may not eviscerate the Second 

Amendment.”  Order at 13. 

                                           
13 Pincites to the Order refer to the internal pagination of the Order. 
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This absurd test is a distortion of Heller’s teaching.  The district court’s 

“simple” Heller argument errs because it conflates Heller’s common-use test—

which determines only whether possession of a firearm receives any protection at 

all under the Second Amendment—with what kind of scrutiny applies once 

possession of a particular firearm is held to be protected. 

As this Court is well aware, Heller marked the Supreme Court’s first 

recognition of an individual right to keep and bear arms.  This holding comes in 

Section II of the Supreme Court’s seminal 2008 opinion, 554 U.S. at 576-626.  In 

Section III of that opinion, the Supreme Court turns to limitations on the Second 

Amendment right.  “Like most rights, the right secured by the Second Amendment 

is not unlimited.”  Id. at 626.  One “important limitation” on the right is that it 

extends only to weapons “‘in common use at the time,’” not to “‘dangerous and 

unusual weapons.’”  Id. at 627 (first quotation from United States v. Miller, 307 

U.S. 174, 179 (1939); second quotation from William Blackstone, 4 Commentaries 

on the Laws of England 148-49 (1769)).14 

Finally, Section IV of Heller turns to the application of its rule to the 

Washington, D.C. handgun ban that Dick Heller challenged.  In Section IV, the 

Supreme Court holds that a handgun ban is unconstitutional “[u]nder any of the 

standards of scrutiny that we have applied to enumerated constitutional rights”—

i.e. any test other than rational basis.  554 U.S. at 628-29 & n.27.  But that is not 

because handguns are in common use.  Indeed, the words “common use” do not 

even appear in Section IV.  Instead, that section emphasizes just how broad and 

unusual D.C.’s prohibition was:  it banned “an entire class of ‘arms’” and was 

more severe than all but a “[f]ew laws in the history of our Nation.”  554 U.S. at 

                                           
14 Blackstone’s text actually refers to “dangerous or unusual weapons.”  See 

Appx. H (emphasis added). 
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628-29.  Heller’s Section IV also emphasizes the practical utility of handguns for 

self-defense in the home, noting that they are “the quintessential self-defense 

weapon” because of their size and ease of storage, their ready accessibility in the 

event an emergency, the fact that they can be used by many people regardless of 

upper body strength, and so on.  Id. at 629.  It was those attributes that compelled 

the Court to determine that D.C.’s handgun ban was unconstitutional, not the mere 

fact that handguns are in common use. 

Large-capacity magazines simply do not share these attributes.  First, while 

LCMs may be “common,” there is no evidence to support the district court’s 

conclusion that LCMs are “commonly used for a lawful purpose.”  Order at 19 

(quoting Friedman, 136 S. Ct. at 449 (Thomas, J., dissenting from denial of 

certiorari)).  Instead, the record is replete with evidence that LCMs are 

disproportionately used for unlawful purposes—to commit mass murders of 

civilians and aid the commission of crimes.  Accord S.F. Veteran Police Officers 

Ass’n, 18 F. Supp. 3d at 1003 (“The record provided by counsel does not actually 

show that [large-capacity] magazines are common or prevalent among law-abiding 

citizens (as opposed to criminals and law enforcement).”) (emphasis added) 

(denying preliminary injunction challenging San Francisco’s LCM ban).  This 

evidence is borne out by the experience of amici curiae—in San Francisco for 

example, criminals and the mentally unstable continue to seek out LCMs in order 

to have more firepower at their disposal, and approximately 50% of magazine-

compatible firearms seized by the San Francisco Police Department are equipped 

with LCMs.  Appx B, Decl. Emanuel ¶ 38; see also Appx. C, SF Gate, “UPS 

Shooter in San Francisco Used Stolen Gun With 30-round Magazine.”  

Furthermore, even if LCMs are “in common use” for a lawful purpose and 

thus fall within the scope of the Second Amendment, a ban on LCMs does not 
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deny California residents access to an entire class of arms, only to a subset of the 

numerous ammunition magazines that can be used to equip any semiautomatic 

handgun or long gun.  Proposition 63 has no effect on chamber-loaded firearms 

such as revolvers, bolt-action rifles, or shotguns.  Appx. B, Decl. Emanuel ¶ 23.  

Nor is California’s ban especially unusual.  Several other states ban acquisition of 

LCMs by most people other than law-enforcement officers who do not own them 

already; while some states ban possession entirely.15  Federal law banned the 

purchase of new LCMs nationwide from 1994 to 2004, with no suggestion that this 

ban was unconstitutional.  See Pub. L. 103-322, Sept. 13, 1994, 108 Stat. 1796, 

1998-2000 (formerly codified at 18 U.S.C. § 922(w)).   

Finally, unlike handguns, LCMs are not “the quintessential self-defense 

weapon,” and experienced law enforcement officers have spoken with one voice: 

LCMs are not necessary for adequate self-defense.  See ER 172 (Decl. Allen), ER 

210 (Decl. Ret. Police Chief Ken James); ER 310-459 (Koper Decl. ISO 

Sunnyvale Opp. Fyock Mot. Prelim. Inj); see also Appx. J ¶¶ 4-6 (Decl. Sunnyvale 

Chief Phan Ngo).16  In short, LCMs share none of the features of handguns that led 

the Supreme Court to invalidate the District of Columbia’s handgun ban. 

                                           
15 See Colo. Rev. Stat. Ann. § 18-12-301 to -302 (prohibits magazines with 

capacity to hold more than 15 rounds; grandfathers previously possessed 
magazines); Conn. Gen. Stats. Ann. § 53-202w (prohibits LCM possession except 
those owned prior to the ban and registered with state authorities); Haw. Rev. Stat. 
§ 134-8(c) (prohibiting possession of LCMs capable of use with pistols); Md. Code 
Ann., Crim. Law § 4-305(b) (prohibiting possession of magazines with more than 
10 rounds); Mass. Gen. Laws Ann. ch. 140, §§ 121, 131M (prohibiting sale or 
possession of LCMs); N.J. Stat. Ann. §§ 2C:39-1(y), 39-3(j) (prohibiting 
possession of magazines with capacity of more than 15 rounds except magazines 
grandfathered under 1990 law); 28.N.Y. Penal Law §§ 265.00(23), 265.02(8), 
265.10, 265.11, 265.20(7-f), 265.36-265.37 (prohibiting LCM possession; 
eliminating previous exceptions for grandfathered magazines). 

16 The district court pointed to a single media report of a home invasion in 
which the victim eventually ran out of bullets in her gun.  Order at 44-47 (citing 
ER 46-47 and discounting declaration of Professor John J. Donahue (ER 189)).  As 
the Attorney General notes in its Opening Brief at 45 n.16, nothing in the article 

  Case: 17-56081, 10/19/2017, ID: 10624444, DktEntry: 29, Page 16 of 107



  

BRIEF OF AMICI CURIAE CCSF, ET AL. 
CASE NO. 17-56081 

11 n:\affirm\li2017\180244\01228261.docx

 

B. California’s LCM Ban Is Not a “Disarmament” and Is Subject To 
Intermediate Scrutiny Under Heller 

Even assuming that LCMs are in common use and that their possession 

receives some degree of Second Amendment protection,17 cases in this Circuit 

establish that the degree of judicial scrutiny a gun-control law receives depends on 

the severity of the law’s burden on armed self-defense.  If a challenged law 

“effect[s] a ‘destruction of the right’” to keep and bear arms, then it is invalid 

under any level of scrutiny.  Heller, 554 U.S. at 629 (quoting State v. Reid, 1 Ala. 

612, 616-17 (1840)) (emphasis added).  This strict level of scrutiny has been 

applied only to the most onerous regulations that in effect amount to a “blanket 

prohibition” on possessing a firearm for self-defense.  See Jackson, 746 F.3d at 

964.    

The district court conflates California’s sensible restriction on LCMs with 

completely “disarming law-abiding responsible citizen gun owners” that, according 

to the district court’s misguided reading of Heller, is “not a constitutionally-

permissible policy choice” and “beyond the realm of debate.”  Order at 41.  This 

Court’s precedents hold otherwise.  As this Court recently explained when 

upholding Sunnyvale’s LCM ban, the “prohibition of . . . large-capacity magazines 

does not effectively disarm individuals or substantially affect their ability to defend 

                                           
suggests that a LCM would have helped the victim, and the victim subsequently 
purchased a five-round revolver (not a LCM) for her defense.  ER 783-784.   

17 As this Court noted in Fyock, however, firearms that are nevertheless in 
“common use” may still be “unusual” such that the Second Amendment does not 
apply at all.  Fyock, 779 F.3d at 998 & n.4 (explaining that machine guns are 
“unusual” (and therefore fall outside the Second Amendment entirely), because 
they have been banned by federal law since 1986 and exist largely on the black 
market).  This guidance—that a long history of federal proscription is persuasive 
evidence that a weapon falls outside the Second Amendment entirely—squarely 
contradicts the district court’s opinion that “To say the magazines are uncommon 
because they have been banned for so long is something of a tautology.  It cannot 
be used as constitutional support for further banning.”  Order at 19. 
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themselves.”  Fyock, 779 F.3d at 999 (quoting Heller v. District of Columbia, 670 

F.3d 1244, 1262 (D.C. Cir. 2011) (“Heller II”)) (quotation marks omitted, 

emphasis added); accord Jackson, 746 F.3d at 961 (“A ban on the sale of certain 

types of ammunition does not prevent the use of handguns or other weapons in 

self-defense.”) (emphasis added); see also S.F. Veteran Police Officers Ass’n., 18 

F. Supp. 3d at 1002 (holding that San Francisco’s LCM ban “would not be such a 

total ban [on carrying a firearm in public for self-defense] and “[g]iven that the 

San Francisco rule is not a total ban on self-defense at home or in public, there is 

no occasion whatsoever to apply the ‘categorical’ prohibition advanced by 

plaintiffs”).   

If, as here, the challenged law does not destroy the right to keep and bear 

arms, then the “level of scrutiny should depend on (1) ‘how close the law comes to 

the core of the Second Amendment right,’ and (2) ‘the severity of the law’s burden 

on the right.’”  United States v. Chovan, 735 F.3d 1127, 1138 (9th Cir. 2013) 

(quoting Ezell v. City of Chicago, 651 F.3d 684, 703 (7th Cir. 2011)).  There can 

be no doubt that “[I]f a challenged law does not implicate a core Second 

Amendment right, or does not place a substantial burden on the Second 

Amendment right,” the court applies intermediate scrutiny.  Jackson, 746 F.3d at 

961 (applying intermediate scrutiny to San Francisco’s sales ban on “hollow point” 

bullets).   

Jackson teaches that the severity of a restriction on acquiring or possessing a 

particular gun or piece of ammunition is evaluated by reference to effective armed 

self-defense.  See id. (“The regulation in this case limits only the manner in which 

a person may exercise Second Amendment rights by making it more difficult to 

purchase some types of ammunition.”).  There is no intrinsic right to possess a 15-

round magazine, or an 11-round magazine, regardless of how popular these 
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magazines are.  Instead, the right is to keep and bear arms—not one particular 

firearm or another—for purposes of lawful self-defense.  Restrictions that limit the 

choices of permissible arms may burden Second Amendment rights, but so long as 

the remaining choices are effective for self-defense, such a burden is not 

substantial according to Jackson.  Because the district court refused to apply 

binding Circuit precedent when evaluating California’s LCM ban, it should be 

reversed on this basis alone. 

II. The District Court Erroneously Applied Intermediate Scrutiny 

Although the district court purported to apply the balancing test outlined in 

United States v. Chovan, 735 F.3d 1127, 1138 (9th Cir. 2013), it did not faithfully 

apply that test.  Instead, it abused its discretion when it held the Attorney General 

to a heightened evidentiary standard not required by law, and when it relied on 

clearly erroneous factual “findings.” 

A. California’s LCM Ban Is a “Reasonable Fit” to Further 
California’s Substantial Interest in Reducing Shooting Casualties 

As this Court has repeatedly affirmed, it is “self-evident” that governmental 

entities have a substantial interest “in reducing the fatality of shootings,” Jackson, 

746 F.3d at 969; in “promoting public safety and reducing violent crime,” Fyock, 

779 F.3d at 1000, and in reducing the harm and lethality of gun violence against 

law enforcement officers, ibid. (citing Heller II, 670 F.3d at 328).  This principle 

established, all the Attorney General was required to show under Chovan was “a 

reasonable fit between the challenged regulation and the asserted objective.”  735 

F.3d at 1139; see Fyock, 779 F.3d at 1000; Jackson, 746 F.3d at 969-970 (“[A] 

municipality may rely on any evidence ‘reasonably believed to be relevant’ to 

substantiate” its vital interests in reducing the incidence and lethality of shootings) 

(quoting City of Renton v. Playtime Theatres, 475 U.S. 41, 51-52 (1986)).      
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The district court below disregarded the Attorney General’s voluminous 

evidentiary record substantiating Proposition 63 on essentially three bases: (1) that 

the record before it could be distinguished from the record before the district court 

(and Ninth Circuit) in Fyock (Order at 23); (2) California’s LCM ban won’t 

meaningfully reduce the incidence of mass shootings because some mass shootings 

involve weapons other than firearms equipped with LCMs (Order at 30-36); and 

(3) California’s LCM ban won’t deter criminals because they already break other 

laws proscribing firearms (Order at 32, 37, 39-40 (“[N]otwithstanding the 

amendments to § 32310 (c) & (d), the shooter . . . would have continued to 

illegally possess his illegally acquired [LCMs] for use with his illegally possessed 

firearms.”)).  Each of these rationales for granting the preliminary injunction is 

based on a misapplication of the law or clearly erroneous finding of fact, and 

justifies reversal.   

There is no substantive difference between the record in this case and the 

record that was before both the trial and appellate courts in the Fyock litigation 

challenging Sunnyvale’s Measure C.  In Fyock, this Court recounted the evidence 

relied on by the City of Sunnyvale to justify Measure C, which included, as here, 

reports that LCMs result in more gunshots fired, more wounds per victim, and 

increases the lethality of gunshot injuries; that LCMs are disproportionately used in 

mass shootings and in crimes against law enforcement officers; and that decreasing 

the number of LCMs in circulation may reduce their use in gun crimes.  779 F.3d 

at 1000.  As outlined in detail by the Attorney General in his Opening Brief, the 

record contains many of the same reports, studies, and expert opinions as in Fyock, 

and that have been updated to include even more data of mass shootings since first 

presented to the courts in 2013.  App. Br. 34-36; see Appx. J (Chief Ngo Decl. 

¶ 8).  But the district court admits it chose not to consider the vast majority of the 
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evidence submitted by the Attorney General in support of section 32310 as 

amended.  Order at 29 n.10.  This alone is clearly erroneous and an abuse of 

discretion.   

The trial court further misapplied the “reasonable fit” standard when it in 

essence required the Attorney General’s evidence to prove that criminals will 

follow Proposition 63 and no longer use LCMs to commit crimes or commit mass 

murder.  Order at 36-41.  No court has ever held a governmental entity to such a 

standard, because it is not the law.  While the district court expresses outrage that 

sensible gun control measures “disarm[] California’s law-abiding citizenry”  Order 

at 41, its rationale for finding Proposition 63 fails to pass Constitutional muster is 

in direct conflict with this Court’s precedents upholding other sensible gun-control 

measures on the basis of public safety, reducing gun violence, and reducing the 

lethality of guns.  See, e.g., Jackson, 746 F.3d 953 (trigger locks and hollow-point 

bullets).  Those who kill law enforcement officers or commit mass murder are, by 

definition, lawless.  California is entitled to pass public safety measures it 

reasonably believes will reduce the number of particularly lethal firearms or 

firearms accessories that can make their way into in the hands of criminals.  

Nothing more is required, and the Attorney General amply met its burden.  As this 

Court explained when evaluating a substantially similar evidentiary record in 

Fyock, “the evidence identified by the district court [in that case] is precisely the 

type of evidence that Sunnyvale was permitted to rely upon to substantiate its 

interest.”  779 F.3d at 1001.  The same outcome is compelled here and the trial 

court should be reversed.  
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B. Proposition 63 Is Necessary To Eliminate The “Grandfathered” 
LCM Loophole 

Specifically with respect to LCMs, California judges, legislators, and voters 

have all recognized the grave dangers posed by firearms configured to shoot large 

numbers of bullets without needing to stop and reload.  In 2013, the voters of the 

City of Sunnyvale passed Measure C, which was the subject of the Fyock 

litigation.  Appx. D.  In 2014, the City and County of San Francisco outlawed their 

possession within City limits.  Appx. A.  In 2015, the City of Los Angeles passed 

its own LCM ban, which sunset on July 1, 2017 when Proposition 63 was 

supposed to go into effect.  Appx. G; Appx. K, Decl. Merserau ¶ 6.  Since its 

enactment, the City of Los Angeles has prosecuted 22 cases for unlawful 

possession of a LCM.  Appx. K, Decl. Merserau ¶ 5.  These local efforts to prevent 

tragic gun violence are especially vital given the void at the federal level since the 

lapse of the federal assault weapons ban in 2004.  Fyock, 779 F.3d at 994.  

Unfortunately, local efforts alone have been unable to eliminate incidents of 

mass violence and casualties resulting from firearms and specifically from LCMs.  

In Los Angeles in 2016, 1,180 people were shot (127 of them fatally), 5,908 

firearms were seized, and the Los Angeles Police Department’s Gun Unit 

recovered 89 assault rifles and machine guns, as well as 224 large-capacity 

magazines.  Appx. Appx. K, Decl. Merserau ¶¶ 7-10.   In San Francisco, 

approximately fifty percent of firearms seized by the San Francisco Police 

Department remain equipped with LCMs, and San Francisco residents continue to 

fall victim to mass shooters armed with LCMs.  Appx. B, Decl. Emanuel ¶ 38.    

California’s cities, counties, and municipalities are not islands, nor are they “gated, 

security-guarded enclaves” immune from gun violence as the district court 

surmises.  Compare Order at 49 (“Perhaps [Sunnyvale] residents are wealthy 

enough to purchase multiple firearms or live in gated, security-guarded enclaves.”) 
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with Appx. I, Decl. Trudi Ryan ¶ 2 (“There are no gated or security-guarded 

residential neighborhoods in Sunnyvale.”).  The citizens of Sunnyvale clearly did 

not feel adequately protected by Measure C, as 70.6 percent of its voters voted in 

favor of Proposition 63.  Appx. J, Decl. Ngo ¶ 10.   

As outlined in the Attorney General’s Opening Brief, the record below is 

replete with evidence demonstrating LCMs are linked to mass shootings.  

Furthermore, the record below confirms that these magazines, which can store 

more than 100 rounds of ammunition, multiply guns’ destructive power by 

allowing a shooter to fire many rounds without stopping to reload, significantly 

increasing a shooter’s ability to injure and kill large numbers of people quickly.  

See App. Op. Br. 4-6, 32-40; see also Appx. B, Decl. Emanuel ¶¶ 25, 35.  Indeed, 

even the district court recognizes that LCMs increase the killing power of firearms 

and that LCMs in the hands of criminals pose a danger to law enforcement.  Order 

at 47-48; see also Appx. B, Decl. Emanuel ¶¶ 41-43. Furthermore, as the Attorney 

General’s evidence demonstrated, residents’ remaining magazine choices for 

armed self-defense are more than sufficient.  California permits magazines holding 

up to 10 bullets; most incidents of armed self-defense in the home involve only a 

couple of shots if any.  ER 178-180, 212-13, 223-24, 299-303, 2223.   

Proposition 63 ends the loophole that allows criminals and the mentally 

unstable to acquire LCMs in jurisdictions without LCM bans and use them to 

commit crimes and acts of mass murder throughout the state.  Law enforcement 

officers in jurisdictions without a LCM ban have found section 32310’s 

“grandfathering” of pre-1999 LCMs to be challenging to enforce in practice, 

because LCMs do not have serial numbers (like guns), do not have to be registered, 

and have no markings to indicate when they were manufactured.  See ER 209, 

2121-23, 2167-68; see also Appx. J, Decl. Ngo ¶ 11.   
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California’s Legislature and voters overwhelming supported the policy 

judgment that standard-capacity magazines holding 10 or fewer rounds would be 

sufficient for self-defense.  Such policy judgments are inherently legislative, and 

applying the proper legal standards and evaluating all of the evidence, the Attorney 

General more than met its burden to support the will of the people.  The district 

court abused its discretion when it substituted its own policy preferences for those 

of the people and its own view of the law for this Circuit’s clear precedents.  The 

decision below should be reversed.    
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http://www.sfgate.com/crime/article/UPS-shooter-in-San-Francisco-used-stolen-gun-with-11243414.php

UPS shooter in San Francisco used stolen gun with 30-round 
magazine
By Vivian Ho Updated 10:38 pm, Friday, June 23, 2017 

A United Parcel Service worker who killed three of his fellow 

delivery drivers and then himself in San Francisco last week 

wielded a MAC-10-style “assault pistol” with a 30-round 

magazine that had been stolen in Utah and is illegal to 

possess in California, police said Friday.

Jimmy Chanh Lam, 38, fired the semiautomatic handgun 

made by MasterPiece Arms 20 times during the June 14 
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shooting in which he also wounded two UPS workers who 

survived, said officials during a news conference detailing 

the city’s progress in the investigation.

They said a motive in the rampage remained 

elusive. Lam said nothing as he calmly and 

methodically opened fire, turning a company 

meeting into a scene of horror and chaos, and 

detectives have not been able to gain insight into 

Greg McEachern.

He said Lam carried a second handgun that had been 

stolen in Napa, but didn’t fire it before he shot himself to 

death at the company’s Potrero Hill distribution 

center at 320 San Bruno Ave. Lam also had a black 

backpack with a box of bullets inside, which was 

recovered along with the guns.

McEachern said investigators do not yet know who stole 

the weapons or how Lam obtained them. He did not 

know when the weapons were stolen or when their 

original owners had reported them being taken.

Gun theft is a common problem around the country and a leading reason why illegal guns get on the streets 

and end up being used in crimes. And while California outlaws an array of assault weapons as well as high-

capacity ammunition magazines, the weaponry frequently travels across the border — sometimes even in the 

mail.

Lam, a city resident who had a history of drunken driving but no past arrests for violence, killed Benson 

Louie, 50, Wayne Chan, 56, and Michael Lefiti, 46. McEachern said it appeared Louie and Chan were 

specifically targeted — but for reasons that remain unknown.

Those who worked with Lam said there was no indication that the 17-year company veteran would commit 

mass violence. They described him as quiet and said he kept to himself, though one colleague said he had 

been troubled in the past over the consequences of a drunken-driving conviction and his relationship with 

his wife and son. 

Man robbed on 
Grizzly Peak in 
second incident 
in three days 

For 1st time, GG 
Bridge to close 
northbound 
lanes for SF 
marathon 
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At Friday’s news conference, Police Chief Bill Scott, who had been on a trip away from the city on the day of 

the shooting, said he was proud of his officers’ response, saying that “they contained the threat and they 

saved lives.”

“The men and women of the San Francisco Police Department did a tremendous job responding to this 

tragedy,” he said. “We train for these incidents, but each incident presents its own challenges.”

McEachern detailed how the shooting unfolded during a routine company meeting. Lam was in uniform, as 

were the victims. He said that the massacre was not captured on video, but that investigators have been able 

to view footage of other aspects of the incident and the response.

At about 8:50 a.m., he said, Lam suddenly pulled out the black semiautomatic pistol with the extended 

magazine and, “without warning or saying anything,” shot Louie. A driver who witnessed the shooting told 

The Chronicle in an earlier interview that Lam shot Louie in the head at close range.

Lam shot Chan next, and then he shot the two UPS employees who survived. As others fled or took cover, 

McEachern said, Lam calmly walked outside the building, where he approached Lefiti at 17th Street and San 

Bruno Avenue. Without a word, he shot him several times.

The first call to police came at 8:56 a.m., officials said, and the officers who responded — who all wore body 

cameras — were told there was an active shooting being committed by Lam.

McEachern said that as officers began searching for Lam, they directed a number of hiding UPS employees 

to safety. After about two minutes, he said, they came upon Lam, who was near the fallen Louie and Chan 

and had the pistol pointed at his head. The officers ordered him to put down the gun, but he pulled the 

trigger.

Investigators were able to locate a journal belonging to Lam, but so far have not discovered any insights into 

why he resorted to such violence.

“Our job as investigators is to do everything we can to uncover a motive,” McEachern said. “I can’t say 

whether or not we will be able to reach that point.”

Some of the most notorious crimes in recent Bay Area history have involved stolen guns.

In 2015, on San Francisco’s Pier 14, 32-year-old Kathryn Steinle was fatally shot by Juan Francisco 

Lopez-Sanchez, who said he had been playing with a gun he found. The gun had been stolen from a 

Bureau of Land Management officer’s personal vehicle that was parked in the city.
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Later that same year, artist Antonio Ramos was killed in Oakland while painting a mural by an assailant 

armed with a gun that had been stolen from a U.S. Immigration and Customs Enforcement agent’s 

car in San Francisco.

A few days later, a trio of troubled young drifters killed two people, one in Golden Gate Park and another in 

Marin County, using a gun they had stolen from an unlocked vehicle.

From 2005 to 2010, some 1.4 million guns were reported stolen in the U.S., according to a Department of 

Justice report.

Vivian Ho is a San Francisco Chronicle staff writer. Email: vho@sfchronicle.com Twitter: @VivianHo

© 2017 Hearst Communications, Inc.
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ORDINANCE NO. 3027-13 

AN ORDINANCE OF THE CITY OF SUNNYVALE 
AMENDING CHAPTER 9.44 (FIREARMS) OF THE 
SUNNYVALE MUNICIPAL CODE TO ADD GUN SAFETY 
MEASURES 

WHEREAS, by Resolution No. 606-13, adopted July 16, 2013, the City Council of the 
City of Sunnyvale submitted a measure to the electors of the City of Sunnyvale proposing an 
amendment to Chapter 9.44 of the Sunnyvale Municipal Code adding gun safety measures as set 
forth in Section 1 of this ordinance; and 

WHEREAS, the proposed amendment was adopted by a majority of the voters at the 
election held on November 5, 2013, and the City Council has by Resolution No. 621-13 
declared that the ballot measure was approved. 

NOW THEREFORE, THE PEOPLE OF THE CITY OF SUNNYVALE DO ORDAIN 
AS FOLLOWS: 

WHEREAS, the People of the City of Sunnyvale find that the violence and harm caused 
by and resulting from both the intentional and accidental misuse of guns constitutes a clear and 
present danger to the populace, and find that sensible gun safety measures provide some relief 
from that danger and are of benefit to the entire community; and 

WHEREAS, the People of the City of Sunnyvale find that laws that provide for safe 
storage of guns in homes, that require a gun owner to report a stolen or lost gun, that prohibit the 
possession of ammunition magazines capable of holding more than ten rounds unless 
circumstances warrant such possession, and that require record-keeping relating to the sale of 
ammunition constitute sensible gun safety regulations because they are not unduly burdensome 
for gun owners, they aid law enforcement officers in their duties, and they offer some protection 
to all members of the community. 

SECTION 1. SECTIONS 9.44.030, 9.44.040, 9.44.050 and 9.44.060 ADDED. Sections 
9.44.030, 9.44.040, 9.44.050 and 9.44.060 is added to Chapter 9.44 (Firearms) of Title 9 (Public 
Peace, Safety or Welfare) of Sunnyvale Municipal Code to read as follows: 

9.44.030. Duty to report theft or loss of firearms. 
Any person who owns or possesses a firearm (as defined in Penal Code 

Section 16520 or as amended) shall report the theft or loss of the firearm to the 
Sunnyvale Department of Public Safety within forty-eight ( 48) hours of the time 
he or she knew or reasonably should have known that the firearm had been stolen 
or lost, whenever: (1) the person resides in the City of Sunnyvale; or (2) the theft 
or loss of the firearm occurs in the City of Sunnyvale. 

9.44.040. Safe storage of firearms. 
Except when carried on his or her person, or in his or her immediate 

control and possession, no person shall keep a firearm (as defined in Penal Code 
Section 16520 or as amended) in any residence owned or controlled by that 
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person unless the firearm is stored in a locked container, or the firearm is disabled 
with a trigger lock that is listed on the California Department of Justice's list of 
approved firearms safety devices. 

9.44.050. Possession of large-capacity ammunition magazines prohibited. 
(a) No person may possess a large-capacity magazine in the City of 

Sunnyvale whether assembled or disassembled. For purposes of this section, 
"large-capacity magazine" means any detachable ammunition feeding device with 
the capacity to accept more than ten (1 0) rounds, but shall not be construed to 
include any of the following: 

(1) A feeding device that has been permanently altered so that 
it cannot accommodate more than ten (1 0) rounds; or 

(2) A .22 caliber tubular ammunition feeding device; or 
(3) A tubular magazine that is contained in a lever-action 

firearm. 
(b) Any person who, prior to the effective date of this section, was 

legally in possession of a large-capacity magazine shall have ninety (90) days 
from such effective date to do either of the following without being subject to 
prosecution: 

(1) Remove the large-capacity magazine from the City of 
Sunnyvale; or 

(2) Surrender the large-capacity magazine to the Sunnyvale 
Department of Public Safety for destruction; or 

(3) Lawfully sell or transfer the large-capacity magazine m 
accordance with Penal Code Section 12020. 

(c) This section shall not apply to the following: 
(1) Any federal, state, county, or city agency that is charged 

with the enforcement of any law, for use by agency employees in the discharge of 
their official duties; 

(2) Any government officer, agent, or employee, member of 
the armed forces of the United States, or peace officer, to the extent that such 
person is otherwise authorized to possess a large-capacity magazine and does so 
while acting within the course and scope of his or her duties; 

(3) A forensic laboratory or any authorized agent or employee 
thereof in the course and scope or his or her duties; 

(4) Any entity that operates an armored vehicle business 
pursuant to the laws of the state, and an authorized employee of such entity, while 
in the course and scope of his or her employment for purposes that pertain to the 
entity's armored vehicle business; 

(5) Any person who has been issued a license or permit by the 
California Department of Justice pursuant to Penal Code Sections 18900, 26500-
26915, 31000, 32315, 32650, 32700-32720, or 33300, when the possession of a 
large-capacity magazine is in accordance with that license or permit; 

(6) A licensed gunsmith for purposes of maintenance, repair or 
modification of the large-capacity magazine; 

(7) Any person who finds a large-capacity magazine, if the 
person is not prohibited from possessing firearms or ammunition pursuant to 
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federal or state law, and the person possesses the large-capacity magazine no 
longer than is reasonably necessary to deliver or transport the same to a law 
enforcement agency; 

(8) Any person lawfully in possession of a firearm that the 
person obtained prior to January 1, 2000, if no magazine that holds fewer than 10 
rounds of ammunition is compatible with the firearm and the person possesses the 
large-capacity magazine solely for use with that firearm. 

(9) Any retired peace officer holding a valid, current Carry 
Concealed Weapons (CCW) permit issued pursuant to California Penal Code. 

9.44.060. Ammunition Sales. 
(a) It is unlawful for any person to engage in the business of selling, 

leasing, or otherwise transferring firearm ammunition within the City of 
Sunnyvale except in compliance with this code. 

(b) Definitions: 
(1) "Ammunition" means any cartridge or encasement 

containing a bullet or projectile, propellant, or explosive charge, and a primer 
which is used in the operation of a firearm. 

(2) "Ammunition vendor" means any person engaged in the 
business of selling, leasing, or otherwise transferring firearm ammunition. 

(3) "Person" means a natural person, association, partnership, 
firm, corporation, or other entity. 

(c) Every ammunition vendor shall maintain an ammunition sales log 
which records all ammunition sales made by the vendor. The transferee shall 
provide, and the ammunition vendor shall record on the ammunition sales log, at 
the time of sale, all of the following information for each sale of firearms 
ammunition: 

(1) The name, address, and date of birth of the transferee; 
(2) The date of the sale; 
(3) The transferee's driver's license number, state 

identification card number, passport number, or other valid government-issued 
photographic identification; 

(4) The brand, type, and quantity of firearms ammunition 
transferred; 

(5) The identity of the person transferring the firearms 
ammunition on behalf of the ammunition vendor; 

(6) The transferee's signature and right thumbprint. 
(d) The ammunition sales log shall be recorded on a form approved by 

the Chief of Public Safety. All ammunition sales logs shall be kept at the location 
of the firearms ammunition sale for a period of not less than two years from the 
date of the sale. Ammunition sales logs shall be open to reasonable inspection by 
peace officers at all times the ammunition vendor is regularly open for business. 

(e) No person shall knowingly provide false, inaccurate, or incomplete 
information to an ammunition vendor for the purpose of purchasing firearms 
ammunition. No ammunition vendor shall knowingly make a false, inaccurate, or 
incomplete entry in any ammunition sales log, nor shall any ammunition vendor 
refuse any reasonable inspection of an ammunition sales log subject to inspection. 
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SECTION 2. SEVERABILITY. If any section, subsection, sentence, clause or phrase of this 
Ordinance is for any reason held by a court of competent jurisdiction to be invalid, such a 
decision shall not affect the validity of the remaining portions of this Ordinance. The People of 
the City of Sunnyvale hereby declare that they would have passed this Ordinance and each 
section or subsection, sentence, clause and phrase thereof, irrespective of the fact that any one or 
more sections, subsections, sentences, clauses or phrases be declared invalid. 

SECTION 3. EFFECTIVE DATE. Pursuant to California Election Code Section 9217, this 
ordinance is adopted as of November 26, 2013, when the City Council of the City of Sunnyvale 
certified the election results. This ordinance shall go into effect December 6, 2013. 

SECTION 4. POSTING AND PUBLICATION. The City Clerk is directed to cause copies of 
this ordinance to be posted in three (3) prominent places in the City of Sunnyvale and to cause 
publication once in The Sun, the official newspaper for publication of legal notices of the City of 
Sunnyvale, of a notice setting forth the date of adoption, the title of this ordinance, and a list of 
places where copies of this ordinance are posted, within fifteen (15) days after adoption of this 
ordinance. 

This ordinance was introduced by Resolution No. 606-13 by the City Council of the City 
of Sunnyvale at the regular meeting of the City Council, held on the 16th day of July, 2013, for 
submission to the voters at an election to be held on November 5, 2013 by the following vote: 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

SPITALERI, GRIFFITH, MOYLAN, MEYERING, MARTIN-MILLIUS, DAVIS 
WHITTUM 
None 
None 

This ordinance was submitted to the voters and approved by a vote of 12,404 (yes) to 
6,235 (no) as declared by Resolution No. 621-13 ofthe City Council, dated November 26,2013. 

A~ 
Cit~ 

(SEAL) 

APPROVED AS TO FORM: 
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LAX shooting suspect reportedly told police
he acted alone
Published November 04, 2013

Fox News

Despite being shot several times by police at Los Angeles International Airport Friday morning,
23-year-old Paul Anthony Ciancia was coherent enough to inform police that he had acted alone
when he fatally shot a Transportation Security Administration officer and wounded three others,
sparking chaos at one of the world's busiest airports. 

Ciancia also told police that he had been dropped off at the airport without a ticket by friend in a
black Hyundai, whom officials believe had no knowledge of Ciancia's plans. 

The alleged gunman was shot four times by airport police, including once in the mouth, and
remains heavily sedated and under 24-hour armed guard at the hospital, a law enforcement
official told The Associated Press on Sunday. The official was not authorized to speak publicly
on the case and requested anonymity.

The deadly rampage left investigators to piece together what motivated Ciancia's hatred toward
the agency formed to make air travel safer after the Sept. 11 terrorist attack, but could ultimately
lead to changes in the way airports are patrolled.

The FBI said he had a handwritten letter, stating that he made the conscious decision to try to kill
multiple TSA officers and "instill fear in your traitorous minds."

More On This...
Note found on LAX shooter shows anger toward TSA
Ciancia is facing charges of murder of a federal officer and committing violence at an
international airport. The charges could qualify him for the death penalty. It was not immediately
clear when he would make a first court appearance given his medical condition.

In court documents and interviews, authorities spelled out a chilling chain of events, saying
Ciancia walked into the airport's Terminal 3, pulled the assault rifle from his duffel bag and fired
repeatedly at 39-year-old TSA officer Gerardo I. Hernandez. He went up an escalator, turned
back to see Hernandez move and returned to shoot him again, according to surveillance video
reviewed by investigators.

He then fired on two other uniformed TSA employees and an airline passenger, who all were
wounded, as he moved methodically through the security checkpoint to the passenger gate area
before airport police shot him as panicked travelers hid in stores and restaurants.

It wasn't clear why Ciancia targeted TSA officers, but what he left behind indicated he was willing
to kill any of them that crossed his path, authorities revealed.

The letter in his duffel bag refers to how Ciancia believed his constitutional rights were being
violated by TSA searches and that he's a "pissed-off patriot" upset at former Department of
Homeland Security Secretary Janet Napolitano.

"Black, white, yellow, brown, I don't discriminate," the note read, according to a paraphrase by a
law enforcement official briefed on the investigation. The official spoke on the condition of
anonymity because he was not authorized to speak publicly.

The screed also mentioned "fiat currency" and "NWO," possible references to the New World
Order, a conspiracy theory that foresees a totalitarian one-world government.
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The letter also talked about "how easy it is to get a gun into the airport," the law enforcement
official said.

When searched, the suspect had five 30-round magazines, and his bag contained hundreds
more rounds in boxes.

U.S. Rep. Michael McCaul, R-Texas, chairman of the House Homeland Security Committee,
said on CNN's "State of the Union" on Sunday that Ciancia's actions show how difficult it is to
protect travelers at a massive airport such as LAX.

The terminals are open and easily accessible to thousands of people who arrive at large sliding
glass doors via a broad ring road that fronts the facility and is designed to move people along
quickly.

"It's like a shopping mall outside the perimeter, it's almost like an open shopping mall," McCaul
said.

TSA Administrator John Pistole said the agency will need to work with each airport's police
agency "to see how we'll go about in providing the best possible security."

The FBI has served a search warrant on a Sun Valley residence where Ciancia lived, Ari
Dekofsky, a spokeswoman for the FBI's Los Angeles field office, said Sunday. Agents are still
interviewing people, she said.

Authorities believe the rifle used in the shooting was purchased in Los Angeles. Ciancia also had
two additional handguns that he purchased in Los Angeles, but which weren't at the crime
scene, a law enforcement official said. The official, who has been briefed on the investigation,
was not authorized to speak publicly and requested anonymity.

The purchases themselves appeared legal, although authorities were still tracing them, and it's
unclear if the shooter used his own identification or someone else's, the official said.

"He didn't buy them on the street. He didn't buy them on the Internet," the official said. "He
bought them from a licensed gun dealer -- the rifle and the two handguns."

Hernandez, a three-year veteran of the TSA, moved to the U.S. from El Salvador at age 15,
married his sweetheart, Ana, on Valentine's Day in 1998 and had two children.

The TSA said the other two officers wounded in the attack -- James Speer, 54, and Tony
Grigsby, 36 -- were released from the hospital.

Brian Ludmer, a Calabasas High School teacher, remained in fair condition at Ronald Regan
UCLA Medical Center and will need surgery for a gunshot wound to the leg.  Two other people
suffered injuries trying to evade the gunman, but weren't shot.

The FBI was still looking into Ciancia's past, but investigators said they had not found evidence
of previous crimes or any run-ins with the TSA. They said he had never applied for a job with the
agency.

The Associated Press contributed to this report. 
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Additional Counsel: 
 
JOHN A. NAGEL, Sunnyvale City Attorney (164796) 
REBECCA L. MOON, Sr. Assistant City Attorney (167981) 
Office of the Sunnyvale City Attorney 
456 West Olive Avenue 
Sunnyvale, California 94086 
(408) 730-7464 
E-Mail:  jnagel@sunnyvale.ca.gov 
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I, TRUDI RYAN declare and state: 

 1. I am employed as the Community Development Director for the City 

of Sunnyvale.  I have been employed in that capacity for approximately 2 years.  I 

was previously the Planning Officer for the City for over 26 years.  As Community 

Development Director I organize and administer the operations of the Community 

Development Department; oversee all land use policy planning and development 

review in the City and administer and enforce the Sunnyvale Municipal Code and 

other government regulations related to the physical development of the City. I 

also administer the One-Stop Permit Center which coordinates customer services 

for zoning information and approvals, development applications and building 

permits; and oversee the City's housing programs which include administering 

federal grant funds. 

 2. I have reviewed Judge Benitez’s June 29, 2017 Order Granting 

Preliminary Injunction in the Duncan at al. v. Becerra et al. matter in the United 

States District Court for the Southern District of California, case No. 3:17-cv-

1017-BEN-JLB.  Many of the “factual” statements contained therein about 

Sunnyvale are not accurate and contrary to my professional training and many 
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years’ experience as the Planning Officer and Community Development Director 

in Sunnyvale.  As one example, Judge Benitez suggests in his Order Granting 

Preliminary Injunction that Sunnyvale residents are “wealthy enough to live in 

gated, security-guarded enclaves.” (See, p. 49.)  While Sunnyvale residents, in 

general, enjoy slightly higher average incomes than other parts of the state, the 

community has a range of household incomes which also include households living 

below the poverty line, up through households above moderate incomes. There are 

no gated or security-guarded residential neighborhoods in Sunnyvale. 

 3. The 2017 population of Sunnyvale, as reported by the State of 

California, is 149,831. As reported in the January 31, 2015 to January 31, 2023 

Housing Element of the Sunnyvale General Plan, 72% of Sunnyvale households 

enjoyed moderate and above incomes (>80% of area median incomes); 8% of 

households were low income and 20% of household incomes were classified as 

very low (30 – 50% of area median income). In 2010, 7.5% of the population was 

living below poverty level. 

 4. Sunnyvale has a wide range of land uses and includes a wide choice 

of housing styles. The City is 22.69 square miles, of which 15.47 is developable 

(this area excludes baylands and creeks).  Roughly 54 percent of the developable 

land (inclusive of public streets) is composed of residential uses of which 

approximately three-quarters (6.25 square miles) is single-family detached homes. 

Between 1950 and 1970, Sunnyvale envisioned its residential sector as principally 

single-family detached homes. These homes were built on former orchards and 

flower farms (typically 30-50 acres at a time) and consisted of interconnected 

public streets with convenient vehicle access through-out the city. Neighborhoods, 

roughly one-half to one square mile in size, were defined by public elementary 

schools and city parks. 
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 5. None of the single-family subdivisions were, nor are, gated or 

exclusive in any manner as they are all served by public streets. In the 1960s, the 

City started to allow more development of apartments, accessed by private 

driveways; however, no gates, guardhouses or other physical barriers were 

established in this type of housing. In the 1980s, more townhouse developments 

were built, primarily on former industrial and commercial property. More recently, 

higher density housing (as compared to the single-family neighborhoods) with 

podium or underground parking has been built. Today there are about 20 apartment 

and condominium developments that have security gates controlling access to 

private parking (podium and subterranean parking garages); just as a private garage 

on a single-family residence has a private garage for the resident. Only three 

residential apartment or townhouse developments have controlled access gates to 

private surface parking. 

6. The remainder of Sunnyvale includes about 23% of the land area 

developed with office and industrial uses, retail/service uses are 6.4% of the land, 

City parks and open space make up 7.4% of the land and all other uses are 5.7%. 

About 6.2% of the land is vacant. Amongst non-residential uses, only the 

Lockheed-Martin campus (about 400 acres; less than one square mile) has 

controlled access on private streets. Lockheed-Martin is a defense and aerospace 

company engaged in research, design, development, and manufacture of their 

products. 

 7. The suggestion that Sunnyvale residents are “wealthy enough to live 

in gated, security-guarded enclaves” and do not need the protection from the 

dangers that large capacity magazines pose is inaccurate.  
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I declare under penalty of perjury under the laws of the State of California 

that the foregoing is true and correct. Executed by me this / ffi1 

day of 

f}c;fz;bt!r, 2017, in Sunnyvale, California. 
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Additional Counsel: 
 
JOHN A. NAGEL, Sunnyvale City Attorney (164796) 
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Sunnyvale, California 94086 
(408) 730-7464 
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I, Phan Ngo, declare and state: 

1. I am the Director of the Sunnyvale Department of Public Safety 

(DPS). I have been the DPS Director for nine months. Previously, I had worked at 

the San Jose Police Department (SJPD) for over 27 years and retired as a Deputy 

Chief. With a population of over a million residents, San Jose is the 10th largest 

city in the United States. 

2. DPS is a fully integrated public safety department that provides 

Police, Fire, and EMS services. Sunnyvale has a population of approximately 

150,000 residents and is the second largest city in Santa Clara County, California.  

3. During my time at SJPD, I worked in a wide range of assignments in 

administration, field operations, and investigations. As an officer and sergeant 

working assignments in the Assaults, Robbery, and Gang Unit, I have personally 

investigated numerous violent crimes involving the use of a firearm. Also, as a 

Deputy Chief of Investigations and Deputy Chief of Patrol, I oversaw hundreds of 

investigations involving the use of a firearm. In many of these violent incidents, 

the firearms used had high capacity (more than 10 rounds) ammunition magazines. 
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4. I have reviewed Judge Benitez’s June 29, 2017 Order Granting 

Preliminary Injunction in the Duncan at al. v. Becerra et al. matter in the United 

States District Court for the Southern District of California, case No. 3:17-cv-

1017-BEN-JLB. Many of the “factual” statements contained therein are contrary to 

my professional training and many years’ experience as a law enforcement officer 

in Sunnyvale. As one example, the district court states in its Order Granting 

Preliminary Injunction that in Alpine County, California that “[t]he risk of stray 

bullets wounding bystanders is low.  It is likely that many rely on themselves and 

their lawfully owned firearms for self-defense. Certainly in suburban and rural 

settings, there will be occasions when more than 10-rounds are needed for self-

defense.” (See, p. 49-50.) 

5. It has been debated that because rural environments are different from 

suburban or urban environments, the ability to possess high capacity ammunition 

magazines might enhance one’s ability to protect oneself - where help is far away. 

I do not agree. To my knowledge there are no significant statistical data to support 

the supposition that the ability to possess high capacity ammunition magazines had 

saved any lives in a rural environment. Furthermore, in my 28 years of law 

enforcement experience, I have not seen an incident where a firearm with high 

capacity ammunition magazines has saved anyone’s life. Indeed, the opposite is 

true – where firearms with these high capacity ammunition magazines have 

seriously injured or killed many victims. Banning high capacity ammunition 

magazines will make California safer. 

6. Outside of law enforcement, the only purpose for possessing a high 

capacity ammunition magazine is to inflict as much damage as possible in a short 

period of time. They are not necessary for any civilian to possess. 
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7. High capacity ammunition magazines not only pose a danger to the 

public, but also to law enforcement personnel. As outlined in the Appellant’s 

Record on Appeal, there are numerous incidents in this country that can be pointed 

to where officers were seriously injured or killed by firearms with high capacity 

ammunition magazines. My personal experiences as a law enforcement officer in 

San Jose similarly lead me to believe that high capacity magazines pose a unique 

danger to law enforcement. As just one recent example, as a Deputy Chief at the 

SJPD I oversaw a 2016 officer-involved shooting investigation where the suspect 

fired 9 rounds at the officers, with an AR pistol type, semi-automatic weapon. Also 

recovered at the scene was a Mag Pro 30 clip (large capacity magazine) that still 

had 21 .223 caliber rounds in the clip. Fortunately, none of the officers involved in 

that incident were injured. 

8. The voters of Sunnyvale adopted Measure C in 2013 with 66.55 

percent voting yes. Measure C presented a gun safety ordinance to the voters and 

required: 1) report the known loss or theft of a firearm to the police within 48 

hours; 2) storing firearms in residences in a locked container or disabling them 

with a trigger lock when not in the owner’s immediate possession; 3) prohibited 

the possession of ammunition magazines capable of holding more than 10 rounds, 

with certain exceptions; and 4) logging and tracking of ammunition sales in the 

City. Measure C was the subject of the Fyock litigation, where this Court upheld 

the denial of a preliminary injunction that sought to enjoin the implementation of 

Measure C on Second Amendment grounds on virtually the same record as was 

presented to the trial court in this case. (Fyock v. Sunnyvale, 779 F.3d 991, 1001 

(9th Cir. 2015)) 
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9. The Argument in Favor of Measure C stated that “[m]any of us in 

Sunnyvale are concerned about the risk to our families from stolen, improperly 

secured or large-capacity weapons in private hands.” 

10. In 2016, 70.6% of Sunnyvale voters supported Proposition 63 (See, 

Exhibit 1, which is a true and correct copy of page 93 of Santa Clara County 

Registrar of Voter’s Final Statement of Vote for the November 8, 2016 Presidential 

General Election obtained from Santa Clara County Registrar of Voters website.)  

While Judge Benitez rightly points out that Sunnyvale is a safe community, it is 

clear that the overwhelming majority of Sunnyvale voters did not feel that 

protections of Measure C were sufficient to protect them from the threat of large 

capacity magazines.  

11. Furthermore, without a statewide possession ban Measure C is 

difficult to enforce as it is not possible to determine when a magazine was 

manufactured or purchased.  From my law enforcement experience, most of which 

predates Measure C, “grandfathering” in existing large capacity magazines at a 

minimum weakens, if not outright eliminates, the very protections that Sunnyvale 

residents sought when they adopted Measure C.   In fact, it is precisely for this 

reason that Measure C banned possession of large capacity magazines.  Proposition 

63 will close that loophole and will allow Sunnyvale residents to achieve the 

protections they sought with the adopted of Measure C in 2013.  

12. The voters of Sunnyvale spoke clearly when they voted in favor of 

Proposition 63: a state-wide prohibition is necessary to ensure that large capacity 

magazines do not permeate Sunnyvale borders from neighboring jurisdictions (or 

across state lines) and jeopardize the lives of Sunnyvale residents.   

13. It is also my professional opinion, developed from years of experience 

with the SJPD and DPS in law enforcement, that Proposition 63 is necessary to 
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ensure the safety of first responders, law enforcement, to reduce the trafficking of 

weapons and large-capacity firearms magazines, and to reduce the incidents of 

mass shootings and mass casualties in California that occur when these lethal 

weapons enter the hands of criminals and the mentally disturbed-in Sunnyvale 

and throughout the State of California. Sunnyvale is not an island-nor is it the 

"gated, security-guarded enclave[]" Judge Benitez portrays it to be (p. 49). 

Sunnyvale, like other California jurisdictions with similar bans as Measure C, 

remain vulnerable to gun violence. 

14. Proposition 63 's possession ban will make Sunnyvale residents less 

vulnerable to being injured or killed in large numbers and will increase not only 

increase the safety of our residents, but also our public safety officers. 

I declare under penalty of perjury under the laws of the State of California 
fL 

that he foregoing is true and correct. Executed by me this / t day of 

14 'c/,Je,__ , 2017, in Sunnyvale, California. 
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