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Q Good morning. Can you state your name for the 

record, please? 

A John Donohue. 

MR. BRADY: And I'm going to mark this Exhibit 1. 

(Exhibit 1 was marked.) 

BY MR. BRADY: 

Q Have you seen this before? 

A I don't know if I've seen this. 

MR. EISENBERG: Yeah, I don't think I forwarded 

this one to him. 

MR. BRADY: Yeah. 

MR. EISENBERG: This one came in very recently, 

right? 

MR. BRADY: Yes. 

MR. EISENBERG: So I'll represent that I did not 

send this to him, but I just communicated with him about 

the change of the location, as, obviously, he's here. 

MR. BRADY: Yeah, yeah, of course. Yeah, that's 
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Q So then the answer is you have not finished 

your assignment in this matter? 

MR. EISENBERG: Objection. Ambiguous. 

But you may answer. 

THE WITNESS: Okay. I just wasn't sure if I was 

supposed to answer. 

I mean, I think of myself as having finished 

the expert report, and in that sense -- although my -­

you know, my job is to be a researcher and, you know, 

until this paper is published, I'll be working on it. So 

that process goes on. 

So I think my task here was to write the expert 

report, but my task, you know, and my job as a Stanford 

researcher is to, you know, get that paper published, and 

I'll be working on that until it finally is published. 

BY MR. BRADY: 
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MR. EISENBERG: Do you have multiple copies of 

that? 

THE WITNESS: I do have multiple copies, although 

I don't have multiple copies with me. 

MR. EISENBERG: Right. 

THE WITNESS: But certainly, people can take this 

one, or I can send them to them. 

MR. EISENBERG: Can we mark this -- I mean, it's 

your deposition -- but if he wanted to mark it as an 

exhibit and it would stay here, is that going to 

present 

THE WITNESS: Oh, no, no, no, problem. I have a 

stack of these. They send maybe ten of them. 
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MR. BRADY: Okay. Then we mark this as Exhibit 3, 

please. 

(Exhibit 3 was marked.) 

THE WITNESS: I should have thought about bringing 

more. I probably have thrown them all out. 

BY MR. BRADY: 

Q So a working paper, to be clear, has not been 

peer reviewed? 

A No, it's only something that a research fellow 

of the NBER has submitted. Jim Poterba, who's the head 

of it, then makes a j·udgment about whether it's 

appropriate to send out, and he does send it out if it 

is. 

Q Do people in your field cite to working 

papers 

MR. EISENBERG: Objection. Ambiguous as to 

"field". oh, I'm sorry, you're not finished? Okay. I 

thought you'd finished. 

BY MR. BRADY: 
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Q How long did it take you to prepare the report 

in this matter? 

MR. EISENBERG: Objection. Ambiguous as to 

"report." 

Are you speaking about the expert report or the 

exhibit? 

MR. BRADY: The report in this matter. 

MR. EISENBERG: Okay. 

BY MR. BRADY: 

Q Under Federal Rule of Civil Procedures Rule 26, 

you had to prepare a report, correct? 

A Yes. 
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Could they have withheld certain regressions 

without your knowledge? 

A It's conceivable, because one never knows what 

someone does that you don't know, but they typically just 

do what I tell them to do. So they would then bring 

whatever I tell them to do to me. 

Q What would be the effect of omitting 

regressions? 

A You know --

MR. EISENBERG: Wait a minute. I'll just 

interpose an objection. Vague and ambiguous. 

But you may answer. 

THE WITNESS: Yeah. I mean, it's -- one could 

imagine a world where someone runs lots of regression 

analyses and gets results that they: don't like and then 

buries them and then -- because there's always a certain 

amount of statistical noise in any of these models, if 

y:ou run them enough different ways, y:ou can bounce the 
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the public would be interested if they followed this 

debate over the years, what would the models of Lott and 

Mustard and Marvell and Moody show. So I included those. 

Now,. I've been critical of those models, but I 

still thought it would be useful to alert people to what 

those models -- those models that Lott and Mustard 

thought were the best ones and Marvell and Moody thought 

were the best ones -- estimated on the data set that I 

had created. So that was my selection criterion. 

One, what did I think was best; and, two, what 

were other models that had been used to advocate the 

opposing view -- so those were Lott and Mustard and 

Marvell and Moody-~ and what is just another general 

crime model that was sort of widely referred to in the 

literature. 
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Q So I'd like .to talk a little ·bit about fixed 

effects, just --

MR. EISENBERG: If I can interject. So we've been 

going an hour and five minutes. I'm wondering if anybody 

wants a break. 

BY MR. BRADY:. 

Q You're free to request a break at any time. 

MR. EISENBERG: Or keep goiµg. Just wanted to 

raise that. 

BY MR. BRADY: 

Q It's your call. There's -- the restroom is out 

there. The bar is in here. I'm sure Mr. Eisenberg would 

@ESQQIEJ~; 
Eisenberg Deel. Ex. 1 · 030 

800.211.DEPO (3376) 
EsquireSolutions. com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 30 of 113   Page ID
 #:2366



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

July 12, 2017 
46 

really well, then I would say, well, maybe you don't need 

fixed effects. 

But it turns out, even controlling for all the 

things that I just mentioned -- you know, San Francisco 

has a lot lower crime rate than, you know, St. Louis. 

Not a good example. But San Francisco has a lot lower 

crime rate than many other states, and it's an enduringly 

lower crime rate that's not well explained by just those 

factors. 

So basically, the test would be, if the factors 

that you can easily measure really capture all of the 

variation in the cross-section, then you'd say we don't 

need fixed effects. If they can't capture it, then you 

would say probably helpful to have the fixed effects in 

there. 
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MR. BRADY: I actually have more this time. 

Mark this as 4. 

(Exhibit 4 was marked.) 
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Q And read the first sentence of the last 

paragraph. 

A "It is also the committee's view that 

additional analysis along the lines of the current" 

Q I'm sorry, I was asking for the first sentence 

in the last paragraph. 

A Yeah. "If further headway is to be made on 

this question, new analytical approaches and data sets 

will need to be used.'' 
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Q Did you rely on this conclusion by the NRC 

report in making your conclusions in your study? 

A Yeah, and in fact, the -- that conclusion is 

what led me to the reliance on the synthetic controls 

approach. Because again, one of my colleagues, a very 

brilliant empiricist at Stanford named Dan Ho, H-o, had 

been looking into synthetic controls and encouraged me to 

use this as a new and better tool to identify the causal 

impact of right-to-carry laws. 

And so that became sort of the motivation 

behind the paper that is now released as the NBER working 

paper. 

Q I'd like to direct you to same page, same 

paragraph of your report, Page 3, Paragraph 4. Right 

after Footnote 7, starting with, "Nothing that the 

estimated effects of RTC laws" -- or I'm sorry, let me 

~ ESQQIEJ;;, 
Eisenberg Deel. Ex. 1 • 039 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 39 of 113   Page ID
 #:2375



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

25 

JOHNJ.DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

strike that. 

July 12, 2017 
56 

"Noting that the estimated effects of RTC laws 

were highly sensitive to the particular choice of 

explanatory variables." 

Is that -- would you consider that a conclusion 

of the NRC report, that the estimated effects of 

right-to-carry laws are highly sensitive to the 

particular choice of explanatory variables? 

MR. EISENBERG: Objection. Are you isolating that 

part of the sentence, or do you want him to take into 

account the rest of the sentence? 

BY MR. BRADY: 

Q Now, you mentioned that the NRC report 
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considered other firearm restrictions beyond RTC laws. 

· Is that correct? 

A That's right. 

Q Do you recall how many? 

A You know, I think they spoke about, you know, 

quite an array of regulations and, you know, things like 

safe storage laws, et cetera. 

But it turned out that this is -- this area had 

richer research foundation than many others. So they 

spent a lot more time focused on this one question than 

they were able to do on any other single issue. 
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Q Okay. To be clear, the NRC report did not 

expressly support any of the laws it was considering? 

Is that accurate? 

MR. EISENBERG: Again, I'll just make a standing 

objection about outside the scope to the extent you're 

asking about all those other than right-to-carry laws. 

MR. BRADY: Okay. I'll strike it. 

Q Do you know this, though? How many of the 

other laws being considered in the NRC report generated a 

dissent? 

A As far as I know, there was only one dissent. 

In fact, it's pretty unusual that there's ever a dissent 

in the NRC reports. 

Q Are you aware of any other dissents? 

A Not off the top of my head. 

Q So you couldn't say how often a dissent is 

generated? 

A I mean, I think it's unusual, and I know -­

Wilson, you know, commented about it being an unusual 

thing for him to have done. 
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Q Does Zimmerman account for both types of fixed 

effects? 

A That's a good question. I would have to look 

back at what he did. Certainly, when I show my results 

for the same data period -- or slightly differentiated 

data period from 2000 to 2014, I do include thit. 

Q So in general, you feel Zimmerman's work is 

trustworthy, reliable? 

A You know, I'm a sort of a hard critic. So it's 

hard for me to buy onto anybody's study without doing my 

own work. And -- so I, you know -- in general, I like to 

try to replicate somebody's results before.I would be 

fully comfortable with saying I adopt their methodology 

or something like that. 

Q Okay. I refer you to Page 7 of Exhibit 2. 

And I guess going onto Page 8. 

MR. EISENBERG: You got these highlighted 

sentences? 

BY MR. BRADY: 

Q Yeah. 

Can you read the highlighted portion, please? 
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A So this is -- is this my expert report? 

Q Yes. 

A Oh, okay. 

"Zimmerman describes his finding as follows. 

The shall-issue coefficient takes a positive sign in all 

regressions save for the rape model and is statistically 

significant in the murder, robbery, assault, burglary, 

and larceny models. These latter findings may imply that 

the passage of shall-issue laws increases the propensity 

for crime, as some recent research has suggested." 

Q And that's a quote from Zimmerman's study, 

correct? 

A Yes, it is. 

Q And the only part you left out, which I don't 

blame you, is the "e.g., Aneja, Donohue & Zhang 2012," 

referring to your -- that's referring to your study, 

correct? 

A The yellow didn't go over that. So I ignored 

that. 

Q So that's my fault, then. 
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MR. EISENBERG: Should we mark the version with 

the highlighting as a separate exhibit? 

MR. BRADY: If you would like to. 

MR. EISENBERG: May as well. We could make that 

one --

MR. BRADY: Mark that as Exhibit 5 and mark this 
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A 8. Because Exhibit 8 sort of shows that 

Zimmerman is certainly not someone who's, you know, 

deferring to me or someone who would be identified as on 

my side. I thought that the earlier Zimmerman paper was 

sort of more valuable to show that, when he did his own 

analysis, this is what he came up with. 

Q So then you did not include this report -- or 

this study in your -- in preparing your study, Exhibit 8? 

A Yeah, I mean, I didn't cite this study, but 

I -- you know, in general, I think about these things as 

I'm doing my work. 

Q Would it. is it your view that the portion 

that I read of Exhibit 8 contradicts your conclusion in 

your report? 

A Yeah. And if you actually look at my NBER 

working paper, I do cite this paper, sort of, on Page 2. 

So I didn't put it into my expert report, but I do cite 

his paper in the first footnote of the NBER working 

paper. 

Q Okay. So then you did consider this study in 

preparing your report"? 

A Yeah, no, I said I considered it. I just 

didn't cite it in my expert report, but I did cite it in 

the -- in the working paper. 
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have used the more complete data that was available when 

he wrote this paper. 

BY MR. BRADY: 

Q So then this study does not have an ultimate 

conclusion that says RTC laws increase violent crime? 

A I mean, it just says in the best -- in what his 

Bayesian approach said was the best model, violent crime 

increases at the rate suggested here. But he was 

somewhat retrained in saying that, you know, therefore, 

I'm convinced that violent crime increases. 
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Q What is your understanding of that quote? 

A You know, this is essentially the identical 

conclusion of the National Research Council study that 

was also using the same county-level data set through 

2000 that Steve was looking at and reached, really, very 

much the same conclusion, that the results are sensitive 
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Q Would that be the same for rape? 

A Yes. I'm sure that would be true. 

Q And robbery? 

A Probably for robbery as well. 

Q What about aggravated assaults? 
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A Aggravated assault -- I think was pretty 

consistent that aggravated assault.was associated with 

a rise in aggravated assaults resulted from the 

right-to-carry laws. 

Q What does significant mean in that context? 

A All I meant was that there was sort of credible 

statistical support for the idea that right-to-carry laws 

increased aggravated assault. 

Q Did your report in this case or the DAW analyze 

the effect of right-to-carry laws on robbery rates? 

A In this paper I only look at murder and the 

aggregated property and violent crime categories. 
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Q Do you see any problems in comparing studies 

that use two different approaches? 

A You know, for me it's never a problem, because 

I will just -- you know, if I want to compare how my 

results work to someone who has done the aggregated or 

the disaggregated form, I would usually; you know, create 

the data set and then just do the analysis myself 

whichever way I thought was better to do it. 

And if somebody used only violent and I was 

interested in the subcategory, then I would -- I could 

use their overall model. Because the choice of 

explanatory variables and the way you specify them would 

be the same whether you're looking at violent crime or 

murder or rape. 

And so I don't need to be bound by whatever 

choice the other researchers made. I can aggregate it or 
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Q If right-to-carry laws are responsible for 

increased violent crime --

A Yes. 
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broad terms, two parts of the study. The panel data 

study did show fairly strong increases in property crime. 

The synthetic controls did not. 

And since I tend to trust the synthetic 

controls more than the panel, I'm sort of leaning to the 

view that, whatever the effect is on property crime, is 

it's smaller and, therefore, you know, not showing up as 

statistically significant in the synthetic controls. But 

if you believe the panel data results, then there does 

seem to be an elevation in property crime as well. 

Q A statistically significant increase in 

property crime? 

A Yeah, if you just look at the tables -­

Q That's the conclusion in your report? 

A Yes. I mean, it's -- if you look at the 

tables, you'll see two asterisks next to the property 

crime levels. And that's true with the Brennan Center 

study or mine. 

@ESQQIBJ~ 
Eisenberg Deel. Ex. 1 - 067 

800.211.DEPO (3376) 
EsquireSolutions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 67 of 113   Page ID
 #:2403



JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

~ ESQQIEJ;;, 
Eisenberg Deel. Ex. 1 - 068 

July 12, 2017 
122 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 68 of 113   Page ID
 #:2404



JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

@ESQQ!Ji,~ 
Eisenberg Deel. Ex. 1 • 069 

July 12, 2017 
123 

800.211.DEPO (3376) 
EsquireSotutions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 69 of 113   Page ID
 #:2405



JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

July 12, 2017 
132 

•tqtiot.±tig:iJ;-qrn•yqµf}.·f~pqiit{:ItJi1,.f•I~21:Ys\I 2£µg):$,·····.•11J'h.eJ•a•o.t Phii.t• 

§21:J.:iJotritii. ,J Wi'.~ootis_±11•j iatid1]:N$l'lfii.~~~C di\fl::nc:it: ,hii.&~~l('t'C it1a.wsi 

~ESQQIBJ~ 
Eisenberg Deel. Ex. 1 • 070 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 70 of 113   Page ID
 #:2406



JOHNJ.DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

@ESQQ!J1~ 
Eisenberg Deel. Ex. 1 • 071 

July 12, 2017 
133 

800.211.DEPO (3376) 
Esquire Solutions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 71 of 113   Page ID
 #:2407



JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

@ ESQQ!J3J;~ 
Eisenberg Deel. Ex. 1 • 072 

July 12, 2017 
134 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 72 of 113   Page ID
 #:2408



JOHNJ.DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

July 12, 2017 · 
135 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 73 of 113   Page ID
 #:2409



JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

~ ESQQ.IBJ~ 
Eisenberg Deel. Ex. 1 - 074 

July 12, 2017 
136 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 74 of 113   Page ID
 #:2410



JOHNJ.DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

July 12, 2017 
137 

s).fa.!118,B.LHe,l'.l.1:ftJ Pt il?t::lJ.ei'i J;cf,B.@<?P~ rtP:f1iiii v-Jsf9,f yf S.• !;ltg'se, 
,1,2:: :d three :s,:sil.t.~te·,.··.t.ne.ti·to:ii..: fu8,y.I:bieJgit.ffms.} J~s.·~: ;:i9c;ur'<'l'b~l 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q So if California adopted lots of gun control 

laws post 1996 --

A Yeah. 

Q -- that would affect the results of the 

comparison between Texas and California? 

A Yeah. Anything --

Q I'm sorry, was that a yes? 

A Well, I have to be a little precise here. 

Anything that, "A," influences violent crime; and, "B," 

changes differentially after the adoption in the 

synthetic controls analysis will impair the accuracy of 

your estimate. 

And so -- you know, to just get a precision, 

let's say that, prior to 1996, this combination of 

California, Wisconsin, and Nebraska is a perfect 

mimicking of Vermont and Texas, but then after 1996 

California changes, really, any major law that impacts 

violent crime, and nobody else changes anything. Then 

that is going to give you a less accurate picture of what 

the true impact of right-toccarry law was in Texas. 
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Q Well, you were focused on the theft of -- you 

were focused on property crime and your correct me if 

I'm wrong. Your position's that the theft of firearms is 

a significant element of the increase in crime, both 

property crimes -- being a property crime and in violent 

crime, because they use those guns; is that not correct? 

A Yes. And I think that that's true and --

Q So you have no support of the vast evidence out 

there that more guns are stolen than used in self defense 

in your paper? 

A No, I -- and I'd have to look back to see if 

I've cited this literature, but I certainly could cite 

that literature. 

Q Can you give me an estimate, based on having 

reviewed that literature -- do you feel comfortable 

making an estimate about how many self defense gun uses 

there are in a given year? 

MR. EISENBERG: Objection. Outside the topic. 

Actually, could we go off the record for a 
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a permit, you have to go through a background check. 

Q Do you dispute that license holders have a 

significant impact on stopping shootings? 

A By mass shootings? 

Q Sure. 

MR. EISENBERG: Vague and ambiguous as to 

"significant." 

THE WITNESS: Yeah, I think the evidence shows 

that it's very, very unusual for a permit holder to play 

any positive role in a mass-shooting incident. 

BY MR. BRADY: 

Q So mark as exhibit wherever we are -­

THE REPORTER: It's 12. 

MR. BRADY: 12. 

(Exhibit 12 was marked.) 

BY MR. BRADY: 

Q Have you seen this document before? 

A No, I've never seen this before. 
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Q Is it possible, as is indicated in this article 

that we're looking at, Exhibit 12, that citizens who stop 

mass public shootings don't get news coverage because 

they stop anyone from being killed? 

A I mean, that is an interesting point. How much 

of a role is played by people who shoot someone very 

quickly, and what would have happened in the aftermath. 

And so that's worth thinking about, which is why I said I 

do spend time looking at the NRA defensive gun use 

~ ESQQIBJ;;. 
Eisenberg Deel. Ex, 1 - 080 

800.211.DEPO (3376) 
EsquireSo/utions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 80 of 113   Page ID
 #:2416



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

JOHNJ.DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

July 12, 2017 
179 

support for, you know, preventing open carry in the 

United States -- in California when he was Governor, and 

his statements that there's no reason for anybody to be 

walking on the streets with a loaded weapon. But beyond 

that, I didn't focus on open carry in this paper. 

Q Your report also relied upon research by 

others, where they examined concealed carry and 

criminality rates in other states, correct? 

A Could you repeat that question? I'm sorry. 

Q Sure. 

Your report relied upon others' research, who 

examined concealed carry and criminality rates in other 

states, correct? 

A I'm not sure if I'm understanding. Let me 

just 

Q They examined the criminal -- the crime rates 

in conjunction with right-to-carry laws. 

A Yeah, I was focusing on crime rates for 

right-to-carry laws. 
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A Well, yeah, just to -- just to complete the 

point of Paragraph 34, you know, as someone who is most 

interested in reducing the burdens of crime, the one 

thing we know is that if we took the 5 billion or so that 

people spend on guns and ammunition in the United States 

and put that into an actual effective crime-reducing 

measure, we'd really get some pop. 

For $5 billion you can reduce crime if you put 

it into, you know, well-directed crime-reducing 

technologies. So we know, almost as a matter of economic 

16 certainty, that spending that 5 billion on guns in 

17 private hands is giving less benefit than you would get, 

18 in terms of other methods of allocation. 

19 Now, why do I say I know that with certainty? 

20 Because so much of what we've talked about today is --

21 even the supporters of right-to-carry just say, Well, 

22 doesn't really have any effect overall net on crime, and 

23 we know that 5 billion on, let's say, well-trained police 

24· will get you a big pop in reducing crime. 

25 So that means that if we knew nothing else, 
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that is the job of the economist, who tries to help move 

in that direction. 

Q Just to be clear, you didn't rely upon any data 

to measure the resource burdens that open carry imposes? 

These are just your inferences; is that correct? 

A Yeah, I am trying to make some theoretical 

observations on what some of the likely consequences of 

open carry are vis-a-vis concealed carry. 

Q But you're making those assessments without 

relying on any data, correct? 

A Well 

Q Let me be clear. Data specific to open carry. 

A Yes. I mean, I am trying to draw inferences 

from what we know about con.cealed carry and see how we 

would expect the world to operate differently with open 

carry than it does with concealed carry. 
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Do you have any opinions as to whether police 

officers carrying firearms openly has a deterrent effect? 

MR. EISENBERG: Objection. Outside the scope of 

the expert's testimony. 

But you can answer. 

THE WITNESS: Yeah. Yeah, I think -- I think 

police are probably the single most important public 

investment influence on crime. 

BY MR. BRADY: 

Q Is there any data you rely upon in forming 

those opinions? 

A Yes. 

Q Any reports that you rely on? 

A Yeah, just empirical studies trying to evaluate 

the impact of police on crime. 

I mentioned the Steve Levitt paper using 

instrumental variable of the mayoral election year to 

show very large decreases in crime in the mayoral 

election years, but there are many other papers as well. 

Q So you conclude in Paragraph 33 that open carry 

does not have the same deterrent effect as concealed 

carry, because under an open carry scheme, criminals know 
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Q What data are you aware of that shows that 

criminals, when confronted with a potential victim openly 

carrying a firearm, generally choose another target? 

A I mean, this is -- this is a little bit of the 

premise of, you know, gun carrying, that you're going to 

dissuade criminals if they see the gun. And so I was 

just saying, if that's the consequence, it's probably 

just going to dissuade them from going after you but not 

dissuade them from --

Q So you're saying even assume 

MR. EISENBERG: Let him finish. 

MR. BRADY: He was finished. 

@ ESQQ!Ji!;;, 
Eisenberg Deel. Ex. 1 • 089 

800.211.DEPO (3376) 
EsquireSolutions. com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 89 of 113   Page ID
 #:2425



19 

20 

21 

22 

23 

24 

25 

JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

Ig1.1~&;,idigl'!.~d: 

July 12, 2017 
190 

{ca]'.'l'.'y;.wQ1.1ld :pe};]_eij§'. :Oen~(jj}:ifcl'J i}sp<;;;i)cl':U}yitJigp doriJ\e,'.iled! 

Q But none of them are mentioned in your report? 

MR. EISENBERG: Please, you're cutting him off in 

mid sentence. You've been doing it several times. 

Please let him finish talking before you ask the next 

question. 

MR. BRADY: But we're running short on time, and 

with all due respect to the professor, as much as I'm 
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deters crime against those who are openly carrying, but 

your argument is based on supposition, correct? 

A Well, I think I've identified the correct array 

of issues, and then I'm drawing my inferences about, you 

know, how I think those would play out in practice. 

Q But I guess what I'm getting at is -- I'm 

talking specifically about open carry. 

A Yeah. 
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Q Particularly about open carry -- I guess now is 

a good time to ask you -- is there anything in your 

report specific to open carry outside of Paragraphs 32 

through 36? 

A I don't think so. 

Q So just to be clear, there is the possibility 

that open carry deters crime against those who are openly 

carrying? 

MR. EISENBERG: Objection. Asked and answered. 

But you may answer, yeah. 

THE WITNESS: Okay. The -- it's just -- if the 

question is do you think that open carry is likely to 

dissuade some criminals from picking on the open carrier, 

I think the answer to that is yes. 

BY MR. BRADY: 

Q Did you conduct any study of the benefits or 

burdens of that deterrence in preparing your report? 

A I mean, in a sense the report on concealed 

carry is answering that to a degree, because the 

mechanisms that operate for open carry are similar in 

many respects to what's happening with concealed carry. 

And you may have a bigger problem with gun thefts with 

open carry than with concealed carry. 

You certainly have a bigger problem of, you 
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know, citizen complaints to 911. The clinic at Stanford 

actually has a case going up to the Supreme Court now 

where someone said, Oh, there's a man with a gun outside. 

And this was in an open carry jurisdiction, and the 

police came and searched him, and the question is, you 

know, is that a lawful search. 

So you are clearly taking up police time, and 

if these are good guys, that means you're wasting police 

time, and that, again, becomes a tax on police. Anything 

that keeps police from doing their effective work in 

reducing crime inhibits the -- that role. And this is 

another area where that would operate. 

Q Again, you said that -- correct me if I'm 

wrong, but you said there's no study about police 

responding to lawful open carriers; is that correct? 
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BY MR. BRADY: 

Q So what if you conclude that a criminal 

would shift focus to an unarmed target if somebody's 

openly carrying, right? 

A (No audible response) 

Q So -- but what if the prevalence of open carry 

was so great that there's a significant chance that the 

next victim would be openly carrying as well? 

A Yeah. 

Q Did you form any opinions about the benefits 

and burdens of open carry under circumstances where open 

carry's ubiquitous? 
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Q -- is openly carrying. Now, granted this is a 

hypothetical .. 

Would that change the view of the 

benefits-versus-burden analysis? 

MR. EISENBERG: Objection. Compound. 

THE WITNESS: You know, I think it's unlikely 

you'd ever see 50 percent people carrying. I mean, we 

live in California. 63 percent of people just voted to 

tighten gun access considerably in the latest referendum. 

So I don't see this playing a role. 

And in the areas where you do see lots of guns 

openly carried, it's certainly not as though you see 

major drops in crime. The major drops in crime over the 

last 30 years have come in places like New York, which 

has been the most aggressive of any jurisdiction in 

trying to eliminate the role of guns, and, of course, in 

Australia, which largely got rid of private guns and 

prohibited self defense as a basis for applying for a gun 

permit. 

BY MR. BRADY: 
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BY MR. BRADY: 

Q But this is one of your main reasons for why 

open carry is a burden, correct, that it burdens police 

officers? That's one of your main points? 

MR. EISENBERG: Objection. Misstates prior 

testimony and same objection about the vagueness and 

ambiguity of "major point." 

THE WITNESS: And it is one of the factors and, 

you know, thefts -- I think I've discussed how that could 
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And then, you know, the big argument that has 

always been made for concealed carry is that it provides 

a deterrent umbrella. By carrying, I not only protect 

myself, but I protect you, because the criminal doesn't 

know which of us is carrying, and that gets taken away 

when you have open carry, because now they do know. 
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Q But just to be clear, you didn't review any 

polls of law enforcement officers about the burdens they 

perceive in encountering open carriers in preparing your 

report? 

A No, I didn't review polls. 

Q Did you seek any data from any law enforcement 

agencies about their experiences with open carriers? 

A You know, I've alluded to the published record 

on this, which I did seek out, but I didn't directly 

inquire with particular police departments. 

Q Are you aware of any public statements by chief 

law enforcement officers, police chiefs or sheriffs, 

indicating they need more funding to deal with people who 

are openly carrying? 

A You know, I haven't seen that, although there's 
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certainly discussion about the need for more funding than 

just concealed carrying. And -- but I am not aware of 

the literature on asking for more funding in the wake of 

open carry. 

Q So you have -- so do you have any knowledge 

about the net burden of open carry policies on law 

enforcement from a law enforcement source? 

A You know, apart from the published discussions 

that I've been referring to, I don't have anything else. 

Q And those public discussions are not referred 

to in your report, correct? 

A Yeah, I don't think I added those. 

Q Okay. Did you analyze at all whether people 

@ESQlJIBJ~ 
Eisenberg Deel. Ex. 1 • 104 

800.211.DEPO (3376) 
EsquireSolutions.com 

Case 2:16-cv-06164-JAK-AS   Document 63-3   Filed 10/16/17   Page 104 of 113   Page ID
 #:2440



1 

2 

3 

4 

5 

JOHN J. DONOHUE 
FLANAGAN vs CALIFORNIA ATTORNEY GENERAL 

July 12, 2017 
220 

uniformly accepted that open carry doesn't have any 

deterrent umbrella capacity the way concealed carry does 

and things of that nature. So I feel very comfortable 

drawing relative comparisons about the effectiveness of 

one versus the other. 

~ESQQJ.Jl~ 
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Q Have you been in communication with any gun 
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