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INTRODUCTION
Plaintiffs’ opposition fails to show how the allegations in the First Amended

Complaint state plausible claims for relief under the Takings Clause and the Due

Process Clause.  In a prior challenge to the Roberti-Roos Assault Weapons Control

Act (AWCA), the Ninth Circuit held that the AWCA does not violate the Takings

Clause. See Silveira v. Lockyer, 312 F.3d 1052 (9th Cir. 2002).  Plaintiffs fail to

address this controlling case.  Instead, they simply argue that the AWCA effects a

physical taking by requiring plaintiffs to forfeit their assault weapons because they

can no longer bequeath those weapons to any heirs and because certain individuals

do not have the required information to register their firearms.  These contentions

do not help plaintiffs, who in the context of a facial challenge, must establish that

the AWCA is invalid in all circumstances.  Furthermore, the AWCA does not

appropriate plaintiffs’ assault weapons for public use.  Plaintiffs may, after

registering their assault weapons, continue to possess, use, and enjoy those

weapons.

Plaintiffs’ substantive due process claim also fails.  The AWCA’s restrictions

are rationally related to the Legislature’s public safety objectives.  The Legislature

enacted the AWCA to mitigate the proliferation of mass shootings.  It expressly

found that the proliferation and use of assault weapons threatens the health, safety,

and security of all Californians.  In defense of those interests, the Legislature first

restricted assault weapons by make and model, such as the “Colt AR-15,” the

civilian version of the military’s standard-issue M-16 rifle.  And when gun

manufacturers attempted to circumvent those initial restrictions, the Legislature

later restricted additional assault weapons based on certain features.

For these reasons, and as explained further below, the First Amended

Complaint fails to state plausible claims for relief under the Takings Clause and the

Due Process Clause.  Therefore, the Court should grant defendant’s partial motion

to dismiss.
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2 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

ARGUMENT

I. THE AWCA DOES NOT VIOLATE THE TAKINGS CLAUSE

As an initial matter, plaintiffs fail to address Silveira, in which the Ninth

Circuit held that the AWCA does not violate the Takings Clause. Silveira, 312

F.3d at 1092.  As the Ninth Circuit determined in that case, plaintiffs’ takings claim

is one that the Court can “dispose of readily” because California “may enact

regulations pursuant to its broad powers to promote the general welfare that

diminish the value of private property, yet do not constitute a taking requiring

compensation, so long as a reasonable use of the regulated property exists.” See id.

(citing Am. Sav. & Loan Ass’n v. County of Marin, 653 F.2d 364, 368 (9th Cir.

1981) (“If the regulation is a valid exercise of the police power, it is not a taking if a

reasonable use of the property remains.”)).  Under the AWCA, reasonable uses of

plaintiffs’ assault weapons remain.  For example, plaintiffs may continue to

possess, use, and enjoy their assault weapons after registering them.

Even assuming Silveira is not controlling on the takings claim (which it is),

plaintiffs’ claim still fails.  The crux of plaintiffs’ claim is that the AWCA, on its

face, violates the Takings Clause because it requires forfeiture, or “physical

surrender . . . and transfer of title,” of their assault weapons.  Plaintiffs’ Opposition

to Partial Motion to Dismiss (Dkt. No. 21) (Pls.’ Opp.) at 8:15-17, 9:10-15.  This

claim plainly fails to state a claim upon which relief can be granted because the

AWCA does not compel forfeiture of plaintiffs’ assault weapons.  The Court should

dismiss this claim.

A. The AWCA Does Not Effect a Physical Taking
Plaintiffs assert that the AWCA, on its face, is a physical taking requiring

compensation because it requires them to “forfeit their property.”  Pls.’ Opp at 8.

This assertion is plainly unsupported by the plain language of the law or plaintiffs’

allegations.  “In a physical taking, the government acts pursuant to its eminent

Case 8:17-cv-00746-JLS-JDE   Document 33   Filed 12/01/17   Page 7 of 19   Page ID #:1229



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

domain power to take private property for ‘public use.’” Chevron USA, Inc. v.

Cayetano, 224 F.3d 1030, 1034 (9th Cir. 2000).  The AWCA does not require

direct government appropriation or physical invasion of any individual’s assault

weapon.  There is no taking of private property for a “public use,” and, therefore,

no physical taking as a matter of law.

Under the AWCA, owners of assault weapons may, after registering their

weapons, continue to possess, use, and enjoy those weapons.  Cal. Pen. Code

§ 30680.  They may also store and use their weapons in a state that permits the

possession of assault weapons, and they are free to sell their weapons. Id.

§§ 30910, 31055.  Assault weapons owners who are unable to register their

weapons or do not wish to register them may keep those weapons if they

permanently affix the magazines or remove the military feature or features of the

weapons. Id. § 30605; Cal. Code Regs. Tit. 11, § 5478(a).  And like all other

owners of assault weapons, they may store and use the weapons out of the state, and

should they choose to do so, sell their weapons.  Cal. Pen. Code §§ 30910, 31055.

In no circumstance does the AWCA appropriate the weapons for public use or

require plaintiffs to surrender their assault weapons.  Thus, even the lack of a

registration opportunity would not constitute a physical taking.

Plaintiffs’ contention that the AWCA effects a physical taking by prohibiting

their right to bequeath their assault weapons to their heirs must fail as well.1  As an

initial matter, the challenged sections of the AWCA do not restrict the bequeath of

assault weapons.  As relevant in this case, the AWCA restricts the possession of

1 Plaintiffs conflate their right to bequeath property to their heirs, and their
heirs’ right to receive bequests. Compare Pls’ Opp. at 4:25-26 (“The AWCA
Requires That Law-Abiding Californians Forfeit Firearms They Have Inherited”)
with id. at 5:1-2 (“In prohibiting law-abiding Californians from bequeathing
firearms to their offspring, the AWCA wholly disregards this right.”).  Plaintiffs
clearly would not have standing to assert a facial challenge to the AWCA on behalf
of any heirs, who may or may not be able to inherit assault weapons, depending on
their residency and legal status at the time they would receive those weapons.
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4 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

assault weapons.  Cal. Pen. Code §§ 30600, 30605; see also First Amended

Complaint (FAC) (Dkt. No. 16), Prayer ¶ 1.

For this reason, plaintiffs’ reliance on Hodel v. Irving, 107 S.Ct. 2076 (1987),

is unavailing.  In Hodel, the challenged law required small parcels of Indian land be

escheated to the tribes after their owners die, without compensation to the owners’

estate. Id. at 2078-80.  The Supreme Court held that the complete abolishment of

the right to devise and descent, even in circumstances where the governmental

purpose in the law might otherwise be advanced, was a taking requiring

compensation. Id. at 2084.  Unlike the law in Hodel, the AWCA does not

completely abolish the right to bequeath firearms.  Plaintiffs may bequeath their

assault weapons to their heirs; and although the heirs may not maintain possession

of those weapons, they may sell the weapons to a licensed gun dealer, remove the

weapons from the state, modify the weapons to remove the military feature or

features, or render the weapons inoperable.  Cal. Pen. Code § 30915.

Furthermore, even assuming plaintiffs’ right to bequeath is implicated by the

AWCA, there would still be no “taking.”  As the Supreme Court stated, “where an

owner possesses a full ‘bundle’ of property rights, the destruction of one ‘strand’ of

the bundle is not a taking, because the aggregate must be viewed in its entirety.”

Andrus v. Allard, 444 U.S. 51, 65-66 (1979); see also Penn Cent. Transp. Co. v.

City of New York, 438 U.S. 104, 131 (1978) (diminution in property value alone

cannot establish a taking).  As discussed above, plaintiffs may, after registering

their weapons, continue to possess, use, and enjoy those weapons.  Cal., Pen. Code

§ 30680.  They may also store and use their weapons in a state that permits the

possession of weapons, and they are free to sell their weapons. Id. §§ 30910,

31055.

In any event, plaintiffs’ claim must fail because they do not contend that the

AWCA violates the Takings Clause in all circumstances.  Plaintiffs assert a facial

challenge to the AWCA. See FAC, Prayer ¶ 1.  To succeed on their facial
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5 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

challenge, plaintiffs must “establish that no set of circumstances exists under which

the [AWCA] would be valid.” United States v. Salerno, 481 U.S. 739, 745 (1987).

While plaintiffs contend that there may be certain assault weapon owners who do

not have the date and source information to register their weapons, or who may

wish to bequeath their weapons to heirs who reside in California, they do not assert

that the AWCA violates the Takings Clause in all circumstances.  Plaintiffs’ claim

fails for this reason as well.

B. The AWCA Does Not Effect a Regulatory Taking
Plaintiffs assert that the AWCA effects a regulatory taking but fail to address

any of the Penn Central factors. See Pls.’ Opp. at 13.  This is not surprising.

Plaintiffs do not allege and cannot show any economic loss due to the AWCA or

any investment-backed expectations in their assault weapons—the two “primary”

Penn Central factors that plaintiffs must show to establish a regulatory taking. See

Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 528-39 (2005).  Plaintiffs’ regulatory

taking claim must fail.

C. Prohibition of a Dangerous Weapon Under the State’s Police
Power Is Not a Taking Requiring Compensation

The AWCA is a valid exercise of the State’s police power to enhance public

safety and is not a taking that requires compensation.  The State may take private

property or prohibit a previously beneficial use of private property pursuant to its

police power without violating the Takings Clause. Goldblatt v. Town of

Hempstead, 369 U.S. 590, 592 (1962); Lucas v. S.C. Coastal Council, 505 U.S.

1003, 1027–28 (1992).

Plaintiffs’ reliance on Loretto v. Teleprompter Manhattan CATV Corp., 458

U.S. 419 (1982), is misplaced.  In Loretto, the Supreme Court found that a

“permanent physical occupation” was a taking without regard to the public interests

that it may serve. Id. at 426. The AWCA, however, does not effect a “permanent

physical occupation” of assault weapons.  A “permanent physical occupation” of
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6 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

property occurs when the government “destroys each of [the] rights” to “possess,

use, and dispose” of property. Id. at 435 (emphasis in original).  When each of

these rights is destroyed, the government “has not simply taken a single strand from

the bundle or property rights; it has chopped through the bundle entirely.” Horne v.

Dep’t of Agric., 135 S.Ct. 2419, 2437-38 (2015) (Horne II) (quoting Loretto, 458

U.S. at 435) (internal quotation marks omitted).  On the other hand, where, as here,

“some property right is retained by the owner, no per se taking under Loretto has

occurred.” Id. at 2437 (emphasis added).2

The AWCA, enacted under the Legislature’s police power, imposes limited

restrictions on the possession of a class of dangerous weapons, but permits existing

owners of those weapons to continue to possess, use, and enjoy those weapons.  In

the language of the Supreme Court, it does not “chop through” plaintiffs’ bundle of

rights and does not effect a taking requiring compensation.

D. Plaintiffs Allege No Economic Loss and Are Not Entitled to
Declaratory and Injunctive Relief Even If They Were to
Succeed on the Takings Claim

Plaintiffs’ takings claim must fail also because the relief they seek cannot be

granted.  The appropriate remedy under the Takings Clause is monetary

compensation.  Plaintiffs, however, allege no economic loss due to the AWCA and

instead seek only declaratory and injunctive relief, remedies unavailable under the

Takings Clause. See Lingle, 544 U.S. at 536-37 (the Takings Clause “is designed

not to limit governmental interference with property rights per se, but rather to

secure compensation in the event of otherwise proper interference amounting to a

taking.”) (emphasis in original) (quotation omitted)).

2 Loretto involved the “permanent physical occupation” of real property by
cable boxes. Loretto, 458 U.S. at 422-23.  Its application to a restriction on the
possession of dangerous weapons that the Legislature found to threaten public
safety is doubtful.  Nonetheless, the Court need not address this issue because the
AWCA does not entail a “permanent physical occupation” of plaintiffs’ assault
weapons. Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992) is also
distinguishable on this basis.
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Plaintiffs do not allege that the AWCA causes them any economic loss that

would require compensation.  Instead, they seek only declaratory and injunctive

relief, which are not appropriate remedies under the Takings Clause.  As addressed

in defendant’s opening brief, the Takings Clause does not limit the government’s

power to act.  Def.’s Partial Mot. at 17 (citing Washington Legal Found. v. Legal

Found. of Washington, 271 F.3d 835, 856 (9th Cir. 2001)).  Even assuming that

plaintiffs succeed on their takings claim, the only remedy is monetary

compensation—which they do not seek—not declaratory and injunctive relief.

Plaintiffs do not address any of the dispositive authorities cited by defendant

in his motion.  Instead, plaintiffs cite three cases that are inapposite.  In Koontz v.

St. Johns River Water Management District, 133 S.Ct. 2586 (2013), a takings case

involving the conditions precedent to a land-use permit, the plaintiff sought

monetary damages, contrary to plaintiffs’ summary of the case. Id. at 2593.  In

Horne v. Department of Agriculture, 133 S.Ct. 2053 (2013) (Horne I), the court

held that a takings-based affirmative defense could be raised in the context of an

administrative enforcement proceeding.  The court reasoned that, in that context, “it

would make little sense” to require a party to pay the fine in the administrative

proceeding and then “turnaround and sue for the recovery of that same money in

another proceeding.” Id. at 2063. Horne I is plainly inapplicable because

defendant does not seek to impose a fine on plaintiffs, and plaintiffs do not allege to

have sustained any monetary damage.  And in Stop the Beach Renourishment, Inc.

v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702 (2010), the court examined only whether

the judicial action may comprise a taking and did not examine the relief sought.  As

noted in the concurrence, “it is unclear what remedy a reviewing court could enter

after finding a judicial taking,” as it appears under Supreme Court precedents that

“a party who suffers a taking is only entitled to damages, not equitable relief.” Id.

at 740 (Kennedy, J., concurring).
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8 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

II. THE AWCA DOES NOT VIOLATE THE DUE PROCESS CLAUSE

Plaintiffs contend that the AWCA violates the Due Process Clause because it

is retroactive and because its restrictions are irrational.  Pls. Opp. at 16:9-10.

Plaintiffs further contend that the requirement that assault weapon owners provide

the date of the acquisition and the name and address of the person from whom he or

she acquired weapon violates the Due Process Clause.  Both contentions fail.

A. The AWCA Does Not Criminalize Past Conduct
Plaintiffs argue that the AWCA retroactively criminalizes the ability to

bequeath firearms that were lawful when purchased.  Pls.’ Opp. at 16.  This

argument fails for two reasons.  First, as discussed above, the AWCA does not

restrict assault weapon owners’ ability to bequeath firearms.  The challenged

sections of the AWCA restrict, in relevant part, the possession of assault weapons.

Cal. Pen. Code §§ 30600, 30605; see also FAC, Prayer ¶ 1.  They do not restrict the

bequest of assault weapons.

Second, the AWCA does not act retroactively.  Plaintiffs cite Eastern

Enterprises v. Apfel, 524 U.S. 498, 502 (1998), for the contention that “retroactive

laws change the legal consequences of transactions long closed.”  Pls.’ Opp. at 16.

But in that case, the Supreme Court ruled that the law was retroactive because it

“created liability for events occurring 35 years ago.”  524 U.S. at 502.  Sections

30600 and 30605 do not punish individuals for past action.

B. The AWCA’s Restrictions Are Rationally Related to the
Legislature’s Public Safety Objectives

A regulation, even one that acts retroactively, does not violate due process if

the Legislature had a rational basis to enact it. Levald, Inc. v. City of Palm Desert,

998 F.2d 680, 690 (9th Cir. 1993); U.S. v. Carlton, 512 U.S. 26, 35 (1994) (holding

that the retroactive application of a statute does not violate the Due Process Clause

because it was rationally related to a legitimate legislative purpose).  The AWCA
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9 Def.’s Reply ISO Partial Mot. To Dismiss (8:17-00746-JLS-JDE)

does not violate the Due Process Clause because its restrictions are rationally

related to the Legislature’s public safety objectives.

Plaintiffs argue that the California Legislature created arbitrary distinctions

between firearms prohibited based on their make and model, such as the “Colt AR-

15” and those prohibited based on their features.  Pls.’ Opp. at 18.  However, the

AWCA’s restrictions on assault weapons, first defined by make and model and later

also by feature, are rationally related to the Legislature’s public safety objectives.3

The Legislature enacted the AWCA in response to the proliferation of mass

shootings and in light of evidence that “semi-automatic military assault rifles” were

favored by gangs who use the weapons to kill people. See Kasler v. Lockyer, 2

P.3d 581, 587 (Cal. 2000).  AWCA initially defined assault weapons by specific

make and model, specifically including the “Colt AR-15,” a semi-automatic version

of the United States military’s standard-issue M-16.4 Silveira, 312 F.3d at 1058.

The Legislature specifically found that “the proliferation and use of assault

weapons poses a threat to the health, safety, and security of all citizens of this state”

and that each of the firearms specified in the statute “has such a high rate of fire and

capacity for firepower” that its sports utility “is substantially outweighed by the

danger that it can be used to kill and injury human beings.”  Cal. Pen. Code

§ 30505.

The Legislature later amended the AWCA to also restrict a class of weapons

defined by their features to close the loophole exploited by gun manufacturers who

produced “copycat” weapons that contain only insubstantial variations from the

weapons defined by their make and model.  S.B. 880 Report at 4; Silveira, 312 F.3d

at 1058.  Most recently, the Legislature amended the AWCA to close the “bullet
3 Defendant’s opening brief contains a more thorough discussion of the

relevant history and evolution of the AWCA.  Def.’s Partial Mot. (Dkt. No. 17) at
2-6.

4 The Supreme Court has specifically identified weapons “like” the M-16 as
weapons that are “most useful in military service” and “may be banned.” District
of Columbia v. Heller, 554 U.S. 570, 627.
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button” loophole, which had rendered meaningless the distinction between a

detachable magazine and one that is not detachable.  S.B. 880 Report at 4-5.

The AWCA and each of its relevant amendments are rationally related to the

Legislature’s objective to enhance public safety.  The Legislature restricted

weapons that it found to be particularly dangerous, either identified by their make

and model or by the set of features they possess.  While the AWCA may prohibit

some models of firearms while allowing others that may be similar, it does not

violate due process because the Legislature “could have rationally believed at the

time of enactment” that the AWCA and each of the relevant amendments “would

promote its objective.” MHC Financial Ltd. Partnership v. City of San Rafael, 714

F.3d 1118, 1130-31 (9th Cir. 2013).  The Legislature is entitled to “take reform one

step at time, addressing itself to the phase of the problem which seems most acute

to the legislative mind,” and “need not run the risk of losing an entire remedial

scheme simply because it failed . . . to cover every evil that might conceivably have

been attacked.” McDonald v. Bd. of Elec. Com’rs of Chi., 394 U.S. 802, 809

(1969) (quotation omitted).

C. The Registration Requirements Are Rationally Related to the
Legislature’s Public Safety Objectives

Plaintiffs claim that AWCA’s requirement in section 30900(b)(1) that owners

provide “the date the firearm was acquired [and] the name and address of the

individual from whom, or business from which, the firearm was acquired” in order

to register their assault weapons violates due process for those owners who do not

know that information.  Pls.’ Opp. at 19; see FAC ¶¶ 56, 112.

As an initial matter, plaintiffs lack standing to assert a facial challenge to the

registration requirements.  To establish standing, plaintiffs must show that “(1) it

has suffered an ‘injury in fact’ that is (a) concrete and particularized and (b) actual

or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the

challenged action of the defendant; and (3) it is likely, as opposed to merely
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speculative, that the injury will be redressed by a favorable decision.” Friends of

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-81 (2000).

Martin, the only named plaintiff who alleges that he does not have the relevant date

and source information for his assault weapon, does not allege to have made any

attempt to obtain that information or to register his weapon. See FAC ¶ 56.  Any

alleged injury to him is therefore conjectural and not traceable to the Department of

Justice (DOJ). Plaintiffs cannot create a “case or controversy” regarding the

registration requirements when they have not attempted to register and made little

or no attempt to obtain the required information that they claim some do not

possess. See Clapper v. Amnesty Int’l. USA, 568 U.S. 398, 416 (2013) (standing

cannot be based on “fears of hypothetical harm that is not certainly impending.”).

Therefore, plaintiffs have failed to meet their burden to establish that the alleged

injury is due to the registration requirement and traceable to those requirements.

Plaintiffs argue that they have standing because any attempt for those who do

not have the date and source information to register their weapons would be futile.

Pls.’ Opp. at 8.  To the contrary, section 30900(b)(1), on its face, does not require a

registration to be rejected if it lacks all of the listed information.  Furthermore, had

Martin attempted to register his assault weapon, or contacted the DOJ for

assistance, he would have learned that the DOJ accepts the “best-estimated”

acquisition date on registration applications and would have also learned ways he

might have obtained the required information. See Decl. of Patrick Plant in Supp.

of the Opp. to Mot. to Prelim. Inj. (Dkt. No. 29) at ¶ 4; Decl. of Blake Graham in

Supp. of the Opp. to Mot. to Prelim. Inj. (Graham Decl.) (Dkt. No. 28) at ¶¶ 20-23.

Furthermore, as defendant explained in his motion, Def.’s Partial Mot. (Dkt.

No. 17) at 20-21, and further in his opposition to plaintiffs’ motion for preliminary

injunction, Def.’s Opp. to Mot. to Prelim. Inj. (Dkt. No. 27) at 9-11, the

requirement for date and source information is rationally related to the Legislature’s
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public safety objectives by helping the DOJ to ensure that weapons to be registered

are eligible to be registered.

Section 30900(b)(1) requires registrants to provide the “date the firearm was

acquired” because only weapons that were acquired between January 1, 2001 and

December 31, 2016 are eligible to be registered.  Since the DOJ does not have

ownership information on most long guns in California, registrants must self-report

the acquisition date of the firearm so that the DOJ may determine whether the

firearm was acquired during the permitted time frame and eligible to be registered.

See Graham Decl. ¶ 26.  The date of acquisition further helps to establish that the

firearm is lawfully possessed by the registrant. Id.  For example, if an applicant

reported that he or she purchased the firearm in 2015, and the DOJ does not have a

corresponding record in its firearms database, then the DOJ would question whether

the registrant has lawful possession of the firearm. Id.

Section 30900(b)(1) requires registrants to provide the name and address of

the seller of the assault weapon also to assist the DOJ in determining whether the

registrant is in lawful possession of the weapon.  Graham Decl. ¶ 27.  It might

permit the DOJ to verify the registrant’s information with any information the DOJ

has on file for the transaction, the firearm, and the seller. Id. It might permit the

DOJ to confirm that the firearm was obtained from the identified seller. Id. And it

might permit the DOJ to track down the seller, if necessary, to determine whether

the seller was in lawful possession of the firearm at the time of the sale. Id.

Plaintiffs wrongly contend that section 30900(b) is retroactive and impossible

to comply with for those who no longer have the relevant information.

First, section 30900(b) is not retroactive, as it does not punish individuals for

the past possession of assault weapons.  Indeed, it provides those individual with an

opportunity to maintain possession of those weapons.  Rather, the law requires the

date and source information to be provided at the time that an individual seeks to

register assault weapons.  Cal. Pen. Code § 30900(b).
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Second, the date and source information is not impossible to obtain for those

who do not have that information on hand.  Firearm owners in California should,

with reasonable diligence, be able to obtain the date and source information through

the manufacturer or licensed firearms dealer. See Graham Decl. ¶¶ 19-23.  An

owner may provide the serial number of his weapon to the manufacturer, who

should be able to provide information on the initial sale or transfer of the weapon.

Id. ¶ 23.  If the initial sale or transfer was to a dealer or wholesaler, the owner may

contact the dealer for records of the transaction from the dealer to the owner or a

different buyer. Id. ¶ 21.  With limited exceptions, a firearms dealer must be

involved in any firearms transaction, see Cal. Pen. Code § 27545, and since dealers

are required to maintain records of all transactions, including the date and source

information,5 there should be a chain of records of sale that the owner can obtain.6

In some cases, the DOJ may be able to assist the registrant in obtaining the date and

source information.  Graham Decl. ¶ 20.

For these reasons, the Court should dismiss plaintiffs’ due process claim.

///

///

///

///

///

///
5 Under state law, licensed firearms dealers must maintain state records of

firearms transactions for three years.  Cal. Pen. Code § 28215(c)(2).  Under federal
law, licensed firearms dealers must retain the firearms transaction record (ATF
Form 4473) for at least 20 years.  Graham Decl., Exh. 2 at 3.  Both the state
firearms transaction record and the ATF Form 4473 require information on the date
that the firearm was acquired and the name and address of the seller of the firearm.
See id.; Graham Decl. ¶ 22.

6 In another example, if an owner does not have the date and source
information, but recalls that he or she purchased the weapon from a particular
sporting goods chain, such as Walmart or Big 5, he or she should be able to contact
the corporate office of the chain to obtain the date and source information.
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CONCLUSION
Accordingly, Defendant’s partial motion to dismiss should be granted.

Dated: December 1, 2017 Respectfully submitted,
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