
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

CASE NO.: CV 11-09916 SJO (SS) DATE:  July 3, 2013

The Ninth Circuit has not yet established what standard of review should be applied to Second
Amendment challenges.8  Plaintiff makes the conclusory argument that "[a]t a minimum, strict
scrutiny is required."  (Mot. 14.)  Plaintiff cites to no cases, and the Court can find none, where a
court employed strict scrutiny to evaluate regulations that do not implicate the use or possession
of firearms in the home.  Cf. United States v. Engstrum, 609 F. Supp. 2d 1227, 1231 (D. Utah
2009) (applying strict scrutiny to statute that made it unlawful to possess a firearm after being
convicted of domestic violence).  Plaintiff also argues that strict scrutiny is warranted because "the
stated intent of [Section 25850] [was] to disarm the African-American members of the Black
Panther Party for Self-Defense."  (Mot. 14.)  However, the text of Section 25850 is race-neutral,
and Plaintiff has produced no evidence that it has been disproportionately enforced against
minority groups such as African Americans.  As such, the Court declines to apply strict scrutiny
here.  

Harris asks the Court to adopt the "substantial-burden" test (Opp'n 9), under which "heightened
scrutiny is appropriate only as to those regulations that substantially burden the Second
Amendment."  United States v. DeCastro, 682 F.3d 160, 164 (2d Cir. 2012).9  Alternatively, Harris
argues that intermediate scrutiny is the appropriate standard of review.  (Opp'n 12.)  Because the
Court concludes that the Challenged Statutes are likely to survive even intermediate scrutiny, the
Court assumes without deciding that intermediate scrutiny applies for the purposes of this
Motion.10

"[I]ntermediate scrutiny requires the asserted governmental end to be more than just legitimate;
it must be either 'significant,' 'substantial,' or 'important,' and it requires the 'fit between the
challenged regulation and the asserted objective be reasonable, not perfect."  Peruta, 758 F.
Supp. 2d at 1117 (citing United States v. Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010)).  Harris has
persuasively argued that California has a substantial interest in increasing public safety by
restricting the open carry of firearms, both loaded and unloaded.  As found by California courts,
Section 25850 is designed "to reduce the incidence of unlawful public shootings."  People v.
Flores, 169 Cal. App. 4th 568, 576 (2008); see also People v. Foley, 149 Cal. App. 3d Supp. 33,
39 (1983) ("The primary purpose of [Section 25850] is to control the threat to public safety in the

8  In Nordyke, the Ninth Circuit found that a county ordinance that banned gun shows at
county fairgrounds was "reasonable," and therefore passed constitutional muster, without
deciding the precise standard of review.  Nordyke, 681 F.3d at 1044-45.

9  Other courts that have employed the substantial-burden test include the D.C. Circuit, see
Heller v. Dist. of Columbia, 670 F.3d 1244, 1256-57 (D.C. Cir. 2011), and the Fourth Circuit,
see Masciandaro, 638 F.3d at 470-71.

10  Several courts, including those in the Third, Ninth, and Tenth Circuits, have applied
intermediate scrutiny in the context of regulations touching on the Second Amendment. 
See Peruta, 758 F. Supp. 2d at 1116 (collecting cases).
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Plaintiff also argues that the Challenged Statutes should be enjoined because they violate the
equal protection clause of the Fourteenth Amendment insofar as they are applied differently in
different counties of California, and certain classes of persons are exempt.  (Mot. 10-11.)  In
particular, California Penal Code sections 26150 and 26155 provide for the issuance of open carry
licenses in counties where the population is less than 200,000.  See Cal. Penal Code
§§ 26150(b)(2); 26155(b)(2).  Plaintiff contends that "[g]iven that [ninety-four percent] of the people
in this state reside in counties with a population of 200,000 or more persons, this is tantamount
to a de jure ban on openly carried firearms."  (Mot. 10.)  Likewise, Plaintiff avers that the statutory
exemptions for certain classes of persons such as retired peace officers constitute disparate
treatment in violation of the equal protection clause of the Fourteenth Amendment.

As recently held by the Ninth Circuit in Nordyke, "because [the ordinance at issue] does not
classify  . . . on the basis of a suspect class, . . . rational basis scrutiny applies."  Nordyke, 681
F.3d at 1043 n.2.  Likewise, here there is no contention here that the Challenged Statutes classify
on the basis of race,11 gender, national origin, or any other suspect classification.  As such, the
classifications and exemptions set forth in the Challenged Statutes "need only rationally further
a legitimate state purpose."  Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 54
(1983).  Here, the California Legislature could have rationally concluded that the open carrying of
firearms presents a great danger to public safety in more densely populated areas.  Likewise, the
California Legislature could have reasonably believed that certain groups, such as retired police
officers, were in greater need of self-protection and thus should be allowed to openly carry a
firearm.  The statutory exemptions for groups such as hunters, target shooters, and the military
are also easily justified as rationally related to legitimate state purposes.  As such, the Court finds
that Plaintiff is unlikely to succeed on his Fourteenth Amendment claim.

3. Fourth Amendment

Plaintiff claims that Section 25850(b) violates the Fourth Amendment because it authorizes police
officers to examine openly carried firearms to determine if they are loaded, and it further provides
that "refusal to allow a peace officer to inspect a firearm pursuant to this section constitutes
probable cause for arrest for violation of this section."  Cal Penal Code § 25850(b).  In support of
his argument, Plaintiff cites to United States v. Fuentes, 105 F.3d 487 (9th Cir. 1997), for the
proposition that "[m]ere refusal to consent to a stop or search does not give rise to reasonable
suspicion or probable cause."  Id. at 490.  Harris responds that because the Challenged Statutes
do not offend the Second Amendment, "[a] peace officer would have reasonable, legitimate

11  As established above, while Plaintiff has submitted evidence that Section 25850 was
originally enacted in response to members of the Black Panthers openly carrying firearms
in public, there is no evidence that the Challenged Statutes have been disproportionately 
enforced against any group on the basis of a suspect classification.
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