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INTRODUCTION

There is no reason for this Court to expend its limited en banc resources
revisiting an unpublished panel opinion in an interlocutory appeal affirming a grant
of a narrow preliminary injunction to preserve the status quo pending the resolution
of plaintiffs’ constitutional claims in ongoing trial court proceedings that have never
been stayed. That preliminary injunction does not preclude continued application of
the state’s longstanding magazine ban, which will prevent anyone from lawfully
acquiring new prohibited magazines, but rather enjoins implementation only of the
state’s recent effort to extend its ban to individuals who have long lawfully possessed
the now-prohibited magazines, thus forcing them to dispossess themselves of their
(twice-over) constitutionally protected property. And the panel’s decision affirming
that narrow relief is preliminary and unpublished, so it does not definitively resolve
the issues or bind future panels or district courts in this Circuit. Rather, consistent
with this Court’s precedent in a very similar case, the panel applied only narrow
abuse-of-discretion review to the district court’s preliminary conclusions, and
expressly stated that it was not resolving the ultimate merits of the underlying
constitutional claims. Moreover, as even the dissenting judge emphasized, the
district court did not stay the underlying proceedings, which have continued to move

forward toward a final, appealable disposition.
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That makes en banc review at this juncture particularly inappropriate because
a final decision on all of the issues in this case is just around the corner. The parties
have completed discovery and fully briefed the merits of all of plaintiffs’ claims—
those at issue in the preliminary injunction and others—in ongoing summary
judgment proceedings on which the district court has held argument and received
supplemental briefing. The parties are awaiting the court’s final decision, which
could issue any day. If the court grants plaintiffs summary judgment and enters a
permanent injunction, then another three-judge panel and, if appropriate, the full
court will have the opportunity to consider these issues on a complete record. And
If the district court reverses course, then this appeal will be moot. Either way, it
makes far more sense to await a final decision than to engage in premature en banc
review now.

In all events, the panel decision is correct and does not conflict with any
decision of this Circuit. This interlocutory appeal presents only narrow issues about
whether the state may force individuals to dispossess themselves of commonly
owned magazines that they have lawfully possessed without incident for at least a
decade. The panel decision—holding that the district court did not abuse its
discretion in merely maintaining the 15-year status quo while plaintiffs litigate the
Second Amendment and Takings Clause implications of the state’s confiscatory

magazine ban—is eminently reasonable and eminently consistent with this Court’s
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precedent. And any claim that enforcement of the state’s ban as to individuals who
have lawfully possessed the now-prohibited magazines for decades cannot await
final resolution of plaintiffs’ claims is considerably undermined by the fact that the
state did not seek a stay of the preliminary injunction pending its interlocutory
appeal, took two extensions before filing its opening brief and another before filing
its reply, and did not ask this Court to reconsider the panel’s decision en banc.
Simply put, this case is an exceedingly poor candidate for en banc review.

BACKGROUND

For nearly two decades, California has taken the outlier position of prohibiting
law-abiding citizens from obtaining firearm magazines capable of holding more than
10 rounds of ammunition, the magazine for the most common firearms used for self-
defense. For the first 15 years of that prohibition’s existence, however, the state saw
no need to dispossess individuals who had lawfully acquired such magazines before
their prohibition. But in 2016, the state belatedly changed course, deeming
magazines that were long lawfully possessed without incident contraband and
decreeing that individuals who lawfully possess lawfully acquired magazines must
now dispossess themselves of that property. As a result, anyone currently in
possession of a magazine capable of holding more than 10 rounds of ammunition

must surrender it to law enforcement for destruction, remove it from the state, or sell
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it to a licensed firearms dealer, who in turn is subject to stringent transfer and sale
restrictions. Cal. Penal Code §32310(a), (d).

Plaintiffs—California residents who lawfully possess pre-ban magazines or
who would acquire such magazines if they were lawful, and an organization whose
members possess or would possess such magazines—sued to enjoin enforcement of
the magazine ban, alleging, inter alia, that it violates the Second Amendment and
the Takings Clause. Although plaintiffs have challenged California’s magazine
restrictions in both their prospective and retrospective aspects, plaintiffs sought only
a limited preliminary injunction to preserve the status quo by enjoining the new
confiscatory aspects of the 2016 law and allowing the continued possession during
this litigation of magazines lawfully obtained before the 2000 prospective-only-ban.
The district court issued that narrow preliminarily relief, concluding that “[p]laintiffs
have demonstrated on this preliminary record a likelihood of success on the merits
[under both the Second Amendment and the Takings Clause], a likelihood of
irreparable harm, a balance of equities that tips in their favor, and that an injunction
would be in the public interest.”” ER0007-08.

A panel of this Court—Judges Wallace, N.R. Smith, and Batts (S.D.N.Y., by
designation)—affirmed in an unsigned, unpublished opinion. Consistent with this
Court’s decision in Fyock v. City of Sunnyvale, 779 F.3d 991 (9th Cir. 2015), the

panel emphasized that it “d[id] not ‘determine the ultimate merits’” of the case, “but
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rather ‘determine[d] only whether the district court correctly distilled the applicable
rules of law and exercised permissible discretion in applying those rules to the facts
at hand.”” Mem.Op.2 (quoting Fyock, 779 F.3d at 995).

Under that deferential standard, the panel held that the district court did not
abuse its discretion by concluding that the confiscatory possession ban likely
implicates the Second Amendment and likely must satisfy intermediate scrutiny.
Mem.Op.3-4. The panel then held that the court did not abuse its discretion by
concluding that the ban is unlikely to survive intermediate scrutiny, emphasizing that
the state “articulate[d] no actual error made by the district court, but, rather, multiple
instances where it disagree[d] with the district court’s conclusion or analysis
regarding certain pieces of evidence.” Mem.Op.5. Mindful of Fyock’s command
that it “c[ould not] ‘reweigh the evidence and overturn the district court’s evidentiary
determinations—in effect ... substitute [its] discretion for that of the district court,””
Mem.Op. 5-6 (quoting Fyock, 779 F.3d at 1000), the panel found the state’s
arguments “insufficient to establish that the district court’s findings of fact and its
application of the legal standard to those facts were ‘illogical, implausible, or
without support in inferences that may be drawn from facts in the record,””

Mem.Op.5 (quoting United States v. Hickson, 585 F.3d 1247, 1251 (9th Cir. 2009)

(en banc)).
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The panel also concluded that the district court “outlined the correct legal
principles” on the Takings Claim and “did not exceed its discretion” by concluding
that plaintiffs are likely to succeed on their claim that the ban “fundamentally
deprive[s] Plaintiffs not just of the use of their property, but of possession,” and that
“California could not use the police power to avoid compensation” for that
dispossession. Mem.Op.7. It further concluded that the court’s regulatory-takings
analysis was not illogical, implausible, or lacking in evidentiary support. Mem.Op.7
n.3.

As for irreparable harm, the public interest, and the balance of the equities,
the panel noted that the state had “ma[de] only a cursory argument that [those]
elements” were not satisfied, instead focusing almost exclusively on the likelihood-
of-success issue. Mem.Op.2. n.1. The panel accordingly “only address[ed] the first
element of the preliminary injunction standard.” Mem.Op.2 n.1.

Judge Wallace dissented, contending that the district court “presupposed a
much too high evidentiary burden for the state” on the Second Amendment question
and that the ban does not effect a taking because plaintiffs may remove the banned
magazines from the state. Dis.Op.2, 6. At the same time, he “commended” the
district court for “proceed[ing] with deliberate speed” while the appeal was pending,
which would allow this Court later “to decide this case with a full and complete

record and a new review.” Dis.Op.8-9.
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Although the state did not seek panel or en banc rehearing, a judge of this
Court called for a vote to determine whether the case should be reheard en banc, and
the Court asked the parties to brief that question. Dkt. 101.

REASONS NOT TO REHEAR THIS CASE EN BANC

. The Panel’s Narrow, Interlocutory, Unpublished Decision Is Remarkably
I1I-Suited for Rehearing En Banc.

Setting aside the merits, this case is a remarkably poor candidate for en banc
review, as the panel’s unpublished decision is narrow, interlocutory, and governed
by a deferential standard that the panel explicitly made clear prevented it from
resolving the underlying merits of the claims.

This appeal arose out of a preliminary injunction that involves only a subset
of the constitutional issues in this case. While plaintiffs have challenged the entirety
of California’s magazine ban, they sought to preliminarily enjoin only the recently
revised portion that now requires law-abiding citizens to immediately dispossess
themselves of magazines that they have lawfully owned without incident for nearly
two decades. As plaintiffs explained below, forcing law-abiding citizens to
dispossess themselves of magazines that they have long lawfully possessed poses
distinct constitutional problems even beyond those posed by the state’s general
magazine ban. And the district court granted a preliminary injunction only as to that
narrow issue, preserving both the prospective aspects of the ban that have been in

place since 2000 and the status quo for those Californians who have long lawfully
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possessed their now-banned magazines pending final resolution of plaintiffs’
constitutional claims. In doing so, the court made clear that it was not resolving the
ultimate merits of those claims, and indeed explicitly acknowledged that it could
reach different conclusions after a “more robust evidentiary showing, made after
greater time and testimony is taken.” ER0025.

Consistent with the narrow and preliminary nature of the relief granted, the
state did not seek a stay pending its interlocutory appeal of the preliminary
Iinjunction. And far from expediting that appeal, the state took multiple extensions,
all the while trying to stay the proceedings below rather than keep them moving
toward a final decision that would supplant the preliminary injunction. The district
court declined the state’s request to delay the trial court proceedings, and in part
because of the leisurely pace at which the state chose to brief its interlocutory appeal,
IS now poised to issue a final decision any day. Plaintiffs filed a motion for summary
judgment on all claims (not just those at issue in the preliminary injunction) in March
2018, see D.Ct.Dkt. 46, and the court held extensive arguments in May 2018, and,
following argument, ordered the parties to file supplemental briefing, which they
have since done. See D.Ct.Dkt. 62, 63, 64, 65. The court then took the motion under
submission. Both parties have recognized that the court’s imminent ruling could
dispose of the entire case. Indeed, the parties jointly asked the court to stay other

aspects of the proceedings pending resolution of the motion because, if granted, it
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would “adjudicate the entire matter” and “moot” the remaining proceedings.
D.Ct.Dkt. 71 at 3.

In light of the impending decision by the district court, rehearing en banc
would not be an efficient use of this Court’s resources. If the district court grants
summary judgment, a panel of this Court can then review that decision—which will
finally resolve all issues—on a complete record and under a less deferential
standard, and the full court can then consider whether to rehear that panel’s decision.
Indeed, Judge Wallace acknowledged in his dissent that a final decision “will allow
[the Court] to decide this case with a full and complete record and a new review.”
Dis.Op.9. Further review at this juncture, by contrast, would not promote judicial
economy and, if anything, might further delay the ultimate resolution of the
Important constitutional issues this case presents.

En banc review also would make little sense given the abuse-of-discretion
standard that the parties agreed constrained the panel in this interlocutory posture.
This Court made abundantly clear in Fyock that appellate review of a preliminary
injunction does not resolve the merits of the underlying legal claims, but is “limited”
and “narrow,” asking “only whether the district court correctly distilled the
applicable rules of law and exercised permissible discretion in applying those rules
to the facts at hand.” Fyock, 779 F.3d at 995. Indeed, the Fyock Court explicitly

applied the abuse-of-discretion standard not just to the discretionary judgment of
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whether preliminary injunctive relief was appropriate, but to literally every issue the
district court addressed in that case, from the scope of the Second Amendment to the
applicable standard of review to the ultimate likelihood of success. See, e.g., id. at
996 (“we conclude that the district court did not abuse its discretion in finding Fyock
failed to demonstrate the first element for a preliminary injunction”). As a result,
the panel avoided resolving the merits of the underlying claims—a point that it made
explicit. See id. at 995 (“we are not called upon today to determine the ultimate
merits of Fyock’s claims”).

That is precisely what the panel did here as well, reviewing each step in the
district court’s analysis only for abuse of discretion. See Mem.Op.3-6. That abuse-
of-discretion review was expressly tethered to the incomplete record that necessarily
underlay the court’s preliminary injunction decision. The fact-bound application of
the abuse-of-discretion standard on an as-yet-incomplete record is the very antithesis
of an issue that merits en banc review.

Moreover, just like the panel before it in Fyock and the district court below,
see ER0025, the panel made explicitly clear that its decision does not “‘determine
the ultimate merits’” of the underlying constitutional issues. Mem.Op.2 (quoting
Fyock, 779 F.3d at 995). That determination is consistent with binding Supreme
Court precedent that makes clear that the disposition of issues in a preliminary

injunction posture is not law of the case or otherwise binding in subsequent phases

10
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of the litigation. See Texas v. Camenisch, 451 U.S. 390, 394-95 (1981). The ultimate
constitutionality of California’s magazine ban—in both its prospective and its
retrospective application—thus remains an issue that can and should be resolved
when the district court issues its final decision, and indeed is more sensibly resolved
then, when the court’s final legal conclusions will be subject to more searching
appellate review. Granting en banc review in this preliminary, non-binding, abuse-
of-discretion posture, by contrast, would be both extraordinary and an extraordinary
waste of en banc resources, as the en banc Court’s disposition of the preliminary
injunction would not even bind a subsequent panel’s consideration of a final appeal.
See id.

En banc review also would be a particularly poor use of this Court’s resources
because the panel decision was unpublished and therefore is “not precedent” that
could bind district courts in the Circuit even on the narrow and fact-bound issues
addressed. 9th Cir. R. 36-3. Indeed, “later panels of the court, as well as lower
courts within the circuit,” are “free ... to disregard” an unpublished decision. Hart
v. Massanari, 266 F.3d 1155, 1159 n.2 (9th Cir. 2001). Unpublished opinions are
thus exceedingly ill-suited for en banc review, as en banc is “seldom used merely to
correct the errors of individual panels,” and certainly should not be used to review
unpublished decisions that will not even be “applied in future cases.” Id. at 1172

n.29.

11
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I1. The Panel’s Decision Is Correct And Does Not Conflict With This Court’s
Precedent.

En banc review is also unwarranted because the decision below is correct and
does not begin to satisfy the traditional en banc criteria. En banc review is not
“necessary to secure or maintain uniformity of the court’s decisions,” Fed. R. App.
P. 35, or ensure “national uniformity,” 9th Cir. R. 35-1, because the panel’s decision
does not conflict with any decision of this Court or any other court of appeals. To
the contrary, it follows directly from Supreme Court and circuit precedent.

A. The Panel’s Conclusions as to the Second Amendment Claims Are
Correct and Consistent with Circuit Precedent.

The panel correctly concluded that the district court did not abuse its
discretion in entering a preliminary injunction that merely preserves the status quo
by permitting plaintiffs to keep their constitutionally protected and long-lawfully
possessed magazines while the parties litigate this case. Magazines capable of
holding more than 10 rounds of ammunition are “necessary and integral” for pistols
and rifles commonly used for self-defense. ER0016. They thus fall within the scope
of the Second Amendment, which extends to ammunition and accessories such as
magazines, see Jackson v. City & Cty. of San Francisco, 746 F.3d 953, 967 (9th Cir.
2014), for arms “typically possessed by law-abiding citizens for lawful purposes,”

District of Columbia v. Heller, 554 U.S. 570, 625, 635 (2008). At a bare minimum,

12
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the district court plainly “identified the applicable law” and “did not exceed its
permissible discretion” by applying that law to reach that conclusion. Mem.Op.3.

The panel also correctly concluded that the district court did not abuse its
discretion by concluding that, at a minimum, intermediate scrutiny applies, and that
the state’s confiscatory ban is unlikely to satisfy intermediate scrutiny. Intermediate
scrutiny requires the state to show that its imposition of an extraordinary
retrospective and confiscatory ban on magazine possession—the most draconian
form of regulation available—bears a “reasonable fit” to its goal of reducing mass
shootings and gun violence. United States v. Chovan, 735 F.3d 1127, 1136-37 (9th
Cir. 2013).

The district court carefully considered the record before it and concluded that
the state had not yet met that burden. The state’s own toleration of a prospective-
only ban for a decade and a half makes its justification of its late-breaking decision
to change course particularly challenging. In all events, the district court’s
disposition was not only correct, but fact-bound and directly tethered to the
incomplete record assembled at the preliminary stage. Moreover, as the panel
explained, it “included numerous judgment calls regarding the quality, type, and
reliability of the evidence, as well as repeated credibility determinations.”
Mem.Op.4. Indeed, the district court made plain that it reached its conclusions

because it was not persuaded that the state’s evidence was “credible,” “reliable,” or

13
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“on point.” ER0023-56. While it did not rule out the possibility that the state could
provide a better record at a later stage, it found that the state offered only “speculative
explanations and predictions” at the preliminary-injunction stage. ER0023.

To be sure, a different district court reached a different preliminary conclusion
about the constitutionality of a similar magazine ban in Fyock. But the abuse-of-
discretion standard necessarily contemplates that two courts permissibly could reach
differing conclusions, see Mem.Op.6 n.2, especially when, as here, they make
different judgments about how “credible, reliable, and on point” the evidence is,
ER0023. The panel’s decision thus does not conflict with the district court’s
decision in Fyock, and it certainly does not conflict with this Court’s decision, which
necessarily left open the possibility that another court could reach a different
conclusion when it expressly disclaimed any effort to “determine the ultimate merits
of Fyock’s claims.” Fyock, 779 F.3d at 995. Accordingly, whatever members of
this Court may think of the district court’s findings and conclusions in this case, the
panel did not err by concluding that they were within the court’s discretion.

B.  The Panel’s Takings Clause Holding Is Correct and Consistent with
Circuit Precedent.

The panel also correctly concluded that the district court did not abuse its
discretion in holding that the retrospective and confiscatory aspects of the possession
ban likely violate the Takings Clause. The ban requires law-abiding citizens who
lawfully acquired the now-banned magazines to dispossess themselves of them. A

14
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long line of Supreme Court cases establishes that the uncompensated, forced
dispossession of lawfully acquired property is a physical taking. See Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419, 425 (1982); Tahoe-Sierra Pres.
Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 324 n.19 (2002); Horne
v. Dep’t of Agric., 135 S. Ct. 2419, 2426 (2015). And while the state maintains that
it may take any property it wants so long as it invokes its “police power,” that
argument is squarely foreclosed by longstanding Supreme Court precedent. See
Loretto, 458 U.S. at 425; Lucas v. South Carolina Coastal Council, 505 U.S. 1003,
1020-27 (1992). The district court thus correctly identified the governing law and
did not illogically apply that law to the facts of this case. Accordingly, here too there
was plainly no abuse of discretion.

Nor did the district court abuse its discretion by concluding that forcing
citizens to remove property from the state effectively dispossesses the owner of that
property. Mem.Op.7 & n.3. Like a mandatory sale to a third party or surrender to
the government, a mandatory transfer of property out of state works “a direct
interference with or disturbance of” the owner’s property rights. Richmond Elks
Hall Ass’n v. Richmond Redevelopment Agency, 561 F.2d 1327, 1330 (9th Cir.
1977). Moreover, as California itself has recognized, “each State bears an
independent obligation to ensure that its regulations do not infringe the constitutional

rights of persons within its borders.” Amicus Brief for the States of New York,

15
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California, et al., at 20, Whole Woman’s Health v. Hellerstedt, No. 15-274 (Jan. 4,
2016). At a minimum, the panel was correct that the district court did not abuse its
discretion in concluding that plaintiffs’ option to move the magazines out of state
could amount to a regulatory taking. Mem.Op.7 n.3.

C. Plaintiffs Satisfied the Remaining Preliminary Injunction Factors.

Finally, the panel correctly concluded that it did not need to address the
remaining highly discretionary preliminary injunction factors, as the state “ma[de]
only a cursory argument that the latter three elements are unmet.” Mem.Op.2 n.1
The state was wise to avoid those issues, as plaintiffs indisputably face irreparable
injury, both due to their constitutional injury, see Melendres v. Arpaio, 695 F.3d 990,
1002 (9th Cir. 2012), and due to the law’s extraordinary requirement that they
surrender for destruction or otherwise dispossess themselves of their property or risk
criminal possession, see Taylor v. Westly, 488 F.3d 1197, 1202 (9th Cir. 2007).
Indeed, it is hard to imagine a more straightforward case of irreparable injury than a
demand to immediately surrender for destruction the very property that the plaintiff
maintains is protected by the Constitution. The public interest also clearly favors
plaintiffs, who are seeking to vindicate two constitutional rights. See Klein v. City
of San Clemente, 584 F.3d 1196, 1208 (9th Cir. 2009). And plaintiffs’ concrete,
irreparable injury outweighs any injury the state may suffer from maintaining during

this litigation the status quo that the state itself tolerated for 15 years. That is

16
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particularly true because the enjoined aspect of the law affects only individuals who
have lawfully possessed the magazines without incident for nearly two decades.
Indeed, the weakness of the state’s countervailing interest is evidenced by the fact
that it did not even seek a stay pending this interlocutory appeal, let alone ask for
rehearing en banc. See Rodde v. Bonta, 357 F.3d 988, 999 n.14 (9th Cir. 2004).

CONCLUSION

The Court should decline to rehear this appeal en banc.
Respectfully submitted,

s/Paul D. Clement
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