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INTRODUCTION

Plaintiffs ére a firearms advocacy group and four individuals challenging the Dealer’s
Record of Sale (“DROS”) transaction fee, a $19.00 fee collected by the California Department of
Justice (“the Department” or “D‘OJ”) from potential firearms purchasers. At the suggestion of the
Court, and as agreed to by the parties, this motion by defendants the Attofney General and the
Acting Director of the Department’s Bureau of Firearms and the expected cross-motion by
plaintiffs are limited to the merits of the fifth and ninth causes of action of the first amended
complaint and petition for writ of mandate. - 7

The ﬁﬁh cause of action seeks a writ of mandate directing the Department to set the DROS
fee at an amount that is no more than necessary to fund authorized activitfcs. Such reliefis
unwarranted because (1) plaintiffs’ request is untimely, (2) the Departrﬁent has no ministerial
duty to act in the particular manner plaintiffs contend, and (3) the Department has alréady
satisfied its obligations m setting the DROS fee. About 13 yeélrs ago, after a- required regulatory

process and reviéw, the Department appropriately raised the fee to $19.00, where it has remained

. despite the growing number of regulatory and enforcement responsibilitics of the Department.'

- The ninth cause of action secks declaratory and injunctive relief prohibiting the Department
from expending DROS fee revenues on wﬁat plaintiffs claim are unauthorized activities. Yet the
Department does not expend DROS fee revenues on any u‘nauthorized activities, and plaintiffs’
argument to the contrary asks this Court to define “possession” (as used in the statute) in a way
that is wholly unsupported by its dictionary definition and thwarts the -public safety purposes of
the statute. - |

Accordingly, and for lthe‘reasons detailed below, the Court should grant this motion and
dismiss plaintiffs’ fifth and ninth causes of action in their entiretiz.
_ FACTUAL AND LEGAL BACKGROUND |
. SUMMARY OF RELEVANT CALIFORNIA FIREARMS LAWS

A. Dealer’s Record of Sale Transactions and Related Fees In General

When an individual purchases a firearm in California, state law generally requires that the

individual make the purchase through a licensed California firearms dealer. (Penal
8 ' .
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Code, § 26500.)? State law also requires that the purchaser prbvide certain personal information
on a Dealer’s Record of Sale document that the firearms dealer submits to the California

Department of Jl_lstice. (See §§ 28100, 28155, 28160 & 28203, see also Bauer v. Becerra (9th

Cir. June 1,2017, No. 15-15428) _ F.3d __ [2017 WL 2367988, *1].)’

Californ.i_a law requires a mandatory 10-day waiting period before the firearms dealer can
deliver the firearm fo the purchaser. (§ 26815.) During the waiting period, DOJ conducts a
firearms eligibility background check to ensure the purchaser is iI\lOt legally proh_ibifed ;‘.rom
possessing firearms. (.§ 28220; see Bauer, 2017 WL 2367988, *1.) DOJ retains information -
regarding the sale or transfe.r of the firearm in the Automated Firearms System (AF Sj, a database
mainfained by DOJ - (§ 11106.) Generally speaking, AFS contains information about registered
firearms, such as information regarding the person who owns a particular firearm and whether the
firearm is lost, stolen, found, under observation, destroyed, retained for official use, or held in
evidence while a case is periding. (Ibid.) |

In general, an individual purchasing a firearm from a licensed dealer must pay fees,
including a statutory $19 DROS fee intended to reimburse DOJ for a variety of specified costs, as
discussed further below. (See § 28225; Cal. Code. Regs. Tit. 11, § 4001; see also §§ 28230,
28235 & 28240; Bauer, 2017 WL 2367988, *1.) This $19 fee is at the heart of this case.

B. Relevant History of the Amount of the DROS Fee

1. In 1982 the Department set the DROS Fee at $2.25.
The Legislature first authorized DOJ to charge a DROS fee in 1982, and it generally limited

use of the DROS fee to covenng the cost of background checks. The relevant statute stated that

2 All further statutory citations are to the Callforma Penal Code unless otherwise
indicated.

3 Bauer is the related federal case where a similar group of plaintiffs, represented by the
same counsel as in this case, sued the Attorney General and the Chief of the Bureau of Firearms,
arguing that the Second Amendment prohibits them from expending the revenues of the $19.00
DROS fee on the Armed Prohibited Persons System (“APPS”) program. The district court
rejected all of plaintiffs’ federal constitutional claims on the merits, granting defendants® motion '
for summary judgment in its entirety. (See Bauer, et al. vs. Harris, et al., Case No. 1:11-cv-
01440-LJO-MIJS (E.D. Cal.) [Memo. Decision & Qrder filed March 2, 2015].) In a published
opinion, the Ninth Circuit recently affirmed, concluding that “California’s use of the DROS fee to
fund the APPS program” survives constitutional scrutiny. (Bauer, 2017 WL 2367988, *8.)

9
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“[t]he Dep’attment of Justice may chatge the dealer a fee which it determines to be sufficient to .
reimburse the department for the cost of furnishing this information” (i.e., the personal
informatiori provided By the purchaser of a firearm to DOJ so that it may perform the background
check). (Stats. 1982, ch. 327, § 129, p. 1473; see Decl. of Anthony R. Hakl in Supp. of Defs.’
Mot. for Summ. Adjud. (“Hakl Decl.”), Ex. A.) The Legislature further directed that “[a]ll
money received by the deﬁartment pursuant to this section shall be deposited in the Dealers’ ‘
Record of Sale Special Account of the General Fund, Which‘ is hereby ereated, to be evailable,
upon appropriation by the Legislature, for expenditure by the department to offset the costs
incurred pursuant to this section.” (/bid.) In 1982, DOJ first set the DROS fee at $2.25. (See
Hakl Decl., Ex B [Bates no. AGICOO?] } _
2. In 1991 the Department set the DROS fee at $14.00. o

Over the next nine years, the Department peﬁot]ieally increased the fee. (See Hakl Decl.,
Ex. B [Bates no. AGIC007].) As of December 1991, the fee was $14.00. (/bid.) By that time,
the Legislature had expanded use of the DROS fee to cover the costs of complying with
additional laws, not just the cost of background checks. Specifically, the statute atlthorized DOJ
to charge a fee “sufficient to reimburse” DO.t for the cost of background check as well as to
reimburse local mental health facilities, the State Department of Mental Health, and local public

mental hospitals, sanitariums, and institutions for the costs resulting from certain reporting

requirements imposed by the Welfare and Institutions Code. (Stats. 1990, ch. 1090, § 2, p. 4551;

see Hakl Decl. Ex. C)

Additionally, by this time the Leglslature had directed that the amount of the fee “shall not
exceed” the sum of processing costs of DOJ related to the background check along with “the
estimated reasoneble costs of the local mental health facilities,” “the costs of the State
Department of Mental Health,” and “the estimated reasonable costs of local public mental
hospitals, sanitariums, and institutions™ in complying with the reporting requirements. (Stats.

1990, ch. 1090, § 2, p. 4551.)

10
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3. In1995 the Legislature capped the DROS fee at $14.00 sub]ect to
increases to account for inflation,

The Legislature first speciﬁed the amount of the DROS fee in 1995 when it capped the fee
at $14.00 (i.e., the amount it had been since 1991), except that it ellowed the Department to |
increase the fee by regulatien to account for inflation. In particular, as a result of Senate Bill 670
the relevant statute more closely resembled hew it reads today, providing: “The Depgﬁment of .
Justice may charge the dealer a fee not to exceed fourteen dollars ($14), except that the fee may
be increased at a rate not to exceed any increase in the Califorglia Consumer Price Index as.
compiled and reported by the California Department of Industﬁal Relations.” (Stats. 1995,
ch. 901, § 1, pp. 6883-6884; sec Hakl Decl. Ex. D.) |

The statute continued to provide that “[t]he fee shall be no more than is sufficient to
reimburse” certain entities for specified costs, although that list continued to grow. (Stats. 1995,

ch. 901, § 1, p. 6884.) In 1995, the list included the entities and costs identified in 1991 (ie,

those mentioned above) in addition to several new ones, including DOJ “for the cost of meeting

its obligations” under the Welfare and Institutions Code and “local law enforcements agencies”

for costs reéulting from the Family Code and Welfare and Institutions Code notification
requirements. (/bid.) And the statute prov1ded that the fee “shall not exceed” the sum of the
costs identified in 1991 and these newer costs, which included the processmg ‘costs of DOJ in
meeting its Welfare and Institution Code obligations and “the estimated reasonable costs” of local
law enforcement agencies for complying with the notification requirements. (Ibid )

4, In 2004 DOJ raised the DROS fee to $19 00 — 1ts current amount — to
account for inflation.

The DROS fee remained $14.00 for about a decade. About 13 years ago, in 2004, DOJ

adopted regulations adjusting the fee to its current amount of $19.00, based on the California

Consumer Price Index and as permitted by the relevant statute. (See § 28225, subd. (a); Bauer,
2017 WL 2367988, *1.) The current $19 fee is reflected in a regulation that reads as follows: “As
authorized pursuant to sections 28225, 28230 and subdivisions (a) and (b) of section 28240 of the

Penal Code, the [DROS] fee is $19 for one or more firearms (handguns, rifles, shotguns)
11 '
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transferred at the same time to the same transferee.” (Cal. Code. Regs. tit. 11, § 4001.) Without

the 2004 fee adjustment, the Dealer’s Record of Sale Special Account was ﬁrojectcd to run out of

‘cash to support the former Division of Firearms’ (now Bureau) regulatory and enforcement

programs. (See Hakl Decl., Ex. E [Bauer Bates no, AG-OOZSO].)
C. California’s Armed Prohibited Persons Systein (“APPS”) and Its
Relationship to the DROS Fee

1.  The APPS Program ‘ .
* . The Legislature established the Armed Prohibited Persons System in 2001_. (§ 30000; see

Bauer, 2017 WL 2367988, *2.)* That legislation established an electronic system within DOJ
tflat produces a list of armed prohibited persons® by cross-referencihg.ﬁreahns infonnatioﬁ
détabases with other databases containing records regarding persons prohibited from owning
ﬁrearms. (§ 30000.) More specifically, on a daily basis the APi’;S system reconciles AFS — the
database containing sales information retained by DOJ as a result of the DROS process — against
databases housing Califorhja"s criminal history, domestig violence restraining orders, wanted
persons, and the On-Line Mental Health Firearms Prohibition Reporting System. (See § 30000,
subd. (a).) Law enforcement officers throughout California éan access the APPS list 24 hburs a
day, 7 days a.week, through the California Law Enforcement Telecommunications System
(CLETS). (See § 30000, subd. (b); see also § 30010 (“The Attorney General shall provide

investigative assistance to locél law enforcement agencies to better ensure the investigation of

-individuals who are armed and prohibited from possessing a firearm.”) The Department uses this

process to investigate, disarm, apprehend;' and ensure the prosecution of persons who have

become prohibited from firearm posséssion. (Bauer, 2017 WL 2367988, *1.)

4 Section 30000 was formerly codified as § 12010 (Added by Stats. 2001, c. 944

(8.B.950), § 2. Amended by Stats. 2004, c. 593 (S.B.1797), § 4).

5 In general, prohibited persons are those who have been convicted of a felony or a violent
misdemeanor, are subject to a domestic violence restraining order, or have been involuntarily
committed for mental health care. (§ 30005.)
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2. Senate Bill 19 |
The APPS program went into effect around 2006, at which time APPS was funded through

moneys appropriated from the General Fund. But with the passage of Senate Bill 819 in 2011, |
the Legislature clarified that the APPS program could be funded'with the DROS fees deposited

into the Dealer’s Record of Sale Special Account. (See Assem. Com. on Appropﬁations,

Analysis of Senate Bill No. 819 (2011-2012 Reg. Sess.) July 6, 2011; Sen. Com. on Public
Safety, Analysis of Senate Bill No. 819 (20112012 Reg. Sess.) April 26, 2011.5) As the

Legislative Counsel’s digest explained at the time:

Existing law authorizes the Department of Justice to require a firéarms dealer to
charge each firearm purchaser a fee, as specified, to fund various specified costs in
connection with, among other things, a background check of the purchaser, and to
fund the costs associated with the department’s firearms-related regulatory and
enforcement activities related to the sale, purchase, loan, or transfer of firearms. The
bill would make related legislative findings and declarations.

This bill would also authorize using those charges to fund the deﬁartment s fircarms-

related regulatory and enforcement activities related to the possession of firearms, as
specified.

(Senate Bill 819 (Leno), Stats. 2011, 743 (Leg. Counsel’s digest).)’

Thus, with SB 819 the Legislature. amended the DROS fee statute to include the costs of
enforcement activities related to firearms possession. To explain further, prior to SB 819 the
relevant provision of section 28225 provided that the DROS fee could be set at a rate to fund,
among other things: 7 |

I

[T]he costs associated with funding Department of Justice firearms-related
regulatory and enforcement activities related to the sale, purchase, loan, or transfer
of firearms pursuant to any provision listed in Section 16580.

% These analyses appear as Exhibits F and G to the Hak] Declaration. Leglslatlve
committee reports and analyses, including statements pertaining to a bill’s purpose, are properly
the subject of judicial notice. (Hutnick v. United States Fidelity & Guaranty Co. (1988) 47 Cal.3d
456, 465, fn. 7.)

" This Legislative Counsel’s digest appears as Exhibit H to the Hakl Declaratlon ‘
“Although the Legislative Counsel’s summary digests are not binding, they are entitled to great
weight.” (Van Horn v. Watson (2008) 45 Ca1.4th 322,332 fn. 11; accord Jones v. Lodge at
Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1170.) The Legislative Counsel’s digest
“constitutes the official summary of the legal effect of the bill and is relied upon by the
Legisldture throughout the legislative process,” and thus “is recognized as a primary indication of
legislative intent.” (Souvannarath v. Hadden (2002) 95 Cal.App.4th 1115, 1126 fn. 9.) .
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(§ 28225, subd. (b)(11).) As aresult of SB 819, that provision now states: |

[T]he costs associated with funding Department of Justice firearms-related
regulatory and enforcement activities related to the sale, purchase, possession,
loan, or transfer of firearms pursuant to any provision listed in Section 16580.

(§ 28225, subd. (b)(11), italics added.)

Section 28225 has not been substantively amended since SB-8§19. Currently,
subdivisioﬁ (a) continues to allow the Department to require fircarms dealers to charge each
firearm purchaser “a fee not to exceed fourteen dollars ($14),” subject to increases to account for
inflation. (§ 28225, subd. (a).} Subdivision (b) continues to read that “[t]he fee under
subdivision (a) shall be no more than is necessary to fund the fol‘lowing,” and it goes on to list -
cleven dif‘fere’nt‘ cost categories. (Id., subd. (b).) Subdivision (c) states that the DROS fee “shall
not exceed the sum of” those costs. (Id., subd. (c).) And with respect to all but one of those
categories the statute specifies those costs as “estimated reasonable costs.” (Jbid) -

3. Senate Bill 140 A .
. In 2013, the Legislature passed Senate Bill 140, a bill making a one-time appropriation of

$24 million from the DROS Special‘ Account to DOJ to address a growing backlog in APPS
cases. (Senate B_ill 140 (Leno), Stats. 2013, Ch. 2; see Hakl Decl., Ex. I.) The Legislature added
to the Penal Code section 30015, which provides, in relevantlpartrz

The sum of twenty-four million dollars ($24,000,000) is hereby appropriated from the

Dealers’ Record of Sale Special Account of the General Fund to the Department of -

Justice to address the backlog in the Armed Prohibited Persons System (APPS) and
the illegal possession of firearms by those prohibited persons.

(§ 30015, subd. (a).)

II. THE CLAIMS CURRENTLY AT ISSUE

A.  The Fifth Cause of Action for a Writ of Mandate
The fifth cause of action is styled “Writ of Mandate — Review Proper Amount of ‘DROS

Fee’.” (Compl. at p. 18.) In relevant part, plaintiffs allege that defendants have “a clear, present,

and ministerial duty” under section 28225, subdivisions (a) and (bj, “to determine ‘the amount

8 For convenience, a copy of the complete text of section 28225 is attached as Appendix A
to this brief, ' : o
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DROS Fee as currently imposed to determine whether the amount is ‘no more than is necessary

necessary to fund’ the activities enumerated at Penal Code section 28225(b)( D-(11)” and “to only
charge the DROS Fee at that amount,” (Compl 9 90.) Plaintiffs claim that defendants “have
been charging the DROS Fee at the maximum amount statutorily atlowed, without first
determining whether that amount is ‘no more than _is necessary to fund; the regelatory and
enforcement activities for which they are statutorily permitted to use DROS Fee revenues.”
(Compl {91.) | |

The complamt seeks a peremptory writ of mandate directing defendants “to review the
to cover its costs for the DROS program ? (Compl. at p. 26.) It also seeks an injunction

prothltmg defendants “from imposing the ‘DROS Fee’ as currently imposed, at least until the

| required review is conducted by DQJ and the appropriate amount for the DROS Fee is

established.” (Ibid.)

B. The Ninth Cause of Action for Declaratory and Injunctive Relief

i

The ninth cause of action, as plaintiffs describe it, concerns the ‘fscope of Senate
Bill 1819°s ‘possession’ provision as applied to funds colleeted under the guise of the DROS
ee.” (Compl. at p. 24.) Plaintiffs allege thet SB 819, assuming it i‘s valid in the first place,’
“only authorized ‘the DOJ to utilize the Dealer Record of Sale Ac'counf for the additional, limited

purpose of funding enforcement of the Armed Prohibited Persons System.” .(Compl. q138.) In

contrast, plaintiffs allege that “SB 819 did not authorize DOJ to use DROS Special Account

Funds to address the costs of APPS itself (es opposed to the costs of enforcement activities based -
on data created via APPS).” (Compl. 9 139.) Thus, plaintiffs seek “a declaration that SB 819
does not authorize the appropriation of DROS Sp;ecial Account funds for some use other than’
APPS-based law enforcement activities.” (Compl. § 141.) Plaintiffs also seek “an injunction
prohibiting DOJ Defendants from utilizing DROS Fee revenues for purposes unrelated to the

DROS background check process or APPS-based law enforcement activities.” (Compl. 1[ 143.)

% The validity of SB 819 in the first instance is challenged by way of the sixth, seventh,
and eighth causes of action, which are not at issue at this stage of the proceedings.
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ARGUMENT

I. LEGAL STANDARDS APPLICABLE TO A MOTION FO_R' SUMMARY ADJUDICATION -

This motion for summary adjudication is aimed at the fifth and ninth causes of ﬁction of the
first amended comfﬂaint and petition. (See.Code Civ. Proc-., § 437¢, subd. (f).) “A summary
adjudication motion is subject to the same rules and procedures as a suminary judgment motion.”
(Lunardi v. Great-West Life Assurance Co. (1925) 37 Cal.App.4th 807.) The motion must
demonstrate that the Iﬁatcdal facts are undisputed aﬂd that the moving party is entitled to
Jjudgment as a matter of law. (Code Civ. Proc., § 437c, subds. (b)(1) & (c); see Adams v, Paul
(19§5) 11 Cal.4th 583, 592; Jordache Enterprises, Inc. v: Brobeck, Phleger & Harrison (1998)
18 Cal.4th 739, 751.) |

Th¢ plea&ings serve as the “outer measure of materiality” in a summary judgment motion,
'a-md the motion may not be granted or denied on issues not raised by the pleadings. (Laabs v. City
of Victorviile (2008) 163 Cal. App.4th 1242, 1258; see Nieto v. Blue Shield of Calif. Life & Healfk
Ins. Co. (2010) 181 Cal.App.4th 60, 74 [“the pleadings determine the scope of relevant issues on
a st judgrhent motion™].)

II. THE FIFTH CAUSE OF ACTION IS UNTIMELY.

A. The Fifth Cause of Action is Barred by the Statute of Limitations.

Mandamus proceedings under Code of Civil Procedure section 1085 are subject to statutes

- of limitations that are determined “depend[ing] on the right or obligation sought to be

enforced[.]” (Howard Jarvis Taxpayers Ass’n v. Cfty of La Habrc; (2001) 25 Ca17.4th.809, 821; see-
Brancifqrte Heights, LLC v. City of Santa Cruz (2006) 138 Cal.App.4th 914, 926.) Under this
principle and because plaintiffs seek to enforce an alleged right under section 28225, the three-
year period of Code of Civil Procedure section 338 detérmines the timeliness of the fifth cause of
action, (Code. Civ. Proc., § 338, subd. (a)(1) [three-year limitations period for “[a]n action uporj
a liability created by statute™]; see Green v. Obledo (1981) 29 Cal.3d 126, 141, fn. 10; Ragan v.
City ofHawthomé (1989) 212 Cal.App.3d 1361, 1366-1367.) | \

As laid out abdve the Legislature first authorized the DROS fee in 1982, at which time the

Department set it at $2.25. By 1991 the fee was $14.00. In 1995 the Legislature capped the fee
16
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at $14.00, except it authorized the Department to increase t.he fee to account for inflation. The
Department did that on one occasion, in 2004 when it raised the fee to $19.60. Plaintiffs did not
file this action to enforce their alleged rights undcr‘section 28225 until approkimately nine years
later in 2013, well beyond the applicable limitations period. Defendants’ motion 'fc;r summary
adjudication as to the fifth cause of actionl should be grélnted for this reason alone.

B. The Fifth Cauée of Action is Barred by the Doctrine of Laches.

Laches is an alternative basis for granting defendants’ motion. The equitable defense of
laches may be raised to deny a pétition for a writ of mandate, even if the applicable statute of
limitations has beeﬁ satisfied. (Conti v. Board of Civil Service Commissioners (1969) 1 Cal.3d
351, 357, fn. 3; Hadley v. Superior Court (1972) 29 Cal.App.3d 389, 395.)

The timeline just discussed demonstfates that plainﬁffs unreasonably delayed
approximately nine years to assert tﬁeir alleged rights under section 28225. Additionally, taking
into account the éonsiderable amount of time, money, and other resources defendants
undoubtedly will have to expend if they are directed to “reviéw” the amount of the DROS fee —

effectively at a time and in a manner of plaintiffs’ choosing — defendants will suffer prejudice if

the desired writ issues. (See Miller v. Fisenhower Medical Center (1980) 27 Cal.3d 614, 624—

626 [laches requires unreasonable delay and prejudice to defendants resuiting from delay or
acquiescence by.plaintiffs] .). Chief Lindley even testified at deposition that if the DROS fee were
to be calculated at the int@als and in the manner plaintiffs apparently contend, “it wbuld costa
whole lot more money in order to operate that program whjéh would be passed along to the |
DROS fee.” (Depo. of Stephen Lindle}ﬁ (“Lindley Depo.”)r at 64:22-25; see H;akl Decl., Ex. M.) '

For this alternative reason, the Court should grant defendants’ motion as to the fifth cause

" of action.

III. THE COURT SHOULD DisMiss THE FijH CAUSE OF ACTION BECAUSE
SECTION 28225 DOES NOT IMPOSE A MINISTERIAL DUTY ON DEFENDANTS.

Petitioners seeking the issuance of a traditional writ of mandate must show a “clear, present

and usually ministerial duty on the part of the respondent.” (California Ass'n for Health Services

~at Home (2007) 148 Cal.App.4th 696, 704; see Code Civ. Proc., § 1085, subd. (a) [“[a] writ of
. 17
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mandate may be issued by any court to any inferior tribunal, corporation, board, or person, to

| compel the performance of an act which the law specially enjoins, as a duty resulting from an .

office, trust, or station . . .;”].) “A ministerial act is an act that a public officer is required to
perform in a prescribed manner in obedience. to the mé.ndate of legal authon'fy and without regard
to his own judgment or opinion concerning such act’s propriety or impropriety, when a given
state of facts exists.” (Kavanaugh v. West Sonoma County Union High School Dist. (2003) 29
Cal.4th 911, 916, citation omitted, italics added; see Ctyl. of San Diego v. State (2008) 164 Cal.
App. 4th 580, 593 [*“A ministerial duty is one that is required to be performed in a prescribéd
manner under the mandate of legal authority without the exercise of discretion or judgment”].)
“Discretion, on the other hand, is the power conferred on public functioriaries to act officially
according to the dictates of their own judgment.” (Rodriguez v. Solis (1991) 1.Cal. App.4th 495, |
501-02.) '

Section 28225 does not impose a ministerial duty on defendants, and plaintiffs misconstrue
the statute in contending the contrary. For example, plaintiffs varyingly alleée that section 28225
imposes “a duty to tailor the amount of the DROS Fee to DOJ’s actual costs in administering the

DROS program” {(Compl.  96); that SB 819 was *“a major change in circumstance” that required

. defendants “to reassess the amount being charged for the DROS Fee” (id. 1 99); and that

L

defendants’ “review of the relevant costs necessarily must include a determination of whether the

use of DROS Fee funds for APPS-based law enforcement activities constitutes a tax.”

({d. 9 100.) None of these statements is accurate. Section 28225 plainly authorizes the DROS fee

t (
to fund costs of numerous types and of numerous entities, as specified in a long list laid out by the

Legislature, not solely the Depaitment’s costs in administering one program.. (See § 28225,

10 To be precise, plaintiffs must show (1) that defendants have a clear, present and-
ministerial duty to act and (2) that plaintiffs have a clear, present and beneficial rightto
performance of that duty. (Kavanaugh, supra, 29 Cal.4th at p. 916; Loder v. Municipal Court
(1976) 17 Cal.3d 859, 863.) Defendants’ do not concede that plaintiffs have the required
beneficial interest to seek mandamus relief. ““Beneficially interested’ generally means the
petitioner has ‘some special interest to be served or some particular right to be preserved or
protected over and above the interest held in common with the public at large.” (Sacramento
County Fire Protection Dist. v. Sacramento County Assessment Appeals Bd. I (1999) 75
Cal.App.4th 327, 331, citation omitted.) The complaint and petition fail to even allege such an
interest. ' '
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subd. (b)(1)-(11).) Nor does the statute speak in terms of any “reassessment” being required upon
aﬁy kind of change in circumstances, or a “review” of whether the use of DROS fee révenues on
an authorized program amounts to a “tax.”

Section 28225 does ﬁot even require the imposition of a fee in the first instance; the statute
is permiésive: “The Department of Justice may require the dealer to charge each firearm
purchaser a fee not to exceed fourteen dollars ($14)[.]” (§ 28225, squ. (a), italics added.) Andif
a fee is charged, in need only be “no more than is necessary” to fund the list of entities and costs
identified by the Legislature‘ (i.e., it need only fall within the range of $0.01 up to and including
$14.00). The precisé manner in which fhe amount of the DROS fee is settled upon is not stated;
on the contrary, the Legislature left that to the discretion of the Department, working with the

other agencies mentioned in the statute (e. g, the State Department of State Hospitals and the

- Department of Food and Agriculture). (§ 28225, subd. (b)(4) & (9).) Additionally,

sﬁbdivisidn (c) of section 28225 statés that “[t]he fee established pursuant to this section shall nc;t
exceed the sum” of the eleven enumerated costs listed in subdivision (b), with nearly all of those
costs to be quantified as “estimdted reasonable costs.” -(§ 28225, subd. (c), italics added.) Such
language unambiguously callé for an exercise of judgment.

Requiring t_he exercise of judgment in setting the DROS fee makes sense, given the
necessary expertise and knowledge of dély-to-day regulatory ahd enforcement activities related to
the sale, purchase, possession, lodn, and transfer of firearms in California. (See, e.g.; Watson V.
County of Merced (1969) 274 Cal.App.2d 263, 268 [“the municipality need only apply sound
judgment and consider ‘probabilities according to the best honest viewpoint of informed officials’
in determining the amount of the regulatory fee”).] It also makes sense because fee-setting
inherently calls for certain predictive judgments. Calculations based on revenues and
expenditures, ongoing budget blannjng, and the like necessarily involve working with past,
present, and prbjected future data, and therefore, by nature, requireA judgment. (See, e.g., Urban v.
Riley (1942) 21 Cal.2d 232, 236 [license fee may be fixed at sum “sufﬁcient to cover all expenses

which may be reasonably anticipated.and. ‘is not limited to the exact amount of the expense, as it

may subsequently develop’].)
19 .
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Section 28225 does not impose a ministeﬁal duty to calculate, review, or reassess the
amount of the DROS fee at the time, in the manner, or under the circumstances that plaintiffs
contend. On the contrary, the Legislature left those particulars to the discretion of the Departmenf
and other public agencies mentioned in the statute. (See Women Organized for Employment v.
Stein (1980) 1 14 Cal. App.3d-133, 140 [“The Legislamre’,é'éilence as to method necessarily
imports that each of these officers is invested with discretion in selécting and taking
administrative action pursuant to the statutes reaching him.”); Brandt v. Board of Supervisors
(1'978) 84 Cal.App.3d 598, 601 [“the writ will not be issued to compel the perfonnance of a duty
in a particular way”].) The Court should therefore grant defendants’ motion for summary
adjudication as to the fifth cause of action.

;.

IV. EVEN IF SECTION 28225 IMPOSES A MINISTERIAL DUTY, THE DEPARTMENT HAS
- COMPLIED WITH THAT DUTY.

Even assuming section 28225 gives rise to a ministerial duty of the Department to set the
DROS fee, the record demonstrates that defendants have discharged that duty.

The Department appropriately determined the current DROS fee amount of $19.00. In
2004, the Department engaged in a lengthy rulemaking process, as required by the law, resulting-
in the regulation setting the DROS fee at $19.00, where it remains today. That entire rulemaking
file is in the record, but in relevant part it shows that without the 2004 cost of living adjustment
the Dealer’s Record of Sale Special Account was projected to run out of the cash needed to

support the firearms regulatory and enforcement programs ma_nda?e_q by law. (See Hakl Decl.,

'Ex. E [Bauer Bates no. AG-00250].) Also in the record are a series of 2004 reports (and draft |

reports) prepared by the Department’s Budget Ofﬁce. Those reports reflect fqrther analysis by
the Department supporting the increase of the DROS fee to $19.00. (See Hakl Decl., Ex. B.)
Additionally, it is undisputed that the number of progfams funded from DROS fee revenues (i.e.,
the costs specified in the statute) had grown before the Deparﬁnent revised the DROVS fee rate in
2004 and has grown further since then. (Compare Stats. 1995, ch. 901, § 1, pp. 6883-6884 [the
law in 1995] with former § 120;/'6, as amended (Stats. 2003, ch. 754, § 2 -[t.he law in effect as of
the 2004 fee setting] and with § 28225 [éffective; éoday].) | |
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Not onty was tﬁe 2004 rulemaking process thorough, it built ona prior rate setting rcview '
in 1995 in which the Legislature enacted Senate Biil 670 and codified the $14.00 figore thﬁt was
adjusted to $19 in 2004. At that time the Legislature recognized the Deparﬁnent’s explanation
that $14.00 was “sufficient to fund the existing authorized programs.” (See Assem. Com. oh
Appropriations, Analysis of Senate Bill No. 670 (1995-1996 Reg. Sess.) Aug. 23, 1995; Sen.
Third Reading, Analysis of Senate Bill No. 670 (1995-1996 Reg. Sess.)'Aug.. 29, 1995.)!!

" Finally, although the Department has not adjusted the DROS fee since 2004, it nevertheless
expends considerable resources regularly monitorin& for example: the number of firearms
transactions in California; the amount of DROS fee revenues being generated; the condition of

the Dealer’s Record of Sale Special Account; the annual state budget process, particularly as it

-impacts the Dcpartment and the resulting appropriations by the Legwlature each and every

expenditure by the Department to ensure that 1t is authorized by law; and the anticipated future

needs of the Department based on myriad policy and legal considerations. (See, e.g., Lindley-

|
Depo. at pp. 64:9-65:65-10; 72:3-73:15; 74:2-79:25 [Hakl Decl., Ex M]; Depo. of David Harper

at pp. 54:14-55:17; 58:24-59:20; 60:6-61:24; 63:5-64:8; 65:2-67:23 [Hakl Decl., Ex NJ.)

For these reasons, there is no merit to plaintiffs’ contention that defendarits have ncvé:r
established, after an adequate review, the proper amount of the DROS fee. Defendants have done
so at all appropriate times, and therefore have complied with any duty imposed by section 28225,
V.  THE NINTH CAUSE OF ACTION HAS NO MERIT.

The ninth cause of action seeks. a declaration and accompanying injunction preventing

defendants from expending DROS fee revenues on anything other than two categories of costs,

_ which plaintiffs describe as “the DROS background check™ and “APPS-based law enforcement

activities,” respectively. (Compl. §143.) Yet such relief is foreclosed by the plain language of
section 28225, which authorizes the DROS fee to cover the costs of eleven distinct enfities and
corresponding programs, not just the costs of the DROS program and APPS, (See §§ 28225,
subd. (b)(1)-(11).) Indeed, section 28225 does not even mention APPS by name; it broadly

! These analyses are attached as Exhibits J and K to the Hakl Declaration.
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‘speaks in terms of “costs associated with funding Department of Justice firearms-related

regulatory and enforcement activities related to the sale, purchase, possession, loan, or transfer of
firearms.” (§ 28225, subd. (b)(11), italics added.)

* While the al'legationsl of plaintiffs’ complaint and ﬁetition are somewhat unclear on the
issue, plaintiffs claim that the word “possession” in section 28225, subdivision (b)(11), has a
special meariing. Plaintiffs contend, in the language of the ninth cause of action, that
“posséssion” oﬁly means"‘AP_PS-based law enforcement activities,” or “enforcement of the
Armed Prohibited Persons System,” or “enforcement activities based on data created via APPS.’V’
(Compl.( M 137, 138, & 139.)) In other words, in plaintiffs’ viev@r, if the Department were to use
DROS fee revenues to fund any regulatory or enforcement efforts with respect to the possession
of firearms that did nof result from the ordinary operation of APPS proper (i.e., efforts that were
not specifically based on the electronic cross-referencing of AFS with crinﬁnal databases, the
creation of a physical list of armed and prohibited persons, and actions by law enforcement
officers directlj tied to that list), then thelDepartment. would be acting unlawfully. Plaintiffs’
position is untenable. | |

Chief Lindley has testified regarding APPS that “95% of the of the cases that we work
would be system-generated cases,” meaning that “[t]he APPS -system generated the hit |
. . . identifying the person as being armed pfohiBited. Analysts confirm that, ageﬂts confirm fhat,
and they go out into the field and ihvestigate that individual.” (Lindley Dépo. at pp. 26:23-
27:10.) In other words, the “vast majority” of APPS eﬁfo;ce_m;nt efforts by the Department .fall- _
within _é category of enforcement with which plaintiffs take no issue. (/d. atp. 17:25.) Thus,r the
relief sought by the ninth -cause of 'action is essentially a solution in search of a problem.

Néxt, section 28225, subdivision (b)(11), speaks in terms of “possession,” a discreet word |
with a speciﬁé meaning. V(See Garcia v. McCutchen (1997) 16 Cal. 4th 469, 476 [“As in any case
involving statutory interpretation, ‘[o].ur first step is to scrutinize the actual wofds of the statute,
giving them a plain and commonsense meaning’”].) “Possession” is “[t]he fact of having or
holding property in one’s power; the exercise of dominion over property.” (Possession, Black’s

Law Dictionary (10th ed. 2014).) By definition, “possession” does not mean “APPS” alone.
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Plaintiffs contend that their lilﬁited definition of the word “possession” is supported by
certain uncodified language of SB 819, speciﬁcally one of the Legislature’s findings and
declarations that the purpose of .the measure was “to allow the DO to utilize the Dealer Record of
Sale Account for the additional, limited purpose of funding enforcement of the Armed Prohibited |
Persons System.” (Senate Bill 819 {Leno), Stats. 2010, ch. 743, § 1(g).) When viewed in
contes(t, though, this language_docs not advance plaintiffs’ argument. The other findings and
declarations demonstrate that the Legislature’s overarching concem was not solely the
functioning of APPS, but more Broadly the gfowing number of “armed prohibited persons iﬁ
California” and theif possession of “over 34,000 handguns and 1,590 assault weapons.”

({d., § 1(d).) As the Legislature explained, “[t]he illegal possession of these firearms preéent_s a
substantial danger to public safety.” (/bid, italics added.) And the statute needed to be amended
to expressly provide for “enforcement activities related to pqs&ession.’_’ (d., § 1(9), itaiics added.)

‘The legislative history of SB 819 also reflects that the(Legislatm;e'was coricerned_ with the
illegal"possession of firearms in general, not just APPS. (See, e.g., Dominguez v. Superior Court

(1990) 226 Cal.App.3d 524, 532 [examining legislative history after finding conflict in language

'with uncodified portion of statute and codified sections susceptible of more than one

construction].) In its analysis of SB 819, the Assembly Committee on Public Safety explained
that the bill genefally “[a]uthorizes the [sic] using the DOJ purchaser fee to fund the DOJ’s
firearms-related regulatory and enforcement activities related té th‘e possession of firearms.” (See
Assem. Com. on Public Safety, Analysis of Senate Bill N0819 (2010-2011 Reg. Sess.) June 20,
2011, italics added; Hakl Decl., Ex. L.) In enacting SB 140, the APPS appropriation statute
mentioned abover, the ngislature also explained that it was their intent “to allow the Department
of Justice to utilize additional Dealers® Record of Sale Special Account funds for the limited
purpose of addressi_ng the current APPS backlog and the illegal possession of these firearms,
which presents a substantial danger to public safety.” (Senate Bill 140 (Leno), Stafs. 2013, ch. 2,
§ 1, italics added; see Hakl Decl., Ex. ) ' ‘

Finally, adhering to plaintiffs’ re'ading of the word “possession” defeats the general purpose

of the statute. (Day v. City of Fontana (2001) 25 Cal.4th 268, 272 [if statutory language
. : 23
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ambiguous, courts must select construction that “comports most closely with the apparent intent

of the Legislature, with a view to promoting rather than defeating the general purpose of the
statute™].) With respect to the five pefcent of APPS cases piaintiffs challenge (i.e., cases that are
not “true” APPS-list cases), Chief Lindley testified about a typical example. He explamed that on
occasion the Department might “get a-call from a citizen, an ex- w1fe, sometimes, you know
family members about an individual who is now prohibited for one reason or another and that
fhey have firearms tha'; the department might not hecessarily know about.” (Lindley Depo. at p.
18:9-18.) And, not sufprisingly, in that instance the Department has “a duty for public safety” to |
follow up on that call. (Ibid.) If plaintiffs had their way, they would deprive the Department of
the necessary resources to take those critical next steps simply because the Departmeﬁt became

aware of the armed prohibited pcrson.through a phone call instead of through the APPS list. That

-would thwart the public safety purpose of the statute.

For these reasons, there is no reason for this Court to award ahy declaratory and injunctive

relief limiting the Department’s expenditure of DROS fee revenues.

CONCLUSION

The Court should grant defendants’ motion and dismiss fhe fifth and ninth caﬁses of action, |

Dated: June 13,2017 ) Respectfully Submitted,

XAVIER BECERRA -
Attorney General of California
STEPAN A. HAYTAYAN

Deputy Attomcy General
Attorneys for Defendants

‘§A2013113332
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§ 28225, Fee charged to firearm . aser for processing..., CA PENAL § 28225

West s Annotated California Codes .
Penal Code (Refs & Annos) e :

Part 6. Control of Deadly Weapons (Refs &Annos) .

T1tIe 4. Flrearms (Refs & Annos) B S
D1v1510n 6. Sale Lease, or Transfer of Flrearms (Refs & Annos) N

. Chapter 6 Recordkeepmg, Background Checks and Fee : Rel: tmg to Sale, Lease, o Tr !

"% . Firearms (Refs & Annos) R : . x

R Artlcle 3. Submlssmn of Fees and Fzrearm Purchaser Inform' tion to the Departm t of Jl.lSth,e . :

" (Refs & Annos) ' Lo TR e : s SR

West's Ann.Cal.Penal Code § 28225
§ 28225. Fee charged to firearm purchaser for processing information; maximum rate

Effective: June 27, 2012
Currentness

(a) The Department of Justice may require the dealer to charge each firearm purchaser a fee not to exceed fourteen
dollars (314), except that the fee may be increased at a rate not to exceed any increase in the California Consumer Price
Index as compiled and reported by the Department of Industrial Relations. '

(b} The fee under subdivision (a) shall be no more than is necessary to fund the following:

(1) The department for the cost of furnishing this information.

(2) The department for the cost of meeting its obligations under paragraph (2) of subdivision (b) of Section 8100 of the
Welfare and Institutions Code.

(3) Local mental health facilities for state-mandated local costs resulting from the reporting requirements imposed by
Section 8103 of the Welfare and Instttutlons Code. ‘

(4) The State Department of State Hospitals for the costs resulting from the requirements impoacd by Section 8104 of
the Welfare and Institutions Code. .

(5) Local mental hospitals, sanitariums, and institutions for state-mandated local costs resulting from the reporting
requirements imposed by Section 8105 of the Welfare.and Lnstitutions Code.

(6) Local law enforcement agencies for state-mandated local costs resulting from the notlf" cation reqmrements set forth
in subdivision (a} of Sectlon 6385 of the Family Code. -

(7) Local law enforcement agencies for state-mandated local costs resulting from the notification requirements set forth
in subdivision (¢} of Section 8105 of the Welfare and Institutions Code.

WESTLAW  © 2017 Themson Reuters. No claim to original U.5. Government Works. 1



§ 28225. Fee charged to firgarm , .aser for processing..., CA PENAL § 28225

(8) For the actual costs associated with the electronic or telephonic transfer of information pursuant to Section 28215.

- (9) The Depaftment of Fbod and Agriculture for the costs resulting from the notification provisions set forth in Section
5343.5 of the Food and Agricultural Code. '

(10) The department for the costs associated with subdivisions (d) and (e) of Section 27560.

(11) The department for the costs associated with funding Department of Justice firearms-related regulatory and
enforcement activities related to the sale, purchase possession, loan, or transfer of firearms ‘pursuant to any provision
listed in Section 163580.

(c) The fee established pursuant to this section shall not exceed the sum of the actual processing costs of the department,
the estimated reasonable costs of the local mental health facilities for complying with the reporting requirements imposed
by paragraph (3) of subdivision (b), the costs of the State Department of State Hospitals for complying with the -
requirements imposed by paragréph (4) of subdivision (b), the estimated reasonable costs of local mental hospitals,
sanitariums, and institutions for complying with the reporting requirements imposed by paragraph (5) of subdivision
(b), the estimated reasonable costs of local law enforcement agencies for complying with the notification requirements
set forth in subdivision (a) of Section 6385 of the Family Code, the estimated reasonable costs of local law enforcement
agencies for complying with the notification requirements set forth in subdivision (c) of Section 8105 of the Welfare
* and Institutions Code imposed by paragraph (7) of subdivision (b), the estimated reasonable costs of the Department
of Food and Agriculture for the costs resulting from the notification provisions set forth in Section 5343.5 of the Food
and Agricultural . Code, the estimated reasonable costs of the department for the costs associated with subdivisions (d)
and () of Section 27560, and the estimated reasonable costs of department firearms-related regulatory and enforcement
. activities related to the sale, purchase, possession, loan, or transfer of firearms pursuant to any provision listed in Section
16580.

(d) Where the electronic or telephaonic transfer of applicant information i is used, the department shall establ:sh a system
to be used for the submission of the fees described in this section to the department.

Credits
(Added by Stats.2010, c. 711 (S.B. 1080) § 6, operative Jan. 1, 2012. Amended by. Stats.2011, ¢. 743 (S.B.819), § 2;
Stats.2012, c. 24 (A.B.1470), § 57, eff. Junc 27, 2012))

West's Ann. Cal. Penal Code § 28225, CA PENAL § 28225
Current with urgency legislation through Ch. 9 of 2017 Reg.Sess -

\

End of Document : 2017 Thomson Reuters. No chm ro original U.5. Goverament Works.
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DECILARATION OF SERVICE BY E-MAIL and U.S. Mail

Case Name: Gentry, David, et al. v. Kamala Harris, et al.
No.: . 34-2013-80001667

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On June 13, 2017, I served the attached MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY
ADJUDICATION AS TO THE FIFTH AND NINTH CAUSES OF ACTION by
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Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200
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