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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Here, the law and the facts are plainly in Plaintiffs’ favor. Faced with this reality, -
Defendants offer this Court a position based on legal arguments that ignore the determinative
statutory language. Under any standard, Defendants’ motion’ is legally unsound and fails to meet

Defendants’ burden as the moving party. Accordingly, the motion should be denied.

I.  ARGUMENT

A.  The Department’s Claims of Untimeliness are without Merit: It Cannot
Chose to Ignore the Continuous Accrual Doctrine, the Impact of SB 819, and
" the Abandonment of the 2010 Rulemaking

Defendants allege that the Fifth Cause of Action is barred either by a three-year statﬁte of
limitations (per Code of Civil Procedure section 338(a)(1)) or laches. (Defs.” Mot. at § 2.) But
this claim is based on a false predicate, i.c., that the action being challenged here is the 2004
decision to increase the amount charged for the Dealers’ Record of Sale (“DROS”) fee (“Fee™)
from $14.00 to $1 9.00. (/d. at 17.) Conspicuously, the argument fails to cite the operative

complaint—which does not include any allegation that the 2004 change was improper. Here is

what the operative complaint actually says:

The DROS Fee is currently imposed by DOJ Defendants on Plaintiffs and
other firearm purchasers at $19 per firearm transaction, plus $15 per each
additional handgun. '

Since the year 2004, the DROS Special Account, despite expenditures
therefrom having been made on unauthorized activities, has accumulated
an approximately $35 million surplus.

Most, if not all, of the approximately $35 million in surplus revenues in
the DROS Special Account was generated by payers, mcludmg Plaintiffs,
of the DROS Fee. -

! The motion casts the matter before the Court as one of summary adjudication; Plaintiffs,
however, contend the hearing of August 4, 2017, was intended to be akin to a bench trial on two
bifurcated issues. Nonetheless, Plaintiffs believe the summary adjudication standards stated in
Section I of the motion are properly stated to the extent this Court chooses to treat the motion as a
motion for summary adjudication.

7

MEMO OPP. TO DEFS.” MOT FOR SUM. ADJ. RE: 5TH & 9TH CAUSE OF ACTION




—

e ~ Nt B W N

[T N T N TR N T N T NG T o N S O N S e e T
L= - T R = T T T - T L — T ~ R - - B I~ B ¥ SR - VS B )

Despite amassing a multi-million-dollar surplus, DOJ Defendants have
failed to properly review the amount of the DROS Fee to ensure that the
amount is “no more than is necessary to fund” the activities enumerated at
Penal Code section 28225(b)(1)-(11) [12076(e)(1)-(10)].

DOJ Defendants are not complying with their duty to tailor the amount of
the DROS Fee to DOJ’s actual costs in administering the DROS program.

PLAINTIEFS have been and continuously are irreparably injured by
DOJ Defendants’ imposing the DROS Fee at an amount that accrues a
multi-million-dollar surplus without tying such amount to DOJ’s actual
costs for administering the DROS program.?

(FAC at 1Y 92-98, emphasis added.) Plaintiffé allege an ongoing duty, and a cﬁrrent and ongoing
violation of that duty. Even assuming arguendo that the 2004 decision to raise the Fee was
justified (and it was not, due to the use of the “Macro Review Process” discussed extensively in
Plaintiffs’ contemporaneously filed Motion for Adjudication), that would not be determinative as
to claims of an ongoing failure to properly review the amount of the Fee. Clearly, Defendants
would rather rely on a manufactured gravamen-—which, not coincidentally, occurred many years
ago—than deal with the actual gravamen of the Fifth Cause of Action. But Defendants cannot
change what the Fifth Cause of Action alleges, and the relevant facts are fatal to Defendants’
time-bar defenses. |
1. The Continuous Accrual Doctrine Bars Any Time-Based Argument

“The commeon law theory of continuous accrual posits that a cause of action challenging a
recurring wrong may accrue not once but each time a new wrong is committed.” Aryeh v. Cannon
Bus. Solutions, Inc., 55 Cal. 4th 1185, 1189 (2013). The doctrine is really just the normal ‘
application of the general rules of accrual in a specific type of factual scenario, e.g., whel;e
repeated or ongoing actions result in accruals related to such actions occurring.on a continuous

basis. Jd. The doctrine is broadly applicable, and has been applied in cases concerning ongoing

? The relevant emergency rulemaking was effectively complete in 2004, but it was not finalized
until 2005. (Additional Material Fact [“AMF”] # 1). For consistency’s sake only, the rulemaking
is referred to herein as being completed in 2004.

8
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collection of allegedly illegal taxes and fees. See Howard Jarvis Taxpayers Ass'n v. City of La
Habra, 25 Cal. 4th 809, 821 (2001), as modified (July 18, 2001) (“we conclude that if, as alleged,
the tax is illegal, its continued imposition and collection is an ongoing violation, upon which the
limitations period begins anew with each collection.”); see also Andal v. City of Stockton, 137
Cal. App. 4th 86, 93 (2006) (applying La Habra regarding a dispute over ongoing collection of a
fee, and ﬁoting that equitable and writ rel‘ief is available “to prevent further illegal tax
collection.”); Aryeh, 55 Cal. 4th at 1198-99 (stating that, in La Habra, even where “the
limitations has run on any direct challenge to the validity of the ordinance imposing the tax,” the
California Supreme Court nonetheless “concluded suit was still permissible because the
continuing monthly collection of the tax represented an alleged ongoing breach of state law”).’>
The application of the continuous accrual doctrine is simple here, and based on undisputed
facts. Within the year prior of this action being filed, Plaintiffs paid, and expect to continue
paying, the Fee. (FAC 1Y 20-24.) Because accrual of a challenge to the Fee oceurs when it is
collected, and not when the amount of the Fee was last set, accrual of the Plaintiffs’ claims
happened well within the three-year period prescribed by Code of Civil Procedure section

338(a)(1). See La Habra, 25 Cal. 4th at 821. Thus, Defendants’ statute of limitations claim fails.

2. The Department Admits SB 819 Changes the Way the Fee Is
Calculated, a Material Change that Shows Why the Gravamen of the
Fifth Cause of Action Is Not the 2004 Rulemaking

Defendants’ time-based defenses also ignore that that the accrual of claims based on the
impact of SB 819 could not have accrued until affer SB 819 became law on October 9, 2011.
2010 Cal. Stat. Ch. 743. “A cause of action accrues ‘when [it] is complete with all of its
elements’—those elements being wrongdoing, harm, and causatibn.” Pooshs v. Philip Morris
US4, Inc., 51 Cal. 4th 788, 797 (2011). Notwithstanding the Department’s express pre-adoption

assertions that SB 819 would not result in the Fee being increased (AMF # 2), the Department

3 For the purpose of responding to Defendants’ motion, Plaintiffs only discuss the continuous
accrual doctrine, and not the continuing violation doctrine. See Aryeh, at 55 Cal. 4th at 1197-99
(explaining the distinction between the two “main branches” of “continuing-wrong accrual
analysis {.]”) The distinction is not relevant at this stage of the proceedings, but should it become
relevant in establishing the proper scope of relief, Plaintiffs note that they do not currently
concede that the continuing violation doctrine is inapplicable.

9
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now contends that it can raise the Fee based on costs related to APPS-based law enforcement
activities (AMF # 3.) Thus, because section 282254 reﬁuires the Fee be set on aﬁ ongoing basis in
only the amount “necessary” to fund the activities listed in section 28225(b), and because the
Department itself states that, post SB 819, there is a new activity to be considered as part of that
list (i.e., APPS-based law enforcement activities) (AMF # 3), the accrual of a cflaini based on this
change could not have been brought prior to SB 819°s enactment. That is, the iwrongdoing
element could not have been met prior to the passage of SB 819. Paragraph 99 of the operative
complaint, concerning the Departments’ failure to reassess the amount being charged for the Fee
in light of the passage of SB 819, did not exist prior to SB 819’s adoption. Coﬁsidering that SB
819 became law on October 9, 2011, and that this action was filed less than three years later (on
October 16, 2013), the three-year limitations period Defendants attempt to rely; on does not bar
Plaintiffs’ claims. '

3. The Complaint Was Filed within Three Years of the Date the
Department (Secretly) Abandoned the 2010 Rulemaking

The Department’s claim that the Fifth Cause of Action accrued in 2004 fails for another
reason: if the completion of rulemaking to raise the Fee triggers an accrual date, it logically
follows that the abandonment of a similar Fee-adjustment rulemaking would also trigger an
accrual date. Thus, even setting aside the continuous accrual here, the Department specifically
abandoned the 2010 rulemaking in October 201 1, and Plaintiffs’ action was ﬁléd less than three
years later. So even if the Fifth Cause of Action is framed as a chalienge to the abandonment of
the 2010 rulemaking, that challenge is still timely under Code of Civil Procedﬁre section

338(a)(1).
4. Defendants Fail to Articulate the “Unusual Circumstances” Required
for their Laches Defense

Finally, as to Defendants’ laches claim, it is grounded in an alleged “prejudice” that is not
an improper prejudice at all. When reviewing the applicable burden and Defendants’ claimed

“prejudice,” it becomes obvious that Defendants’ laches argument falls woefully short.

4 All statutory references herein are to the Penal Code unless otherwise stated.
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“[T]he affirmative defense of laches requires unreasonable delay in bringing suit ‘plus
either acquiescence in the act about which plaintiff complains or prejudice to the defendant
resulting from the delay.’ [citation] Prejudice is never presumed; rather it must be affirmatively
demonstrated by the defendant in order to sustain his burdens of proof and the production of
evidence on the issue.” Miller v. Eisenhower Med, Cir., 27 Cal. 3d 614, 624 (1980). And as is
relevant hereto, “absent unusual circumstances,” a delay that does not violate the applicable
statute of limitations does justify the application of the doctrine of laches. Utica Mut. Ins. Co. v.
Monarch Ins. Co. of Ohio, 250 Cal. App. 2d 538, 543 (1967); Telink, Inc. v. United States, 24
F.3d 42, 46 (9th Cir. 1994) (“if action is brought before end of analogous limitations period, delay
is presumptively reasonable and ‘[o]nly rarely should laches bar a case before the analogoué
statute has run’”). . _

Defendants do not discuss the issue of acquiescence at all, focusing- on'lly on a claimed
prejudice. But Defendants’ prejudice claim fails on its face: in determining whether laches bars a
claim, the courts consider “prejudice to the defendant resulting from the delay” (Miller, 27 Cal.
3d at 624 [emphasis added]—not the “prejudice” that results from a Plaintiff obtaining the relief
prayed for. See In re Marriqge of Park, 27 Cal. 3d 337, 345 (1980) (holding that “no claim of
prejudice ha[d] been articulated™ notwithstanding the additional costs that would be incurred if
the moving party’s motion was granted). The only “prejudice” Defendants clai}m is the
“considerable amount of time, money, and other resources defendants will have to expend if they
are directed to ‘review’ the amount of the . . . Fee—" i.e., that Defendants will jbe “prejudiced” if
Plaintiffs are granted the relief sought. (Defs.” Mot. at 17:11-28.) Because “no claim of prejudices
has been articulated” by Defendants (Park, 27 Cal. 3d at 345), and especially as they have not
shown “unusual circumstances” (Utica, 250 Cal. App. 2d at 543), Defendants cannot meet their

burden and their laches defense fails.

B. Section 28225 Creates a Ministerial Duty as to How the Fee “Shall” Be Set,
and only Provides Discretion as to Line-item Cost Estimates—Estimates the
Department Never Made | |

To establish a right to relief under section 1085, a petitioner must show “(1) A clear,

present and usually ministerial duty on the part of the respondent . . . ; and (2) a clear, present and

11
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beneficial right in the petitioner to the performance of that duty[.]” Santa Clara Cnty. Counsel
Attys. Ass'nv. Woodside, 7 Cal. 4th 525, 539-40 (1994). “* A ministerial duty is one that is
required to be performed in a prescribed manner under the mandate of legal authority without the

33

exercise of discretion or judgment.”” Cape Concord Homeowners Ass’nv. City of Escondido, 7
Cal. App. 5th 180, 189, 212 (2017) (italics added). “Thus, ‘[w]here a statute or ordinance clearly
defines the specific duties or course of conduct that a governing body must take, that course of
conduct becomes mandatory and eliminates any element of discretion.”” Id.

Distinguishing between matters of discretion and ministerial duty is not an inquiry subject

to rigid and formulaic standards. The California Supreme Court has expressed its position on this

topic as follows:

We follow . . . sound precedent . . . in rejecting the [defendant’s] invitation
to enmesh ourselves deeply in the semantic thicket of attempting to
determine, as a purely literal matter, “where the ministerial and imperative
duties end and the discretionary powers begin. (I)t would be difficult to
conceive of any official act, no matter how directly ministerial, that did
not admit of some discretion in the manner of its performance, even if it
involved only the driving of a nail.”

Johnson v. State, 69 Cal. 2d 782, 788 (1968). “A mandatory duty . . . is mandafed .. . to the extent
of the enactment’s precise formulation.” State Dep't of State Hosps. v. Super. Ct., 61 Cal. 4th 339,
350 (2015), reh'g denied (July 22, 2015). In the context of fee setting authority, the Courts lobk to
the text of the authorization itself to determine what elements of the authorization are mandatory,
and what elements entail discretion. See Cal. Pub. Records Research, Inc. v. Cnty. of Yolo, 4 Cal.
App. 5th 150, 174, 178 (2016) (noting that, even where a statute provides broad discretion as to
how a fee can be set by a county, compliance with the terms of the statute itself is still
“required[,]” i.e., compliance with the limitations of the statute is a mandatory duty.); ;fICCOFd Cal.
Pub. Records Research, Inc. v. Cnty. of Stanislaus, 246 Cal. App. 4th 1432 (2016) (holding that
although Government Code section 27366 “grants . . . some discretionary authority when setting a

particular] fee[, t]hat discretion, however, is limited by the” restrictions stated in the statute).’

3 The two Cal. Pub. cases are relevant because they show how, in the context of fee setting
authority, a statute can have both ministerial and discretionary elements. The Cal. Pub. cases are, -
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“Whether a particular statute is intended to impose a mandatory duty, rather than a mere
obligation to perform a discretionary function, is a question of statutory interpretation for the
courts.” Guzman v. Cty. of Monterey, 46 Cal. 4th 887, 898 (2009). The courts “examine the
‘language, function and apparent purpose’ of each cited enactment to determine if any or each
creates a mandatory duty designed to protect against the injury allegedly suffered by plaintiff.” Id.

And lastly, it must be noted that agency discretion does not extend to the interpretation of
the scope of such discretion: an agency’s belief as to the scope of its discretion has little, if any,
relevance. See Ctr. for Biological Diversity v. Cal. Dep't of Fish & Wildlife, 62 Cal. 4th 204, 236
(2015), as modified on denial of rek’g (Feb. 17, 2016) (“deference to an agency’s statutory
interpretation is limited; determining statutes’ meaning and effect is a matter ‘lying within the
constitutional domain of the courts’”’); Yamaha Corp. of Am. v. State Bd. of Equalization, 19 Cal.
4th 1, 7 (1998); San Francisco Fire Fighters Local 798 v. City & County of San Francisco, 38
Cal. 4th 653, 671 (2006) (stating, in dicta, that “[I]f it can be discerned that the[law] gives . . .

very little discretion to determine what is necessary. . ., then some kind of more rigorous

independent review would be required . . . to prevent the circumventi[on of] what was intended to

be a strict limitation™).

1. No Matter How Much the Department Tries to Prop Up the Results of
the Macro Review Process, the Process Is Unauthorized, and the
Results Are Insufficient ‘

The Department claims that “Section 28225 does not impose a ministerial duty on
defendants” based primarily on three arguments. First, the Department states that section 28225

does not “speak in terms of any ‘reassessment’ being required upon any kind of change in

circumstances, or a ‘review’ of whether the use of DROS fee revenues on an authorized program

amounts to a ‘tax.”” (Defs.” Mot. at 19:1-3.)® Second, that “[s]ection 28225 does not even require

however, distinguishable from the instant matter is one important respect. The Cal. Pub. cases
both concern Government Code section 27366, and the grant of authority therein is broad and
simple, expressed in a single sentence. Here, section 28225 has multiple subsections, includes
eleven specifically described cost categories, and even specifies cost estimates must nonetheless
be “reasonable.” Penal Code § 28225. The level of detail provided by the legislature in section
28225 indicates that, unlike Government Code section 27366, the legislature was very concerned
about setting forth the method used to set the Fee. (See also discussion infra at § 1LB.1.iii.)

® If the Fee is being unreasonably overcharged to obtain revenue, then the analysis of what is
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the imposition of a fee in‘the first instance[.]” (Jd. 19:4-6.) And third, the Depﬁrtment’s main
argument—although it is never succinctly stated—is that section 28225 grants the Department the
ability to set the Fee based on the condition of the DROS Special Account and its estimated ‘otal
revenue and ekpcnditures, withouf any consideration of the specific actual and _estimated costs
listed in section 28225. (Id. at 19:4-20:10.) |

i Section 28225 Reflects a Legislative Intent that the Départment
Periodically Review the Amount Being Charged for the Fee

In raising the first argument, the Department is speaking out of both side of its mouth. The
Department’s motion dedicates pages to the “reassessment” and “review” of the amount being
charged for the Fee. (Id. at 9:18-12:4.) For example, the Department specifically alleges “[t]he
Legislature . . . allowed the Department to increase the fee by regulation to accbunt for
inflation.”” (Id. at 11:3-4.) It is disingenuous for the Department to argue that that section 28225
does not contemplate “reassessment” and “review” of the amount of the Fee béing'reduced, while
in the very same brief admitting that, when it comes to raising the amount of the Fee, the
Department has “adopted regulations adjusting the” Fee. (/d. at 11:23-24.) Unléss the Department
is willing to admit that it “adjusts” the Fee without “reassessment” and “review,” the
Dei)artment’s conduct proves that section 28225 is properly interpreted as including a
requirement that the amount charged for the Fee should be subject to ongoing r'nonitoring by the
Department. Cal. Penal Code § 28225. '

The need for reassessment is obvious based on the statute itself, which refers to “actual”
and “estimated” costs in the present tense. Id. Costs can and do cﬁang_e. The Department’s
interpretation would ignore that reality and lead to absurd results, e.g., that the Fee would be

based on cost data from a fixed point in time in the past, notwithstanding what costs are cufrently

“necessary” is substantially the same as the analysis used to determine whether an alleged
regulatory fee is actually a disguised tax. See, e.g., Sinclair Paint Co. v. State Bd. of Equalization,
15 Cal. 4th 866, 878 (1997) (“to show a fee is a regulatory fee and not a special tax, the
government should prove[,inter alia,] that charges allocated to a payor bear a fair or reasonable
relationship to the payor’s burdens on or benefits from the regulatory activity.”)

7 Plaintiffs do not concede that the purpose of the relevant authority was to “account for
inflation.”
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being incurred. Adopting the Department’s interpretation would be inconsistent with longstanding
principles of statutory interpretation. See, e.g., Wilcox v. Birtwhistle, 21 Cal. 4th 973, 977-78
(1999) (“we must select the construction that comports most closely with the apparent intent of
the Legislature, with a view to promoting rather than defeating the general purpose of the statute,
and avoid an interpretation that would lead to absurd consequences”); accord In re Oliverez, 21
Cal. 415, 418 (1863). Because section 28225 plainly includes a reassessment aspect in the setiing
of the Fee, the Department’s argument here should be ignored.

ii. The Department Cannot Selectively Decide Which Portions of
Section 28225 Affect the Scope of Its Fee-setting Aunthority

The Department’s second argument can be disposed of quickly. It is often the case that a
particular decision by a governmental entity is discretionary, but the implementation of such
decision is ministerial. See e.g., Johnson v. State, 69 Cal. 2d 782, 788-90 (1968) (holding that,
notwithstanding the initial discretionary decision to place minor on parole, a ministerial duty was
violated in the implementation of that decision when the minor was placed in foster home without
giving a wamiﬁg that minor was potentially dangerous). And regardless, adopting the
Department’s position would, once again, go against a well-established maxim of statutory
interpretation; i.e., “courts should give meaning to every word of a statute and ;should avoid
constructions that would render any word or provision surplusage.” Tuolumne .;Iobs & Small Bus.
All v. Super. Ct., 59 Cal. 4th 1029, 1038 (2014). The fact that the decision to cjharge the Fee is
within the Department’s discretion does not somehow erase all of the instruétitjms the legislature
provided for the Department in section 28225 as to how the Fee shall be set. A:ccordingly,
although section 28225 does include some discretionary authority, that authoriﬁ/ ispart of a

statutory scheme that also includes mandatory limits, and this Court should noﬁ accept the

Department’s attempt to ignore the impact of the mandatory restrictions at the heart of this action.

iii. The Department Incorrectly Conflates Its Dis:cretionary
Authority as to Estimating Costs with Its Ministerial Duty to
Set the Fee Based on Specific Cost Categories

Defendants are simply wrong in claiming “[t]he precise manner in which the amount of

the DROS fee is settled upon is not stated” in section 28225. (Defs.” Mot. at 19:9.) Section 28225
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states the “manner” of how the Fee shall be set, including the specific requirements (e.g., “actual”
or “‘estimated reasonable™) for each of the eleven cost categories referred to in that section. That
the Department has discretion in hoW it determines reasonable estimates for certain cost
categories under section 28225(c) does not, and cannot, change the manner in which the amount
of the Fee is actually calculated. In mathematical terms, the Department has discretion as to what
some of the variables will be, but it has no discretion to change the equation set by the
Legislature.

The Department cites case law concerning judicial review of actions taken pursuant to a
clear and simple grant of discretionary authority,® but those cases are not particularly helpful here,
where the scope of the authority granted is itself what is in dispute. The issue here is, first and
foremost, “whether the aéency exercised its . . . authority within the bounds of the statutory
mandate.” Yamaha, 19 Cal. 4th at 16 (J. Mosk, concurring) (brackets and intcrﬁal quotation marks
omitted). “[T]he [authorizing] provision may define the scope of the [authorized entity]’s
discretion, and this in turn shapes . . . what is to be reviewed[.]” S.F. Fire Fighters, 38 Cal. 4th at
670. Here, the scope of the discretion is set by section 28225, which plainly shows the
Department does not have discretion in the manner the Fee is assessed beyond the Department’s
completion of the required reasonable estimates. Cal. Penal Code § 28225. |

Plaintiffs contend section 28225 includes a mandatory duty whereby the Department must
set the Fee based on specific cost calculations, and the Department contends—relatively
obliquely—that that the entirety of the Fee setting process is discretionary, irrespective of the

specific cost categories listed in section 28225. The Department claims:
Section 28225 does not impose a ministerial duty to calculate, review, or reassess
the amount of the DROS fee at the time, in the manner, or under the
circumstances that plaintiffs contend. On the contrary, the Legislature left those

8 Watson v. Cnty. of Merced, 274 Cal. App. 2d 263,265-66 (1969) (interpreting the following
grant of authority: “local authorities . . ., within the reasonable exercise of their police powers|,
may] require a permit therefor commensurate with the cost of enforcing this part and local
ordinance with reference to the use of mobilehomes™); Urban v. Riley, 21 Cal. 2d 232, 236 (1942)
(confirming that, in general—but without any reference to a particular statutory grant of
authority—Ilicense fees can be set “at a sum sufficient to cover all expenses which may be
reasonably anticipated” even if the expenses anticipated are not the exact expenses ultimately
incurred).
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particulars to the discretion of the Department and other public agencies
mentioned in the statute. :

Defs.” Mot. at 20:1-4 (citing and quoting Women Organized for Employment v. Stein, 114 Cal.
App. 3d 133, 140 (1980) [“The Legislature’s silence as to method necessarily imports that each
of these officers is invested with discretion in selecting and taking administrative action pursuant
to the statutes reaching him.”] and Brandt v. Bd. of Supervisors 84 Cal. App. 3d 598, 601 (1978)
[“the writ will not be issued to compel the performance of a duty in a particular way”]).) In
making the forgoing contention, the Department doeé not cite the most important source of
authority: section 28225. Section 28225 states what is mandatory (“[t]he fee . . . shall be no more
than is necessary to fund the following™), and it lists eleven specific cost categories and then
provides instructions in the instances where discretion is to. be employed, ¢.g.: “the estimated
reasonable costs of department firearms-related regulatory and enforcement activities related to
the sale, purchase, possession, loan, or transfer of firearms[.]” Cal. Penal Code § 28225(c).

Furthermore, the cases cited by the Department do not support its posiﬁon. For example,
the Department’s selective quotation of Women Organized omits the sentence prior to the quoted
material, a sentence that confirms a legally reievant distinction between the instant matter and
Women Organized. In that case, the court noted that, as to certain statutory duties stated in
Government Code section 13979, “[t]he ‘duties’ are nevertheless defined in the broadest of terms,
and the Legislature has not specified any procedures to be employed in their performance.”
Women O}‘ganized, 114 Cal. App. 3d at 139-40. When the grant of discretional;y authority
discussed in Women Organized is compared to section 28225—where the Iegislature has
“specified . . . procedures to be employed in” the setting of the Fee—it further proves section
28225’s “no more than nécessary” provision creates a mandatory and ministerial duty, not a broad
discretionary power. The Department’s citation of Brandt is also not helpful to the Department. It
is undisputed that, as Brand! holds, the courts cannot compel performance of a discretionary duty
in a particular way. Brandt, 84 Cal. App. 3d at 601. But this proposition has no rclcvénce to the
salient issue of whether setting the Fee is at least in part a ministerial duty.

Iy
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The Department’s attempt to expand its very narrow ambit of discretion falls flat in light
of the detailed limitations stated in section 28225. Interestingly, the Department is claiming a
wide discretionary berth while at the same time refusing to exercise the discretion actually
granted as to calculating the estimates required under section 28225(c). (Defs.” Mot. at 17:12-21.)
Because section 28225 requires that the Department set and monitor the Fee by using a specific,
non-discretionary method, the Fee-setting process at issue is a ministerial duty and the Court

should disregard claims to the contrary.

iv. Even If the Department’s Fee-Setting Authority Is Not
Ministerial, the Use of the Macro Review Process Is an Abuse of
Discretion Justifying a Writ

Defendants claim they have discharged any ministerial duty created by section 28225,
(Defs. Mot. at 20:13-14; 21:17-18.) Importantly, however, the Department never actually opines

as to what that duty entails. (Jd. 20:13-21:18.) The Department avoids doing so because it would

_ highlight that the process actually used has little in common with what the legislature requires.

The Department’s presumes, without analysis, that a macro analysis of the DROS Fund can be
sufficient to meet the Department’s dufy under section 28225, which then allows the Department
to claim its Macro Review Process was sufficient under the manufactured standard. (/d.) But it is
not. The legislature plainly wanted the Department to calculate actual and reasonable estimates, as
the use of the terms “necessary” and “estimated reasonable costs” show. Cal. Penal Code

§ 28225. The Macro Review Process does the exact opposite; it makes it impossible to tell if: (1)
the cost of listed activities are inflated, and (2) whether the Department is using the DROS Fund
to address costs not listed in section 28225. Because the insufficiency of the Macro Review
Process is fully discussed in Section I11.B.2.a. of Plaintiffs Motion for Adjudication, Plaintiffs
will not repeat that discussion here. But it suffices to say that thé Macro Review Process is
insufficient to meet the Department’s section 28225 duty because it can—and does—prevent
outside review of whether the Fee is being charged beyond what is statutorily authorized.

/11

/1

/11
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C. The Department’s Interpretation of Section 28225’s Use of the Word
“Possession” Is Not Only Wrong, It Is Troubling

SB 819 plainly stafes_ the legislature’s intention that SB 819 be limited to authorizing the
use of the DROS Fund for the “limited purpose of funding enforcement of” APPS. 2011 Cal.
Stat., ch. 743 § 1(g); see also Carter v. Cal. Dep’t of Veterans Affairs, 38 Cal. 4th 914, 925-26
(2006) (“[a]n uncodified section is part of the statutory law”). Undaunted, the bepartment claims
that, even though the legislature expressly stated its intent, that the legislature’s real intent was to
fund activities concerning “the illegal possession of firearms in general, not just APPS.” (Defs.’
Mot. at 23:1-13). But of course, this interpretation violates yet another maxim of statutory
interpretation, i.e., ““[i]f the statutory language is clear and unambiguous [the] inquiry ends.” '
Murphy v. Kenneth Cole Prods., Inc. 40 Cal. 4th 1094, 1103 (2007). ‘

The Department offers various statements in SB 819 and its Iegislative history that refer to
CONCErns over il'legal possession of firearms in general as support for its interpretafion. (Defs.”
Mot. 23:3-26.) But none of the statements offered are inconsistent with SB 819 being limited as
described in Section 1(g) tﬁereof. The Department is basically arguing that, because the problem
of illegal possession of firearms is greate;r than just what APPS-based law enforcement can cover,
the Legislature’s express limitation language should be ignored so the scope of funding.
authorized by SB 819 matc;hes the scope of “the Legislature’s overarching conécm[.]” (Defs.’
Mot. at 23:6-9.) There is no basis for that position in logic or the law. See Tuolﬁmne Jobs, 59 Cal.
4th 1029; Wilcox, 21 Cal. 4th at 977-78.

Defendants tread on very thin ice here: they know that, while SB 819 was under
consideration by tﬁe Legislature, its author “added declarations and findings tojmake it clear that
[SB 819 wa]s intended to address the APPS enforcement issue.,” (AMF # 4.) SB 819’s author
literally changed SB 819 so that it would not mean what Defendants now claims it does, a fact
Defendants outright ignore. Defendants even go so far to claim that “adhering to plaintiffs’
reading of the word ‘posseésion’ defeats the general purpose of [SB 819]” (Defs. Mot. at 23:27-

28) even though SB 819 and its legislative history say otherwise. SB 819 is clear, as is its
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legislative history: the bill was only intended to provide a funding source for APPS-based law
enforcement activities. The term “possession” in section 28225 is a limited one, and the

Department’s machinations to create an argument to the contrary should be ignored.

D. The Department’s “Duty for Public Safety” Argument Is an Unfounded and
Impermissible Assertion that the Ends Justify Statutorily Unauthorized
Means '

The Department, after various less-than-forthright discovery responses, finally admitted
during a recent deposition that it is funding non-APPS based law enforcement Iactivitic:s based on
the contention that SB 819’s revision of section 28225 authorized such expenditures. (AMF # 5.)
Forced to explaiﬁ this unauthorized usage, the Department offers little more thﬁn a claim that the
ends justify the means. That is, the Department claims it “has a duty for bublic safety to follow up
on” information it gets'about any illegal firearm possession, which supposedly then nullifies the
limitation explicitly placed in SB 819. (Defs.’ Mot. at 24:3-9.) Similarly, rather than admitting it
is section 28225 that limits the Department’s access to DROS Fund money, the Department
deflects and tries to blame Plaintiffs for seeking to enforce the limits the legislallture set. (Id)

Even assuming arguendo the Department has a public safety duty,’ that duty does not
trump other express provisions of law: “[t]he odious doctrine that the end justifies the means does
not prevail in our system for the administration of justice.” In re Buchman's Estate, 123 Cal. App.
2d 546, 560 (1954); see also Wirin v. Horrall, 85 Cal. App. 2d 497, 505, 193 P.2d 470, 474
(1948) (“acts of executive and administrative officials are not given validity on the theory that
‘the end justifies the means’”); City of Bellflower v. Cohen, 245 Cal. App. 4th 438, 454 (2016).
Further, the Department implies that its duty is to actually investigate illegal firearm possession
tips, as opposed to simply turning the information over to the appropriate local law enforcement
agency. (Defs.” Mot. at 24:5-12). Interestingly, in the course of sponsoring SB 819, the
Department made repeated representations that SB 819 money was needed to pay for APPS-based

law enforcement activities performed by both the Department and local law enforcement

® A deposition statement that the department has a particular “duty for public safety” (Defs.”
Mot. at 24:3-9; Defendants’ Undisputed Material Facts No. 15) is not sufficient to confirm the
existence of such a duty. Defendants cite no authority identifying the basis for this claimed duty.
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agencies. (AMF # 6.) For example, in one communication from the Depaﬂment to a member of
Senator Leno’s staff dated February 16, 2011, the department claimed would use $1.5-2.5 million
of money obtained via (what would later be named) SB 819 to reimburse local law enforcement,
and $1 million a year to pay for the Department’s employees to perform APPS-based law
enforcement activities. (AMF # 6.) As of 2017, local law enforcement has not been paid any
money related to its APPS-based law enforcement work (AMF # 7), whereas the Department has
spent tens of millions of dollars pursuant‘ to SB 819 in the last six years. (AMF # 8.)

The Department has not used any SB 819 money to fund local law enfoi‘cement; SB 819
money is being used to increase the size of the Department’s Bureau of Firearms. If SB 819 itself
withstands legal challenge, then that expansion—to the extent it is used for APPS-based law
enforcement activities—is at least arguably authorized. But what the Department proposes herein
is a bridge too far: neither SB 819, nor any other law, made the Department a state-wide law
enforcement agency with a duty to respond to all firearms-related complaints or tips. This Court
should reject the Department’s thinly veiled ends-based contentions and confirm that section

28225’s reference to “possession” refers only to possession by those on the APPS list.

III. CONCLUSION

SB 819 was enacted for a specific purpose, a purpose the Department was well aware of
as the sponsor and primary proponent of SB 819. Defendants shouid not now.b‘e allowed to ignore
the specific limitations that were included in SB 819, limitations specifically added because of -
concerns that the Department’s original version of SB 819 was too vague and broad. Both law
and equity weigh heavily against Defendaﬁt’s motion from being granted. Thus;? Plaintiffs

respectfully request the Court deny Defendants’ motion in full.

Dated: June 30, 2017 ‘ MICHEL & ASSOCIATES, P.C.

TN

Scdtt M. Franklin
Attorneys for Plaintiffs/Petitioners
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STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

California. I am over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Boulevard, Suite 200, Long Beach, California 90802.

on the interested parties in this action by placing

thereof by the following means, addressed as follows:

Office of the Attorney General

Anthony Hakl, Deputy Attorney General
1300 I Street, Suite 1101

Sacramento, CA 95814
Anthony.Hakl@doj.ca.gov

X

PROOF OF SERVICE

I, Laura Palmerin, am employed in the City of Long Beach, Los Angeles County,

On June 30, 2017, 1 served the foregoing document(s) described as

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION FOR SUMMARY
ADJUDICATION AS TO THE FIFTH AND NINTH CAUSES OF ACTION

[ ]the original )
[X] a true and correct copy

(BY OVERNIGHT MAIL) As follows: 1am "readily familiar” with the firm's practice of
collection and processing correspondence for overnight delivery by UPS/FED-EX. Under
the practice it would be deposited with a facility regularly maintained by UPS/FED-EX -
for receipt on the same day in the ordinary course of business. Such envelope was sealed
and placed for collection and delivery by UPS/FED-EX with delivery fees paid or
provided for in accordance with ordinary business practices. '

Executed on June 30, 2017, at Long Beach, California.

(BY ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on June 30, 2017, at Long Beach, California.

(STATE) I declare under penalty of perjury under the laws of the Statc of California that
the foregoing is true and correct.

LAURA PALVERIN

1

PRCOF OF SERVICE



