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INTRODUCTION

The two causes of action currently before the court involve questions of statutory
interpretation. With respect to the fifth cause.of action, the qucstions are whether the Dealer’s
Record of Sale (“DROS™) fee statute (i.e., Penal Code section 28225) imposes a ministerial duty
that defendants have failed to perform, and whether plaintiffs had a beneficial right to the
performance of any such duty. The answef to both of these questions is “no:” There is also an
issue as to whether the fifth cause of action is timely, which it is not.”

With respeét to the ninth cause of actio‘n: the question fof this Court is whether the word 7
“posseséion” as it is used in Sectiqn 28225 has the narroW, special meaning attributed to it by
plaintiffs. The answer to this questidn is also “no.” “Possession” means what that‘word usually
means, and the lzgiSlaturc knew what it was doing ‘Iwhen it used that term.

Accordingly, and for all of the reasons discussed below and iﬁ defendants’ other papers
filed in connection with this matter, the Court should grant defendants” motion and disﬁiss the
fifth and ninth causes; of action.

1. THE FIFTH CAUSE OF ACTION IS TIME BARRED.

Defendants’ statute of limitations argument is relatively straightfprward. The complaint’s
fifth cause of action is captioned “Writ of Mandate — Review Proper Amount of DROS Fee.”
(Compl. at p. 18, italics added.) The corresponding request for relief seeks a writ of mandate
directing defendants ;‘to review the DROS Fee as currently imposed to determine whether the
a}nountris ‘no more than is necessary’ to cover its costs for the DROS pfogram.” (Id. at p 26,
italics added.) Thus, the heart of the fifth cause of action is a'challenge to the amount of the
DROS fee. _

It is undisputed that the Department raised the fee to it; current amount (i.e., $19.00) in
connection with the relevant rulemaking process in 2004. (See Pena v. City of Los Angéles
(1970) 8 Cal. App. 3d 257, 262 [“A cause of action accrues when a suit may bé maintained
thereon, and the statute of limitations begins fo run on the date of the accrual”].) Itis also

undisputed that the amount has not changed in the approxhﬁately thirteen years since that time.
4
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Thus, plaintiffs® current challenge to the amount of the $19.00 DROS fee, i_nitiéted in 2013, is
well beyond the applicable threc-ye:ir limitations period. (See Code Civ. Proc., § 338, sﬁbd. (a)
[three-year period applies to "[a]n action upon a liability created by statute"].)?

Plaintiffs’ argument that the fifth cause of action is accruing continuously depends on an

- emphasis of the cause of action as stemming from an alleged “ongoing duty” to “properly review”

the amount of the DROS fee, and it necessarily downplays plaintiffs’ fundamental concern that
the DROS fee is too high. (Pls.” Open at p. 8.) In other words, and assuming for the moment that
their is such a duty as plaintiffé'contend,z,plaintiffs invite the Court to construe their claim as all
about the “review” issue and having nothing to do with the “amount” issue. The Court should

reject that invitation. If this case were not really about the amount of the DROS fee, would

plaintiffs still have filed suit? No. To ask it somewhat differently, if plaintiffs thought that the

DROS fee was artificially Jow, would they still have filed suit seeking a fresh “review” of the fee?
No. Plaintiffs cannot hide from the fact that ihe fifth cauSe of éction is, at bottoni, a challenge to
the $19.00 amount, which the Department set more th;m a decadé ago. Their claim is therefore
barred by the applicable statute of limitations. .

Plaintiffs’ continuous accruai arguincnt also relies on various decisions in tax-collection
cases and the appiication of the continuous accrual doctrine in that context. (See Pl;:.’ Opp’n at "
pp. 8-9.) But tﬁat same context does not exist here, at least with respect to the fifth cause of
action. A claim that the DROS fee is an “illegal tax” imposed anﬂ collected by the Department
may be encompassed by the other causes of action in the complaint, But it is not part of ihe fifth
cause of action.

Nor does the fifth cause of action challenge the validity of SB 819, the enactment of which
plaintiffs argue somehow triggered the fifth cause of action. (Seé Pls.’ Opp’n at pp- 9-10.) The'
validity of SB 819 (i.e., “claims based on the impact of SB 819,” see Pls.” Opp’n at p. 9) is

challenged by way of other causes of action in the complaint, but not the ﬁfth cause of action.

! There is no dispute that this three-year limitations period applles to plaintiffs’ fifth cause
of action based on the DROS fee statute.

2 As explained below plaintiffs have not met their burden to show a ministerial duty of
any kind. s
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(See -COIhpl. at pp. 20-22.) Additionally, plaintiffs’ contention in this regard depends on the idea
that the Department could, as a result of SB 819, raise the DROS fee in the future based-on
APPS-related costs. Such speculation cannot support any cause of action, much less the fifth
cause of action, which is the one at issug.3~ | |

Finaily, with respect to the laches issue plaintiffs do not meaningfully dispute that if t]ie
Department were directed to “review” the amount of the DROS fee in the precise mahner
plaintiffs demand — which would be a considerable departure from what the law has fequired for -
decades — then defendants will suffer prejudice in the form of considerably increased financial
cxpénditufcs. (See Depo. of Stephen Lindley (“Lindley Depo.” at 64:22-25.) Thus, defendants -
have established the required prejudice. (See Johnson v. Loma Linda (2000) 24 Cal. 4th 61, 69
[finding prejudice where reinstating plaintiff to employment position would réqﬁire defendant to
signiﬁcanfly alter its new management structure and award back pay]; see also Vernon Fire
Fighters Assn. v. City of Vernon (1986) 178 Cal.App.3d 710, 726 [“It has been held that the
requirement that a public agency pay money to the retirement fund could constitute prejudice in
and of itself”].)

Because the fifth cause of action is untimely, the Court should dismi;?.s it entirely.

II. PLAINTIFFS HAVE FAILED TO MEET THE REQUIREMENTS FOR A WRIT OF .
MANDATE,

The Court should dismiss the fifth cause of action also because plaintiffs have failed to
meet their burden of demonstrating a clear, present and ministerial duty that defendants have
failed to perform, and that plaintiffs had a beneficial right to the performance of that dﬁty. (See
Santa Clara Cty. Counsel Attys. Assn. v. Woodside (1994) 7 Cal. 4th 525, 539-40 [“What is
required to obtain writ relief is a showing bya pctiﬁoner of ‘(1) A clear, present and usually
ministerial duty oln the part of the respondent . . . ; and (2) a clear, present and béneficial right in

the petitioner to the performance of that duty. . . %); 20th Century Ins. Co. v. Quackenbush

3 Plaintiffs also briefly argue that the so-called “abandonment” of the 2010 rulemaking
triggered an accrual date for the fifth cause of action. But this argument is undeveloped and
unsupported by any citation to legal authority. Additionally, the law simply does not require that
a particular rulemaking, solely by virtue of its initiation, contmue unless and until a regulation is

finalized and adopted. p
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(1998) 64 Cal. App. 4th 135,‘ 139 [petitioners bear burden of demonstrating writ of mandate
requirements).)

With respect to any beneficial right, plaintiffs continue to fail to even attempt to articulate
such a right. And neither defendants nor the Court should have to guess at what that right might
Be. For this reason alone, the fifth cause of action should be dismissed.

With respect to any ministerial duty, plaintiffs unpersuasively attempt to distinguish the
Third District Court of Appeal’s dt:cision in California Pub. Records Research, Inc. v. Cty of Yolo
(2016) 4 Cal.App.5th 150, which is the most salient, controlling authority on this issue. Plaintiffs
argue that the comparatively lengthy DROS fee statute contains a “level of detail” that the
California Public Records Act provisions at issue in California Public Records Research did not
contain. '(Pls.’ Opp’n at pp. 13-14, n'. 5.) But that distint:tion is of no consequence. It- does not
matter which statute contains more words. Rather, what matters is that the statute at issue in
California Public Records Research required the setting of a fee only “in an amount necessary” to
te(tover specified costs (i.e., “direct and indirect txzsts” associated with providing copies) and did |
not require that the fee be set “in atty particular amount.” (4 Cal.App. 5th at p. 178.) The same
can be said;for the DROS fee statute, which also does not require the Department to set the fee in
émy particular amount, but only in an amount “no more than is necessary” to fund Specified costs
(i.e., the costs listed in section 28225, subdivision (b)). If the statutory framework at issue in
California Public Records Research did not give rise to a ministerial duty, tavhich it did not, then
the DROS fee statute does not impose on the‘Départment a ministerial duty to calculate the
DROS in the manner utged by plaintiffs.

Indeed, plaintiffs claim that section 28225 requires the Department to “periodically rév_iew”
the amount of the DROS fee. (Pls.” Opp’n at p. 14.) At what periods or intervals this is supposed .
to occur, plaintiffs do not say. But how could they? Nothing in the languttgc of the statute
requires it. Elsewhere plaintiffs state that section 28225 requires “that the amount charged for the
Fee should be subject to ongoing monitoring by the Department.” (Ibid.) Again, though, nothing
in the statute speaks to “ongoing monitoring.’; And these kinds of directions (i.e., instructions

that a state agency perform some vaguely phrased act in a particular manner at a particular time)
et A .
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- will take, to his discretion™]; see also Pich v. Lightbourne (2013) 221 Cal. App.4th 480, 493 [“It is

" the performancé of continuoué duties.” (See 55 C.J.S. Mandamué § 76, footnotes dmitted.)

are precisely not what a writ of mandate is supposed to encompass. (See Sprague v. Fawcett
(17879) 53 Cai. 408, 408 [“This Court cannot by mandamus compel him to determine the question
in a particular manner”]; Friedland v. Superior Court (1945) 67 Cal.App.Zd 619, 623 [“It is said .
. . that mandamus may not be used to compel the exercise of official discretion in any particular

manner; that it may only direct that an officer act, and must leave the matter as to what action he

not enough, moreover, that the public entity or officer have been under an obligation to perform a
function if the function itself involves the exercise of discrction”].) One authority has even
réoognized a general rule, subject to a limited exception not applicable here_,, that mandamus “is
not an .appropriate remedy to compel a general course of official conduct or a long series of |

continuous acts. One rationale for the rule is that it is generally impossible for a court to oversee

Because plaintiffs have failed to demonstrate both a ministerial duty and a beneficial right,
the Court should dismiss the fifth cause of action.*
I PLAINTIFFS’ READING OF SECTION 28225 As IT RELATES TO APPS Is WRONG.

Plaintiffs’ argument in support of thé ninth cause of action depends on a distinction, |
manufactured by plaintiffs, between “APPS-based” and “non-APPS-based” law cnforccrﬂcnt
activities. (Compare Pls.” Opp’n at p. 19 with id. at p. 20.) It also depends on plaintiffs’
particular definitions of those terms. More specifically, plaintiffs argue that SB 819 authorized
the expenditure of DROS fee revenues only on law enforcement activities that are “APPS-based,”
with that phrase being limited to, according to plaintiffs, cases in;rolving armed and prohibited
persons identified as a result of the ordinary course of the APPS program proper (i.e., the cross-
referencing of databases, the creation of an official list of armed and pfohibited persons, and law
enforcement’s actions in response to that listj. On the other hand, plaintiffs argue that SB 819 di;i

not authorize any expenditures on law enforcement activities that are “non-APPS-based,” which

4 Plaintiffs briefly argue in the alternative, and without citation to authority, that
defendants have somehow abused their discretion in setting the DROS Fee at $19.00. (Pls.
Opp’n at p. 18.) But defendants have waived this argument, expressly stating in thieir opening
pape)rs that “the abuse of discretion standard does not apply here.” (Pls.” Opening Brief at p. 18,
n.7. '

8
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plaintiffs essentially define as any other law enforcement activity related to firearms possession,
including but not limited to any efforts to disarm prohibited persons who may have come to the
attention of the Department in some other manner (e.g., a tip from a member of the general public
or a concerned relative). These distinctions and definitions created by plaintiffs are beside the
point. |

In relevant part, section 28225 speaks generally in terms of “possession,” not “APPS” and
certainly not “APPS-based” nnd “non-APPS-besed” law enforcement activities. Additionally,
while the uncodified language of SB 819 refers to a legislative intent to allow the Department to
utilize the DROS account for “fnnding enforcement of the Armed Prohibited Persons System’;
(Senate Bill 819 (Leno), Stats. 2010, ch. 743, § 1(g)), there is no indication that the Legislature
understood that phrasing to mean the same narrowly-defined cntegories of armed and prohibited
cases plaintiffs contend. On the contrary, SB 819 as a whole shows a legislative intent to fund
enforcement activities related to the illegal possession of firearms by prohibited persons more
generally. (See id., § 1(d) & (f).). | | |

Finally, even if the Court were to take plaintiffs’ narrow view of what the word
“possession” means in the context of section 28225, itis worth reiterating that only a small '
percentage (i.e., approximately five percent) of the law enforcement activities at issue fall outside
of that definition. (See Lindley Depo. at pp. 26:23- 27 10.) In other words, plaintiffs have no
objection to ninety-five percent of the activities at issue. These circumstances, along with the
public safety risks if the Department were directed not to enforce the law with respect to a certain
subset of armed and prohibited persons, counsel against declaratory relief. (See Civ. Proc. Code, .
§ 1061 [“The court may refuse to exercise the power granted by this chapter in eny case where its
declaration or determination is not necessary or proper at the time under all the circumstant:es”]*
Pac. Elec. Ry. Co. v. Dewey (1949) 95 Cal.App.2d 69, 71 [“Permrssron to resort to declaratory

rellef is a matter of sound discretion of the court”).)

9
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CONCLUSION

For the rcasons set forth above, the Court should grant defcndants motlon and dlsmlss the

ﬁfth and mnth causes of action.

Dated: July 21, 2017

S5A2013113332
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ANTHONY R. HAKL
Deputy Attorney General : :
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