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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

V.

XAVIER BECERRA, in His Official

Capacity as Attorney General For the State
of California; STEPHEN LINDLEY, in
His Official Capacity as Acting Chief for
the California Department of Justice,
BETTY T. YEE, in Her Official Capacity
as State Controller, and DOES 1 - 10,

Defendants and Respondents.

Case No. 34-2013-80001667

SEPARATE STATEMENT IN SUPPORT OF
PLAINTIFFS’ MOTION TO COMPEL
ADDITIONAL RESPONSES TO REQUEST
FOR ADMISSIONS (SET THREE) |
PROPOUNDED ON DEFENDANTS XAVIER
BECERRA AND STEPHEN LINDLEY

Hearing Date: November 3, 2017

Hearing Time: 9:00 am.

Judge: Honorable Michael P. Kenny
Dept.: 31

Trial Date:  March 16, 2018

Action Filed: October 16, 2013

Plaintiffs/Petitioners David Gentry, James Parker, Mark Midlam, James Bass, and

Calguns Shooting Sports Association (collectlvely “Plamtlffs ) hereby submit this Separate

Statement pursuant to California Rules of Court, ru]e 3. 1345 in support of Plaintiffs’ Motion to

Compel Further Responses to Requests for Admlssmns Set Three

- '
i ’

Propounded on

A

Defendants/Respondents Xavier Becerra and Stephen Lmdley (tj:o]l‘ectwely “Defendants™).
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REQUEST FOR ADMISSION NO. 153
Admit that immediately prior to the passage of SB 819, SECTION 28225 did not
authorize CAL DOJ to use DROS FEE FUNDS to pay for attommeys to defend state
employees.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XI1II of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request is also cumulative and therefore burdensome and oppressive, plaintiffs
having already deposed defendant Stephen Lindley and Departrent of Justice
employee David Harper regarding this and related topics.

The phrase “pay for attorneys to defend state employees”™ is vague.

The request, especially when served in connection with Form Interrogatory 17.1
and the other requests herein, is also an improper use of the request for admission
procedure. The purpose of that procedure is to expedite tnials and to eliminate the
need for proof when matters are not legitimately contested. (Cembrook v.
Superior Court (1961) 56 Cal.2d 423, 429; see also Sl v. Sparrow (2001) 92
Cal.App.4th 860, 864.) The request for admission device is not tntended to
provide a windfall to litigants in granting a substantive victory in the case by
deeming matenal issues admutted. (St. Mary v. Superior Court (2014) 223

Cal App.4th 762, 783-784.) Section 2033 is “calculated to compel admissions as
to all things that cannot reasonably be controverted” not to provide “gotcha,” after-
the-fact penalties for pressing issues that were legitimately contested. (Haseltine
v. Haseltine (1962) 203 Cal. App.2d 48, 61; see also Elston v. City of Turlock
(1985) 38 Cal.3d 227, 235 [“Although the admissions procedure is designed to
expedite matters by avoiding trial on undisputed 1ssues, the request at 1ssue here
did not include issues as to which the parties might conceivably agree.”],
superseded by statute on another basis as descnibed in Tackett v. City of
Huntington Beach (1994) 22 Cal. App.4th 60, 64-65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. Stare Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ iﬁ'lplied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute

as to how the money collected by the government is being used. Cf Oliver & Williams Elevator
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Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accdrd Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisﬁed:”).

Every case Defendants cite in support of their objection claiming this request 1s
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010 (expressly
stating that requests for admissions requiring the application of law to fact are allowed).

An objection that a request for admission is cumulative because the issue was already
discussed during a deposition is patently meritless. See Scalfv. D.B. Log Homes, Inc., 128 Cal.
App. 4th 1510, 1522 (2005) (“There is a vast difference between written discovery admissions,
which are “ ‘a studied response, . . . that occur ‘under the direction and supervision of counsel,

%)

who has full professional realization of their significance’” [citation] and glib, easily
misunderstood answers given by a lay opponent in a deposition.”); see also Civ. Proc. Code §
2033.410. It is well known that discovery tools like oral depositions, requests for admissions, and
interrogatories “are designed to be used in a coordinated fashion; i.e., what one method cannot
get, another generally can.” Cal. Prac. Guide Civ. Pro. Before Trial §§ 8:377-78 (Rutter 2017);
see also Cal. Civ. Prac. Procedure § 13:130 (2017) (“The final set of interrogatories should be

used to follow up on questions or issues that were not fully answered or resolved during
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deposition, and to pin down the responding party's contentions.”). Just “because the same
question has been answered in a previous deposition does not preclude the request for a reply to
an interrdgatory in the absence of a showing that the requirement of a reply would be unjust,
inequiﬁble, oppressive or burdensome. Darbee v. Super. Cr., 208 Cal. App. 2d 680, 687 (1962).
“[T]he burden of such a showing is upon the one who objects to the interrogatory.” Id. There is
no logical reason why the rules applicable to post-deposition interrogatories would not also apply
to post-deposition requests for admissions, and no logical reason whﬁ Defendants’ objection
should be sustained. |

REQUEST FOR ADMISSION NO. 156

Admit that, prior to the passage SB 819, CAL DOJ considered whether use of
DROS SPECIAL ACCOUNT (as used herein, “DROS SPECIAL ACCOUNT”
refers to the portion of the state’s General Fund wherein DROS FEE FUNDS are
deposited) funds for APPS-related law enforcement activities constituted a tax.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropnation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XHI of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request, especially when served in connection with Form Interrogatory 17.1
and the other requests herein, is also an improper use of the request for admission
procedure, The purpose of that procedure is to expedite trials and to eliminate the
need for proof when matters are not legitimately contested. (Cembrook v.
Superior Court (1961) 56 Cal.2d 423, 429; see also Std! v. Sparrow (2001) 92
Cal App.4th 860, 864.) The request for admission device is not intended to
provide a windfall to litigants in granting a substantive victory in the case by
deeming matenal issues admitted. (St. Mary v. Superior Court (2014) 223

Cal App.4th 762, 783-784.) Section 2033 is “calculated to compel admissions as
to all things that cannot reasonably be controverted” not to provide “gotcha,” after-
the-fact penalties for pressing issues that were legitimately contested. (Haseltine
v. Haseltine (1962) 203 Cal App.2d 48, 61; see also Elston v. City of Turlock
(1985) 38 Cal.3d 227, 235 [*“Although the admissions procedure 1s designed to
expedite matters by avoiding tnal on undisputed issues, the request at issue here
did not include issues as to which the parties might concetvably agree.”],
superseded by statute on another basis as described in Tacketr v. City of
Huntington Beach (1994) 22 Cal. App.4th 60, 64—65.)
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The phrase “considered” is vague and therefore this request potentially calls for
information protected by the official information and deliberative process
privileges, as well as the attomey-client pnivilege and work product doctrine.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought 1s relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to ﬁncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

Every case Defendants cite in support of their objection claiming this request is
“improper” 1s misrepresented by Defendants. For exémple, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests _for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby “setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423,429, 15 Cal Rptr. 127, 364 P.2d 303.}

Burke v. Super. Ct., 71 Cal. 2d 276, 282 {1969); see Code Civ. Proc. § 2033.010 (expressly

stating that requests for admissions requiring the application of law to fact are allowed).

'REQUEST FOR ADMISSION NO. 157
Admit that it is the position of CAL DOJ that law-abiding citizens who participate
in the DROS PROCESS do not place an unusual burden on the general public as
to the illegal possession of firearms.

i1
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RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming matenal issues admitted. (St. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal . App.2d
48, 61; see also Eiston v. Ciry of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure 1s designed to expedite matters by avoiding tmal on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tacketr v. City of Huntington Beach (1994) 22 Cal. App.4th 60, 64—-65.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is

“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,

C1, 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at tnal, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010 (expressly

stating that requests for admissions requiring the application of law to fact are allowed).

REQUEST FOR ADMISSION NO. 158
Admit that the DROS FEE operates, at least in part, as a property tax under Article
XIII, section 1, of the California Constitution.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are

6
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not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stuil v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (Sr. Mary v.
Superior Court (2014) 223 Cal App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d
48, 61; see also Elston v. City of Turiock (1985) 38 Cal.3d 227, 235 [*Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
“described in Tackett v. City of Huntington Beach (1994) 22 Cal App.4th 60, 64—65.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” 1s misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party 1s served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at tnal, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal 2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

" Burke v, Super. Cr., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010 (expressly

stating that requests for admissions requiring the application of law to fact are allowed).

REQUEST FOR ADMISSION NO. 159
Admt that it 1s the position of CAL DQJ that law-abiding citizens who participate
in the DROS PROCESS pose no greater burden on the public as to illegal firearms
possession than do law-abiding citizens who have not participated in the DROS
PROCESS.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are -
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stuit v. Sparrow (2001) 92 Cal App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a

7
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substantive victory in the case by deeming material issues admitted. (St. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 1s
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing i1ssues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal. App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal App.4th 60, 64-65.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Cr., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question properly
raised in the pleadings he cannot object simply by asserting that the request calls for a conclusion
of law. He should make the admission if he is able to do so and does not in good faith intend to
contest the issue at trial, thereby ‘setting at rest a triable issue.’(Cembrook v. Superior Court of
City and County of San Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.}

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are

allowed).

REQUEST FOR ADMISSION NO. 160
Admit that it is the position of CAL DOJ that law-abiding citizens who participate
in the DROS PROCESS pose a greater burden on the public as to iilegal firearms
possession than do law-abiding citizens who have not participated in the DROS
PROCESS.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,

8
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429; see also Stufl v. Sparrow (2001) 92 Cal App.4th 860, 864.} The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming matenal issues admitted. {Sr. Mary v.
Superior Court (2014) 223 Cal App.4th 762, 783-784.) Section 2033 is
“calculated to compe! admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although

the admissions procedure is designed to expedite matters by avoiding tnal on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as ‘
described in Tacketr v. City of Huntington Beach (1994) 22 Cal. App.4th 60, 64—65.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED
Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,

Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

“to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.}

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969), see Code Civ. Proc. § 2033.010 (expressly

stating that requests for admissions requiring the application of law to fact are allowed).

REQUEST FOR ADMISSION NO. 161
Admit that it is the position of CAL DOJ that law-abiding firearms owners have a
greater interest, as compared to other law-abiding citizens who do not own
firearms, in ensuring firearms are not in the possession of persons who are not
legally permitted to posses a firearm,

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Sruli v. Sparrow (2001) 92 Cal App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming materia! issues admitted. (Sr. Mary v.

9 :
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Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 1s
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal.App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed 1ssues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal. App.4th 60, 64—65.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED
Every case Defendants cite in support of their objection claiming this request is

“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,

Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he 1s able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.”{(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969}, see Code Civ. Proc. § 2033.010 (expressly
stating that requests for admissions requiring the application of law to fact are allowed). '

REQUEST FOR ADMISSION NO. 162

Admit that it is the position of CAL DQJ that law-abiding firearms owners do not
have a greater interest, as compared to other law-abiding citizens who do not own
firearms, in insuring firearms are not in the possession of persons who are not
legally permitted to posses a firearm.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure 1s to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants 1n granting a
substantive victory in the case by deeming material issues admitted. (Sz. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compe! admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d
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48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the

parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal. App.4th 60, 64-65.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he 1s able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303))

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010 (expressly
stating that requests for admissions requiring the application of law to fact are allowed).

REQUEST FOR ADMISSION NO. 166

Admit that at some point before SB 819 was introduced (02/18/11), the
DEPARTMENT was aware of the possibility that SB 819 could be challenged as
creating an illegal tax.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request also potentially calls for information protected by the official
information and deliberative process privileges, as well as the attorney-client
privilege and work product doctrine.

Iy ‘

i

1

11

SEP. STATEMENT ISO MTC ADDITIONAL RESPONSES TO RFA (SET THREE)




10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25
26
27
28

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection 1s unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 {1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Barnk v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rle to the facts and the consequent
determination whether the rule is satisfied.”}.

REQUEST FOR ADMISSION NO. 167
Admit that at some point between the time SB 819 (was introduced (02/18/11)
and the time SB 819 was voted on by the Californmia Senate (06/01/11), the
DEPARTMENT was aware of opposition to SB 819 based on the claim that, if
enacted, SB 819 would operate as a tax.

RESPONSE

Defendants object to this request. 1t is irrelevant to the causes of action remaining

in this case, which challenge the validity of the appropriation of funds under SB

140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as

an unlawful “tax” under Article XIII of the California Constitution (Sixth,

Seventh, and Eight Causes of Action.)} The causes of action related to the amount

of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of -
Action) have been resolved.

The request also potentially calls for information protected by the official
information and deliberative process privileges, as well as the attorney-client
privilege and work product doctrine.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
oj'Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax

claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
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as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues ﬁere
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law”); accord Neecke v. Citj of Mill Valiley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concemn the application of the rule to the facts aﬁd the consequent

determination whether the rule is satisfied.”).

REQUEST FOR ADMISSION NO. 168
Admit that prior to SB 819 becoming law, the DEPARTMENT never issued a
publicly available statement as to whether SB 819 created a tax.

RESPONSE

Defendants object fo this request. 1t is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unjawful “tax” under Article XIII of the Califormia Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action} have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought 1s relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure queAstions of law, they are mixed questions of fact when, as here, there 1s a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

1
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REQUEST FOR ADMISSION NO. 169
Admit that, since SB 819 became law, the DEPARTMENT has not issued a
publicly available statement as to whether SB 819 created a tax, it being
understood that any statement made in the context of litigation is not considered
“publicly available” for the purpose of this request.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the dlscovery sought is relevant to
Plaintiffs’ illegal tax claims, specxﬁcally under the standard put forth in Sinclair Paint v. Srate Bd.
of Equal: zation, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent

determination whether the rule 1s satisfied.”).

REQUEST FOR ADMISSION NO. 171
Admit that the DROS FEE is used to fund FIELD ACTIVITIES {as used herein,
“FIELD ACTIVITIES” refers to law enforcement activities performed outside of
a law enforcement facility; by way of example and not limitation, traveling to a
home or business to determine if a person thereat possesses one or more firearms
that the person is legally meligible to possess, for the purpose of, inter alia,
seizing illegally possessed firearms) aimed at reducing illegal possession of
firearms.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
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140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article X1II of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection i1s unfounded; the discovery sought is relevant to

Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.

of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute

as to how the money collected by the government is being used. Cf Oliver & Williams Elevator

- Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here

involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent

determination whether the rule is satisfied.”).

REQUEST FOR ADMISSION NO. 172 .
Admit that the FIELD ACTIVITIES aimed at reducing illegal possession of
firearms that are funded at least in part from DROS FEE FUND are not limited to
reducing firearm possession by those who have appeared on the APPS list.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the Califormia Constitution (Sixth,

Seventh, and Eight Causes of Action.} The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection 1s unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
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claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 {(1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1 995)£ see
also Crocker Nat'l Bank v. Citv & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed

" questions of law and fact concern the application of the rule to the facts and the consequent

determination whether the rule is satisfied.”).

REQUEST FOR ADMISSION NO. 173
Admit that it is the DEPARTMENTs (as used herein, “DEPARTMENT” and
“CAL DOJ"’ both refer to the Califorma Department of Justice, including any
entities within the DEPARTMENT/CAL DOJ) opinion that, based on available
data, less than half of the DROS FEE payers in a given year will ever be on the
APPS list.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action} and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Actlon) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objeétion is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975} (“Since the issues here
involve the appiicabi lity of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
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questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

REQUEST FOR ADMISSION NO. 176

Admit that a DROS FEE-payer who never becomes legally prohibited from
possessing firearms does not get a benefit regarding FIELD ACTIVITIES funded
with DROS FEE FUNDS.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is also an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961} 56 Cal.2d 423,
429; see also Stuil v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device 1s not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming matenial issues admitted. (St. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Flaseltine v. Haseltine (1962) 203 Cal App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [*“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include 1ssues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described i Tackett v. City of Huntington Beach (1994) 22 Cal App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010

{expressly stating that requests for admissions requiring the application of law to fact are
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allowed).

REQUEST FOR ADMISSION NO. 177
Admit that a person who never becomes legaily prohibited from possessing
firearms does not get a benefit regarding FIELD ACTIVITIES funded with
DROS FEE FUNDS that 1s different from the benefit received by a similar
California citizen who does not possess a firearm.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, 1s also an
improper use of the request for admission procedure. The purpose of that
procedure 1s to expedite trials and to eliminate the need for proof when matters are
not legititnately contested. (Cembrook v. Superior Court {(1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (. Mary v.
Superior Court (2014) 223 Cal.App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d -
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.””], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach {1994} 22 Cal . App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” 1s misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used |

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are

allowed).
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REQUEST FOR ADMISSION NO. 180
Admit the DEPARTMENT contends that any otherwise legitimate law
enforcement activity performed by the DEPARTMENT related to a firearm-
related violation of law can be funded from DROS FEE FUNDS.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request, especially when served in connection with Form Interrogatory 17.1
and the other requests herein, is also an improper use of the request for admission
procedure. The purpose of that procedure is to expedite trials and to eliminate the
need for proof when matters are not legitimately contested. (Cembrook v.
Superior Court (1961) 56 Cal.2d 423, 429, see also Stull v. Sparrow (2001) 92
Cal . App.4th 860, 864.) The request for admission device is not intended to
provide a windfall to litigants in granting a substantive victory in the case by
deeming material issues admitted. (Sr. Mary v. Superior Court (2014) 223
Cal . App.4th 762, 783-784.) Section 2033 is “calculated to compel admissions as
to all things that cannot reasonably be controverted” not to provide “gotcha,” after-
the-fact penalties for pressing issues that were legitimately contested. (Haseltine
v. Haseltine (1962) 203 Cal. App.2d 48, 61; see also Eiston v. City of Turlock
(1985) 38 Cal.3d 227, 235 [*“Although the admissions procedure is designed to
expedite matters by avoiding tnal on undisputed issues, the request at issue here
did not include issues as to which the parties might conceivably agree.”],
superseded by statute on another basis as described in Tacketr v. City of
Huntington Beach (1994) 22 Cal App.4th 60, 64-65.)

The phrase “otherwise legitimate law enforcement activity” is also vague.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here

involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
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a question of law”); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent

determination whether the rule is satisfied.”).

REQUEST FOR ADMISSION NO. 181

Admit that 1t is the responding parties’ position that the seizure of property based
- on information in the APPS list is a benefit to a fee payor that results from the
payment of the DROS FEE.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is also an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,

- 429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for

“admission device is not intended to provide a windfall to litigants in granting a
“substantive victory in the case by deeming material issues admitted. (St. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal. App.2d
48, 61, see also Flston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach {1994) 22 Cal . App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission conceming a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)
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Burjke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are

allowed).

REQUEST FOR ADMISSION NO. 182
Admit that it is the responding parties’ position that the seizure of firearms from a
DROS FEE payer, pursuant to information on the APPS list, benefits the payer
because the seizure prevents seized weapons from being illegally used in the
future. ‘

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is also an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961} 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (S7. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal.App.2d
48, 61; see also Elsron v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include 1ssues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct, 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission conceming a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a tniable 1ssue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15.Cal Rptr. 127, 364 P.2d 303.)

Burke v. Super. Cr., 71 Cal. 2d 276, 282 (1569); see Code Civ. Proc. § 2033.010
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(expressly stating that requests for admissions requiring the application of law to fact are
allowed).
REQUEST FOR ADMISSION NO. 183

Admit that it 1s the responding parties’ position that the seizure of property based
on information on the APPS list is a benefit to the general public.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is also an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming matenal issues admitted. (St. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal. App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request 1s
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127,364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions reqﬁiring the application of law to fact are

allowed).
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REQUEST FOR ADMISSION NO. 184

Admit that it is the responding partiés’ position that the seizure of property based
on information [not on the APPS list}! is a benefit to the general public.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is also an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (S1. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal.App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the -
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.”(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

Burke v. Super. C1, 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are
allowed). |
i

! This reflects the correction of a typographical error in plaintiffs’ original request, as agreed by the parties.
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REQUEST FOR ADMISSION NO. 185
Adimit that it is responding parties’ contention that the purchase of a firearm, in
and of itself, creates a burden on the public because the firearm might be used in a
future violation of law.

RESPONSE .

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is also an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (Sz. Mary v.
Superior Court (2014) 223 Cal. App.4th 762, 783-784.) Section 2033 1s
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal.App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding tnal on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackert v. City of Huntington Beach (1994) 22 Cal.App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to,
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

Burke v. Super. C1., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are
allowed). |
1
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REQUEST FOR ADMISSION NO. 186 '
Admit that it is responding parties’ contention that all of the APPS-based law
enforcement activities funded via DROS FEE FUNDS are “necessary” under
SECTION 28225.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request, especially when served in connection with Form Interrogatory 17.1
and the other requests herein, is also an improper use of the request for admission
procedure. The purpose of that procedure is to expedite trials and to eliminate the
need for proof when matters are not legitimately contested. (Cembrook v.
Superior Court (1961) 56 Cal.2d 423, 429; see also Stull v. Sparrow (2001) 92
Cal.App.4th 860, 864.) The request for admission device 1s not intended to
provide a windfall to litigants in granting a substantive victory in the case by
deeming material issues admitted. (St. Mary v. Superior Court (2014) 223

Cal App.4th 762, 783-784.) Section 2033 is “calculated to compel admissions as
to all things that cannot reasonably be controverted” not to provide “gotcha,” after-
the-fact penalties for pressing issues that were legitimately contested. (Haseltine
v. Haseltine (1962) 203 Cal.App.2d 48, 61; see also Elston v. City of Turlock
(1985) 38 Cal.3d 227, 235 [“Although the admissions procedure is designed to
expedite matters by avoiding trial on undisputed issues, the request at issue here
did not include issues as to which the parties might conceivably agree.”],
superseded by statute on another basis as described in Tackett v. City of
Huntington Beach {1994) 22 Cal. App.4th 60, 64—65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with

a question of law™Y; accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
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1 || also Crocker Nat'l Banfc v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989} (“Mixed

2 questiqns of law and fact concern the application of the rule to the facts and the consequent

3 | determination whether the rule is satisfied.”).

4 Every case Defendants cite in support of their objection claiming this request 1s

5 [ “improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party 1s served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
10 do so and does not in good faith intend to contest the issue at tnal, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San

il Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)

12 Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010

L= - I T -

13 [ (expressly stating that requests for admissions requiring the application of law to fact are

14 | allowed).

15 | REQUEST FOR ADMISSION NO. 189
Admit that CAL DOJ is unaware of any evidence suggesting that more than ten

16 percent of DROS FEE payers are expected to appear on the APPS list.
17 RESPONSE
18 Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
19 140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,
20 Seventh, and Eight Causes of Action.) The causes of action related to the amount
21 of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.
22
Without waiving this objection, defendants respond as follows:
23
24 Unable to admit or deny.
25 REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED
96 Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
27 Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
28 of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that itlegal tax
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claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute |
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule 1s satisfied.”). |

The request asks Defendants—representat_ives of thé California Departiment of
Justice—whether the Department is aware of evidence on a specific topic. After making a
reasonable inquiry within the Department, Defendants will certainly be able to know if the
Department knows of any evidence on the topic at issue. Either the Department 1s aware of
something or it is not; there is no other possible legitimate response. The only reasons Defendants
are “unable” to respond to this request are either that they never made a reasonable inquiry, or
they have chosen not to respond notwithstanding the fact they have a legal obligation to do so (or

both). Either way, the Court should order a further response to the relevant request.

REQUEST FOR ADMISSION NO. 190 .
Admit that it is CAL DOJ’ s position that the costs associated with APPS-based -
FIELD ACTIVITIES are “costs associated with funding Department of Justice
firearms-related . . . enforcement activities related to the . . . possession . . . of
firearms[.]""?

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge 5B 819 as
an unlawful “tax” under Article XIIi of the California Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection 1s unfounded; the discovery sought is relevant to

2 Pen. Code, § 28225, subd. (b )(11 ).

27

SEP. STATEMENT ISO MTC ADDITIONAL RESPONSES TO RFA (SET THREE)




(7

L = . ™, I

10
11
12
13
i4
15
16
17
I8
19
20
21
22
23
24
25
26
27

28

Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal 4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed qﬁéstions of fact when, as here, there is a dispute
as to how the money collect;ad by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law”); accord Neecke v. City of Miil Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the ruie to the facts and the consequent

determination whether the rule is satisfied.”).

REQUEST FOR ADMISSION NO. 190
Admit that it is CAL DOJ’ s position that the costs associated with APPS-based
FIELD ACTIVITIES are “costs associated with funding Department of Justice
firearms-related . . . enforcement activities related to the . . . possession . . . of
firearms[.]"™

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the Califorma Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975} (“Since the issues here

involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with

3 Pen. Code, § 28225, subd. (b )(11).
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a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989} (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent

determination whether the rule 1s satisfied.”).

REQUEST FOR ADMISSION NO. 191
Admit that it 1is CAL DOJ’s position that the costs associated with APPS-based
FIELD ACTIVITIES are “costs associated with funding Department of Justice
firearms-related regulatory . . . activities related to the . . . possession . . .of
firearms[.]™ '

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax™ under Article XIII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to

~ Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.

of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bankv. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 {(1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

Iy

Iy

‘.
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REQUEST FOR ADMISSION NO. 192

Admit that it is CAL DOJ’ s position that APPS-based FIELD ACTIVITIES are
“firearms-related regulatory . . . activities related to the . . . possession . . . of
firearms[.]”*

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth, '
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to

Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.

of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax

claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute

as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator

Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“*Since the issues here

mvolve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with

a question of law™); accord Neecke v. City of Mill Valfey, 39 Cal. App. 4th 946, 953 (1995); see

also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed

questions of law and fact concern the application of ﬂ1e rule to the facts and the consequent

determination whether the rule 1s satisfied.”).

REQUEST FOR ADMISSION NO. 195

Admit that, to the extent attorney work has been funded from the DROS’

SPECIAL ACCOUNT in the last fifteen years, such work was mostly related to
litigation. '

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution {Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount

SHd.
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of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

It is also cumulative and therefore burdensome and oppressive in light of the
deposition testimony of Stephen Lindley (given after plaintiffs propounded this
discovery) agreeing with counsel for plaintiffs that “DROS Special Account
money has been spent defending firearm-related litigation in . . . the last ten years”
and estimating the amount of that expenditure to be in the “mallions.” (Lindley
Depo. at p. 33.) To the extent this fact is relevant to the remaining causes of
action, all that is relevant is the existence of this expenditure (as opposed to the
details demanded by plaintiffs, which are unnecessary to the resolution of the legal
issues before the Court). And searching records covering fifteen years to attempt
to answer this question would be unduly burdensome and oppressive.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs” illegal tax claims, specifically under the standard put forth in Sinciair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Nececke v. City of Mill Valley, 3% Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed -
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule 1s satisfied.”).

An objection that a request for admission is cumulative because the issue was already
discussed during a deposition is patently meritless. See Scalf v. D.B. Log Homes, Inc., 128 Cal.
App. 4th 1510, 1522 (2005) (“There is a vast difference between written discovery admissions,
which are “ ‘a studied response, . . . that occur “under the direction and supervision of counsel,

17

who has full professional realization of their significance’” [citation] and glib, easily
misunderstood answers given by a lay opponent in a deposition.”); see also Civ. Proc. Code §

2033.410. It is well known that discovery tools like oral depositions, requests for admissions, and
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interrogatories “are designed to be used in a coordinated fashion,; i.e., what one method cannot
get, another generally can.” Cal. Prac. Guide Civ. Pro. Before Tnal §§ 8:377-78 (Rutter 2017);
see also Cal. Civ. Prac. Procedure § 13:130 (2017) (“The final sét of interrogatories should be
used to follow up on questions or issues that were not fully answered or resolved during .
deposition, and to pin down the responding party's contentions.”). Just “because the same
question has been answered in a previous deposition does not preclude the request for a reply to
an interrogatory in the absence of a showing that the requirement of a reply would be unjust,
inequitable, oppressive or burdensome. Darbee v. Super. Ct., 208 Cal. App. 2d 680, 687 (1962).
“[T]he burden of such a showing is upon the one who objects to the interrogatory.” Id. There is
no logical reason why the rules applicable to post-deposition interrogatories would not also apply
to post-deposition requests for admissions, and no logical reason why Defendants’ objection
should be sustained. | | |

REQUEST FOR ADMISSION NO. 196
Admit that, as to internal consultant (code no. 3820) expenses paid out of the
DROS SPECIAL ACCOUNT in the last 15 years, the largest class of internal
consultant expense was legal services.

RESPONSE .

Defendants object to this request. It is iurelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the Califormia Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved. | '

It is also cumulative and therefore burdensome and oppressive in light of the
deposition testimony of Stephen Lindley {given after plaintiffs propounded this
discovery) agreeing with counsel for plaintiffs that “DROS Special Account
money has been spent defending firearm-related litigation in . . . the last ten years”
and estimating the amount of that expenditure to be in the “millions.” (Lindley
Depo. at p. 33.) To the extent this fact is relevant to the remaining causes of-
action, all that is relevant is the existence of this expenditure (as opposed to the
details demanded by plaintiffs, which are unnecessary to the resolution of the legal
issues before the Court). And searching records covering fifteen years to attempt
to answer this question would be unduly burdensome and oppressive.

iy
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REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs” illegal tax claims, specifically under the standard put forth m Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illlegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there 1s a disbute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law”); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent 7.
determination whether the rule is satisfied.”). -

REQUEST FOR ADMISSION NO. 201
Admit that CAL DOJ has no tangible record showing an analysis of the amount of
the DROS FEE wherein APPS-related costs are utilized.

RESPONSE .
Defendants object to this request. It ts irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropnation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved. The First Amended Complaint does not allege any
kind of challenge regarding the Gun Show Program.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Sipce the issues here

involve the applicability of taxing statutes to uncontradicted facts, we are confronted purély with
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a question of iaw”); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

An objection that ﬁ request for admission is cumulative because the issue was already
discussed during a deposiﬁon is patently meritless. See Scalfv. D.B. Log Homes, Inc., 128 Cal.
App. 4th 1510, 1522 (2005) (“There 1s a vast difference between written discovery admissions,
which are “ “a studied response, . . . that occur ‘under the direction and supervision of counsel,

7

who has full professional realization of their significance’” [citation] and glib, easily
misunderstood answers given by a lay opponent in a deposition.”); see also Civ. Proc. Code §

2033.410. | is well known that discovery tools like oral depositions, requests for admissions, and

 interrogatories “are designed to be used in a coordinated fashion; i.e., what one method cannot

get, another generally can.” Cal. Prac. Guide Civ. Pro. Before Trial §§ 8:377-78 (Rutter 2017);
see also Cal. Civ. Prac. Procedure § 13:130 (2017) (*“The final set of interrogatories should be
used to follow up on questions or issues that were not fully answered or resolved during
deposition, and to pin down the responding party's contentions.”). Just “because the same
question has been answered in a previous deposition does not preclude the request for a reply to
an interrogatory in the absence of a showing that the requirement of a reply would be unjust,
inequitable, oppressive or burdensome. Darbee v. Super. Ct., 208 Cal. App. 2d 680, 687 (1962).
“[T]he burden of such'a showing is upon the one who objects to the interrogatory.” Id. There 1s
no logical reason why the rules applicable to post-deposition interrogatories would not also apply
to post-deposition requests for admissions, and no logical reason why Defendants’ objection

should be sustained.

REQUEST FOR ADMISSION NO. 203
Admit that, for over ten years, CAL DOJ has used the DROS SPECIAL
ACCOUNT to pay for CAL DOJ attorneys to defend lawsuits.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining -
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
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an unlawful “tax” under Article XIII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee {Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

It is also cumulative and therefore burdensome and oppressive in light of the
deposition testimony of Stephen Lindley (given after plaintiffs propounded this
discovery) agreeing with counsel for plaintiffs that “DROS Special Account
money has been spent defending firearm-related litigation in . . . the last ten years”
and estimating the amount of that expenditure to be in the “millions.” (Lindley
Depo. at p. 33.) To the extent this fact is relevant to the remaining causes of
action, all that is relevant is the existence of this expenditure (as opposed to the
details demanded by plaintiffs, which are unnecessary to the resolution of the legal
issues before the Court).

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to

Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.

of Equalization, 15 Cal 4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax

claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facté, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concemn the application of the rulé to the facts and the consequent
determination whether the rule is satisfied.”).-

An objection that a request for admission is cumulative because the issue was already discussed
during a deposition is patently menitless. See Scalf v. D.B. Log Homes, Inc., 128 Cal. App. 4th
1510, 1522 (2005) (“There is a vast difference between written discovery admissions, which are
‘a studied response, . . . that occur ‘undgr the direction and supervision of cdunsel, who has full

1

professional realization of their significance’” [citation] and glib, easily misunderstood answers
given by a lay opponent in a deposition.”); see also Civ. Proc. Code § 2033.410. It is well known

that discovery tools like oral depositions, requests for admissions, and interrogatories “are
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designed to be used in a cdordinated fashion; 1.e., what one method cannot get, another generally
can.” Cal. Prac. Guide Civ. Pro. Before Tnial §§ 8:377-78 (Rutter 2017); see also Cal. Civ. Prac.
Procedure § 13:130 (2017) (“The final set of interrogatories should be used to follow up on
questions or issues that were not fully answered or resolved during deposition, and to pin down
the responding party's contentions.”). Just “because the same question has been answered in a '
previous deposition does not preclude the request for a reply to an interrogatory in the absence of
a showing that the requirement of a reply would be unjust, inequitable, oppressive or burdensome.
Darbee v. Super. Ct., 208 Cal. App. 2d 680, 687 (1962). “[T]he burden of such a showing is upon
the one who objects to the interrogatory.” Jd. There is no logical reason why the rules applicable
to post-deposition interrogatories would not also apply to post-deposition requests for admissions,

and no logical reason why Defendants’ objection should be sustained.

REQUEST FOR ADMISSION NO. 205 :
Admit that, as to only those expenditures funded from the DROS SPECIAL
ACCOUNT for costs arising from the operation of the DROS PROCESS,
$6,462,448 was the total of CAL DOJ’s actual year-end expenditures in fiscal
year 2003-04.

RESPONSE

Defendants object to this request. The phrase “as to only those expenditures
funded from the DROS SPECIAL ACCOUNT for costs arising from the operation

~ of the DROS PROCESS” is unclear. Without waiving this objection, and based on
the document numbered AGRFP000359, defendants admit that for fiscal year
2003-04 the Bureau of Firearms’ actual year-end expenditures of DROS Special
Fund monies on the Dealers Record of Sale Program was $6,462,448,

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illega! tax claims, specifically under the standard put forth in Sinclair Paint v. State Bd.
of Equalization, 15 Cal 4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Oliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with

a question of law”); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
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also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule 1s satisfied.”).

This request asks if $6,462,448 of money from the “DROS SPECIAL ACCOUNT” was
spent on “costs arising from the operation of the DROS PROCESS].]” Rather than responding to
that inquiry, Defendants responded as if the term DROS PROCESS—which was specifically
defined with a definition the Department itself uses—was actually the term “Dealers Record of
Sale Program[.]” If Defendants confirm this was an oversight and that they used the terms
“DROS PROCESS” and “Dealers Record of Sale Program” synonymously, then the dispute over
Defendants’ response will be resolved. If, however, Defendants were trymng to avoid responding
to the request made, then the response 1s evasive and a further response should be ordered. Code
Civ. Proc. § 2033.220(a) (“Each answer ina response to requests for admission shall be as
complete and straightforward as the information reasonably available to the responding party
permits.”).

REQUEST FOR ADMISSION NO. 206
Admit that CAL DOJ communicated with State Senator Mark Leno, including
any representative thereof, as to whether SB 819, if enacted, would create a tax.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropnation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the Califormia Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request, especially when served in connection with Form Interrogatory 17.1
and the other requests herein, is an improper use of the request for admission
procedure. The purpose of that procedure is to expedite trials and to eliminate the
need for proof when matters are not legitimately contested. (Cembrook v.
Superior Court (1961) 56 Cal 2d 423, 429; see also Stull v. Sparrow (2001) 92

Cal App.4th 860, 864.) The request for admission device is not intended to
provide a windfall to litigants 1n granting a substantive victory in the case by
deeming material issues admitted. (St. Mary v. Superior Court (2014) 223

Cal. App.4th 762, 783-784.) Section 2033 is “calculated to compel admissions as
to all things that cannot reasonably be controverted” not to provide “gotcha,” after-
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the-fact penalties for pressing issues that were legitimately contested. (Haseltine
v. Haseltine (1962) 203 Cal App.2d 48, 61; see also Elston v. City of Turlock
(1985) 38 Cal.3d 227, 235 [*Although the admissions procedure 1s designed to
expedite matters by avoiding trial on undisputed issues, the request at issue here
did not include issues as to which the parties might conceivably agree.”],
superseded by statute on another basis as described in Tackert v. City of
Huntington Beach (1994) 22 Cal App.4th 60, 64-65.)

The request is also cumulative and therefore burdensome and oppressive, plaintiffs
having already deposed former employee Jessica Devencenzi regarding this and
related topics.

The request also potentially calls for information protected by the legislative
privilege.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, speciﬁcally under the standard put forth in Sinc/air Paint v. Stare Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants™ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Qliver & Williams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (*Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law”); accord Neecke v. C‘ity of Mill Valley, 39 Cal. App. 4th 946, 953 {1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

Every case Defendants cite in support of their objection claiming this request 1is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct, 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
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at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are
allowed). |

An objection th.'_a.t a reciueét for admission is cumulative because the 1ssue was already
discussed during a deposition is patently meritless. See Scalf v. D.B. Log Homes, Inc., 128 Cal.
App. 4tli 1510, 1522 (2005) (“There is a vast difference between written discovery admissions,
which are “ “a studied response, . . . that occur ‘under the direction and supervision of counsel,

1%

who has full professional realization of their significance’™ [citation] and glib, easily
misunderstood answers given by a lay opponent in a deposition.”); see also Civ. Proc. Code §
2033.410. Tt is well known that discovery tools like oral depositions, reqﬁests for admissions, and
interrogatories “are designéd to be used in a coordinated fashion; 1.e., what one method cannot
get, another generally can.” Cal. Prac. Guide Civ. Pro. Before Trial §§ 8:377-78 (Rutter 2017);
see also Cal. Civ. Prac. Procedure § 13:130 (2017} (“The final set'of interrogatories should be
used to follow up on questions or issues that were not fully answered or resolved during
deposition, and to pin down the responding party's contentions.”). Just “because the same
question has been answered 1n a previous deposition does not preclude the request for a reply to
an interrogatory in the absence of a showing that the requirement of a reply would be unjust,
inequitable, oppressive or burdensome. Darbee v. Super. Ct., 2087 Cal. App. 2d 680, 687 (1962).
“[TThe burden of such a showing 1s upon the one who objects to the interrogatory.” /4. There is
no logical reason why the rules applicable to post-deposition interrogatories would not also aﬁply

to post-deposition requests for admissions, and no logical reason why Defendants’ objection

should be sustained.

REQUEST FOR ADMISSION NO. 209
Admit that CAL DOJ contends that law-abiding DROS FEE payers receive a
benefit from APPS-based law enforcement activities because such activities help
to prevent gun ownership from becoming strongly associated with the random

acts of deranged individuals.
Iy
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RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. {Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429, see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (S1. Mary v.
Superior Court (2014) 223 Cal App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing issues
that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tacketr v. City of Huntington Beach (1994) 22 Cal.App.4th 60, 64—
65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Reason. .,

REQUEST FOR ADMISSION NO. 211
Admit that CAL DOJ contends that each and every DROS FEE payer creates a
burden because they each have the potential to become a prohibited person in
possession of a firearm.

RESPONSE

Defendants object to this request. The request, especially when served in
connection with Form Interrogatory 17.1 and the other requests herein, is an
improper use of the request for admission procedure. The purpose of that
procedure is to expedite trials and to eliminate the need for proof when matters are
not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423,
429; see also Stull v. Sparrow (2001} 92 Cal. App.4th 860, 864.) The request for
admission device is not intended to provide a windfall to litigants in granting a
substantive victory in the case by deeming material issues admitted. (S1. Mary v.
Superior Court (2014) 223 Cal App.4th 762, 783-784.) Section 2033 is
“calculated to compel admissions as to all things that cannot reasonably be
controverted” not to provide “gotcha,” after-the-fact penalties for pressing 1ssues
that were legitimately contested. (Haseltine v. Haselrine (1962) 203 Cal. App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although
the admissions procedure is designed to expedite matters by avoiding trial on
undisputed issues, the request at issue here did not include issues as to which the
parties might conceivably agree.”], superseded by statute on another basis as
described in Tackett v. City of Huntington Beach (1994) 22 Cal. App.4th 60, 64—
65.)
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REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Every case Defendants cite in support of their objection claiming this request is

“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,

Ct., 56 Cal. 2d 423, 429 (1961} supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission conceming a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the issue at trial, thereby ‘setting
at rest a triable issue.”(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are

allowed).

REQUEST FOR ADMISSION NO. 212
Admit that CAL DOJ contends it can legally allocate costs of APPS-based law
enforcement activities to all DROS FEE payers regardless of the percentage of
DROS FEE payers who actually become subject to APPS-based law enforcement
activities.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,
Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee {Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request, especially when served in connection with Form Interrogatory 17.1
and the other requests herein, is also an improper use of the request for admission
procedure. The purpose of that procedure is to expedite trials and to eliminate the
need for proof when matters are not legitimately contested. (Cembrook v.
Superior Court {1961) 56 Cal.2d 423, 429; see also Stull v. Sparrow (2001) 92
Cal. App.4th 860, 864.) The request for admission device 1s not intended to
provide a windfall to litigants in granting a substantive victory in the case by
deeming material issues admitted. (St. Mary v. Superior Court (2014) 223
Cal.App.4th 762, 783-784.) Section 2033 is “calculated to compel admissions as
to all things that cannot reasonably be controverted” not to provide “gotcha,” after-

- the-fact penalties for pressing issues that were legitimately contested. (Haseltine
v. Haseltine (1962) 203 Cal.App.2d 48, 61; see also Elston v. City of Turlock
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(1985) 38 Cal.3d 227, 235 [“Although the admissions procedure is designed to
expedite matters by avoiding trial on undisputed issues, the request at issue here
did not include issues as to which the parties might conceivably agree.”],

superseded by statute on another basis as described in Tackert v. City of
Huntington Beach (1994) 22 Cal.App.4th 60, 64-65.)

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Pdint v. State Bd.
of Equalization, 15 Cal 4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims are pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used. Cf. Olivér & Williams Elevaror
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the applicability of taxing statutes to uncontradicted facts, we are confronted pufely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
also Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of la“; and fact concern the application of the rule to the facts and the consequent
determination whether the rule is satisfied.”).

Every case Defendants cite in support of their objection claiming this request is
“improper” is misrepresented by Defendants. For example, Defendants argue Cembrook v. Super,
Ct., 56 Cal. 2d 423, 429 (1961) supports their position that requests for admissions cannot be used

to obtain admissions regarding legal contentions, when the case says exactly the opposite:

When a party is served with a request for admission conceming a legal question
properly raised in the pleadings he cannot object simply by asserting that the
request calls for a conclusion of law. He should make the admission if he is able to
do so and does not in good faith intend to contest the 1ssue at trial, thereby ‘setting
at rest a triable issue.’(Cembrook v. Superior Court of City and County of San
Francisco, Supra, 56 Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct., 71 Cal. 2d 276, 282 (1969); see Code Civ. Proc. § 2033.010
(expressly stating that requests for admissions requiring the application of law to fact are

allowed).

111
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REQUEST FOR ADMISSION NO. 214

Admit that, as of the first time CAL DQOJ contacted the office of Senator Mark
Leno regarding the possibility of creating the bill that ultimately became SB 819,
CAL DOJ was of the belief that, without any action on CAL DOJ’s part, the
DROS SPECIAL ACCOUNT surplus was more likely to grow than to shrink.

RESPONSE

Defendants object to this request. It is irrelevant to the causes of action remaining
in this case, which challenge the validity of the appropriation of funds under SB
140 (First, Second, Third, and Fourth Causes of Action) and challenge SB 819 as
an unlawful “tax” under Article XIII of the California Constitution (Sixth,

Seventh, and Eight Causes of Action.) The causes of action related to the amount
of the DROS Fee (Fifth Cause of Action) and the scope of SB 819 (Ninth Cause of
Action) have been resolved.

The request is also cumulative and therefore burdensome and oppressive, plaintiffs
having already deposed former employee Jessica Devencenzi regarding this and
related topics.

The request also potentially calls for information protected by the legislative
privilege.

REASON WHY FURTHER RESPONSE SHOULD BE COMPELLED

Defendants’ relevancy objection is unfounded; the discovery sought is relevant to
Plaintiffs’ illegal tax claims, specifically under the standard put forth in Sinclair Paint v. Stare Bd.
of Equalization, 15 Cal.4th 866 (1997). And contrary to Defendants’ implied claim that illegal tax
claims afe pure questions of law, they are mixed questions of fact when, as here, there is a dispute
as to how the money collected by the government is being used, Cf. Olivér & Wiiliams Elevator
Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the issues here
involve the‘applicability of taxing statutes to uncontradicted facts, we are confronted purely with
a question of law™); accord Neecke v. City of Mill Valley, 39 Cal. App. 4th 946, 953 (1995); see
alsa Crocker Nat'l Bank v. City & Cty. of San Francisco, 49 Cal. 3d 881, 888 (1989) (“Mixed
questions of law and fact concern the application of the fule to the facts and the consequent
determination whether the rule is satisfied.”).

An objection that a request for admission is curmulative because the issue was already
discussed during a deposition is patently meritless. See Sca(f v. D.B. Log Homes, Inc., 128 Cal.
App. 4th 1510, 1522 (2005)‘(“The're 1s a vast difference between written discovery admissions,
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which are * “a studied response, . . . that occur ‘under the direction and supervision of counsel,

1

who has full professional realization of their significance’ [citation] and glib, easily
misunderstood answers given by a lay opponent in a deposition.”); see alsp Civ. Proc. Code §
2033.410. It is well known that discovefy tools like oral depositions, requests for admissions, and
interrogatories “are designed to be used in a coordinated fashion; i.e., what one method cannot
get, another generally can.” Cal. Prac. Guide Civ. Pro. Before Trial §§ 8:377-78 (Rutter 2017);
see also Cal. Civ. Prac. Procedure § 13:130 (2017) (“The final set of interrogatones should be
used to follow up on questions or issues that were not fully answered or resolved during
deposition, and to pin down the responding party's contentions.”). Just “because the same
question has been answered in a previous deposition does not preclude the request for a reply to
an interrogatory in the absence of a showing that the requirement of a reply would be unjust,
inequitable, oppressive or burdensome. Darbee v. Super. Ct., 208 Cal. App. 2d 680, 687 (1962).
“[T]he burden of such a showing is upon the one who objects to the interrogatory.” /d. There is
no logical reason why the rules applicable to post-deposition interrogatories would not also apply

to post-deposition requests for admissions, and no logical reason why Defendants” objection

should be sustained.

Dated: October 12, 2017 MICHEL & ASSOCIATES, P.C.

£ EE o

Scott M. Franklin
Attorney for Plaintiffs
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PROOF OF SERVICE
STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura Palmerin, am employed in the City of Long Beach, Los Angeles County,
California. 1am over the age of eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802,

On October 12, 2017, the foregoing document described as

PLAINTIFFS’ SEPARATE STATEMENT IN SUPPORT OF MOTION TO COMPEL
ADDITIONAL RESPONSES TO REQUEST FOR ADMISSIONS (SET THREE)
PROPOUNDED ON DEFENDANTS XAVIER BECERRA AND STEPHEN LINDLEY

on the interested parties in this action by placing
Olthe original
&Xa true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Anthony R, Hakl

Deputy Attorney General
1300 I Street, Suite 125

P.O. Box 944255
Sacramento, CA 94244-2550

Attorney for Defendants

™ (BY ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic

transmission, Said transmission was reported and completed without error.
Executed on October 12, 2017, at Long Beach, California,

D] (BY MAIL) As follows: Iam “readily familiar” with the firm’s practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. 1 am aware that on motion of the party served,
service is presumed invalid if postal cancellation date is more than one day after date of
depasit for mailing an affidavit. ‘

Executed on October 12, 2017, at Long Beach, California.

X (STATE) Ideclare under penalty of perj of California that the
foregoing is true and correct.

PROOF OF SERVICE
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