IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
IN AND FOR THE FIFTH APPELLATE DISTRICT

SHERIFF CLAY PARKER; HERB Case No. F064510
BAUER SPORTING GOODS; THE
CRPA FOUNDATION; ABLE’S
SPORTING, INC.; RTG SPORTING
COLLECTIBLES, LLC; and STEVEN
STONECIPHER,

Plaintiffs and Appellants,

V.

THE STATE OF CALIFORNIA;
XAVIER BECERRA, in his official
capacity as Attorney General for the
State of California; and the
CALIFORNIA DEPARTMENT OF
JUSTICE,

Defendants and Respondents.

APPELLANTS’ REQUEST FOR JUDICIAL NOTICE

Fresno County Superior Court, Case No. 10-CECG-02116
Honorable Jeffrey Hamilton, Judge

C. D. Michel — SBN 144258
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MICHEL & ASSOCIATES, P.C.

180 East Ocean Blvd., Suite 200
Long Beach, CA 90802
Telephone: 5662-216-4444
E-mail: cmichel@michellawyers.com

Counsel for Plaintiffs-Appellants



REQUEST FOR JUDICIAL NOTICE

To the Honorable Judges of the Court of Appeal of the State
of California for the Fifth Appellate District, and to All Parties
and their Attorneys of Record:

Please take notice that, pursuant to California Rules of
Court 8.252, and Evidence Code section 452 subdivisions (c), (d),
and (h), and section 459, Plaintiffs-Appellants hereby move this
Court to take judicial notice for the purposes of this appeal, of the
following true and correct documents, which are attached as
Exhibits A through B, to the Declaration of Anna M. Barvir filed
in support hereof:

A. Tentative Ruling, Parker v. State of California, Case No.

10CECG 02116, filed September 13, 2017.

B. Order After Hearing, Parker v. State of California, Case
No. 10CECG 02116, filed November 29, 2017.

C. Supplemental Declaration of Anna M. Barvir in Support
of Motion for Attorneys’ Fees on Appeal, Parker v. State
of California, Case No. 10CECG 02116, filed December
8, 2017.

D. IRS Form 990 filed by the National Rifle Association of

America for tax year 2015.

Date: December 19, 2017 Michel & Associates, P.C.

s/ Anna M. Barvir

Anna M. Barvir
Counsel for Plaintiffs-
Appellants



MEMORANDUM OF POINTS AND AUTHORITIES

I. JUDICIAL NOTICE OF TENTATIVE RULINGS AND COURT
ORDERS IS PROPER

A. Principles of Judicial Notice

Judicial notice 1s the recognition and acceptance by the
court, for use . . . by the court, of the existence of a matter of law
or fact that is relevant to an issue in the action without requiring
formal proof of the matter (Lockley v. Law Office of Cantrell,
Green (2001) 91 Cal.App.4th 875, 882 (citations and quotations
omitted)). “This includes any orders, findings of facts and
conclusions of law, and judgments within court records.” (Ibid.)
“The underlying theory of judicial notice is that the matter being
judicially noticed is a law or fact that is not reasonably subject to
dispute.” (Ibid.; Cal. Evid. Code, § 452, subd. (h)).

Judicial notice may thus be taken of “[o]fficial acts of the . .
. judicial departments of the United States and of any State in
the United States” and “[r]ecords of (1) any court of this state or
(2) any court of record of the United States or of any state of the
United States.” (Cal. Evid., Code § 452 subd. (c)-(d).) Judicial
notice may also be taken of “facts . . . that are not reasonably
subject to dispute.” (Id., subd. (h).). Judicial notice of such facts is
mandatory upon request where the opposing party is permitted
to raise objections and the court has enough information about
the facts in order to make a determination that they come within
a category subject to proper judicial notice. (Id., § 453, subd. (b).)
A reviewing court is permitted to judicially notice facts in the

same manner as a trial court. (Id., § 459 subd. (a).)



B. The Court Should Take Judicial Notice of the
Trial Court’s Tentative Ruling and Order After
Hearing

The Court should judicially notice the documents attached
to the Declaration of Anna M. Barvir as Exhibits A and B. For
these documents constitute official acts and records of a court in
the State of California and may be judicially noticed pursuant to
Evidence Code section 452, subdivision (c) and (d). Moreover,
neither document is reasonably subject to dispute, and they are
both capable of immediate and accurate determination by resort
to sources of indisputable accuracy. As such, these documents
may be judicially noticed per sections 452, subdivisions (c), (d),
and (h). (Lockley, supra, 91 Cal.App.4th at 882.)

Both documents are rulings issued by the trial court in this
very matter. They are relevant to this appeal because they
involve the same parties in dispute over Parker’s entitlement to
fees in this matter. Read together, both orders suggest that while
plaintiffs are not gaining financially from this litigation, the trial
court is still unwilling to award fees unless each and every
plaintiff can show that they have personally borne the cost of the
litigation—a requirement that is not supported by law.
Ultimately, these orders demonstrate that the superior court is
unlikely to grant plaintiffs the reasonable amount of attorney’s

fees to which they are entitled.



C. The Trial Court Should Take Judicial Notice of
Documents Recently Filed in the Parker Trial
Court Matter

Exhibit C is a true and correct copy of the Supplemental
Declaration of Anna M. Barvir in Support of Motion for
Attorneys’ Fees on Appeal and the IRS Form 990 filed by the
National Rifle Association of America for tax year 2015 attached
thereto. (Barvir Decl., JPlaintiffs request that the court take
judicial notice of the declaration and the attached NRA IRS 990
form. The Court has the authority to take judicial notice of the
declaration under the plain meaning of Evidence Code section
452, subdivision (d), stating that “[jJudicial notice may be taken
of . .. (d) [r]ecords of (1) any court of this state.” And courts can
and do take judicial notice of attorney declarations that have
been filed with other courts. (See e.g. Evans v. Pillsbury, Madison
& Sutro (1998) 65 Cal.App.4th 599, 605 [holding that an
attorney’s “declaration is a part of the trial court’s file and thus a
judicial record of which permissive judicial notice could be
taken”].) The Supplemental Declaration of Anna M. Barvir and
the attached IRS 990 form should be judicially noticed because it
1s a record of a court of this state.

If the court does not take judicial notice of the
Supplemental Declaration of Anna M. Barvir containing the
NRA’s IRS 990 form, Plaintiff respectfully requests that the
Court take judicial notice of the NRA’s IRS Form 990 directly.
Evidence Code section 452 governs permissive judicial notice,
authorizing judicial notice of the “official acts of the legislative,

executive, and judicial departments of the United States and of



any state of the United States.” Filings made with a government
agency which the government has a duty to make public record
have been given judicial notice by courts pursuant to Evidence
Code section 452, subdivision (c). For “official acts” include
records, reports, and orders of administrative agencies. (Rodas v.
Spiegel (2001) 87 Cal.App.4th 513, 518 (Rodas).) For example, a
statement of information filed with the California Secretary of
State is judicially noticeable as a record, because the Secretary of
State has a duty to make such filings public record. (Elmore v.
Oak Valley Hosp. Dist. (1988) 204 Cal.App.3d 716, 722 (Elmore).)

Courts have also taken judicial notice of Securities
Exchange Commission filings pursuant to section 452,
subdivisions (g) and (h), which allow judicial notice to be taken of
facts that are “common knowledge” or “not reasonably subject to
dispute.” (Ironridge Global IV, Ltd. v. ScripsAmerica, Inc. (2015)
238 Cal.App.4th 259, 265 (Ironridge)). SEC filings are judicially
noticeable where relevant because the filings are accessible on
the SEC website and their contents are not subject to reasonable
dispute. (Aquila, Inc. v. Superior Court (2007) 148 Cal.App.4th
556, 575 (Aquila)).

Here, NRA’s Form 990PF fits both standards. Once filed,
the 990 becomes an official record of the IRS, and 1s thus
judicially noticeable as an official record of an administrative
agency, as held in Rodas. And like the filings made with the
California Secretary of State in Elmore, the NRA’s Form 990 is a
record maintained and kept publicly available by the IRS. The

contents of NRA’s 990 are not subject to reasonable dispute in the



same way that the SEC filings in Ironridge and Aquila were not

subject to reasonable dispute.

II. CONCLUSION
For these reasons, the Court should grant Plaintiffs-

Appellants’ motion to judicially notice the material attached to

the Declaration of Anna M. Barvir.

Date: December 19, 2017 Michel & Associates, P.C.

s/ Anna M. Barvir

Anna M. Barvir
Counsel for Plaintiffs-

Appellants



[PROPOSED] ORDER TAKING JUDICIAL NOTICE

Good cause appearing, IT IS HEREBY ORDERED that
Plaintiffs-Appellants’ Motion Requesting Judicial Notice is
GRANTED.

IT IS ORDERED that this Court shall take judicial notice
of the following:

A. Tentative Ruling, Parker v. State of California, Case No.

10CECG 02116, filed September 13, 2017;
B. Order After Hearing, Parker v. State of California, Case
No. 10CECG 02116, filed November 29, 2017.

Dated:

Presiding Judge



APP-009E

PROOF OF ELECTRONIC SERVICE (Court of Appeal)

Notice: This form may be used to provide proof that a document has been
served in a proceeding in the Court of Appeal. Please read Information
Sheet for Proof of Service (Court of Appeal) (form APP-009-INFO) before
completing this form.

Case Name: Parker. et al. v. The State of California. et al.
Court of Appeal Case Number: F064510
Superior Court Case Number: 10-CECG-02116

1. Atthe time of service | was at least 18 years of age.
2. a. My [__]residence [ | business address is (specify):
180 E. Ocean Blvd., Suite 200, Long Beach, CA 90802

b. My electronic service address is (specify): ccastron@michellawvers.com

3. | electronically served the following documents (exact titles):
Appellants' Request for Judicial Notice

4. | electronically served the documents listed in 3. as follows:

a. Name of person served: Georae Waters
On behalf of (name or names of parties represented, if person served is an attorney):
State of California, Xavier Becerra, and the California Department of Justice

b. Electronic service address of person served: aeorae.waters@doi.ca.aov
c. On (date): December 19. 2017

[ ] The documents listed in 3. were served electronically on the persons and in the manner described in an attachment (write
"APP-009E, Item 4" at the top of the page).

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: December 19. 2017

Christina Castron ’ s/Christina Castron
(TYPE OR PRINT NAME OF PERSON COMPLETING THIS FORM)

(SIGNATURE OF PERSON COMPLETING THIS FORM)

Page 1 of 1
Form_Approve(_j for Op_tional Use PROOF OF ELECTRONIC SERVICE VW, courts.ca.gov
Judicial Council of California
APP-009E [New January 1, 2017] (Court of Appeal)
For your protection and privacy, please press the Clear
This Form button after you have printed the form. | Print this form | | Save this form Clear this form |
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APP-009

PROOF OF SERVICE (Court of Appeal)
[ ] Mail [ Personal Service

Notice: This form may be used to provide proof that a document has been
served in a proceeding in the Court of Appeal. Please read Information
Sheet for Proof of Service (Court of Appeal) (form APP-009-INFO) before
completing this form. Do not use this form for proof of electronic service.
See form APP-009E.

Case Name: Parker et al.. v. The State of California. et al.
Court of Appeal Case Number: F064510
Superior Court Case Number: 10-CEGC-02116

1. Atthe time of service | was at least 18 years of age and not a party to this legal action.

2. My [ residence [ O] business address is (specify):
180 E. Ocean Blvd., Suite 200, Long Beach, CA 90802

3. I'mailed or personally delivered a copy of the following document as indicated below (fill in the name of the document you mailed or

delivered and complete either a or b):
Appellants' Request for Judicial Notice

a. [0 ] Mail. I mailed a copy of the document identified above as follows:

(1) I enclosed a copy of the document identified above in an envelope or envelopes and

(@ [0 ] deposited the sealed envelope(s) with the U.S. Postal Service, with the postage fully prepaid.

(b) [_] placed the envelope(s) for collection and mailing on the date and at the place shown in items below,
following our ordinary business practices. | am readily familiar with this business's practice of collecting
and processing correspondence for mailing. On the same day that correspondence is placed for collection
and mailing, it is deposited in the ordinary course of business with the U.S. Postal Service, in a sealed

envelope(s) with postage fully prepaid.
(2) Date mailed: December 19. 2017

(3) The envelope was or envelopes were addressed as follows:
(a) Person served:

(i) Name: Superior Court of California. Countv of Fresno. Attn: Jeffrev Y. Hamilton. Jr.

(i) Address:
1100 Van Ness Ave., Dept. 402
Fresno, CA 93724-0002

(b) Person served:
(i) Name:
(i) Address:

(c) Person served:
(i) Name:
(i) Address:

[ ] Additional persons served are listed on the attached page (write "“APP-009, Item 3a” at the top of the page).

(4) | am aresident of or employed in the county where the mailing occurred. The document was mailed from

(city and state):

Page 1 of 2

Form Approved for Optional Use PROOF OF SERVICE
Judicial Council of California
APP-009 [Rev. January 1, 2017] (Court of Appeal)
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APP-009

Case Name:

Parlger, et al. v. The State of California,

Court of ApBeaI Case Number:
F06451

Superior Court Case Number:
10-CECG-02116

3. b. [__] Personal delivery. | personally delivered a copy of the document identified above as follows:

(1) Person served:
(&) Name:
(b) Address where delivered:

(c) Date delivered:
(d) Time delivered:

(2) Person served:
(a) Name:
(b) Address where delivered:

(c) Date delivered:
(d) Time delivered:

(3) Person served:
(@) Name:
(b) Address where delivered:

(c) Date delivered:
(d) Time delivered:

[ ] Names and addresses of additional persons served and delivery dates and times are listed on the attached page (write

“APP-009, Item 3b” at the top of the page).

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: December 19. 2017

Christina Castron
(TYPE OR PRINT NAME OF PERSON COMPLETING THIS FORM)

} s/Christina Castron

(SIGNATURE OF PERSON COMPLETING THIS FORM)

APP-009 [Rev. January 1, 2017]

For your protection and privacy, please press the Clear
This Form button after you have printed the form.

PROOF OF SERVICE
(Court of Appeal)

| Print this form || | Save this form

Page 2 of 2

Clear this form ||
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