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INTRODUCTION 

Respondents State of California, Xavier Becerra, and the California 

Department of Justice, oppose the request for judicial notice filed by 

Appellants on December 19, 2017.  The request was filed in conjunction 

with Appellants’ reply brief. 

Appellants seek judicial notice of 170 pages of documents consisting 

of two recent interim rulings on a separate attorneys’ fees motion pending 

in superior court (Exhs. A & B), and two copies of the National Rifle 

Association’s IRS Form 990 for the fiscal year ending December 2015 

(Exhs. C and D).  These documents are discussed at length in an 

introductory section of Appellants’ reply.  (Reply Brief at pp. 7-12, § I 

[“Comments on the Trial Court’s Recent Orders Regarding Parker’s 

Motion for Fees on Appeal”].)  None of the documents were before the trial 

court when it made the order that is the subject of this appeal.1 

The effect of the new documents, if they were judicially noticed, 

would be to transform this appeal into an original proceeding where this 

Court would assess evidence in the first instance.  Appellants concede that 

their goal is to bypass the trial court completely.  (Appellants’ RJN at 4 [“. . 

. the superior court is unlikely to grant plaintiffs the reasonable amount of 

attorney’s fees to which they are entitled.”])  The request for judicial notice 

reveals a basic misunderstanding of the appellate process.  There will be 

                                              
1  The present appeal is from a January 18, 2012 order denying 

Appellants’ motion for trial court fees.  (2 AA 682.)  This Court stayed the 
appeal for several years pending resolution of appellate proceedings on the 
merits.  (5/4/12 stay order.)  Once the merits were resolved, this Court lifted 
the stay.  (2/3/17 order lifting stay.)  Shortly thereafter, Appellants filed a 
separate motion in the trial court for appellate fees.  (RA 174 [3/27/17 
superior court docket entry].)  At present, there is no final trial court order 
on the motion for appellate fees.  The superior court docket, through 
November 7, 2017, is located at RA 128-182. 
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ample opportunity for any aggrieved party to appeal the superior court’s 

final order on the pending fee motion.  But the documents of which 

Appellants seek notice have no relevance to the present appeal. 

In the event that the request for judicial notice is denied, Respondent 

requests that the Court also grant the accompanying Motion to Strike 

Appellants’ Reply Brief. 

ARGUMENT 

The fundamental reason to deny Appellants’ request for judicial 

notice is that the new documents were not presented to the superior court.  

Although appellate courts may take notice of matters that were not before 

the trial court, they generally will not do so absent “exceptional 

circumstances.”  (Haworth v. Superior Court (2010) 50 Cal.4th 372, 379.) 

It is an elementary rule of appellate procedure that, when 
reviewing the correctness of a trial court's judgment, an 
appellate court will consider only matters which were part of the 
record at the time the judgment was entered.  [Citation.]  This 
rule preserves an orderly system of litigation by preventing 
litigants from circumventing the normal sequence of litigation. 

(Ibid., internal citation and quotation marks omitted.)   

Appellants make no showing of exceptional circumstances.  The new 

documents could not have influenced the trial court’s 2012 fee order (the 

order that is the subject of this appeal) because the new documents did not 

then exist.  (See 9 Witkin California Procedure (5th ed.) § 337, p. 388 

(“‘error on the part of the inferior court cannot be predicated by reason of 

any matter occurring subsequent to its rendition of the judgment, and it is 

equally evident that it would be irrelevant for the appellate court to 

entertain any evidence of such subsequent matters’”) (quoting People’s 

Home Sav. Bank v. Sadler (1905) 1 Cal.App. 189, 193-94).)  Even if 

judicial notice were taken of these documents, the truth of statements 
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contained in the documents are not subject to judicial notice.  (StorMedia 

Inc. v. Superior Court (1999) 20 Cal.4th 445, 456, fn. 9.)  

CONCLUSION 

For the reasons set forth above, Appellants’ request for judicial notice 

should be denied. 
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