(=

NNNNM“MNNN##MI—*#—I&—I&—IM_I—
. 1 O h B W N R S O 60 - o s W R o=, O

O -] -] (=) AR w 3]

XAVIER BECERRA

Attorney General of California
STEPAN A. HAYTAYAN

Supervising Deputy Attorney General -
ANTHONY R. HAKL '

Acting Supervising Deputy Attorney General

State Bar No. 197335
1300 I Street, Suite 125
* P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 210-6065
Fax: (916) 324-8835 |
. E-mail: Anthony.Hakl@doj.ca.gov :
Attorneys for Defendants and Respondents |

Exempt from Filing Fees Pursuant to
Government Code $6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,

MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

XAVIER BECERRA, in his official capacity

as Attorney General for the State of
California; STEPHEN LINDLEY, in his

official capacity as Director of the California

Department of Justice Bureau of Fnrearms;
BETTY T. YEE, in her official capacity as
State Controller, and DOES 1-10,

Defendants and Responderilts.

Case No. 34-2013-80001667

| DECLARATION OF ANTHONY R.
'| HAKL IN SUPPORT OF DEFENDANTS’

“| OPPOSITION BRIEF
Date: March 16, 2018
Time: 9:00 a.m.
Dept: 28
Judge: - - The Honorable Rlchard K.
Sueyoshi

Action Filed: October 16, 2013

Declaration,of Anthony R. Hakl (34-2013-80001667)




e B R - N ¥ T - S P R o R

NN O NN N N RN N e o e e e = e e e
N L~ L T S P i N R = = e T - S S N VU N . =

DECLARATION OF ANT.HONY R. HAKL
1. Iam a Deputy Attorney General for the Office of the Attorney General in the
California Department of Justice located in Sacramento, Californta. I am the attorney of record
for defendants in this action. I make this declaration in support of defendants’ opposition brief. 1
have pgrsqnal knowledge of the facts stated in this declération, and if called as a witness, I could
and would competently testify to them. | |

2. Attached as Exhibit A is a trué and correct copy of plaintiffs’ initial complaint

filed in the federal case, Bauer v. Becerra.

3. Attached as Exhibit B is a trué. and correct copy of plaintiffs’ first amended
complaint filed in the federal case, Bauer v. J%ecerra. _

4, Attached as Exhibit Cis a trué aﬁd correct copy of plaintiffs’ second amended
complaint filed in the federal case, Bauer v. Becerra. S

5. Attached as Exhibit D is a true and correct copy of the cover pages and
appearances of counsel pages from the transcripts of the depositions of defendant Lindlgy in the

\
Bauer and Gentry litigation. )

6. Attached as Exhibit E is a true and correct copy of the article:
https://www.ammoland.com/2015/02/ca1iforfgias—triggennan—chuc_:k-michel/#axzzS71CPByf4 [as
of Feb. 13, 2018]. o |

7. Attached as Exhibit F is a trutai,and correct copy of excerpts from Plaintiffs’
Requests for Production of Documents (Set d)ne) (May 14, 2014), and flaintiﬁ's’ Reque_sts for
Production of Documents (Set Four) (Aug. 31 2016).

8. Attached as Exhibit G is a true and correct copy of the civil docket for Bauer.

9. -. Attached as Exhibit H is a true and correct copy of:
https: /inramemberscouncils. com/dlrectory/llstmg/calguns-shootmg-sports-
assoc1at10n?tab=related&wew=gnd&category=0&center=0%2C0&zoom=1 5&is_mile=1&directo
ry_radius=~20&sorf=distance&p=7#sabai-inline-content—related {as of Feb. 13, 2018].

10. Attached as Exhibit I is a true|and correct coﬁy of:

http://nramemberscouncils.com/directories/MC-directory/ [as of Feb. 13, 2018].
2
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11. Attached as Exhibit J is a true|and correct copy of:

http://myemail.constantcontact.com/CALIFORNIA-ALERT-SYSTEM----- CALGUNS-GLOCK--

: ] |
CHALLENGE-II-.htm|?s0id=1103432343344&id=Chv1PODTq3U [as of Feb. 13, 2018].

12, Attached as Exhibit K is a true}:- and correct copy of:
https.//www.facebook.com/calguns/posts/402605069824860 [as of Feb. 13, 201‘8].

13. Attached as Exhibit L is a truc:: and correct copy of: http://cgssa.org/about-us/ [as
of Feb. 13, 2018 | ; | |

14. Attachcd as Exhibit M isa truc and correct copy of:

https: //ﬁrearmtrdlmng nra. org/become an-mstructor/ [as of Feb. 13, 2018].

15. ©  Attached as Exhibit Nisa true and correct copy of the chart titled “DEALER
RECORD OF SALE TRAN SACTIONS.” A copy of this publicly-available data is also available

at: hitps://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/forms/dros_chart.pdf.
' |

1

16. Attached as Exhibit O is a true and correct copy of a portion of defendantc’
document production to plaintiffs in this case;.

17. Attached as Exhibit P is a true and correct copy of an excel spreadsheet prepared
by DOJ expanding upon the DROS transaction information contained in Exhibit N. This
information is accurate to thc best of m& knowledge, information, and belief. -

I declare under penalty of perjury unc%er the laws of the State of California that the

foregoing is true and correct. Slgned and swom to f February, 2018, at
Sacramento, Cahforma
'ANTHONY R-HAKL
SA2013113332
12969644 doc
3
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C:D. Michel - S.B.N. 144258
Hillary J. Green - S.B.N. 243221
Clinton B. Monfort - S.B.N. 255609
Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802 '
Telephone: 562-216-4444
Facsimile: 562-216-4445 -

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

IN THE UNITED S’|I‘ATES DISTRICT COURT
 FOR THE EASTERN DISTRICT OF CALIFORNIA -

FRESNO BRA:NCH.COURTHOUSE

BARRY BAUER, STEPHEN ‘ CASE NO.
WARKENTIN, NICOLE FERRY, | | |

LELAND ADLEY, JEFFREY =~ ) y |
HACKER, NATIONAL RIFLE  |) COMPLAINT FOR DECLARATORY
ASSOCIATION OF AMERICA, |) AND INJUNCTIVE RELIEF

INC., CALIFORNIA RIFLE PISTOL) - .

ASSOCIATION FOUNDATION, ) 42 U.S.C. sections 1983, 1988

II-ll\%{B BAUER SPORTING GOODS) | .

Plaintiffs

VS, '
KAMALA HARRIS, in Her Official -
Capacity as Attorney General For the.
State of California; STEPHEN ~
LINDLEY, in His Official Capacity
as Acting Chief for the California
E)Oepartment of Justice, and DOES 1- )

:
Defendants. ‘

PLAINTIFFS_, by and throu‘gh their undersigned attorneys, bring this
Complaint for Declaratory and Injunét_i\}eRelief againsf the above-named
Defendants, their cmpldyecs, agents, and sucééssofs in office, and in support
thereof allege the following: | | -

‘ S | :
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




" Case 1:11-cv-01440-LJO-MJS Document 2 Filed 08/25/11 Page 2 of 38-

A -J - -] ~1 = uh [N |72 [

MO R N O ON N N RN e e o m e e m pm
[- -] X (=% h F N L [ =) j— = ND ‘m ~J [ wun =9 [#3 ) [ 3*] o (—]

INTRODUCTION

1. When a would-be firearm purchaser wishes to obtain a firearmin "~ .
California, state law generally requires the buyer to process the transaction through

a federally licensed California firearm dealer (an “FFL”). -

2. In doing so, the would-he purch'aser must, among otherthihgs fillouta
Dealer s Record of Sale (“DROS”) fo‘rm the mformatlon from which is used by the
California Department of Justice (“DOJ ”) to conduct an extensive background
check on the would-be purchaser before he or she can take possession of any
firearm. | _

3. California statutory law confers on DOJ ' the authonty, subject to some
discretion, to impose multiple, separate “fees” on the purchasers of firearms. DOJ.
imposes and collects these fees thouéh firearm _retailers,' and currently exercises
that discretion by charging firearm pu‘rchasers the maximum amounts provided forr
by certain statutes.

4 PLAINTIFFS bnng this suit to challcnge the const1tut10na11ty and legality
of the “fees” imposed under those statutes and levied on the purchase or transfer of
firearms; specifically, California Penal Code sections ll207‘6(e) [Revised Penal
Code section 28255(a)-(c)], 12076.5 [28300(c)], 12088.9 [23690(a)], and 12805(e)‘
[31650(c)] (collectively, the “Challenged Fees”).2 |

5. To some extent the amount of some “fees™ are set at the discretion of, DOJ

but in all cases the “fees” are enforced and collected by DOJ through an FFL.

' DEFENDANTS, being sued in their official capacity as heads of the DOIJ, and DOJ
being under DEFENDANTS’ control all references to “DOJ” herein should be construed as a
reference to DEFENDANTS.

* Pursuant to the Legislature’s enactment of Assembly Concurrent Resolution 73
{McCarthy) 2006, which authorized a Non- Substantlve Reorganization of California’s Deadly
Weapons Statutes, various California Penal pode sections will be renumbered, effective January
1, 2012. For convenience and ease of reference, the correspor_ldmg “renumbered” code section for
each referenced Penal Code section is provided in brackets.

| 2 |
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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regulated by DOJ.

6. The accounts containing the revenues amassed from the Challenged Fees, |

which DOJ manages, run a mult1-1nrll1on dollar surplus even though constitutional

principles and governing law limit such government assessments to the reasonable
cost of regulatmg the actual activity on which the “fee” is imposed (i.e., the
clearance of the firearm purchaser). | | |

| 7. Each of the Challenged Fees iinconstitutionally infringes on
PLAINTIFFS’ right to-keep and bear arms under the Second Amendment to the
United States Constitutlon PLAIN TIi*‘FS and other lawful firearm purchasers are

subjected to these excessive “fees” as a prerequlslte to exercising a fundamental
right and the windfall revenues from the “fees” are used by DEFENDANTS to
finance state law enforcement activities unrelated to the regulatron of the lawful
purchase of firearms, or the clearance of firearm purchasers.

8. For similar reasons, each of tlie Challenged “Fees” is not really a “fee” at

all, but an illegal tax enacted and imposed in violation of the California

' COI‘lStltl.lthIl

9. PLAINTIFES seek declaratory and injunctive relief to 1nva11date and halt

DOJ’s current imposition of the Challienged Fees.
| JURISDIC|'[10N and VENUE |

10. Jurisdiction of this action is founded on 28 U.S.C. §§ 1331, 1343, and
1367, in that this action arises under tiie. Constitution and laws of the United States,
and under 28 U S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this-action seeks to
redress the deprivation, under color o|f the laws statutes, ordinances, regulations,
custom.s, and usages of the State of Callfomra and polltlcal subdivisions thereof, of -
rights, privileges, or immunities Secured by the United States Constitution and by
Acts of Congress. ' |

11. The Court has. supplemental ]urisdiction over PLAINTIFFS’ state law
claims asserted herein under 28 U.S.C. § 1367 because such claims arise out of the

, o 3
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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same case or controversy as the federal claims.

12. PLAINTIFFS® claims for declaratory and mjunctlve relief are authorlzed
by 28 U.S.C. §§ 2201 and 2202. l

13. Venue in this judicial dlstnct is proper under 28 U.S. C § 1391(b) because
a substantlal part of the events or oml|ssmns giving rise to the claims occurred in
thlS dlstrlct L
E _ PiARTIES
I.  Plaintiffs

14. Plaintiff BARRY BAUER is a re31dent property owner, and taxpayer of
Fresno, California. Within the last five years, Plaintiff BAUER has lawfully
purchased ﬁrearms mcludmg both handguns and long-guns

15. Plamtlff BAUER is the “Responmble Person™ on the Federal Fi irearms.
License of FFL Plaintiff HERB BAUER SPORTING GOODS, INC As such,
Plaintiff BAUER is subjected to being fingerprinted and background checked by
the Federal Firearms Licensing Center e:verS( three (3) years upon‘license renewal,

and annually subjected to at least one additional background check by California

: DOJ to obtain a Certificate of Eligibiliity, - which the “Responsible Person” for a

licensed dealer must obtain to be on the Central List of Firearms Dealers (which is
required to sell firearms in California) - and possibly a second background check as |

part of his annual application for a 'secor:ld-hand dealer permit.*

* ATF defines a “responsible person * as “a sole proprietor, partner; or anyone having the
power to direct the management, policies, and practices of the business as it pertains to firearms.
In a corporation this includes corporate officers, shareholders, board members, or any other
employee with the legal authority described above Bureau of Alcohol, Tobacco, Firearms and
Explosives Online - Firearms - How To - Become An FFL, http://www atf.gov/fircarms/how-to/
become-an-ffl.html (last visited Aug. 24, 201 1); see also Instruction Sheet for ATF Form 7
(5310.12) (Application for Federal Flrearms[Llcense) at # 10, available at
http://www.atf. ggv/forms/download/atf-f-s3‘1O 12 pdf

* These background checks on Plaintiff BAUER are in addition to the background check
on him by DOJ for the renewal of his permit to carry a concealed handgun, pursuant to California
Penal Code section 12050 every two years. ‘

- | 4
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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16 Desplte bemg SO thoroughly checked as a Respons:blc Person, for each of
his transactions, Plamtlff BAUER has still had to pay all “fees” California imposes
on firearm transfers. ,

17. Plaintiffs STEPHEN WARKENTIN énd JEFFREY HACKER are
residents, property owners, and taxpayers of Fresno, California. Within the last five
years, each has purchased multiple firearms from both an FFL and a private party, -
through an FFL as required by California Penal Code § 12070 [26500). These =
transactions have consisted of bofh hdn&guns and long-gnns. Some of-thene
transactions involved a single firearm, while others involved multiple handguns
(by way of private party transfers), multlple long- guns and a comblnatlon of a
handgun and a long-gun. ‘

18. For each of their transactions, Plaintiffs WARKENTIN and HACKER
have paid all “fees” California requirels for firearm transfers described bel(_iw.
Accordingly, each of them has paid $;50‘ in state fees for a transaction includinga
single handgun and a single long-gun‘, $46 for a transaction including two |
handguns; and $25 for transactions inyolving a single firearm or multiple long- |
guns.® Plaintiffs WARKENTIN and HACKER have had to pay the Challenged

Fees multiple times in the same year, |atnd in some cases, the same month. Also,

‘within the last ﬁve years, Plaintiffs WARKENTIN and HACKER have each had to
|| pay California’s $15 fee to obtain a Handgun Safety Certificate.

- 19. Plaintiff NICOLE FERRY 131 a resident of Fresno, California. Within the
last five years, Plaintiff FERRY has pui'phased handguns from an FFL for
self-defense and target practice. For each of her transactions, Plaintiff FERRY has

paid all “fees” California requires for [firearm transfers described below. Plaintiff -

FERRY has had to pay California’s ffl:es'. for _ﬁféa.rm transfers more than once in the
. | ) .

3 See OVERVIEW OF REGULATORY SCHEME, Section 1I. B - “State Fees Imposed
on Firearm Sales and Transfers” for an explanatlon and brcakdown of each of these “fee”
amounts. _ |

5
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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same year. Also within the last five y?afs Plaintiff FERRY has had to pay
California’s $15 fee to obtain a Handgun Safety Certificate.

20. Plaintiff LELAND ADLEY i isa re31dent property owner, and taxpayer of
Fresno, California. Within the last ﬁvF years, Plaintiff ADLEY has purchased
multiple firearms from both an FFL a1:1d a private party, through an FFL as required
by California Penal Code § 12070 [26500],‘including,_both handguns and
long -guns. | |

21. For each of his transactlons Plaintiff ADLEY paid all “fees” California
requires for firearm transfers described below. Plaintiff ADLEY has had to pay |
California’s “fees” for firearm transfers multiple times in the same year. AIso _
within the last five years, Plaintiff ADLEY has had to pay California’s $15 “fee” to
obtain a Handgun Safety Certificate. ‘:; : '

. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC.
(hereaﬁer “NRA”) is a non-profit assoc1at10n 1ncorporated under the laws of New .
York, w1th its pnncxpal place of busniess in Fairfax, Virginia, NRA has a
membership of approximately 4 mllhon persons The purposes of NRA 1nclude

protection of the right of law-abiding ,01tlzens to keep and bear firearms for the

Tlawful defense of their families, persons, and property, and from unlawful

government regulations and p_recondiﬂons placed on the exercise of that right.
NRA brings this action on behalf of itself and its hundreds of thousands of
members in California, including Plaintiffs BA_U'ER, WARKENTIN, ADLEY, and
HACKER, who are subjected to the Chnllenged Fees. |
23. Plaintiff CALIFORNIA RIFLE AND PISTOL ASSOCIATION
FOUNDATION (“CRPA FOUNDATION”) is a non-profit entity classified under
section 501(c)(3) of the Internal Revenue Code and incorporated under California -
law, with headquarters in Fullerton, C!alifornia. Connibntions to the CRPA .
FOUNDATION are used for the direc,t benefit of Californians. Funds contributed “
to and granted by CRPA F OUNDATION benefit a wide variety of constituencies
\ | . - ‘
COMPLAINT FOR DECLAR:ATORY AND INJUNCTIVE RELIEF
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throughout California, including gun co_llectors, hunters, target shooters, law
enforcement, and those who.choose to own a firearm to defend themselves and
thelr fannlles The CRPA FOUNDATION seeks to: raise awareness about
unconst1tut1onal laws, defend and expand the legal recognition of the rights

protected by the Second Amendment, promote firearms and hunting safety, protect

hunting rights, enhance marksmanship sk1_lls of those participating in shooting
sports, and educate the general public about firearms. The CRPA FOUNDATION
supports law enforcement and varlous charltable educatronal scientific, and other
firearms-related publlc interest act1v1t1es that support and defend the Second
Amendment rlghts of all law-abiding . Amerlcans

* 24. In this suit, the CRPA F OUNDATION represents the interests of its many
citizen and taxpayer members and memhers of its related association the California
Rifle and Pistol Association who reside in California and who wish to sell or
purchase firéarms, or ‘who have sold or purchased firearms, and have been charged
“fees” imposed by the laws. of the State of California associated with those
transactions. These members are too numerous to conveniently bring this action
individually. The CRPA'FOUNDATION and the individuals whose interests are
represented by the CRPA FOUNDATION have been, are being, and will in the
future be affected by DEFENDANTS" irnposition of | these “fees.” .

25. Plaintiff HERB B_AUER SPORTING GOODS, INCt, is a California
corporation with its principal place of bnsiness in the County of Fresno, California.
It is a licensed firearms dealer under both federal and California law (i.e., an FFL)
that sells a variety of firearms, including both long-guns and handguns. California
law requires Plaintiff HERB BAUER [to cotleet the Challenged Fees for DOJ, at
DOJ ’s-'direction,- from firearm transferees. Accordingly, Plaintiff HERB BAUER is
injured by its being forced to facilitate DEFENDANTS’ unlawful “fee” collection
activities. | _

26. The individual PLAINTIFFé identified above are citizens and taxpayers

. | .9 ' -
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF .
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of California from the City and County of Fresno who have been required to pay
the Challenged Fees in violation of th|eir rights and applicable law.
27. Each of the associational PLAINTIFFS identified above has individual

members who are citizens and taxpayers of California, including in Fresno County,

who have an acute interest in purchasing firearms and do not wish to pay unlawful
fees, taxes, or other costs associated with thlat purchase ancl thus have standill_g to
seek declaratory and injunctive relief to'halt or reduce the imposition or charging
of unconstitutional fees or taxes. The interests of these members are germane to
their respective associations" purposes; and neither the claims asserted nor the
relief recjuested herein requires their mnembers participate in this lawsuit
individually. . . | |
II. Defendants ' |

28. Defendant KAMAILA HARRIS is the Attorney General of California. She
is the chief law enfqrcement officer of Cellforma, and is charged by Article V,

Section 13 of the California Constitution with the duty to inform the general public

|| and to supervise and instruct local prosecutors and law enforcement agencies

regarding the meaning of the laws of the State, including the Challenged Fees, and
to ensure the fair, uniform and consistlerit enforc_enleﬁt of those laws throughout the
state. She is sued in her official capacity. ‘

29. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau
of Firearms and, as such, is resp0n31ble for executing, 1nterpretmg, and enforcing
the laws of the State of California — as well as its customs, practlces and pollmes -
at issue in this laws_;u1t. He i is sued in h1s official capamty.

30. Defendants HARRIS and LIl\lDLEY (collectively “DEFENDANTS”) are

|| responsible for administering and enforcing the Challenged Fees, are in fact

presently enforcing the challenge prov1310n against PLAINTIFFS, and w1ll
continue to enforce the Challenged Fees against PLAINTIFFS.

31. The true names or capacities, whether individual, corporate, associate or
: i .
. Il 8 | i

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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otherwise of the DEFENDANTS named herein as DOES 1-10, are presently
unknown to PLAINTIFES, who therefore sue said DEFENDANTS by such
fictitious tiame_s. PLAINTIFFS pray for leave to amend this Complaint and Petitien
to show the true names, capacities, an:d/pr liabilities of DOE Defendants if and .
when they have been determined. H o
OVERVIEW OF REGULATORY SCHEME

I Constltutlonal Provisions

32. 'The Second Amendment to the United States Constitution protrides
well regulated militia, being necessary to the security of a free State, the right of
the people to keep and bear arms, shall not be infringed.” U.S. Const. Amend. II.

33. The Umted States Supreme Court recently held in District of Columbza V.
Heller, 554 U.S. 5 70 (2008), that the iSecond Amendment of the United States _
Constitution protects an 1ndtv1dua1 c“lnl right to possess firearms for self-defense.

34. The Court soon thereafter he‘ld‘ in McDonald v.-Chicago, 130 S. Ct. 3020
(2010), that the Second Amendment i'ls itlcotporated through the Dué Process -
clause of the 14th Amendment to restrict state and local governments from
in_fringing-on the individual right to keep‘ and bears arms, and made clear the right
is a fundamental one.- | | |

35. -Several courts, including a panel of the Ninth Circuit Court of Appeals in
Nordyke v. King, 664 F.3d 776 (9th Ciir. 201 1),rhave concluded that the right to
keep and bear arms for self-defense implies a corrésponding right to acquire
firearms. See also Ezell v. City ofChi(':ago 2011 WL 2623511, *14 (July 6, 201 1).

36. In Cox v. New Hampshire, 3E12 U.S. 569 (1941), the United States
Supreme Court held that fees levied on regulated speech activities must be only of
amounts necessary to “meet[] the exp.ense incident to the administration of the Act
and to the maintenance of public order in the matter licensed.” (emphasis added.)
Any additional.charge above and beyond that rate would be invalid.

| 37. In Murdock v. Pennsyivania) 319 US 105 (1943), the United States

. .9 .
COMPLAINT FOR DECLAR'ATORY AND INJUNCTIVE RELIEF
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Supreme Court clarified the bounds of the Cox holding, indicating that when

constitutionally protected activity is being regulated, States may impose a fee only
| ‘ | \

“as a regulatory measure and calculated to defray the expenses. of policing the

activities in questién’.” It is not permissible to impose “a flat license tax levied and
collected as a condition” to the “enjO)[rment of a right granted by the Féderal
Constitution” and “unrelated toh the scj:ope of the activities of [the payer of the fee].”

38. In Forsythe County v. Natioritalist Movement, 505 U.S. 123 (1992), the
Court further clarified the issue of when it is permissible to charge fees regulating
cohstitutionally protected conduct, indicating that a State or locality may impose a
tax or fee on constitﬁtionally protected condﬁct, as long as it bears a sufﬁcieht
relationship to a legitixhéte state interest. o
IL California Law |

A; Regulating the Imposition of. Taxes and Fees

39. Section 3 of Article XIII A of the California Constitution (hereafter

“Section 3”), originally passed in 197:8 as Proposition 13 (and later amended by

Propbsition 26 below), provided: |

~ From and after the effective date|of this article, any changes in state taxes

- enacted for the purpose of increasing revenues collected pursuant thereto
whether by increased rates or changes in method of computation must be
imposed by an Act passed by not less than two- thirds of all members
elected to each of the two houses of the Legislature, except that no new

ad valorem taxes on real property, or sales or transaction taxes on the
sales of real property may be imposed. -

40. In Sincldir Paint Co. v. State! Board of Equalizétion, 15 Cal. 4th 866,'
(1997), the California Supreme Courtjestablished the test for determining whether
an assessment is a “tax” under Section 3, holding it is not a “tax” unless: (1) the
amount. exceeds the “feasonable cost’ of providing services related to the
regulétory activity for whic.h. the c'ha'r_ge‘Was imposed, (2) the charge is levied for
unrelated revenue purposes, or (3) thére is no relationship or nexus between the
activities or operations of the fee payér and the .régulatdry activitiqs to be supported
by the fee. |

5 10
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41, Proposition 26 (2010) amenc%.l_ed Section 3 to clarify what constitutes a
“tax” under California law. It essentia!lly incorporated the principles of Sinclair
Paint Co. and its progeny, ending the|previously c_oinmon legislative and
regulatory shell-game of levying '5 tax under thé guise of a regulatory “fee.”
Proposition 26’s moSt relevant amend]m'ent' to Section 3 for purpbses of this lawsuit

is the following:

The State bears the burden of proving by a preponderance of the evidence:
that a levy, charge, or other exaction is not a tax, that the amount is no
more than necessary to cover the reasonable costs of the governmental
activity, and that the manner in which those costs are allocated to a payor
bear a fair or reasonable relationship to the payor’s burdens on, or
‘benefits received from, the governmental activity.

Cal. Const. art. XIIT A, § 3(d). ‘

B. 'State Fees Imposed on Firc!earm Sales and Transfers

1. The Dealer’s Record of Sale (DROS) “Fee” *

42. California Penal Code sectic‘m 12076, subdivisions (e) 28225(a)-(c)], ()

[28230], (g) [28235], and (i) [28240(a)-(b)], establish the “fees” associated with a
|
DROS, and govern what the funds collected therefrom can be used for.

43. . Subdivision () of Penal Co:de section 12076 [28225(a)] -provides'
(emphasis added): . | o . | ‘

The,[DOJ] may retguire th'ed[FFL] to charge each firearm t_purchaser a

fee not to exceed fourteen dollars ($14), except that the fee may be

increased at a rate not to exceed any increase in the California

Consumer Price Index as compiled and reported by the Department of

Industrial Relations. | ’ .

44. Tt further provides that “[t]he fee shall be no-more than is necessary to
fund” the activities enumerated at Pel}al Code section 12076(e)(1)-(9)
[28255(a),(b)(1)-(10)). N |

45. Subdivision (e)(10) [28225(b)(11)], enacted by Assembly Bill 161 (2003),

|
'

¢ The “fees” DOJ charges pursuant t%) California Code of Regulati-on.s, Title 11, Section
4001, and Penal Code sections 12076(e) [28225(a)-(c)], 12076(f)}1)(B) [28230(a)(2)], discussed
herein, shall be referred to as the “DROS ‘fe;e”-’ thrqughout.
o | 1 N
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purports to authorize the DOJ to use revenues from the DROS “fee” to fund “the
estimated reasonable costs of [DOJ] ﬁréamzs-related regulatory and enforcement
activities related tb thé sale, purchase, loan, or transfer of firearms.” ,
| 46. Penal Cdde section 12076(f)i(1_)(]3) [28230(a)(2)] further pfovi‘des‘ for DOJ
to use “fee” revenues for “the actual ﬁi‘dcessing costs associated with the
submission of é [DROS] to the [DOJ]}.” | '

47. Subsection (g) of 12076 [28‘I235] provides:

deposiad in the Deatdr's Recordiat Sale Special Account of the

General Fund, which is hereby created, to ge available, upon

a]i:gFropriation by the L?islature,i for expenditure by the [DOJ] to -
offset the costs incurred pursuant to this section, paragrasph (1) and
ection

Sl%%%%r,aéglt)i}(l)r(l?)l S(t)g) flf-:lahgiallgb%), glﬁlgg]i)\(;iiis‘{i)sliog)(?fosfection

12131, Sections 12234, 12289, and 12289.5, and subdivisions (f)

and (g) of Section 12305. o . | |

48. The activities covered in the Pénal Code sections referenced by Subsection
(g) of 12076 [28235] include: (1) the California FFL Check Program (Cai. Penal
Code § 12072(£)(1)) [27555];'(2) a Qubfic education program pertaining to
importers of personal handguns (Cal. !I’énal Code § 12072(f)(2)(D)) [27560((1)]; (3)
the Centralized List of Exempted FFLs (Cal. Penal Code § 12083) [28450]; (4)
inspections of Short-Barreled Long Gun Permit-Holders (Cal. i‘cnal Code § 12099)
[33320]; (5) retesting of handguns certified as “not unsafe” (Cal. Penal Code §
12131(c) [32020]; (6) ihspections of M'afichine Gun Permit-Holders (Cal. Penal
Code § 12234) [32670]; (7) public educ}ltidn'program regarding registratibn of
“assault weapons” (Cal. Penal Code § 12289) [31115]; (8) inspections 6f “Assault
Weapon” Permit-Holders (Cal. Penal Code § 12289.5) [31110]; and (9) inspections
of “Destructive Device” Permit- Holders (Cal. Penal Code § 12305(f)-(g)) [19000].

49. Penal Code section 12076(i)(1) [28240(a)] mandates that the DOJ shall

charge only one DROS “fee” for a single transaction on the same date for any
! .

|| number of firearms that are not handgLuris (i.e., long-guns).

50. Where an individual purchases a handgun and any number of long-guns at-

: ) : 12 .
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the same time, DOJ charges the purchiaser d full “DROS “fee” for each transaction.

51. Penal Code section 12076(1)(2) [28240(b)], prov1des that,ina smgle
transaction on the same date for the delivery of any number of handguns, the DOJ
must charge a reduced DROS “fee” for any additional handguns that are part of that |-
same transaction. | - _ |

52. The DOJ promulgated California Code of Regulations title 11, section
4001 increasing the cap on the DROS “fee” from $14 to $19 for the first handgun .
in a single transaction, and for one or more rifles or shotguns inasingle
transaction. And, DOJ capped the DROS “fee” for each additional handgun being
purchased at the same time as the first handgun at $15.
| 53. The provisions conferring authority on DOJ to charge the DROS “fee”
‘(Sections 12076(e) [28225(a)] & (f)(li)(B))‘[28230(a)(2)] do not require D.OJ to
charge the maximum amount allowed! for under that statute, or to even charge tmy
“fee” at all. | L : B

54. DOJ requires DROS “fees” for almost all ﬁreami sales by an FFL as well
as private party transfers of firearms (which must geneially be‘processed through
an FFL). I

55. Pursuant to ‘statute revenue from the DROS “fee” is supposed to ‘be
dep051ted into the DROS Special Account of the General Fund (“DROS Special
Account”). Cal. Pen. Code § 12076(g) [2823 5].

56. Revenue placed in‘the DRO&L, Special Account is generated from the
various different “fees” provided for in the Penal Code,‘co'vering a myriad of
unigue programs. | A ‘. |

57. For example, revenues oollected from fees for registration of “assault
weapons” and .50 BMG rifles (Cal. Pen. Code § 12285(a) & (b))‘[‘30900-30905],
concealed weapon permit applications (Cal. Pen. Code § 12054) [26190(a)-(b)],
“Assault Weapon” Permits (Cal. Pen. Code §§ 12286-12287) [31000-31105],
Destructive Device Permits (Cal. Pen. Code § 12305(e)) [1 8905], among other fees,

.13
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are placed in the DROS Special Account.
2. Firearms Safety and I':lnforcement Special Fund “Fees”
- a.  The Handgun Safety Certificate Exam “Fee” ($15)

58. A would-be handgun purchaser must obtain a Hé.ndgun Safety Certificate
(“HSC”) before a handgun may be leg!allly purchaéed. ) | x |

59. T6 obfairi an HSC, a certiﬁeh ihsﬁjuctor (usually the FF L) administers a
test. Upon passage of the test, an individual receives an HSC, which is valid ‘for
five (5) years. | | |

60. Penal Code section 12805(e): [31650(c)] provides: “The [DOJ] may charge
the certified instructor up to fifteen dollars ($15) for each handgun safety certificate
issued by that instructor to cover the [lDOJ ’s] cost in"carrying out and enforcing this
article, and enforcing this title, as deférmined annually by the [DOJ].” The $15 fee
(“HSC Exam “fee”) is generally charged to the exam taker by the FFL, as allowed
by law. | ' f | ‘

- 61. “This title,” as used in section 12-805-(3') [31650(c)], includes all manner of
laws regulating “deadly weapons,” imj:luding not only handguns and long-guns, but
also “unsafe handguns,” machine guné, f‘aSsault weapons,” destructive devices,
ammunition, boobytraps, body armor, 'téar gés, silencers, and “less Iéthal devices.”
See Title 2. Control of Deadly Weapons, Cal. Penal Code §§ 12000 [16850], et seq.

62. Section 12805(e) [31650(0)]; the statute c_:o_nferriﬂg authority on DOJ to
charge the HSC Exam “fee”, does not;; require the DOJ chargé the maximum A
amount authorized under that statute, ‘or to even chérge any “fee” at all.

, | b.  The Section 120176.5 [28300] “Fee”

63. California Penal Code secti(;n 12076.5 [28300] provides:

. gé) The Fireérm’s Safety an'd;Enforcement Special Fund is hereby

Rotwithstanding Section 13340 of the Government Cods.all moneys 1

the fund are continuously appropriated to the [DOJ] without regard to

. fiscal years for the purpose of imS%Iementin and .enforcin%;he provisions

of Article 8 (conmencing with Section 12300), as added by the Statutes
of 2001, enforcing the provisions of this title, and for the establishment,

. 14
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maintenance and upgrading of e%uipgnent and services necessary for

firearms dealers to comply with | ection 12077 [28150-28180].

(b) The [DOJ] may require firearms dealers to char%e each person

. who obtains a firearm a fee not to exceed five dollars ($5) for each
transaction. Revenues from this fee shall be deposited in the Firearms
Safety and Enforcement Special Fund.

64. The “provisions of Article 8;,” enforcement of which is funded, at l_east in
part, by the Section 12076.5 [28300] {'fee,” concern the Handgun Safety Certificate
Program prbvided for in sections 12800 [31610], et seq. | |

65. The title referred to in section 12076.5 [28300], i.¢., Title 2. Control of
Deadly Weapbns, Cal. Penal Cod_e §§i 12000 [16850], et seq. (enfoi'cement.of
which is funded, at least in part, by thé Section 12076.5 [28300] “fee,”) covers all
manner of laws regulating “deadly wéaponé,” including not dnly handguns and
long-guns, but also “unsafe handguns,” machine guns, “assault wcapohs,” ,
destructive dev'ices, ammunition, boobytraps, body armor, tear gas, silencers, and
less lethal devices. F o _ | .

66. Section 12076.5 [28300] doés hot require the DOJ to charge the maximum
am_ounf authorized under that statute (h e., $5), or to even charge any fee at all.

3. Firearm Safety Accoufnt. “Fee” (81) | |

Penal Code section 12088.9 [23690] provides:

e T DO ey o dser gt
($1) for each firearm transaction. The fee shall be for the
})&glpose of supportiltilﬁ_l[DOJ] program costs related to this act,

| uding the establishment, maintenance, and upgrading of
related data base systems and public rosters. o

. (b) There is hereby created within the General Fund the
Firearm Safety Account. Revenue from the fee imposed by
subdivision (a{]shall be deposited into the Firearm Safert)y
Account and shall be available for expenditure by the [DOJ]
upon appropriation by the Le%;slqmge. Expenditures from the-

irearm Satety Account shall be limited to program
expenditures as defined by subdivision (a)..

67. There is no provision in California law requiring DOJ to charge this fee at
all.

15 ‘ ' :
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68. With few exceptions, DEFENDANTS currently require that all transfers
of any firearm, whether a handgun or a long-gun, be subject to this $1 fee.

C. Lclaglslatlve History of the DROS “Fee” and Management of the
OS Special Account ‘

69. The origins of the DROS system and its related “fees” are belleved to go
back to sometime in the 1920s. 7 | 7

70. The amount of a DROS “feel’ in and around the year l990 was $4.25. See |
S. 670, 1995-1996 Leg. Sess. (Cal. 1995) (as introduced Feb. 22, 1995).

71. By 1995, the DROS “fee” had ballooned to $l4 00, an increase of greater |
than 300 percent in less than five years S. 670, 1995-1996 Reg Sess. (Cal. 1995)
(as introduced Feb 22,1995).

72. In 1995, the California Leglslature passed Senate Bills 670 and 671 to cap
the rate for a DROS “fee” at $14.00, v’v1th mcreases “at a rate not to exceed any

Increase m the California Consumer Prlce Index.” That amendment is reflected in

| Penal Code section 12076(e) [28225 (a)] described above

73. Senate Bill 670 (1995-1996 Reg Sess. (Cal. 1995) (as enacted) further
prohibited the DOJ from using the “fe;e” to ;‘directly fund or as a loan to fund any
program not specified.” ' _ | -

74. In the following years, a treod of appropriating DROS “fee” revenues to.

pay for additional activities unrelated to the clearance of the purchaser to buy a

firearm emerged. A series of bills passed that allowed monies in the DROS Special
Account to pay for the eve_r-expahding list of programs .and set‘vices found at
section 12076(g) [28235).

75. For example, Assembly Bill \2080 (2002) established a program to address
lllegal firearms trafficking and authorlzed its funding from the DROS Special
Account. See Penal Code §§ 12072(t)(1) [27555], 12076(g) [28235].

76. Assembly Bill 2080 passed \;wth less than two-thirds of the vote of all

members elected to each of the two houses of the Legislature.

[ 16
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77. Assembly Bill 2580 (2002) specifically amerided section 12076(g)
[282235] to authorize funding from the DROS Special Account for the inspections
of several classes;of dangerous weapén permit-holders. See Cal. Penal Code §§
12076(g) [28235], 12099 [33320] [inspections of short-barreled long gun permit-
holders], 12234 [inspections of machi{ne gun penttit-he!ders] 12289.5 f3 1110]
[inspections of “assault weapon” permlt holder], 12305(f)- (g) [19000] [1nspect10ns
of destructive devices penmt-holders]

78. Assembly Bill 2580 passed \!Vlth less than two-thirds of the vote of all
members elected to each of the two hc!)uses of the Legislature. .

-79. Assembly Bill 2902 (2002) specifically amended section 12076(g)
[28235] to authorize funding for the Ilitatntenence of the Centralized List of
Exempted FFLs and the re-testing of handguns deemed “not unsafe.” See Cal.
Penal Code §§ 12076(g) [28235] 12'0|83 [28450], 12131(c) [32020]. -

80. Assembly Bill 2902 passed w1th less than two-thirds of the vote of all
members elected to each of the houses of the Legislature. '

- 81. In 2001, Plaintiff NATIONAL RIFLE ASSOCIATION ('NRA) requested
the Office of California State Auditor|(“CSA™) to investigate the DOJ’s operatloh
of the DROS program, believing that DROS Special Account funds were being
misused. | | ‘

- 82. CSA responded to Plaintiff NRA’s request, stating that an audit of the

DROS ptogram could only be conducted by request from the Joint Legislative
Audit Committee (“JLAC”) Plaintiff NRA then began working with members of

the Leglslature to prepare a request to JLAC for an audit.

83. Before Assembly Bill 2080’s final passage in 2002, the Office of
Leglslatlve Counsel was asked by Senator Bill Morrow to opine on whether |
Assembly Bill 2080 authorized usmg DROS “fee” revenues, paid by individual
firearms transferees, to support Assembly Bill 2080’s purposes. It was further
asked whether expendmg those revenues to support Assembly Bill 2080 would

17
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convert the DROS “fee” inito en unaut|h0rlzed tex ‘

84. While awaiting the Office of Leglslatlve Counsel’s response to that
request, then Assemblyman (now Senator) Rod Wright sought information on the
DROS Special Account from the DOJ and Legisletive Analyst’s Office from the
Assembly Budget Cornmittee A weelé later, the Assembiy Budget Subcommittee '
on State Administration ordered the DOJ to submit a report on the DROS Special
Account status. See 2002 Budget Act Item 0820-001-0460.. _

85. The first report DOJ submltted to the Assembly Budget Subcommittee on
State Ad‘ministrati'on detailed the status of the DROS Special Account. But no audit

B
of spendmg was provided. ' o

86. Later that year, the Office of] Leglslatlve Counsel responded to Senator
Morrow’s request regarding whether expendlng DROS revenues to support
Assembly Bill 2080 would convert the DROS “fee” into an unauthorized tax, with
the following analysrs S |

- Section 12076(e) [28255(b)j pr0v1des that the DROS “fee’”” be no more

than is necessary to relmburserdemgnated program purposes and may not

be used to fund any other program;
- Nevertheless, section 12076(g) [28235] 1dent1ﬁes other purposes for
which funds in the DROS Spec1al Account may be used;
- Under the rules of statutory Iconstructlon, section 12076(g) [28235] refers
| generally to money in the DROS Speciel Account, rather than specifically
to the revenue from the section 12076(¢) [28225(a)] DROS “fec” |
- Because the DROS Spemal Account contains funds in addition to fees
obtamed pursuant to 12076(e) [28225(b)(1)- (10)], the purposes of section
12076(g) [28235] may be accompllshed without the use of 12076(e)
'[28225(a)] [DROS] funds;
- Because Assembly Bill 2080 did not amend 12076(e) [28225(a)-(c)] to .
_ fund its new purposes, 12076(g) [28235] could not be construed to .

i
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authorlze the expendlture of DROS “fees” for any purpose not specified
| in 12076(e) [28225®)]; .

- Because Assembly Bill 2080 would not authorize the expendlture of
DROS “fees” for the purposles of Assembly B111 2080, the bill made no |

change that wquld raise the 1ssue whether any unauthorized expenditure

of those funds for that new purpose would constitute a “tax” under
Section 3. o i L
87. The Office of Legislative Counsel’s response provided its explanation on
hew it believed subsections (¢) and (g) of section 12076 [28225(a)-(c) and 28235
respectively] could coexist, but failedto address the crux of the matter of whether

any or all of these “fees” were actually “taxes.”

88. The DOJ and the Legislative }Analyst s Office then submitted a

supplemental report on the status of the ' DROS Special Account to the Legislature

pursuant to the 2002 Budget Act, Item 0820 001-0460. That report summarized the

annual DROS Spe01al Account reven1|1es and expenditures, DROS-related

programs, DROS application recelpt mformatlon, the fees then charged, and the

average cost of processing each applit|:ation. Claiming that expert staff and
necessary funding were unavailable, however, the report did not provide the

heeessary coniprehensive examination into the DOJ’s fee structure to determine

|| whether the DROS “fee” was recovering actual costs of the DROS program, or

what aspects of it, or if adjustments to the amount of the fee were appropri'ate.
~ 89. In 2003, Assembly Bill 161 passed by only 60.2% of the vote of both

houses (i.e., significantly Jess than twlo-thirds of all members elected to each of the

two houses of the Legislamre)'.
90. Assembly Bill 161 removed rhe prohibition on using revenues from the
DROS “fee” to-“directly fund or as a lloan to fund any prbgra_m not specified,”

thereby allowing DOJ to usé these funds collected firearm transactions for any
“regulatory and enforcement ‘activit[y] related to the sale, purchase, loan, or
| I
. , 19
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transfer of firearms.”” | -
91. As Assembly Bill 161 made 'its way through the legislative process, the
Bill’s sponsor argued that it did not expand the use of DROS “fees,” but merely

92. The Bill Ana1y51s of Assembly Bill 161 also indicates the Legislature

clarified their use.?

relied on the Leglslatlve Counsel’s opinion that DROS “fee” revenues could not be
used to fund the activities mandated by Assembly Bill 2080. |

" 93. The enactment of section 12076(e)(10) [28225(b)(1 1)] expanded the
scope of section 12076(e) [28225(a)-(|c)], providing a catch—all” to ensure that
those programs (i.e., those sections liSted in section 12076(g) [28235]) could be
supported by DROS “fees” in the DROS Spec1al Account.

94, Notmg that the DOJ’s previous reports lacked sufficient detall on January
26, 2004, Senator Morrow submitted a written request to the JLAC, seeking a
formal audit of the DROS Special Account. That request was heard a month later.’.

95. A year after Assembly Bill 161 passed and expanded the list of activities |
that DROS funds could be spent on, the DOJ adopted Califomia Code of
Regulations, title 11, section 4001, whiéh increased the cap on DROS “fees” as
described above. No support was,provic‘led‘by DOJ {ying the $5 increase of the
maximum fee (from $14 to $19) to the CCPI, nor was any support provided by DOJ
justifying the $15 fee as necessary to cover its costs relating to the sale of an
additional handgun. _ |
| |

7 Found in current Penal Code section 12076(e)(10) [28225(b)(11)].

¥ See Sen. Comm. on Public Saféty, !Bill Analysis: Dealers Record of Sale Special
Account - Expanding Authorized Use - Appropriation to Fund Firearms Trafficking Prevention
Act of 2002, at 10 (July 8, 2003) available at : :
http://'www, legmfo ca.gov/pub/03- 04fb111/asm/ab 0151-0200/ab 161 cfa 20030708 141850 se .
n_comm,htm (last v1snted July 18, 2011).

? PLAINTIFFS have so far been unable to ascertain the vote or outcome of that February
24, 2004 hearing, despite diligent efforts. :

20
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96. California Code of Regulations, title 11, section 4001 remained in effect ‘
without any attempts by DOJ to amen‘ld it to raise or lower the fee, until 2010 when
the DOJ issued a notice of proposed rfulemaking stating its intent to lower the
maximum fee allowed from $19 to the pre-2004 emergency regulation amount of
14, | ‘ e ‘ |

97. The 2010 initial statement of reasons concerning the prdposed rulemaking
mdlcated that “although the volume of DROS transactions has increased, the
average time spent on each DROS, and thus the processing cost, has decreased.”"®
It also noted that “[t]he proposed regu'lattons [would] lower the current $19 DROS
“fee” to $14, commensurate with the Gctual cost of processing a DROS.™"
(emphasis added). | |

98. Ultimately, the 2010 proposed rulemakmg was not adopted, presumably

so that DOJ would contlnue obtalmng a windfall from DROS “fee revenues to

fund present and future government act1v1t1es
99. After rejection of the propos‘ed decrease in the DROS fee, Plaintiff NRA

1 Cal. Dept of Just1ce, Initial Statement of Reasons concerning Proposed DROS Fee
Regulations (2010), ava:lable at http: /fag_cal gov/firearms/regs/DROSisor.pdf (last v131ted Aug.
24, 2011). _ . \ o

"1

2 The State’s appetite for increased ilfunds to pay for general police work off the backs of
gun buyers is insatiable. Senate Bill 819 (Leno) is currently pending in the California Legislature.
Senate Bill 819 seeks to again expand the uses to which DROS “fees” may be put, and would
expand the use of “fees” to include “costs associated with [DOJ] firearms-related regulatory and
enforcement activities regarding possession,|in addition to costs associated with the explicitly

-referenced sale, purchase, loan, or transfer, of firearms.” Assem. Comm on Appropriations, Bill
Analysis: Senate Bill 819, at 1 (July $, 201 1), available at

http://www.leginfo.ca.gov/pub/11- 12/b11]/sen/sb 0801-0850/sb_819 cfa 201 10705 162650 as
m_comm.html (last visited Aug. 23, 2011). | “To clear the [Armed and Prohibited Persons
System] backlog of approximately 34,000 handguns, [DEFENDANT] Attorney General Harris is
the sponsor of Senate Bill 819, which would revise the Penal Code to expand the use of existing
regulatory fees collected by gun dealers to allow the state [DOJ] to use fee revenue to pay for the -
APPS program.” Press Release, Office of the Attorney Generil, Attorney General Kamala D.
Harris Announces Seizure of 1,200 Guns from Mentally Unstable and Other Individuals (June

16, 2011) (emphams added) |
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submitted a request under the Califorﬁia Public Reéor_ds Act to the DOJ Bureau of
Firearms .seeking\all writings constimtihg, referring or relating to (1) the DOJ’s’
policies and procedures for the handlmg and management of the DROS Special
'Account since January 1, 2000, and (2) a detailed accountlng of the DROS Spemal
Account for the same period. |

100. An attorney with the DOJ ]fBureau of Firearms responded that there was
ne present way to compile the informﬁtion sought, that no current audit of the |
DROS Special Account exists, that an‘ ofﬁcml audlt would be required, and that the
Legislature has no money to initiate olne _ .. |

101. Plaintiff NRA was pr0v1ded, however, with a list of services the DOJ
Bureau of Firearms providés uSing monies from the DROS Special Account, a table

- |
summarizing the statutory and regulatory authority for the “fees” charged and

services provided, a table summarizing DROS Special Account annual revenues

and expenditures since 2001, and a suimmary of the number of long-gun and -

handgun transactions for which DROS “fees” were collected during the same |
period. ‘ j | |

102. In 2011, Plamtlff NRA senl the DOJ a follow-up requcst under the -
Public Records Act, seekmg records explalnlng what constltuted “DROS

enforcement activities” as identified i 1n the table DOJ previously dlsclosed that

summarized its purported authority fo|r the “fees charged and services provided.

Plaintiff NRA also requested other documents, including ledgers identifying
individual transactions since 2001. Tl?e DOJ again asserted that no such accounting
exists, raised numerous privilege grou'.nds, and denied PLAINTIFF NRA’s request.
" THE FEDERAL BACI|(GROUND CHECK SYSTEM
103. The federal government has in place the Natlonal Instant Criminal
Background Check System (“NICS”)
104. Mandated by the Brady Handgun Violence Prevention Act of 1993 (“the

o |
Brady Act”), Public Law 103-159, NICS was established so that an FFL could

| 22
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contact federal agents by telephone og-other eleétrdnic means and immediately -
determine whether the transferee is pfohibited from receiving firearms under
Sectlon 922 (g) or (n) of Title 18, Um‘ted States Code or state law.

105. NICS provides full service to FFLs in 30 states, five U.S. territories, and
the District of Columbia.'’ Located atithe FBI’s Criminal Justice Information
Servi-ces (CnS) Division in Cla’rksburfg, West Virginia, NICS processes background
checks for the FFLs in those states thaflt have declined to serve as points of contact

for NICS. A “point of contact” state 1§ one that conducts for itself all or part of the .

) |
background checks for that state’s FFLs.

106. Upon a would-be purchaéer’s completion of the required federal Form
4473, FFLs contact NICS via a toll-free telephone number, or electroniéally on the
Internet i:hrough the NICS E-Check System, to request a background check. NICS
is customalrl'ily available 17 hours a day, seven days a week, including holidays
(exc_:ept for Christmas). The FFL will |typically receive a response that the transfer
may proceed or is delayed within 30 seconds. |

107. As a point of contact sfate that has opted out of the NICS system,
California conducts its own background checks for California firearm purchases,
for whic_h (at least in 'pa_rt).14 it charges the DROS “foe.”

108. In comparison to Califomia’s' DPLOS system, a NICS check, as a part of

the Criminal Justice Information Services Division of the FBI, costs a firearm

purchaser nothing. The backgrdund checks conducted by NICS are paid by the

1> See FEDERAL BUREAU OF INVESTIGATION, CRIMINAL JUSTICE INFORMATION SERVICES
DIVISION, NATIONAL INSTANT CRIMINAL BACKGROUND CHECK SYSTEM (NICS) OPERATIONS
2010, at 4, available at
http://www.fbi. gov/about-us/qxs/mcs/reports/ZO10-operatlons-report/2010-Operatlons—report-pdf
(last visited August 23, 2011)..

"I
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funds appropriated to the FBI by Congress.I5
GENERAL ALLEGATIONS
109. Individual PLAINTIFFS BAUER WARKENTIN, HACKER FERRY
and ADLEY, and those persons repre sented by organlzatlonal PLAINTIFFS NRA
and CRPA FOUNDATION, have each been rcquired to, and have in fact‘i)aid each

and all of the Challenged Fees before taking possession of firearms purchased from

|| an FFL or transferred through an FFL, as a private party transfer.

110. The funds from the Challenged Fees PLAINTIFFS paid were ultimately

|| surrendered to DEFENDANTS’ contrloll, and deposited into the DROS Special

Account. . e

I. Excltla:swe Fees Are Bemg Imposed on the Exercnse of a Constitutional
Rig

111. The fundamental right to possess ﬁrearms for protection mcludes a

_correspondmg right to acquire a firearm.

112. The Challenged “Fees,” Whlch DOJ generally requires be pald before a
purchaser can acquire a firearm, are unconstltutlonal and illegal prerequlsltes on
the exermse of the fundamental right to acqulre a firearm.

113. The Challenged “Fees” are|unconstitutional because they are imposed
for the purpose of funding, and in fact do fund activities not reasonably related to
any legitimate government interest that concerns the regulatlon of lawful ﬁrearm
transactlons ‘ |

114. The Challenged “Fees” are unconstltutlonal because. they are not
calculated to defray the expenses of pohcmg activities reasonably related to the
legitimate government interests that concern the regulation of lawful firearm
‘.

1% Federal Bureau of »]nvestigaﬁon,* l?iiscal Yéar 2‘.011 Au?horizatiou aud Budget Request
to Congress 4-56 and 4-57, available at http://www justice.gov/jmd/2011justification/pdf/fyl1- -

fbi-justification.pdf; see also Bureau of Justice Statistics, Survey of State Procedures Related to
Firearms Sales, 2005, available at http://bjs.ojp.usdoj.gov/content/pub/pdf/ssprfs05.pdf., at 3.
o | '

| 24
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transactions.

A. The “Fees” Imposed Are Used For Purposes Unrelated to Regulatlng
- a Legitimate Interest , ‘

1. The “DROS ‘Fee’”

115. DOJ is spending revenues from the DROS “fee” on activities unrelated
to any legitimate government interest that concerns the regulation of lawful firearm
transactions. | .

116. DEFENDANTS are using revenﬁes ﬁ.'om't‘he DROS “fee” te fund all
those activities enumerated at section|12076(g) [28235]." - |

117. The activities lisfed in 12076(g) [28235]; namely inspections of

. |
Short-Barreled Long Gun Permit-holders (Cal. Penal Code § 12099) [33320],

retesting of handguns certified as “noi uhsafe” (Cal. Penal Code § 12131(c))
[32020], inspections of Machine Gun|Permit-holders (Cal. Penal Code § 12234)
[32670], mspectlons of “Assault Weapon” Permit- holders (Cal Penal Code §
12289 5) [31110], and inspections of Destructlve Device Permit- holders (Cal.
Penal Code § 12305(f)- (g) [18910], are unrelated to the regulation of lawful
firearm purchases and purchasers, hke PLAINTIFFS. '

118. The act1v1t1es listed in 12076(g) [28235] cannot constltutlonally be
funded by “fees” pald by_lawful ﬁreal|m purchasers, like PLAIN TIFFS.

- 119. Section 12076(g) [28235] - by authorizing the expenditure of reﬁehu’es

from the DROS “fee” on the activities listed thefein - on its face places the burden
of funding activities that are, unrelated to-any legitimate government interest as to
the regulation of lawful firearm transactions on lawful firearm purchasers -
exermsmg a constitutional right, 1nste|ad of the general public.

120. DQIJ is improperly spendmg revenues from the DROS “fee” on general

i6 PLAINTIFFS base this allegatlon, in part on the legislative history for 12076(e)(10)
[28225(b)(1 1)] (discussed supra), which explamed it was passed, among other reasons, to allow
DROS “fee” revenues to be used for the act1v1t1es listed in 12076(g) [28235]

25 o
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law enforcernent activities beyond thgse listed in 1-207_6(g)_[_28_235], which are
unrelated to any legitimate governmerirt interest as to the regulation of lawful
firearm transactions. | |
2. The HSC Exam and Sjectlon 12076.5 [28300] “Fees”
121. Penal Code Sections 12805(e) [31650(0)] and 12076.5(a) [28300(3.) (b)]
— by authorizing the expenditure of revenues from their respectlve “fee” on
enforcing general criminal laws including luws regulating machine guns, “assault

weapons,” destructive devices, tear gas, silencers, etc. — on their face, place the

burden of funding activities unrelated to any legitimate government interest as to

1 the regulation of lawful firearm transactions on lawful firearm purchasers, instead

of the general public. o

122. Regulation of machine gun!s, “assault weapons,” destructive devices, tear
gas, silencers, etc. bears no reasonable rélationship to thé regulation of lawful
firearm purchases and purchasers, llkc PLAINTIFFS. ,

123 Many activities provided for in Penal Code Sections 12805(¢)
[31650(c)] and 12076.5(a) [28300(a)- (b)] — including those regulatmg machine
guns, “assault weapons,” destructrve devrces tear gas, s11encers etc. — cannot
constltutronally be funded by “fees” c|harged under this section. | |

124. DOJ is spending revenues from the HSC Exam “fee” on activities
unrelated to any legitimate government interest that concerns the regulatip_n of
lawful firearm transactions. ‘ |

125. DOJ is spendlng revenues from the Section 12076.5 [28300(0)] “fee”.on
activities unrelated to any legitimate government interest that concerns the
regulation of lawful firearm transactlo‘Lns ' |

- 126. Despite being, at least in part for the purpose of “implementing and
enforcmg” the Handgun Safety Certlf‘icate Program, the Sectlon 12076.5
[28300(c)] “fee” is charged to purchasers of long-guns as well, some of whom may
not even own a handgun.

26
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‘ L '
3. The $1“Fee” |

127. DOJ is speriding revenues from the §1 “fee,” on activities unrelated to
any legitimate government interest that concerns the regulation of lawful firearm
transactions. . _ _

128. Law-abiding firearm purchasers like PLAINTIFFS are not just being
required to internalize the full social coSts of their choice to exercise their
fundamental Second Amendment rights, but also those costs of choices made by
others, inctuding special weapon permittee holders (e.g., machine gtm permits) and
criminal users of f:ompletely unrelated firearms — much as if, for instance, all
speakers were eharged a fee that would be used to compensate those libeled by a
small subset of speakers, or to subsidize those who engage inrallies or marches for
causes that are unsupported by, or unavailable to, the payer:. |

129. The costs incurred by the DOYJ in the licensing of special weapoii permits
anti\ general lew enforcement activitieL, unrelated to any legitimate government
interest that concerns the regulation of lawful ﬁrearrtl transactions, cannot
constitutionally fall on the shoulders ?f lawful firearm transferees via a fee.

130. The Challenged “Fees” unconstitutionally infringe on PLAINTIFFS’
fundamental right to acquire ﬁrearms.!

.II. The Challenged “Fees” Are Ungconstitutionally Excessive and Illegal

131. Regardiess of whethér the ‘fees” are reasonably related to any legitimate
government interest that concerns the: regulatlon of lawful firearm transactlons
they are still unconstltutlonally excessive.

'A. The DROS “Fee”

132. The DROS “fee” 1s unconstltutlonally excessive.

133. Between 2004 and 2010, the DROS Spemal Account has sustained an

-average surplus exceeding $2 mllllon\annually o

134. The revenues makmg up thie surplus in the DROS Spemal Account were,
at least in part generated from the DROS “fee.”

}
I
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135. The DROS “fee” exceeds the costs of DOJ s valid regulatbry activities as
to lawful firearm transactions. In explaining its proposal to lower the DROS “fee”

, i | :
in 2010, the DOJ stated “[t]he propos@d‘ regulations {would] lower the current $19
DROS “fee” to $14, commensurate with the actual cost of processing a DROS.” "

136. The amount of the surplus funds in the DROS Special Account is 80 hlgh
that the DROS “fee” is not set at an amount “reasonably necessary’’ to cover only
valid regulatory programs. '

137. There is nothing requiring DOJ to charge the maximum amount
statutorily allowed for a DROS “fee” ‘($.19), as the DOJ has the discretion to
impose the fee in the first place (or a l‘esser amount commensurate with covering its
costs). | ' |

138. DEFENDANTS have generally charged the maximum amount allowed
by statute for the DROS “fee.” o

139. There is no reasonable supf)ort tying the DROS “fee” amount DOJ -
decides to charge to DOJ’s abtual, coﬂlst:itutionally valid regulatory costs. |

140. The DROS “fee” exceeds the amount necessary to reimburse the DOJ for
the costs of furthering any legitimate igovernment interest that concems the
regulatioh of lawful firearm transactions. ' .

- B.  The HSC Exam and Section 12076.5 [28300] “Fees”

141. The HSC Exam “fee” is unclzonstitutionally excessive,

142, The “fee” authorized by Penal Code Section 12076.5 [28300] is
unconstltutlonally excessive.

143. DEFENDANTS generally ilmposé the maximum “fee” of $15.00 on

certified instructors for every (with few exceptions) HSC exam, who in tumn

_ generally charge the $15 to the 1nd1v1flual obtammg the HSC, as allowed by law.

' |
7 Cal. Dept. of Justice, Bureau of Flrearms Initial Statemcnt of Reasons [Concerning
Proposed DROS Fee Rulemaking] (2010), avazlable at

' http /fag.ca.gov/firearms/regs/DROSisor. pdf

| 28
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144, DEFENDANTS generally impose the maximum fee allowed by Section -
12076.5 [28300(0)] of $5 .00 (w1th few exceptions) on each individual handgun
transactlon and every long-lgun transa‘ctlon?‘no matter how many long-guns it
involves.

145. There is no reasonable support tymg the HSC Exam “fee” amount DOJ
decides to charge to' DOJ’s actual, constltutlonally valid regulatory costs.

146. There is no support tying the Section 12076.5 [28300(c)] “fee” amount
DOJ dec:des to charge to DOJ’s actual constitutionally valid regulatory costs

147 The Firearms Safety and Enforcement Spec1al Fund in which revenues

from the HSC Exam and Section 12076 5 [28300(c)] “fees” are supposedly

maintained, has a substantial annual surplus.
. C. The $1 “Fee” |

148. The tmposition of the §1 “f{ee” is unconstitutionally excessive.

149. The Firearms Safety Account, in which revenues from the $1 “fee” are
supposedly maintained, has a substantlal annual surplus. |

150. There is no reasonable support tylng the $1 “fee” DOJ imposes to DOJ ’
actual, constltutlonally valid regulatory costs.
II1.- Section 3 — Unconstitutional Taxes

151. Under the test laid out in Sinclair Paint Co., the Challenged Fees are
1nva11d “taxes” on lawful firearm purchasers in v1olat10n of the California
Constltutron ‘ ‘ |

A. TheDROS“Fee® | |

152. The DROS “fee,” as currently set, imposed, managed and spent by DOJ
is an illegal “tax” under California 1aw |

153. The assessment of the DROS “fee” exceeds the reasonable cost of the
valid regulatory activities funded by the revenues it generates

154, Many of the services funded by the DROS “fee” do not bear a sufﬁclent
relationship to the “fee” payer’s (i.e., flrearxn purchaser’s) burdens on or benefits

: : 29
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from those services.

155. There is no reasonable nexue between a lawful firearm purclteiser (i.e.,
the payer of the “fee”) and criminal ﬁ:rearrn misuse in general, or the administration
of special-permit weapon issueance and use. Nonetheless, these programs and
services performed by DEFENDANT$ are funded using revenues from the DROS
“foer | |

156. The DROS “fee” is leyted, Ltt least in part, to generate revenue, rather -
than solely for legitimate gqvernmenti interests as to the regulation of lewful
ﬁrearm transactions. - . - ' | | |

- 157. The general law enforcement activities funded by revenues from the
DROS “fee” purportedly benefit somety as a whole, not just lawful ﬁrearm
purchasers. 7

158. The DROS “fee” is levied to generate revenue for general governmental
and law enforcement activities. |
"~ B. The HSC Exam “Fee” /

159. The HSC Exam “fee,” as currently managed by DOJ, is a “tax” under

California law.

-160. The assessment of the HSC Exarn “fee” exceeds the reasonable cdst of

| the valid regulatory activities funded by the revenues it generates.

161. Many of the services allegedly funded by the HSC Exam “fee” do not
bear a sufficient relationship to the “fee” payer’s (1.e., firearm purchaser’s) burdens
on or benefits from those services. R |

162. There is noreasonable nexus between lawful firearm purchasers (i.e., the
payer of the “fee”) and crirninal firearm misuse, or special-permit \;veapon use.

‘ L |
Nonetheless, these programs and services are performed by DEFENDANTS using

revenues from the HSC Exam “fee.” |
163. The HSC Exam “fee” is levied, at least in part, to generate revenue,

rather than solely for legitimate government interests as to the regulation of lawful

30
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firearm transactions.

164. The general law enforcement activities funded by revenues from the
HSC Exam “fee” benefit society as a whole, not just lawful firearm purchasers.

165. The HSC Exam “fee” is levied to generate revenue for general

i'
C. The “Fee” Authorized by Penal Code Sectlon 12076.5 [28300]

166. The Section 12076.5. [28300(c)] “fee,” as currently managed by DOJ, is a

governmental activities.

“tax” under Cahforma law.

167. The assessment of the Sectlon 12076.5 [28300(0)] “fee” exceeds the
reasonable cost of the valid regulatory actl\(ltxes funded by the revenues it
generates. . -

.168. Many of the services allegeldly funded by the Section 12076. 5 [28300(0)]

|| “fee” do not beara sufﬁcwnt relat1onsh1p to the “fee” payer s (i.e., ﬁrearm

purchaser s) burdens on or beneﬁts from those servwes

169. There is no reasonable nexus between lawful firearm purchasers (i.e., the
payer of the “fee”) and criminal firearm use, or the issuance of special weapons |
permits.' Nonetheless, these pfograms: and services performed by DEFENDA;NTS
are funded using revenues from the Section 12076.5 [28300(c)]. 7 |
- 170. Despite being, at least in part, for'the purpose of “implementing and
enforcing” the Handgun Safety Certificate Program, the Section 12076.5
[28300(c)] “fee” is charged to purchasers of long-guns as well, some of whom may
not even own a handgun | |

171 The Sectlon 12076.5 [28300(0)] “fee” is levied, at least in part, to
generate revenue, rather than solely for legitimate government interests as to the
regulation of lawful firearm transacti(?ns. | | |

172. The general law enforcement activities funded by revenues from the
Section 12076.5 [28300(c)] “fee” purl‘)ortedly benefit society as a whole, not just
lawful firearm purchasers. o

|
' |31 .
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173. The Seetlon 12076.5 [28300(c)] “fees” are 1ev1ed to generate revenue for
general governmental activities. '
D. The $1 “Fee” ‘ _‘ |
174. The $1 “fee” as currently managed by DOJ, is a “tax” under California
law. ' '

175, The assessment of the $1 “fee” exceeds the reasonable cost of the valid

{| regulatory activities funded by the revenues it generates.

176. Many of the services allegeldlyfunded by the $1 “fee” do not bear a |
sufficient relationship to the “fee” payer’s (i.e., firearm purchaser’s) burdens on or
beneﬁts from those services. - -

177. There is no reasonable nexus between lawful firearm purchasers (i.e., the
payer of the “fee”) and criminal ﬁrear|m use, or the i issuance of spec1a1 weapons
permits. Nonetheless, these programs and services performed by DEFENDANTS
are funded using revenues from the $1 “fee.”

" 178. The $1 “fee” is levied, at least in part, to generate revenue, rather than
solely for legltnnate government mter‘ests as to the regulation of lawful ﬁrearm
transactions. . , _ 7

179. The general law enforeemeht‘activities funded by revenues from the $1
“fee” purportedly benefit society as a whole, not just lawful firearm purchasers.
 180. The $1 “fee” is levied to geinerate revenue for general governmental
activities. | o | “ :-_ - | | |

181. DEFENDANTS cannot meet their burden ofproving each of the -
Challenged “Fees” is not a tax under Sect1on 3.

182 As taxes, each of the Challenged Fees was required to have been adopted
by a two thirds majority vote of the Legislature; none was.

183. The Challenged Fees are unconstrtutlonally 1mposed under the California
Constitution, and are’invalid and unenforceable. ,

/11 o
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DECLARATORY JUDGMENT ALLEGATION S

184 There is an actual and present controversy between the parties hereto in
that PLAINTIFFS contend that the manner in 'which DOJ currently imposes the
Challenged Fees is unlawful. DEFENDANTS continue to choose to require lawful |
ﬁrearin purchasers, including PLAINTIFFS, to pay the maximum emount
statutoriiy allowed for each of the Challenged Fees.

185. PLAINTIFFS desire a judicial declaration of their rights and.
DEFENDANTS’ duties namely, that the manner in which DOJ currently imposes
the Challenged Fees 1nfrmges on PLAINTIFFS’ Second Amendment rights.

186.. PLAINTIFFS further desue a Jud1c1a1 declaration that the Challenged
Fees are illegal “taxes” under Sectlon 3 of Article XIIIA of the California
Constitution, and that, as such, the sta|tutes authorizing their imposition were
required to have been adopted by the California Legislature pursuant to a two-
thirds vote of both houses respeotively, and that since none was, each is void and
unenforceable. | o _ ‘
| INJUNCTIVE RELIEF ALLEGATIONS _

- 187. If'an injunction does not issue enjoining DEFENDANTS ffom imposing
each of the Challenged Fees as corrently imposed, PLAINTIFFS will be irreparably
harmed PLAINTIFFS are presently and continuously m_]ured by the assessment of
the Challenged Fees” 1nsofar as they fl:onstltute unreasonable and unrelated
preconditions on the exefcise of PLAiN TIFFS’ Second Amendment rights.

188, If not enjoined by this Court, DEFENDANTS will continue to
enforce the Challenged Fees in derogation of PLAINTIFFS® Second Amendinent
rights. L | |

~ 189. If an injunction does not issue enjoining DEFENDANTS from enforcing
Penal Code sections 12076(g) [282355], 12‘076.5 [28300], and 12805(e) [31650(c)],
PLAINTIFFS will be irreparably hemlled. PLAINTIFFS are prese.ntly and
continuously injured by the enforcement of these sections insofar as such

- | 33
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enforcement utilizes revénues from aslsessrnents charged solely to lawful firearm
purchases for purposes not reasonably related thereto. .

190. Ifan injunction does not 1ssue enjommg DEFENDANTS from enforcing
California Penal que sections 12076‘(e) ['28225(a)-(c)], 12076.5 [283‘00],. 12088.9
[23690], and 12805(¢) [31650(c)]), PLAINTIFFS wili be irreparably harmed.
PLAINTIFFS are presently end contiriluo'usly injured by the enforcement of these
sections insofar as each constitutes an unlawful tax under the California
Constitution. l | | |

191. PLAINTIFFS have ne plaill Speedy, and adequate remedy at law.
Damages are indeterminate or unascertalnable and, in any event, would not fully
redress any harm suffered by PLAlNTIFFS as a result of DEFENDANTS
subjecting PLAINTIFFS to the 1llegal Challenged Fees as a precondition to
exercise their constltutlonal right to acqulre firearms. ' '

192 In_lunctlve relief would eliminate PLAINTIFFS’ irreparable harm and
allow PLAINTIEFS to acquire ﬁreamgs free from the unlawful assessments and _
taxes in accordance with their rights llﬁder the Second Amendment and the
California Constitution. ' | |

193. Accordingly, injunctive rell_ef is apprepriate;

FIRST CLAIM FOR RELIEF:
Violation dl?lllel lS)eI:rcll)‘lfu? En?é:%tgg)? thL]lilltVtcd]ll(It)a:Fgﬁlsl’;ear Arms

(U.S. Const., Amends. 11 and XI
(By All Plaintiffs Against All Defendants)

194. All of the above paragraphs| are re- alleged and 1ncorporated herein by
reference. | |

195. DEFENDANTS have impoSed, and continue fo impose, the Chall_eriged
Fees at an excessive amount beyond vlvh;at is necessary to defray its valid regulatory
expenses, use the re.sulting windfall revenues to fund activities unrelated to any
legitimate goverrlment interest thzlt concerns the regulation of lawful firearm
ti'ansaetions. In- doing so, ‘DEFENDA!NTS are abusing their discretion, applying.

] 34
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the “fees” in an unconstitutional manner, and propagating customs, policies and '
practices that mfnnge on PLAINTIFF S’ nght to acqulre ﬁrearms as guaranteed by
the Second and Fourteenth Amendmments.

196. DEFENDANTS cannot satisfy their burden of justifying these customs
pohmes and practlces that infringe PLAINTIFFS’ rights.

197. PLAINTIFFS are entitled to injunctive rellef against DEFENDANTS
and their officers, agents, servants, employees, and all persons in actiue concert or

participation with them who receive actual netice of the injunction, enjoining them
from engaging in such cusforns policlies and practiees |
SECOND CLAIM FOR RELIEF;
FACIAL VALIDITY OF CALIFORNIA PENAL CODE SECTIONS 12076(G)
Violatoh of th¢ Second Anlendment Right to Kotp and fsear Arms
(U.S. Const., Amends. 11 and XI
(By All Plamtlfi‘s Agamst All Defendants)

198. All of the above paragraphs are re- alleged and 1ncorp0rated hereln by
reference.

199. By expressly authorizing DiOJ to use revenues from the Challenged Fees
to fund activities unrelated to any legltlmate government 1nterest that concerns the
regulatlon of lawful firearm transactlons California Penal Code sectlons 12076(g)
[28235], 12076.5(a) [28300(a)-(b)], a+1d 12805(e) [31650(c)] are unconstlt.utlonall
on their face. . i

200. PLAINTIFFS are entitled to permanent injunctive relief against
DEFENDANTS, or any of their officers, agents; servants, employees, and all
persons in active concert or participaﬁon with them who receive actual notice of.
the injunction, enjoining them from enforcmg, or acting pursuant to, Callforma
Penal Code sections 12076(g) [28235] 12076.5(a) [28300] or 12805(e)
[31650(c)].
iy
/11
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. ' t .
THIRD CLAIM FOR RELIEF:

VALIDITY OF CALIFORNIA PENAL CODE SECTIONS
12076(e) &(g), 12076.5 [28300], 12088.9 [23690], and 12805(e) [31650(c)]
Violation of California Pro osition 13
(California Const., Art. XIIIA, Sec. 3)

(By All Plaintiffs Agalnst All Defendants)

201. All of the above paragraphs are re-alleged and mcorporated herein by
reference _ ' -

202. Because California Penal Code sections 12076(¢) & (g), 12076.5
[28300], 12088.9 [23690], and 12805(6:) [3 1650(0)] provide ‘for excessive

government assessments to be levied agairlst lawful firearm purchasers, the

revenues from which are used for activities unrelated to lawful firearm purchases,
each of these sections coﬁstitute a “tax” under the California Constitution, and
were thus required to have been adoprecii by the California,Legislaulre pursuant toa
two-thirds vote of both legislative houses respectively, and since none was, each is
void and unenforceable. , |

203. PLAINTIFFS are thus entitled to permanent injunctive relief against
,DEFENDANTS, and any of their ofﬁT:ers, agents, servante, empleyees,'and all
persons in active concert or participatiorl with them who receive actual notice of
the injunctien enjoining them from enforcing, or acting pursuant to, California
Penal Code sections 12076(e) [28225(a)- (c)] 12076.5 [28300], 12088.9 [23690]
and 12805(¢) [31650(c)] .
" PRAYER
WHEREFORE PLAINTIFFS pray for relief as follows:

1) For a declaration that the. Chal\lenged Fees as currently imposed by
DEFENDANTS infringe upon the rlght to acquire firearms protected by the Second
Amendment, as 1ncorporated into the Fourteenth Amendment, by 1mpern11531bly _
precondltlonlng the exercise of that right on the payment of an excessive
assessment, the revenues from which are being used to fund activities unrelated to
any Iegitimate government inrerest that concerns the regulatien -of lawful firearm

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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transactlons and that as such are mvalld and cannot be imposed;

~ 2) For a preliminary and permanent prohlbltory injunction forblddmg
DEFENDANTS and its agents, employees ofﬁcers and representatives from
imposing the Challenged Fees w1thoth ﬁrstllmltlng th_e activities for which their
revenues are used to only those activities concerning a legitimate government
interest as to the regulation of lawful ﬁrearln transactions, and reducing their
amounts to be cornmensurete wlth the actual costs of these activities.

~3) For a declaration that Cahforma Penal Code sections 12076(g) [28235],
12076.5(a) [28300], or 12805(e) [3 1650(c)] v1olate the Second Amendment on
their face. |

4) Fora preliminai'y and permanent prohibitery irljunction forbidding |

DEFENDANTS and its agents employecs, officers, and representatwes from

‘|| enforcing, or actmg pursuant to, Callfomla Penal Code sections 12076(g) [28235]
|| 12076.5(a) [28300], or 12805(e) [31650(c)]. |

5) For a declaration that Califon;lia Penal Code sections 12076(e) & (g).
[2'8225(a)-(c), 28235], 12076.5 [2830b], l2088.9 [23690] end 12805(¢) [31650(c)]
are illegal taxes under Article XIIIA, Sectiqn 3 of the California Constitution.

6) For a preliminary and pennanent prohibitory injunction forbidding
DEFENDANTS and its agents, emplcTyee's officers, and representatives, from
enforcing, or acting pursuant to, California Penal Code sectlons 12076(e) & (g) |
[28225(a)- (c) 28235], 12076 5 [28300], 12088.9 [23690] and 12805(e) [31650(c)]

7) For an order enjoining DEFENDANTS from chargmg or collectlng the
Challenged Fees in illegally excessive amounts, and from appropriating the
Challenged Fees for purposes unrelated to lgegitimate governnient interests as to the
regulation of lawful firearm trens'actio'n“s. '
/11 |
/11
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8) For remedies available pursuant to 42U.S.C.§ 1983 and for an award of -
reasonable attorneys’ fees, costs, and eipenses pursuant to 42 U.S.C. § 1988,

California Code of Civil Procedure § 1021 5 and/or other applicablé state and

federal law;

9) For such other and further relief as may be just and proper.

Dated: August 25, 2011 o ~ Michel &Associates,_P.C.

/s/ C. D. Michel

1 - C.D. Michel T
i_ - Attorney for the Plaintiffs’

38
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C. D. Michel - S.B.N. 144258
Sean A, Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802 :
Telephone: 562-216-4444 o
Facsimile: 562-216-4445 :
Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT |
 FOR THE EASTERN iD;STRICT OF CALIFORNIA
FRESNO BRANCH COURTHOUSE |

BARRY BAUER, STEPHEN ) CASE NO. 1:11-cv-01440-LJO-MJS
WARKENTIN, NICOLE FERRY, )

LELAND ADLEY, JEFFREY 2 '

HACKER, NATIONAL RIFLE ) FIRST AMENDED COMPLAINT FOR
ASSOCIATION OF AMERICA ) DECLARATORY AND INJUNCTIVE
INC., CALIFORNIA RIFLE PISTOL) RELIEF

ASSOCIATION FOUNDATION,

HERB BAUER SPORTING GOODS,) 42 U.S.C. sections 1983, 1988

Plaintiffs -

VS. )
KAMALA HARRIS, in Her Official .
Capacity as Attorney General For the
State of California; STEPHEN
LINDLEY, in His Official Capacity
as Acting Chief for the California
ll)gpartment of Justice, and DOES 1-

Defendants.

PLAINTIFFS, by and through thi;ir undersigned aﬁomeys,'bring fhis '
Complaint for Déciaratory and Injunctive Relief against the above-named
Defendants, their employees, %genfs', and successors in. office (éollectively -
“DEFENDANTS”), and in support théréof allege the following: |

.. L |
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INTRODUCTION - |
1. This cast: involves an importar[lt constitutional principle, that a state may not
impose a fee on the Peoplle asa preconditton to their enjoyment of a fundamental .
right secured by the federal constitutic‘)n' if the fee either exceeds the state’s costs of
regulating the fee payer’s exercise of that right or the fee is used to finance state.
activities not reasonably related to sueh regulations.

' 2. Vindication of this principle requires enjoinment of DEFENDANTS’
cﬁrrent implementation of its fee system for lawful firearm transactions, since it.
imposes feee that are both excessive a;nd are improperly used to fund general law
enforcement activities bearing no reasonable nexus to firearm purchasers nor valid
regulations of their constittitionally pll'otected activity.

3. California statutes confer on ]QEFENDANTS‘ the authority to impose
muttiple, separate fees on the purchasler;s2 ot‘ firearms. Payment of these fees is
me.ndatory before one can receive a firearm. DEFENDANTS have discretion asto -
whether to charge these fees and in what amount to charge them, up to a statutorily.
imposed cap. |

4. DEFENDANTS’ imposition of these fees, and in some cases the very
statutes confemng the: authonty on DEF ENDANTS to Spend the revenues from the
fees on extraneous matters, v1olates PLAINTIFFS ‘Second Amendment rights.

5. When a person wishes to obtain'a firearm in California, state law V-generally
requires. the person to obtain the firearm through a federally licensed California

firearm vendor (commonly known as an {‘FFL”).

Ll

: DEFENDANTS are being sued in their official capacity as heads of the
California Department of Justice, which entity is authorized by the Legislature to
assess the Challenged Fees.

? These fees apply even if a ﬁrearm is not being purchased but gifted or
traded as well. But for simplicity sake ‘purchase” will be used throughout this
Complaint to include all such activities unless specifically stated otherwise.

| | 2 -
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6. In doing so, the would-be purchaser must, among other things, ﬁll outa
Dealer’s Record of Sale form (“DROS”), the information from which is used by
DEFENDANTS to conduct a backgrohnd ‘check and confirm the would-be |
purchaser may tawfully receive firearms before he or she can take possession of
any firearm. In the case of a handgun the 1nformat10n is also used to register the.
handgun to the purchaser in DEFENDANTS’ Automated Firearm System (“AFS”).

7. DEFENDANTS have statutory discretion to charge firearm purchasers a
mandatory fee for processing each DROS, along with two additional fees, for every
firearm transaction. And, in the case o!f a handgun, California requires purchasers
to-have a valid Handgun Safety Certlﬁcate for which DEFENDANTS may impose
yet another fee. ' |

8. DEFENDANTS collect these fees through the FFL at the time of purchase

and currently exercise their discretion by uniformly chargmg the statutorlly

allowed maximum amount for each of the Challenged Fees.

9. PLAINTIFFS bring thls suit t:o challenge the constitutionality of
DEFENDANTS’ imposition of these fees levied on the transfer of firearms;

specifically, those fees provided for b‘y California Penal Code sections 28225(a)-(c)

[12076(e)] 28300(c) [12076.5(b)], 23690(a) [12088 9(a)], and 31650(c) [12805(e)]
(collectively, the “Challenged Fees”) ‘

10. Each of the Challenged Feeslas currently imposed by DEFENDANTS
iufringes on PLAINTIFFS’ Second Amendment rights, both because

DEFENDANTS charge the fees in ex?essive amounts and because they improperly

> Pursuant to the Legislature’s enactment of Assembly Concurrent :
Resolution 73 (McCarthy) 2006, which authorized a Non-Substantive -
Reorganization of California’s Deadly Weapons Statutes, various California Penal
Code sections were renumbered, effectlve January 1, 2012. For convenience and
ease of reference, the corresponding prev10us code section for each referenced

|| Penal Code sectlon is provided in brarkets

3 : '
FIRST AMENDED COMPLAINT FOR|DECLARATORY AND INJUNCTIVE RELIEF
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utlhze the fees’ wmdfall revenues to finance general law enforcement act1v1t1es

unrelated to the regulation of lawful filrearm purchases _
11. It is not just PLAINTIFFS’ _contentron alone that the Challenged Fees are

excessive as currently imposed. DEFENDANTS themselves have admitted as

recently as 2010 that at least one of the Challenged Fees is too high: And, the

|| accounts containing the revenues amassed from the Challenged Fees, which

DEFENDANTS manage, regularly run multz'—million dollar annual surpluses when
constltutlonal principles limit such government assessments to the reasonable cost
of regulating the act1v1ty on which the fee i 1s imposed.

12. Noris it just PLAINTIFFS’ contention alone that revenues from the
Challenged Fees are used for purposes beyond regulating lawful firearm
purchasers. DEFENDANTS?’ history of supporting Iegistation to expand the list of
activities for which DEFENDANTS rhay uee revenues__, from the Challenged Fees,
demonstrates DEFENDANT S’ past and continuing use of the Challenged Fees® -
revenues unconstitutionally. '

13. Most notable is a recent amendment to the California Penal Code adding
mere possession of firearms to that list,’ thereby forcing lawful firearm purchasers
to finance any law enforcement operatron concernlng unlawful firearm possession.
This is tantamount to the government charglng a fee to all speakers and the funds
being used to subsidize law enforcement programs targeting a small subset of
speakers who scream “fire” in a crowded theater.

14. Despite the signiﬁcant surpluses from their revenues and the use of those

revenues on activities unrelated to regulating lawful firearm transfers, ﬁQJ chooses
to charge the rnaximum amounts stat&toﬁl_y allowed for the Challenged Fees.

15. Concomitant to their as applied challenge to DEFENDANTS’ imposition
.of the Challenged Fees, PLAI_NTIFFS‘ facially challenge certain California Penal

* See description of Senate Bill|819, discussed below at Paragraph 103.
- . Y | -
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" Case 1:11-cv-01440-LJO-MJS Document 12 Filed 02/09/12 Page 5 of 38

[y ]

- N - LY. T S 7t

10-

11
12

13

14
15
16
17

18.

19
20
21
22
23
24
25
26
27
28

Code sections that expressly allow the uhlawful expenditure of the Challenged |
Fees’ revenues; S}E)eeiﬁeally, Califorpila Penal Code sections 28235, 28225, 31650,
and 28300. _ _ |
" 16. Because the Challenged Fees and their related statutes affect
| o
constitutionally protected activity, irreparable harm is presumed. Accordingly, the
following relief frorﬁ this Court is warranted:

(a) a declaration that th‘e Challenged Fees as currently iniposed by
DEFENDANTS are unconstitutionally excessive, and an injiu'lé'tion
prohibiting DEFENDANTS from collecting the Challenged Fees until -

-they reduce them to non-excessive amounts; |

(b) a declaration that DEFENDANTS’ use of revenues from the

Challenged Fees on special weapon permitting and general law
" enforcement activities not reasonably related to the regulation of lawful
firearm transactions is unconstitutional, and an injunction proliibitin,;g,

DEFENDANTS from using those revenues on such activities; and

(c) a declaration that th|e Cal.ifornia Penal Code statutes with |
- provisions authorizing DEFENDANTS’ improper expenditures of the
Challenged Fees’ revenues c[m activities not reasonably related to the
regulaﬁon of lawﬁll firearm transactions are facially unconstitutional, and

an injunction prohibiting DEFENDANTS from acting pﬁrsuant to those

- statutes.

JURISDICTION and VENUE

|
17. Jurisdiction of this action is |f0unded on28 U.S.C. §§ 1331 and 1343 in

that this action arlses under the Constltutlon and laws of the United States and
under 28USLC. § 1343(a)(3) and 42 U S.C. § 1983, in that this actlon seeks to
redress the deprivation, under color of the laws, statutes, ordinances, regulatlons,

customs, and usages of the State of 'Cg.lifornia and political subdivisions thereof, of

rights, privileges, or immunities secured by the United States Constitution and by
. | | _

s
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Acts of Cong Iess. _
18. PLAINTIFFS’ clalms for declaratory and injunctive relief are authorized
by 28 U.S.C. §§ 2201 and 2202. ' '

19. Venue in this judicial dlstnc|t is proper under 28 U.S.C. § 1391(b)(2)

because a substantial part of the events or gmissions giving rise to the claims-

occurred in this district. a
| | ~ PARTIES |
I. Plaintiffs o -

20. Plaintiff BARRY BAUER is a resident, propérty ownef ‘and taxpa)}er of
Fresno, Cahforma Within the last ﬁvie years, Plaintiff BAUER has lawfully |

purchased firearms, including both ha|ndguns and long-guns, for which he has had -
to pay each of the Challenged Fees. Plaintiff BAUER intends to continue to
purchase firearms through an FFL in t|he future.

21. Plaintiffs STEPHEN WARK|ENTIN and JEFFREY HACKER are

re&dcnts, property owners, and taxpayers of Fresno, California. Within the last five

years, each has purchased multiple ﬁr?éafms from both an FFL and a private party,

‘through an FFL as required by Califolni:a Penal Code § 26500 [12070]. These

transactions have consisted of both handguns and long-guns. Some of these
transactions involved a single ﬁrcarrni, while others involved multiple handguns
(by way of private party -trausfers), multiple long-guns, and a combination of 2
handgun and a long-gun. Plaintiffs WARKENTIN and HACKER intend to
continue their pattern of regularly pur{cﬁasing firearms through an FFL in the
future.. | | |

22. For each of their transactlons Plaintiffs WARKENTIN and HACKER
havc paid all fees California requires for firearm transfers descrlbed below. -
Accordingly, each of them has paid $50 in state fees for a transaction including a
single handgun and a single long-lgun!, $46 for a transaction including two

handguns, and $25 for transactions involving a single firearm or multiple long-
| 6 | |
‘ FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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guns.’ Plaintiffs WARKENTIN and ﬁACKER have had to pay the Challehged
Fees multlple times in the same year, and in some cases, the same month. Also,
Plaintiffs WARKENTIN and HACKFTR have each had to pay California’s $15 fee
to obtain a Handgun Safety Certificate once w1th1n the last five years. =

‘ 23. Plaintiff NICOLE FERRY is a resident of Fresno, California. Within the
last five years, Plaintiff FERRY has p{urchased handguns from an FFL for
self-defense and target practice. For each of her transactions, -Plaintiff FERRY has
paid all “fees” California requires for ﬁ;'earm transfers described below. Plaintiff
FERRY has had to pay California’s fees fot firearm transfers morethan once in the
same year. Alsol Plaintiff FERRY has had to pay California’s $15 fee to obtain a
Handgun Safety Certificate once w1th|1n the last five years. Plaintiff FERRY
mtends to purchase firearms through an FFL in the future

24. Plaintiff LELAND ADLEY is 2 resident, property owner, and taxpayer of
Fresno, California. Within the last ﬁvle years, Plaintiff ADLEY ha\s purchased
multiple firearms frorﬁ both an FFL alld a private party, through an FFL as required
by California Penal Code § 26500 [12!070], ineluding both handguns and
long-guns. : ‘

25. For each of his transactlons Plaintiff ADLEY pald all fees Cahforma ‘
requires for firearm transfers descnbed below Plaintiff ADLEY has had to pay -
California’s fees for firearm transfers multlple times in the same year. Also,
Plaintiff ADLEY has had to pay Cahfomla s $15 fee to obtain a Handgun Safety
Certificate once within the last five years Plaintiff ADLEY intends to contlnue his
pattern of regularly purchasing ﬁrearms through an F FL in the future.

26. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC.

(hereafter “NRA”) is a non-profit entity clas_siﬁed under section 501(c)(3) of the

* See OVERVIEW OF REGUQATORY SCHEME, Section II. - “California
Fees Imposed on Firearm Sales and Transfers” for an explanation and breakdown
of each of these fee amounts. ' '

o 7
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|| Internal Revenue Code and incorpora:ted under the laws of New York, with its

principal place of business in Fairfax, Virginia NRA has a membership of
approximately 4 million persons. The purposes of NRA include protection of the
right of law-abiding citizens to keep and bear ﬁrearms for the lawful defense of
their families, persons, and property, and from unlawful government regulations
and preconditions placed on the exereise of that right. NRA spends its YeSOurces on
each of those activities. NRA brings this action on behalf of itself and its hundreds
of thousands of members in Califomi'fl, including Plaintiffs BAUER, _
WARKENTIN, ADLEY, and -_HACKIi-ER, who have been, are Being, and will in the
future be subjected to DEFENDANT?’ imposition of the Challenged Fees.

27. Plaintiff CALIFORNIA RIFLE AND PISTOL ASSOCIATION
FOUNDATION (“CRPA FOUNDATION”) isa non-proﬁt entity cla351ﬁed under
section 501 (c)(3) of the Internal Revenue Code and 1nc0rporated under California
law, with headquarters in Fullerton, Callforma. Contributions to the CRPA
FOUNDATION are used for the direet benefit of Californians. Funds contributed
to and granted by CRPA FOUNDATION beneﬁt:a wide variety of constituencies
throughout California, including gun eollectors, hunters, target shooters, law. .
enforcement, and those who ‘choose tc;'» own a firearm to defend themselves and
their families. The CRPAF OUNDA'I?ION spends its resources seeking to raise
awareness about unconstitutional law:s, defend and expand the legal recognition of |
the rights protected by the Second Atrfleiidment, promote firearms and hunting
safety, protect hunting rights, enhance riiarksmatlship skills of those participating |
in shooting sports, and educate the ge?neral public about firearms. The CRPA
FOUNDATION supports law enforcelment and various charitable, educatiena_l,
scientific, and other firearms-related ﬁublic interest activities that support-and-
defend the Second Amendment rightsi of all law-abiding Americans.

28. In this suit, the CRPA FOUl\;IDATION represents the interests of its many
citizen and taxpayer members and me;mbers of its related association the California
| . . g .
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.Riﬂe and Pistol Association who reside in California and who wish to sell or
purchase firearms, or who have se_ld or purchased firearms, and have been charged
fees imposed by the laws of the State‘ofé Cal;ifornia associated with those' |
transactions. These members are too numerous to conveniently bﬁng this action
individually. The CRPA FOUNDATION brings this acﬁog on behalf of itself and
its tens of thousands of supporters in California, including Plaintiff BAUER, who
have been, are being, and will in the future be subjected to DEFENDANTS’.
iniposition of the Challenged Fees. | - '

- 29, Plaintiff HERB BAUER SPORTING GOODS, INC., is a California
corporatlon with its pnnc1pa1 place otl busmess in the County of Fresno, California.
It is a licensed firearms dealer under both federal and California law (i.e., an FF L)
that sells a variety of firearms, 1nclud1‘ng both _l_ong-guns and handguns. California
law requires Plamtiff HERB BAUER ito collect the Challenged Fees for DOJ, at
DOJ’s direetion, from ﬁrearm transferees. Accordingly, Plaintiff HERB BAUER is
injured by its being fofced to facilitate DEFENDANTS’ unlawful fee collection -
activities. ' ‘

30. The individuai PLAINTIFFS identified above are residents and taxpayers
of California from the City and County of F resho who have been required to pay
the Challenged Fees in violation of their rights and applicabl_e law. |

31.: Each of the associational PLAINTIFF S identified above has individual
members who are citizens and taxpayers of California, inciuding in Fresno County,
‘who have an ecu'te interest in p.erchas:ing firearms and do ﬁot wish to pay unlawful
fees, taxes, or other costs associated with that purchase and thus have standing to
seek declaratdry and injunctive relief to halt or reduce the imposition or charging
of unCODStll'llthIlal fees. The interests| of these members are germane to thelr
respective associations’ purposes; and neither the clalms asserted nor the relief

requested herein requires their members participate in this lawsuit individually.
1

| ‘ 9 .
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!

II. Defendants | , |

32. Defendant KAMALA HARRIS is the Attorney General of Calrforma She
s the chief law enforcement officer of Cahfornla and is charged by Article V,
Section 13 of the California Constltut‘lon with the duty to inform the general public
and to supervise and instruct local prosecutors and law enforcement agencies |
regarding the meaning of the laws of the State, including the Challenged Fees, and
to ensure the fair, uniform and consistent enforcement of those laws throughout the
state. She is sued in her official capacity.

33. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau
of Firearms and, as such is responsib{e for executing, interpreting, and.enforcing
the laws of the State of California — as well as 1ts customs, practices, and policies — -
at issue in this lawsuit. He is sued in hls ofﬁcwl capacity: |

34. Defendants HARRIS and LINDLEY (collectively “DEFENDANTS”) are
responsible for administering and enforcmg the Challenged Fees, are in fact -
presently enforcing the challenge provision against PLAINT_IFFS, and will
continue to enforce the Challenged Fei,es 'against PLAINTIFFS.

35. The true names or capacities[, vyhether individual, corporate, associate or
otherwise of the DEFENDANTS narn‘lect herein as DOES 1-10, are presently
unknosvn to PLAINTIFFS, who therefore sue said DEF ENDANTS by such
fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition
to show the true names, capacities, and/or liabilities of DOE Defendants if and
when they have been determined. -

OVERVIEW OF REGULATORY SCHEME
I. Constitutional Provisions and éontrolling Law

36. The Second Amendment to the United States Constitution provides: “A
well regulated militia, being necessary to the security of a free State, the right of
the people to keep and bear arms, shall not be infringed. " U.S. Const. amend. II.

37. The United States Supreme Court held in District of Columbia v. Heller, |

1 0
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554 U.S: 570 (2008), that the Second /Amendment of the United States Constitution
protects an individual civil right to possess firearms for self-defense.

38. The Court soon thereafter held in McDonald v. Chicago, 561 U.S. 3025
(2010), that the Second Amendment is iﬁcoi‘poré.t_ed through the Due Process

clause of the 14th Amendment to restrict state and local govemmcnts‘\froin

infringing on the individual right to keep and bears arms, and confirmed the right is

a fundamental one.

39. The right to keep and bear arms for self-defense implies a conjesponding
right to acquire firearms. See Ezell v. }City of Chicago, 651 F.3d 684, 704 (7th Cir.
2011); see also Andrews v. State, 50 ’Jl."enn. 165, 178, 8 A. Rep. 8, 13 (1871) (cited
approvingly in Heller at 614). - '

40. In Cox v. New Hampshire, 31 2 US 569 (1941), the Unfted States

Supreme Court indicated that government’s authority to-levy fees on the exercise

of constitutional rights is limited. The Court held that fees charged for licenses to -
parade on i)ublic property, being protected speech activity, can only be of amoﬁnts
necessary to “meet the expense incident to the administration of the Act and to the
maintenance of public order in the matter licensed.” 1d. at 577 (emphasis added).
Any additional charge above and beyond that rate would be invalid.

41. In Murdockv. Pennsylvania,! 319 U.S. 105 (1943), the United States
Supreme Court expounded on the prilflciple it enunciated in Cox, holding “[a] state"
may not imﬁos’é a charge for the enj(j):flnent of a right granted by the federal
constitution” because “a person cannét be compelled to purchase, through a license
fee or a'licehse tax, the privilege freel!y granted by the constitution.” Id. at 112. The
Murdock Court qualified that general iruie by indicating that States may impose a -
fee when constitutionally protected a(%tivity is involved, but only if the fee is
imposed “as a regulatory measure anci calculated to defray the expenses of policing
the. activities inrquestion.” It is not permissible, howéver, to impose “a flat liéense
tax levied and collected as a condition” to the “enjoyment of a right granted by the

: ' 11 ‘
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Federal Constitution” and “unrelated |to the scope of the activities of [the fee
payer].” Id. at 114. _ _
II. California Fees Imposed on Firearm Sales and Transfers
- . 42. California confers discretion on DOJ to impose various fees — all of which |
have a statutdry célp _ on firearm puréhaééré, which they must pay as a prerecju’isite |
to qualify for recéiving a firearm. | _ |
A. The Dealer’s Record of Sale (DROS) Fee ° A 7
43. California Penal Code secticl)né 28225(a)-(c) [formerly 12076(e)], 28230
[12076(£)], 28235 [12076(g)], and 28.:240(a)-(b) [12076(i)], establish the fees
associated with a DROS, and govern what the funds collected therefrom can be
used for. - 1 | - |
44. Subdivision -(_a) of Penal Coide section 28225 [12076(e)] provides:

The [DOJ] may require the d[FFL] to charge each ﬁreannfpurchaser a

fee not to exceed fourteen dollars ($14), except that the fee may be

increased at a rate not to exceed any increase in the California

Consumer Price Index as compiled and reported by the Department of

Industrial Relations. , . : . ‘ :

45. The use of the “may” in subdi\}ision'(a) of Penal Code section 28225
[12076(e)] makes clear thatDEFEND;ANTS are not required to charge the

: | o '
maximum fee amount allowed for by that statute, or to even charge any fee at all. -

46. Penal Code section 28240(a) [12076(1)(1)] mandates that DOJ charge only
one DROS fee for a single transaction on the same date for any number of firearms
that are not handguns. This means regardless of the number of long-guns (i.e., rifles
and shotguns) an individual purchases at one time, the DOJ charges one DROS fee
for all of them. | ,

47. Penal Code section 2824O(b)I [12076(1)(2)], provides that, in a single

. N , . |

¢ The fees DOJ charges pursuant to California Code of Regulations, Title
11, Section 4001, and Penal Code secitions 28225(a)-(c) [12076(e)], L
12076(£)(1)(B) [28230(a)(2)], discussed herein, shall be _referred'tt) as the “DROS

fee” throughout.

: 12 :
FIRST AMENDED COMPLAINT FOR{DECLARATORY AND INJUN CTIVE RELIEF




[

[ b b [ o [} 3] (%] ] p— — ot — — — Y [ —y
o0 ~ =2 h F S W b — o o oo ~ O ¥ f=8 w [ 3o ] — L=

O 0 N N L s W N

|

Case 1:11-cv-01440-LJO-MJS Document 12 Filed 02/09/12 Page 13 of 38

transaction on the same date for the delivery of any number of handguns, the DOJ
must charge a reduced DROS fee for any additional handguns that are part of that
same transaction. This means when an individual purchases more than one handgun
at the same time, .the DOJ cnarges theé DROS fee in full for the first handgun and a
reduced DROS fee for each additional handgun.

48. Whete an individual purchases a handgun and any number of long-guns at .
the same time, DOJ charges the 'purchlaser a full DROS fee for each trunsaction.
This means where a long-gun is pur’cl%as'ed along with a handgun the purchaser
st pay two full DROS fees, one forlthe handgun and ene for the long-gun —
despite no separate DROS fee being required for additional long—:gun purchases and
only a reduced DROS fee being requlred for each additional handgun /

49. The DOJ promulgated Cahfomla Code of Regulatlons, Title 11 section
4001, increasing the cap on the DROS fee from $14 to $19 for the first handgun or
any amount of rifles/shotguns in a single transaction, and capping the DROS fee
for each additional handgun being pml'chased along with the first handgun at $15.

50. Subdivisipn (b) of Penal Coclle section 28225 [12076(e)] further provides
‘that “[t]he [DROS] fee shall be no more than is necessary to fund” the activities
enumerated at Penal Code section 282|25(b)(1) -(11) [12076(e)(1) (10)]

51. Penal Code section 28225(b)(1 1) [12076(e)(10)] purports to authorize the
DOJ to use revenues from the DROS t‘ee to fund “the estlmated reasonable costs of
[DOJ] firearms-related regulatory .'«.tndi enforcement activities related to the sale,

purchase, possession, loan, or transfeil' of firearms.”

52. Prior to January 1, 2012, section 28225(b)(11) [12076(6)(10)] did not
provide for expenditure of DROS fee irevenues on the mere “possession” of
firearms. But the Legislature amendec|l that section during the 2011 Legislative
session to allow for such, based on its' following purported findings:

SECTION 1. The Legislature ﬁnds and declares all of the following:

(a) Callforma is the first and only state in the nation to establlsh an

. ‘ 13
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e

53.
use DROS fee revenues for “the actual processing costs associated with the
submission of a [DROS] to the [DOJ].” |

54. Section 28235 [12076(g)] provides: ,

All money received by the department pursuant to this article shall

be deposited in the Dealers i

General Fund, which is héreby created, to be available, upon
3ppropnat10n by the Legislature,|for expenditure by the

following:

automated system for tracking handgun and assault weapon owners who
might fall into a prohibited status. '

(b) The California Department of Justice (DOJ) is required to maintain
an online database, which is currently known as the ed Prohibited
Persons System, otherwise known as APPS, which cross-references all
handgun and assault weapon owners across the state against criminal
history records to determine/persons who have been, or will become,
prohibited from Fossessmg a firearm subsequent to the legal acquisition

or registration of a firearm or assault weapon.

(c) The DOJ is further required to provide authorized law enforcement
agencies with inquiry capabilities and investigative assistance to
determine the prohibition status of a person of interest.

(d) Each day, the list of armed prohibited persons in California grows
by about 15 to 20 ppo;%le._"[’l!lelje are currently more than 18,000 armed
BI'O_hlblted persons in California. Collectively, these individuals are '
elieved to be in possession of over. 34,000 handguns and 1,590 assault
weapons. The illegal possession of these firearms presents a substantial
.danger to public safety. - ‘ o ' o

(e) Neither the DOJ nor local law enforcement has sufficient resources
to confiscate the enormous backlog of weapons, nor can they keep up
with the daily influx of newly prohibited persons. ,

‘.

(? A Dealer Record of Sale fee is imposed upon every sale or transfer |
of a firearm by a dealer in California. Existing law authorizes the DOJ to
utilize these funds for firearms-related regulatory and enforcement
activities related to the sale,/purchase, loan, or transfer of firearms
pursuant to any provision listed in Section 16580 of the Penal Code, but
not expressly for the enforcement activities related to possession.

) Rather than placing an additional burden on the taxpayers of
alifornia to fund enhanced enforcement of the existing armed prohibited
_persons program, it is the intent of the Legislature in enacting this
measure to allow the DOJ to utilize the Dealer Record of Sale Account
for the additional, limited purpose of funding enforcement of the Armed
Prohibited Persons System. |

‘Penal Code section 28230(a)(2) [12076(f)(1)(B)] provides for DOJ to also

?

ecord of Sale Special Account of the

artment to offset the costs incurred pursuant to any of the

14
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a) This article.
Section 18910.
c¢) Section 27555.

d Subdivisions (d) and (¢), of Section 27560.
e) Article 6 (commencing with Section 28450).
‘Section 31110.
Section 31115, .

h) Subdivision 8&) of Section 32020.

1) dection . '

1) Section 3267 |
Section 33320.

55. The reference to “this article-’; in section 28235 means Article 3 of
Chapter.6 of Title 4 of Part 6 of the California _-Penal"Code (beginning at |
section 28200 and ending with seetiorli 28250), which includes the section
providing for imposition of the DROS fee.

56. The activities covered in the Penal Code sections referenced by section
28235 [12076(g)] include: (1) 1nspect|10ns of “Destructive Device” Pe_nmt—HoIders
(Cal. Penal Code § 18910 [12305(f)-(g)]); (2) the Caiiforni'a FFL dheck Program
(Cal. Penal Code § 27555 [12072(f)(1!)]); (3) 2 public education program pertaining
to impofters of personal handguns (C,al.'Penal Code § [27560(d)-(e)])
[12072(1).(2)(D)]' (4) the Centralized |List of Exefnpfed FFLs (Cal Penal Code § -
28450, et seq. [12083]); (3) 1nspect10ns of “Assault Weapon” Perrmt Holders (Cal.
Penal Code § 31110 [12289.5]); (6) publlc educatlon program regarding
reglstratlon of “assault weapons” (Cal Penal Code § 31115 [12289]); (7) retesting
of handguns certlﬁed as “not unsafe” E(Cala Penal Code § 32020(a) [12131(c)]); (8)
inspectiens of Machine Gun Perrnit-}iolders (Cal. Penal Code § 32670 [12234]); |
and (9) inspections of Short-Barreled %Long Gun Permit-Holders (Cal. Penal Code § |
33320 [12099]). | '

57. Pursuant to stafute, revenue |from the DROS fee is suﬁposed to be

deposited into the DROS Special Account of the General Fund (“DROS Special

15
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Account”). Cal. Penal Code § 28235 [12076(g)]
B. Firearms Safety and Enfmi'cgment Special Fund Fees

58. California Penal Code sectioin_ 28300(&)—(5) [12076.5(a)] provides:
- ﬁE_l.) The Firearms Safety a'ndiEnforcement Special Fund is hereby
established in the State Treasury land shall be administered by the [DOJ].

_ (bglNotwithstapding Section 13340 of the Government Code, all moneys
in the fund are continuously appropriated to the [DOJ], without regard to fiscal
Eears, for the purpose of implementing and enforcing the provisions of Article
(cqmmencm§ with Section 31610) of Chapter 4 of Division 10, enforcing

- Section 830.95, Title 2 (commencing with Section 12001) of Part 4, Sections
16000 to 1 6966_ [12070 c)(2)I'| inclusive, Sections 16970 [12277] to 17230
[12650], inclusive, Sections ;7240 12401] t0 21390 512 28(a)], inclusive
and Sections 21590 [12028(a)] to 34370 [12078(a)(5)], inclusive, and.for the
establishment, maintenance, and upgrading of equipment and services
necessary for firearms dealers to comply with Article 2 (commencing with
Section 28150 [12077(g)]). : .

59. The “provisions of Article 2 mentioned in Section 28300(b) cbncem the

,Handgun Safety Certificate Program Qdi'sc;uss'ed belov&) pro'vided for in sections
31610 [128001], e seq. | |

60. California Penal Code section 830.95 mentioned in Section 28300(b)

prohibits pickeﬁng while wearing the uniform of a peace officer.

6l Title 2 (commencing wifh S?ctiqn‘ 12001) of Part 4 concerns sentence

enhancements for convictions of firearm related crimes. -
:62. The provisions ranging betwf‘:en'Section 16000 and 34370 [12078(a)(5)]

mentioned in section 28300(b) as activiﬁes funded by the Firearms Safety and

Enforcement Spef:ial Fund, include all manner of laws regulating “deadly

weapons,” including not only handguns and long-guns, but also “'u_nsafé

" DEFENDANTS deposit (and rcomn_lingle) funds collected from some
additional fees — for special firearm licensing and miscellaneous services (see e.g,,
Cal. Penal Code §§ 30900-30905 [12285(a),(b)]), concealed weapon permit
applications and Cal. Pen. Code § 261i90(a)-(b) [12054]), “Assault Weapon”
Permits — into the DROS Special Account. The validity of those fees is not at
issue, here; rather, what is at issue is \|vhether DEFENDANTS spend revenues
from the Challenged Fees on regulating the activities those other fees are collected

for. PLAINTIFFS contend that DEFENDANTS are improperly doing so.

: ‘ 16
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lhandguns,” machine guns, “assault weapons,” destructive devices, ammunition,

boobytraps, body armor, tear gas, silencers, switchblade knit/es, and “less lethal

devices.”

63. The Firearms Safety and Enforcement Special Fund is funded by
revenues generated from two separate‘ fees charged to firearm purbhasers.

1. The $5 Fee | | |

64. California Penal Code Section 28300(c) [12076 5(b)] provides:

: (c) The [DOJ] may require tllrearms dealers to charge each person who
Reyenuas fon this feo shail ﬁé‘%‘é%‘%ﬁil’&‘ﬂ‘#‘&f %?fe)af‘£5°§§}f’e‘é§aﬁiﬁ°t‘°n
Enforcement Special Fund.

65. Section 28300 [12076.5] does not require the DOJ to charge the maximum
amount authorlzed under that statute (z e $5), or to even charge any fee at all

" 2. The Handgun Safety Certlficate Exam Fee ($15)

. 66. A would-be handgun purchaser must obtain a Handgun Safety Certificate
(“HSC”) before a handgun may be legally received. Cal. Penal Code § 31615.

67. To obtain an HSC, a certified. 1nstruct0r (usually the FFL) admmlsters a
test for which the certified instructor is charged up to ﬁfteen dollars ($1 5) by the
DOJ.® The $15 fee (“HSC Exam fee”) is generally charged to the exam taker by the
F FL as allowed by law. |

68. Upon passage of the test, an iindividual- receives an HS-C,‘ which is valid
for five (5) years, meaning an HSC h(hder can purchase handguns through'out the
5-year period the HSC is valid without retaking the test or repaying the HSC Exam
Fee. Once the HSC expires (after 5 years) the'person would have to pay the HSC -
Exam Fee and pass the exam again be!fore the person could purchase or receive a
handgun | |

69. Funds collected from the HSC Exam Fee are placed in the Firearms Safety

+ (Cal. Pen. Code § 31650(c) [12805_(e)j)

17
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all.

back to sometime in the 1920s.

and Enforcement Special Fund. See Cal. Pen. Code § 31650(d) [12805(f)].

70. Section 31650(c) [12805(¢)]; the statute conferring authority on DOJ to
j : .

charge the HSC Exam fee, does not reqﬁire the DOJ bharge the maximum amount

authorized under that statute, or to even charge any fee at all.

C. Firearm‘Safety Account Fée ($1)
71. Penal Code section 23690 [1?2088.9]'pr_0vides:

(a)(1) The Department of Justice may require each dealer to charge each
firearm purchaser or transferee a/fee not fo exceed one dollar ($1) for each
firearm transaction. : : | : :

(2) The fee shall be forthe ﬁurpose of sugr%orting department j)ro am
costs related to this act, including the establishment, maintenance, an
upgrading of related database systems and public rosters.

(b)(1) There is hereby created within the General Fund the Firearm Safety
Account. : - . - '

B (}%) Revenue from the fee irﬂposed by subdivision g‘a) shall be deposited -
into the Firearm Safety Account and shall be available for expenditure by the
Department of Justice upon appr?pnatlon by the Legislature.

(3) Expenditures from the Firearm Safety Account shall be limited to

| program expenditures as defined by subdivision (a).

72. There is no provision in California law requiring DOJ to charge this fee at

|

D. Legislative History of the DROS Fee and Management of the DROS
Special Account S

73. The origins of the DROS system and its related fees are believed to go-

74. The amount of 2a DROS fee in and arbund the year 1990 was $4.25. See

S.B. 670, 1995-1996 Leg. Sess. (Cal. 1995) (as introduced Féb. 22,1995).

75. By 1995, the DROS fee had béllooned to $14.00, an increase of greater

than 300 percent in less than five years. 1d.

76. In 1995, the California Legislature passed Senate Bills 670 and 671 to cap

the rate for a DROS fee at $14.00, with increases “at a rate not to exceed any

: |
increase in the Califomia Consumer P'_rice Index.” That amendment is reflected in
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Penal Code section 28225(a) [12076(¢)] described above. |

~ 77. Senate Bill 670 (19935-1996 Reg. Sess. (Cal. 1995) (as enacted) further |
prohibited the DOJ from using the feei to “directly fund or as a loan to fund any |
program not specified.” : f ‘ | o
. 78. In the following years, a trend of approprlatmg DROS fee revenues to pay
for additional activities unrelated to the clearance of the purchaser to buy a firearm
or register handguns emerged. A series of bills passed that allowed monies in the
DROS Special Account to pay for the ever-expandlng list of programs and services
found at sectlon 28235 [12076(g)].

79. For example, Assembly Bill 2080 (2002) established a program to address
illegal firearms traffi ckmg and authox%zed rts funding from the DROS Special
Account. See Penal Code §§ 27555 [12072(£)(1)], 28235 [12076(g)].

80. Assemblly Bill 2580 (2002) specifically amended section-28235
[12076(g)] to authorize funding from the DROS Special Account for the
inspections of several classes of dangerous‘ weapon permit-holders. See Cal. Penal
Code §§ 28235 [12076(g)], 12099 [33320] [inspections of short-barreled long gun
permit;holders], 32670 [12234] [inspect_ions of machine gun permit-holders],
31110 [12289.5] [inspections of “assault weapon” permit-holders], 19000
[12305 (f)-(g) [insbeetions of destructive devices permit-holders].

81. Assembly Bill 2902 (2002) speciﬁcally amended section 28235
[12076(g)] to authorize funding for tde maintenance of the Centralized List of

' Exempted FFLs and the re-testing of Landguns deemed “not unsafe.” See Cal. |
Penal Code §§ 28235 [12076(g)], 120|83[28450 et seq. ], 32020 [12131(c)].

82. In'2001, Plaintiff NATIONAL RIFLE ASSOCIATION (NRA) requested
the Office of Callforma State Auditor|(“CSA”) to investigate the DOJ’s operation
of the DROS program, believing that DROS Special Account funds were being
misused. | _

83. CSA responded:to Pleintiff NRA’s request, stating that-an audit of the

. ' 19 ' ' .
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DROS program could only be conducted by request from the Joint Legislative'
Audit Committee (“JLAC”). Plaintiff INRA then began working with members of

the Legislature to prepare a request to JLAC for an audit.
84. Before Assembly Bill 2080°s final passage in 2002, the Office of .
Legislative Counsel was asked by Senator Bill Morrow to opine on whether

|
Assembly Bill 2080 authorized using IDROS fee revenues, paid by individual
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firearms transferees to support Asserr|1bly Bill 2080’s purposes.

85. While awaiting the Office of Legislative Counsel’s response to that

request, then Assemblyman (now Senator) Rod Wright sought information on the

DROS Special Account from the DOJ and Legislative Analyst’s Office from the
Assembly Budget Committee. A week lﬁter? the Assembly Budget Subcommittee

on State Admihistration ordered the DOJ to Submit a report on the DROS Special |
Account status. See 2002 Budget Act] Ttem 0820-001-0460.

86. The first report DOJ submltted to the Assembly Budget Subcommittee on

State Administration detailed the status of the DROS Special Account. But no audit

of spending was pr0v1ded |

87. Later that year, the Office of; Leglslatlve Counsel responded to Senator

Morrow’ s request regarding expendmg DROS Fee revenues to support Assembly

B111 2080, with the followmg analyms

- Section 28225(b) [12076(e)] prbwdes that the DROS fee be no more than
is necessary to reimburse designated program purposes and may not be
used to fund any other program; . | ,
- Nevertheless, section 2823 5} [12076(g)] identifies other purposes for
which funds in the DROS 'Sbécial_-A’cc,ount may be used;

- Under the rules of statutory construction, section 28235 [12076(g)] refers

generally to money in the DROS Special Account, rather than speciﬁéally
to the revenue from the section 28225(a) [12076(e)] DROS fee;
- - Because the DROS Special chount contains funds in addition to fees

: © 20
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| obteined -pursuant to 28225(b)(1)-(10) [12076(e)] the purposes of section
28235 [12076(g)] may be ac|comp11shed without the use of 28225(a)
B [12076(e)] [DROS] funds; . |
- Because Assembly Bill 2080 d1d not amend 28225(3) (c) [12076(e)] to
fund its new purposes, 28235 [12076(g)] could not be construed to
authorize the expenditure ofJT DROS fees for any purpose not specified in
28225(b) [12076(e)]
© 88. The Office of Leglslatlve Colunsel’s response prov1ded its explanatlon on
how it believed 28225(a)-(c) and 28235 [subsections (e) and (g) of section 12076,
respectively] could coexist. Though t!h_e Office of Legislative Counsel explained

how those sections could coexist, it did not say DOJ was actually lim_iting'

89. The DOJ and the Leglslatlve Analyst’s Office then submitted a
supplemental report on the status of the DROS Special Account to the Leglslature
pursuant to the 2002 Budget Act, Item 08_20-001 -0460. That report summarized the

annual DROS Special Account revenues and expenditures, DROS-related
programs, DROS application receipt information, the fees then charged and the
average cost of processing each appllcatlon Clalmmg that expert staff and
necessary fundmg were unavailable, however the report did not provide the
necessary comprehensive examination into the DOJ’s fee structure to deterrmne |
whether the DROS fee was recoverin‘g actual costs of the DROS program, or what
aspects of it, or if adjustments to the aJmount of the fee were appropriate. DOJ thus
conceded that it was expendmg millions of dollars w1thout information showmg
that expendltures of funds from the DROS fee were legally authorized.

~ 90. In 2003, Assembly Bill 161 passed, removmg the prohlbltlon on using
DROS fee revenues to “directly fund hr as a loan to fund any program not .
specified.” AB 161 therefore allowed|DOJ to use funds collected from firearm
transactions for any regulatory and enforcement activit[y] related to the sale,

, | 21
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purchase, loan, or transfer of firearms;’ fegafdleés of whether the activity related to

constitutionally allowable spending.’

91. As Assembly Bill 161 made its way through the legislative process, the
bill’s sponsor argued that it did not expand the use of revenues from the DROS fee,
but merely clarified their use.' . |

92. The Bill Analysis of Assembly Biil 161 also indicates the Legislature
relied on the Legislative Counsel’s opinion that DROS fee revenues could not be
used to fund the activities mandated by Assembly Bill 2080. |

93. The enactment of section 28225(b)(11) [12076(e)(10)] expanded'the |
scope of section 28225(a)-(c) [12076(!e)],'providing a “catch-all” to ensure that
those programs (i.e., those sections lis‘,ted in section 28235 [12076(g)]) could be )
supported by revenues from the DROS fee in the DROS Special Account.

94. Noting that the DOJ’s previous reports-lacked sufficient detail, on January
26; 2004, Senator Morrow submitted ia written request to the JLAC, seeking a
formal audit of the DROS Special Account. That request was heard a month later."

95. A year after Assembly Bill 1}61 passed and expanded the list 6f activities
that DROS funds could be spent on, the DOJ adopted California Code of
Regulations, title 11 section 4001, Wthh increased the cap on DROS Fees as
described above in Paragraph 49. No §upportwas provided by DOJ tying the $5
* Found in current Penal Code section 12076(e)(10) [28225(b)(1 1)], which -

was further amended in the 2011 Legislative session by Senate Bill 819 as
described below. |

. '* See Sen. Comm. on Public Szll_fety, Bill Analysis: Dealers Record of Sale
Special Account - Expanding Authorilzed Use - Appropriation to Fund Firearms
Trafficking Prevention Act of 2002, at 10 (July 8, 2003) available at
http://www.leginfo.ca.gov/pub/03- 04/bill/asm/ab_0151-0200/ab_161 cfa_200307
08_141850_sen_comm.html (last visited Jan. 11, 2012).

' PLAINTIFFS have so far been unable to ascertain the vote or outcome of -
that February 24, 2004 hearing, despite diligent efforts.
| o 22 | o
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increase of the maximum fee (from § 1;4 to $19) to the California Consumer Price_-
Index to which DROS fee increases a;re statutorily limited, nor was any support
provided by DOIJ justifying the $15 fe;e as necessary to cover its costs relating to
the sale of an additional handgun. |

96. California Code ot' Regulati(!)ns title 11, section 4001 remained in effect
without any attempts by DOJ to amend 1t to raise or lower the DROS fee, until

2010 when the DOJ issued a notice of proposed rulemaking stating its intent to |

|| fower the maximum fee allowed from|$19 to the pre-2004 emergency regulation

‘amount of $14. _ L

97. The 2010 initial statement of?' reasens concerning the proposed rulemaking
indicated that “although the volume of DROS transactions has increased, the
average time spent on each DROS, and thus the processing cost, has-decreased.”” |
It also noted that “[t]he proposed regulations [would] lewer the curtent $19 DROS
fee to $14, commensurate with the acfual_ cost of processing a DROS.” (erhphasis
added).” ' ! | _

98. Ultimately, the 2010 proposed rulemaking was not adopted, thereby
allowing DQOJ to continue obtaining ain invalid windfall from DROS fee revenues
to fund present and future government activities. -

'99. After rejection of the proposed decree.se in the DROS fee, Plaintiff NRA
submitted a request under the Califon{lié Public Records Act to the DOJ Bureau of
Firearms, seeking all writings constituting, referring or relating to (1) the DOJ’s
policies and procedures for the handlirng and martagetnent of the DROS Special

Account since January 1, 2000, and (2) a detailed accounting of the DROS Special

Account for the same period.

| S
12 Cal Dept of Justice, Initial Statement of Reasons eoncermng Proposed

DROS Fee Regulations (2010), avallable at

http://ag.ca.gov/firearms/regs/DROSisor.pdf (last visited Jan. 11, 2012),

13- Id_

: 93 ‘
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100. An attorney with the DOJ ’si Bureau of Firearms responded t'hat there was
no present way to compile the infofrflation éou_ght, that no current audit of the
DROS Special Account exists, that an official audit weuld be required, and that the
Legisléture has no money to initiate one.

101. Plaintiff NRA was p;ovided, however, with a list of services the DOJ
Bureau of Firearms provides using monies from the DROS Special Account, a table
summarizing the statutory and régulatbry authority for the fees charged and
services provided, a table summarizing DROS Speciﬁl Account annual revenues -
and expenditures since 2001, and a suimmary of the number qf long-gun and
handgun transactions for which the DROS fee was collected during the same
period. | | . _ A

- 102, In 2011, Plaintiff NRA senl the DOJ a follow.-up. request under the
Public Records Act, séeking records expl.aining what constituted “DROS
enforcement activitiés” as identified in fhe t:able DOJ previously disclosed that
summarized its purported authority for the fees charged and services provided.
Plaintiff NRA also requested other dbcumeﬁts, including ledgers identifying

individual transactions since 2001. The DOJ ‘again asserted that no such accounting

exists, raised numerous privilege groun(iis, and denied PLAINTIFF NRA’s fequest..

103. Finally, the California Legi‘sl_ature pésseci and Governor Brown signed
into law Senate Bill 819 (Leno). It is effective as of January 1,2012. SB 819 again

expanded the uses to which DROS fe(la _reveﬂués may be puf as described in the

findings for amending section 282235 (see paragraphs 50-52 above).

| .
DEFENDANTS have admitted SB 819s’ purpose and effect of using funds from

the DROS fee on activities-unrelated t‘o the lawful purchase of a firearm: “To clear
the [Armed and Prohibited Persons S);stem] backlog of approximat'ely 34,000

handguns, Attorney General Harris is the sponsor of Senate Bill 819, which would

revise the Penal Code to expand the ulsé of existing regulatory fees collected by gun
dealers to allow the state [DOJ] to usé fee revenue to pay for the APPS program.”
124
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Press Release, Office of the Attorney fGeneral, Attorney General Kamala D. Harris
An_nounces Seizure of 1,200 Guns from Mentally Unstable and Other Individuals
(June 16, 2011) (emphasis added). | | |
104. The history of the DROS fee is thus one of continuous expansion
regardless of surrounding cucumstanc'es. o '
E. Legislative History of the Other Challenged Fees and Management of
Their Respective Accounts
1. The $1 Fee

105. The provision providing for the $1 Fee, sectlion 23690 [section 12088.9]

did not come into existence until 2002. It was created by California ASSmely Bill
106 (1.999-2'000 Reg. Sess. (Cal. 199S|)) (as enacted) (“AB 106”). Section 23690
[secfion 12088.9] was not a part of the changes'made by AB 106 when it was
introduced by Senators Scoft and Aroner. Rather, the bill was originall)r about
prohibiting the unlicensed importing of firearms and reqoiring that all firearms
sold, transferreri, or delivered for sale by licensed FFLs be accompanied by a_
ﬁrearm safety device and warning label in order to .pre\_ierlt accidental shootings |
involving children. | | |
106. The $1 Fee was not a part of AB 106 until after the bill’s fifth

amendment, at whlch time the author dec:lded to include it “for the purpose of -

supporting various department program costs related to ﬁrearms safety and
registration.” Sen. Comm. on Pub Safety, Blll Analys1s Flrearms Safety Dev1ces,
at 6-7 (June 22, 1999) available at _tp /fwww leginfo.ca.gov/pub/
99-00/bill/asm/ab_0101-0150/ab 106 cfa_19990622 133507 sen_comm.html
(last visited Feb. 7, 2012).
2. The $5 Fee

107. Not satisfied with the revenue generated from the 31 Fee for financing

DEFENDANTS’ various government programs barely two years later, the
California Legislature passed Senate ]3111 52 (2001 -2002 Reg. Sess.) (“SB 52”). SB

25
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52 cfeated Penal Code section 28300 [1207.6.5‘],' authorizing DEFENDANTS to
chafge the $5 Fee in addition to the $ll Fee.

108. Like the $1 Fee and AB 10!6, fwhén SB 52 was introduced by Senators:
Scott and Perata it did not include the|$5 Fee. Rather, SB 52 was originally aimed
at eliminating the basic firearms safet%y certificate program and replacing it with a
handgun safety license (which would Icome to be the Handgun Safety Certificate).
It also contemplated requiring a shooting proficiency demonstration, as well _as a
safe handling demonstration before a héndgun could be purchased." It was not
until SB 52’s fifth amendment that the $5 Fee was included.
| 109 According to the Senate Rules Committee’s Bill Analysis of SB 52, “the
revenues from [the $5] fee would be deposued in the Firearms Safety and .
Enforcement Specml Fund, created by [SB 52], administered by [Defendant] DOJ,

|| and continuously appropriated to implement and enforce the provisions of this

measure.”
- 110. The “provisions of this measure” refer to establishing and maintaining
the Handgun Safety Certificate Program (which, as discussed below, was also

cre;ated by SB 52). See Sen. Rules Comm., Bill Analysis: Handgun safety

certificate, at 4 (Sept. 10, 2001) available at http.//www.leginfo.ca.gov/
pub/01-02/bill/sen/sb_0051-0100/sb 152 cfa_20010913_101416_sen_floor.html
(last visited Feb. 7, 2012). | o

111. Despite being for the Handgun Safety Certificate Program — which, as

'explained below, is funded by an addi!tional fee charged to handgun purchasers —

SB 52 did not differentiate between purchasers of handguns and long-guns in

| assessing the $5 Fee. It included long-gun transactions as subject to the fee as well,

'* See SB 52 (as introduced Dec. 18, 2000), at 1 available at
http.//www.leginfo.ca.gov/pub/01 02/b111/sen/sb 0051-0100/sb_52 bill 2000121
8 mtroduced pdf (last visited Feb. 8, 2012)

. 26
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despite those purchases having nothing to do with -handguns.
3. The HSC Exam Fee
112. SB 52 also created section 31650(0) [12805(&)] providing for another

fee chargcd to handgun purchasers, the HSC Exam Fee. The rest of then-section

12805, (excludlng subsection (e)) was created about a decade earher by Assembly
Bill 618 (1991-1992) (“AB 618”). ’ R

113. Prior to the addition of subsectlon (e), then-sectlon 12805 generally
requlred handgun purchasers to have "d “Basw Fi irearms Safety Certificate”
(“BF SC”). See Department of Justice Regulatlons for the Basic Firearms Safety
Certificate Program, http://www.ag.ca.gov/ﬁreanns/regslbfsc.ﬁdf.' '

114. To obtain a BFSC, one had to pass an exam with a one-tibze fee of $10
(with an additional $10 charged to'th? test administrator, generally the FFL).‘ The
certificate was valid forever, with no renewal fees required (unless it was lost). /d.

115. SB 52’s replacement of the BFSC program with section 31650(c)
t12805(e)] (i.e.,the current HSC Program) resulted in the fee to take the required
exam to be eligible to receive a handguﬁ being raised to $15, the certificate for
passing the exam going from hav_ing no expiration date to being valid only for five
years, an;i‘the elimimation of the exception ts the certificate requirement for |
honorably discharged military veteran!:s and those with valid hunting licenses. '*

116. In sum, SB 52 made it so more people had to take a required exam more
often, and pay more fees. . |

117. SB 52 stated that the purpose of the HSC Exam Fee was “to cover the
department s cost in carrying out and enforcmg [HSC provisions].” See SB 52 as
chaptered (Oct. 14, 2001), at 86 avallaitble at http://www .leginfo.ca.gov/pub/

' See Department of Justice Regulations for the Basic Firearms Safety
Certificate Program, http://www.ag.ca.gov/firearms/regs/bfsc.pdf, at 5-7 (listing
the exemptions to the former Basic Firearms Safety Certificate and the authority
for those exemptions).

27 : .
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0 1'-02/bi11/sen/sb_005 1-0100/sb_5 2_1iill_200 11014 chaptered.html (last visited
Feb. 7,2012). But the California Penal Code currently allows the HSC Exam Fee to
fund regulations of “deadly weapons,’;’ including not only handguns and long-guns,
but also “unsafe handguns,” machine !guns, I“‘assault weapons,” destructive devices,
ammunition, boobytraps, body armor, tear gas, silencers, switchblade knivles, and
“less lethal devices,” among others. Sfae Cai. Penal Code § 28300(15).

118. This phenomenon of creating and expanding the scope of these other
fees charged to firearm purchasers api;ears to have chronologically pai'alleled with
the similar increase of the DROS Fee !and expanded uses of that fee’s revenues.

| GENERAL ALLEGATIONS

119. All of the above paragraphs are re-alleged and incorporated he'rein by
reference. _ _

120. Individual PLAINTIFFS BAUER, WARKENTIN, HACKER, FERRY,
and ADLEY, and those persons ;epre:‘sented by organizational PLAINTIFFS NRA
and CRPA FOUNDATION, have each been required to pay, have in fact paid, and
expect to-pay in the future each of thel

California law before taking possessién of firearms purchased from an FFL or

Challenged Fees as currently required by

transferred through an FFL as a prlvate party transfer.

~ 121. The funds from the Challenged Fees PLAINTIFFES paid and expect to
pay are ultlmately surrendered to DEFENDANTS’ control, and purportedly
deposited into the respeetiveaccount esfabiished for each Challenged Fee as

required by California law. o ’ :
' l
I. Defendants Imposition of the Challen ed Fees as a Prerequisite to the
Exercise of a Constitutional Right Is nlawful

122. The fundamental right to p(l)ssess firearms under the Second Amendment

includes a corresponding rlght to acqulre a firearm.
123. The Challenged Fees, which DEFENDANTS generally require be pald

|
before a purchaser can acquire a ﬁrealfm, are unconstitutional prerequisites on the
. . } :
i 28
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ckercise of the fundamental right t_o atlzquire a firearm ﬁeely granted by the United
States Constitution because DEFENDANTS impose them in excessive amounts
and use the resulting windfall revenul,s tc fund activities beyond their valid
Aregulatory costs. | |

124. The historicai and continua;l increase and -improper utilization of the
Challenged Fees by DEFENDANTS t;'or ever _expanding improper purposes,

necessitates judicial action to halt infringements and violations of PLAINTIFFS’

constitutional rights.

A, ﬁefendants Use Revenues frcm fhe Challenged Fees Unlawfully

125. DEFENDANTS unconstituitionally impose the Challenged Fees for the
purpose of funding, and in fact do fund, activities which are “unrelated to fhe scope
of the activities of [the fee payer]” (i.e., Plaintiffs’)} and which do not even bear a
reasonably sufficient nexus to any legitimate regulation of the fee payers’ lawful
firearm transactions. | | |

126. DEFENDANTS spend revenues from the Challenged Fees on activities
that the Penal Code authorlzes but Whlch have no reasonable relation to regulatmg
lawful firearm purchases. }

127. Law-abiding firearm purchasers like PLAINTIFFS are not just bemg
required to internalize the full soclal'ccsts cf their choice to exercise their
fundamental Second Amendment rights, but also those costs of choices made by
others, including special weapon penniftee holders (e.g., machine gun permits) an_d
criminal users of completely unrelated firearms — much as if, for instance, all
lawful abortion patients had to pay a fee subsidizing specific abortion procedures
they do not support or that are not lawfully available to them, or to ﬁnance law
enforcement programs cracking down on illegal abortion operatlons

128. The costs incurred by DEFENDANTS in processing, issuing, and
policing special weapon permits and conduct_ing general law enforcement
cperaticns cannot constitutionally fall on the shoulders of PLAINTIFFS and other

29 :
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lawful firearm purchasers via a fee. |

129. DEFENDANTS cause PLAINTIFFS irreparable harm-by, choosing to
spend revenues obtained from the Challenged Fees on activities not reasonably
related to regulatmg lawful ﬁrearms transactlons '

B. The Challenged Fees Are Unconstl,tutm'nally Excessive. . _

130. Regardless of whether any of the Cha-lleng.ed Fees are reasonably related
to regulating lawful firearm purchasers like PLAINTIFFS, each is nevertheless
unconstitutionally excessive because the Challenged Fees are fixed in an amount
ot calculated to_defrayDEFENDAN?“S’ expenses of policing the feepayers’ (i.e.,
Plaintiffs’) lawful firearm transactions, but rather are collected to fund general law
enforcement activities that should be funded by the whole public.

131. DEFENDANTS currently reciuire all persons not statutorily exempt to
pay each of the applicable Challenged Fees in the maximum amount allowed by
statute before they can receive a ﬁrearm 6 | |

132. There is nothing requiring I DOJ to charge the maximum amount

statutorily allowed for any of the Challenged Fees, as the DOJ has the discretion to

|| impose them in the first place (or a lesser amount commensurate with covering its

actual, valid regulatory costs).
133. DEFENDANTS do not exerc1se their statutorlly-conferred authority to
lower the amount charged for any of the Challenged Fees.

. 134. Each of the amounts DEFENDANTS have chosen to charge for the
Challenged Fees exceeds the amount necessary to reimburse the DOJ for the costs
of furthering any of DEFENDANTS’ vahd regulatory activities as to lawful firearm
transactions. ' '. . o

i3s. There is no Vreasonable support tying the amounts DEFENDANTS decide
to charge for the Challenged Fees to I!)EFENDANTS’ actual, constitutionally valid

}

¢ Except the HSC Exam Fee ifithe transfer_does not-involve a handgu:n.

- : 30
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regulatory costs.

' 136. The l'elatively moderate amounts of the fees is not relevant as to whether
they are excessive for constitutional purposes; they are excessive because they are
more than is necessary for reasonably|related regulations.

137. Moreover, the amounts DEFENDANTS oherge for the Challenged Fees

are not as inoffensive as they may appear when viewed from the perspective of
certain Plaintiffs who have spent huntl.lreds of dollars a year on these fees while
DEFENDANTS have enjoyed substantlal (mult1-nnll1on dollar) annual surpluses in
the accounts into which the funds from the Challenged Fees are deposited, year
after year. |

138. The surpluses of funds in the Challenged Fees’ respectlve accounts are
so high that the Challenged Fees are not set at an amount reasonably necessar‘y
cover only valid regulatory programs. |

139. Betvtreen 2004 and 2010, the DROS Special Account sustained an
average surplus exceedmg $2 million annually , B

140. In explaining its proposal to lower the DROS Fee in 2010, the DOJ
stated “[t]he proposed regulatlons [would] lower the current $19 DROS fee to $14,
commensurate with the actual cost of' processing a DROS.”"’ |

141. DEFENDANTS cause PLAINTIFFS irreparable harm by refusing to
exercise their discretion to lower the 'Ch'alleng'e'd Fees to an amount oommensurate
with covering their valid regulatory costs alone. |
II. California Penal Code Sections Authorizing Defendants’ Unlawful Use of |

Revenues from the Challenged | Fees Are Facially Unconstitutional

142. Regardless of whether DEF[ENDANTS do in fact spend revenues from

the Challenged Fees on activities not ;reasonably related to regulating lawful-

7 Cal, Dept. of Justice, Bureau|of Firearms, Initial Statement of Reasons

.[Concermng Proposed DROS Fee Rulemaklng] (2010), available at

http://ag.ca. gov/ﬂrearms/regs/DROS sor pdf

'31
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firearms transactions (PLAINTIFF S'rpaintain that they do as outlined above), the

‘Penal Code sections expressly au_thorilzing such expenditures by DEFENDANTS

are facially uncorstitutional.

. 143. California Penal Code sectllon 28235[12076(g)] — by expressly :
authonzmg DEFENDANTS’ expendllture of DROS fee revenues on the activities
listed therein such as inspections of Short-Barreled Long Gun Permit-holders (Cal.
Penal Code § 33320 [1"2099]), retesting of handguns certified as “not unsafe” (Cal.
Penal Code § 32020(a) [12131(c)]), inspections of Machiﬁe Gun Permit-holders
(Cal. Penal Code § 32670 [12234]), inspectjions of “Assault Weapon” Permit-

[l holders (Cal. Penal Cede § 31110°[12289.5]), and inspections of Destructive

Device Permit-holders (Cal. Penal Code § 18910 [12305(f)- (g)]) unlawfully -
places the burden of fundmg act1v1t1es not reasonably related to regulating lawful
firearms transactions on people like PLAINTIFFS exercising their constitutional
right to lawfully purchase a firearm, mstead of the general public. It is thus invalid
on its face. | i i ' ' |

144. California Penal Code sectlon 28225 — by subsection (b)(11) thereof _
[12076(e)(10)] expressly authorizing | DEFENDANTS’ expenditure of DROS fee
revenues on general law enforcernent act1v1t1es regulating the unlawful possessmn
of ﬁrearms mcludmg ‘assault weapons - unlawfully places the burden of funding
activities not reasonably related to regulatmg lawful firearms transactions on
people like PLAINTIFFS exercising thelr constitutional right to lawfully purchase
a firearm, instead of the general publlc It is thus invalid on its face.

145. Activities regulating the unlawful possession of firearms are not

reasonably related to the regulation of lawfu! firearm purchases— especially “assault

weapons > which PLAINTIF FS are generally prohlblted from obtaining under"
|

!
i
|
;
\
|
i
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California law'® — and thus cannot constitutionally be funded by fees paid by lawful
firearm purchasers like PLAINTIFFS! ‘

146. California Penal Code Sections 31650 [12805(e)] and 28300
[12076.5(b)] — by their respective sub!section (c) expressly authorizing

DEFENDANTS’ expenditure of the rtiavenues from their respective fees (the HSC

Exam Fee and $5 Fee) on enforcing g'eneral crirnlinal' laws, including laws
regulating machine guns, “assault we:‘lpons,” destructive deviees, tear gas,
sileneers, etc. — unlawfully place the burden of funding activities not reasonably |
related to regulating lawful firearms transactions on people like PLAINTIFFS
exercising their constitutional right to lawfully purchase a firearm, instead of the
general public. Both statutes are thus 1inv'alid on their face. | |

147. Despite being, at least in part, for the purpose of “implementing and A
enforcmg the Handgun Safety Certlﬁcate Program (i.e., the ¢ provisions of Article -
2” mentioned in Section 28300(b)) the $5 Fee is charged to purchasers of long-
guns as well, some of wl_rom may not !even own, or wish to own, a handgun.

DECLARATORY J UDGMENT ALLEGATIONS
- 148. There is an actual and present controversy between the parties hereto in |

that PLAIN TIFFS contend that the mamer in which DOJ currently imposes the
Challenged Fees is unlawful. DEFENDANTS have chosen and contmue to choose
to require lawful firearm purchasers, 1|nclud1ng PLAINTIFFS, to pay the maxlmum
amount statutorily allowed for each of the Challenged Fees. ‘

149. PLAINTIFFS desire a judiclial declaration of their rights and
DEFENDANTS’ duties; namely, that the manner in Wh_ich ‘DOJ _currently imposes

the Challenged Fees infringes on PLAINTIFFS’ Second Amendment rights.

1 See genemlly Cal. Penal Code §§ 30500 311 15 [12275-12290] (also
known as the Roberti-Roos Assault Weapons Control Act of 1989 and the .50
Caliber BMG Regulation Act of 2004) S

| I
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INJ tJNCT IVE RﬂELIEF ALLEGATIONS

150. If an injunétion does not iss‘ue enjoining DEFENDANTS from imposing.
each of the Challenged Fees as cuﬁently imposed, PLAINTIFES will be irrepa';ably
harmed. PLAINTIFFS have been, are pfesqntly, and will continue to be injured by
the assessment of the Challenged Fees insofar as they constitute unreasonable and
unrelated pre.lconditions on the exercis{e of PLAINTIFFS’ Second Amendmcnf
rights.

‘151, Ifnot enjoined by this Court, DEFENDANTS will continue to E
enforge the Challenged Fees in derogatibn of PLAINTIFFS’ Second Amendment
rights. _ |

152. | If an injunction does not issue enjoining DEFENDANTS from enforcing
Penal Code sections 28225, 28235, 22|3300, and 31650, PLAINTIFFS will be |
irréparably harmed. PLAINTIFFS are presently and continuously injured by the
enfoi‘cemeﬁt of these sections insofar as such enfofcement allows revenues from
assessments charged solely to lawful firearm purchasefs to be utilized lfor pui'poses
not reasonably related to valld regulations of lawful firearm transactions.

153. PLAINTIFFS have no adeq‘uate remedy at law. Damages are
indeterminate or unascertainable and,|in any event, would not fully redress any
harm suffered by PLAINTIFFS as a result of DEFENDANTS subjecting
PLAINTIFFS to the lllegal Challenged Fees as a precondition to exercise thelr
constltutlonal right to acquire firearms.

154. Injunctive relief would eliminate PLAINTIFFS® irreparable harm and
allow PLAINTIFFS to acquire firearmms free from the unlawful Challenged Fees in
accordance with their rights undv.ﬁ:_rlthe| Siecond and Fourteenth Amendments. | |

155. Accordingly, injunctive relief is appropriate.

/i | |
/1
117
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" VALIDITY OF DEFE%%EE%&?B%E%FI‘%&%FFCHALLENGED FEES
' Violation of the Second Amendment Right to Keep and Bear Arms
(U.S. Const., Amends and XI :
~ (By Al Plamtlffs Against All Defendants)

- 156. All of the above paragraphs are re- alleged and 1ncorporated herein by
reference. : ! ‘ ,

157. DEFENDANTS have deci(ied to impose, and continue to impose, the
Challeng_ed Fees at an excessive amm{mt beyond what is necessary to de'fray their
valid regulatory expenses, and choose to use the resulting windfall revenues to _
fund act1v1t1es not reasonably related to regulating lawful ﬁreanns transactions |
such as those engaged in by PLAINTIFF S. In doing so, DEFENDANTS are
abusing their discretion, applying the Challenged Fees in an unconstitutional
manner, and propagating customs, pojicies,_and practices that infringe on
PLAINTIFFS’ right to acquire ﬁreanns as guaranteed by the Second and
Fourteenth Amendments. o i | |

158. DEFENDANTS cannot sati;sfy their burden of justifying these customs,
:pOIICleS and practices that infringe PLAINTIF FS’ rights. '

159. PLAINTIFFS are entitled to declaratory and 1njunctlve relief agalnst |
DEFENDANTS and their officers, agents servants, employees and all persons in
active concert or partlclpatlon with them who recelve actual notice of the |

injunction, enjoining them from engaging in such eustoms pOlicies, and practices.
' i
SECOND CLAIM FOR RELIEF:
FACIAL VALIDITY OF CALIFORNIA PENAL CODE SECTIONS 28235,
28300, 31650, & 28225 :
Violation of the Second Amendment Right to Keep and Bear Arms

(U.S. Const., Amends. 11 and XI
(By All Plalntlffs Against All Defendants)

- 160. All of the above paragraphs are re-alleged and incorporated herein by
referenc_e. | | |
161. By their provi'sions, expresslly authorizing DOJ to use revenues from the
Challenged Fees to fund activities notI reasonably related to regulating the

FIRST AMENDED COMPLAINT FOR‘DECLARATORY AND INJUNCTIVE RELIEF
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constitutionally protected activity of lawful firearms transactions such as those |
engaged in by PLAINTIFFS, Californ'ia Penal Code sections 28225, 28235, 28300,
and 31650 are unconstitutional on the1r face ' |

 162. PLAINTIFFS are entitled to declaratory and permanent mJunctlve relief
against DEFENDANTS, and any of thelr officers, agents, servant.s, employees, and
all persons in active concert or partici'pation with them who receive actual notice of
the injunction, enjoining them from enforcing, or act_ing pursuant to, California
Penal Code sections 38225, 28235, 28300, and 31650,

| PRAYER |
WHEREFORE PLAINTIFFS pray forl relief as follows:
| 1) For a declaration that the Chal|lenged Fees as currently imposed by

DEFENDANTS infringe upon the ng|ht to acquire ﬁrearms protected by the Second
Amendment, as incorporated mto the Fourteenth Amendment, by impermissibly
precondltlomng the exercise of that rt_ght on the payment of excessive fees, the-
revenues from which are being used to fund activities not reasonably related to
regulatmg lawful firearms transactlons such as those engaged in by PLAIN TIFFS

and that as such are invalid and cannot be lawfully imposed;

2) Fora prehmmary and permanent prohibltory mjuncnon forblddlng

' DEFENDANTS and their agents, emqloyees officers, and representatives ﬁ'om

imposing the Challenged Fees without first limiting the activities for which the
fe'es" revenues are used to only those activities‘reasonably related to regulating
lawful firearm purchasers like PLAINTIFFS, and redueing their amounts to be
commensurate with the actual costs o'f those activities. | '
* 3) For a declaration that California Penal Code sections 28225, 28235 28300

and 31650 violate the Second Amendment on their face.

- 4) For a preliminary and permanent pl'OhlbltOl'y 1n]unct10n forblddlng
DEFENDANTS and its agents, emplo|yees, officers, and representatives, from

enforcing, or acting pursuant to, California Penal Code sections 28225, 28235,

36
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28300, or 31650. o
~6) For remedies available pursuant to 42 U.S.C. § 1983 and for an award of

‘|| reasonable attorneys’ fees, costs, and expenses pursuant to 42 U.S.C. § 1988,

and/or other apphcable state and federal law;

7 For such other and further relief as may be _]U.St and proper. .

Dated: February 9, 2012 3 | Mlchel & Assomates,‘ P.C.

/s/ C. D, Michel
iche
Attomey for the Plalntlffs
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. IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
FRESNO BRANCH COURTHOUSE

BARRY BAUER, STEPHEN - ) CASE NO.: CV-09-2143-RS
WARKENTIN, NICOLE FERRY,
LELAND ADLEY, JEFFREY
HACKER, NATIONAL RIFLE
ASSOCIATION OF AMERICA, -
INC., CALIFORNIA RIFLE PISTOL
ASSOCIATION FOUNDATION |
&E(I:{B BAUER SPORTING GOODS!)

CERTIFICATE OF SERVICE

Plaintiffs .

VS.
KAMALA HARRIS, in Her Official
Capacity as Attorney General For the
State of California; STEPHEN
LINDLEY, in His Official Capacity
as Acting Chief for the California
ll)gpartment of Justice, and DOES 1-

Defendénts.

B R e T

IT IS HEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least ei hteen
%eaig% of _ageg.&\é[ 2buslness address is 180 E. Ocean Blvd., Suite 200, Long Beach,
alifornia, . : _ .

I am not a party to the above-entitled action. I have caused service of:.
FIRST NDED COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF42 U.S.C. sections 1983, 1988
on the following party by electronically filing the fore oingwitf'l the Clerk of the
District Court using its ECF System, which electronically notifies them.
Electronically filed documents have been served ¢onventionally by the filer to:

Kimberly Granger, Deputy Attorney General  Kamala Harris, in her official capacity as

Office of the Attorey General Attorney General 1300 I Street
1300 I Street _ Sacramento, CA 95814
Sacramento, CA 95814 " Stephen Lindley, in his official capacity as

. Justice 4949 Broadway _-
' Sacramento, CA 95814

I declare under penalty of perjury that the foregoing is true and correct.
Executed on Februarl;/ 9,2 12.p A /gS/ 'g -

- C. D. Michel
Attorney for Plaintiffs

‘ 38 . ‘
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C. D. Michel - S.B.N. 144258

Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444

Facsimile: 562-216-4445 ,
Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

- IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN iDISTRICT OF CALIFORNIA
FRESNO BRANCH COURTHOUSE

BARRY BAUER, STEPHEN CASE NO. 1:11-cv-01440-LJO-MJS
WARKENTIN, NICOLE FERRY, |) . .

JEFFREY HACKER, NATIONAL |}’
RIFLE ASSOCIATION OF ‘ ') SECOND AMENDED COMPLAINT
AMERICA, INC., CRPA - FOR DECLARATORY AND :

FOUNDATION, HERB BAUER INJUNCTIVE RELIEF
SPORTING GOODS, INC. ' ' S o
| 42 U.S.C. sections 1983, 1988

Plaintiffs

VS,
KAMALA HARRIS, in Her Official
Capacity as Attorney General For the
State of California; STEPHEN
LINDLEY, in His Official Capacity
as Acting Chief for the California
ll)gpartment of Justice, and DOES 1-

- Defendants.

~ PLAINTIFFS, byjand through their undersigned attorneys, bring this

Complaint for Declaratory and Injunctive Relief against the above-named

Defendants, their employees, agents, gnd successors in office (collectively
“DEFENDANTS”), and in support thereof alleg_elthc following:

|
i : ,
. | 1 . .
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|
INTRODUCTION

1. This case involves an 1mportant constitutional pnnc1ple that while the
government may impose fees on individuals seeking to engage in certain
constitutionally p'rotected activities, the _monies generated by such fees ‘cannot be
used to finance state activities not reasonabiy related to reguleting the fee payer’s
impact on the state. ' | '

2. Vindication of this principle requires that DEFENDANTS be enjomed
frdm using monies generated by a fee, payment of which is required to obtain a
firearm in California, for the purpose of funding general law enforcement activities
associated with the California Department of Justices’ (“DOJ”) Armed Prohibited
Persons System (“APPS”)program. For such activities share no reasonable nexus
with regulatlng lawful firearm purchases and, thus, forcing fee payers like
PLAINTIFFS to subsidize them is an unlawﬁJ.l infringement on the Second
Amendment rlght to lawfully obtain a firearm.

3. When a person wishes to obtaln a firearm in ‘California, state law generally
requires the person to obtain the ﬁrear‘m through a federally licensed California

firearm vendor (commonly known as |an “FFL”).

4. In doing so, the would-be pu.r%:haser' must, among other things, fill outa
Dealer’s Record of Sale form (“DROS”), the information from which is used by

DEFENDANTS? to conduct a backgrt‘)und check and conﬁrm the would-be
purchaser may lawfully receive ﬁrean|ns before he or she can take possession of

any firearm. In the case of a handgun, the information is also used to register the

' These fees apply even if a firearm is not being purchased but gifted or
traded as well. But for simplicity sake “purchase” will be used throughout this

Complaint to include all such activities unless speciﬁcally stated otherwise

? DEFENDANTS are being sued in their official capacity as ‘heads of the
California Department of Justice, which entity is authorized by the Leglslature to
expend the monies at issue in this action.

1,

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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handgun to the purchaser in DEFENﬁANTS’ Automated Firearm System (“AFS”).

5. DEFENDANTS have statutory dlscretlon to charge firearm purchasers a
mandatory fee for processing each Dl‘{OS for every firearm transaction (a “DROS
Fee™), which is collected from the firearm remprent through the FFL at the time of
initiating the firearm’s transfer. . '

6. The monies that are collected ;by DEFENDANTS from the DROS Fee are
placedina ‘splec_:ial account separate friom the general,ﬁlnd, from which the |
Legislature may appropriate monies to the DEFENDANTS for statutorily
prescribed purposes. | o |

7. Originally, monies from the DROS Fce were intended to cover only DOJ’s

costs of processing a DROS, c_onductmg a backgroun_d check, and, in the case of a
handgun, registration. But the activiti;as for which DROS Fee funds are used have
been ever-expanding for years, going far beyond funding these basic regulatory
functions of the DOJ. |
8. PLAINTIFFS bring this suit to challenge the constitutionality of

DEFENDANTS’ use of the rovenues geuerated from the DROS Fee for general law |

enforcement activities which have no ireIation to fee payers; speciﬁcally, activities

associated with the DOJ’s Armed Pl’OIhlblted Persons System program provided for

by Callfomra Penal Code section 28225(b)(1 1) [12076(e)(10)] 3 |
9. That sectlon was reccntly ame‘nded to add mere possession of ﬁrearms to

the list of activities for which DEFENDANTS could use DROS Fee revenues,’

> Pursuant to the Legislature’s enactrnent of Assembly Concurrent
Resolution 73 (McCarthy) 2006, which authorized a Non-Substantive
Reorganizatlon of California’s Deadly Weapons Statutes, various Cahfomra Penal
Code sections were renumbered, effectlve January 1, 2012. For convenience and
ease of reference, the corresponding previous code section for each referenced
Penal Code section is provided in brackets.

1Se¢ S.B. 819, 2011 Reg. Sess. (Ca. 2011).

3
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thereby allowing the State to force lawfﬁl firearm purchasers to finance any law
enforcement operation concerning unlafvful firearm possession. And that it has
done.

10 Governor Brown recently signed into law Senate Bill 140 (“SB 140™),
appropriating $25 million dollars of the DROS Special Account’s surplus —

'surplus that was not supposed to ex1st in the first place® — solely to fund activities

associated with the APPS program, which seeks to investigate individuals
suspected of posséssing firearms unlawfully and to remove the firearms from their
possession. I | '

11. Law-abiding firearm purchasers like PLAINTIFFS are thus not just being
required to internalize the full social costs of their choice to exercise their
fundaniental Second Alﬁendment rights 'but also thbse costs of choices made by
others to criminally use firearms — much as if, for instance, those exercising their
fundamental right to marry were forced to fund enforcement of domestic v1olence
restraining orders with their marriage license fees because some spouses become
subject to one, or, as if the license fees from those who exercise their fundamental

right to assemble in a public forum were taken to fund counter-gang measures
I A

|

: Callforma law requires that the DROS fee “shall be no more than is
necessary to fund” certain activities pr0v1ded by statute (Penal Code section’
28225(b)(1)-(11) [12076(e)(1)-(10)]), and constitutional principles prohibit
excessive fees on constitutionally protected conduct. Murdock v. Pennsylvania,
319 U.S. 105, 112-14 (1943). Arguablly, the large surplus, here, is evidence
suggesting the current DROS fee is excessive, in violation of state and federal law.
Plaintiffs in this case; however, do not ask the Court to resolve that argument. The
passage of SB140 has made the expendzture of the existing $25 million dollar
surplus the more immediate concern. Moreover, whether the DROS fee is
excessive depends, in part, on first determining what activities may be considered
to fall within the scope of the DROS program and thus properly funded thereby.
This case seeks a declaration that SB140 improperly authorizes expenditures on
APPS activities that do not fall within that scope along with injunctive relief
preventing such expenditures. ] '

. i’

4 | | .
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simply because they relate to -gatherin;gs of people, or, as if those who exercise their
fundamental right to vote were ;forcecf to f’und voter fraud enforcement actions via a
poll tax.. | _ . |

12. Because DEFENDANTS’ use of DROS Fee revenues on purposes
unrelated to the fee payer affects constitutionally protected activity, irreparable
harm is presumed. Accordingly, PLAINTIFFS seek from this Court a declai'ation
that DEFENDANTS’ use of revenues, generated from fhe DROS Fee to fund

general law enforcement activities associated with the DOJ’s APPS program is

unconstitutional, because the criminal misuse of firearms is not sufficiently related
to the fee payers’ activities, i.e., lawful ﬁreamﬁ transactions. And, as such, an
injunction prohibiting.D.EFENDANT‘S from using those revenues on such
activities should issue. | |

| JURISDICTION and VENUE |

13. Jurisdiction of this action is founded on 28 U.S.C. §§ 1331 and 1343, in
that this action arises under the Constifutibn and laws of the United States, and
under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to
redress the deprivation, under color o|f the laws, statutes, ordinances, regulations,
'customs, and uSages of the State of California and political subdivvisions thereof, of
rights, privileges, or immunities securied by the United States Constitution aﬁd by
Acts of Congress. - | | | |

14. PLAINTIFFS’ claims for def':laratory and injunctive relief are authorized
by 28 U.S.C. §§ 2201 and 2202. ‘ , _

15. Venue in this judicial district is proper under 28 Ufs.c.' § 1391(b)(2)
because a sﬁbsfantial part of the events or omissions giving rise to the claims
occurred in this district. | | |
| PARTIES
1. Plaintiffs ' |
. 16. Plainti.ff BARRY BAUER is| a resident, property owner, and taxpayer of

b
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Fresno, California. Within the last ﬁve Years, Plaintiff BAUER has lawfully
purchased firearms from an FFL, for \:;vhich he has had to pay the DROS Fee. .
Plaintiff BAUER intends to continue ito} purchese firearms through an FFL in the
futttre. o . | i | '

17. Plaintiffs STEPHEN WARKiENTIN and JEFFREY HACKER are
residents, property owners, and taxpayers of Fresno, California. Within the last five
years, each .has:purchased multiple ﬁrealrmsl from both an FFL and a private II)arty,

through an FFL as required by California Penal Code § 26500 [12070]. Plaintiffs

| : | - |
‘WARKENTIN and HACKER intend to continue their pattern of regularly

R
purchasing firearms through-an FFL in the future.

18. For each of their transaction{s, Plaintiffs WARKENTIN and HACKER
have paid the DROS Fee. Plaintiffs WARKENTIN and HACKER have had to pay
the DROS Fee fnultiple times in the same year, and, in some cases, the same
mon_th. . | |

19. Plaintiff NICOLE FERRY is a resident of Fresno, California. Within the
last five years, Plaintiff FERRY has purchased handguns from an FFL for
self-defense and target practice. For each of her transactlons Plaintiff FERRY has
paid the DROS’F ee. _Plamt\lff FERRY 1htends to purchase firearms through an FF L i
in the future.

20. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC
(hereafter “NRA”) is a non-profit entity. clas51ﬁed under section 501(c)(3) of the
Internal Revenue Code and incorporated under the laws of New York, with its
principal place of busmess in Fairfax, Virginia. NRA_ has a membership of
approximately 4 million persons. The purpos:es of NRA include protectioh ef the
right of law-abldlng citizens to keep and bear firearms for the lawful defense of
their families, persons, and property, and from unlawful govemment regulations
and preconditions placed on the exercise of that right. NRA spends its resources on
each of those activities. NRA brings t,!his action on behalf of itself and its hundreds

. : 6 . | _
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of thousands of members in California, including Plaintiffs BAUER,
WARKENTIN, and HACKER, who have been, are being, and will in the future be
subjected to DEFENDANTS’ irnposmon of the DROS Fee.

21. Plaintiff CRPA FOUNDATION is a‘non-profit entity classified under
section 501(c)(3) of the Internal Reveinue Code and incorporated under. Cahforma
law, with headquarters in Fullerton Clallfomla Contributions to the CRPA
FOUNDATION are used for the d1rect ‘benefit of Californians. Funds contrlbuted
to and granted by CRPA FOUNDATION benefit a wide variety of constltuenmes_

- . . |
throughout California, including gun collectors, hunters, target shooters, law

enforcement, and those who choose to own a firearm to defend themselves and
their families. The CRPA FOUNDATIIQN ape.nds its resources seeking to raise
awareness about unconstitutional laws, defend and expand the legal recognition of
the rights protected by the Second An?endment, promote firearms and hunting
safety, prbtectr hunting rights, enhance_marksmanship skills of those participating
in Shootiag sports, and educate the gelneral public-about firearms, The CRPA
FOUNDATION supports law enfgrce'ment and various charitable, educational,
scientific, and other firearms-related public interest aetivities that support and
‘defend the Second Amendment rlghts of all law- abldlng Amerlcans

22. In this suit, the CRPA F OUNDATION represents the interests of the
many citizen and taxpayer members of its related association, the California Rifle
and Pistol Association, who reside in California and who wiSh to sell or purchase
firearms, or who have sold or 'purchas}ed ﬁrearms, and have been charged the
DROS Fee. These members are too nun:ierous to conveniently bring this action
individually. The CRPA FOUNDATION bﬁngs this action on behalf of itself and
its tens of thousands of supporters m California,-including Plaintiff BAUER, who
have been, are Being, and will in the fluture be subjected to the DROS Fee being
used to fund unrelated activities. o |

23. Plaintiff HERB BAUER SPORTING GOODS, INC., is a California

7
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corporation w1th its principal place of busmess in the County of Fresno, California.
Itisa hcensed ﬁrearms dealer under both federal and California law (i.e., an FFL)
that sells a vanety of firearms. Cahfo{'ma law requires Plaintiff HERB BAUER to
collect the DROS Fee for DOJ, at DOiJ ’s direction, from firearm transferees.
Accordingly, Plaintiff HERB BAUER is injured by its being forced to facilitate
DEFENDANTS’ unlavtrful use of revenues collected from the DROS Fee.

24. The individual PLAINTIFFS identified above are residents arld taxpayers
of California from the City and County of Fresno who have been required to pay
the DROS Fee, Defendants’ use of Which violates PLAINTIFFS’ constitutional
rights. o ‘ . , , |

25. Each of the assomatlonal PL‘AINTIFFS identified above either has -
individual members or supporters;, or trepresents individual members of a related
orgamzatlon who are citizens and taxpayers of California, including in Fresno
County, who have an acute interest 1n‘ purchasmg firearms and do not wish to pay
unlawful fees, taxes, or other costs ass001ated with that purchase and thus have
standlng to seek declaratory and 1n_|unct1ve rehef to halt or reduce the
unconstitutional use of the monies collected from the DROS Fee. The interests of
these members are germane to their respective associations’ purposes; and neither
the claims asserted nor the relief requested herein requ1res their members
participate in this lawsuit individually, |
II. Defendants |

26. Defendant KAMALA HARRIS is the Attorney General of California. She
is the chief law enforcement officer of Ca_lifornia, and is charged by Article V,
Section 13 of .the California Constituﬁion with the duty to inform the general public
and to supervise and instruct local proseoutors and law enforcement agencies
regarding the meaning of the laws of the_State, including the DROS Fee, and to
ensure the fair, uniform and consistent enforcement of those laws throughout the |

state: She is sued in her official capacity.

8
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27. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau
of Firearms and, as such, is responsible for 'execﬁting, interpi‘eting, and enforcing
the laws of the State of California — as well as its customs, practlces and pollcles -
at issue in this lawsuit. He is sued in his official capacity.

28. Defendants HARRIS and LINDLEY (collectively “DEFENDANTS”) are
responsible for administering and enfcl:)rcmg the DROS Fee, are in fact presently
enforcing the DROS Fee ‘against PLAINTIFFS, and will continue to enforce the
DROS Fee against PLAINTIFES. o |

29. DEFENDANTS also are respon31ble for spendmg monies approprlated to
the DOJ by the Legislature from the I!)ROS Special Account and have been |
spending, are spending, and will contmue to spend monies from the DROS Fee on
the APPS program. _ ‘- - _

30.. The true namee or capacities|,. whether individual, corporate, associate or
otherwise of the DEFENDANTS nam'ed herein as DOES 1-10, are presently
unknown to PLAINTIFFS, who therelfore sue said DEFENDANTS by such
fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition
to show the true names, capacities, and/or liabilities of DOE Defendants if and
when they have been determined. L

" OVERVIEW OF REGULATORY SCHEME
1. Constitutional Provisions and Controllmg Law | |

31. The Second Amendment to the United States Constitution provides: “A |
well regulated militia, being necessar)‘/ to the security ofa free State, the nght of
the people to keep and bear arms, shall not be 1nfr1nged ” U.S. Const. amend II.

32. The Second Amendment pro‘tects a fundamental, individual nght to
possess firearms for self-defense that is incorporated through the Due Process
clause of the Fourteenth Amendment to restrict state and local governments from :
infringing on the nght

33. The right to keep and bear arms for self-defense implies a cofresponding

: : 9 '
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right to acquire firearms. ' | _, |
34, The U.S. Supreme Court h_a_sj made Elcar that government’s authorhi-tyl to
levy fees on th¢ exercise of constitutici)nal rights is limited. Such fees. may only be
imposed to defray the government’s e‘xpenses incurred in regulating activities
reasonably related to the fee payer. ‘ |
II. The Dealer’s Record of Sale (DiR'OS) Fee Impose;i on Firearm Transfers
‘ 35.. California confers discrctionE on DOJ to impose various fees on firearm
purchasers, which théy must pay as a prerequisite to-qualify for reccivihg a firearm.
The only fee at_is‘sue in this case is the DROS Fee, the one associated with |
processing the Dealer’s Record of Salﬁe. o

36. California Penal Code secticrns 28225(a)-(c) [formerly 12076(e)], 28230

[12076(£)], 28235 [12076(g)], and 28240(a)-(b) [12076(i)], establish the fees

associated with a DROS, and govern What the funds collected therefrom can be

used for. - | - .
37. Subdivision (a) of Penal Cog:le section 28225 [12076(e)] provides:
The [DOJ] may require the [FFLj. to charge each firearm purchasera =
fee not to exceed fourteen dollars ($14), except that the fee may be '

increased at a rate not to exceed any increase in the California
Consumer Price Index as compiled and reported by the Department of

‘Industrial Relations.

38. The DOJ promulgated Califcri'n_ia Code of Regulations, Title 11, section
4001, increasing the cap on the DROS fee from $14 to $19 for the first handgun or
any number of ﬁﬂes/ sh‘otguns in é sin|gle transaction, and capping the DROS fee
for each additional handgun being purchased along with the first handgun at $15.

39. Subdivision (b) of Penal Code sécﬁon 28225 [12076(¢e)] further provides
that “[t]he [DROS] fee shall be no mcire than is necessary to fund” the activities
enumerated at Penal Code section 28225(b)(1)-(11) [12076(e)(1)-(10)].

40. Penal Code section 28225(b)'(1 1) [12076(e)(10)] purports to authorize the
DOJ to use revenues from the DROS fee to fund “the estimated reasonable costs of

. |
[DOJ] firearms-related regulatory and enforcement activities related to the sale,

10
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|

purchase, possession, loan, or transfelf' of firearms.” |
41. Prior to January 1, 2012, secltioo 28225(b)(11) [12076(e)(10)] did not
provide for expenditure of DROS fee revenues on the mere “possession” of
fircarms. But the Legislature amended that section during the 2011 Legislative
session to allov;;v for such, based on its follo{ving purported findings:
SECTION 1. The Logislature ﬁnfls and declo.res all of the following:

(a) California is the first and only state in the nation to establish an
automated system for tracking handgun and assault weapon owners who
might fall into a prohibited status. |

(b) The California Deﬁartme'nt of Justice (DOJ) is required to maintain
an online database, which is currently known as the ed Prohibited
Persons System, otherwise known as APPS, which cross-references all
handgun and assault weapon owners across the state against criminal
history records to determine, persons who have been, or will become,
prohibited from Fossessmg a firearm subsequent to the legal acquisition
or registration of a fircarm or assault weapon.

(c) The DOJ is further required to provide authorized law enforcement
- agencies with inquiry capabilities and investigative assistance to

determine the prohibition status of a person of interest.

- (d) Each dz;y, the list of armed prohibited persons in California grows
by about 15 to 20 people. There are currently more than 18,000 armed
grohlblted persons in California. Collectively, these individuals are -

elieved to be in possession of over 34,000 handguns and 1,590 assault
weapons. The illegal possession of these firearms presents a substantial
danger to public safety. I : ,

| (e) Neither the DOJ nor local law enforcement has sufficient resources
to confiscate the enormous backlog of weapons, nor can they keep up
with the daily influx of new}y prohibited persons.

: (? A Dealer Record of Sale !fe_e is imposed upon every sale or transfer
of a firearm by a dealer in California. Existing law authorizes the DOJ to
utilize these funds for firearms-related regulatory and enforcement
activities related to the sale,|purchase, loan, or transfer of fircarms
pursuant to any provision listed in Section 16580 of the Penal Code, but
not expressly for the enforcement activities related to possession.
' ‘ I e
. | :
) Rather than placing an additional burden on the taxpayers of
alifornia to fund enhanced,enforcement of the existing armed prohibited
- persons program, it is the intent of the Legislature in enacting this
- measure to allow the DOJ to utilize the Dealer Record of Sale Account
for the additional, limited purpose of funding enforcement of the Armed
Prohibited Persons System. o

42, Penal Code section 28230(a5(2) [12076(H)(1)(B)] provides for DOJ to also
: ‘ 11 | -
SECOND AMENDED COMPLAINT FOB DECLARATORY AND INJUNCTIVE RELIEF
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. ; :
use DROS fee revenues for “the actual processing costs associated with the
submission of a [DROS] to the [DOJ]l ?
43. Pursuant to statute, revenue ﬁ'om the DROS fee is supposed to be _
deposited into the DROS Special Account of the General Fund (“DROS Spec1a1
Account”) and appropriated by the Leglslature Cal Penal Code § 28235

[12076(g)].

GENERAL ALLEGATIONS
44, All of the above paragraphs !':u,'e re-alleged and incorporated herein by
reference. | ’
45. Individual PLAINTIFFS BAUER WARKENTIN 'HACKER, and
FERRY, and those persons represented by orgamzatlonal PLAINTIFFS NRA and
CRPA FOUNDATION, have each been required to pay, have in fact paid, and
-expect to pay in the future the DROS Fee as currently requlred by California law

before taking possession of firearms purchased from an FFL or transferred through
an FFL as a private party transfer. | o |

46. The funds from the DROS Fee that PLAINTIFFS paid and expect to pay
in the future are purport'edly deposited ihto the DROS Special Account and
ultlmately surrendered to DEFENDANTS’ control pursuant to approprlatlon from
the DROS Specml Account by the Legislature.

47. The Legislature has appropriated, and DEFENDANTS intend to spend
from the DROS Spec1al Account, $25| mllllon to fund, at least in part general law
enforcement activities associated with the APPS Program, : -

48. Because the fundamental right to possess a firearm under the Second -
Amendment includes a corresponding right to acquire a firearm, monies collected
from the DROS Fee must only be used to'f-und activities that are reasonably related
to the fee payer’s impact on the state. | | |

49, Slmply because the crimes tclrgeted by the APPS program 1nvolve

- 12 '
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ﬁrean‘nsdqes not mean they have a sufficient nexus to DROS Fee payers such tﬁat
its enforcement costs may constitutionaily fall on the shoulders of PLAINTIFFS |
and other lawful firearm purchasers v'|ia the DROS F ee; they do not and cannot.

50. DEFENDANTS cause PLAINTIFFS irreparabie harm b)f chgosing to’
spend revenues obtained from the DROS Fee on general law enforcement
operations associated with the APPS program because they are reqhiring
PLAINTIFFS to uniquely subsidize goﬁemment sefvice‘s that are not reasonably

related to regulating lawful firearms t‘ransactions, but are admittedly for the general

welfare. |
51. The utlllzatlon of the DROS Fee by DEFENDANTS for these improper
purposes necessnates judicial action to halt infringements and violations of

PLAINTIFES’ constitutional rights. .

' DECLARATORY JUDGMENT ALLEGATIONS | )
32. All of the above paragraphs are fe?alleged. and incorporated herein by
reference. | |
53. There is an actual end present controversy between the parties hereto in
that PLAINTIFFS conterid.that the manher in which DOJ eurrently uses the
revenues from the DROS Fee is unconstitutional and on 1nformat10n and bellef
allege that DEFENDANTS’ disagree. | o
54. PLA_INTIFFS desire a judicial declaration of their rights and
DEFENDANTS’ duties; namely, that the DOJ’s expenditure of monies collected

from the DROS Fee on general law enforcement activities associated with the

. - |
APPS program infringes on PLAINTIFFS’ Second Amendment rights.

55. Tobe clear PLAINTIFFS d«l.) not ask this Court to address the legality of
imposing the DROS Fee in the first place nor that of the APPS System.

PLAINTIFFS here merely seek a decl|arat10n as to whether the monies from a fee
that they are 'required to pay before they may lawfully engage in Second

| 13
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Amendment protected condnet, ie., ol)taining a firearm, can be appropriated to
general law enforcement purposes unr‘elated to regulating PLAINTIFFS’ impact on
the state. | N

" INJUNCTIVE RELIEF ALLEGATIONS

. 56. All of the above paragraphs are re- alleged and incorporated herein by
reference.

57. PLAINTIFFS have been, are presently, and w1ll continue to be
irreparably harmed by the assessment|of the DROS Fee as a precondition on the
exercise of PLAINTIFFS’ Second Amendment rights insofar as the revenues from
such assessment are ut1llzed for purposes not reasonably related to regulatmg fee
payers activities in lawfully obtammg a firearm, i.e., general law enforcement
activities. | i - . _

58. If an injunction does not isslue from this Court enjoining DEFENDANTS
from spending DROS Fee revenues on sneh general law enforcement activities,
DEFENDANTS will continue to do sh in derogation of PLAINTIFFS’ Second
 Amendment rights, thereby 1rreparab1y harmmg PLAINTIFFS.

59. PLAINTIFFS have no adequate remedy at law. Damages are . |

indeterminate or unascertainable and,lln any event, would not fully redress any

harm suffered by PLAINTIFF Sasa result of DEFENDANTS subjecting

|| PLAINTIFFS to the illegal precondition on the exercise of PLAINTIFFS’

constiltutional right to acquire firearms, i.e., funding general law enforcement
activities. - : | | ‘ o | |

60. Injunctive relief would elimj;nate PLAINTIFFS’ irreparable harm and
allow PLAINTIFFS to acquire ﬁrearms free from the unlawful precondition
currently inherent in the mandatory DROS Fee, in accordance with their rights
under the Second and Fourteenth Amlend_ments.

61. Accordingly, injunctive relief is appropriate.
. |

.
SECOND AMENDED COMPLAINT FOF DECLARATORY AND INJUNCTIVE RELIEF
| L _ .
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VALIDITY OF DEF Ig:l\%ﬁt{%T%(’)%Sl}ﬂE (I)J}J‘EEROS FEE REVENUES
Violation of the Second Amendment Right to Kee and Bear Arms
(U.S. Const., Amends. 11 and XI
(By All Plaintiffs Agamst All Defendants)

62. All of the above paragraphs are re—alleged and incorporated herein by
reference '

63. DEFENDANTS use revenue's collected from a fee, payment of which is
generally required as a preeondition-for the lawful reeerpt of a firearm in
California, in order to fund general laii;v ent‘orcement activities not reasonably
related to regulating the behavior or ir'npact on the state of the fee payers — like
PLAINTIFFS. In doing so, DEFENDANTS are propagating customs, policies, 'and
practlees that infringe on PLAINTIFP]'S’ right to acqu1re firearms as guaranteed by
the Second and Fourteenth Amendments
~ 64. DEFENDANTS cannot satlsfy their burden of Justlfymg these customs,
policies, and practices that infringe PLAINTIFFS’ rights.

65. PLAINTIFFS are entitled to declaratory and 1n_|unct1ve rellef agamst
DEFENDANTS and their officers, agents servants, employees, and all persons in
active concert or part1c1patlon with thlem who receive actual notice of the
m_]unctlon enjoining them from engagmg in such customs, pollcles and practices. -

' | PRAYER
WHEREFORE PLAINTIFFS pray for rellef as follows:

1) For a declaration that DEFENDANTS’ enforcement of the APPS program
is not sufficiently related to PLAINT]%FFS’ lawﬁ11 firearm purchases so as to justify
DEFENDANTS’ us1ng the revenues from the DROS F ee — which PLAINTIFFS
must pay to obtain a firearm — for the purpose of fundmg the APPS program, and
that such use of DROS Fee funds 1mp|errm551bly 1nfr1nges on PLAINTIFFS’ -
Second Amendment rights because it 1mproperly requires PLAINTIFFS to bear the

burden of financing general law enforcement act1v1t1es as a precondition to

exerc1smg those rlghts |

o 15
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Dated: July 24, 2013 .-

2) Fora pfeliminary aﬁd pennahent prohibitory injunction forbidding, |
DEFENDANTS and their agénfs, employees, officers, and representatives from
using DROS Fee revenues to fund the APPS program,;

3) For re_médies available pursuant to 42 U.-S.C.-§ 1983 and for an éwgrd of
reasonable attorneys’ fees, costs, and expenses pursuant to 42 US.C. §-198 8,
‘and/or other applicable state and federal law;

4) For such other and further relief as may be just and proper.

- Michel & Associates, P.C.

/s/ C. D, Michel
C. D. Michel |
Attorney for the Plaintiffs

16
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|| LINDLEY, in His Official Capacity
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
~ FRESNO BRANCH COURTHOUSE

BARRY BAUER, STEPHEN ) CASE NO. 1:11-¢v-01440-LJO-MJS
WARKENTIN, NICOLE FERRY,
LELAND ADLEY, JEFFREY

HACKER, NATIONAL RIFLE

ASSOCIATION OF AMERICA, -
INC., CALIFORNIA RIFLE PISTOL
ASSOCIATION FOUNDATION
IrﬂsgB BAUER SPORTING GOODS!) :

Plaintiffs

CERTIFICATE OF SERVICE

VS.
KAMALA HARRIS, in Her Official

State of California; STEPHEN

as Acting Chief for the California
llDOepartment of Justice, and DOES 1-

Deféndants.

vvvvvvvvv@vvvvvvvvvvvv

IT IS HEREBY CERTIFIED THAT:

I, the undersigned, am a citize.n' of the United States and am at least ei shicen
%eair?' of _ageg.ol\él 2busmess address is 180 E. Ocean Blvd., Suite 200, Long Beach,
alifornia, . ' ‘ .

I am not a party to the above-entitled action. I have caused service of:
SECOND AMENDED COMPLAINT FOR DECLARATORY
' _ 'AND INJUNCTIVE RELIEF :
on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them. .
Electronically filed documents have been served conventionally by the filer to:

Anthonv R. Hakl. Deputv Attorney General
.California Department of Justice |
Office of the Attormey General

Civil Law Division :
Government Law Section

1300 I Street, Suite 125 !
Sacramento, CA 94244 P

I declare under penalty of perjury that the foregoing is true and correct. .
Executed on July 24?2013?( P r_|ury © _ &
. . ; /s/ C. D. Michel

C. D. Michel
Attorney for Plaintiffs
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STEPHEN J. LINDLEY

February 21, 2014
BAUER vs. HARRIS |

1

"IN THE UNITED STATES 'DISTRICT COURT
FOR 'THE EASTERN DISTRIQT OF CALIFORNIA
FRESNO BRANCH COURTHOUSE
BARRY BAUER, STEPHEN
WARKENTIN, NICOLE FERRY,
LELAND ADLEY JEFFREY HACK_ER
NATIONAL RIFLE ASSOCIATION OF
AMERICA, INC., CALIFORNIA |
'RIFLE AND PISTOL ASSOCIATION..

FOUNDATION, HERB BAUER
SPORTING GOODS, INC.,

|
| o
Plaintlffs

va, ) ' . I, .. Case No.

. - i "l:11-cv- 01440 LJO MJS'
KAMALA HARRIS, in Her Officﬂal'
Capacity as Attorney General
For the State of California;
STEPHEN LINDLEY, in His
Official Capacity as Acting
Chief for the California
Department of Justlce, and
DOES 1-10,

' Defendants.

~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~I—-:~ ;
DEPOSITION OF
STEPHEN J. LINDLEY

February‘21, 2014

110:38 ja.m.
' |

“ 1300 I Street

Sacramento, California

Daniel E. Blair, CSR No. 4388

ESQUIRE , '_  : o | 800.211.DEPO(3:376).

SoLuTi6ms ‘ A A EsquireSolutions.com
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BAUER vs. HARRIS

APPEARANCES OF

For the Plaintiffs:

Michel & Associates,
Scott M. Franklin, Es
-and- o
Joseph Silvoso, Esq.
Suite 200, 180 E.  Oce
Long Beach, Californi
562.216.4444
562.216.4445 Fax
sfrankline@michellawye

For the Defendants:

State of California D
Kimberly Granger, DAG
-and- , o
‘Anthony Hakl, DAG
-Suite 1101, 1300 I st
Sacramento, Californi
916.227.4003 '
916.324.8835 Fax
kimberly.grangerado]j.
anthony.hakledoj.ca.g

[
COUNSEL

an Boulevard
a 90802

rs.com
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epartment of Justice
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ca.gov
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STEPHEN J. LINDLEY
- DAVID GENTRY vs KAMALA HARRIS

May 24, 2017
T

SUPERIOR COURT OF THE

FOR THE COUNTY

--000-

DAVID GENTRY, JAMES
PARKER, MARK MIDLAM,
JAMES BASS, and CALGUNS
. SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and
Petitioners,

vS.

KAMALLA HARRIS, in Her
Official Capacity as
Attorney General for the
State of California;
STEPHEN LINDLEY, in His
Official Capacity as
Acting Chief for the
California Department of
Justice, BETTY YEE, in
Her Official Capacity as
State Controller for the
State of California and
DOES 1- 10

Defendants and
Respondents.

/

DEPOSITION OF

STEPHEN J.

May 24

9:52

1300 I
Sacramento,

LAURIE D. LERD

STATE OF CALIFORNIA

OF SACRAMENTO

Case No. 34-2013-80001667

LINDLEY
;2017
a .M.

Street
California

A, CSR No. 3649
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DEFOSITION SOLUTIONS

800.211.DEPO (3376)
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DAVID GENTRY vs KAMALA HARRIS

‘May 24, 2017
2

l )
APPEARANCES OF COUNSEL

On Behalf of the Plaintiffs and Petitioners:

MICHEL & ASSOCIATES, P.C.

By: SCOTT M. FRANKLIN ESQ.

180 E. Ocean Boulevard Suite 200
Long Beach, California 90802
(562) 216-4444
sfranklin@michelandassociates.com

On Behalf of the Défendants_and'Resthdents:

STATE OF CALIFORNIA DEPARTMENT OF JUSTICE

OFFICE OF THE ATTORNEY GENERAL,

CIVIL LAW DIVISION GOVERNMENT LAW SECTION
By: ANTHONY HAKL| Deputy Attorney General -

1300 I Street

-Sacramento, Callfornla 95814
.(916) 322-9041
anthony.hakle@doj. ca gov

Also Present: Robert D.. Wilson-
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 California's Triggerman - C.D. 'Chuck’ Michel I o - Page 1 of 6

- LEARN-MDRE’

A MM I.AND

SHOO’HNG SPOR?S NEWS

= MENU

, Home » Featured Articles
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| cfarl'

%QMN&) D. Chuck Mlchel
Ammaland Inc. Posted on February 2, 2015 by Ammoiand '

'SHOOTING SPORTS NEWS. |
KEEP IN THE KNUW

b y B % : o
et tﬁ'e latest fi re
Long Beach atformey uck’]ﬁygiel has built a successful career by chaﬂengmg ﬁrearms

,egufaﬂgn'gﬂsga"%m fpyour
Inbox' :

h_ttps://www.ammolaﬁd.com/ZOl 5/OZ/califomias-triggennan-chuck-mich‘el/ ‘ 2/13/2018



California's Triggerman - C.D. 'Chuck’ Michel < _ Page 2 of 6

California - -(Ammoland.com)- C.D. “Chuck” Michel
won big agaihst what he calls the “gun grabbers” last
February wihen a three-judge_panel of the Ninth U.S.
Circuit Court of Appeals reversed a trial court ruling in

. one of the most S|gn|f cant Second Amendment cases
x of his career '

Callfornla Lawyer

A “ LAND Not only dl(ri the 2 1 majority mvalldate San Dlego

SHOO“NG SPORTS NEWS | County's restnctrve policy for obtaining a concealed-
| carry handgun permit, it went on to declare that the personal right to keep and bear arms

extenKsE:ElEldéltﬂ'd-tErKd\l ow

Mlchﬁea ‘t’&d@@‘é‘a@lﬁ%ﬁéd‘%ﬁmct attorney for the California Rifle and Pistol Association

(CRPAJeliwesasiRisaiget miaws of the National Rnﬂe Association — has been the fead -

~ plaintiffs attorneyR®eruta v. San Dlego (742 F. 3d 1144 (Sth Cir. 2014)) since April 2010. In
: 2011 former-Solicitor General Paul I) Clement fi Ied an amicus brief on behalf of the NRA,

-and he later argued the case for the appellants |
Your Emall |

i
£

| “We got everything we asked for from the courf " says Mlchel who drafted the

P'ead‘"gsuescmee

In :a 69-page opinion, Judge Dlarmmd o' Scannla n, one of the circuit's most conservative
members crafted a metlcclcﬁsua.halysrs of the Second Amendment and pre-Civil War gun-

* ownership rights. He concluded that the county's|interpretation of “good cause” to abtain a
concealed-carry permit — documenting circumstahces showing that the applicant was

uniquely in harm's way — infringed the constitutional right to “bear Arms.”

https://www.amrholand.ccm/ZOl5/02/ca]iforrtias-triggennan;chuck-micheu - 2/1372018-
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O'Scannlain wrote, “[TJhe right is, and has always been, oriented to the end of self-
defense. Any contrary interpretation of the nght whether propounded in 1791 or just
last week, is emror.” (Peruta, 742 F.3d at 1155 (emphasis by the court).) '
1 .
One other federal circuit had explicitly issued suclh a holding before — Moore v. Madigan
(702 F.3d 933 (7th Cir. 2012)) — but not in so detailed and definitive an opinion.

From Michel's perspective, the broad sweep of 0 Scannlain's prose also vindicated the
NRA's steady and deliberate approach to Iltlgatlon In the wake of the U S. Supreme Court's

‘landmark decision recognizing an individual's rlght to own firearms (D:stnct of Columbia v.
Heller, 554 U.S. 570 (2008)), gun-rights groups had rushed to clarify the scope of

. permissible regulation. The NRA's contentious rival — the Second Amendment Foundation
in Washington state — had brought a similar chaHane to concealed-carry policy in

-California's Yolo County. Three weeks after the Nlnth Circuit's decision in Peruta, the same
panel invalidated Yolo's policy. But it did so in aniunpubllshed three-page decision that cited
Peruta as controlling precedent. (R?‘I"ards V. Prleto 560 Fed. Appx. 681 (9th Cir. 2014).)

FAN
A%lﬁ%éﬂ%nw declined to petltlon for rehearing of Peruta, others

atﬂempted to step into the breach. Butin Novemb er the Ninth Circuit denied intervenor

st.atu%Eﬁprwmwla D. Harris, the Brady Campaign to Prevent Gun Violence,

and the California Police Chiefs and Peace Officers’ Associations. {Peruta v. County of San
Dlegq;gt'{ti,g |§g§§mmguhgog 4): ) Still, Judge|Sidney R. Thomas's strong dissent in
- Perutamm}gasgm%ﬁoncem |

Inbox
' In ‘December, two days after the Montana ]urlst began a seven-year term as Chief Judge,

Michel's worries were borne out: Thg Ninth Circuit called for briefing — due Christmas Eve —
to:defeigiv@uhBhe@iPeruta should be reheard en banc. If review is granted, Thomas will.
leaad a tribunal that includes ten othe}r judges chosen at random. '

| N{J one knowmm,ﬁwow the ein banc process will conclude.
;""‘ThE‘Circuit'consisis‘of 'r0ughiy‘t\;~o-thirds Dell'nocratic appointees and one-third

Republican,” says Michel. “But judges don't always vote along political lines. And our

- position is very persuasive.” )

: i
Should the respondents lose an en banc ruling, Michel promises he won't back down. He'll
appeal Peruta all the way to the U.S. Supreme Court — very likely joined by libertarians and
other advocates of individual gun rights. .. ! :

_ https://’www.ammoland.com/201 5/02/cé1ifomias-triggennan-chuck—michel/ 2/13/2018
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 LEARH MORE »>

6'thoughts on “California’s Triggerma}p - C.D. ‘Chuck’ Michel”

- i S s e i L L S S S 8 e R S P IS AL N S,

WMMELAND

SHOOTING SPORTS NEWS |
T he dark side is that Chuck Michel and the NRA espouse marketing of NRA financial

servReE WWW:FPTEI’R NﬁWently sell any k:d s name and address they can get as a-n

|
adult to other companies, to get maoney for the N|RA ‘While Chuck Michel does some good i

“fo%gﬁﬁ'é'mgﬂﬁéﬁ?ﬁ,ggﬁ?"d like he’s on the side of reasonable discourse, but lies
and tlheéil\yg%sdlgﬂ% Réﬂﬁg%%fstab people in'the back. Not a nice guy! But it's really

amaznng that th A keeps him worklng for thelm desplte his advocating of marketing ~ |
; and illegally selllng to kids, and dancmg around the edges of mail fraud and wire fraud.

C_,huck Michel, your past will catch yp to you!
Add Your Email

J
i

| F,;!eply : L . :
477y Oscar SURSCRIBE o : ,
A July 6,2016 at 1:32 PM R ' e _ -
Kée'ti""Up"lth‘E"gre‘ét"Work“Mr”Michel.‘ | just recently joined the California Rifle and Pistol |
Association. : : ' :
é

Reply i

74 Michael Gallagher says: : - | L s
% February 11, 2015 at 9:42 PM

https://www.ammoland.qbnﬂ.’zm5/02/califomias-triggepnan—chuck-michel? ' 2/13/2018
T
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|
When Wayne La Pierre and the NRA were treatitng gun owning Californians like red-
headed step children (Raoberti, Roos) | vowed that they would not get one more dime from
me. He (La Pierre) said they would not-supporta? losing fight. | have always supported
‘| CRPA and Chuck Michel They won’t give up and neither will |. This is OUR state and it
was once a beautiful, and Constitutional, place t:o grow up in and live. | would walk through

hell on Sunday for Chuck Michel and CRPA. Gentlemen, keep up the good work.

Reply

'] Raymond Scott says:
" February 11, 2015 at 311 PM

Way to go Chuck Michel, Esq.!! Many have gwen up.on our state, but things can change
and for the better.Keep up the good f' ght for our: CIVI| nghts in Callfornla

Reply o o~

. SHOOTING SPORTS NEWS ?
T here are times when i think going to war here | |n callforma would be injoyable.

~ KEEP INTHEKNOW 5
eply , | s
~——Getthe latest firearms News - i e e
;[j 7] delivespd straight to your | i
7\ February 3, 2[HBaLe24 PM. | f
| |
whut ; f
T Add Your Email |
Reply: |
%Leave a CEBUBSCRIBE . : , 6 Comments

You. email address will not-be published. Required fields are marked *

Comment

https://www.ammoland.com/2015/02/californias-triggerman-chuck-michel/ 2/13/2018
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O

Notify me of followup comments via e-mail
Name *
{
Email *
|
POST COMMENT |

;'x‘

SNl - ND“:W%wM,
VMILA . . ,
! SHOQTING SPORTS NEWS ! ‘ ' S

— . B R . .
7 Ba i Copyright 2018 AmmoLand.com Shooting Sports News| Siternap [ Mohov Aapé
“KEEP INTHE KNOW | S mmeand g

Iilq;_né Page | Recent Posts | Most Popular

Get the latest firearms news |
delivered straight to your

| inbox - =
~ Add Your Email
SUBSCRIBE

https://vww.ammoland.com/201 5/02/califonﬁas-trig geﬁnm—chuc'k-micheﬂ : 2/13/2018
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C. D. Michel - S.B.N. 144258

Glenn S. McRoberts - S.B.N. 144852
Scott M, Franklin - S.B.N. 240254
Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.

180 E. Ocean Boulevard; Suite 200

i Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO '
DAV]D GENTRY, JAMES PARKER, )| CASENO. 34-2013-80001667
MARK: MIDLAM, JAMES BASS, and )
CALGUNS SHOOTING SPORTS )
ASSOCIATION )| REQUESTS FOR PRODUCTION OF
- )|, DOCUMENTS
Plamtlffs and Petitioners, : )| . (SET ONE)
Vs, ) o
KAMALA HARRIS, in Her Official )
Capacity as Attomey General for the State of ) |-
California; STEPHEN LINDLEY,in His )
Official Capacity as Acting Chief for the - )
California Department of Justice, JOHN )
CHIANG, in his official capacity as State )| .
Controller for the State of Ca.hforma, and )| .
DOES 1-10 . g L
Defendants and Respondents. % |
PROPOUNDING PARTY: PLAINTIFFS
RESPONDING PARTY: - DEFENDANTS ATTORNEY GENERAL
KAMALA HARRIS & BUREAU OF |
| 'FIREARMS CHIEF STEPHEN LINDLEY
SET NO:  ONE o
: ’ 1
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|(addressed;

Plaintiffs David Gentry, James Parker, Mark Midlam, James Bass, and Calguns Shooting
Sports Assaciation (collectively “PLA]NTIFFS'”)' hereby demand Defendants Kamala Harris and
Stephen Lindley (collectively “DEFENDAN TSl”) produce for mspeotlon and/or photocopymg, all -
documents papers, books, account letters, photographs objects and all other things de31gnated
herem The production is to take place on June 22 2014 at 10: 00 am., at 180 E. Ocean Blvd
Suite 200, Long Beach, Cahforma, or at such pnor tlme and place as may be agreed upon by -
counsel. - } -

1

Within thirty days after service of this r]equest, DEFENDANTS must serve a wntten

response subscribed under oath describing the documents/thmgs DEFENDANTS will produce and | - |

stating any obj eotions DEFENDANTS have to the production of any documents/things described
below. Failure to servea response within the allotted tlme shall be deemed to be a wmver of any
obJectlons to the producuon of the demanded documents/thmgs

If DEFENDANTS withhold, under claJm of privilege or otherwise, any document orpart
th'ereof, which is requested to be produced, the-followmg information must be prov1ded for each
such document: : | |

(@) the date same was dated, or if u1|1dated, the date prepared

(b)  the name, address and title of the person prepanng same; |

(c¢)  the name, address, and title of the person for or to whom the same was prepared or

(d ' the name, address, and title of a.ll persons to whom copies of the same were

prov1ded or otherv\nse furmshed

(¢)  without revealing any privileged or otherw:se protected information, a detailed
description of the subject matter and content of same;

(f)  the name, address, Iocaﬁon, and title of the person or persons having possession,
custody or control of same at the present time;jand |

(2) | the grounds upon which the claim of pri\‘rilege or other reason for failure to produce
document, or part thereof, rests. | ' |
Asto a.li documents reqm'red to be prodtlc::ed hereby, duplicates or photocopies may be

REQUEST FOR PRODUCTION OF DOCUMENTS (SET ONE)
. 2 .
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|| provided in place of the original documents where duplicates or photocopies are identical in every

.|| respect to the originals and are clear, legible copies.
. . 1

REQUEST FOR PRODUCTIONNO.1 | |
Each and every DOCUMENT (as used Fherein, “DOCUMENT”- means any written, printed,

typgd, photostatic, photographed, recoi-ded, or ?therwise reproduced communication or record of .
every kind and description, whether comprised? of letters, words, numbers, pictures, éounds, or
symbols, or any combination thereof, whether 1:Jre;pared by hand or by electronic, magnetic, |
phot'ographié, mechanic or other means, and mt:lud.mg audio or video recordings of
cbmmunications, occurrences or events. This de_(miufon includes, but is not limited to, any and
all of the following: 'e—mai&, correspondenbe, goies, minutes, records, messages, memoranda,
diaries, contracts, agreer’aents, in\}oices, orders; a¢knoyledgrnents, recéipts, bills, statements,
checks, check ;egisters, carbon copies, financial s:tatements, journals, ledgers, alppraisals, reports,
forecasts, compilations, schedules, studies, summaries, analyses, pamphlets, brochures,
advertisements, newspaper clippings, articlés, tables, tabulationé, plans, photographs, pictures,
film, microfilm, microfiche, computer-stored o|r computer-readable data, computer programs,

computer printouts, telegrams, telexes, .facsimiles tapes, transcripts, recordings, and all other

| sources or formats from whlch data, information, or commumcauons can be obtamed

|
“DOCUMENT" shall also include any draft, le'ehmmary version, or revisions of the foregoing,

and all coples ofa DOCUMENT shall be produced to the extent that the copies differ from the
document produced due to notatlons additions, mseruons, deletions, comments, attachments
enclosures or markings of any kind, but exclmlmg any document produced as part of the
December 21, 2012; Re.s;ponse to Plaintiff’s Request for Production of Documents, Set Qne, in
the action Bauer v. Harris, United States Dis!trict Court for the Eastern District of California,
Case No. 1:11-cv-1440-LJO-MJS, and also e;ccluding any document prdvided in a supplement to
the response of Dec_:e.mber 21, 2012, that has bgeﬁ'served on counsel for thé Elaintiffs in that |
action) appearing to have been créated after J anuary 1, 2000, that shows the calculation of a cost,
including an estimated cosﬂ referred fo in SEdﬁON 28225 (as used herein,“SECTION 28225”

refers to California Penal Code section 28255 and its predecessor, California Penal Code section

REQUEST FOR PRODUCTION OF DOCUMENTS (SET ONE)
3
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REQUEST FOR PRODUCTIONNO.2 |
Each and every DOCUMENT appearing o have been created after January 1, 2000,

speciﬁcélly identifying any figure to be a cost, ‘;including an estimated cost, referred to in Penal
Code section 28225, excluding any DOCUMENT provided in response to a request above. | -
REQUEST FOR PRODUCTIONNO.3 | ; |
| Each and every DOCUMENT reférringl lto? a cost aﬁsing from APPS (as used herein,
“APPS” refcrs to the Armed Prohibited Persons System program, also known as Armed &

|
Prohibited Persons System program or California Armed and Prohibited Person Program, and

enforcement activities based on the use of data dérived from APPS, including but not limited to
investigations of persons identified by APPS as p‘oteﬁtia]ly possessing one or more ﬁrearm |
illegally) bemg paid out funds obtained from the DROS SPECIAL ACCOUNT (as used herein,
“DROS SPECIAL ACCOUNT’ refers to the pomon of the state’s General Fund wherein funds
collected under SECTION 28225 are deposﬁcdl) prior to May 1, 2013,
REQUEST FOR PRODUCTION NO. 4 ‘ ' ‘
Each and every DOCUMENT referring to an APPS-related cost being paid out funds -
obtained from the GENERAL FUND (as used Lle&m, the term “GENERAL FUND" refers to the

Generat Fund for the state of. Cahforma, excl udmg any speclal accounts that are normally
considered to be wnhm the General Fund) after Apnl 30, 2013.
UEST FO ODUCTIO .5 I

Each and every DOCUMENT refemng 1o an APPS-related cost being pald from a source,
other than the GENERAL FUND or the DROSl SPECIAL ACCOUNT.
RE( 2UE§T FOR PRODUCTION NO. 6 - | _ ’

Each and every written transcript, _audi.c;iﬁllé, ozr_ other DOCUMENT that reflects testimony
Defendant Kﬁmala Harris has giVén toa legisle{ﬁ\)c bddy in California, limited to testimony
concerning APPS, the DROS PROCESS (as usied herein, “DROS PROCESS” refers to the
background check process that occurs when a ﬁre:arm purchase or transfer occurs in California;

“DROS PROCESS?” can be found at hﬁp‘://oag.'ca.gov/ﬁ:earms/pubfags), or DR_OS FEE FUNDS

REQUEST FOR ]z- BQD_IICII_QH! OF DOCUMENTS (SET-ONF) - |
4 . |
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as Attorney General for the state of |

C. D. Michel - S.B.N. 144258
Scott M. Franklin - $.B.N.. 240254
Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES P.C.
180 E. Ocean Boulevard, Suite 200

|| Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

~ SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and -
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

R
KAMALA HARRIS, in her official capacity )},

California; STEPHEN LINDLEY, in his
official capacity as Acting Chief for the

California Department of Justice, Bureau of
Firearms; BETTY YEE, in her official -
capacity as State Controller for the state of
California, and DOES 1-10,

Defendants and Respondqnts.

CASE NO. 34-2013-80001667

REQUESTS FOR PRODUCTION OF
DOCUMENTS (SET FOUR) |

PROPOUNDING PARTIES:
RESPONDING PARTIES:

SET NO:
111

| PiLAINTIFFS

DiEFENDANTS KAMALA HARRIS &
STEPHEN LINDLEY ' '

|
FOUR

|
@
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Plaintiffs David Gentry, James Parker, Mark Midlam, James Bass, and Calguns Shooting
Sports Assoclatron (collectwely “PLA]NTIFFS”) hereby demand defendants Kamala Harris and .
Stephen Lmdley (collectively “DEFENDAN T|S”) produce for 1nweetlon and/or photocopying all

documents, papetrs, books, account letters, photographs, objects, and all otherthmgs designated
herein, 'The production is to take place on Octdber 10, 2016, at 10:00 a.m. at 180 E.'Ocean Blvd.,
Suite 200, Long Beach, California, or at. such prior time and place as may be agreed upon by
counsel. i ' -

~ Within thirty days after service of this request DEFENDANTS must serve a wntten
response subscnbed under oath describing the documents/tlungs DEFENDANTS will produce and
statmg any Obj ectlons DEFENDANTS have to the production of any documents/thmgs described
below. Failure to serve a response within the allotted time shall be deemed a waiver of any
obj CCthllS to the production of the demanded documents/thmgs.

If DEFENDANTS withhold, under claim of prmlege or otherwise, any document or part

thereof which is requested to be produced, the followmg mformatlon must be provided for each

such document:

() the date same was dated or if undated, the date prepared
(b) the name, address and title of the person preparing same;
(c) the name, address, and title of the person for or to whom same was prepared or
addressedr, . |
(d  the name, address, and titleof all persons to whom copies of same were prov_ided I.

or otherwise furnished;

(¢)  without revealing any priﬁileged or otherwise protected information, a detailed
description of the subject matter and content of same; .

(f) the name, address, looatlon, and title of the person or persons having possessmn,
custody, or control of same at the present time; and

(g the grounds upon which the ‘cla:un of privilege or other reason for failure to p_roduoe
document, or part thereof, rests i

As to all documents requxred to be produced hereby, duphcates or photocopies may be |

2
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provided in place of the original docqments wl|1ere duplicates or 'photoéopies are identical in every
respect to the originals and are clear, legible copies. | |
REQUEST FOR PRODUCTION NO. 92

Each and every DOCUMENT (“DOCUMBNT” means any written, printed, typcd
photostatic, photographed, recorded, or otherwlse_: reproduced communication or record of every
kind and descﬁption, whether comprised of letiters, words, numbers, pictures, sounds, 'or symbols,
or any combination thereof, whether prepared by hand or by electronic, magnetic, photographic,
mechanic or other means, and including audio or vidéo recordings of communications,
occurrences, or events, This definition includes, but is nof limited to, any and all of the following:
e-mails, corréspondenoe, notes, minutes, recof;ds messages, memoranda, diaries, contracts,
agreements, mvoxces, orders, acknowledgments, recclpts blllS statements, checks, chcck

registers,’ carbon coples, financial statements, Joumals ledgers, appraisals, reports, forecasts

|| compilations, schedules, studles, summaries, alnalyses, pamphlets, brochures, advertisements,

newspaper clippings, articles, tables, tabulatioilm, plans, photogiaphs, picturgs, film, microfilm,
microfiche, computer-storeci or computer-readable data, computei' programs, comnputer printouts,
telegrams, telexes, facsmnles, tapes, transcnpts recordmgs and all other sources or formats from
which data, mformatmn Or communications can be obtained. “DOCUMENT“’ shall also mclude
any draft, preliminary version, or revisions of the foregoing, and all coples ofa document shall be
produced to the extent that the copies differ from the document produced due to notanons,
additions, insertions, deletions, comments, attzlichments, enclosures or markings of any kmd, but
excluding any document produced in the action Bauer v. Harris, United States District Court

for the Eastern District of California, Case No. 1:11-cv-1440-LJO-MJS, and also excludmg

any document provided in response to discovery ptewously propounded in thas actmn) provided or

appearing to have been provided by CAL DOJ (as used herein, “CAL DQJ” refers to the

California Department of Justice, including thL office of the Attorney General, and all persons

working for or at the direction of the Cahforma Department of Justice)to a leglslatwe budget
committee that refers to-the DROS SPECIAL |ACCOUN‘I‘ (as used herem, “DROS SPECIAL

||ACCOUNT™ refers to the portion of the state’s General Fund wherein DROS FEE funds are

l
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deposited), limited to DOCUMENTS that appear to have been created after Januaxy 1 2008
RE UEST FOR PRODUCTION NO. 93

Each and every DOCUMENT hstmg the sources of the revenue compnsmg the
$ 17,_286,000 of revenue related to “mxscellane?us servwes to the public” that went into the DROS
SPECIAL ACCQUNT for fiscal year 2014-20?15; this request is based on data stated in
California’s 2016-2017 Eudget, though responﬂing to this request does not require reference
therete by the _respondiné parties. o - |
REQUEST FOR PRODUCTION NO. 94

Each and every DOCUMENT 11stmg the classes of expendntures that comprise the
$28,616,000 of expenditures related to- “Departm_ent of Justice (State Operations)” that were
funded from the DROS SPECIAL ACCOUN’[!‘ for fiscal year 2014-2015; this request is based on
data stated in California’s 2016-2017 budget, t]i10ugh responding to this request does not require

|| reference thereto by the responding parties.

REQUEST FOR PRODUCTIOH NO. 95
Each and every DOCUMENT titled “DOJ Programs Funded with DROS Speclal Fund”

concerning fiscal years 2014-2015 to the present.

REQUEST FOR PRODUCTION EO. 96

Each and every DOCUMENT, whethell' provided to the office of State Senator Mark Leno
or not, referring to SB 819’s potential impact en the general taxpaying public.

REQUEST FOR PRODUCTION NO. 21 |

Each and every DOCUMENT appeam‘lg to have been created by CAL DOJ between

January 1, 2010, and January 1, 2013, concemmg the impact, whether potential or actual, of the

$11,500,000 loan taken from the DROS SPECIAL ACCOUNT.
REQUEST FOR PRODUCTION NO. 98 { _

Each and every email appearing to havle been created by CAL DOJ between January 1,
2010, and January 1, 2013, concerning the unpaet-—whether potential or actual-of the $11 500,000
loan taken from the DROS SPECIAL ACCOL;INT
e - : .
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212012018  LIVE 6.1 CM/ECF - U.S. District Court for Eastern California .
o "CIVIL,CLOSED

. US. Dlstrlcit Court
Eastern District of Cahforma Live System (Fresno)
CIVIL DOCKET FOR CASE # 1: 11—cv-01440-LJO-MJ S
Bauer, et al. vs. Harris, et al, " DateFiled:; 08/25/2011
Assigned to: District Judge Lawrence J. O'Neill . Date Terminated: 03/02/2015
Referred to: Magistrate Judge Michael J..Seng ' o Jury Demand: None '
‘Case in other court: USCA, 15-15428 = ‘ oo . Nature of Suit: 440 Civil Rights: Other .
Cause 42 1983 Civil nghts Act S Jurisdiction: Federal Question
Plaintiff - o | | | .
Barry Bauer S 7 repres'?nted by Carl Dawson Michel

Michel & Associates, P.C. :
| 180 East Ocean Blvd., Suite 200
| - Long Beach, CA 90802 '
‘ 0 562-216-4444
| * Fax: 562-216-4445
- Email: cmichel@michellawyers.com- -

ATTORNEY 10O BE NOTICED
 Plaintiff | o |
Stephen Warkentin S represé:nted by Carl Dawson Michel
o (See above for address) _ :
ATTORNEY TO BE NOTICED
. . i | | . E :
Nicole Ferry - . : represented by Carl Dawson Michel
'+ (See above for address)
S ATTORNEY TO BE NOTICED
Plaintiff - |
* Leland Adley - . represented by Carl Dawson Michel
- : ‘ ‘ (See above for address)
ATTORNEY TO BE NOTICED
Plaintiff R
Jeffrey Hacker , represented by Carl Dawson Michel
. R - (See above for address)
% ATTORNEY TO BE NOTICED
Plaintiff , ‘ |
National Rifle Assocmmm of America, repres“anted by Carl Dawson Michel
Inc. _ . (See above for address)
' ' ATTORNEY TO BE NOTICED
Plaintiff
- California Rifle & Pistol Association repres =nted by Carl Dawson Michel
~ Foundation S : .. (See above for address)
: _ ATTORNEY TO BE NOTICED .
hups:!Ieef.caed.usoourts.govlcgi—binIDktRpt.pI?3301 78698752027-L_1_0-1 . ) ) 1/9
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" Plaintiff

Herb Bauer Sporting Goods, Inc.” - ' represented by Carl Dawson Michel -

V.
Defendant .

(See above for address)
ATTORNEY TO BE NOTICED

. Kamala D. Harris o R . represented by Susan K. Smith '
' Office of the Attorney General of Callfomla

Defendant

300 South Spring Street
6th Floor, South Tower
Los Angeles, CA 90013

(213) 897-2105

Fax: (213) 897-1071

Email: susan.smith@doj.ca.gov
TERMINATED: 07/24/2012
LEAD ATTORNEY

. ATTORNEY TO BE NOTICED

Anthony R. Hakl I

Attorney General's Oﬂ'lce for the State of
California

Department of Justice

1300 I Street

P.O. Box 255200

Sacramento, CA 95814

- 916-210-6065

Fax: 916-324-8835
Email: anthony.hakl@doj.ca.gov
ATTORNEY TO BE NOTICED

Stephen Lindley : represented by Susan K. Smith

Defendant
Does 1-10

(See above for address)

"TERMINATED: 07/24/2012

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Antheny R. Hakl , III

(See above for address)

- ATTORNEY TO BE NOTICED

Date Fi]ed # | Docket Text

08/25/2011

-

hitps:-/fecf.caed.uscourts.govicgi-bin/DktRpt.pI?330178698752027-L_1_0-1

CIVIL COVER SHEET by Leland Adley, Barry Bauer, California Rifle & Pistol
Association Foundation, Nicole Ferry, Jeffrey Hacker, Herb Bauer Sporting Goods, Inc.,
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National Rifle Association of America, Inc., Stephen Warkentin (Michel, Chuck) (Entered:.
08/25/2011) |

08/25/2011

[ \8)

COMPLAINT For Declaratory And I;njunctive Relief 42 U.S.C. sections 1983, 1988
against Kamala D. Harris, Stephen Lindley, Does 1-10 by National Rifle Association of
America, Inc:, Herb Bauer Sporting Goods Inc., Barry Bauer, Leland Adley, Nicole Ferry,
California Rlﬂe & Pistol Association Foundatlon Stephen Warkentin, Jeffrey Hacker.
Attorney Mlchel Chuck D. added. (Mlchel Chuck) (Entered: 08/25/2011)

08/26/2011

RECEIPT number #CAE100016086 $350.00 fbo Barry Bauer by C. D. Michel on . |
8/26/2011. (Marrujo, C) (Entered: 08/26/2011)

08/26/2011

M~

SUMMONS ISSUED as to *Kamala D Harris, Stephen Lmdlcy with answer to
complaint due within *21* days. Attomey *Chuck D. Michel* *Michel & Associates,
P.C.* *180 East Ocean Blvd., Suite 200* *Long Beach, CA 90802* {Lundstrom, T)
(Entered: 08/26/2011)

| 0812612011

e

CIVIL NEW CASE DOCUMENTS ISS_UED; Initial Scheduling Conference set for
12/8/2011 at 10:30 AM in Courtroom 6 (MJS) before Magistrate Judge Michael J. Seng.
(Attachments: # 1 Standing Order, # 2 Consent Form, # 3 VDRP Form) (Lundstrom T)
(Entered: 08/26/20 11)

12/02/2011

MINUTE ORDER: (***TEXT ONLY"‘**) Plaintiff's notlfied the Court they are still
serving Defendant in case. Initial Schcdulmg Conference set for 12/8/2011 at 10:30 a.m. 1s’
CONTINUED to 2/9/2012 at 11:00 AM in Courtroom 6 (MJS) before Magistrate Judge
Michael J. Seng. A Joint Scheduling Confercnce Report carefully prepared and executed
by all counsel, shall be electronically filed in CM/ECF one (1) full week prior to the
Scheduling Conference. (Yu, L) (Entcred 12/02/2011)

01/09/2012

SUMMONS RETURNED EXECUTED Kamala D. Harris served on 12/22/2011, answer
due 1/12/2012. (Attachments: # 1 Exh1b1t A)(Michel, Carl) (Entered: 01/09/2012)

01/09/2012

oo

SUMMONS RETURNED EXECUTED Stephen Lindley served on 12/22/2011, answer
due 1/12/2012, (Attachments: # 1 Exhlblt A)(Michel, Carl) (Entered: 01/09/2012)

01/10/2012

N>

STIPULATION and PROPOSED ORDER for To Extend Pleading Deadlines by Leland
Adley, Barry Bauer, California Rifle & Pistol Association Foundation, Nicole Ferry,

Jeffrey Hacker, Herb Bauer Sporting Goods Inc., National Rifle Association of America,

Inc., Stephen Warkentin, (Michel, Ca:l) (Entered 01/10/2012)°

01/11/2012

STIPULATION TO EXTEND PLEADTNG DEADLINES AND ORDER signed by
Magistrate Judge Michael J. Seng on 1/11/2012. (Yu, L} (Entered: 01/11/2012)

01/17/2012

11

MINUTE ORDER: (***TEXT ONL\;’***) Initial Scheduling Conference set for 2/9/2012
at 11:00 AM is CONTINUED to 4/12/2012 at 11:00 AM in Courtroom 6 (MJS) before
Magistrate Judge Michael J. Seng. A Jomt Scheduling Report carefully prepared shall be
filed with the Court one (1) full week . prlor to the Scheduling Conference, and shall be
emailed to mjsorders@caed.uscourts. gov (Yu, L) (Entered: 01/17/2012)

102/09/2012

FIRST AMENDED COMPLAINT ag'ainst Does 1-10, Kamala D. Harris, Stephen Lindley
by National Rifle Association of Ame'rica Inc., Nicole Ferry, California Rifle & Pistol

" | Association Foundation, Stephen Warkentm Herb Bauer Sporting Goods, Inc., Leland

Adley, Barry Bauer, Jeffrey Hacker. (Mlchel Carl) (Entered: 02/09/2012)

03/08/2012

ANSWER to 12 Amended Complamt| by Kamala D. Harris, Stephen Lmdley Attorney
Smith, Susan K..added.(Smith, Susan) (Entered: 03/08/2012)

03/21/2012

hitps:/fecf.caed. uscourts.gov/cgi-bin/DktRpt.pI?330178698752027-L_1_0-1 |

MOTION to STAY by Kamala D. Hams, Stephen Lindley. Motion Hearing set for
4/18/2012 at 08:30 AM in Courtroom!4 (LJO) before District Judge Lawrence J. O'Neill.
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(Attachments # 1 Declaration of Susan K. Smith in Support of Notice of MOthI’l and
Motion to Stay)(Smith, Susan) (Entered: 03/21/2012)

03/21/2012 .

REQUEST for Judicial Notice Filed Concurjrenlty with Motion to Stay by Kamala D.
Harris, Stephen Lindley re 14 MOTION to STAY filed by Stephen Lindley, Kamala D.
Harris. (Smith, Susan) (Entered"03/21/20 12)

03/22/2012

16

MINUTE ORDER: (***TEXT ONLY***) 14 Motion to Stay set for 04/18/2012 at 8:30

-a.m. in Courtroom 4 (LJO) before Dlstnct Judge Lawrence J. O'Neill is MOVED to

4/20/2012 at 09:30 AM in Courtroom 6 (MIS) before Magistrate Judge Michael J. Seng.
Initial Scheduling Conference set for 04[ 12/2012 in Courtroom 6 (MJS) before Magistrate
Judge Michael J. Seng is CONTINUED to 6/28/2012 at 11:30 AM in Courtroom 6 (MJS)
before Magistrate Judge Michael J. Seng (Yu, L) (Entered: 03/22/2012)

04/02/2012

STIPULATION and PROPOSED ORDER for Continuance of Motion to Stay Hearing
Date and Extend Associated Deadlmee and [Proposed] Order by Leland Adley, Barry
Bauer, California Rifle & Pistol Association Foundation, Nicole Ferry, Jeffrey Hacker,
Herb Bauer Sporting Goods, Inc. Natronal Rifle Association of America, Inc., Stephen
Warkentin. (Michel, Carl) (Entered 04/02/2012) ‘

"1 04/03/2012

| L) (Entered: 04/03/2012) |

STIPULATION FOR CONTINU ANCE OF MOTION TO STAY HEARING. Motion
Hearing is continued to 5/25/2012 at 09 30 AM in Courtroom 6 (MJS) before Magistrate
Judge Michael I. Seng, signed by Maglstrate Judge Michael J. Seng on 04/03/2012. (Yu,

1 04/20/2012

STIPULATION For Continuance of A Motion to Stay Hearing Date and Extend Associated
Deadlines and [Proposed] Order by Leland Adley, Barry Bauer, California Rifle & Pistol
Association Foundation, Nicole Ferryl Jeffrey Hacker, Herb Bauer Sporting Goods, Inc.,
National Rifle Association of Amerlca Inc., Stephen Warkentin. (Michel, Carl) (Entered:
04/20/2012)

04/20/2012

STIPULATION FOR CONTINUANCE OF MOTION TO STAY HEARING DATE AND
EXTEND ASSOCIATED DEADLINES and ORDER THEREON. Motion Hearing is
continued to 6/22/2012 at 09:30 AM i m Courtroom 6 (MJS) before Magistrate Judge

‘| Michael J. Seng, signed by Maglstrate Judge Michael J. Seng on 04/20/2012. (Yu, L)

(Entered: 04/20/2012)

05/15/2012

21

MINUTE ORDER: (***TEXT ONLY***) 14 Motion to Stay set for June 22, 2012 at 9:30
a.m. in Courtroom 6 (MJS) before Maglstrate Judge Michael J. Seng is CONTINUED to
July 6, 2012 at 09:30 AM in Courtroom 6 (MJS) before Magistrate Judge Michael J. Seng.
Initial Scheduling Conference set for June 28, 2012 in Courtroom 6 (MJS) before
Magistrate Judge Michael J. Seng is CONTINUED to August 9,2012 at 11:00 AM in
Courtroom 6 (MJS) before Maglstrate Judge Michael J. Seng. (Yu, L) (Entered
05/15/2012)

06/06/2012

WITHDRAWAL of 14 MOTION to STAY by Kamala D. Harris, Stephen Lmdley (Smith,
Susan) (Entered: 06/06/2012)

06/07/2012

23

MINUTE ORDER: (***TEXT ONLY***)On June 6, Defendant filed a 22 Withdrawal of
Motion to Stay. The Motion Hearing set for July 6, 2012 at 9:30 a.m. before Magistrate
Judge Michael J. Seng is VACATED, |The Initial Scheduling Conference set for August 9,
2012 at 11:00 a.m. before Magsitrate Judge Michael J. Seng shall proceed as previously
ordered. (Yu, L) (Entered: 06/07/2012)

07/06/2012

JOINT SCHEDULING REPORT by Leland Adley, Barry Bauer, California Rifle & Pistol
Association Foundation, Nicole Ferry, Jeffrey Hacker, Herb Bauer Sporting Goods, Inc.,
National Rifle Association of America, Inc., Stephen Warkentin. (Michel, Carl) (Entered
07/06/2012) .

https:ffecf.caed.uscourts.gov/cgi-bin/DkIRpt.pi?330178698752027-L_1_0-1 ‘
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07/24/20 12

NOTICE of Change of Ass:gnment of Counsel Within Attorney General 's Office by Kamala
D. Harris, Stephen Lindley. (Smith, Susan) (Entered: 07/24/2012)

08/07/2012

26

MINUTE ORDER (Text Only): The Imtlal Scheduling Conference set for August 9, 2012
at 11:00 a.m. shall be held in Magistrate Judge Michael J. Seng's Yosemite Chambers. The
parties are directed to appear telephonically by making reservations through CourtCall at
866-582-6878. Please send confirmations to the courtroom deputy at .
lyu@caed.uscourts.gov. (Arellano, S.) (Entered: 08/07/2012)

08/09/2012

27

MINUTES (Text Only) for proceedin!gs held before Magistrate Judge Michael J. Seng:
SCHEDULING CONFERENCE held on 8/9/2012 in Chambers. Plaintiffs Counsel Sean
Brady present. Defendants Counsel Anthony Hakl present. Court Reporter/CD Number:
Held in Chambers, off the record. (Yu, L) (Entered; 08/ 10/2012)

08/10/2012

SCHEDULING ORDER :Initial Disclosures: 07/11/2012, Discovery Deadlines: Non-
Expert: 2/27/2013. Expert: 6/27/2013; Motion Deadlines: Non-Dispositive Motions filed
by 6/27/2013. Dispositive Motions filed by 8/16/2013, Pretrial Conference 11/14/2013 at
08:15 AM in Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill. Jury Trial
1/28/2014 at 08:30 AM in Courtroom'4 (LJO) before District Judge Lawrence J. O'Neill,
signed by Magistrate Judge Michael J. Seng on 08/10/2012. (Yu, L) (Entered: 08/13/2012)

0 1/22/201 3

- | Hacker, Herb Bauer Sporting Goods, Inc. Natlonal Rifle Association of America, Inc.,

STIPULATION 7o Extend Discovery EC'uthﬁ' Dates and Proposed Order by Leland Adley,
Barry Bauer, California Rifle & Pistol Association Foundation, Nicole Ferry, Jeffrey

Stephen Warkentm (Michel, Carl) (Entered 01/22/2013)

01/23/2013

STIPULATION TO EXTEND DISCOVERY CUT-OFF DATES AND ORDER signed by
Magistrate Judge Michael J. Seng on 1/23/2013. (Yu, L) (Entered: 01/23/2013)

05/22/2013

STIPULATION and PROPOSED ORDER for to Vacate Rule 16 Scheduling Order by
Leland Adley, Barry Bauer, California Rifle & Pistol Association Foundation, Nicole
Ferry, Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., National Rifle Association of
America, Inc., Stephen Warkentin. (Attachments: # | Declaratlon of Sean A. Brady n
Support)(Mlchel Carl) (Entered: 05/22/2013) :

105/28/2013 "

Stipulation to Vacate Rule 16 Schedulmg Order and Order Thereon. A Scheduling
Conference is now set for August 8, 2013 at 10:30 AM in Courtroom 6 (MJS) before
Magistrate Judge Michael J. Seng, signed by Magistrate Judge Mrchael J. Seng on
05/28/2013. (Yu, L) (Entered 05/28/2013)

06/13/2013

MOTION to AMEND the 12 Amended Complaint, by Leland Adley, Barry Bauer,
California Rifle & Pistol Association Foundatlon Nicole Ferry, Jeffrey Hacker, Herb
Bauer Sporting Goods, Inc., National Rifle Association of America, Inc., Stephen
Warkentin. (Attachments: # 1 Memorandum of Points and Authorities in Support of
Motion for Leave to Amend Complaint, # 2 Exhibit A to Memorandum of Points and
Authorities, # 3 Declaration of Sean A. Brady in Support of Motion for Leave to Amend
Complaint)(Michel, Carl) (Entered: 06/13/2013) - '

06/14/2013

34

MINUTE ORDER: (***TEXT ONLY***)A Motion Hearing on Plaintiff's Motion to
Amend is set for July 26, 2013 at 09:30 AM in Courtroom 6 (M1IS) befote Magistrate
Judge Michael J. Seng, signed by Maglstrate Judge Mlchael J. Seng on 06/14/2013. (Yu,
L) (Entered: 06/14/2013) . ! _

07/09/2013

3

STATEMENT of NON-OPPOSITION by Kamala D. Harris, Stephen Lindley to 33
MOTION to AMEND the 12 Amended Complaint,. (Attachments: # 1 Proof of Service)
(Hakl, Anthony) (Entered: 07/09/2013)

071222013

36

ORDER granting 33 Plalntlﬁ‘s Mouon for Leave to File aiSecond Amended Complamt

hitps:/ecf.casd.uscourts.gov/cgi-bin/DktRpt.pl?330178698752027-L_1_0-1 | ) 5/9
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The Motion Hearing set for-July 26, 2|013 is VACATED. Plaintiff to file a Second ,
Amended Complaint within ten (10) days of the service of this order, signed by Magistrate
Judge Michael J. Seng on 7/22/2013. (Yu L) (Entered: 07/22/2013) :

07/24/2013

SECOND AMENDED COMPLAINT against All Defendants by National Rifle
Association of America, Inc., Nicole Fen'y, California Rifle & Pistol Association
Foundation, Stephen Warkentm Herb Bauer Sporting Goods, Inc., Leland Adley, Barry
Bauer, Jeffrey Hacker.(Michel, Carl) (Entered: 07/24/2013)

108/02/2013

38

MINUTE ORDER: (***TEXT ONLY***)The Initial Schedulihg Conference set for
August 8, 2013 at 10:30 a.m. is CONTINUED to September 27, 2013 at 10:30 AM in'
Courtroom 6 (MJS) before Maglstrate Judge Michael J. Seng, signed by Magistrate Judge
Michael J. Seng on 08/02/2013. (Yu, L} (Entered: 08/02/2013) -

08/07/2013

ANSWER to 37 Amended Complaint; by Kamala D. Harris, Stephen Lindley.
(Attachments: # 1 Proof of Service)(Hakl, Anthony) (Entered: 08/07/2013)

09/13/2013

JOINT SCHEDULING REPORT by Leland Adley, Barry Bauer, California Rifle & Pistol
Association Foundation, Nicole Ferry, Jeffrey Hacker, Herb Bauer Sportlng Goods, Inc.,
National Rifle Association of Amenca Inc., Stephen Warkentin. (Michel, Carl) (Entered
09/13/2013) .

09/17/2013

41

~ | September 27, 2013 at 10:30 a.m. is ADVANCED to September 27, 2013 at 09:00 AM in

MINUTE ORDER; (***TEXT DNLY***)The Initial Scheudling Conference set for

Courtroom 6 (MJS) before Maglstrate Judge Michael J. Seng. The parties may appear
telephonically by contacting Courtroom Deputy, Laurie C. Yu at (209)372-8917 or
lyn@caed.uscourts.gov, signed by Maglstrate Judge Michael J. Seng on 09/17/2013. (Yu,
L) (Entered: 09/17/2013) !

09/27/2013

42

MINUTES (Text Only) for proceedmlgs held before Magistrate Judge Michael J. Seng:
SCHEDULING CONFERENCE held on 9/27/2013. Parties appeared telephonically.
Formal order to follow. Plaintiffs Counsel Sean Brady present. Defendants Counsel
Anthony Hakl present. Court Reporter/CD Number: Held in Chambers off the record (Yu,
L) (Entered: 09/27/2013) i

09/30/2013

SCHEDULING ORDER : Discovery Deadlines: Non—Expert: 42012014, Expert:
8/15/2014. Expert Disclosure Deadlines: Filing: 5/22/2014, Supplemental/Rebuttal: )
06/20/2014. Motion Deadlines: Non-Dispositive Motions filed by 9/22/2014. Dlsposmve
Motions filed by 11/17/2014, Pretrial Conference set for 2/10/2015 at 08:30 AM in .
Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill. -Jury Trial set for 3/24/2015
at 08:30 AM in Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill, signed by
Magistrate Judge Michael J. Seng on 09/30/2013. (Yu, L) (Entered: 09/30/2013) '

11/06/2014

MOTION to CONTINUE Time for Filing Dispositive Motions by Leland Adley, Barry
Bauer, California Rifle & Pistol Association Foundation, Nicole Ferry, Jeffrey Hacker,
Herb Bauer Sporting Goods, Inc., Nat:ional Rifle Association of America, Inc., Stephen
Warkentin. (Attachments: # ] Declaration Declaration of Sean A Brady in Support of Joint
Motion to Extend Time for Filing Dispositive Motions, # 2 Proposed Order Proposed
Order}(Michel, Carl) (Entered: 11/06/2014) .

{11/0712014

45

(TEXT ENTRY ONLY) MINUTE ORDER: The Court has reviewed the joint motion to
extend time for filing dispositive motions 44 , which also contains a request to vacate the
trial date. This submission does not present good cause to either vacate or continue the trial
date and is therefore DENIED WITHOUT PREJUDICE. The parties may submit a revised
stipulation that reasonably modifies the dispositive motions and pretrial deadlines signed
by District Judge:Lawrence J. O'Neill on November 7, 2014. (Munoz, T) (Entered:
11/07/2014) :

htips:/fec.caed.uscourts govicgi-bin/DkIRpt.pl?330178698752027-L_1_0-1 ; ' o 619






