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XAVIER BECERRA 
Attorney General of California 

STEP AN A, HAYTAYAN 
Supervising Deputy Attomey General 

ANTHONY R. HAKL 
Acting Supervising Deputy Attomey General 

StateBarNo. 197335 
1300IStreet, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916)210-6065 
Fax: (916) 324-8835 
E-mail: Ajithony.Hakl@doj.ca.gov 

Attorneys for Defendants and Respondents 
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CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

Plaintiffs and Petitioners, 

V. 

XAVIER BECERRA, in his official capacity 
as Attorney General for the State of 
California; STEPHEN LINDLEY, in his 
official capacity as Director of the California 
Department of Justice Bureau of Firearms; 
BETTY T. Y E E , in her official capacity as 
State Controller, and DOES 1-10, 
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DECLARATION OF ANTHONY R. HAKL 

1. I am a Deputy Attomey General jfor the Office of the Attomey General in the 

Califomia Department of Justice located in Sacramento, Califomia. I am the attomey of record 

for defendants in this action. I make this declaration in support of defendants' opposition brief. I 

have personal knowledge of the facts stated in this declaration, and if called as a witness, I could 

and would competently testify to them. 

2. Attached as Exhibit A is a true and correct copy of plaintiffs' initial complaint 

filed in the federal case, Bauer v. Becerra. 

3. Attached as Exhibit B is a true and correct copy of plaintiffs' first amended 

complaint filed in the federal case, Bauer v. Becerra. 

4. Attached as Exhibit C is a tme and correct copy of plaintiffs' second amended 

complaint filed in the federal case, Bauer v. Becerra. ' 

5. Attached as Exhibit D is a tme and correct copy of the coyer pages and 

appearances of counsel pages fi'om the transcripts of the depositions of defendant Lindley in the 

Bauer and Gentry litigation. 

6. Attached as Exhibit E is a tme and correct copy of the article: 

https://www.animoland.com/2015/02/californias-triggerman-chuck-michel/#axzz571 CPByf4 [as 

of Feb. 13,2018]. 

7. Attached as Exhibit F is a tme and correct copy of excerpts fi'om Plaintiffs' 
I 

Requests for Production of Documents (Set One) (May 14,2014), and Plaintiffs' Requests for 

i 
Production of Documents (Set Four) (Aug. 31,2016). 

8. Attached as Exhibit G is a tme and correct copy of the civil docket for Bauer. 

9. Attached as Exhibit H is a tme and correct copy of: 

https://nramemberscouncils.coni/directory/listing/calguns-shooting-sports-

association?tab=related&view=grid&category=0&center=0%2C0&zoom= 15&is_niile= 1 «&directo 

ry_radius=20&sort=distance&p=7#sabai-inline-content-related [as of Feb. 13,2018]. 10. Attached as Exhibit I is a tme and correct copy of: 

http://nramemberscouncils.com/directories/MC-directorv/ [as of Feb. 13, 2018i]. 

Declaration of Anthony R. Hakl (34-2013-80001667) 
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11. Attached as Exhibit J is a tme and correct copy of: 

http://mvemail.constantcontact.com/CALIFORNIA-ALERT-SYSTEM-—CALGUNS-GLOCK-

CHALLENGE-II-.html?soid-l 103432343344&aid-ChvlPODTq3U [as of Feb. 13, 2018]. 

12. Attached as Exhibit K is a tme and correct copy of: 

https://www.facebook.com/calguns/posts/402605069824860 \as of Feb. 13,2018]. 

13. Attached as Exhibit L is a tme and correct copy of: http://cgssa.org/about-us/ [as 

of Feb. 13, 2018]. 

14. Attached as Exhibit M is a tme and correct copy of: 

https://firearmtraining.nra.org/become-an-instructor/ [as of Feb. 13. 2018]. 

15. Attached as Exhibit N is a tme and correct copy ofthe chart titled "DEALER 

RECORD OF SALE TRANSACTIONS." A copy ofthis publicly-available data is also available 

at: https://oag.ca.gov/sites/all/files/agweb/pdts/Firearms/forms/dros chart.pdf. 

16. Attached as Exhibit O is a tme and correct copy of a portion of defendants' 

document production to plaintiffs in this case. 

17. Attached as Exhibit Pisa tmei and correct copy of an excel spreadsheet prepared 

by DOJ expanding upon the DROS transaction information contained in Exhibit N. This 

information is accurate to the best of my knojwledge, information, and belief 

I declare under penalty of perjury under the laws of the State of Califomia that the 

foregoing is tme and correct. Signed and swom to th^ 20^ day^f Febmary, 2018, at 

Sacramento, Califomia. 

SA2013113332 
12969644.doc 

ANTI IONYRT^ kAKL 

, Declaration of Anthony R. Hakl (34-2013-80001667) 
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C. D. IVlichel - S.B.N. 144258 
Hillary J. Green - S.B.N. 243221 
Clinton B. Monfort - S.B.N! 255609 
Sean A. Brady - S.B.N. 262007 
IVIICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 
Long Beach, CA 90802 
Telephone: 562-216-4444 
Facsimile: 562-216-4445 
Email: cmichel(a),michellawvers.com 

Attomeys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO BRANCH COURTHOUSE 

BARRY BAUER, STEPHEN 
WARKENTIN, NICOLE FERRY, 
LELAND ADLEY, JEFFREY 
HACKER, NATIONAL RIFLE 
ASSOCL\TION OF AMERICA, 
INC., CALIFORNIA RIFLE PISTOL 
ASSOCIATION FOUNDATION, 
HERB BAUER SPORTING GOODS 
INC. 

Plaintiffs 

vs. 
KAIVIALA HARRIS, in Her Official 
Capacity as Attomey General For the 
State ofCalifomia; STEPHEN 
LINDLEY, in His Official Capacity 
as Acting Chief for the Califomia 
Department of Justice, and DOES 1-
10. 

Defendants. 

CASENO. 

COIVIPLAINT FOR DECLARATORY 
AND INJUNCTIVE R E L I E F 

42 U.S.C. sections 1983,1988 

PLAINTIFFS, by and through their undersigned attomeys, bring this 

Complaint for Declaratory and Injunctive Relief against the above-named 

Defendants, their employees, agents, and successors in office, and in support 

thereof allege the following: 

.1 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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INTRODUCTION 

1. When a would-be firearm purchaser wishes to obtain a firearm in 

Califomia, state law generally requires the buyer to process the transaction through 

a federally licensed Califomia firearm dealer (an "FFL"). 

2. In doing so, the would-be purchaser must, among other things, fill put a 

Dealer's Record of Sale ("DROS") form, the information firom which is used by the 

Califomia Department of Justice ("DOJ") to conduct an extensive background 

check on the would-be purchaser before he or she can take possession of any 

firearm. 
I ' l . -

3. Califomia statutory law confers on DOJ' the authority, subject to some 

discretion, to impose multiple, separate "fees" on the purchasers of firearms. DOJ 

imposes and collects these fees through firearm retailers, and currently exercises 

that discretion by charging firearm purchasers the maximum amounts provided for 

by certain statutes. 

4. PLAINTIFFS bring this suit to challenge the constitutionality and legality 

of the "fees" imposed under those statutes and levied on the purchase or transfer of 

firearms; specifically, Califomia Penal Code sections 12076(e) [Revised Penal 

Code section 28255(a)-(c)], 12076.5 P8300(c)], 12088.9 [23690(a)], and 12805(e) 

[31650(c)] (collectively, the "Challenged Fees").' 

5. To some extent the amount of some "fees" are set at the discretion of, DOJ 

but in all cases the "fees" are enforced and collected by DOJ through an FFL 

' DEFENDANTS, being sued in their official capacity as heads of the DOJ, and DOJ 
being under DEFENDANTS' control, all references to "DOJ" herein should be constmed as a 
reference to DEFENDANTS. 

^ Pursuant to the Legislature's enactment of Assembly Concurrent Resolution 73 
(McCarthy) 2006, which authorized a Non-Substantive Reorganization of CaUfomia's Deadly 
Weapons Statutes, various Califomia Penal Code sections will be renumbered, effective January 
1,2012. For convenience and ease of reference, the corresponding "renumbered" code section for 
each referenced Penal Code section is provided in brackets. 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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regulated by DOJ. 

6. The accounts containing the revenues amassed from the Challenged Fees, 

which DOJ manages, mn a multi-million dollar surplus, even though constitutional 

principles and governing law limit such govemrnent assessments to the reasonable 

cost of regulating the actual activity on which the "fee" is imposed (i.e., the 

clearance of the firearm purchaser). 

7. Each of the Challenged Fees unconstitutionally infi-inges on 

PLAINTIFFS' right to keep and bear arms under the Second Amendment to the 

United States Constitution. PLAINTIFFS and other lawful firearm purchasers are 
' ' I 1 

I ; • 

a prerequisite to exercising a fundamental 

the "fees" are used by DEFENDANTS to 

subjected to these excessive "fees" as 

right, and the windfall revenues from 

finance state law enforcement activities unrelated to the regulation of the lawful 

purchase of firearms, or the clearance of firearm purchasers. 

8. For similar reasons, each of the Challenged "Fees" is not really a "fee" at . 

all, but an illegal tax enacted and imposed in violation ofthe Califomia 

Constitution. 

9. PLAINTIFFS seek declaratory and injunctive relief to invalidate and halt 

DOJ's current imposition of the Challenged Fees. 

JURISDICTION and VENUE 

bunded on 28 U.S.C. §§ 1331,1343, and 

lie Constitution and laws of the United States, 

and under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to 

redress the deprivation, under color of the laws, statutes, ordinances, regulations, 

customs, and usages of the State of Califomia and political subdivisions thereof, of 
j 1 

rights, privileges, or immunities secured by the United States Constitution and by 

Acts of Congress. 

11. The Court has supplemental jurisdiction over PLAINTIFFS' state law 

claims asserted herein under 28 U.S.C. § 1367 because such claims arise out of the 

10. Jurisdiction of this action is 

1367, in that this action arises under t 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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same case or controversy as the federal claims. 

12. PLAINTIFFS' claims for declaratory and injunctive relief are authorized 

by 28 U.S.C. §§ 2201 and 2202. 

13. Venue in this judicial district is proper under 28 U.S.C. § 1391(b) because 

a substantial part of the events or omissions giving rise to the claims occurred in 

this district. 

PARTIES 

I. Plaintiffs 

14. Plaintiff BARRY BAUER is a resident, property owner, and taxpayer of 

Fresno, Califomia. Within the last fiye years. Plaintiff BAUER has lawfully 

purchased firearms, including both handguns and long-guns. 

15. Plaintiff BAUER is the "Responsible Person"̂  on the Federal Firearms 

License of FFL Plaintiff HERB BAUER SPORTING GOODS, INC. As such. 

Plaintiff BAUER is subjected to being fingerprinted and background checked by 

the Federal Firearms Licensing Center every three (3) years upon license renewal. 

and annually subjected to at least one 

DOJ to obtain a Certificate of Eligibil 

additional background check by Califomia 

ity, - which the "Responsible Person" for a 

licensed dealer must obtain to be on the Central List of Firearms Dealers (which is 

required to sell firearms in Califomia) - and possibly a second background check as 

part of his annual application for a second-hand dealer permit,'* 

^ ATF defines a "responsible person" as "a sole proprietor, partner, or anyone having the 
power to direct the management, policies, and practices of the business as it pertains to firearms. 
In a corporation this includes corporate officers, shareholders, board members, or any other 
employee with the legal authority described above." Bureau of Alcohol, Tobacco, Firearms and 
Explosives Online - Firearms - How To - Become An FFL. http://www.atf gov/firearms/how-to/ 
become-an-ffl.html (last visited Aug. 24,2011); see also Instmction Sheet for ATF Form 7 
(5310.12) (AppHcation for Federal Firearms 
http://www.atf gov/fonns/download/atf-f-53 

License) at # 10, available at 
10-12.pdf 

" These background checks on Plaintiff BAUER are in addition to the backgroimd check 
on him by DOJ for the renewal of his permit to carry a concealed handgun, pursuant to Califomia 
Penal Code section 12050 every two years. 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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16. Despite being so thoroughly checked as a Responsible Person, for each of 

his transactions. Plaintiff BAUER has still had to pay all "fees" Califomia imposes 

on firearm transfers. 

17. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are 

residents, property owners, and taxpayers of Fresno, Califomia. Within the last five 

years, each has purchased multiple firearms from both an FFL and a private party, 

through an FFL as required by Califomia Penal Code § 12070 [26500]. These 

transactions have consisted of both handguns and long-guns. Some ofthese 

transactions involved a single firearm, while others involved multiple handguns 

(by way of private party transfers), miiltiple long-guns, and a combination of a 

handgun and a long-gtm. 

18. For each of their transaction;}. Plaintiffs WARKENTIN and HACKER 

have paid all "fees" Califomia requires for firearm transfers described below. 

Accordingly, each of them has paid $50 in state fees for a transaction including a 

single handgun and a single long-gun, $46 for a transaction including two 

handguns, and $25 for transactions injvolving a single firearm or multiple long-

guns.̂  Plaintiffs WARKENTIN and HACKER have had to pay the Challenged 

Fees multiple times in the same year, jand, in some cases, the same month. Also, 

within the last five years, Plaintiffs WARKENTIN and HACKER have each had to 

pay CaUfomia's $15 fee to obtain a Handgun Safety Certificate. 

19. Plaintiff NICOLE FERRY is a resident of Fresno, Califomia. Within the 

last five years, Plaintiff FERRY has p̂ urchased handguns fi-om an FFL for 

self-defense and target practice. For each of her transactions. Plaintiff FERRY has 

paid all "fees" California requires for firearm transfers described below. Plaintiff 

FERRY has had to pay Galifomia's fees for firearm transfers more than once in the 

^ See OVERVIEW OF REGULATORY SCHEME, Section n. B - "State Fees Imposed 
on Firearm Sales and Transfers" for an explanation and breakdown of each of these "fee' 
amounts. 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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same year. Also within the last five years. Plaintiff FERRY has had to pay 
1 ' 

Galifomia's $15 fee to obtain a Handgun Safety Certificate. 

20. Plaintiff LELAND ADLEY is a resident, property owner, and taxpayer of 

Fresno, Califomia. Within the last five years. Plaintiff ADLEY has purchased 

multiple fu-earms fi-om both an FFL and a private party, through an FFL as required 

by Califoraia Penal Code § 12070 [26500], including both handguns and 

long-guns. 

21. For each of his transactions, Plaintiff ADLEY paid all "fees" Califomia 

requires for firearm transfers described below. Plaintiff ADLEY has had to pay 

Galifomia's "fees" for firearm transfers multiple times in the same year. Also 

within the last five years. Plaintiff ADLEY has had to pay Galifomia's $15 "fee" to 

obtain a Handgun Safety Certificate, i I 

22. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC. 

(hereafter "NRA") is a non-profit association incorporated under the laws of New 

York, with its principal place of business in Fairfax, Virginia. NRA has a 

membership of approximately 4 million persons. The purposes of NRA include protection ofthe right of law-abiding citizens to keep and bear firearms for the 

lawful defense of their families, pers(̂ ns, and property, and fi-om unlawful 

goverriment regulations and preconditions placed on the exercise of that right. 

NRA brings this actipn on behalf of itself and its hundreds of thousands of 

members in Califomia, including Plaintiffs BAUER, WARKENTIN, ADLEY, and 

HACKER, who are subjected to the Challenged Fees. 

23, Plaintiff CALIFORNIA RIFLE AND PISTOL ASSOCIATION 

FOUNDATION ("CRPA FOUNDATION") is a non-profit entity classified under 

section 501(c)(3) of the Intemal Revenue Code and incorporated under Califomia 

law, with headquarters in Fullerton, Cjalifomia. Contiibutions to the CRPA 

FOUNDATION are used for the direct benefit of Califomians. Funds contributê d 

to and granted by CRPA FOUNDATION benefit a wide variety of constituencies 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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throughout Califomia, including gun collectors, hunters, target shooters, law 

enforcement, and those who choose to own a firearm to defend themselves and 

their families. The CRPA FOUNDATION seeks to: raise awareness about 

unconstitutional laws, defend and expand the legal recognition of the rights 

protected by the Second Amendment, promote firearms and hunting safety, protect 

hunting rights, enhance marksmanship skills of those participating in shooting 

sports, and educate the general public about firearms. The CRPA FOUNDATION 

supports law enforcement and various charitable, educational, scientific, and other 
i' • • 

firearms-related public interest activities that support and defend the Second 

Amendment rights of all law-abiding Americans. 

24. In this suit, the CRPA FOUIjlDATION represents the interests of its many 

citizen and taxpayer members and members of its related association the Califomia 

Rifle and Pistol Association who reside in Califomia and who wish to sell or 

purchase firearms, or who have sold or purchased firearms, and have been charged 

"fees" imposed by the laws of the State of Califomia associated with those 

transactions. These members are too numerous to conveniently bring this action 

individually. The CRPA FOUNDATIpN and the individuals whose interests are 

represented by the CRPA FOUNDATION have been, are being, and will in the 

future be affected by DEFENDANTS j' imposition of these "fees," 

25. Plaintiff HERB BAUER SPORTING GOODS, INC., is a Califomia 

corporation with its principal place of business in the County of Fresno, Califomia. 

It is a licensed firearms dealer under both federal and Califomia law (i.e., an FFL) 

that sells a variety of firearms, including both long-guns and handguns. Califomia 

law requires Plaintiff HERB BAUER to collect the Challenged Fees for DOJ, at 

DOJ's direction, fi-om firearm transferees. Accordingly, Plaintiff HERB BAUER is 

injured by its being forced to facilitate DEFENDANTS' unlawful "fee" collection 

activities. 

26. The individual PLAINTIFFS identified above are citizens and taxpayers 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF . 
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pf Califomia fi-om the City and County of Fresno who have been required to pay 

the Challenged Fees in violation of their rights and applicable law. 

27. Each ofthe associational PLIAINTIFFS identified above has individual 

members who are citizens and taxpayers of Califomia, including in Fresno County, 

who have an acute interest in purchasing firearms and do not wish to pay unlawful 

fees, taxes, or other costs associated with that purchase and thus have standing to 

seek declaratory and injunctive relief ô halt or reduce the imposition or charging 

of unconstitutional fees or taxes. The interests of these members are germane to 

theif respective associations' purposes; and neither the claims asserted nor the 

relief requested herein requires their members participate in this lawsuit 

individually. 

II. Defendants 

28. Defendant KAMALA HARRIS is the Attomey General ofCalifomia. She 

Califomia, and is charged by Article V, 

Section 13 of the Cailifomia Constitution with the duty to inform the general public 

and to supervise and instmct local prosecutors and law enforcement agencies 

regarding the meaning of the laws of the State, including the Challenged Fees, and 

1 -' * • 
to ensure the fair, uniform and corisistent enforcement of those laws throughout the 

state. She is sued in her official capacity. 

29. Defendant STEPHEN LINDLEY is the Acting Chief pfthe DOJ Bureau 

of Firearms and, as such, is responsible for executing, interpreting, and enforcing 

the laws of the State of Califomia - as well as its customs, practices, and policies -

at issue in this lawsuit. He is sued in liis official capacity. 

30. Defendants HARRIS and LINDLEY (collectively "DEFENDANTS") are 

responsible for administering and enforcing the Challenged Fees, are in fact 

presently enforcing the challenge provision against PLAINTIFFS, and will 

continue to enforce the Challenged Fees against PLAINTIFFS, 

31. The tme names or capacities, whether individual, corporate, associate or 
8 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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otherwise ofthe DEFENDANTS narned herein as DOES 1-10, are presently 

unknown to PLAINTIFFS, who therefore sue said DEFENDANTS by such 

fictitious names, PLAINTIFFS pray for leave to amend this Complaint and Petition 

to show the tme names, capacities, aJd/or liabilities of DOE Defendants i f and 

when they have been determined, 

OVERVIEW OF REGULATORY SCHEME 

I. Constitutional Provisions 

32, The Second Amendment to the United States Constitution provides: "A 

well regulated militia, being necessary to the security of a fi-ee State, the right of 
I- • 

the people to keep and bear arms, shall not be infringed." U.S. Const. Amend. I I . 

33, The United States Supreme Court recently held in District of Columbia v. 

Heller, 554 U.S, 570 (2008), that the Second Amendment ofthe United States 

Constitution protects an individual civil right to possess firearms for self-defense, 

34, The Court soon thereafter held in McDonald v. Chicago, 130 S. Ct. 3020 

(2010), that the Second Amendment is incorporated through the Due Process 

clause ofthe Mth Amendment to restrict state and local governments from 

infringing on the individual right to keep and bears arms, and made clear the right 

is a fundamental one, 

35, Several courts, including a panel of the Ninth Circuit Court of Appeals in 

Nordyke v. King, 664 F.3d 776 (9th Cir. 2011), have concluded that the right to 

keep and bear arms for self-defense irnplies a corresponding right to acquire 

firearms. See also Ezell v. City of Chicago, 2011 WL 2623511, 14 (July 6, 2011). 

36, In Cojc V. New Hampshire, 312 U.S. 569 (1941), the United States 

Supreme Court held that fees levied on regulated speech activities must be only of 

amounts necessary to "meet[] the expense incident to the administration ofthe Act 

and to the maintenance of public order in the matter licensed." (emphasis added.) 

Any additional charge above and beyond that rate would be invalid, 

37, In Murdock v. Pennsylvania, 319 U.S. 105 (1943), the United States 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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Supreme Court clarified the bounds ofthe Cox holding, indicating that when 

constitutionally protected activity is being regulated, States may impose a fee only 

"as a regulatory measure and calculated to defray the expenses of policing the 

activities in question," It is not permissible to impose "a flat license tax levied and 

collected as a condition" to the "enjoyment of a right granted by the Federal 

Constitution" and "unrelated to the scope of the activities of [the payer ofthe fee]," 

38, InForsythe County v. Nationalist Movement, 505 U,S, 123 (1992), the 

Court further clarified the issue of wh|en it is permissible to charge fees regulating 

constitutionally protected conduct, indicating that a State or locality may impose a 

tax or fee on constitutionally protected conduct, as long as it bears a sufficient 

relationship to a legitimate state interest. 

II. California Law 

A. Regulating the Imposition of Taxes and Fees 

39. Section 3 of Article XIII A pf the Califomia Constitution (hereafter 

"Section 3"), originally passed in 1978 as Proposition 13 (and later amended by 

Proposition 26 below), provided: 

From and after the effective date 
enacted for the purpose of increasing 

ofthis article, any changes in state taxes 
sing revenues collected pursuant thereto 

whether by increased rates or changes in method of computation must be 
imposed by an Act passed by not; less than two- thirds oi all members 
elected to each of the two houses of the Legislature, except that no new 
ad valorem taxes on real property, or sales or transaction taxes on the 
sales of real property may be imposed. 

40. In Sinclair Paint Co. v. State Board of Equalization, 15 Cal. 4th 866, 

(1997), the Califomia Supreme Court established the test for determining whether 

an assessment is a "tax" under Section 3, holding it is not a "tax" unless: (1) the 

amount exceeds the "reasonable cost' of providing services related to the 

regulatory activity for which the charge was imposed, (2) the charge is levied for 

unrelated revenue purposes, or (3) there is no relationship or nexus between the 

activities or operations of the fee payer and the regulatory activities to be supported 

by the fee. 
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41. Proposition 26 (2010) amended Section 3 to clarify what constitutes a 

"tax" under Califomia law. It essentia!lly incorporated the principles of Sinclair 

Paint Co. and its progeny, ending the previously common legislative and 

regulatory shell-game of levying a tax under the guise ofa regulatory "fee." 

Proposition 26's most relevant amendment to Section 3 for purposes of this lawsuit 

is the following: 

The State bears the burden of prpving by a preponderance of the evidence 
that a levy, charge, or other exaction is not a tax, that the amount is no 
more than necessary to cover the| reasonable costs of the govemmentai 
activity, and that the manner in which those costs are allocated to a payor 
bear a fair or reasonable relationship to the payor's burdens on, or 
benefits received from, the governmental activity. 

CaL Const, art. XIII A, § 3(d). 

B. State Fees Imposed on Firearm Sales and Transfers 

1. The Dealer's Record of Sale (DROS) "Fee" 

42. Califomia Penal Code section 12076, subdivisions (e) 28225(a)-(c)], (f) 

[28230], (g) [28235], and (i) [28240(a)-(b)], establish the "fees" associated with a 
•I 

DROS, and govem what the funds collected therefrom can be used for, 

43. Subdivision (e) of Penal Colde section 12076 [28225(a)] provides 

(emphasis added): 
The [DOJ] may require the JFFL to charge each firearm purchaser a 

fee fee not to exceed fourteen dollars ($14), except that the fee inay be 
increased at a rate not to exceed any increase in the Califomia 
Consumer Price Index as compiled and reported by the Department of 
Industrial Relations. 

44. It further provides that "[t]he fee shall be no more than is necessary to 

fund" the activities enumerated at Penal Code section 12076(e)(l)-(9) 

[28255(a),(b)(l)-(10)]. 

45. Subdivision (e)(10) [28225(b)(l 1)], enacted by Assembly Bill 161 (2003), 

* The "fees" DOJ charges pursuant tb Califomia Code of Regulations, Title 11, Section 
4001, and Penal Code sections 12076(e) [28225(a)-(c)], 12076(f)(1)(B) [28230(a)(2)], discussed 
herein, shall be referred to as the "DROS 'fee'" throughout. 
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purports to authorize the DOJ to use revenues from the DROS "fee" to fiind "the 

estimated reasonable costs of [DOJ] firearms-related regulatory and enforcement 

activities related to the sale, purchase, loan, or transfer of firearms." 

46, Penal Code section 12076(f)|(l)(B) [28230(a)(2)] fiirther provides for DOJ 

to use "fee" revenues for "the actual processing costs associated with the 

submission ofa [DROS] to the [DOJ]." 

47. Subsection(g)of 12076 [28235] provides: 

All money received by the [DOJ] pursuant to this section shall be 
deposited in the Dealer's Record] of Sale Special Account of the 
General Fund, which is hereby created, to be available, upon 
appropriation by the LegislatureJ for expenditure by the [DOJ] to 
onset the costs incurreapursuant to this section, paragraph (1) and 
subparagraph (D) of paragraph (2) of subdivision (f) of Section 
120r72, Sections 12083 and 12099, subdivision (c) of Section 
12131, Sections 12234. 12289, ahd 12289.5, and subdivisions (f) 
and (g) of Section 12305. 

48. The activities covered in the Penal Code sections referenced by Subsection 

(g) of 12076 [28235] include: (1) the Califomia FFL Check Program (Cal, Penal 

Code § 12072(f)(1)) [27555]; (2) a public education program pertaining to 
* j 

importers of personal handguns (Cal. Penal Code § 12072(f)(2)(D)) [27560(d)]; (3) 

the Centralized List of Exempted FFL s (Cal. Penal Code § 12083) [28450]; (4) 

inspections of Short-Barreled Long Gun Permit-Holders (Cal. Penal Code § 12099) 

[33320]; (5) retesting of handguns certified as "not unsafe" (Cal, Penal Code § 

12131(c) [32020]; (6) inspections of Machine Gun Permit-Holders (Cal. Penal 

Code § 12234) [32670]; (7) public education program regarding regisfration of 

"assault weapons" (Cal. Penal Code §j 12289) [31115]; (8) inspections of "Assault 

Weapon" Permit-Holders (Cal. Penal Code § 12289.5) [31110]; and (9) inspections 

of "Destmctive Device" Permit- Holders (Cal. Penal Code § 12305(f)-(g)) [19000]. 

49. Penal Code section 12076(i)(l) [28240(a)] mandates that the DOJ shall 

charge only one DROS "fee" for a si Jgle transaction on the same date for any 

number of fu-earms that are not hand^ns (i.e., long-guns). 

50. Where an individual purchases a handgun and any number of long-guns at 
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the same time, DOJ charges the purchaser a full "DROS "fee"ybr each transaction. 

51. Penal Code section 12076(i)(2) [28240(b)], provides that, in a single 

transaction on the same date for the delivery of any number of handguns, the DOJ 

must charge a reduced DROS "fee" for any additional handguns that are part of that 

same transaction, 

52. The DOJ promulgated Califomia Code of Regulations, title 11, section 

4001 increasing the cap on the DROS "fee" from $ 14 to $ 19 for the first handgun 

in a single transaction, and for one or more rifles or shotguns in a single 

transaction. And, DOJ capped the DROS "fee" for each additional handgun being 

purchased at the same time as the first handgun at $ 15. 

53. The provisions conferring authority on DOJ to charge the DROS "fee" 

(Sections 12076(e) [28225(a)] «fe (f)(1)(B)) [28230(a)(2)] do not require DOJ to 

charge the maximum amount allowed for under that statute, or to even charge any 

"fee"atan. 

54. DOJ requires DROS "fees" for almost all firearm sales by an FFL as well 

as private party transfers of firearms (which must generally be processed through 

an FFL). 

55. Pursuant to statute, revenue from the DROS "fee" is supposed to be 

deposited into the DROS Special Account of the General Fund ("DROS Special 

Account"), Cal, Pen. Code § 12076(g) [28235]. 
• I 

56. Revenue placed in the DROS Special Account is generated from the 

various different "fees" provided for in the Penal Code, covering a myriad of 

unique programs. 

57. For example, revenues collected from fees for registration of "assault 

weapons" and .50 BMG rifles (Cal. Pen. Code § 12285(a) & (b)) [30900-30905], 

concealed weapon permit applications (Cal. Pen. Code § 12054) [26190(a)-(b)], 
"Assault Weapon" Permits (Cal. Pen. Code §§ 12286-12287) [31000-31105], 

Destmctive Device Permits (Cal. Pen. Code § 12305(e)) [18905], among other fees, 
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are placed in the DROS Special Account, 

2. Firearms Safety and Enforcement Special Fund "Fees" 

a. The Handgun Safety Certificate Exam "Fee" ($15) 

58, A would-be handgun purchaser must obtain a Handgun Safety Certificate 

("HSC") before a handgun may be legally purchased, 

59, To obtain an HSC, a certifieli instructor (usually the FFL) administers a 

test. Upon passage of the test, an individual receives an HSC, which is valid for 

five (5) years. 

60. Penal Code section 12805(e) [31650(c)] provides: "The [DOJ] may charge 

the certified instmctor up to fifteen dollars ($15) for each handgun safety certificate 

issued by that instmctor to cover the [DOJ's] cost in carrying out and enforcing this 

article, and enforcing this title, as determined annually by the [DOJ]." The $15 fee 

("HSC Exam "fee") is generally charged to the exam taker by the FFL, as allowed 

by law. 

61. "This title," as used in secticjn 12805(e) [31650(c)], includes all maimer of 

laws regulating "deadly weapons," including not only handguns and long-guns, but 

also "unsafe handguns," machine guns, "assault weapons," destmctive devices, 

ammunition, boobytraps, body armor, tear gas, silencers, and "less lethal devices." 

See Tide 2. Control of Deadly Weapons; Cal. Penal Code §§ 12000 [16850], et seq. 

62, Section 12805(e) [31650(c)], the statute conferring authority on DOJ to 

charge the HSC Exam "fee", does notj require the DOJ charge the maxiriium 

amount authorized under that statute, jor to even charge any "fee" at all. 

b. The Section 12076.5 [28300] "Fee" 

63. Califomia Penal Code section 12076.5 [28300] provides: 

(a) The Firearms Safety and 
established in the State Treasury 
Notwithstanding Section 13340 bfthe Govemment Code 

Enforcement Special Fund is hereby 
and shall be administered by the [DOJ], 
" ' — ' , all moneys in 

the fund are continuously approĵ riated to the [DOJ] without regard to 
fiscal years for the purpose of irnplementing and enforcing the provision 
of Article 8 (commencing with Section 12800), as added oy the Statutes 
of 2001, enforcing the provisions of this title, and for the establishment. 
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maintenance and upgrading of equipment and services necessary for 
firearms dealers to comply with Section 12077 [28150-28180], 

(b) The [DOJ] may require firearms dealers to charge each person 
who obtains a firearm a fee not to exceed five dollars ($5) for each 
transaction. Revenues from this fee shall be deposited in the Firearms 
Safety and Enforcement Special Fund. 

64. The "provisions of Article 8," enforcement of which is funded, at least in 

part, by the Section 12076.5 [28300] j'fee," concem the Handgun Safety Certificate 

Program provided for in sections 12800 [31610], etseq. 

65. The title referred to in section 12076.5 [28300], i.e., Title 2. Control pf 

Deadly Weapons, Cal. Penal Code §§ 12000 [16850], etseq. (enforcement.of 

which is fiinded, at least in part, by the Section ,12076.5 [28300] "fee,") covers all 

manner of laws regulating "deadly weapons," including not only handguns and 

long-guns, but also "unsafe handguns," machine guns, "assault weapons,' 

destmctive devices, ammunition, boobytraps, body armor, tear gas, silencers, and 

less lethal devices. 

66. Section 12076.5 [28300] does not require the DOJ to charge the maximum 

amount authorized under that statute (i.e., $5), or to even charge any fee at all. 

3. Firearm Safety Account "Fee" ($1) 

Penal Code section 12088.9 [23690] provides: 

(a) The [DOJ] may require each dealer to charge'each 
firearm purchaser or transferee a fee not to exceed one dollar 
($1) for each firearm transaction. The fee shall be for the 
purpose of supporting [DOJ] program costs related to this act, 
incmding the establishment,! maintenance, and upgrading of 
related data base systems and public rosters. 

all. 

(b) There is hereby created within the General Fund the 
Firearm Safety Account. Reyenue from the fee imposed by 
subdivision (a) shall be deposited into the Firearm Safety 
Account and shall be available for expenditure by the [DOJ] 
upon appropriation by the Legislature. Expenditures from the 
Firearm Safety Account shall oe limited to program 
expenditures as defined by subdivision (a). 

67, There is no provision in Califomia law requiring DOJ to charge this fee at 
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68. With few exceptions, DEFENDANTS currently require that all transfers 

of any firearm, whether a handgun or a long-gun, be subject to this $1 fee. 

C. Legislative History of the DROS "Fee" and Management of the 
DROS Special Account 

69. The origins of the DROS system and its related "fees" are believed to go 

back to sometime in the 1920s. 

70. The amount of a DROS "fee" in and around the year 1990 was $4,25, See 

S, 670, 1995-1996 Leg. Sess. (Cal. 1995) (as introduced Feb. 22, 1995). 

71. By 1995, the DROS "fee" had ballooned to $14.00, an increase of greater 

than 300 percent in less than five years, S, 670, 1995-1996 Reg. Sess. (Cal. 1995) 

(as introduced Feb. 22, 1995). 

72. In 1995, the Califomia Legislature passed Senate Bills 670 and 671 to cap 

the rate for a DROS "fee" at $14.00, yith increases "at a rate not to exceed any 

increase in the Califomia Consumer Ijrice Index." That amendment is reflected in 

Penal Code section 12076(e) [28225(a)] described above, 

73. Senate Bill 670 (1995-1996 Reg. Sess, (Cal, 1995) (as enacted) fiirther 

prohibited the DOJ from using the "fee" to "directly fund or as a loan to fund any 

program not specified," 

74. In the following years, a trend of appropriating DROS "fee" revenues to 

pay for additional activities unrelated tp the clearance pfthe purchaser tp buy a 

firearm emerged. A series of bills passed that allowed monies in the DROS Special 

Account to pay for the ever-expanding list of programs and services found at 

section 12076(g) [28235]. 

75. For example. Assembly Bill i2080 (2002) established a program to address 

illegal firearms trafficking and authorized its funding from the DROS Special 

Account. See Penal Code §§ 12072(f)j(l) [27555], 12076(g) [28235]. 

76. Assembly Bill 2080 passed with less than two-thirds of the vote of all 

members elected to each of the two houses of the Legislature. 
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77. Assembly Bill 2580 (2002) specifically amerided section 12076(g) 

[282235] to authorize funding from the DROS Special Account for the inspections 

of several classes of dangerous weappn permit-holders. See Cal, Penal Code §§ 

12076(g) [28235], 12099 [33320] [inspections of short-barreled long gun permit-

holders], 12234 [inspections of machine gun permit-holders], 12289,5 [31110] 

[inspections of "assault weapon" perniit-holder], 12305(f)-(g) [19000] [inspections 

of destmctive devices permit-holders], ; * 

78. Assembly Bill 2580 passed with less than two-thirds of the vote of all 

members elected to each of the two houses of the Legislature. 

79. Assembly Bill 2902 (2002) specifically amended section 12076(g) 

[28235] to authorize funding for the rnaintenance ofthe Centralized List of 

Exempted FFLs and the re-testing of handguns deemed "not unsafe." See Cal. 

Penal Code §§ 12076(g) [28235], 12(|83 [28450], 12131(c) [32020]. 

80. Assembly Bill 2902 passed with less than two-thirds of the vote of all 
] • , . 

members elected to each of the houses of the Legislature. 

81. In 2001, PlaintiffNATIONXL RIFLE ASSOCIATION (NRA) requested 

the Office ofCalifomia State Auditor ("CSA") to investigate the DOJ's operation 

of the DROS program, believing that DROS Special Account funds were being 

misused. 

82. CSA responded to Plaintiff NRA's request, stating that an audit of the 

DROS program could only be conduĉ ted by request from the Joint Legislative 

Audit Committee ("JLAC'). Plaintiff NRA then began working with members of 

the Legislature to prepare a request to, JLAC for an audit. 

83. Before Assembly Bill 2080's final passage in 2002, the Office of 

Legislative Counsel was asked by Senator Bill Morrow to opine on whether 

Assembly Bill 2080 authorized using DROS "fee" revenues, paid hy individual 

firearms transferees, to support Assembly Bill 2080's purposes. It was further 

asked whether expending those revenues to support Assembly Bill 2080 would 

17 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case l:ll-cv-01440-LJO-MJS Document 2 Filed 08/25/11 Page 18 of 38 

convert the DROS "fee" irito an unauthorized "tax." 

84. While awaiting the Office of Legislative Counsel's response to that 

request, then Assemblyman (now Senjatpr) Rod Wright sought information on the 

DROS Special Account from the DOĴ  and Legislative Analyst's Office from the 

Assembly Budget Committee. A week later, the Assembly Budget Subcommittee 

on State Adminisfration ordered the DOJ to submit a report on the DROS Special 

Account status. See 2002 Budget Act, Item 0820-001-0460. 

85. The first report DOJ submitted to the Assembly Budget Subcpmmittee on 

State Administration detailed the status ofthe DROS Special Account. But no audit 

of spending was provided. 

86. Later that year, the Office of Legislative Counsel responded to Senator 

Morrow's request regarding whether expending DROS revenues to support 

Assembly Bill 2080 would convert the DROS "fee" into an unauthorized tax, with 

the following analysis: 

Section 12076(e) [28255(b)] provides that the DROS "fee" be no more 

! ' • 
than is necessary to reimburse designated program purposes and may not 

be used to fund any other program; 

Nevertheless, section 12076|(g) [28235] identifies other purposes for 

which funds in the DROS Special Account may be used; 

Under the mles of statutory jconstmction, section 12076(g) [28235] refers 

generally to money in the DROS Special Account, rather than specifically 

to the revenue from the section 12076(e) [28225(a)] DROS "fee"; 

Because the DROS Special kccount contains funds in addition to fees 

obtained pursuant to 12076(:e) [28225(b)(l)-(10)], the purposes of section 
.• • I 

12076(g) [28235] may be accomplished without the use of 12076(e) 

[28225(a)] [DROS] fiinds; 

- Because Assembly Bill 2080 did not amend 12076(e) [28225(a)-(c)] to . 
fund its new purposes, 12076(g) [28235] could not be constmed to 18 
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authorize the expenditure of DROS "fees" for any purpose not specified 

in 12076(e) [28225(b)]; 

Because Assembly Bill 2080 would not authorize the expenditure of 

DROS "fees" for the purpos|es of Assembly Bill 2080, the bill made no 

change that would raise the issue whether any unauthorized expenditure 
j & 

of those funds for that new purpose would constitute a "tax" under . 

Section 3. 

87. The Office of Legislative Counsel's response provided its explanation on 

how it believed subsections (e) and (g) of section 12076 [28225(a)-(c) and 28235, respectively] could coexist, but failed to address the cmx of the matter of whether 

any or all of these "fees" were actually "taxes." 

88. The DOJ and the Legislative Analyst's Office then submitted a 

supplemental report on the status of the DROS Special Account to the Legislature 

pursuant to the 2002 Budget Act, Item 0820-001-0460. That report summarized the 

annual DROS Special Account revenues and expenditures, DROS-related 

programs, DROS application receipt information, the fees then charged, and the 

average cost of processing each application. Claiming that expert staff and 

necessary funding were unavailable, however, the report did not provide the 

necessary comprehensive examination into the DOJ's fee stmcture to detennine 

whether the DROS "fee" was recovering actual costs of the DROS program, or 

what aspects of it, or if adjustments to the amount of the fee were appropriate. 

89. In 2003, Assembly Bill 161 passed by only 60.2% ofthe vote of both 

houses (i.e., significantly less than two-thirds of all members elected to each ofthe 

two houses of the Legislature). • 

the prohibition on using revenues from the 

oan to fund any program not specified," 

thereby allowing DOJ to use these funds collected firearm transactions for any 

"regulatory and enforcement activit[y] related to the sale, purchase, loan, or 

• 19 • 

90. Assembly Bill 161 removed 

DROS "fee" to "directly fimd or as a 
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fransfer of firearms."^ 

91. As Assembly Bill 161 made its way through the legislative process, the 

Bill's sponsor argued that it did not expand the use of DROS "fees," but rnerely 

clarified their use.^ 

92. The Bill Analysis of Assembly Bill 161 also indicates the Legislature 

relied on the Legislative Counsel's opinion that DROS "fee" revenues could not be 

used to fund the activities mandated by Assembly Bill 2080, 

93. The enactment of section 12076(e)(10) [28225(b)(l 1)] expanded the 

scope of section 12076(e) [28225(a)-(c)], providing a "catch-all" to ensure that 

those programs (i.e., those sections listed in section 12076(g) [28235]) could be 

supported by DROS "fees" in the DROS Special Account. 

94. Noting that the DOJ's previous reports lacked sufficient detail, on January 

26, 2004, Senator Morrow submitted a written request to the JLAC, seeking a 

formal audit of the DROS Special Account. That request was heard a month later,' 

95. A year after Assembly Bill l|61 passed and expanded the list of activities 

that DROS funds could be spent on, the DOJ adopted Califomia Code of 

Regulations, title H, section 4001, which increased the cap on DROS "fees" as 

described above. No support was provided by DOJ tying the $5 increase of the 

maximum fee (from $14 to $19) to the CCPI, nor was any support provided by DOJ 

justifying the $15 fee as necessary to cover its costs relating to the sale of an 

additional handgun. 

^ Found in current Penal Code section 12076(e)(10) [28225(b)(l 1)]. 

^ See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale Special 
Account - Expanding Authorized Use - Appropriation to Fund Firearms Trafficking Prevention 
Act of 2002, at 10 (July 8,2003) available at 
http://www.leginfo•ca.gov/pub/03-04̂ ill/asm/ab 0151-0200/ab 161 cfa 20030708 141850 se 
n comm.html (last visited July 18,2011). 

' PLAINTIFFS have so far been unable to ascertain the vote or outcome of that Febmary 
24, 2004 hearing, despite diligent efforts. 
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96. Califomia Code of Regulations, title 11, section 4001 remained in effect 

without any attempts by DOJ to ameJd it to raise or lower the fee, until 2010 when 

the DOJ issued a notice of proposed rulemaking stating its intent to lower the 

maximum fee allowed from $19 to the pre-2004 emergency regulation amount of 

$14. 

97. The 2010 initial statement of reasons conceming the proposed mlemaking 

indicated that "although the volume of DROS transactions has increased, the 

average time spent on each DROS, arid thus the processing cost, has decreased,"'" 

It also noted that "[t]he proposed regulations [would] lower the current $19 DROS 

"fee" to $14, commensurate with the actual cost of processing a DROS."^' 

(emphasis added). 

98. Ultimately, the 2010 proposed mlemaking was not adopted, presumably 

so that DOJ would continue obtaining a windfall from DROS "fee" revenues to 

fiind present and future govemment activities.'^ 

99. After rejection of the proposed decrease in the DROS fee. Plaintiff NRA 

Cal. Dept. of Justice, Initial Statement of Reasons concerning Proposed DROS Fee 
Regulations (2010), available at http://ag.ca[gov/firearms/regs/DROSisor.pdf (last visited Aug. 
24,2011). 

" Id. 

The State's appetite for increased funds to pay for general police work off the backs of 
gun buyers is insatiable. Senate Bill 819 (Leno) is currently pending in the Califomia Legislature. 
Senate Bill 819 seeks to again expand the uses to which DROS "fees" may be put, and would 
expand the use of "fees" to include "costs associated with [DOJ] firearms-related regulatory and 
enforcement activities regarding possession, in addition to costs associated with the explicitly 
referenced sale, purchase, loan, or transfer, of firearms." Assem. Comm. on Appropriations, Bill 
Analysis: Senate Bill 819, at 1 (July 5, 2011), available at 
http://www.leginfo.ca.gOv/pub/l l-12 îll/sen/sb 0801-0850/sb 819 cfa 20110705 162650 as 
m comm.html (last visited Aug. 23, 2011). j'To clear the [Armed and Prohibited Persons 
System] backlog of approximately 34,000 handguns, [DEFENDANT] Attomey General Harris is 
the sponsor of Senate Bill 819, which would, revise the Penal Code to expand the use of existing 
regulatory fees collected by gun dealers to allow the state [DOJ] to use fee revenue to pay for the 
APPS program." Press Release, Office ofthe Attomey General, Attomey General Kamala D. 
Harris Announces Seizure of 1,200 Gims from Mentally Unstable and Other Individuals (June 
16,2011) (emphasis added). 
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submitted a request under the California Public Records Act to the DOJ Bureau of 

Firearms, seeking all writings constituting, referring or relating to (1) the DOJ's 

policies and procedures for the handling and management ofthe DROS Special 

Account since January 1, 2000, and (2) a detailed accounting ofthe DROS Special 

Account for the same period. 

100. An attomey with the DOJ Bureau of Firearms responded that there was 

no present way to compile the information sought, that no current audit of the 

DROS Special Account exists, that an official audit would be required, and that the 

Legislature has no money to initiate one. 

101. Plaintiff NRA was provided, however, with a list of services the DOJ 

Bureau of Firearms provides using monies from the DROS Special Account, a table 

summarizing the statutory and regulatory authority for the "fees" charged ^nd 

services provided, a table summarizirig DROS Special Account annual revenues 

and expenditures since 2001, and a summary of the number of long-gun and 

handgun ttansactions for which DROS "fees" were collected during the same 

period. 

102. In 2011, PlaintiffNRA sent the DOJ a follow-up request under the 

Public Records Act, seeking records explaining what constituted "DROS 

enforcement activities" as identified in the table DOJ previously disclosed that 

i 
summarized its purported authority for the "fees" charged and services provided. 

PlaintiffNRA also requested other dojcuments, including ledgers identifying 

individual ttansactions since 2001, The DOJ again asserted that no such accounting 

exists, raised numerous privilege grounds, and denied PLAINTIFF NRA's request. 

THE FEDERAL BACKGROUND CHECK SYSTEM 

103. The federal govemment has in place the National Instant Criminal 

Background Check System ("NICS"). 

104. Mandated by the Brady Handgun Violence Prevention Act of 1993 ("the 

Brady Act"), Public Law 103-159, NICS was established so that an FFL could 
22 
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contact federal agents by telephone or other electtonic means and immediately 

determine whether the ttansferee is pijohibited from receiving firearms under 

Section 922 (g) or (n) of Title 18, United States Code or state law. 

105. NICS provides full service to FFLs in 30 states, five U.S, territories, and 

the Disttict of Columbia,'̂  Located at the FBI's Criminal Justice Information 

Services (CnS) Division in Clarksburg, West Virginia, NICS processes background 

checks for the FFLs in those states that have declined to serve as points of contact 

for NICS. A "point of contact" state is one that conducts for itself all or part of the 

background checks for that state's FFLs. 

106. Upon a would-be purchaser's completion of the required federal Form 

4473, FFLs contact NICS via a toll-free telephone number, or electtonically on the 

Intemet through the NICS E-Check System, to request a background check. NICS 
I • • 

is customarily available 17 hours a day, seven days a week, including holidays 

(except for Christmas), The FFL will typically receive a response that the ttansfer 

may proceed or is delayed within 30 seconds, 

107, As a point of contact state that has opted out of the NICS system, 

Califomia conducts its own background checks for Califomia firearm purchases, 

for which (at least in part)"* it chargesj the DROS "fee." 

108, In coriiparison to Galifomia's DROS system, a NICS check, as a part of 

the Criminal Justice Information Services Division ofthe FBI, costs a firearm 

purchaser nothing. The background c lecks conducted by NICS are paid by the 

" See FEDERAL BUREAU OF INVESTIGATION, CRIMINAL JUSTICE INFORMATION SERVICES 
DIVISION, NATIONAL INSTANT CRIMINAL BysJcKCROUND CHECK SYSTEM (NICS) OPERATIONS 
2010, at 4, available at | 
http://www.fbi.gov/about-us/cj is/nics/reports/2010-operations-report/2010-operations-report-pdf, 
(last visited August 23, 2011). 

Id. 
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funds appropriated to the FBI by Congress.'̂  

GENERAL ALLEGATIONS 

109. Individual PLAINTIFFS B L U E R , WARKENTIN, HACKER, FERRY, 

and ADLEY, and those persons represerited by organizational PLAINTIFFS NRA 

and CRPA FOUNDATION, have eac 

and all of the Challenged Fees before 

1 been required to, and have in fact paid each 

taking possession of firearms purchased from 

an FFL or ttansferred through an FFL, as a private party ttansfer. 

110. The funds from the Challenged Fees PLAINTIFFS paid were ultimately 

surrendered to DEFENDANTS' conttoi, and deposited into the DROS Special 

Account. 

I. Excessive Fees Are Being Imposed on the Exercise of a Constitutional 
Right 

111. The fundamental right to possess firearms for protection includes a 

corresponding right to acquire a firearm. 

112. The Challenged "Fees," which DOJ generally requires be paid before a 

purchaser can acquire a flrearrri, are uriconstitutional and illegal prerequisites on 

the exercise of the fundamental right 

113. The Challenged "Fees" are 

for the purpose pf funding, and in fac 

o acquire a firearm. 

unconstitutional because they are imposed 

do fund, activities not reasonably related to 

any legitimate govemment interest that concems the regulation of lawful firearm 

ttansactions, 
I 

114. The Challenged "Fees" are unconstitutional because-they are not 

calculated to defray the expenses of policing activities reasonably related to the 

legitimate govemment interests that concem the regulation of lawful firearm 

Federal Bureau of Investigation, Fjiscal Year 2011 Authorization and Budget Request 
to Congress 4-56 and 4-57, available at http://www.iustice.gov/imd/201 Ijustification/pdf^fyl 1-
fbi-justification.pdf: see also Bureau of Justice Statistics, Survey of State Procedures Related to 
Firearms Sales, 2005, available at http://bis.oip.usdoi.gov/content/pub/pdf/ssprfs05.pdf, at 3. 
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ttansactions, 

A. The 'Tees" Imposed Are Used For Purposes Unrelated to Regulating 
a Legitimate Interest 

1. The "DROS 'Fee'" 

115. DOJ is spending revenues from the DROS "fee" on activities unrelated 

to any legitimate govemment interest that concems the regulation of lawful firearm 

ttansactions. 

116. DEFENDANTS are using revenues from the DROS "fee" to fimd all 

those activities enumerated at section 12076(g) [28235].'^ 

117. The activities listed in 12076(g) [28235]; namely inspections of 

Short-Barreled Long Gun Permit-holders (Cal. Penal Code § 12099) [33320], 

retesting of handguns certified as "not unsafe" (Cal, Penal Code § 12131(c)) 

[32020], inspections of Machine Gun Permit-holders (Cal. Penal CPde § 12234) 

[32670], inspections of "Assault Weapon" Permit- holders (Cal, Penal Code § 
' • -I 
12289,5) [31110], and inspections of Destmctive Device Permit-holders (Cal, 
< . j ; ' 

Penal Code § 12305(f)-(g) [18910], are unrelated to the regulation of lawful 
firearm purchases and purchasers, like PLAINTIFFS. 

, i 

118. The activities listed in 12076(g) [28235] cannot constitutionally be 

fiinded by "fees" paid by lawful firearm purchasers, like PLAINTIFFS. 

119. Section 12076(g) [28235] - by authorizing the expenditure of revenues 

from the DROS "fee" on the activities listed therein - on its face places the burden 

of funding activities that are, unrelatejd to any legitimate govemment interest as to 

the regulation of lawful firearm ttansactions on lawful firearm purchasers 

exercising a constitutional right, instead of the general public, 

120. DOJ is improperly spending revenues from the DROS "fee" on general 

PLAINTIFFS base this allegation, in part, on the legislative history for 12076(e)(10) 
[28225(b)(l 1)] (discussed supra), which explained it was passed, among other reasons, to allow 
DROS "fee" revenues to be used for the activities listed in 12076(g) [28235]. 
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law enforcement activities beyond thpse listed in 12076(g) [28235], which are 

unrelated to any legitimate govemment interest as to the regulation of lawful 

firearm ttansactions. 

2. The HSC Exam and S|ection 12076.5 [28300] "Fees" 

121. Penal Code Sections 12805|(e) [31650(c)] and 12076.5(a) [28300(a)-(b)] 

- by authorizing the expenditure of rejvenues from their respective "fee" on 

enforcing general criminal laws including laws regulating machine guns, "assault 

weapons," destmctive devices, tear gas, silencers, etc. - on their face, place the 

burden of funding activities unrelated to any legitimate govemment interest as to 

the regulation of lawful firearm ttansactions on lawful firearm purchasers, instead 

of the general public. 

122. Regulation of machine guns, "assault weapons," destructive devices, tear 

gas, silencers, etc. bears no reasonable relationship to the regulation of lawful 

firearm purchases and piirchasers, like PLAINTIFFS. 

123. Many activities provided for in Penal Code Sections 12805(e) 

[31650(c)] and 12076.5(a) [28300(a)-j(b)] - including those regulating machine 

guns, "assault weapons," destmctive devices, tear gas, silencers, etc. - cannot 

constitutionally be funded by "fees" charged under this section. 

124. DOJ is spending revenues from the HSC Exam "fee" on activities 

unrelated to any legitimate govemment interest that concems the regulation of 

lawful firearm ttansactions. 

125. DOJ is spending revenues from the Section 12076,5 [28300(c)] "fee" on 

activities unrelated to any legitimate government interest that concems the 

regulation of lawful firearm transactiPns. 

126. Despite being, at least in part, for the purpose of "implementing and 

enforcing" the Handgun Safety Certificate Program, the Section 12076.5 

[28300(c)] "fee" is charged to purchasers of long-guns as well, some of whom may 

not even own a handgun, 
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3. The $1 "Fee" 

127. DOJ is spending revenues from the $1 "fee," on activities unrelated to 

any legitimate govemment interest that concems the regulation of lawfiil firearm 

ttansactions. 

128. Law-abiding firearm purchasers like PLAINTIFFS are not just being 

required to intemalize the full social costs pf their choice to exercise their 

fundamental Second Amendment rights, but also those costs of choices made by 

others, including special weapon permittee holders (e.g., machine gun permits) and 

criminal users of completely unrelated firearms - much as if, for instance, all 

speakers were charged a fee that would be used to compensate those libeled by a 

small subset of speakers, or to subsidize those who engage in rallies or marches for 

causes that are unsupported by, or unavailable to, the payer. 

129. The costs incurred by the I)OJ in the licensing of special weapon permits 

and general law enforcement activities, unrelated to any legitimate govemment 

interest that concems the regulation of lawful firearm triansactions, cannot 

constitutionally fall on the shoulders of lawful firearm ttansferees via a fee. 

130. The Challenged "Fees" unconstittitionally infiinge on PLAINTIFFS' 

fundamental right to acquire fu-earms, 

II. The Challenged "Fees" Are Unconstitutionally Excessive and Illegal 

131. Regardless of whether the "fees" are reasonably related to any legitimate 

govemment interest that concems the regulation of lawful firearm transactions, 

they are still unconstitutionally excessive. 

A. The DROS "Fee" 

132. The DROS "fee" is unconstitutionally excessive. 

133. Between 2004 and 2010, the DROS Special Account has sustained an 

average surplus exceeding $2 million j annually. 

134. The revenues making up thie surplus in the DROS Special Account were, 

at least in part, generated from the DROS "fee." 
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135. The DROS "fee" exceeds the costs of DOJ's valid regulatory activities as 

to lawful firearm ttansactions. In explaining its proposal to lower the DROS "fee" 

in 2010, the DOJ stated "[t]he proposed regulations [would] lower the current $19 

DROS "fee" to $14, commensurate with the actual cost of processing a DROS." 

136. The amount of the surplus funds in the DROS Special Account is so high 

that the DROS "fee" is not set at an amount "reasonably necessary" to cover only 

valid regulatory programs, 

137. There is nothing requiring DOJ to charge the maximum amount 

($19), as the DOJ has the discretion to 

esser amount commensurate with covering its 

statutorily allowed for a DROS "fee" 

impose the fee in the first place (or a 

costs), 

138, DEFENDANTS have generally charged the maximum amount allowed 

by statute for the DROS "fee," . 

139, There is no reasonable support tying the DROS "fee" amount DOJ 

decides to charge to DOJ's actual, constitutionally valid regulatory costs, 

140, The DROS "fee" exceeds the amount necessary to reimburse the DOJ for 

the costs of furthering any legitimate govemment interest that concems the 

regulation of lawful firearm transactions, 

B. The HSC Exam and Section 12076.5 [28300] "Fees" 

141, The HSC Exam "fee" is unconstitutionally excessive. 

142, The "fee" authorized by Penal Code Section 12076,5 [28300] is 

unconstitutionally excessive, 

143, DEFENDANTS generally impose the maximum "fee" of $15.00 on 

certified instmctors for every (with few exceptions) HSC exam, who in tum 

generally charge the $15 to the individual obtaining the HSC, as allowed by law. 

Cal. Dept. of Justice, Bureau of Firearms, Initial Statement of Reasons [Conceming 
Proposed DROS Fee Rulemaking] (2010), available at 
http://ag.ca.gov/firearms/rê s/DROSisor.pdf 
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144. DEFENDANTS generally impose the maximum fee allowed by Section 

12076.5 [28300(c)] of $5.00 (with few exceptions) on each individual handgun 

transaction and every long-gun ttansaction, no matter how many long-guns it 

involves. j 

145. There is no reasonable support tying the HSC Exam "fee" amount DOJ 

decides to charge to DOJ's actual, constitutionally valid regulatory costs. 

146. There is no support tying tile Section 12076.5 [28300(c)] "fee" amount 

DOJ decides to charge to DOJ's actual, constitutionally valid regulatory cpsts. 

147. The Firearms Safety and Enforcement Special Fund, in which revenues 

from the HSC Exam and Section 12076,5 [28300(c)] "fees" are supposedly 

maintained, has a substantial annual surplus, 

C. The $1 "Fee" 

148. The imposition of the $1 "fee" is unconstitutionally excessive. 

149. The Firearms Safety Account, in which revenues from the $1 "fee" are 

supposedly maintained, has a substantial annual surplus, 

150. There is no reasonable support tying the $1 "fee" DOJ imposes to DOJ's 

actual, constitutionally valid regulatory cpsts, 

III. Section 3 - Unconstitutional Taxes 

151. Under the test laid out in Sinclair Paint Co., the Challenged Fees are 

invalid "taxes" on lawful firearm purchasers, in violation of the Califomia 

Constitution. 

A. The DROS "Fee" 

152. The DROS "fee," as currently set, imposed, managed and spent by DOJ 

is an illegal "tax" imder Califomia lay. 

153. The assessment of the DROS "fee" exceeds the reasonable cost ofthe 

valid regulatory activities funded by the revenues it generates. 

154; Many of the services fundejd by the DROS "fee" do not bear a sufficient 

relationship tP the "fee" payer's (i.e., firearm purchaser's) burdens on or benefits 
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from those services. 

155, There is no reasonable nexus between a lawful firearm purchaser (i.e., 

the payer of the "fee") and criminal firearm misuse in general, or the administration 

of special-permit weapon issueance arid use. Nonetheless, these programs and 

services performed by DEFENDANTS are funded using revenues from the DROS 

"fee." 

156, The DROS "fee" is levied, at least in part, to generate revenue, rather 

than solely for legitimate govemment interests as to the regulation of lawful 

firearm transactions. ; i 

157, The general law enforcement activities funded by revenues from the 

DROS "fee" purportedly benefit society as a whole, not just lawful firearm 

purchasers. 

158, The DROS "fee" is levied to generate revenue for general govemmentai 

and law enforcement activities. 

B. The HSC Exam "Fee" 

159, The HSC Exam "fee," as currently managed by DOJ, is a "tax" under 

Califomia law, 

160, The assessment of the HSCj Exam "fee" exceeds the reasonable cost of 

the valid regulatory activities funded by the revenues it generates. 

161, Many of the services allegedly funded by the HSC Exam "fee" do not 

bear a sufficient relationship to the "fee" payer's (i.e,, firearm purchaser's) burdens 

ori or benefits from those services, 

162, There is no reasonable nexus between lawful firearm purchasers (i,e,, the 

payer of the "fee") and criminal firearm misuse, or special-permit weapon use. 

Nonetheless, these programs and services are performed by DEFENDANTS using 

revenues from the HSC Exam "fee," 

163, The HSC Exam "fee" is levied, at least in part, to generate revenue, 

rather than solely for legitimate govemment interests as to the regulation of lawful 
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firearm transactions. 

164. The general law eriforcement activities funded by revenues from the 

HSC Exam "fee" benefit society as a whole, not just lawful firearm purchasers, 

165. The HSC Exam "fee" is levied to generate revenue for general 

govemmentai activities, 

C. The "Fee" Authorized by Penal Code Section 12076.5 [28300] 

166. The Section 12076.5 [28300(c)] "fee," as currently managed by DOJ, is a 

"tax" under Califomia law. 

167. The assessment ofthe Section 12076.5 [28300(c)] "fee" exceeds the 

reasonable cost ofthe valid regulatory activities funded by the revenues it 

generates, 

168. Many of the services allegejdly funded by the Section 12076.5 [28300(c)] 

"fee" do not bear a sufficient relationship to the "fee" payer's (i.e., firearm 

purchaser's) burdens on or benefits from those services. 

169. There is no reasonable nexus between lawful firearm purchasers (i.e., the 

payer of the "fee") and cnminal firearm use, or the issuance of special weapons 

permits. Nonetheless, these programs and services performed by DEFENDANTS 

are funded using revenues from the Section 12076.5 [28300(c)]. 

170. Despite being, at least in part, for the purpose of "implementing and 

enforcing" the Handgun Safety Certificate Program, the Section 12076.5 

[28300(c)] "fee" is charged to purchasers of long-guns as well, some of whom may 

not even own a handgun. 

171. The Secdon 12076.5 [28300(c)] "fee" is levied, at least in part, to 

generate revenue, rather than solely for legitimate govemment interests as to the 

regulation of lawful firearm transactions. 

172. The general law enforcement activities funded by revenues from the 

Section 12076.5 [28300(c)] "fee" purportedly benefit society as a whole, not just 

lawful firearm purchasers. 
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173. The Section 12076.5 [28300(c)] "fees" are levied to generate revenue for 

general govemmentai activities. 

D. The $1 "Fee" 

174, The $1 "fee" as currently managed by DOJ, is a "tax" under Califomia 

law. 

175. The assessment of the $1 iee" exceeds the reasonable cost of the valid 

regulatory activities funded by the re\|enues it generates. 

176. Many ofthe services allegedly funded by the $1 "fee" do not bear a 

sufficient relationship to the "fee" payer's (i.e., firearm purchaser's) burdens on or 

benefits from those services. 

177. There is no reasonable nexus between lawful firearm purchasers (i.e., the 

payer ofthe "fee") and criminal fu-earm use, or the issuance of special weapons 

permits. Nonetheless, these programs and services performed by DEFENDANTS 

are funded using revenues from the $1 "fee." 

• • i 
178. The $1 "fee" is levied, at lê ast in part, to generate revenue, rather than 

solely for legitimate govemment interests as to the regulation of lawful firearm 

ttansactions. 

179. The general law enforcement activities funded by revenues from the $1 

"fee" purportedly benefit society as a whole, not just lawful firearm purchasers. 

180. The $1 "fee" is levied to generate revenue for general govemmentai 

activities. 

181. DEFENDANTS cannot meet their burden of proving each of the 

Challenged "Fees" is not a tax under Section 3. 

182. As taxes, each of the Challenged Fees was required to have been adopted 

by a two-thirds majority vote of the Ljegislature; none was. 

183. The Challenged Fees are unconstitutionally imposed under the Califomia 

Constitution, and are "invalid and unenforceable.. / / / 
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DECLARATORY JUDGMENT ALLEGATIONS 

184. There is an actual and present confroversy between the parties hereto in 

that PLAINTIFFS contend that the manner in which DOJ currently imposes the 

Challenged Fees is unlawful. DEFENDANTS continue to choose to require lawful 

firearm purchasers, including PLAINTIFFS, to pay the maximum amount 

statutorily allowed for each of the Challenged Fees, 

185. PLAINTIFFS desire a judicial declaration of their rights and 

DEFENDANTS' duties; namely, that the manner in which DOJ currently imposes 

the Challenged Fees infiinges on PLAINTIFFS' Second Amendment rights. 

186. PLAINTIFFS further desire a judicial declaration that the Challenged 

Fees are illegal "taxes" under Section 3 of Article XIIIA ofthe Califomia 

Constitution, and that, as such, the statutes authorizing their imposition were 

required to have been adopted by the palifomia Legislature pursuant to a two-

thirds vote of both houses respectively, and that since none was, each is void and 

unenforceable. 

INJUNCTIVE R E L I E F ALLEGATIONS 

187. If an injunction does not issue enjoining DEFENDANTS from imposing 

each ofthe Challenged Fees as currently imposed, PLAINTIFFS will be irreparably 

harmed. PLAINTIFFS are presently and continuously injured by the assessment of 

the Challenged Fees" insofar as they constitute unreasonable and unrelated 

preconditions on the exercise of PLAINTIFFS' Second Amendment rights, 

188. I f not enjoined by this Court, DEFENDANTS will continue to 

enforce the Challenged Fees in derogation of PLAINTIFFS' Second Amendment 

rights. 

189. I f an injunction does not issue enjoining DEFENDANTS from enforcing 

Penal Code sections 12076(g) [28235], 12076.5 [28300], and 12805(e) [31650(c)], 

PLAINTIFFS will be irreparably banned. PLAINTIFFS are presently and 

continuously injured by the enforcement of these sections insofar as such 
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enforcement utilizes revenues from assessments charged solely to lawful firearm 

purchases for purposes not reasonably related thereto. 

190. If an injunction does not issue enjoining DEFENDANTS from enforcing 

Califomia Penal Code sections 12076(e) [28225(a)-(c)], 12076.5 [28300], 12088.9 

[23690], and 12805(e) [31650(c)]), PLAINTIFFS will be irreparably harmed. 

PLAINTIFFS are presently and continuously injured by the enforcement ofthese 

sections insofar as each constitutes an unlawful tax under the Califomia 

Constitution. 

191. PLAINTIFFS have no plain, speedy, and adequate remedy at law. 

Damages are indeterminate or unascertainable and, in any event, would not fully 

redress any harm suffered by PLAINTIFFS as a result of DEFENDANTS 

subjecting PLAINTIFFS to the illegal Challenged Fees as a precondition to 

exercise their constitutional right to acquire firearms. 

192. Injunctive relief would eliminate PLAINTIFFS' irreparable harm and 

allow PLAINTIFFS to acquire fireanns free from the unlawful assessments and 

taxes in accordance with their rights iinder the Second Amendment and the 

Califomia Constitution, 

193. Accordingly, injurictive relief is appropriate, 

FIRST C L ^ I M FOR RELIEF: 
VALIDITY OF ALL CHALLENGED "FEES" 

Violation of the Second Amendment Right to Keep and Bear Arms 
(U.S. Const., Amends. H and XIV) 

(By All Plaintiffs Against All Defendants) 

194. All ofthe above paragraphs are re-alleged and incorporated herein by 

reference. 

195. DEFENDANTS have imposed, and continue to impose, the Challenged 

I ' 
Fees at an excessive amount beyond yhat is necessary to defray its valid regulatory 

expenses, use the resulting windfall revenues to fund activities unrelated to any 

legitimate govemment interest that ccjncems the regulation of lawful firearm 

ttansactions. In doirig so, DEFENDAjNTS are abusing their discretion, applying 
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the "fees" in an unconstitutional manrier, and propagating customs, policies, and 

practices that infringe on PLAINTIFIjS' right to acquire firearms as guaranteed by 

the Second and Fourteenth Amendments. 

196. DEFENDANTS carmot satisfy their burden of justifying these customs, 

poHcies, and practices that infiinge PLAINTIFFS'rights. 

197. PLAINTIFFS are entitled to injunctive relief against DEFENDANTS 

and their officers, agents, servants, employees, and all persons in active concert or 

participation with them who receive actual notice of the injunction, enjoining them 

from engaging in such customs, policies, and practices. 

SECOND CLAIM FOR RELIEF: 
FACIAL VALIDITY OF CALIFORNIA PENAL CODE SECTIONS 12076(G) 

[28235], 12076.5(A),[28300], & 12805(E) [31650(C)] 
Violation of the Second Amendment Right to Keep and Bear Arms 

(U.S. Const., Amends. H and XIV) 
(By All Plaintiffs Against All Defendants) 

198. All of the above paragraphs are re-alleged and incorporated herein by 

reference. 

199. By expressly authorizing DpJ to use revenues from the Challenged Fees 

to fund activities unrelated to any legitimate govemment interest that concems the 

regulation of lawfiil firearm transactions, Califomia Penal Code sections 12076(g) 

[28235], 12076.5(a) [28300(a)-(b)], and 12805(e) [31650(c)] are unconstitutional 

on their face. 

200. PLAINTIFFS are entitled to permanent injunctive relief against 

DEFENDANTS, or any of their officers, agents, servants, employees, and all 

persons in active concert or participation with them who receive actual notice of. 

the injunction, enjoiriing them from enfprcing, or acting pursuant to, Califomia 

Penal Code sections 12076(g) [28235], 12076.5(a) [28300], or 12805(e) 

[31650(c)]. 

/ / / 

/ / / 
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THIRD CLAIM FOR RELIEF: 
VALIDITY OF CALIFORNIA PENAL CODE SECTIONS 

12076(e) &(g), 12076.5 J28300L 12088.9 [23690]̂  and 12805(e) [31650(c)] 
Violation of California Proposition 13 
(California Const., Art. XIIIA, Sec. 3) 

(By All Plaintiffs Against All Defendants) 

201. All of the above paragraphs are re-alleged and incorporated herein by 

reference. -

202. Because Califomia Penal Code sections 12076(e) & (g), 12076.5 

[28300], 12088.9 [23690], and 12805[e) [31650(c)] provide for excessive 

govemment assessments to be levied against lawful firearm purchasers, the 

revenues from which are used for activities unrelated to lawful firearm purchases, 

each ofthese sections constitute a "tax" under the Califomia Constitution, and 

were thus required to have been adopted by the Califomia Legislature pursuant to a 

two-thfrds vote of both legislative houses respectively, and since none was, each is 

void and unenforceable. 

203. PLAINTIFFS are thus entitled to permanent injunctive relief against 

DEFENDANTS, and any of their officers, agents, servants, employees, and all 

persons in active concert or participation with them who receive actual notice of 

the injunction, enjoining them from enforcing, or acting pursuant to, Califomia 

Penal Code sections 12076(e) [28225(a)-(c)], 12076,5 [28300], 12088,9 [23690], 

and 12805(e) [31650(c)], 

PRAYER 

WHEREFORE PLAINTIFFS pray for relief as follows: 

1) For a declaration that the Challenged Fees as cunentiy imposed by 

DEFENDANTS infringe upon the right to acquire firearms protected by the Second 

Amendment, as incorporated into the Fourteenth Amendment, by impermissibly 

preconditioning the exercise of that right on the payment of an excessive 

i • 
assessment, the revenues from which are being used to fund activities unrelated to 

any legitimate govemment interest that concems the regulation of lawful firearm 
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ttansactions, and that as such are invalid and carmot be imposed; 

2) For a preliminary and permanent prohibitory injunction forbidding 
j \ • 

DEFENDANTS and its agents, employees, officers, and representatives from 

imposing the Challenged Fees without first limiting the activities for which their 

revenues are used to only those activities conceming a legitimate govemment 

interest as to the regulation of lawful firearm transactions, and reducing their 

amounts to be commensurate with the actual costs of those activities. 

3) For a declaration that California Penal Code sections 12076(g) [28235], 

12076,5(a) [28300], or 12805(e) [316'50(c)] violate the Second Amendment on 

their face, 

4) For a preliminary and permanent prohibitory injunction forbidding 

DEFENDANTS and its agents, employees, officers, and representatives, from 

enforcing, or acting pursuant to, Califomia Penal Code sections 12076(g) [28235], 

12076,5(a) [28300], or 12805(e) [316^0(0)]. 

5) For a declaration that Califomia Penal Code sections 12076(e) & (g) 

[28225(a)-(c), 28235], 12076.5 [283o|)], 12088,9 [23690] and 12805(e) [31650(c)] 

are illegal taxes under Article XIIIA, Section 3 ofthe Califomia Constitution, 

6) For a preliminary and permanent prohibitory injunction forbidding 

DEFENDANTS and its agents, employees, officers, and representatives, from 

enforcing, or acting pursuant to, Califomia Penal Code sections 12076(e) & (g) 

[28225(a)-(c), 28235], 12076,5 [2830̂ 0], 12088.9 [23690] and 12805(e) [31650(c)]. 

7) For an order enjoining DEFEljiDANTS from charging or collecting the 

Challenged Fees in illegally excessive amounts, and from appropriating the 

Challenged Fees for purposes unrelated to legitimate govemment interests as to the 

regulation of lawful firearm transactions. 

/ / / ' . 

Ill 

III 
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8) For remedies available pursuant to 42 U.S.C. § 1983 and for an award of 

reasonable attomeys' fees, costs, and expenses pursuant to 42 U.S.C. § 1988, 

Califomia Code of Civil Procedure § 1021.5 and/or other applicable state and 

federal law; 

9) For such other and further relief as may be just and proper. 

Dated: August 25, 2011 Michel & Associates, P.C. 

Isi C. D. Michel 
C. D. Michel 
Attomey for the Plaintiffs' 
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C. D. Michel - S.B.N. 144258 
Sean A. Brady - S.B.N. 262007 
MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 
Long Beach, CA 90802 
Telephone: 562-216-4444 
Facsimile: 562-216-4445 
Email: cmichel@michellawvers.com 

FIRST AMENDED COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE 

Attomeys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO BRANCH COURTHOUSE 

BARRY BAUER, STEPHEN ) CASE NO. 1:11 -cv-01440-LJO-MJS 
WARKENTIN, NICOLE FERRY, 
LELAND ADLEY, JEFFREY 
HACKER, NATIONAL RIFLE 
ASSOCIATION OF AMERICA, 
INC., CALIFORNIA RIFLE PISTOL) RELIEF 
ASSOCIATION FOUNDATION, ) 
HERB BAUER SPORTING GOODS,) 42 U.S.C. sections 1983,1988 
INC. 

Plainfiffs 

vs. 
KAMALA HARRIS, in Her Official 
Capacity as Attomey General For the 
State ofCalifomia; STEPHEN 
LINDLEY iri His Official Capacity 
as Acting Chief for the Califomia 
Department of Justice, and DOES 1-
10. 

Defendants, 

PLAINTIFFS, by and through their undersigned attomeys, bring this 

Complaint for Declaratory and Injunctive Relief against the above-named 

Defendants, their employees, agents, and successors in office (collectively 

DEFENDANTS"), and in support thereof allege the following: 

1 
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INTRODUCTION 

1. This case involves an important constitutional principle, that a state may not 

impose a fee on the People as a precondition to their enjoyment of a fundamental 

right secured by the federal constitution if the fee either exceeds the state's costs of 

regulating the fee payer's exercise of that right or the fee is used to finance state 

activities not reasonably related to such regulations. 

2. Vindication of this principle requires enjoinment of DEFENDANTS' 

cunent implementation of its fee system for lawful firearm transactions, since it 

imposes fees that are both excessive and are improperly used to fund general law 

enforcement activities bearing no reasonable nexus to firearm purchasers nor valid 

regulations of thefr constitutionally protected activity. 

3. Califomia statutes confer on DEFENDANTS' the authority to impose 

multiple, separate fees on the purchaserŝ  of fu-earms. Payment of these fees is 

mandatory before one can receive a firearm. DEFENDANTS have discretion as to 

whether to charge these fees and in what amount to charge them, up to a statutorily 

imposed cap. 

4. DEFENDANTS' imposition of these fees, and in some cases the very 

statutes conferring the authority on DEFENDANTS to spend the revenues from the 
• J ' i • 

fees on exttaneous matters, violates PLAINTIFFS' Second Amendment rights. 

5. When a person wishes to obtain a fireann in Califomia, state law generally 

requires the person to obtain the firearm through a federally licensed Califomia 

firearm vendor (commonly known as an "FFL"). 

' DEFENDANTS are being sued in their official capacity as heads of the 
Califomia Department of Justice, which entity is authorized by the Legislature to 
assess the Challenged Fees. 

^ These fees apply even i fa firearm is not being purchased but gifted or 
ttaded as well. But for simplicity sake! "purchase" will be used throughout this 
Complaint to include all such activities unless specifically stated otherwise. 
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6. In doing so, the would-be purchaser must, among other things, fill out a 

Dealer's Record of Sale form ("DROS"), the information from which is used by 

DEFENDANTS to conduct a background check and confirm the would-be 

purchaser may lawfully receive firearms before he or she can take possession of 

any firearm. In the case of a handgun, the information is also used to register the. 

handgun to the purchaser in DEFENDANTS' Automated Firearm System ("AFS"). 

7. DEFENDANTS have statutory discretion to charge firearm purchasers a 

mandatory fee for processing each DROS, along with two additional fees, for every 

firearm transaction. And, in the case of a handgun, Califomia requires purchasers 

to have a valid Handgun Safety Certificate, for which DEFENDANTS may impose 

yet another fee. 

8. DEFENDANTS collect these fees through the FFL at the time of purchase 

and cunentiy exercise their discretion by uriiformly charging the statutorily 

allowed maximum amount for each of the Challenged Fees. 

9. PLAINTIFFS bring this suit to challenge the constitutionality of 

DEFENDANTS' imposition of these fees levied on the transfer of firearms; 

specifically, those fees provided for by Califomia Penal Code sections 28225(a)-(c) 
1 • 

[12076(e)], 28300(c) [12076.5(b)], 23|690(a) [12088.9(a)], and 31650(c) [12805(e)] 

(collectively, the "Challenged Fees").̂  

10. Each ofthe Challenged Fees as cunentiy imposed by DEFENDANTS 

infringes on PLAINTIFFS' Second Amendment rights, both because 

DEFENDANTS charge the fees in excessive amounts and because they improperly 

' Pursuant to the Legislature's enactment of Assembly Concunent 
Resolution 73 (McCarthy) 2006, which authorized a Non-Substantive 
Reorganization of Galifomia's Deadly Weapons Statutes, various Califomia Penal 
Code sections were renumbered, effective January 1, 2012. For convenience and 
ease of reference, the conespondlng p|revious code section for each referenced 
Penal Code section is provided in brackets. 
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utilize the fees' windfall revenues to finance general law enforcement activities 

unrelated to the regulation of lawful firearm purchases. 

11. It is not just PLAINTIFFS' contention alone that the Challenged Fees are 

excessive as cunentiy imposed. DEFENDANTS themselves have admitted as 

recently as 2010 that at least one of the Challenged Fees is too high. And, the 

accounts containing the revenues amassed from the Challenged Fees, which 

DEFENDANTS manage, regularly mn multi-million dollar annual surpluses when 

constitutional principles limit such gO|Vemment assessments to the reasonable cost 

of regulating the activity on which the fee is imposed. 

12. Nor is it just PLAINTIFFS' contention alone that revenues from the 

Challenged Fees are used for purposes beyond regulating lawful firearm 

purchasers. DEFENDANTS' history of supporting legislation to expand the list of 

activities for which DEFENDANTS rnay use revenues from the Challenged Fees, 

demonsttates DEFENDANTS' past and continuing use of the Challenged Fees' 

revenues unconstitutionally. 

13. Most notable is a recent amendment to the Califomia Penal Code adding 

mere possession of fu-earms to that list,'' thereby forcing lawful fu-earm purchasers 

to finance any law enforcement operation conceming unlawful firearm possession. 

This is tantamount to the govemment charging a fee to all speakers and the funds 

being used to subsidize law enforcement programs targeting a small subset of 

speakers who scream "fire" in a crowded theater. 

14. Despite the significant surpluses from their revenues and the use of those 

revenues on activities unrelated to regulating lawful firearm fransfers, DOJ chooses \. . . . ' • • 
to charge the maximum amounts statijtorily allowed for the Challenged Fees. 

15. Concomitant to their as applied challenge to DEFENDANTS' imposition 

of the Challenged Fees, PLAINTIFFS facially challenge certain Califomia Penal 

" See description of Senate Bill 819', discussed below at Paragraph 103. 
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Fees' revenues; specifically, Califomia Penal Code sections 28235,28225, 31650, 

and 28300. 

16. Because the Challenged Fees and their related statutes affect 

constitutionally protected activity, ineparable harm is presumed. Accordingly, the 

following relief from this Court is warranted: 

(a) a declaration that the Challenged Fees as cunentiy imfposed by 

DEFENDANTS are unconstitutionally excessive, and an injunction 

prohibiting DEFENDANTS from collecting the Challenged Fees until 

they reduce them to non-excessive amounts; 

(b) a declaration that DEFENDANTS' use of revenues from the 

Challenged Fees on special jveapon permitting and general law 

enforcement activities not reasonably related to the regulation of lawful 

firearm fransactions is unconstitutional, and an injunction prohibiting 

DEFENDANTS from using those revenues on such activities; and 

(c) a declaration that the Califomia Penal Code statutes with 

provisions authorizing DEFENDANTS' improper expenditures ofthe 

Challenged Fees' revenues on activities not reasonably related to the 

regulation of lawful firearm ttansactions are facially unconstitutional, and 

an injunction prohibiting DEFENDANTS from acting pursuant to those 

statutes, 

JURISDICTION and VENUE 

bunded on 28 U,S.C. §§ 1331 and 1343, in 

that this action arises under the Constitution and laws ofthe United States, and 

Under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to 

redress the deprivation, under color of the laws, statutes, ordinances, regulations, 

customs, and usages of the State of Califomia and political subdivisions thereof, of 

rights, privileges, or immunities secured by the United States Constitution and by 

17. Jurisdiction ofthis action is 
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Acts of Cong ress. 

18. PLAINTIFFS' claims for declaratory and injunctive relief are authorized 

by 28 U.S.C. §§ 2201 and 2202. 

19. Venue in this judicial disfrict is proper under 28 U.S.C. § 1391(b)(2) 

because a substantial part of the events or pmissions giving rise to the claims 

occuned in this district. 

PARTIES 

L Plaintiffs 

20. Plaintiff BARRY BAUER is a resident, property owner, and taxpayer of 

Fresno, Califomia. Within the last five years. Plaintiff BAUER has lawfully 

purchased firearms, including both handguns and long-guns, for which he has had 

to pay each of the Challenged Fees. Plaintiff BAUER intends to continue to 

purchase firearms through an FFL in the future, 

21. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are 

residents, property owners, and taxpayers of Fresno, Califomia. Within the last five 
I : • 

years, each has purchased multiple firearms from both an FFL and a private party, 

through an FFL as required by Califomia Penal Code § 26500 [12070]. These 

ttansactions have consisted of both handguns and long-guns. Some of these 

ttansactions involved a single firearm, while others involved multiple handguns 

(by way of private party transfers), multiple long-guns, and a combination of a 

handgun and a long-gun. Plaintiffs WARKENTIN and HACKER intend to 

continue their pattem of regularly purchasing firearms through an FFL in the 

future., 

22. For each of their transactions. Plaintiffs WARKENTIN and HACKER 

have paid all fees Califomia requires for firearm transfers described below. 

Accordingly, each of them has paid $50 in state fees for a ttansaction including a 

single handgun and a single long-gun, $46 for a transaction including two 

handguns, and $25 for ttansactions involving a single firearm or multiple long-
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guns.' Plaintiffs WARKENTIN and HACKER have had to pay the Challenged . 

Fees multiple times in the same year, and, in some cases, the same month. Also, 

Plaintiffs WARKENTIN and HACKER have each had to pay Galifomia's $15 fee 

to obtain a Handgun Safety Certificate once within the last five years, 

23. Plaintiff NICOLE FERRY is a resident of Fresno, Califomia, Within the 

last five years. Plaintiff FERRY has purchased handguns from an FFL for 

self-defense and target practice. For each ofher ttansactions. Plaintiff FERRY has 

paid all "fees" Califomia requires for firearm ttansfers described below. Plaintiff 

FERRY has had to pay Galifomia's fees for firearm transfers more than once in the 

same year. Also, Plaintiff FERRY has had to pay California's $15 fee to obtain a 

Handgun Safety Certificate once within the last five years. Plaintiff FERRY 

intends to purchase firearms through an FFL in the future. 

24. Plaintiff LELAND ADLEY is a resident, property owner, and taxpayer of 

Fresno, Califomia. Within the last five years. Plaintiff ADLEY has purchased 

multiple firearms from both an FFL and a private party, through an FFL as required 

i ' 
by Califomia Penal Code § 26500 [12070], including both handguns and 

long-guns, 

25. For each pf his fransactions. Plaintiff ADLEY paid all fees Califomia 

requires for firearm ttansfers described below. Plaintiff ADLEY has had to pay 

Galifomia's fees for firearm ttansfers multiple times in the same year. Also, 

Plaintiff ADLEY has had to pay California's $15 fee to obtain a Handgun Safety 

Certificate once within the last five years. Plaintiff ADLEY intends to continue his 

pattem of regularly purchasing firearms through an FFL in the future, 

26. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC. 

(hereafter "NRA") is a non-profit entity classified under section 501(c)(3) of the 

^ See OVERVIEW OF REGULATORY SCHEME, Section II. - "Califomia 
Fees Imposed on Firearm Sales and Transfers" for an explanation and breakdown 
of each ofthese fee amounts. 
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Intemal Revenue Code and incorporai 

principal place of business in Fairfax, 

approximately 4 million persons. The 

ted under the laws of New York, with its 

Virginia. NRA has a membership of 

purposes of NRA include protection of the 

right of law-abiding citizens to keep and bear firearms for the lawful defense of 

their families, persons, and property, and from unlawful govenmient regulations 

and preconditions placed on the exercise of that right. NRA spends its resources on 

each of those activities. NRA brings this action on behalf of itself and its hundreds 

of thousands of members in Califomia, including Plaintiffs BAUER, 

WARKENTIN, ADLEY, and HACKER, who have been, are being, and will in the 

future be subjected to DEFENDANTS' imposition ofthe Challenged Fees. 

27. PlaintiffCALIFORNL\ RIFLE AND PISTOL ASSOCIATION 

FOUNDATION ("CRPA FOUNDATION") is a non-profit entity classified under 

section 501(c)(3) of the Intemal Revenue Code and incorporated under Califomia 

law, with headquarters in Fullerton, Cjalifomia. Contributions to the CRPA 

FOUNDATION are used for the direct benefit of Califomians. Funds contributed 

to and granted by CRPA FOUNDATION benefit a wide variety of constituencies 

throughout Califomia, including gun collectors, hunters, target shooters, law • 

enforcement, and those who choose to own a firearm to defend themselves and 

their families. The CRPA FOUNDATION spends its resources seeking to raise 

awareness about unconstitutional laws, defend and expand the legal recognition of 

the rights protected by the Second Amendment, promote firearms and hunting 

safety, protect hunting rights, enhance marksmanship skills of those participating 

in shooting sports, and educate the general public about firearms. The CRPA 

FOUNDATION supports law enforcement and various charitable, educational, 

scientific, and other firearms-related public interest activities that support and 

defend the Second Amendment rightsj of all law-abiding Americans. 

28. In this suit, the CRPA FOUNDATION represents the interests of its many 

citizen and taxpayer members and members of its related associatiori the Califomia 

8 
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Rifle and Pistol Association who reside in Califomia and who wish to sell or 

purchase firearms, or who have sold or purchased firearms, and have been charged 

fees imposed by the laws of the State |)f Califomia associated with those 

ttansactions. These members are too numerous to conveniently bring this action 

individually. The CRPA FOUNDATipN brings this action on behalf of itself and 

its tens of thousands of supporters in Califomia, including Plaintiff BAUER, who 

have been, are being, and will in the future be subjected to DEFENDANTS' 

imposition of the Challenged Fees. 

29. Plaintiff HERB BAUER SPORTING GOODS, INC., is a Califomia 

corporation with its principal place of business in the County of Fresno, Califomia. 

It is a licensed firearms dealer under both federal and Califomia law (i.e., an FFL) 

that sells a variety of firearms, including both long-guns and handguns. Califomia 

law requires Plaintiff HERB BAUER to collect the Challenged Fees for DOJ, at 

DOJ's direction, from firearm fransferees. Accordingly, Plaintiff HERB BAUER is 

injured by its being forced to facilitate DEFENDANTS' unlawful fee collection 

activities. 

30. The individual PLAINTIFFS identified above are residents and taxpayers 

ofCalifomia from the City and County of Fresno who have been required to pay 

the Challenged Fees in violation of their rights and applicable law. 

31. : Each of the associational PLAINTIFFS identified above has individual 

members who are citizens .and taxpayers of Califomia, including in Fresno County, 

who have ari acute interest in purchasing firearms and do not wish to pay unlawful 

fees, taxes, or other costs associated with that purchase and thus have standing to 

seek declaratory and injunctive relief to halt or reduce the imposition or charging 

of unconstitutional fees. The interests of these members are germane to their 

respective associations' purposes; and neither the claims asserted nor the relief 

requested herein requires their members participate in this lawsuit individually. 

/ / / ' 
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1 II. Defendants 

2 32. Defendant KAMALA HARRIS is the Attomey General of Califomia. She 

3 is the chief law enforcement officer of Califomia, and is charged by Article V, 

4 Section 13 of the Califomia Constitution with the duty to inform the general public 

5 and to supervise and instmct local prosecutors and law enforcement agencies 

6 regarding the meaning ofthe laws ofthe State, including the Challenged Fees, and 

7 to ensure the fair, uniform and consistent enforcement of those laws throughout the 

8 state. She is sued in her official capacity. 

9 33. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau 

10 of Firearms and, as such, is responsible for executing, interpreting, and enforcing 

11 the laws ofthe State of Califomia - as well as its customs, practices, and policies -

12 at issue in this lawsuit. He is sued in ijis official capacity. 

13 34. Defendants HARRIS and LINDLEY (collectively "DEFENDANTS") are 

14 responsible for administering and enforcing the Challenged Fees, are in fact 

15 presently enforcing the challenge provision against PLAINTIFFS, and will 

16 continue to enforce the Challenged Fees against PLAINTIFFS. 

17 35. The tme names or capacitiesi, whether individual, corporate, associate or 

18 otherwise of the DEFENDANTS narned herein as DOES 1-10, are presently 

19 unknown to PLAINTIFFS, who therefore sue said DEFENE)ANTS by such 

20 fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition 

21 to show the tme names, capacities, and/or habilities of DOE Defendants i f and 

22 when they have been determined. 

23 OVERVIEW OF REGULATORY SCHEME 

24 I. Constitutional Provisions and Controlling Law 

25 36. The Second Amendment to the United States Constitution provides: "A 

26 well regulated militia, being necessary to the security of a free State, the right of 
i 

27 the people to keep and bear arms, shall not be infringed." U.S. Const, amend. I I . 
28 37. The United States Supreme Court held in District of Columbia v. Heller, 

10 
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1 554 U.S. 570 (2008), that the Second Amendment of the United States Constittition 

2 protects an indiyidual civil right to pô ssess firearms for self-defense. 

3 38, The Court soon thereafter held in McDonald v. Chicago, 561 U.S. 3025 

4 (2010), that the Second Amendment is incorporated through the Due Process 

5 clause of the Mth Amendment to restrict state and local governments\from 

6 infringing on the individual right to keep and bears arms, and confirmed the right is 

7 a fundamental one, 

8 39. The right to keep and bear arms for self-defense implies a corresponding 

9 right to acquire firearms. See Ezell v. City of Chicago, 651 F.3d 684, 704 (7th Cir. 

10 2011); see also Andrews v; State, 50 Tenn. 165, 178, 8 A. Rep, 8, 13 (1871) (cited 

11 approvingly i n a t 614). 

12 40. In Cox V. New Hampshire, 312 U.S. 569 (1941), the United States 

13 Supreme Court indicated that government's authority to levy fees on the exercise 

14 of constitutional rights is limited. Thej Court held that fees charged for licenses to 

15 parade on public property, being protected speech activity, can only be of amounts 

16 necessary to "meet the expense incident to the administtation of the Act and to the 

17 maintenance of public order in the matter licensed." Id. at 577 (emphasis added). 

18 Any additional charge above and beyond that rate would be invalid. 

19 41. In Murdock v. Pennsylvanial 319 U.S. 105 (1943), the United States 

20 Supreme Court expounded on the principle it enunciated in Cox, holding "[a] state 

21 may not impose a charge for the enjoyment of a right granted by the federal 

22 constitution" because "a person cannot be compelled to purchase, through a license 

23 fee or a license tax, the privilege freely granted by the constitution." M at 112. The 

24 Murdock Court qualified that general jmle by indicating that States may impose a 

25 fee when constitutionally protected activity is involved, but only if the fee is 

26 imposed "as a regulatory measure and calculated to defray the expenses of policing 

27 the activities in question." It is not permissible, however, to impose "a flat license 

28 tax levied and collected as a conditioii" to the "enjoyment of a right granted by the 

11 
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Federal Constitution" and "unrelated to the scope of the activities of [the fee 

payer]." Id. at 114. 

II; California Fees Imposed on Firearm Sales and Transfers 

42. Califomia confers discretion on DOJ to inipose various fees - all of which 

have a statutory cap - on firearm purchasers, which they must pay as a prerequisite 

to qualify for receiving a firearm. | 

A. The Dealer's Record of Sale (DROS) Fee' 

43. Califomia Penal Code sections 28225(a)-(c) [fonnerly 12076(e)], 28230 

[12076(f)], 28235 [12076(g)], and 28240(a)-(b) [12076(i)], establish the fees 

associated with a DROS, and govem what the funds collected therefrom can be 

used for. 

44. Subdivision (a) of Penal Code section 28225 [12076(e)] provides: 

The [DOJ] may require the [FFL] to charge each firearm purchaser a 
fee not to exceed fourteen dollars ($14), except that the fee may be 
increased at a rate not to exceed any increase in the Califomia 
Consumer Price Index as compiled and reported by the Department of 
Industrial Relations. 

45. The use of the "may" in subdivision (a) of Penal Code section 28225 

[12076(e)] makes clear that DEFENE)ANTS are not required to charge the 

maximum fee amount allowed for by that statute, or to even charge any fee at all. 

46. Penal Code section 28240(a) [12076(i)(l)] mandates that DOJ charge only 

one DROS fee for a single ttansaction on the same date for any number of firearms 

that are not handguns. This means regardless of the number of long-guns (i.e., rifles 

and shotguns) an individual purchases at one time, the DOJ charges one DROS fee 

for all of them. 

47. Penal Code section 28240(b) [12076(i)(2)], provides that, iri a single 

* The fees DOJ charges pursuant to Califomia Code of Regulations, Title 
11, Section 4001, and Penal Code sections 28225(a)-(c) [12076(e)], 
12076(f)(1)(B) [28230(a)(2)], discussed herein, shall be refened to as the "DROS 
fee" throughout. 

12 
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1 ttansaction on the same date for the delivery of any number of handguns, the DOJ 

2 must charge a reduced DROS fee for any additional handguns that are part of that 

3 same ttansaction. This means when ari individual purchases more than one handgun 

4 at the same time, the DOJ charges thej DROS fee in full for the first handgun and a 

5 reduced DROS fee for each additional handgun. 

6 48. Where an individual purchases a handgun and any number of long-guns at 

* I 
7 the same time, DOJ charges the purchaser a full DROS fee for each ttansaction. 

8 This means where a long-gun is purchased along with a handgun the purchaser 

9 rnust pay two full DROS fees, one for the handgun and one for the long-gun -

10 despite no separate DROS fee being required for additional long-gun purchases and 

11 only a reduced DROS fee being required for each additional handgun. 

12 49. The DOJ promulgated Califomia Code of Regulations, Title 11, section 

13 4001, increasing the cap on the DROS fee from $14 to $19 for the first handgun or 

14 any amount of rifles/shotguns in a single ttansaction, and capping the DROS fee 

15 for each additional handgun being purchased along with the first handgun at $ 15. 

16 50. Subdivision (b) of Penal Code section 28225 [12076(e)] further provides 

17 that "[t]he [DROS] fee shall be no mcjre than is necessary to fund" the activities 

18 enumerated at Penal Code section 28225(b)(l)-(l 1) [12076(e)(l)-(10)]. 

19 51. Penal Code section 28225(b)(l 1) [12076(e)(10)] purports to authorize the 

20 DOJ to use revenues frorri the DROS fee to fund "the estimated reasonable costs of 

21 [DOJ] firearms-related regulatory and enforcement activities related to the sale, 

22 purchase, possession, loan, or transfer of firearms." 

23 52. Prior to January 1, 2012, section 28225(b)(l 1) [12076(e)(10)] did not 

24 provide for expenditure of DROS fee revenues on the mere "possession" of 

25 furearms. But the Legislature amended that section during the 2011 Legislative 

26 session to allow for such, based on its following purported findings: 

27 SECTION 1. The Legislature finids and declares all of the following: 

28 (a) Califomia is the first and only state in the nation to establish an 
/ , '13 
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automated system for ttacking handgun and assault weapon owners who 
niight fall into a prohibited status. 

(b) The Califomia Department of Justice (DOJ) is required to maintain 
an online database, which is; cunentiy known as the Armed Prohibited 
Persons System, otherwise known as APPS, which cross-references all 
handgun and assault weapoii owners across the state against criminal 
history records to deterrmne| persons who have been, or will become, 
prohibited from possessing a firearm subsequent to the legal acquisition 
or registtation of a firearm pr assault weapon. 

(c) The DOJ is further required to provide authorized law enforcement 
agencies with inquiry capabilities and investigative assistance to 
determine the prohibition status of a person of interest. 

(d) Each day, the list of armed prohibited persons in Califomia grows 
by about 15 to 20 people. There are cunentiy more than 18,000 armed 
grohibited persons in Califomia. Collectives, these individuals are 
elieved to be in possession! of over 34,000 handguns and 1,590 assault 

weapons. The illegal possession of these firearms presents a substantial 
danger to public safety. 

(e) Neither the DOJ nor local law enforcement has sufficient resources 
to confiscate the enormous backlog of weapons, rior can they keep up 
with the daily influx of newjy prohibited persons. 

(f) A Dealer Record of Sale |fee is imposed upon every sale or ttansfer 
ofa firearm by a dealer in Califomia. Existing law authorizes the DOJ to 
utilize these funds for firearms-related regulatory and enforcement 
activities related to the sale, | purchase, loan, or transfer of firearms 
pursuant to any provision listed in Section 16580 of the Penal Code, but 
not expressly for the enforcement activities related to possession. 

(s) Rather than placing an additional burden on the taxpayers of 
Califomia to fund enhanced! enforcement of the existing armed prohibited 
persons program, it is the intent of the Legislature in enacting this 
measure to allow the DOJ to utilize the Dealer Record of Sale Account 
for the additional, liriiited purpose of funding enforcement of the Armed 
Prohibited Persons System. 

53. Penal Code section 28230(a)(2) [12076(f)(1)(B)] provides for DOJ to also 

use DROS fee revenues for "the actual processing costs associated with the 

submission of a [DROS] to the [DOJ]." 

54. Section 28235 [12076(g)] pr|)vides: 

All money received by the department pursuant to this article shall 
be deposited in the Dealers' Record of Sale Special Account of the 
General Fund, which is hereby created, to be available, upon 
appropriation by the Legislature,! for expenditure by the 
department to offset the cos 
following: 

costs incuned pursuant to any of the 

14 
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of Section 27560. 

This article. 
Section 18910. 
Section 27555. 
Subdivisions (d) and (e) 
Article 6 (commencing with Section 28450). 
Section 31110. 
Sectipn 31115. 

) Subdivision (a) of Section 32020. 
Section 32670. 
Section 33320. 

55. The reference to "this article" in section 28235 means Article 3 of 

Chapter 6 of Title 4 of Part 6 ofthe Califomia Penal Code (begirming at 

section 28200 and ending with section 28250), which includes the section 

providing for imposition ofthe DROS fee. 

56. The activities covered in the Penal Code sections referenced by section 

28235 [12076(g)] include: (1) inspections of "Destinctive Device" Permit-Holders 

(Cal. Penal Code § 18910 [12305(f)-(g)]); (2) the Califomia FFL Check Program 

(Cal. Penal Code § 27555 [12072(f)(1)]); (3) a public education program pertaining 

to importers of personal handguns (Cal. Penal Code § [27560(d)-(e)]) 

[12072(f)(2)(D)]; (4) the Centtalized List of Exempted FFLs (Cal. Penal Code § 

28450, etseq. [12083]); (5) inspectioris of "Assauh Weapon" Permit-Holders (Cal. 

Penal Code § 31110 [12289.5]); (6) public education program regarding 

registtation of "assault weapons" (Cal. Penal Code § 31115 [12289]); (7) retesting 

of handguns certified as "not unsafe" j(Cal. Penal Code § 32020(a) [12131(c)]); (8) 

inspections of Machine Gun Permit-Holders (Cal. Penal Code § 32670 [12234]); 

and (9) inspections of Short-Baneled Long Gun Permit-Holders (Cal, Penal Code § 

33320 [12099]). 

57. Pursuant to statute, revenue from the DROS fee is supposed to be 

deposited into the DROS Special Account of the General Fund ("DROS Special 

15 
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Accounf). Cal. Penal Code § 28235 [12076(g)].' 

B. Firearms Safety and Enforcement Special Fund Fees 

58. Califomia Penal Code section 28300(a)-(b) [12076.5(a)] provides: 

(a) The Firearms Safety and 
established in the State Treasury 

Enforcement Special Fund is hereby 
and shall be administered by the [DOJ]. 

(b) Notwithstanding Sectiori 13340 ofthe Govemment Code, all moneys 
in the mnd are continuously appropriated to the [DOJ], without regard to fiscal 
years, for the purpose of implementing and enforcinjgthe provisions of Article 
2 (commencing with Section 31610) of Chapter 4 ofDivision 10, enforcing 
Section 830.95; Titie 2 (commencing with Section 12001) of Part 4, Sections 
16000 to 16960 [12070(c)(2)]^iriclusive, Sections 16970 [12277] to 17230 
[12650], inclusive. Sections 17240 [12401] to 21390 ri2(J28(a)], inclusive, 
and Sections 21590 [12028(a)] to 34370 [12078(a)(5)J, inclusive, and for the 
establishment, maintenance, and !upgrading of equipment arid services 
necessary for firearms dealers to comply with Article 2 (commencing with 
Section 28150 [12077(g)]). 

59. The "provisions of Article 2j' mentioned in Section 28300(b) concem the 

Handgun Safety Certificate Program (discussed below) provided for in sections 

31610 [12800], 56 .̂ 

60. Califomia Penal Code section 830,95 mentioned in Section 28300(b) 

prohibits picketing while wearing the uniform of a peace officer, 

61, Title 2 (commencing with Section 12001) of Part 4 concems sentence 

enhancements for convictions of firearm related crimes, 

62, The provisions ranging between Section 16000 and 34370 [12078(a)(5)] 

mentioned in section 28300(b) as actijvities funded by the Firearms Safety and 

Enforcement Special Fund, include all manner of laws regulating "deadly 

weapons," including not only handguns and long-guns, but also "unsafe 

' DEFENDANTS deposit (and commingle) funds collected from some 
additional fees - for special firearm licensing and miscellaneous services {see e.g., 
Cal, Penal Code §§ 30900-30905 [12285(a),(b)]), concealed weapon permit 
applications and Cal, Pen. Code § 26i90(a)-(b) [12054]), "Assault Weapon" 
Permits - into the DROS Special Account. The validity of those fees is not at 
issue, here; rather, what is at issue is whether DEFENDANTS spend revenues 
from the Challenged Fees on regulating the activities those other fees are collected 
for. PLAINTIFFS contend that DEFENDANTS are improperly doing so. 

16 
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handguns," machine guns, "assault weapons," destmctive devices, ammunition, 

boobyttaps, body armor, tear gas, silencers, switchblade knives, and "less lethal 

devices." 

63. The Firearms Safety and Enforcement Special Fund is funded by 
I ^ revenues generated from two separate fees charged to firearm purchasers. 

1. The $5 Fee 

64. CaUfomia Penal Code Section 28300(c) [12076.5(b)] provides: 

(c) The [DOJ] may require firearms dealers to charge each person who 
obtains a firearm a fee not to exceed five dollars ($5) for each transaction. 
Revenues from this fee shall be deposited in the Firearms Safety and 
Enforcement Special Fund. 

65. Section 28300 [12076.5] does not requfre the DOJ to charge the maximum 

amount authorized under that statute {i.e., $5), or to even charge any fee at all. 

2. The Handgun Safety Certificate Exam Fee ($15) 

66. A would-be handgun purchaser must obtain a Handgun Safety Certificate 

("HSC") before a handgun may be legally received. Cal. Penal Code § 31615. 

67. To obtain an HSC, a certified instructor (usually the FFL) administers a 

test for which the certified instmctor is charged up to fifteen dollars ($15) by the 

DOJ.̂  The $15 fee ("HSC Exam fee") is generally charged tp the exam taker by the 

FFL, as allowed by law. i 

68. Upon passage ofthe test, an individual receives an HSC, which is valid 

for five (5) years, meaning an HSC holder can purchase handguns throughout the 

5-year period the HSC is valid without retaking the test or repaying the HSC Exam 

Fee. Once the HSC expires (after 5 years) the person would have to pay the HSC 

Exam Fee and pass the exam again before the person could purchase or receive a 

handgun. 

69. Funds collected from the HSC Exam Fee are placed in the Firearms Safety 

(Cal. Pen. Code § 31650(c) [12805(e)]) 

17 
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and Enforcement Special Fund. See Cal. Pen. Code § 31650(d) [12805(f)]. 

70. Section 31650(c) [12805(e)], the statiite conferring authority on DOJ to 

charge the HSC Exam fee, does not require the DOJ charge the maximum amount 

authorized under that statute, or to even charge any fee at all. 

C. Firearm Safety Account Fee ($1) 

71. Penal Code section 23690 [12088.9] provides: 

(a)(1) The Department of Justice may require each dealer to charge each 
firearm purchaser or ttansferee a 
firearm ttansaction 

fee not to exceed one dollar ($1) for each 

(2) The fee shall be for the purpose of supporting department projgram 
costs related to this act, including the establishment, maintenance, ana 
upgrading of related database systems and public rosters. 

(b)(1) There is hereby created within the General Fund the Firearm Safety 
Account. 

(2) Revenue from the fee imlposed by subdivision (a) shall be deposited 
into the Firearm Safety Account and shall be available for expenditure by the 
Department of Justice upon appropriation by the Legislature. 

(3) Expenditures from the Firearm Safety Account shall be limited to 
program expenditures as defined by subdivision (a), 

72, There is no provision in Califomia law requiring DOJ to charge this fee at 

all. 

D. Legislative History of the DROS Fee and Management of the DROS 
Special Account 

73, The origins of the DROS system and its related fees are believed to go 

back to sometime in the 1920s, 

74, The amount of a DROS fee in and around the year 1990 was $4,25, See 

S.B. 670, 1995-1996 Leg. Sess. (Cal. 1995) (as inttoduced Feb. 22, 1995). 

75. By 1995, the DROS fee had ballooned to $14.00, an increase of greater 

than 300 percent in less than five years. Id. 

76. In 1995, the Califomia Legislature passed Senate Bills 670 and 671 to cap 

the rate for a DROS fee at $14.00, with increases "at a rate not to exceed any 

increase in the Califomia Consumer Price Index." That amendment is reflected in 

18 
FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 



Case l:il-cv-01440-LJO-MJS Document 12 Filed 02/09/12 Page 19 of 38 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Penal Code section 28225(a) [ 12076(e)] described above. 

77. Senate Bill 670 (1995-1996 Reg. Sess. (Cal. 1995) (as enacted) fiirther 

prohibited the DOJ from using the fee to "directly fiind or as a loan to fund any 

program not specified." 

78. In the following years, a trend of appropriating DROS fee revenues to pay 

for additional activities unrelated to the clearance of the purchaser to buy a firearm 

or registisr handguns emerged. A series of bills passed that allowed monies in the 

DROS Special Account to pay for the ever-expanding list of programs and services 

found at section 28235 [12076(g)]. 

79. For example. Assembly Bill 2080 (2002) established a program to address 

illegal firearms trafficking and authorized its funding from the DROS Special 

Account, See Penal Code §§ 27555 [li2072(f)(l)], 28235 [12076(g)], 

80. Assembly Bill 2580 (2002) specifically amended section 28235 

[12076(g)] to authorize funding from the DROS Special Account for the 

inspections of several classes of dangerous weapon permit-holders. See Cal. Penal 

Code §§ 28235 [12076(g)], 12099 [33320] [inspections of short-baneled long gun 

permit-holders], 32670 [12234] [inspections of machine gun permit-holders], 

31110 [ 12289.5] [inspections of "assault weapon" permit-holders], 19000 

[ 12305(f)-(g) [inspections of destmctive devices permit-holders]. 

81. Assembly Bill 2902 (2002) specifically amended section 28235 

[12076(g)] to authorize funding for th|e maintenance of the Cenfralized List of 

Exempted FFLs and the re-testing of handguns deemed "not unsafe." See Cal. 

Penal Code §§ 28235 [12076(g)], \2^p[2M50 et seq. ], 32020 [12131(c)]. 

82. In 2001, Plaintiff NATIONAL RIFLE ASSOCIATION (NRA) requested 

the Office of Califomia State Auditor|("CSA") to investigate the DOJ's operation 

of the DROS program, believing that DROS Special Account funds were being 

misused. 

83. CSA responded to Plaintiff NRA's request, stating that an audit of the 
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DROS program could only be conduĉ ted by request from the Joint Legislative 

Audit Committee ("JLAC"). PlaintiffNRA then began working with members of 

the Legislature to prepare a request to| JLAC for an audit. 

84. Before Assembly Bill 2080's final passage in 2002, the Office of 

Legislative Counsel was asked by Seriator Bill Monow to opine on whether 

Assembly Bill 2080 authorized using DROS fee revenues, paid by individual 

firearms transferees, to support Assembly Bill 2080's purposes. 

i 
85. While awaiting the Office of Legislative Counsel's response to that 

request, then Assemblyman (now Senator) Rod Wright sought information on the 

DROS Special Account from the D0,| and Legislative Analyst's Office from the 

Assembly Budget Committee, A week later, the Assembly Budget Subcommittee 

on State Administtation ordered the DOJ to submit a report on the DROS Special 

Account staUis, See 2002 Budget Act, Item 0820-001 -0460. 

86. The first report DOJ submitted to the Assembly Budget Subcommittee on 

State Administtation detailed the status of the DROS Special Account. But no audit 

of spending was provided. 

87. Later that year, the Office ofjLegislative Counsel responded to Senator 

Monow's request regarding expending DROS Fee revenues to support Assembly 

Bill 2080, with the following analysisj: 

Section 28225(b) [ 12076(e)] provides that the DROS fee be no more than 

is necessary to reimburse designated program purposes and may not be 

used to fund any other program; Nevertheless, section 28235 [12076(g)] identifies other purposes for 

which funds in the DROS Special Account may be used; 

Under the mles of statutory constmction, section 28235 [12076(g)] refers 

generally to money in the DROS Special Account, rather than specifically 

to the revenue from the section 28225(a) [ 12076(e)] DROS fee; 

Because the DROS Special Account contains funds in addition to fees 
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obtained pursuant to 28225(b)(l)-(10) [12076(e)], the purposes of section 

28235 [ 12076(g)] may be accomplished without the use of 28225(a) 

[12076(e)] [DROS] fiinds; 

Because Assembly Bill 2080 did not amend 28225(a)-(c) [ 12076(e)] to 

fund its new purposes, 2823j5 [12076(g)] could not be constmed to 

authorize the expenditure of DROS fees for any purpose not specified in 

28225(b) [12076(e)]; 

88. The Office of Legislative Cpimsel's response provided its explanation on 

how it believed 28225(a)-(c) and 28235 [subsections (e) and (g) of section 12076, 

respectively] could coexist. Though the Office of Legislative Counsel explained 

how those sections could coexist, it did not say DOJ was actually limiting 

expenditures in such a manner. 

89. The DOJ and the Legislative Analyst's Office then submitted a 

supplemental report on the status of the DROS Special Account to the Legislature 

pursuant to the 2002 Budget Act, IteJi 0820-001-0460. That report summarized the 

armual DROS Special Account revenues and expenditures, DROS-related 

programs, DROS application receipt information, the fees then charged, and the 

average cost of processing each application. Claiming that expert staff and 

necessary funding were unavailable, however, the report did not provide the 

necessary comprehensive examination into the DOJ's fee stmcture to determine 

whether the DROS fee was recovering actual costs of the DROS program, or what 

aspects of it, or if adjustments to the amount ofthe fee were appropriate. DOJ thus 

conceded that it was expending millions pf dollars without information showing 

that expenditures of funds from the DROS fee were legally authorized, 

90. In 2003, Assembly Bill 161 passed, removing the prohibition on using 

DROS fee revenues to "directly fund or as a loan to fund any program not 

specified." AB 161 therefore allowed DOJ to use funds collected from firearm 

ttansactions for any "regulatory and enforcement activit[y] related to the sale, 
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purchase, loan, or transfer of firearms" regardless of whether the activity related to 

constitutionally allowable spending.' 

91. As Assembly Bill 161 made its way through the legislative process, the 

bill's sponsor argued that it did not expand the use of revenues from the DROS fee, 

but merely c/ar//?e<f their use.'" 

92. The Bill Analysis of Assembly Bill 161 also indicates the Legislature 

relied ori the Legislative Counsel's opjinion that DROS fee revenues could not be 

used to fund the activities riiandated b)y Assembly Bill 2080. 

93. The enactment of section 28225(b)(l 1) [12076(e)(10)] expanded the 

scope of section 28225(a)-(c) [12076(e)], providing a "catch-all" to ensure that 

those programs (z.e., those sections listed in section 28235 [12076(g)]) could be 

supported by revenues from the DROS fee in the DROS Special Accpunt. 

94. Noting that the DOJ's previous reports lacked sufficient detail, on January 

26, 2004, Senator Monow submitted a written request to the JLAC, seeking a 

formal audit of the DROS Special Account. That request was heard a month later." 

95. A year after Assembly Bill Ipl passed and expanded the list of activities 

that DROS funds could be spent on, the DOJ adopted Califomia Code of 

Regulations, titie 11, section 4001, which increased the cap on DROS Fees as 

described above in Paragraph 49. No support was provided by DOJ tying the $5 

' Found in cunent Penal Code section 12076(e)(10) [28225(b)(l 1)], which 
was further amended in the 2011 Legislative session by Senate Bill 819 as 
described below. 

See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale 
Special Account - Expanding Authorized Use - Appropriation to Fund Firearms 
Trafficking Prevention Act of 2002, at 10 (July 8, 2003) available at 
http://www.leginfo.ca.gov/pub/03-04 îll/asm/ab 0151-0200/ab 161 cfa 200307 
08 141850 sen comm.html Tlast visited Jan. 11. 2012). 

" PLAINTIFFS have so far been unable to ascertain the vote or outcome of 
that Febmary 24, 2004 hearing, despite diligent efforts. 
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increase of the maximum fee (from $14 to $19) to the Califomia Consumer Price 

Index to which DROS fee increases are statutorily limited, nor was any support 

provided by DOJ justifying the $15 fee as necessary to cover its costs relating to 

the sale of an additional handgun. 

96. Califomia Code of Regulations, title 11, section 4001 remained in effect 

without any attempts by DOJ to amend it to raise or lower the DROS fee, until 

2010 when the DOJ issued a notice o 

lower the maximum fee allowed from 

amount of $14. 

97. The 2010 initial statement o 

proposed mlemaking stating its intent to 

$19 to the pre-2004 emergency regulation 

reasons conceming the proposed mlemaking 

indicated that "although the volume of DROS fransactions has increased, the 

average time spent on each DROS, and thus the processing cost, has decreased."'̂  

It also noted that "[t]he proposed regulations [would] lower the cunent $19 DROS 

fee to $14, commensurate with the actual cost of processing a DROS." (emphasis 

added).'̂  

98. Ultimately, the 2010 proposed mlemaking was not adopted, thereby 

allowing DOJ to continue obtaining an invalid windfall from DROS fee revenues 

to fund present and future govemment activities. 

99. After rejection of the proposed decrease in the DROS fee, PlaintiffNRA 

submitted a request under the Califomia Public Records Act to the DQJ Bureau of 

Firearms, seeking all writings constituting, referring or relating to (1) the DOJ's 

policies and procedures for the handling and management of the DROS Special 

Account since January 1, 2000, and (2) a detailed accounting of the DROS Special 

Account for the same period. 

12 Cal, Dept, of Justice, Initial Statement of Reasons conceming Proposed 
DROS Fee Regulations (2010), available at 
http://ag.ca.gov/firearms/regs/DROSisor.pdf (last visited Jan. 11, 2012). 

Id. 
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1 100. An attomey with the DOJ's Bureau of Firearms responded that there was 

2 no present way to compile the information sought, that no cunent audit of the 

3 DROS Special Account existŝ  that an official audit would be required, and that the 

4 Legislature has no money to initiate one, 

5 101, Plaintiff NRA was provided, however, with a list of services the DOJ 

6 Bureau of Firearms provides using monies from the DROS Special Account, a table 

7 summarizing the statutory and regulatory authority for the fees charged and 

8 services provided, a table summarizing DROS Special Account armual revenues 

9 and expenditures since 2001, and a summary of the number of long-gun and 

10 handgun transactions for which the DROS fee was collected during the same 

' 11 period, 

12 102, In 2011, PlaintiffNRA sent the DOJ a follow-up request under the 

13 Public Records Act, seeking records explaining what constituted "DROS 

14 enforcement activities" as identified in the table DOJ previously disclosed that 

15 summarized its purported authority for the fees charged and services provided. 

16 Plaintiff NRA also requested other dojcuments, including ledgers identifying 

17 individual ttansactions since 2001, The DOJ again asserted that no such accounting 

18 exists, raised numerous privilege grounds, and denied PLAINTIFF NRA's request. 

19 103. Finally, the Califomia Legislature passed and Govemor Brown signed 

20 into law Senate Bill 819 (Leno). It is effective as of January 1, 2012. SB 819 again 

21 expanded the uses to which DROS fee revenues may be put as described in the 

22 findings for amending section 28225 (see paragraphs 50-52 above). 

23 DEFENDANTS have admitted SB 819s' purpose and effect of using fiinds from 

24 the DROS fee on activities unrelated to the lawful purchase of a firearm: "To clear 

25 the [Armed and Prohibited Persons System] backlog of approximately 34,000 

26 handguns, Attomey General Harris is the sponsor of Senate Bill 819, which would 

27 revise the Penal Code to expand the use of existing regulatory fees collected by gun 

28 dealers to allow the state [DOJ] to use fee revenue to pay for the APPS program." 
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Press Release, Office ofthe Attomey jGeneral, Attomey General Kamala D. Harris 

Announces Seizure of 1,200 Guns from Mentally Unstable and Other Individuals 

(June 16, 2011) (empha:sis added). 

104. The history ofthe DROS fee is thus one of continuous expansion 

regardless of sunounding cfrcumstances. 

E. Legislative History of the Other Challenged Fees and Management of 
Their Respective Accounts 

1. The $1 Fee 

105. The provision providing forjthe $1 Fee, section 23690 [section 12088.9] 

did not come into existence until 2002. It was created by Califomia Assembly Bill 

106 (1999-2000 Reg. Sess. (Cal. 199^) (as enacted) ("AB 106"). Section 23690 

[sectipn 12088,9] was not a part ofthe changes made by AB 106 when it was 

inttoduced by Senators Scott and Aroner, Rather, the bill was originally about 

prohibiting the unlicensed importing of firearms and requiring that all firearms 

sold, ttansfened, or delivered for sale by licensed FFLs be accompanied by a 

firearm safety device and waming label in order to prevent accidental shootings 

involving children, 

106. The $1 Fee was not a part of AB 106 until after the bill's fifth 

amendment, at which time the author 'decided to include it "for the purpose of 

supporting various department program costs related to firearms safety and 

registtation." Sen, Comm. on Pub. Safety, Bill Analysis: Firearms - Safety Devices, 

at 6-7 (June 22, 1999) available at http://www.leginfo.ca.gov/pub/ 
I 

99-00/bill/asm/ab 0101-0150/ab 106 cfa 19990622 133507 sen comm.html 
(last visited Feb. 7,2012). 

2. The $5 Fee 

107. Not satisfied with the reveriue generated from the $1 Fee for financing 

DEFENDANTS' various govemment programs, barely two years later, the 

Califomia Legislattire passed Senate Bill 52 (2001-2002 Reg. Sess.) ("SB 52"). SB 
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52 created Penal Code section 28300 

charge the $5 Fee in addition to the $ 

; 12076.5], authorizing DEFENDANTS to 

Fee. 

108. Like the $1 Fee and AB 106, when SB 52 was infroduced by Senators 

Scott and Perata it did not include the $5 Fee. Rather, SB 52 was originally aimed 

at eliminating the basic firearms safety certificate program and replacing it with a 

handgun safety license (which woiild jcome to be the Handgun Safety Certificate). 

It also contemplated requiring a shooting proficiency demonstration, as well as a 

safe handling demonstration before a handgun could be purchased.'"* It was not 

until SB 52's fifth amendment that the $5 Fee was included. 

109. According to the Senate Rules Committee's Bill Analysis of SB 52, "the 

revenues from [the $5] fee would be deposited in the Firearms Safety and 

Enforcement Special Furid, created by [SB 52], administered by [Defendant] DOJ, 

and continuously appropriated to implement and enforce the provisions of this 

measure." -

110. The "provisions ofthis measure" refer to establishing and maintaining 

the Handgun Safety Certificate Program (which, as discussed below, was also 

created by SB 52). See Sen. Rules Comm., Bill Analysis: Handgun safety 

certificate, at 4 (Sept. 10, 2001) available at http://www.leginfo.ca.gov/ 

pub/01-02/bill/sen/sb 0051-0100/sb !52 cfa 20010913 101416 sen floor.html 

(last visited Feb. 7, 2012). 

111. Despite being for the Handgun Safety Certificate Program - which, as 
! 

explained below, is funded by an additional fee charged to handgun purchasers -

SB 52 did not differentiate between purchasers of handguns and long-guns in 

assessing the $5 Fee. It included long-gun transactions as subject to the fee as well. 

'̂  See SB 52 (as introduced Dec. 18, 2000), at 1 available at 
http://www.leginfo.ca.gov/pub/0l-02/bill/sen/sb 0051-OlOO/sb 52 bill 2000121 
8 inttoduced.pdf (last visited Feb. 8,12012) 
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despite those purchases having nothing to do with 7ja«i/gM«5. 

3. The HSC Exam Fee 

112. SB 52 also created section 31650(c) [12805(e)], providing for ano /̂jer 

fee charged to handgun purchasers, the HSC Exam Fee. The rest of then-section 

12805 (excluding subsection (e)) was created about a decade earher by Assembly 

Bill 618 (1991-1992) ("AB 618"). 

113. Prior to the addition of subsection (e), then-section 12805 generally 

required handgun purchasers to have a "Basic Firearms Safety Certificate" 
I 

("BFSC"). See Department of Justice jRegulations for the Basic Firearms Safety 

Certificate Program, http://www.ag.ca.gov/firearms/regs/bfsc.pdf. 
114. To obtain a BFSC, one had to pass an exam with a one-time fee of $10 

(with an additional $10 charged to the test administtator, generally the FFL). The 

certificate was valid forever, with no renewal fees required (unless it was lost). Id. 

115. SB 52's replacement of the BFSC program with section 31650(c) 

[12805(e)] (/.e.,the cunent HSC Program) resulted in the fee to take the required 

exam to be eligible to receive a handgun being raised to $15, the certificate for 

passing the exam going from having iio expiration date to being valid only for five 

years, and the elimination of the exception to the certificate requirement for 

honorably discharged military veteraris and those with valid hunting licenses. 

116. In sum, SB 52 made it so more people had to take a required exam more 

often, and pay more fees. . 

117. SB 52 stated that the purpose ofthe HSC Exam Fee was "to cover the 

department's cost in carrying out and jenforcing [HSC provisions]." See SB 52 as 

chaptered (Oct, 14, 2001), at 86 available at http://www.leginfo.ca.gov/pub/ 

See Department of Justice Regulations for the Basic Firearms Safety 
Certificate Program, http://www.ag.ca.gov/firearms/regs/bfsc.pdf at 5-7 (listing 
the exemptions to the former Basic Fii-earms Safety Certificate and the authority 
for those exemptions). 
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01-02/bill/sen/sb_0051-0100/sb_52_bill_20011014_chaptered.html (last visited 

Feb. 7,2012). But the Califomia Penal CPde cunentiy allows the HSC Exam Fee to 
I 

fiind regulations of "deadly weapons," including not only handguns and long-guns, 

but also "unsafe handguns," machine guns, "assault weapons," destmctive devices, 

ammunition, boobyttaps, body armor, tear gas, silencers, switchblade knives, and 

"less lethal devices," among others. See Cal. Penal Code § 28300(b). 

118. This phenomenon of creating and expanding the scope ofthese other 

fees charged to firearm purchasers appears to have chronologically paralleled with 

the similar increase ofthe DROS Fee jand expanded uses of that fee's revenues. 

GENERAL ALLEGATIONS 

119. All of the above paragraphs are re-alleged and incorporated herein by 

reference. 

120. Individual PLAINTIFFS BAUER, WARKENTIN, HACKER, FERRY, 

and ADLEY, and those persons represented by organizational PLAINTIFFS NRA 
and CRPA FOUNDATION, have eac 

expect to°pay in the future each ofthe 

1 been required to pay, have in fact paid, and 

Challenged Fees as cunentiy required by 

Califomia law before taking possession of firearms purchased from an FFL or 

fransfened through an FFL as a private party transfer. 

121. The funds from the Challenged Fees PLAINTIFFS paid and expect to 

pay are ultimately sunendered to DEFENDANTS' confrol, and purportedly 

deposited into the respective account established for each Challenged Fee as 

required by Califomia law. 

I. Defendants' Imposition ofthe Challenged Fees as a Prerequisite to the 
Exercise of a Constitutional Right Is Llnlawful 

122. The fimdamental right to possess firearms under the Second Amendment 

includes a conespondlng right to acquire a firearm. 

123. The Challenged Fees, which DEFENDANTS generally requfre be paid 

• ' j ' • ' 
before a purchaser can acquire a firearm, are unconstitutional prerequisites on the 
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exercise of the fundamental right to acquire a firearm freely granted by the United 

States Constitution because DEFENDANTS impose them in excessive amounts 

and use the resulting windfall revenues to fund activities beyond their valid 

regulatory costs. 

124. The historical and continual increase and improper utilization of the 

i 
Challenged Fees by DEFENDANTS for ever expanding improper purposes, 

necessitates judicial action to halt infringements and violations of PLAINTIFFS' 

constitutional rights. i 

A. Defendants Use Revenues from the Challenged Fees Unlawfully 

125. DEFENDANTS unconstitutionally impose the Challenged Fees for the 

purpose of fiinding, and in fact do fund, activities which are "unrelated to the scope 

of the activities of [the fee payer]" (/.e.. Plaintiffs')] and which do not even bear a 

reasonably sufficient nexus to any legitimate regulation of the fee payers' lawful 

firearm fransactions. 

126. DEFENDANTS spend revenues from the Challenged Fees on activities 

that the Penal Code authorizes, but which have no reasonable relation to regulating 

lawful firearm purchases. 

127. Law-abiding ffrearm purchasers like PLAINTIFFS are not just being 

required to intemalize the full social costs of their choice to exercise their 

fundamental Second Amendment rights, but also those costs of choices made by 

others, including special weapon permittee holders (e.g., machirie gun permits) and 

criminal users of completely unrelated firearms - much as if, for instance, all 

lawful abortion patients had to pay a fee subsidizing specific abortion procedures 

they do not support or that are not lawfully available to them, or to finance law 

enforcement programs cracking dowri on illegal abortion operations. 

128. The costs incuned by DEFENDANTS in processing, issuing, and 

policing special weapon permits and conducting general law enforcement operations carmot constitutionally fai on the shoulders of PLAINTIFFS and other 
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1 lawful firearm purchasers via a fee. 

2 129. DEFENDANTS cause PLAESTTIFFS ineparable harm by choosing to 

, 3 spend revenues obtained from the Challenged Fees on activities not reasonably 

4 related to regulating lawful firearms transactions. 

5 B. The Challenged Fees Are Unconstitutionally Excessive 

6 130. Regardless of whether any of the Challenged Fees are reasonably related 

7 to regulating lawful firearm purchasers like PLAINTIFFS, each is nevertheless 

8 unconstitutionally excessive because the Challenged Fees are fixed in an amount 

9 not calculated to defray DEFENDANTS' expenses of policing the fee payers' (i.e., 

10 Plaintiffs') lawful firearm fransactions, but rather are collected to fund general law 

11 enforcement activities that should be funded by the whole public. 

12 131. DEFENDANTS cunentiy require all persons not statutorily exempt to 

13 pay each of the applicable Challenged Fees in the maximum amount allowed by 

14 statute before they can receive a firearm.'^ 

15 132. There is nothing requiring DOJ to charge the maximum amount 

16 statutorily allowed for any of the Challenged Fees, as the DOJ has the discretion to 

17 impose them in the first place (or a lesser amount commensurate with covering its 

18 actual, valid regulatory costs). 

19 133. DEFENDANTS do not exercise their statutorily-confened authority to 

20 lower the amount charged for any of the Challenged Fees. 

I 
21 134. Each of the amounts DEFENDANTS have chosen to charge for the 

22 Challenged Fees exceeds the amount necessary to reimburse the DOJ for the costs 

23 of furthering any of DEFENDANTS' valid regulatory activities as to lawful ffrearm 

24 ttansactions. » 

25 135. There is no reasonable support tying the amounts DEFENDANTS decide 
I 

26 to charge for the Challenged Fees to DEFENDANTS' acttial, constitutionally valid 
27 • J 
28 

Except the HSC Exam Fee ifthe ttansfer does not involve a handgun. 
30 
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regulatory costs. 

136. The relatively moderate arnounts of the fees is not relevant as to whether 

they are excessive for constitutional purposes; they are excessive because they are 

more than is necessary for reasonably related regulations. 

137. Moreover, the amounts DEFENDANTS charge for the Challenged Fees 

are not as inoffensive as they may apjjear when viewed from the perspective of 

certain Plaintiffs who have spent hundreds of dollars a year on these fees while 

DEFENDANTS have enjoyed substantial (multi-million dollar) armual surpluses in 

the accounts into which the funds from the Challenged Fees are deposited, year 

after year. 

138, The surpluses of funds in the Challenged Fees' respective accounts are 

so high that the Challenged Fees are riot set at an amount "reaspnably necessaty" tp 

cover only valid regulatory programs. 

139. Between 2004 and 2010, the DROS Special Account sustained an 

average surplus exceeding $2 million annually. 

140, In explaining its proposal to lower the DROS Fee in 2010, the DOJ 

stated "[t]he proposed regulations [would] lower the cunent $19 DROS fee to $14, 

commensurate with the actual cost of processing a DROS,"'' 

141, DEFENDANTS cause PL/i.INTIFFS ineparable harm by refiising to 

exercise their discretion to lower the Challenged Fees to an amount commensurate 

with covering their valid regulatory costs alonb. 

II. California Penal Code Sections Authorizing Defendants' Unlawful Use of 
Revenues from the Challenged Fees Are Facially Unconstitutional 

142. Regardless of whether DEIjENDANTS do in fact spend revenues from 

the Challenged Fees on activities not reasonably related to regulating lawful 

Cal. Dept. of Justice, Bureau 
[Conceming Proposed DROS Fee Ru 
http://ag.ca.gov/firearms/regs/DROSisor.pdf 

of Firearms, Initial Statement of Reasons 
emaking] (2010), available at 
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ffrearms ttansactions (PLAINTIFFS maintain that they do as outlined above), the 

Penal Code sections expressly authorizing such expenditures by DEFENDANTS 

are facially uncoristitutional. 

143. Cahfomia Penal Code section 28235 [12076(g)] - by expressly 

authorizing DEFENDANTS' expenditure of DROS fee revenues on the activities 

listed therein such as inspections of Short-Baneled Long Gun Permit-holders (Cal. 

Penal Code § 33320 [12099]), retesting of handguns certified as "not unsafe" (Cal. 

Penal Code § 32020(a) [12131(c)]), inspections of Machine Gun Permit-holders 

(Cal. Penal Code § 32670 [12234]), inspections of "Assauh Weapon" Permit-

holders (Cal. Penal Code § 31110 [12289.5]), and inspections of Destmctive 

Device Permit-holders (Cal. Penal Cojde § 18910 [12305(f)-(g)]) - unlawfully 

places the burden of funding activities not reasonably related to regulating lawful 
i '• 

firearms transactions on people like PLAINTIFFS exercising their constitutional 

right to lawfully purchase a firearm, instead of the general public. It is thus invalid 

on its face. 

144. Cahfomia Penal Code section 28225 - by subsection (b)(l 1) thereof 

[12076(e)(10)] expressly authorizing DEFENDANTS' expendittire of DROS fee 

revenues on general law enforcement activities regulating the unlawful possession 

of firearms, including "assault weapons" - unlawfully places the burden of funding 

activities not reasonably related to regulating lawful firearms transactions on 

people like PLAINTIFFS exercising their constitutional right to lawfully purchase 

a firearm, instead of the general public. It is thus invalid on its face. 

145. Activities regulating the unlawful possession of firearms are not 

reasonably related to the regulation of lawful firearm purchases- especially "assault 

weapons" which PLAINTIFFS are generally prohibited from obtaining under 
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Califomia law'̂  - and thus cannot constitutionally be funded by fees paid by lawful 

firearm purchasers like PLAINTIFFS. 

146. Cahfomia Penal Code Sections 31650 [12805(e)] and 28300 

[12076.5(b)] - by their respective subsection (c) expressly authorizing 

DEFENDANTS' expenditure of the revenues from their respective fees (the HSC 

Exam Fee and $5 Fee) on enforcing general criminal laws, including laws 

regulating machine guns, "assault weapons," destmctive devices, tear gas, 

silencers, etc. - unlawfully place the burden of funding activities not reasonably 

related to regulating lawful firearms transactions on people like PLAINTIFFS 

exercising their constitutional right toj lawfully purchase a firearm, instead of the 

general public. Both statutes are thus invalid on their face. 

147. Despite being, at least in part, for the purpose of "implementing and 

enforcing" the Handgun Safety Certificate Program {i.e., the "provisions pf Article 

2" mentioned in Section 28300(b)), the $5 Fee is charged to purchasers of long-

guns as well, some of whom may not even Pwn, or wish to own, a handgun. 

DECLARATORY JUDGMENT ALLEGATIONS 

148. There is an actual and present controversy between the parties hereto in 

that PLAINTIFFS contend that the marmer in which DOJ cunentiy imposes the 

Challenged Fees is unlawful, DEFENDANTS have chosen and continue to choose 

to require lawful firearm purchasers, including PLAINTIFFS, to pay the maximum 

amount statutorily allowed for each of the Challenged Fees. 

149. PLAINTIFFS desfre a judicial declaration of their rights and 

DEFENDANTS' duties; namely, that the marmer in which DOJ cunentiy imposes 

the Challenged Fees infringes on PLAINTIFFS' Second Amendment rights. 

See generally Cal. Penal Code §§ 30500-31115 [12275-12290] (also 
known as the Roberti-Roos Assauh Weapons Confrol Act of 1989 and the .50 
Caliber BMG Regulation Act of 2004). 
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INJUNCTIVE R E L I E F ALLEGATIONS 

150. If an injunction does not issue enjoining DEFENDANTS from imposing 

each ofthe Challenged Fees as cunentiy imposed, PLAINTIFFS will be ineparably 

harmed. PLAINTIFFS have been, are presently, arid will continue to be injured by 

the assessment of the Challenged Fees insofar as they constitute unreasonable and 

unrelated preconditions on the exercise of PLAINTIFFS' Second Amendment 

rights. 

151. If not enjoined by this Court, DEFENDANTS will continue to 

enforce the Challenged Fees in derogation of PLAINTIFFS' Second Amendment 

rights. 

152. I f an injunction does not issue enjoining DEFENDANTS from enforcing 

Penal Code sections 28225, 28235, 28300, and 31650, PLAESTTIFFS will be 

ineparably harmed. PLAINTIFFS are 

enforcement of these sections insofar 

presently and continuously injured by the 

as such enforcement allows revenues from 

assessments charged solely to lawful firearm purchasers to be utilized for purposes 

not reasonably related to valid regulations of lawful firearm ttansactions. 
• i : -

153. PLAINTIFFS have no adequate remedy at law. Damages are 

indeterminate or unascertainable and, in any event, would not fully redress any 

harm suffered by PLAINTIFFS as a result of DEFENDANTS subjecting 

PLAINTIFFS to the illegal Challengejd Fees as a precondition to exercise their 

constitutional right to acquire firearms. 

154. Injunctive relief would eliminate PLAINTIFFS' frreparable harm and 

allow PLAINTIFFS to acquire firearms free from the unlawful Challenged Fees in 

accordance with their rights under the Second and Fourteenth Amendments. 

155. Accordingly, injunctive relief is appropriate. 

/ / / 

/ / / 

/ / / 
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1 FIRST CLAIM FOR RELIEF: 
VALIDITY OF DEFENDANTS' IMPOSITION OF CHALLENGED FEES 

2 Violation of the Second Amendment Right to Keep and Bear Arms 
(U.S. Const, Amends, n and XIV) 

3 (By All Plaintiffŝ  Against AU Defendants) 

4 156. All of the abpve paragraphs are re-alleged and incorporated herein by 

5 reference. 

6 157. DEFENDANTS have decided to impose, and continue to impose, the 

7 Challenged Fees at an excessive amount beyond what is necessary to defray their 

8 valid regulatory expenses, and choose to use the resulting windfall revenues to 

9 fund activities not reasonably related to regulating lawful firearms transactions 

10 such as those engaged in by PLAINTIFFS. In doing so, DEFENDANTS are 

11 abusing their discretion, applying the .Challenged Fees in an unconstitutional 

12 marmer, and propagating customs, pplicies, and practices that infiinge on 

13 PLAINTIFFS' right to acquire fireanns as guaranteed by the Second and 

14 Fourteenth Amendments. 

15 158. DEFENDANTS cannot satisfy their burden of justifying these customs, 

16 policies, and practices that infringe PLAINTIFFS'rights. 

17 159. PLAINTIFFS are entitled to declaratory and injunctive relief against 

18 DEFENDANTS and thefr officers, agients, servants, employees, and all persons in 

19 active concert or participation with them who receive actual notice of the 

20 injunction, enjoining them from engaging in such customs, policies, and practices. 

21 
SECOND CLAIM FOR RELIEF: 

22 FACIAL VALIDITY OF CALIFORNIA PENAL CODE SECTIONS 28235, 
28300,31650, & 28225 

23 Violation of the Second Amendment Right to Keep and Bear Arms 
(U.S. Const., Amends, fl and XIV) 

24 (By All Plaintiffs! ^g^i°^^ Defendants) 

25 160. All of the above paragraphs are re-alleged and incorporated herein by 

26 reference. 

27 161. By thefr provisions expressly authorizing DOJ to use revenues from the 

28 Challenged Fees to fimd activities not reasonably related to regulating the 
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1 constitutionally protected activity of lawful firearms transactions such as those 

2 engaged in by PLAESTTIFFS, CaUfonlia Penal Code sections 28225, 28235, 28300, 

3 and 31650 are unconstitutional on thJfr face. 

4 162. PLAINTIFFS are entitled to declaratory and permanent injunctive relief 

5 against DEFENDANTS, and any of their officers, agents, servants, employees, and 

6 all persons in active concert. Pr participation with them who receive actual notice of 

7 the injunction, enjoining them from enforcing, or acting pursuant to, Califomia 

8 PenalCodesections28225, 28235, 28300, and 31650. 

9 PRAYER 

10 WHEREFORE PLAE ĴTIFFS pray for relief as follows: 

11 1) For a declaration that the Challenged Fees as cunentiy imposed by 

12 DEFENDANTS infringe upon the right to acquire firearms protected by the Second 

13 Amendment, as incorporated into the Fourteenth Amendment, by impermissibly 
' I I 

14 preconditioning the exercise of that right on the payment of excessive fees, the 

15 revenues from which are being used to fund activities not reasonably related to 

16 regulating lawful firearms transactioris such as those engaged in by PLAINTIFFS, 

17 and that as such are invalid and carmot be lawfully imposed; 

18 2) For a preliminary and permanent prohibitory injunction forbidding 

19 DEFENDANTS and thefr agents, employees, officers, and representatives from 

20 imposing the Challenged Fees without first limiting the activities for which the 

21 fees' revenues are used to only those activities reasonably related to regulating 

22 lawful firearm purchasers like PLAINTIFFS, and reducing their amounts to be 

23 commensurate with the aĉ Mfl/co5̂ 5 of those activities. 

24 3) For a declaration that Califomia Penal Code sections 28225, 28235, 28300, 

25 and 31650 violate the Second Amendment on their face. 

26 4) For a preliminary and permaJent prohibitory injunction forbidding 

27 DEFENDANTS and its agents, empl()yees, officers, and representatives, from 

28 enforcing, or acting pursuant to, Califomia Penal Code sections 28225, 28235, 
36 
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28300, or 31650. 

6) For remedies available pursuant to 42 U.S.C. § 1983 and for an award of 

reasonable attomeys' fees, costs, and ̂ xpenses pursuant to 42 U.S.C, § 1988, 

and/or other applicable state and federal law; 

7) For such other and further relief as may be just and proper. 

Dated: Febmary 9, 2012 Michel & Associates, P.C. 

Isi C. D. Michel 
C. D. Michel 
Attomey for the Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO BRANCH COURTHOUSE 

BARRY BAUER, STEPHEN 
WARKENTIN, NICOLE FERRY, 
LELAND ADLEY, JEFFREY 
HACKER, NATIONAL RIFLE 
ASSOCIATION OF AMERICA^ 
ESrC, CALIFORNL\ RIFLE PISTOL 
ASSOCIATION FOUNDATION^ I 
HERB BAUER SPORTING GOODS 
INC, 

Plaintiffs . 

vs. 
KAMALA HARRIS, in Her Official 
Capacity as Attomey General For the 
State ofCalifomia; STEPHEN 
LESTDLEY in His Official Capacity 
as Acting Chief for the Califomia 
Department of Justice, and DOES 1-
10. 

Defendants. 

CASE NO.: CV-09-2143-RS 

CERTIFICATE OF SERVICE 

IT IS HEREBY CERTIFIED THAT: 

I , the undersigned, am a citizen pfthe United States and am at least eighteen 
years of age. My business address is 180 E. Ocean Blvd., Suite 200, Long Beach, 
Califomia, 908()2. 

i • • 
I am not a partv to the above-entitled action. I have caused service of: 

FIRST AMENDED COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF42 U.S.C. sections 1983.1988 

on the following party by elecfronically filing the foregoing witn the Clerk of the 
Disfrict Court using its ECF System, which electronically notifies them. 
Elecfronically filed documents have been served conventionally by the filer to: 
Kimberiy Granger, Deputy Attomey General 
Office of the Attomey General 
13001 Street 
Sacramento, CA 95814 

Kamala Harris, in her official capacity as 
Attomey General 13001 Street 
Sacramento, CA 95814 
Stephen Lindley, in his official capacity as 
Acting Chief for the Califomia Department of 
Justice 4949 Broadway 
Sacramento, CA 95814 

I declare under penalty of perjury that the foregoing is tme and conect. 
Executed on Febmary 9, 2012. 

ISI 
C. D, Michel 
Attomey for Plaintiffs 
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C, D. Michel - S.B.N. 144258 
Sean A. Brady - S.B.N. 262007 
MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 
Long Beach, CA 90802 
Telephone: 562-216-4444 
Facsimile: 562-216-4445 
Email: cmichel@michellawvers.com 

Attomeys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO BRANCH COURTHOUSE 

BARRY BAUER, STEPHEN 
WARKENTIN^NICOLE FERRY^ 
JEFFREY HACKER, NATIONAL 
RIFLE ASSOCIATION OF 
AMEiaCA, INC., CRPA 
FOUNDATION, HERB BAUER 
SPORTING GOODS, INC. 

Plaintiffs 

vs. 
KAMALA HARRIS, in Her Official 
Capacity as Attomey General For the 
State ofCalifomia; STEPHEN 
LINDLEY in His Official Capacity 
as Acting Chief for the Califomia 
Department of Justice, and DOES 1-
10. 

Defendants. 

CASE NO. 1:1 l-cv-01440-LJO-MJS 

SECOND AMENDED COMPLAINT 
FOR DECLARATORY AND 
INJUNCTIVE R E L I E F 

42 U.S.C. sections 1983,1988 

PLAINTIFFS, by/and through their undersigned attomeys, bring this 

Complaint for Declaratory and Injunctive Relief against the above-named 

Defendants, their employees, agents, and successors in pffice (collectively 

"DEFENDANTS"), and in support thereof allege the following: 

1 
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INTRODUCTION 

1. This case irivolves an impprtant constitutional principle, that while the 

govemment may impose fees on indiyduals seeking to engage in certain 

constitutionally protected activities, the monies generated by such fees cannot be 

used to finance state activities not reasonably related to regulating the fee payer's 

impact on the state. 

2. Vindication of this principle requires that DEFENDANTS be enjoined 

from using monies generated by a fee, payment of which is required to obtain a 

firearm in Califomia, for the purpose pf funding general law enforcement activities 

associated with the Califomia Department of Justices' ("DOJ") Armed Prohibited 

Persons System ("APPS")program. For, such activities share no reasonable nexus 

with regulating lawful firearm purchases and, thus, forcing fee payers like 

PLAINTIFFS to subsidize them is an unlawful infringement on the Second 

Amendment right to lawfully obtain a firearm, 

3, When a person wishes to obtain a ffrearm in Califomia, state law generally 

requires the person to obtain the firearm through a federally licensed Califomia 

firearm vendor (commonly known as an "FFL"), 

4, In doing so, the would-be purchaser' must, among other things, fill out a 

Dealer's Record of Sale form ("DROS"), the information froni which is used by 

DEFENDANTS^ to conduct a background check and confirm the would-be 

purchaser may lawfully receive ffrearms before he or she can take possession of 

any ffrearm. In the case of a handgun, the information is also used to register the 

' These fees apply even if a firearm is not being purchased but gifted or 
fraded as well. But for simplicity sake "purchase" will be used throughout this 
Complaint to include all such activities unless specifically stated otherwise, 

^ DEFENDANTS are being sued in thefr official capacity as heads ofthe 
Califomia Department of Justice, whijch entity is authorized by the Legislature to 
expend the monies at issue in this action. 
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handgun to the purchaser in DEFENDANTS' Automated Firearm System ("AFS"). 

5. DEFENDANTS have statutory discretion to charge fu-earm purchasers a 
I 

mandatory fee for processing each DROS for every firearm fransaction (a "DROS 

Fee"), which is collected from the firearm recipient through the FFL at the time of 

initiating the firearm's fransfer. 

6. The monies that are collected by DEFENDANTS from the DROS Fee are 

placed in a special account separate from the general fund, from which the 

Legislature may appropriate monies to the DEFENDANTS for statutorily 

prescribed purposes. 

7. Originally, monies from the DROS Fee were intended to cover only DOJ's 

costs of processing a DROS, conducting a background check, and, in the case ofa 

handgun, registration. But the activities for which DROS Fee funds are used have 

been ever-expanding for years, going far beyond funding these basic regulatory 

fimctions of the DOJ. 

8. PLAINTIFFS bring this suit to challenge the constitutionality of 

DEFENDANTS' use ofthe revenues generated frorri the DROS Fee for general law 

enforcement activities which have nojrelation to fee payers; specifically, activities 

associated with the DOJ's Armed Prohibited Persons System program provided for 

by Califomia Penal Code section 28225(b)(l 1) [12076(e)(l0)].' 

9. That section was recently amended to add mere possession of firearms to 

the list of activities for which DEFENDANTS could use DROS Fee revenues,"* 

^ Pursuant to the Legislature's enactment of Assembly Concunent 
Resolution 73 (McCarthy) 2006, which authorized a Non-Substantive 
Reorganization of Galifomia's Deadly Weapons Statutes, various Califomia Penal 
Code sections were renumbered, effective January 1, 2012. For convenience and 
ease of reference, the conespondlng i)revious code section for each referenced 
Penal Code section is provided in brackets. 

^SeeS.B. 819, 2011 Reg. Sess. (Ca. 2011). 
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thereby allowing the State to force lawful ffrearm purchasers to finance any law 

enforcement operation conceming unlawful firearm possession. And that it has 

done. 

10. Govemor Brown recently signed into law Senate Bill 140 ("SB 140"), 
I 

appropriating $25 miUion dollars of the DROS Special Account's surplus - a 

surplus that was not supposed to exist' in the first placê  - solely to fund activities 

associated with the APPS program, which seeks to investigate individuals 

suspected of possessing firearms unlawfully and to remove the firearms from their 

possession. 

11. Law-abiding firearm purchasers Uke PLAINTIFFS are thus not just being 

required to intemalize the fiiU social costs of their choice to exercise their 

fimdamental Second Amendment rights, but also those costs of choices made by 

others to criminally use firearms - much as if, for instance, those exercising their 

fundamental right to marry were forced to fund enforcement of domestic violence 

resfraining orders with their marriage license fees because some spouses become 

subject to one, or, as if the license fees from those who exercise their fundamental 

right to assemble in a public fomm were taken to fund counter-gang measures 

^ Califomia law requires that the DROS fee "shall be np more than is * 
necessary to fund" certain activities provided by statute (Penal Code section 
28225(b)(l)-(l 1) [12076(e)(l)-(10)]),[ and constitutional principles prohibit 
excessive fees on constitutionally protected conduct. Murdock v. Pennsylvania, 
319 U.S, 105,112-14 (1943). Arguably, the large surplus, here, is evidence 
suggesting the cunent DROS fee is excessive, in violation of state and federal law. 
Plaintiffs in this case, however, do not ask the Court to resolve that argument. The 
passage of SB 140 has made the expenditure ofthe existing $25 million dollar 
surplus the more immediate concem. Moreover, whether the DROS fee is 
excessive depends, in part, on first determining what activities may be considered 
to fall within the scope of the DROS program and thus properly funded thereby. 
This case seeks a declaration that SB 140 improperly authorizes expenditures on 
APPS activities that do not fall withiri that scope, alPng with injunctive relief 
preventing such expenditures. 
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simply because they relate to gatherings of people, or, as i f those who exercise their 

fundamental right to vote were forced to fund voter fraud enforcement actions via a 

poll tax, , 

12. Because DEFENDANTS' use bf DROS Fee revenues on purposes 

unrelated to the fee payer affects constitutionally protected activity, frreparable 

harm is presumed. Accordingly, PLAINTIFFS seek from this Court a declaration 

that DEFENDANTS' use of revenues generated from the DROS Fee to fund 

general law enforcement activities associated with the DOJ's APPS program is 

unconstitutional, because the criminal misuse of firearms is not sufficiently related 

to the fee payers' activities, i.e., lawful firearm fransactions. And, as such, an 

injunction prohibiting DEFENDANTS from using those revenues on such 

activities should issue. 

JURISDICTION and VENUE 

13. Jurisdiction of this action is founded on 28 U.S.C, §§ 1331 and 1343, in 

that this action arises under the Constitution and laws pfthe United States, and 

under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to 

redress the deprivation, under color of the laws, statutes, ordinances, regulations, 

customs, and usages of the State of Califomia and political subdivisions thereof, of 

rights, privileges, or immunities secured by the United States Constitution and by 

Acts of Congress. • 

14. PLAINTIFFS' claims for declaratory and injunctive relief are authorized 

by 28 U.S.C. §§ 2201 and 2202. 

15. Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2) 

because a substantial part of the events or omissions giving rise to the claims 

occuned in this district. 

PARTIES 

L Plaintiffs 

16. Plaintiff BARRY BAUER is a resident, property owner, and taxpayer of 
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Fresno, Califomia. Within the last five years. Plaintiff BAUER has lawfiilly 

purchased firearms from an FFL, for which he has had to pay the DROS Fee. 

Plaintiff BAUER intends to continue to purchase firearms through an FFL in the 

future. ' 

17. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are 

residents, property owners, and taxpayers of Fresno, Califomia. Within the last five 

years, each has purchased multiple firearms from both an FFL and a private party, 

through an FFL as required by Califomia Penal Code § 26500 [12070]. Plaintiffs 

WARKENTIN and HACKER intend to continue their pattem of regularly 

purchasing firearms through-an FFL in the future. 

18. For each of thefr transactions. Plaintiffs WARKENTE^J and HACKER 

have paid the DROS Fee. Plaintiffs W ÂRKENTEST and HACKER have had to pay 

the DROS Fee multiple times in the same year, and, in some cases, the same 

month. 

19. Plaintiff NICOLE FERRY is a resident of Fresno, Califomia. Within the 

last five years. Plaintiff FERRY has purchased handguns from an FFL for 

self-defense and target practice. For each of her fransactions. Plaintiff FERRY has 

paid the DROS Fee. Plaintiff FERRY intends to purchase firearms through an FFL 

in the future. 

20. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC. 

(hereafter "NRA") is a non-profit entity , classified under section 501(c)(3) of the 

Intemal Revenue Code and incorporated under the laws of New York, with its 

Virginia. NRA has a membership of 

purposes of NRA include protection of the 

right of law-abiding citizens to keep and bear ffrearms for the lawful defense of 

their families, persons, and property, and from unlawfiil govemment regulations 

and preconditions placed on the exercise ofthat right. NRA spends its resources on 

principal place of business in Fairfax, 

approximately 4 million persons. The 

each of those activities. NRA brings f lis action on behalf of itself and its hundreds 

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case l:ll-cv-01440-LJO-MJS Document 37 Filed 07/24/13 Page 7 of 17 

of thousands of members in Califomia, including Plaintiffs BAUER, 

WARKENTIN, and HACKER, who have been, are being, and will in the future be 

subjected to DEFENDANTS' imposirion of the DROS Fee. 

21. Plaintiff CRPA FOUNDATION is a non-profit entity classified under 

section 501(c)(3) ofthe Intemal Reveriue Code and incorporated under Califomia 

law, with headquarters in Fullerton, Califomia. Contributions to the CRPA 

FOUNDATION are used for the direct benefit of Califomians. Funds confributed 

to and granted by CRPA FOUNDATION benefit a wide variety of constituencies 

throughout Califomia, including gun collectors, hunters, target shooters, law 

enforcement, and those who choose to own a firearm to defend themselves and 

their families. The CRPA FOUNDATION spends its resources seeking to raise 

awareness about unconstitutional laws, defend and expand the legal recognition of 

the rights protected by the Second Arriendment, promote fu-earms arid hunting 

safety, protect hunting rights, enhance marksmanship skills of those participating 

in shooting sports, and educate the general public about firearms. The CRPA 

FOUNDATION supports law enforcement and various charitable, educational, 

scientific, and other firearms-related public interest activities that support and 

defend the Second Amendment rights of all law-abiding Americans. 

22. In this suit, the CRPA FOUTjTDATION represents the interests of the 

many citizen and taxpayer members o|f its related association, the Califomia Rifle 

and Pistol Association, who reside in Califomia and who wish to sell or purchase 

firearms, or who have sold or purchased firearms, and have been charged the 

DROS Fee. These members are too numerous to conveniently bring this action 

individually. The CRPA FOUNDATIpN brings this action on behalf of itself and 

its tens of thousands of supporters in Califomia, including Plaintiff BAUER, who 

have been, are being, and will in the future be subjected to the DROS Fee being 

used to fimd unrelated activities. 

23. Plaintiff HERB BAUER SPORTESfG GOODS, INC., is a Califomia 

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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corporation with its principal place of business in the County of Fresno, Califomia. 

It is a licensed firearms dealer under both federal and Califomia law (i.e., an FFL) 

that sells a variety of firearms. Califomia law requires Plaintiff HERB BAUER to 

collect the DROS Fee for DOJ, at DOJ's direction, from firearm transferees. 

Accordingly, Plaintiff HERB BAUER is injured by its being forced to facilitate 

DEFENDANTS' unlawful use of revenues collected from the DROS Fee. 

24. The individual PLAINTIFFS identified above are residents and taxpayers 

of Califomia from the City and County of Fresno who have been required to pay 

the DROS Fee, Defendants' use of wliich violates PLAINTIFFS' constitutional 

rights. 

25. Each of the associational PLAINTIFFS identified above either has 
j ' ' • 

individual members or supporters; or represents individual members of a related 

organization, who are citizens and taxpayers of Califomia, including in Fresno 

Coimty, who have an acute interest in purchasing firearms and do not wish to pay 

unlawful fees, taxes, or other costs associated with that purchase and thus have 

standing to seek declaratory and injurictive relief to halt or reduce the 

unconstitutional use of the monies collected frorn the DROS Fee. The interests of 

these members are germane to their respective associations' purposes; and neither 

the claims asserted nor the relief requested herein requires their members 

participate in this lawsuit individually. 

II. Defendants 

26. Defendant KAMALA HARRIS is the Attomey General ofCalifomia. She 

is the chief law enforcement officer of Califomia, and is charged by Article V, 
1 " 

Section 13 ofthe Califomia Constitution with the duty to inform the general public 

and to supervise and instmct local prosecutors and law enforcement agencies 

regarding the meaning of the laws of the State, including the DROS Fee, and to 

ensure the fair, uniform and consistent enforcement of those laws throughout the 

state. She is sued in her official capacity. 
8 SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
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27. Defendant STEPHEN LESTDLEY is the Acting Chief of the DOJ Bureau 

of Ffrearms and, as such, is responsible for executing, interpreting, and enforcing 

the laws of the State of Califomia - as well as its customs, practices, and policies -

at issue in this lawsuit. He is sued in his official capacity. 

28. Defendants HARRIS and LINDLEY (collectively "DEFENDANTS") are 

responsible for administering and enforcing the DROS Fee, are in fact presently 

enforcing the DROS Fee against PLAiINTIFFS, and will continue to enforce the 

DROS Fee against PLAINTIFFS. 

29. DEFENDANTS also are responsible for spending monies appropriated to 

the DOJ by the Legislature from the DROS Special Account, and have been 
I 

spendirig, are spending, and will continue to spend monies from the DROS Fee on 

the APPS program. 

30. The tme names or capacities, whether individual, corporate, associate or 

otherwise of the DEFENDANTS nanied herein as DOES 1-10, are presently 

unknown to PLAESTTIFFS, who therefore sue said DEFENDANTS by such 

fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition 

to show the tme names, capacities, and/pr liabilities of DOE Defendants i f and 

when they have been detemiined. 

OVERVIEW OF REGULATORY SCHEME 

I. Constitutional Provisions and Controlling Law 

31. The Second Amendment to the United States Constitution provides: "A 

well regulated militia, being necessary to the security of a free State, the right of 

the people to keep and bear arms, shall not be infringed," U.S. Const, amend. I I . 

32. The Second Amendment pro|tects a fundamental, individual right to 

possess firearms for self-defense that is incorporated through the Due Process 

clause of the Fourteenth Amendment to restrict state and local governments from 

infringing on the right. 

33. The right to keep and bear arms fpr self-defense implies a conespondlng 

9 
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1 right to acquire firearms. 

2 34. The U.S. Supreme Court haŝ  made clear that government's authority to 

3 levy fees on the exercise of constitutional rights is limited. Such fees may only be 

4 imposed to defray the goveriiment's expenses inclined in regulating activities. 

5 reasonably related to the fee payer. 

6 II. The Dealer's Record of Sale (DROS) Fee Imposed on Firearm Transfers 

7 35. CaUfomia confers discretioJ on DOJ to impose various fees on firearm 

8 purchasers, which they must pay as a prerequisite to qualify for receiving a firearm. 

9 The only fee at issue in this case is the DROS Fee, the one associated with 

10 processing the Dealer's Record of Sale. 

11 36. Califomia Penal Code sections 28225(a)-(c) [foraierly 12076(e)], 28230 

12 [12076(f)], 28235 [12076(g)], and 28240(a)-(b) [12076(i)], estabUsh the fees 

13 associated with a DROS, and govem what the funds collected therefrom can be 

14 used for. 

15 37. Subdivision (a) of Penal Code section 28225 [12076(e)] provides: 
i , • 

16 The [DOJ] may require the [FFL] to charge each firearm purchaser a 
fee not to exceed fourteen dollars ($14), except that the fee may be 

17 increased at a rate not to exceed any increase in the Califomia 
Consumer Price Index as compiled and reported by the Department of 

18 Industrial Relations. 

19 38. The DOJ promulgated Califomia Code of Regulations, Title l l , section 

20 4001 , increasing the cap on the DROS fee from $14 to $19 for the first handgun or 

21 any number of rifles/shotguns in a sirî gle fransaction, and capping the DROS fee 

22 for each additional handgun being purchased along with the first handgun at $15. 

23 39. Subdivision (b) of Penal Code section 28225 [12076(e)] further provides 

24 that "[t]he [DROS] fee shall be no metre than is necessary to flind" the activities 

25 enumerated at Penal Code section 28225(b)(l)-(l 1) [12076(e)(l)-(10)]. 

26 40. Penal Code section 28225(b)(l 1) [12076(e)(10)] purports to authorize the 

27 DOJ to use revenues from the DROS fee to fimd "the estimated reasonable costs of 

r • • 
28 [DOJ] firearms-related regulatory and, enforcement activities related to the sale, 

10 
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purchase, possession, loan, or transfer of firearms." 

41. Prior to January 1, 2012, section 28225(b)(l 1) [12076(e)(10)] did not 

provide for expenditure of DROS fee revenues on the mere "possession" of 

firearms. But the Legislature amended that section during the 2011 Legislative 

session to allow for such, based on its following purported findings: 
\ ' j . • 

SECTION 1. The Legislature finds and declares all of the following: 
(a) Califomia is the first and only state in the nation to establish an 
automated system for fracking handgun and assault weapon owners who 
might fall into a prohibited status. 

(b) The Califomia Department of Justice (DOJ) is required to mairitain 
an online database, which is| cunentiy known as the Armed Prohibited 
Persons System, otherwise known as APPS, which cross-references all 
handgun and assault weapori owners across the state against criminal 
history records to determine! persons who have been, or will become, 
prohibited from possessing a firearm subsequent to the legal acquisition 
or regisfration ofa firearm or assault weappn. 

(c) The DOJ is further required to provide authprized law enforcement 
agencies with inquiry capabilities and investigative assistance to 
determine the prohibition status of a person of interest. 

(d) Each day, the list of armed prohibited persons in Califomia grows 
by about 15"̂ to 20 people. There are cunentiy more than 18,000 armed 
grohibited persons in Califoimia. Collectives, these individuals are 

eUeved to be in possession! of over 34,000 handguns and 1,590 assault 
weapons. The illegal possession of these firearms presents a substantial 
danger to public safety. 

(e) Neither the DOJ nor local law enforcement has sufficient resources 
to confiscate the enormous backlog of weapons, nor can they keep up 

, with the daily influx pf newly prohibited persons. 

(Q A Dealer Record of Sale Ifee is imposed upon every sale or fransfer 
or a firearm by a dealer in Califomia. Existing law authorizes the DOJ to 
utilize these fiinds for firearins-related regulatory and enforcement 
activities related to the sale,|purchase, loan, or transfer of firearms 
pursuant to any provision listed in Section 16580 of the Penal Code, but 
not expressly for the enforcement activities related to possession. 

fg) Rather than placing an additional burden on the taxpayers of 
Califomia to fimd enhanced! enforcement of the existing armed prohibited 
persons program, it is the intent of the Legislature in enacting this 
measure to allow the DOJ to utilize the Dealer Record of Sale Account 
for the additional, limited purpose of funding enforcement of the Armed 
Prohibited Persons System. 

42. Penal Code section 28230(a)(2) [12076(f)(1)(B)] provides for DOJ to also 

11 
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use DROS fee revenues for "the actual processing costs associated with the 

submission ofa [DROS] to the [DOJ]." 

43. Pursuant to statute, revenue ifrom the DROS fee is supposed to be 

deposited into the DROS Special Accjount ofthe General Fund ("DROS Special 

Account") and appropriated by the Legislature. Cal. Penal Code § 28235 

[12076(g)]. 

GENERAL' ALLEGATIONS 

44. All of the above paragraphs are re-alleged and incorporated herein by 

reference. 

45. Individual PLAESTTIFFS BAUER, WARKENTENf, HACKER, and 

FERRY, and those persons represented by organizational PLAINTIFFS NRA and 

CRPA FOUNDATION, have each been required to pay, have in fact paid, and 

expect to pay in the future the DROS Fee as cunentiy required by Califomia law 

before taking possession of firearms purchased from an FFL or fransfened through 

an FFL as a private party fransfer. 

46. The fiinds from the DROS F se that PLAESTTIFFS paid and expect to pay 

in the future are purportedly deposited intp the DROS Special Account and 

ultimately sunendered to DEFENDANTS' control pursuant to appropriation from 

the DROS Special Account by the Legislature. 

47. The Legislature has appropriated, and DEFENDANTS intend to spend 

from the DROS Special Account, $25 million to fund, at least in part, general law 

enforcement activities associated witlj the APPS Program. 

48. Because the fundamental right to possess a firearm under the Second 

Amendment includes a conespondlng right to acquire a firearm, monies collected 

from the DROS, Fee must only be useli to fimd activities that are reasonably related 

to the fee payer's impact on the state. 

49. Simply because the crimes targeted by the APPS program involve 

12 
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fu-earms does not mean they have a sufficient nexus to DROS Fee payers such that 

its enforcement costs may constitutiorially fall on the shoulders of PLAINTIFFS 

and other lawful firearm purchasers via the DROS Fee; they do not and carmot. 

50. DEFENDANTS cause PLAINTIFFS ineparable harm by choosing to 

spend revenues obtained from the DROS Fee on general law enforcement 

operations associated with the APPS program because they are requiring 

PLAINTIFFS to uniquely subsidize govemment services that are not reasonably 

related to regulating lawfiil firearms transactions, but are admittedly for the general 

welfare, 

51. The utilization ofthe DROS Fee by DEFENDANTS for these improper 

purposes necessitates judicial action tp halt infringements and violations of 

PLAESTTIFFS' constitiitional rights. 

DECLARATORY JUDGMENT ALLEGATIONS 

52. All ofthe above paragraphs are re-alleged and incorporated herein by 

refererice. 

53. There is an actual and preserit controversy between the parties hereto in 

that PLAINTIFFS contend that the marmer in which DOJ cunentiy uses the 

revenues from the DROS Fee is uncpnstitutional and on information and belief, 

allege that DEFENDANTS' disagree. 

<• 
54. PLAINTIFFS desfre a judicial declaration of their rights and 

DEFENDANTS' duties; namely, that the DOJ's expenditure of monies collected 

from the DROS Fee on general law eriforcement activities associated with the 
APPS program infringes on PLAINTIFFS' Second Amendment rights. 55. To be clear, PLAINTIFFS do not ask this Court to address the legality of imposing the DRQS Fee in the first place nor that of the APPS System. PLAINTIFFS here merely seek a declaration as to whether the monies from a fee that they are required to pay before they may lawfiilly engage in Second 
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Amendment protected conduct, i.e., obtaining a firearm, can be appropriated to 

general law enforcement purposes uru-elated to regulating PLAINTIFFS' impact on 

the state. 

INJUNCTIVE R E L I E F ALLEGATIONS 

56. All ofthe above paragraphs are re-alleged and incorporated herein by 

reference. 

57. PLAINTIFFS have been, are presently, and will continue to be 

ineparably harmed by the assessment of the DROS Fee as a precondition on the 

exercise of PLAINTIFFS' Second Arnendment rights insofar as the revenues from 

such assessment are utilized for purpbses not reasonably related to regulating fee 

payers' activities in lawfully obtaining a firearm, i.e., general law enforcement 

activities. 

58. I f an injunction does not issue from this Court enjoining DEFENDANTS 

from spending DROS Fee revenues on such general law enforcement activities, 

DEFENDANTS will continue to do so in derogation of PLAESTTIFFS' Second 

Amendment rights, thereby ineparably harming PLAINTIFFS. 

59. PLAINTIFFS have no adequate remedy at law. Damages are 

indeterminate or unascertainable and. in any event, would not fully redress any 

harm suffered by PLAINTIFFS as a result pf DEFENDANTS subjecting 

PLAESTTIFFS tp the illegal precondition on the exercise of PLAESTTIFFS' 

constitutional right to acquire firearms, i.e., funding general law enforcement 

activities. 

60. Injunctive relief would eliminate PLAINTIFFS' ineparable harm and 

allow PLAINTIFFS to acquire fireanns free from the unlawful precondition 

cunentiy inherent in the mandatory DROS Fee, in accordance with their rights 

under the Second and Fourteenth Amendments. 

61. Accordingly, injunctive relief is appropriate. 

14 
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1 CLAIM FOR R E L I E F : 
VALIDITY OF DEFENDANTS' USE OF DROS F E E REVENUES 

2 Violation of the Second Amendment Right to Keep and Bear Arms 
(U.S. Const, Amends, n and XI\0 

3 (By All Plaintiffsj Against AU Defendants) 

4 62. All of the above paragraphs are re-alleged and incorporated herein by 

5 reference. 

6 63. DEFENDANTS use revenues collected from a fee, payment of which is 

7 generally required as a precondition for the lawful receipt of a ffrearm in 

8 Califomia, in order to fund general law enforcement activities not reasonably 

9 related to regulating the behavior or impact on the state ofthe fee payers - like 

10 PLAINTIFFS. In doing so, D E F E N D | \ N T S are propagating customs, policies, and 

11 practices that infiinge on PLAINTIFFJS' right to acquire firearms as guaranteed by 

12 the Second and Fourteenth Amendments. 

13 64. DEFENDANTS carmot satiŝ fy their burden of justifying these customs, 

14 policies, and practices that infiinge PLAiNTIFFS'rights. 

15 65. PLAINTIFFS are entitled to declaratory and injunctive relief against 

16 DEFENDANTS and their officers, agents, servants, employees, and all persons in 

17 active concert or participation with thjem who receive actual notice of the 

18 injunction, enjoining them from engaging in such customs, policies, and practices. 

19 PRAYER 

20 WHEREFORE PLAINTIFFS pray for rellefas follows: 

21 1) For a declaration that DEFENDANTS' enforcement of the APPS program 

22 is not sufficiently related to PLAINTIFFS' lawful firearm purchases so as to justify 

23 DEFENDANTS' using the revenues from the DROS Fee - which PLAINTIFFS 

24 must pay tp obtain a firearm - for the purpose of fiinding the APPS program, and 

25 that such use of DROS Fee funds imp|ermissibly infringes Pn PLAINTIFFS' 

26 Second Amendnient rights because it improperly requires PLAINTIFFS to bear the 

27 burden of financing gerieral law enforcement activities as a precondition to 

28 exercising those rights; 
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2) For a preliminary and permanent prphibitory injunction forbidding 

DEFENDANTS and their agents, employees, officers, and representatives from 

using DROS Fee revenues to fund thej APPS program; 

3) For remedies available pursuant to 42 U;S.C. § 1983 and for an award of 

reasonable attomeys' fees, costs, and expenses pursuant to 42 U.S.C. § 1988, 

and/or other applicable state and federal law; 

4) For such other and further reliief as may be just and proper. 

Dated: July 24, 2013 Michel & Associates, P.C. 

Isi C. D. Michel 
C. D. Michel 
Attomey for the Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO BRANCH COURTHOUSE 

CASE NO. l:ll-cv-01440-LJO-MJS BARRY BAUER, STEPHEN 
WARKENTIN, NICOLE FERRY, 
LELAND ADLEY, JEFFREY 
HACKER, NATIONAL RIFLE 
ASSOCL\TION OF AMERICA^ 
INC., CALIFORNL\ RIFLE PISTOL 
ASSOCIATION FOUNDATION^ 
HERB BAUER SPORTESfG GOODS 
E^C. 

Plaintiffs 

vs. 
KAMALA HARRIS, in Her Official 
Capacity as Attomey General For the 
State OfCalifomia; STEPHEN 
LESTDLEY in His Official Capacity 
as Acting Chief fof the Califomia 
Department of Justice, and DOES 1-
10. 

Defendants. 

CERTIFICATE OF SERVICE 

IT IS HEREBY CERTIFIED THAT: 

I , the undersigned, am a citizen pf the United States and am at least eighteen 
years of age. My business address is 180 E. Ocean Blvd., Suite 200, Long Beach, 
Califomia, 908()2. 

I am not a party to the above-entitled action, I have caused service ofi 
SECOND AMENDED COMPLAINT FOR DECLARATORY 

AND INJUNCTIVE R E L I E F 
on the following party by elecfronically filing the foregoing with the Clerk of the 
Disfrict Court using its ECF System, which elecfronically notifies them. 
Elecfronically filed^documents have b|een served conventionally by the filer to: 
Anthonv R. Hakl. Deputv Attomey General 
Califomia Department of Justice 
Office of the Attomey General 
Civil Law Division 
Govenunent Law Section 
13001 Sfreet. Suite 125 
Sacramento, CA 94244 

I declare under penalty of perjury that the foregoing is tme and conect. 
Executed on July 24, 2013. 

Isi C. D. Michel 
C. D. Michel 
Attomey for Plaintiffs 
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STEPHEN J. LINDLEY 
BAUER vs, HARRIS 

February 21, 2014 
1 

I N THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

FRESNO BRANCH COURTHOUSE 

BARRY BAUER, STEPHEN 
WARKENTIN, NICOLE FERRY, 
LELAND ADLEY, JEFFREY HACKER, 
NATIONAL RIFLE ASSOCIATION OF 
AMERICA, I N C , CALIFORNIA | 
RIFLE AND PISTOL ASSOCIATION 
FOUNDATION, HERB BAUER 
SPORTING GOODS, INC., 

P l a i n t i f f s , 

v s 

KAMALA HARRIS, i n Her O f f i c i a l 
C a p a c i t y as A t t o r n e y General] 
For t h e S t a t e o f C a l i f o r n i a ; 
STEPHEN LINDLEY, i n H i s 
O f f i c i a l C a p a c i t y as A c t i n g 
C h i e f f o r t h e C a l i f o r n i a 
Department o f J u s t i c e , and 
DOES 1-10, 

Defendantls 

Case No. 
1:ll-cv-01440-LJO-MJS 

DEPOSITION OF 

STEPHEN J 

F e b r u a r y 

10:38 ja.m, 

1300 I S t r e e t 

LINDLEY 

2 1 , 2014 

Sacramento, C a l i f o r n i a 

D a n i e l E. B l a i r , CSR No. 4388 

S 0 L U T I O N S 

800.211.DEPO (3376) 
EsquireSolutions. com 
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APPEARANCES OF COUNSEL 

For the P l a i n t i f f s : 

Michel & Associates, P.C, 
Scott M, F r a n k l i n , Esg. 
-and-
Joseph Silvoso, Esq. 
Suite 200, 180 E, Ocean Boulevard 
Long Beach, C a l i f o r n i a 90802 
562,216.4444 
562.216.4445 Fax 
sf ranklinOmichellawyeirs . com 

For the Defendants; 

State of C a l i f o r n i a Department of J u s t i c e 
Kimberiy Granger, DAG 
-and-
Anthony Hakl, DAG 
Suite 1101, 1300 I St r e e t 
Sacramento, C a l i f o r n i a '95814 
916,227,4003 
916,324,8835 Fax 
kimberiy.grangerodoj.ca.gov 
anthony.hakl@doj.ca.gov 
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SUPERIOR•COURT OF THE 

FOR THE COUNTY 

--oOo-

DAVID GENTRY, JAMES 
PARKER, MARK MIDLAM, 
JAMES BASS, and CALGUNS 
SHOOTING SPORTS 
ASSOCIATION, 

STATE OF CALIFORNIA 

OF SACRAMENTO 

P l a i n t i f f s and 
P e t i t i o n e r s , 

vs 

KAMALA HARRIS, i n Her 
O f f i c i a l Capacity as 
A t t o r n e y General f o r the 
State of C a l i f o r n i a ; 
STEPHEN LINDLEY, i n His 
O f f i c i a l Capacity as 
A c t i n g Chief f o r the 
C a l i f o r n i a Department of 
J u s t i c e , BETTY YEE, i n 
Her O f f i c i a l Capacity as 
State C o n t r o l l e r f o r the 
State of C a l i f o r n i a and 
DOES 1-10, 
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Respondents. 
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AMMQLAND 
i SHOOTING SPORTS NEWS 

MENU 

Home » Featured Articles 

D. 'Chuck' Michel 
SHOOTING SPORTS NEWS i 

Ammoland Inc. Posted on February 2, 2015 by Ammoland 

KbbPlNTHE KNOW 

byBillBlum 
, : Get the latest firearms news 
Long Beach attorney Chuck Michel.f 

^ , delivered straight to your 
regulations - ana wiiming. 

Inbox 

,'7as built a successful career by challenging firearms 

https://www.aniinoland.com/2015/02/califomias-triggerman-chuck-michiel/ 2/13/2018 
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California's Triggerman Chuck Michel 

California - -(Ammoland.com)- C.D. "Chucl̂ ' Michel 

A DAILY iOfURrMU f̂ SUCATtON 

Califbrnia Lawyer | ' 

AMMOLAND 
i SHOOTING SPORTS NEWS 

won big against what he calls the "gun grabbers" last 
February vyjhen a three-judge panel ofthe Ninth U.S. 
Circuit Court of Appeals reversed a trial court ruling in 
one ofthe most significant Second Amendment cases 
oi his career. 

Not only did the 2-1 majority invalidate San Diego 
County's restrictive policy for obtaining a concealed-

carry handgun permit, it went on to declare that the personal right to keep and bear arms 
extenl^E)EtEid^R^iHySJOW | 

Mich§,̂ <t}§hli%^ f̂f̂ «H§gcreid<?tract attorney for the Califomia Rifle and Pistol Association 
(CRPASlelitl% *̂fevVia(̂  |jPfill§ttf of the National Rifle Association - has been the lead 
plaintiffs attornê bcpteruta v. San Diego (742 F.3d 1144 (9th Cir. 2014)) since April 2010. In 
2011 former Solicitor General Paul D. Clement filed an amicus brief on behalf of the NRA, 

I • • f 

and he later argued the case for the; appellants. 
; Add Your Email 

i "We got everything we asked foi) from the cotirt," says Michel, who drafted the 
I PleadingiyggQi^jgg 

Inia 69-page opinion. Judge Diarmuid O'Scannlain, one ofthe circuit's most conservative 
members, crafted a meticulous analysis ofthe Second Amendment and pre-Civil War gun-
ownership rights. He concluded that the county's interpretation of "good cause" to obtain a 
concealed-carry permit - documenting circumstances showing that the applicant was 
uniquely in harm's way - infringed the constitutional right to "bear Arms." 

https://www.amrholand.com/2015/02/califomias-triggerman-chuck-michel/ 2/13/2018 
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O'Scannlain wrote, "[T]he right is, and has always been, oriented to the end of self-

defense. Any contrary interpretation ofthe right, whether propounded in 1791 or just 

last week, is error." (Peruta, 742 F.3d at 1155 (emphasis by the court).) 

One other federal circuit had explicitly issued such a holding before - Moore v. Madigan 

(702 F.Sd 933 (7th Cir. 2012)) - but not in so detailed and definitive an opinion. 

c 

From Michel's perspective, the broad sweep of O'Scannlain's prose also vindicated the 
NRA's steady and deliberate approach to litigation. In the wake of the U.S. Supreme Court's 
landmark decision recognizing an individual's rightto own firearms (District of Columbia v. 
Heller, 554 U.S. 570 (2008)), gun-rights groups had rushed to clarify the scope of 
permissible regulation. The NRA's contentious rival - the Second Amendment Foundation 
in Washington state - had brought a similar challpnge to concealed-carry policy in 
California's Yolo County. Three weeks after the Ninth Circuit's decision in Peruta, the same 
panel invalidated Yolo's policy. But it.plid so in an unpublished three-page decision that cited 
Peruta as controlling precedent. (RfSfhards v. Prieto, 560 Fed. Appx. 681 (9th Cir. 2014).) 

Wh^|ii^s^|^g.j!^^f^|^^g(j^||^nty declined to petition for rehearing of Peruta, others 
attempted to step into the breach. But in November the Ninth Circuit denied intervenor 
statu^(^^jgrji|^y^(;^^l^e|(^i^la D. Harris, the Brady Campaign to Prevent Gun Violence, 
arid the California Police Chiefs and Peace Officers' Associations. (Peruta v. County of San 

Dieg(S^t7t^il^liffe§^fiVm^Sifi^4).;) Still, Judge 

Inbox 

Sidney R. Thomas's strong dissent in 

In December, two days after the Montana jurist began a seven-year term as Chief Judge, 

Michel's worries were borne out: The Ninth Circuit called for briefing - due Christmas Eve -

toidateilnliiN'oviiiSlTcaiPeruta should! be reheard en banc. If review is granted, Thomas will 

lead a tribunal that includes ten other judges chosen at random. 

^ow the en banc process will conclude No one kno* 

"The Circuit consists of roughly two-thirds Democratic appointees and one-third 

Republican," says Michel. "But judges don't a 

position is very persuasive." 

ways vote along political lines. And our 

Should the respondents lose an en banc ruling, Michel promises he won't back down. He'll 

appeal Peruta all the way to the U.S. Supreme Court - very likely joined by libertarians and 

other advocates of individual gun rights.... 

https://www.ammoland.coni/2015/02/califomias-triggerman-chuck-michel/ 2/13/2018 
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6 thoughts on "California's Triggerman - C.D. 'Chuck' Michel" 

bLAND 
SHOOTING SPORTS NEWS ! 

The dark side is that Chuck Michel |and the NRA espouse marketing of NRA financial 
servi^^]|5;[|^cp|i^^r^|^^^ently sell any kid's name and address they can get as an 
adult to other companies, to get money for the NRA. A/Vhile Chuck Michel does some good 
worbb̂ JbaiUJDQtlolcalkide&lOLQretenci like he's on the side of reasonable discourse, but lies 

amazing that th^^^A keeps hihi wjorking for them, despite his advocating of marketing 
back. Not a nice guy! But it's really 

and illegally selling to kids, and dancing around 

Chuck Michel, your past will catch up to you! 

I Add Your Email i 
Reply i 

he edges of mail fraud and wire fraud. 

I » Oscar S y p S C R I B E 
July 6, 2016 at 1:32 PM 

Keep up the greM work Mr Michel. I just recently joined the California Rifle and Pistol 
Association. 

Reply 

^ Michael Gallagher says: 
y February 11, 2015 at 9:42 PM 

https://www.animoland.com/2015/02/califomias-triggerman-chuck-michel/ 2/13/2018 
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When Wayne La Pierre and the NRA were treating gun owning Califomians like red­
headed step children (Roberti, Roos) I vowed that they would not get one more dime from 
me. He (La Pierre) said they would not support a losing fight. I have always supported 
CRPA and Chuck Michel They won't give up and neither will I. This is OUR state and it 
was once a beautiful, and Constitutional, place to grow up in and live. I would walk through 
hell on Sunday for Chuck Michel and CRPA. Gentlemen, keep up the good work. 

Reply 

^•fy: Raymond Scott says: 
f February 11, 2015 at 3:11 PM 

Way to go Chuck Michel, Esq.!! Many have given up on our state, but things can change 
and for the better.Keep up the good fight for our 

Reply 

civil rights in California. 

SH06TING SPORTS NEWS i 

There are times when i think going !to war here ih California would be injoyable. 
: KEEP IN THE KNOW i 

F'eply 
"—Get the latest firearms news-

vAsiiaQi^ straight to your 
Febmary 3, 2||^gQ^:24 PM 

whut 

' Add Your Email 
Reply 

Leave a CdSUeSCRIBE 

Your emai! address Vv'ili not be published. Required fields are marked 

Comment 

6 Comments 

https://www.animoland.com/2015/02/califomias-triggerman-chuck-michel/ 2/13/2018 
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• 
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C D . Michel-S.B.N. 144258 
Glenn S. McRoberts - S.B.N. 144852 
Scott M. Franklin - S.B.N. 240254 
Sean A. Brady - S.B.N. 262007 
MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 
Long Beach, CA 90802 
Telephone: 562-216-4444 
Facsimile: 562-216-4445 
Email: cmichel@michellawvers.com 

Attomeys for Plaintiffs 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MIDLAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCL\TION 

Plaintiffs and Petitioners, 

vs. 
KAMALA HARRIS, in Her Official 
Capacity as Attomey General for the State of 
California; STEPHEN LINDLEY, in His 
Official Capacity as Acting Chief for the 
California Department of Justice, JOHN 
CHIANG, in his official capacity as State 
Controller for the State of California, and 
DOES 1-10. 

Defendants and Respondents. 

PROPOUNDING PARTY: 

RESPONDING PARTY: 

CASENO. 34-2013-80001667 

REQUESTS FOR PRODUCHON OF 
DOCUMENTS 
(SET ONE) 

SET NO: 

PLAINTIFFS 

I^EFENDANTS ATTORNEY GENERAL 

KAMALA HARRIS & BUREAU OF 

FIREARMS CHIEF STEPHEN LINDLEY 

ONE 

REQUEST FOR PWOT^TirTTON OF TWrTTMTT.NTS rSFT ONF.̂  

I 1 • 
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Plaintiffs David Gentry, James Parker, Mark Midlam, James Bass, and Calguns Shooting 

Sports Association (collectively "PLAINTIFFS") hereby demand Defendants Kamala Harris and 

Stephen Lindley (collectively "DEFENDANTS"), produce for inspection and/or photocopying, all 

j , • » 
documents, papers, books, account letters, photographs, objects and all other things designated 

herein. The production is to take place on June 22̂  2014, at 10:00 a.m., at 180 E. Ocean Blvd., 

Suite 200, Long Beach, Califomia, or at such prior time and place as may be agreed upon by 
j , 

counsel. 

Within thirty days after service of this rjequest, DEFENDANTS must serve a written 

response subscribed under oath describing the documents/things DEFENDANTS will produce and 

stating any objections DEFENDANTS haye to the production of any documents/things described 

below. Failure to serve a response within the allotted time shall be deemed to be a waiver of any 

objections to the production of the demanded documents/things. 

If DEFENDANTS withhold, under claim of privilege or otherwise, any document or part 

thereof, which is requested to be produced, the following information must be provided for each 

such document: 

(a) the date same was dated, or if undated, the date prepared; 

(b) thename, address, and title ofthe persbn preparing same; 

the name, address, and title of the person for or to whom the same was prepared or 

(c) 

addressed; 

(d) the name, address, and title of all persons to whom copies of the same were 

provided or otherwise fumished; 

(e) vvithout revealing any privileged or otherwise protected information, a detailed' 

description of the subject matter and content o 

custody or control of same at the present time; 

same; 

(f) the name, address, location, and title of the person or persons having possession, 

and 

(g) the grounds upon which the claim of privilege or other reason for failure to produce 

document, or part thereof, rests. 

, !• 
As to all documents required to be produced hereby, duplicates or photocopies may be REQUEST FOR PROniirTTON OF nOriTMENTS fSET ONE^ ^ 
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provided in place of the original documents where duplicates or photocopies are identical in every 
j I 

respect to the originals and are clear, legible copies. 

REOUEST FOR PRODUCTION NO. 1 

Each and every DOCUMENT (as used herein, "DOCUMENT" means any written, printed, 

typed, photostatic, photographed, recorded, or otherwise reproduced communication or record of 

every kind and description, whether comprised of letters, words, numbers, pictures, sounds, or 

symbols, or any combination thereof, whether prepared by hand or by electronic, magnetic, 

photographic, mechanic or other means, and including audio or video recordings of 

communications, occurrences or events. This definition includes, but is not limited to, any and 

all ofthe following: e-mails, correspondence, notes, minutes, records, messages, memoranda, 

diaries, contracts, agreements, invoices, orders, acknowledgments, receipts, bills, statements, 

checks, check registers, carbon copies, financial statements, journals, ledgers, appraisals, reports, 

forecasts, compilations, schedules, studies, suinmaries, analyses, pamphlets, brochures, 

advertisements, newspaper clippings, articles, tables, tabulations, plans, photographs, pictures, 

fihn, microfilm, microfiche, computer-stored or computer-readable data, computer programs, 

computer printouts, telegrams, telexes, facsimiles, tapes, transcripts, recordings, and all other 

sources or formats firom which data, information, or communications can be obtained. 

"DOCUMENT" shall also include any draft, preliminary version, or revisions of the foregoing, 

and all copies of a DOCUMENT shall be produced to the extent that the copies differ fi-om the 

document produced due to notations, additions, insertions, deletions, comments, attachments, 

enclosures or markings of any kind, but excluding any document produced as part of the 

December 21,2012, Response to Plaintiffs Request for Production of Documents, Set One, in 

the action Bauer v. Harris, United States District Court for the Eastem District of California, 

Case No. l:ll-cv-1440-LJO-MJS, and also excluding any document provided in a supplement to 

the response of December 21,2012, that has been served on counsel for the Plaintiffs in that 

action) appearing to have been created after January 1,2000, that shows the calculation ofa cost, 

including an estimated cost, referred to in SECjTION 28225 (as used herein,"SECTION 28225" 

refers to Califomia Penal Code section 28255 and its predecessor, Califomia Penal Code section 

REQUEST FQR PRODTTrTTQN QF T^OriTMENTS rSFT ONF.̂  
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12706). 

REOUEST FOR PRODUCTION NO. 2 

Each and every DOCUMENT appearing to ha,ve been created after January 1,2000, 

specifically identifying any figure to be a cost, mcluding an estimated cost, referred to in Peiial 

Code section 28225, excluding any DOCUMENT provided in response to a request above. 

REOUEST FOR PRODUCTION NO. 3 

Each and every DOCUMENT referring to a cost arising firom APPS (as used herein, 

"APPS" refers to the Armed Prohibited Persons System program, also known as Armed & 

Prohibited Persons System program or Califomia Armed and Prohibited Person Program, and 

enforcement activities based on the use of data derived firom APPS, including but not limited to 

investigations df persons identified by APPS as potentially possessing one or more fireann 

illegally) being paid out funds obtained from tile DROS SPECIAL ACCOUNT (as used herein, 

"DROS SPECIAL ACCOUNT" refers to the portion of the state's General Fund wherein fimds 

collected under SECTION 28225 are deposited) prior to May 1,2013. 

REOUEST FOR PRODUCTION NO. 4 

Each and every DOCUMENT referring to an APPS-related cost being paid out funds ' 

obtained from tiie GENERAL FUND (as used herein, tiie term "GENERAL FUND" refers to tiie 

General Fund for the state of California, excluding any special accounts that are normally 

considered to be within the General Fund) after April 30,2013. 

REOUEST FOR PRODUCTION NO. 5 

Each and every DOCUMENT referring to an APPS-related cost being paid from a source, 

otiier tiian tiie GENERAL FUND or tiie DROS SPECIAL ACCOUNT. 

REOUEST FOR PRODUCTION NO. 6 

Each and every written transcript, audio file, or other DOCUMENT that reflects testimony 

Defendant Kamala Harris has given to a legislative body in Califomia, limited to testimony 

conceming APPS, tiie DROS PROCESS (as used herein, "DROS PROCESS" refers to tiie 

background check process that occurs when a firearm purchase or transfer occurs in Califomia; 

"DROS PROCESS" can be found at htti)://oagJca.gov/fireamis/pubfaqs\ or DROS FEE FUNDS 

REQTTEST FQR PT^QniTrTTQN Q F T^QrUMENTS (.SET QNF.^ 
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C. D. Michel - S.B.N. 144258 
Scott M. Franklin - S.B.N. 240254 
Sean A. Brady - S.B.N. 262007 
MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 
Long 3each, CA 90802 
Telephone: 562-216-4444 
Facsimile: 562-216-4445 
Email: cniichel@michellawyers.com 

Attomeys for Plaintiffs 

SUPERIOR COURT OF 

FOR THE COUN' 

DAVID GENTRY, JAMES PARKER, 
MARK MIDLAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCL^TION, 

Plaintiffs and Petitioners, 

vs. 
KAMALA HARRIS, m her official capacity 
as Attomey General for the state of 
Califomia; STEPHEN LINDLEY, in his 
official capacity as Acting Chief for the 
Califomia Department of Justice, Bureau of 
Firearms; BETTY YEE, in her official 
capacity as State ContioUer for the state of 
California, and DOES 1-10, 

Defendants and Respondents. 

THE STATE OF CALIFORNIA 

Y OF SACRAMENTO 

CASENO. 34-2013-80001667 

REQUESTS FOR PRODUCTION OF 
DOCUMENTS (SET FOUR) 

PROPOUNDING PARTIES: 

RESPONDING PARTIES: 

SET NO: 

/ / / 

PLAINTIFFS 1 • • • 
I)EFENDANTS KAMALA HARRIS & 

S|TEPHEN LINDLEY 

FOUR 
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Plaintiffs David Gentry, James Parker, Mark Midlam,James Bass, and Calguns Shooting 

Sports Association (collectively "PLAINTIFFS") hereby demand defendants Kamala Harris and 

i" • - • -
Stephen Lindley (collectively "DEFENDANTS") produce for inspection and/or photocopying all 

documents, papers, books, account letters, phOjtographs, objects, and all other things designated 

herein. The production is to take place on October 10,2016, at 10:00 a.m. at 180 E.'Ocean Blvd., 

Suite 200, Long Beach, California, or at such prior tune and place as may be agreed upon by 

counsel. 

Within tiiirty days after service of this request, DEFENDANTS must serve a written 

response subscribed imder oath describing the documents/things DEFENDANTS will produce and 

stating any objections DEFENDANTS have to the production ofany documents/things described 

below. Failure to serve a response within the plotted tune shall be deemed a waiver of any 

objections to the production of the demanded documents/things. 

If DEFENDANTS withhold, under claim of privilege or otherwise, any document or part 

thereof which is requested to be produced, the following information must be provided for each 

such document: 

(a) the date same was dated, or if undated, the date prepared; 

(b) the name, address, and titie of the person preparing same; 

the name, address, and title of the person for or to whom same was prepared or 
(c) 

addressed; 

(d) the name, address, and title of all persons to whom copies of same were provided 

or otherwise fumished; 

(e) without revealing any privilegeji or otherwise protected information, a detailed 

description of the subject matter and content of same; 

(f) the name, address, location, and titie of the person or persons having possession, 

custody, or control of same at the present time; and 
, • • • I • . • 

(g) the grounds upon which the claim of privilege or other reason for failure to produce 

document, or part thereof, rests. 

As to all documents required to be produced hereby, duplicates or photocopies may be 
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provided in place of the original documents where duplicates or photocopies are identical in every 

respect to the originals and are clear, legible copies. 

REQUEST FOR PRODUCTION NO. 92 

Each and every DOCUMENT ("DOCUMENT" means any written, printed, typed, 

photostatic, photographed, recorded, or othenvise reproduced communication or record of every 

kind and description, whether comprised of letters, words, numbers, pictures, sounds, or symbols, 

or any combination thereof, whether prepared by hand or by electronic, magnetic, photographic, 

mechanic or other means, and including audio or video recordings of communications, 

occurrences, or events. This definition includes, but is not limited to, any and all ofthe following: 

e-mails, correspondence, notes, minutes, records, messages, memoranda, diaries, contracts, 

agreements, invoices, orders, acknowledgments, receipts, bills, statements, checks, check 

registers, carbon copies, financial statements, journals, ledgers, appraisals, reports, forecasts, 

compilations, schedules, studies, summaries, analyses, pamphlets, brochures, advertisements, 

newspaper clippings, articles, tables, tabulations, plans, photographs, pictures, film, microfilm, 

microfiche, computer-stored or computer-readable data, computer programs, computer printouts, 

telegrams, telexes, facsimiles, tapes, transcripts, recordings, and all pther sources or formats from 

which data, information, or communications can be obtained. "DOCUMENT" shall also include 
I . . 

any draft, preliminary version, or revisions of the foregoing, and all copies of a document shall be 

produced to the extent that the copies differ from the document produced due to notations, 

additions, insertions, deletions, comments, attachments, enclosures or markings of any kind, but 

excluding any document produced in the action Bauer v. Harris, United States District Court 

for the Eastern District ofCalifomia, Case No. 1:11-CY-1440-LJO-MJS, and also excluding 

any document provided in response to discovery previously propounded in this action) provided or 

appearing to have been provided by CAL DOJ (as used herein, "CAL DOJ" refers to the 

Califomia Department of Justice, including the office of the Attomey General, and all persons 

working for or at the direction of the Califomia Department of Justice) to a legislative budget 

committee tiiat refers to tiie DROS SPECL\L kcCOUNT (as used herein, "DROS SPECL\L 

ACCOUNT" refers to tiie portion oftiie state's General Fund wherein DROS FEE fimds are 
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deposited), limited to DOCUMENTS that appear to have been created after January 1,2008. 

REOUEST FOR PRODUCTION NO. 93 

Each and eyery DOCUMENT listing the sources of the revenue comprising the 

$17,286,000 of revenue related to "miscellaneous services to the public" that went into the DROS 

SPECL\L ACCOUNT for fiscal year 2014-2015; tiiis request is based on data stated in 

California's 2016-2017 budget, though responding to this request does not require reference 

thereto by the responding parties. 

REOUEST FOR PRODUCTION NO. 94 

Each and every DOCUMENT listing the classes of expenditures that comprise the 

$28,616,000 of expenditures related to "Department of Justice (State Operations)" that were 

fimded from tiie DROS SPECIAL ACCOUNT for fiscal year 2014-2015; tiiis request is based on 
r 

data stated in California's 2016-2017 budget, though responding to this request does not require 

reference thereto by the responding parties. 

REOUEST FOR PRODUCTION NO. 95 

Each and every DOCUMENT titied "DOJ Programs Funded witii DROS Special Fund" 

conceming fiscal years 2014-2015 to the present. 

REOUEST FOR PRODUCTION NO. 96 

Each and every DOCUMENT, whether provided to tiie office of State Senator Mark Leno 

or not, referring to SB 819's potential impact pn the general taxpayingpublic 

REOUEST FOR PRODUCTION NO. 97 

Each and every DOCUMENT appearuig to have been created by CAL DOJ between 

January 1,2010, and January 1,2013, conceming the impact, whether potential or actual, ofthe 

i 
$11,500,000 loan taken from tiie DROS SPECIAL ACCOUNT. 

REOUEST FOR PRODUCTION NO. 98 

Each and every email appearing to have been created by CAL DOJ between January 1, 

2010, and January 1,2013, conceming the impact-whether potential or actual-of the $11,500,000 
I 

loan taken from tiie DROS SPECIAL ACCOUNT. 
/ / / 
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U.S. District Court 
Eastern District of California - Live System (Fresno) 

CIVIL DOCKET FOR CASE #: l:ll-cv-01440-LJO-MJS 

CIVIL,CLOSED 

Bauer, et al. vs. Harris, et al. 
Assigned to: District Judge Lawrence J. O'Neill 
Referred to: Magistrate Judge Michael J. Seng 
Case in other court: USCA, 15-15428 
Cause: 42:1983 Civil Rights Act 

Plaintiff 

Barry Bauer 

Plaintiff 

Stephen Warkentin 

Plaintiff 

Nicole Ferry 

Plaintiff 

Leland Adley 

Plaintiff 

Jeffrey Hacker 

Plaintiff 

National Rifle Association of America, 
Inc. 

Plaintiff 

California Rifle & Pistol Association 
Foundation 

Date Filed: 08/25/2011 
Date Terminated: 03/02/2015 
Jury Demand: None 
Nature of Suit: 440 Civil Rights: Other 
Jurisdiction: Federal Question 

represented by Carl Dawson Michel 
Michel & Associates, P.C. 
180 East Ocean Blvd., Suite 200 
Long Beach, CA 90802 
562-216-4444 
Fax:562-216-4445 
Email: cmichel@michellawyers.com 
ATTORNEY TO BE NOTICED 

represented by Carl Dawson Michel 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Carl Dawson Michel 
' (See above for address) 

ATTORNEY TO BE NOTICED 

represented by Garl Dawson Michel 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Cari Dawson Michel 
(See above for address) 
ATTORNEY TO BE NOTICED 

representedby Carl Dawson Michel 
(See above for address) 
ATTORNEY TO BE NOTICED 

represented by Carl Dawson Michel 
(See above for address) 
ATTORNEY TO BE NOTICED 

https://ecf.caed.uscourts.gov/cgi-bin/DktRpt.pl?330178698752027-L_1_0-1 1/9 
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Plaintiff 

Herb Bauer Sporting Goods, Inc. represented by Carl Dawson Michel 
(See above for address) 
ATTORNEY TO BE NOTICED 

V. 

Defendant 

Kamala D. Harris 

Defendant 

Stephen Lindley 

represented by Susan K. Smith 
Office ofthe Attomey General of Califomia 
300 South Spring Street 
6th Floor, South Tower 
Los Angeles, CA 90013 
(213)897-2105 
Fax:(213)897-1071 
Email: susan.smith@doj.ca.gov 

; TERMINATED: 07/24/2012 
LEAD ATTORNEY 

' ATTORNEY TO BE NOTICED 

Anthony R. Hakl, m 
Attomey General's Office for the State of 
Califomia 
Department of Justice 
13001 Street 
P.O. Box 255200 
Sacramento, CA 95814 
916-210-6065 
Fax:916-324-8835 
Email: anthony.hakl@doj.ca.gov 
ATTORNEY TO BE NOTICED 

represented by Susan K. Smith 
(See above for address) 

; TERMINATED: 07/24/2012 
j LEAD ATTORNEY 

ATTORNEY TO BE NOTICED 

Defendant 

Does 1-10 

Anthony R. Hakl, HI 
(See above for address) 
ATTORNEY TO BE NOTICED 

Date FUed # Docket Text 

08/25/2011 i CIVIL COVER SHEET by Leland Ac 
Association Foundation, Nicole Ferry 

iley, Barry Bauer, Califomia Rifle & Pistol 
Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., 

https://ecf.caod.uscourts.gov/cgl-bln/DktRpt.pl7330178698752027-L_1_0-1 2/9 
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National Rifle Association of America, Inc., Stephen Warkentin (Michel, Chuck) (Entered: 
08/25/2011) 

08/25/2011 COMPLAiiNT For Declaratory And Injunctive Relief 42 U.S.C. sections 1983. 1988 
against Kamala D. Harris, Stephen Lindley, Does 1-10 by National Rifle Association of 
America, Inc., Herb Bauer Sporting Goods, Inc., Barry Bauer, Leland Adley, Nicole Ferry, 
Califomia Rifle & Pistol Association Foundation, Stephen Warkentin, Jeffrey Hacker. 
Attomey Michel, Chuck D. added.(Michel, Chuck) (Entered: 08/25/2011) 

08/26/2011 RECEIPT number #CAE100016086 $350.00 foo Barry Bauer by C. D. Michel on 
8/26/2011. (Marmjo, C) (Entered: 08/26/2011) 

08/26/2011 SUMMONS ISSUED as to *Kamala D. Harris, Stephen Lindley* witii answer to 
complaint due within *21* days. Attomey *Chuck D. Michel* *Michel & Associates, 
R C * *180 East Ocean Blvd., Suite 200* *Long Beach, CA 90802*. (Lundstrom, T) 
(Entered: 08/26/2011) I 

08/26/2011 CrVlL NEW CASE DOCUMENTS ISSUED; Initial Scheduling Conference set for 
12/8/2011 at 10:30 AM in Courtroom|6 (MJS) before Magistrate Judge Michael J. Seng. 
(Attachments: # i Standing Order, # 2 Consent Form, # 3 VDRP Form) (Lundstrom, T) 
(Entered: 08/26/2011) I 

12/02/2011 MINUTE ORDER: (***TEXT ONLY***) Plaintiff's notified the Court they are still 
serving Defendant in case. Initial Scheduling Conference set for 12/8/2011 at 10:30 a.m. is 
CONTINUED to 2/9/2012 at 11:00 AM in Courtroom 6 (MJS) before Magistrate Judge 
Michael J. Seng. A Joint Scheduling Conference Report carefully prepared and executed 
by all counsel, shall be electronically filed in CM/ECF one (1) fiill week prior to the 
Scheduling Conference. (Yu, L) (Entered: 12/02/2011) 

01/09/2012 SUMMONS RETURNED EXECUTED: Kamala D. Harris served on 12/22/2011, answer 
due 1/12/2012. (Attachments: # 1 Exiiibit A)(Michel, Carl) (Entered: 01/09/2012) 

01/09/2012 SUMMONS RETURNED EXECUTED: Stephen Lindley served on 12/22/2011, answer 
due 1/12/2012. (Attachments: # 1 Exiiibit A)(Michel, Carl) (Entered: 01/09/2012) 

01/10/2012 STIPULATION and PROPOSED ORDER for To Extend Pleading Deadlines by Leland 
Adley, Barry Bauer, California Rifle & Pistol Association Foundation, Nicole Ferry, 
Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., National Rifle Association of America, 
Inc., Stephen Warkentin. (Michel, Carl) (Entered: 01/10/2012) 

01/11/2012 10 STIPULATION TO EXTEND PLEADING DEADLINES AND ORDER signed by 
Magistrate Judge Michael J. Seng on 1/11/2012. (Yu, L) (Entered: 01/11/2012) 

01/17/2012 11 MINUTE ORDER: (***TEXT ONLY***) Initial Scheduling Conference set for 2/9/2012 
at 11:00 AM is CONTINUED to 4/12̂ 2012 at 11:00 AM in Courtroom 6 (MJS) before 
Magistrate Judge Michael J. Seng. A Joint Scheduling Report carefully prepared shall be 
filed with the Court one (1) full week prior to the Scheduling Conference, and shall be 
emailed to mjsorders@caed.uscourts.gov. (Yu, L) (Entered: 01/17/2012) 

02/09/2012 12 FIRST AMENDED COMPLAINT against Does 1-10, Kamala D. Harris, Stephen Lindley 
by National Rifle Association of America, Inc., Nicole Ferry, Califoraia Rifle & Pistol 
Association Foundation, Stephen Warkentin, Herb Bauer Sporting Goods, Inc., Leland 
Adley, Barry Bauer, Jeffrey Hacker.(lykichel, Cari) (Entered: 02/09/2012) 

03/08/2012 13 ANSWER to 12 Amended Complaint!, by Kamala D. Harris, Stephen Lindley. Attomey 
Smitii, Susan K..added.(Smith, Susan) (Entered: 03/08/2012) 

03/21/2012 14 MOTION to STAY by Kamala D. Harris, Stephen Lindley. Motion Hearing set for 
4/18/2012 at 08:30 AM in Courtroom 

https://ecf.caed.uscourts.gov/cgi-bln/DktRpt.pl7330178698752027-L_1_0-1 

4 (LJO) before District Judge Lawrence J. O'Neill. 
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(Attachments: # 1 Declaration of Susan K. Smith in Support of Notice of Motion and 
Motion to Stay)(Smith, Susan) (Entered: 03/21 /2012) 

03/21/2012 15 REQUEST for Judicial Notice Filed Concurrenlty with Motion to Stay by Kamala D. 
Harris, Stephen Lindley re 14 MOTION to STAY filed by Stephen Lindley, Kamala D. 
Harris. (Smitii, Susan) (Entered: 03/21/2012) 

03/22/2012 16 MINUTE ORDER: (***TEXT ONLY***) 14 Motion to Stay set for 04/18/2012 at 8:30 
a.m. in Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill is MOVED to 
4/20/2012 at 09:30 AM in Courtroomj6 (MJS) before Magistrate Judge Michael J. Seng. 
Initial Scheduling Conference set for 04/12/2012 in Courtroom 6 (MJS) before Magistrate 
Judge Michael J. Seng is CONTINUED to 6/28/2012 at 11:30 AM in Courtroom 6 (MJS) 
before Magistrate Judge Michael J. Seng. (Yu, L) (Entered: 03/22/2012) 

04/02/2012 17 STIPULATION and PROPOSED ORDER for Continuance of Motion to Stay Hearing 
Date and Extend Associated Deadlines and [Proposed] Order by Leland Adley, Barry 
Bauer, Califomia Rifle 8c Pistol Association Foundation, Nicole Ferry, Jeffrey Hacker, 
Herb Bauer Sporting Goods, Inc., National Rifle Association of America, Inc., Stephen 
Warkentin. (Michel, Cari) (Entered: ojt/02/2012) 

04/03/2012 18 STIPULATION FOR CONTINUANCE OF MOTION TO STAY HEARING. Motion 
Hearing is continued to 5/25/2012 at 09:30 AM in Courtroom 6 (MJS) before Magistrate 
Judge Michael J. Seng, signed by Magistrate Judge Michael J. Seng on 04/03/2012. (Yu, 
L) (Entered: 04/03/2012) ! 

04/20/2012 19 STIPULATION For Continuance of Motion to Stay Hearing Date and Extend Associated 
Deadlines and [Proposed! Order by Leland Adley, Barry Bauer, Califomia Rifle & Pistol 
Association Foimdation, Nicole Ferryj Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., 
National Rifle Association of America, Inc., Stephen Warkentin. (Michel, Carl) (Entered: 
04/20/2012) I 

04/20/2012 20 STIPULATION FOR CONTINUANCE OF MOTION TO STAY HEARING DATE AND 
EXTEND ASSOCL\TED DEADLINES and ORDER THEREON. Motion Hearing is 
continued to 612212012 at 09:30 AM in Courtroom 6 (MJS) before Magistrate Judge 
Michael J. Seng, signed by Magistrate Judge Michael J. Seng on 04/20/2012. (Yu, L) 
(Entered: 04/20/2012) I . 

05/15/2012 21 MINUTE ORDER: (***TEXT ONLY***) 14 Motion to Stay set for June 22, 2012 at 9:30 
a.m. in Courtroom 6 (MJS) before Magistrate Judge Michael J. Seng is CONTINUED to 
July 6, 2012 at 09:30 AM in Courtroom 6 (MJS) before Magistrate Judge Michael J. Seng. 
Initial Scheduling Conference set for June 28,2012 in Courtroom 6 (MJS) before 
Magistrate Judge Michael J. Seng is (CONTINUED to August 9, 2012 at 11:00 AM in 
Courtroom 6 (MJS) before Magistrate Judge Michael J. Seng. (Yu, L) (Entered: 
05/15/2012) 

06/06/2012 22 WITHDRAWAL of 14 MOTION to STAY by Kamala D. Harris, Stephen Lindley. (Smith, 
Susan) (Entered: 06/06/2012) 

06/07/2012 23 MINUTE ORDER: (***TEXT ONLY***)On June 6, Defendant filed a 22 Withdrawal of 
Motion to Stay. The Motion Hearing set for July 6,2012 at 9:30 a.m. before Magistrate 
Judge Michael J. Seng is VACATED. |The Initial Scheduling Conference set for August 9, 
2012 at 11:00 a.m. before Magsitrate Judge Michael J. Seng shall proceed as previously 
ordered. (Yu, L) (Entered: 06/07/2012) 

07/06/2012 24 JOINT SCHEDULING REPORT by Leland Adley, Barry Bauer, Califomia Rifle «& Pistol 
Association Foundation, Nicole Ferry; Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., 
National Rifle Association of America, Inc., Stephen Warkentin. (Michel, Carl) (Entered: 
07/06/2012) 

https://ecf.caed.uscourts.gov/cgi-bin/DktRpt.pl?330178698752027-L_1_0-1 4/9 



2/20/2018 LIVE 6.1 CM/ECF - U.S. District Court for Eastem Califomia 

07/24/2012 21 NOTICE of Change of Assignment of Counsel Within Attomey General's Office by Kamala 
D. Harris, Stephen Lindley. (Smith, Susan) (Entered: 07/24/2012) 

08/07/2012 26 MINUTE ORDER (Text Only): The Initial Scheduling Conference set for August 9, 2012 
at 11:00 a.m. shall be held in Magistrate Judge Michael J. Seng's Yosemite Chambers. The 
parties are directed to appear telephonically by making reservations through CourtCall at 
866-582-6878. Please send confirmations to the courtroom deputy at 
lyu@caed.uscourts.gov. (Arellano, S.) (Entered: 08/07/2012) 

08/09/2012 21 MINUTES (Text Only) for proceedings held before Magistrate Judge Michael J. Seng: 
SCHEDULING CONFERENCE held on 8/9/2012 in Chambers. Plaintiffs Counsel Sean 
Brady present. Defendants Counsel Anthony Hakl present. Court Reporter/CD Number: 
Held in Chambers, off the record. (Yu, L) (Entered: 08/10/2012) 

08/10/2012 28 SCHEDULING ORDER :Initial Disclosures: 07/11/2012. Discoverv Deadlines: Non-
Exnert: 2/27/2013. Expert: 6/27/2013 • Motion Deadlines: Non-Dispositive Motions filed 
bv 6/27/2013. Dispositive Motions filed bv 8/16/2013. Pretrial Conference 11/14/2013 at 
08:15 AM in Courtroom 4ILJO) before District Judge Lawrence J. O'Neill. Jurv Trial 
1/28/2014 at 08:30 AM in Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill, 
signed by Magistrate Judge Michael J'. Seng on 08/10/2012. (Yu, L) (Entered: 08/13/2012) 

01/22/2013 22 STIPULATION To Extend Discovery [Cut-Off Dates and Proposed Order by Leland Adley, 
Barry Bauer, Califomia Rifle & Pistol Association Foundation, Nicole Ferry, Jeffrey 
Hacker, Herb Bauer Sporting Goods, Inc., National Rifle Association of America, Inc., 
Stephen Warkentin. (Michel, Carl) (Entered: 01/22/2013) 

01/23/2013 30 STIPULATION TO EXTEND DISCOVERY CUT-OFF DATES AND ORDER signed by 
Magistrate Judge Michael J. Seng on 1/23/2013. (Yu, L) (Entered: 01/23/2013) 

05/22/2013 21 STIPULATION and PROPOSED ORDER for to Vacate Rule 16 Scheduling Order by 
Leland Adley, Barry Bauer, Califomia Rifle & Pistol Association Foundation, Nicole 
Ferry, Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., National Rifle Association of 
America, Inc., Stephen Warkentin. (Attachments: # 1 Declaration of Sean A. Brady in 
Support)(Michel, Cari) (Entered: 05/22/2013) 

05/28/2013 • 32 Stipulation to Vacate Rule 16 Scheduling Order and Order Thereon. A Scheduling 
Conference is now set for August 8, 2013 at 10:30 AM m Courtroom 6 (MJS) before 
Magistrate Judge Michael J. Seng, signed by Magistrate Judge Michael J. Seng on 
05/28/2013. (Yu, L) (Entered: 05/28/2013) 

06/13/2013 21 MOTION to AMEND the 12 Amended Complaint, by Leland Adley, Barry Bauer, 
Califomia Rifle & Pistol Association Foundation, Nicole Ferry, Jeffrey Hacker, Herb 
Bauer Sporting Goods, Inc., National Rifle Association of America, Inc., Stephen 
Warkentin. (Attachments: # 1 Memorandimi of Points and Authorities in Support of 
Motion for Leave to Amend Complaint, # 2 Exhibit A to Memorandum of Points and 
Authorities, # 3 Declaration of Sean A. Brady in Support of Motion for Leave to Amend 
Complaint)(Michel, Cari) (Entered: 06/13/2013) 

06/14/2013 34 MINUTE ORDER: (***TEXT 0 N L V * * * ) A Motion Hearing on Plaintiffs Motion to 
Amend is set for July 26,2013 at 09:30 AM in Courtroom 6 (MJS) before Magistrate 
Judge Michael J. Seng, signed by Magistrate Judge Michael J. Seng on 06/14/2013. (Yu, 
L ) (Entered: 06/14/2013) j 

07/09/2013 35 STATEMENT of NON-OPPOSITION by Kamala D. Harris, Stephen Lindley to 32 
MOTION to AMEND tiie 12 Amended Complaint,. (Attachments: # 1 Proof of Service) 
(Hakl, Anthony) (Entered: 07/09/2013) 

07/22/2013 36 ORDER granting 33 Plaintiffs Motion for Leave to File a-Second Amended Complaint. 
i 
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The Motion Hearing set for July 26,2013 is VACATED. Plaintiff to file a Second 
Amended Complaint within ten (10) days of the service of this order, signed by Magistrate 
Judge Michael J. Seng on 7/22/2013. (Yu, L) (Entered: 07/22/2013) 

07/24/2013 22 SECOND AMENDED COMPLAINT against All Defendants by National Rifle 
Association of America, Inc., Nicole Ferry, Califomia Rifle & Pistol Association 
Foundation, Stephen Warkentin, Herb Bauer Sporting Goods, Inc., Leland Adley, Barry 
Bauer, Jeffrey Hacker.(Michel, Carl) (Entered: 07/24/2013) 

08/02/2013 38 MINUTE ORDER: (***TEXT ONLY***)The Initial Schedulihg Conference set for 
August 8, 2013 at 10:30 a.m. is CONTINUED to September 27, 2013 at 10:30 AM in' 
Courtroom 6 (MJS) before Magistrate Judge Michael J. Seng, signed by Magistrate Judge 
Michael J. Seng on 08/02/2013. (Yu, L) (Entered: 08/02/2013) 

08/07/2013 29 ANSWER to 22 Amended Complaint̂  by Kamala D. Harris, Stephen Lindley. 
(Attachments: # 1 Proof of Service)(Hakl, Anthony) (Entered: 08/07/2013) 

09/13/2013 40 JOINT SCHEDULING REPORT by Leland Adley, Barry Bauer, California Rifle & Pistol 
Association Foundation, Nicole Ferry) Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., 
National Rifle Association of America, Inc., Stephen Warkentin. (Michel, Carl) (Entered: 
09/13/2013) 

09/17/2013 41 MINUTE ORDER: (***TEXT ONLY***)The Initial Scheudling Conference set for 
September 27, 2013 at 10:30 a.m. is ADVANCED to September 27, 2013 at 09:00 AM in 
Courtroom 6 (MJS) before Magistrate: Judge Michael J. Seng. The parties may appear 
telephonically by contacting Courtroom Deputy, Laurie C. Yu at (209)372-8917 or 
lyu@caed.uscoiirts.gov, signed by Magistrate Judge Michael J. Seng on 09/17/2013. (Yu, 
L) (Entered: 09/17/2013) I 

09/27/2013 42 MINUTES (Text Only) for proceedings held before Magistrate Judge Michael J. Seng: 
SCHEDULING CONFERENCE held on 9/27/2013. Parties appeared telephonically. 
Formal order to follow. Plaintiffs Counsel Sean Brady present. Defendants Counsel 
Anthony Hakl present. Court Reporter/CD Number: Held in Chambers off the record. (Yu, 
L) (Entered: 09/27/2013) i 

09/30/2013 42 SCHEDULING ORDER : Discovery Deadlines: Non-Expert: 4/20/2014. Expert: 
8/15/2014. Expert Disclosure Deadlines: Filing: 5/22/2014, Supplemental/Rebuttal: 
06/20/2014. Motion Deadlines: Non-Dispositive Motions filed by 9/22/2014. Dispositive 
Motions filed by 11/17/2014, Pretrial Conference set for 2/10/2015 at 08:30 AM in . 
Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill. Jury Trial set for 3/24/2015 
at 08:30 AM in Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill, signed by 
Magistrate Judge Michael J. Seng on 09/30/2013. (Yu, L) (Entered: 09/30/2013) 

11/06/2014 44 MOTION to CONTINUE Time for Filing Dispositive Motions by Leland Adley, Barry 
Bauer, Califomia Rifle & Pistol Association Foundation, Nicole Ferry, Jeffrey Hacker, 
Herb Bauer Sporting Goods, Inc., National Rifle Association of America, Inc., Stephen 
Warkentin. (Attachments: # 1 Declaration Declaration of Sean A Brady in Support of Joint 
Motion to Extend Time for Filing Dispositive Motions, # 2 Proposed Order Proposed 
Order)(Michel, Carl) (Entered: 11/06/2014) 

11/07/2014 45 (TEXT ENTRY ONLY) MINUTE ORDER: The Court has reviewed the joint motion to 
extend time for filing dispositive motions 44 , which also contains a request to vacate the 
trial date. This submission does not present good cause to either vacate or continue the trial 
date and is therefore DENIED WITHOUT PREJUDICE. The parties may submit a revised 
stipulation that reasonably modifies the dispositive motions and pretrial deadlines signed 
by District Judge Lawrence J. O'Neill on November 7,2014. (Munoz, I) (Entered: 
11/07/2014) 
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MOTION for EXTENSION OF TIME to file Dispositive Motions & Related Deadlines by 
Leland Adley, Barry Bauer, Califomia Rifle & Pistol Association Foundation, Nicole 
Ferry, Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., National Rifle Association of 
America, Inc., Stephen Warkentin. (Attachments: # 1 Declaration of Sean A. Brady in 
Support of Motion, # 2 Proposed Order)(Michel, Carl) (Entered: 11 /07/2014) 

11/13/2014 42 ORDER EXTENDING TIME FOR FILING DISPOSITIVE MOTIONS 46 signed by 
District Judge Lawrence J. O'Neill onlNovember 13,2014. (Munoz, I) (Entered: 
11/13/2014) I 

12/12/2014 48 MOTION for 45-DAY EXTENSION OF TIME to Extend Time to File Dispositive 
Motions by Barry Bauer. (Attachments: # 1 Declaration of Sean A Brady in Support of 
Joint Motion to Extend Time to File Dispositive Motions, # 2 Proposed Order)(Michel, 
Carl) (Entered: 12/12/2014) 

12/15/2014 42 AMENDED MOTION for EXTENSipN OF TIME to re 48 MOTION for 45-DAY 
EXTENSION OF TIME to Extend Time to File Dispositive Motions by Barry Bauer. 
(Attachments: # 1 Declaration of Sean A Brady in Support of Joint Amended Motion to 
Extend Time to File Dispositive Motions, # 2 Proposed Order Granting Joint Motion to 
Extend Time to File Dispositive Motions)(Michel, Carl) (Entered: 12/15/2014) 

12/15/2014 50 ORDER GRANTING JOINT AMENDED MOTION TO EXTEND TIME TO FILE 
DISPOSITIVE MOTIONS (Docs. 48 & 49) signed by District Judge Lawrence J. O'Neill 
on December 15, 2014. (Munoz, I) (Entered: 12/15/2014) 

01/20/2015 51 MOTION for SUMMARY JUDGMENT by Kamala D. Harris. Motion Hearing set for 
2/26/2015 at 08:30 AM in Courtroom 4 (LJO) before District Judge Lawrence J. O'Neill. 
(Attachments: # 1 Points and Authorities, # 2 Statement Undisputed Facts in Support, # 2 
Declaration of Stephen Lindley, # 4 declaration of Joel Tochterman, # 5 Declaration of 
Anthony R. Hakl, # 6 Exhibit Exhibit A to Dec of Hakl, # 2 Exhibit Exhibit B to Dec of 
Hakl, # a Exhibit Exhibit C-E pf Dec of Hakl, # 2 Exhibit Exhibit F to Dec of Hakl, # 10. 
Proof of Service)(Hakl, Anthony) (Entered: 01 /20/2015) 

01/20/2015 52 MOTION for SUMMARY JUDGMENT by Barry Bauer, Califomia Rifle & Pistol 
Association Foundation, Nicole Ferryj Jeffrey Hacker, Herb Bauer Sporting Goods, Inc., 
National Rifle Association of America, Inc., Stephen Warkentin. Motion Hearing set for 
2/26/2015 at 08:30 AM in Courtroom!4 (LJO) before District Judge Lawrence J. O'Neill. 
(Attachments: # 1 Points and Authorities Plaintiffs' Memorandum of Points and 
Authorities in Support of Motion for Summary Judgment, # 2 Statement Plaintiffs' 
Statement of Undisputed Facts in Support of Motion for Summary Judgment, # 2 
Declaration Declaration of Jeffrey Hacker In Support of Motion for Summary Judgment, # 
4 Declaration Declaration of Christopher Cox on Behalf of the National Rifle Association 
in Support of Motion for Summary Judgment, # 1 Declaration Declaration of Steven 
Dember on Behalf of the CRPA Foundation in Support of Motion for Summary Judgment, 
# 6 Declaration Declaration of Barry Bauer as Plaintiff and on Behalf of Herb Bauer's 
Sporting Goods, Inc. in Support of Motion for Summary Judgment, # 1 Declaration 
•Declaration of Margaret E. Leidy in Suppbrt of Plaintiffs' Motion for Summary Judgment; 
Exhibits A Through JJ, # 8 Exhibit Ejdiibits to Margaret Leidy's Declaration - Part 1, # 2 
Exhibit Exhibits to Margaret Leidy's Declaration - Part 2, # 10 Exhibit Plaintiffs' Request 
for Judicial Notice, # H Exhibit Exhibits to Plaintiffs' Request for Judicial Notice)(Michel, 
Carl) (Entered: 01/20/2015) 

01/21/2015 53 NOTICE of Errata re Plaintiffs' Request for Judicial Notice by Barry Bauer, Califomia 
Rifle 8c Pistol Association Foundation, Nicole Ferry, Jeffrey Hacker, Herb Bauer Sporting 
Goods, Inc., National Rifle Association of America, Inc., Stephen Warkentin re 52 
MOTION for SUMMARY JUDGMENT. (Attachments: # 1 Exhibit Plaintiffs' Request for 
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