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Re: Parkerv. State orCauromia APPR

Cour’r Case No. 10 CECG 021 16
ERESNO CQUNTY SUPERIOR COURT

Hearing Date: February 8, 201 8 (Depf. 402)
y

; DEPT. 402

Motion: x
Plcin’riffs' Mofion for Ah‘orney‘s Fees [CCP § 1021 .5]

Ruling:

The motion is granted in port 0nd denied in por’r. CRPA Foundation shall recover

$1 39,860.20. The individual plaintiffs shall recover nothing. v

Explanation:

Plaintiffs seek fees under Code of Civil Procedure section 1021 .5. Section 1021 .5

codifies ’rhe private ofiomey general doctrine, which provides on exception To The

“American rule" Tho’r each par’ry bears i’rs own ofiorney fees. (Olson v. Auforfiobfle Club

of Southern California (2008) 42 Col.4’rh H42, H47.) The fundamental objec'five of The

private o’r’rorney general doctrine is To encourage suits enforcing impor’rCn’r public

policies by providing substantial o’r’rorney fees ’ro successful litigants in such cases.

(Graham v. DoimlerChrysler Corp. (2004) 34 Ccl.4ih 553, 565 (Graham).) Under sec’rion

i02i.5,. ’rhe couri may award o’n‘orney fees ’ro (i) a suctessful party in any ociion (2)

Thai hos resulted in The enforcemenT of on imporTonT righT cffecTing The public inTeresT

(3) if o significonT benefiT hos been conferred on The general public or o large class of

persons, 0nd (4) The necessiTy and financial burden of privoTe enforcemenT ore such os

To make The owcrd opproprioTe. (Ibid.) The burden is on The cloimch for The award of

oTTorney's fees To esToblish eoch prerequisiTe To on award of oTTorney's fees under

Code of Civil Procedure secTion i‘O2i .5. (EbbeTTs Poss ForesT WaTch v. DeparTmenT of

ForesTry and Fire ProTecTion (2010) 187 Col. App. 4Th 376, 38i .)

'

i. Successful PorTy

CourTs Toke "o brood, progmoTic view of whoT consTiTuTes c ‘successful parTy’
"

for purposes of a secTion i021 .5 fee award: (Graham, supra, 34 Col.4Th 0T p. 565) cmd
The courT musT criTicoIly analyze The surrounding circumsTonces of The IiTigoTion and
pragmaTicoliy assess The gains achieved by The ocTion." (EbbeTTs Poss ForesT WaTch v.

DeparTmenT of ForesTry & Fire ProTecTion, supra, i87 Col.App.4Th 0T p. 382.)

PloihTiffs obToined a judgmenT which wos ulTimoTely affirmed on appeal. They
ore The prevailing porTy. '

2. ImporTanT Public RighT/ SignificanT BenefiT Conferred
f

In Woodland Hills ResidenTs AssociaTion, Inc. v. CiTy Council of Los Angeles (i979)

23 Col.3d 9T7, The California Supreme CourT sToTed ThCIT consTiTuTionCII righTs ore
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“important" for purposes of section 1021 .5. (Id. c’r p. 935.) “The constitution‘ol interest

implicated in questions of statutory vagueness is Tho? no person be deprived of ‘Iife,

liberty, or property without due process of Iow,' as qssured by bo’rh The federal

Consfi’rufion (U.S. Const, Amends. V, XIV) 0nd The California Cons’rHUfion (Col. Const,

or’r. l, § 7)." (Williams v. Garceh‘i (1993) 5 Col. 41h 561, 567.) Litigation which enforces

constitutional rights necessarily offec’rs The public inTeresT 0nd confers o significonT

benefiT Upon The general public. (Press v. Lucky STores, Inc. (1 983) 34 Col.3d 31 T, 31 8.)

3. NecessiTy of PrivoTe EnforcemenT
g

Because The ocTion proceeded ogoinsT The governmenTol agencies ThaT were
responsible for creoTing 0nd enforcing The fociolly vogue sTcTUTes, iT is evidenT ThoT

privoTe, roTher Than public, enforcemenT was necessary. (ConservoTorship of WhiTIey

(2010) 50 Col.4Th i206, i215 (WhiTIey); Woodland Hills Residents Assn., Inc. v. CiTy

Council, supra, 23 Ccl.3d 0T p. 94] .)

4. Financial Burden of PrivaTe EnforcemenT

The "financial burden of priche enforcemenT" elemenT concerns The cosTs of

IiTigcTion and ony offseTTing financial benefiTs ThoT The liTigcTion yields or reasonably

could have been expecTed To yield. (WhiTIey, supra, 5O Col.4Th 0T p. i2] 5.) As o general

proposiTion, cm award of oTTorney fees is opproprioTe when The cosT of The cioimonT's

legal vicTory Transcends his or her personal inTeresT 0nd places c burden on The

cloimanT ouT of proporTion To his or her individual sToke in The moTTer. (Ibid.)

In evoluoTing The elemenT of financial burden, “The inquiry before The Triol courT

[is] wheTher There were ‘insufficienT financial incenTives To jusTify The iiTigaTion in

economic Terms.‘ " (SummiT Media LLC v. CiTy of Los Angeles (2015) 240 Col.App.4Th

i7), 193 (SummiT Media); Millview CounTy Wafer DisTricT v. SToTe WoTér Resources

ConTroI Board (2016) 4 Col.App.5Th 759, 768.) If The ploinTiff hod c “personal financial

,

sToke" in The IiTigoTion "sufficienT To worranT [The] decision To incur significonT oTTorney

fees and cosTs in The vigorous prosecuTion" of The IowsuiT, on award under secTion

1021.5 is inopproprioTe. (SummiT Media, supra, 240 Col.App.4Th GT pp. 193—194.)
“

'SecTion 1021 .5 wos noT designed as a meThod for rewarding IiTigonTs moTivoTed by Their

own pecuniary inTeresTs who only coincidenTolly proTecT The public inTeresT.‘
"

(Davis v.

Farmers insurance Exchange (2016) 245 Col.App.4Th 1302, 1329 (Davis) [oword
inopproprioTe where ploinTiff expecTed ”o subsTonTiol finonciol recovery" from The

1iTigoTion].)
"

‘lnsTeod, iTs purpose is To provide some incenTive for The ploinTiff who ocTs

os o True privoTe oTTorney generol, prosecuTing o lowsuiT ThoT enforces on imporTonT

public righT and confers o significonT benefiT, despiTe The focT ThoT his or her own
finonciol sToke in The ouTcome Would noT by iTseIf consTiTuTe on odequoTe incenTive To

liTigoTe.‘
"

(Flannery v. California Highway PoTroI (1998) 61 Col.App.4Th 629,‘ 635.) “The

relevonT issue is
' " ‘The esTimoTed volue of The cose 0T The Time The viTol |iTigoTion

decisions were being mode.‘ " ' "
(Davis, supra, 245 Col.App.4Th oT p. 1330.)

i

Eoch ploinTiff or eoch ploinTiffs' relevonT officer or principal hos offered o
decloroTion on The subjecT of Their finonciol inTeresT in This |iTigoTion. They ore

'

subsTonTiolly similor in form. Eooh is addressed in Turn.



A. Clay Parker

Clay Parker is ’rhe former sheriff of Tehomc County, California. Parker

indisputably hos no financial interest in ’rhe sale of ammunition. He believed There To be
0.10% chqnce of success on The constitutional vagueness challenges based on input

received from my c’r’rorneys "01 The Time ’rhe vi’rol Ii’rigofion decisions were being mode."
“A’r ’rhe Time The vi’rol Iifigdfion decisions were being mode, [Parker] anticipated This

liTigoTion would resuIT in hundreds of Thousands of dollars in legal cosTs [He]

undersTcmds The ToTol cosTs of This liTigoTion exceeded $700,000.
"

AT no Time does Parker sToTe ThoT he paid, or wos GT any Time responsible for, any
of The cosTs or oTTorneyfs fees incurred in This case. Nor does he sToTe ThoT he ever

looked To insTiTuTe This case before finding funding. Parker hos noT esTobiished ThoT he
ocTuolly hod ony inpuT in or conTrol over The lawsuiT. As such, This cose is on poinT wiTh

Torres v. CiTy of MonTebeIlo (201 5) 234 Col.App.4Th 382 (Torres), in which o CiTy residenT

filed peTiTion for wriT of monddTe, seeking To invoiidoTe a wosTe hauling conTrocT which
wos signed by The moyor pro Tempore roTher Than by The mayor, who hod refused To

sign The conTrocT. When The residenT peTiTioned for secTion i021 .5 oTTorney' s Tees, The

Triol courT denied The requesT, finding ThCIT because The fees had been paid by on
organionion of The conTrocTor‘ s compeTiTors who "Took over" The iowsuiT ond‘'poid for

oll of iT,
" owording fees To The ploinTiff who bore no finonciol burden in bringing The

cose would noT odvonce secTion i021 .‘5 s purpose.

NeverTheIess, The Torres courT rejecTed o brighT line rule ThoT fees musT be
oworded if The ploinTiff hos no finonciol inTeresT in The liTigoTion. (Torres, supra, 234

Col.App.4Th oT p. 407.)
‘

As Whifley exploins, The LegisloTure's focus wos noT wheTher The liTigonT

expecTed some benefiT or no benefiT; The LegisicITure wos concerned wiTh

ensuring ThCIT The problem of offordobiiiTy would noT dissuade privoTe

ciTizens from bringing IiTigoTion ThoT could benefiT The public. Thus,, noT

surprisingly, The LegisloTure specifically required o finding of “finonciol

burden“ for oTTorney fees To be oworded. (Code Civ. Proc., § 102i .5 [o

courT moy oword oTTorney fees if, inTer olio, "The necessiTy ond financial

burden of privoTe enforcemenT ore such as To moke The oword
opproprioTe..." (iToiics odded)].) In conTrosT, The IiTigonT's “offseTTing

finonciol benefiTs“ ore o consideroTion courTs hove appended To The
finonciol burden onolysis. (Whitley, supra, 50 Co|.4Th CIT p 1215, 117

Coi.RpTr.3d 342, 241 P.3d 840.) The LegisloTure's emphasis on finonciol

burden over finonciol inTeresT suggesTs o rule opposiTe To The one
odvonced by Torres—ThoT is, if The IiTigonT beors no finonciol burden,
Code of Civil Procedure secTion 1021.5 oTTorney fees ore inopproprioTe,
regardless of The exisTence or nonexisTence of o finoncioi inTeresT.

‘

1

(Torres, supra, 234 Col.App.4Th pp. oT 406—07.)

PloinTiffs argue Torres wos wrongly decided ond/or conTrory To The bulk of

ouThoriTy. |T is noT. TOITes is firmly bosed on 2010 Colifornio Supreme CourT 'precedenT:



Whitley, supra, 50 Col.41h 1206. The Whitley cour’r considered whether
l

o por’ry‘s

”nonfinonciol, nonpecuniory personal inferes’rs In The litigation" could be considered in

determining whether ” ”rhe necessity 0nd financial burden of private enforcemeni‘ "

mode o party ineligible forc’r’rorney fees underseciion 102i .5 (Id o’r p. 121i )The couri

concluded "a liiigoni's personal nonpecuniory motives" ore irrelevon’r io ihe necessity

0nd financial burden elemenis, Thereby resiriciing analysis under Those previsions io

“financial incentives and burdens." (Id. oi pp. 121 i.) ln reaching i’Is conclusion, Whitley

noted ’rhq’r in determining financial burden ”courts hove quiie logically focused no’r only

on The cosis of The IiTigoTion buT also ony offseTTing financial benefiTs ThoT The liTigoTion

yields or reasonably could hove been expecTed To yield." (Id. CIT p. 121 5.)

Here, There is noT only CI lock of evidence ThaT Parker paid any cosTs or fees, in

This liTigoTion, bUT There Is offirmoTive evidence ThoT he paid no cosTs or fees incurred in

bringing This liTigoTion ExhibiT 6 To The DecloroTion of George WoTers Is whoT purporTs To

be o “Memorandum from The Desk of C. D. Michel" doTed February 22, 20H, on The

leTTerheod of The low firm of Michel & AssociCITes, P.C. No objecTions hove been mode
To This documenT. C.D. Michel, according To his decloroTion offered in suppori of This

moTion, is CI porTner in The firm of Michel & AssocioTes, CInd wos “wos primarily

responsible for supervising The work of oll professionals working on This moTTer ond for

direcTing The course of The appeal." (Michel Decl. 0T 1] 12.)

The firsT page of The Memorandum sTCITes ThoT This iowsuiT wos “funded

exclusively by The NRA 0nd CRPA FoundoTion." (Emphasis in original.) LoTer, The

Memorandum clarifies ThoT The funding for The cose wos provided by The Legal AcTion

ProjecT, "o joinT efforT beTween The NRA 0nd CRPA FoundoTion." However, “[p]rincipol

funding for The cose wos provided by The NRA.” According To The Memorandum, The

NRA hos been IiTichTing coses in Colifornio courTs for decodes To promoTe The righT of

self—defense 0nd The Second A‘mendmenT. The NRA ond CRPA FoundoTion formed The

NRA/CRPA FoundoTion Legol AcTion ProjecT (LAP), “o joinT venTure To proocTively sTrike

'down iii-conceived gun conTrol lows ond ordinances 0nd odvonce The righTs of firearm

owners, specifically in California." The Memorandum observes ThoT “someTimes success

is more likely when LAP's liTigcTion efforTs ore kepT low profile, so The deToils of every
lawsuiT ore noT olwoys released." The memorandum indicoTes ThoT donoTions To

supporT This cose ond oThers like iT con be mode 0T www.nroilo.com The websiTe for The
NRA InsTiTuTe for LegisioTive AcTion, 0nd concludes by Thanking iTs readers for Their

supporT “in making The NRA and CRPAF sTrong."

These TocTs ore closely akin To Those in Torres, supra. There is no evidence Porker

direcTed The course of The lowsuiT or hod ony inpUT inTo ony sTroTegic decision. He hod
no finonciol sToke in The suiT, bUT no finonciol invesTmenT in The suiT eiTher. RoTher, The
lion’ s shore of The suiT' s funding come from The NRA, o non—porTy, who for vorious

reosons wonTed To keep iTs involvemenT “low profile.
"

in weighing The financial burdens
0nd incenTives involved In bringing o lawsuiT In which secTion 102i .5 oTTorney’ s fees ore
claimed, The courT moy consider evidence ThoT The named ploinTiff is IiTIgoTing The
ocTion primorily for The benefiT of nonliTigonTs wiTh o financial inTeresT in The ouTcome.
(Torres, supra, 234 Col.App.4Th 0T p. 405, ciTing Save Open Space SanTa Monica
MounToins v. Superior CourT (2000) 84 Col App.4Th 235, 254.

)
I
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In Torres, The Trio! court found ’rho’r The Torres, The peTiTioner, wos Told To go To a

nonparTy ossocioTion of The respondenT's business compeTiTor's To hove his Ilegol fees

paid. Once he did so, “[T]hey 'Took over' " 0nd “[T]hey paid for all of iT." Thus, from

Torres‘s perspecTive, There wos no cosT-benefiT analysis. ln The Trial courT's words, “Torres

is noT o peTiTioner who wished To pursue o lawsuiT, found on oTTomey, and Then also

found o colloTerol source of funding for his aTTorneys' fees." On The conTrory, The Torres

Trial courT found, The lowsuiT would noT hove been filed wiThouT The nonporTy’s

ogreemenT To poy Torres' oTTorneys' fees. ”Under These circumsTonces, The Triol courT

deTermined owording fees To Torres—who bore no finonciol burden in bringing The

cose—would noT odvonce Code of Civil Procedure secTion 1021 .5's purposes." (Torres,

supra, 234 Col.App.4Th oT p. 406.) Here, There is no evidence ThoT Porker wished To file o

lowsuiT before seeking ouT eiTher The NRA or The CRPA FoundoTion for funding of The

lowsuiT. lf onyThing, There is o suggesTion in The Memorandum ThoT The NRA/CRPA
FoundoTion Legol AcTion ProjecT would hove broughT The liTigoTion wiTh ony qualified

individuol ploinTiffs; The idenTiTy of The individual plolnTlffs wos noT moTeriol To The lowsuiT.

(Memorandum oT § V(A).)

This courT is well owore of The ouThoriTy holding ThoT secTion 1021 .5 fees moy be
oworded To pro bono oTTorneys oncl o privoTe oTTorney generol ploinTiff need noT be
personally lloble for oTTorney’s fees for o low firm To collecT secTion 1021 .5 fees. They ore

inopposiTe in This cose.

ln Press v. Lucky STores, Inc. U983) 34 Col.3d 3H (Press), The defendonTs

challenged only The issue of wheTher The lowsuiT conferred o ”significonT beneTiT" on The

generol public or o lorge closs or persons. NeverTheless, os porT of reviewing The

proprieTy of The fee oword, The high courT looked oT The “necessiTy ond finonciol

burden" prong os well. The enTire onolysis of ThoT prong is os follows: “PloinTiffs' ocTion

olso fulfills secTion 102T .5's mondoTe ThoT 'The necessiTy ond finonciol burden of privoTe

enforcemenT [be] such os To moke The oword opproprioTe.‘ This requiremenT focuses on
The finonciol burdens ond incenTives involved in bringing The lowsuiT. Since ploinTiffs

hod no pecuniary inTeresT in The ouTcome of The liTigoTion, ‘The finonciol burden in This

oose [wos] such ThoT on oTTorney fee oword [wos] opproprioTe in order To ossure The

effecTuoTion of on imporTonT public policy.’ (Woodland Hills, supra, 23 Col.3d OT p.

942.)". (Id. oT p. 321 .) Press is good low so for os iT is opplicoble. However, Porker is one
of severol ploinTiffs ond noT oll of The ploinTiffs ore equally siTuoTed.

PloinTiffs olso rely on federol cosesJ' Rodriguez v. Taylor (3rd Cir. 1977) 569 F.2d

1231 involved The proprieTy of dllowing o publicolly funded legal services orgdnionion
To collecT legol fees under The Age DiscriminoTion in EmploymenT AcT oT 1967. The
Rodriguez courT observed ThoT “[o]s o generol deTer, owords of oTTorneys' fees where
oTherwise duThorized ore noT obvioTed by The TocT ThoT individuol ploinTiffs ore noT

obligoTed To compensoTe Their counsel." (ld. oT p. 1245.) BUT iT olso held Tth “since The

objecT of fee awards is noT To provide o windfoll To individuol ploinTiffs, fee owords musT
occrue To counsel." (Ibid.) Here, where The fees hove neiTher been pdid by This clienT

‘ Federol decisions regarding The'privoTe dTTorney generol docTrine codified in sToTUTes simildriTo secTion

1021 .5 ore of onologous precedenTiol volue. (Serrano v. Unruh (1 982) 32 Col.3d 621, 639, fn. 29|.

l
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This clien’r0nd hove already been paid To counsel by another clien’r, awarding fees To

would cons’ri’ru’re a double recovery.

Finally, plaintiffs draw This cour’r's ofien’rion ’ro Brandenburger v. Thompson (91h

Cir. 1974) 494 F.2d 885, o case ci’red by Rodriguez. The Brandenburger cour’r awarded
privcl're o’r’romey general fees To The ACLU, which had represenTed The ploinTiff pro

bono. The courT noTed ThoT enTiTies providing legal services free of charge musT be
encouraged To bring public minded suiTs for IiTigonTs who cannoT afford To pay by
awards of legal fees. ”Thus, 0n award of CITTorneys' fees To The organionion. providing

free legal services indirechy serves The some purpose os an award direchy To o fee

paying IiTigonT. [CiToTion.] Of course, The award should be mode direchy To The

organizaTion providing The services To ensure ogainsT 0 windfall To The liTichnT.
"

(Id 0T p.

889.
)

Here, however, counsel did noT work pro bono.

Only one clienT paid fees. ThaT clienT is discussed below. For The reasons express

above, This courT finds, based on Torres, supra, 234 Col.App.4Th 0T pp. 406—407, ThoT

awarding CITTorney's fees To Parker would noT advance secTion 102i .5‘s purposes.

B. STeven STonecipher

STeven STonecipher hos, 0nd conTinues To, Transfer 0nd receive ommuniTion Tth
con be used inTerchcngeobly beTween handguns 0nd rifles vio moil wiThin California.

He olso gives away reloaded ommuniTion. He has no financial inTeresT in This liTigoTion.

He believed There To be o 10% chonce of success of succeeding on The consTiTuTionol

vagueness challenges bosed on inpUT received from his oTTorneys “oT The Time The viTol

IiTigoTion decisions were being mode." ”AT The Time The viTol IiTigoTion decisions were
being mode," he onTicipoTed This IiTigoTion would resuIT in hundreds of Thousands of

dollars in legol cosTs. in focT, iTs cosT exceeds $700,000.

Like Parker, STonecipher hos presenTed no evidence ThoT: i) he desired To iniTioTe

IiTigoTion before he soughT funding for The IiTigoTion; 2) he had ony moTeriol inpuT inTo

sTroTegic decisions mode in The IiTigoTion; or 3) he poid or is liable for ony of The cosTs or

fees incurred in This IowsuiT. PursuonT To Torres, supra, 234 Col.App.4Th oT pp. 406—407,

he hos noT demonsTroTed his burden wos ouT of proporTion To his individual sToke in The

moTTer or ThoT owording oTTorney's fees To SToneCipher would odvonce secTion 102i .5's

purposes.

C. Able's SporTing, Inc.

Rondy WrighT, PresidenT of Able‘s SporTing, inc., (“Able‘s ") o Texos corporoTion
ThoT sells ond ships direchy o vorieTy of ommuniTion ThoT con be used inTerchongeobly
beTween handguns 0nd rifles To Colifornio residenTs provides The decloroTion on beholf
of Able‘s. Able’s generoTed opproximoTer $85,680 in neT profiTs from ommufniTion soles

To Colifornio beTween February i, 20H, ond December 31, 2016. He esTiTnoTes ThoT
Able’ s will generoTe opproximoTely $12,240 In neT profiTs beTween Jonuory l, 20i 7, ond
December 3], 2017. Able's will no longer sell 0nd ship ommuniTion 'direchy To

unlicensed Colifornio residenTs on or ofTer Jonuory l, 2018, due new legisloTion ThoT

prohibiTs The company from doing so. Consequenle, The esTimoTed ToTol finonciol



/\\ // \\

.‘ W

“\‘X

I

benefi’r That Able's hos 0nd will experience because of ifs victory in ’rhisi ocfion is

approximately $97,920.

l

Wrigh’r declares Tho’r “[o]ny pecuniary interest reaped by Able's is substantially

ouiweighed by The cos’rs of bringing This li’rigoiion" and "[’r]he necessity of pursuing This

lawsuit placed o burden on Able‘s Thai wos ou’r of proportion ’ro any financial stoke in

’rhis case." However, like The o’rher ploin’riffs, Wright does nol indicole lho’rz' l) Able‘s

desired lo lni’rio’re litigation before Able's sough’r funding for lhe litigation; 2) Able's had
ony moleriol lnpu’r in’ro slrofegic decisions mode in The liTigoTlon; or 3) Able‘s paid or is

liable for any of The cosTs or fees incurred in This lawsuiT. PursuonT To Torres, supra, 234

Col.App.4Th 0T pp. 406—407, Able's hos noT demonsTroTed iTs burden was ouT of

proporTion To iTs individual sTake in The maTTer or ThaT awarding aTTorney's fees To Able’s

would advance secTion i021 .5's purposes.

D. RTG Sporting CollecTibles, LLC
;

RTG SporTing CollecTibles, LLC, is a Texas limiTed liabiliTy company ThaT sells and
ships direchy To California residenTs a varieTy of ammuniTion ThaT can be used

inTerchangeably beTween handguns and rifles, bUT which are primarily sold as

collecTibles. lTs owner, Ray T. Giles, esTimaTes The company generaTed approximaTely

$1 7,760 in profiTs, before Taxes, from ammuniTion sales To California beTween February l,

20] l, and December 31, 201 6 and ThaT iT will generaTe approximaTely $2,960 in profiTs,

before Taxes, beTween January l, 2017, and December 3i, 20i7. Like Able‘s, RTG will

no longer be able To sell To residenTs of California afTer January l, 201 8.

i

Giles declares ThaT “[a]ny pecuniary inTeresT reaped by RTG's is SLEJbsTanTially

ouTweighed by The cosTs of bringing This liTigaTion” and “[T]he necessiTy of pUrsuing This

lawsuiT placed a burden on RTG‘s ThaT was OUT of proporTion To any financial sTake in

This case." Once again, Giles does noT indicaTe ThaT: l) RTG desired To iniTiaTe liTigaTion

before iT soughT funding for The liTigaTion; 2) RTG had any maTerial inpuT inTo sTraTegic

decisions made in The liTigaTion; or 3) RTG paid or is liable for any of The cosTs or fees

incurred in This lawsuiT. PursuanT To Torres, supra, 234 Cal.App.4Th aT pp. 406—407, RTG
has noT demonsTraTed iTs burden was ouT of proporTion To iTs individual sTake in The

maTTer or ThaT awarding aTTorney's fees To RTG would advance secTion 102i .5‘s

purposes.

E. Herb Bauer SporTing Goods, Inc.

Barry Bauer, presidenT of Herb Bauer SporTing Goods, lnc. (“Herb Bauer"), submiTs

a declaraTion on behalf of This California corporaTion which sells a .varieTy of

ammuniTion suiTable for use in boTh handguns and rifles. Herb Bauer wouldglikely have
experienced an increase in profiTs from ammuniTion sales in The amounT of $4,000 had
This liTigaTion noT been successful, Thereby ouTweighing any esTimaTed savings in record

keeping cosTs had The liTigaTion failed. Bauer projecTed a 10% increase in ammuniTion
sales for Herb Bauer as a resulT of purchasers no longer having access To Herb Bauer's

compeTiTors who sell ammuniTion via mail order. Accordingly, Herb Bauer has no
financial inTeresT in The liTigaTion.

T
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Bauer does no’r indicate That: 1) Herb Bauer desired to ini’rio’re li’rigc’rion before i’r

sought funding for ’rhe litigation; 2) Herb Bauer hod ony material input im‘o strategic

decisions mode in The litigation; or 3) Herb Bauer paid or is liable for ony of The cos’rs or

fees incurred in This lawsuit. Pursuant To Torres, supra, 234 Cal.AppATh o’r
pp; 406—407,

Herb Bauer hos n01 demonstrated its burden was ou’r of proportion To .i’rs individual stoke

in ’rhe mofier or That awarding oh‘orney‘s fees To Herb Bauer would advance section

1021 .5's purposes.

F. CRPA Foundation

The CRPA Foundation, o nonprofit en’ri’ty, provides a declaration by i’rs Trustee,

Steven H. Dember, who afies’rs The CRPA Foundation‘s charter and bylaws establish

’rho’r ’rhe CRPA Foundation'wcs created to further the interests of ifs donors and the

approximately 30,000 members of California Rifle & Pis’rol Association, InCOrporated
(“CRPA"), by promoting The interests of firearms enthusiasts, Second Amendment civil

righ’rs ocfivis’rs, and sportsmen through use of donations for, among o’rher Things,

lifigcn‘ion efforTs. Dember s’ro’res Tho’r The CRPA FoundoTion is noT devoTed To, nor does iT

represenT, The financial inTeresTs of ommuniTion shippers or reToilers.
!

Acc0rding To Dember, CRPA FoundoTion hos no membership fees because iT is

noT a membership organizaTion. IT is funded enTirer by donoTions. The CRPA FoundoTion

is noT dependenT on The financial conTribuTions of anyone engaged in The reTcil sole of

ommuniTion. Businesses engaged in The reToil sole of ommuniTion do noT impocT The

exisTence of The CRPA FoundoTiori, or iTs business or iiTigoTion decisions os only $1 ,280 in

conTribuTions from reToiI businesses of ony kind beTween were mode To The CRPA
FoUndoTion from 2000 ToThe presenT. This occounTs forjusT 0.075% of oli donoTions To The

‘

foundoTion during'ThoT period. None of The CRPA FoundoTion's ToTal co'nTribUTions

during ThoT Time oome from businesses engaged in The business of selling onfid shipping

ommuniTion To cusTomers Through The moil. PeTiTioners' coUnsel mode on offer of proof

oT The Time of The hearing ThoT The CRPA FoundoTion wos “noT significonle or even
much oT oil supporTed by ony Types of businesses oT oil" ond offered The membership
records for reyiew in comero.

A nonprofiT corporoTion musT be viewedos having o finonciol sToke To The some
exTenT os ,iTs members, roTher Thon simply os o conduiT for iT-_s memberS' inTeresTs.

(California RedevelopmenT Assn. v. MaTosonTos (2013) 212 Col.App.4Th i457, i473

(MoTosanTos).) I

Taking cOunsel's represenToTiOns 0T foce volue, The CRPA FoundoTion would
oppeor To hove eiTher no, or negligible, financial inTeresT in This liTigoTion. EMoreover,
unlike The individual pldinTiffs in This liTingion, CRPA FounddTion did dppdremle hove d
role in. deciding To bring The liTigoTion, paying for The liTingion, dnd coniTrolIing The

.course of The liTigoTion. In oTher words, The liTigoTion would noT hove happened wiThouT
The CRPA FounddTion's porTicipdTion ond supporT.

In Serano III, ploinTiffs incurred no obligoTion for Their legol fees vl/hich were
provided wiThouT charge by Public AdvocoTes, lnc. ond The WesTern CenTer on Low
dnd PoverTy, orgdnionions receiving public or Tox—exempT ChdArdeble funding. In o

K
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footnote in Serrano III, The California Supreme Coun‘ s’rc’red, ”While as Iwe hove

indicated The foc’r of public or foundational support should no’r hove ony relevance ’ro

The question of eligibility for an award, we believe ihoi ii may properly be considered In

determining The size ofThe award. "
(Serrano Iii, supra, 20 Col.3d CIT p. 49, fn. 24)

Accordingly, iT Is cppropriaTe for The CRPA FoundoTion To recover iTs reasonable

aTTorney' s fees.

i

ColculaTing The Fees

i

A CourT assessing oTTorney's fees begins wiTh q TouchsTone or IodesTCIr figure,

based on The ‘coreful compiloTion of The Time spenT 0nd reasonable hourly

compensoTion 9f each oTTorney . .invoived in The presenToTion of The cose.‘'(Serrano

v. PriesT (Serrano III) (i977) 20 Col.3d 25, 48.) Here, defendonT seeks o iodesTor of

$i96,i07.50 for The work done on The appeal 0nd $41 ,570.00 for The work dqne on The

oTTorney‘s fee moTion Through March of 201 7.

As our Supreme CourT hos repecTedIy made clear, The IodesTar consisTs of "The

number of hours reasonably expended mulTipiied by The reasonable hourly' roTe. . .

(PLCM Group, inc. v. Drexler (2000) 22 Col.4Th 1084, 1095, iTolics added; KeTchum v.

Moses (2001) 24 Cdi.4Th 1122, ‘1 134.) The California Supreme CourT hos noTed ThoT

anchoring The colculoTion of oTTorney fees To The IodesTor odjusTmenT meThod "‘is The

only way of approaching The problem ThoT con cloim objecTiviTy, o ciqim which is

obviously viToI To The presTige of The bar and The courTs.
' "

(Serrano III, supra,
20

Col.3d aT I

p. 48, fn. 23.)

1. Number of Hours Reasonably Expended
I

.
I

While The fee awards should be fully compensoTory, The Trial courT's ro'|e is noT To

simply rubber sTomp The gefendonT‘s requesT. (KeTchum v. Moses, supra, 24 C‘fol.4Th 0T p.

1133; RoberTson v. Rodriguez (1995) 36 Col.App.4Th 347, 361.) RaTher, The courT musT

oscerToin wheTher The omounT soughT is reasonable. (RoberTson v. Rodriguez, supra, 36

Ccl.App.4Th oT p. 361 .) However, while on oTTorney fee award should ordinarily include

compensoTion for ail hours reasonably spenT, inefficienT or duplicoTive efforTs wili noT be
compenscITed. (ChrisTicn Research InsTiTuTe v. Alnor (2008) 165 Coi.App.4Th 1.315, 1321 ..)

The consTiTuTionol requiremenT of jusT compensoTion, "connoT be inTerpreTed as giving

The [prevailing parTy] corTe blanche ouThoriTy To 'run up The bill.‘
"

(AeTna Life & CasuaiTy
Co. v. CiTy of Los Angeles (1985) 170 Col.App.3d 865, 880.) The person seeking on
oword of oTTorney‘ s fees 'is noT necessarily enTiTIed To_ compenscITion for The value of

oTTorney services according To [his] own noTion or To The full exTenT claimed by [him].

[CiTGTions. ]" (SaITon Bay Marina, inc. v. Imperial irrigaTion DisT. (1 985) 172 C01.App.3d 91 4,

950.)

Clerical Tasks

"[P]urely clerichi or secreTorici Tasks should noT be billed regardless of who
performs Them." (Missoun' v. Jenkins (1989) 491 U.S. 274, 288.) AIThough counsel‘s

declorcITions osserT ThoT clerical Time hos noT been billed, review of The TimesheeT billing
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.de’roils reveals billing for clerical Tasks. Examples include, bu’r ore n01 limited ’ro:

’rimekeepe’r Nunez' printing out the stipulation for ’rimekeeper Monfor’r To sign on

7/20/1 1; Timekeeper Nunez' printing OUT, scanning, saving, emailing qnd filing

stipulations on 9/8/1 1; Timekeeper Nunez' revision “multiple Times". of The respfaondent's

brief on 8/13/1 2 in The context of no’r having worked on The cose- in two months, and in

context of multiple o’r’rorney ’rimek’eepers revisions Thc’r some day ore probably clerical

in nature; fimekeeper Borvir‘s finalizing, printing, preparing, 0nd routing The brief To “CA"

for formoTTing, Tables and filing on 8/15/12; Timekeeper Nunez‘ working oq Table oT

ConTenTs and Table of AUThoriTies for RespondenTs' Brief on 8/1 5/1 2; Timekeeper Nunez'

finalizing, 0nd preparing courT filing and service copies of The brief and mulTipl'e revisions

of The brief on 8/16/12, The day The brief was filed; Timekeeper Nunez' receiving,

reviewing, analyzing, scanning 0nd forwarding The STipUloTion on 8/29/12; Timekeeper
Nunez‘ “research re:" locoTing, saving 0nd goThering documenTs for oral orgumenT
hearing binders; Timekeeper Nunez' preporcTion of The orol orgumenT binders, including

locoTion of documenTs, preporoTion of on index, and documenT copying oh 7/5/13;

Timekeeper Nunez‘ oddiTion of moTeriols To The oral argumenT binders oh 7/8/13:

Timekeeper Nunez' pulling documenTs, sorTing, organizing, indexing, copying, revising,

finalizing The orol orgumenT binders on 7/9/13; Timekeeper Nunez' receiving, reviewing,

analyzing The link To The courT of appeal opinion, downloading, prinTing, saving, 0nd
forwarding The link To all ploinTiffs on 11/6/13; Timekeeper Borvir' s research The file To

“pull all declarCITions fjled In supporT of Trial fee moTion 0nd rouTe To CBM for review 0nd
use in preparing ploinTin declaraTions" on 2/23/17. The courT makes a deducTion of

$4, 174.8O for clerical Time.

'

Excessive Time
g

Every case deserves To be welI-sToffed 0nd well-IiTigoTed and 'The courT

begrudges no firm o “Team concepT" approach, bUT excepTionol Time was billed To This

case. Some examples illusTroTe where The use of mulTiple layers of sToffing mode simple
A Tasks excessive.

1. FourTh STI'pquTion To ExTend Time for AppellonT’s Opening Brief

WhoT should hove Token one oTTorney less Thon half on hour To communicoTe
wiTh opposing counsel, review 0nd sign o sTipLIloTion, 0nd send iT back, Took four

Timekeepers 1.4 hours over Two days, December 8—9, 201 1,for o ToTCIl cosT of $41 0.00.

2. FI'rsT STipquTion To ExTend Time for RespondenT’s Brief
I

Preparing, TronsmiTTing 0nd filing The firsT sTipuloTion for The exTensionll of Time To

file The respondenT‘s brief Took four Timekeepers cpproximoTely 3.9 hours of meeTings,
emails, drching, revisions, 0nd Telephone calls, for and opproximoTe Total cosT of

'

$745.00. Again, The cosT of o sTipuloTion To exTend Time To file a brief is expeicTed To be
less Than half on hour by one Timekeeper.
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3. Second Sfipulafion fo Exfend Time for Respondent’s Brief and Fee Appeal

Preparing, Transmitting 0nd filing ’rhis stipulation for The exfension of Time ’ro file

The respondent's brief ’rook Three fimekeepers 1 1.7 hours of drafting, revisions, meetings,

and emails, for o ’ro’rol approximate cos’r of $2, 637. 50.‘ To ’rhe ex’ren’r This cos’r was
increased by The componenT of The sToy of The oTTorney‘ s fee appeal, ThoT cosT Is noT

recoverable'In This, The meriTs liTigoTion.

Time ReducTion by Lifigafion Phase:

Counsel groups Their Time in five coTegories. The CourT will follow Tth sTrucTure.

i. Case MonagemenT and LiTigaTion STraTegy

PlainTiffs' counsel spenT “CIT IeosT 75.6 hours" engaged in case monagemenT
ocTiviTies ThroughouT The course of The appeal. These efforTs included: (i) meeTing To

discuss case sTroTegies and orgumenTs on appeal, deadlines, 0nd division of Tosks; (2)

preparing moTions offecTing The briefing schedule; (3) managing The various requesTs

for omicus porTicipoTion; 0nd (4) reviewing porTy 0nd omicus briefs. (MonforT Deci. TI

23.) Much duplicoTed efforT 0nd excessive Time occurred in The firsT Two coTegories.

Specifically, The CourT cuTs oil of Bcrvir's Time in This phase. Bcrvir spenT

opproximoTely 17.1 hours engaged in case monogemenT and sTroTegy work, whereas
MonforT spenT 34.2 hours. Borvir's Time was spenT os follows: 11.9 hours researching,

drofTing, reviewing, and revising documenTs impocTing The briefing schedule; 1.2 hours

communicoTing via e-mail wiTh co—counsel and opposing counsel regarding sTipuloTions

0nd omicus curiae porTicipoTion; 2.6 hours conducTing legal research 0nd drofTing legal

memorando regarding The issues on appeal; 1.4 hours porTicipoTing in meeTings wiTh

co—counsel To discuss IiTigoTion sTaTus cmd sTroTegies, The impocT of pending legisloTion

on The appeal, deadlines, case deadlines, and review of The STcTe‘s reply brief.

(MonforT Decl. 11 27.)
\

/

The Time spenT drofTing documenTs relcTing To The briefing schedule is inflaTed,

0nd covered by allowing MonforT's and Michel’s Time. Time spenT in meeTings 0nd
emails is covered by The allowing The Time of The highesT billing Timekeeper.‘ In all, The

CourT deducTs $3,847.50 for This Timekeeper in This phase.

f

The CourT also cuTs oil of Nunez' Time for This phase. She spenT 9.3 hdurs, mainly
on The porTies‘ various sTipuioTions To exTend The briefing schedule 0nd workihg wiTh The
courT and The oTTorneys on This case regarding various cose-reioTed deadlines CInd

porTy filings impocTing The oppelloTe briefing schedule. (MonforT Decl. 11 29.) As seT

forTh above, These Tasks were ianCITed. The True value of The Tasks is capTured by
allowing MonforT‘s 0nd Michel's Time. As such, The CourT deducTs $1 ,1 62.50.

i

Finally, The CourT deducTs 011 9.9 hours for The low cierks' Time during This phase.
None of The research done flogged Gs monogemenT or sTroTegy eiTher meriTed billing or

wos noT evenTuolly dupiichTed by on cTTorney. As such, The CourT deducTs $1 ,237.50.
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2. Joint Appendix

Both Borvir 0nd Nunez billed for ”preparation,
" “review,

" ”cross—referenciing,
" 0nd

“onolysis” of The join’r appendix, essentially page by page review ’ro ensure' iha’r ’rhe

A’r’rorney Generol' s Office hod correctly prepared ’rhe join’r appendix. This: Task I‘ook

These Two Timekeepers 27 hours. The coun‘ cannot deiermine if The work was done in

Tandem or in duplicofion. if in Tandem, ii is The sorT of work besT done by CI paralegal,

noT on oTTorney.

Also, The CourT feels ThoT 2.5 hours of legal research regarding respondenTs'

designoTion of record on appeal _is excessive. Counsel is presumed To be compeTenT 0T

The Tasks billed, ond noT To bill To become compeTenT 0T The Tasks underToken. Training

Time is noT compensobie.
'

I

Finally, The courT deducTs i .5 hours each from Borvir 0nd Nunez for inTernol

communicoTion. This Time Is odequoTeiy ccpTured by higher level Timekeepers.

As‘such The courT deducTs $3,337.50 for This phase of IiTigcTion.

3. Responden-Ts' Brief

Over 422.9 hours were billed To The creoTion of The 61 page RespondenTs' Brief?

This is parTicularly impressive when one considers ThaT, according To The prior fee

moTion, MonforT and Barvir, Then a law clerk, spenT T86 hours reviewing and analyzing

The legal and facTual issues regarding The preliminary injuncTion and researching and
drafTing The memorandum of poinTs and aUThoriTies in supporT of The requesT for

preliminary injuncTion. Likewise The fee requesT should be viewed in lighT of The Time

spenT on The summary judgmenT moTion. MonforT and Barvir alone spenT 112.2 hours

drafTing The memorandum of poinTs and aUThoriTies in supporT of The moTion for

summary judgmenT, 49.7 hours preparing The memorandum of poinTs and aUThoriTies in

supporT of The reply, 92.4 hours in addiTional legal research, and 55.5 hours reviewing

and revising The summary judgmenT documenTs. In The courT's review of The billing

records iT saw no evidence of economies of scale or insTiTuTional knowledge. Six

Timekeepers billed on The projecT: Three aTTorneys, Two law clerks and one paralegal.

The CourT is well aware ThaT ”[a]ppeIIaTe work is mosT assuredly noT ThEe recycling

of Trial level poinTs and auThoriTies. Of course, The orienTaTion of Trial work and appelIaTe

work is obviously differenT [ciTaTion], bUT ThaT is only The beginning of The :differences

ThaT come immediaTely To mind. [1]] For beTTer or worse, appellaTe briefs receive greaTer

judicial scrUTiny Than Trial level poinTs and auThoriTies, because Three judges!(or maybe
seven) will read Them, noT jusT one judge. The judges wiil also work under comparaTively
less Time pressure, and will Therefore be able To sTUdy The aTTorney's “work producT‘

more closely. They will also have more sTaff (There are fewer research aTTorneys per

2
PlainTiffs refer To The brief as having 76 pages, buT in reading The bn‘ef, The Table of conTends only refers To

61 subsTanTive pages, presumably The remaining l4 pages are Tables of conTenTs and auThoriTies and The

like.
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judge of ’rhe Trial level) ’ro help Them identify errors in counsel's reasoning, missio’remenis

of low 0nd misciioiions of auihoriiy, and To do original research To uncover ideas 0nd
ouihori’ries Thai counsel may hove missed, or decided no’r ’ro bring ’ro The cour’r‘s

o’n‘en’tion.
"

(In re Marriage of Shaban (2001) 88 Col.App.41h 398, 408—409.
)

As ’rhe Shobon cour’r further explains: “[I‘]hen There is The simple maiiqr of page
limitations. Appellc’re courts ore more liberal Than Trial cour’rs os ”Io ’rhe number? of pages
counsel ore allowed. [Ciiofions.] Granted, ihe ex’rro length of The 'briefs' in oppelloTe

0nd reviewing courTs is noT always o good Thing [ciToTions], buT The difference does
mean Tth oppelloie counsel will hove much more freedom To explore The conTours

and impliccTions of The respecTive legal posiTions of The porTies. PorT of ThoT exploroTion

may mean addiTionol research ThoT Trial counsel simply wiil noT hove hod The Time To

do. [1!] Finally, because The orienToTion in oppelioTe courTs is on wheTher The Triol courT

commiTTed prejudicial error of low, The oppelloTe procTiTioner is on occasion likely To

sTumbIe inTo areas implicoTing some of The greoT ideas of jurisprudence! wiTh The

concomiTonT need for oddiTionol research 0nd analysis ThoT Takes o brocdjer view of

The relevonT legal ouThoriTies." (Shaban, supra, 88 Col.App.4Th 0T p. 409.) J

“The upshoT of These consideroTions is ThoT oppelloTe pracTice enToils rigorous

original work in iTs own righT. The oppelloTe prccTiTioner who Takes Trial level poinTs 0nd
ouThoriTies and, wiThouT reconsideroTion or addiTionol research, merely shovels Them in

To on oppelloTe brief, is producing o subsTondcrd producT. RoTher Thonbeing c rehash

of Trial level poinTs 0nd cuThoriTies, The oppeiloTe brief offers counsel probably Their besT

opporTuniTy To crofT work of original, professional, CInd, on occasion, IiTerdry value."

(Shobon, supra, 88 Col.App.4Th 0T p. 4i O, fn. omiTTed.)

The quesTion facing This CourT Is how much Time should be billed by how many
Timekeepers. This CourT hos subsTonTioi experience in evoluoTing fee moTions for

oppelloTe work. For example, This courT was The Trial courT In Riverislond Coid STorage,

Inc. v. Fresno-Madera~-ProducTion CrediT AssociaTion, Fresno Superior Court Case No.

O8CECGOT416, a moTTer which wos IiTigoTed Through Two moTions for‘ summary
judgmenT, 0nd resulTed appeals, oral orgumenTs and published decisions from boTh The

FifTh DisTricT CourT of Appeal and The California Supreme CourT. The ToTal omounT of

Tees claimed for oll oppelloie work by respondenTs in ThoT case is less Thqn The fees

claimed Gs The appelloTe IodesTor for This case.
g

I

The sTondord of review on appeal of o moTion for summoryjudgmenT lis
de novo.

(Aguilar v. ATIanTic Richfield Co (2001) 25 Col.4Th 826, 843.) Counsel for, ploinTiff is

correcT ThoT The precise California sTondord of review for o vagueness challenge is

open To some deboTe, so o respondenT‘s brief on oppeol from The gronT‘ of such o
moTion is o subsTonTiol omounT of work.3 The quesTion is how much Time is reosonoble.

The CourT sTorTs by examining The 117.2 hours spenT by The low clerks. Of ThoT

Time, 78.3 hours wos spenT conducTing legal research, analyzing, synThesizing, ond
drofTing iegol memorondo regarding cose low involving The sTondords of'review for,

3 The opening brief filed by oppellonTs wos opproximoTely 20 pages long and The respondenT‘ s briefwos
opproximoTeiy 61 poges in lengTh.

i-

l
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0nd framework of, The void—for-vogueness doctrine, facial challenges, and os—opplied

challenges in state 0nd federal coun‘s. (Monfor’r Decl. 1] 38.) This is excessive. Looking

01 ’rhe individual ’rime entries, Borvir 0nd Monfor’r olso conducted This some legal

research 0nd read These some cases. Reasonable billing does no’r include \i/vholesale

duplication of effort or Training ’rime for low students. The 6.7 hours speni meleiing with

ofiorneys ’ro discuss findings 0nd ihe brief is likewise excessive 0nd largely captured by
allowing Monfor’r' s and Borvir' s ’rime. The 32.2 hours reviewing and revising

Respondenis' Opening Brief' s citations (:Ind foci sec’rions for accuracy is likewise high.

Borvir, who drof’red The bulk of The brief, presumably could be relief on To do so

occuroTely. iT should noT Toke nearly o week To facT check ciToTions'In a brief on whoT
was primarily CI legal quesTion on appeal.

|

For Those reasons, The CourT deducTs 86.7 hours of ICIw clerk Time from’This sToge

of The liTigoTion, for o ToToi dedUCTion of $1 0,837.50.

f

WiTh respecT Nunez, The courT finds ThaT much of her Time spenT on The

respondenT‘ s brief appears To hove been clerical in noTure, and Therefore does noT

address iT furTher In This secTion.
.

|

Borvir spenT 198.3 hours on The respondenT‘ s brief, 163.9 of which Was spenT

drofTing, reviewing, 0nd revising respondenTs' brief 0nd conducTing legal research os

“.necessory
"

(MonforT Decl. 1] 37.) Borvir was o junior oTTorney (2—-3 years) 0T Tlhe Time of

The appeal, 0nd hod worked on The liTigoTion since before her admission To The Bar, bUT

no evidence is provided as To her background in oppelloTe work 0T This Time in her

career. (Borvir Decl.
)

Judging by The number of hours spenT by her 0nd The more senior

lawyers reviewing herwork, There appears To hove been 0 componenT of Inexperience

in her billings. The courT deducTs TOO hours from Bcrvir' s research 0nd drofTing and 7

hours from Borvir' s communicaTion ocTiviTy, for a ToTol deducTion of $24,O75.00.

l

WiTh respecT To MonforT, The CourT noTes ThoT he billed 15 hours for reviewing 0nd
analyzing The SToTe’s Opening Brief in The MonogemenT phase os well as The

RespondenTs' Brief phase. ThirTy hours is excessive for one oTTorney' s review of o 2i

page brief. The CourT deducTs i5 hours. The CourT furTher deducTs i5 hours from The

Task of drafTing and researching The respondenTs‘ brief, for a ToTal dedu‘cTion from
MonforT' s Time of $9, 750.OO.

4. Oral ArgumenT

The 311.7 hours spenT on preparing for, Traveling To and condLIcTing oral

argumenT is impressive. This CourT has observed enTire appeals prosecuTed in less Time.

The CourT finds The uTiliTy of The law clerks' work on oral argumenT dubious,
parTicularIy where, as here: 1) counsel prides Themselves on Their experience in This field;

'

2) briefing work done by The law clerks was ulTimaTer redone and redrafTed inTo oTher
documenTs by aTTorneys Barvir and MonforT, 3) no law clerk has been shown To have
any relevanT experience aT appellaTe oral argumenT. Accordingly, of The 73.4 billed by
The law clerks, 25.4 will be allowed, for a ToTaI deducTion of $6,000.OO.

i
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Wi’rh respect ’ro ’rhe activities of Nunez on oral argument, ’rhe preporo’ripn of The

oral orgumen’r binders seems fo The Court to be mainly clerical and is dealt wjth in ’rho’r

secfion. The preparation of The NoTice of UnovoilobiliTy wos unusually involveq, Tor such

a simple documenT and issue, 0nd The courT deducTs 3 hours, for a ToToI deducTion of

$375 for These efforTs.

Borvir spenT 71.5 hours during The oral orgumenT phase, including 58.8 hours

preparing MonforT for oral orgumenT by conducTing mooT courT rounds 0nd producing

sTudy noTebooks 0nd binders ThoT included relevonT record excerst, 0nd :chorTs on

relevonT cose briefs, case holding summaries, 0nd sToTUTory ouThoriTy. This is an
impressive amounT of Time, especial where MonforT billed 67.0 hours on his own for

“conducTing legal research on scienTer, analyzing all briefs 0nd records, drofTing

ouTlines of orgumenTs, 0nd preparing various oTher documenTs for orol orgurhenT.
" The

courT concludes There wos duplicoTion of efforTs wiTh respecT To Borvir‘s work and
deducTs 38 hours, for o ToTol of $8,550.00.

i

i

MonforT‘s own Time is noT wiThouT criTicisms. He hos repeoTediyjbilled for

analyzing The briefs 0nd record. The CourT finds MonforT‘s Time spenT preporihg for oral

argumenT excessive 0nd deducTs TO hours, for a ToTaI deducTion of $3,250.00.
f

5. PosT—Heoring AcTiviTy, Review of Decision, 0nd PeTiTion for Review

WiTh respecT To The posT-heoring ocTiviTy, only o few Tasks sTcnd ouT. Bgrvir‘s one
hour spenT drofTing correspondence To opposing counsel regarding new Tirheiines for

fee appeal and proposed sTipUloTion seeking furTher sToy of fee appeal ohd sToy of

moTion for oTTorneys' fees on appeal in lighT of SToTe' s PeTiTion for Review of meriTs

appeal is boTh excessive 0nd reloTed To The fee appeal. Her 2.1 hours drofTing The

RequesT for ExTension To File Answer To PeTiTion is excessive. Thus, 3.1 hours will be
deducTed, for o ToToI reducTion of $697.50.

i

WiTh respecT To Nunez, her 0.9 hours drofTing 0nd formoTTing RlequesT for

ExTension of Time To File Answer To PeTiTion for Review is excessive omd will be
disallowed. The ToTol deducTion is $1 12.50.

6. MoTion for ATTorney’s Fees

This is noT The firsT MoTion for ATTorney‘s Fees broughT by This firm, or e en by This

firm in This IiTigoTion, yeT 169.8 hours were billed To iT. This is remarkable.
_____<.‘

__A__

-

_

The poTTern of muITiple meeTing and emails To discuss sTraTegy, s-,ToTus and
delegoTion of Tasks appears To hove compounded The Time necessary To compleTe The

moTion roTher Than To hove shorTened iT.
g

The CourT hos subsTanTiol experience wiTh oTTorney' s fee moTions 0nd; 102T .5 fee

moTions, iT Is unusual To see Them cosT over $4],000.OO. The courT hos carefully reviewed
The billings 0nd deducTs 80. 6 hours from Borvir' s Time 0nd 7 hours from MonforT' s Time,

for o ToTol deducTion of $20,4l 0.00.
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2. Reasonable Hourly Compensation

Reasonable hourly compensation is The "hourly prevailing ro’re for privo’re

o’r’rorneys in The communi’ry conducting noncon’ringen’r litigation of ihe some Type"

(Kefchum, supra, 24 Col.41h oi p. i 133.) Ordinarily, "'ihe value of on ofiomey'fs Time.

is reflected in his normal billing roie. (Mandel v. Lackner (i979) 92 Col. App 3d 747,

761 .)

The billing ro’res for plaintiffs' counsel ore reasonable: $450 for CD. Michel; $325

for Clinton B. Monfor’r; $250 for Sean A. Brody; $225 for Anna A. Borvir and $125 for The

low clerks, os is The $125 roTe per hour for The senior paralegal. These fees ore olso in

line wiTh The usual Fresno roTes.
‘

3. MuIIIpIIer
i

i

PlainTiffs seek o mUlTipIier of i.5 To apply To The lodesTor for The appellcTe fees

l

A mulTiplier enhancemenT To The IodesTor “is primarily To compensoTe The
oTTorney for The prevailing parTy 0T o roTe reflecTing The risk of nonpoymenT in

I

conTingency cases os o class." (KeTchum, supra, 24 COL4Th 0T p. i 138.) A multiplier may
also be applied where The oTTorney has shown exTroordinory skill, resulTing in

'

excepTionol resulTs. (Ibid.; Graham, supra, 34 Col.4Th 0T p. 582.) CourTs ore noTJ

obligoTed To apply o posiTive mUlTiplier even where Those focTors ore presenT, Ihowever.

(KeTchum, supra, 0T p. i 138. [“Of course, The Triol courT is noT required To include CI fee

enhancemenT To The bdsic IodesTor figure for conTingenT risk, excepTionCIi skill, ’or oTher

focTors, olThough iT reToins discreTion To do so in The cppropriaTe cose”].
)

Indeed, courTs

hove discreTion even To apply a negoTive mulTiplier. (Ibid. [“To The exTenT a Trial courT Is

concerned Tth o porTiculor award Is excessive, iT hos brood discreTion To odjusT The fee

downward" ",] Sokolow v. County ofSan MaTeo (1989) 213 Col.App.3d 231, 249 [fee

award under secTion 1021 .5 moy be reduced where cloimonT achieves limiTe'd

success].)

I

CourTs hove subsTonTioi discreTion To selecT The focTors They deem relevonT To

Their mulTiplier onolysis. (LeoIao v. Beneficial California, Inc. (2000) 82 Cal.App14Th 19,

40—41 .) The Serrano III focTors were specific To The focTs of ThoT case 0nd ore merely
illusTroTive of whoT 0 courT may considerwhen condUCTing a mUITiplier analysis. (Thayer

v. Wells Fargo Bank, N.A. (2001) 92 Cal.App.4Th 81 9, 834.
)

I

only.

NoneTheless, facTors To consider include: (1) The novelTy and difficlUITy of The

quesTions involved, and The skill displayed in presenTing Them; (2) The exTer‘IT To which
The naTure of The iiTigaTion precluded oTher employmenT by The aTTorneys; (3) The
conTingenT naTure of The fee award, boTh from The poinT of view of evenTuai vicTory on
The meriTs and The poinT of view of esTablishing eligibiIiTy for an award; (4) Thfe facT ThaT

an award againsT The sTaTe would UITimaTely fail Upon The Taxpayers; (5) The facT ThaT

The aTTorneys in quesTion received pUinc and chariTable funding for The purpose of

.

bringing lawsuiTs of The characTer here involved; (6) The facT ThaT The monies awarded
would inure noT To The individual benefiT of The aTTorneys involved bUT The orlgahizaTions
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by which 1hey ore employed.
"

(Serrano III, supra, 20 Col.3d 01 p 49, fn. pmiTTed.)

The California Supreme Court hos emphasized, “’rho’r when determining The appropriate

enhancement, 0 Trial cour’r should n01 consider These foc’rors ’Io The exien’rlihey ore

already encompassed within The iodesTor." (KeTchum, supra, 24 Col. 4Th 0T p. ii38.)

o. NoveITy and CompiexiTy of The Issues

In Blum v. STenson (i984) 465 U ..S 886, The Supreme CourT discussed whoT mighT

be o basis for on upward odjusTmenT To The lodesTor. (Bium, supra, 465 U .S qT p. 886.)

The CourT noTed ThCIT cerTcin suggesTed bases for cm upward odjusTmenT [were noT

worronTed because They were already reflecTed in The lodesTcr. (Id. 0T p. 898.)

Specifically, "[T]he novelTy and complexiTy of The issues presumably were fully reflecTed

in The number of biliobie hours recorded by counsel 0nd Thus do noT worronT on

Upward odjusTmenT in o fee based on The number of billable hours Times reasonable

hourly roTes." jlbid.) While This case presenTed o novel issue concerning 0 v'ogueness

challenge under California low regarding The Second AmendmenT, COL‘Insel TouT

Themselves as experTs in This very field. The number of hours billed wos considerable,

0nd counsel wos odeqUGTely compensoTed for The complexiTy of The case.

b. The 3km DIspIayed
j

In general, “special skill 0nd experience of counsel should be reflecTed in The

reasonableness of The hourly raTes.
"

(Blum, supra, 465 U S. 0T p. 889.) As our Supreme
CourT hos observed, “[T]he facTor of exTroordincry skill, in porTiculor, appears suscepTible

To Improper double counTing; .. .0 more skillful and experienced oTTorney will command
o higher hourly rcTe. (KeTchum, supra, 24 Coi.4Th 0T p. i138—i i39.) “Thus, oi Triol courT

should award o mulTiplier for excepTionol represenToTion only when The TquoliTy of

represenToTion for exceeds The quoliTy of represenToTion ThaT would hove been
provided by on oTTorney of comparable skill 0nd experience billing 0T The hourly roTe

used in The lodesTcr colculoTion. OTherwise, The fee award will resulT in unfeir double

counTing 0nd be unreasonable." (Id. 0T p. H39.)
I

Here, The CourT hos read all of The pleadings filed'In This case and TheTbriefs filed

in The appeal. The skill displayed by ploinTiffs‘ counsel was good, buT noT exTToordinory.

Counsel' s hourly roTes ore odequoTe compensoTion.
j

c. The Confingenf NaTure of The Case
T

This'Is The mosT imporTGnT focTor In awarding 0 mulTiplier. Our Supreme CourT hos

explained: "[The mulTiplier] for conTingenT risk [brings] The financial incenTives for

oTTorneys enforcing imporTanT consTiTuTionol righTs. .inTo line wiTh incenTivesf They hove
To underToke claims for which They ore paid on o fee-for—services basis." (KeTchum,
supra, 24 Col.4Th 0T p. i T38.) The courT furTher noTed ThaT applying CI fee enhancemenT
does noT ineviTably resulT in CI windfall To oTTorneys: "Under our precedenTs, The

unodorned lodesTor reflecTs The general local hourly roTe for a fee—beoring case; iT does
noT include ony compensaTion Tor conTingenT risk The odjusTmenT To The lodesTor

figure, e.g., To provide 0 fee enhancemenT reflecTing The risk ThoT The oTTorney will noT

receive poymenT if The suiT does noT succeed, consTiTUTes earned compensq'Tion; unlike



a windfall, if is neither unexpec’red nor fortuitous. Rather, i1 is intended ’ro approximate
morke’r—level compensation for such services, which Typically includes o premiLJm for ihe .

risk of nonpayment or delay in poymen’r of oi’rorney fees." (Ibid; see olso Horsford v.

Board of Trusiees, supra, 132 Col. App. 41h o’r pp. 399—400.) A

This case wos no’r Token on o contingency. Plaintiff's counsel was paid $285,000

on o retainer basis during ihe appeal.

d. Taxpayers Will Pay This Fee Award
{

This factor weighs ogoins’r a multiplier bui'Is certainly no’r disposiiive. (See Rogei
v. Lynwood Redevelopmenf Agency (20H) T94 Cal.App. 41h 1319, i332 [”Allowing

properly documented oiiorneys' fees To be cu’r simply because a losing 'por’ry is CI

governmental eniiiy would defeat The purpose of The privoie oi’rorney general docirine

codified in Code of Civil Procedure section 102i .5 0nd would also incentivize

governmental en’riiies To negligently or deiibercI’rely run up a claimoni's o’riorneys' fees,

wiihoui any concern for consequences”].)

I

e. No Public Funding
i

i

This focior is no’r oi issue.

I

|

f. Fees WiIi not Inure fo I‘he Public
i

Any o’n‘orney's fees will go directly lo a private firm, no’r lo c public inieres’r

organization. Thus, There is no public benefi’r from increasing The fees.

g. ResulTs ObToined

PloinTiff conTend ThoT They obToined “CI once published opinion odopTing,

wholesale, Their novel facial vagueness Theory, deToiling precisely why criminal lows

ThoT Touch Upon Second AmendmenT righTs require The mosT exocTingi language.
[CiToTion omiTTed.

]
While The opinion was aUTomaTically de--published on review by The

Supreme CourT, iT remains good law and will undoubTedly seT imporTanT precedenT on
This complex issue. PlainTiffs oversTaTe Their vicTory. The CourT of Appeal decision is

depublished and remains so. PlainTiff’ s moTion To have The decision published was
denied. The case has no precedenTial effecT. l

On balance, The CourT finds no mulTiplier is warranTed.

Accordingly, $1 18, 700.20 is awarded for The appellaTe work and $2!i, 160.00 for

The work on The

17
moTion.
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