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1 DECLARATION OF SCOTT M. FRANKLIN 

2 I, Scott M. Frankhn, declare: 

3 1. I am an attomey at law admitted to practice before all courts of the state of 

4 California. I have personal knowledge of each matter and the facts stated herein as a result of my 

5 employment with Michel & Associates, P.C, attomeys for Plaintiffs/Petitioners ("Plaintiffs"), 

6 and if called upon and swom as a witness, I could and would testify competently thereto. 

7 2. Attached hereto as Exhibit 1 is a trae and correct copy of excerpts of Defendants' 

8 Response to Plaintiffs' Separate Statement in Support of Motion for Adjudication, which 

9 identifies, as is relevant, certain facts identified as undisputed by Plaintiffs and whether 

10 Defendants agreed with such characterizations. 

11 3. Attached hereto as Exhibit 2 is a tme and correct copy ofthe order issued by Judge 

12 Michael P. Kenny in this Action on August 9, 2017. 

13 4. Attached hereto as Exhibit 3 is a tme and correct copy of excerpts of the transcript 

14 of the deposition of David S. Harper. 

15 5. Attached hereto as Exhibit 4 is a tme and correct copy of excerpts of the ttanscript 

16 of the deposition of Stephen J. Lindley. 

17 6. Attached hereto as Exhibit 5 is a trae and correct copy of excerpts of Defendants' 

18 Amended Responses to Requests for Admissions (Set Two). 

19 7. Attached hereto as Exhibit 6 is a trae and correct copy of excerpts of Defendants' 

20 First Amended Responses to Special Interrogatories (Set One). Attached hereto as Exhibit 6A is a 

21 trae and correct copy of excerpts of the Assembly Committee on Public Safety's report for the 

22 hearing of June 20,2011 regarding SB 819 (Leno, 2011). 

23 8. Attached hereto as Exhibit 7 is a trae and correct copy of excerpts of the Cahfomia 

24 State Budget 2011-2012. 

25 9. Attached hereto as Exhibit 8 is a trae and correct transcript of statements made at a 

26 Califomia State Senate Public Safety Committee meeting held April 26, 2011 regarding SB 819 

27 (Leno, 2011). 

28 10. Attached hereto as Exhibit 9 is a trae and correct copy of a document titled '"SB 
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1 819 (Leno) APPS Enforcement - Q& A'" obtained from Senator Leno's file for SB 819 via 

2 Legislative Intent Service. 

3 II . Based on conversations with opposing counsel and my review of this state's 

4 publicly available budget documents for the fiscal years 2012-13 through 2017-18,1 assume that 

5 all of the $24 million appropriated via Senate Bill 140 (Leno, 2013) has been spent by the 

6 Department, but I have not received express confirmation on this point. Attached hereto as 

7 Exhibit 10 is a trae and correct copy of then-Attomey General Kamala Harris' letter to the 

8 legislature suggesting the Senate Bill 140 appropriate was going to soon "expire[.]" 

9 12. Attached hereto as Exhibit 11 is a trae and correct copy of a group of documents 

10 titied "DOJ Programs Funded widi DROS Special Fund" diat cover fiscal years 2003-04 dirough 

11 2015-16. These documents were produced in response to discovery requests propounded on the 

12 Defendants in diis case or Bauer v. Harris, 1:11 -CV- 1440-LJO MJS (E.D. Cal.). 

13 13. Attached hereto as Exhibit 12 is a set of pie charts created by my office that 

14 graphically represents the salient data presented in Exhibit 11. 

15 14. Attached hereto as Exhibit 13 is a trae and correct copy of excerpts of the 

16 California Department of Justice's Biennial Report for 2015-2016. 

17 15. Attached hereto as Exhibit 14 is a tme and correct copy of the file-stamped first 

18 page of the first Complaint filed herein. 

19 16. Attached hereto as Exhibit 15 is a tme and correct copy of the Order issued in this 

20 Action by Judge Michael P. Kenny on July 20, 2015. 

21 17. Attached hereto as Exhibit 16 is a trae and correct copy of the Order issued in this 

22 Action by Michael P. Kenny on December 11, 2016; though denominated a tentative raling, it 

23 became a final ruling by operation of law, pursuant to Sacramento Superior Court Local Rule 

24 1.06. 

25 18. Attached hereto as Exhibit 17 is a trae and correct copy of excerpts from 

26 Plaintiffs' Opposition to Defendants' Motion for Judgment on the Pleadings. 

27 19. Attached hereto as Exhibit 18 is a trae and correct copy of excerpts of the 

28 Stipulation and Order of November 4, 2016, filed in this matter. 
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1 20. Attached hereto as Exhibit 19 is a trae and correct copy of excerpts of the 

2 Amended Complaint Plaintiffs filed herein on December 30, 2015. 

3 21. Attached hereto as Exhibit 20 is a tme and correct copy of the Initial Statement of 

4 Reasons published by the Department conceming the mlemaking it proposed in 2010 that would 

5 have reduced the "$19 DROS fee to $14, commensurate with the actual cost of processing a 

6 DROS." 

7 22. Attached hereto as Exhibit 21 is a trae and correct copy of excerpts of Defendants' 

8 Amended Responses to Form Interrogatories, Set Three, wherein Defendants admit that the 

9 "decision referred to [i.e., the decision to abandoned the 2010 fee reduction ralemaking] did not 

10 become final until approximately October of 2011, when SB 819 became law." 

11 23. Attached hereto as Exhibit 22 is a trae and correct copy of excerpts of the order 

12 issued in this Action by Judge Michael P. Kenny on August 9, 2017. 

13 24. Attached hereto as Exhibit 23 is a trae and correct copy of excerpts of Defendants' 

14 Opposition to Plaintiffs' Motion for Adjudication. 

15 25. Attached hereto as Exhibit 24 is a tme and correct copy of excerpts of Defendants' 

16 Amended Responses to Requests for Admissions (Set One). 

17 26. Attached hereto as Exhibit 25 is a trae and correct copy of excerpts of Defendants' 

18 Responses to Special Interrogatories (Set One). 

19 27. Attached hereto as Exhibit 26 is a trae and correct copy of excerpts of Defendants' 

20 Second Amended Response to Special Interrogatories (Set Two). During an informal discovery 

21 conference in Judge Michael P. Kenny's chambers held about a year ago, I pointed out that, as 

22 stated in Exhibit 26, Defendants had promised to provide the "Per Transaction Cost" for 

23 processing a DROS Application over a year prior to the conference. In response. Defendants' 

24 counsel, Anthony Hakl, made it clear that the Defendants were not going to follow through on 

25 their promise. 

26 28. Attached hereto as Exhibit 27 is a trae and correct copy of excerpts of Defendants' 

27 First Amended Responses to Requests for Admissions (Set Three). 

28 29. Attached hereto as Exhibit 28 is a trae and correct copy of excerpts of Defendants' 
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1 Responses to Special Interrogatories (Set Six). 

2 30. Attached hereto as Exhibit 29 is a trae and correct copy of excerpts of the Report 

3 of die Senate Public Safety Committee for the hearing of April 24, 2001, regarding SB 950 

4 (Bmlte, 2001). 

5 31. Attached hereto as Exhibit 30 is a tme and correct copy of excerpt of Defendants' 

6 Third Amended Responses to Form Interrogatories (Set One). 

7 I declare under penalty of perjury under the laws of Califomia that the foregoing is trae 

8 and correct, and that this Declaration was executed on December 4, 2018, in Glendale, Califomia. 
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XAVIER BECERRA 
Attorney General of Califomia 
STEFAN A. HAYTAYAN 
Supervising Deputy Attorney General 
ANTHONY R. HAKL 
Deputy Attomey General 
State Bar No. 197335 

13001 Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916) 322-9041 
Fax: (916) 324-8835 
E-mail: Aiithony.Hakl@doj.ca.gov 

Attorneys for Defendants and Respondents 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MID LAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

Plaintiffs and Petitioners, 

V. 

XAVIER BECERRA, in his omcial capacity 
as Attomey General for the State of 
Califomia; STEPHEN LINDLEY, in his 
official capacity as Director of the California 
Department of Justice Bureau of Firearms; 
BETTY T. YEE, in her official capacity as 
State Controller, and DOES 1-10, 

Defendants and 
Respondents. 

Case No. 34-2013-80001667 

DEFENDANTS' RESPONSE TO 
PLAINTIFFS' SEPARATE STATEMENT 
IN SUPPORT OF MOTION FOR 
ADJUDICATION^ 

Date: August 4, 2017 
Time: 9:00 a.m. 
Dept: 31 
Judge: The Honorable Michael P. 

Kenny 
Action Filed: October 16, 2013 

^ As agreed with plaintiffs, defendants have submitted their own separate statement and 
offer this response to plaintiffs' separate statement. Defendants note, though, that such 
statements may be of liinited utility in assessing plaintiffs' writ of mandate and declaratory rehef 
claims, which are largely legal claims involving statutory construction. (See, e.g., Gilbertson v. 
Osman (1986) 185 CalApp.3d 3d 308, 315 [trial court may consider merits of summary judgment 
motion despite absence of separate statement where case involves "a single, simple issue" with 
minimal evidentiary support], disapproved on other grounds in Woods v. Young (1991) 53 Cal.3d 
315,320.) 
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No. PLAINTIFFS' UNDISPUTED FACT DEFENDANTS' RESPONSES No. 

1 Toipiy-chasemrfireannsiniCalifotmaî  
qualified individuals must payra 
transaction feeiknowniaSiasDealer Record̂  
of Sale ("DROS )̂ fee ("Fee"). 

Undiluted/ 

2 ?i®BispiMd| 

3 lElKSn^n^iSpos^^ 
sgjocessstisitpiensiueî  
itO;purchastf 
!^fi^mi@jre!nqi[^lij|prol^ 
possessingjmem^̂  

ĴMdisput|dl 

4 The Fee was $2.25 in 1982 when it was 
statutorily created to cover the costs of 
background checks. 

Evidence: AGIC007 

Undisputed. 

5 t ^ 9 9 0 p S ? ® W ^ i M R O S l F e i 

l i i M ^ i M l K i i l i i i i i ' 

^Undiŝ ted? 
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No. PLAINTIFFS' UNDISPUTED FACT DEFENDANTS' RESPONSES 

6 
DROS:Fee at:$14,00, subjed t(? Consumer: 
Ŝ ncegndextM^ 

7 toj2004;5Uie ©epartinent 

me 'iJKiJojiee:"irum'4̂  
handgunjor iany numbersof 5 
dfles'orsshbtguns in â single: 
transaction? 

8 Section 28225 provides the rules for how 
the Fee should be set, i.e., that the fee 
"shall be no more than is necessary to 
fund the following:" eleven classes of 
costs, based on what the Department 
detemiined to be "actual" or "estimated 
reasonable" costs to pay for die eleven 
costs classes identified. 

Evidence: Penal Code § 28225 

Disputed. Plaintiffs' description is not a 
complete and accurate summary of Penal 
Code §28225, the text of which speaks for 
itself. 

Evidence: Penal Code §28225 

9 Penal Code section 28225 places a duty on 
the Department to consider whether the 
amount currentiy being charged for the 
DROS fee is excessive, and the 
Department; the Department admits it 
cannot legally increase the DROS fee to 
an amount die Department believes to be 
greater than necessary to fund the costs 
referred to in Penal Code section 28225. 

Evidence: GENT009-10; GENT034; 
AGRFP000399 

Disputed. Penal Code §28225, the text of 
which speaks for itself, does not impose a 
ministerial duty on the Department. 

Evidence: Penal Code §28225, GENT009-
10, GENT034, AGRFP000399 

10 The Departinent deposits DROS fee 
monies in the "Dealers' Record of Sale 
Special Account of the General 
Fund" ("DROS Fund"). 

Evidence: GENT004 

Undisputed. 
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No. PLAINTIFFS' UNDISPUTED FACT DEFENDANTS' RESPONSES No. 

11 Revenue from multiple fees is pooled in 
die DROS Fund. 

Evidence: GENT051-52 

Undisputed. 

12 Because of that pooling, however, it is 
impossible to trace if money paid in via a 
particular fee is actually used for costs 
related to that particular cost. For 
example, it is impossible to determine if a 
cost listed in Penal Code Section 28225 is 
funded from DROS fee funds, money 
from a mix of fee sources, or from fee 
sources exclusive of the DROS fee. 

Evidence: GENT035-36; GENT051-952 

Disputed, but not material. Plaintiffs' 
description is not an accurate summary of the 
evidence cited. 

Evidence: GENT035-36, GENT051-52 

13 The Department has claimed herein that it 
is "unable to admit or deny" whether 
DROS fee money constitutes a certain 
percentage of the money in the DROS 
Special Account. 

Evidence: GENT035 

Disputed, but not material. The cited 
document does not stand for the proposition 
claimed by plaintiffs. 

Evidence: GENT035 

14 totemaJfDepartment;^^^ 
©epartinentswasjorderetiitosproduce herem: 
iilSS^iffi^^SMn^^^fi^pfflliry; 
*som;ge;^fgrionej^ 
S S p l a i i ^ ^ ^ ® 

circumstances in 2005, which is the date of 
(ffielat^doi^^Mp 

i i i i i i l i l i ® 

15 The Department contends that Per 
Transaction Cost (i.e., the average cost of 
performing a given transaction, including 
a proportional share of overhead costs) of 
die DROS process is currenfly at least 
$19.00. 

Evidence: GENTOll 

Disputed, but not material. The cited 
document does not support die proposition 
advanced by plaintiffs. 

Evidence: GENTOll 
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No. PLAINTIFFS' UNDISPUTED FACT DEFENDANTS' RESPONSES 

64 A parenthetical note in the "Q&A" packet 
also shows diat the Department was 
involved in the revision of SB 819 when it 
die new Section 1 was added. 

Disputed, but not material. Many of the 
details regarding the cited document are not 
known, included but not limited to its date, 
author, and any intended recipients. 

Evidence: GENT125-27 Evidence: GENT125-27 
see also Decl. of Anthony R. Hakl in Supp. 
of Defs.' Mot. for Summ. Adjud. ("Hakl 
Decl."), Exh. 0 at pp. 54-58 [discussing die 
nature of "Q & A" document relied upon by 
plaintiffs].) 

65 ^ ^ ^ ^ ^ ^ ^ V ^ ^ ^ ^ ^ S ^ ^ ^ ^ ( ^ 
'©earmspurchaseribackgroundicheefe 
'reoprdsiandi(2)igrm 
l ^ i ^^Ml iS i l i ^ i l l ^ i f iSp^^ 
•̂ fromippssessmgffiream^̂  

iUndi^mt¥tii 

66 ]f the system produces a "hit'' that is later 
^rifiedyb j^huma^^ 
^l^s^^^aff i^^^St^fconiff iS^^ff i 
ip̂ rsQjijideQjmed̂  

^yndisputM^ 

67 Senator Leno and die Department worked 
together extensively in promoting SB 819. 

Evidence: GENT154A 

Disputed, but not material. The cited 
document does not support plaintiffs' 
characterization. 

Evidence: GENT154A 

68 While discussing SB 819 with the 
legislature and the public. Senator Leno 
and the Department both made it very 
clear diat SB 819 only applied to fundmg 
for APPS-based law enforcement 
activities. 

Evidence: GENT104; GENT125-127; 
GENT147-150 

Disputed, but not material. The cited 
documents do not support plaintiffs' 
characterization. 

Evidence: GENT104; GENT125-127; 
GENT147-150 
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No. PLAINTIFFS' UNDISPUTED FACT DEFENDANTS' RESPONSES 

77 Once SB 819 became law, die Department 
started to use the DROS Fund for 
investigations of people who were not on 
die APPS list. The Department clakns SB 
819 audiorized DROS Fund money to be 
spent on law enforcement activities related 
to removing firearms from the possession 
of prohibited persons, whereas Plaintiffs 
contend SB 819 is expressly limited to 
funding APPS-based law enforcement 
activities. 

Evidence: GENT069-71; GENT077 (See 
also tbe First Amended Complaint and 
Answer to the First Amended Complaint.) 

Disputed, but not material. The cited 
documents do not support plaintiffs' 
characterization in the first sentence. As to 
the second sentence, it is not a statement of 
fact, although defendants generally 
understand the distinction plaintiffs are 
drawing. 

Evidence: GENT069-71; GENT077 

78 Prior to SB 819,'APPS and APPS-based 
law-enforcement activities were funded 
out of die General?Eund;; 

EMace-WGENgp-iGEOT 
GENT076; GENT095-96; GENT098-99 

Undisputed; althougJi;it is notfentirelysclear* 
what plaintiffs mean by "APPS" as opposed 
to "APPS-based law enforcement activities." 
Defendants'have explained diat "[t]he APPS 
program was funded with \General Fund 
monies until approximately 2011 (i.e., the 
passage of SB 819)." 

79 The list of costs funded from die DROS 
Fund but not referred to in section 28225 
also mcludes the cost of legislative 
analysis done by the department. 

Evidence: GENT076 

Disputed, but not material. The relevant 
deposition testimony is: "So, if there's a 
legislation that comes through, we have to 
produce a bill analysis for both entities or 
both bureau and the division. So, in the 
Bureau of Firearms we have staff that would 
work on that and analyze die impact to the 
department as it relates to the Bureau of 
Firearms and dieir work is paid for out of the 
DROS account." 

Evidence: GENT076; see also section 
28225, subd. (b)(ll) 
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Dated: June 30,2017 

SA2013113332 
12741613.doc 

Respectfully Subnutted, 

XAVEER BECERRA 
Attomey General of Califomia 
STEFAN A. HAYTAYAN 
Supervising Dĵ puty Attomey General 

XNTHONY R. HAXL 
Deputy Attomey General 
Attorneys for Defendants and Respondents 
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AUG " 9 2017 

By S. Lee, Deputy Clerk 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MIDLAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

Plaintiffs and Petitioners, 

XAVIER BECERRA, in His Official 
Capacity as Attorney General for the 
State of California; STEPHEN 
LINDLEY, in His OfTicial Capacity as 
Acting Chief for the California 
Department of Justice, BETTY T. YEE, 
in her official capacity as State 
Controller, and DOES 1-10, 

Defendants and Respondents. 

Case No. 34-2013-80001667-CU-WM-GDS 

RULING ON SUBMITTED MATTER: 
MOTIONS FOR ADJUDICATION OF 
PLAINTIFFS' FIFTH AND NINTH 
CAUSES ©FACTION 

This matter came on regularly for hearing on August 4, 2017. The parties appeared and 

presented oral argument, after which the Court took the matter under submission. The Court now 

issues its ruling on the submitted matter which reflects a revision on the Ninth Cause of Action. 

I. Introduction 

In this matter, Plaintiffs contend Defendants have been improperly imposing a fee, the 

Dealer's Record of Sale transaction fee (hereinafter the "DROS Fee") on firearm purchasers 

without calculating the proper fee amount, and then have been using the fimds collected outside 

1 
RULING ON SUBMITTED MATTER 

CASENO. 34-2013-80001667-CU-WM-GDS 
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necessary." Defendants have also not identified any activities they claim trigger a DROS Fee 

review. "Regularly monitors" is vague and provides no indication as to the level of review, steps 

completed, and Defendants do not identify any sort of documentation produced from the "regular 

monitoring." 

Ill^^iildyi^diei^^ 

whether it is "no rnofe tiian necessary" was in 2004 via the riilemaking process. The Court finds 

evaluating the DROS Fee to make;sure itris ;'%a;more than n 

inMfficien^ 

| cy^ | iMt^f i | ' 0 |^ i§^E^ motion for adjudication is 

DENIED as to the fifth cause of action. 

Plaintiffs fiirther argue, to the extent the Department has been calculating the DROS Fee, 

it has been using an improper Macro Review Process, instead of complying with the statutory 

direction of section 28225, subdivision (c), including that they consider the "estimated reasonable 

costs of department firearms-related regulatory and enforcement activities related to the sale, 

purchase, possession, loan, or transfer of fireamis..." Plaintiffs contend the statutory 

authorization is narrow, and die Department has only looked at the total amount of money going 

into and out ofthe DROS Fee account, instead of analyzing the specific categories. However, as 

the Court has aheady found, the Department has failed to provide evidence of any calculations 

being done sufficient to discharge the review section 28225 requires. Accordingly, it will not 

opine as to whether a particular potential calculation method is appropriate. 

B. Ninth Cause of Action 

The ninth cause of action alleges Defendants have been using the DROS Fee fimds for 

activities outside of diose statutorily authorized. Plaintiffs seek a declaration that SB 819 does not 

permit Defendants to use DROS Special Account Funds for "some use other than APPS-based 

8 
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1 The starting point for the task of statutory interpretation is die language of the statute 

25 

26 

27 

28 

itself, because it generally provides the most reliable indicator of legislative intent. (See, Murphy 

V. Kenneth Cole Productions (2007) 40 Cal.4th 1094, 1103.) The language used in a statute is to 

be interpreted in accordance with its usual, ordinary meaning, and i f there is no ambiguity in the 

statute, die plain meaning prevails. (See, People v. Snook (1997) 16 Cal.4th 1210, 1215.) The 

2 

3 

4 

5 

6 

1 Court must also consider any uncodified statutory language because "an uncodified section is part 

8 ofthe statutory law." {Carter v. California Dept. of Veterans Affairs (2006) 38 Cal.4di 914, 925.) 

9 Although statements of intent "in an uncodified section do not confer power, determine rights, or 

enlarge the scope of a measure, they properly may be utilized as an aid in constming a statute." 
11 

(Id.) 
12 ^ _ _ ^ 

Section 1, subdivision (g) is clear that the Legislature amended section 28225 to include 

"poise^M'isBl^ 

15 Persons System." While subdivisions (d) and (f) rnay discuss an overall concern with illegal 

16 possess'illQlo^ 

subdivision (g); Based on the uncodified declaratipii of legislative intent, is clear that 

"possession" as used in section 28225, subdivision (b)(l 1) is hmited to APPS-based activities. 

Accordingly, Plaintiffs' motion for adjudication as to the ninth cause of action is GRANTED. 

Defendants' motion for adjudication as to the ninth cause of action is DENIED. 

/// 

IS 

19 
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23 /// 

24 /// 

/// 

/// 

/// 
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1 V. Conclusion 

2 The phrase "no more than necessary" as used in section 28225 imposes a ministerial duty 

to perform a reassessment ofthe DROS Fee more fi-equently than every thirteen years. 

Defendants have failed to perform this duty, consequently Plaintiffs' motion for adjudication is 

GRANTED as to the fifth cause of action, while Defendants' is DENIED. 

The plain language of subdivision (b)(l 1) does not specify to what "possession" activities 

8 it refers. However, SB 819, section 1, subdivision (g) makes clear that "possession" is limited to 

9 APPS-based enforcement. Plaintiffs' motion for adjudication is GRANTED as to the ninth cause 

of action, while Defendants' is DENIED. 
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A. Exactly. Background check, yeah. 

And possibly even gun show i f gun show i s 

DROS funded. So, any of the programs t h a t receive 

funding from DROS they would be analyzed or 

considered i n ki n d of i n t o t a l i t y t h a t , you know, 

th a t the DROS fee i s the appropriate fund source or 

the DROS Fund i s the appropriate fund source t o pay 

f o r those a c t i v i t i e s . 

Q. As part of the process of s e t t i n g the 

DROS fee i s there any -- i s there any consideration 

given t o any b e n e f i t t h a t goes t o the fee payer? 

MR. HAKL: Objection, vague, as to b e n e f i t 

t o the fee payer. That's a l e g a l terra also. 

BY MR. FRANKLIN: 

Q. No. I don't mean -- I don't mean,it i n a 

le g a l sense. I raean i t i n j u s t a, you know, common 

English sense. 

A. Yeah. No. I don't understand the question 

q u i t e f r a n k l y . 

Q. Okay Other than the prograrnatic costs t h a t 

we've'^been discussing, ' are there any'specif ic.jcosts 

t h a t are considered i n s e t t i n g the DROS fee? 

A. Not t h a t I know o f . 

Q. And then other than the type of prograrnatic 

costs t h a t we've been discussing, are you aware of 

E S O U I R E S00.2/7.DEPO (3376; 
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support a l l the e x i s t i n g a c t i v i t i e s w i t h i n the 

Bureau of Firearms t h a t r e l y on the DROS Fund. 

Q. But th a t could change i n the future? 

A. Absolutely. I t could change. I t could go 

up. I t could could go down. 

Q. So, without g e t t i n g t o i n the weeds on a 

l ^ ^ o t h e t i c a l . I f there's a d r a s t i c increase i n the 

number of people on the APPS l i s t and i t leads t o 

an-increase i n costs absent enforcement costs, 

how would t h a t a f f e c t the analysis^ of the p r o p r i e t y 

of the-DROS fee? 

MR. HAKL:' Objection. Incomplete 

h y p o t h e t i c a l . But go ahead. 

THE WITNESS: So, again, simply an increase 

i n the number of people on the APPS l i s t doesn't 

necessarily lead t o an increase^in program costs. 

I f there i s some type of-'a p o l i c y decision 

t h a t i s made e i t h e r by an-Attorn'ey General and/or thei 

l e g i s l a t u r e t h a t they want t o increase enforcement, 

they would have t o p r o v i d e . a d d i t i o n a l a p p r o p r i a t i o n 

a u t h o r i t y t o spend.morV*^money,"if you w i l l , and t h a t 

a p p r o p r i a t i o n a u t h o r i t y would^have t o be supported by^ 

some ̂  l e v e l ~of increase'd revenue f f i n f a c t the fund 

was t o remain solvent. So i t r e a l l y i^depends. 

i/-.. ^ The' l e g i s l a t u r e ^ c^oulji'' \mif 6rTnly}.,-jus^rsay-I 'rnl 
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going t o ra i s e the fee $5, provide a l l t h a t money f o r 

more enforcement.. That'^s not something we would do. 

We could r a i s e the fee theorefe-ically. 

That doesn't mean we're going> t o get 

a d d i t i o n a l spending a u t h o r i t y t o spend t h a t extra 

revenue. So, the two kind of are hand-in-hand. 

Conversely, if there's an initiative to 

expand enforcement in the APPS program say an 

internal initiative by the'Attorney General, we may 

be able- to redirect: agents from other programs into 

the APPS program-provided we can create the"savings 

elsewhere in the DROS Fund* from our existing 

appropriation to fund those expanded enforcement 

WB. cteLvva^tedje s m 

So, there^s no one answer t o your question. 

I t ' s - s i m p l y what do you want t o achieve, and 

then knowing what you want t o achieve, what i s 

the I'm not going t o say what i s the best, what are 

the options t o achieve t h a t . 

'And the options may be what are the quickest 

options. What are the best "long-term captions. 

I t ' s -- so there's a l o t of f a c t o r s t h a t go i n t o 

determining something l i k e t h a t l i k e what you asked. 
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.question. Assuming all*'other revenue and expenditure 

amounts^ are consistent; i f the department has an 

increase m costs r e l a t e d t o APPS-based law 

enforcement, i s i t your understanding t h a t the 

department could increase the amount of the fee 

because of t h a t increase i n APPS-based law 

Sfflen#0reementf«eosbsjr̂  

' " MR̂  HAKL:^ Objection.^ Vague as t o 

APPS-based law enforcement (fosts^r but you can-answer 

THE WITNESS: - SQ'my understanding would be 

Ves. I f the department chose t o expand the APPS 

u n i t , the enforcement u n i t , t h a t they could choose t o 

increase the fee t o pay f o r tha t expansion provided 

the l e g i s l a t u r e provided the a d d i t i o n a l spending 

a u t h o r i t y t o go along w i t h the fee increase. 

BY MR̂  FRANKLIN: 

~Q.„, ' And the I spending a u t h o r i t y would be \ n the 

'^udget.^.Act? 

A%f , w "-'Correct 

Q. And I t h i n k you've already answered t h i s 

question. Looking at t o t a l revenue and expenditures 

going i n and out of the DROS Special Account, i s t h a t 

the method used f o r monitoring the amount of reserve 

i n t h a t account? 

A. That's a component of i t , yes. 
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s t i l l . What I can say i s t h a t , um, the services the 

attorneys provide t o the Bureau of Firearms on behalf 

of the DROS account and somehow support the statutes 

w i t h i n the fi r e a r m s t atutes or the operations of the 

bureau or some combination of the two. 

BY MR. FRANKLIN: 

Q. Do you know whether or not there are 

attorneys who are not i n the C i v i l Law i s i t section, 

C i v i l Law Section? 

A, C i v i l Law D i v i s i o n . 

Q. D i v i s i o n . 

A. Yeah. 

Q. That are paid f o r out of the 

DROS Special Account? 

MR. HAKL: Objection. Vague. 

You got -- you l o s t me w i t h a couple 

negatives there. That's a l l . 

BY MR. FRANKLIN: 

Q. Are you aware of any attorneys outside of 

the C i v i l Law D i v i s i o n t h a t are funded -- t h a t 

t h e i r work i s funded v i a the DROS Special Account? 

A. Are you t a l k i n g about c u r r e n t l y , o r . . . 

Q. ' , Let'^s say i n the l a s t 15 years. 

A. ' So, there was a tirne wheri I f i r s t s t a r t e d 

working here t h a t then the D i v i s i o n of Firearms had 
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t h e i r own attorneys. I don't know howc many'. Maybe 

twp^ cy: l£hree\' Arid those attorneys worked "for the 

D i v i s i o n bn Firearms-related s t u f f . 

Attorney General --

Q. The'y were pa i d out of? 

A." " Out bf the DROS Fund, you know, the 

DROS account as f a r as I know. 

'' Or i t could have been a combination of 

DROS and General Fund t o the extent t h a t the bureau 

had General Fund back - - o r the D i v i s i o n of General 

Fund back then. 

S h o r t l y a f t e r General Brown took o f f i c e the 

department went through a major r e o r g a n i z a t i o n and 

there was some consolidations i n the D i v i s i o n of 

Law Enforcement. So they collapsed what were a l o t 

of stand-alone d i v i s i o n s back then and created 

bureaus. 

And so i n the context of those bureaus, one 

of the other changes we made i s we t r i e d t o 

t r a n s i t i o n the attorneys out of the bureaus back 

i n t o the l e g a l sections of the department, and i t 

was p r i m a r i l y due t o chain of command issues so t h a t 

the attorneys could get t h e i r d i r e c t i o n from 

Supervising Deputy Attorney General's and so t o t h a t 

nature chain of, you know, chain of work types of 
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I , Laurie D. Lerda, a C e r t i f i e d Shorthand 
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That the foregoing witness was by me duly sworn; 

t h a t the deposition was then taken before me at the 
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and proceedings were reported stenographically by me 
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A. Yes. 

Q. Do you believe you were involved i n the 

dr a f t i n g of t h i s section? 

A. I at least reviewed i t . 

Q. Okay. I f I could have you turn to page --

I'm sorry. I t ' s the bottom of page 18 the l i n e that 

says: "Significant APPS cases include the 

following:" Do you see that line? 

A. Yes, s i r . 

Q. When you at least reviewed t h i s document, 

did you have an understanding of what the phrase 

APPS cases was intended to mean? 

A. I have my reference to what I believe APPS 

means, yes. 

Q. Okay. But s p e c i f i c a l l y APPS cases that 

phrase, do you have an understanding of what that 

phrase means? 

^ And what i"s that understanding? 

A. So APPS cases are individuals who have been 

i d e n t i f i e d as being prohibited and then i d e n t i f i e d as 

having firearms. They're both armed and prohibited. 

Q. And would'those people have necessarily 

appeared on the APPS l i s t ? 

A. I-would say a vast majority^of^them are 
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ident i f ied through -the APPS sys t em - and .then go 

through pur-analytical work /before the - age 

^mg^ithejjifODutaJshat^ 

Mhj^gh^ 

Q. Okay. So, not as to a specific case or 

incident, but can you give me an example of an APPS 

case that i s not from the APPS l i s t ? 

A. We get a c a l l from a c i t i z e n , an ex-wife, 

sometimes, you know, family members about an 

individual who i s now prohibited f o r one reason or 

another and that they have firearms that the 

department might not necessarily know about. 

Q. And then the department i n that instance 

may take steps to determine i f that person should 

have the firearm removed from that person's 

possession? 

A. Yes. And we have a duty for public safety. 

MR..FRANKLIN: I believe that's the only 

question I have f o r that document. 

And then t h i s i s going to be marked as 

Exhibit 3. And I w i l l represent i t i s a 

press release that I obtained from the 

Attomey General's Web s i t e . 

(Exhibit No. 3 was marked) 
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work would be system-generated cases. 

BY MR. FRANKLIN: 

Q. And jus t to c l a r i f y the record, 

system-generated means? 

A. The APPS system generated the h i t --

Q. Uh-huh. 

A. -- id e n t i f y i n g the person as being armed 

prohibited. Analysts confirm that, agents confirm 

that, and they go out into the f i e l d and investigate 

that individual. 

Q. To the best of your knowledge after SB 819 

became effec t i v e , do you know i f the department has 

used DROS Special Account money to reimburse local 

law enforcement of APPS based a c t i v i t i e s ? 

A. We have not as of yet. 

Q. Is that something that's on the horizon? 

A. I believe i n the 2016-17 state budget i t 

authorized the department $5 m i l l i o n to 

reimburse local law enforcement agencies for 

t h e i r assistance to the Bureau of Firearms i n 

t h e i r APPS work. 

The c r i t e r i a f o r that has not been set yet. 

•^^"''^ferise^ 

Vague as to^tfie^phrase 
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MR. FRANKLIN: I can t e l l you generally my 

understanding would be these would be internal 

attorneys for matters brought against the department 

or department employees, but I don't aqtualiy know -

i P i i K f l i s 

IgojyiiGaaifta 

W m̂SMmm̂  'sô^ l ^ i i ep l i i i iSa iMi lu i i 
DROS money in -defense of - f irearm-related lawsuits 

artment 

particular: Gase would b firearins ̂ related 

«!in«tefeis^^ 

I M S ^ ^ ^ a M ^ j ^ ^ B ^ S l S 
type,Of:enforcement 

iSe^condfAmenidj^r^^ 
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The funding of attprneys from .the 

DROS Special Account'is not limi-ted to'matters that 

are d i r e c t l y related to the DROS fee? 

A. I think yqii need to break that down a l i t t l e 

b i t more. I'm pretty sure what you're re f e r r i n g to, 

but not a hundred percent. 

Q; I ' l l try\to^rephrase-it. 

Maybe an example i s better and t h i s i s a 

hypothetical. So, l e t ' s say, forJexample; that there 

is-a lawsuit challenging'the departmentjs act-ivities 

at gun shows investigatory a c t i v i t i e s at gun shows. 

Would 'that >be the kind of lawsuit that 'would 

be funded put of the DROS" Special Account- defending 

" S i l ^ l l l j ^ S U l i ^ ; 

Q. Okay. How many cases are you aware of where 

the money from the DROS Special Account was used to 

pay f o r the defense of a firearm-related matter? 

A. I could not give you that number. A l o t . 

Q. Would you be comfortable i n estimating? 

You know, we normally do the -- you know, 

set the range. Would you say i t ' s over 25? 

A. I think you'd have to look at i n what time 

frame. 

Q. Let's say the time frame that I gave which I 
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Q. So, do you have any understanding as to how 

much DROS Special Account money has been spent 

defending f i r e a r m - r e i a t e d - l i t i g a t i o n i n say the last 

t;em5years^?j 

A. Off the top of my head I don't. That's --

we probably have that documented someplace. 

Q. Do you think i t ' s reasonable to estimate 

i t ' s , you know, somewhere i n the millions? 

A. I t ' s i n the mi l l i o n s . 

Q. You say that d e f i n i t i v e l y . 

MR. HAKL: You guys bring a l o t of lawsuits 

BY MR. FRANKLIN: 

Q. I don't know who guys you're r e f e r r i n g to. 

Do you have an understanding as to whether 

or not there's a way, a specific way for someone 

reviewing department fi n a n c i a l records to calculate 

how much DROS Special Account money i s spent on 

attorneys i n a given year? 

A. 

Q. 

done? 

A. 

Yes. 

Can you explain to me how that would be 

So there would be at least two ways. 

The bureau has di f f e r e n t l i n e items i n each 

of our what we c a l l our cost codes. 
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So, I'm going to ask another question which 

w i l l further help me answer that and that i s : 

You"recall we've talked e a r l i e r today\about 

the d i s t i n c t i o n I've made about what I consider^ to'^be; 

APPS l i s t cases and other cases that may be similar 

but don't dire'ctly derive from the APPS l i s t . 

Ŷou r e c a l l that distinction? 

W IIP 
Q. Okay. So, the issue we were j u s t discussing 

about how things are coded between the what I•ve 

i d e n t i f i e d a's the APPS l i s t cases and the similar but 

not so defined other cases, would there be any 

di s t i n c t i o n i n recordkeeping about~one versus the 

m • i i i 
Q. Okay. So, I reserve the r i g h t to think 

about t h i s a l i t t l e b i t more o f f the record, but I 

suspect that's going to resolve some of t h i s issue, 

because u n t i l t h i s moment r i g h t now I didn't know 

that that was the case. 

Borrow t h i s . 

So, one of the topics that you were 

designated as Person Most Knowledgeable or Qualified 

on was topic 16. 

And what we were looking for on that i s an 

O 

O 

o 
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A. I wouldn't say we're a burden on the 

taxpayers of California f o r the work that we do. 

Q. Oh. That's a f a i r point. 

And other than that b i t of possibly not 

correct "languagethe concept of placing the^ payment 

of these .costs,on the Dealers' Records'of Sale 

accounts as opposed to the taxpayers of Cali f o r n i a i s 

that a proposition'' that i s consistent with the 

department's current position? 

A. I believe --we believe that i t ' s an 

appropriate use of the DROS fund to pay f o r the 

Armed Prohibitive Person System, the APPS system, as 

opposed to taking i-.t from the General Fund. 

Q. Can you'explain the basis f o r that 

A. The problem i s caused by people whb own̂  

firearms. If,you don't own a firearm^and-you dq]tf|® 

possess/a«firearrii, you won't show up i n the 

Arrokd Prohibitive,^Person System. 

Q. And that's, we l l , correct me i f I'm wrong, 

that's also true as to other people who are 

i l l e g a l l y i n possession of firearms who are not on 

the APPS l i s t ? 

A. Why would they be i l l e g a l l y i n charge or i n 

possession of firearms? Do they have an assault 
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BY MR. FRANKLIN: 

Q. After Senate B i l l 819 became law, did the 

way i n which the amount of the DROS fee i s analyzed 

by the department change i n any way? 

A. I think you have to t a l k about time frame. 

I n i t i a l l y , no, i t did not. 

Q. And then after i n i t i a l l y ? 

A. Yes. Because there's now a cost associated 

from the Armed Prohibitive Person ̂ System that are 

being paid f o r out "of the DROS fee. 

Q. And as of yet that hasn't led to an 

increase i n tlie^DROS fee? 

A. Not as of ye t , no. 

Q. Based" on your understanding of how the 

DROS fee i s to be calculated at t h i s point m time, 

i s i t possible that the DROS fee could be-increased 

due to the costs of APPS-based lav^^enforcement? 

A. I would say i t a djLfferent way. 

I wouldn't just blame i t on^the cost of 

APPS enforcement, but the last time i t was -- the 

DROS fee was raised was, you know, 13 years ago. S® 

costs have increased since_ then over -.the department 

includingrthe bureau. 

ESQUIRE 
DtrOIITION tOLUriDNS 

800.211. DEPO (3376) 
EsqulreSolutlons.com 



STEPHEN J. LINDLEY 
DAVID GENTRY vs KAMALA HARRIS 

May 24,2017 
72 

1 

t 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i n c l u d i n g the,DROS fee: 

When that happens I have no idea. 

Q. So, i s i t f a i r t o state t h a t the amount of 

the money being spent on APPS-based law enforcement 

a c t i v i t i e s i s a consideration when the department 

analyzes the p r o p r i e t y of the DROS fee being 

charged? 

A. I would use a d i f f e r e n t word than p r o p r i e t y . 

But i s tha t a c a l c u l a t i o n i n the costs that 

i s covered by the DROS fee, yes. 

Q. And that's new at some po i n t a f t e r 

Senate B i l l 819 became law, correct? 

A. Not necessarily. 

So we had an APPS program before 819. 

819 j u s t allowed the expansion of t h a t fee 

t o cover possession t h a t deals a l o t w i t h the APPS 

program. And, yes, i t ' s covered under t h a t . 

Some of that change i n the budget was done 

at the Governor's l e v e l not at the department l e v e l . 

And then r e c e n t l y other parts of the 

APPS program had been moved i n p a r t t o other 

funding sources besides DROS. 

Q. Well, since SB 819 became law, does the 

department consider anything about the s p e c i f i c 

i n d i v i d u a l s paying the DROS fee when looking at what 
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Q. That' s" a l l infoftaation" that' I appreciate ,and̂  

i s relevant. And I'm ju s t s t i l l t r y i n g to check o f f 

t h i s question. And, again, I think I understand the 

answer, but so the question I^have i s t h i s : 

Is i t correct to say^ that i n "setting the' 

DROS fee the department doesn't: consider whether a 

specific fee payer might become' prohibited l a t e r on? 

A. So, I ' l l , again, when you t a l k about how'̂ we 

setting the fee,' the fee i s set. So, I guess we can 

go round-and-round with that''with ̂  that determination.' 

Um, but'^to the second ^portion^of your 

question about^ whether or 'not ̂ we consider the 

individual person who may or may not become 

prohibited do we factor that into our calculation of 

the DROS fee, no, we do not. 

Q. And that i s the question I was looking to 

have answered so I can cross some s t u f f out. 

Okay. On the other side of the coin, 

are there any benefits to DROS fee payers that get 

considered when the DROS amount review occurs? 

MR. HAKL: Just objection i n terms of I mean 

burdens and benefits.can be legal terms of art when 

i t comes to --

MR. FRANKLIN: Sure. 

MR. HAKL: -- you know, some of the claims O 
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i n t h i s case about tax versus fee and a l l that. 

So, you know, to the extent you're going to 

ta l k about burdens and benefits that's j u s t an 

objection that i t calls, for a legal conclusion and 

the term may be vague depending on how you intend i t . 

But he can answer your questions to the extent he 

can. 

THE WITNESS: Can you answer or ask that 

again, please. 

BY MR. FRANKLIN: 

Yeah; I ' l l j u s t reword i t again. 

Does the department consider any benefits 

received by DROS fee payers when setting the 

DROS fee? 

A. Outside of what they get for the fee 

there i s they get "a l o t of enforcement, a l o t of 

regulatory process, a l o t of, you know, public safety 

concerns with that fee -and that's what we're i n the 

business of doing. 

Q. And those -- those items you mentioned, 

those are benefits to society or California as a 

ŵ]̂ |̂ :|/ 

A. Some 'are. But a l o t of them"are 

concentrated around the firearm industry, the firearm 
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Q. Could you tell*me what those kind are the 

ones that are concentrated on the firearm possessors? 

A. Okay. Making sure_ they have' a safe firearm. 

That's making sure that, you know, there's a 

background check? That, you know, people that are 

going to gun stdrd^s, people that are going to gun 

ranges that" hopefully theyjre not prohibited. They 

don't have mental health issues. They're not 

convicted felons? And does that have some bleed over 

into so,ciety, yes'. But the prbblem i s caused by 

people who are purchasing, possessing, s e l l i n g 

Q. So I have one more question on t h i s . 

The benefits of APPS-based law enforcement 

a c t i v i t i e s , i s that a benefit that goes to the 

DROS fee payers or i s that a benefit that goes to the 

public? 

MR. HAKL: Same objection regarding benefit, 

but you can answer the question. 

THE WITNESS: Is there an impact to society 

as a whole for public safety through APPS 

enforcement, yes. Is there a benefit to the 

individual gun owner, yes. But the problem i s caused 

by people who purchase, possess, use firearms. 

I f you don't have a firearm, you're not 
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A. I know that they wanted -- because of the 

tr a n s i t i o n , they didn't want to do something that was 

going to affe c t the next administration and that was 

done on a variety of d i f f e r e n t issues. 

Q. This probably overlaps a - l i t t l e b i t with 

something you said previously, but do you know what 

the process was for the department's decision to 

abandon f o r lack of a better term the 2010 

A. I think they wanted to use the funds for 

other reasons^'in conjunction with l e g i s l a t i o n 

proposed by Senator Leno. 

Q. Do you know i f there was ever any public 

explanation from the department regarding the end of 

that 2010 rulemaking process? 

A. I don't know that. 

Q. And then there's a second part of the 

proposed rulemaking regarding the annual review of 

the DROS Special Account. 

Do you remember any separate discussion 

about why that part of the rulemaking would be 

abandoned? 

A. I mean the entire rulemaking package was --

did not move forward so... 

Q. The reason I'm asking i s because I could.at O 
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REPORTER'S CERTIFICATION 

I , Laurie D. Lerda, a Cer t i f i e d Shorthand 

Reporter i n and for the State of California, do 

hereby c e r t i f y : 

That the foregoing witness was by me duly sworn; 

that the deposition was then taken before me at the 

time and place herein set f o r t h ; that the testimony 

and proceedings were reported stenographically by rae 

and l a t e r transcribed into typewriting under my 

direction; that the foregoing i s a true record of the 

testimony and proceedings taken at that time. 

IN WITNESS WHEREOF, I have siibscribed my name 

th i s 1st day of June, 2017. 

. 0 . ^ 

Laurie D. Lerda, CSR No. 3649 
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KAMALA D. HARRIS 
Attorney General of Califomia 
STEPAN A. HAYTAYAN 
Supervising Deputy Attomey General 
ANTHONY R. HAKL, State Bar No. 197335 
Deputy Attomey General 

13001 Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916) 322-9041 
Fax: (916) 324-8835 
E-mail: Anthony.Hakl@doj.ca.gov 

Attorneys for Defendants and Respondents 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MID LAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

Plaintiffs and Petitioners, 

KAMALA HARRIS, in Her OfTicial 
Capacity as Attorney General for the State 
of Califomia; STEPHEN LINDLEY, in His 
Official Capacity as Acting Chief for the 
California Department of Justice, JOHN 
CHIANG, in his official capacity as State 
Controller, and DOES 1-10, 

Defendants and Respondents. 

Case No. 34-2013-80001667 

DEFENDANTS ATTORNEY GENERAL 
KAMALA HARRIS AND BUREAU OF 
FIREARMS CHIEF STEPHEN 
LINDLEY'S SECOND AMENDED 
RESPONSES TO REQUESTS FOR 
ADMISSIONS 
(SET ONE) 

PROPOUNDING PARTY: 

RESPONDING PARTY: 

SET NUMBER: 

PLAINTIFFS 

DEFENDANTS ATTORNEY GENERAL KAMALA 
HARRIS AND BUREAU OF FD^ARMS CHIEF 
STEPHEN LINDLEY 

ONE 

1 

Defendants Attorney General Kamala Harris and Bureau of Fireamis Chief Stephen Lindley's 
Second Amended Responses to Requests for Admissions (Set One) (34-2013-80001667) 



1 by statute on another basis as described in Tackett v. City of Huntington Beach (1994) 22 

2 Cal.App.4th 60, 64-65.) 

3 Without waiving this objection, defendants respond as follows: 

4 Denied. 

5 REOUEST FOR ADMISSION NO. 20: 

6 Admit that a person purchasing a firearm in Califomia cannot "opt out" of paying a 

7 portion of the DROS FEE based on an objection to the use of DROS FEES being used to fund 

8 APPS. 

9 RESPONSE TO REOUEST FOR ADMISSION NO. 20: 

10 Admitted. 

11 REOUEST FOR ADMISSION NO. 21: 

m M s M i i N S E ^ 

iSi DefendantSiObject4to;this:Tequest; sIt;is irrelevant, def̂ ^̂  

4'^ ^ S I ^ ^ ^ ^ & ^ ^ S ^ ^ ^ M M P : ^ ^ ^ ^ ^ ^ The request is also an improper use of the request for 

17 admission procedure. The purpose of that procedure is to expedite trials and to eliminate the need 

18 for proof when matters are not legitimately contested. (Cembrook v. Superior Court (1961) 56 

19 Cal.2d 423,429; see also Stall v. Sparrow (2001) 92 Cal.App.4th 860,864.) In the event the legal 

20 issue implicated by this request becomes relevant, defendants wdll contest the issue at trial. The 

21 request for admission device is not intended to provide a windfall to litigants in granting a 

22 substantive victory in the case by deeming material issues admitted. St. Mary v. Superior Court 

23 (2014) 223 Cal.App.4th 762, 783-784. Section 2033 is "calculated to compel admissions as to all 

24 things that caimot reasonably be controverted" not to provide "gotcha," after-the-fact penalties for 

25 pressing issues that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal App.2d 

26 48,61; see also Elsion v. City ofTurlock (1985) 38 Cal.3d 227,235 ["Although the admissions 

27 procedure is designed to expedite matters by avoiding trial on undisputed issues, the request at 

28 issue here did not include issues as to which the parties might conceivably agree."], superseded 
9 
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RESPONSE TO REOUEST FOR ADMISSION NO. 115; 

Admitted, although it should be noted that this was a function of how the DROS special 

account is maintained. 

REOUEST FOR ADMISSION NO. 116; 

Admit that, at some time after 2004, funds from the DROS SPECIAL ACCOUNT were 

used for costs arising from the processing of Certificate of Eligibility applications performed by 

CALDOJ. 

RESPONSE TO REOUEST FOR ADMISSION NO. 116; 

Admitted. 

REOUEST FOR ADMISSION NO. 117; 

Admit APPS' primary use is as an investigatory tool for law enforcement. 

RESPONSE TO REOUEST FOR ADMISSION NO. 117; 

Admitted. 

Dated: September 15, 2015 Respectfully Submitted, 

KAMALA D. HARRIS 
Attorney General of Califomia 
STEPAN A-HAYTAYAN 
Supepjiji^g IMtputy Attorney General 

SA2013113332 

ANTHONY R. HAKL 
Deputy Attomey General 
Attorneys for Defendants and Respondents 
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Defendants Attomey General Kamala Harris and Bureau of Firearms Chief Stephen Lindley's 

Second Amended Responses to Requests for Admissions (Set One) (34-2013-80001667) 
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Attorney General of Califomia 
STEPAN A. HAYTAYAN 
Supervising Deputy Attomey General 
ANTHONY R. HAKL 
Acting Supervising Deputy Attomey General 
StateBarNo. 197335 

13001 Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916)210-6065 
Fax: (916) 324-8835 
E-mail: Anthony.Hakl@doj.ca.gov 

Attorneys for Defendants and Respondents 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTV OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MID LAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

Plaintiffs and Petitioners, 

XAVIER BECERRA, in his Official 
Capacity as Attorney General for the State 
of California; STEPHEN LINDLEY, in His 
Official Capacity as Acting Chief for the 
California Department of Justice, Betty T. 
Yee, in her official capacity as State 
Controller, and DOES 1̂ 10, 

Defendants and 
Respondents. 

CaseNo. 34-2013-80001667 

DEFENDANTS ATTORNEY GENERAL 
XAVIER BECERRA AND BUREAU OF 
FIREARMS DIRECTOR STEPHEN 
LINDLEY'S FIRST AMENDED 
RESPONSES TO SPECIAL 
INTERROGATORIES (SET FOUR) 
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Defendants' First Amended Responses to Special Interrogatories, Set No. 4 (34-2013-80001667) 



1 Silvester v. Harris, U.S. District Court (E.D. Cal.) -No. 1:1 l-cv-02137-AWI-SKO 

2 Wilder v. DOJ, San Diego County Superior Court-No. 37-2016-00037721 

3 ^nMiioMtoM 
^ l 3 s t j e * ^ ^ i | ! ^ ^ ^ ^ u ^ i ^ b y ^ 

5) joll^enue;!:^ 

7j '2016^^f JSjMgê ltife 

8! ,me?respoM 

9; RESPONSE TO INTEim 

465 , ©e^lff i^^^OoilusI in^ 

Jjî  ^^iSi^mf|0§§| |wjSi|K^^h^^ 

32i oBjectionaW^̂  

«i3> rpl^l^SJtgntentipglo^^ 

l | i |MejHffdgef^ity|-^^ 

15; 4ll1^^®SM!sfa|eiffi5ia^ 
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1 MXM 
2 617 DROS DES CG TRANSCTNS $15,364̂ 008.00 

3 641 PERSONAL ELIG 'CHECK $4iv589.00. 

4 ^ i i w i S i M l M f e M -iziiMiis: 
5' Finally;^j|ese:^ 

6 listed in this int̂ TOgatory;- Thb difference is likely atebu^^ tp a late receipt of funds by the 

7f Depar^^aK(i^eJ^^ 

8' releyffifibudgf^ 

9 INTERROGATORY NO. 38: 

10 Provide the expenditure subtotals that were used in calculating the total $28,616,000 of 

11 expenditures related to "Department of Justice (State Operations)" that were funded from the 

12 DROS SPECIAL ACCOUNT for fiscal year 2014-2015; this interrogatory is based on data stated 

13 in California's 2016-2017 budget, though responding to this interrogatory does not require 

14 reference thereto by the responding parties. 

15 RESPONSE TO INTERROGATORY NO. 38: 

16 Defendants object to this interrogatory. This interrogatory is irrelevant to causes of action 

17 remaining in this case, which involve legal questions, as opposed to factual ones. It is also 

18 objectionable because it requires referring to other documents in order to respond, despite 

19 plaintiffs' contention to the contrary. While plaintiffs appear to be referring to a line item in a 

20 state budget, it is not clear what item plaintiffs are referring to. Finally, the interrogatory states it 

21 is "based on data stated in Califomia's 2016-2017 budget," which may be a document authored 

22 by the Legislature (not the Department of Justice) and signed by the Governor. Therefore, the 

23 question may seek information equally available to plaintiffs. 

24 Without waiving these objections, and having met and conferred with plaintiffs regarding 

25 the scope of this interrogatory and the desired information, defendants respond as follows: 

26 The expenditure subtotals totaling $28,616,077 are listed on the document Bates numbered 

27 AGRFPOOl 276. Those subtotals are further detailed on the supporting documents Bates 

28 numbered AGRFP001277 through AGRFP001294. 
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SB 819 
Page 1 

Date of Hearing: June 21, 2011 
Counsel Gabriel Caswell 

ASSEMBLY COMMITTEE ON PUBLIC SAFETY 
Tom Ammiano, Chair 

SB 819 (Leno) - As Amended: April 14, 2011 

SUMMARY: Provides that the Department of Justice (EXDJ) may use dealer record of sale 
(DROS) ftmds for costs assocHted with its firearms-related regulatory and enforcement activities 
regarding the possession, as well as the sale, purchase, loan, or transfer, of fireamis, as specified. 
Specifically, this bill 

1) Authorizes the using the DOJ purchaser fee to fimd the DOJ's fireamis-related regulatory and 
enforcement activities related to the possession of firearms. 

2) Makes the folbwing findings and declarations: 

a) Califomia is the first and only state in the nation to establish an automated system for 
tracking handgun and assault weapon owners who might fell into a prohibited status. 

b) DOJ is required to maintain an online database, which is currently known as the "Armed 
Prohibited Persons System" (APPS), wtich cross-references all handgun and assault 
weapon owners across the state against criminal history records to determine persons who 
have been, or will become, prohibited fi'om possessing a firearm subsequent to the legal 
acquisition or registration of a firearm or assault weaporL 

c) The DOJ is fiirther required to provide audiorized law enforcement agencies wth inquiry 
capabilities and investigative assistance to determine the prohibition status of a person of 
interest. 

d) Each day, the list of aimed prohibited persons in Califomia increases by about 15 to 20 
people. There are current^ more than 18,000 armed prohibited persons in Califomia. 
Collectively, these individuals are believed to be in possession of over 34,000 handguns 
and 1,590 assault weapons. The illegal possession of these firearms presents a substantial 
danger to public safety. 

e) Neither the DOJ nor local law enforcement has suflBcient resources to confiscate the 
enormous backtag of weapons, nor can they keep vp with the daily influx of newfy 
prota"bited persons. 

f) A DROS fee is irrposed ipon every sale or transfer of a firearm by a dealer in Califomia. 
ExBting law authorizes the DOJ to utilize these fimds for firearms-related regulatory and 
enforcement activities related to tlie sale, purchase, loan, or transfer of firearms pursuant 
to any provision listed in Penal Code Section 16580, but not ê qiressly for the 
enforcement activities related to possession. 
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g) Rather than placing an additional burden on the ta:q)ayers of California to fimd enhanced 
enforcement of the existing armed prohibited persons program, it is the intent of the 
Legislature in enacting this bill to allow the DOJ to utflize the DROS Account for the 
additional, limited purpose of fimding enforcement ofthe APPS. 

EXISTING LAW: 

1) States that it sliall be unlawful for any pereon to sell or otherwise dispose of any firearm or 
ammunition to persons if that person is under indictment or has been convicted of specified 
crimes, B under a restraining order, has been committed to a mental institution, and other 
specified disqualifying fectors. (18 U.S.C. Section 922.) 

2) Requires that persons who sell, lease, or transfer fireamis be licensed by Califomia. (Penal 
Code Sections 26500 and 26700, et seq.) 

3) Sets forth a series of requirements to be state licensed by DOJ, which provides that to be 
recognized as state licensed, a person miist be on a centralized list of gim dealers and albws 
access to the centralized list by authorized persons for various reasons. (Penal Code Section 
26700.) 

4) Requires that firearms dealers obtain certain identifying information fi-om firearms 
purchasers and forward that information, via electronic transfer to DOJ to perform a 
background check on the purchaser to determine whether he or she is prohibited fi-om 
possessing a fireann. The record of applicant information must be transmitted to the DOJ in 
Sacramento by electronic transfer on the date of the application to purchase. The original of 
each record of electronic transfer shall be retained by the dealer in consecutive order. Each 
original shall become the permanent record of the transaction that shaD be retained for not 
less than three years fi'om the date of the last transaction and shall be provided for the 
inspection of any peace oflBcer, DOJ errployee designated by the Attomey General, or agent 
ofthe Federal Bureau of Alcohol, Tobacco, Firearms, and E q̂ilosives upon the presentation 
of proper identification, but no information shall be compiled therefi-om regardmg the 
purcliasers or otiier transferees of firearms tliat are not pistols, revolvers, or other firearms 
capable of being concealed upon the person (Penal Code Sections 28160 to 28220.) 

5) Requires handguns to be centrally registered at time of transfer or sale by way of transfer 
forms centrally compiled by the DOJ. DOJ is required to keep a registry fiiom data sent to 
DOJ indicating who owns what handgun by make, model, and serial number and the date 
thereof [Penal Code Section 11106(a) and (c).] 

6) Requires that, vipon recent of the purchaser's information, DOJ shaD examine its records, as 
well as those records that it is authorized to request fi-om the California Department of 
Mental Health (DMH) pursuant to Welfere and Institutions Code (WIC) Section 8104, in 
order to determine if the purchaser is prohibited fix)m purchasing a firearm because of a prior 
felony conviction or because they had previously purchased a handgun within the last 30 
days, or because they had received inpatient treatment for a mental health disorder, as 
specified. (Penal Code Section 28220.) 

7) States that, to the extent fimding is available, DOJ may particq)ate in the National Instant 
Criminal Background Check System (NICS), as specified, and, if that particqjation is 
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inplemented, shall notify the dealer and the chief of the police department of the city or city 
and county in which the sale was made, or if the sale was made in a district in which there is 
no municipal police department, the sheriflF of the county in which the sale was made, that the 
purchaser is a person prohibited fi'om acquiring a firearm under federal bw. (Penal Code 
Section 28220.) 

8) States that if DOJ detennines that the purchaser is prohibited from possessing a firearm, as 
specified, it shall immediately notify the dealer and the chief of the police department ofthe 
city or city and county in which the sale was made, or if the sale was made in a district in 
which there is no ntEmfcipal police department, the sherifiF of the county in which the sale was 
made, of that feet. (Penal Code Section 28220.) 

9) States that no person who has been taken into custody, found to be a danger to himself 
herself or others, and, as a result, admitted to a specified mental health fecility, shall own, 
possess, control, receive, or purchase, or atterrpt to ovra, possess, control, receive, or 
purchase any firearm for a period of five years after the person is released fi'om the facility, 
except as specified. [WIC Section 8103(f)(1).] For each such person, the fecility shall 
immedately, on tlie date of admission, svbmt a report to DOJ, on a form prescribed by DOJ, 
containing information that includes, but is not limited to, the identity of the person and tlie 
legal grounds upon which the person was admitted to the fecility. [WIC Section 
8103(f)(2)(A).] 

10) No person who lias been certified for intensive treatment for a mental disorder, as specified, 
shall own, possess, control, recei\'e, or purchase, or atterrpt to own, possess, control, receive, 
or purchase any firearm for a period of five years and relevant treatment fecilities shall report 
the identities of such persons to DOJ, as specified. [WIC Section 8103(g).] 

11) D0J may require the dealer to charge each firearm purchaser a fee not to exceed $14, except 
that the fee may be increased at a rate not to exceed any increase in the Califomia Consumer 
Price Index as conpiled and reported by the Department of Industrial Relations. This fee, 
known as the Dealer Record of Sate or DROS fee, shall be no more than is necessary to fund 
the following: 

a) DOJ for the cost of fimiBhing this information. 

b) DOJ for the cost of meeting its obligations to notify specified persons that they are 
prohibited from owning firearms due to their receiving iipatient treatment for a mental 
disorder. 

c) Local mental health fecilities for state-mandated local costs resulting from the specified 
reporting requirements. 

d) The DMH for the costs resulting from the specified requireriKnts inposed. 

e) Local mental hospitals, sanitariums, and institutions for state-mandated bcal costs 
resulting from the specified reporting requiremeivts. 
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f) Local law enforcement agencies for state-mandated local costs resulting fmm the 
notification requirements regardmg service of restraining orders, as specified. 

g) Local bw enforcement agencies for state-mandated tocal costs resulting from the 
notification requirements reading specified persons prohibited from owning fireamis 
due to their receiving inpatient treatment for a mental disorder. 

h) For tlie actual costs associated with the electronic or telephonic transfer of information, as 
specified. 

i) The Department of Food and Agriculture for the costs resulting from the notification 
provisions regarding irrporting firearms into the state, as specified. 

j) DOJ for the costs associated wth public education requirements regarding inportation of 
firearms into Califomia, as specified. 

k) DOJ for the costs associated with fimding DOJ firearms-related regubtory and 
enforcement activities rebted to the sale, purchase, loan, or transfer of fiieanns pursuant 
to any provision listed in Section 16580. [Penal Code Section 28225(a) and (b).] 

12) The fee established pursuant to this section shaD not exceed the sum ofthe actual processing 
costs of the DOJ, the estimated reasonable costs of the tocal mental health fecilities for 
complying with the reporting requirements imposed as specified, the costs of DMH for 
conplying with the requirements imposed as specified, the estimated reasonable costs of 
local mental hospitals, sanitariunis, and institutions for conplying with the reporting 
requirenEnts inposed as specified, the estimated reasonable costs of local bw enforcement 
agencies for conplying with the notification requirements, as specified, the estimated 
reasonable costs of local bw enforcement agencies for corrplying with the notification 
requirements inposed as specified, the estimated reasonable costs of the Department of Food 

' and Agriculture for the costs resulting from the specified notification provisions, the 
' estimated reasonable costs of the DOJ for die costs assocbted with public education 

requirements regarding inportation of firearms into Californb, and the estimated reasonable 
costs of DOJ firearms-re bted regubtory and enforcement activities rebted to the sate, 
purchase, loan, or transfer of firearms pursuant to specified pro\Tsions of bw pertaining to 
firearms. [Penal Code Section 28225(c).] 

13) DOJ may charge a fee sufficient to reimburse it for each ofthe following but not to exceed 
$14, except that the fee may be increased at a rate not to exceed any increase in the 
Califomia Consumer Price Index asconpiled and reported by the Department of Industrial 
Rebtions: 

a) For the actual costs assocbted with the preparation, sale, processing, and filing of forms 
or reports required or utilized pursuant to any provision listed in Penal Code Section 
16585(a). 

b) For the actual processing costs assocbted with the submission of a DROS to the DOJ. 
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c) For the actual costs assocbted with the preparation, sate, processing, and filing of reports 
utilized pursuant to Penal Code Section 26905, 27565, or 28000, or 27560(1 )(a). 

d) For the actual costs assocbted with the electronic or telephonic transfer of information 
pursuant to Penal Code Section 28215. 

e) Any costs incurred by the DOJ to inplement this section shall be reimbursed from fees 
collected and charged pursuant to this section. No fees shaD be charged to the dealer 
pursuant to Penal Code Section 28225 for inplementing tliis sectba (Penal Code 
Section 28230.) 

14) All money received by the DOJ pursuant to this article shall be deposited in the DROS 
Specbl Account of the General Fund, which is hereby created, to be avaibbte, ipon 
appropriation by the Legisbture, for ejqjenditure by the DOJ to oflfeet the costs incurred 
pursuant to any ofthe following: 

a) This article. 

b) Annual inspections of permitted destmctive devices. (Penal Code Section 18910.) 

c) Regubting fireamis transaction between licensed dealers. (Penal Code Sectton 27555.) 

d) Conduct public education and notification programs regarding importation of firearms 
into California. [Penal Section 27560(d) and (e).] 

e) Maintain a list of federally licensed firearms dealers in Californb exenpt from the state 
I dealer licensing requirements, as specified. [Penal Code Section 28450 et seq.] 

f) Inspection of inventory of licensed firearms dealers. (Penal Code Section 31110.) 

g) Public education and notification programs regarding registi-ation of assault weapons. 
(Penal Code Section 31115.) 

h) Retesting of handguns on the not unsafe handgun list, as specified. [Penal Code Section 
32020(a).] 

i) Inspection of inventories of machine guns held under permit. (Penal Code Section 
32670.) 

j) Inspection of inventories of short-barreted shotguns and rifles held under permit. (Penal 
Code Sections 33320 and 28235.) 

15) States the Attomey General shall establish and maintain an online database to be known as 
the Prohibited Armed Persons File. The purpose of the file is to cross-reference persons who 
have ownershp or possession of a firearm on or after January 1, 1991, as indicated by a 
record in the Consolidated Firearms Information System, and who, subsequent to the date of 
that ownershp or possession of a firearm, fell within a cbss of persons who are prohibited 
from owning or possessing a firearm The information contained in the Prohibited Armed 
Persons Fife shall only be avaibble to specified entities throu^ the Califomia Law 
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Enforcement Telecommunications System, for the purpose of determining if persons are 
armed and prohibited from possessing firearms. (Penal Code Section 30000.) 

FISCAL EFFECT: Unknown 

COMMENTS: 

1) Author's Statement: "SB 819 will amend the Penal Code to altow the DOJ to use existing 
Department resources to provide enhanced enforcement of tlie APPS which lias identified 
over 36,000 handguns and assault weapons in the hands of more than 18,000 prohibited 
persons such as convicted fetons and the mentally ilL 

"Recently, the New York Times reported on Californb's Armed Prohibited Persons Ffle and 
the problems it seeks to address: 

'By bw, Roy Perez should not have had a gun three years ago when he shot his mother 16 
times in their home in Baldwin Park, Calif, kflling her, and then went next door and killed a 
woman and her 4-year-oki daughter. 

. "Mr. Perez, who pleaded guflty to three counts of murder and was sentenced bst year to life 
in prison, had a history of mental l^abh issues. As a result, even tliougli b 2004 he legally 
bought the 9-iraUi meter Glock 26 handgun he used, atthe time of the shootings his name was 

, in a statevidde bw enforcement database as someone whose gun should be taken away, 
according to the authorities. 

"The case highlights a serious vidnerability when it comes to keeping guns out ofthe hands 
of the mentally unstable and others, not just in Californb but across the country. 

"In the wake of the Tucson shootings, much attention has been paid to various categories of 
peopte who are legally barred from biding handguns — those who have been 'adjudicated as 
a mental defective,' have felony convictions, have committed domestic viotence 
misdemeanors and so on The focus has almost entirely been on gaps in the federal 
background check system that is sipposed to deny guns to these prohibited buyers. 

'There is, however, another major blind spot in the system 

'Tens of thousands of gun owners, like Mr. Perez, bought their weapons tegally but under the 
bw should no longer have them because of subsequent mental health or criminal issues. In 
Mr. Perez's case, he had been held involuntarily by the authorities several times for 
psychbtric evaluation, which in Californb bars a person from possessing a gun for five 
years. 

'Policing these prohibitions is difBcult, however, in most states. The authorities usually have 
to stumbte ipon the weapon in, say, a ti-afi5c stop or some other encounter, and run the 
person's name through various record checks. 

"Californb is unique in the countiy, gun conti-ol advocates say, because of its conputerized 
database, the APPS. It was created, in part, to enable bw enforcement officbls to handle the 
issue pre-enptively, actively identifying people who tegally bought handguns, or registered 
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assault weapons, but are now prohibited from laving them 

'The list had 18,374 names on it as ofthe beginning of this month — 15 to 20 are added a 
day — swanping bw enforcement's abflity to keep up. Some police departments admitted 
that they had not even tried. 

"SB 819 addresses the critical need to enforce existing firearm prohibition bws. Increased 
confiscation of unbwfiilly possessed firearms couM result in the prevention of fiiture crimes 
and potentbUy major fiiture cost savings assocbted with avoided prosecution and 
incarceration This bill is strongly sipported local bw as well organizations working to 
reduce firearms viotence in our communities." 

2) Background: According to the background provided by the author, SB 819 wfll amend the 
Penal Code to altow DOJ to use existing DOJ resources to provide enhanced enforcement of 
the APPS which has identified over 36,000 handguns and assault weapons in the hands of 
more than 18,000 prohibited persons such as convicted felons and the mentally ill SB 819 
addresses the critical need to enforce existing firearm proWbitbn bws. 

Enforcement of existing firearms bws are a critical component of the state's responsibility to 
ensure public safety. However, there is a huge blind spot in the system Tens of thousands 
of gun owners bought their weapons te^Uy, but under bw should no tonger have them due 
to subsequent mental health or criminal issues. In feet, every day, the list of amKd 
proWbited persons in Californb grows by about 15 to 20 people. As of Mach 22, 2011, the 
Bureau of Firearms identified 18,377 individuals with a prior felony conviction or mental 
health disorder that disqualified them from possessing more than 36,000 firearms. 

"Although DOJ and local bw enforcement liave the authority to confiscate these weapons in 
the interest of public safety, the truth is, the situation continues to get worse. Law 
enforcement is stmggling to dsarm people who've lost the right to own a gun Neither DOJ 
nor the locals have the resources to confiscate the enormous backlog of weapons, nor can 
they keep up with the daUfy influx of the newly prohibited." 

3) Armed Prohibited Persons System: Califomb is the first and only state in the iiatbn to 
establish an automated system for tracking handgun and assault weapon ovraers who pose a 
threat to public safety. The APPS maintains information about persons who have been, or 
wiD become, prohibited from possessing a fireann subsequent to the legal acquisition or 
registration of a firearm or an assault weapon. The APPS also provides authorized bw 
enforcement agencies with inquiry capabilities to determine the prohibitton status of a person 
of interest. DOJ popubtes APPS with all handgun and assault weapon owners across the 
state and matches them against criminal history records to determine who mi^t fell into a 
prohibited status. Automatic notifications fi-om state and federal criminal history systems 
vWD be received daily to determine if there is a match for a current Californb gun owner. 
When a match is found, the system automatically raises a flag to Firearms Division stafl̂  
which triggers an investigation into the person's status. 

For exanpte, the daify APPS report for March 22, 2011 provided a breakdown of proliibited 
persons by county. A few exanples inchide: Orange County - 1, 163 prohibited persons 
with 2,488 fltegal handguns; Sacramento County - 516 prohfcited persons witii 1,037 fltegal 
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handguns; and San Diego County - 841 prohibited persons witii 1,841 illegal handguns 

4) DOJ's Role in APPS Enforcement: Although the burden for confiscating weapons fells 
largefy on local jurisdictions, in practice, most local jurisdictions are too short on resources to 
do much or onfy vaguely aware of how the APPS database works. In feet, 98% of the 
individuals removed from the list are a result of DOJ efforts, not local bw enforcement. 
While DOJ provides tocals with access to the list of prohibited persons and has trained more 
than 1,300 ofiBcers in its use, DOJ's own team of 20 agents specifically tasked vn&i 
mvestigating and confiscating the weapons of unbwful gim owners has proven to be the most 
effective. 

Forexanple, in Los Angetes County, a jurisdiction with 5,871 prohibited persons, local bw 
enforcement was only able to confiscate weapons in six cases. DOJ was able to confiscate 
weapons in 76 cases. 

5) Argument in Support: According to the Legal Communitv Against Violence, "[ujnder 
current bw, DOJ is audiorized to require firearms dealers to inpose a fee attached to the 
purchase of a firearm; under state bw, the fees, coltected in the Dealers' Record of Sate 
Specbl Account of the General Fund ('DROS Fimd'), may be used to fimd a specific set of 
purposes, including DOJ 'regubtory and enforcement activities rebted to the sate, purchase, 
loan, or transfer of firearms.' SB 819 (Leno) would autiiorize the use ofthe DROS Fund for 
enforcement activit ies rebted to the possession of firearms. 

'DOJ maintains an APPS, which identifies individuals who legally purchased handguns or 
assault weapons but subsequently because prohibited from possessing fireamis. APPS 
present̂  contains the names of over 18,000 Californbns in possesston of over 36,000 
handguns and assault weapons, even though these individuals are prohibited from having 
guns under state law. The 18,000 prohibited persons include convicted felons, domestic 
abusers and mentally ill individuals, among others who have been convicted of serious 
crimes that ri^itflilly disqualify them from firearm ownershp. State eflforts to disarm 
prohibited individuals are currently fimded througji the General Fund. SB 819 would enable 
the use ofDROS Fund money for this inportant purpose." 

6) Argument in Opposition: According to the Califomb Assocbtion of Firearms Retailers 
(CAFR), "[t]he money paid to the DROS fimd by a prospective purchaser or other transferee 
of a firearm is a fee to pay for the costs of a criminal and mental history background check to 
determine dmt person's eligibility to bwfiilly possess a firearm 

'The DROS fee is not a regubtory fee, tax, license or other form of non-user charge. CAFR 
believes that the DROS fimd has often been inproperly used to fund non-background check 
activities ofDOJ. 

'The use ofDROS fees as proposed in SB 819 is considered to constitute a tax on 
perspective firearm purchasers since it wouki be used, in part, to pay for the general public 
services proposed in the bOl, radier tiian for its original mtended purpose as a user fee to pay 
for services rendered onfy to the fee payer." 

7) Prior Legisbtton: AB 302 (Beall), Statiites of 2010, Chapter 344, required die electi-onic 
submisston of specified information to DOJ widi respect to persons admitted to a mental 
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health fecflity on the basis of being a threat to themselves or . others, or as a result of being 
certified for intensive treatment. 

REGISTERED SUPPORT / OPPOSITION: 

Support 

Assocbtion for Los Angetes Deputy Sheriffs 
Califomia Cliapters of the Brady Canpaign 
Califomia Department of Justice 
Califomia State Sheriffs' Assocbtion 
Califomia Statewide Law Enforcement Assocbtion 
Legal Community Against Viotence 
Los Angeles County Sheriffs Departinent 
Riverside SherifS' Assocbtion 

Opposition 

Califomia Assocbtion of Firearms Retailers 
Califomia Rifle and Pistol Assocbtton 
Califomia Sportsman's Lobby 
Crossroads ofthe West 
Gun Owners of Califomia 
National Rifle Assocbtion of America 
National Shooting Sports Foundatton 
Outdoor Sportsmen's Coalition of Califomia 
Saferi Club Intemattonal 
One private individual 

Analysis Prepared bv: Gabriel Caswell /PUB. S./ (916) 319-3744 
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LEGISLATIVE,JUDICIAL, A N D EXECUTIVE 

L E G I S L A T I V E , J U D I C I A L , 

AND E X E C U T I V E 

Governmental entities classified under the Legislative, Judicial, and Executive section 
are either established as independent entities under the California Constitution 

or are departnnents that operate outside the agency structure. Constitutionally 
established bodies include the Legislature, the Judicial Branch, Governor's Office, 
and Constitutional Officers. 

The 2011 Budget Act includes total funding of more than $9 billion for all programs 
included in this area. 

JUDICIAL BRANCH 

The Judicial Branch consists of the state-level judiciary which includes the 
Supreme Court, the Courts of Appeal, the Administrative Office of the Courts, and 
58 superior courts. 

ADOPTED SOLUTIONS 

Courts Reduction—A reduction of $350 million to the court system. A portion of 
this reduction will be offset by a variety of fund shifts, the use of reseni/e balances, 
and expenditure delays. 

CALIFORNIA STATE BUDGET 2011-12 is 
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LEGISLATIVE, JUDICIAL, A N D EXECUTIVE 

C A L I F O R N I A EMERGENCY MANAGEMENT A G E N C Y 

The principal objective of the California Emergency Management Agency (Cal EMA) 
is to reduce vulnerability to hazards and crimes through emergency management and 
criminal justice. 

A D O P T E D SOLUTIONS 

California Disaster Assistance Act Payments—An ongoing reduction of $20 million 
related to an adjustment of projected future disaster payment liabilities. 

DEPARTMENT OF JUSTICE 

As chief law officer of the state, the Attorney General has the responsibility to see that . 
the laws of California are uniformly and adequately enforced through the programs of the 
Department of Justice. 

A D O P T E D SOLUTIONS 

Eliminate General Fund from the Division of Law Enforcement—A reduction of 
S36.8 million beginning in 2011-12, and $71.5 million in 2012-13 and ongoing. 
General Fund resources have been maintained for the forensic laboratory program, 
the Armed Prohibited Persons Program, and investigation teams to assist the 
Department's legal services division. 

Quest Settlement—A one-time transfer of $20 million from the False Claims Act 
Fund to the General Fund resulting from the whistleblower settlement reached by 
the Attorney General against Quest Diagnostics. 

CALIFORNIA STATE BUDGET 2011-12 17 
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California State Senate 

Senate Public Safety Committee, Part 2 

April 26,2011 

Web Link: http://senate.ca.gov/media-archive?title=&startdate=04%2F26%2F201 l«feenddate=04 
%2F26%2F2011 

Senator Mark Leno at 53:00-53:15 
"the attomey general brought us this bill" 

Attorney General Kamala Harris at 58:00-58:20 
"what we seek to do is this DROS fund in a way that can supplement the work that we 

want to do out ofthe Department of Justice to support local law enforcement in going after those 
folks who are on this list" 

[Plaintiff believes the contents of this audio are undisputed.] 

GENT154-A 
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SB 819 (Leno) APPS Enforcement - Q & A 
Why is tbc DROS account appropriate for funding enforcement of the APPS program? 

Bxisling law authorizes DOJ to utilize DROS fwids for allfirearms-related regulatory 
and enforcement activities related to the sale, purchase, loan, or transfer of firearms 
pursuant to any provision listed In Section 16580 of the Penal Code, but not expressly for 
the regulatory and enforeemcnt activities related to possession. The Penal Code sections 
goveming the Armed Prohibited Persons system arc specifically referenced In section 
16580 of the Penal Code. Given this, it is likely that DOJ can currently utilize these funds 
for the enforcement of APPS. This legislation simply clarifies that DOJ has the autiiority 
to ask for DROS fiinds through the normal budget process specifically for the enforcement 
of APPS. 

'i|:|Ki|^|monl!^ 

Thjj/c is currently a SS.SOO.OOO.pO-Vurplus iii the DRO Ŝlaccount. which is chough to cover 
'lhi5 (1) S945.000 for five ongoing additiorial Special Agem posiiions'to assistbther-DOJ 
Spetidl Agents in mvestigating APPS offenders and to assist locaFiau enforcement 
agencies in training, seUingtup~and investigating lô cal APPS offender sweeps tHroughout 
ihl State: andr (2) a one-jime allptment'of $_500',000 in^funding to DOJ lasklorceb.j; These 
allocations will need to be*requested and processed as u Budget Change Proposal (BCP) Q 
ithroughMhe regular budget ;process;if > 

What i$ the DROS fee currently? 

$19.00. 

DOJ bad a large surplus in the DROS fund, why wasn't the DROS fee reduced? 

When was tbe DROS fee last raised? 

Seven years ago. 

Could this legislation lead to an increase in the DROS fee? 

LU 
C/i 

in 
I -

UJ 
> 
1-

DOJ attempted to reduce the DROS fee last year firom $19.00 to $ 14.00 and was met with ^ 
opposition. In fact, in response to the regulations proposed one ofthe firearms groups 
called fbr an audit and opposed the reduction to $14.00 on the grounds that they believe i i 
should be reduced even fiirther. 
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Why has DO.T been resistant to an audit ofthe DROS fund? 

DOJ has not been resistant to an audit and would do one if the Legislature requested one. 

What ii» DOJ currently doing to enforce APPS? 

DOJ currently funds APPS enforcement out of the general fund. They have only 20 
agents doing this critical work, statewide. This legislation will give the Department of 
Justice the additional resources it needs to make a significant reduction in the number of 
illegally possessed firearms. 

Why should firearms owners have to pay for APPS enforcement? 

Isn't this bill just a gun tax? 

5 
It is in everyone's interest to ensure that fireamis are not in the possession of prohibited 
persons. However, law-abiding firearms owners have a particularly strong interest in this ^ 
to help avoid gun ownership firom becoming strongly associated with the random acts of § 
deranged individuals. Moreover, the purpose of the bill is to strengthen enforcement of 
existing guns laws. A prospective gun owner pays a fee to determine whether he or she uj 
is eligible to purchase a gim (background check), it makes sense that the fee should apply 5 
lo enforcement when those same individuals become "ineligible" due to criminal m 
behavior or mental illness. Accordingly, there is a very close nexus between the DROS H 
fund and the bill*s intended puipose. Moreover, the bill is aligned with gun advocates' LU 
stated interest in heightened enforcement of existing gun laws and the altemative would 

LU be to place this additional burden on the tax payer at large. > 
< 

o 
UJ No. A tax is levied upon people for general purposes. A regulatory fee is assessed in 

connection with a person's participation in a regulated activity. However, il is ^ 
permissible to enact a fee "for purposes broader than the privilege to use a service or to 
obtain a permit. Rather, the regulatory program is for the protection of tbe health and ""2 
safety of the public." (Califomia Assn. of Prof. Scientists v. Dept. of Fish and Game 
(2000) 79 Cal. App.4th 935,950.) Given this, ulilisdng DROS funds to ensure that felons 
and the mentally ill do not have firearms, seems to fall squarely within a regulatory 
purpose of the DROS fimd. 

This is analogous to fishing licensing fees for field enforcement activities by the 
Department of Fish and Game. 

Plus, this bill docs not raise any fee or make an appropriation. The bill simply gives DOJ 
tlie atithority to request funding from this account through the normal budget process. 
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I he bill only ihangcb one word in the statute. Isn't addmt!; the word "̂ possession* overly 
broad-and ambiguous?/ 

.We added?dccIarauom andimdmgsito make it 'c 
APPS enforcement issue ITie statute that governs tlie ftinding of enforcement relaled 
regulatory activUies fTom the DROS account is specific and biaies. thdt the actnity must 
be related to tfie "sale, purchase, loaî , or transfer*" of a firearm Given that APPS 
cnforcemeni.:as not5an activity spccificallyfTclatmĝ ^ 
of a firearm the word 'possesion* was necessary to a1Io\\ DOJ to ask permission 
thrGughiihejnonTialibudget;proccss;to;;iisc*thcscsflindsi; 

(Our sponsor ib vsilling to amend the bill to say that the funds are specificallv for APPS 
enloruenient injtlic uidified section ofthe bill, in contrast to simply the findmgs, bul only 
if it5gels;us.*Rcpublican?siipport;i)i 

Won't this bill just drain tbc DROS account? 

to mn a surplus regardless of the passage of SB 819, 

T -

No. This bill will nQt result in a draining ofthe DROS Fund. All fimding for APPS g 
enforcennent must be approved through a Budget'Change Proposal through the regular o 
budget process. oo 

Will this bill result in hicreased DROS fees? UJ 
o 
> 

>4o. This bill will mji result in increased DROS fees. DROS fees can only be increased ^ 
through the normal regulation process vAth a public comment period and sign off by the ^ 
Attomey General. DROS fees have not been raised for 7 years and the fund will continue w 

z 
UJ 
> 
1-
< 
w 
o 
LU 
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OFFICE OF TfiE ATTORNEY GENERAL 

KAM.\.I...\ D. HAI?jl!.S 

January 21,2016 

Members of the Califomia Legislature 
State Capitol 
10th Street 
Sacramento, CA 95814 

RE: Armed and Prohibited Persons System (APPS) 

Dear Colleagues: 

Califomia has some of the strongest gun safety laws and initiatives in the nation. 
One of the state's most important initiatives is the Department of Justice's ("Department") 
Anned and Prohibited Persons System ("APPS"), which keeps firearms out of the hands of 
those prohibited fiom possessing them due to their criminal history, mental health status, or 
existence of a restraining order. 

At my request, the Governor and Legislatiu-e three years ago made a significant -
but temporary - investment in APPS (SB 140, Ch. 2, Statutes of 2013). As a result of that 
investment, my office has made historic reductions in the number of individuals in the 
APPS database. Over the last 30 months, our APPS enforcement efforts have taken 335 
assault weapons, 4,549 handguns, 4,848 long-guns, and 943,246 rounds of ammunition off 
the streets from those who illegally possessed them. 

However, that temporary infusion of financial support expires May 1,2016. Due to 
subsequent changes in law that will substantially increase the number of prohibited persons 
and the real and present danger these individuals pose to public safety, I strongly urge you 
to make permanent the increased APPS fimding you approved three years ago. 

Until recently, the APPS database, which went into effect in December of2006, was 
based almost exclusively on handgun transaction records, despite the fact that each year 
approximately half of all Califomia firearm sales involve Idng-guns. Indeed, between 2007 
and 2013 there were 4,157,849 firearm transactions conducted in California (an average of 
593,978 per year), split roughly evenly between handgun and longrgun transactions. 
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Menibers ofthe Califomia Legislature 
January 21,2016 
Page 2 

Effective January 1,2014, a ne\y Caiiforma law mandated for the first time that the 
Department collecl and retain firearm transaction information for all types of gims, 
mcluding long-guns. By adding the long-gun registration requirement, the number of 
mdividuals who may fall into the APPS system has doubled. In 2014, there were 931,037 
firearm transactions in Califomia and we expect a similar volume for 2015 and in the years 
ahead. This new law will add to the APPS those individuals who purchase the hundreds of 
thousands of long-guns each year who subsequentiy commit a prohibiting offense. This 
statutory change alone justifies sustained and enhanced investment in the APPS. 

In addition, we anticipate increased workload due to the new Gun Violence 
Restraining Order (Assembly Bill 1014) law that went into effect on Januaiy 1,2016. This . 
law allows family members who are concemed about the mental stability of a loved one who 
possesses a fireann to petition a court for a restraining order that would place the individual 
in the APPS database. We estimate that as many as 3,000 subjects could be added to the 
APPS database annually through this new law. Current agent staffing levels within the 
Bureau of Firearms are insufficient to deal with this increase in prohibited offenders. 

In May 2013, just months after the horrific tragedy in Sandy Hook, the Legislature 
passed Senate Bill 140 with strong bipartisan support. SB 140 provided the Attomey 
General's Office with $24 million over a three-year period to significantiy reduce and 
eliminate the roughly 20,000 subjects in the APPS database. During the past two and half 
years, my Special Agents and other Bureau of Firearms staff conducted over 18,608 APPS 
investigations statewide. This reduced the subjects in the APPS database from a high of 
21,357 on November 20, 2013, to 12,691 as of December 31,2015, tiie lowest since 
September 2008. 

These historic achievements came despite the addition of the new long-gun 
registra,tion requirement ^d the increase in subjects being identified as armed and 
prohibited. In short, the Departmenf s efforts, made possible by the fimding fiom SB 140, 
has decreased the nuinber of subjects in the APPS database every day and removed nearly 
20,000 armed and prohibited subjects in under two ahd half years. 

The Department needs additional resources to continue our successfiil work on the 
APPS and adequately address the public safety threat these individuals present to California. 
To achieve these goals, I respectfully request that the Legislature make permanent the 
temporary fimding it has previously authorized in order to allow the Department fo continue 
to disarm the people who become prohibited fiom possessing firearms in California. 



Members of the California Legislature 
January 21,2016 
Page 3 

The Department has been privileged to receive the Legislature's support and 
encouragement on this important public safety initiative that can serve as a model for the 
country. We look forward to continuing this partnership in the years ahead. 

Respectfiilly, 

KAMALA D. HARRIS 
Attomey General 
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DOJ Programs Funded with DROS Special Fund 

Unit Code 

510 

Program Title 

Dealers Record of Sale 

FY 2003/04 
BUREAU OF FIREARMS 

Actual 
Appropriation Year-End 

Expenditures 
$ 7.252.000 $ 6,462,448 

DROS 
Funding % 

" 97.24% 
FIREARMS TOTAL DROS FUNDING $ 7,252,000 $ 6,462,448 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 807,000 
795 ' DROS - Long Gun $ 194,000 
732 Firearms Program - DROS $ 477,000, 
700 CJIS Facilities & Communications $ 50,000 
705 CJIS Executive Office $ 205,000 

Actual 
Year-End 

Expenditures 
$ 845,549 

213,189 
436,049 

48,813 
190,400 

DROS 
Funding % 

1.86% 
100.00% 
85.95% 
1.83% . 
6.09% 

DCJIS TOTAL DROS FUNDING $ 1,734.000 $ 1,734,000 
DOJ TOTAL DROS FUNDING $ 8,986,000 $ 8,196,448 

1/Actual year-end expenditures include $299,573 in statewide ProRala ctiarges. 

AGRFP000359 



DOJ Programs Funded with DROS Special Fund 

Unit Code 

510 

Program Title 

Dealers Record of Sale 

FY 2004/05 
BUREAU OF FIREARMS 

• Actual 
Appropriation Year-End 

Expenditures 
$ 6,955.300 $ 6.615.900 " 

DROS 
Funding % 

93.26% 
FIREARMS TOTAL DROS FUNDING $ 6,955,300 $ 6,615,900 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 784,000 
795 DROS-Long Gun $ 177,000 
732 Firearms Program - DROS $ 448,000 
700 CJ|S Facilities & Communications $ 51,000 
705 CJIS Executive Office • $ 198,000 

Actual 
Year-End 

Expenditures 
$ 828,004 

201,093 
392,307 
49.270 

187.327 
$ 
$ 

DCJIS TOTAL DROS FUNDING $ 1,658,000 $ 1,658,000 
DOJ TOTAL DROS FUNDING $ 8,613,300 $ 8,273,900 

DROS 
Funding % 

1.93% 
100.00% 
85.17% 
1.83% 
5.62% 

1/ Actual year-end expenditures include $350,628 in statewide ProRata charges. 

AGRFP000360 



DOJ Programs Funded with DROS Special Fund 

Unit Code Program Title 

510 Dealers Record of Sale 

FY 2005/06 
BUREAU OF FIREARMS 

Actual 
Appropriation Year-End 

Expenditures 
$ 6.947.816 $ 6,947.816 

DROS 
Funding % 

" 97.06% 
FIREARMS TOTAL DROS FUNDING $ 6,947,816 $ 6,947,816 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 
Actual 

Year-End 
xpenditures 

897.266 
193,395 
390,481 
44.242 

159.552 

Unit Code Program Tit|e Appropriation 
c 

861 Technology Support Bureau $ 805,000 
C 

$ 
795 DROS - Long Gun $ 179,000 $ 
732 Firearms Program - DROS $ 452.936 $ 
700 CJIS Facilities & Communications $ 48.000 $ 
705 CJIS Executive Office $ 200.000 $ 

DCJIS TOTAL DROS FUNDING $ 1,684,938 $ 1,684,936 

DROS 
Funding'% 

1.66% 
100.00% 
100.00% 
1.77% 
5.63% 

DOJ TOTAL DROS FUNDING $ 8,632,752 $ 8,632,752 

1/Actual year-end expenditures include $279,580 in statewide ProRata charges. 

AGRFP000361 



DOJ Programs Funded with DROS Special Fund 

Unit Code 

510 

FY 2006/07 
BUREAU OF FIREARMS 

Program Title 

Dealers Record of Sale 

Appropriation 

$ 7,313.491 

Actual 
Year-End 

Expenditures 
$ 6.652,385 

DROS 
Funding % 

97.05% 
FIREARMS TOTAL DROS FUNDING $ 7,313,491 $ 6,652,385 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 847.000 
795 DROS-Long Gun $ 190,557 
732 Fireai-ms Program - DROS $ 474,169 
700 CJIS Facilities & Communications $ 50,000 
705 CJIS Executive Office $ 213,000 

Actual 
Year-End 

Expenditures 
$ 805,088 
$ 180.761 

45,723 
194.911 

DROS 
Funding % 

1.55% 
100.00% 
100.00% 

1.77% 
5.64% 

DCJIS TOTAL DROS FUNDING $ 1,774,726 $ 1,226784" 
DOJ TOTAL DROS FUNDING $ 9,088,217 $ 7,878,869 

1/Actual year-end expenditures Include $258,702 in statewide ProRata charges. 

AGRFP0003S2 



DOJ Programs Funded with DROS Special Fund 

FY 2007/08 
BUREAU OF FIREARMS 

Unit Code Program Title 

510 Dealers Record of Sale 

Actual 
Appropriation Year-End 

Expenditures 
$ 8.145,004 $ 7,521,381 

DROS 
Funding % 

97.31% 
FIREARMS TOTAL DROS FUNDING $ 8,145,004 S 7,521,381 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 876,000 
795 . DROS - Long Gun . : $ 193,887 
732 Firearms Program - DROS $ , 484.015 
700 CJIS Facilities & Communications $ 51.000 
705 CJIS Executive Office $ 219,000 

Actual 
Year-End 

Expenditures 
821,234 
152,881 
495,132 
49,667 

114,331 

DROS 
Funding % 

1.55% 
100% 
100% 
1.77% 
5.45% 

DCJIS TOTAL DROS FUNDING $ 1,823,902 $ 1,633,245 
DOJ TOTAL DROS FUNDING $ 9,968,906 $ 9,154,626 

1/ Actual year-end expenditures include $270,879 in statewide ProRata charges. 



DOJ Programs Funded with DROS Special Fund 

FY 2008/09 
BUREAU OF FIREARMS 

Unit Code 

510 

Program Title 

Dealers Record of Sale 

Appropriation 

$ 9.615.237 

Actual 
Year-End 

Expenditures' 
$ 9.276.312 

DROS 
Funding % 

99.9% 
FIREARMS TOTAL DROS FUNDING $ 9,615,237 $ 9,276,312 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code 

861 
795 
732 
700 

Program Title Appropriation 

Technology Support Bureau $ 
DROS - Long Gun $ 

Firearms Program - DROS $ 
CJIS Facilities & Communications $ 

888.000 
583,606 
319.581 

Actual 
Year-End 

Expenditures 
$ 874,668 
$ 457.978 
$ 199,753 

52.000 $ 50.676 

DROS 
Funding % 

2.3% 
100% 
100% 
1.8% 

DCJIS TOTAL DROS FUNDING $ 1,843,187 $ 1,583,075 
DOJ TOTAL DROS FUNDING $ 11,458,424 $ 10,859,386 

1/Actual year-end expenditures include $322,175 In statewide ProRata charges. 



DOJ Programs Funded with DROS Special Fund 

FY 2009/10 
BUREAU OF FIREARMS 

Unit Code 

510 

Program Title 

Dealers Record of Sale 

Appropriation.. 

$ 8.696.016 

Actual 
Year-End 

Expenditures 
$ 8,054.470 

DROS 
Funding % 

100% 
FIREARMS TOTAL DROS FUNDING $ 8,696,016 $ 8,054,470 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code ' Program Title Appropriation 

861 Technology Support Bureau $ 570.733 
795 DROS - Long Gun $ 408,332 
732 Firearms Program - DROS $ 218,000 

Actual 
Year-End 

Expenditures 
$ 553,040 
$ 278,657 
$ 254,556 

DROS 
Funding % 

2% 
79% 
98% 

DCJIS TOTAL DROS FUNDING $ 1,197,065 $ 1,086,253 
DOJ TOTAL DROS FUNDING $ 9,893,081 $ 9,140,722 

1/Actual year-end expenditures Include $276,613 in statewide ProRata charges. 

AG-00126 



DOJ Programs Funded with DROS Special Fund 

FY 2010/11 
BUREAU OF FIREARMS 

Unit Code Program Title 

510 Dealers Record of Sale 
823 Gun Show 

Appropriation 

$ 
$ 

8,778,666 
547,644 

Actual 
Year-End 

Expenditures 
$ 8,470,616 
$ 559,714 

DROS 
Funding % 

100% 
100% 

FIREARMS TOTAL DROS FUNDING $ 9,326,310 $ 9,030,330 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

• 861 Tectinology Support Bureau $ 747,257 
795 DROS-Long Gun .$ 165.164 
732 Fireamns Program - DROS $ 381,202 
700 CJIS Facilities & Communications $ 2,000 

Actual 
Year-End 

Expenditures 
$ 687.446 
$ 165.776 
$ 367,347 
$ 1 . 9 7 9 

DROS 
Funding %• 

4% 
100% 
100% 
0.04% 

DCJIS TOTAL DROS FUNDING $ 1,295,623 $ 1,222,549 

DOJ TOTAL DROS FUNDING $ 10,621,933 $ 10,252,878 

1/Actual year-end expenditures include $491,686 in statewide ProRata charges. 

Ar;.nnns 



DOJ Programs Funded with DROS Special Fund 

FY 2011/12 

BUREAU OF FIREARMS 

Unit Code Program Title 

510 Dealers Record of Sale 
823 Gun Show 

Actual 
Appropriation Year-End 

. Expenditures 
$ 9,582.111 $ •9.204,449 
$ 772,172 $ 727,250 

DROS 
Funding % 

100% 
100% 

FIREARMS TOTAL DROS FUNDING $ 10,354,283 $ 9,931,699 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 1.145,000 
795 DROS-Long Gun $ 176,319 
732 : Firearms Program - DROS $ 369.251 

Actual 
Year-End 

Expenditures 
$ 1.159,3'76 
$ 185.045 
$ 311.022 

DROS 
Funding % 

5% • 
100% 
100% 

DCJIS TOTAL DROS FUNDING $ 1,690,570 $ 1,655,443 
DOJ TOTAL DROS FUNDING $ 12,044,853 $ 11,587,142 

1/ Actual year-end expenditures Include $473,151 in statewide ProRata charges. 



DOJ Programs Funded with DROS Speciai Fund 

FY 2012/13 

BUREAU OF FIREARMS 

Unit Code 

510 
505 
823 

Program Title 

Dealers Record of Sale 
Armed Prohibited 

Gun Show 

Appropriation 

13.693,531 
6,767.750 

908,744 

Actual 
Year-End 

Expenditures 
$ 13.213.470 
$ 6.607,278 
$ 904,507 

—DRUT"" 
Funding % 

100% 
100% 
100% 

FIREARMS TOTAL DROS FUNDING $ 21,370,025 $ 20,725,254 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 1,152,002 
795 DROS-Long Gun $ 183.184 
732 Fireamis Program - DROS $ 830,524 
705 CJIS Facilities . $ 2,000 

Actual 
Year-End 

Expenditures 
$ 1,057.966 
$ 186.614 
$ 770,166 
$ 1,839 

DROS 
Funding % 

2% 
100% 
100% 
0.04% 

DCJIS TOTAL DROS FUNDING $ 2,167,710 $ 2,016,584" 
DOJ TOTAL DROS FUNDING $ 23,537,735 $ 22,741,838 

1/ Actual year-end expenditures include $507,497 In statewide ProRata charges. 

AGRFP000017 



DOJ Programs Funded with DROS Special Fund 

FY 2013/14 

BUREAU OF FIREARMS 

Unit Code Program Title . Appropriation 
^Actual 

Year-End 
Expenditures 

DROS 
Funding % 

510 Dealers Record of Sale $ 13,696,143 $ 14,302,411 " 100% 
505 Armed Prohibited $ 6,745,965 $ 5,826,467 100% 
823 Gun Show $ 757,070 $ 847,151 100% 
930. APPS (SB 140) $ 8,000,000 $ 6,457,616 100% 

FIREARMS TOTAL DROS FUNDING $ 29,199,178 $ 27,433,645 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 
Actual 

Appropriation Year-End 
Expenditures 

$ 1,279,000 $ 1,279,000 
$ 197.203 $ 195,925 
$ 316,892 $ 233,746 
$ 2,000 $ 2,066 

Unit Code Program Title 

861 Technology Support Bureau 
795 DROS - Long Gun 
732 Firearms Program - DROS 
700 CJIS Facilities 

DROS 
Funding % 

2% 
100% 
100% 
0.04% 

DCJIS TOTAL DROS FUNDING $ 1,795,095 $ 1,710,737-
DOJ TOTAL DROS FUNDING $ 30,994,273 $ 29,144,382 

1/Actual year-end expenditures include $784,185 in statewide ProRata charges. 

AGRFP000002 



DOJ Programs Funded with DROS Special Fund 

FY 2014/15 

BUREAU OF FIREARMS 

Unit Code Program Title 

510 Dealers Record of Sale 
505 Armed Prohibited 
823 Gun Show 
930 APPS (SB 140) 

Appropriation 

$ 13,938,458 
$ 6,921,859 
$ 785,365 
$ . 8.000,000 

Actual 
Year-End 

Expenditures 
$ 13,243,312 
$ 7,330,454 
$ 933,138 
$ 5.461.379 

DROS 
Funding % 

100% 
100% 
100% 
100% 

FIREARMS TOTAL DROS FUNDING $ 29,645,682 $ 26,988,283 

DMSION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

861 Technology Support Bureau $ 1.308,000 
795 DROS-Long Gun $ 199,659 
732 Rrearms Program - DROS $ 315,885 
700 CJIS Facilities $ 2.000 

Actual 
Year-End 

Expenditures 
$ 1,223,845 
$ 185,656 
$ 216,253 
$ 2.040 

DROS 
Funding % 

2% 
100% 
100% 
0.04% 

DCJIS TOTAL DROS FUNDING $ 1,825,544 $ 1,627,794 
DOJ TOTAL DROS FUNDING $ 31,471,226 $ 28,616,077 

1/Actual year-end expenditures Include $1,416,577 In statewide ProRata charges. 

AGRFP001276 



DOJ Programs Funded with DROS Special Fund 

FY 2015/16 

BUREAU OF FtREARMS 

Unit Code Program Title Appropriation 

510 Dealers Record of Sale $ 
505 Anned Prohibited $ 
823 Gun Show $ 
710 Executive Unit $ 
930 APPS (SB 140) $_ 

12,623,000 
7,430,000 

813,000 
733,000 

8.000,000 

Actual 
Year-End 

Expenditures 
$ 11,573.006 

7,332.426 
784,675 

1,005,414 
6^036.072 

$ 
$ 
$ 

A. 

DROS 
Funding % 

100% 
100% 
100% 
23% 
100% 

FIREARMS TOTAL DROS FUNDING $ 29,599,000 $ 26,731,593 

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES 

Unit Code Program Title Appropriation 

' 861 Technology Support Bureau $ 1,330,000 
795 DROS-Long Gun $ 205,000 
732 Firearms Program - DROS $ 329,000 
700 CJIS Facilities $ 2.000 

Actual 
Year-End 

Expenditures 
$ 1.236.705 
$ 176,239 
$ 247.755 
$ 2.391 

DROS 
Funding % 

2% 
100% 
100% 
0.04% 

DCJIS TOTAL DROS FUNDING $ 1,866,000 $ 1,663,090 
DOJ TOTAL DROS FUNDING $ 31,465,000 $ 28,394,683 

1/Actual year-end expenditures Include $2,337,446 In statewide ProRata charges. 

AGRFP001240 
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Firearm Safety Certificates (FSC) Program. The FSC program, formerly known as the 
Handgun Safety Certificate (HSC) Program, was specific to handguns only and its work 
processes were manual. In 2013, the state Legislature passed Senate Bill 683 to expand handgun 
safety certificate laws to all firearms, creating the Firearms Safety Certificate Program. In light 
of this new legislation, as well as feedback from stakeholders, the Bureau of Firearms moved 
forward with automating processes associated with the program and created the Firearm 
Certification System (FCS). In January 2015, SB 683 became law and the FCS was launched, 
streamlining the program processes and establishing an electronic method of receiving payment 
and issuing certificates. In July 2015, the FCS was further enhanced by automating the 
submission of the DOJ Certified Instructor (CI) application. Once approved, a CI can purchase, 
issue and generate FSCs and access CI resources. Due to the online application allowing 
immediate purchase and printing ofthe FSC, the program has generated over $7.5 million in 
public savings since its implementation. The Customer Support Center, which fields calls for 
assistance from the CIs, handled 15,345 FSC program-related calls through June 30, 2016. 

Dealer ofRecordsiSale;Unitf(DROS)iiFrom!ianudxyit^^^ 
processed ̂ 4O9,91|rDR0Smpplications;andideniedi4;154;2applî  
The imit also processed 26,167 DROS-related DMV mismatched transactions and 11,177 other 
firearms-related applications and documents In 2015, the DROS Unit received and processed 
?88Os6O3:fDR0Siappbcatiom?;and:deniedj9i669:appliGants*dû ^̂ ^̂  
also processed 56,653 DROS-related DMV misrnatdied transactions in 2015, m which the name 
supphedontheî BROS apphcatiomdid not?niatch/the?ap^ 
identificationxardsthusresultmgim rejection;ofthe=transaction;«^he;DR©S:i^ 
3 l5̂ 762v;other4firearms4related applications and documents;m?20i 5 

Dealer's Record of Sale (DROS) Entry System Customer Support Center. The DROS Entry 
System (DES) is a web-based application used by Califomia Firearm Dealers (CFDs) to report 
the sale, loan, transfer, redemption, and/or acquisition of handgims and long guns to the DOJ. 
The system also added new functionality on the retention of long gim infonnation pursuant to 
Assembly Bill 809. I f an invoice is not paid within 30 days, CFDs are restricted from submitting 
additional transactions until outstanding invoices are paid. Prior to 2014, DOJ only accepted 
payment by check. The improved DES system now accepts payment of invoices by credit cards. 
This new business rule has reduced outstanding debt to less than a tenth of one percent. The 
Customer Support Center provides regulatory and technical support to CFDs on transactions, 
application issues, compliance-related questions, and billing inquiries. From January 1 to 
May 31, 2016, CSC responded to 7,061 phone calls and emails. In 2015, the CSC responded to 
14,509 DES related phone calls and emails. 

The Mental Health Reporting System. The Mental Health Reporting System (MHRS) enhances 
public safety through improved reporting of firearm prohibition. MHRS provides authorized 
users the ability to electronically report to the DOJ-those individuals who are prohibited from 
possessing firearms. MHRS was enhanced to allow authorized superior courts, juvenile courts 
and law enforcement users to electronically report prohibitions to the department pursuant to 
Assembly Bill 1131 and Senate Bill 127. 

Department of Justice Biennial Report Major Activities 20J5-2016 Page 21 
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C. D. Michel - S.B.N. 144258 
Glenn S, McRoberts - S.B.N. 144852 
Sean A. Brady - S£.N. 262007 
MICHEL & ASSOCL^TES, P.C. 
180 E. Ocean Boulevaid, Suite 200 
Long Beach, CA 90802 
Telephone: 562-216-4444 
Facsimile: 562-216-4445 
Email: cmicbel@jTiichellawvers.com 

Attomeys for Plaintiffs 

FILED 

Superior Court Of Catiforpia, 

10/16/2013 einuniz 
Bijj , Deputy 
CaStt Numbar*. 

34-2013-800016^ 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MIDLAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION 

Plaintiffs and Petitioners, 

vs. 
KAMALA HARRIS, in Her Official 
Capacity as Attomey General For the State 
of CaUfomia; STEPHEN LINDLEY, in His 
Official Capacity as Acting Chief for the 
Califomia Department of Justice, JOHN 
CHIANG, in his official capacity as State 
Controller, and DOES 1-10. 

Defendants and Respondents. 

CASENO. 

COMPLAINT FOR DECLARATORY AND 
INJTJNCnVE RELIEF AND PETITION 
FOR WRIT OF MANDAMUS 
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OVERVIEW OF CALIFORNL\ REGULATORY SCHEME 

I. Regulating the Imposition of Taxes and Fees 

31. Section 3 of Article XIII A of the Califomia Constitution (hereafter "Section 3") was 

originally made law by voter approval of Proposition 13 in 1978. It placed limits on the 

government in enacting new taxes, and defined what would constitute a "tax" for its purposes. 

32. In 2010, Califomia voters approved Proposition 26, which, relevant to Plaintiffs' claims, 

amended Section 3 to clarify what constitutes a "tax" under Califomia law. 

'̂ 33'S-Prô  

a. TcAny change Jin state'statutew^^ 

Mgheritax -must be imposed by anmct =passed bymot;less members elected to 

each ofthe two houses ofthe Legislature " Cal̂ jEonst.̂  art. Xm A § 3(a). 

b. "As used in [Section 3 of article XIII A of the Califomia 

Constitution], 'tax' means any levy, charge, or exaction of any kind imposed by the State." Cal. 

Const., art. XUIA § 3(b). 

c. "The State bears the burden of proving by a preponderance of the 

evidence that a levy, charge, or other exaction is not a tax, that the amount is no more than 

necessary to cover the reasonable costs of the govemmental activity, and that the manner in which 

those costs are allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, 

or benefits received from, the governmental activity." Cal. Const, art. XIII A, § 3(d). 

34. Proposition 26's express and primaiy purpose was to end the previously common 

legislative and regulatory practice of circumventing Proposition 13's tax-increase restrictions -

and thwarting the will ofthe people - by levying a tax under the guise of a regulatory "fee." 

II. Regulating Fireann Transfers 

A. Licensed Dealer Requirement 

35. When individuals wish to obtain a firearm in California, state law generally requires 

them to process the transaction through a federally-licensed, Califomia firearm dealer (an "FPL"). 

Cal. Penal Code §§ 26500, 26520. 

36. Califomia requires that various fees be paid by the intended purchaser at the time of 
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FIRST CAUSE OF ACTION 
FOR DECLARATORY AND INJUNCTIVE RELIEE* 

VALIDITY OF SENATE BILL 819 
Violation of California Const., Art. XUIA, Sec. 3 

(By AU Plaintiffs Against DOJ Defendants) 

73?**Ail?(Dfflt̂  and incorporated herein l̂ î iferiaceJ 

74. By expanding the activities for.which DR0S?Fee revenues can .be iÛ  

regulating the%ossession''offireanns,itherebŷ î ^ 

respoiisibIe:tojfmance?and shifting the responsiTjiUtŷ ^ 

costs from the General Pmd anditaxpayerSj generally, to thê ^̂  

Fee-payersvin particular; ;SB>8i9 is a:̂ l̂  

'75̂  ;DOJ Defendantscaimot mcet-their burd 

faUs within Section 3|ssubdiyisioni(b)'srfive;listediexceptiom^̂ t̂̂  

the (unlawful) "possession'&offu-eanns bears noireasonablê relatior̂ ^ 

DROSfEee payers');biirden;on=̂ orbenefits received from DOJ Defendants'̂  

DROS iprogram, which is neitheria licensing or perimtting p̂  

76. Tlie re^ 

per its ovm?findingsi ;comtitutes a general law enforcement a 

with DROS Fee payers. And, SB 819's main purpose - per its own findings - is to purportedly 

benefit.societyias';awhole|;notyustlawful fireann 

77. The adoption of SB 819 was a post hoc justification for utilizing the muiti-million-

^Si6l3$i®iiSit;^i^^ 

disguise a "tax" for the purpose of generating revenue for unrelated governmental acti\dties that 

78. SB 819 is thus a tax under Section 3. 

'79; ifiills enacting or increasing aŝ^̂  

each house of the Legislature under article XUI A, section 3, subdivision (a) ofthe Califomia 

Oonstitutidn* 

5;80:;i{BecauseiSBs8l!9Mas3iotjpasseda3yttô ^ 

Legislature;*itas?anMlegal4tax»\mder5Seĉ ^ 
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' M f ^ ^ ^ ^ S i ^ ^ o y C T s y l e ^ ^ ^ ^ ^ ^ ^ ^ f f i M l ^ ^ l S ^ ^ f l ^ 

819-constitutes an;invalid taXi whereasjDOĴ Defendants donot;.tcontinue to;utilizeIDR(3fHee-

reveriues to fiihd regulation of the "possession" of frreaims; 

82.. Plaintififs desire a deterriiinatiori of thieirights and duties of the piarties, including 

a declaration as to whether SB 819 is an illegal tax uiider Section 3 of Article XUIA of the 

Califorilia Constitution. ~ 

83K;:>Plaintiffs have been and;continuously.We>irreparabIy:î ^ 

being Mlized tforregulatingothe""^^ 

<844BlaintifiFsifiirther desire an injunctionpfoMb 

Feeirevenues'forithe-purpose ro£regWating4the%dss^^ 

SECOND CAUSE OF ACTION 
FOR DECLARATORY AND INJUNCTIVE RELIEF 

INVALIDITY OF APPROPRIATION OF DROS FEE REVENUES TO ARMED 
PROHIBITED PERSON SYSTEM 

Califomia Code of Civil Procedure § 526a 
(By Ail Plaintiffs Against DOJ Defendants) 

85. All ofthe above paragraphs are re-alleged and incorporated herein by reference. 

86. Because SB 819 is an illegal tax under Califomia's Constitution, the $24 million 

appropriated to DOJ Defendants via SB 140 - pursuant to and solely authorized by SB 819 - is an 

unlawful appropriation, and SB 140 is void. 

87. DOJ Defendants are precluded by Section 3 from using any of the $24 million 

appropriated by SB 140 on enforcing APPS programs. 

88. Altematively, even if SB 819 is not an illegal tax under Califomia's Constitution, DOJ 

Defendants did not have statutory authority to use DROS Pee revenues on regulating the 

"possession" of firearms before SB 819 went into effect on January 1,2012. Therefore, at 

minimvim, DOJ Defendants have no statutory authority to use any revenues collected from the 

DROS Fee before 2012 for activities relating to the "possession" of firearms. 

89. Enforcing APPS programs relates solely to regulating individuals' "possession" of 

firearms. As such, any monies collected from the DROS Fee prior to SB 819 going into effect on 
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JJUL 2 0 2015 

By S. tee, Deputy Clerk 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK MID LAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

Plaintiffs and Petitioners, 

KAMALA HARRIS, in Her Official 
Capacity as Attomey General for the State 
of California; STEPHEN LINDLEY, in His 
Official Capacity as Acting Chief for the 
California Department of Justice, BETTY -
T. YEE, in her oflicial capacity as State 
Controller, and DOES l-IO, 

Defendants and 
Respondents. 

Case No. 34-2013-80001667 

[PROPQBED] ORDER AFTER 
HEARING 

Date: June 5, 2015 
Time: 9:00 a.m. 
Dept: 31 
Judge: The Honorable Michael P. 

Kenny 
Trial Date: None set 
Action Filed: October 16, 2013 

[Proposed] Order After Hearing (34-2013-80001667) 



1 This matter came before the Court on June 5,2015, at 9:00 a.m., for hearing on 

2 (1) defendants' motion for judgment on the pleadings; (2) plaintiffs' motion to compel further 

3 responses to requests for admissions; and (3) plaintiffs' motion to compel further responses to 

4 Form Interrogatory 17.1. 

5 Scott M. Franklin of Michel & Associates, P.C. appeared on behalf of plaintiffs. Deputy 

6 Attomey General Anthony R; Hakl appeared on behalf of defendants. 

7 Prior to the hearing the Court issued a Notice to Appear for Oral Argument, with questions. 

8 Having heard oral argument, and having considered the written submissions of the parties, for the 

9 reasons discussed more fully on the record during the hearing, IT IS HEREBY ORDERED that: 

14 3. With respect to the second cause of action, and as indicated in the Court's questions 

15 issued before the hearing, that cause of action appears to plead two altemative claims: that SB 

16 140 is an unlawful appropriation because SB 819 is an illegal tax under the California 

17 Constitution; and that, even if SB 819 is not an illegal tax, the DOJ defendants had no statutory 

18 authority to use DROS fee revenues on regulating the possession of firearms prior to January 1, 

19 2012, the date that SB 819 went into effect. The first alternative claim of the second cause of 

20 action is dismissed without leave to amend, the Court having granted the motion for judgment on 

21 the pleadings and dismissed tlie first cause of action; 

22. 4. With respect to the second altemative claim of tiie second cause of action, and as 

23 discussed on the record during the hearing, the Court is inclined to construe the motion for 

24 judgment on the pleadings as a motion to strike and strike that claim. Nevertheless, the parties 

25 shall be afforded an opportunity to brief the motion to strike issue. Accordingly, on or before 

26 each side may file a supplemental brief no longer than five pages addressing 

27 whether tife Court should construe the motion for judgment on the pleadings as a motion to strike 

28 and strike the second altemative claim of the second cause of action, 

[Proposed] Order After Hearing (34-2013-80001667) 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DATE/TIME 
JUDGE 

December 11,2015, 9:00 a.m. 
HON. MICHAEL KENNY 

DEPT. NO 
C L E R K 

31 
S. L E E 

DAVID GENTRY, JAMES PARKER, MARK 
MIDLAM, JAMES BASS, and CALGUNS 
SHOOTING SPORTS ASSOCIATION, 

Plaintiffs and Petitioners, 

KAMALA HARRIS, in Her Official Capacity as 
Attorney General for the State of California; 
STEPHEN LINDLEY, in His Official Capacity as 
Acting Chief for the California Department of Justice, 
BETTY T. Y E E , in her official capacity as State 
Controller, and DOES 1-10, 

CaseNo.: 34-2013-80001667 

Defendants and Respondents, 

Nature of Proceedings: MOTION FOR LEAVE TO F I L E FIRST 
AMENDED COMPLAINT 

The following shall constitute the Court's tentative raling on the motion for leave to file 
first amended complaint, which is scheduled to be heard by die Court on Friday, December 11, 
2015 at 9:00 a.m. in Department 31. The tentative raling shall become the final ruling of the 
Court unless a party wishing to be heard so advises the clerk of this Department no later than 
4:00 p.m. on the court day preceding the hearing, and further advises the clerk that such party has 
notified the other side of its intention to appear. 

In the event that a hearing is requested, oral argument shall be limited to no more than 20 
minutes per side. 

Any party desiring an official record of this proceeding shall make arrangements for 
reporting services with the Clerk of the Department where die matter will be heard not later than 
4:30 p.m. on the day before the hearing. The fee is $30.00 for civil proceedings lasting under one 
hour, and $239.00 per half day of proceedings lasting more than one hour. (Local Rule 1.12(B) 
and Govemment Code § 68086.) Payment is due at the time of the hearing. 

Background 

Via order dated July 20, 2015, the Court granted Respondents' motion for judgment on 
the pleadings as to the first cause of action without leave to amend, on the grounds that it did not 

1 -



state facts sufficient to constitute a cause of action. This cause of action was for declaratory and 
injunctive relief on the basis that SB 819 was a tax and its passage violated article XIU A, 
section 3, subdivision (a) of the Califomia Constitution because it was not passed by two-thirds 
of all members of each house of the Legislature. Article XIII A, section 3, subdivision (a) 
provides, 

"Any change in state statute which results in any taxpayer paying a higher tax 
must be imposed by an act passed by not less than two-thirds of all members 
elected to each of the two houses of the Legislature, except that no new ad 
valorem taxes on real property, or sales or transaction taxes on the sales of real 
property may be imposed." 

In their-mohon for.judgment*on the pleadings;̂ ;̂R 
819 did not result m anyone paying a higher tax This was because, prior to the enactment of SB 
819, firearms purchasers paid'a DROS fee of $19 00, which fee remamed the same after the 
passage of SB 819 The language of Article XIII A, section 3, subdivision (a) was only 
concemed with thestaxpayer'-paying a l̂ugherjtaxf .and not̂ ^ 
xonsequentlyithe/failure;of?SB'8193to raise the D 
iclaims;? 

Pursuant to Code of Civil Procedure section 473(a)(1), 

"The court may, in furtherance of justice, and on any terms as may be proper, 
allow a party to amend any pleading or proceeding by adding or striking out the 
name of any party, or by correcting a mistake in the name of a party, or a mistake 
in any other respect; and may, upon like terms, enlarge the time for answer or 
demurrer. The court may likewise, in its discretion, after notice to the adverse 
party, allow, upon any terms as may be just, an amendment to any pleading or 
proceeding in other particulars; and may upon like terms allow an answer to be 
made after the rime limited by this code." 

Generally the Court should allow amendments to operative pleadings. (Mesler v. Bragg 
Mgmt. Co. (1985) 39 Cal.3d 290, 296.) Even in cases of delay in moving to amend, it is "an 
abuse of discretion to deny leave to amend where the opposing party was not misled or 
prejudiced by tiie amendment." (Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 
1045,1048.) In fact, it is "a rare case in which denial of leave to amend can be justified." 
(Howard V. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) 

In the instant motion for leave to file first amended complaint. Petitioners seek to 
substitute Betty Yee as State Controller in place of John Chiang as a Defendant/Respondent. 
Petitioners also seek to add an altemative theory to their sixth cause of action, and plead new 
seventh, eighth, ninth, and tenth causes of action. (Declaration of Scott M. Franklin, Exhibit 5.) 
Petitioners' allegations via the new causes of action can be summarized as follows: 

7. Declaratory and injunctive relief, violation of Califomia Constitution article 
Xin, sec. 1(b) - By expanding the activities for which DROS Fee revenues can be 

2 -



used, SB 819 creates a property tax which must be assessed in proportion to the 
value ofthe property being taxed per article X l l l , section 1(b) of the Califomia 
Constitution. DOJ has never evaluated whether SB 819 is assessed in proportion 
to the value ofthe property being taxed, and the amount charged is not 
proportional, which violates article XIII, section 1(b). 

8. Declaratory and injunctive relief, violation of Califomia Constitution article 
XIII, sec. 2 - The DROS Fee revenue use expansion caused by SB 819 creates a 
tax, which requires a two-thirds vote of the legislature as a differential tax 
pursuant to article XIII, section 2 of the Califomia Constitution. SB 819 was not 
enacted by a two-thirds vote, and consequently violates article XIII, section 2. 

9. Declaratory and injunctive relief, violation of Califomia Constitution article 
XIII, sec. 3 - The DROS Fee revenue use expansion caused by SB 819 creates a 
tax. "Household fiimishings and personal effects not held or used in connection 
with a trade profession, or business" are exempt from property taxation under 
article XIII, section 3(m) of the Califomia Constitution, and consequently 
firearms purchased for personal use must be exempt from the SB 819 property 
tax. As SB 819 violates article Xni, section 3(m), it is void and unenforceable. 

10. Declaratory and injunctive relief, scope of the "possession provision" -DOJ 
contends that SB 819 allows it to use DROS fee revenue to recoup costs not 
limited to APPS-based law enforcement activities. DOJ's use ofthe DROS fee 
revenues in this expansive manner is a violation of SB 819. 

Respondents oppose the motion for leave to amend on the basis that it is untimely and 
that granting the motion will prejudice the DOJ defendants. 

Discussion 

Timeliness 

In dismissing the first cause of action, the Court did not make findings conceming any 
constitutional provisions other than article XIII A, section 3, subdivision (a). The entirety of the 
parties' arguments in connection with the motion for judgment on the pleadings focused on 
article XIII A, section 3, subdivision (a). Now, in opposing the motion for leave to amend, 
Respondents contend that the Court's order on the motion for judgment on the pleadings applied 
to all theories that SB 819 is an illegal tax. Consequently, Respondents contend, if Petitioners 
wanted to assert altemate constitutional violation allegations, they needed to show that they 
could properly do so as part of their opposition to the motion for judgment on the pleadings. This 
is incorrect. 

The Court's order only denied leave to amend as to an allegation that SB 819 violates 
article XIII A, section 3, subdivision (a). This motion is not an attempt to cure the deficiencies of 
the first cause of action (and altemate theory ofthe second cause of action) but instead is a 
motion to amend in order to plead new theories of constitutional violation. 

- 3 -



Respondents' argument that the motion is untimely is misplaced.' 

Prejudice 

Respondents also argue this litigation has already been through several iterations (starting 
in a separate matter in federal court that is now on appeal) and allowing amendment at this point 
would make it "highly unlikely this case will be resolved any time soon." 

Any time a petition is amended it is likely to result in a delay ofthe resolution of a 
matter. However, Respondents have failed to cite to specific prejudice they will incur as a result 
ofthe amendment other than additional discovery and that "there would be no end in sight." 
(Opposition, p. 9.) Respondents do not cite to any case holding that amending a complaint two 
years.after initiating a matter, and five months after the granting of a motion for judgment on the 
pleadings, is, by itself, sufficient prejudice to deny leave to amend. 

Conclusion-

However, the Court will not deem the proffered first amended complaint as having been filed as 
of the date of this order. The proposed amended complaint improperly still contains die first 
cause of action and first altemate theory iri the second cause of action, both of which were 
removed from the Petition/Complaint, without leave to amend, via order dated July 20, 2015. 
Although Petitioners have made reference to this fact via footnotes "11" and "12" this 
improperly leaves material which has been effectively stricken from the Petition/Complaint, 
resulting in a confiising operative pleading. Petitioner is ordered to remove the First Cause of 
Action and first altemate theory from the Second Cause of Action, and properly revise the 
Complaint. 

Petitioners shall file the amended Petition/Complaint within 30 days of the date of this 
order. Respondents shall file an answer within 30 days of the filing of the Amended Petition. 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIH 

In the event that this tentative raling becomes the final raling ofthe Court, in accordance 
with Local Rule 1.06, counsel for Petitioners is directed to prepare an order granting the motion 
and ordering an amended Complaint to be filed, and incorporating this raling as an exhibit to the 
order; submit them to counsel for Respondents for approval as to form in accordance with Rule 
of Court 3.1312(a); and thereafter submit them to the Court for signature and entry in accordance 
with Rule of Court 3.1312(b). 

' Respondents do not argue that the proposed causes of action fail to state a claim; consequently, the Court does not 
address this issue. 
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Dealer Record of Seile Account for the additional, limited purpose of funding 
enforcement ofthe Armed Prohibited Persons System. 

(Id. ^ 11, Ex. 10); (see MJOP 3:2-5 [admitting the Armed and Prohibited Person System, i.e., 

APPS, was fimded with general fund money prior to SB 819].) 
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(citations omitted) (qiiotatipn marks omitted). " Where there is ambiguity in the iangiiage of the 
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Defendants are off the mark in cimmng "SB ;819 simply did not resiUt in any change in 

state statute resulting in anyone paying a'higher - amount of anything;'' (MJOP 6:16r 18;̂  
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conceriis." (M) And the ballot argument in favor of Proposition 26 clearly states that Proposition 

26 reqiikes "ai tvyb-thifds vote of each hoiisfe of theLegislatoe to app̂ ^ taxes 

TTiis reiquiremejtit vvas intended "to end die Legislature's practice of approving by a simple 

tiecreased taxes for others." Schmeef v. Cnty. of Los Angeles, 213 Cal.̂ App.̂ 4tii' 1310,1329 

^(lj2lil|S|i8t?^ 

PROS Fee]." .SB 819 was exactly tiie type of "revenue-neutral" shell game that Proposition 26 
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shovralabpve: .SB 819 crê ^ 

context of the underlying discovery dispute:* die Califomia Department of Finance has clearly 
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activities), die transferred DROS Fee ftmds became'the proceeds of taxes." (Id) Tlierefore, 
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portion of the DROSî ee into a:taxifIf a change in statâ  

"the proceeds of a tax[,]" that means' there is a tax where there was no tax before, and dius there is 

^Khigh^ajc^fi^is^ 

into tax proceeds, and that."higher tax" prevents Defendants from prevailing oh their MJOP. 

C. The MJOP Cannot Be Used to Raise or Argue Factual Issues to Be Determined 
During Future Merits Briefing 

Based on the brevity of and lack of clarity in the MJOP, Plaintiffs are unsure if 

Defendants are currentiy arguing only that: (1) Proposition 26 does not apply because die DROS 

Fee itself was not raised as a result of SB 819, or if they are also arguing that (2) it does not apply 

because the DROS Fee is in no part a tax, and 0% tax cannot be a "higher tax" triggering the 

requirements of Proposition 26. If Defendants are attemptmg to argue whether the use ofDROS 

Fee fiinds for APPS-based law enforcement activities constitutes a tax, that issue is plainly not 

ripe. To the extent Defendants are conflating the current dispute (whether SB 819 created a 

"higher" tax), with one of the ultimate questions herein (whether the use ofDROS Fee funds for 

APPS-related activities constitutes a tax), such argument should be ignored at this stage. 

Article XnLA, section 3(d) of the California Constitution makes it absolutely clear that 

determining whedier the post-SB 819 DROS Fee is a tax hinges on multiple fact questions. That 

is, in applying the relevant constitutional definition of what is a "tax," the court will have to 

wrestle with factual issues like whether the levy here falls within one of the factually based 

exclusions (e.g., is the levy imposed for a specific benefit that non-payers do not receive?) or 

whether the Department has met its burden to show, among other things, "that the amount is no 

more than necessary to cover the reasonable costs of the govemmental activity[.]" Cal. Const, art 

XinA, § 3(a)(1), (d). Motions for judgments on the pleading are plainly not the proper mechanism 

to resolve factual disputes. See Gerawan Farming Inc. v. Lyons, 24 Gal. 4th 468, 504 (2000) 

(holding that factual allegations are accepted as tirue and given liberal constmction in response to 

a motion for judgment on the pleadings). Accordingly, to the extent the MJOP includes an 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SACRAMENTO 

DAVID GENTRY, JAMES PARKER, 
MARK .MIDLAM, JAMES BASS, and 
CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

PlaintifTs and Petitioners, 

vs. 

KAMALA HARRIS, in Her Official 
Capacily as Attorney General for the State 
of California; STEPHEN LINDLEY, in His 
Official Capacity ns Acting Chief for the 
Califomia Department of Justice, JOHN 
CHIANG, in his ofGcial capacity as State 
Controller for the Slate of California, and 
DOES MO. 

Defendants and Respondents. 

CASENO. 34-2013-80001667 

STIPULATION RE: BIFURCATION AND 
SETTING PARTIAL MERITS HEARING; 

Dale: 
Time: 
DepU: 
Judge: 
Action filed: 

November 4,2016 
9:00 a.m. 

Hon. Michael P. Keiiny 
10/16/13., 

The parties to this Action, through their respective counsel, hereby stipulate and agree to 

the following. 

AVERMENTS 

WHEREAS, counsel for Plaintiffs and Defendants participated in an informal discoveiy 

conference with this Court on October 28,2016; 

WHEREAS, during that conference, counsel and the Court discussed generally the status 

of discovery in the action, primarily as to: (1) Plaintiffs' two motions lo compel set for hearing on 

STIP. RE: BIFURCATION & PARTIAL MERITS BRIEFING; [TROP.] ORD. 
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October 28,2016, and (2) potential motions to compel and/or motions for protective orders that 

the parties anticipate as to certain recently served discoveiy requests; 

WHEREAS, the Court inquired with the parties if they would be amenable to bifiircating 

the action with the intent to narrow the action and thus potentially reduce the need for further 

discoveiy and discover>' dispute resoIutioQ; 

WHEREAS, the Court continued the Motion to Compel bearings set to be heard October 

28,2016, to November 4,2016, to give the parties an opportunity lo meet-and-confer to 

determine if they could stipulate to the terms of a proposed order addressing the biiiircation of the 

action; and 

WHEREAS, tlic parties have met and conferred as discussed above, and Uiey are in 

agreement as stipulated below. 

STIPULATION 

THEREFORE, based on the foregoing facls, the parties hereby stipulate as follows. 

1| PjLaiStiffsiî tî ^̂  

adjiSiMticin/tnS^^ 

of Action (or both) pleaded in PlaintifTs' First Amended Cpmplaint, such documents must be 

'fin^^e3Sio;iSM|il^l^^ 

20i7£cHi5lMM^ 

2. Memoranda fded pursuant hereto are subject to a 20-page limitation for motion 

and opposition briefs, and a 10-page limit for reply briefe. 

3. If a new material &ctuBl allegation is raised for the first time in a response to a 

parlicular assertion made in a motion or separate statement of undisputed facts filed pursuant to 

the bifiircation order, an ex parte application may be made to the Court for a Case Management 

Conference so that the party may request the Court continue the relevant hearing date so that 

limited discovery con be performed on the newly raised factual assertions. Cal. R. Court 3.723. 

The parties making such application shall schedule such matter in good faith, exptewfy taking 

into consideration the Court's and the opposing parties' schedule. The parties agree to such 

STIP. RE: BIFURCATION & PARTUL MERITS BRIEFING; [PROP.] ORD. 
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ORDER 

Based on the Stipulation.of the parties dated November 3,2016, the Court ORDERS tlie 

Action be bifurcated pursuant to the terms outlined in the abovementioned stipulation. To wit, h 

is ORDERED that: 

1. The hearing of November 4,2016, is off calendar, and .will be rescheduled by the 

Court if hot mooted by the Court's ruling(s) on the partial merits briefing 

authorized hereby. 

2. -plaintij^jl^tipifi^^ 

apjudi^o^iilij^ef.^^ 

0^menl'TOUStib|^ildtyl^^ 

®l?M^^ll?Mlil^lii^^ 
gouH^lJs^tile^tterjfOT 

^i§^[e^iriljow5^ 

3. Memoranda filed pursuant hereto are subject to a 20-page limitation for motion 

and opposition briefs, and a 10-page limit for reply briefs. 

4. If a new material factual allegation is raised for the first time in a response io a 

particular assertion made in a motion or separate statement of undisputed facts 

filed pursuant to tiie bifiircation order, an ex parte {yiplication may be made to the 

Court for a Cose Management Conference so that the party may request the Court 

continue (he relevant hearing date so that limited discovery can be performed on 

the newly raised factual assertions. Cal. R. Court 3.723. The parties making such 

appHcaUon shall schedule such matter in good faith, expressly taking into 

consideration the Court's and the opposing parties' schedule. Counsel may appear 

' at such heajing(s) telephooically. 

STIP. RE: BIFURCATION & PARTIAL MERITS BRIEFING; [PROP.] ORD. 
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FOURTH CAUSE OF ACTION 
WRIT OF MANDATE - RETURN OF SB 140 FUNDS 

California Code of Civil Procedure §§ 526a, 1085 
(By All Plaintiffs / Petitioners Against DOJ Defendants) 

86. All of the above paragraphs are re-alleged and incorporated herein by reference. 

87. DOJ Defendants always have a clear, present, and ministerial duty to refrain from 

accepting or using funds unlawfully appropriated to them, and Plaintiffs always have a right to be 

free from such imlawfiil use of tiie revenues collected from the fees they pay. 

88. Because any fimds already transferred to DOJ Defendants by Defendant ContioUer 

pursuant to SB 140 constituted an illegal appropriation, at least in part, DOJ Defendants have a 

clear, present, and ministerial duty to retum any such fimds to Defendant Controller. 

FIFTH CAUSE OF ACTION: 
WRIT OF MANDATE - REVIEW PROPER AMOUNT OF "DROS FEE" 

(Califomia Penal Code §§ 28225(a) [12076(e)] / 28225(b) [12076(e)]) 
(By All Plaintiffs / Petitioners Against DOJ Defendants) 

89. All of the above paragraphs are re-alleged and incorporated herein by reference. 

^•0^i@l»IiD>e^3^^ 

Penal Code sections 28225(a);[12076(e)] and 28225(b) [12076(e)] to determine"aie amount 

91. On information and belief, DOJ Defendants have been charging the DROS Fee at the 

maximum amoimt statutorily allowed, without first determining whether that amount is "no more 

tiian is necessary to fund" the regulatoiy and enforcement activities for which they are statutorily 

permitted to use DROS Fee revenues. • ' . 

92. The DROS Fee is currentiy imposed by DOJ Defendants on Plaintiffe and other 

firearm purchasers at $19 per firearm transaction, plus $15 per each additional handgun. 

93. Since the year 2004, the DROS Special Account, despite expenditures therefrom 

having been made on imauthorized activities, has accuijiulated an approximately $35 million 

surplus. 

94. Most, if not all, ofthe approximately $35 million in surplus revenues in the DROS 

18 
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Special Account was generated by payers, including Plaintiffs, of the DROS Fee. 

95. Despite amassing a multi-million-dollar surplus, DOJ Defendants have failed to 

properly review the amount of the DROS Fee to ensure that the amount is "no more than is 

necessary to fimd" the activities enumerated at Penal Code section 28225(b)(l)-(I I) 

[12076(e)(l)-(10)]. 

96. ::DOJ Defehdaiits are not complying with their diity to tailor the amount of die DROS 

97. On information and belief, the current amount ofthe DROS Fee exceeds DOJ 

Defendants' actual costs for lawfiilly administering the DROS program. 

98. PLAINTIFFS have been and continuously are irreparably injured by DOJ Defendants' 

imposing the DROS Fee at an amount tiiat accrues a multi-million-dollar surplus without tying 

such amount to DOJ's actual costs for admmistering the DROS program. 

99. Further, even if this Court holds tiiat the use ofDROS Fee fimds for APPS-based law 

enforcement activities is legal, and that the DROS Fee was being charged at a proper amount prior 

to the passage of SB 819, the expansion of the scope of "necessary" costs fiinded by the DROS 

Fee resulting from that new use constitutes a major change in circumstance that requires DOJ 

Defendants to reassess the amount being charged for the DROS Fee based on tiie DOJ 

Defendants' clear, present, and ministerial duty pursuant to Califomia Penal Code sections 

28225(a) [12076(e)] and 28225(b) [12076(e)] to determine "tiie amount necessary to fimd" tiie 

activities enumerated at Penal Code section 28225(b)(l)-(l 1) [12076(e)(l)-(10)] and to only 

charge the DROS Fee at that amoimt. 

100. In light of DOJ Defendants' duties to (I) perform a review to determine "the amount 

necessary to fimd" the activities enumerated at Penal Code section 28225(b)(I)-(l 1) 

[I2076(e)(I)-(10)] and to (2) charge tiie.DROS Fee at tiiat amount or less, DOJ Defendants' 

review of the relevant costs necessarily must include a determination of whether the use ofDROS 

Fee funds for APPS-based law enforcement activities constitutes a tax. What is "necessary" to 

fimd the activities referred to in the pre-SB 819 version of Penal Code section 28225 is different 

from what is "necessary" to fimd "possession"-related law enforcement activities that are yet to be 
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