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SUPERIOR COURT'OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

V.

XAVIER BECERRA, in His Official
Capacity as Attorney General for the State
of Califorma; STEPHEN LINDLEY, in
His Official Capacity as Acting Chief for
the Califorma Department of Justice,
BETTY T. YEE, in Her Official Capacity
as State Controller, and DOES 1 - 10,

Defendants and Respondents.
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DECLARATION OF SCOTT M. FRANKLIN

I, Scott M. Franklin, declare: -

1. I am an attorney at law admitted to practice before all courts of the state of
California. I have personal knowledge of each matter and the facts stated herein as a resuit of my
employment with Michel & Associates, P.C., attorneys for Plaintiffs/Petitioners (*‘Plaintiffs™),
and if called upon and sworn as a witness, I could and would testify competently thereto.

2. | Attached hereto as Exhibit 1 is a true and correct copy of excerpts of Defendants’
Response to Plaintiffs’ Separate Statement in Support of Motion for Adjudication, which
identifies, as is relevant, certain facts identified as undisputed by Plaintiffs and whether
Defendants agreed with such characterizations.

3 Attached hereto as Exhibit 2 is a true and correct copy of the order issued by Judge
Michael P. Kenny in this Action on August 9, 2017.

4, Attéched hereto as Exhibit 3 is a true and correct copy of excerpts of the transcript
of the deposition of David S. Harper.

5. Attached hereto as Exhibit 4 is a true and correct copy of excerpts of the transcript
of the deposition of Stephen J. Lindley.

6. Attached hereto as Exhibit 5 is a true and correct copy of excerpts of Defendants’
Amended Responses to Requests for Admissions (Set Two).

7. Attached hereto as Exhibit 6 is a true and correct copy of excerpts of Defendants’
First Amended Responses to Special Interrogatories {Set One). Attached hereto as Exhibit 6A is a
true and correct copy of excerpts of the Asserﬁbly Committee on Public Safety’s report for the
hearing of June 20, 2011 regarding SB 819 (Leno, 2011).

8. Attached hereto as Exhibit 7 is a true and correct copy of excerpts of the California
State Budget 2011-2012.

9. Attached hereto as Exhibit 8 is a true and correct transcript of statements made at a
California State Senate Public Safety Committee meeting held April 26, 2011 regarding SB 819
(Leno, 2011).

10.  Artached hereto as Exhibit 9 is a true and correct copy of a document titled *““SB
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819 (Leno) APPS Enforcement - Q & A’ obtained from Senator Leno’s file for SB 819 via
Legislative Intent Service.

11.  Based on conversations with opposing counsel and my review of this state’s
publicly available budget documents for the fiscal years 2012-13 through 2017-18, I assume that '
all of the $24 million appropriated via Senate Bill 140 (Leno, 2013) has been spent by the
Department, but I have not received express confirmation on this point. Attached hereto as
Exhibit lb is a true and correct copy of then-Attorney General Kamala Harnis’ letter to the
legislature suggesting the Senate. Bill 140 appropriate was going to soon “expire{.]”

12.  Attached hereto as Exhibit 11 is a true and correct copy of a group of documents
titled “DOJ Programs Funded with DROS Special Fund” that cover fiscal years 2003-04 through

2015-16. These documents were produced in response to discovery requests propounded on the

“Defendants in this case or Bauer v. Harris, 1:11-CV-1440-LJO MJS (E.D. Cal.).

13. Aftached hereto as Exhibit 12 is a set of pie charts created by my office that
graphically represents the salient data presented in Exhabit 11.

14.  Attached hereto as Exhibit 13 is a true and correct copy of excerpts of the
California Department of Justice’s Biennial Report for 2015-2016.

15.  Attached hereto as Exhibit 14 is a true and correct copy of the file-stamped first
page of the first Complaint filed herein.

16.  Attached hereto as Exhibit 15 is a true and correct copy of the Order issued in this
Action by Judge Michael P. Kenny on July 20, 2015,

17.  Attached hereto as Exhibit 16 is a true and correct copy of the Order issued in this
Action by Michael P. Kenny on December 11, 2016; though denominated a tentative ruling, it'
became a final ruling by operation of law, pursuant to Sacramento Superior Court Local Rule
1.06.

18.  Attached hereto as Exhibit 17 is a true and correct copy of excerpts from
Plaintiffs’ Opposition to Defendants’ Motion for Judgment on the Pleadings.

19.  Attached hereto as Exhibit 18 is a true and correct copy of excerpts of the
Stipulation and Order of November 4, 2016, ﬁle& in this matter.

3

DECLARATION OF SCOTT M. FRANKLIN




-~ 3

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

20.  Attached hereto as Exhibit 19 is a true and correct copy of excerpts of the
Amended Complaint Plaintiffs filed herein on December 30, 2015.

21.  Attached hereto as Exhibit 20 is a true and correct copy of the };nitial Statement of
Reasoné published by the Department concerning the rulemaking it proposed in 2010 that would
have reduced the “$19 DROS fee to $14, commensurate with the actual cost of processing a
DROS.”

22.  Attached hereto as Exhibit 21 is a true and correct copy of excerpts of Defendants’
Amended Responses to Form Interrogatbries, Set Three, wherein Defendants admit that the
“dectsion referred to [i.e., the decision to abandoned the 2010 fee reduction rulemaking] did not
become final until approximately October of 2011, when SB 819 becamé law.”

23, Attached hereto as Exhibit 22 is a true and correct copy of excerpts of the order
issued in this Action by Judge Michael P. Kenny on August 9, 2017.

24.  Attached hereto as Exhibit 23 is a true and correct copy of excerpts of Defendants’
Oppositi(;n to Plainnffs’ Motion for Adjudication.

25.  Attached hereto as Exhibit 24 is a true and correct copy of excerpts of Defendaﬁts’
Amended Responses to Requests for Admissions (Set One). |

26.  Attached hereto as Exhibit 25 1s a true and correct copy of excerpts of Defendants’
Responses to Special Interrogatories (Set One).

27.  Attached hereto as Exhibit 26 is a true and correct copy of excerpts of Defendants’
Second Amended Response to Special Interrogatories {Set Two). During an informal disco?ery
conference in Judge Michael P. Kenny’s chambers held about a year ago, I pointed out that, as
stated in Exhibit 26, Defendants had promised to provide the *“Per Transaction Cost” for
processing a DROS Application over a year prior to the conference. In response, Defendants’
counsel, Anthony Hakl, made it clear that the Defendants were not going to follow through on
their promise.

28.  Attached hereto as Exhibit 27 is a true and correct copy of excerpts of Defendants’
First Amended Responses to Requests for Admissions (Set Thrée)‘

29. Attached hereto as Exhibit 28 is a true and correct copy of excerpts of Defendants’
4
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Responses to Special Interrogatories (Set Six).

30.  Attached hereto as Exhibit 29 is a true and correct copy of excerpts of the Report

of the Senate Public Safety Committee for the hearing of April 24, 2001, regarding SB 950

(Brulte, 2001).

31.  Attached hereto as Exhibit 30 is a true and correct copy of excerpt of Defendants’

Third Amended Responses to Form Interrogatories (Set One).

I declare under penalty of perjury under the laws of California that the foregoing is true

and correct, and that this Declaration was executed on December 4, 2018, in Glendale, California.
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Declarant
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XAVIER BECERRA
Attorney Geperal of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R, HAKL
Deputy Attorney General
State Bar No. 197335
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-9041
Fax: (916) 324-8835
E-mail: Anthony.Haki@doj.ca.gov
Attorneys for Defendants and Respondents
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

XAVIER BECERRA, in his official capacity
as Attorney General for the State of
California; STEPHEN LINDLEY, in his
official capacity as Director of the California
Department of Justice Bureau of Firearms;
BETTY 7T. YEE, in her official capacity as
State Controller, and DOES 1-10,

Pefendants and
Respondents.

Case No. 34-2013-80001667

DEFENDANTS’ RESPONSE TO
PLAINTIFFS’ SEPARATE STATEMENT

IN SUPPORT OF MOTION FOR

ADJUDICATION!

Date: August 4,.2017

Time: 9:00 a.m.

Dept: 31

Judge: The Honorable Michael P.
Kenny :

Action Filed: October 16, 2013

! As agreed with plaintiffs, defendants have submitted their own separate statement and
offer this response to plaintifis’ separate statement. Defendants note, though, that such

statements may be of limited utility in assessing plaintiffs* writ of mandate and declaratory relief
claims, which are largely legal claims iovolving statutory construction. (See, e.g., Gilberison v.
Osman (1986) 185 Cal.App.3d 3d 308, 315 [trial court may consider merits of summary judgment
motion despite absence of separate statement where case involves “a single, simple issue” with

minimal evidentiary support), disapproved on other grounds in Woods v. Young (1991) 53 Cal.3d
315, 320.) ‘
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No. | PLAINTIFES® UNDISPUTED FACT | DEFENDANTS' RESPONSES -
2 Undispt
3 Undisputed:
4 The Fee was $2.25 in 1982 when it was Undisputed.
statutorily created to cover the costs of
background checks.
Evidence: AGIC007
5 Undisputed:

b ppmts
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No. | PLAINTIFES’ UNDISPUTED FACT DEFENDANTS' RESPONSES

6 EeZiSlate Capped Uhdispatea:
Evidence::GENT003

8 Section 28225 provides the rules for how | Disputed. Plaintiffs’ description is not a
the Fee should be set, i.e., that the fee complete and accurate summary of Penal
“shall be no more than is necessary to Code §28225, the text of which speaks for
fund the following:” eleven classes of itself.
costs, based on what the Department
determined to be “actual™ or “estimated Evidence: Penal Code §28225
reasonable” costs to pay for the eleven
costs classes identified.
Evidence: Penal Code § 28225

9 Penal Code section 28225 places a duty on | Disputed. Penal Code §28225, the text of
the Department to congider whether the which speaks for itself, does not impose a
amount currently being charged for the ministerial duty on the Department.
DROS fee is excessive, and the ' ,
Department; the Department admits it Evidence: Penal Code §28225, GENTO009-
cannot legally increase the DROS fee to 10, GENT034, AGRFPO00399
an amount the Department believes to be
greater than necessary to fund the costs
referred to in Penal Code section 28225,
Evidence; GENT009-10; GENT(34;
AGRFP000399

10 | The Department deposits DROS fee Undisputed.

monies in the “Dealers’ Record of Sale
Special Account of the General
Fund” (“DROS Fund”).

Evidence;: GENTO004
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PLAINTIFES’ UNDISPUTED FACT

DEFENDANTS* RESPONSES

{111

Revenue from multiple fees is pooled in
the DROS Fund.

Evidence: GENT051-52

Undisputed.

12

Because of that pooling, however, it is
impassible to trace if money paid in via a
particular fee is actually used for costs
related to that particular cost. For
example, it is impossible to determine if a
cost listed in Penal Code Section 28225 is

‘funded from DROS fee funds, money

from a mix of fee sources, or from fee
sources exclusive of the DROS fee.

Evidence: GENT035-36; GENT051-952

Disputed, but not material. Plaintiffs”
description is not an accurate summary of the
evidence cited,

Evidence: GENTO035-36, GENT051-52

13

The Department has claimed herein that it
is “unable to admit or deny™ whether
DROS fee money constitutes a certain
percentage of the money in the DROS
Special Account,

Evidence: GENT035

Disputed, but not material. The cited
document does not stand for the proposition
claimed by plaintiffs.

Evidence: GENTO035

15

The Department contends that Per
Trapsaction Cost (i.e., the average cost of
performing a given transaction, including
a proportional share of overhead costs) of
the DROS process is currently at Jeast
$19.00.

Evidence: GENTO]]

Disputed, but not material. The cited
document does not support the proposition
advanced by plaintiffs.

Evidence: GENTO011
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PLAINTIFFS® UNDISPUTED FACT DEFENDANTS’ RESPONSES

2

A parenthetical note in the “Q&A” packet | Disputed, but not material, Many of the
also shows that the Department was details regarding the cited document are not

Evidence: GENT125-27

| involved iz the revision of SB 819 when it known, included but not limited to its date,
-| the new Section 1 was added.

author, and any intended recipients.

Evidence: GENT125-27

see also Decl. of Anthony R. Hakl in Supp.
of Defs.” Mot. for Summ. Adjud. (“Hakl
Decl.”), Exh. O at pp. 54-58 [discussing the
nature of “Q & A” document relied upon by

plaintiffs).)
66 Unidisputed:
GENT102:03
67 | Senator Leno and the Department worked | Disputed, but not material. The cited
together extensively in promoting SB 819. | document does not support plaintiffs’
characterization.
Evidence: GENT154A '
Evidence: GENT154A
68 | While discussing SB 819 with the Disputed, but not material. The cited
legislature and the public, Senator Leno documents do not support plaintiffs’
and the Department both made it very characterization, '

clear that SB 819 only applied to funding
for APPS-based law enforcement

activities.

Evidence: GENT104; GENT125-127;

Evidence: GENT104; GENT125-127, GENT147-150

GENT147-150
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No. | PLAINTIFFS’ UNDISPUTED FACT | DEFENDANTS’ RESPONSES

77 | Once SB 819 became law, the Department | Disputed, but not material. The cited
started to use the DROS Fund for documents do not support plaintiffs’
investigations of people who were nofon | characterization in the first sentence. As to
the APPS list. The Department claims SB | the second sentence, it is not a statement of
819 authorized DROS Fund money to be | fact, although defendants generally
spent on law enforcement activities related | understand the distinction plaintiifs are
to removing firearms from the possession | drawing.
of prohibited persons, whereas Plaintiffs
contend SB 819 is expressly limited to Evidence: GENT069-71; GENT077
funding APPS-based law enforcement
activities.
Evidence: GENT(069-71; GENTQ77 (See
also the First Amended Complaint and
Answer to the First Amended Complaint.)

7R | P
Taw
ou
Bvid ENT40; GENTOLL,
GENTG ENT095:96; GENT(98:99.

79 | The list of costs funded from the DROS | Disputed, but not material. The relevant

Fund but not referred to in section 28225
also includes the cost of legislative
analysis done by the department.

Evidence: GENT076

deposition testimony is: “So, if there'sa
legislation that comes through, we have to
produce a bill analysis for both entities or -
both burean and the division. So, in the
Bureau of Firearms we have staff that would
work on that and analyze the impact to the
department as it relates to the Bureau of
Firearms and their work is paid for out of the
DROS account.”

Evidence: GENTO076; see also section
28225, subd. (b)(11)

19
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Dated: June 30, 2017

SA2013113332
12741613.doc

Respectfully Submitted,

XAVIER BECERRA

Attorney General of California
STEPAN A, HAYTAYAN

Supegpvising Dgputy Attorney General

ANTHONY R:HAKL
Deputy Attorney General
Artorneys for Defendants and Respondents
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By S. Lee, Depuiy Clerk

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667-CU-WM-GDS

MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS

ASSOCIATION,

: RULING ON SUBMITTED MATTER:
Plaintiffs and Petitioners, MOTIONS FOR ADJUDICATION OF

V. PLAINTIF¥S’ FIFTH AND NINTH

CAUSES OF ACTION
XAVIER BECERRA, in His Official
Capacity as Attorney General for the
State of California; STEPHEN
LINDLEY, in His Official Capacity as
Acting Chief for the California
Department of Justice, BETTY T. YEE,
in her official capacity as State
Controller, and DOES 1-14,

Defendants and Respondents.

[

ssues its ruling on the submitted matter which reflects a revision on the Ninth Cause of Action.

This matter came on regularly for hearing on August 4, 2017. The parties appeared and

resented oral argument, after which the Court took the matter under submission. The Court now

I.  Introduction
In this matter, Plaintiffs contend Defendants have been improperly imposing a fe.é, the
Dealer’s Record of Sale transaction fee (hereinafter the “DROS Fee™) on firearm purchasers

without calculating the proper fee amount, and then have been using the funds collected outside

1
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necessary.” Defendants have also not identified any activities they claim trigger a DROS Fee
review. “Regularly monitors™ is vague and provides no indication as to the level of review, steps
completed, and Deéfendants do not identify any sort of documentation produced from the “regular

monitoring.”

n: Defendants’ motion for adjudication is

DENIED as to the fifth cause of action.

Plaintiffs further argue, to the extent the Department has been calculating the DROS Fee,
it has been using an improper Macro Review Process, instead of‘complying with the statutory
direction of ;ection 28225, subdivision (c), including that they consider the “estimated reasonable
costs of department firearms-related regulatory and enforcement activities related to the sale,
purchésc, possession, loan, or transfer of firearms...” Plaintiffs contend the statutory
authorization is narrow, and the Department has only looked at the total amount.of money going -
into and out of the DROS Fee account, instead of analyzing the specific categories. However, as
the Court has aiready found, the Department has failed to provide evidence of any calculations
being done sufficient to discharge the review section 28225 requires. Accordingly, it wil".l not
opine as to whether a_particular potential calculation method is appropriate.

B. Ninth Canse of Action

The ninth canse of action alleges Defendants have been using the DROS Fee funds for
activities outside of those statutorily authorized. Plaintiffs seek a declaration that SB 819 does not
permit Defendants to use DROS Special Account Funds for “some use other than APPS-based

8
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The starting point for the task of statutory interpretation is the language of the statute
itself, because it generally provides the most reliable indicator of legislative intent. (See; Murphy
v. Kenneth Cole Productions (2007) 40 Cal.4th 1094, 1103.) The language used in a statute is to
be interpreted in accordance with its usual, ordinary meaning, and if there is no ambiguity in the
statute, the plain meaning prevails. (See, People v. Snook (1997) 16 Cal.4th 1210, 1215.) The -
Court must also consider any uncodified statutory langnage because “an uncodified section is part
of the statutory law.” (Carter v. California Dept. of Veterans Aﬂ&ir; (2006) 38 Cal.4th 914, 925.)
Although statements of intent “in an uncodified section do not con;‘er power, determine rights, or

enlarge the scope of a measure, they properly may be utilized as an aid in construing a statute.”

()

2gislature’amended section 28225 to'include:

““limited purpose of funding enforcement Of the Armed- Profibited
ovérall'concem with illégal

jecific:intent declaredin

£possestion”-as used in'section 78225; Subdivisisn ()] dsed dotivities.
Accordingly, Plaintiffs’ motion for adjudication as to the ninth cause of action is GRANTED.
Defendants’ motion for adjudication as to the ninth cause of action is DENIED.

1t

I

H
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V. Conclusion

The phrase “no more than necessary” as used in section 28225 imposes a ministerial duty
to perform a reassessment of the DROS Fee more frequently than every thirteen years.
Défendants -have failed to perform this duty, consequently Plaintiffs’ motion for adjudication is
GRANTED as to the fifth cause of action, while Defendants’ is DENIED.

The plain langnage of subdivision (b)(11) does not specify to what “possession” activities
it refers. However, SB 819, section 1, subdivision (g) makes clear that “possession” is limited to
APPS-based enforcement. Plaintiffs* motion for adjudication is GRANTED as to the ninth cause
of action, while Defendants’ is DENIED.

DATED: August 9, 2017

MICHAEL P, KENNY

Judge MICHAEL P. KENNY
Superior Court of California,
County of Sacramento

CERTIFICATE OF SERVICE BY MAILING
(C.C.P. Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of Califomia, County of
Sacramento, do declare under penalty of perjury that I did this date place a copy of the above-
entitled RULING ON SUBMITTED MATTER in envelopes addressed to each of the parties, or

their counsel of record as stated below, with sufficient postage affixed thereto and deposited the

_same in the United States Post Office at 720 9™ Street, Sacramento, California.

SCOTT M. FRANKLIN, ESQ. ANTHONY R. HAKL
Michel & Associates, P.C. Deputy Attorney General
180 E. Ocean Boulevard, Suite 200 P.O. Box 944255
Long Beach, CA 90802 Sacramento, CA 94244-2550

Superior Court of Califoraia,

County of Sacramento
Dated: August 9, 2017 By: S. LEE

Deputy Clerk
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DAVID SCOTT HARPER January 30, 2017

GENTRY vs HARRIS

1

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO
--00o- -
DAVID GENTRY, JAMES
PARKER, MARK MIDLAM,

JAMES BASS, and CALGUNS
SHOQTING SPORTS

ASSOCIATION,
Plaintiffs and
Petitioners,

vVEe. Case No. 34-2013-80001667

KAMALA HARRIS, in Her
Official Capacity as
Attorney General for the
State of California;
STEPHEN LINDLEY, in His
Official Capacity as
Acting Chief for the
California Department of
Justice, BETTY YEE, in
Her QOfficial Capacity as
State Controcller for the
State of California and
DOES 1-10,

Defendants and
Respeondents.

/

DEPOSITION OF

DAVID SCOTT HARPER
January 30, 2017
8:46 a.m.

1300 I Street
Sacramento, California

LAURIE D. LERDA, CSR No. 2649 \

@, ESQUIRE - 800.211.DEPO (3376)

EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017

GENTRY vs HARRIS

64

A, Exactly. Background check, yeah.

And possibly even gun show if gun show is
DROS funded. So, any of the programs that receive
funding from DROS they would be analyzed or

considered in kind of in totality that, you know,
for those activities.

Q. As part of the process of setting the
given to any benefit that goes to the fee payer?
to the fee payer. That's a legal term also.

BY MR. FRANKLIN:

Q. No. T don't mean -- I don't mean.it in a

English sense.

quite frankly.

costs that we've been discussing, are you aware of

that the DROS fee is the appropriate fund source or

the DROS Fund is the appropriate fund source to pay

DROS fee is there any -- is there any consideration

MR. HAKL: Objection, vague, as to benefit

legal sense. I mean it in just a, you know, common

A. Yeah. No. I don't understand the question

0. And then other than the type of programatic

@ ESQUIRE 800.211.DEPO (3376)

OEPOSITION SOLUTIONS ESQUifGSOIUﬁOﬂS.Com
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support all the existing activities within the
Bureau of Firearms that rely on the DROS Fund.
But that could change in the future?
A. Absolutely. It could change. It could go

up. It could could go down.

1

2
3|0

4

5

6
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20 Q. And I think you've already answered this

21 question. Looking at total revenue and expenditures

22 going in and out of the DROS Special Account, is that
23 ‘the method used for monitoring the amount of reserve

24 in that account?

25 A. That's a component of it, ves.
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1 | still. Wwhat I can say is that; um, the services the
2 attorneys provide to the Bureau of Firearms on behalf
3 of the DROS account and somehow support the statutes
4 | within the firearm statutes or the operations of the
5 bureau or some conlbination of the two.

6 BY MR. FRANKLIN:

7 Q. Do you know whether or not there are

8 attorneys who are not in the Civil Law is it section,

9 Civil Law Section?

10 | A. Civil Law Division.

11 | Q. ~ Division.

12 A. Yeah.

13 Q. That are paid for out of the

14 DROS Special Account?
15 MR. HAKL: Objection. Vague.
16 You got -- you lost me with a couple

17 negatives there. That's all.

18 BY MR. FRANKLIN:
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12 Shortly after General Brown took office the
13 department went through a major reorganization and
14 | there was some consolidations in the Division of

15 Law Enforcement. So they collapsed what were a lot
16 of stand-alone divisions back then and created

17 bureaus.

18 And so in the context of those bureaus, one
19 of the other changes we made is we tried to

20 transition the attorneys out of the bureaus back

21 into the legal sections of the department, and it

22 | was primarily due to chain of command issues so that
23 the attorneys could get their direction from

24 Supervising Deputy Attorney General's and so to that

25 nature chain of, you know, chain of work types of

é ESQUI E 800.211.DEPO (3376)
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REPORTER'S CERTIFICATION

I, Laurie D. Lerda, a Certified Shorthand
Reporter in and for the State of California, do

hereby certify:

That the foregoing witness was by me duly sworn;
that the deposition was then taken before me at the
time and place herein set forth; that the testimony
and proceedings were reported stenographically by me
and later transcribed into typewriting under my
direction; that the foregoing is a frue record of the

testimony and proceedings taken at that time.

IN WITNESS WHEREOF, I have subscribed my name

this 7th day of February, 2017.
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1 A. Yes.

2 Q. Do you believe you were involved in the

3 drafting of this section?

4 | A. I at least reviewed it.

5 Q. Okay. If I could have you turn tc page --
6 I'm sorry. It's the bottom of page 18 thé line that
7 | says: "Significant APPS cases include the

8 following{" Do you see that line?

9 A. Yes, . sir. |

10 Q. When you at least reviewed this document,

11 did you have an understanding of what the phrase

12 APPS cases was intended to mean?

13 A. ' I have my reference to what I believe APPS

14 | means, yes.

DEROSITION SOLUTIONS ) ESQUirESO]UﬁOﬂS. com
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Q. Okay. So, not as to a specific case or

incident, but can you give me an example of an APPS
case thét is not from the APPS list?
A, We get a call from a citizen, an ex-wﬁfe,
sometimes, you know, family members about an
individual who is noﬁ prohibited for one reason or
another and that they have firearms that the
department might not necessarily know about.
Q. And then the department in that instance:
may take steps to determine if that person should
have the firearm removed from that person's
possession? |
A, © Yes. And we have a duty for public safety.
MR. FRANKLIN: I believe that's the only
question I have for that document.
And then this is going to be marked as
Exhibit 3. And I will represent it is a
press release that I obtained from the
Attorney General's Web site.

(Exhibit No. 3 was marked)
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1 | work would be system-generated cases.
2 | BY MR. FRANKLIN:

3 Q. And just to clarify the record,

4 system-generated means?

5 A. The APPS system generated the hit --

6 | Q. Uh-huh.

7 | A. -- identifying the perscn as being armed
8 | prohibited. Analysts confirm that, agents confirm
9 that, and they go out into the field and investigate
10 that individual.

11 Q. To the best of your knowledge after SB 819
12 became effective, do you know if the department has
13 used DROS Special Account money to reimburse local
14 law enforcement of APPS based activities?

15 A. We have not as of yet.

16 Q. Is that something that's on the horizon?
17 | A. I believe in the 2016-17 state budget it
18 authorized the department $5 million to
12 reimburse local law enforcement agencies for
20 their assistance to the Bureau of Firearms in
21 | their APPS work.

22 The criteria for that has not been set yet.
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16 Q. Okay. How many cases are you aware of where
17 the money from the DROS Special Account was used to

18 pay for the defense of a firearm-related matter?

19 A. I could not give you that number. A lot.
20 0. . Would you be comfortable in estimating?
21 You know, we normally do the -- you know,

22 set the range. Would you say it's over 25?7

23 | A. I think you'd have to look at in what time

24 frame.

25 | Q. Let's say the time frame that I gave which I

2 ESQUIRE 000.211.DEPO (3376)
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12 MR. HAKL: You guys bring a lot of lawsuits.
13 BY MR. FRANKLIN;:

S

14 | Q. I don't know who guys you're referring to.
15 Do you have an understanding as to whether
16 | or not there's a way, a specific way for someone
17 reviewing department financial records to calculate
18 how much DROS Special Account money is spent on

15 attorneys in a given Year?

20 A. Yes.

21 Q. Can you exﬁlain to me how that would be

22 done? | | |

23 | A. So there would be at least two ways.

24 | The bureau has different line items in each

25 of our what we call our cost codes.
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8o, I'm going to ask another gquestion which

will further help me answer that and that is:

0. Okay. So, I reserve the right to think
about this a little bit more off the record, but I
suspect that's going to resolve some of this issue,
because until this moment right now I didn't know
that that was the case.

Borrow this.

So, one of the topics that you were
designated as Person Most'Knowledgeable or Qualified
on was topic 1l6.

And what we were,looking for on that is an
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1 | A. I wouldn't say we're a burden on the

2 | taxpayers of California for the work that we do.

3 Q. Oh. That's a fair point. |

4

&

9
10’

20 Q. And that's, well, correct me if I'm wrong,
21 that's also true as to other people who are

22 illegally in possession of firearms who are not on
23 the APPS 1ist?

24 | A. Why would they be illegally in charge or in

25 possession of firearms? Do they have an assault
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1 BY MR. FRANKLIN:

2 Q. After Senate Bill 819 became law, did the

3 way in which the amount of the DROS fee is analyzed
4 | by the department changé in any way?

5 A. I think you have to talk about time frame.
6 Initially, no, it did not.

7 Q. And then after initially?

8 | A. Yes. Because there's now a cost associated
9
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Q. So, is it fair to state that the amount of
the money being spent on APPS-based law enforcement
activities is a consideration when the department
analyzes the propriety of the DROS fee being
charged?

A. I would use a different word than propriety.

But is that a calculation in the costs that
is covered by the DROS fee, yes.

Q. And that's new at some point after
Senate Bill 819 became law, correct?
A. Not necessarilf.

So we had an APPS program before 819.

B19 just allowed the expansion of that fee
to cover possession that deals a lot with the APPS
program. And, yes, it's covered under that.

Some of that change in the budget was done
at the Governor's level not at the department level.

And then recently other parts of the
APPS program had been moved in part to other
funding sources besides DROS.

0. Well, since SB 819 became law, does the
department consider anything about the specific

individuals paying the DROS fee when looking at what
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Q. And that is the question I was looking to

have answered so I can cross some stuff out.

Okay. On tﬁe other side of the coin,
are there any benefits to DROS fee payers that get
considered when the DROS amount review occurs?

MR. HAKL: Just objection in terms of I mean
burdens and benefits.can be legal terms of art when
it comes to --

MR. FRANKLIN: Sure.

MR. HAKL: -- you know, some of the claims
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1 in this case about tax versus fee and all that.

2 So, you know, to the extent you're going to

7% ]

talk about burdens and benefits that's just an
cbjection that it calls for a legal conclusion and
the term may be vague depending on how you intend it.
But he can answer your quéstions to the extent he
can.

THE WITNESS: Can you answer or ask that

w o 1 gy U

again, please.

10 BY MR. FRANKLIN:
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13 Q. So I have one more question on this.

14 The benefits of APPS-based law enforcement
15 activities, is that a benefit that goes to the

16 DROS fee payers or is that a benefit that goes to the
17 | .public? l

18 ' MR. HAKL: Same objection regarding benefit,
19 | but you can answer the questiomn.

20 THE WITNESS: 1Is there an impact to society
21 as a whole for public safety through APPS

22 enforcement, yes. Is there a benefit to the

23 | individual gun owner, yes. But the problem is caused
24 by people who purchase, possess, use firearms.

25 ' If you don't have a firearm, you're not
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A. I know that they wanted -- because of the

trangition, they didn't want to do something that was
going to affect the next administration and that was

done on a variety of different issues.

bropas

Q. Do you know i1f there was ever any public
explanation from the department regarding the end of
that 2010 rulemaking process?

A. | I don't know that.

Q. And then there's a second part of the
proposed rulemaking regarding the annual review of
the DROS Special Account.

A Do you remember any separate discussion
about why that part of the rulemaking would be
abandoned?

A. I mean the entire rulemaking package was --
did not move forward so...

Q. The reason I'm asking is because I could at
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REPORTER'S CERTIFICATION

I, Laurie D. Lerda, a Certified Shorthand

Reporter in and for the State of California, do

hereby certify:

That the foregoing witness was by me duly sworn;
that the deposition was then taken before me at the
time and place herein set forth; that the testimony
‘and proceedings were reported stenographically by me
and later transcribed into typewriting under my
direction; that the foregoing is a true record of the

testimony and proceedings taken at that time.

IN WITNESS WHERECF, I have subscribed my name

this ist day of June, 2017.
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Laurie D. Lerda, CSR No. 3649
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KAMALA D. HARRIS
Attorney General of California
STEPAN A, HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL, State Bar No. 197335
Deputy Attorney General

1300 I Street, Suite 125

P.0. Box 944255

Sacramento, CA 94244- 2550

Telephone: (916) 322-9041

Fax: (916) 324-8835

E-mail: Anthony.Hakl@doj.ca.gov
Attorrieys far Defendants and Respondents

SUPER'IOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO
DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667
MARK MID LAM, JAMES BASS, and | ,
CALGUNS SHOOTING SPORTS DEFENDANTS ATTORNEY GENERAL
ASSOCIATION, , KAMALA HARRIS AND BUREAU OF

. FIREARMS CHIEF STEPHEN
Plaintiffs and Petitioners, | LINDLEY’S SECOND AMENDED
RESPONSES TO REQUESTS FOR
V. : ADMISSIONS

(SET ONE)

KAMALA HARRIS, in Her Official .
Capacity as Attomey General for the State
of California; STEPHEN LINDLEY, in His
Official Capacnty as Acting Chief for the
California Department of Justice, JOHN -
CHIANG, in his official capacity as State
Controller, and DOES 1-10,

Defendants and Respondents.

-

PROPOUNDING PARTY: PLAINTIFFS

RESPONDING PARTY: - DEFENDANTS ATTORNEY GENERAL KAMALA
HARRIS AND BUREAU OF FIREARMS CHIEF
~ STEPHEN LINDLEY
SET NUMBER; ~ ONE
1

Defendants Atiorney General Kamala Harris and Bureau of Firearms Chief Stephen Lindley’s
Second Amended Responses to Requests for Admissions (Set One) (34-2013-80001667)
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by statute on another basis as described in Tackett v. City of Huntington Beach (1994) 22
Cal.App.4th 60, 64-65.)

Without waiving this objection, defendants respond as follows:

Denied, |
REQUEST FOR ADMISSION NO. 20:

Admit that a person purchasing a firearm in California cannot “opt out” of paying a
portion of the DROS FEE based on an objection to thé use of DROS FEES being used to fund
APPS, |

RESPONSE TO REQUEST FOR ADMISSION NO. 20:
Admitted. '

- REQUEST FOR ADMISSION NO. 21:

of DROS fiiflds'does fiot,operate as a-iax; The request is also an improper use of the request for
admission procedure. The purpose of that procedure is to expedile trials and to eliminate the need
for proof when matters are not legitimately contested. (Cembrook v. Superior Court (1961) 56
Cal.2d 423, 429; see also Stul! v. Sparrow (2001) 92 Cal.App.4th 860, 864.) In the event the legal
issue implicated by this request becomes relevant, defendants will contest the issue at trial. Tﬁe
request for admission device is not intended to provide a windfall to litigants in grahting a
substantive victory m the case by deeming material issues admitted. St. Mary v. Superior Court
(2014) 223 Cal.App.4th 762, 783-784. Section 2033 is “calculated to compel admissions as to all

things that cannot reasonably be controverted” not to provide “gotcha,” after-the-fact penalties for

" pressing issues that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal.App.2d

48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although the admissions
procedure is designed to expedite matters by avoiding trial on undisputed issues, the request at

issue here did not include issues as to which the parties- might conceivably agree.”], superseded
C)

Defendants Attorney General Kamala Harris and Bureau of Firearms Chief Stephen Lindley’s
Second Amended Responses to Requests for Admissions (Set One) (34-2013-80001667)
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RESPONSE TO REQUEST FOR ADMISSION NO. 115:
- Admitted, although it should be noted that this was a function of how the DROS Spccial
account is.maintaincd.

REQUEST FOR ADMISSION NO. 116:

Admit that, at some time after 2004, funds from the DROS SPECIAL ACCOUNT were

used for costs arising from the processing of Certificate of Eligibility applications performed by

CALDQJ.
RESPONSE TO REQUEST FOR ADMISSION NO. 116:
Admitted.
REQUEST FOR ADMISSION NQ. 117;
Admit APPS’ primary use is as an investigatory tool for law cnforcement;

RESPONSE TO REQUEST FOR ADMISSION NO. 117:

Admitted. A
Dated: September 15, 2015 . Respectfully Submilied,
Kamara D. HARRIS
Attorney General of California
Deputy Attorney General
Attorneys for Defendants and Respondents
SA2(13113332 :
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Defendants Atiomey General Kamala Harris and Bureau of Firearms Chief Stephen i..indley's
Second Amended Responses to Requests for Admissions (Set One) (34-2013-80001667)
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XAVIER BECERRA
Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL
Acting Supervising Deputy Attorney General
State Bar No. 197335

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 210-6065

Fax: (916)324-8835

E-mail: Anthony.Hakl@doj.ca.gov
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO
DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667
MARK MID LAM, JAMES BASS, and ‘
CALGUNS SHOOTING SPORTS DEFENDANTS ATTORNEY GENERAL
ASSOCIATION, XAVIER BECERRA AND BUREAU OF

FIREARMS DIRECTOR STEPHEN
Plaintiffs and Petitioners, | LINDLEY'S FIRST AMENDED

: RESPONSES TO SPECIAL
v, INTERROGATORIES (SET FOUR)

XAVIER BECERRA, in his Official
Capacity as Afttorney Genersl for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, Betty T.
Yee, in her official capaecity as State
Controller, and DOES 1-10,

Defendants and
Respondents,

1

Defendants’ First Amended Responses to Special Interrogatories, Set No. 4 (34-2013-80001667)
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2 Wilder v. DOJ, San Diego County Superior Court — No. 37-2016-00037721
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relevantbudger documients)

INTERROGATORY NO. 38:

Provide the expenditure subtotals that were used in calculating the total $28,616,000 of
expenditures related to “Department of Justice (State Operations)” that were funded from the
DROS SPECIAL ACCOUNT for fiscal year 2014-2015; this interrogatory is based on data stated
in California’s 2016-2017 budget, though responding to this interrogatory does not require
reference thereto by the responding parties,

RESPONSE TO INTERROGATORY NO. 38:-

Defendants object to this interrogatory. This interrogatory is irrelevant to causes of action
remaining in this case, which involve legal questions, as opposed to factual ones. ltis also
objectionahle because it requires referring to other documents in order to respond, despite
]Slainﬁﬁ's’ contention to the contrary, While plaintiffs appear to be referring to a line item ina
state budget, it is not clear what item plaintiffs are referring to. Finally, the interrogatory states it
is “based on data stated in California’s 2016-2017 budget,” which may be a document authored
by the Legislature (not the Department of Justice) and signed by the Governor. Therefore, the
question may seek information equally available to plaintiffs.

Without waiving these objections, and having met and conferred with plaintiffs regarding
the scope of this interrogatory and the desired information, defendants respond as follows:

The expenditure subtotals totaling $28,616,077 are listed on the document Bates numbered
AGRFP001276. Those subtotals are further detailed on the supporting documents Bates

numbered AGRFP001277 through AGR¥P001294.
4

Defendants’ First Amended Responses to Specia] Interrogatories, Set No. 4 (34-2013-80001667)
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Date of Hearing: June 21, 2011
Counsel: Gabriel Caswell

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Tom Anmniano, Char _

SB 819 (Leno) — As Amended: Apri 14, 2011

SUMMARY: Provides that the Department of Justice (DOJ) may use dealer record of sale
(DROS) funds for costs associated with its firearms-related regulatory and enforcement activities

regarding the possession, as well as the sale, purchase, loan, or transfer, of firearms,” as specified.
Specifically, this bill

1) Authorizes the using the DOJ purchaser fee to fund the DOJ's firearms-related regulatory and
enforcement activities related to the possession of freams.

2) Makes the following findings and declarations:

a)

b)

d)

California is the first and only state in the nation to establish an autonmted system for
tracking handgun and assault weapon owners who might fall into a prohibited status,

DOJ 15 required to mamtain an online database, which is currently known as the "Armed
Prohibited Persons System" (APPS), which cross-references all handgun and assault
weapon owrners across the state against criminal history records to determine persons who
have been, or will become, prohibited from possessing a firearm subsequent to the legal
acquisition or registration of a frearm or assault weapon.

The DOJ is firther requred to provide authorized law enforcement agencies with inquiry
capabilities and investigative assistance to determine the prohibition status of a person of
mierest.

Each day, the list of armed prohibited persons in California increases by about 15 to 20
people. There are currently more than 18,000 armed prohbited persons in California.
Collectively, these individuals are believed to be in possession of over 34,000 handguns
and 1,590 assault weapons. The illegal possession of these frearms presents a substantial
danger to public safety.

Neither the DOJ nor local law enforcement has sufficient resources to confiscate the
enormous backlog of weapons, nor can they keep up with the daily nflux of newly
prohbited persons.

A DROS fee is imposed upon every sak or transfer of a firearm by a deaker in California.
Exsting law authorizes the DOJ to utilize these finds for firearms-related regulatory and
enforcement activities related to the sak, purchase, loan, or transfer of firearms pursuant
to any provision listed in Penal Code Section 16580, but not expressly for the
enforcement activities related to possession.



SB 819
Page 2

g) Rather than placing an additional burden on the taxpayers of California to find enhanced
enforcement of the existing armed prohibited persons program, it is the intent of the
Legislature in enacting this bill to allow the DOJ to utilize the DROS Account for the
additional limited purpose of funding enforcement of the APPS.

EXISTING LAW:

1

2

-3

4)

)

6)

7

States that it shall be unlawful for any person to sell or otherwise dispose of any firearm or
ammmumnition to persons if that person is under indictment or has been convicted of specified
crimes, is under a restraining order, has been commitied 10 a mental institution, and other
specified disqualifying factors. (18 U.S.C. Section 922))

Requires that persons who sell, lease, or transfer firearns be licensed by California. (Penal
Code Sections 26500 and 26700, et seq.)

Sets forth a series of requrements to be state licensed by DOJ, which provides that to be
recognized as state licensed, a person must be on a centralized list of gun dealers and allows

access to the cenfralized list by authorized persons for various reasons. (Penal Code Section
26700.) '

Requires that firearms dealers obtain certain identifying inforrmation from firearms
purchasers and forward that information, via electronic transfer to DOJ to perform a
background check on the purchaser to determine whether he or she is prohibited from
possessing a firearm.  The record of applicant information st be transmitted to the DOJ in
Sacramento by electronic transfer on the date of the application to purchase. The original of
each record of electronic transfer shall be retamed by the dealer in consecutive order. Each
orignal shall become the permanent record of the transaction that shall be retamed for not
less than three years from the date of the last transaction and shall be provided for the
nspection of any peace officer, DOJ employee designated by the Attorney Gereral, or agent
of the Federal Bureau of Akohol, Tobacco, Firearms, and Explosives upon the presentation
of proper identification, but no information shall be compiled therefrom regarding the
purchasers or other transferces of firearms that are not pistols, revolvers, or other firearms
capable of being concealed upon the person. (Penal Code Sections 28160 to 28220.)

Requires handguns to be centrally registered attime of transfer or sale by way of transfer
forms centrally compiled by the DOJ. DOJ is required to keep a registry from data sent to
DOJ mdicating who owns what handgun by make, model, and serial number and the date
thereof [Penal Code Section 11106(a) and (c).]

Requires that, upon receipt of the purchaser's information, DOJ shall examine its records, as
well as those records that it is authorized to request from the California Department of
Mental Health (DMH) pursuant to Welfare and Institutions Code (WIC) Section 8104, in
order to determine if the purchaser is prohibited from purchasing a firrarm because of a prior
felony conviction or because they had previously purchased a handgun within the last 30
days, or because they had received patient treatment for a memtal healtth disorder, as
specified. (Penal Code Section 28220.)

States that, to the extent finding is available, DOJ may participate in the National Instant
Crminz]l Background Check System (NICS), as specified, and, if that participation i
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mnplemented, shall notify the dealer and the chief of the police department of the city or city
and county i which the sale was made, or if the sale was made in a district i which there i
no nunicipal police department, the sheriff of the county in which the sale was made, that the
purchaser is a person prohbited from acquiring a frearm under federal bhw. (Penal Code
Section 28220.)

States that if DOJ determines that the purchaser is prohibted from possessing a firearm, as
specified, it shall immediately notify the dealer and the chief of the polce department of the
city or city and county in which the sale was made, or if the sale was made i a district in
which there is no mumicipal police department, the sheriff of the county in which the sale was
made, of that fact. (Pemal Code Section 28220.) _

States that no person who has been taken mto custody, found to be a danger to himself,
herself or others, and, as a result, admitted to a specified mental health facility, shall own,
possess, control, receive, or purchase, or attempt to own, possess, control, receive, or
purchase any frearm for a period of five years after the person is released from the facility,
except as specified. [WIC Section 8103(f)(1).] For each such person, the facility shall
immediately, on the date of admission, submit a report to DOJ, on a form prescribed by DOJ,
containing mformation that includes, but is not lmited to, the identity of the person and the
legal grounds upon which the person was admitted to the facility. [WIC Section
8103(B(2)(A).]

10) No person who has been certified for intensive treatment for a mental disorder, as specified,

shall own, possess, control, receive, or purchase, or atterrpt to owmn, possess, control, receive,
or purchase any firearm for a period of five years and relevant treatment facilities shall report
the identities of such persons to DOJ, as specified. [WIC Section 8103(g).]

lljDOJ may require the dealer to charge each firearm purchaser a fee not to exceed $14, except

that the fee may be increased at a rate not to exceed any increase i the Califomia Consumer
Price Index as compiled and reported by the Department of Industrial Relations. This fee,
kriown as the Dealer Record of Sale or DROS fee, shall be no more than & necessary to fund
the following:

a) DOJ for the cost of fumishing this information.
b) DOIJ for the cost of meeting its obligations to notify specified persons that they are

prohibited from owning firearms due to their receiving mpatient treatment for a mental
disorder. ‘

¢} Local mental health facilities for state-mandated local costs resulting from the specified
reporting requirements.

d} The DMH for the costs resulting from the specified requirements imposed.

€) Local mental hospilals, sanitariums, and mstitutions for state-mandated local costs
resulting fom the specified reporting requirements.
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f) Local law enforcement agencies for state-mandated local costs resulting from the
notification requirements regarding service of restraining orders, as specified.

g) Local law enforcement agencies for state-mandated local costs resulting fiom the
notification requirements regarding specified persons prohibited from owning fireanus
due to therr receiving mpatient treatment for a mental disorder.

h) For the aciual costs associated with the electronic of telephonic transfer of information, as
specified.

i} The Department of Food and Agriculture for the costs resulting from the notification
provisions regarding importing firearms mio the state, as specified.

J) DOJ for the costs associated with public education requirements regarding importation of
firearms into California, as specified.

k) DOIJ for the costs associated with funding DOJ firearms-related regulatory and
enforcement activities related to the sale, purchase, loan, or transfer of firearms pursuant
to amy provision listed in Section 16580. [Penal Code Section 28225(a) and (b).]

12) The fee established pursuant to this section shall not exceed the sum of the actual processing
costs of the DOJ, the estimated reasonable costs of the local mental health facilities for
complying with the reporting requrements imposed as specified, the costs of DMH for
conplying with the requrements imposed as specified, the estimated reasonable costs of
local mental hospitals, sanitariums, and mstitutions for complying with the reporting
requirements imposed as specified, the estimated reasonable costs of local law enforcement
agencies for conplying with the notification requirements, as specified, the estimated
reasonable costs of local law enforcement agencies for complying with the notification
requirements imposed as specified, the estimated reasonable costs of the Department of Food

- and Agriculture for the costs resulting from the specified notification provisions, the

* estimated reasonable costs of the DOJ for the costs associated with public education

* requirements regarding imporiation of frearms into California, and the estimated reasonable
costs of DOJ firearms-related regulatory and enforcement activities related to the sale,
purchase, loan, or transfer of firearms pursuant to specified provisions of law pertaining to
frearms. [Penal Code Section 28225(c).]

13) DOJ may charge a fee sufficient to reimburse it for each of the following but not to exceed
$14, except that the fee may be mcreased at a rate not to exceed any increase n the
California Consumer Price Index as compiled and reported by the Department of Industrial
Relations:

a) For the actual costs associated with the preparation, sale, processing, and filing of forms
or reports required or utilized pursuant to any provision listed in Penal Code Section
16585(a).

b) For the actual processing costs associated with the submission of a DROS to the DOJ.
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¢) For the actual costs associated with the preparation, sale, processing, and filing of rei:orts
utilized pursuant to Penal Code Section 26905, 27565, or 28000, or 27560(1)(a).

d) For the actual costs associated with the electronic or telephonic transfer of information
pursuant to Penal Code Section 28215.

e} Any costs incurred by the DOJ to implement this section shall be reimbursed from fees
collected and charged pursuant to this section ' No fees shall be charged to the dealer
pursuant to Penal Code Section 28225 for lmplementmg this section. (Penal Code
Sectlon 28230.)

14) All money received by the DOJ pursuant to this article shall be deposited m the DROS
Special Account of the General Fund, which is hereby created, to be available, upon
appropriation by the Legshture, for expenditure by the DOJ to offset the costs incurred
pursuant to any of the following:

a) This article.
b) Annual mspections of permitted destructive devices. (Penal Code Section 18510.)
¢} Regulating firearms transaction between licensed dealers. (Penal Code Section 27555.)

d) Conduct public education and notification programs regarding importation of firearms
into California. [Penal Section 27560(d) and (e).]

e) Maintain a list of fderally licensed fireanns dealers in California exempt from the state
dealer licensing requrements, as specified. [Penal Code Section 28450 ef seq.]

~ f) Inspection of mventory of Licensed frearms dealers. (Penal Code Section 31110.)

g) Public education and notification programs regarding registration of assault weapons.
(Penal Code Section 31115.)

h) Retesting of handguns on thc not wnsafe handgun list, as specified. [Penal Code Section
32020(a).]

i) Inspection of nventories of machine guns held under permit. (Penal Code Section
32670.)

3) Inspection of mventories .of short-barreled shotguns and rifies held under permit. (Peral
Code Sections 33320 and 28235.)

15) States the Attomey General shall establish and mamtain an online database to be known as
the Prohibited Armed Persons File. The purpose of the file is to cross-reference persons who
have ownership or possession of a firearm on or afler Jaruary 1, 1991, as indicated by a
record in the Consolidated Firearms Information System, and who, subsequent to the date of
that ownership or possession of a firearm, fall within a class of persons who are prohibited
from owning or possessing a freatm. The mformation contained in the Prohibited Armed
Persons File shall only be availhable to specified entities through the California Law
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Enforcement Telecommunications System, for the purpose of determining if persons are
armed and prohibited ffom possessing firearms. (Penal Code Section 30000.)

FISCAL EFFECT: Unknown

COMMENTS:

1} Author's Statement: "SB 819 will amend the Penal Code to allow the DOJ to use existing
Department resources to provide enhanced enforcement of the APPS which has identified

over 36,000 handguns and assault weapons in the hands of more than 18,000 prohibited
- persons such as convicted felons and the mentally il

"Recently, the New York Times reported on California’s Armed Prohibited Persons File and
the problems it seeks to address:

"By law, Roy Perez should not have had a gun three years ago when he shot his mother 16
times i their home in Baldwin Park, Calif, killing her, and then went next door and killed a
woman and her 4-year-old daughter.

"Mr. Perez, who pleaded guilty to three counts of murder and was sentenced last year to life
in prison, had a history of mental health issues. As a result, even though in 2004 he legally
bought the. 9-millimeter Glock 26 handgun he used, at the time of the shootings his name was
i a statewide law enforcement database as someone whose gun should be taken away,
according to the authorities.

~ "The case highlights a serious vulnerability when it comes to keeping guns out of the hands
~ of the mentally unstable and others, not just in California but across the country.

“In the wake of the Tucson shootings, much attention has been paid to various categories of
people who are legally bamred from buying handguns — those who have been 'adjudicated as
a mental defective,’ have felony convictions, have committed domestic vioknce
misdemeanors and so on. The focus has almost entirely been on gaps i the federal
background check system that is supposed to deny guns to these prohibited buyers.

"There is, however, another major blind spot in the system

"Tens of thousands of gun owners, ke Mr. Perez, bought their weapons legally but under the
" law should no longer have them because of subsequent mental health or criminal issues. In

Mr. Perez’s case, he had been held nvoluntarily by the authorities several times for

psychiatric evaluation, which m California bars a person from possessing a gun for five

years.

"Policing these prohbitions is difficult, however, m most states. The authorities usually have
to stumble upon the weapon m, say, a traffic stop or some other encounter, and run the
person’s name through various record checks.

"California is unique in the country, gun control advocates say, because of iis computerized
database, the APPS. It was created, in part, to enable law enforcement officials to handle the
issue pre-emptively, actively identifying people who legally bought handguns, or registered
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assault weapons, but are now prohibited from having them

"The list had 18,374 names on it as of the beginning of this month — 15 to 20 are added a
day — swamping law enforcement’s ability to keep up. Some police departments admitted
that they had not even tried.

"SB 819 addresses the critical need to enforce existing firearm prohbition laws. Increased
confiscation of unlawfully possessed firearms could result in the prevention of future crimes
and potentially major fiture cost savings associated with avoided prosecution and
mcarceration. This bill is strongly supported local law as well orgamzatlons working to
reduce firearms vioknce I our communities.”

Background: According to the background provided by the author, SB 819 will amend the
Penal Code to allow DOJ to use existing DOJ resources to provide ephanced enforcement of
the APPS which has identified over 36,000 handguns and assault weapons i the hands of
more than 18,000 prohibited persons such as convicted felons and the mentally il SB 819
addresses the critical need to enforce existing firearm prohibition laws.

Enforcement of existing firearms laws are a critical component of the state’s responsbility to
ensure public safety. However, there is a huge blind spot in the system. Tens of thousands
of gun owners bought ther weapons legally, but under law should no longer have them due
to subsequent mental health or criminal issues. In fact, every day, the list of armed

prohibited persons m California grows by about 15 to 20 people. As of Mach 22, 2011, the
Bureau of Firearms identified 18,377 individuals with a prior felony conviction or mental
health disorder that disqualified them from possessing more than 36,000 firearms.

"Although DOJ and local law enforcement have the authority to confiscate these weapons i
the mterest of public safety, the truth is, the situation continues to get worse. Law
enforcement & struggling to disarm people who’ve lost the right to own a gun. Neither DOJ
nor the locals have the resources to confiscate the enormous backlog of weapons, nor can
they keep up with the daily influx of the newly prohibited.”

Armed Prohibited Persons System: California is the first and only state in the nation to
establish an automated system for trackmg handgun and assault weapon owners who pose a
threat to public safety. The APPS maintains information about persons who have been, or
will become, prohibited fom possessing a firearm subsequent to the legal acquisition or
registration of a firearm or an assault weapon. The APPS also provides authorized law
enforcement agencies with inquiry . capabilities to determme the prohibition status of a person
of nterest. DOJ populates APPS with all handgun and assault weapon owners across the
state and matches themn against criminal history records to determine who might fall into a
prohibited status. Automatic notifications from state and federal criminal history systems
will be received daily to determine if there is a match for a current California gun owner.
When a match is found, the system automatically raises a flag to Frrearnms Division staff,
which triggers an imnvestigation mto the person’s - status.

For example, the daily APPS report for March 22, 2011 provided a breakdown of prohibited

persons by county. A few exanples include: Orange County - 1, 163 prohibited persons
with 2,488 illegal handguns; Sacramento County - 516 prohibited persons with 1,037 illegal
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handguns; and San Diego County - 841 prohibited persons with 1,841 illegal handguns

DOJ’s Role m APPS Enforcement: Although the burden for confiscating weapons falls
largely. on local jurisdictions, in practice, most local jurisdictions are too short on resources to
do much or only vaguely aware of how the APPS database works. In fact, 98% of the
individuals removed from the list are a result of DOJ efforts, not local law enforcement.

While DOJ provides locals with access to the list of prohibited persons and has tramed more
than 1,300 officers in its use, DOJ’s own team of 20 agents specifically tasked with
investigating and confiscating the weapons of unlawfu! gun owners has proven to be the most
eflective.

For example, in Los Angeles County, a jurisdiction with 5,871 prohibited persons, local law

enforcement was only able to confiscate weapons i six cases. DOJ was able to confiscale
weapons in 76 cases.

Argument m Support: According to the Legal Commumity Apamst Violence, '[ujnder
current law, DOJ is authorized to require firearms dealers to impose a fee attached to the
purchase of a firearm; under state law, the fees, collected in the Dealers' Record of Sake
Special Accourt of the General Fund ('DROS Fund'), may be used to fund a specific set of
purposes, inchuding DOJ 'regulatory and enforcement activities related to the sale, purchase,
loan, or transfer of firearms.! SB 819 (Leno) would authorize the use of the DROS Fund for
enforcement activities relaled to the possession of firearms.

"DOJ maintains an APPS, which identifies individuak who legally purchased handguns or
assault weapons but subsequently because prohibited from possessing firearms.  APPS
presently contains the names of over 18,000 Californians i possession of over 36,000
handguns and assault weapons, even though these individuals are prohibited from having
guns under state law. The 18,000 prohibited persons mclide convicted felons, domestic
abusers and mentally il ndividuals, among others who have been convicted of serious
crimes that nghtfully disqualify them from firearm ownership. State efforts to disarm
prohibited individuals are currently funded through the Geperal Fund. SB 819 would enable
the use of DROS Fund money for this important purpose.” '

Arpument in Opposition: According to the Califommia Association of Firearms Retailers
(CAFR), "[tlhe money paid to the DROS find by a prospective purchaser or other transferee
of a firearm is a fee to pay for the costs of a criminal and mental history background check to
determine that person's eligibility to lawfully possess a frearm

"The DROS fee is not a regulatory fee, tax, license or other form of non-user charge. CAFR
believes that the DROS find has often been improperly used to find non-background check
activities of DOJ.

"The use of DROS fees as proposed m SB 819 is considered to constifiute a tax on
perspective firearm purchasers since it would be used, in part, to pay for the general public
services proposed in the bill, rather than for its original intended purpose as a user fee to pay
for services rendered only to the fee payer.”

Priof Legislation: AB 302 (Beall), Statutes of 2010, Chapter 344, required the electronic
submission of specified mformation to DOJ with respect to persons admitted to a mental
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health facility on the bask of being a threat to themselves or.others, or as a result of being
certified for mtensive treatment. :

REGISTERED SUPPORT / OQPPOSITION:

Support

Association for Los Angeles Deputy Sheriffs
California Chapters of the Brady Campaign
California Department of Justice

Califonia State Sheriffs' Association

California Statewide Law Enforcement Associstion
Legal Commumity Agamnst Violence

Los Angeles County Sheriffs Department
Riverside Shenffs' Association

Opposition

California Association of Firearms Retailers
California Rifle and Pistol Association
Calfonia Sportsman's Lobby

Crossroads of the West

Gun Owners of California

National Rifle Association of America
National Shooting Sports Foundation
Outdoor Sportsmen's Coalition of California
Safari Club International '
One private individual

Analysis Prepared by: Gabniel Caswell /PUB. S./(916) 319-3744
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LEGISLATIVE, JUDICIAL, AND EXECUTIVE

LEGISLATIVE, JUDICIAL,
AND EXECUTIVE

Governmental eniities classified under the Legislative, Judicial, and Executive section

are either established as independent entities under the California Constitution
or are departments that operate outside the agency structure. Constitutiona!ly -
established bodies include the Legislature, the Judicial Branch, Governor's Office,
_and Constitutional Officers.

The 2011 Budget Act includes total funding of more than $9 billion for all programs
included in this area.

R o i i A SR T WA e Rl

JupICIAL BRANCH

The Judicial Branch consists of the state-level judiciary which includes the
Supreme Court, the Courts of Appeal, the Administrative Office of the Courts, and
58 superior courts.

ADOPTED SOLUTIONS

. Courts Reduction—A reduction of $350 million to the court system. A portion of
this reduction will be offset by a variety of fund shifts, the use of resaerve balances,
and expenditure delays. ’

CALIFORNIA STATE BUDGET 2011-12
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S A 8 0 T T A L S et 5 T e e P A b S R

CALIFORNIA EMERGENCY MANAGEMENT AGENCY

The principal objective of the California Emergency Management Agency (Cal EMA)
is to reduce vulnerability to hazards and crimes through emergency management and
criminal justice.

ADOPTED SOLUTIONS

«  California Disaster Assistance Act Payments—An ongoing reduction of $20 million
related to an adjustment of projected future disaster payment liabilities.

DEPARTMENT OFJUSTICE

As chief law officer of the state, the Attorney General has the responsibility to see that
the laws of California are uniformly and adequately enforced through the programs of the
Department of Justice.

ADOPTED SOLUTIONS

- Eliminate General Fund from the Division of Law Enforcement— A reduction of
$36.8 million beginning in 2011-12, and $71.5 million in 2012-13 and ongoing.
General Fund resources have been maintained for the forensic laboratory program,
the Armed Prohibited Persons Program, and investigation teams to assist the
Department’s legat services division.

. Quest Settlement—A one-time transfer of $20 million from the False Claims Act
Fund to the General Fund resuiting from the whistleblower settlement reached by
the Attorney General against Quest Diagnostics.

CALIFORNI1A STATE BUuDGET 2011-12 Y

GENT138



EXHIBIT S



California State Senate
Senate Public Safety Committee, Part 2
April 26,2011

Web Link: http:!/scnate.ca.gov/mcdia-archive?title=&startdate=04%2f’26%2F201 1 &enddate=04
%2F26%2F2011 '

Senator Mark Leno at 53:00-53:15
“the attorney general brought us this bill”

Atlomey General Kamala Harris at 58:00-58:20

“what we seek to do ts this DROS fund in a way that can supplement the work that we
want to do out of the Department of Justice to support local law enforcement in going after those
folks who are on this list”

[Plaintiff believes the contents of this audio are widisputed. }

GENTI154-A
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SB 819 (Leno) APPS Enforcement - Q & A

Why s the DROS account appropriate for fanding enforcement of the APPS program?

Existing law authorizes DOJ to utilize DROS funds for all firearms-related regulatory
and enforcement activities related to the sale, purchase, loan, or transfer of firearms
pursuant to any provision listed in Section 16580 of the Penal Code, but not expressly for
the rcgulatory and enforcement activities related to possession. The Penal Codc sections
governing the Armed Prohibited Persons system are specifically referenced in section
16580 of the Penal Code. Given this, it is likely that DOJ can currently wtilize these funds
for the enforcement of APPS, This legislation simply clarifies that DOJ has the authority
to ask for DROS funds through the normal budget process specifically for the enforcement
of APPS.

What is the DROS fee currently?

$19.00.
DOJ had a large surplus in the DROS fund, why wasn’t the DROS fce reduced?
DO} attempted to reduce the DROS fee last year from $19,00 to $14.00 and was met with
opposition, In fact, in response 1o the regulations proposed one of the firearms groups
calicd for an audit and opposcd the reduction to $14.00 on the grounds that they believe it
* should be reduced cven further,

When was the DROS fee last raised?

Seven years ago.

GENTI125
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Why has DOJ been resistant to an audit of the DROS fund?

DQJ has not been resistant to an audit and would do one if the Legislature requested one.

What iy DOJ currently doing to enforce APPS?

DOJ currently funds APPS cnforcement out of the general fund. They have only 20

" agents doing this critical work, statewide, This legislation wil! give the Department of
Justice the additional resources it needs 10 make a mgmﬁcant reduction in the number of
illegally possessed fircarms.

Why shonld firearms owntrs have to pay for APPS enforcement?

It is in everyone’s interest to cnsure that firearms are not in theé possession of prohibitcd
persons. However, law-abiding firearms owners have a particularly strong interest in this

to help avoid gun ownership from becoming strongly associated with the random acis of -

deranged individuals, Moreover, the purpose of the bill is to strengthen enforcement of
existing guns laws. A prospective gun owncr pays a fee to delermine whether he or she
is eligible to purchase a gun (background check), it makes sense that the fee should apply
to enforcement when those samc individvals become “ineligible™ due to criminal
behavior or mental iliness. Accordingly, there is a very close nexus between the DROS
fund and the bill’s intcnded purpose, Moreover, the bill is aligned with gun advocates®
stated interest in heightened enforcement of existing gun laws and the alternative would
be to place this additional burden on the tax payer at Jarge,

Isn't this bill just a gun tax?

No. A tax is levied upon people for general purposes. A regulatory fee is assessed in
conneclion with a person’s participation in a regulated activity. However, it is
permissible to enact a fee “for purposes broader than the privilege to use a service or to
obtain a permit. Rather, the regulatory program ig for the protection of the health and
safety of the public.” (California Assn, of Prof, Scientists v. Dépt. of Fish and Game
(2000) 79 Cal. App.4th 935, 950.) Given this, utilizing DROS funds to ensurc that fclons
and the mentally ill do not have firearms, seems to fall squarely within a rcgulatory
purpose of the DROS fund."

This is analogous to fishing licensing fees for figld enforcement activitics by the
Department of Fish and Game.

Plus, this bill docs not raise any fee or make an appropriation. The bill simply gives DOJ
the authority to requeést funding from this account through the normal budget process.
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Won’t this bill just drain the DROS account?

No. This bill will not resultin a draining of the DROS Fund. All funding for APPS
enforcement must be approved through a Budget Change Proposal through the regula:
budget process. :

Wil this bill result in increased DROS fecs?

No. This bill will ngt result in inereased DROS fees. DROS fees can only, be increased
through the normal regulation process with a public comment period and sign off by the
Attorney General, DROS fees have not been raised for 7 years and the fund wil! continue
to run a surplus regardless of the passage of SB 819,

GENT127
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Statn oF CALIFORNIA
OFFICE OF THE ATTORNEY (GENERAL

EaMaras D, Harnis
ATTORNEY (GENERAL

January 21, 2016

Members of the Califomia Legislature
State Capitol

10th Street

Sacramento, CA 25814

RE: Armmed and Prohibited Persons Systern {APPS)

Dear Colleagues:

California has some of the strongest gun safety laws and initiatives in the nation.
One of the state’s most important initiatives is the Department of Justice’s (“Department”)
Armed and Prohibited Persons System (“APPS™), which keeps firearms out of the hands of
those prohibited from possessing them due to their criminal history, mental health status, or
existence of a restraining order.

At my request, the Governor and Legislature three years ago made a significant —
but temporary — investment in- APPS (SB 140, Ch. 2, Statutes of 2013). As a result of that
investment, my office has made historic reductions in the number of individuals in the
APPS database. Over the last 30 months, our APPS enforcement efforts have taken 335
assault weapons, 4,549 handguns, 4,848 long-guns, and 943,246 rounds of ammunition off
the streets from those who illegally possessed them.

However, that temporary infusion of financial support expires May 1, 2016. Due to
subsequent changes in law that will substantially increase the number of prohibited persons
and the real and present danger these individuals pose to public safety, I strongly urge you
to make permanent the increased APPS funding you approved three years ago.

Unti! recently, the APPS database, which went into effect in December of 2006, was
based almost exclusively on handgun transaction records, despite the fact that each year
. approximately half of all California firearm sales involve long-guns. Irideed, between 2007
and 2013 there were 4,157,849 firearm transactions conducted in California (an average of
593,978 per year), split roughly evenly. between handgun and long-gun transactions.
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Members of the California Legislature
January 21, 2016
Page 2

Effective January 1, 2014, a new Califoruia law mandated for the first time that the
Department collect and retain firearm transaction information for all types of guns,
including long-guns. By adding the long-gun registration requirement, the number of
individuals who may fall into the APPS system has doubled. In 2014, there were 931,037
firearm transactions in California and we expect a similar volume for 2015 and in the years
ahead. This new law will add to the APPS those individuals who purchase the hundreds of
thousands of long-guns each year who subsequently commit a prohlbmng offense. This
statutory change alone justifies sustained and enhanced investment in the APPS,

In addition, we anticipate increased worldoad due to the new Gun Violence
Restraining Order (Assembly Bill 1014) law that went into effect on January 1, 2016. This .
law allows family members who are concerned about the mental stability of a loved one who
possesses a firearm to petition a court for a restraining order that would place the individual
in the APPS database. We estimate that as mariy as 3,000 subjects could be added to the
APPS database annually through this new law. Current agent staffing levels within the
Buresu of Firearms are insufficient to deal with this increase in prohibited offenders.

In May 2013, just months after the horrific tragedy in Sandy Hook, the Legislature
passed Senate Bill 140 with strong bipartisan support. SB 140 provided the Attorney
General’s Office with $24 million over a three-year period to significantly reduce and
eliminate the roughly 20,000 subjects in the APPS database. During the past two and half
years, my Special Agents and other Bureau of Firearms staff conducted over 18,608 APPS
investigations statewide. This reduced the subjects in the APPS database from a high of
21,357 on November 20, 2013, to 12,691 as of December 31, 2015, the lowest since
September 2008.

These historic achievements came despite the addition of the new long-gun
registration requirement and the increase in subjects being identified as armed and
prehibited. In short, the Department’s efforts, made possible by the funding from SB 140,
has decreased the number of subjects in the APPS database every day and removed nearly
20,000 arined and prohibited subjects in urider two and half years.

The Department needs additional resources to continue our successful work on the
APPS and adequately address the public safety threat these individuals present to California.
To achieve these goals, I respectfully request that the Legislature make permanent the
temporary funding it has previously authorized in order to allow the Department to continuc
to disarm the people who become prohibited from possessing firearms in California.



Members of the California Legislature
January 21, 2016 ‘
Page 3

The Department has been privileged to receive the Legislature’s support and
encouragement on this important public safety initiative that can serve as a model for the
country. We ook forward to continuing this partnership in the years ahead.

Respectfully,

a2
Ny Y SR S S
KAMALA D. 5§

Attal;ley General
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DOJ Programs Funded with DROS Special Fund

DCJIS TOTAL DROS FUNDING 1,734,000 1,734,000

6.08%

FY 2003/04
BUREAU OF FIREARMS ‘
. . Actual )
Unit Code Program Title Appropriation Year-End DR.OS
" Expendi . Funding %
xpenditures
510 ____Dealers Record of Sale $ 7252000 % ©£6462448 Y 97.24%
FIREARMS TOTAL DROS FUNDING $ 7,252,000 $ 6,462,448
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES .
: ' | . . Actual DROS
Unit Code Program Title Appropriation Year-End Funding %
: Expenditures 9%
861 . Technology Support Bureau $ 807,000 & 845549 1.86%
795 DROS - Long Gun $ 194000 $ 213,189 100.00%
732 Firearms Program - DROS $ 477,000 $ 436,049 85.95%
700 CJIS Facilities & Communications  $ 50,000 % 48,813 1.83% .
705 CJIS Executive Office $ 206,000 $ 190,400
$ $
% $

DOJ TOTAL DROS FUNDING ‘8,986,000 8,196,448

1/ Actual year-end expenditures include $299,573 in statewide ProRala éharges.
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Unit Code

910

FY 2004/05
BUREAU OF FIREARMS

Program Title

Dealérs Record of Sale

Appropriation

'DOJ Programs Funded with DROS Special Fund

- Actual
Year-End DF;OSV
Expenditures unaing “

$ 6855300 % 6615900 * 93.26%

FIREARMS TOTAL DROS FUNDING

DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES

Unit Code - Program Title Appropriation Year-End e DR.OS
. - unding %
Expendiiures
861 Technology Support Bureau 3 784000 & 828,004 - 1.93%
795 DROS - Long Gun” 3 177,000 $ 201,003 100.00%
732 Firearms Program - DROS 3 448000 % 392,307 85.17%
700 - CJIS Facilities & Communications  $ 51,000 % 49,270 1.83%
705 -+ CJIS Executive Office - $ 198,000 % 187,327 5.62%
DCJIS TOTAL DROS FUNDING -$ 1,658,000 $ 1,658,000

DOJ TOTAL DROS FUNDING

1/ Actual year-end expendltures include $350,628 in statewlde ProRata charges.

$ 6955300 $ 6,615,900

Actual

$ 8613300 ¢ 8,273,900
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DOJ Programs Funded with DROS Special Fund

1/ Actual year-end expenditures include $279,580 in statewide ProRata charges.

$ 8,632,752

-FY 2005/06
BUREAU OF FIREARMS
- Actual DROS
Unit Code Program Title Appropriation Year-End .
) o Expenditures Funding %
510 Dealers Record of Sale $ 6947816 $ 6,947816 ¥ 97.06%
FIREARMS TOTAL DROS FUNDING $ 6,947,816 3§ 6,947,816
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
Actual DROS
Unit Code Program Title Appropriation Year-End Funding %
: ' . Expenditures ¢
861 Technology Support Bureau = § 805,000 & 897,266 1.66%
795 DROS - Long Gun $ 178,000 § 193,385 100.00%
732 Firearms Program - DROS $ 452,936 $ 390,481 100.00%
700 CJIS Facilities & Communications % 48,000 § 44242 1.77%
705 CJIS Executive Office % 200,000 § 159,552 5.83%
DCJIS TOTAL DROS FUNDING $ 1,684,936 § 1,684,936 :
DOJ TOTAL DROS FUNDING $ 8,632,752

AGRFPO00361
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DOJ Programs Funded with DROS Special Fund

DCJIS TOTAL DROS FUNDING 1774726 § 1, 226,484

FY 2006/07
BUREAU OF FIREARMS
Actual
- Unit Code Program Title Appropriation Year-End E DZ{OSW
’ . Expenditures unding o
__ 510 Dealers Record of Sale $ 7313491 % 6,652,385 * 97.05%
FIREARMS TOTAL DROS FUNDING $ 7313491 $ 6,652,385
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
_ N Actual DROS
Unit Code Program Title Appropriation Year-End Funding %
Expenditures unding
861 Technology Suppart Bureau $ 847,000 § 805088 1.55%
795 DROS - Long Gun $ 180,557 ' § 180,761 100.00%
732 Firearms Frogram - DROS % 474,169 100.00%
700 CJIS Facilities & Communications $ 50,000 % 45723 1.77%
705 CJIS Executive Office $ 213,000 $ 104,011 £.64%
$
$

DOJ TOTAL DROS FUNDING . 9,086,217 § 7,378,369

1/ Actual year-end éxpsndi‘lures include $258,702 in slalewide ProRata charges.

AGRFP000362

bt b Gt

o et e

L P RPN

TA AL bt N e

b e T A AR T4 b iete aa

2 ——




DOJ Programs Funded with DROS Special Fund

FY 2007/08
BUREAU OF FIREARMS ‘
: - Actual
Unit Code Program Title Appropriation  YearEnd  _ DooS
' _ . Expenditures 9 7
510, . Dealers Record of Sale $ 8145004 % 7,521,381 " 97.31%
- FIREARMS TOTAL DROS FUNDING N $ 8,145,004 & 7,621,381
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
' o ' ' Actual DROS
Unit Code - -Program Title " Appropriation  Year-End s
. Funding %
Expenditures = .
861 Technology Support Bureal $ 876,000 $ 821234 . 155%
705 - DROS - Long Gun % 183,887 $ 152,881 100%
732 Firearms Program -DROS - $ 484,015 % 495132 100%
700 'CJIS Facilities & Communications $ 51,000 $ 49 667 1.77%
705 CJIS Exscutive Office $ 219,000 $ 114,331 5.45%
DCJIS TOTAL DROS FUNDING $ 1,823,902 $ 1,633,245 '

~DOJ TOTAL DROS FUNDING $ 9,968,906 § 5,154,626

1/ Actual year-end expenditures include $270,878 in statewide ProRata charges.
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DOJ Programs Funded with DROS Special Fund

FY 2008/09
BUREAU OF FIREARMS .
. . Actual .
Unit Coda Program Title _ Appropriation Year-End FU?IE(I’?S'%
- . _ Expenditures ding
510 Dealers Record of Sale $ 9615237 % 827B,312 ¥  99.9%
FIREARMS TOTAL DROS FUNDING : $ 9,615237 § 19,276,312 :
DIVISION OF CRIMINAL J.USTICE INFORMATION SERVICES _
. : . : - Actual DROS
Unit Code | - Program Title | Appropriation Year-End )
: . Funding %
‘ 7 Expenditures .
861 Technology Support Bureau 3 888,000 % 874,668 2:3%
795 , DROS-Long Gup $ 583,606 § 457,878 100% -
732 Firearms Program - DROS P 319,581 % 199,753 - 100%
. 700 CJIS Facilities & Communications % 52,000 % 50,676 - 1.8%
~ DCJIS TOTAL DROS FUNDING $ 1,843,187 $ 1,583,075 ‘
$ -$ 10,859,386

DOJ TOTAL DROS FUNDING © 11,458,424

1/ Actual year-end expendiiures include $322,175 in statewide ProRata charges.

AGNNYY



DOJ Programs Funded with DROS Special Fund

9,893,081 $,140,722

1/ Actual year-end expenditures inctude $278,613 In statewide ProRata charges.

~ FY 2009/10
BUREAU OF FIREARMS _
. _ : ; Actual
Linit Code Program Title Appropriation .  Year-End , DR.OS
. , , ; Funding %
Expenditures
- 510 Dealers Record of Sale $ 8696016 § 8,054,470 " 100%
FIREARMS TOTAL DROS FUNDING $ 8696,016 $ 8,054,470
- DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
. o ‘ o Actual DROS
Linit Code Program Title Appropriation Year-End Fundi
: ‘ . . _ Funding %
7 . _ Expenditures _
BB1 Technology Support Bureau $ 570,733 § 553,040 2%
795 DROS - Long Gun - $ 408,332 § 278,657 79%
732 Firearms Program-DROS = § 218,000 % 254 556 98%
DCJIS TOTAL DROS FUNDING $ 1,187,085 § 1,0B6,253
DOJ TOTAL DROS FUNDING $ $

AG-00126



DOJ Programs Funded with DROS Sbecial Fund

FY 2010/11
BUREAU OF FIREARMS
} Actual
Unit Code Program Title Appropriation Year-End DR.OSD
. - ‘ Expenditures Funding %
510 Dealers Record of Sale 3 8,778.666_ $ 8470616 100%
§23 Gun Show 5 547644 % 559,714 100%
FIREARMS TOTAL DROS FUNDING $ _9,326,310 $ 9,030,330
-DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES -
o ' Actual
Unit Code : Program Title . - Aonpropriation Year-End : Fuagigs"/‘
. : ' _ Expenditures 9%
B&1 - Technology Support Bureau $ 747,257 § 687,446 4%
795 : DROS - Long Gun 3 165,164 - $ 165,776 100%
732 Firearms Program - DROS $ 381,202 % 367,347 C100% -
700 CJIS Facilities & Communications § 2000 $§ 1,879 0.04%
DCJIS TOTAL DROS FUNDING $ 1,295623 § 1,222,549
$ 0,621,933 §

DOJ TOTAL DROS FUNDING

17 Actual year-end expenditures inciude $461,886 in statewide ProRata charges.

10,252,878
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DOJ Programs Funded with DROS Special Fund

FY 2011112 -

BUREAU OF FIREARMS -

- Actual

DROS

Unit Code Program Title Appropriation Year-End )

. : . ' TP . Expenditures Fundlng-%
510 ' Dealers Recordof Sale  §. 0,582,111 $ ‘0,204,448 " 100%

. 823 Gun Show 3 772172 § 727,250 100%
FIREARNS TOTAL DROS FUNDING $ 10,354,283 § 9,931,699
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
' : Actual
Unit Code Program Title Appropriation Year-End E DEOSV
- : , Expenditures unding 4 -

861 Technology Support Bureau $  1,145000 3 1,159,376 5% -
795 ‘ DROS - Long Gun $ 176,319 "% 185,045 -100%
732 Firearms Program - DROS L] 369,251 § 311,022 100%

DCJIS TOTAL DROS FUNDING $ 1,690,570 $ 1,655,443

DOJ TOTAL DROS FUNDING $ 12,044,852

1/ Actual year-end expenditures include $473,151 in statewide ProRéta charges.

$ 11,587,142
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DOJ Programs Funded with DROS Special Fund

FY 201213

BUREAU OF FIREARMS
I O —— . Y. (- S OROS
Unit Code ' Program Title Appropriation Year-End Funding %
7 Expenditures unding %
510 Dealers Record of Sale $ 13,603,531 § 13213470 ¥  100%
505 Armed Prohibited $ 6767750 % 6,607,278 100%
823 __ Gun Show $ 908,744 3 904,507 100%
FIREARMS TOTAL DROS FUNDING $ 21,370,025 % 20,725,254
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
Actual DROS
Unit Code Program Title Appropriation Year-End Funding %
: Expenditures Hnding %
861 Technology Support Bureau $ 1,152,002 % 1,057,966 2%
785 DROS - Long Gun $ 183,184 $ 186,614 100%
732 Firearms Program - DROS $ 830,524 $ 770,166 100%.
705 CJIS Facilities . $ 2000 § 1,839 0.04%
~ DCJIS TOTAL DROS FUNDING $ 2,167,710 $ 2,016,584
~ DOJTOTAL DROS FUNDING $ 23,537,735 § 22,741,838

1/ Actual ‘ye'ar-end expenditures include $507,497 In slatewide ProRata charges.
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DOJ Programs Funded with DROS Special Fund

FY 2013/14

BUREAU OF FIREARMS

Actual DROS T T
Unit Code Program Title . - Appropriation Year-End Funding % .
: : Expenditures
510 Dealers Record of Sale $ 13,696,143 $ 14,302,411 " 100%
505 Armed Prohibited $ 6,745965 § 5826467 100%
823 Gun Show $ 757,070 % 847,151 100%
930. APPS (SB 140) $§ B,00000C % 6,457,616 100%
FIREARMS TOTAL PROS FUNDING - $ 29,198,178 $ 27,433,645
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
' _ Actual DROS
Unit Code Program Title Appropriation Year-End Funding %
o Expenditures
861 Technology Support Bureau $ 1,279,000 F 1,279,000 2%
795 DROS - Long Gun $ 197,203 % 185,925 100%
732 Firearms Program - DROS 5 316,892 % 233,748 100%
700 CJIS Facilities § 2,000 % - 2,066 0.04%
DCJIS TOTAL DROS FUNDING ' $ 1,795,095 § 1,710,737.
DOJ TOTAL DROS FUNDING $ 30,994,273 § 29,144,382

1/ Actual year-end expenditures include $784,185 In statewide ProRata charges,
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DOJ Programs Funded with DROS Speclal Fund

FY 2014/15

BUREAU OF FIREARMS

o , Actual DROS
Unit Code Program Title Appropriation, Year-End Funding %
. ) . Expenditures
510 Dealers Record of Sale $ 13,938,458 § 13,243,312 " 100%
-505 ' Armed Prohibited $ 60218590 § 7330454 - 100%
823 Gun Show - $ 785365 $ 933,138 100%
930 - AFPS {SB 140) $ 8000000 $ 5481,378 100%
FIREARMS TOTAL DROS FUNDING $ 29,645,682 $ 26,988,283
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
_ . Actual DROS
Unit Cods . Program Title Apprapriation Year-End Funding %
Expenditures
861 Technology Support Bureau $ 1308000 $ 1,223,845 2%
795 : DROS - Long Gun $ 199659 $ 185,656 - 100%
732 Firearms Program - DROS $ 315885 $ 216,253 100%
700 CJIS Facilities 3 2000 $ 2,040 0.04%
DCJIS TOTAL DROS FUNDING ~ $ 1826644 § 1,627,794

'DOJ TOTAL DROS FUNDING $ 31,471,226 $ 28,616,077

1/ Actual year-end axpandﬂureé include.$1,416,577 in stalewide ProRata charges.
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DOJ Programs Funded with DROS Special Fund

FY 2015/16

BUREAU OF FIREARMS
Actual
Unit Code Program Title Appropriation  Year-End Fu?m?lggs%
' Expenditures
510 Dealers Record of Sale $ 12,623,000 § 11,573,006 Y  100%
505 . Armed Prohiblited $ 7430000 $ 7,332,426 100%
823 T Gun Show $ 813000 $ 784675  100%
710 Executive Unit $ 733,000 $ 1,005414 23%
930 ____-APPS (SB 140) $ 8000000 $ 6036072  100%
FIREARMS TOTAL DROS FUNDING $ 29,599,000 $ 26,731,593 -
DIVISION OF CRIMINAL JUSTICE INFORMATION SERVICES
' : : : ‘ Actual DROS
Unit Code Program Title . Appropriation Year-End Funding %
' Expenditures :

' 861 Technology Support Bureau $ 1,330,000 $ 1,238,705 2%
795 DROS - Long Gun $ 205,000 § 176,239 - 100%
732 " Firearms Program - DROS $ 320000 $ 247,755 100%
700 : CJIS Facilities $ 2000 § 2,391 0.04%

DCJIS TOTAL DROS FUNDING $ 1,866,000 $ 1,663,000
DOJ TOTAL DROS FUNDING $ 31,466,000 $ 28,294,683

1/ Actual yesr-end axpandituras Include $2,337,446 In statewlde ProRata charges.

AGRFP0OD1240



EXHIBIT 12



DROS FUND EXPENDITURES: CAL. DOYJ:
FY 2003/2004

= DROS {Background Checks)

» DCJIS Total DROS Funding



DROS FUND EXPENDITURES: CAL. DOJ:
FY 2004/2005

80%

= DROS (Background Checks) = DCJIS Total DROS Funding



DROS FUND EXPENDITURES: CAL, DOJ:
FY 2005/2006 .

36
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= DROS (Background Checks} a DCJIS Total DROS Funding



; DROS FUND EXPENDITURES: CAL, DOJ:
FY 2006/2007
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4 DROS (Background Checks) a DCJIS Total DROS Funding .



DROS FUND EXPENDITURES: CAL. DOJ:
” FY 2007/2008
= DROS (Background Checks) = DCJIS Total DROS Funding



DROS FUND EXPENDITURES: CAL. DOJ:
FY 2008/2009
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DROS FUND EXPENDITURES: CAL. DOJ:
FY 2009/z010
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n DROS (Background Checks) a DCJIS Total DROS Funding



DROS FUND EXPENDITURES: CAL. DOj:
FY 2010/201

» DROS (Background Checks)

# (Gun Show

» DCJIS Total DROS Funding
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DROS FUND EXPENDITURES: CAL. DQJ:
FY 201u/2012
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: DROS FUND EXPENDITURES: CAL. DOJ: -
FY 2012/2013
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+ DROS (Background Checks)
= APPS (Prohibited Person-related Law Enforcement Activities) _
w = Gun Show _
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DROS FUND EXPENDITURES: CAL. DOJ:
FY 2013/2014

3%

= DROS (Background Checks)

o APPS (Prohibited Person-related Law Enforcement Activites)
= APPS (Maintence of APPS List)

a Gun Show

» DCJIS Total DROS Funding




DROS FUND EXPENDITURES: CAL. DQOJ:
FY 2014/2015

\PPS (Prohibited Person-
related'Law Enforcement ' -

6%

3%

 DROS (Background Checks)

= APPS (Prohibited Person-related Law Enforcement Activites)
= APPS Az_mmnnmmm:nn of APPS List)

a Gun Show

» DCJIS Total DROS Funding



DROS FUND EXPENDITURES: CAL. UO._‘“
_FY 2015/2016
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26%
” #DROS {Background Checks)
: o - wiAPPS (Prohibited Person-related Law Enforcement Activities)
” 1 APPS (Maintenance of APPS List)
: » Gun Show
) = Executive Unit '

" #DCJIS Total DROS Funding
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Firearm Safety Certificates (FSC) Program. The FSC program, formerly known as the
Handgun Safety Certificate (HSC) Program, was specific to handguns only and its work
processes were manual. In 2013, the state Legislature passed Senate Bill 683 to expand handgun
safety certificate laws to all firearms, creating the Firearms Safety Certificate Program. In light
of this new legislation, as well as feedback from stakeholders, the Bureau of Firearms moved
forward with automating processes associated with the program and created the Firearm
Certification System (FCS). In January 2015, SB 683 became law and the FCS was launched,
streamlining the program processes and establishing an electronic method of receiving payment
and issuing certificates. In July 2015, the FCS was further enhanced by automating the
submission of the DOJ Centified Instructor (CI} application. Once approved, a ClI can purchase,
issue and generate FSCs and access Cl resources. Due to the online application aliowing
immediate purchase and printing of the FSC, the program has generated over $7.5 million in
public savings since its implementation. The Customer Support Center, which fields calls for
assistance from the ClIs, handled 15,345 FSC program-related calls through June 30, 2016.

Dealer’s Record of Sale (DROS) Entry System Customer Support Center. The DROS Entry
System (DES) is a web-based application used by California Firearm Dealers (CFDs) to report
the sale, loan, transfer, redemption, and/or acquisition of handguns and long guns to the DOJ.
The system also added new functionality on the retention of long gun information pursuant to
Assembly Bill 809. If an invoice is not paid within 30 days, CFDs are restricted from submitting
additional transactions until outstanding invoices are paid. Prior to 2014, DOJ only accepted
payment by check. The improved DES system now accepts payment of invoices by credit cards.
This new business rule has reduced outstanding debt to less than a tenth of one percent. The
Customer Support Center provides regulatory and technical support to CFDs on transactions, '
application issucs, compliance-related questions, and billing inquiries. From January 1 to

May 31, 2016, CSC responded to 7,061 phone calls and emails. In 2015, the CSC responded to
14,509 DES related phone calls and emails.

The Mental Health Reporting System. The Mental Health Reporting System (MHRS) enhances
public safety through improved reporting of firearm prohibition. MHRS provides authorized
users the ability to electronically report to the DO those individuals who are prohibited from
possessing firearms. MHRS was enhanced to allow authorized superior courts, juvenile courts
and law enforcement users to electronically report prohibitions to the department pursuant to
Assembly Bill 1131 and Senate Bill 127.
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C. D. Michel - SB.N, 144258

Glenn S, McRaoberts - S.B.N. 144852
Sean A. Brady - S.B.N. 262007
MICHEL & ASSQCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
T.ong Beach, CA 90802

Telephone: 562-216-4444

Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs
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FILED

Superior Court Of ca\iforpia,

Sacramento
{0i46/2013

enyniz

By ' , Deppty

Cgﬂ Numbaar:

34-2013-80001667

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION

" Plaintiffs and Petitioners,

vs.
KAMALA HARRIS, in Her Official
Capacity as Attorney General For the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, JOHN
CHIANG, in his official capacity as State
Confrolier, and DOES 1-10.

Defendants and Respondents.
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OVERVIEW OF CALIFORNIA REGULATORY SCHEME
I. - Regulating the Imposition of Taxes and Fees
31. Section 3 of Article XIII A of the California Constitution (hereafter “Section 3”) was
originally made law by voter approval of Proposition 13 in 1978. It placed limits on the
government in enacting new taxes, and defined what would constitute a “tax” for its purposes. |

32, In 2010, California voters approved Proposition 26, which, relevant to Plaintiffs’ claims,

amended Section 3 to clarify what constitutes a “tax™ under California law.

b.  “Asused in [Section 3 of article XIII A of the California
Constitution], ‘tax’ means any levy, charge, or exaction of any kind imposed by the State.” Cal.
Const., art. XIIT A § 3(b).

¢.  “The State bears the burden of proving by a preponderance of the
evidence that a levy, charge, or other exaction is not a tax, that the amount is no more than
necessary to cover the ﬁasonable costs of the governmental activity, and that the manner in which
those costs are allocated to a payor bear a fair or reasonable relationship to the payor’s burdens on,
or benefits received fram, the governmental activity.” Cal. Const. art. XIIT A, § 3(d).

34. Proposition 26’s express and primary purpose was 10 end the previously common
legislative and regulatory practice of circumventing Proposition 13°s tax-increase restrictions —
and thwarting the will of the people — by levying a tax under the guise of a regulat_ofy “fee.”

IL Regulﬁting Firearm Transfers | '

A. Licensed Dealer Requirement

35. When individuals wish to obtainr a firearm in California, state law generally requires
them to process the transaction through a federally-licensed, California firearm dealer (an “FFL").
Cal. Pena! Code §§ 26500, 26520.

36. California requires that various fees be paid by the intended purchaser at the time of
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‘Controversyiexists Between the parties ereto.in that Plamtifts believe that:SB

SECOND CAUSE OF ACTION
FOR DECLARATORY AND INJUNCTIVE RELIEF
INVALIDITY OF APPROPRIATION OF DROS FEE REVENUES TO ARMED
PROHIBITED PERSON SYSTEM
California Code of Civil Procedure § 526a
(By All Plaintiffs Against DOJ Defendants)

85. All of the above paragraphs are re-alleged and incorporated herein by reference.

86. Because SB 819 is an illegal tax under California’s Constitution, the $24 million
appropriateﬂ to DOJ Defendants via SB 140 — pursuant to and solely authorized by SB 819 — is an
unlawful appropriation, and SB 140 is void.

§7. DOJ Defendants are precluded by Section 3 from using any of the $24 million
appropriated by SB 140 on enforcing APPS programs.

88. Alternatively, even if SB 819 is not an illégal tax under California’s Constitution, DOJ
Defendants did not have statutory authority to use DROS Fee revenues on regulating the
“possession” of firearms before SB 819 went into effect on January 1, 2012, Therefore, at
minimum, DOJ Defendants have no statutory authority to use any revenues collected from the
DROS Fee before 2012 for activities relating to the “possession” of firearms.

89. Enforcing APPS programs relates solely to regulating individuals’ “possession” of
firearms. As such, any monies collected from the DROS Fee prior to SB 819 going into effect on

16
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By S f.’eﬂ Deputy Clerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MID LAM JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

KAMALA HARRIS, in Her Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the

. California Department of Justice, BETTY

T. YEE, in her official capacity as State
Contreller, and DOLS 1-10,

Defendants and
Respondents.

Case No. 34-2013-80001667

| ORDER AFTER

HEARING

Date: June 5, 2015 .

Time: 9:00 a.m.

Dept:- 31

Judge: The Honorable Mlchacl P.
Kenny

Trial Date: None set

Action Filed: October 16,2013

[Froposed] Order Afier Hearing (34-2013-80001667)
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1

This matter came before the Cc::nurt‘ on June §, 2015, at 9:0_0 a.m., for hearing on
(1) defendants® motion for judguient on the plcadings; (2) plaintiffs’ motion to compel further
responses to requ'ests for admissions; and (3) plaintiffs’ motion to compel further responses to
Form Interrogatory ]7..1. _

Scott M. Franklin of Michef & Associates, P.C. éppeared on behalf of plaintiffs. Deputy
Attorney General Anthony R: Hakl api:eared on behalf of defendants. |

Prior to the hcating the Court issued a Notice to Appear for Oral Argument, with questions.
Having heard oral argument, and having considered the written submissions of the parties, for the

reasons discussed more fully on the record during the hearmg, 1T IS HEREBY ORDERED that:

aini:fo

compraint:ior,

e A0 e R

Ol Againstmoving defendants::

3. Wiih resﬁeét to the second cause of action, and as indicated in the Court’s questidns
issued before the hearing, that cause of action appears o plead two alternative claims: that SB
140 is an unlawful appropriation because SB §19 is an illegal tax under the California
Constitution; and that,. cven if SB 819 1s not an illegal tax, the DOJ defendants hed nol statutory
authority to use DROS fee revenues on regulating the possession of firearms prior to January 1,

2012, the date that SB 819 went into effect. The first aliemative claim of the second cause of

action is dismissed without leave to amend, the Court having granted the motion for judgment on

the pleadings and dismissed the first cause of action;

4. With respect to the second alternative clajm of the second cause of action, and as
discussed on the record during the hearing, the Court is inclined to co_nstrﬁe the motion for
judgment on the pleadings as a motion to sirike and strike that claim. Nevenheless the partics
shall be /ﬁ‘o ded an opportunity to brief the motion to strike i issue. Accordmgly, on or before

Yl C , each side may file a supplemental brief no lnnger than five pages addressing

whether tl/ Court should construc the motion for Judgrnent on the pleadings as a motion to strike

and strike the second alternauve clalm of the second cause of action,
2 - . '

[Proposed] Order After Hearing E34-2013-8000_1667)
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

FDATEITIME December 11, 2015, 9:00 a.m. DEPT.NO | 31
JUDGE HON. MICHAEL KENNY CLERK S.LEE
DAVID GENTRY, JAMES PARKER, MARK Case No.: 34-2013-80001667

MIDLAM, JAMES BASS, and CALGUNS
SHOOTING SPORTS ASSOCIATION,

Plaintiffs and Petitioners,
v.

KAMALA HARRIS, in Her Official Capacity as
Attorney General for the State of California;
STEPHEN LINDLEY, in His Official Capacity as
Acting Chief for the California Department of Justice,
BETTY T. YEE, in her official capacity as State
Controller, and DOES 1-10,

Defendants and Respondents.

Nature of Procecdings: MOTION FOR LEAVE TO FILE FIRST
AMENDED COMPLAINT

The following shall constitute the Court’s tentative ruling on the motion for leave to file
first amended complaint, which is scheduled to be heard by the Court on Friday, December 11,
2015 at 9:00 a.m. in Department 31. The tentative ruling shall become the final ruling of the
Court unless a party wishing to be heard so advises the clerk of this Department no later than -
4:00 p.m. on the court day preceding the hearing, and further advises the clerk that such party has
notified the other side of its intention fo appear.

In the event that a hearing is requested, oral argument shall be limited to no more than 20

minutes per side.
1

Any party desiring an official record of this proceeding shall make arrangements for
reporting services with the Clerk of the Department where the matter will be heard not later than
4:30 p.m. on the day before the hearing. The fee is $30.00 for civil proceedings lasting under one
hour, and $239.00 per half day of proceedings lasting more than one hour. (Local Rule 1.12(B)
and Government Code § 68086.) Payment is due at the time of the hearing,

Background

Via order dated July 20, 2015, the Court granted Respondents’ motion for judgment on
the pleadings as to the first cause of action without leave to amend, on the grounds that it did not



‘state facts sufficient to constitute a cause of action. This cause of action was for declaratory and
injunctive relief on the basis that SB 819 was a tax and its passage violated article X111 A,
section 3, subdivision (a) of the California Constitution because it was not passed by two-thirds
of all members of each house of the Legislature. Article XIII A, section 3, subdivision (a)
provides,

“Any change in state statute which results in any taxpayer paying a higher tax
must be imposed by an act passed by not less than two-thirds of all members
elected to each of the two houses of the Legislature, except that no new ad
valorem taxes on real property, or salcs or transaction taxes on the sales of real
property may be imposed.”

Pursuant to Code of Civil Procedure section 473(a)(1),

“The court may, in furtherance of justice, and on any lerms as may be proper,
allow a party to amend any pleading or proceeding by adding or striking out the
name of any party, or by correcting a mistake in the name of a party, or a mistake
in any other respect; and may, upon like terms, enlarge the time for answer or
demurrer. The court may likewise, in its discretion, after notice to the adverse
party, allow, upon any terms as may be just, an amendment to any pleading or
proceeding in other particulars; and may upon like terms allow an answer to be
made after the time limited by this code.”

Generally the Court should allow amendments to operative pleadings. (Mesler v. Bragg
Mgmt. Co. (1985) 39 Cal.3d 290, 296.) Even in cases of delay in moving to amend, it is “an
abuse of discretion to deny leave to amend where the opposing party was not misled or
prejudiced by the amendment.” (Kittredge Sports Co. v. Superior Court (1989) 213 Cal. App.3d
1045, 1048.) In fact, it is “a rare case in which denial of leave to amend can be justified.”
(Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.)

In the instant motion for leave to file first amended complaint, Petitioners seek to
substitute Betty Yee as State Controller in place of John Chiang as a Defendant/Respondent.
Petitioners also seek to add an alternative theory to their sixth cause of action, and plead new
seventh, eighth, ninth, and tenth causes of action. (Declaration of Scott M. Franklin, Exhibit 5.)
Petitioners’ allegations via the new causes of action can be summarized as follows:

7. Declaratory and injunctive relief, violation of California Constitution article
XIII, sec. 1{(b) -- By expanding the activities for which DROS Fee revenues can be



used, SB 819 creates a property tax which must be assessed in proportion to the
value of the property being taxed per article X111, section 1(b) of the Califomnia
Constitution. DOJ has never evaluated whether SB 819 is assessed in proportion
to the value of the property being taxed, and the amount charged is not
proportional, which violates article XIII, section 1(b).

8. Declaratory and injunctive relief, violation of California Constitution article
XIII, sec. 2 — The DROS Fee revenue use expansion caused by SB 819 creates a
tax, which requires a two-thirds vote of the legislature as a differential tax _
pursuant to article XIII, section 2 of the California Constitution. SB 819 was not
enacted by a two-thirds vote, and consequently violates article XIII, section 2.

9. Declaratory and injunctive relief, violation of California Constitution article
XIII, sec. 3 ~ The DROS Fee revenue use expansion caused by SB 819 creates a
tax. “Household furnishings and personal effects not held or used in connection
with a trade profession, or business™ are exempt from property taxation under
article XIII, section 3(m) of the California Constitution, and consequently
firearms purchased for personal use must be exempt from the SB 819 property
tax. As SB 819 violates article XIII, section 3(m), it is void and unenforceable.

10. Declaratory and injunctive relief, scope of the “possession provision” —DOJ
contends that SB 819 allows it to use DROS fee revenue (o recoup costs not
limited to APPS-based law enforcement activities. DOJ’s use of the DROS fee
revenues in this expansive manner is a violation of SB 819.

Respondents oppose the motion for leave to amend on the basis that it is untimely and
that granting the motion will prejudice the DOJ defendants.

Discussion

Timeliness

In dismissing the first cause of action, the Court did not make findings concerning any
constitutional provisions other than article X111 A, section 3, subdivision (a). The entirety of the
parties’ arguments in connection with the motion for judgment on the pleadings focused on
article XIII A, section 3, subdivision (a). Now, in opposing the motion for leave to amend,
Respondents contend that the Court’s order on the motion for judgment on the pleadings applied
to il theories that SB 819 is an illegal tax. Consequently, Respondents contend, if Petitioners
wanted to assert alternate constitutional violation allegations, they needed to show that they

could properly do so as part of their opposition to the motion for judgment on the pleadings. This
is incorrect. -

The Court’s order only denied leave to amend as to an allegation that SB 819 violates
article XTII A, section 3, subdivision (a). This motion is not an attempt to cure the deficiencies of
the first cause of action (and alternate theory of the second cause of action) but instead is a
motion to amend in order to plead new theories of constitutional violation.



Respondents’ argument that the motion is untimely is misplaced.'
Prejudice

Respondents also argue this litigation has already been through several iterations (starting
in a separate matter in federal court that is now on appeal) and allowing amendment at thls point
would make it “highly unlikely this case will be resolved any time soon.”

Any time a petition is amended it is likely to result in a delay of the resolution of a
matier. However, Respondents have failed to cite to specific prejudice they will incur as a result
of the amendment other than additional discovery and that “there would be no end in sight.”
{Opposition, p. 9.) Respondents do not cite 1o any case holding that amending a complaint two
years after initiating a matter, and five months after the granting of a motion for judgment on the
pleadings, is, by itself, sufficient prejudice to deny leave to amend.

Conclusion

However,
of the date of this order. The proposed amended complaint improperly still contains the first
cause of action and first alternate theory in the second cause of action, both of which were
removed from the Petition/Complaint, without leave to amend, via order dated July 20, 2015.
Although Petitioners have made reference to this fact via footnotes “11” and 12" this
improperly leaves material which has been effectively stricken from the Petition/Complaint,
resulting in a confusing operative pleading. Petitioner is ordered to remove the First Cause of
Action and first alternate theory from the Second Cause of Action, and properly revise the
Complaint.

Petitioners shall file the amended Petition/Complaint within 30 days of the date of this
order. Respondents shall file an answer within 30 days of the filing of the Amended Petition.

L

In the event that this tentative ruling becomes the final ruling of the Court, in accordance
with Local Rule 1.06, counsel for Petitioners is directed to prepare an order granting the motion
and ordering an amended Complaint to be filed, and incorporating this ruling as an exhibit o the
order; submit them to counsel for Respondents for approval as to form in accordance with Rule
of Court 3.1312(a); and thereafter submit them to the Court for signature and entry in accordance
with Rule of Court 3.1312(b).

! Respondents do not argue that the proposed causes of action fail to state claim; consequently, the Court does not
address this issue.
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C.D. Miche! - S.B.N. 144258

Scott M. Franklin - S.B.N. 240254
Sean A. Brady - 5.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cinichel@michellawyers.com

AAttnmcys for Plaintiffs/Petitioners

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

CASE NO. 34-2013-80001667

DAVID GENTRY; JAMES PARKER; )
MARK MIDLAM; JAMES BASS; and ) _ 5
CALGUNS SHOOTING SPORTS } OPPOSITION TO DEFENDANTS’
ASSOCIATION, ) MOTION FOR JUDGMENT ON THE -
: ) PLEADINGS
Plaintiffs and Petitioners, )
)
V5. )
)
KAMALA HARRIS, in Her Official )
Capacity as Attomey General for the State )
of California; STEFHEN LINDLEY, in His )
Official Capacity as Acting Chief forthe )
California Department of Justice; JOHN )
CHIANG, in his official capacity as State ) Date: 06/05/15
Controller for the State of California;and ) Time: 9:00 am.
DOES 1-10, ) Dept.: .3
' ) Judge: Hon. Michae] P. Kenny,
Defendants and Respondents. ) Presiding
) Action filed: 10/16/13
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1 Dealer Record of Sale Account for the additional, limited purpose of funding
enforcement of the Armed Prohibited Persons System.

({d Y 11, Ex. 10); (see MJOP 3:2-5 [admitting the Armed and Prohibited Person System, i.e.,
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funding the regillatory aspecisiofit

C. The MJOP Cannot Be Used to Raise or Argue Factual Issues to Be Determined
During Future Merits Briefing

Based on the brevity of and lack of clarity in the MJOP, Plaintiffs are unsure if

Defendants are currently arguing only that: (1) Proposition 26 does not apply because the DROS
Fee itself was not raised as a result of SB 819, or if they are also arguing that (2) it does not apply
because the DROS Fee is in no part a tax, and 0% tax cannot be a “higher tax” triggering the
requirements of Proposition 26. If Defendants are attempting to argue whether the use of DROS
Fee funds for APPS-based law enforcement activities constitutes a tax, that issue is plainly not
ripe. To the extent Defendants are conflating the current dispute (whether SB 819 created a
“higher” tax), with one of the ultimate questions herein (whether the use of DROS Fee funds for
APPS-related activities constitutes a tax), such argument should be ignored at this stage,

Article XIIIA, section 3(d) of the California Constitution makes it absolutely clear that
determining whether the post-SB 819 DROS Fee is a tax hinges on multiple fact questions. That
is, in applying the relevant constitutional definition of what is a “tax,” the court will have to
wrestle with factual issues like whether the levy here falls within one of the factually based
exclusions {(e.g., is the levy imposed for a specific benefit that non-payers do not receive?) or
whether the Department has met its burden to show, among other things, “that the amount is no
more than necessary to cover the reasonable costs of the governmental activity[.)” Cal. Const. art
XIIIA, § 3(a)(1), {(d). Motions for judgments on the pleading are plainly not the proper mechanism
to resolve factual disputes. See Gerawan Farming, Inc. v. Lyons, 24 Cal, 4th 468, 504 (2000)
(holding that factual allegations‘ are accepted as true and given liberal construction in response 1o

a motion for judgment on the pleadings). Accordingly, to the extent the MIOP includes an

8
OPPOSITION TO DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS
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C. D. Michel - S.BXN. 144258
Scoit M. Franklin - 8.B.N. 240254
MICHEL & ASSOCIATES, P.C.
180 E, Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (362) 216-4445

Email; emichel@michellawyers.com

Attorney for Plaintiffs/Petitioners \

By S. Les. paputy Clerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, ; CASENO. 34.2013-80001667
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS ) - STIPULATION RE: BIFURCATION AND
ASSCCIATION, ) SETTING PARTIAL MERITS HEARING;
)} PROYOSED] ORDER
PlaintifTs and Petitioners, )
]
VS. %
KAMALA HARRIS, in Her Official 3 Dale: November 4, 2016
Capncily as Attorney General for the State ) Time: 9:00 a.m. '
of California; STEPIIEN LINDLEY, in His } Dept.: ] )
Official Capacity as Acling Chief forthe ) Judge: Hon. Michael P. Kenny
California Department of Justice, JOHN ) Action filed: 10/16/13
CHIANG, in his official coppeity o5 State ) ‘
Controller for the Siate of California, and )}
DOES 1-10. - %
Defendants and Respondents. )
' )

The parties to this Action, through their respective counsel, hereby stipulate and agreé tt;
I the following. ’
AVERMENTS
WHEREAS, counsel for Plaintiffs and Defendants participaled in an informal discovery
conference with this Court op Oclober 28, 2016;
WIIEREAS, during that conference, counse] and the Court discussed generally the status
of discavery in the action, primearily as lo: (1) Plaintiffs' two l;zor.iuns to compel set for hearing on

- 1
STIP. RE: BIFURCATION & PARTIAL MERITS BRIEFING; [PROP.| ORD.
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October 28, 2016, and (2) potential motions 1o compel and/or motions for prolective orders that
the parties enlicipate as to certain recently served discovery requests;

WHEREAS, the Court inquired with the parties if they would be amenable to bifurcating
ihc action with the intent to narrow the action and thus potentially reduce the need for further
discovery and discovery dispu(e resolution; | \

WHEREAS, the Cour{ continned the Motion o Compe! hearings set to be heard October
28, 2016, to November 4, 2016, to give the parties an opportunity fo meet-and-confer to
delermine if they could stipulate 1o the terms of a proposed order addressing the biﬁuc;ﬁnn -of the
action; and _

' WHEREAS, the pariies have mel and conferred a5 discussed above, and they are in
agreement as stipulated below.

SITPULATION

2, Memoranda filed pursuant hereto are subject to 8 20-page Limitation for motion
and opposition briefs, and a 10-p;ge Jimit for reply briefs.

3. Ifa new material frctual allegation is raised Ifor the first time in & response to a
parlicular assertion made in e motion or separate statement of undisputed facts filed pursuant to
the bifurcation order, an ex parte application may be made to the Court for u Case Management
Conference so that the party mey request the Court continue the relevant hearing date so that
limited discovery can be performed on the newly raised factual assertions. Cal. R. Court 3.723.
The parties making such spplication shall schedule such matter in gaoﬁ fuith, expressly taking

into consideration the Court’s and the opposing parties’ schedulé. The parties agree to such

3

~ STIP, RE: BIFURCATION & PARTIAL MERITS BRIEFING; [PROP.] ORD.
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ORDER

Based on the Stipulstion of the parties dated November 3, 2016, the Court ORDERS the
Action be bifurcated pursuant to the terms oullined in the abovementioned stipulation. To wil, it
is ORDERED that:

O 0 ~ v th oA W N
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* &t such hearing(s) 1elephonically,

1. The hearing of November 4, 2016, is off calendar, and will be rescheduled by the
Court if riot mooted by the Court’s ruling(s) on the partial merits briefing

authorized hereby,

Mermoranda filed pursuant hereto are subject to a 20-page limitation for fotion

and opposilion briefs, and a 10-page limit for reply briefs.

If a new materizl factus! allegalion is raised for the first time in a response to a
particular assertion made in a motion or sepisate siatement of undisputed feots
filed pursuant to the bifurcation order, an ex parte application may be made to the
Court for a Case Manegement Conference 50 that the party may request the Court
continue the relevant heanng date so thet limiled discovery can be performed on
the newly raised factual assertions. Cai. R. Court 3,723, The pariies making such
application shell schedule such matier in good faith, expressly taking into
consideration the Court's and the opposing parties' schedule. Counsel may appear

6

STIP. RE: BIFURCATION & PARTIAL MERITS BRIEFING; [PROP.] ORD.
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MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Snite 200
Long Beach, CA 90802
Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com
Attorneys for Plaintiffs

! SUPERIOR COURT OF THE STATE OF CALIFORNIA -

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, CASE NO: 34-2013-80001667
[[MARK MIDLAM, JAMES BASS, and -
CALGUNS SHOOTING SPORTS |
ASSOCIATION FIRST AMENDED COMPLAINT FOR
. DECLARATORY AND INJUNCTIVE
Plaintiffs and Petitioners, RELIEF AND PETITION FOR WRIT OF
MANDAMUS
¥S. ]
KAMALA HARRIS, in Her Official

Capacity as Attorney General For the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, BETTY
YEE, in her official capacity as State
Conltroller, and DOES 1-10,
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FOURTH CAUSE OF ACTION
WRIT OF MANDATE - RETURN OF SB 140 FUNDS
California Code of Civil Procedure §§ 526a, 1085
(By All Plaintiffs / Petitioners Against DOJ Defendants)

86. All of the above paragraphs are re-alleged and incorporated herein by reference.

87. DOJ Defendants always have a clear, presépt, and ministerial duty to refrain from
accepting or using funds unlawfully appropriated to them, and Plaintiffs always have a right to be
free from such unlawful use of the revenues collected from the fees they pay.

88. Because any funds already transferred to DOJ Defendants by Defendant Controller
pursuant to SB 140 constituted an illegal appropriation, at least in part, DOJ Defendants have a
clear, present, and ministerial duty to retumn any such funds to Defendant Controiler.

FIFTH CAUSE OF ACTION:
WRIT OF MANDATE - REVIEW PROPER AMOUNT QF “DROS FEE”

(California Penal Code §§ 28225(a) [12076(e)] / 28225(b) [12076(€)] )
(By All Plaintiffs / Petitioners Against DOJ Defendants)

89. All of the above paragraphs are re-alleged and incorporated herein by reference.

91. On information and belief, DOJ Defendants have been charging the DROS Fee at the
maximum amount statutorily allowed, without first determining whether that amount is “no more
than is necessary to fund” the regulatory and enforcement activities for which they are statutorily
permitted to use DROS Fee revenues..

92. The DROS Fee is currently imposed by DOJ Defendants on Plaintiffs and other
firearm purchasers at $19 per firearm transaction, plus $15 per each additionel handgun,

93. Since the year 2004, the DROS Special Account, despite expenditures therefrom

having been made on unauthorized activities, has accurpulated an approximately $35 million

surplus.
94. Most, if not all, of the approximately $35 million in surplus revenues in the DROS

18
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