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DECLARATION OF MATTHEW D. CUBEIRO 

1. I am an attorney at the law firm of Michel & Associates, P.C., attorneys of 

record for plaintiffs in this action. I am licensed to practice law before the United States 

Court for the Southern District of California. I am also admitted to practice before the 

superior courts of the state of California and the United States Supreme Court. I have 

personal knowledge of the facts set forth herein and, if called and sworn as a witness, 

could and would testify competently thereto. 

2. In early 2018, our office was notified that on January 22, 2018, the 

California Department of Motor Vehicles (“DMV”) would begin issuing REAL IDs that 

meet federal standards for boarding airplanes or entering federal facilities. Our office was 

also informed that such licenses would be optional, and that should an individual not 

meet the requirements for the issuance of a REAL ID, they would instead be issued an 

identification with the notation “FEDERAL LIMITS APPLY.” 

3. Our office was also notified that DMV would issue a different identification 

for individuals pursuant to California Assembly Bill No. 60 (“AB 60”), which requires 

DMV to issue an original driver’s license to a person who is unable to submit satisfactory 

proof of their lawful presence in the United States. Our office was informed that such 

licenses would be distinguishable from those issued to persons who provided satisfactory 

proof of their lawful presence but otherwise did not obtain a REAL ID. 

4. In February 2018, our office discovered that licenses issued pursuant to AB 

60 were indistinguishable from those issued to individuals who were able to submit 

satisfactory proof of their lawful presence but did not obtain a REAL ID. After bringing 

this issue to the attention of DMV and the Bureau of Alcohol, Tobacco, Firearms and 

Explosives (“ATF”), our office received guidance from ATF stating that an identification 

issued by DMV after January 22, 2018, could be used for the purchase of a firearm.  

5. Following this guidance from ATF, the National Rifle Association and the 

California Rifle & Pistol Association both published an alert in March 2018 regarding the 

guidance provided by ATF (included as Exhibit 9 in Defendant’s exhibits). At that time, 
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the California Department of Justice had not provided any official guidance to California 

licensed firearm dealers or members of the public regarding the use of “FEDERAL 

LIMITS APPLY” identification when purchasing a firearm in California. 

6. In April 2018, our office was informed that DOJ was considering emergency 

regulations regarding the use of “FEDERAL LIMITS APPLY” identification issued after 

January 22, 2018, when transferring a firearm.  

7. In May 2018, our office received a letter from Deputy Attorney General P. 

Patty Li stating that “[g]oing forward, [DOJ] will inform interested parties that any valid 

California driver’s license or identification card may be used as “clear evidence of the 

person’s identity and age,” including REAL ID and “FEDERAL LIMITS APPLY” 

versions.” A true and correct copy of this letter is attached as Exhibit 38.  

8. Despite the above guidance from DOJ, our office was later contacted by 

multiple California licensed firearm dealers who had received citations from DOJ agents 

for accepting “FEDERAL LIMITS APPLY” identification issued after January 22, 2018, 

when transferring a firearm.  

9. In an effort to educate California licensed firearm dealers and individuals on 

the matter, on October 26, 2018, our office, on behalf of Plaintiff California Rifle & 

Pistol Association, Incorporated (“CRPA”), published an “Information Bulletin” 

regarding the purchase of a firearm using a REAL ID or “FEDERAL LIMITS APPLY” 

type license issued by the California Department of Motor Vehicles. This bulletin 

explained the steps taken by both DOJ and the Bureau of Alcohol, Tobacco, Firearms and 

Explosives up to that point and clarified that California residents “are not prohibited from 

purchasing a firearm simply because they have been issued a non-REAL ID from DMV.” 

A true and correct copy of this bulletin is attached as Exhibit 39.  

10. A true and correct copy of Castillo-Carniglia, Kagawa, Cerdá, Crifasi, 

Vernick, Webster, Wintemute, California’s Comprehensive Background Check and 

Misdemeanor Violence Prohibition Policies and Firearm Mortality, Annals of 

Epidemiology 30, 50-56 (Oct. 11, 2018), is attached as Exhibit 40. 
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11. A true and correct copy of Ronald J. Frandsen, Enforcement of the Brady 

Act, 2010: Federal and State Investigations and Prosecutions of Firearm Applicants 

Denied by a NICS Check in 2010, Regional Justice Information Service, 

https://www.ncjrs.gov/pdffiles1/bjs/grants/239272.pdf (Aug. 2012), is attached as 

Exhibit 41. 

12. A true and correct copy of an email chain between the U.S. Department of 

Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives and Plaintiffs’ counsel 

regarding “California AB60 IDs and Real ID Act” is attached as Exhibit 42. 

 

I declare under penalty of perjury that the foregoing is true and correct. Executed 

within the United States on August 12, 2019. 

 

s/ Matthew D. Cubeiro    
       Matthew D. Cubeiro 
       Declarant
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XAVIER BECERRA 
Allorney General 

May 18,2018 

VIA EMAIL AND FIRST CLASS MAIL 

Michel & Associates, P.C. 
180 E. Ocean Blvd., Suite 200 
Long Beach, CA 90802 

Siale of California 
DEPARTMENT OF JUSTICE 

455 GOL DEN GATE AVENUE, SU ITE 11 000 
SAN FRANCISCO, CA 94102-7004 

Public: (415) 510-4400 
Telephone: (4 15) 510-38 17 
Facsimi le: (4 15) 703- 1234 

E-Mail: Patty.Li@doj.ca.gov 

RE: Purchase of Firearms Using Cali fornia Driver's Licenses or Identification Cards 

Dear : 

I write in response to your April 9, 2018 letter, which asked that the Cal ifornia 
Department of Justice, Bureau of Firearms (BOF) "rescind [its] policy" that California licensed 
firearms dealers should not "accept a driver's li cense with the phrase 'FEDERAL LIMITS 
APPLY' on the fro nt as 'clear evidence of the person's identity and age' when attempting to 
purchase a firearm no matter when the license was issued." (Letter, at p. 1.) As you are aware, 
recent changes to California driver's licenses and identification cards have caused the federal 
Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) to withdraw previously issued 
guidance on this topic. As explained below, BOF is no longer relying on that prior guidance 
regarding "FEDERAL LIMITS APPL Y" licenses issued on or after January 22, 2018. 

From January 2, 20 15 to January 2 1,2018, California driver's licenses and identification 
cards with the notation "FEDERAL LIMITS APPLY" imprinted on the front were issued only to 
persons applying under Cali forn ia State Assembly Bill 60 (AB 60) , Stats. 2013, Ch. 524. That 
law allows the Department of Motor Vehicles to issue driver's licenses apd identification cards 
without receiving sati sfactory proof that the app licant's presence in the United States was 
authorized under federal law. As of January 22, 2018, however, Cali fornia driver's licenses and 
identification cards with the words "FEDERAL LIMITS APPLY" on the front are now issued to 
both: (I) persons applying under AB 60; and (2) persons who may be able to submit sati sfactory 
proof that their presence in the United States is authorized under federal law, but choose not to 
apply for a " REAL 10" driver's license or identification card. REA L ID licenses comply with 
minimum requirements for official federal purposes (including boarding federally regulated 
commercial aircraft), and do not bear the "FEDERAL LIMITS APPLY" disclaimer. 

On June 30, 20 16, A TF issued an "Open Letter to All Cal iforn ia Federal Firearm 
Licensees," which stated that because a "FEDERAL LIMITS APPLY" driver' s license " is only 
issued to a person who cannot provide proof of lawful presence in the United States," there is 
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"reasonable cause to believe a potential transferee in possession of an AB [60] driver[ ' s] license 
is ill egal ly or unlawfu ll y in the Un ited States and prohibited from receiving or possessing 
firearms or ammunition. As such, yo u may not transfer firearms or ammunition to the 
pe rson .... " Since the issuance of thi s open ·letter, BOF has relied on it in responding to 
inquiries from firearms dealers or members of the public regarding "FEDERAL LIMITS 
APPL Y" dri ver's licenses and identification cards. However, it is our understanding that, 
because "FEDERAL LIMITS APPLY" licenses are now being issued to the general public, and 
not onl y to AB 60 applicants, A TF recentl y withdrew the June 30, 20 16 open letter, and BOF is 
no longer relyi ng on it when responding to inquiries regarding "FEDERAL LIM ITS APPLY" 
li censes issued on or after January 22, 20 18. 

Going forward, BOF will inform interested parties that any valid Californ ia driver' s 
li cense or identification card may be used as "clear evidence of the person's identity and age," 
including REAL ID and "FEDERAL LIMITS APPLY" versions. (Pen. Code, § 16400.) 
However, BOF wi ll continue to advise interested parties that: (1) a "FEDERAL LIMITS 
APPL Y" driver ' s license or identifi ca.ti on card issued before January 22, 2018 indicates that the 
applicant was unable to submit sati sfactory proof that hi s or her presence in the United States is 
authori zed under federal law; (2) it is unclear whether a person with a " FEDERAL LIMITS 
APPLY" driver's license or identification card issued on or after January 22, 20 18 was able to 
submit sati sfactory proof that hi s or her presence in the United States is authori zed under federa l 
law; and (3) a person whose presence in the United States is not authorized under federa l law is 
prohibjted ['·om receiving or possessing a firearm or ammunition, under federa l law. (18 U.S .c. 
§ 922(d)(5)(A) .) 

Sincerely, 

f~t. --: 
(.reV 

P. PATTY LI 
Deputy Attorney General 

For XA VIER BECERRA 
Attorney General 
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INFORMATION BULLETIN:  

PURCHASING A FIREARM IN CALIFORNIA USING A  

REAL ID, NON-REAL ID, OR AB 60 TYPE LICENSE 

October 26, 2018 

 

In 2005, the United States Congress enacted the REAL ID Act which, among other provisions, will 

require federally compliant identification (i.e., REAL ID) to board any airplane, enter any military base, or enter 

any federal facility as of October 1, 2020.1 But it was unclear if this new law would also apply to the purchase 

of a firearm. To clarify the ambiguity, ATF in 2012 issued a newsletter clarifying that non-REAL IDs may 

continue to be used to purchase firearms so long as the provided ID satisfied the requirements under the Gun 

Control Act.2  

 Then in 2013, California enacted Assembly Bill No. 60 (“AB 60”). This new law required the DMV to 

begin issuing licenses and IDs to individuals who could not provide proof of their lawful residence in the United 

States. Licenses and IDs issued pursuant to AB 60 had the words “FEDERAL LIMITS APPLY” printed on the 

front of the license or ID. Because federal law generally prohibits individuals who are not lawful residents of 

the United States from purchasing firearms,3 ATF issued an open letter in June 2016 clarifying its position 

regarding its previously issued 2012 newsletter.4 In this open letter, ATF stated that AB 60 licenses cannot be 

used to purchase a firearm. 

                                                 
1 REAL ID Act of 2005, H.R. 418, 109th Cong. 

2 FFL Newsletter: Federal Firearms Licensee Information Service, U.S. DEPARTMENT OF JUSTICE, BUREAU OF ALCOHOL, 

TOBACCO, FIREARMS AND EXPLOSIVES, https://www.atf.gov/firearms/docs/newsletter/federal-firearms-licensees-

newsletter-may-2012/download (May 2012). 

3 As stated on the required 4473, the FFL “must establish the identity, place of residence, and age of the transferee/buyer. 

The transferee/buyer must provide a valid government-issued photo identification document to the transferor/seller that 

contains the transferee’s/buyer’s name, residence address, and date of birth.” See ATF E-Form 4473 (5300.9), 

https://www.atf.gov/firearms/docs/4473-part-1-firearms-transaction-record-over-counter-atf-form-53009/download (Oct. 

2016). 

4 This letter has since been de-published from ATF’s website and is no longer available. But a copy of this letter is 

available online at http://michellawyers.com/wp-content/uploads/2018/09/Open-Ltr-to-All-CA-FFLs-re-AB60.pdf. 
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Examples of a REAL ID (left) versus a non-REAL ID (right)5 

 At first, this clarification from ATF had no effect on a lawful resident’s ability to purchase a firearm.6 

But then in January 2018, DMV began issuing non-REAL IDs to U.S. citizens. These IDs contained the same 

“FEDERAL LIMITS APPLY” language as those issued pursuant to AB 60 and were otherwise 

indistinguishable. As a result, lawful U.S. residents issued such a license were seemingly prohibited from 

purchasing a firearm according to ATF’s open letter. 

 The issuance of non-REAL IDs identical to that of AB 60 type licenses by DMV resulted in mass 

confusion among law enforcement, California gun owners, and licensed firearm dealers. Our office immediately 

contacted ATF for clarification. At first, ATF responded that it received confirmation from DMV that IDs 

                                                 
5 For more information regarding the REAL ID Act and how to obtain a REAL ID from DMV, visit 

https://www.dmv.ca.gov/portal/dmv/detail/realid. 

6 Nevertheless, AB 60 licenses presented a unique problem for California licensed firearm dealers, requiring dealers to 

physically inspect a subtle detail on the license. Outside of the “FEDERAL LIMITS APPLY” language on the front, such 

licenses and IDs constitute “clear evidence of the person’s identity and age” as required for the purchase of a firearm 

because “clear evidence” is defined as a valid California Driver’s License or ID and such IDs are in fact “valid” California 

licenses/IDs. See P.C. § 16400. This meant that unless a dealer physically inspected the license for such language, it is 

unlikely any part of the background check process would result in a denial for the attempted firearm purchase unless the 

person admitted to their unlawful presence in the United States on the required 4473 form.   
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issued pursuant to AB 60 will have additional language on the back distinguishing them from non-REAL IDs.7 

But this was later proven to be incorrect, as both types still had the same language printed on the back.8 The 

exact reason for this remains uncertain, but we believe one root cause to be California’s recent efforts to prevent 

the identification of individuals who cannot provide proof of their lawful presence in the U.S.—the same efforts 

that are currently being challenged in a lawsuit by the United States Department of Justice against California.9 

After bringing this issue to ATF’s attention, ATF de-published its 2016 open letter. In its place, ATF 

authored a new letter that stated California licensed firearms dealers:  

[M]ay accept post-January 22, 2018 licenses/identification documents that meet the definition in 18 

U.S.C. 1028(d) in fulfilling their requirements under 18 U.S.C. 922(t)(1)(C) and 27 CFR 

478.124(c)(3)(i). However, licensees may consider asking for additional documentation (e.g., passport) 

so that the transfer is not further delayed.10 

In other words, California residents who are issued non-REAL IDs after January 22, 2018, by DMV may use 

their IDs to purchase a firearm, even if the ID contains the language “FEDERAL LIMITS APPLY” on the front 

of the license. Despite this clarification from ATF, DOJ still maintained a position that any “FEDERAL 

LIMITS APPLY” licenses could not be used for purposes of purchasing a firearm. We don’t know exactly what 

reason DOJ had for taking this position, but we do know it had no basis in law. My office requested clarification 

from DOJ, and after several weeks, we received a letter in response which stated: 

Going forward, [CA DOJ] will inform interested parties that any valid California driver’s license or 

identification card may be used as “clear evidence of the person’s identity and age,” including REAL 

ID and “FEDERAL LIMTIS APPLY” versions.11  

 

                                                 
7 See Firearms Purchases and Identifications Issued by CA DMV, CALIFORNIA RIFLE & PISTOL ASSOCIATION, 

INCORPORATED, https://www.crpa.org/crpa-news/firearms-purchases-identification-issued-ca-dmv/ (last visited Sept. 18, 

2018). 

8 See Firearm Purchases and Identification Issued by CA DMV: Part 2, CALIFORNIA RIFLE & PISTOL ASSOCIATION, 

INCORPORATED, https://www.crpa.org/crpa-news/firearm-purchases-identification-issued-ca-dmv-part-2/ (last visited 

Sept. 18, 2018). 

9 See Justice Department Files Preemption Lawsuit Against the State of California to Stop Interference with Federal 

Immigration Authorities, UNITED STATES DEPARTMENT OF JUSTICE, https://www.justice.gov/opa/pr/justice-department-

files-preemption-lawsuit-against-state-california-stop-interference (March 7, 2018). 

10 See REAL ID Update: Part 3, CALIFORNIA RIFLE & PISTOL ASSOCIATION, INCORPORATED, https://www.crpa.org/crpa-

news/real-id-update-part-3/ (last visited Sept. 18, 2018). 

11 See REAL ID Update: Part 3, CALIFORNIA RIFLE & PISTOL ASSOCIATION, INCORPORATED, https://www.crpa.org/crpa-

news/real-id-update-part-3/ (last visited Sept. 18, 2018) (emphasis in original). But DOJ cautioned that they “will continue 

to advise interested parties that: (1) a “FEDERAL LIMITS APPLY” driver’s license or identification card issued before 

January 22, 2018 indicates that the applicant was unable to submit satisfactory proof that his or her presence in the United 

States is authorized under federal law; (2) it is unclear whether a person with a “FEDERAL LIMITS APPLY” driver’s 

license or identification card issued on or after January 22, 2018 was able to submit satisfactory proof that his or her 

presence in the United States is authorized under federal law; and (3) a person whose presence in the United States is not 

authorized under federal law is prohibited from receiving or possessing a firearm or ammunition, under federal law.”  
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THE BOTTOM LINE 
 

Lawful California residents are not prohibited from purchasing a firearm simply because they have been 

issued a non-REAL ID from DMV. That said, CRPA has been informed that some DOJ field representatives are 

still instructing California licensed firearm dealers to not accept “FEDERAL LIMTS APPLY” licenses or IDs 

regardless of this letter from DOJ, leaving those dealers with a sense of confusion and hesitancy. CRPA is 

currently working to educate California licensed firearm dealers on this issue and update them with any 

information as it becomes available.  
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Introduction 

ABSTRACT 

Purpose: In 1991, California implemented a law that mandated a background check for all firearm pur
chases with limited exceptions (comprehensive background check or CSC policy) and prohibited firearm 
purchase and possession for persons convicted within the past 10 years of certain violent crimes clas
sified as misdemeanors (MVP policy). We evaluated the population effect of the simultaneous imple
mentation of CSC and MVP policies in California on firearm homicide and suicide. 
Methods: Quasi-experimental ecological study using the synthetic control group methodology. We 
included annual firearm and nonfirearm mortali ty data for California and 32 control states for 1981 
-2000, w ith secondary analyses up to 2005. 
Results: The simultaneous implementation of CSC and MVP policies was not associated w ith a net 
change in the firearm homicide rate over the ensuing 10 years in California. The decrease in firearm 
suicides in California was similar to the decrease in nonfirearm suicides in that state. Results were robust 
across multiple model specifications and methods. 
Conclusions: CSC and MVP policies were not associated with changes in firearm suicide or homicide. 
Incomplete and missing records for background checks, incomplete compliance and enforcement, and 
narrowly constructed prohibitions may be among the reasons for these null findings. 

© 2018 Elsevier Inc. All rights reserved. 

Firearm violence is one ofthe leading causes of death and injury 
in the United States, resulting in more than 38,000 deaths in 2016 
[11. Firearm ownership and access are risk factors for death from 
both suicide and homicide [2- 61, and firearm access is a necessary 
precondition for committing firearm-related violent crimes. 

convicted of felonies or domestic violence misdemeanors [7 1- To 
help prevent prohibited persons from acquiring firearms , the Brady 
Handgun Violence Prevention Act requires that purchases from 
federally licensed retailers be subject to a background check. Since 
Brady's inception in 1994, more than 3 million attempted pur
chases by prohibited persons have been denied [8). Sales by unli
censed private parties are exempt from background check 
requirements in many states; however, it is estimated that more 
than 20% of all firearm acquisitions do not involve background 
checks [9). About 80% of all firearms acquired for criminal 
purposes- 96% of those acquired by prohibited persons- are ob
tained through private-party transfers [10). 

Federal law prohibits certain categories of individuals from 
purchasing or possessing firearms; examples include persons 

Conflict of interests: No potential conflicts of interest relevant to this article were 
reported. 

• Corresponding author. Society and Health Research Center, Facultad de 
Humanidades, Universidad Mayor, Badajoz 130, Room 1305, Las Condes, Santiago, 
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Among legal purchase rs of firearms, as in the general popu
lation , a history of violence is strongly associated with an in
crease in risk for future violence [111. A prospective study of 
California handgun purchasers found that individuals with a 
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single prior conviction for a nonprohibiting violent misde
meanor crime (such as assault and batte ry ) were nearly five 
times as likely as those with no prior criminal history to be 
arrested for a subsequent firearm -related or violent offense [121 , 
For purchasers with multiple such prior convictions, risk was 
increased by a factor of 15. 

In 1991, California mandated background checks for nearly all 
firearm sales (a comprehensive background check ICBCI policy) and 
a 10-year prohibition on gun purchase and possession for persons 
convicted of most violent misdemeanor crimes (a misdemeanor 
violence prohibition IMVP] policy). These policies are comple
mentary. Expanded background check requirements are meant to 
create an additional barrie r to firearm access for prohibited per
sons; nationally, they are associated with a lower proportion of 
private-party firearm sales conducted without background checks 
(26% vs. 57%) 191. Expanded prohibitions reflect an intent to reduce 
violence through preventing access to firearms by larger numbers 
of high-risk individuals. 

We know little about the effectiveness of CBC policies. Studies 
showing clear benefits have focused on permit-to-purchase (PTP) 
laws, a particularly rigorous subset of eBe policies that require a 
background check and a permit, typica lly issued by a law enforce
ment agency, to purchase a firearm [13- 171. Some cross-sectional, 
ecological studies of eBe policies have shown negative associations 
between CBC laws and firearm mortality 118,19]. However, a more 
rigorous time-series analysis found no effect on firearm suicide and 
homicide rates from repealing CBC policies in two states 120]. 
Newly enacted eBe policies led to increases in background checks, 
presumably the principal mechanism by which they would exert 
intended effects on violence, in only 1 of 3 states studied 121 ]. 

Incomplete compliance and enforcement have been suggested 
as possible reasons for these findings. The possibility of these 
mechanisms of action is reinforced by studies showing benefits to 
more thorough background checks 122,23] and by well-known in
stances of violence, including mass shootings, where prohibited 
persons purchased firearms because the data on which their 
background checks were performed were incomplete 124]. 

Evaluations of MVP policies have yielded positive results, but 
the lite rature is sparse. At the individual level, a controlled longi
tudinal study of California's MVP policy found that denial of firearm 
purchase because of a prior violent misdemeanor conviction was 
associated with a substantial reduction in risk of arrest for future 
violent or firearm-related crimes [25 1- A recent multistate 

Table 1 

population-level study found similar benefits from MVP policies for 
intimate partner homicide lIS]. 

The objective of our study was to evaluate the effects of Cal
ifornia's eBe and MVP policies on firearm-related homicide and 
suicide. Given their simultaneous implementation and limited 
possibilities for estimating individual policy effects (both were 
intended to prevent high-risk people from acquiring firearms ), we 
evaluated the two policies together. 

Methods 

Design and study sample 

We used a quasi-experimental design at the state level, with 
California as the treated state and "treatment" defined as the 
simultaneous implementation ofCBC and MVP policies in 1991. The 
control units, also known as the donor pool, were 32 states that did 
not have CBC or MVP policies at the start of the study period and 
did not implement them or other major firearm policy changes 
during that period (Table 1). The main analysis considered the 
preintervention period to be all years before the intervention for 
which data were available (1981 - 1990) and assessed effects for 
10 years postintervention (1991 - 2000). 

Data sources and variables 

Outcomes: Our main outcomes were the annual rates of 
firearm-related homicides and suicides per 100,000 people, avail
able from the US Centers for Disease Control and Prevention II ]. As 
these data do not include numbers when there are fewer than 10 
cases, we performed simple imputation using linear regression. 
This resulted in the imputation of 2 years for New Hampshire, 
South Dakota, Vermont, and Wyoming, and 1 year for Delaware. We 
rejected multiple imputation because inference in the synthetic 
control group method does not rely on variance estimates (the 
main concern in single imputation methods) but on permutation 
tests (see Supplemental Material ). 

To account for potential spurious associations and explore the 
influence of additional exogenous factors, we included rates of 
non- firearm-related homicides and suicides as negative control 
outcomes. The rationale is that these outcomes should not be 
affected by policies restricting access to firearms, but if there is a 
relationship, it should be in the opposite direction ( i.e ., other 

States with nonzero weights in syn thetic California for firearm and non firearm homicide and suicide rates· 

State Firearm homicide' Nonfi rearm homicide' Firearm suicidet Nonfi rearm suicide t 

Alaska 0.02 1 0 0 
Arizona 0.015 0 0 
Colorado 0.123 0 0 
Georgia 0. 10 1 0 0 0 
Louisiana 0.259 0 0 0 
Nevada 0.2 0 0.30S 
New Mexico 0.0 39 0 0 
Ohio 0 0.6S 1 0.237 
Texas 0.603 0.3 19 0 
Vi rginia 0.566 0 0 0 
Wisconsin 0.073 0 0 0.455 
RMSPE synthetic control/all con trol states 0.299/2.408 0.230/ 1.675 0.294/2.19 1 0.482 / 1.8 11 

• States in the donor pool (n = 32): Alabama, Alaska, Arizona, Arkansas, Colorado, Delaware, Florida, Georgia, Idaho, Kansas, Kentucky, Louisiana, Ma ine, Mi nnesota, 
Mississippi, Montana, Nevada, New Hampshire, New Mexico, Ohio, Oklahoma, Oregon, South Carolina, South Dakota, Texas, Utah, Vermon t, Vi rginia, Washington, West 
Virginia, Wisconsin, Wyoming. 

, Covariates included in the homicide models are percentage Hispanic: percentage black: percentage male: percentage living below the federal poverty line: percentage 
unemployment: percentage of population aged 15- 29 years: percentage of population aged older than or equal to 65 years: number of gallons of ethanol from spirits 
consumed per capita: percentage veterans; gun availability (annual ): outcomes at 1984 , 1987, and 1990. 

t Covariates included in the suicide models are the same as' , plus the natural logarithm of the states' populations. 
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methods would be substituted for firearms, increasing the rates 
of non- fi rearm-related deaths). A decline in the rates of 
non- fIrearm-related homicides and suicides associated w ith the 
implementation of CBC and MVP policies would likely be the result 
of other unmeasured confounders. 

Covariates: Based on previous research [17,20] and model per
formance (lowest root mean square prediction error [RMSPE]), we 
defined the follow ing set of covariates: percentage of people 
15- 29 years of age; percentage of people older than or equal to 
65 years of age; logarithm of the population (which improved the 
RMSPE only for the suicide models ); percentages of the population 
w ho were white, Hispanic, and males [1] ; living below the federal 
poverty line, veterans [26], and unemployed [27] ; the per capita 
consumption of gallons of ethanol from spirits by people aged older 
than or equal to 14 years [28] ; and as an indicator of gun ava ilability, 
firearm suicides as a percentage of total suicides [29,30]. We also 
included as predictors in the mode ls the values of each of the out
comes at three time points in the preintervention period ; using three 
time points yielded the lowest RMSPE: 1984, 1987, and 1990 [31,32]. 

In generating the final mode ls, we removed variables w ith low 
V-weights, that is , variables w ith low predictive values in final 
mode ls. Variables tested but not included were additional age and 
race/ethnicity categories ; percentages of people w ith different 
categories of marital status and religion ; an indicator for state 
mental health parity laws ; a measure of the crack epidemic, w hich 
incorporates cocaine-induced emergency room visits, deaths, ar
rests, among other proxies [33] ; and a violent crime index [34]. 

Statistical analyses 

For the main analys is, we used the synthetic control group 
method, w hich aims to generate a trend counterfactual to the 
observed outcome by creating a weighted average of the states in 
the donor pool [32]. 

A Firearm homicide 

0 ~ 
0 
0 
0 

~ 
~ 

" a: 

The policy effect is estimated as the differe nce betwee n the 
values in the treated state (California ) and the values in the 
synthetic control g roup (synthetic California ) in the post
interve ntion period . Consistent w ith othe r studies that have 
used this method [20] , we ave raged the a nnual differences 
across the 10 years after CBC and MVP implementation ( to the 
year 2000 ); in second ary analyses, we a lso consid ered 5 years (to 
1995) and 15 years (to 2005 ) after the intervention. We did not 
includ e longer postintervention period s to avoid forecasting 
counte rfactual tre nds too far removed from the pre interve ntion 
period . 

Given that the synthetic control group method does not produce 
traditional measures of uncertainty (e .g., 95% confidence intervals), 
inference is based on permutation tests, also know n as placebo 
tests (see Supplemental Material ). 

To account for imperfect fit in the pre intervention period, we 
provided estimates that subtracted the pre intervention average 
difference between California and the synthetic control from the 
postintervention difference (as in a difference-in-difference esti
mator) [35,36]. In addition, we showed results produced by states 
that had a comparable fit in the pre intervention period, that is, 
RMSPE less than or equal to 5 and less than or equal to 2 times the 
RMSPE for California [13]. 

We conducted multiple sensitivity analyses , w hich included 
removing states that prohibited firearm purchases by people con
victed of domestic violence before the national enactment of such a 
law in 1996, testing for a delayed and gradual effect of CBC/MVP 
policies, restricting the population to the age groups that have the 
greatest risk of firearm-related homicide and suicide, and changing 
the methodological approach to est imate the results (see 
Supplemental Material ). 

All analyses were conducted using Stata 14.1 (StataCorp, College 
Station, Texas, USA). 

B Non-firearm homic'de 

~~#~~~#~~~#~~#~~ ~~#~~~#~~~##~#~~ 
C Firearm suicide D Non-firearm suicide 

0 0 
N N 

0 ~ ~ 8 
g 

~ ~ ~ . 
£ 

Fig. 1. Trends in annual rate of firearm homicides (A), non- firearm homicides (B), firearm suicides (C) and non-firearm suicides (0 ) per 100,000 people in California and all control. 
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Results 

Annual trends in firearm and nonfirearm homicide and suicide 
rates are in Figure 1. California experienced a large increase in 
firearm-related homicides from the mid-1980s until the early 
1990s (peaking at 10.2/100,000 people in 1993 ). A sharp decline 
followed until approximately 2000, then re lative stabilization until 
2012. Non- firearm-related homicides showed a stable decline, 
from the beginning of the time series until the first years of the 
2000s. 

For firearm-re lated suicides, there was an overall decline, 
concentrated mostly between the years 1997 and 2000. Non
- firearm-related suicides showed a similar trend but w ith an in
crease from 2002 to the last years of the series. 

Results from the synthetic control group method 

Of the 32 states in the donor pool, 11 had nonzero weights and 
w ere included in one or more of the synthetic controls for the four 
outcomes (Table I). None of the states w ith imputed data were 
included in the synthetic controls. 

Levels and trends for firearm homicide rates in the pre
inte rvention period were similar for California and synthetic Cali
fornia, although the increase in the 2 years before 1991 was slightly 
higher in California (Fig. 2A). For firearm suicides, California w it
nessed a similar trend compared w ith synthe tic California until 
1988, but a small re lative decline thereafte r (Fig. 2C). Nonfirearm 
outcomes for California and all control states are show n in 
Figure 1 Band D. Both were well balanced in the pre inte rvention 
period in relation to the trend in synthe tic California. 

Es timated absolute and re lative effects of CBC and MVP pol
icies on each outcome and the results from the permutation tes ts 
are presented in Table 2. The 10-year post inte rvention period 

A 

a 
8 
glD . . 
" a: 

Firearm homicide 

C Firearm suicide 

····· 1·· 

""",=-~--, -~- - -:-- ....... -

--- California 
_ _ _ Synthetic 

California 
All control 
states 

provided our primary results. The average diffe rence in the rate of 
firearm homicides be tween California and synthe tic California in 
the postinte rvention period was 0 /100,000; for firearm suicides, it 
w as - 0.7/100,000, corresponding to a 10.9 percent decrease. Five 
of the 32 states e ligible to se rve as controls experienced larger 
effects for firearm suicides over the same time period in the 
permutation tests. However, afte r restricting the comparison 
states to those w ith a reasonable preinte rvention fit ( ::;2 times the 
RMSPE for California ), no states (out of 11 ) experie nced a decrease 
larger than California. Consistent results were observed for 
firearm homicides and suicides at both 5 and 15 years 
post inte rvention. 

In the 10 years follow ing implementation, the average differ
ences in nonfirearm homicides and suicides were - 0.3/100,000 
(- 9.7 percent) and - 0.4/100,000 (- 7.0 percent), respectively. For 
nonfirearm suicides, only one state experienced a larger decrease 
than California, regardless of the number of control states used as 
comparison. For the nonfirearm homicide rate, the decline 
observed afte r policy implementation was w ithin the range that 
w ould be expected given random variation. 

Results from sensitivity analyses were consistent w ith those of 
the main analysis (see Supplemental Material ). 

Discussion 

This study evaluated the association between rates of firearm
related homicides and suicides and California's simultaneous 
enactment of two policies aimed at preventing firearms acquisition 
by people w ho are at increased risk of inte rpersonal and self
directed violence: a comprehensive background check require
ment and a firearm prohibition for persons convicted of violent 
misdemeanors. Enactment was not associated w ith significant and 
specific changes in rates of fatal firearm violence. 

B Non-firearm homicide 

o Non-firearm suicide 

---California 

---~ 
... : ... 

_ _ _ Synthetic 
California 

All control 
states 

Fig. 2. Trend in annual rate of fi rearm homicides (A). non-fi rearm homicides (B). firearm suicides (C) and non-fi rearm suicides (0) per 100,000 people in California. synthetic 
California, and average for all control states, 198 1- 2000. 
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Enforcement of the Brady Act, 2010 
 
 

Abstract 
 

The Brady Handgun Violence Prevention Act (Brady Act) requires criminal history 
background checks by the Federal Bureau of Investigation (FBI) and state agencies on 
persons who attempt to purchase a firearm from a licensed dealer.  In 2010, the FBI 
and state agencies denied a firearm to nearly 153,000 persons due to National Instant 
Criminal Background Check System (NICS) records of felonies, domestic violence 
offenses, and other prohibiting factors.  Enforcement of the Brady Act, 2010 reports on 
investigations and prosecutions of persons who were denied a firearm in 2010.  The 
report describes how the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) 
screens denied-person cases and retrieves firearms that were obtained illegally.  
Statistics presented include charges most often filed against denied persons by United 
States Attorneys and results of prosecutions.  Investigation statistics from two states 
are also presented.  Key statistics are compared for the five-year period from 2006 to 
2010.  Statistical highlights are presented in the body of the report and complete details 
are included in an Appendix. 
 
 
Disclaimer 
 
This project was supported by Grant No. 2011-BJ-CX-K017 awarded by the Bureau of 
Justice Statistics, Office of Justice Programs, U.S. Department of Justice. Points of view 
in this document are those of the author and do not necessarily represent the official 
position or policies of the US Department of Justice.                                               
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Background 
 
The Brady Act.  The Brady Handgun Violence Prevention Act (Brady Act) was enacted 
in 1993 to provide a method for blocking transfers of firearms to prohibited persons.  
From February 28, 1994 to November 30, 1998, the interim Brady provisions, 18 U.S.C. 
922(s), required a Federal Firearms Licensee (FFL) to request a background check on a 
handgun applicant from the Chief Law Enforcement Officer (CLEO) of the jurisdiction 
where the licensee operated.  A handgun could be transferred if a notice of denial was 
not transmitted to the FFL within five days by the CLEO.   
 
National Instant Criminal Background Check System.  Pursuant to the 
permanent provisions of the Brady Act, 18 U.S.C. 922(t), the NICS began operations on 
November 30, 1998.  The NICS allows a licensee to contact the system by telephone or 
other electronic means for information, to be supplied immediately, on whether receipt 
of a firearm by a transferee would violate federal or state law.  In addition to regulation 
of handgun sales, the permanent provisions mandate background checks on long gun 
purchasers and persons who redeem a pawned firearm.  A licensee has the option of 
requesting a check on a person who attempts to pawn a firearm. 
 
A NICS inquiry is not required if a transferee presents a state permit qualified by ATF as 
an alternative to the point-of-transfer check.  Qualified permits allow a transferee to 
possess, acquire, or carry a firearm, and were issued not more than five years earlier by 
the state in which the transfer is to take place, after verification by an authorized 
government official that possession of a firearm by the transferee would not be a 
violation of law.  A permit issued after November 30, 1998 qualifies as an alternative 
only if the information available to the state authority includes the NICS.  
 
The NICS process begins when a licensee receives a completed Firearms Transaction 
Record (ATF Form 4473) and a government-issued photo identification from an 
applicant.  Completion of a state disclosure form may also be required.  Submitting 
false information in regard to a firearm transaction is illegal under federal law and many 
state statutes. 
 
A licensee initiates a NICS check by contacting either the Federal Bureau of 
Investigation (FBI) or a point of contact (POC) agency designated by state government.  
The FBI and the POC agencies always check three major federal databases, the 
National Crime Information Center (NCIC), the Interstate Identification Index (III), and 
the NICS Index.  If the transferee is not a citizen of the United States, the NICS will 
query Bureau of Immigration and Customs Enforcement (ICE) records.  A POC may 
check additional state records.  A check may include contacting an agency that 
maintains a record that the FBI or POC cannot access directly.  
 
After a search of available federal and state records, the checking agency responds with 
a notice to the licensee that the transfer may proceed, may not proceed, or is delayed 
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pending further review of the applicant's record.  If further review of a record indicates 
that the transfer would not violate federal or state law, the checking agency notifies the 
licensee that the transfer may proceed.  If the licensee does not receive a response 
within three business days, the transfer may proceed at the licensee’s discretion.  A 
person who is not allowed to proceed may appeal to the FBI or POC and submit 
information to correct the record on which the denial was based.  
 
NICS checking agencies most often block the transfer of a firearm or a permit to a 
person whose records indicate a felony indictment or conviction, a fugitive warrant, 
unlawful drug use or addiction (within the prior year), a mental defective adjudication 
or an involuntary commitment to a mental institution, illegal or non-immigrant alien 
status, a domestic violence restraining order, or a misdemeanor domestic violence 
conviction.  These and other prohibitors are stated in the Gun Control Act (GCA), 18 
U.S.C. 922.  A NICS denial may also be based on a state law prohibition. 
 
NICS Denials in 2010.  The FBI conducted over six million NICS transfer checks in 
2010 and denied over 72,000 applications, a denial rate of about 1%.  The most 
common reason for denial by the FBI was a record of a felony indictment or conviction 
(over 47%), followed by fugitives from justice (19%), and state law prohibitions (about 
11%) (Table 1).  Other reasons included drug use or addiction (about 10%), domestic 
violence misdemeanor convictions (over 6%), and domestic violence restraining orders 
(over 4%) (Appendix table A).  
 
Table 1. Background checks by the FBI in 2010 
  Number Percent 
Applications for firearm transfer 6,037,394  
Denials / denial rate 72,659 1.2% 
   
Most common denial reasons / percent of denials   

Felony indictment or conviction 34,459 47.4% 
Fugitive 13,862 19.1% 
State law prohibition 7,666 10.6% 

 
ATF Investigations 
 
Denial data is electronically transmitted by the FBI on a daily basis to ATF’s Denial 
Enforcement and NICS Intelligence (DENI) Branch (formerly Brady Operations Branch).  
Transactions denied by the FBI contain data on prohibited persons who unlawfully 
attempted to purchase a firearm.  Some prohibited persons obtain a firearm during a 
“delayed transaction,” where the FBI has not completed a check in three business days 
and the dealer is allowed to transfer the firearm.  When the FBI finds a prohibitory 
record and is informed by the dealer that a transfer occurred, a “delayed denial” referral 
is made to ATF.   
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As a way to assist ATF investigations, the FBI NICS Section implemented a system 
enhancement that ranks a delayed denial transaction based on ATF categories 
applicable to the specific denial and separates the ranked delayed denials from the 
standard denials.  (NICS Operations 2005, FBI CJIS Division, January 2006, 
http://www.fbi.gov/about-us/cjis/nics/reports/2005-operations-
report/ops_report_2005.pdf). 
 
In addition, the DENI Branch queries the daily NICS referrals to identify collateral (pre-
pawn) checks where a person who attempted to pawn a firearm was found to be 
prohibited.  Research by the DENI Branch that covered October 2001 to November 
2005 concluded that collateral checks have a denial rate of 3.3%, which is over two 
times greater than the overall FBI denial rate.  The pawnbroker who requested the 
collateral check is contacted to find out if the denied person left the pawnshop with the 
firearm.  If the denied person still possesses the firearm, the referral is expedited in the 
same manner as a delayed denial.  If the pawnbroker retained the firearm, the denial is 
processed as a standard denial. 
 
The DENI Branch searches databases available to ATF for additional data on denied 
persons referred by the FBI.  After an initial screening, denials are referred to the 19  
ATF field divisions serviced by the DENI Branch (six other divisions’ territories are only 
comprised of POC states).  All delayed denials are required to be referred within 48 
hours.  Routinely, delayed denials are referred within 24 hours of receipt from the FBI.  
Referrals are made in accordance with criteria established for the federal judicial 
districts within each division’s territory.  ATF and United States Attorneys have 
developed referral criteria for all 94 judicial districts that reflect the types of cases most 
likely to merit prosecution.  Cases involving restraining orders, domestic violence 
misdemeanors, non-immigrant aliens, violent felonies, warrants, and indictments are 
most often included in referral criteria. 
 
The DENI Branch screened 76,142 NICS denials received from the FBI during 2010, and  
referred 4,732 denials (approximately 6%) within the established guidelines to field 
divisions.  The referred cases were made up of 2,265 delayed denials (3% of all 
denials) and 2,467 standard denials (over 3%).  The remaining denials (71,410, or 
nearly 94%) did not meet referral guidelines or were overturned or canceled.  
Overturns occurred after review by the DENI Branch or after the FBI received additional 
information.  The FBI canceled a small number of denials in cases where a NICS check 
should not have been conducted.  (Table 2.)  Standard denials that are not being 
referred are reported weekly to the field divisions and made available in a database if 
further review is deemed necessary.   
 
Denials that were caused by protective orders, felony convictions, and domestic 
violence misdemeanor convictions comprised nearly 76% of referrals to field divisions.  
(Table 2.)  Somewhat less frequent were referrals involving persons who were an 
unlawful user of a controlled substance, under indictment or information, or a fugitive 
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from justice.  The six most common reasons for referral accounted for about 98% of 
the cases.  (Appendix table B.) 
 
Table 2. NICS denials by FBI referred to ATF field divisions in 2010  

  Cases Percent 
FBI denials referred to ATF DENI Branch 76,142 100.0% 

DENI Branch referrals to ATF field divisions 4,732 6.2% 
Delayed denials 2,265 3.0% 
Standard denials  2,467 3.2% 

Not referred to field, overturned, or canceled 71,410 93.8% 
   
Most common reasons for referrals to field   

Subject to protective order 1,395 29.5% 
Convicted felon 1,144 24.2% 
Domestic violence misdemeanor 1,049 22.2% 

  
A NICS coordinator in each ATF division receives and distributes referrals to the 
appropriate field office.  A state point of contact may also refer denials to the nearest 
field office.  Special agents at the field offices verify conviction and prohibition 
information and conduct additional investigations.  The FBI is notified if ATF determines 
that a person should not have been denied.   
 
In a delayed denial case, the agent contacts the firearm purchaser and seizes or takes 
an abandonment of the firearm or coordinates a transfer of the firearm to a licensed 
dealer or to a third party who is not a prohibited person.  In POC states, a retrieval may 
be handled by local law enforcement, a statewide firearms unit, or ATF.   In addition to 
the delayed denials, a small number of 2010 standard denials potentially involved 
unlawful firearm possession.  Field offices investigated a total of 1,923 unlawful 
possession cases that began in 2010.  A retrieval of a firearm (or firearms) from a 
prohibited person by field agents occurred in 1,164 (about 61%) of the cases.  The 
subject of the investigation was cleared in 509 cases (approximately 27%).  About 93% 
of the cases had been resolved by December 13, 2010, with the subject missing in 
nearly 7% of the cases.  (Table 3.)  
 
Table 3. Outcomes of 2010 unlawful possession cases 

  Cases Percent 
Total 1,923 100.0% 
Retrieval of a firearm (or firearms) 1,164 60.5% 
Subject not prohibited 509 26.5% 
Unable to locate subject 128 6.7% 
Other outcomes 122 6.3% 

 
The 1,164 retrieval cases reached the following resolutions: transfers to non-prohibited 
third parties -  577 (30% of total cases); returns to firearms dealers - 505 (about 26%); 
seizures by ATF - 47 (over 2%); and abandonments by transferees - 35 (nearly 2%).  
These cases resulted in retrieval of 1,181 firearms.  (Appendix table C.)  Charges were 
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referred for prosecution in 11 cases where ATF retrieved a firearm and in two cases 
that were given to local law enforcement. 
 
Prosecutions by U.S. Attorneys 
 
When an investigation is complete, the field office and the U.S. Attorney decide whether 
the case merits prosecution.  A case that is not deemed appropriate for federal 
prosecution may be referred to a state prosecutor.  If the U.S. Attorney decides to 
prosecute, an arrest is made or a warrant is issued. 
 
Field offices declined to refer 4,184 cases for prosecution.  The most common reasons 
for declinations were no prosecutive merit (1,661 cases or almost 40%), federal or 
state guidelines were not met (1,092 cases or 26%), and subjects found to not be 
prohibited (480 cases or about 12%).  (Table 4).  Other reasons for declination by a 
field office included closure by a supervisor (457 or 11%) and no potential or 
unfounded (396 cases or about 10%).  (Appendix table D.) 
 
Table 4. 2010 cases declined by ATF field offices  

 Cases Percent 
Total 4,184 100.0% 
Most common reasons for declination   

No prosecutive merit 1,661 39.7% 
Federal or state guidelines not met 1,092 26.1% 
Not a prohibited person 480 11.5% 

 
A total of 62 charges from the 2010 cases were referred by field offices for 
consideration by prosecutors.  The most common charge referred was submitting 
falsified information when buying firearms, which accounted for 22 charges and 36% of 
all charges.  The second and third most common charges were possession of a firearm 
by a convicted felon (11 charges or approximately 18%) and possession of a firearm 
after a domestic abuse charge (7 charges or about 11%).  (Table 5.)    
 
Table 5.  Charges referred for prosecution, 2010 

Charge definition Charges Percent 
Total 62 100.0% 
Falsified information when buying firearms 22 35.5% 
Possession of firearm by convicted felon 11 17.7% 
Possess firearm after domestic abuse charge 7 11.3% 
Receive/ship/transport firearm after indictment 5 8.1% 
Other charges 17 27.4% 

 
Subsections of the Gun Control Act, 18 U.S.C. 922, were the basis for 49 charges 
(approximately 79% of all charges).  The 2010 cases produced charges referred for 
prosecution against 33 persons, 25 from delayed denials and 8 from standard denials.  
(Appendix table E.)   

This document is a research report submitted to the U.S. Department of Justice. This report has not 
been published by the Department. Opinions or points of view expressed are those of the author(s) 

and do not necessarily reflect the official position or policies of the U.S. Department of Justice. 
Case 3:18-cv-00802-BEN-JLB   Document 37-1   Filed 08/12/19   PageID.1762   Page 29 of 43



 
Enforcement of the Brady Act, 2010     8 

 

 
Of the 62 charges referred from the 2010 cases, 18 (29%) had been declined by a 
prosecutor as of December 13, 2011.  A guilty plea was obtained on 13 charges (about 
21%) and 10 charges (about 16%) were dismissed as part of a plea agreement.  
Twelve charges (approximately 19%) were still pending action by a prosecutor as of 
December 13, 2011.  (Table 6.)  In addition, five charges (8%) were dismissed prior to 
or after an indictment (Appendix table F).   
 
Table 6.  Status of 2010 charges referred for prosecution 

Judicial status Chargesa Percent 
Total 62 100.0% 

Selected outcomes:   
Declined by prosecutor 18 29.0% 
Guilty plea by defendant 13 21.0% 
Pending action by prosecutor 12 19.4% 
Dismissed per plea agreement 10 16.1% 
aAs of December 13, 2011   

 
Of the 13 charges that resulted in a guilty plea, six (about 46%) were for possession of 
a firearm by a convicted felon and two (over 15%) were for receiving, shipping, or 
transporting a firearm after an indictment (Table 7).  State offenses accounted for three 
of the charges and the remainder were federal charges.  Ten charges in the guilty pleas 
(nearly 77%) were based on subsections of the Gun Control Act.  Of the 13 defendants 
who pled guilty, 11 were from delayed denial cases and two were from standard denial 
cases.  (Appendix table G.)   
 
Table 7. 2010 charges that resulted in guilty pleas 

Charge definition Charges Percent 

Total 13 100.0% 
      
Possession of firearm by convicted felon 6 46.2% 
Receive/ship/transport firearm after indictment 2 15.4% 
Other charges 5 38.4% 

 
Federal Judicial District Summary 
 
The District of Arizona had the highest number of unlawful possession investigations 
from the 2010 cases (154), followed by the Southern District of Texas (86).  The 
District of Arizona had the most field office declinations (240), followed by the Eastern 
District of Kentucky (192).  The highest number of charges referred for prosecution was 
in the Northern District of Indiana (12), which also had the most charges that resulted 
in a guilty plea (5).  (Appendix table H.) 
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Comparisons With Prior Years, 2006-2010 
 
Data on enforcement of the Brady Act is available for the five-year period from 2006 to 
2010.  Selected statistics from each year’s cases are summarized in Appendix table I.  
FBI referrals of NICS denials to the DENI Branch decreased about 1%, from 77,233 in 
2006 to 76,142 in 2010.  The DENI Branch’s referrals to ATF field divisions decreased 
nearly 50%, from 9,432 for 2006 to 4,732 for 2010.  Unlawful possession investigations 
decreased by 26% from 2006 to 2010 and investigations that resulted in a firearm 
retrieval decreased by over 21%.  The number of charges referred by field offices for 
prosecution fell by over 77%, from 273 for the 2006 cases to 62 for the 2010 cases.  
The number of charges that resulted in guilty pleas and verdicts fell by about 82%, 
from 73 for the 2006 cases to 13 for the 2010 cases.  (Appendix table I).  Citations to 
the prior years’ reports are listed in the appendix table.   
 
State Investigations of Denied Persons, 2006-2010 
 
As of December 31, 2010, 13 states maintained a full point of contact for the NICS and 
conducted background checks on all persons who applied to purchase a firearm from a 
licensed dealer.  Eight states maintained a partial NICS point of contact and conducted 
checks on all persons who applied to purchase a handgun from a dealer (the FBI 
checked long gun purchasers in these states).  See Background Checks for Firearm 
Transfers, 2010 (publication pending).  In addition, six states require an applicant for a 
purchase or a purchase permit to undergo a background check that does not access the 
NICS Index. 
 
When a denied person is suspected of violating federal law, most state point-of-contact 
agencies refer the case to the nearest ATF field office.  States differ as to how potential 
state law violations are investigated.  In some states, the checking agency immediately 
notifies the police or sheriff’s department that has jurisdiction over a denied person’s 
residence or the gun shop where the transaction occurred.  The local agency is then 
responsible for investigation and prosecution of the case.  Other states have a unit with 
statewide jurisdiction that screens cases before deciding whether a referral should be 
made to a state police troop or local law enforcement.  Data on denied person 
investigations from two states is available for the five-year period from 2006 to 2010. 
 
Pennsylvania.  The Pennsylvania State Police (PSP) Firearms Division is a NICS point 
of contact and conducts background checks on prospective firearm purchasers.  PSP 
denials that involve federal prohibitions are referred to ATF.  Cases with potential state 
law violations may be referred to PSP troops or local law enforcement.  PSP denied 
10,596 firearm transfers in 2010, an increase of almost 11% from the 9,535 denials 
issued in 2006.  Denials referred for investigation increased about 55%, from 285 in 
2006 to 441 in 2010.  Apprehensions of wanted persons decreased from 119 in 2006 to 
114 in 2010 (about 4%) and reported arrests increased from 194 in 2006 to 205 in 
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2010 (about 6%).  Convictions of denied persons decreased by over 25%, from 173 in 
2006 to 129 in 2010.  (Appendix table J.) 
 
Virginia.  The Virginia State Police (VSP) Firearms Transaction Center is a NICS point 
of contact and conducts background checks on prospective firearm purchasers.  VSP 
reports denied persons with federal prohibitors to ATF.  Potential state law violations 
are reviewed by VSP Troopers, who consult with Commonwealth Attorneys as part of 
their investigative process.  VSP denied 2,999 firearm transfers in 2010, a 26% increase 
from the 2,380 denials issued in 2006.  Denials referred for investigation decreased by 
approximately 6%, from 1,005 in 2006 to 942 in 2010.  The number of reported arrests 
increased by about 16%, from 727 in 2006 to 846 in 2010.  In addition, VSP 
investigations led to the apprehension of 65 wanted persons and the retrieval of 6 
firearms from prohibited persons in 2010.  (Appendix table K.) 
 
Methodology 
 
The DENI Branch provided the Regional Justice Information Service (REJIS) with 
statistics on denied person cases received from the FBI’s NICS Section and referred to 
ATF field offices after screening.  The National Field Office Case Information System 
(NFOCIS) unit provided REJIS with records from ATF’s case management system 
(NForce) on field office and U.S. Attorney processing.  The records reflect activity up to 
December 13, 2011.  Court decisions are included in the records but sentencing 
information was not available. 
 
No personal identifiers were included in the records.  Cases or charges could only be 
distinguished by NICS numbers.  NICS numbers for the 2011 cases were compared to 
those for the 2010 cases and a small number of duplicate entries were deleted.  In 
calculating the number of persons referred for prosecution and the number of persons 
convicted, it was assumed that each separate NICS number represented one person.  
However, it is possible that a person could have more than one NICS number. 
 
Additional Contributors 
 
Scott Stargel, ATF 
Provided case management data 
 
Jennifer Karberg and Gene Lauver, REJIS 
Terrence Clark, Busey Ward, and Christine Raposa, ATF 
Reviewed the report 
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Appendix 
 
 
Table A.  Background checks on firearm applicants processed 
by the FBI in 2010 
 FBI / NICSa 
  Number Percent 
Applications 6,037,394  
Denials / Denial rate 72,659 1.2% 
   
Appeals / Appeal rate 16,513 22.7% 
Appeals reversed / Reversal rate 3,491 21.1% 
   
Reasons for denials:   

Felony indictment/conviction 34,459 47.4% 
State law prohibition 7,666 10.6% 
Domestic violence   

Misdemeanor conviction 4,475 6.2% 
Restraining order 3,107 4.3% 

Fugitive 13,862 19.1% 
Illegal or non-immigrant alien 576 0.8% 
Mental illness or disability 1,292 1.8% 
Drug use or addiction 6,971 9.6% 
Other prohibitionsb 251 0.3% 

   
-- Not applicable  
aFirearm transfer transactions reported by the FBI NICS Section. 
bIncludes juveniles, persons dishonorably discharged from the Armed 
Services, persons who have renounced their U. S. citizenship, and 
other unspecified persons. 
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Table B.  NICS denials by FBI referred to ATF field divisions in 2010 

  Cases Percent 
FBI denials referred to ATF DENI Branch 76,142 100.0% 

DENI Branch referrals to ATF field divisions   
Total referred to field 4,732 6.2% 

Delayed denials 2,265 3.0% 
Standard denials 2,467 3.2% 

Not referred to field 68,209 89.6% 
Not referred and overturned 3,163 4.2% 
Canceled 38 --- 
   
Reasons for referrals to ATF field divisions   

Subject to protective order 1,395 29.5% 
Convicted felon 1,144 24.2% 
Domestic violence misdemeanor 1,049 22.2% 
Unlawful user of controlled substance 411 8.7% 
Under indictment or information 344 7.3% 
Fugitive from justice 286 6.0% 
Adjudicated mentally defective 46 1.0% 
Illegal or unlawful alien 36 0.8% 
Other reasonsa 21 0.4% 

   
Note: Totals may not sum to 100% due to rounding.   
aThe category "other reasons" is compiled from four other prohibiting categories 
utilized by the DENI Branch to refer denials for field investigation. 

 
 
 
Table C.  2010 NICS denial cases involving unlawful firearm possession 

Outcome of ATF investigation Delayed Standard All Cases Percent 
Total 1,858 65 1,923 100.0% 

Retrieval of a firearma by:     
Transfer to third party 573 4 577 30.0% 
Return to firearms dealer 503 2 505 26.3% 
Seizure by ATF 46 1 47 2.4% 
Abandonment by transferee 35 0 35 1.8% 
 1,157 7 1,164 60.5% 

Subject not prohibited 498 11 509 26.5% 
Unable to locate subject 128 0 128 6.7% 
Firearm not transferred 43 46 89 4.6% 
Given to local law enforcement 20 0 20 1.0% 
Referred to other agency 12 1 13 0.7% 
     
aA total of 1,181 firearms were retrieved by ATF, 1,174 from delayed denial cases 
and seven from standard denials cases. 
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Table D.  2010 NICS denial cases declined by ATF field offices  

Reason for case declination Delayed Standard All cases Percent 
Total 2,063 2,121 4,184 100.0% 

No prosecutive merit 748 913 1,661 39.7% 
Federal or State guidelines not met 527 565 1,092 26.1% 
Not a prohibited person 409 71 480 11.5% 
Closed by supervisor 210 247 457 10.9% 
No potential or unfounded 159 237 396 9.5% 
Referred to another agency 6 85 91 2.2% 
Assisted prosecution 4 3 7 0.2% 

Note: The number of cases declined is obtained from NForce. On occasion, a field 
office will close a case initially transferred from the DENI Branch and open the 
case under a different number; therefore the number of prosecuted cases may 
seem low compared to the number of cases referred to the field. 

 
 
 
Table E.  Charges in 2010 NICS denial cases referred for prosecution  
      
18 USC 922 
Subsection 

     
Charge definition Delayed Standard All chargesa Percent 

 Totalb 49 13 62 100.0% 
      
(a)(6) Falsified information when 

buying firearms 
15 7 22 35.5% 

     
(g)(1) Possession of firearm by 

convicted felon 
8 3 11 17.7% 

     
(g)(9) Possession of firearm after 

domestic abuse charge 
7 0 7 11.3% 

     
(n) Receive/ship/transport 

firearm after indictment 
5 0 5 8.1% 

     
(g)(3) Possession of firearm by 

drug user 
2 0 2 3.2% 

     
(g)(8) Possession of firearm while 

under restraining order 
0 1 1 1.6% 

     
Other  1 0 1 1.6% 
 Total 18 USC 922 38 11 49 79.0% 
 Other statutesc 11 2 13 21.0% 
 

aCharges were referred against 33 persons, 25 from delayed denials and eight from standard 
denials. 
bSeven charges were for State offenses; the remainder were Federal charges. 
cIncludes five charges for causing a firearms dealer to falsify records, 18 USC 924(a)(1)(A), 
one charge for making a false statement, 18 USC 1001, two state narcotics charges, and five 
charges based on unspecified state statutes.  
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Table F.  Judicial status of charges in 2010 NICS denial cases referred for prosecution 

Judicial status (as of December 13, 2011) Delayed Standard All charges Percent 
Total 49 13 62 100.0% 

Declined by prosecutor 13 5 18 29.0% 
Guilty plea by defendant 11 2 13 21.0% 
Pending action by prosecutor 12 0 12 19.4% 
Dismissed per plea agreement 9 1 10 16.1% 
Complaint filed 2 2 4 6.5% 
Dismissed prior to indictment 2 1 3 4.8% 
Dismissed after indictment 0 2 2 3.2% 

 
 
 
Table G.  Charges in guilty pleas and verdicts, 2010 NICS denial cases   

18 USC 922 
Subsection 

        

Charge definition Delayed Standard 
All 

chargesa Percent 
 Totalb 11 2 13 100.0% 
(g)(1) Possession of firearm by convicted 

felon 
4 2 6 46.2% 

     
(n) Receive/ship/transport firearm 

after indictment 
2 0 2 15.4% 

     
(a)(6) Falsified information when buying 

firearms 
1 0 1 7.7% 

     
(g)(3) Possession of firearm by drug user 1 0 1 7.7% 
 Total 18 USC 922 8 2 10 76.9% 
  Other statutes 3 0 3 23.1% 
      
a13 defendants pled guilty, 11 from delayed denials and two from standard denials. 
bThree charges were for State offenses; the remainder were Federal charges.   
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Table H.  Federal judicial district summary, 2010 NICS denial cases  
 
Districts with the most unlawful possession cases 

Arizona 154  
Texas Southern 86  
Georgia Northern 81  
Missouri Western 80  
Kansas 79  

Districts with the most case declinations 
Arizona 240  
Kentucky Eastern 192  
Kentucky Western 161  
South Carolina 158  
Missouri Western 152  

Districts with the most charges referred for prosecution 
Indiana Northern 12  
Arizona 6  
Indiana Southern 6  
Georgia Middle 5  
New York Northern 5  

Districts with the most charges that resulted in a guilty plea 
Indiana Northern 5  
Indiana Southern 3  
Arkansas Eastern 1  
Georgia Middle 1  
Kentucky Western 1  
New York Northern 1  
South Dakota 1  
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Table I.  Selected statistics on NICS denial cases, 2006-2010 

  
       
 

  Number of Cases   Change 
  2010 2009a 2008b 2007c 2006d 2006-2010 
FBI denials referred to DENI Branch 76,142 71,010 78,906 73,992 77,233 -1.4% 

       DENI referrals to ATF field divisions 4,732 4,681 5,573 6,275 9,432 -49.8% 

       Unlawful possession investigations 1,923 2,063 2,154 2,212 2,600 -26.0% 

       Investigations with firearm retrieved 1,164 1,256 1,218 1,258 1,480 -21.4% 

       Field office declinations 4,184 4,726 6,086 6,072 9,410 -55.5% 

       
 

  Number of Charges   Change 

 
2010 2009 2008 2007 2006 2006-2010 

Referred for prosecution 62 140 147 196 273 -77.3% 

       Declined by prosecutore 18 63 42 74 99 -81.8% 

       Guilty plea or verdicte 13 32 43 48 73 -82.2% 
 

aEnforcement of the Brady Act, 2009, (NCJ No. 234173, April 2011), 
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=256112 
bEnforcement of the Brady Act, 2008, (NCJ No. 231052, June 2010), 
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=253101 
cEnforcement of the Brady Act, 2007, (NCJ No. 227604, July 2009), 
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=249609 
dEnforcement of the Brady Act, 2006, (NCJ No. 222474, April 2008), 
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=244375 
eCounts for each year may be undercounted because some cases were pending action by a 
prosecutor or a court on the date that data was extracted from ATF records (see yearly reports 
for details). Results of the pending cases are not available for any year. 
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Table J.  Investigations of Pennsylvania POC Denial Cases, 2006-2010 

      
Change 

  2010 2009 2008 2007 2006 2006-2010 
Total denials 10,596 9,449 10,823 7,420 9,535 11.1% 

       Referred for investigation  441 328 504 440 285 54.7% 
  State police troops 382 222 294 300 175 118.3% 
  Local police departmentsa 59 96 90 139 102 -42.2% 
  ATF field offices 0 10 120 1 8 -100.0% 

       Investigation outcomes 
        Firearms retrieved  --- --- --- --- --- --- 

  Wanted persons apprehended 114 114 112 124 119 -4.2% 
  Arrests reported 205 215 96 252 194 5.7% 
  Prosecutor declinations 78 74 41 76 100 -22.0% 
  Convictions 129 151 69 181 173 -25.4% 

       ---Not applicable or not available 
Source: Pennsylvania State Police, Firearms Annual Reports, 2006-2010, 
http://www.portal.state.pa.us/portal/server.pt?open=512&objID=4451&&PageID=462425&level
=2&css=L2&mode=2 
aPennsylvania cases were initially referred to state police troops and further referred to local 
police departments. 

 
 
Table K.  Investigations of Virginia POC Denial Cases, 2006-2010 

 
      

Change 
  2010 2009 2008 2007 2006 2006-2010 
Total denials 2,999 3,101 2,777 2,222 2,380 26.0% 

       Referred for investigation  942 1,286 891 935 1,005 -6.3% 
  State police troops 942 1,286 891 935 1,005 -6.3% 
  Local police departmentsc --- --- --- --- --- --- 
  ATF field offices --- --- --- --- --- --- 

       Investigation outcomes 
        Firearms retrieveda  6 6 11 5 --- --- 

  Wanted persons apprehended 65 74 77 75 --- --- 
  Arrests reported 846 930 810 716 727 16.4% 
  Prosecutor declinations --- --- --- --- --- --- 
  Convictions --- --- --- --- --- --- 

       ---Not applicable or not available 
     aIncludes firearms retrieved by the state police or returned voluntarily by a prohibited person. 

Source: Virginia State Police.           
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From:
Sent: Friday, March 16, 2018 3:11 PM
To:
Cc:
Subject: RE: 811365    California AB60 IDs and Real ID Act [IWOV-Interwoven.FID44801]

Yes, I believe that resolves the issue. Thank you for your quick reply. 
 
When do you expect to rescind the June 30, 2016 letter concerning “federal limits apply” licenses? Will there be 
additional information or comment issued when this is done? The problems that we’re currently having with California 
Department of Justice appear to be based on them continuing to rely on that letter. 
 
Under California law, there should be no issues with firearm dealers accepting licenses with or without “federal limits 
apply” on them. This is certainly not an issue that concerns you and one we will take up with them.  
 
But California DOJ appears to still focus on the June 30, 2016 letter and a belief that firearm dealers cannot accept any 
license that states “Federal Limits Apply” on it.  

 

Special Counsel

 

Direct:  
Main:    (562) 216-4444 
Fax:     (562) 216-4445 
Email:
Web:   www.michellawyers.com

180 E. Ocean Blvd. 
Suite 200 
Long Beach, CA 90802 

This e-mail is confidential and is legally privileged.  If you have received it in error, you are on notice of its status.  Please notify us immediately by reply e-mail and 
then delete this message from your system.  Please do not copy it or use it for any purposes, or disclose its contents to any other person.  To do so could violate 
state and Federal privacy laws.  Thank you for your cooperation.  Please contact Michel & Associates, PC at (562) 216-4444 if you need assistance. 

From:  
Sent: Friday, March 16, 2018 3:57 AM 
To:   
Cc: 
Subject: RE: 811365 California AB60 IDs and Real ID Act [IWOV‐Interwoven.FID44801] 
 

 
 
As a follow-up to our response, you are asking if it is correct to presume that dealers can accept post-January 
22, 2018 licenses as identification for firearm purchases, provided the person checks the boxes to question 12 of 
the 4473 to reflect that they 1) are a U.S. citizen, 2) have not renounced their U.S. citizenship, and 3) are not an 
alien illegally or unlawfully in the country, and the dealer does not have reason to believe that the person is 
prohibited and/or illegally in the country.  
 
Licensees may accept post-January 22, 2018 licenses/identification documents that meet the definition in 18 
U.S.C. 1028(d) in fulfilling their requirements under 18 U.S.C. 922(t)(1)(C) and 27 CFR 
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478.124(c)(3)(i).  However, licensees may  consider asking for additional documentation (e.g., passport) so that 
the transfer is not further delayed. 
 
We trust the foregoing has been responsive to your inquiry.  Should you have additional questions, please 
contact us at .     
 
 
Regards,  
 

| Firearms Enforcement Specialist 
U.S. Department of Justice | Bureau of Alcohol, Tobacco, Firearms and Explosives 

Firearms Industry Programs Branch 
99 New York Avenue NE, Mail Stop 6.N-518 
Washington, DC 20226 

 

 
 
To the extent that this electronic communication contains case-related information, it is only a summary or 
excerpt and is not intended to be a complete statement of facts or a formal report.   
 
CONFIDENTIALITY NOTE 
This email is covered by the Electronic Communications Privacy Act, 18 U. S. C. §§ 2510-2521 and is legally privileged. This electronic message 
transmission, which includes any files transmitted with it, may contain confidential or privileged information and is only intended for the individual or entity 
named above. If you are not the intended recipient of this email, please be aware that you have received this email in error and any disclosure, copying, 
distribution or use of the contents of this information is strictly prohibited. If you have received this email in error, please immediately purge it and all 
attachments and notify me immediately by electronic mail. 

 

From:   
Sent: Wednesday, March 14, 2018 3:27 PM 
To: 
Cc: 

Subject: RE: 811365 California AB60 IDs and Real ID Act [IWOV‐Interwoven.FID44801] 
 
Thank you for your attention in this matter.  
 
A point of clarification: Because it is “unclear whether persons who possess California DL/IDs issued with the 
endorsement “Federal Limits Apply” after January 22, 2018 are prohibited,” is it a correct presumption that dealers can 
accept the post‐January 22, 2018, licenses as identification for firearm purchases provided the person checks the boxes 
to question 12 of the 4473 to reflect 1) that they are a U.S. citizen, 2) have not renounced their U.S. citizenship, and 3) 
are not an alien illegally or unlawfully in the country, and the dealer does not have reason to believe that the person is 
prohibited and/or illegally in the country?  
 
Once we have this cleared up we will be contacting DOJ. 
 
Thanks 
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CERTIFICATE OF SERVICE 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 
 

Case Name: Rhode, et al. v. Becerra 
Case No.: 3:18-cv-00802-JM-JMA 
 
IT IS HEREBY CERTIFIED THAT: 
 
 I, the undersigned, declare under penalty of perjury that I am a citizen of the 
United States over 18 years of age. My business address is 180 East Ocean Boulevard, 
Suite 200 Long Beach, CA 90802. I am not a party to the above-entitled action.  
 

I have caused service of the following documents, described as: 
 

DECLARATION OF MATTHEW D. CUBEIRO IN SUPPORT OF  
PLAINTIFFS’ REPLY TO DEFENDANTS’ OPPOSITION  

TO MOTION FOR PRELIMINARY INJUNCTION 
 
on the following parties by electronically filing the foregoing on August 12, 2019, with 
the Clerk of the District Court using its ECF System, which electronically notifies them. 
 
Nelson R. Richards 
Deputy Attorney General 
nelson.richards@doj.ca.gov 
2550 Mariposa Mall, Room 5090 
Fresno, CA 93721 
 

Attorneys for Defendant Attorney General 
Xavier Becerra 

 
I declare under penalty of perjury that the foregoing is true and correct. Executed 

on August 12, 2019, at Long Beach, CA.  
 

 
        s/ Laura Palmerin    
        Laura Palmerin 
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