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XAVIER BECERRA ‘_ State of California
Attorney General DEPARTMENT OF JUSTICE

1300 1 STREET, SUITE 125

P.G. BOX 944253
SACRAMENTO, CA 94244-2550
Public: (916) 4459555
Facsimile: {816} 227-0470

July 11, 2018

Brandon Combs
4212 N. Freeway Blvd,, Suite 6
Sacramento, CA 95834

Re: Public Records Act Request received July 2, ‘252218
Dear Mr. Combs:

This letter is in response to your public records request in which you sought records
pursuant to the Public Records Act (“PRA™) as set forth in Government Code section 6250 et
‘seq. Specifically, you requested the following information:

“Please provide me with a copy of the following records in existence that allow me and the
public to determine:

1. The number of applications for firearm registration as an “Assault Weapon” under Penal
Code section 30900(b) that were submitted from July 31, 2017, to the present, In lieu of
documents T will accept your calculation of f.he number of applications as a full response to
this request.

. 2. The number of applications for firearm registration as an “Assanlt Weapon™ under Penal
Code section 30900(b) that have been approved from July 31, 2017, to the present, In lieu of
documents I will accept your calculation of the number of applications that have been
approved as a full response to this request.

3, The number of applications for firearm registration as an “Assauli Weapon” under Penal
Code section 30900(b) that have been denied/rejected from July 31, 2017, to the present. In
lieu of documents I will accept your calcunlation of the number of applications that have
been denied/rejected as a full response to this request.

4. The number of applications for firearm registration as an “Assault Weapon” under Penal -
Code section 30900(b) submitted from July 31, 2017, to the present that are still being
processed. 1n lieu of documents | will accept your calculation of the number of applications
still being processed as a full response to this request.
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5. The average time it takes to review and make a determination on an “Assault Weapon”
registration application under Penal Code section 30900(b) submitted from July 31, 2017, to
the present. In lieu of documents I will accept a list of all applications including their
respective dates of submission and DOIJ's determination of acceptance or denial as a full
response to this request.

6. From January 1, 2017, to the present, a copy of all daily, weekly, monthly, or other
periodical reports about “Assault Weapon™ registrations and applications under Penal Code
section 30900(b).”

Here are the responses to your requested information:

1. 68,848 applications to register bullet button assault weapons were submitted for
registration in the California Firearms Application Reporting System (CFARS).

2. 13,519 firearms were registered as of June 30, 2018. An application that is being
processed is not considered “registered.” An assault weapon would only be registered if
the applicant meets all the firearm and background requirements and is approved by the
Department.

('S ]

1,373 applications were rejected as of July 11, 2018.
4. 52,443 applications are still being processed by the Department as of July 11, 2018.

5. We cannot provide you with an estimate on the time it takes to review and make a
determination on an assault weapon registration application because it varies greatly
depending on the circumstances.

6. Please find enclosed the information you seek.

Sincerely,

o AT Y. A

ROBERT D. WILSON
Deputy Attorney General

For XAVIER BECERRA
Attorney General
Enclosure
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Plaintiffs Kim Belemjian, Jonathan Fairfield, T.J. Johnston, Matthew Pimentel, Stanley
Roy, FFLGuard, Inc., and California Rifle and Pistol Association (“Plaintiffs™) agree with
Defendants Kamala D. Harris, Stephen Lindley, and the California Department of Justice
(“Defendants™) that there remains nothing to be litigated as regards the merits of the claims raised
in Plaintiffs’ First Amended Complaint. Plaintiffs thus file this non-opposition to Defendants’
Demurrer to First Amended Complaint for Declaratory and Injunctive Relief and Petition for Writ
of Mandate, and support the granting of Defendants’ demurrer without leave to amend. Plaintiffs
believe, however, that Defendants’ suggestion that they have not disputed Plaintiffs’ position is
misleading (if not patently false). As such, they also request that the Court delay entering

judgment pending limited discovery to investigate the extent to which this litigation prompted

ppeal.

Defendants’s actions and to establish that Plaintiffs have a valid catalyst-based fee claim.
On October 2 and December 18, 2014, Defendants announced, by way of letter to various<C

interested parties, four regulations for the implementation and administration of the newly enacte

urfof

Firearm Safety Certificate Program (“FSC Program”) and long-gun safe-handling demonstrations@

(Barvir Decl. Supp. Pls.” Non-oppn. to Defs.” Demurrer (“Barvir Decl.”), Exhs. B-C.) Those §
regulations were not adopted pursuant to the stringent notice and comment requirements of the %
California Administrative Procedure Act (“APA”). On December 29, 2014, Plaintiff FFLGuard, 2
Inc., thus submitted a petition to the Office of Administrative Law (“OAL”) complaining of 2
Defendants’ failure to adhere to the APA when adopting those implementing regulations. (Barvir%
Decl., Exh. D.) Petitioners submitted a copy of their OAL complaint to Defendants Harris and i
Lindley. (Barvir Decl., § D.) Defendants did not respond to FFLGuard’s petition; they instead %
began enforcing the challenged rules on January 1, 2015, when the FSC Program took effect. '§

Plaintiffs thus brought suit on January 6, 2015, challenging the four underground E
regulations adopted and enforced by Defendants. (Verified Compl. for Decl. & Inj. Rel (“Veriﬁedé
Compl.”), 99 1-11, 78-126.) Plaintiffs also brought a writ of mandate to compel Defendants to g)

adopt formal regulations implementing the long-gun safe-handling demonstrations as mandated b@
state law. (Verified Compl., ] 127-131.) On January 7, 2015, Plaintiffs filed an application for an
order to show cause and temporary restraining order. (Pls.” Ex Parte Appln. Order to Show Cause
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& Temp. Rest. Order, Jan. 7, 2015.) That request was denied in response to Defendants’ argument
that Plaintiffs had not established the irreparable harm necessary for such extraordinary relief.

(See Barvir Decl., Exh. F, pp. 8-14; Defs.” Mem. Oppn. Pls.” Order to Show Cause & Temp. Rest.
Order, p. 4.) Two days later, on January 9, Defendants notified Plaintiffs for the first time that they
were “in the process of preparing emergency regulations and final regulations, pursuant to the
Administrative Procedures [sic] Act. . ..” (Barvir Decl., § 8, Exh. H.) That emergency regulation
package would not be finalized and submitted to OAL until February 25, 2015—nearly seven
weeks later. (Defs.” Req. Jud. Not. Supp. Defs.” Demurrer, q 1, Exh. 1.)! In the intervening weeks,
Defendants continued to enforce the challenged underground regulations.

When Defendants filed their demurrer, OAL had not yet ruled on Defendants’ proposed

eal.

package of “emergency” regulations for the implementation and maintenance of the FSC Programg .

o,
and safe-handling demonstrations. On March 9, 2015, however, OAL adopted the “emergency” <

[

o

regulations and those regulations took immediate effect. (Pls.” Req. Jud. Not., § 1 [filed +©
=

simultaneously herewith]; Pls.” Req. Jud. Not., Exh. A.) The newly adopted regulatory package 8
formalized each of the four illegally adopted and previously enforced rules challenged in §
=

=

Plaintiffs’ first through sixth causes of action for declaratory relief. (Pls.” Req. Jud. Not., Exh. A;-‘Dﬁ
Pls.” First Am. Compl. & Writ of Mand. (“First Am. Compl.”), pp. 17-25.) Adoption of the <=
Vo)

emergency package also formalized regulations for the implementation of the long-gun <
@)

safe-handling demonstration as requested in Plaintiffs’ seventh cause of action for writ of ‘Jq:)
=
mandate. (Pls.” Req. Jud. Not., Exh. A; First Am. Compl., pp. 25-26.) As such, Plaintiffs have E
achieved exactly the result they sought in their First Amended Complaint. (First Am. Compl., pp.’8
>

26-28.) The underground regulations at the heart of this dispute are no longer being unlawfully 'g
)

enforced against Plaintiffs, their members, or clients. Because Defendants’ promulgation of the :
g

emergency regulations has favorably mooted each of Plaintiffs’ claims, Plaintiffs agree that there g
=

3]

@)

A

' Two weeks later, Plaintiffs, in an attempt to gauge whether they could settle this dispute
without resort to further litigation, contacted Defendants’ counsel to ask if and when the
Department of Justice intended to begin the emergency rule-making process. (Barvir Decl., {9,
Exh. I, p. 1-2.) They would learn two days later that Defendants would not submit the emergency
package for at least another month. (Barvi1r4Dec1., §10,Exh. I, p. 1.)

3
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remains no reason for this Court to consider or for the parties to continue litigating the merits of
those claims.

Plaintiffs dispute, however, Defendants’ contention that no actual controversy has existed
between the parties because “(1) the defendants do not actually oppose the position taken by the
plaintiffs that Penal Code section 26860, subdivision (b), requires regulations, and (2) the
defendants submitted emergency regulations under the APA, . ...” (Defs.” Mem. Supp. Demurrer,
p. 7.) Defendants have actively resisted Plaintiffs’ attempts to resolve the matter at every juncture.
And, though they were given many opportunities in the earliest stages of this dispute, Defendants
made no mention to Plaintiffs that they were working on formal regulations, emergency or
otherwise, until two days after the hearing on Plaintiffs’ application for TRO/OSC. (Barvir Decl., .
9 8, Exh. H.) In fact, during a week of communications with Plaintiffs’ counsel resulting from
Plaintiffs’ December 30th notice that they’d be filing suit and seeking preliminary relief,
Defendants’ counsel never disclosed his clients’ intention to promulgate emergency regulations,
nor did he suggest that litigation could be avoided as a result. (Barvir Decl., | 5; Exh. E.)
Defendants, in responding to Plaintiffs’ request for temporary injunctive relief, did not take the

position they do now that Plaintiffs could not succeed on the merits for lack of controversy or

District Court of Appeal

admit that they should have adopted formal regulations. (Defs.” Mem. Oppn. Pls.” Order to Show-S
Cause & Temp. Rest. Order, pp. 4-5.) And at the TRO/OSC hearing, Defendants never discussedg
their intention to promulgate regulations for the FSC Program or safe-handling demonstrations. %
(Barvir Decl., § 6; Exh. F.) Instead, they waited until Plaintiffs reached out to engage in
settlement negotiations to claim that they were “in the process of drafting emergency regulations.
(Barvir Decl., ] 7-8; Exhs. G-H.) What’s more, Defendants never stopped enforcing the illegal
safe-handling demonstration rules, even though they now claim that they agree with Plaintiffs’

position that Penal Code section 26860 mandated the adoption of formal regulations. (Defs.’

Mem. Supp. Demurrer, pp. 5-11.) And Defendants still do not claim to have ever agreed with

Document received by th

Plaintiffs’ contention that the four FSC Program rules announced by letter were underground
regulations that should have been adopted pursuant to the APA.
For these reasons, among others, Plaintiffs strongly suspect that the parties did, in fact,
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face an actual controversy at the start of this litigation and that this case was the very impetus for
Defendants’ promulgation of emergency regulations. So while Plaintiffs believe they are entitled
to attorneys’ fees based on the catalyst theory, it is their burden to establish such and Defendants
have only recently begun to suggest that formal regulations were being prepared independent of

this litigation. But because this case is still in its infancy, no discovery has yet taken place and

Plaintiffs have not had the opportunity to test the veracity of Defendants’ claims. (Decl. of Jeffrey

A. Rich Supp. Defs."Mem. Supp. Demurrer, Exh. 2; Defs.” Mem. Supp. Demurrer, p. 3.) Plaintiffs

thus require limited discovery at this stage for that very purpose.

Again, Plaintiffs do not oppose Defendants’ request that the Court sustain their demurrer
without leave to amend. But Plaintiffs respectfully ask the Court to delay entering a final
judgment on Defendants’ demurrer to allow for Plaintiffs to engage in limited discovery for the
purpose of investigating and confirming the validity of their attorneys’ fees claim. Alternatively,
Plaintiffs request that the Court order such relief as it deems necessary to allow Plaintiffs to

engage in limited discovery for the purpose of supporting their fee motion.

Date: April 2, 2015 MICHEL & ASSOCIATES, P.C.

R =

Anna M. Barvir
Counsel for Plaintiffs
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