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·1· · · · · · · IN THE UNITED STATES DISTRICT COURT

·2· · · · · · ·FOR THE CENTRAL DISTRICT OF CALIFORNIA

·3· · · · · · · · · · · ·SOUTHERN DIVISION

·4

·5· ·STEVEN RUPP, et al,

·6· · · · · · · · · · · Plaintiffs,

·7· · · · V.· · · · · · · · · · · · ·Case No.
· · · · · · · · · · · · · · · · · · ·8:17-CV-00746-JLS-JDE
·8· ·XAVIER BECERRA, in his official
· · ·capacity as Attorney General of
·9· ·the State of California, et al,

10· · · · · · · · · · · Defendants.
· · ·_________________________________/
11

12

13

14

15

16· · · · · · · · · DEPOSITION OF STEVE HELSLEY

17· · · · · · · · _______________________________

18· · · · · · · · · ·TUESDAY, DECEMBER 18, 2018

19

20
· · · · · · · · · · · · ATKINSON-BAKER, INC.
21· · · · · · · · · · · · ·(800) 288-3376
· · · · · · · · · · · · · · www.depo.com
22

23

24· ·REPORTED BY:· DONNA WILLIAMS, CSR NO. 11133

25· ·FILE NO.:· · ·AC0C3CC

Case 8:17-cv-00746-JLS-JDE   Document 76-16   Filed 03/25/19   Page 2 of 148   Page ID
 #:2450
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December 18, 2018
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· · · · · 213-269-6249
11· · · · john.echeverria@doj.ca.gov
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10
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· · ·No. 91· · · · "Memorandum"· · · · · · · · · · · · ·99
18
· · ·No. 92· · · · "Helsley's Memoir"· · · · · · · · · 110
19
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20· · · · · · · · ·Guide"

21· ·No. 94· · · · "California code of Regulations"· · 233
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·1· · · · · · ·1300 I STREET, SACRAMENTO, CALIFORNIA

·2· · · · · · · TUESDAY, DECEMBER 18, 2018; 10:03 AM

·3· · · · · · · · · · · · · ·---oOo---

·4· · · · · · (Whereupon, Exhibit 85 was marked for

·5· · · · · · identification.)

·6· · · · · · · · · · · · · ·---oOo---

·7· · · · · · · · · · · · ·STEVE HELSLEY,

·8· ·having been first duly sworn, was examined and testified

·9· ·as hereinafter set forth.

10· · · · · · · · · · · · · ·---oOo---

11· · · · · · · · · · · · · EXAMINATION

12· ·BY MR. ECHEVERRIA:

13· · · · Q.· Good morning, Mr. Helsley.

14· · · · A.· Good morning.

15· · · · Q.· My name is John Echeverria.· I'm a deputy

16· ·attorney general representing the defendant in this

17· ·matter Xavier Becerra.

18· · · · · · This lawsuit is a constitutional challenge to

19· ·certain provisions of the California Penal Code that

20· ·regulate assault weapons.· That would be Penal Code

21· ·Section 30150, 30515, and California Code of Regulations

22· ·Section 5499.

23· · · · · · I'm going to be asking you some questions today

24· ·about this case and about an expert report that you have

25· ·submitted.
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·1· · · · Q.· Okay.

·2· · · · A.· And I don't see it.

·3· · · · Q.· Did you rely on this document that's included in

·4· ·Exhibit 86 in formulating your opinions?

·5· · · · A.· No.

·6· · · · Q.· Okay.· You did not?

·7· · · · A.· No.

·8· · · · Q.· Okay.· Would it be possible, Sean, to get a copy

·9· ·of the other Violence Policy Center document that Mr.

10· ·Helsley has been discussing?

11· · · · · · MR. BRADY:· Will do.

12· · · · · · MR. ECHEVERRIA:· Okay.· Thank you.

13· · · · · · MR. BRADY:· I will note that that quote, the

14· ·language from that quote is in this document.· It's just

15· ·not quoted or attributed to Mr. Sugarman.· I believe

16· ·that's where the confusion arose from.

17· · · · · · MR. ECHEVERRIA:· Okay.

18· · · · · · MR. BRADY:· It's in the first bullet point.

19· · · · · · MR. ECHEVERRIA:· Okay.· Thank you.

20· · · · Q.· So the documents in Exhibit 86 were produced in

21· ·response to the individual document requests on Page 2 of

22· ·Exhibit 85.· Is that correct?

23· · · · A.· Yes.

24· · · · Q.· So these would be documents that you received,

25· ·reviewed, or relied upon in forming your opinions in this
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·1· ·litigation.· Is that right?

·2· · · · A.· Yes.· They refreshed what I knew to -- I wanted

·3· ·to confirm that I wrote.· And these were documents I went

·4· ·back and reread to make sure I had dates and

·5· ·characterized it correctly.

·6· · · · Q.· Okay.· Did you bring any documents with you this

·7· ·morning?

·8· · · · A.· Well, I went through based on the response that

·9· ·you sent to Sean and what I thought you asked me or asked

10· ·him was about pistol grips, or features I should say.

11· · · · Q.· Right.

12· · · · A.· And so what I did is I went through -- because

13· ·my library is large.

14· · · · Q.· Yes.

15· · · · A.· And I went through a lot of the books that

16· ·relate to AR's or AK's to see if I could find discussion

17· ·of the relative merits of the -- what I would call the

18· ·historical pistol grip versus the conspicuously

19· ·protruding pistol grip, was there more merit to it or why

20· ·was it designed into these arms.· And I could not find

21· ·that kind of analysis.· It was just this is what's

22· ·attached to it.

23· · · · · · And I brought two books along, two of the books

24· ·that I consulted to, but I couldn't find what you

25· ·expressed an interest in, whether it was a flash
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·1· ·depressors or bayonet lugs or whatever.· The books were

·2· ·just matter of fact.· This is how they were built, and

·3· ·this model varied from this model was redesigned, so

·4· ·forth.· So I have two of those types of books along.

·5· · · · Q.· So you brought two books to this deposition?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.

·8· · · · A.· To give you a, you know, an example of the type

·9· ·of books I have and what I tried to find.

10· · · · Q.· Okay.· I'll take a look at those books during

11· ·the break, if that's okay with you.

12· · · · A.· Okay.

13· · · · Q.· Are there any categories of documents that are

14· ·listed in attachment A to Exhibit 85 that you did not

15· ·look for?

16· · · · A.· No, and as I think I mentioned in the deposition

17· ·before, my business my life is full-time firearms related

18· ·things.· So I'm always going through firearms materials.

19· ·There's nothing that I had to consult to form my opinions

20· ·for the purposes of this deposition.· These are things

21· ·that I've dealt with for 50 years, and I just I know

22· ·them.· But I have to go back, and my books are full of

23· ·marker tabs for whatever job it was I had going back to

24· ·confirm that it was '63 versus '64, Those kinds of

25· ·things.
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·1· · · · · · But there was nothing that I used to form an

·2· ·opinion.· I simply go back through my books to make sure

·3· ·that the characterizations I make having the right dates

·4· ·and details.

·5· · · · Q.· Okay.· Thanks for that explanation.

·6· · · · · · What did you do to prepare for this deposition?

·7· · · · A.· I read the books that you -- based on your

·8· ·question, because I never considered that something like

·9· ·that would be in print, and I thought, well, gee, did I

10· ·not see it the first time through.· And so last night

11· ·what I spent doing was going through AR and AK books

12· ·trying to find comparative features analysis.

13· · · · Q.· And you did find some books that had a

14· ·comparative feature analysis?

15· · · · A.· No, no.· If you'd like I could pull out a book.

16· ·I mean, it's simply, you know, here's the gun.· Here's

17· ·how we designed it.· It has A, B, C, and D on it.· But

18· ·whether they considered using a conventional pistol grip

19· ·stock versus what California calls a conspicuously

20· ·protruded grip stock, no, and that's probably because the

21· ·design of the firearm dictated the pistol grip on the AR.

22· · · · · · For instance, as I'm sure you're aware, there's

23· ·a recoil spring tube that comes out of the back of the

24· ·upper receiver into the stock and runs almost the full

25· ·length of the stock.· Well, you cannot have a
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·1· ·conventional stock where your thumb goes over what's

·2· ·called the wrist of the stock because there are parts

·3· ·there.· And so if you don't have the conspicuously

·4· ·protruding pistol grip, then your hand would be over the

·5· ·top of the gun and block your sights.

·6· · · · · · So once you design firearms a certain way, you

·7· ·just about have to have a different kind of grip.

·8· · · · Q.· And what kind of firearm are you referring to

·9· ·that required the pistol grip because of the design of

10· ·the firearm?

11· · · · A.· AR

12· · · · Q.· The AR?

13· · · · A.· Well, there are a lot of guns that have -- that

14· ·are designed to have a straight recoil impulse.· The

15· ·importance of that is when -- if your stock is here

16· ·against your shoulder and the barrel is, say, higher than

17· ·your shoulder is, barrels want to flip when the bullet

18· ·comes out of them because of the gas, and that flipping

19· ·is accentuated the more distance there is between here

20· ·and here, so after --

21· · · · · · MR. BRADY:· When you say here and here, can you

22· ·--

23· · · · · · THE WITNESS:· Yeah.

24· · · · · · MR. BRADY:· Can you clarify what you mean by

25· ·here and here?
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·1· · · · · · THE WITNESS:· Here and here being your shoulder

·2· ·and a point significantly above your shoulder.

·3· · · · · · After World War II rifle design brought the

·4· ·barrel in virtually a straight line with your shoulder so

·5· ·that the impulse was straight back.

·6· · · · · · MR. ECHEVERRIA:· Okay.

·7· · · · · · THE WITNESS:· That's an aid in recoil.· Once you

·8· ·get to a certain type of design, particularly a low

·9· ·barrel, then if you have a -- well, for instance, the

10· ·AR-15 stock with the spring tube that comes directly back

11· ·from the barrel, there's no place to put your hand.· It

12· ·would be over the top of the stock, and it would be

13· ·blocking your field of view for the sights.

14· ·BY MR. ECHEVERRIA:

15· · · · Q.· So, in your opinion, it's not possible to design

16· ·an AR platform rifle that does not use a pistol grip?

17· · · · A.· You could take the pistol grip off and shoot it

18· ·without the grip at all.· You know, it wouldn't be --

19· ·wouldn't be much fun to shoot.· And you can -- and, I

20· ·mean, there have been variants made now on the California

21· ·conspicuously protruding grip to meet DOJ design

22· ·requirements.

23· · · · · · But I lost your question in my rambling.

24· · · · Q.· No, that's fine.

25· · · · · · So there are AR platform rifles that can be
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·1· ·purchased or owned in the State of California that do not

·2· ·have a conspicuously protruding pistol grip under the

·3· ·action.· Is that right?

·4· · · · A.· There are AR-15 platforms that are designed to

·5· ·meet a variety of DOJ design requirements.

·6· · · · Q.· Okay.· Thank you.

·7· · · · · · So going back to the documents that you were

·8· ·collecting in response to the document request which was

·9· ·included under Exhibit 85, you reviewed your book

10· ·collection, or I'm assuming you didn't review all of your

11· ·books in the collection?

12· · · · A.· No.

13· · · · Q.· How many books do you own about firearms?

14· · · · A.· Thousands.

15· · · · Q.· How many thousands?

16· · · · A.· 2000, 3000.

17· · · · Q.· So multiple thousands?

18· · · · A.· Yes.

19· · · · Q.· Okay.· Do you also review the articles that you

20· ·quote that are listed on Page 2 of Exhibit 87 which is

21· ·your expert report?

22· · · · A.· I doubt that.· I don't think that those are -- I

23· ·don't think there are articles in that list that are

24· ·relevant to today.

25· · · · · · To the degree that I wrote things that are
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·1· ·this case?

·2· · · · A.· I remember doing the report that we -- that we

·3· ·have here.

·4· · · · Q.· That would be Exhibit 87?

·5· · · · A.· I guess that's it, yeah.

·6· · · · Q.· I'll be referring to Exhibit 87 a lot today.

·7· ·That will be a number that will come up a lot.

·8· · · · A.· Yeah, yes, I certainly recall all this, yeah.

·9· · · · Q.· I'm going to mark as Exhibit 88 a Declaration of

10· ·Stephen Helsley in Support of Plaintiffs' Motion for

11· ·Preliminary Injunction in Rupp versus Becerra.

12· · · · · · (Whereupon, Exhibit 88 was marked for

13· · · · · · identification.)

14· ·BY MR. ECHEVERRIA:

15· · · · Q.· Have you seen Exhibit 88 before, Mr. Helsley?

16· · · · A.· Yes.

17· · · · Q.· This is a declaration that you submitted in

18· ·support of the plaintiffs' motion for a preliminary

19· ·injunction in this case.· Is that correct?

20· · · · A.· Yes.

21· · · · Q.· Did you draft Exhibit 88?

22· · · · A.· Yes.

23· · · · Q.· Did anyone assist you in drafting Exhibit 88?

24· · · · A.· Assisted in the sense that I would talk --

25· ·counsel would ask me to clarify things that weren't --
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·1· ·didn't make sense to him.· I don't know whether that's

·2· ·assistance.

·3· · · · · · But no one -- there was nobody, nobody that I

·4· ·consulted with to write it.· Once written, then there was

·5· ·a dialogue with counsel to clarify what I wrote.

·6· · · · Q.· So you only worked with plaintiffs' counsel?

·7· · · · A.· Yes.

·8· · · · Q.· In preparing this report?

·9· · · · A.· Yeah.

10· · · · Q.· Okay.· And would you agree that much of the

11· ·declaration in Exhibit 88 was incorporated into your

12· ·expert report that is marked as Exhibit 87?

13· · · · A.· Yes.

14· · · · Q.· Okay.· Are you aware of what the result was of

15· ·plaintiffs' motion for preliminary injunction in this

16· ·case?

17· · · · A.· I don't know that I was.· I'm sure that I was

18· ·aware of it.· I have to admit that my daily focus in the

19· ·firearm world is in the 19th century, and so they are

20· ·very good at telling me the status of things, and I'm not

21· ·very good at retaining it because my interests are in a

22· ·different direction.· So I'm sure I was aware, but I

23· ·don't know.

24· · · · Q.· So your focus is on firearms from the 19th

25· ·century.· Was that what you stated?
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·1· · · · A.· Correct, yes.· I am a historian doing a variety

·2· ·of things, and none of that work relates to what we're

·3· ·talking about here today.

·4· · · · Q.· Sure.· So would it refresh your recollection

·5· ·that plaintiffs' motion for a preliminary injunction was

·6· ·denied by the Court?· Do you recall that?

·7· · · · A.· I don't recall, no.

·8· · · · Q.· Okay.· When did you first become involved in

·9· ·this case?

10· · · · A.· The best recollection I have is my wife and I

11· ·went to New York in September, and prior to that counsel

12· ·and I had spoken about potentially preparing a report and

13· ·--

14· · · · Q.· This would be September of what year?

15· · · · A.· Of this year.

16· · · · Q.· Would it be last year, right, 2017?

17· · · · A.· No, no, I'm backing into the response.· I'm

18· ·trying to recreate.

19· · · · Q.· Okay.· Got it.· You're working backwards.  I

20· ·see.

21· · · · A.· The reason it's difficult for me is because

22· ·there's the magazine case, and there's the assault weapon

23· ·case, and I get the two of them sort of blended.

24· · · · Q.· Usually those challenges are combined into a

25· ·single lawsuit which makes it easier, but --

Case 8:17-cv-00746-JLS-JDE   Document 76-16   Filed 03/25/19   Page 15 of 148   Page ID
 #:2463

Atkinson-Baker, Inc.
www.depo.com

Steve Helsley
December 18, 2018

Atkinson-Baker, Inc.
www.depo.com

Steve Helsley
December 18, 2018 28

YVer1f

3798

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 27 of 276



·1· ·passed which was the Roberti-Roos Assault Weapons Ban?

·2· · · · A.· It was the Roberti-Roos Assault Weapon Control

·3· ·Act.

·4· · · · Q.· Right.· Thank you.

·5· · · · A.· And probably technically not a ban.

·6· · · · Q.· Right.

·7· · · · · · Now, so if a firearm appears in this list, it

·8· ·would be a prohibited assault weapon under California

·9· ·law.· Is that your understanding?

10· · · · A.· Well, it would cause the owner to pay a fee to

11· ·retain it.· Failure to pay the fee would be the crime,

12· ·and then there were restrictions on use and transfer.

13· · · · Q.· Have the penalties changed over time, to your

14· ·knowledge?

15· · · · A.· I wouldn't even begin to try to characterize

16· ·what's occurred over the last 30 years.· There have been

17· ·a series of, quote/unquote, bans and amendments and

18· ·regulations, and it's baffling.

19· · · · Q.· Okay.· I'm also going to show you a document

20· ·that has been pre-marked or previously marked as Exhibit

21· ·21.· This is a copy of California Penal Code Section 3515

22· ·titled "Assault Weapon Further Defined."

23· · · · · · Have you seen this document or a version of this

24· ·document before?

25· · · · A.· Yes, I believe this resulted -- was the result
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·1· ·of Senate Bill 23 from Don Perata, the features.

·2· · · · Q.· To your knowledge, what did Senate Bill 23 do?

·3· · · · A.· Well, it was another attempt to clarify what the

·4· ·legislature meant because they'd failed rather mightly on

·5· ·the Roberti-Roos Assault Weapon Control Act.· So this

·6· ·was, quote/unquote, a cleanup.

·7· · · · Q.· How was it a cleanup, quote/unquote?

·8· · · · A.· Well, the Roberti-Roos Act essentially tried to

·9· ·control firearms based on name, country of origin,

10· ·appearance.· There was a great deal of confusion within

11· ·the Department because when the first wave of

12· ·registrations were complete in early '91, about 39,000

13· ·registrations had been completed, and the registrations

14· ·included all manner of firearms that had nothing to do

15· ·with the Roberti-Roos Control Act.

16· · · · · · There was also a debate about if say an AK was

17· ·not one of the ones named, was it controlled by the Act.

18· ·And a deputy attorney general was assigned, Paul Bishop,

19· ·to come straighten it out over at DLE, Division of Law

20· ·Enforcement.· Bishop met with me and he told me that he'd

21· ·have it worked out in a couple weeks.

22· · · · · · And, you know, we're 27 years down the road from

23· ·when he arrived.· The sales of similar firearms

24· ·continued.

25· · · · Q.· After the enactment of Roberti-Roos --
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·1· · · · A.· Roberti-Roos Act, there was a Supreme Court

·2· ·flap.

·3· · · · Q.· California Supreme Court?

·4· · · · A.· California Supreme Court Act involving a

·5· ·defendant named James Dingman, and the SKS rifle that

·6· ·required a cleanup piece of legislation from Assemblyman

·7· ·Rod Wright, and that was as a result of Attorney General

·8· ·Lungren having a temper fit and meltdown, at which time

·9· ·Bishop was thrown off the assault weapon account because

10· ·Lungren had been embarrassed by two reporters from the

11· ·Los Angeles Times concerning the Dingman case.

12· · · · · · DOJ had taken Dingman's side at the Supreme

13· ·Court.· And when Lungren found out about that, he

14· ·withdrew the support and canned Paul.

15· · · · · · The point of those stories is there was rampant

16· ·confusion as to which guns were and were not on the list,

17· ·because in the Dingman case, Department of Justice had

18· ·given authorization to retail dealers to sell a

19· ·particular type of firearm, and the DA in Santa Clara

20· ·said I don't agree.· And the attorney general's opinion

21· ·does not control.· He is simply one lawyer among the 59

22· ·of us, the 58 DA's and him, and we're going to go ahead

23· ·and arrest and prosecute.· And that was the situation we

24· ·had in many jurisdictions around the state.

25· · · · · · It was totally unclear which guns were and were
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·1· · · · Q.· It exempted individuals who owned large-capacity

·2· ·magazines?

·3· · · · A.· Yes.

·4· · · · Q.· As of the date of the enactment?

·5· · · · A.· Yes.· And then there were certain folks who

·6· ·could continue to buy them.

·7· · · · Q.· For example?

·8· · · · A.· Law enforcement.

·9· · · · Q.· Yes.· Retired law enforcement?

10· · · · A.· Yes.

11· · · · Q.· And just so we're on the same page, California

12· ·law defines a large-capacity magazine as a magazine

13· ·capable of holding more than ten rounds of ammunition.

14· ·Is that your understanding?

15· · · · A.· Correct.

16· · · · Q.· So looking at Section 30515, which has been

17· ·marked as Exhibit 21, under subdivision A-1 --

18· · · · · · Are you with me?

19· · · · · · So under subdivision A-1, Section 30515 provides

20· ·that, quote, an assault weapon will also mean, quote, a

21· ·semi-automatic center fire rifle that does not have a

22· ·fixed magazine but has any one of the following.

23· · · · · · And then following that provision there's a list

24· ·of several features.· Is that your understanding?

25· · · · A.· Yes.
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·1· · · · Q.· So let's walk through this statute.· What is a

·2· ·semi-automatic rifle?

·3· · · · A.· A semi-automatic is one that when the cartridge

·4· ·in the chamber is fired, the bullet moves back.· The

·5· ·ejector kicks the cartridge off the bolt face.· The

·6· ·spring behind the bolt then pushes the bolt forward.· It

·7· ·strips a new cartridge out of the magazine and pushes it

·8· ·into the chamber of the gun.

·9· · · · · · In a bolt action rifle, for instance, that's a

10· ·manual operation where after the cartridge is fired, the

11· ·hand grabs ahold of a bolt knob, lifts it up, pulls it

12· ·back, pushes it forward again, and pushes it back down.

13· · · · · · So a semi fires one shot each time the trigger

14· ·is pulled until the firearm either malfunctions or the

15· ·magazine is empty.

16· · · · Q.· And what is an automatic rifle?

17· · · · A.· Automatic is one that fires as long as the

18· ·trigger is depressed until it malfunctions or the

19· ·magazine is exhausted.

20· · · · Q.· And what is select fire?

21· · · · A.· Select fire is one that affords the operator the

22· ·choice.· They can fire one round out at a time.· Some sub

23· ·machine guns have a capacity a setting for a three-shot

24· ·burst or fire as long as the trigger is depressed.

25· · · · Q.· Is it your understanding that California law
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·1· ·generally prohibits civilian possession of select fire

·2· ·and automatic rifles?

·3· · · · A.· Yes.· That's a decision that Attorney General

·4· ·Van de Kamp took in 1985, I believe.

·5· · · · · · Prior to that we provided permits for private

·6· ·parties who wanted to possess machine guns to destructive

·7· ·devices.

·8· · · · · · So it's a department policy.· It's not a

·9· ·prohibition in the penal code, as I understand it.

10· · · · Q.· Under California law?

11· · · · A.· Yes.

12· · · · Q.· Did you agree with Van de Kamp's policy?

13· · · · A.· No.

14· · · · Q.· So you think that individuals should have a

15· ·right to possess fully-automatic or select-fire rifles?

16· · · · A.· In most states they do.· In most states the

17· ·government trusts the residents of their states

18· ·sufficiently to allow them to buy such arms, and I think,

19· ·I don't know the exact count, but I think it's about 40

20· ·states.· We are surrounded by states that allow the

21· ·private possession of machine guns.· Nevada, Arizona, and

22· ·Oregon all allow such possession.

23· · · · Q.· To your knowledge, are machine guns or automatic

24· ·or select-fire rifles regulated?

25· · · · A.· Yes.
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·1· · · · Q.· What is your understanding of how they are

·2· ·regulated under federal law?

·3· · · · A.· Well, it's -- initially it was through the IRS

·4· ·because it was a tax you needed to buy, and you still do

·5· ·need to buy a tax stamp for the transfer.

·6· · · · · · Generally what I think the federal regulations

·7· ·are is federal background check, pay a $200 transfer fee,

·8· ·and I think they -- I think the BATF now asks for the

·9· ·input of the local police chief or sheriff from where the

10· ·person resides, but it's primarily the paying of a

11· ·transfer tax.

12· · · · Q.· So aside from transfers, are individuals able to

13· ·manufacture or purchase new automatic or select-fire

14· ·rifles?

15· · · · A.· Yes.

16· · · · Q.· Even under federal law, that's your

17· ·understanding?

18· · · · · · MR. BRADY:· Objection; vague, compound, calls

19· ·for a legal conclusion.

20· · · · · · THE WITNESS:· There are a number of laws and

21· ·requirements that a manufacturer, for instance, would

22· ·have to meet.· I believe there are machine guns being

23· ·made in this state, but that would be both with federal

24· ·authority and California permitting it.· But, yes,

25· ·there's -- I'm going to give you what I think is the
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·1· ·number I've seen.

·2· · · · · · Federal law capped the number of machine guns in

·3· ·private hands in 1986 through the Volkmer McClure Act,

·4· ·and I believe there's something around 200,000 machine

·5· ·guns under private hands in the United States.

·6· · · · Q.· So going back to Exhibit 21, which is California

·7· ·Penal Code Section 30515, Subdivision A-1, the statute

·8· ·also refers to Centerfire.· Do you see that?

·9· · · · A.· Yes.

10· · · · Q.· What is Centerfire.

11· · · · A.· There are two basic cartridge designs.· First of

12· ·all, a cartridge includes a casing, a powder charge, a

13· ·bullet, or in the case of a shotgun, multiple

14· ·projectiles.· And then there is a priming charge that

15· ·detonates the powder.

16· · · · · · And in a Rimfire the detonating material is in

17· ·the rim.· And it's put into the rim by spinning the case

18· ·while the priming material is wet.· Rimfires tend to be

19· ·lower powered, lower pressure casings.

20· · · · · · Centerfires have a bullet, powder charge, a

21· ·case.· It may be brass, steel, aluminum, plastic, and

22· ·then the priming charge is located in the center of the

23· ·cartridge case.

24· · · · · · In the United States those are of the boxer

25· ·design and can be readily replaced if you want to reload
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·1· ·your cartridges.

·2· · · · · · In Europe they've traditionally been of the

·3· ·powder design, which is not as friendly to reloading.

·4· · · · · · Is that sufficient?

·5· · · · Q.· I have some more questions about this.

·6· · · · · · So you mention that Rimfire generally is lower

·7· ·power.· Did you say that?

·8· · · · A.· Yes.

·9· · · · Q.· What do you mean by that?

10· · · · A.· Well, the design of the Rimfire case which

11· ·allows the priming compound to be spun into the rim, they

12· ·are generally thinner and they're not -- they're not

13· ·designed to withstand high pressure.· They're far less

14· ·expensive to produce.· Generally we'll ballpark it here,

15· ·the --

16· · · · · · A Rimfire may produce a chamber pressure, say,

17· ·of 20,000 PSI for the sake of comparison.· Whereas a

18· ·Centerfire might have three times that, four times that,

19· ·and that necessitates different design of the case.

20· · · · · · You need a kneeling in the neck, and you need a

21· ·hard base.· Those processes don't have to be involved in

22· ·producing a Rimfire case.· So Rimfire case is less

23· ·pressure, less power, less expense than Centerfire.

24· · · · Q.· So, in general, Rimfire rifles have less firing

25· ·power than Centerfire rifles?
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·1· · · · · · MR. BRADY:· Objection; vague.

·2· · · · · · THE WITNESS:· As a general proposition, yes.

·3· · · · · · Rimfire was used extensively in the Civil War,

·4· ·because the Centerfire, the primer, the design of that,

·5· ·had yet to be worked out and the process for drawing the

·6· ·brass to form the -- what became the Centerfire brass

·7· ·case was in its infancy at that point.

·8· · · · · · So Rimfires were used for hunting rounds and for

·9· ·military rounds, all fairly low powered, comparatively

10· ·speaking.· But after the Civil War, for the most part

11· ·Rimfire backed up to mostly 22s for, you know, planking

12· ·and for kids, and it remains that today.

13· ·BY MR. ECHEVERRIA:

14· · · · Q.· When you say backed up, what did you mean by

15· ·that phrase?

16· · · · A.· The Rimfire world shrunk.· At one time there

17· ·were many Rimfire rounds.· And once the -- once the

18· ·Centerfire design was worked out, Rimfire sort of became

19· ·the 8-track stereo tape.· And it still worked, but they

20· ·were far less desirable than a Centerfire.

21· · · · Q.· Do Centerfire and Rimfire rifles generally fire

22· ·the same caliber?

23· · · · A.· There are very few Rimfire calibers at this

24· ·point.· The most common are 17 and 22.· This gets into

25· ·the minutia in the weeds here.
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·1· · · · · · So the hammer would come down, strike the pin,

·2· ·drive the pin into the pre-cushion cap, bang.

·3· · · · · · And Lefaucheux's design was improved upon by

·4· ·Houiller, H-o-u-i-l-l-e-r, in 1847, and Houiller put a

·5· ·base wad into the case so that the pin went through say a

·6· ·felt base wad, and that reduced the amount of gas leakage

·7· ·through the pin hole and was the modern, if you will,

·8· ·Pinfire round.

·9· · · · · · And pin fires had a relatively short life

10· ·because at the same time there were some French folks who

11· ·were -- Pottett, P-o-t-t-e-t-t, who was developing what

12· ·became the Centerfire primer.

13· · · · · · Pinfire cartridges were in the catalogs put out

14· ·by ICI, that's Imperial Chemical Industries, up through

15· ·World War II, and to some degree they're still used, I

16· ·believe, in South America.

17· · · · Q.· So Pinfire is still used in some places?

18· · · · A.· Yeah.· Difficulty is getting the cartridges for

19· ·them because they're about a century and a half out of

20· ·date.

21· · · · · · But I load them, shoot them, and I am told that

22· ·there's still a world for them in South America.· I don't

23· ·know that as a fact, but.

24· · · · Q.· But in the United States generally rifles are

25· ·divided between Centerfire and Rimfire.· Would you agree
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·1· ·with that?

·2· · · · A.· Oh, yes.

·3· · · · Q.· Okay.· So looking back at Section 30515, Exhibit

·4· ·21, the statute defines an assault weapon to mean a

·5· ·semi-automatic Centerfire rifle.· Right?

·6· · · · A.· Yes.

·7· · · · Q.· So the phrase assault weapon does not include

·8· ·any Rimfire rifles.· Is that your understanding?

·9· · · · A.· Correct.

10· · · · Q.· So Rimfire rifles are not prohibited under

11· ·California law?

12· · · · A.· Correct.

13· · · · Q.· Okay.· And --

14· · · · A.· Well, they would be if they had a magazine of

15· ·too great a capacity, assuming that that law stands.

16· · · · Q.· Okay.· So regarding that point, if you look

17· ·further on in Section 30515 to Subdivision A-2, you can

18· ·see that the statute prohibits a semi-automatic center

19· ·rifle that has a fixed magazine with the capacity to

20· ·accept more than 10 rounds.

21· · · · · · Is it your understanding that if a rifle has

22· ·Rimfire and has a fixed magazine with the capacity --

23· ·that has a fixed magazine to accept more than ten rounds,

24· ·that would also be prohibited?

25· · · · A.· No, I'm saying that if a person had 25 round
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·1· ·magazine in a 22 that was detachable, the magazine would

·2· ·be the problem.

·3· · · · Q.· Right.· So the magazine would be prohibited?

·4· · · · A.· Yes.

·5· · · · Q.· Under California law but not the rifle itself?

·6· · · · A.· Correct.

·7· · · · Q.· Okay.· So moving on to the particular features

·8· ·that are listed in Subdivision A-1 of Penal Code Section

·9· ·30515, Subdivision A, refers to pistol group that

10· ·protrudes conspicuously beneath the action of the weapon.

11· · · · · · We were discussing different types of pistol

12· ·grips earlier.· Just to provide a summary, what are the

13· ·different types of pistol grips that you're aware of?

14· · · · A.· Okay.· There's what's called the straight hand,

15· ·which would be no pistol grip at all.· There's one called

16· ·the Prince of Wales.· There's semi.· There's half.

17· ·There's full, and scroll, s-c-r-o-l-l.

18· · · · Q.· What is a half pistol grip?· Can you provide a

19· ·more complete description, of that?

20· · · · A.· It's basically just a continuum of protrusion.

21· ·All of those, starting with the straight hand, the pistol

22· ·grip, becomes more and more pronounced.

23· · · · Q.· There are incremental changes?

24· · · · A.· Yes.

25· · · · Q.· Okay.
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·1· · · · A.· Correct.

·2· · · · · · MR. BRADY:· Objection; vague.

·3· ·BY MR. ECHEVERRIA:

·4· · · · Q.· What is a straight pistol grip?· Does that mean

·5· ·anything to you?

·6· · · · A.· It should be straight hand.· A straight grip

·7· ·would be the way the Americans would describe what the

·8· ·British describe as a straight hand.

·9· · · · Q.· So that would be no grip?

10· · · · A.· Correct.

11· · · · Q.· So the full grip is the most extreme protrusion

12· ·of a pistol grip based on your understanding?

13· · · · A.· It's -- it is -- there's less protrusion than

14· ·with an AR grip.· It is the most protrusion of the non-AR

15· ·platform type of grips.

16· · · · Q.· So there's an additional type of pistol grip

17· ·that you're referring to now which is the AR grip.· Is

18· ·that right?

19· · · · A.· Yeah.· That is the grip that's described in this

20· ·statute.

21· · · · Q.· Right.

22· · · · A.· The conspicuously protruding.

23· · · · Q.· And that is distinguished from a full grip?

24· · · · A.· Well, I don't think it should be, but DOJ has

25· ·decided that it is.
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·1· · · · Q.· Okay.· And with the AR type grip, as you're

·2· ·describing it, the thumb of the shooter does not wrap

·3· ·around the stock.· Is that right?

·4· · · · A.· Correct.

·5· · · · Q.· It wraps around the grip itself?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· While we're talking about pistol grips,

·8· ·we'll probably get back to it later, but I just wanted to

·9· ·quickly ask you about a statement that you make in your

10· ·report which has been marked as Exhibit 87.· I'd like you

11· ·to turn to Page 9 of Exhibit 87.

12· · · · A.· Uh-huh.

13· · · · Q.· So in the first page of Page 9 of Exhibit 87

14· ·towards the end of the paragraph you note that in some

15· ·cases a protruding pistol grip is an accommodation for a

16· ·shooter with a disability?

17· · · · A.· Uh-huh.

18· · · · Q.· Do you see that?

19· · · · A.· Yes.

20· · · · Q.· What kind of disabilities would be accommodated

21· ·by a protruding pistol grip?

22· · · · A.· Well, in the case of Kaiser Wilhelm, which I

23· ·cite here from the Datig's (phonetic) book, Wihelm had a

24· ·shriveled arm, and he did not have the capability of

25· ·fully supporting the front end of the rifle.· So the --
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·1· ·by placing the weight backwards and having a large pistol

·2· ·grip, it allowed the one working arm and hand to do a

·3· ·better job of controlling the firearm.

·4· · · · Q.· So the Luger pistol that was designed for Kaiser

·5· ·Wilhelm that had a pistol grip as defined under the --

·6· · · · A.· I don't know that it was designed for him.· It

·7· ·was adapted for him.

·8· · · · · · But, yes, it was basically a pistol that was

·9· ·made into a rifle carbine that allowed him to shoot

10· ·essentially with one hand but from the shoulder.

11· · · · Q.· So the accommodation was the addition of the

12· ·stock to the Luger.· Is that right?

13· · · · A.· No.· The Luger had -- it was made under a

14· ·carbine form, and it was made in a pistol form.· The

15· ·Kaiser Wilhelm gun had a stock on a pistol with a longer

16· ·barrel and a wood fore end that a pistol would not have,

17· ·and so with his, I guess it was his right hand he could

18· ·control it, keep it against his shoulder, and aim because

19· ·the weak hand could not support the front of the gun.

20· ·And so the pistol grip design allowed him to better use a

21· ·firearm.

22· · · · Q.· Was the pistol grip design in Kaiser Wilhelm

23· ·Luger similar to the AR pistol grip that is prohibited

24· ·under California law?

25· · · · A.· Similar to.· Similar only in the sense that the
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·1· ·thumb went around the back of the grip as in a pistol

·2· ·where you would hold a pistol and the thumb would be

·3· ·essentially parallel with your trigger finger, if you

·4· ·will.

·5· · · · Q.· Right.· But wouldn't that have been the case

·6· ·with the standard Luger that wasn't specially designed?

·7· ·The thumb would wrap around the grip, the pistol grip.

·8· ·Is that right?

·9· · · · A.· Yes, yes.

10· · · · Q.· So I'm still a little confused.· What was

11· ·specially configured for Kaiser Wilhelm's disability?

12· · · · A.· It was simply adapted to him.· It was, again, I

13· ·don't know which arm didn't work, but it was designed

14· ·specifically so that he could get the most control with

15· ·the one hand.· A shoulder stock was fitted to the pistol

16· ·so that it would be put up against his shoulder, and

17· ·then, I don't know, because I don't know how the weak arm

18· ·worked, but it had a fore end, a wooden fore end on it,

19· ·and I don't know whether the left hand could get up there

20· ·to give some control to it or not.· I don't know.· I've

21· ·never -- I've never seen Kaiser Wilhelm's gun.· I don't

22· ·know if it still exists.

23· · · · Q.· Okay.

24· · · · A.· I only know of Datig's characterization of the

25· ·thing.
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·1· · · · Q.· Okay.· So you've never seen pictures of Kaiser

·2· ·Wilhelm's Luger.· Is that right?

·3· · · · A.· No.· I've held one of his rifles, but not that

·4· ·one.

·5· · · · Q.· Okay.· And what was the disability that Kaiser

·6· ·Wilhelm suffered from?

·7· · · · A.· Just described as a withered arm, and I don't

·8· ·know what that meant.

·9· · · · Q.· Okay.· So is it your opinion that a protruding

10· ·pistol grip is an accommodation for shooters who have

11· ·disabilities such as a withered arm?

12· · · · A.· Yes.

13· · · · Q.· How would a pistol grip be an accommodation for

14· ·somebody with a withered arm?· How would it help them

15· ·operate a firearm as opposed to other grips?

16· · · · A.· Well, part of it, with a stock design you have

17· ·weight down on the top of your hand, where in a M1

18· ·carbine, for instance, none of the weight of the rifle is

19· ·bearing on your -- the web of your hand or down your fore

20· ·end to help support it.

21· · · · · · And so the pistol grip allows you to get the

22· ·grip and at the same time providing some support along

23· ·the bone in your forearm.

24· · · · Q.· Okay.· In addition to that disability that we've

25· ·been discussing about Kaiser Wilhelm, are there any other
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·1· ·disabilities that a protruding pistol grip would be an

·2· ·accommodation for?

·3· · · · A.· Yes.· They would just all relate to problems

·4· ·with one arm, because a person who can't use both arms to

·5· ·hold or to shoot, the benefit would be to a one armed

·6· ·person or an arm that suffers paralysis or loss of a hand

·7· ·or something relating to the non-firing hand.

·8· · · · Q.· Okay.· In addition to citing Datig's book about

·9· ·Kaiser Wilhelm's pistol, have you done any additional

10· ·research to substantiate your opinion that a protruding

11· ·pistol grip is an accommodation for a shooter with a

12· ·disability?

13· · · · A.· I just know that I have tried shooting rifles

14· ·with one hand.· And so what I've just described to you in

15· ·terms of the additional support provided by the web of

16· ·the hand and of the fore end enhances, it enhanced my

17· ·ability to shoot it.· I didn't shoot it well, but it was

18· ·better than without, and so just personal experience.

19· · · · Q.· Personal experience, okay.

20· · · · · · So going back to Section 30515, which has been

21· ·marked as Exhibit 21, in Subdivision A(1)(b) the statute

22· ·identifies a thumb hole stock.

23· · · · · · Can you briefly describe what a thumb hole stock

24· ·is?

25· · · · A.· A thumb hole stock is a stock where the wood
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·1· ·continues.· Imagine that you have the back of the

·2· ·receiver of the gun, the receiver being the part that

·3· ·either the bolt is in or it's the thing that houses the

·4· ·mechanism of the firearm.· So from the wood would come up

·5· ·and butt against the receiver.· Generally then if we go

·6· ·back to the carbine, the wood slopes down.· That's called

·7· ·the hand.· The pistol grip is formed.· The thumb goes

·8· ·around the stock or over the top of the stock, but

·9· ·there's nothing above the thumb.· The thumb hole stock,

10· ·the wood continues back to what's called the comb of the

11· ·stock.· The comb is where you lay your face on it.· And

12· ·the comb has a heel and a toe it's called.· The toe is

13· ·the front end of the comb.· The heel is the rear end of

14· ·the comb.

15· · · · · · So in a thumb hole stock the wood connects from

16· ·directly behind the receiver to the toe, and there's a

17· ·void where the thumb goes through the void.

18· · · · Q.· Okay.· Thank you for that.· And then moving on

19· ·to Subdivision A(1)(c) of Section 30515, which is marked

20· ·as Exhibit 21, the statute identifies a folding or

21· ·telescoping stock.

22· · · · · · Let's break that up a bit.· What is a folding

23· ·stock?

24· · · · A.· Well, a folding stock generally, and, again,

25· ·there have been all manner of folding guns, some of which
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·1· ·didn't fold at the stock.· They folded at the receiver as

·2· ·opposed to the stock.

·3· · · · · · But in folding stocks generally directly behind

·4· ·the receiver there's an additional piece of metal that

·5· ·allows the -- the stock is generally not wood anymore.

·6· ·Folding stocks are usually metal or metal framing, but it

·7· ·allows the stock to fold.

·8· · · · Q.· So the stock --

·9· · · · A.· It's hinged.

10· · · · Q.· Okay.

11· · · · A.· And generally some of the machine guns like the

12· ·MP3840 had an under-folding stock.· The stock would hinge

13· ·down and fold up parallel with the barrel.· Most folding

14· ·stocks fold to the side.

15· · · · Q.· Do any folding stocks have an over folding

16· ·mechanism where it folds over the receiver?

17· · · · A.· I never say never on something like that because

18· ·I'm sure that someone has designed one.· I've never seen

19· ·one of them.

20· · · · · · Could be particularly if you had a telescopic

21· ·sight on the gun, that would be a problem design wise.

22· · · · Q.· Right.

23· · · · A.· But I just don't recall seeing one.

24· · · · Q.· Okay.· And you mentioned earlier in your answer

25· ·you referred to a sub machine gun?
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·1· · · · A.· Uh-huh.

·2· · · · Q.· Can you provide a definition, for the record, as

·3· ·to what a sub machine gun is?

·4· · · · A.· A sub machine gun, well, let me talk about all

·5· ·machine guns.· And, again, it's unfortunate.· It's like

·6· ·the assault weapon, assault rifle thing, or magazine

·7· ·clips language is not as precise as it should be when

·8· ·describing these things.

·9· · · · · · But a machine pistol is generally a handgun that

10· ·will allow you to fire full automatic by pulling the

11· ·trigger.· But it's a pistol, has no stock on it.

12· · · · · · A sub machine gun is generally a fully automatic

13· ·firearm, generally select-fire, that uses lower powered

14· ·cartridges.· That's why it's called the Thompson sub

15· ·machine gun because it used the same cartridge used in

16· ·the military pistol.

17· · · · Q.· Okay.

18· · · · A.· Assault rifles generally are medium-powered

19· ·cartridges of which the 5.56 by 45 and the 762 by 39 are

20· ·medium-powered cartridges.· Those are the rounds used in

21· ·the M16 and the AK respectively.

22· · · · · · So an assault rifle is a general purpose

23· ·medium-power select-fire.· And then machine gun is

24· ·generally a full power, frequently on a bipod, a tripod,

25· ·frequently belt fed, but it uses the full power
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·1· ·cartridges.

·2· · · · · · So those are the four kinds that are generally

·3· ·referred to as machine guns.· Not very precisely, but.

·4· · · · Q.· Okay.· Now, I know that you're using the phrase

·5· ·assault rifle in a different way than I'm using it.· So I

·6· ·just want to be clear that when I'm referring to assault

·7· ·rifle, I'm not referring to select-fire or fully

·8· ·automatic fire rifles.· I'm referring to semi-automatics,

·9· ·Centerfire rifles that are capable of accepting a

10· ·detachable magazine and that would be prohibited under

11· ·Section 30515 or that would be listed in 30510.· Is that

12· ·okay?

13· · · · A.· Yes, but you are though referring to what the

14· ·Penal Code refers to as assault weapons.

15· · · · Q.· Yes, yes.· And when I say assault rifle, I'm

16· ·referring to a rifle that would qualify as an assault

17· ·weapon under California law.

18· · · · A.· Okay.· Then it would be okay for me to refer to

19· ·tires and wheels as the same thing.

20· · · · Q.· Sure.· I think that makes sense.

21· · · · · · Then what is a telescoping stock?

22· · · · A.· Telescoping stock is a stock that extends

23· ·generally straight back, pulls out.· It's a 18 Century

24· ·technology.· Depending on what length you want it to be,

25· ·the pieces that are pulling out can either run along the
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·1· ·side of the stock or they can run into the stock

·2· ·depending on the firearm design.· But it simply pulls

·3· ·back and locks into position instead of folding.

·4· · · · Q.· So, in general, when utilizing a telescoping

·5· ·stock, what would be the added length that could be

·6· ·achieved using a telescoping stock with a rifle?

·7· · · · · · MR. BRADY:· Objection; calls for speculation,

·8· ·incomplete hypothetical.

·9· ·BY MR. ECHEVERRIA:

10· · · · Q.· Do you understand my question?

11· · · · A.· Yeah.· Assuming that the person with the firearm

12· ·end of the stock was sufficiently fearful of prosecution

13· ·under state law, the firearm, if it's a rifle, must have

14· ·a barrel of at least 16 inches, and it must have an

15· ·overall length of 26 inches.· So the rifle could be no

16· ·less than 26 inches in its shortest configuration.· So

17· ·then how much you wanted it to telescope could be three

18· ·yards if you chose.

19· · · · · · But that's not really relevant.· It can't be

20· ·less than 26, and so.

21· · · · Q.· Okay.· So I'm going to refer you to Page 10 of

22· ·Exhibit 87 in which you are discussing adjustable stocks.

23· ·And you state that such stocks, referring to telescoping

24· ·stocks, have a relatively short adjustment range, usually

25· ·three to four inches.
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·1· · · · · · So it's your opinion that, in general,

·2· ·telescoping stocks can adjust in length between two to

·3· ·four inches, is that right, of additional length when

·4· ·extended?

·5· · · · A.· Well, let's talk about the AR.· What controls on

·6· ·the AR platform is that buried inside the stock is a tube

·7· ·that contains a follower and a recoil spring which is

·8· ·what slows the bolt down as it comes back and then speeds

·9· ·it up as it reloads another round.· The adjustable stock

10· ·can't go any further in than that tube.· And that tube is

11· ·-- I've never put a tape to one of them, but maybe eight

12· ·inches long or so.· Practical adjustment range for

13· ·people's arms, because what we're talking about here, is

14· ·length of pole.· Length of pole is the distance between

15· ·your shoulder and your trigger finger in a firing

16· ·position.

17· · · · Q.· Uh-huh.

18· · · · A.· Most people have a length of pole that's about

19· ·14 inches or so.· That's what the factories make most

20· ·stock lengths to.· That varies by your chest development,

21· ·your hand size, your neck length.· There are a lot of

22· ·factors that go into stock fit.

23· · · · · · But most people, like I just bought a 22 for my

24· ·grandkids that has an adjustable stock, and they're 10

25· ·and 12.· So a 12-inch length of pole for them works.· It
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·1· ·allows them to get their face down on the stock, see the

·2· ·scope.· And most people, unless you're Shaquille O'Neal

·3· ·or somebody, don't have a stock length that's more than

·4· ·15.

·5· · · · · · I'm sure there are people out there that have a

·6· ·16, 17, you know, huge folks with very long arms.· But

·7· ·the necessary adjustment range for an AR adjustable

·8· ·stock, a telescoped stock, and I've gone and measured

·9· ·some of them, extends in the three- to four-inch range,

10· ·and it's starting with the gun longer than the minimum

11· ·requirement by --

12· · · · Q.· Understood.

13· · · · A.· So it starts at state law compliance and gets

14· ·bigger.

15· · · · Q.· Right.· But there's a range of different

16· ·adjustment ranges that a telescoping stock can have.

17· ·Right?

18· · · · · · So you say that on average it's between two to

19· ·four inches, but some telescoping stocks can extend much

20· ·more than that.· Is that right?

21· · · · A.· Possibly.· I don't know what purpose it would

22· ·serve.· If you wanted greater length of pole, the way you

23· ·deal with that is increase the thickness of the butt

24· ·plate.

25· · · · Q.· Okay.· So going back to Section 30515, Exhibit
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·1· ·21, Subdivision A(1)(d) identifies a grenade launcher or

·2· ·flare launcher.· Do you see that?

·3· · · · A.· Yes.

·4· · · · Q.· Is it your understanding that the plaintiffs are

·5· ·not challenging that particular provision of the statute?

·6· · · · A.· I don't think so.

·7· · · · Q.· You haven't been asked to provide an opinion

·8· ·about that?

·9· · · · A.· No.· Would have liked to, but.

10· · · · Q.· Why would you like to?

11· · · · A.· Because it's silly.

12· · · · Q.· What's silly about it?

13· · · · A.· Well, there are no grenades.

14· · · · Q.· What do you mean there are no grenades?

15· · · · A.· I don't know where you'd go to get a grenade.

16· ·The grenades, let's say that we had a grenade launcher on

17· ·an AR.· I have no idea where you would -- I mean, it

18· ·would take a miracle to find something to shoot from it.

19· · · · Q.· So you're not aware of any black market for

20· ·grenades or other types of devices --

21· · · · A.· No.

22· · · · Q.· -- that could be used with a grenade launcher?

23· · · · A.· No.· And it's legal to possess grenades.

24· ·They're destructive devices that you pay a transfer tax

25· ·on.· Conceivably if you could find somebody that had one
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·1· ·for sale, I supposed you could.

·2· · · · · · The people that I know that shoot canons and

·3· ·shoot, you know, big projectiles, they make them from

·4· ·clay and -- or some of them shoot bowling balls.

·5· · · · Q.· So people could be in possession of a grenade.

·6· ·Right?

·7· · · · A.· Anything is possible.· It's not probable though.

·8· · · · Q.· And people could, as you just referenced, could

·9· ·make their own type of destructive device.· Is that

10· ·right?

11· · · · A.· Well, I don't -- I don't know about making

12· ·grenades.· I don't -- again, it's not something that in

13· ·my career at DOJ in the crime labs or in my whole life of

14· ·shooting have I come across someone who did it or knew

15· ·how to do it.· Possible?· I suppose so.· I don't know of

16· ·a crime that's ever been committed by a grenade launcher,

17· ·but.

18· · · · Q.· Okay.· So do you disagree with including a

19· ·grenade launcher or flare launcher as a prohibited

20· ·feature?

21· · · · A.· No.

22· · · · Q.· Okay.· So moving on to Subdivision A(1)(e) of

23· ·Section 30515, Exhibit 21, the statute identifies a flash

24· ·suppressor.· Do you see that?

25· · · · A.· Uh-huh.
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·1· · · · Q.· What is your understanding of flash suppressor?

·2· · · · A.· Well, the one thing I know is that I don't know

·3· ·all that's involved in what causes the flash.· It's a

·4· ·mixing of gas and air and heat, and I do know that flash

·5· ·is determined to some degree by barrel length.· It's

·6· ·determined by the type of powder that's used.· And the --

·7· ·I know the flash suppressors, first flash suppressors

·8· ·that went on military US arms were in World War II were

·9· ·the carbine and the M1 Grand.· They've been standard on

10· ·the M16.· They were initially on the AR-15s, and then

11· ·removed in favor of muzzle brakes and compensators.

12· · · · Q.· Uh-huh.

13· · · · A.· Which that really gets into the weeds in terms

14· ·of the distinctions between compensators and brakes and

15· ·--

16· · · · Q.· We will be getting into the weeds on that later

17· ·on, I presume, in the deposition.

18· · · · · · And you've noted in your expert report, Exhibit

19· ·87, that longer barrels will produce less flash than

20· ·shorter ones.· Is that correct?

21· · · · A.· Yes, with the given cartridges, yes.

22· · · · Q.· And why is that generally the case?

23· · · · A.· Because the powder is consumed more fully in the

24· ·longer barrel.· There's less -- there's less gas.

25· ·There's less of what produces the flash because of the
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·1· ·completeness of the ignition.

·2· · · · Q.· Okay.· Going back to the statute Section 30515,

·3· ·Exhibit 21, in Subdivision A(1)(f), the statute

·4· ·identifies a forward pistol grip as a feature.· Is that

·5· ·correct?

·6· · · · A.· Yes.

·7· · · · Q.· And what is a forward pistol grip, to your

·8· ·understanding?

·9· · · · A.· Well, a forward grip, the first gun that I can

10· ·recall seeing that had a forward pistol grip was the

11· ·Thompson sub machine gun, might well have been one before

12· ·that.· But the Thompson sub machine gun used what are

13· ·called stick magazines which are straight, protruded

14· ·straight down, and drums.

15· · · · · · They had an L drum and a C drum, the L with the

16· ·Latin characters for 50 and 100.· And with the drums

17· ·installed, I know that you can't shoot a Thompson sub

18· ·machine gun from your shoulder with a C drum installed

19· ·and hold the fore grip, even if you had a standard grip,

20· ·because your arm won't go around the drum.· It's so

21· ·large.

22· · · · · · So I assume that the forward grip on the

23· ·Thompson was driven by the fact that if you use our big

24· ·drums, it's the only way you can hold on to the front end

25· ·of the gun.· You can hold on to the magazine, but that
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·1· ·can foul up feeding if you're applying pressure to it.

·2· · · · · · So I don't know.· I've wondered why Thompson

·3· ·initially put a grip on the front, and from shooting

·4· ·them, I have to assume that it's the only way there's

·5· ·something up there to grab hold to at all.

·6· · · · Q.· Okay.· Now, with semiautomatic rifles, when

·7· ·someone is firing a semiautomatic rifle, they have a

·8· ·shooting hand that's pulling the trigger.· Right?

·9· · · · A.· Yes.

10· · · · Q.· Where does their other hand go, generally, to

11· ·stabilize the weapon?

12· · · · A.· Okay.· Let me speak to shotguns first and

13· ·digress into pistol grips.

14· · · · · · Shotguns are sort of instinctive tools.· You

15· ·don't aim.· You look at the clay bird, for instance, and

16· ·you follow it with your eyes, you bring the gun up to

17· ·your eyes and fire, and it's all just a flowing.

18· · · · · · The straight hand grip on a double trigger gun

19· ·allows your hand to slide back into position for the

20· ·second trigger.· And the straight hand grip, if you use

21· ·it, it's easier to swing.· Hard to describe, but shooting

22· ·a shotgun is very much like playing golf, which I must

23· ·admit I don't know, but the weak hand, if you will, in

24· ·golf, if you're a golfer, that's sort of what controls

25· ·where the club is going.
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·1· · · · · · It's the same thing on the shotgun, the forearm,

·2· ·the forehand that's up on the fore stock is what's

·3· ·pulling, pushing.· The back hand is the pivot point, and

·4· ·the forehand is the one that's deciding where the barrel

·5· ·is going to.

·6· · · · · · And so depending on the type of shooting you're

·7· ·doing, what that front hand is doing is deciding where

·8· ·the firearm goes.

·9· · · · Q.· And where does the -- where does the front hand,

10· ·where is the front hand placed on the rifle when a rifle

11· ·is being fired?· Is it placed on the muzzle or placed on

12· ·the barrel?

13· · · · A.· No.· Again, the -- assuming now we have a wooden

14· ·stock for sake of discussion, your hand is on and around

15· ·the pistol grip, across the top, and your forehand, your

16· ·weak hand we'll call it, is on the wooden stock further

17· ·up toward the end of the gun.

18· · · · · · If the barrel is 28 inches long for the sake of

19· ·discussion, the stock is probably going to run 14 inches

20· ·beyond the bolt face of the gun.· So the wood is going to

21· ·cover half of the barrel.

22· · · · · · In some stocks that are called the Mannlicher,

23· ·M-a-n-n-l-i-c-h-e-r, the wood goes all the way to the end

24· ·of the barrel.· To some degree, at least in military

25· ·arms, that is because of heat.
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·1· · · · · · Some of the first cartridge arms used in the

·2· ·Civil War had just the barrel, and they quickly found out

·3· ·if they fired them fast, that the barrel was too hot to

·4· ·hold unless you had a glove on.

·5· · · · · · And so the stock, the fore part of the stock

·6· ·allows you to cup it in your hand, control the direction

·7· ·it's going in, and the stock provides you a protection

·8· ·from heat.

·9· · · · Q.· Okay.· Would a forward pistol grip also provide

10· ·potentially some protection from heat?

11· · · · A.· Yes.

12· · · · Q.· And if you go back to Section 30515, we're

13· ·almost done looking at the statute, in Subdivision A(3),

14· ·the statute identifies a semiautomatic Centerfire rifle

15· ·that has an overall length of less than 30 inches.· Do

16· ·see that?

17· · · · A.· Uh-huh.

18· · · · Q.· Is it your understanding that the plaintiffs are

19· ·also challenging the constitutionality of this provision?

20· · · · A.· I think I recall that.

21· · · · Q.· And is it also your understanding that the

22· ·plaintiffs are not challenging any of the provisions in

23· ·Section 30515 in this case concerning semiautomatic

24· ·pistols and semiautomatic shotguns?

25· · · · A.· Yes, I believe that's the case because I was not
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·1· ·asked to opine on those.

·2· · · · Q.· So, in other words, it's your understanding that

·3· ·the plaintiffs are only challenging the provisions of

·4· ·Section 30515 that apply to rifles?

·5· · · · A.· I believe that's the case.

·6· · · · Q.· Excluding the grenade launching, flare launching

·7· ·feature?

·8· · · · A.· Yes.

·9· · · · Q.· Okay.· I'd also like to show you a document that

10· ·has been marked previously as Exhibit 31, which is a copy

11· ·of California Code of Regulations, Title 11, Division 5,

12· ·Chapter 40, Section 5499.

13· · · · · · Have you seen this document or a version of this

14· ·regulation before?

15· · · · A.· Yes.· If this is the same one that was in the

16· ·booklet that DOJ put out on category one, category two,

17· ·this looks like what was contained in that booklet.

18· · · · Q.· Would it be your understanding that the firearms

19· ·that are listed in Section 5499 of the California Code of

20· ·Regulations would be considered category two firearms?

21· · · · A.· I think that's the way it works.

22· · · · Q.· Okay.· So if you turn to Page 1 of Exhibit 87,

23· ·you provide a summary of your background and

24· ·qualifications.· Is that correct?

25· · · · A.· Uh-huh.
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·1· · · · Q.· What is a carbine?

·2· · · · A.· Carbine is a shorter form of a rifle that was

·3· ·frequently used on horseback and/or for troops assigned

·4· ·to artillery or specialized functions where having a

·5· ·handier size, if you will, of firearm was called for.

·6· · · · · · The rifles of the day, for instance, with

·7· ·Custard and his ill-fated meeting up with the Sioux on

·8· ·horseback, the rifles of that day were very long, and if

·9· ·mounted on a saddle would have protruded well below the

10· ·stomach of the horse.· And so most of the cavalry troops

11· ·were armed with carbines which were substantially

12· ·shorter.

13· · · · Q.· Okay.· So when you were working in drug

14· ·enforcement, you did not have a semiautomatic rifle?

15· · · · A.· No.

16· · · · Q.· And when you were working in drug enforcement,

17· ·did you ever have to work undercover?

18· · · · A.· Extensively.

19· · · · Q.· And what kind of undercover work did you do?

20· · · · A.· Buying drugs.

21· · · · Q.· When you were engaged in your undercover work in

22· ·drug enforcement, were you armed?

23· · · · A.· Yes.

24· · · · Q.· What weapon were you armed with or weapons?

25· · · · A.· It varied.· For the majority of the time when I
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·1· ·started I had a model 39 Smith and Wesson.· And then I

·2· ·bought a Colt Commander, which is a 45, but it has a

·3· ·shorter barrel than the standard 45.· And then I traded

·4· ·that for a full size Colt 45.· But sometimes I would

·5· ·carry a 22, either a Walther Ppk/s or a Beretta smaller

·6· ·22.

·7· · · · Q.· These are all handguns?

·8· · · · A.· Yes.

·9· · · · Q.· Okay.· Did you ever arm yourself with a rifle

10· ·when you were engaged in undercover work?

11· · · · A.· No.· The department did not allow special agents

12· ·to use rifles at that time.· There were none.

13· · · · Q.· Do you know why the department did not allow

14· ·special agents to use rifles in the course of their work?

15· · · · A.· Well, I can tell you why I think, is that our

16· ·leadership was lazy and had no concern for training.  A

17· ·lot of them didn't care for our welfare, and they didn't

18· ·want to do the work to do the political change proposals

19· ·that were required to get the funds.

20· · · · · · Initially you had to provide your own gun and

21· ·handcuffs.· The Department provided you nothing.· You

22· ·brought to the game what you had.

23· · · · Q.· And when was that?

24· · · · A.· When I came to work until 1976.

25· · · · Q.· So 1967 to 1976?
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·1· · · · A.· That's right.· You provided your own firearm.

·2· ·You provided your own cuffs.· But you could not use a

·3· ·rifle.· The Department bought shotguns in 1973, I believe

·4· ·it was.

·5· · · · Q.· Were you provided a shotgun from the Department

·6· ·to perform your official duties?

·7· · · · A.· The field office was provided a complement of

·8· ·shotguns.· They weren't issued to someone specifically.

·9· ·There were just a couple of them there, but there was no

10· ·training in their use.

11· · · · Q.· Did you ever have to use one of those shotguns?

12· · · · A.· No, I wouldn't -- I wouldn't allow my team to

13· ·use them because nobody was trained in their use.

14· · · · Q.· Okay.· So after your service as chief of the

15· ·Bureau of Narcotic Enforcement in 1985, you were

16· ·reassigned to the Bureau of Forensic Services.· Is that

17· ·correct?

18· · · · A.· Correct.

19· · · · Q.· And you were appointed chief of that bureau.· Is

20· ·that right?

21· · · · A.· I was transferred there.· I was a chief.· I just

22· ·switched bureaus.

23· · · · Q.· So same title, different bureau?

24· · · · A.· Yes.

25· · · · Q.· And what was your role as the chief of Bureau of
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·1· ·was in the first training class for the sub machine guns.

·2· ·That would have been in 1989.

·3· · · · · · We had no agent involved shoot -- shootings with

·4· ·sub machine guns while I was still there.· They later

·5· ·have had them, but not while I was there.

·6· · · · Q.· And while you were employed by the California

·7· ·Department of Justice, you were involved in the drafting

·8· ·of the Roberti-Roos Assault Weapons Control Act.· Right?

·9· · · · A.· Yes, I was.

10· · · · Q.· And when would that have been?

11· · · · A.· Well, the sequence of events was in 1986, I

12· ·believe it was, Assemblyman Agnos introduced the first

13· ·assault weapon related bill.· And it was the practice

14· ·then, I assume it still is the practice, that when bills

15· ·are introduced, the legislative affairs unit of the

16· ·department staffs them to all the units that might be

17· ·required by them.

18· · · · · · And so that bill came to BFS, and I tasked our

19· ·lab managers with going through their files to see what

20· ·we knew about the firearms that Agnos had in his bill.

21· · · · · · And the result was we knew zero.· We had seen

22· ·none of them in the crime labs.

23· · · · · · So we fast forward now to I'm assistant

24· ·director, and Roberti and Roos introduce their bills.

25· ·And I write -- I write a memorandum to the then director,
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·1· ·Jerry Clemins saying this isn't going to work.· And I --

·2· · · · Q.· Let me pause you right there, Mr. Helsley.

·3· ·Let's mark this memorandum as an exhibit.· This way you

·4· ·have it before you instead of trying to recall what you

·5· ·wrote in that memo.

·6· · · · A.· Sure.

·7· · · · Q.· So this is going to be Exhibit 91.

·8· · · · · · (Whereupon, Exhibit 91 was marked for

·9· · · · · · identification.)

10· · · · · · THE WITNESS:· Go on.

11· ·BY MR. ECHEVERRIA:

12· · · · Q.· Please take an opportunity to examine Exhibit

13· ·91.

14· · · · · · Have you seen that document before?

15· · · · A.· Yeah.

16· · · · Q.· And is that the memorandum that you were just

17· ·discussing?

18· · · · A.· Yes.

19· · · · Q.· This is a memorandum that was dated October

20· ·31st, 1988?

21· · · · A.· Yes.

22· · · · Q.· And it was to JW Clemins, the director of DLE?

23· · · · A.· Correct.

24· · · · Q.· And you were the acting assistant director at

25· ·that time?
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·1· · · · A.· Correct.· Go on?· Oh, I'm sorry.

·2· · · · Q.· So according to Exhibit 89, which is your

·3· ·resume, it indicates that you were the assistant director

·4· ·and not the acting assistant director.· So there was a

·5· ·time when you were an acting assistant director?

·6· · · · A.· Well, yes and no.· What happened, the prior

·7· ·assistant director died.· Clemins told me to come

·8· ·upstairs and fill in for him, and then very suddenly

·9· ·after that Van de Kamp appointed me.

10· · · · · · So the appointment date went back to cover the

11· ·acting time.· So essentially I never was acting

12· ·officially.· But then the administrative services

13· ·division had to move the paperwork through to do it.· But

14· ·I took no exam.· Just Van de Kamp said you're it.· And so

15· ·yes and no.

16· · · · · · The paperwork hadn't moved yet, so I was still

17· ·acting that couple weeks.

18· · · · Q.· Okay.· So it was during those couple weeks that

19· ·you drafted this memorandum?

20· · · · A.· Yeah.· It was one of the -- it was one of the

21· ·first things.· I forget one.

22· · · · · · My predecessor died, but I believe the stimulus

23· ·for this was that we'd had a bill come through requiring

24· ·analysis, and I submitted this to Clemins, and I believe

25· ·it went downtown to Kempski, who was then the chief
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·1· ·said would be the best kind to ban because they don't

·2· ·exist, and -- but that was the context.

·3· · · · Q.· And you write at what is Page 2 of Exhibit 92

·4· ·that you directed the compilation of a list of all

·5· ·weapons which were not covered by the exclusionary

·6· ·language developed in December.

·7· · · · A.· Yes.

·8· · · · Q.· What was the exclusionary language that you're

·9· ·referring to in that sentence?

10· · · · A.· Can you say that -- can you repeat the question?

11· · · · Q.· Sure.

12· · · · · · What is the exclusionary language that you

13· ·developed -- that was developed in December that you're

14· ·referring to in this sentence?

15· · · · A.· Oh, this was very much like what Senator

16· ·Feinstein did with her bill.· She had the features and

17· ·then she had, as I recall, a list of guns that, you know,

18· ·we don't mean these guns.

19· · · · · · And so these guns, this was to placate the fears

20· ·of gun owners that their gun would be swept into this

21· ·description.· So she was specifically saying these listed

22· ·guns are not bad guns.

23· · · · · · And at one point that was part of the

24· ·Roberti-Roos mix because there were concerns because

25· ·nobody knew what we were doing, that they wanted to have
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·1· ·a list that said we're not going to do the mini 14 or

·2· ·we're not going to do this gun or that gun, so.

·3· · · · Q.· Now, the final result of the Roberti-Roos bill

·4· ·was a list of firearms that are prohibited.· Is that

·5· ·right?

·6· · · · A.· Well, they were taxed.· There was a fee.

·7· · · · · · There was a prohibition of future sale, but

·8· ·everyone who had one of them could keep it as long as

·9· ·they registered it with DOJ and paid a fee.

10· · · · Q.· There was grandfathering?

11· · · · A.· Yes, and the crime was not paying the fee.

12· · · · Q.· But individuals were prohibited from selling or

13· ·purchasing the firearms?

14· · · · A.· Yes.

15· · · · Q.· That were listed?

16· · · · A.· Yes.

17· · · · Q.· In the Roberti-Roos bill?

18· · · · A.· Well, they could transfer them out of state.

19· ·They could transfer them to assault weapon dealers.

20· ·There are certain exempted transfers, but, as a general

21· ·proposition, yes.

22· · · · Q.· And how did you decide what firearms would be

23· ·included in the list that became Section 30510 A(1)?

24· · · · A.· Imagine your phone ringing off the hook with

25· ·everyone and their aunt has a theory.· And I have the gun
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·1· ·digest in hand, and I'm questioning Alan Sumner, who is

·2· ·judge now but was the ledge guy for us.· Alan, what are

·3· ·we trying to do?· I don't know.· And asking Kempski or

·4· ·Van de Kamp what are we trying to do.· You know, what

·5· ·guns do we want.

·6· · · · · · Well, just make a list.· We want them if they

·7· ·look like military guns, put them on the list.· And so

·8· ·got the gun digest out and went ding, ding, ding, ding,

·9· ·ding, and transferred those to a list, and then as

10· ·various suggestions came in or the groups met --

11· · · · · · Like the Sherman Block story with the carbine,

12· ·that was a meeting that we were the host for and

13· ·California police chiefs, I think California sheriff's

14· ·post, a variety of groups were there, and they all had

15· ·their own theories about which guns should be on the list

16· ·and off.

17· · · · · · And so it was a mixture of lobbying of me, input

18· ·from various directions, but primarily it came right out

19· ·of gun digest.

20· · · · Q.· So you looked at gun digest or some other

21· ·periodical and you looked at pictures of certain firearms

22· ·in deciding whether to include that firearm on the list?

23· · · · A.· Yeah.· I talked to the Bureau of Forensic

24· ·Firearms guys too because we didn't know if some of these

25· ·guns existed.
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·1· · · · · · I mean, I know that a company can intend to

·2· ·build something and well in advance of release they get

·3· ·it into a book like that.· But nobody in our crime labs

·4· ·had ever seen some of these guns.· So we don't know if we

·5· ·were banning existing guns or not.

·6· · · · Q.· Okay.· But when you were looking at photographs

·7· ·of the guns to decide whether to include them on the

·8· ·list, what particular features of the guns were you

·9· ·looking at or looking for?

10· · · · A.· Well, the universe of firearms then, and it's

11· ·changed dramatically since then, but if you were to go

12· ·back and look at the universe of semi auto rifles say in

13· ·1965, this were about four or five being sold .I mean, it

14· ·was a tiny market.

15· · · · · · That grew, and by the time we were going the

16· ·Roberti-Roos list, there were more than that.· But the

17· ·guns that nobody wanted to do anything with were pretty

18· ·much -- well, the ones that are on the list are basically

19· ·the ones that nobody was an advocate for.· So.

20· · · · Q.· No, I understand that individuals advocated to

21· ·remove firearms from the list.· But what are the features

22· ·that you were looking at when you were looking at these

23· ·firearms in gun digest that would lead you to include the

24· ·firearm on the list in the first place?

25· · · · A.· For the most part it was that the push was on
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·1· ·black plastic stocks, detachable magazine, black plastic

·2· ·stocks.

·3· · · · Q.· Any other features you were looking for or did

·4· ·you just include every -- every firearm that had black

·5· ·plastic stocks and detachable magazines?

·6· · · · A.· One of the guns that was put on the list that

·7· ·was subsequently removed from the list was a revolver.

·8· ·It was a revolving shotgun, but it didn't meet the

·9· ·definition that we had in the statute.· But nobody knew

10· ·what it was or how it worked because nobody had seen one

11· ·of them.

12· · · · · · The pistol grip, I don't recall that being part

13· ·of the discussion at the time, or the bayonet lugs --

14· · · · Q.· Aside from the discussion when you were looking

15· ·at the pictures of the firearms, what features did you

16· ·look for to decide whether to include or exclude a

17· ·firearm from the list?

18· · · · A.· Well, I was trying to be responsive to my bosses

19· ·or my boss, you know, and that was very hard because they

20· ·couldn't articulated what they wanted me to do.· And so

21· ·if the guns had a sponsor like Sherman Block, and carbine

22· ·for instance, they didn't get on the list.

23· · · · · · If they were call them non-traditional, and I

24· ·had the lieutenant over at Oakland Police Department

25· ·beating on my door whether I thought it should be on the
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·1· ·list or not, okay, well, we'll stick it on the list;

·2· ·we'll let the AG decide.

·3· · · · Q.· Right.· But when you were looking at photographs

·4· ·of firearms, you were making a decision independently

·5· ·about whether to include a firearm on the list.· Even if

·6· ·the firearm may have fallen off the list at some

·7· ·subsequent point in time, you were making an initial

·8· ·determination.· Is that right?

·9· · · · A.· Yeah.

10· · · · Q.· And were you using any criteria when you were

11· ·looking at these photographs to decide whether to include

12· ·a firearm on the list or not?

13· · · · A.· It was just appearance.· Because the universe of

14· ·call them traditional, for lack of a better description,

15· ·the semi auto detachable magazine sporting arms that were

16· ·available in '89 were the Ruger 44, which didn't have a

17· ·detachable magazine, so it was out.· The Winchester 100,

18· ·the Remington 740 series, the universe of detachable

19· ·magazines, Centerfire, supporting arms was very small.

20· ·So basically the newer guns on the market all had or

21· ·virtually all had plastic stocks, detachable magazines.

22· ·So those were what got on to the list.· If they --

23· · · · Q.· Did virtually all of them have pistol grips as

24· ·well?

25· · · · A.· I'm trying to recall.· I'd have to go back and
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·1· ·look at a gun digest from that year.· Probably, but.

·2· · · · Q.· Well, let's mark as an exhibit -- not any issues

·3· ·of gun digest but the assault weapon identification guide

·4· ·that was issued by the Department of Justice in 2001.

·5· ·This will be Exhibit 93.

·6· · · · · · (Whereupon, Exhibit 93 was marked for

·7· · · · · · identification.)

·8· ·BY MR. ECHEVERRIA:

·9· · · · Q.· Have you seen this document before, Mr. Helsley?

10· · · · A.· Yes, I have.

11· · · · Q.· I believe you referred to this document earlier

12· ·in the deposition.· Is that right?

13· · · · A.· Yes.

14· · · · Q.· And just quickly going back to Exhibit 92, which

15· ·was your memo to Patrick Kenady, on Page 3 of Exhibit 92

16· ·towards the bottom you state, "Publication of a manual

17· ·for public or law enforcement use will require that we've

18· ·reached some unreached conclusion about which weapons are

19· ·covered."

20· · · · · · Do you see that?

21· · · · A.· I do.

22· · · · Q.· And then eventually after your drafting of this

23· ·memo, the Department of Justice did, in fact, issue a

24· ·publication or did, in fact, issue a manual for public

25· ·law enforcement use about assault weapons, and that is
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·1· ·now marked as Exhibit 93?

·2· · · · A.· Right.· It only took a decade and a couple two

·3· ·or three revisions of the law to get there.

·4· · · · Q.· Okay.· But they did get there eventually?

·5· · · · A.· Yes.

·6· · · · Q.· Okay.· So let's look at Exhibit 93, which is a

·7· ·document published by the California Attorney General

·8· ·titled, "Assault Weapons Identification Guide."

·9· · · · · · On page -- unfortunately, the page row -- oh,

10· ·the pages are numbered in Exhibit 93.· But the front

11· ·matter is not numbered.

12· · · · · · But if we look at the fourth page of Exhibit 93,

13· ·that is the introduction.

14· · · · · · Do you see that?

15· · · · A.· Uh-huh.

16· · · · Q.· The document describes category one, the

17· ·Roberti-Roos Assault Weapons Control Act of 1989.

18· · · · · · Do you see that?

19· · · · A.· And the document states this is California's

20· ·first assault weapons act.

21· · · · · · Are you with me?

22· · · · A.· Yeah, I'm trying to find it.

23· · · · Q.· So it's not Page 4 of the manual itself.· It's

24· ·going to be Page 4 of the exhibit.· So it's one of the

25· ·first pages that doesn't actually have a page number on
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·1· ·have anything to do with.

·2· ·BY MR. ECHEVERRIA:

·3· · · · Q.· Okay.· But, in general, the firearms that are

·4· ·listed on page three of Exhibit 93, with maybe some

·5· ·exceptions, are the firearms that you identified for

·6· ·inclusion on the list?

·7· · · · A.· Yes.

·8· · · · Q.· Okay.· I'd like you to turn to Page 6 of Exhibit

·9· ·93.

10· · · · · · And you can see an image of an AK series rifle.

11· ·Is that right?

12· · · · A.· Yes.

13· · · · Q.· And then on Page 7 of Exhibit 93 there's an

14· ·image of a Norinco 86 Rifle S.· Is that right?

15· · · · A.· Yes.

16· · · · Q.· And then on Page 8 there's an image of a Colt

17· ·AR-15 series rifle.· Is that correct?

18· · · · A.· Correct.

19· · · · Q.· And then moving on we have images of all of the

20· ·rifles that are listed in California Penal Code Section

21· ·30510.· Is that right?

22· · · · A.· Correct.

23· · · · Q.· Would these be images similar to the images you

24· ·were looking at when deciding whether to include a

25· ·firearm on the list?
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·1· · · · · · MR. BRADY:· Objection; vague.

·2· · · · · · THE WITNESS:· Similar, yes.

·3· ·BY MR. ECHEVERRIA:

·4· · · · Q.· And would you agree that the vast majority of

·5· ·the firearms that are depicted from Page 6 through Page

·6· ·37 of Exhibit 93 all had the capacity to accept

·7· ·attachable magazines?

·8· · · · A.· Yes, or they wouldn't be on the list.

·9· · · · Q.· Do those firearms also all have pistol grips

10· ·that protrude conspicuously beneath the action of the

11· ·rifle?

12· · · · A.· No, they don't.

13· · · · Q.· Do the vast majority of them have pistol grips

14· ·that protrude conspicuously beneath the action of the

15· ·rifle?

16· · · · A.· Is your question relating to the volume and

17· ·popularity of the type of arm or just the pictures?

18· · · · Q.· Just the number of pictures.

19· · · · A.· Yes.

20· · · · Q.· From pages 6 to 37 of Exhibit 93.

21· · · · · · There are two firearms that are depicted on Page

22· ·29 and 30 that do not appear to have pistol grips that

23· ·protrude conspicuously beneath the action.

24· · · · · · Do you see those two firearms?

25· · · · A.· I do.
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·1· · · · Q.· That would be the SKS with detachable magazine

·2· ·and the Springfield Armory BM 59.

·3· · · · A.· Correct.

·4· · · · Q.· Why were these two rifles included, to your

·5· ·knowledge?

·6· · · · · · MR. BRADY:· Objection; calls for speculation.

·7· · · · · · MR.ECHEVERRIA:· To your knowledge.

·8· · · · · · THE WITNESS:· The fact that it was military.

·9· ·I'm speaking now of the SKS.· It was military.· It had a

10· ·detachable AK-type magazine.· We didn't -- we didn't have

11· ·one of those.· We didn't know how the magazine worked.

12· ·And, frankly, we didn't even know if the gun existed.

13· ·But it made the appearance test.

14· · · · · · The SKS probably accounted for more sales than

15· ·every other gun in this booklet except the AR.· And this

16· ·is the rifle that the flap occurred about with Lungren

17· ·and that Assemblyman Wright had to do a cleanup bill on.

18· · · · · · And just to give you some idea of scale of sales

19· ·of these things, I was in a warehouse about eight blocks

20· ·from here in '88 or '9, and the guy had 8,000 of these

21· ·for sale.· They were on pallets and shrink wrapped.

22· · · · · · Thanks to President Clinton, huge amounts of

23· ·Chinese and Soviet stuff were imported, and primarily

24· ·they were the SKS.· Most of them had what would be

25· ·described as fixed magazines.· The --
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·1· ·of the receiver would slide.

·2· · · · Q.· Understood.

·3· · · · · · And there are other firearms that depicted in

·4· ·Exhibit 93 that are rifles with telescoping stocks.

·5· ·Right?· If you look at Page 12, there's an image of a

·6· ·Calico M-900?

·7· · · · A.· Yeah, that's a telescoping stock.

·8· · · · Q.· And the image of the Daewoo K-1 on Page 14 also

·9· ·includes a telescoping stock.· Correct?

10· · · · A.· Yes.

11· · · · Q.· And the image of the Fabrique Nationale on Page

12· ·17, would you agree that's a telescoping stock?

13· · · · A.· No.· That's a folder.

14· · · · Q.· Okay.· And the image of the Daewoo K-2 Max 2 on

15· ·Page 15 of Exhibit 93, would that also appear to be a

16· ·folding stock there?· Appears to be a hinge?

17· · · · A.· Yes.

18· · · · Q.· And the Fabrique FAL on Page 16 would also have

19· ·a folding stock?

20· · · · A.· No, no.· I believe that's a fixed stock.

21· · · · Q.· How about the Galil on Page 18, would you agree

22· ·that's a folding stock?

23· · · · A.· Yes.

24· · · · Q.· So would you agree that many of these firearms

25· ·have folding or telescoping stocks as well as pistol
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·1· ·grips?

·2· · · · · · MR. BRADY:· Objection; compound, vague.

·3· · · · · · MR. ECHEVERRIA:· Let me rephrase.

·4· · · · Q.· Would you agree that many of the firearms

·5· ·depicted in 93 are rifles with folding or telescoping

·6· ·stocks?

·7· · · · A.· Yes.

·8· · · · Q.· Is there a way by looking at an image of a

·9· ·firearm to tell whether it has a flash suppressor?

10· · · · A.· Well, you can certainly tell if there's a device

11· ·on the end of the barrel.· What that device does or was

12· ·designed to do can be tricky.

13· · · · Q.· Okay.· So let's look at Page 9, the Armalite

14· ·AR-180.· So you can see at the tip of the muzzle there

15· ·appears to be some device.· Right?

16· · · · A.· Uh-huh, yes.

17· · · · Q.· In your opinion, would that be a flash

18· ·suppressor, potentially?

19· · · · A.· Well, I'm having trouble resolving it.· It looks

20· ·like it could be what they call the bird cage on an M16,

21· ·which was a three-prong flash suppressor.· But the photos

22· ·aren't of high enough resolution.· It almost looks like

23· ·there's a cutout that can make it into a compensator to

24· ·blow gas forward or backwards to reduce the recoil

25· ·effect.· So, you know.
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·1· · · · Q.· So you can't tell by looking at that image --

·2· · · · A.· No.

·3· · · · Q.· -- whether it is a flash suppressor?

·4· · · · · · How about the image of the Beretta AR-70 on Page

·5· ·10 of Exhibit 93, does that look like a flash suppressor,

·6· ·in your opinion?

·7· · · · A.· No.· And -- well, I don't know, because I know

·8· ·that in researching a French firearm, the Moss 4956 and

·9· ·the Egyptian firearm the Hakim, H-a-k-i-m, the literature

10· ·will alternately refer to them as -- the device on the

11· ·end of the barrel in one place it's a flash suppressor,

12· ·the next place it's a muzzle brake.· It's the same

13· ·device.

14· · · · · · I think the only way you can know what these

15· ·things are is to define what you mean the function is and

16· ·then go and test them.

17· · · · · · And that was one of the things I discussed with

18· ·my forensic friends was if the crime labs were tasked

19· ·with distinguishing between these three devices, how

20· ·would we do it.· And the conclusion was we don't have the

21· ·equipment to measure the flash or the sound or the

22· ·direction of the gas and nor do we have any experience

23· ·doing it.

24· · · · · · So I know that in catalogs there are things

25· ·called flash brakes, or, you know, I assume they think
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·1· ·Justice, you became employed by the National Rifle

·2· ·Association.· Is that right?

·3· · · · A.· There was a year and a half or two break.

·4· · · · Q.· Who offered you the job at the National Rifle

·5· ·Association?

·6· · · · A.· Well, the person who pushed for me to be hired

·7· ·was Sandy Froman, who had been elected to the board of

·8· ·directors just about the time I retired.· And her husband

·9· ·had worked for me at DOJ in B and E, and she decided that

10· ·now that I was retired, I should come to work for the

11· ·NRA.

12· · · · · · And I had no such plans.· I was planning on

13· ·going to Moscow to work, and that's what I went back to

14· ·school to do.

15· · · · · · And she persisted, and one day I got a call from

16· ·-- trying to think it.· Last name is O'Malley.· Patrick

17· ·O'Malley called me and said we'd like you to come back to

18· ·DC, talk to you about a job.· And I said doing what.· And

19· ·he said, well, I'm not sure, but we'd like you to fly

20· ·back.· We'll give you a ticket.

21· · · · · · So I said okay.· So I flew back, and I met with

22· ·George McNeal, who was the head of the state and local

23· ·affairs division at the time, and O'Malley and Jim Baker,

24· ·who was in charge of, I think he was in charge of all of

25· ·the ILA or Institute for Legislative Action.· And then he
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·1· ·took me to meet Wayne LaPierre, and --

·2· · · · Q.· Wayne LaPierre would be the --

·3· · · · A.· Executive vice president of NRA.

·4· · · · Q.· Okay.· And they offered you a job to be a state

·5· ·liaison for the NRA.· Is that correct?

·6· · · · A.· They hadn't at that point.· We hadn't gotten to

·7· ·the job at that point.

·8· · · · · · Later on that day they crafted a proposal saying

·9· ·we'd like you to do A, B, and C.· And I said okay, I'll

10· ·do it for five years.

11· · · · Q.· And you recall testifying that they made an

12· ·offer you couldn't refuse?

13· · · · A.· Yeah, yeah.

14· · · · Q.· So you served as a state liaison for seven

15· ·years?

16· · · · A.· Yes.

17· · · · Q.· From 1993 to the year 2000?

18· · · · A.· Yes.

19· · · · Q.· And you were a lobbyist for the NRA at that

20· ·time?

21· · · · A.· Yes.

22· · · · Q.· And you lobbied against Senate Bill 23, which we

23· ·discussed earlier today?

24· · · · A.· I did.

25· · · · Q.· And you were compensated for your services as a
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·1· ·state liaison?

·2· · · · A.· Yes, I was.

·3· · · · Q.· How many state liaisons was there at that time?

·4· ·Was there one state liaison for each state?

·5· · · · A.· Oh, no, no.· I had at one time three states.

·6· · · · Q.· So there were even fewer state liaisons.· Right?

·7· · · · A.· Oh, yes.· I'm guessing that the state liaison

·8· ·work force is probably ten.· See, there's state and local

·9· ·affairs and federal affairs.· So there are two different

10· ·groups of lobbyists that the NRA has, and I was in the

11· ·state and local affairs side of things, and I'm guessing

12· ·we had ten.

13· · · · Q.· So there were roughly ten state liaisons,

14· ·including you, during that time?

15· · · · A.· Yes.

16· · · · Q.· Would you say that that position is a prominent

17· ·position within the NRA?

18· · · · · · MR. BRADY:· Objection; vague.

19· · · · · · MR. ECHEVERRIA:· Let me rephrase.

20· · · · Q.· Would you say that that position has a certain

21· ·amount of prestige within the NRA?

22· · · · A.· I'll tell you why that's hard to respond to is

23· ·that I was here, and everybody else was there, and I had

24· ·very little contact with them.· I talked to my boss on --

25· · · · Q.· By them, it would be the NRA in Washington D.C.
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·1· · · · A.· Yeah, all of the employee, because they're a big

·2· ·bureaucracy, and I really don't have a clue about what

·3· ·fellow employees think about liaisons, because I didn't

·4· ·know them, didn't see them.· I was here.· They were

·5· ·there.· I didn't know them.· I did my job.

·6· · · · Q.· And I believe you testified in the Duncan matter

·7· ·you were compensated by salary?

·8· · · · A.· Yes.

·9· · · · Q.· And you also received retirement benefits.· Is

10· ·that correct?

11· · · · A.· Yes.

12· · · · Q.· You received a 401k from the NRA?

13· · · · A.· Yes.

14· · · · Q.· And you were compensated 525,000 and 560,000

15· ·during the seven years that you served as a state

16· ·liaison?

17· · · · A.· I think that was your calculation.

18· · · · Q.· That was my calculation based on the salary

19· ·ranges that you testified to.

20· · · · A.· Yeah.· If you're talking about the salary, yes,

21· ·but in terms of 401s or retirements or, you know,

22· ·benefits, it was probably more than that.· But salary,

23· ·that's close enough.

24· · · · Q.· Did the NRA tell you why they wanted to hire you

25· ·as a state liaison?
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·1· · · · · · MR. BRADY:· Objection; right to privacy.

·2· · · · · · To the extent you can answer that without

·3· ·violating any privileged information, go ahead.

·4· · · · · · THE WITNESS:· Respond?

·5· · · · · · MR. BRADY:· If you want to give your privilege

·6· ·away.

·7· ·BY MR. ECHEVERRIA:

·8· · · · Q.· Are you comfortable answering that question?

·9· ·Did the NRA tell you why they wanted to hire you?

10· · · · A.· I guess in pieces they were dissatisfied with

11· ·the person they had here.· They were taking a beating on

12· ·the Roberti-Roos Act.· Sandy Froman was pushing them to

13· ·hire me.

14· · · · · · I was here.· I was willing to do it.· I had the

15· ·background on the Roberti-Roos Act.· I assume that memos

16· ·that I wrote and what they knew about me from Froman

17· ·probably, you know, he's our kind of a guy.· But I never

18· ·sat down and had that kind of a discussion with them

19· ·because I was there for that day, and then in most cases

20· ·I either never saw them again or, you know, didn't see

21· ·them for years.

22· · · · · · So I -- but that would be my assumption, that it

23· ·was my DOJ credentials and Roberti-Roos experience and

24· ·being attested to as the -- I had the support of Froman I

25· ·guess.
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·1· · · · Q.· And then after seven years as a state liaison,

·2· ·in 2000 you became a consultant to the NRA.· Is that

·3· ·right?

·4· · · · A.· Yes.

·5· · · · Q.· And what were your duties as a consultant to the

·6· ·NRA?

·7· · · · A.· I don't have them.· They would ask from time to

·8· ·time, a lot of telephone calls, questions about technical

·9· ·stuff, or I think I made the comparison last time with a

10· ·DOJ employee by the name of Orville J Bud Hawkins for who

11· ·the data Bud had been with DOJ for 50, 60 years, really a

12· ·pleasant fellow, knew all the sheriffs and the DAs and

13· ·police chiefs.

14· · · · · · And Van de Kamp used to remark that he had Bud

15· ·as a security position, said it's the only security guy

16· ·I've had ever that I had to help up the stairs.

17· · · · · · He knew things.· He knew the history of things,

18· ·and I'm a history buff, as you can tell.

19· · · · · · And I think I have use for them historically,

20· ·technically, and I've been asked to do a variety of

21· ·things.

22· · · · Q.· Do you have any written contract with the NRA

23· ·that governs your role as a consultant?

24· · · · A.· Yes.

25· · · · Q.· So you signed a contract with the NRA in 2000 or
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·1· ·thereabouts when you became a consultant?

·2· · · · A.· Yes.

·3· · · · Q.· Does that contract specify any particular

·4· ·duties?

·5· · · · A.· No.

·6· · · · Q.· Does it specify the payment arrangement for your

·7· ·role as a consultant to the NRA?

·8· · · · A.· Yes.

·9· · · · Q.· So in the year 2000, when you became an

10· ·consultant to the NRA, you were receiving $4,120 per

11· ·month?

12· · · · A.· Initially, yes.

13· · · · Q.· And then at some point your monthly payment was

14· ·reduced to $3,300 per month.· Is that right?

15· · · · A.· Correct.

16· · · · Q.· And when did that happen again?

17· · · · A.· I think that was seven years in.

18· · · · Q.· So approximately 2007?

19· · · · A.· Yeah, 2007 or '8.

20· · · · Q.· And during your deposition last year in Duncan

21· ·versus Becerra, you testified that your contract as a

22· ·consultant to the NRA was set to expire at the end of

23· ·that month.· So at the end of December 2017.

24· · · · · · Did the contract expire at the end of December

25· ·2017?
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·1· · · · A.· It was renewed.

·2· · · · Q.· So you did renew the contract with the NRA?

·3· · · · A.· Yes.

·4· · · · Q.· So you're presently a consultant to the NRA?

·5· · · · A.· Waiting to find out if I renew again.

·6· · · · Q.· When is the contract set to expire?

·7· · · · A.· 31 December.

·8· · · · Q.· So it was a yearly contract?

·9· · · · A.· Yes.

10· · · · Q.· The prior contracts that you had with the NRA

11· ·regarding your role as a consultant, were those also per

12· ·year, one per year?

13· · · · A.· I believe all of them except the first, and I

14· ·think the first one was for three years.· About 75

15· ·percent sure on that.

16· · · · · · And then I think the association decided as a

17· ·policy that they were going to do just one year at a

18· ·time.· But the first one may have been for three years.

19· · · · Q.· Okay.· So with the most recent contract that is

20· ·the current operative contract with the NRA, how much

21· ·money are you receiving per month?

22· · · · A.· Same month 33.

23· · · · Q.· $3,300 per month currently?

24· · · · A.· Yes.

25· · · · Q.· Did you engage in any contract associations with
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·1· · · · A.· John Rigby & Company is London based.· They're

·2· ·the oldest firearms manufacturer in the English-speaking

·3· ·world.· They started to produce guns in 1775.· Still do.

·4· · · · Q.· Do they produce any rifles?

·5· · · · A.· Yes.

·6· · · · Q.· Any semi-automatic rifles?

·7· · · · A.· No.

·8· · · · Q.· So no centerfire semiautomatic rifles?

·9· · · · A.· They produce bolt action and double barrel

10· ·rifles and will soon produce some shotguns.

11· · · · Q.· Can you provide an estimate how much money

12· ·you've been paid by the NRA since 1993?

13· · · · A.· Give me a calculator.· I suppose I could.· But I

14· ·wouldn't know how to deal with benefits, and you've got

15· ·the years I was employed.

16· · · · Q.· Yes, we have about half a million?

17· · · · A.· And you've got the pay rate I had for the first

18· ·seven or eight years.· Then you've got the rate I was

19· ·paid for the following --

20· · · · Q.· Okay.

21· · · · A.· -- nine or ten years.· It's that amount.

22· · · · Q.· Okay.· I'll do the math after the deposition.

23· · · · A.· Yeah.

24· · · · Q.· Are you currently a member of the NRA?

25· · · · A.· Yes.
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·1· · · · Q.· And you've been an member of the NRA since 1961.

·2· ·Is that correct?

·3· · · · A.· Yes.

·4· · · · Q.· When did you become a member of the California

·5· ·Rifle and Pistol Association?

·6· · · · A.· 1993.

·7· · · · Q.· What is the California Rifle and Pistol

·8· ·Association?

·9· · · · A.· It's the state affiliate of the NRA.

10· · · · Q.· So there's no other California affiliate of the

11· ·National Rifle Association?

12· · · · A.· Not that I'm aware of.

13· · · · Q.· Do you have any ownership interest in any

14· ·business that sells firearms?

15· · · · A.· No.

16· · · · Q.· Do you own any stock in any company that

17· ·manufacturers firearms or magazines?

18· · · · A.· No.

19· · · · Q.· Would you consider yourself a gun enthusiast?

20· · · · A.· Yes.

21· · · · Q.· I really didn't need an answer to that question,

22· ·did I?

23· · · · A.· Yes, take a wild guess.

24· · · · Q.· How many firearms do you own?

25· · · · · · MR. BRADY:· Objection; right to privacy.· The
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·1· ·witness does not need to answer that question.

·2· · · · · · But to the extent you wish to waive a privilege,

·3· ·it's your call.

·4· · · · · · THE WITNESS:· A lot, and that's as far as I'll

·5· ·go.

·6· ·BY MR. ECHEVERRIA:

·7· · · · Q.· Do you own any semiautomatic Centerfire

·8· ·semiautomatic rifles that would qualify as assault

·9· ·weapons under California law?

10· · · · · · MR. BRADY:· Objection; right to privacy.· The

11· ·witness does not need to answer that question.

12· · · · · · But to the extent you wish to, you may.

13· · · · · · THE WITNESS:· Well, no, I don't.

14· ·BY MR. ECHEVERRIA:

15· · · · Q.· Have you ever owned any semiautomatic Centerfire

16· ·rifles that are capable of accepting detachable magazines

17· ·that would qualify as assault weapons under California

18· ·law?

19· · · · · · MR. BRADY:· Objection; right to privacy.· The

20· ·witness does not need to answer the question.

21· · · · · · But if you wish to, you may.

22· · · · · · THE WITNESS:· Yes.

23· ·BY MR. ECHEVERRIA:

24· · · · Q.· How many of those types of weapons have you

25· ·owned?
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·1· ·to four assault weapons in self-defense.· Is that

·2· ·correct?

·3· · · · · · MR. BRADY:· Objection; mis-characterizes the

·4· ·testimony.

·5· · · · · · THE WITNESS:· Well, they weren't assault weapons

·6· ·when I had them.

·7· ·BY MR. ECHEVERRIA:

·8· · · · Q.· Sure.· But you didn't have to use any of those

·9· ·weapons that would now be considered assault weapons

10· ·under California law in self-defense?

11· · · · A.· No.

12· · · · Q.· When you had those three to four weapons that

13· ·would now be considered assault weapons under California

14· ·law, did you possess them for self-defense purposes?

15· · · · · · MR. BRADY:· Objection; mis-characterizes

16· ·testimony.

17· · · · · · THE WITNESS:· I'll not sure I can respond to

18· ·that because why I buy things and possess them can have

19· ·multiple things that drive it.

20· · · · · · They were perfectly capable of providing

21· ·self-defense if I chose to use them, but if there was

22· ·something that motivated me to buy them, it was probably

23· ·to understand them because I'm a student of the -- of

24· ·firearms.

25· ·BY MR. ECHEVERRIA:
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·1· · · · Q.· So your primary motivation in acquiring those

·2· ·weapons was not self-defense?

·3· · · · · · MR. BRADY:· Objection; misstates testimony.

·4· · · · · · THE WITNESS:· As a general proposition, I

·5· ·acquire to study.· But they have multiple uses.

·6· ·BY MR. ECHEVERRIA:

·7· · · · Q.· Would you say that handguns or rifles are more

·8· ·suited towards self-defense?

·9· · · · · · MR. BRADY:· Objection; incomplete hypothetical.

10· · · · · · THE WITNESS:· They've both suited.· If you're

11· ·talking about carry concealed in public, it's more

12· ·difficult to carry a long gun concealed in public.· But

13· ·if you're talking about home defense or defense out on

14· ·your property somewhere or something, they're both fine.

15· · · · · · The article that I said I just wrote we were in

16· ·Meridian, Idaho and shooting at a dairy farm, and I went

17· ·to the truck of one of the folks putting on the shoot,

18· ·and there was an AR in the front seat.· And that's what

19· ·he transported around for his self-defense gun.

20· · · · · · Idaho's laws are different than ours, but since

21· ·I'm story-telling, I must share this story.

22· · · · · · We went to Montana each year to shoot prairie

23· ·dogs, and we were on a ranch, 35 miles off the paved

24· ·road.· And one of the employees had worked for US Forest

25· ·Service but had been laid off, and he was working as a
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·1· ·hand on this ranch, had three kids, 12 year old and like

·2· ·four or five year old.· And we went outside after

·3· ·breakfast and were going to get into the trucks.· And

·4· ·into the yard rolled a crew cab Ford truck, and out of it

·5· ·came the 12 year old with an AR slung over his shoulder,

·6· ·and then the two little kids bounced out of the back

·7· ·seat, and his dad was standing alongside me and said I

·8· ·never let him thrive unless he's armed.

·9· · · · · · I wish I'd had a video of that one.

10· · · · Q.· Yeah.· You also engage in shooting competitions.

11· ·Is that right?

12· · · · A.· Yes.

13· · · · Q.· Do you currently participate in shooting

14· ·compositions?

15· · · · A.· Shotgun, yes.

16· · · · Q.· Have any of the shooting competitions that

17· ·you've participated in used Centerfire semiautomatic

18· ·rifles?

19· · · · A.· Yes.

20· · · · Q.· And you personally fired those types of firearms

21· ·in these competitions?

22· · · · A.· That's not the firearm that I used, but that's

23· ·the article that I just gave to you to photocopy.· That's

24· ·what the majority of the shooters use.

25· · · · · · If I'd wanted to I really couldn't because of
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·1· · · · A.· Yeah, the paratrooper stock is partially wood

·2· ·and partially metal frame.

·3· · · · Q.· And in the next paragraph you insert a

·4· ·discussion of the term "assault weapon."· Is that right?

·5· · · · A.· Yes.

·6· · · · Q.· Why did you insert this paragraph here?· It's

·7· ·not relevant to the surrounding paragraphs, is it?

·8· · · · A.· Well, I put it there because we were at the

·9· ·transition point where we were going to start to talk

10· ·about assault type firearms.· Up to this point, for the

11· ·most part, what we were discussing was not clearly not.

12· ·And then in the paragraphs that follow this now we're

13· ·into the AK's and the AR's.· And so that's why I thought

14· ·it was appropriate to place it there.

15· · · · Q.· Okay.· So chronologically you felt it was

16· ·appropriate to start talking about the phrase "assault

17· ·weapons"?

18· · · · A.· Yes.

19· · · · Q.· Because assault weapons began to appear around

20· ·this time?

21· · · · A.· Well, we were.· Yeah, we were going to be

22· ·discussing firearms that have been since designated as

23· ·such.

24· · · · Q.· Right.· Where did the phrase "assault weapon"

25· ·come from?
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·1· · · · A.· I have no idea.

·2· · · · Q.· Is it your view that the phrase came from

·3· ·government?

·4· · · · A.· I just don't know.

·5· · · · Q.· Is it possible that the phrase came from the

·6· ·firearm industry itself?

·7· · · · A.· Is it possible?· Yes, but I don't know.

·8· · · · Q.· So it is not your opinion that the California

·9· ·legislature invented the phrase "assault weapon."· Is

10· ·that right?

11· · · · A.· No, because you can see that in the memo that I

12· ·wrote the terms were the assault rifle and assault weapon

13· ·had already been conflated.· Now, whether that sprung

14· ·from the Agnos bill or something that George Bush did, I

15· ·have no idea.

16· · · · Q.· Okay.· I'm going to mark as Exhibit 94 a

17· ·photocopy of a 1981 Guns and Ammo issue?

18· · · · A.· '81 or '84?

19· · · · Q.· '81.· Actually, it's already Exhibit 24.· No

20· ·need to mark it.

21· · · · · · So you have a copy of the exhibit that's been

22· ·marked as Exhibit 28 in front of you.· It also appears

23· ·that you have brought a copy of the magazine itself.

24· · · · · · Is that right, Mr. Helsley?

25· · · · A.· Yes.
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·1· · · · Q.· And can you confirm that the magazine is Guns

·2· ·and Ammo July 1981?· Can you confirm that --

·3· · · · A.· Yes.

·4· · · · Q.· -- for the record?

·5· · · · · · Actually, the date of the magazine comes out

·6· ·much clearer in your original copy than in the Xerox that

·7· ·we have.· So if you look at the cover of Exhibit 28, the

·8· ·Guns and Ammo magazine, the cover has in bold print the

·9· ·new breed of assault rifle.· Do you see that?

10· · · · A.· I do.

11· · · · Q.· So is this an example of an industry publication

12· ·using the phrase "assault rifle" in 1981?

13· · · · A.· Yes.

14· · · · Q.· Was Guns and Ammo referring to a fully automatic

15· ·or select-fire weapon when it's referring to the new

16· ·breed of assault rifle?

17· · · · · · MR. BRADY:· Objection; calls for speculation.

18· · · · · · THE WITNESS:· I think the text of the article

19· ·discussed both, because the text of the article refers to

20· ·a state-of-the-art sporting rifle and --

21· ·BY MR. ECHEVERRIA:

22· · · · Q.· And that would not be a fully automatic or

23· ·select-fire rifle.· Is that right?

24· · · · A.· Correct.

25· · · · · · MR. BRADY:· Objection; calls for speculation.
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·1· · · · · · Go ahead.

·2· ·BY MR. ECHEVERRIA:

·3· · · · Q.· I'd also like to refer you to Page 4 of Exhibit

·4· ·28.· I believe this would be Page 49 of the magazine

·5· ·itself.

·6· · · · · · I prefer it if you'd look at the exhibit so we

·7· ·are all on the same page.

·8· · · · A.· Uh-huh.

·9· · · · Q.· There's a discussion of -- there's an article by

10· ·Art Blatt about tomorrow's state-of-the-art sporting

11· ·rifle.· And on Page 4 of Exhibit 28 there's an individual

12· ·named Barry Kahn, who's the owner of a firearms dealer in

13· ·North Hollywood.

14· · · · · · Do you see that paragraph?

15· · · · A.· Yes, B&B Sporting.

16· · · · Q.· B&B.· That's right.

17· · · · · · And it refers to him as a major or his

18· ·establishment as a major gun dealer in all types of

19· ·military look-alikes.· Do you see that?

20· · · · A.· I do.

21· · · · Q.· And it goes on to explain who is purchasing

22· ·these assault-type rifles.· You see that?

23· · · · A.· It's on the final paragraph of that page it

24· ·says:· We asked them, that'd be the purchasers, of these

25· ·assault rifles, we asked them why they bought their AR
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·1· ·180s and what they used them for.· To a man they all

·2· ·stated that the AR-180 was merely an addition to their

·3· ·existing battery of sporting rifles.· Sure there was a

·4· ·secondary reason, and they purchased a bit of military

·5· ·history.· After all, the AR-180 was developed from the

·6· ·military M16 full auto version of the Colt AR15.

·7· · · · · · Do you see that?

·8· · · · A.· Uh-huh.

·9· · · · Q.· So is the AR 180 developed, to your knowledge,

10· ·from the military issue M16?

11· · · · A.· I don't think so.· I don't think that's the

12· ·sequence of events.

13· · · · · · There was a AR-18 and an AR-15, and there was

14· ·one of them was 308, one of them was 223.· They had

15· ·variants that were folding stocks.· But I believe the

16· ·AR-10 came first.· The AR-15 followed that.· And the

17· ·AR-180 followed the 15 by some years.

18· · · · Q.· Did any of the AR platform rifles predate the

19· ·military's M16 rifle?

20· · · · A.· Yes.

21· · · · Q.· Was the military's M16 rifle developed from the

22· ·AR rifle?

23· · · · A.· Yes.

24· · · · Q.· So the civilian version came first, according to

25· ·your testimony?

Case 8:17-cv-00746-JLS-JDE   Document 76-16   Filed 03/25/19   Page 88 of 148   Page ID
 #:2536

Atkinson-Baker, Inc.
www.depo.com

Steve Helsley
December 18, 2018

Atkinson-Baker, Inc.
www.depo.com

Steve Helsley
December 18, 2018 176

YVer1f

3871

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 100 of 276



·1· · · · A.· Well, this is where words and terms are

·2· ·important.

·3· · · · · · Initially the select-fire version of the M16 was

·4· ·called the AR-15.· The Armalite AR-10 and AR-15 were

·5· ·initially developed as Select-fire guns.

·6· · · · Q.· And that'd be for military use?

·7· · · · A.· Yes.· They were trying to sell the AR-10, I

·8· ·think, to Denmark and to -- I think they gave AR-10s to

·9· ·the Bay of Pigs folks.· And the -- but they quickly saw

10· ·that there might not be a market there because they

11· ·weren't well received.· And in 1963 they began the

12· ·civilian, civilian marketing of what was called the

13· ·AR-15.

14· · · · Q.· Okay.· I'd also like to refer you to Exhibit 91

15· ·again, which is the 1988 memo that you wrote to the

16· ·director of the Division of Law Enforcement.

17· · · · A.· All right.

18· · · · Q.· You attached to the memo a series of attachments

19· ·that have what appear to be advertisements for different

20· ·types of firearms.

21· · · · · · Do you see those advertisements?

22· · · · A.· Yes.

23· · · · Q.· And if you look at attachment five to Exhibit

24· ·91, attachment five is an advertisement for a belt fed

25· ·AR-15.· The full title of the firearm is obscured by the
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·1· ·sticker that says attachment five, but do you see that?

·2· · · · A.· Right.· It's by Jerry James.

·3· · · · Q.· Yes.· It's an article by Jerry James.

·4· · · · A.· Yes.

·5· · · · Q.· And above the by line the article states, "The

·6· ·semi auto version of America's battle rifle goes mega

·7· ·round with new Ciener multi-shot conversion."

·8· · · · · · Do you see that?

·9· · · · A.· Yes.

10· · · · Q.· So this AR-15 is the semi auto civilian version

11· ·of a military rifle.· Is that correct?

12· · · · A.· Let me see.· I think it's pronounced Ciener, but

13· ·Ciener, if I recall correctly, was a producer of machine

14· ·guns.· And I assume, let's see if it says here, doesn't

15· ·have a second page, I assume, see, it's talking here it

16· ·says transforming it into a pretty spiffy light machine

17· ·gun.

18· · · · · · That's in the second paragraph.

19· · · · Q.· Uh-huh.

20· · · · A.· Maybe this is semi, but all that I know that

21· ·Ciener ever built were select-fires, and you can't see

22· ·the trigger group here to know how it works, but this

23· ·refers to what appears to be a machine gun.

24· · · · Q.· So this belt fed AR-15 would not have been

25· ·available for civilian purchase?
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·1· · · · A.· I don't know.· I've never seen one, but it would

·2· ·have been available if he built them in states that allow

·3· ·the transfer of machine guns.· As long as this was

·4· ·pre-1986 and pre the Volkmer McClure Act, then the

·5· ·machine gun version of this belt fed would have been

·6· ·available for civilians to purchase but as a machine gun

·7· ·with all of the federal and, you know, requirements.

·8· · · · Q.· Okay.· I'd also like to refer you to attachment

·9· ·11 to your 1988 memo, which is Exhibit 91.

10· · · · A.· Uh-huh.

11· · · · Q.· So in attachment 11 there's an attachment for an

12· ·AK-47.· Do you see that?

13· · · · A.· Yes.

14· · · · Q.· And do you see where it says, "We want your

15· ·assault rifle business"?

16· · · · A.· Yes.

17· · · · Q.· You see that?

18· · · · A.· Yes.

19· · · · Q.· So this is another example of a firearm

20· ·manufacturer or dealer referring to assault rifles?

21· · · · A.· Well, in this case this was -- these were

22· ·photocopies, I know for sure this, and I think this of

23· ·materials we had when -- we were developing the

24· ·Roberti-Roos list, and, you know, the cow had already

25· ·gotten out of the barn when this was written because the
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·1· ·media, the politicians and -- we're talking about assault

·2· ·rifle, slash, assault weapons, the hope for precision of

·3· ·language was gone and --

·4· · · · Q.· Like here you do have a periodical or an

·5· ·advertisement within the firearms industry referring to

·6· ·assault rifles that are semiautomatic rifles and not

·7· ·fully automatic or select-fire rifles.· Is that correct?

·8· · · · A.· Yes, of course, I guess the problem you had then

·9· ·is that if you -- the term assault weapon was just in its

10· ·infancy, and I know that there were people who had never

11· ·heard the term.· It was a term of political art that

12· ·probably wouldn't know what else to call them.· It looks

13· ·like an AK that's an assault rifle.· So we'll call it

14· ·that.· I don't know.

15· · · · Q.· So going back to your expert report, which is

16· ·Exhibit 87, on Page 5 you say that, "The term assault

17· ·weapon is not based on function but rather on appearance,

18· ·country of origin, or other irrelevant criteria."

19· · · · · · Is that right?

20· · · · A.· Yes.

21· · · · Q.· And by appearance, are you referring to the

22· ·features that are listed in Section 30515?

23· · · · A.· The black plastic.

24· · · · Q.· So you're not referring to any of the features

25· ·that are listed in Section 30 when you used the word --
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·1· · · · A.· Well, you know, the stocks, the pistol grip, or

·2· ·the folding or telescoping, the stock is plastic.· So by

·3· ·black plastic I'm referring to --

·4· · · · Q.· You're considering those features as part of the

·5· ·appearance of a firearm?

·6· · · · A.· Yes.

·7· · · · Q.· Okay.· And back when you were coming up with the

·8· ·list, for the initial Roberti-Roos list of assault

·9· ·weapons, you testified that you were looking at

10· ·photographs of different fire arms.· Is that right?

11· · · · A.· Yes.· Some of them are here in this attachment

12· ·in in -- where'd they go.· To these.· Yeah, I'm quite

13· ·sure that --

14· · · · Q.· So you actually looked at some of the pictures

15· ·that are attached to your 1988 memo, Exhibit 91, when you

16· ·were deciding whether to include firearms on the list?

17· · · · A.· Yeah, I was -- when I wrote this for Clemins in

18· ·'88, I used the same documents that were going to be used

19· ·for the Roberti-Roos Act list.

20· · · · Q.· And by looking at these photographs, could you

21· ·tell whether the firearms were made of plastic?

22· · · · A.· In some cases I just knew because I knew the

23· ·firearms.· I'd fired them.· It's not hard to tell if

24· ·something has a synthetic stock on it.

25· · · · · · Some of them, you know, for instance, where in
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·1· ·this ad they're black and white in the magazines, you

·2· ·know, you saw the way the stocks were made.

·3· · · · · · Like with Heckler & Koch, for instance, we had

·4· ·the MP5 sub machine guns, and the entire Heckler and Koch

·5· ·series has synthetic stocks regardless of which ones, the

·6· ·'91, the '93, the '94, they're all synthetic stock.

·7· · · · Q.· And you don't believe that any of the features

·8· ·of a firearm that is designated an assault weapon has any

·9· ·impact on the function of that firearm?

10· · · · · · MR. BRADY:· Objection; misstates testimony.

11· · · · · · THE WITNESS:· No.

12· ·BY MR. ECHEVERRIA:

13· · · · Q.· Is it your view that the features that would

14· ·render a Center-fire semiautomatic rifle with a

15· ·detachable magazine assault weapon under California law,

16· ·is it your view that those features are useful for

17· ·self-defense?

18· · · · A.· The most important thing for self-defense is

19· ·confidence in the firearm and practice with the firearm

20· ·to gain proficiency.· And if the AR-15 fits you, if it

21· ·feels right, kind of like your golf clubs, then it's

22· ·important that you have confidence in the arm that you

23· ·have.

24· · · · · · Do I think that an AR-15 is more capable of

25· ·self-defense than a mini 14 is?· I see them as being
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·1· ·essentially the same firearm with different clothes on.

·2· · · · Q.· Going on to Page 6 of Exhibit 87 your expert

·3· ·report, you discuss the second wave of surplus rifle

·4· ·imports that began in 1987.· Is that right?

·5· · · · A.· Yes.

·6· · · · Q.· And what rifles were being imported around that

·7· ·time?

·8· · · · A.· Oh, boy.

·9· · · · Q.· Briefly.

10· · · · A.· AK's, SKS, SAFN, Rasheed, Hakim, MAS-49/56,

11· ·Czech SHE.

12· · · · · · That's Czechoslovakia s-h-e.

13· · · · · · Ljunman, L-g-u-n-m-a-n.· It's a Swedish firearm.

14· · · · · · There were just everything World War II, Korea

15· ·era up through the '60s was flooding in.

16· · · · Q.· And those are generally firearms that today

17· ·would be considered assault weapons under California law?

18· · · · A.· No.· The -- well, the AK's would for sure.

19· · · · Q.· The SKS that you refer to in your report, which

20· ·is a semiautomatic rifle with a fixed ten-round magazine,

21· ·that would not be considered an assault rifle?

22· · · · A.· Well, there were fixed and detachable both.

23· · · · Q.· Would the SKS with detachable magazine, would

24· ·those be considered assault weapons under California law

25· ·today?
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·1· ·the last 50 plus years, variants of the AR-15."

·2· · · · · · Would those be select-fire and semiautomatic

·3· ·variants of the AR-15?

·4· · · · A.· Can you repeat the question please?

·5· · · · · · (Record read.)

·6· · · · · · THE WITNESS:· Well, the military ones were

·7· ·variants of the AR-15 slash M16.· Because the

·8· ·nomenclature quickly changed to M16, A1, A2, M$, there's

·9· ·a -- the gun has been around for such a long time that

10· ·there are untold variants.

11· ·BY MR. ECHEVERRIA:

12· · · · Q.· And you mentioned in this paragraph that the

13· ·AR-15's appeared in American Rifle Man in the June 1959

14· ·issue.· Is that right?

15· · · · A.· Yes.

16· · · · Q.· In your view are AR-15s and similar

17· ·semiautomatic rifles commonly possessed in the United

18· ·States?

19· · · · A.· Yes.

20· · · · Q.· At what point in history would you say that

21· ·those firearms become commonly possessed by civilians?

22· · · · A.· You mean AR's or.

23· · · · Q.· AR platform rifles.

24· · · · A.· I think since we referenced this, I think they

25· ·may have -- on Page 48 of tomorrow's state-of-the-art
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·1· ·sporting rifle.

·2· · · · · · MR. BRADY:· What exhibit number?

·3· · · · · · THE WITNESS:· Exhibit 28.

·4· · · · · · He opines Colt's AR-45 is among the most popular

·5· ·auto loading rifles.

·6· ·BY MR. ECHEVERRIA:

·7· · · · Q.· And that was in 1981?

·8· · · · A.· Yes.

·9· · · · Q.· So was it around the early 1980s would you say

10· ·that the AR-15 became commonly possessed by civilians in

11· ·the United States?

12· · · · A.· I assume so.

13· · · · Q.· And what is the basis for your assumption that

14· ·that would be the case?

15· · · · A.· Well, as I've stated before, my world is 24/7

16· ·guns.· And I spend a lot of time at gun shows, gun shops,

17· ·dealing with at the range.

18· · · · · · If you go out to the Sacramento Valley Shooting

19· ·Center, which is a very large range, and go on to the

20· ·rifle range there, the public range, you will see just a

21· ·line of AR's.

22· · · · · · If you go into gun stores, AR's.

23· · · · · · If you go to gun shows, AR's.

24· · · · · · Go to the shot show, which is the industry show,

25· ·it looks like the black plastic show.· AR's, AR's, and AR
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·1· ·accessories, staggering amounts of them.

·2· · · · Q.· And when would you say -- sorry, strike that.

·3· · · · · · Is it your opinion that semiautomatic rifles

·4· ·with detachable magazines are commonly possessed in the

·5· ·United States today?

·6· · · · A.· Yes.

·7· · · · Q.· And when would you say did those firearms become

·8· ·commonly possessed by civilians in the United States?

·9· · · · A.· Rifle semi?

10· · · · Q.· Semiautomatic rifles with Centerfire firing

11· ·mechanisms.

12· · · · A.· I would say that it was probably the wave began

13· ·about 1960, because I know that my own case what inspired

14· ·me to join the NRA was the ad in the Rifle Man that said

15· ·I could buy a MR carbine for 50 bucks from DCM and have

16· ·it shipped right to my house.· Of course, I didn't have

17· ·the 15 bucks, but.

18· · · · · · Private sellers, private gun makers then started

19· ·to produce the carbines, and the government was pushing

20· ·out waves of M1 grands.· And in the gun magazines you

21· ·would see all sorts of stories about how to refinish the

22· ·stock or how to convert the grand into a more friendly

23· ·deer rifle or how to put a scope on one.

24· · · · · · And so at that time you had a wave of surplus

25· ·military semis on their way into the country, and you had
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·1· ·the United States government pouring out through DCM both

·2· ·the M1 grands and the carbines both, and that's when --

·3· ·that's when it looked like it to me.

·4· · · · · · Subsequently --

·5· · · · Q.· And when was that?

·6· · · · A.· Subsequently the FALs, the FN FALs started to

·7· ·come into the country, and by the late '60s when I

·8· ·started in law enforcement, it just seemed that they were

·9· ·everywhere.

10· · · · Q.· And by they, you're not referring to AR platform

11· ·rifles, those became --

12· · · · A.· Well, your question was semi detachables.

13· · · · Q.· More generally.

14· · · · A.· Yes.

15· · · · Q.· Right.· So I'm going to show you an OP Ed that

16· ·was written by Professor Gary Cleck who's an expert

17· ·witness in this case.

18· · · · · · Do you know who Professor Cleck is?

19· · · · A.· I know who he is.· I don't know him.· Okay.

20· · · · Q.· This has been previously marked as Exhibit 36.

21· ·So Exhibit 36 is an OP Ed written by Gary Cleck titled

22· ·"Assault weapons aren't the problem" in the New York

23· ·Times in 1992.

24· · · · · · And if you look down on the third paragraph, the

25· ·first sentences says, "Military style semiautomatics have
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·1· · · · · · -- and compare it to an AR without a pistol grip

·2· ·on it, I can fire those two at the same speed because

·3· ·they're going to fire at the rate that the gun is

·4· ·designed to go back and forth.

·5· · · · Q.· So I believe you testified earlier that the

·6· ·features that are listed in Section 30515 may give

·7· ·comfort to a shooter.· Is that right?

·8· · · · A.· Some do.· Some like the bayonet lug, those kind

·9· ·of features are silly, but the -- if we're talking about

10· ·cyclic rate and rate of fire, then I can fire them both

11· ·at the same speed.

12· · · · Q.· So if an individual has greater comfort because

13· ·the firearm has certain features that they desire, you

14· ·don't believe that that can have a positive effect on the

15· ·effective rate of fire for that firearm?

16· · · · · · MR. BRADY:· Objection; incomplete hypothetical,

17· ·calls for speculation.

18· · · · · · THE WITNESS:· Well, that gets into skill,

19· ·training.

20· ·BY MR. ECHEVERRIA:

21· · · · Q.· Well, I assume effective rate of fire we need to

22· ·take that into account as well.· Right?

23· · · · A.· Well, I think I took your question to mean the

24· ·theoretical rate that someone who's trained can achieve,

25· ·because that's generally the way that it's characterized
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·1· ·that a soldier who's trained in the use of this firearm

·2· ·can get off this number of rounds in this amount of time.

·3· ·I don't know that there's a standard that he or she has

·4· ·to hit anything in particular, but I'm assuming a certain

·5· ·level of training.

·6· · · · Q.· Okay.· So assuming a certain level of training,

·7· ·if the shooter has greater comfort because a firearm has

·8· ·the features that they desire, would that enable them to

·9· ·fire that firearm at a greater effective rate of fire

10· ·than if the firearm did not have those features?

11· · · · · · MR. BRADY:· Objection; incomplete hypothetical,

12· ·calls for speculation.

13· · · · · · THE WITNESS:· Yeah, I think we're getting too

14· ·far into the weeds here.

15· · · · · · Guns will fire at a certain rate of speed.

16· ·Certain rate.· And the features have nothing to do with

17· ·that rate.· And if we start to talk about effective rate

18· ·of fire and accurate fire, then all sorts of new

19· ·dimensions are brought in to it, and I'd have to have,

20· ·you know, a whole lot more specifics to respond to that.

21· · · · · · MR. ECHEVERRIA:· Can you read his answer back to

22· ·me please?

23· · · · · · (Record read.)

24· ·BY MR. ECHEVERRIA:

25· · · · Q.· So if we're talking about effective rate of fire
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·1· ·and accuracy, is it possible that the features could

·2· ·relate to those issues?

·3· · · · A.· Possible, and could be stacked on top of each

·4· ·other.· That's a little bit vague.· Accuracy is better

·5· ·achieved with a rifle firearm that fits you well, thus

·6· ·the telescoping stock to fit you.· You've got the right

·7· ·length of stock.

·8· · · · · · If you like the rifle, you enjoy it, you're

·9· ·probably more apt to practice, probably more apt to

10· ·increase your skill.

11· · · · · · And then the variable that we haven't discussed

12· ·for accurate fire is what sort of sights does it have.

13· ·Are we talking about iron sights or optical sights or

14· ·what's the distance because the distance is critical as

15· ·well.

16· · · · Q.· Well, I think we could assume the same type of

17· ·sights for two firearms.· One firearm has no features

18· ·that are prohibited under Section 30515, and another

19· ·rifle has those features or some of the features.

20· · · · · · Would those features contribute to more accurate

21· ·fire?

22· · · · A.· Well, the further away the target or targets

23· ·are, the slower everything has to be.

24· · · · Q.· Okay.· Well, let's assume that the target is at

25· ·the same distance for each rifle.· I'm trying to control
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·1· ·for all the different variables to determine whether the

·2· ·variables have any relation it whatsoever to the accuracy

·3· ·of a firearm.

·4· · · · A.· Well, the accuracy is inherent to the firearm

·5· ·and the cartridges you use, but the question is how

·6· ·accurately can I fire the firearm.

·7· · · · · · The firearm can do X.· Can I achieve X with it

·8· ·with my skills.· The better the fit, the more confidence

·9· ·you have.· All things being equal, you're probably going

10· ·to perform better to whatever your standard is if the

11· ·features enhance your comfort and your confidence in the

12· ·firearm.

13· · · · Q.· So the features can help a shooter perform

14· ·better when firing a firearm?

15· · · · A.· On a stock fit, yes, it is a critical dimension

16· ·to --

17· · · · Q.· What about the pistol grip in the action of a

18· ·rifle, does the protruding pistol grip have a shooter

19· ·fire a weapon more accurately?

20· · · · A.· I assume there are some people that think it

21· ·does.

22· · · · Q.· How about your opinion as an expert witness?

23· · · · A.· Well, I would have to modify those grips for it

24· ·to fit my hand and arm and all that correctly.· I know

25· ·that there are people that love them, so I guess I fall
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·1· ·in the category of yes, there are people who think that,

·2· ·and I guess that's all I can say on it.· I'm struggling

·3· ·with the question.

·4· · · · Q.· Is it possible that a public mass shooter may

·5· ·think that a pistol grip can help them fire a weapon more

·6· ·accurately?

·7· · · · · · MR. BRADY:· Objection; calls for speculation.

·8· · · · · · THE WITNESS:· I assume so.· In a lot of the

·9· ·matches, particularly the high power they're called, you

10· ·don't have a choice on what kind of firearm you're going

11· ·to use.· If you compete, you're going to use this

12· ·particular kind of arm because that's the gun.

13· · · · · · So is it possible, yes.

14· ·BY MR. ECHEVERRIA:

15· · · · Q.· Okay.· So for your statement that none of the

16· ·features that California prohibits has anything to do

17· ·with the rifle's rate of fire power or capacity to accept

18· ·ammunition, what was the basis of that statement?

19· · · · A.· Well, it's just I think it's just factually

20· ·correct.

21· · · · Q.· So you didn't do any studies to confirm that

22· ·opinion?

23· · · · A.· No, I -- well, the capacity is a design -- a

24· ·design feature for it.

25· · · · Q.· So let's table capacity and power because I
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·1· ·understand what you're saying there, but what about with

·2· ·rate of fire, did you conduct any studies to confirm that

·3· ·the features have no effect on a firearm's cyclic or

·4· ·effective rate of fire?

·5· · · · A.· Well, I know this, that you can do what's called

·6· ·fanning a trigger.· It's called bumping.· Now bump stock.

·7· ·And without the bump stock I can fire the AR at machine

·8· ·gun rates.· Semi, it's a semi gun, but it will fire at

·9· ·machine gun rates.

10· · · · Q.· I'm sorry.· The question was, did you conduct

11· ·any studies to confirm that none of the features that

12· ·California prohibits has anything to do with the rifle's

13· ·rate of fire?

14· · · · A.· Fire the guns.

15· · · · Q.· So it's based on your experience firing weapons?

16· · · · A.· Yes, and seeing how fast I can fire.· A FAL, an

17· ·AR, an AAK, a Glock.

18· · · · Q.· Did you observe anyone else fire weapons to form

19· ·your opinion that none of the features that California

20· ·prohibits has anything to do with the rifle's rate of

21· ·fire?

22· · · · A.· No.

23· · · · Q.· So it's all based on your own personal

24· ·experience --

25· · · · A.· Yes.
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·1· · · · Q.· -- firing semiautomatic Centerfire rifles?

·2· · · · A.· Absolutely.

·3· · · · Q.· Would you say that you are a skilled shooter?

·4· · · · A.· Less skilled now than I was in my younger years,

·5· ·yes.

·6· · · · Q.· Are you also taking into account your experience

·7· ·firing weapons in your younger years in forming your

·8· ·opinion that none of the features that California

·9· ·prohibits has anything to do with the rifle's rate of

10· ·fire?

11· · · · A.· Yeah.· I can go out to the range today despite

12· ·my advanced years and torch off a 20 mag round AR at the

13· ·same rate that I could when I was 21.

14· · · · Q.· By torch off you've mean fire?

15· · · · A.· Fire, fan it off I'd call it.

16· · · · Q.· Okay.· And you were a firearms instructor?

17· · · · A.· Yes.

18· · · · Q.· Is that correct?

19· · · · A.· (Moves head up and down.)

20· · · · Q.· So your opinion that's set forth on Page 6 of

21· ·Exhibit 87 was based on your own personal experience

22· ·firing firearms?

23· · · · A.· Yes.· And just knowing how firearms are designed

24· ·and work.

25· · · · Q.· Is it possible that for somebody with less
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·1· ·experience than you, that the features may have something

·2· ·to do with the rifle's rate of fire, particularly the

·3· ·rifle's effective rate of fire?

·4· · · · A.· Is it possible?· Everything's possible.· I think

·5· ·you could fire the mini 14 without the features at the

·6· ·same rate that you could fire the AR with the features.

·7· · · · Q.· And you state on Page 7 of Exhibit 87 at the top

·8· ·that all, and all here refers to the features, improve

·9· ·the shooting and driving experience while having nothing

10· ·to do with the basic mechanical function of the firearm

11· ·or vehicle.· Is that right?

12· · · · A.· Uh-huh, yes.

13· · · · Q.· So it is your opinion that the features improve

14· ·the shooting experience?

15· · · · A.· It can, yes.

16· · · · Q.· And does that relate to the comfort issue that

17· ·you were discussing previously?

18· · · · A.· Stock, fit.

19· · · · Q.· So these features can improve the shooting

20· ·experience for somebody who's using a semiautomatic rifle

21· ·in self-defense?

22· · · · A.· Yeah, well, if it improves the shooting

23· ·experience for them, regardless of what shooting they do,

24· ·it would improve it.

25· · · · Q.· Can the features also improve the shooting
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·1· ·experience for somebody who is using the firearm in a

·2· ·public mass shooting?

·3· · · · A.· It's hard to talk about that in terms of

·4· ·improving the experience.· I don't know that it would

·5· ·improve the effectiveness if they went in to kill folks.

·6· ·I don't know that it would make them more effective.

·7· · · · Q.· So would the features make a shooter more

·8· ·effective if they're using the firearm in self-defense?

·9· · · · A.· Again, if they have -- if they like it, if

10· ·they've trained with it and as a result of liking it

11· ·their shooting skills are improved, then whether it was

12· ·features directly or the training, yes, it could.

13· · · · Q.· Couldn't the name same analysis apply to

14· ·somebody who instead of using a rifle for self-defense is

15· ·using a rifle for illicit purposes, like a public mass

16· ·shooting?

17· · · · A.· It could.· I don't know that most of the mass

18· ·shootings that I read about there was much practice

19· ·involved.

20· · · · Q.· So based on what you've read about public mass

21· ·shootings, it's your opinion that the shooters don't have

22· ·a lot of practice with the firearms they're using.· Is

23· ·that right?

24· · · · A.· A lot of them, ones that I've read about, no, it

25· ·doesn't seem that they had a great deal of experience.
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·1· ·They bought the guns.· They went out and fired a few

·2· ·rounds, and then did what they did.

·3· · · · Q.· And, in your view, would any of the features

·4· ·help an inexperienced shooter operate a firearm?

·5· · · · A.· Operate.

·6· · · · Q.· Let me rephrase that.

·7· · · · A.· Okay.

·8· · · · Q.· Would any of the features help a shooter who

·9· ·doesn't have a lot of experience with a firearm fire that

10· ·weapon accurately?

11· · · · A.· Well, if you don't have experience and if you

12· ·haven't trained, accuracy is not high on the list.  I

13· ·don't know.· I'm trying to --

14· · · · · · If a new shooter has an AR and they know how to

15· ·operate the AR, does the flash suppressor or does the

16· ·pistol grip enhance their ability, competence.

17· · · · · · Well, if they've fired it and it's been an

18· ·enjoyable experience and they fire sufficient rounds

19· ·through it to know how to operate it correctly, then

20· ·probably incorrectly, yes.

21· · · · Q.· So if there's a public mass shooter who's

22· ·inexperienced operating a particular firearm, the

23· ·features may help them fire that weapon more accurately?

24· · · · · · MR. BRADY:· Objection; incomplete hypothetical,

25· ·calls for speculation, misstates testimony.
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·1· · · · · · THE WITNESS:· Well, the people who violate the

·2· ·law with them, for whatever their reasons are, they have

·3· ·chosen a particular firearm, and because I guess they

·4· ·like it whether it's the appearance or the features or

·5· ·whatever it is, just hard to say.

·6· ·BY MR. ECHEVERRIA:

·7· · · · Q.· Okay.· I'm going to mark -- I'm not going to

·8· ·mark it.· I'm going to show you a document that has been

·9· ·previously marked as Exhibit 35.· It's a big document.

10· ·This is the report by Christopher S Koper, titled,

11· ·"Updated Assessment of the Federal Assault Weapons Ban:

12· ·Impacts on Gun Markets and Gun Violence, 1994 to 2003."

13· · · · · · Have you ever seen this document before?

14· · · · A.· I'm aware of it, and I think that I've probably

15· ·read parts, but on the web.

16· · · · Q.· I'd like to refer you to Page 8 of Exhibit 35,

17· ·passage 8 of Exhibit 35 has figure two hyphen, two

18· ·features of assault weapons?

19· · · · A.· Uh-huh.

20· · · · Q.· The AK-47 assault rifle, do you see that?

21· · · · A.· Yep.

22· · · · Q.· And do you see how several of the features are

23· ·itemized and discussed?

24· · · · A.· Yes.

25· · · · Q.· So if we look at the pistol grip, this would be
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·1· ·an example of a pistol grip that would be prohibited

·2· ·under California law.· Is that right?

·3· · · · A.· Yes.

·4· · · · Q.· And beneath the pistol grip this report states,

·5· ·quote, allows the weapon to be spray fired from the hip,

·6· ·also helps stabilize the weapon during rapid fire.

·7· · · · · · Do you see that?

·8· · · · A.· Yes.

·9· · · · Q.· Do you disagree with that statement?

10· · · · A.· No.· The spray fire from the hip, any gun can do

11· ·that with fanning the trigger.· This gets us into the

12· ·world of the bump stock, which are controlled in this

13· ·state, but you can take a semiautomatic rifle with no

14· ·features on it, put it up against your hip, and fan it

15· ·off.

16· · · · Q.· So without a pistol grip?

17· · · · A.· You don't need a pistol grip.

18· · · · Q.· So where would you be holding the firearm with

19· ·your shooting hand?

20· · · · A.· On the M1 carbine, for instance, just where the

21· ·grip is, you can go on to uTube and watch these all day

22· ·long of folks fanning off non-conspicuously protruding

23· ·pistol grips.

24· · · · Q.· Let's set the M1 carbine aside, because I

25· ·believe it was your testimony that the M1 carbine would
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·1· ·doesn't go around the back, you're still just going bang,

·2· ·bang, bang, bang, bang, bang, bang.· It's the design.

·3· · · · Q.· So you disagree with the statement on Page 8 in

·4· ·Exhibit 35 that the pistol grip allows the weapon to be

·5· ·spray fired from the hip.· Is that right?

·6· · · · A.· Well, pistol grip is not necessary.

·7· · · · Q.· My question was, was that right?

·8· · · · A.· Yes, a pistol -- a stock, a pistol grip, monster

·9· ·man hip allows things to be fired from the hip.

10· · · · Q.· But you disagree with the statement on Page 8 of

11· ·Exhibit 35 that a pistol grip allows the weapon to be

12· ·spray fired from the hip.· Correct?

13· · · · · · MR. BRADY:· Objection; misstates testimony.

14· · · · · · THE WITNESS:· I disagree with it in the sense

15· ·that it -- when I read it, I hear that it's distinct from

16· ·other stock designs, that it allows it to do something

17· ·that a conventional stock would not allow it to do, and

18· ·that is incorrect.

19· ·BY MR. ECHEVERRIA:

20· · · · Q.· So it's your opinion that firearms without a

21· ·pistol grip that is prohibited under California law can

22· ·be fired from the hip, spray fired from the hip as well?

23· · · · A.· Absolutely.

24· · · · Q.· Is it also your opinion that a protruding pistol

25· ·grip such as that depicted on Page 8 of Exhibit 35 would
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·1· ·not help the shooter spray fire from the hip more

·2· ·effectively?

·3· · · · A.· Spray fire is --

·4· · · · Q.· Let me rephrase.

·5· · · · · · Is it your opinion than the pistol grip depicted

·6· ·on Page 8 of Exhibit 35 would not help a shooter fire the

·7· ·weapon from the hip more effectively?

·8· · · · A.· Talking about single rounds?· No, no.· The

·9· ·problem with rapid fire is when it's -- that losing

10· ·control of the grip, but particularly for single fire, no

11· ·problem.

12· · · · Q.· Okay.· Let's take rapid fire.· You mentioned

13· ·that there's the possibility to lose control of the grip.

14· ·Does the pistol grip that's depicted on Page 8 of Exhibit

15· ·35 help a shooter maintain control of the grip as opposed

16· ·to the monster man or a rifle that does not have any

17· ·pistol grip whatsoever?

18· · · · A.· As opposed to the monster man, I'd say no

19· ·because you still have a -- you're bracing it against

20· ·your hip.· You've got a good surface to grab to, and

21· ·you're firing.

22· · · · Q.· So it's your opinion that you can maintain

23· ·control equally well whether or not the firearm has a

24· ·pistol grip when you're firing from the hip?

25· · · · A.· Yeah, if it's conspicuously protruding grip
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·1· ·versus monster man grip, if that's the question.

·2· · · · Q.· Is there another type of grip where there would

·3· ·be a difference?

·4· · · · A.· Yes, I mean there are all kinds of work-arounds.

·5· ·And --

·6· · · · Q.· Are there any work-arounds that would be less

·7· ·effective in maintaining control?

·8· · · · A.· I haven't given that any thought.

·9· · · · · · (Discussion off the record.)

10· · · · · · MR. ECHEVERRIA:· We'll go back on the record.

11· · · · Q.· You're under oath again, Mr. Helsley.

12· · · · A.· Yes.

13· · · · Q.· Do you see the next sentence under pistol grip

14· ·where it says, "Also helps stabilize the weapon during

15· ·rapid fire," do you agree with that statement?· Yes or

16· ·no.

17· · · · A.· Well, that's what pistol grips do, be they

18· ·protruding or non-protruding grips.

19· · · · · · The pistol grip is the part of the stock that

20· ·your strong hand grasps, and I guess the question would

21· ·be do conspicuously protruding give you more control than

22· ·non-conspicuously protruding do.

23· · · · Q.· What's your answer to that question?

24· · · · A.· I would say that the heaviest recoiling rifles

25· ·that I've fired are four bores and eight bores, and they
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·1· ·generate probably 30 times the recoil of an AR.

·2· · · · Q.· Okay.

·3· · · · A.· And those rifles have conventional stocks, and

·4· ·it's possible to control the recoil impulse with those

·5· ·giant rounds with a conventional stock.

·6· · · · Q.· It's possible, but when you say that generally a

·7· ·protruding pistol grip such as that that is prohibited

·8· ·under California law would be more effective in

·9· ·stabilizing the weapon during rapid fire than other forms

10· ·of pistol grips?

11· · · · A.· It possibly could.

12· · · · Q.· Okay.

13· · · · A.· Probably depends on hand size and --

14· · · · Q.· In general though.

15· · · · A.· Yes.

16· · · · Q.· Okay.· Can a protruding pistol grip such as that

17· ·prohibited under California law also help a shooter

18· ·maintain aim while unloading a detachable magazine from a

19· ·rifle?

20· · · · A.· Well, generally, when you're doing a magazine

21· ·change, you're simply looking down range to keep your

22· ·target in view.· That's a training issue because you're

23· ·naturally inclined to take your eyes off the target and

24· ·look at the magazine well and the magazine as opposed to

25· ·keeping your eye on the target.· So you're not really
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·1· ·aiming the rifle.· You're keeping the target in view as

·2· ·the magazine change occurs, and that's training, and it

·3· ·can be performed just as well regardless of the type of

·4· ·stock you have.

·5· · · · Q.· And that's based on your own personal experience

·6· ·operating firearms?

·7· · · · A.· Yes.

·8· · · · Q.· So on Page 8 of Exhibit 87 you write that the AR

·9· ·grip simply places the shooting hand -- this is on the

10· ·second full paragraph on Page 8 of Exhibit 87, you write

11· ·an AR-type rifle -- sorry.

12· · · · · · You write that the AR grip simply places the

13· ·shooting hand in the optimal position to operate the

14· ·firearm's trigger magazine release and safety mechanism.

15· · · · · · Do you see that?

16· · · · A.· What page we on here?

17· · · · Q.· Second full paragraph of Page 8 of your report.

18· ·Do you see where you say the AR grip simply places the

19· ·shooting hand in the optimal position to operate the

20· ·firearm's trigger magazine release and safety mechanism?

21· · · · A.· Yes.

22· · · · Q.· So is the converse true that a different pistol

23· ·grip would be sub-optimal?

24· · · · A.· Well, with semi firearms generally they are

25· ·designed so that your finger, your trigger finger is in
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·1· ·the right position.· Of course, the stock design is to

·2· ·get your finger on the trigger and to operate the safety

·3· ·both.· So that's the sort of thing that you just expect

·4· ·to be designed into a firearm.

·5· · · · Q.· Well, you do write in the subsequent sentence

·6· ·that and AR-type rifle can still be fired without a

·7· ·pistol grip installed but would leave the user's hand in

·8· ·a non-optimal and less safe position to operate the

·9· ·rifle.· Right?

10· · · · A.· Yes.

11· · · · Q.· So if an AR-type rifle does not have an AR

12· ·pistol grip, then it can still be fired but where the

13· ·user's hand is in a non-optimal position.· Right?

14· · · · A.· Well, I'm saying that if the pistol grip is just

15· ·gone and the AR has no pistol grip at all, protruding or

16· ·non-protruding, there's just a void there where it was,

17· ·that would be -- it would be -- it would be difficult

18· ·because your hand would sort of be floating in the air

19· ·and you'd probably just have to pinch the trigger and the

20· ·trigger guard.

21· · · · Q.· So when you say, for example, the monster man

22· ·grip in the next sentence, are you indicating that the

23· ·monster man grip provides for a less optimal hand

24· ·position when operating an AR rifle?

25· · · · A.· The monster man grip is functional.· It's not as
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·1· ·comfortable as a non-monster man grip.

·2· · · · Q.· Right.· So my question was, does the monster man

·3· ·style grip place the user's hand in a non-optical

·4· ·position when operating an AR rifle?

·5· · · · A.· Well, it places the thumb in sort of a --

·6· · · · Q.· So I was asking a yes or no question.

·7· · · · A.· Okay.

·8· · · · Q.· So does, in your opinion, does the monster man

·9· ·style grip place the user's hand in a non-optimal

10· ·position when operating an AR rifle?

11· · · · A.· Yes.

12· · · · Q.· Okay.· And if the shooter's hand is in a

13· ·non-optimal position, could that affect that rifle's

14· ·effective rate of fire?

15· · · · A.· If I was going to fire it fast --

16· · · · Q.· I asked a yes or no question.· I'm sorry, Mr.

17· ·Helsley.

18· · · · A.· I can't -- I can't give you a yes or no on that

19· ·because firing it fast, you hold the rifle in a different

20· ·way.

21· · · · Q.· How do you hold the rifle?

22· · · · A.· Well, instead of shouldering it like this,

23· ·(indicating), you'd either bring it down to your hip and

24· ·firing it --

25· · · · Q.· So by effective rate of fire, you are
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·1· ·understanding that phrase to mean firing it at the

·2· ·fastest possible rate for that firearm.· Is that right?

·3· · · · A.· Yes, yes.

·4· · · · Q.· What about maintaining a steady rate of fire.

·5· ·So not necessarily the fastest rate that the firearm can

·6· ·operate under real world conditions, but maintaining a

·7· ·steady rate of fire if the hand is placed in a

·8· ·sub-optimal position on the firearm?· For example, if

·9· ·there's a monster man grip, could that affect

10· ·detrimentally the effective rate of fire for that

11· ·firearm?

12· · · · A.· I would say yes.

13· · · · Q.· Okay.· And when you say that an AR-type rifle

14· ·can still be fired without a pistol grip installed but

15· ·would leave the user's hand in a non-optimal and less

16· ·safe position to operate the rifle, what do you mean by

17· ·the phrase less safe?

18· · · · A.· Well, you're reduced to, as I described before,

19· ·sort of pitching the trigger and the trigger guard, and

20· ·so it's not going to be something that you're trained to

21· ·do, that you have the feel for.· It's going to be a very

22· ·unnatural way of shooting it.· It will still fire, but

23· ·it's going to be bizarre.

24· · · · Q.· And you also write that the weak hand is

25· ·critical for muzzle control and for accurate aimed fire.
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·1· ·Is that right?

·2· · · · A.· Yes.

·3· · · · Q.· So when a rifle has a forward pistol grip, is

·4· ·that where the weak hand would be placed when operating

·5· ·that firearm?

·6· · · · A.· If it has a forward pistol grip, then that's

·7· ·where the hand would be.

·8· · · · Q.· Is it your opinion that a firearm without a

·9· ·forward pistol grip would be equally capable of muzzle

10· ·control and accurate fire as a firearm that has a pistol

11· ·grip?

12· · · · A.· Yes.

13· · · · Q.· In the forward position?

14· · · · A.· Yes.

15· · · · Q.· So they're both functionally the same.

16· · · · · · MR. BRADY:· Was there an answer?

17· · · · · · THE WITNESS:· I said yes.· I think I said yes.

18· ·BY MR. ECHEVERRIA:

19· · · · Q.· And moving on to adjustable stocks, you focus

20· ·your opinion exclusively on telescoping stocks.· Is that

21· ·right?

22· · · · A.· Yes.

23· · · · Q.· So what about folding stocks, can folding stocks

24· ·help a person conceal a rifle?

25· · · · A.· Well, to give you a precision answer on that, I
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·1· ·need a little more precision in the question.

·2· · · · Q.· So you provide the general opinion in Page 10 or

·3· ·the first full paragraph on Page 10 in the last paragraph

·4· ·in the section discussing adjustable stocks that

·5· ·telescoping stocks have a relatively short adjustment

·6· ·range, usually three or four inches.· So there's little

·7· ·if any change in the user's ability to conceal an AR with

·8· ·a telescoping stock.· You wrote that.· Right?

·9· · · · A.· Yes.

10· · · · Q.· So what about folding stocks, folding stocks

11· ·enable someone to reduce the length of a firearm much

12· ·more dramatically than three or four inches.· Right?

13· · · · A.· First of all, I want to say that concealing

14· ·firearms is one of the sections that I taught in our

15· ·academy.· So I assume we're not talking about concealing

16· ·in a vehicle, because you can conceal whatever you want

17· ·to in a vehicle.

18· · · · · · Concealing has to do with your body shape.· It

19· ·has to do with the clothing that you wear.· And it has to

20· ·do with how creative you are.

21· · · · · · So, for instance, if it's cold outside and I'm

22· ·wearing an overcoat, I can carry four AR's below that

23· ·coat hung on my shoulder with shoulder straps.

24· · · · · · If I wanted to hide my firearms, conceal them in

25· ·plain view, I would do what we did at DOJ and I assume we

Case 8:17-cv-00746-JLS-JDE   Document 76-16   Filed 03/25/19   Page 121 of 148   Page ID
 #:2569

Atkinson-Baker, Inc.
www.depo.com

Steve Helsley
December 18, 2018

Atkinson-Baker, Inc.
www.depo.com

Steve Helsley
December 18, 2018 222

YVer1f

3904

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 133 of 276



·1· ·still do or you guys still do, the MP5s were carried in a

·2· ·black nylon case with a racketball racket attached to the

·3· ·outside of it so it looked like a sporting case.

·4· · · · · · I believe that the guy who carried the AR's into

·5· ·the casino in Nevada brought them in in suitcases.

·6· · · · · · There's the folding stock when you're putting on

·7· ·a rain coat or an overcoat, makes no difference at all in

·8· ·concealing it because you have a bulky coat on.

·9· · · · · · The telescoping stock in concealing is

10· ·absolutely preposterous because the gun can't be more

11· ·than a certain length, whatever the minimum length is.

12· ·Telescoping can only make it longer.· So if a gun is

13· ·longer, it's not going to be less concealable.

14· · · · Q.· Okay.· But is it your opinion that a folding

15· ·stock has more of an effect on the user's ability to

16· ·conceal an AR than a telescoping stock?

17· · · · A.· No.· I can put a folding stock or a full AR into

18· ·a banjo case and carry it around.

19· · · · Q.· But you're assuming the use of a banjo case for

20· ·concealment.· I'm talking at a very general level.

21· · · · A.· Okay, but are you talking about on the person?

22· · · · Q.· Well, I'm talking about it in the same way that

23· ·you're talking about it.

24· · · · · · So if you look at Page 10 at that last paragraph

25· ·on the section that deals with adjustable stocks, you had
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·1· ·made a general statement that telescoping stocks have

·2· ·little, if any, change in the user's ability to conceal a

·3· ·AR with a telescoping stock.

·4· · · · A.· That's correct.

·5· · · · Q.· And I'm wondering if a folding stock can have a

·6· ·greater change in the user's ability to conceal an AR in

·7· ·the telescoping stock at the same level of abstraction

·8· ·and generality that you've been providing your opinion

·9· ·at?

10· · · · A.· No, just different.· Because I can carry the

11· ·folding stock AR, there aren't a whole lot of those, but

12· ·I can carry the folding stock one in the guitar case, or

13· ·I can carry the unfolded one in the guitar case.· Both

14· ·cases they're concealed.

15· · · · Q.· Is it possible that it's easier to conceal a

16· ·firearm with a folding stock on one's person, all things

17· ·being equal?

18· · · · A.· Depending on your build.· The wider your

19· ·shoulders are in relationship to your waist, the more

20· ·space you have in here.

21· · · · · · All the folding stock does is increase width.

22· ·So if you've got a rain coat on, if you've got an

23· ·overcoat on, makes no difference at all.

24· · · · Q.· And if it's an underfolding stock, would have

25· ·still increase the width?
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·1· · · · A.· No.

·2· · · · Q.· Okay.· So at the conclusion of the section

·3· ·dealing with adjustable stocks, you reference that some

·4· ·of the most adjustable stocks will be found on rifles or

·5· ·shotguns used at the highest level of composition, e.g.

·6· ·the Olympic games, and you cite Exhibit A attached

·7· ·hereto.

·8· · · · · · I didn't find an Exhibit 2 attached to your

·9· ·expert report.

10· · · · A.· Well, blame him.

11· · · · · · MR. ECHEVERRIA:· Sorry to call you out, Sean.

12· · · · · · MR. BRADY:· No, that very well could be my

13· ·fault.· I'm going to obviously pass the buck to Laura.

14· ·I'm just kidding.· I will note it.

15· ·BY MR. ECHEVERRIA:

16· · · · Q.· And you note that custom stocks may cost a lot

17· ·of money.· Is that right?

18· · · · A.· Yes.

19· · · · Q.· And that's why it's your opinion that

20· ·telescoping stocks may serve an ergonomic benefit to the

21· ·user of a rifle.

22· · · · · · Are stocks for, for example, the AR platform

23· ·rifle sold in a variety of lengths?· So instead of a

24· ·custom length that you're having designed bespoke for

25· ·you, is there a range of different lengths that a
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·1· ·purchaser of a firearm can select from when purchasing an

·2· ·AR platform rifle?

·3· · · · A.· Based on the number of accessories that are

·4· ·available for the AR, I can't imagine there aren't

·5· ·because the range of doodads and accessories for those

·6· ·things is staggering.

·7· · · · Q.· There are a lot of options out there?

·8· · · · A.· Yes.

·9· · · · Q.· So an individual who has a particular need for a

10· ·certain length of stock, they may be able to find that on

11· ·the market without having a stock custom built for them.

12· ·Is that right?

13· · · · A.· Yes.· The reason I bought one is, as I think I

14· ·said earlier this morning, was that it allows my

15· ·grandkids and I to shoot the same firearm, because I can

16· ·shorten it for them and lengthen it for me.· And if you

17· ·buy a fixed-length stock, that's it.

18· · · · Q.· And a folding stock wouldn't have that benefit.

19· ·Right?

20· · · · A.· A folding stock generally don't adjust for

21· ·length they are, what they are, and --

22· · · · Q.· It's one size or the other?

23· · · · A.· Yeah.

24· · · · Q.· So moving on to your discussion of flash

25· ·suppressors, a flash suppressor protects a shooter's
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·1· ·vision in low light conditions.· Would you agree to that?

·2· · · · A.· That's what it's supposed to do.

·3· · · · Q.· So do flash suppressors aid in the accurate

·4· ·firing of a firing arm in low light conditions?

·5· · · · A.· If the muzzle flash has caused you to have, you

·6· ·know, a bright spot in your field of view and a follow-up

·7· ·shot is required, then it could get in the way of your

·8· ·follow-up shot.

·9· · · · Q.· So where a person firing multiple shots from a

10· ·rifle in low light conditions, a flash suppressor may

11· ·help that shooter fire that firearm more accurately.· Is

12· ·that correct?

13· · · · A.· It may.· I'm not sure how effective flash

14· ·suppressors are.· It varies, but it might.

15· · · · Q.· And you also write that flash suppressors do not

16· ·hide the flash from those who are in the direct line of

17· ·fire.· Is that right?

18· · · · A.· Correct.· The people that you're shooting at

19· ·know exactly where you are if they see you with the

20· ·flash, because the flash is coming directly at them.

21· · · · Q.· So what if an individual is not in the direct

22· ·line of fire but is in the periphery, does the flash

23· ·suppressor still have no effect on the ability of a

24· ·shooter to remain hidden in low light conditions?

25· · · · A.· The flash suppressor, if you're watching someone
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·1· ·from the side, assuming that you can't see them just by

·2· ·whatever the level of light is, the flash suppressor is

·3· ·going to show your presence, you know, there's going to

·4· ·be a flash of light.

·5· · · · Q.· So it's your view that flash suppressors do not

·6· ·have any effect on a shooter to remain concealed in low

·7· ·light conditions?

·8· · · · A.· Well, you're certainly not concealed from the

·9· ·people you're shooting at because they're going to --

10· ·they're going to see the flash if they're looking in your

11· ·direction.

12· · · · Q.· Have you ever heard of a device called a flash

13· ·hider?

14· · · · A.· Yes.

15· · · · Q.· What is a flash hider?

16· · · · A.· It's one of those -- it's another name, as far

17· ·as I know, for a flash suppressor.

18· · · · · · Again, the way terms are used are pretty loose.

19· ·But, as far as I know, you'd find a flash hider on say a

20· ·Number 5 Lee-Enfield Jungle Carbine.· That's what they

21· ·called it.· And the flash hider was one of the first

22· ·generations, if you will, of something trying to hide

23· ·flash.· And it was like that one picture we looked at in

24· ·here where it was a cone-shaped and I said I couldn't see

25· ·what was inside of it.
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·1· · · · A.· Yes, it'd be more of a compensator or a brake.

·2· · · · Q.· Okay.· Let's assume that is not an AK-47.  I

·3· ·don't want to get too into the weeds.

·4· · · · A.· I love getting into the weeds.

·5· · · · Q.· No, I can tell you do, but just generally the

·6· ·purpose of this image in this report is not to discuss

·7· ·the features of an AK-47, but it's more generally to

·8· ·discuss the features of assault weapons.

·9· · · · · · So if you look at flash suppressor, the report

10· ·states, "Reduces the flash from the barrel of the weapon

11· ·allowing the shooter to remain concealed when shooting at

12· ·night."

13· · · · · · Do you see that?

14· · · · A.· Uh-huh.

15· · · · Q.· Do you agree with that statement?

16· · · · A.· No.

17· · · · · · MR. BRADY:· Objection --

18· ·BY MR. ECHEVERRIA:

19· · · · Q.· You don't agree with that statement for the

20· ·reasons we were just discussing?

21· · · · A.· Well, you're shooting at one, and they're going

22· ·to see your flash because you're shooting at them.

23· · · · Q.· So you take objection to the statement that this

24· ·allows the shooter to remain concealed?

25· · · · A.· Well, you're concealing yourself from the folks
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·1· ·you're shooting at.· And if the people you're shooting at

·2· ·can see you, they can see the flash, then you're not

·3· ·concealed.· If you've got people on the sides that are

·4· ·trying to find your flash, you've got problems.

·5· · · · Q.· What do you mean you've got problems?

·6· · · · A.· Well, if you have people in combat that you're

·7· ·fighting with and you've got people on both sides and

·8· ·you're firing this direction, these folks are going to

·9· ·see you for sure.

10· · · · Q.· In the line of fire?

11· · · · A.· Yeah, in the line of fire.· But even if they

12· ·can't see you, they're going to hear you, and they've

13· ·already flanked you.

14· · · · Q.· I see what you're saying.

15· · · · · · But can a flash suppressor make it more

16· ·difficult to identify the location of a shooter in low

17· ·light conditions?

18· · · · · · MR. BRADY:· Objection; vague as to flash

19· ·compressor.· Are we talking about California flash

20· ·compressors over federal flash compressors?

21· · · · · · MR. ECHEVERRIA:· California.

22· · · · · · THE WITNESS:· Well, the question is more

23· ·difficult.· Was that your question?

24· ·BY MR. ECHEVERRIA:

25· · · · Q.· Yes.
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·1· · · · A.· Probably combined with the right cartridges,

·2· ·because if you got the wrong cartridge, they're going to

·3· ·blow an orange fire ball out the end of the barrel.

·4· · · · Q.· Let's keep it at a more general abstract level.

·5· · · · A.· With the right cartridges and right device, it's

·6· ·going to minimize it.

·7· · · · Q.· Okay.· I'm going to mark as Exhibit 94 a copy of

·8· ·California Code of Regulations Title 11, Division 5,

·9· ·Chapter 39, Article 2, Section 5471, registration of

10· ·assault weapons pursuant to Penal Code Section

11· ·30900(b)(1), explanation of terms related to assault

12· ·weapon designation.

13· · · · · · (Whereupon, Exhibit 94 was marked for

14· · · · · · identification.)

15· ·BY MR. ECHEVERRIA:

16· · · · Q.· Have you seen this document or a version of this

17· ·document before?

18· · · · A.· I don't think so.

19· · · · Q.· Okay.· So these are regulations that were

20· ·promulgated by the Department of Justice concerning the

21· ·registration of assault weapons, and I'd like to refer

22· ·you to Section 5471, Subdivision R.

23· · · · · · This would be on the second page of Exhibit 94,

24· ·Subdivision R.

25· · · · A.· Okay.
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·1· · · · Q.· Has flash suppressor in quotation marks.

·2· · · · A.· Yes.

·3· · · · Q.· And Subdivision R states, "Flash suppressor

·4· ·means any device attached to the end of the barrel that

·5· ·is designed, intended, or functions to perceptively

·6· ·reduce, reduce, or redirect muzzle flash from the

·7· ·shooter's field of vision.· A hybrid device that has

·8· ·either advertised flash suppressing properties or

·9· ·functionally has flash suppressing properties would be

10· ·deemed a flash suppressor.· A device labeled or

11· ·identified by its manufacturer as a flash hider would be

12· ·deemed a flash suppressor."

13· · · · · · Do you see that?

14· · · · A.· Yeah.

15· · · · Q.· So according to this regulation with respect to

16· ·the registration of assault weapons, the flash suppressor

17· ·feature would include flash hiders.· Right?

18· · · · A.· Yes.

19· · · · Q.· Okay.· And I believe it was your testimony

20· ·before that flash hiders can help conceal a shooter in

21· ·low light conditions?

22· · · · A.· Anything that lengthens the barrel is going to

23· ·reduce the flash.· The longer the barrel is, the less

24· ·flash.· So whether there's a disproportionate reduction

25· ·or not, no idea.
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·1· · · · · · But, simply putting, if the flash hider is two

·2· ·inches or three inches long, you're probably going to get

·3· ·some reduction.

·4· · · · Q.· Just by the lengthening of the barrel?

·5· · · · A.· Yes.

·6· · · · Q.· Could there also be a reduction due to what the

·7· ·flash hider is doing based on its own mechanical

·8· ·function?

·9· · · · A.· Yes.· This is one of the things I've talked to

10· ·our forensic folks about, about how you measure this,

11· ·because perceptibly reduce or redirect, the forensic

12· ·folks I've talked to have no way of testing that.

13· · · · Q.· And you do write on Page 13 of 87, your expert

14· ·report, that a flash suppressor or muzzle brake may cause

15· ·some minimal reduction in flash.· Is that right?

16· · · · A.· Yes.

17· · · · Q.· So it is your opinion that a flash suppressor

18· ·may cause some minimal reduction in flash?

19· · · · A.· Yes.

20· · · · Q.· And would you agree that any reduction in flash

21· ·can reduce -- or, sorry, scratch that.

22· · · · · · And would you agree that any reduction in flash

23· ·can enhance the concealability of a shooter in low light

24· ·conditions?

25· · · · · · MR. BRADY:· Objection; vague, calls for
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·1· ·speculation, incomplete hypothetical.

·2· · · · · · Go ahead.

·3· · · · · · THE WITNESS:· Well, just what's missing in all

·4· ·of this is a cartridge to cartridge comparison, because

·5· ·firing cartridge A through it and if you could read the

·6· ·muzzle flash with and without might reduce, you might

·7· ·change to you cartridge B --

·8· ·BY MR. ECHEVERRIA:

·9· · · · Q.· Well, if we're staying with the same cartridge

10· ·--

11· · · · A.· -- and you have triple the flash of the one

12· ·before.

13· · · · Q.· But with the same cartridge in general would a

14· ·reduction in flash generally enhance the concealability

15· ·of a shooter in low light conditions?

16· · · · A.· Not from the people they're shooting at.

17· · · · Q.· So when you write here, "It may cause some

18· ·minimal reduction in flash" --

19· · · · A.· Yes.

20· · · · Q.· -- were you excluding the people who are in the

21· ·direct line of fire of the shooter?

22· · · · A.· Even if you reduce the flash, the people in the

23· ·direct line are still going to see it.· You'd have to

24· ·reduce it almost to nothing for the people in the line of

25· ·fire not have to see it.
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·1· · · · · · If the question is people on the periphery,

·2· ·perhaps.

·3· · · · Q.· So when you say it may cause some minimal

·4· ·reduction in flash, you're not referring to people who

·5· ·are in the direct line of fire?

·6· · · · A.· Correct.

·7· · · · Q.· But it can still reduce flash as to people who

·8· ·are in the periphery.· Correct?

·9· · · · A.· Can, yes.

10· · · · Q.· So a flash suppressor could help a shooter

11· ·remain concealed from the periphery in low light

12· ·conditions when operating a firearm with a flash

13· ·suppressor?

14· · · · A.· Yes.· As a law enforcement offer, I assume we're

15· ·concerned about people who are being fired at.

16· · · · Q.· Well, people operating a firearm from a

17· ·concealed condition, mass shooting from a concealed

18· ·position, they wouldn't only be concerned about their

19· ·targets in the direct line of fire; they would also be

20· ·concerned about being spotted by people in the periphery.

21· ·Correct?

22· · · · · · MR. BRADY:· Objection; incomplete hypothetical,

23· ·calls for speculation.

24· · · · · · THE WITNESS:· I'm not sure which mass shooting

25· ·that would be applicable to.
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·1· ·BY MR. ECHEVERRIA:

·2· · · · Q.· A hypothetical one.

·3· · · · A.· Well, I can't do that one.

·4· · · · Q.· Okay.· And you state that flash suppressors have

·5· ·no relevance to a firearm's rate of fire.· Correct?

·6· · · · A.· Correct.

·7· · · · Q.· So if a rifle does not have a flash suppressor

·8· ·and the shooter is being blinded by the flash, you're

·9· ·saying that that shooter could maintain the same rate of

10· ·fire as if they were firing a rifle with a flash

11· ·suppressor?

12· · · · · · MR. BRADY:· Objection; misstates testimony.

13· · · · · · THE WITNESS:· The -- I'm trying to follow your

14· ·question here.· The rate of fire, not necessarily the

15· ·rate of accurate fire.

16· ·BY MR. ECHEVERRIA:

17· · · · Q.· Well, let's talk about rate of accurate fire.

18· · · · A.· If it's really low light where you're going to

19· ·get the most effect of the flash, you know, it's really

20· ·dark, you can't see the target for the most part in the

21· ·first place, so your rate of fire is going to be slowed

22· ·down just by the fact that it's dark.· If you're using

23· ·the sights that are on the rifles, the peep sights, the

24· ·darker it gets, the harder it gets to resolve the target.

25· · · · Q.· Sure.· But all things being equal, if we're
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·1· ·assuming that a rifle was being used in the same low

·2· ·light conditions, would a rifle with a flash suppressor

·3· ·versus a rifle without one be able to be fired at a

·4· ·higher rate of fire?

·5· · · · A.· At a --

·6· · · · Q.· Accurately?

·7· · · · A.· At a certain point it would be moot because

·8· ·there would not be enough light to resolve the target

·9· ·through the sight.· And I don't know, I suppose that

10· ·varies from person to person, but with deep sights where

11· ·you have a tiny little hole you're looking through, which

12· ·is what most of these rifles have, in a low light

13· ·condition you simply can't see them.· You can't see your

14· ·target.

15· · · · Q.· Let's assume a certain degree of visibility.

16· · · · A.· Well, the lighter it is, the brighter the

17· ·ambient light is, the less effect the flash has on what

18· ·you can see.· I don't know where the two factor cross,

19· ·where the flash gets in your way as opposed to what you

20· ·can see.

21· · · · Q.· Have you done any studies to arrive at your

22· ·opinions that flash suppressors do not -- do not have any

23· ·relevance to a firearm's rate of fire?

24· · · · A.· Have I studied them or have I shot things at

25· ·night and watched the flash?· I have -- I have fired at
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·1· ·night shoots and shot at the range and out where we shoot

·2· ·using firearms that -- with and without flash

·3· ·suppressors.

·4· · · · Q.· Okay.· So your opinion is based on your own

·5· ·personal experience?

·6· · · · A.· Personal experience, no studies.

·7· · · · Q.· Operating firearms in low light conditions?

·8· · · · A.· Correct.

·9· · · · Q.· And how about your opinion that people in the

10· ·line of fire would still be able to detect the location

11· ·of a shooter with or without a flash suppressor, what is

12· ·the basis of that opinion that you're providing today?

13· · · · A.· One experience I had is when I was laying on the

14· ·lawn in Bakersfield exchanging rounds with the guy behind

15· ·the car, I could see the muzzle flash from his gun every

16· ·time he fired because he was in the direct line.

17· · · · Q.· Was that person using a flash suppressor?

18· · · · A.· No.

19· · · · Q.· Have you ever been in the line of fire with

20· ·somebody who was using a flash suppressor that would

21· ·allow you to compare the two experiences?

22· · · · A.· No.

23· · · · Q.· And have you read any literature on subject to

24· ·arrive at your opinion?

25· · · · A.· No.
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·1· · · · Q.· And you haven't conducted any experience or

·2· ·tests to arrive at your opinion?

·3· · · · A.· No.· It's pretty hard to conduct those type of

·4· ·tests.

·5· · · · Q.· You could fire blanks.

·6· · · · A.· Well, a blank is generally not going to give you

·7· ·the same signature.· Many blanks are black powder blanks,

·8· ·and that's a completely different world.

·9· · · · Q.· But still in some -- your opinion was based on

10· ·your own personal experience?

11· · · · A.· Yes.

12· · · · Q.· So moving on to your third opinion, and this is

13· ·the final opinion that you discuss.· In your report on

14· ·Page 11 of Exhibit 87 you state, "Semiautomatic

15· ·Centerfire rifles having a detachable magazine and the

16· ·features described above have been commonly chosen by the

17· ·American public for lawful purposes such as self-defense

18· ·for decades."

19· · · · · · What was the basis for that statement?

20· · · · A.· The people that I know, the people that I shoot

21· ·with, the literature that I read, their varying theories

22· ·on the number of AR's that have been sold since they hit

23· ·the market in '63.· Some say 8 million.· Some say 10

24· ·million.· It's an awful lot.

25· · · · · · And so many people that I know are AR fans.
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·1· ·They hunt with them.· They target shoot with them.· They

·2· ·have them for self-defense.· If you live in the gun

·3· ·culture, you're absolutely inundated with what they call

·4· ·black plastic guns.

·5· · · · Q.· But your opinion isn't limited to people who are

·6· ·in gun culture, as you previously stated.· You're

·7· ·referring to the American public more generally.· Is that

·8· ·right?

·9· · · · · · MR. BRADY:· Objection; misstates testimony.

10· · · · · · THE WITNESS:· Whoever it is that's buying these.

11· ·BY MR. ECHEVERRIA:

12· · · · Q.· But you're basing your opinion on your own

13· ·personal preferences and your discussions with people

14· ·that you know who are in gun culture?

15· · · · A.· Well, and reading newspaper accounts or

16· ·magazines or news reports.· Literature remarks about the

17· ·AR are everywhere.

18· · · · Q.· You haven't conducted any surveys to confirm the

19· ·popularity of each particular feature that is prohibited

20· ·under California law.· Right?

21· · · · A.· No.

22· · · · Q.· Have you reviewed any survey data about the

23· ·popularity of the features that are prohibited under

24· ·California law?

25· · · · A.· Well, the rifles have the features, and if,
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·1· ·let's say for the sake of discussion, that 8 million

·2· ·people in the United States have bought an AR with the

·3· ·features who don't live in this state so they can have

·4· ·them, then that's a pretty long comment as far as I'm

·5· ·concerned.

·6· · · · Q.· But that type of purchasing data wouldn't allow

·7· ·you to determine the popularity of each individual

·8· ·feature.· Correct?

·9· · · · A.· Well, the -- all of the AR's are going to come

10· ·from conspicuously protruding pistol grips, and that's

11· ·the critical feature in the mix.

12· · · · Q.· Unless the firearm is sold with the monster man

13· ·style grip.· Right?

14· · · · A.· Well, that's a California thing.· The --

15· ·virtually all of the AR's that have ever been sold that

16· ·are being sold today have the conspicuously protruding

17· ·pistol grip.

18· · · · Q.· In your view, are semi-automatics Center-fire

19· ·rifles with detachable magazines necessary for

20· ·self-defense?

21· · · · · · MR. BRADY:· Objection; vague, incomplete

22· ·hypothetical?

23· · · · · · THE WITNESS:· If that's the firearm that a law

24· ·abiding citizen chooses to use for his or herself

25· ·defense, then yes.· It's not for me to decide what you
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·1· ·need.

·2· ·BY MR. ECHEVERRIA:

·3· · · · Q.· But that individual could use a different type

·4· ·of firearm in self-defense.· Right?

·5· · · · · · MR. BRADY:· Objection; incomplete hypothetical,

·6· ·calls for speculation, vague.

·7· · · · · · THE WITNESS:· They've made the choice.· It's not

·8· ·my job to tell them what they need.

·9· ·BY MR. ECHEVERRIA:

10· · · · Q.· Well, I wasn't ask asking you about what your

11· ·job is.

12· · · · · · If an individual wants to use a particular

13· ·firearm that is prohibited under California law, they can

14· ·use a different firearm for self-defense that is not

15· ·prohibited under California law?

16· · · · A.· Well, they have to because the government has

17· ·decided what their needs are.

18· · · · Q.· And they can use that alternative firearm for

19· ·self-defense purposes and other lawful purposes.

20· ·Correct?

21· · · · · · MR. BRADY:· Objection; incomplete hypothetical,

22· ·calls for speculation.

23· · · · · · THE WITNESS:· The government is gracious enough

24· ·to allow them to use it until the government decides that

25· ·they can't.
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·1· ·BY MR. ECHEVERRIA:

·2· · · · Q.· Is that a yes?

·3· · · · A.· Yes.

·4· · · · Q.· Okay.· You also note in the middle of the first

·5· ·paragraph under heading three, "An owner can configure

·6· ·his AR to use 22 Rimfire ammunition for training a new

·7· ·shooter."

·8· · · · · · Is that right?

·9· · · · A.· Yes.

10· · · · Q.· Are 22 Rimfire semi-automatic rifles prohibited

11· ·under California law?

12· · · · A.· No.

13· · · · Q.· Okay.· So an owner can configure his AR to use

14· ·.22 Caliber Rimfire ammunition for training a new shooter

15· ·under California law legally.· Right?

16· · · · A.· Yes.

17· · · · Q.· And an individual can also own a semiautomatic

18· ·center-fire rifle with detachable magazines that does not

19· ·have the prohibited features under section -- whatever

20· ·the statute is.

21· · · · · · MR. BRADY:· 30515.

22· · · · · · MR. ECHEVERRIA:· 30515.

23· · · · Q.· And they can still legally own that weapon.

24· ·Right?

25· · · · A.· Well, if they comply with state law, they can do
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·1· ·it.

·2· · · · Q.· Is it your view that the features prohibited

·3· ·under Section 35158 are relevant to the use of a firearm

·4· ·for self-defense purposes?

·5· · · · · · MR. BRADY:· Objection; vague.

·6· · · · · · THE WITNESS:· I go back to individual choice.

·7· ·If a person believes that they enhance his or her ability

·8· ·to defend themselves, then it's relevant to them, and I

·9· ·think that should be controlling.

10· ·BY MR. ECHEVERRIA:

11· · · · Q.· Is it relevant to the effectiveness of their use

12· ·of a firearm for self-defense?

13· · · · A.· That gets back to what I've said about

14· ·confidence, training, practice.

15· · · · Q.· And comfort?

16· · · · A.· If a person is comfortable with a firearm,

17· ·they're more apt to go out and practice, been my

18· ·experience they're more apt to go out and practice and

19· ·become proficient, become safe because safety is it's

20· ·between your ears, but muscle memory as well in terms of

21· ·operating the firearm.· So the more trigger time you

22· ·have, as they call it, the more you use the firearm, the

23· ·likelihood is you'll become more competent with it and,

24· ·ideally, safer.

25· · · · Q.· Do the features themselves, setting aside
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·1· ·whether the features may cause a gun owner to have more

·2· ·comfort and more interest in practicing with a firearm,

·3· ·do the features themselves relate to the effective use of

·4· ·a firearm for self-defense purposes?

·5· · · · A.· If the user thinks they do, they do.

·6· · · · Q.· It's like a placebo effect?

·7· · · · A.· I shoot a straight hand grip shotgun, and I

·8· ·don't know why it feels good, but it does.· And I have

·9· ·all of the other types of grips.· But maybe it's the way

10· ·my wrist bends, I don't know.· But I'm going to shoot

11· ·that all the time because, for some reason, it just feels

12· ·good to me.

13· · · · · · And there are people that I know that just love

14· ·the AR's.· And perhaps it's the recoil.· Perhaps it's the

15· ·pistol grip.· I don't know.· But they have made their

16· ·decision, and I respect that decision, and I think the

17· ·government should as well.

18· · · · Q.· So aside from the fact that a gun owner has made

19· ·the decision to purchase a particular firearm or to own a

20· ·particular firearm, do the features themselves make that

21· ·firearm more effective for lawful purposes like

22· ·self-defense?

23· · · · A.· The correct fit of the stock, as I've mentioned

24· ·before, is critical in all firearms.· If the stock does

25· ·not fit correctly, the heavier the recoil is, the more
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·1· ·unpleasant it is to shoot, and the shooter is not going

·2· ·to want to shoot it.

·3· · · · Q.· Does an individual -- sorry.

·4· · · · A.· No, that's fine.

·5· · · · Q.· Does a shooter need a telescoping stock to have

·6· ·a correct fit for the stock?

·7· · · · A.· The telescoping stock, as I've described in my

·8· ·own case, allows me and my grandkids to adjust it so we

·9· ·can all go to the range and shoot the same firearm the

10· ·same day.

11· · · · Q.· Outside of the circumstance where a firearm is

12· ·being shared, is a telescoping stock necessary to have a

13· ·proper fit for a user using a firearm for self-defense?

14· · · · · · MR. BRADY:· Objection; vague, incomplete

15· ·hypothetical.

16· · · · · · THE WITNESS:· It can be if you hunt with it,

17· ·because the proper length when you're wearing a t-shirt

18· ·is not the proper length when you're wearing a heavy

19· ·coat, and perhaps have a backpack strapped across your

20· ·shoulder, and you're putting the firearm up against it.

21· ·The stock has to get shorter.

22· · · · · · That's why a lot of military arms have short

23· ·stocks is because you can fire a gun if the stock is too

24· ·short.· If it's too long, it's sitting underneath your

25· ·armpit.
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·1· · · · · · And so, yes, if the rifle is going to be used

·2· ·with different kinds of clothing on, if it's a

·3· ·self-defense gun and you're out in North Dakota out in

·4· ·the prairies and you've got it in your -- got in gun in

·5· ·your truck, and you have an adjustable stock on it,

·6· ·you're probably going to go click, click, and shorten the

·7· ·stock when it's cold just so that you can shoulder it.

·8· · · · Q.· Okay.· And an individual who instead of using a

·9· ·firearm for self-defense wants to use a firearm for

10· ·unlawful purposes, such as a public mass shooting, do the

11· ·features help them conduct a public mass shooting more

12· ·effectively?

13· · · · · · MR. BRADY:· Objection; vague, calls for

14· ·speculation, incomplete hypothetical.

15· · · · · · THE WITNESS:· More effectively.· With the

16· ·exception of the Las Vegas shooting, which was at

17· ·distance, it was a quarter mile or so I think was the

18· ·figure that I heard, virtually all of these are point

19· ·blank distance.· Pittsburg, all those were just --

20· ·BY MR. ECHEVERRIA:

21· · · · Q.· So the features would have no effect on the

22· ·shooter's ability to accurately fire that weapon and kill

23· ·more people?

24· · · · A.· No.· When you're -- when you're walking up to

25· ·you someone who's laying on the floor and shooting them
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·1· ·when they're laying down, anything would work.

·2· · · · Q.· How about if it's not at a point blank

·3· ·situation.

·4· · · · A.· Well, virtually all of them have been at just

·5· ·about point blank distance.· I'm trying to recall the

·6· ·Parkland -- all of them are up close and personal

·7· ·shootings that probably could have been done with a

·8· ·handgun.· Some cases a handgun was used as well.

·9· · · · · · So it's hard to imagine, and of course the guy

10· ·in Vegas didn't do aimed fire.· He was shooting to a

11· ·parking lot.

12· · · · Q.· Okay.· And, just to be clear, you have provided

13· ·the three opinions that are disclosed in your expert

14· ·report marked 87, and I just want to confirm you have no

15· ·other opinions that you intend to offer in this case

16· ·beyond the three opinions that you've laid out in your

17· ·expert report.· Is that correct?

18· · · · A.· I do not.· I do not.

19· · · · · · MR. ECHEVERRIA:· I have no further questions.

20· · · · · · MR. BRADY:· Nor do I.· Off the record.

21· · · · · · THE REPORTER:· Sean, do you want a copy of the

22· ·transcript?

23· · · · · · MR. BRADY:· Yes.

24· · · · · · (Time noted:· 5:50 p.m.)
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Bullet Buttons
The Gun Industry’s Attack on 

California’s Assault Weapons Ban

May 2012 Def. Exhibit 17 
Page 000878
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Introduction

California’s assault weapons ban—the toughest in the nation—is under attack by
America’s gun industry.

Following a series of high-profile mass shootings in the 1980s and 1990s, California led
the nation in protecting its citizens from the proliferation of military-style assault weapons. 
Assault weapons are a discrete class of firearm that incorporate specific design characteristics to
enhance lethality.  Civilian assault weapons are derived from their full-auto military counterparts
developed by the Nazis during World War II to allow German soldiers to spray a wide geographic
area with bullets to combat advancing troops.  Chief among the characteristics that make assault
weapons so lethal compared to other firearms is their ability to accept a detachable, high-capacity
ammunition magazine, which, after being emptied, can be replaced with a new fully-loaded
ammunition magazine in seconds.

In 1989, California passed the Roberti-Roos Act, the first statewide law in the nation
designed to ban assault weapons.  Soon after its passage however, the firearms industry made
minor cosmetic changes to many banned assault weapons—evading the intent of the law and
allowing their continued sale.  In 1999, after intense media attention, California legislators moved
to update the law to address the industry’s actions.  Now, the gun industry is once again working
to undermine California’s assault weapons ban.  And if no action is taken by California
policymakers to address this newest attack, the state’s longstanding ban on assault weapons will
be eviscerated.

The “Bullet Button”–Assault Weapon Manufacturers’ 
Gateway to the California Market 

Catalogs and websites from America’s leading assault rifle manufacturers are full of
newly designed “California compliant” assault weapons.  Number one and two assault weapon
manufacturers Bushmaster and DPMS, joined by ArmaLite, Colt, Sig Sauer, Smith & Wesson,
and others are all introducing new rifles designed to circumvent California’s assault weapons ban
and are actively targeting the state in an effort to lift now-sagging sales of this class of weapon.  
They are accomplishing this with the addition of a minor design change to their military-style
weapons made possible by a definitional loophole:  the “bullet button.”  [Please see the Appendix
beginning on page six for 2012 catalog copy featuring “California compliant” assault rifles
utilizing a “bullet button” from leading assault weapon manufacturers.]

California law bans semiautomatic rifles with the capacity to accept a detachable
ammunition magazine and any one of six enumerated additional assault weapon characteristics
(e.g., folding stock, flash suppressor, pistol grip, or other military-style features).   
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1  Department of the Treasury Study on the Sporting Suitability of Modified Semiautomatic Assault Rifles,
April 1998.

2  Modern Sporting Rifle (MSR), Comprehensive Consumer Report 2010, Ownership, Usage and Attitudes
Towards Modern Sporting Rifles, National Shooting Sports Foundation, Newtown, CT, 2010.

3  Freedom Group Annual Report for the year ending December 31, 2011.  Parentheses added.

4  The five long-time assault weapon manufacturers are ArmaLite, Bushmaster, Colt, DPMS, and Rock
River Arms.  
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High-capacity detachable ammunition magazines allow shooters to expel large amounts of
ammunition quickly and have no sporting purpose.1  However, in California an ammunition
magazine is not viewed as detachable if a “tool” is required to remove it from the weapon.  The
“bullet button” is a release button for the ammunition magazine that can be activated with the tip
of a bullet.  With the tip of the bullet replacing the use of a finger in activating the release, the
button can be pushed and the detachable ammunition magazine removed and replaced in seconds. 
Compared to the release process for a standard detachable ammunition magazine it is a distinction
without a difference.    
 

California’s Assault Weapons Ban:  A Victim of Its Own Success 

Ironically the gun industry is targeting California because of the very success of the state’s
assault weapons ban.  As the result of its comprehensive laws, Californians own relatively few
assault weapons.  One indication of this is the map on the next page, taken from an 80-page 2010
assault rifle marketing report presenting the findings of an on-line survey conducted by the gun
industry trade association the National Shooting Sports Foundation (NSSF).  In the study, assault
rifles are euphemistically dubbed  “modern sporting rifles,” the latest rebranding effort embraced
by the NSSF and its industry patrons for these military-bred weapons.2  On the map, the deeper
the color red, the greater the number of responses to the NSSF survey “per household.” 

California’s light pink shade graphically illustrates the relatively low response rate to the
survey, suggesting significantly lower assault weapons ownership.  The map helps explain why
the gun industry is desperate to access the California market as the demand for assault rifles has
slowed since 2008 and the election of Barack Obama—whose election was quickly, and falsely,
cited by the industry and gun lobby as heralding an impending juggernaut of federal firearms
regulation, including a renewed federal assault weapons ban.  For example, production figures
from the federal Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) for five major
long-time assault rifle manufacturers including the two manufacturers, Bushmaster and DPMS,
that “represent the largest and second largest designers and suppliers of modern sporting rifles
[assault rifles], components and parts for the commercial market,”3—show that the number of
assault rifles manufactured in the United States by these companies dropped from 244,242 in
2008 to 131,706 in 2010 (figures for 2011 are not yet available).4
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The lighter the shade of red the fewer responses “per household” to a survey targeted at assault rifle owners according
to a marketing study by the gun industry trade association National Shooting Sports Foundation (NSSF) 

Catalog text from gunmakers describing these new “California compliant” assault rifles
present an almost celebratory tone in noting their ability to circumvent the law.

According to Colt:  “The world renowned line of Colt rifles and carbines will now be
available to residents of all 50 states.  The premier model of this new family is the
LE6940CA...All models in this new family will come standard with nine round magazines
and a factory installed Bullet Button.”

According to DPMS:  “OUR BEST-SELLING RIFLES NOW SELLING EVERYWHERE. 
DPMS now offers several of our most popular rifles with a Bullet Button fixed 10
magazine lower receiver.” 

 
The negative public safety implications of the renewed sale of assault weapons in

California are clear.  California first acted to ban assault weapons in response to deadly mass
shootings perpetrated with legal assault weapons equipped with high-capacity detachable
ammunition magazines:  the 1984 James Huberty massacre at a McDonald’s in San Ysidro that
left 22 dead and 19 wounded and the 1989 Patrick Purdy massacre at Cleveland Elementary
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5  See, for example, the following Violence Policy Center publications:  Mass Shootings in the United
States Involving High-Capacity Ammunition Magazines (http://www.vpc.org/fact_sht/VPCshootinglist.pdf); Target: 
Law Enforcement—Assault Weapons in the News (http://www.vpc.org/studies/targetle.pdf); and, “Officer Down”— 
Assault Weapons and the War on Law Enforcement (http://www.vpc.org/studies/officecont.htm).

6 As cited on the Violence Policy Center website Cross-Border Gun Trafficking
(http://www.vpc.org/indicted.htm).

7  See also Testimony of Eric L. Olson, Senior Associate, Woodrow Wilson International Center for
Scholars Latin America Program—Mexico Institute Before the Senate Committee on Foreign Relations
Subcommittee on Western Hemisphere, Peace Corps, and Narcotics Affairs, “A Shared Responsibility: 
Counternarcotics and Citizen Security in the Americas,” Thursday, March 31, 2011, at 5.

8  ATF Press Release, “ATF Releases Government of Mexico Firearms Trace Data,” April 26, 2012
(http://www.atf.gov/press/releases/2012/04/042612-atf-atf-releases-government-of-mexico-firearms-trace-data.html).
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School in Stockton that left six dead and 30 wounded.  Outside of California, assault weapons
equipped with high-capacity ammunition magazines have been used in many mass shootings and
are routinely used in attacks against law enforcement officers.5

A parallel threat, however, is that California could become a major source for gun
traffickers supplying violent drug organizations in Mexico and Latin America.  Other border-area
states such as Texas, Arizona, New Mexico, and Nevada are currently significant source states for
gun traffickers.  Research suggests that California’s stronger gun laws have deterred gun
traffickers by denying them their “weapons of choice,” which consist primarily of AK- and AR-
type assault rifles and 50 caliber sniper rifles (also banned in California). 

Analyses of federal Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) trace
data by researchers at the Johns Hopkins Center for Gun Policy and Research indicate that the
border states with the highest per capita exporting of crime guns to Mexico (Arizona, New
Mexico, and Texas) had export rates four times that of California.  The researchers attributed this
to California having much more stringent gun sales laws than the other border states.  They
observed that California would make a relatively unattractive environment for traffickers to
acquire their guns because the state banned the assault weapons that they clearly wanted, gun
purchasers can more readily be held accountable for illegally transferring their guns, and
California’s law prohibits bulk gun sales common in gun trafficking rings operating in Texas and
Arizona.6 7 

Of equal concern should be the fact that recent data from ATF reveals that the appetite of
cross-border illegal gun traffickers for assault rifles is growing.  On April 26, 2012, ATF released
a major analysis of firearm traces of guns recovered in Mexico from 2007 to 2011.   The agency
stated:   

Since 2007, trace data shows a trend in recovered and submitted crime guns from Mexico
shifting from pistols and revolvers to rifles.  Law enforcement in Mexico now report that
certain types of rifles, such as the AK and AR variants with detachable magazines, are
used more frequently to commit violent crime by drug trafficking organizations.8
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Conclusion

California is in the sights of the assault weapons industry.  

Without swift action by California policymakers, the state’s ban on assault weapons will
be eviscerated by assault weapon manufacturers.  And while assault weapon manufacturers will
reap the financial benefit of penetrating what they view as one of the last great sales
opportunities, California residents, and the law enforcement personnel who help protect them,
will be placed at increased risk of death and injury from these military-style weapons.  At the
same time, California could also become a new source for assault weapons illegally trafficked to
Mexico and other nations in the Southern Hemisphere.  

California is a victim of its own success in regulating assault weapons.  It is because of the
effectiveness of its law, and the state’s willingness to modify it in the past to address gun industry
efforts to circumvent it, that ownership of these weapons is relatively low.  

In the past, when gun industry efforts to circumvent the law have been exposed, the state
has moved to address the problem.  It is time, once again, for California to protect its gun laws
from industry attack.  California policymakers, as well as concerned institutions, organizations,
and civic leaders, should move quickly to explore all possible solutions—administratively and
legislatively, short-term and long-term—to ensure the integrity and effectiveness of its landmark
law and the safety of its citizens.  
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ArmaLite 2012 Handout

ArmaLite’s 15SPR1LB-CA assault rifle  is presented under the headline “California
Compliant” with a “California Compliant” magazine release listed under its
specifications.
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Bushmaster 2012 Catalog

Bushmaster bullet button
assault rifles promise “SAME
PERFORMANCE” while
remaining “STATE-
COMPLIANT.”
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Colt 2012 Catalog

“The world renowned line of Colt rifles and carbines will now be available to residents of all
50 states.  The premier model of this new family is the LE6940CA...All models in this new
family will come standard with nine round magazines and a factory installed Bullet Button.” 
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DPMS Panther Arms 2012 Catalog

“OUR BEST-SELLING RIFLES NOW SELLING EVERYWHERE.  DPMS now offers
several of our most popular rifles with a Bullet Button fixed 10 magazine lower receiver.”
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Smith & Wesson 2012 Catalog

The Model M&P 150RC is just one of a number of Colt assault rifles that feature a “Fixed
Magazine” and “Bullet Button” to make them “Compliant For Sale in CA.”

Def. Exhibit 17 
Page 000888

Case 8:17-cv-00746-JLS-JDE   Document 76-17   Filed 03/25/19   Page 12 of 12   Page ID
 #:2608

3943

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 172 of 276



Exhibit 18 

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 1 of 18   Page ID
 #:2609

3944

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 173 of 276



Def. Exhibit 18 
Page 000889

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 2 of 18   Page ID
 #:2610

3945

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 174 of 276



Def. Exhibit 18 
Page 000890

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 3 of 18   Page ID
 #:2611

3946

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 175 of 276



Def. Exhibit 18 
Page 000891

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 4 of 18   Page ID
 #:2612

3947

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 176 of 276



Def. Exhibit 18 
Page 000892

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 5 of 18   Page ID
 #:2613

3948

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 177 of 276



Def. Exhibit 18 
Page 000893

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 6 of 18   Page ID
 #:2614

3949

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 178 of 276



Def. Exhibit 18 
Page 000894

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 7 of 18   Page ID
 #:2615

3950

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 179 of 276



Def. Exhibit 18 
Page 000895

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 8 of 18   Page ID
 #:2616

3951

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 180 of 276



Def. Exhibit 18 
Page 000896

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 9 of 18   Page ID
 #:2617

3952

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 181 of 276



Def. Exhibit 18 
Page 000897

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 10 of 18   Page ID
 #:2618

3953

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 182 of 276



Def. Exhibit 18 
Page 000898

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 11 of 18   Page ID
 #:2619

3954

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 183 of 276



Def. Exhibit 18 
Page 000899

Case 8:17-cv-00746-JLS-JDE   Document 76-18   Filed 03/25/19   Page 12 of 18   Page ID
 #:2620

3955

Case: 19-56004, 01/27/2020, ID: 11575862, DktEntry: 24-19, Page 184 of 276


