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Under Federal Rules of Appellate Procedure for the Ninth Circuit, rule 30-1,
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of Docket Activity to all registered attorneys participating in the case. Such notice

constitutes service on those registered attorneys.

Date: January 27, 2020 MICHEL & ASSOCIATES, P.C.

s/ Sean A. Brady

Sean A. Brady

Attorneys for Plaintiffs-Appellants
Steven Rupp, et al.
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MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, EXHIBITS 45-48 TO
DECLARATION OF SEAN A.
VS. BRADY IN SUPPORT OF

PLAINTIFFS’ MOTION FOR
XAVIER BECERRA, in his official SUMMARY JUDGMENT
capacity as Attorney General of the

State of California, Hearing Date: May 31, 2019
Hearing Time: 10:30 a.m.
Defendant. Courtroom: 10A
Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Steven
Rupp, Steven Dember, Cheryl Johnson,
Christopher Seifert, Alfonso Valencia,
Troy Willis, Michael Jones, Dennis
Martin, and Richard Travis]

1 2884

DECLARATION OF SEAN A. BRADY
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Home  Rifle Parts

sale

__ A

sale

RUGER 10/22 HUNTER X-22
STOCK ADJUSTABLE
MAGPUL

(In Stock)
$109.99 - $132.95

(Select Items on Sale!)
4.8 (5)

sale

sale

REM 700 LA HUNTER STOCK

ADJUSTABLE
MAGPUL

(In Stock)
$220.99 - $265.95
(Select Items on Sale!)

5.0 (3)

Stock Parts

Adjustable Rifle Stocks (44 /ems)

Rifle Stocks

Adjustable

sale

w—

sale

REM 700 SA HUNTER
STOCK ADJUSTABLE
MAGPUL

(In Stock)
$204.99 - $246.95

(Select Items on Sale!)
4.2 (13)

sale

of iaa 8

sale

REMINGTON PRO 700 SA
CHASSIS ADJUSTABLE
MAGPUL

(In Stock)

Click here for price!
(Select Items on Sale!)
5.0 (2)

#:4435

sale

sale

RUGER® AMERICAN®
SHORT ACTION STOCK
ADJUSTABLE

MAGPUL

(In Stock)
$236.99 - $284.95

(Select Items on Sale!)
2.5 (2)

HOWA 1500 SHORT ACTION
BRAVO CHASSIS
HOWA

(In Stock)
$439.00

0.0

https://www.brownells.com/rifle-parts/stock-parts/rifle-stocks/index.htm?avs%7cStyle_1=Adjustable

s

REMINGTON 700 HUNTER

S/A STOCK W/BOTTOM
METAL & 2 7.62 MAGS
MAGPUL

(In Stock)
$389.99 - $401.99

5.0 (1)

w

SPRINGFIELD M14
ARCHANGEL PRECISION

STOCK ADJUSTABLE
PRO MAG
(In Stock)
$248.99
4.7 (4)

2886

12



312512019 Case 84958V 60726 SLYBE/ 2 Drfbdinend vEtdipd Fedrarssfitiap uoe 4P WF8Page ID

sale #:4436
L)
RACS FOR MODULAR MAUSER K-98 ARCHANGEL RUGER MINI-14
SNIPER RIFLE (MSR/PSR)  PRECISION STOCK sale ARCHANGEL SPARTA
SHORT ACTION PRO MAG RUGER™ 10/22 STOCK ADJUSTABLE
REMINGTON TAKEDOWN™ HUNTER X-22 PRO MAG
STOCK
MAGPUL
(In Stock) (In Stock) (In Stock)
$2,750.00 $166.99 (In Stock) $210.99
(1) $117.99 - $142.45
(Select Items on Sale!)
(1
FEATURED RECENTLY VIEWED
10-22 HUNTER X-22 RUGER AMERICAN ~ REM 700 HUNTER LA MARLIN
BACKPACKER S/A HUNTER STOCK STOCK, ODG FIBERFORCE
STOCK ODG OoDG MAGPUL STOCKS-MATTE
MAGPUL MAGPUL BLACK
$220.99
$86.99 $236.99 ADVANCED
. . TECHNOLOGY
$48.99
Recently Viewed And Related Products
’ “r
& —
GLOCK AD-COM ADJ. CZ 75/ 85 9MM, 10 RD CZ 75/85 9MM, CZ 75/ 85 9MM, 16 RD
SET TD MAG CHROME PLATED  MAG
MEPROLIGHT CZ USA 16RD MAG CZ USA
$162.60 $41.99 CZUSA $51.99
$67.99

SIGN UP FOR EMAIL :

new@example.com

https://www.brownells.com/rifle-parts/stock-parts/rifle-stocks/index.htm?avs%7cStyle_1=Adjustable

2887
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Home  Rifle Parts ~ Muzzle Devices  Flash Hiders

1-800-741-0015

NP

SANDMAN KEYMOUNT AR-15 SF3P 3 PRONG WARCOMP 556 CTN FLASH
FLASH HIDERS FLASH HIDER 22 CAL HIDER
DEAD AIR ARMAMENT SUREFIRE SUREFIRE
(In Stock) (In Stock) (In Stock)
$80.99 - $88.99 $129.00 $134.10
4.0 (3) 0.0 0.0

AR-15/M16 XM177 FLASH
HIDER & GRENADE RING
BROWNELLS

(In Stock)
$49.99

1.2 (5)

AR-15 51T FLASH HIDER 22  AR-15 A2 FLASH HIDER 22  AR-15 WARCOMP FLASH

CAL CALIBER HIDER 22 CAL
ADVANCED ARMAMENT BROWNELLS SUREFIRE
(In Stock) (In Stock) (Out of Stock)
$91.99 $7.99 $134.10
5.0 (2) 2.3 (4) 5.0 (2)

https://www.brownells.com/rifle-parts/muzzle-devices/flash-hiders/index.htm

AR-15 KX3 FLASH
SUPPRESSOR 22 CALIBER
NOVESKE RIFLEWORKS
LLC

(In Stock)
$134.99

4.7 (10)

2889
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FLASH SUPPRESSOR 30 AR-15 A2 FLASH

#:4439

> — ==

AR-15 VORTEX G6-A3

AR 308 51T FLASH HIDER 30

FLASH ELIMINATOR 22 CAL  CAL .595-32 STEEL BLACK SUPPRESSOR 22 CAL CAL
SMITH ENTERPRISE SPRINGFIELD ARMORY DPMS ADVANCED ARMAMENT
(In Stock) (In Stock) (In Stock) (In Stock)
$60.99 $50.99 $9.19 $99.99
(3) (10) (6) )
FEATURED RECENTLY VIEWED

DY PH

M16A1 FLASH HIDER A2 FLASH HIDER 762 AR-15/M16 F1000782 .308 A2
BROWNELLS BROWNELLS EXTENDED A2 FLASH FLASH HIDER 5/8X24
$8.99 $9.99 HIDER DPMS
’ ’ BRAVO COMPANY $20.99
$34.99

Recently Viewed And Related Products

@ !
a -
GLOCK AD-COM ADJ. CZ 75/859MM, 10 RD CZ 75/85 9MM, CZ 75/ 85 9MM, 16 RD
SET TD MAG CHROME PLATED  MAG
MEPROLIGHT CZ USA 16RD MAG CZ USA
$162.60 $41.99 CZUSA $51.99
$67.99

new@example.com

SIGN UP FOR EMAIL :

https://www.brownells.com/rifle-parts/muzzle-devices/flash-hiders/index.htm

2890
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Official - Subject to Final Review

IN THE SUPREME COURT OF THE UNITED STATES

_—— — — - - - L oo - oo —ox
DISTRICT OF COLUMBIA,
ET AL.,
Petitioners
V. : No. 07-290
DICK ANTHONY HELLER.
— m - - - - - - 4o -y

Washington, D.C.

Tuesday, March 18, 2008

The above-entitled matter came on for oral
argument before the Supreme Court of the United States
at 10:06 a.m.

APPEARANCES:

WALTER DELLINGER, ESQ., Washington, D.C.; on behalf
of the Petitioners.

GEN. PAUL D. CLEMENT, ESQ., Solicitor General,
Department of Justice, Washington, D.C.; on behalf
of the United States, as amicus curiae.

ALAN GURA, ESQ., Alexandria, Va.; on behalf of the

Respondent.

1

Alderson Reporting Company
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1 PROCEEDTINGS
2 (10:06 a.m.)
3 CHIEF JUSTICE ROBERTS: We will hear

4 argument today in Case 07-290, District of Columbia

5 versus Heller.

6 Mr. Dellinger.

7 ORAL ARGUMENT OF WALTER DELLINGER

8 ON BEHALF OF THE PETITIONERS

9 MR. DELLINGER: Good morning, Mr. Chief

10 Justice, and may it please the Court:

11 The Second Amendmeht was a direct response
12 to concern over Article I, Section 8 of the

13 Constitution, which gave the new national Congress the
14 surprising, perhaps even the shocking, power to

15 organize, arm, and presumably disarm the State militias.
16 What is at issue this morning is the scope and nature of

17 the individual right protected by the resulting
18 amendment and the first text to consider is the phrase

19 protecting a right to keep and bear arms. In the

20 debates over the Second Amendment, every person who used
21 the phrase "bear arms" used it to refer to the use of

22 arms in connection with militia service and when Madison
23 introduced the amendment in the first Congress, he

24 exactly equated the phrase "bearing arms" with, guote,

25 "rendering military service." We know this from the

3
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1 inclusion in his draft of a clause exempting those with
2 religious scruples. His clause says "The right of the
3 people to keep and bear arms shall not be infringed, a

4 well armed and well regulated militia being the best

5 security of a free country, but no person religiously

6 scrupulous of bearing arms shall be compelled to render
7 military service in person."

8 And even if the language of keeping and

9 bearing arms were ambiguous, the amendment's first
10 clause confirms that the right is militia-related.
11 CHIEF JUSTICE ROBERTS: 1If you're right,
12 Mr. Dellinger, it's certainly an odd way in the Second
13 Amendment to phrase the operative provision. If it is
14 limited to State militias, why would they say "the right
15 of the people"? 1In other words, why wouldn't they say
16 "state militias have the right to keep arms"?
17 MR. DELLINGER: Mr. Chief Justice, I believe
18 that the phrase "the people”™ and the phrase "the
19 militia" were really in -- in sync with each other. You
20 will see references in the debates of, the Federalist
21 Farmer uses the phrase "the people are the militia, the
22 militia are the people."”
23 CHIEF JUSTICE ROBERTS: But if that's right,
24 doesn't that cut against you? If the militia included

25 all the people, doesn't the preamble that you rely on

4
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1 not really restrict the right much at all? It includes
2 all the people.

3 MR. DELLINGER: Yes, I do believe it

4 includes all the people in the sense of

5 Verdugo-Urquidez, all those who are part of the polity.
6 What -- what defines the amendment is the scope and

7 nature of the right that the people have. 1It's, it is a

8 right to participate in the common defense and you have
9 a right invocable in court if a Federal regulation
10 interferes with your right to train for or whatever the

11 militia has established. So that --
12 JUSTICE KENNEDY: One of the concerns,

13 Mr. Dellinger, of the framers, was not to establish a

14 practice of amending the Constitution and its important
15 provisions, and it seems to me that there is an
16 interpretation of the Second Amendment differing from

17 that of the district court and in Miller and not

18 advanced particularly in the red brief, but that

18 conforms the two clauses and in effect delinks them.

20 The first clause I submit can be read consistently with
21 the purpose I've indicated of simply reaffirming the

22 existence and the importance of the militia clause.

23 Those were very important clauses. As you've indicated,

24 they're in Article I and Article II. And so in effect

25 the amendment says we reaffirm the right to have a

5
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1 militia, we've established it, but in addition, there is

2 a right to bear arms. Can you comment on that?
3 MR. DELLINGER: Yes.
4 JUSTICE KENNEDY: And this makes, it does --

5 I think you're write right in the brief to say that the
6 preface shouldn't be extraneous. This means it's not

7 extraneous. The Constitution reaffirms the rights,

8 reaffirm several principles: The right of the people to
9 peaceably assemble, the right to be secure in their
10 homes, the Tenth Amendment reaffirms the rights, and
11 this is simply a reaffirmation of the militia clause.
12 MR. DELLINGER: Justice Kennedy, I think any
13 interpretation that delinks the two clauses as if they
14 were dealing with related but nonetheless different

15 subject matters has that to count against it, and what

16 you don't see in the debates over the Second Amendment
17 are references to, in those debates, the use of weapons
18 for personal purposes. What you see is the clause that,
19 that literally transposes to this: "Because a well

20 regulated militia is necessary to the security of a free

21 State, the right of the people to keep and bear arms

22 shall not be" --

23 JUSTICE KENNEDY: Well the subject is "arms"
24 in both clauses, as I've suggested is the common

25 subject, and they're closely related.

6
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1 MR. DELLINGER: I think, as this Court

2 unanimously held in Miller, or at least noted in

3 Miller -- I'll leave aside the debate. The court

4 unanimously said in Miller that the Second Amendment

5 must be interpreted in light of its obvious purpose to
6 ensure the continuation and render possible the

7 effectiveness of the military forces.

8 JUSTICE SCALIA: I don't see how there's

9 any, any, any contradiction between reading the second
10 clause as a -- as a personal guarantee and reading the
11 first one as assuring the existence of a militia, not
12 necessarily a State-managed militia because the militia

13 that resisted the British was not State- managed. But
14 why isn't it perfectly plausible, indeed reasonable, to
15 assume that since the framers knew that the way militias
16 were destroyed by tyrants in the past was not by passing
17 a law against militias, but by taking away the people's
18 weapons —-- that was the way militias were destroyed.

19 The two clauses go together beautifully: Since we need
20 a militia, the right of the people to keep and bear arms
21 shall not be infringed.

22 MR. DELLINGER: Yes, but once you assume

23 that the clause is designed to protect the militia, it
24 —-— surely it's the militia that decides whether personal

25 possession is necessary. I mean, Miller -- what makes

7
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1 no sense is for Miller to require the arm to be

2 militia-related if the right is not, and the key phrase

3 is "bear arms." If people --
4 JUSTICE KENNEDY: Well, do you think the
5 clause, the second clause, the operative clause, is

6 related to something other than the militia?

7 MR. DELLINGER: No. I think --

8 JUSTICE KENNEDY: All right. Well, then --
9 MR. DELLINGER: -- the second clause, the
10 phrase "keep and bear arms," when "bear arms" is
11 referred to -- is referred to in a military context,

12 that is so that even if you left aside --

13 JUSTICE KENNEDY: It had nothing to do with
14 the concern of the remote settler to defend himself and
15 his family against hostile Indian tribes and outlaws,
16 wolves and bears and grizzlies and things like that?

17 MR. DELLINGER: That is not the discourse

18 that is part of the Second Amendment. And when you read

19 the debates, the congressional debates, the only use of

20 the phrase "keep and bear arms" is a military phrase,
21 and --
22 JUSTICE SCALIA: Blackstone thought it was

23 important. Blackstone thought it was important. He
24 thought the right of self-defense was inherent, and the

25 framers were devoted to Blackstone. Joseph Story, the

8
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first commentator on the Constitution and a member of
this Court, thought it was a personal guarantee.

MR. DELLINGER: When Blackstone speaks of
the personal guarantee, he describes it as one of the
use of weapons, a common law right. And if we're
constitutionalizing the Blackstonian common law right,
he speaks of a right that is subject to due restrictions
and applies to, quote "such weapons, such as are allowed
by law." So Blackstone builds in the kind of
reasonableness of the regulation that the District of
Columbia has. Now, the --

CHIEF JUSTICE ROBERTS: Well, that may be
true, but that concedes your main point that there is an
individual right and gets to the separate question of
whether the regulations at issue here are reasonable.

MR. DELLINGER: I don't dispute, Mr. Chief
Justice, that the Second Amendment is positive law that
a litigant can invoke in court if a State were to decide
after recent events that it couldn't rely upon the
Federal Government in natural disasters and wanted to
have a State-only militia and wanted to have everybody
trained in the use of a weapon, a Federal law that
interfered with that would be a law that could be
challenged in court by, by an individual. I mean, I

think the better --

9
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JUSTICE GINSBURG: Mr. Dellinger --

MR. DELLINGER: Yes.

JUSTICE GINSBURG: -- short of that, just to
get your position clear, short of reactivating State
militias, on your reading does the Second Amendment have
any effect today as a restraint on legislation?

MR. DELLINGER: It would, Justice Ginsburg,
if the State had a militia and had attributes of the
militia contrary to a Federal law. And if it didn't --

JUSTICE GINSBURG: But it doesn't, as far as

I know.

MR. DELLINGER: As far as I know, today it
doesn't. And I'm not -- and the Respondents make that,
that argument that the amendment is without a use. But

you don't make up a new use for an amendment whose
prohibitions aren't being violated. I mean --

JUSTICE ALITO: Your argument is that its
purpose was to prevent the disarming of the organized
militia, disn't that correct?

MR. DELLINGER: That is correct.

JUSTICE ALITO: And if that was the purpose,
then how could they -- how could the Framers of the
Second Amendment have thought that it would achieve that
person, because Congress has virtually plenary power

over the militia under the militia clauses?

10
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MR. DELLINGER: That is because, I think,
Justice Alito, that those who wanted to retake State
authority over the militia didn't get everything they
wanted. Madison actually did this somewhat reluctantly
and wanted to maintain national control.

JUSTICE SCALIA: They got nothing at all,
not everything they wanted. They got nothing at all.
So long as 1t was up to the Federal Government to
regulate the militia and to assure that they were armed,
the Federal Government could, could disband the State
militias.

MR. DELLINGER: Yes, but if -- well --

JUSTICE SCALIA: So what, what was the
function served by the Second Amendment as far as the
militia is concerned?

MR. DELLINGER: It is by no means clear that
the Federal Government could abolish the State militia.
It may be presupposed by the Article I, Section 8§,
clauses 15 and 16, and by the Second Amendment that the
States may have a militia. That issue has been left
open as to whether you could do that, and it can be
called into Federal service but only in particular
circumstances.

Now I think the better argument for the

other side, if, 1f there is to be a militia relatedness

11
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aspect of the Second Amendment, as we think clear from
all of its terms, then Heller's proposed use of a
handgun has no connection of any kind to the
preservation or efficiency of a militia and therefore
the case 1is over.

CHIEF JUSTICE ROBERTS: Well, but your
reading of the militia clause, the militia clause
specifically reserves concern rights to the States by
its terms. And as I understand your reading, you would
be saying the Second Amendment was designed to take away
or expand upon the rights that are reserved,-rather than
simply guaranteeing what rights were understood to be
implicit in the Constitution itself.

MR. DELLINGER: I'm not sure I followed the,
the question exactly, but --

CHIEF JUSTICE ROBERTS: Well, the militia
clause, Article I, Section 8, says certain rights are
reserved to the States with respect to the militia. And
yet you're telling us now that this was a very important
right that ensured that they kept arms, but it wasn't
listed in the rights that were reserved in the militia
clause.

MR. DELLINGER: The debate over the militia
clause -- what is shocking about the militia clauses is

that this is a, a new national government that for the

12
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first time has the power to create a standing army of
professionals. The militia were people who came from
the people themselves, put down their weapons of trade.
The States were devoted to the ides of their militia of
volunteers, and of all the powers granted to the Federal
Government one of the most surprising was to say that
Congress shall have the power to organize, arm, and
discipline the militia and to -- even though the
officers could be appointed by the State, the discipline
had to be according to Congress. And this was -- this
caused a tremendous negative reaction to the proposed
Constitution.

JUSTICE KENNEDY: But the Second -- the
Second Amendment doesn't repeal that. You don't take
the position that Congress no longer has the power to
organize, arm, and discipline the militia, do you?

MR. DELLINGER: No.

JUSTICE KENNEDY: So it was supplementing
it. And my qguestion is, the question before us, 1s how

and to what extent did it supplement it. And in my view

it supplemented it by saying there's a general right to

bear arms quite without reference to the militia either
way.
MR. DELLINGER: It restricted in our view

the authority of the Federal Government to interfere

13
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with the arming of the militia by the States. And the
word that caused the most focus was to "arm" and that is
to disarm.

Now, what I think is happening is that two
different rights are being put together. One was a
textual right to protect the militia. I think the
better argument for the -- for the other side, for
Mr. Heller, is that the amendment's purpose is militia
protective, but it was overinclusive in the way that
several of you have suggested, and that is that, as the
court below said, preserving the individual right,
presumably to have guns for personal use, was the best
way to ensure that the militia could serve when called.

But that right, this right of personal
liberty, the Blackstonian right, is an unregulated right
to whatever arm, wherever kept, however you want to
store it, and for the purposes an individual decides,
that is a libertarian ideal. 1It's not the text of the
Second Amendment, which is expressly about the security
of the State; it's about well-regulated militias, not
unregulated individual license, as is --

JUSTICE SOUTER: So what you are -- what you
are sayling is that the individual has a right to
challenge a Federal law which in effect would disarm the

militia and make it impossible for the militia to

14
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perform those functions that militias function. Isn't

that the nub of what you're saying?
MR. DELLINGER: Yes. That is correct.
JUSTICE SOUTER: Okay.

MR. DELLINGER: And if the Court -~

JUSTICE STEVENS: May ask this question,

Mr. Dellinger? To what extent do you think the similar

provisions in State constitutions that were adopted more

or less at the same time are relevant to our inguiry?

MR. DELLINGER: I think they are highly
relevant to your inquiry because now 42 States have
adopted constitutional provisions.

JUSTICE STEVENS: I'm not talking about
those.

MR. DELLINGER: You're talking about at
time.

JUSTICE STEVENS: I'm talking about the
contemporaneous actions of the States, before or at
time of the adoption of the Second Amendment.

MR. DELLINGER: I think that the -- the
State amendments are generally written in different
in different terms. If you're going to protect the

of right that is -- that is being spoken of here,

the

the

kind

different from the militia right, the plain language to

do it would be "Congress or the States shall pass no law

15
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abridging the right of any person to possess weapons for
personal use." And that's not the right that is created
here.

One of the troublesome aspects of viewing
this as a right of perscnal use is that that is the kind
of fundamental liberty interest that would create a real
potential for disruption. Once you unmoor it from -- or
untether it from its connection to the protection of the
State militia, you have the kind of right that could
easlly be restrictions on State and local governments
and --

JUSTICE KENNEDY: Well, there's no question
that the English struggled with how to work this. You
couldn't conceal a gun and you also couldn't carry it,
but yet you had a right to have it.

Let me ask you this: Do you think the
Second Amendment is more restrictive or more expansive
of the right than the English Bill of Rights in 16897

MR. DELLINGER: I think it doesn't address
the same subject matter as the English Bill of Rights.

I think it's related to the use of weapons as part of
the civic duty of participating in the common defense,
and it's -- and it's -- it's --

JUSTICE KENNEDY: I think that would be more

restrictive.

16
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MR. DELLINGER: That -- that could well --
the answer then would be --

JUSTICE SOUTER: Well isn't it -- isn't it
more restrictive in the sense that the English Bill of
Rights was a guarantee against the crown, and it did not
preclude Parliament from passing a statute that would
regulate and perhaps limit --

MR. DELLINGER: Well --

JUSTICE SOUTER: Here there is some
guarantee against what Congress can do.

MR. DELLINGER: Parliament could regulate.
And Blackstone appears to approve of precisely the kinds
of regulations here. Now --

JUSTICE STEVENS: The Bill of Rights only
protected the rights of protestants.

MR. DELLINGER: This is correct.

JUSTICE STEVENS: And 1t was suitable to
their conditions then as allowed by law, so it was -- it
was a group right and much more limited.

MR. DELLINGER: I think that is -- that's
correct.

JUSTICE SCALIA: And as I recall the
legislation against Scottish highlanders and against --
against Roman Catholics did use the term -- forbade them

to keep and bear arms, and they weren't just talking

17
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about their joining militias; they were talking about
whether they could have arms.

MR. DELLINGER: Well, the different kind of
right that you're talking about, to take this to the
question of -- of what the standard ought to be for
applying this, even if this extended beyond a
militia-based right, if it did, it sounds more like the
part of an expansive public or personal -- an expansive
personal liberty right, and if it -- if it is, I think
you ought to consider the effect on the 42 States who
have been getting along fine with State constitutional
provisions that do expressly protect an individual right
of -- of weapons for personal use, but in those States,
they have adopted a reasonableness standard that has
allowed them to sustain sensible regulation of dangerous
weapons. And if you --

CHIEF JUSTICE ROBERTS: What is -- what is
reasonable about a total ban on possession?

MR. DELLINGER: What is reasonable about a
total ban on possession is that it's a ban only an the
possession of one kind of weapon, of handguns, that's

been considered especially -- especially dangerous. The

CHIEF JUSTICE ROBERTS: So if you have a law

that prohibits the possession of books, it's all right

18
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if you allow the possession of newspapers?

MR. DELLINGER: No, it's not, and the
difference is quite clear. If -- if you -- there is no
limit to the public discourse. If there is an
individual right to guns for personal use, it's to carry
out a purpose, like protecting the home. You could not,

for example, say that no one may have more than 50

books. But a law that said no one may possess more than
50 guns would -- would in fact be I think guite
reasonable.

CHIEF JUSTICE ROBERTS: The regulation --
the regulation at issue here is not one that goes to the
number of guns. It goes to the specific type. And I
understood your argument to be in your brief that
because rifles and shotguns are not banned to the staple
extent as handguns, it's all right to ban handguns.

MR. DELLINGER: That is correct because
there is no showing in this case that rifles and
handguns are not fully satisfactory to carry out the
purposes. And what -- and what the court below says
about -- about the elimination of this --

JUSTICE KENNEDY: The purposes of what?

MR. DELLINGER: I'm sorry.

JUSTICE KENNEDY: You said there is no

showing that rifles and handguns. I think you meant

19
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rifles and other guns.

MR. DELLINGER: Yes, I'm sorry. Rifles and
handguns.

JUSTICE KENNEDY: Is necessary for the
purpose of what? What is the purpose?

MR. DELLINGER: The purpose -- if the
purpose -- 1f we are shifting and if we assume for a
moment arguendo that you believe this is a right
unconnected to the militia, then the purpose would be,
say, defense of the home. And where the government
here, where the -- where the correct standard has been
applied, which is where a State or the district has
carefully balanced the considerations of gun ownership
and public safety, has eliminated one weapon, the court
below has an absolutist standard that cannot be
sustained. The court below says that once it is

11}

determined that handguns are, quote, "arms," unquote,
referred to in the Second Amendment, it is not open to
the District to ban them. And that doesn't promote the
security of a free State.

JUSTICE GINSBURG: But wasn't there a leeway
for some weapon prohibition? Let me ask you, in
relation to the States that do have guarantees of the

right to possess a weapon at home: Do some of those

States say there are certain kinds of guns that you

20
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can't have, like machine guns?

MR. DELLINGER: Yes. And here what the
opinion below would do instead -- would -- it's hard to
see on the opinion below why machine guns or
armor-piercing bullets or other dangerous weapons
wouldn't be categorically protected --

JUSTICE BREYER: Could you go back to the --

MR. DELLINGER: -~ in those States --

JUSTICE KENNEDY: If I could just have one
follow-on on Justice Ginsburg real gquick. Do those
States -- Justice Ginsburg asked =-- -~ that distinguish
among weapons, State constitutional provisions do not do
so?

MR. DELLINGER: No, it's not in the text of
the State constitutional provision; it's in their --

JUSTICE GINSBURG: It's in interpretation.

MR. DELLINGER: -- —reasonable application.
And here, the question is how has the balance been
struck? The District allows law-abiding citizens to
have functioning firearms in the home. From the time it
was introduced in 1976, it has been the consistent
position that you're entitled to have a functioning
firearm. At issue is the one type of weapon =--

JUSTICE SCALIA: Mr. Dellinger, let's come

back to your description of the opinion below as

21
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allowing armor-piercing bullets and machine guns. I
didn't read it that way. I thought the opinion below

said it had to be the kind of weapon that was common for

the people --

MR. DELLINGER: That is --

JUSTICE SCALIA: -- that is common for the
people to have. And I don't know -- I don't know that a

lot of people have machine guns or armor-piercing
bullets. I think that's quite unusual. But having a
pistol is not unusual.

MR. DELLINGER: The number of machine guns,
I believe, is in excess of a hundred thousand that are
out there now, that are --

JUSTICE SCALIA: How many people in the
country?

MR. DELLINGER: Well, there are 300 million,
but whether that's common or not, but the --

JUSTICE SCALIA: I don't think it's common.

MR. DELLINGER: But it's the -- the court
protects weapons suitable for military use that are
lineal descendants. I don't know why an improved bullet
wouldn't be covered, unless you adopt the kind of

reasonableness standard that we suggest, where you look

to the fact that -- and I don't -- some people think
machine guns are more dangerous than handguns =-- they
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shoot a lot of people at once -- but a handgun is
concealable and movable. It can be taken into schools,
into buses, into government office buildings, and that
is the particular danger it poses in a densely populated
urban area.

CHIEF JUSTICE ROBERTS: Well, I'm not sure
that it's accurate to say the opinion below allowed
those. The law that the opinion, the court below, was
confronted with was a total ban, so that was the only
law they considered.

If the District passes a ban on machine guns
or whatever, then that law -- that law would be
considered by the court and perhaps would be upheld as
reasonable. But the only law they had before them was a
total ban.

JUSTICE SCALIA: Or a law on the carrying of
concealed weapons, which would include pistols, of
course.

MR. DELLINGER: Let me fight back on the
notion that it's a -- it's a total ban. It's not as if
every kind of weapon is useful.

CHIEF JUSTICE ROBERTS: Are you allowed to
carry the weapons that are allowed? I read the "carry
clause" to apply without qualification. So while you

say you might be able to have a shotgun in the home, you
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can't carry it to get there.

MR. DELLINGER: No. You can -- you can with
a proper license. The District has made it clear that
there is no doubt that it interprets its laws to allow a
functioning gun. And to say that something is a total
ban when you own only one particular kind of weapon
would apply to a machine gun if it were or came into
common use and --

JUSTICE ALITO: But even if you have -- even
if you have a rifle or a shotgun in your home, doesn't
the code prevent you from loading it and unlocking it
except when it's being used for lawful, recreational
purposes within the District of Columbia? So even if
you have the gun, under this code provision it doesn't
seem as if you could use it for the defense of your
home.

MR. DELLINGER: That is not the city's
position, and we have no dispute with the other side on
the point of what the right answer should be.

It is a universal or near universal rule of
criminal law that there is a self-defense exception. It
goes without saying. We have no argument whatsoever
with the notion that you may load and have a weapon
ready when you need to use it for self- defense.

I'm going to reserve the remainder of my
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time for rebuttal.

CHIEF JUSTICE ROBERTS: Why don't you
remain, Mr. Dellinger. We'll make sure you have
rebuttal.

JUSTICE KENNEDY: Because I did interrupt
Justice Breyer.

JUSTICE BREYER: I just wondered if vyou
could say in a minute. One possibility is that the
amendment gives nothing more than a right to the State
to raise a militia. A second possibility is that it
gives an individual right to a person, but for the
purpose of allowing people to have guns to form a
militia. Assume the second. If you assume the second,
I wanted you to respond if you -- unless you have done
so fully already, to what was the Chief Justice's
question of why, on the second assumption, this ban on
handguns, not the other part, of the District of
Columbia, a total kan, why is that a reasonable
regulation viewed in terms of the purposes as I
described them?

MR. DELLINGER: 1It's a reasonable regulation
for two kinds of reasons.

First, in order -- the amendment speaks of a
well-regulated militia. Perhaps it's the case that

having everybody have whatever gun they want of whatever
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kind would advance a well- regulated militia, but
perhaps not. But, in any event --
JUSTICE SCALIA: It means "well trained,"

doesn't it?

MR. DELLINGER: When you -- when you have
one --

JUSTICE SCALIA: Doesn't "well regulated”
mean "well trained"? It doesn't mean -- it doesn't mean
"massively regulated." It means "well trained."

MR. DELLINGER: Well, every -- every phrase
of the amendment, like "well regulated,™ "security of
the State," is something different than a -- a

libertarian right. Here you have, I think, a fully --
on this, particularly on a facial challenge, there is no
showing that rifles and shotguns are not fully available
for all of the purposes of defense.

There is no indication that the District
militia is an entity that needs individuals to have
their own handguns. You =-- you -- there is a step that
is -- that is missing here. The well-regulated militia
is not necessarily about everyone having a gun. A
militia may decide to organize -- be organized that way,
in which case you would have a different notion.

But here, I think, when you come down to

apply this case, if you look at about five factors, that
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other weapons are allowed, important regulatory
interests of these particularly dangerous weapons are --
is clearly a significant regulatory, and important
regulatory, interest. 1In two respects this is removed
from the core of the amendment. Even if it is not
limited to militia service, even in the court below, no
one doubts that that was, as the court below said, the
most salient objective.

So this is in the penumbra or the periphery,
not the core. It was undoubtedly aimed principally, if
not exclusively, at national legislation which displaced
the laws in all of the States, rural as well as urban.

Here you've got local legislation responsive
to local needs, and this is local legislation in the
seat of the government where Congress, which was created
in order to protect the security of the national
government, and where it would be extraordinary to
assume that this is the one place that you're not going
to incorporate it, the one area in the United States
where no government, free of restrictions of the Second
Amendment, could control dangerous weapons.

CHIEF JUSTICE ROBERTS: Thank you,

Mr. Dellinger.
General Clement.

ORAL ARGUMENT OF GEN. PAUL D. CLEMENT
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ON BEHALF OF THE UNITED STATES,
AS AMICUS CURIAE

GENERAL CLEMENT: Mr. Chief Justice, and may
it please the Court:

The Second Amendment to the Constitution, as
its text indicates, guarantees an individual right that
does not depend on eligibility for or service in the
militia.

JUSTICE STEVENS: May I ask you a
preliminary question. Do you think it has the same
meaning that it would have if it omitted the
introductory clause referring to militia?

GENERAL CLEMENT: I don't think so, Justice
Stevens, because we don't take the position that the
preamble plays no role in interpreting the amendment.
And we would point to this court's decision in Miller,
for example, as an example of where the preamble can
play a role in determining the scope --

JUSTICE STEVENS: So you think some weight
should be given to the clause. And also, the other
question I wanted to ask you is: Does the right to keep
and bear arms define one or two rights?

GENERAL CLEMENT: Oh, I suppose 1t probably
does define two rights that are closely related.

JUSTICE STEVENS: There's a right to keep
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arms and a right to bear arms?

GENERAL CLEMENT: I think that's the better
view, and a number of State courts that have interpreted
analogous provisions have distinguished between the two
rights and looked at them differently.

And, obviously, the term "keep" is a word
that I think is something of an embarrassment for an
effort to try to imbue every term in the operative text
with an exclusively military connotation because that is
not one that really has an exclusive military
connotation. As Justice Scalia pointed out, "keep" was
precisely the word that authorities used in statutes
designed specifically to disarm individuals.

JUSTICE GINSBURG: It doesn't means all. It
doesn't mean -- "keep," on your reading, at least if
it's consistent with Miller, keep and bear some arms,
but not all arms.

GENERAL CLEMENT: Absolutely, Justice
Ginsburg, and just -- I mean, to give you a clear
example, we would take the position that the kind of
plastic guns or guns that are specifically designed to
evade metal detectors that are prohibited by Federal law
are not "arms" within the meaning of the Second
Amendment and are not protected at all.

And that would be the way we would say that
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you should analyze that provision of Federal law, as
those are not even arms within the provisions of the
Second Amendment.

I think to make the same argument about
machine guns would be a much more difficult argument, to
say the least, given that they are the standard-issue
weapon for today's armed forces and the State-organized
militia.

JUSTICE KENNEDY: So in your view this
amendment has nothing to do with the right of people
living in the wilderness to protect themselves, despite
maybe an attempt by the Federal Government, which is
what the Second Amendment applies to, to take away their
weapons?

GENERAL CLEMENT: Well, Justice Kennedy, I
wouldn't say that it has no application there. As I
say, I think the term "arms," especially if Miller is
going to continue to be the law, is influenced by the
preamble. But the way we would look at it -~

JUSTICE KENNEDY: I agree that Miller is
consistent with what you'wve just said, but it seems to
me Miller, which kind of ends abruptly as an opinion
writing anyway, is just insufficient to subscribe -- to
describe the interests that must have been foremost in

the framers' minds when they were concerned about guns
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being taken away from the people who needed them for
their defense.

GENERAL CLEMENT: Well, Justice Kennedy, we
would analyze it this way, which is we would say that
probably the thing that was foremost in the framers'
minds was a concern that the militia not be disarmed
such that it would be maintained as a viable option to
the standing army. But especially when you remember, as
Justice Alito pointed out, that the Constitution in
Article I, Section 8, clauses 15 and 16, the militia
clauses, as unamended, gave the Federal power -- the
Federal authorities wvirtually plenary authority to deal
with the organization and regulation of the militia.

The most obvious way that you could protect the militia

JUSTICE STEVENS: Not plenary authority.
Not plenary authority.

GENERAL CLEMENT: Except for that which is
reserved in --

JUSTICE STEVENS: Who appoints the officers?

GENERAL CLEMENT: Yes -- no, absolutely.
There is something reserved in clause 16.

But let me just say, if the Second Amendment
had the meaning that the District of Columbia ascribes

to it, one would certainly think that James Madison,
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when he proposed the Second Amendment would have
proposed it as an amendment to Article I, Section 8,
clause 16.

He didn't. He proposed it as an amendment
to Article I, Section 9, which encapsulates the
individual rights to be free from bills of retainder and
ex post facto clauses.

JUSTICE STEVENS: Do you think he was guided
at all by the contemporaneous provisions in State
constitutions?

MR. DELLINGER: I am sure he was influenced
by that, although I think, honestly --

JUSTICE STEVENS: And how many of them
protected an individual right? Just two, right?

GENERAL CLEMENT: I think -- I think
Pennsylvania and Vermont are the ones that most
obviously protected.

JUSTICE STEVENS: And the others qguite
clearly went in the other direction, did they not?

GENERAL CLEMENT: Well, I don't know about
quite clearly. The textual indication in the State
amendments that probably most obviously goes in the
other direction is the phrase "keep and bear arms for
the common defense." And, of course, there was a

proposal during the debate over the Second Amendment to
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add exactly those words to the Second Amendment, and
that proposal was defeated, which does --

JUSTICE STEVENS: There was also a proposal
to make it clear there was an individual right, which
was also rejected.

GENERAL CLEMENT: I'm sorry, Justice
Stevens. Which aspect of that did you have in mind?

JUSTICE STEVENS: The Pennsylvania proposal.

GENERAL CLEMENT: Oh, but I don't think that
ever made it to the floor of the House or the Senate

that I'm aware of. And I think that this happened at

the actual Senate floor. There was a proposal to add
the words "in the common defense," and that was
rejected. I mean, but --

JUSTICE KENNEDY: You think Madison was
guided by the experience and the expressions of the
right in English law, including the Bill of Rights of
16897

GENERAL CLEMENT: I do, Justice Kennedy, and
I think in that regard it is telling that -- I mean,
there are a variety of provisions in our Bill of Rights
that were borrowed from the English Bill of Rights. Two
very principal ones are the right to petition the
government and the right to keep and bear arms. I don't

think it's an accident --
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JUSTICE GINSBURG: If we're going back to
the English Bill of Rights, it was always understood to
be subject to the control and limitation and restriction
of Parliament. And I don't think there's any doubt
about that. And that's what we're talking about here,
are legislative restrictions.

GENERAL CLEMENT: Well, Justice Ginsburg, I
think you could say the same thing for every provision
of the English Bill of Rights. And obviously, when
those were translated over to our system you had to make
adjustment for --

JUSTICE SOUTER: But isn't there one
difference? ©Not every provision of the English Bill of
Rights had an express reference to permission by law,
which is a reference to parliamentary authority. So
that there -- there -- there was a peculiar recognition
of parliamentary legislative authority on this subject.

GENERAL CLEMENT: That's exactly right,
Justice Souter. And the way I counted it, I only found
three provisions in the English Bill of Rights that had
a comparable reference to Parliament.

JUSTICE STEVENS: This provision has the
additional limitation to "suitable to their conditions,"
and a large number of people were not permitted to have

arms.

34

Alderson Reporting Company 2925



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

#4475

Official - Subject to Final Review

GENERAL CLEMENT: Again, that is also true
and is also relatively unique to this amendment. And if
I get to the point in the argument where I talk about
why we think that something less than strict scrutiny is
appropriate, I think I would point precisely to those
elements of the English Bill of Rights as being
relevant.

But what I was about to say is I think what
is highly relevant in considering the threshold question
of whether there's an individual right here at all is
that the parallel provisions in the English Bill of
Rights that were borrowed over included the right to
petition and the right to keep and bear arms. Both of
those appear with specific parallel references to the
people. They are both rights that are given to the
people.

And as this Court has made clear in
Verdugo-Urquidez, that's a reference that
appears throughout the Bill of Rights as a reference to
the entire citizenry.

JUSTICE SOUTER: May I go back to another
point, which is to the same point, and that is
consistent with your emphasis on the people was your
emphasis a moment ago on the distinction between keeping

and bearing arms. The "keep" part sounds in your, in
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your mind at least, to speak of an individual right not
necessarily limited by, by the exigencies of military
service.

My question is, if that is correct and
"keep" should be read as, in effect, an independent
guarantee, then what is served by the phrase "and bear"?
In other words, if the people can keep them and they
have them there for use in the militia as well as to
hunt deer, why do we -- why do we have to have a further
reference in there to a right to bear as well as to keep
arms? And my point is it sounds to me as though "keep
and bear™ forms one phrase rather than two. But I want
to know what your answer is to that.

GENERAL CLEMENT: The way I would read it,
Justice Souter, is that "keep" is really talking about
private possession in the home. And the way that I
would look at it is in order to exercise, for example,
an opportunity to hunt, that you would need to bear the
arms as well. And I would point you -- I think it's a
useful point --

JUSTICE SOUTER: But wait a minute. You're
not saying that if somebody goes hunting deer he is
bearing arms, or are you?

GENERAL CLEMENT: I would say that and so

would Madison and so would Jefferson, I would submit.
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They use --

JUSTICE SOUTER: Somebody going out to -- in
the eighteenth century, someone going out to hunt a deer
would have thought of themselves as bearing arms? I
mean, is that the way they talk?

GENERAL CLEMENT: Well, I will grant you
this, that "bear arms" in its unmodified form is most
naturally understood to have a military context. But I
think the burden of the argument on the other side is to
make it have an exclusively military context. And as a
number of the briefs have pointed out, that's not borne
out by the framing sources.

In one place, although it's not bearing
arms, it's bearing a gun, I think it's highly relevant
that Madison and Jefferson with respect to this hunting
bill that Jefferson wrote and Madison proposed,
specifically used in the hunting context the phrase
"bear a gun," and so I do think in that context --

JUSTICE SOUTER: But it's "arms" that has
the kind of the military -- the martial connotation, I
would have thought.

JUSTICE SCALIA: Wasn't -- wasn't it the
case that the banning of arms on the part of the
Scottish highlanders and of Catholics in England used

the term, forbade them to "bear arms"? It didn't mean
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that could just not join militias; it meant they
couldn't carry arms.

GENERAL CLEMENT: And again, I think wvarious
phrases were, were used. I also think that some of the
disarmament provisions specifically used the word
"keep."” And so I think there is some independent
meaning there, which is one point.

And then I do think that, even in the
context of bearing arms, I will grant you that "arms"
has a military connotation and I think Miller would
certainly support that, but I don't think it's an
exclusively military connotation.

JUSTICE STEVENS: Not only Miller, but the
Massachusetts declaration. "The right to keep and bear
arms for the common defense" is what is the normal
reading of it.

GENERAL CLEMENT: ©Oh, absolutely. And I
grant you if this, if the Second Amendment said "keep

and bear arms for the common defense" this would be a

different case. But --
JUSTICE STEVENS: --- the right to keep and
bear -- I'm sorry. It's one right to keep and bear, not

two rights, to keep and to bear.
GENERAL CLEMENT: Well, I mean it's -- it's

my friends from the District that are emphasizing that
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no word in the Constitution is surplusage. So I would
say that in a context like this you might want to focus
both on "keep" and on "bear arms."

JUSTICE SOUTER: And you want to talk about
the standard, and your light's on.

(Laughter.)

GENERAL CLEMENT: Okay. I would like to
talk about the standard and my light is indeed on, so
let me do that.

I think there are several reasons why a
standard as we suggest in our brief rather than strict
scrutiny is an appropriate standard to be applied in
evaluating these laws. I think first and foremost, as
our colloquy earlier indicated, there is -- the right to
bear arms was a preexisting right. The Second Amendment
talks about "the right to bear arms," not just "a right
to bear arms." And that preexisting always coexisted
with reasonable regulations of firearms.

And as you pointed out, Justice Souter, to
be sure when you're making the translation from the
English Bill of Rights you always have to deal with
parliamentary supremacy. But it is very striking that,
as Justice Stevens said, the right was conditioned on
the conditions, which I think meant what class you were,

and also subject expressly to the Parliament, the laws
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of Parliament.

JUSTICE SCALTIA: The freedom of speech that
was referred to in the Constitution was alsc "the"
freedom of speech, which referred to the pre-existing
freedom of speech. And there were indeed some
restrictions on that such as libel that you were not
allowed to do. And yet we've never held that simply
because it was pre-existing and that there were some
regulations upon it, that we would not use strict
scrutiny. We certainly apply it to freedom of speech,
don't we?

GENERAL CLEMENT: Justice Scalia, let me
make two related points. One, even in the First
Amendment context, this Court has recognized -- and I
point you to the Court's opinion in Robertson against
Baldwin, which makes this point as to both the First and
the Second Amendment. This Court has recognized that
there are certain pre-existing exceptions that are so
well established that you don't really even view them as
Second Amendment or First Amendment infringement.

JUSTICE SCALIA: Like libel.

GENERAL CLEMENT: Like libel, and I would
say like laws barring felons from possessing handguns.
I don't think --

JUSTICE KENNEDY: Or would you say like

40
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protecting yourself against intruders in the home?

GENERAL CLEMENT: Well, that gets to the
self-defense component and I don't know that I ever got
a chance to fully answer your question on that, Justice
Kennedy, which is we would say, notwithstanding the fact
that the preamble makes it clear that the preeminent
motive was related to ensuring that the militia remained
a viable option vis-a-vis the standing army, the
operative text is not so limited. And I think in that
regard it's worth emphasizing that the framers knew
exactly how to condition a right on militia service,
because they did it with respect to the grand jury
clause, and they didn't do it with respect to the Second
Amendment.

JUSTICE ALITO: 1If the amendment is intended
at least, in part to protect the right to self-defense
in the home, how could the District code provision
survive under any standard of review where they totally
ban the possession of the type of weapon that's most
commonly used for self-defense, and even as to long guns
and shotguns they require, at least what the code says
without adding a supposed gloss that might be produced
in a subsequent case, that even as to long guns and
shotguns they have to be unloaded and disassembled or

locked at all times, even presumably if someone is
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breaking into the home?

GENERAL CLEMENT: Well, Justice Alito, let
me answer the question in two parts if I can, because I
think the analysis of the trigger lock provision may
well be different than the analysis of the other
provisions.

With respect to the trigger lock provision,
we think that there is a substantial argument that once
this Court clarifies what the constitutional standard
is, that there ought to be an opportunity for the
District of Columbia to urge its construction, which
would allow for a relatively robust self-defense
exception to the trigger lock provision. And this Court
could very well, applying Ashwan to prevent --
principles allow for that kind of --

JUSTICE SCALIA: I don't understand that.
What would that be -- that you can, if you have time,
when you hear somebody crawling in your -- your bedroom
window, you can run to your gun, unlock it, load it and
then fire? 1Is that going to be the exception?

GENERAL CLEMENT: If that's going to be the
exception, it could clearly be inadequate. And I think
that -- I mean the District of Columbia can speak to
this, but it seems to me that if, for example, the

police were executing a warrant at evening and had cause
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for doing it at evening and saw somebody with a loaded
gun on their night stand, no children present without a
trigger lock, it seems to me that that would be a good
test case to decide whether or not their construction
would provide for an exception to the trigger lock
provision in that case.

JUSTICE GINSBURG: Can I interrupt for a
minute?

GENERAL CLEMENT: If it did, I think then
the statute might well be constitutional. If it didn't,
in my view, 1t probably wouldn't be.

JUSTICE GINSBURG: There is a lot of talk
about standards and stop words like strict scrutiny.
Does it make a practical difference whether we take your
standard or the strict scrutiny that was in the D.C.
Circuit's opinion? And specifically there is a whole
panoply of Federal laws restricting gun possession.
Would any of them be jeopardized under your standard?
And the same question with the District scrutiny, does
it make any difference?

GENERAL CLEMENT: 1In our view it makes a
world of difference, Justice Ginsburg, because we
certainly take the position, as we have since
consistently since 2001, that the Federal firearm

statutes can be defended as constitutional, and that
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would be consistent with this kind of intermediate
scrutiny standard that we propose. If you apply strict
scrutiny, I think that the result would be quite
different, unfortunately.

CHIEF JUSTICE ROBERTS: Well, these various
phrases under the different standards that are proposed,
"compelling interest," "significant interest," "narrowly
tailored, " none of them appear in the Constitution; and
I wonder why in this case we have to articulate an
all-encompassing standard. Isn't it enough to determine
the scope of the existing right that the amendment
refers to, look at the various regulations that were
available at the time, including you can't take the gun
to the marketplace and all that, and determine how
these -- how this restriction and the scope of this
right looks in relation to those?

I'm not sure why we have to articulate some
very intricate standard. I mean, these standards that
apply in the First Amendment just kind of developed over
the years as sort of baggage that the First Amendment
picked up. But I don't know why when we are starting
afresh, we would try to articulate a whole standard that
would apply in every case?

GENERAL CLEMENT: Well, Mr. Chief Justice,

let me say a couple of things about that, which is to
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say that if this Court were to decide this case and make
conclusively clear that it really was focused very
narrowly on this case and it was in some respects
applying a sui generis test, we think that would be an
improvement over the court of appeals opinion, which is
subject to more than one reading, but as Justice
Ginsburg's question just said, it's certainly
susceptible to a reading that it embodies strict
scrutiny. In fact --

JUSTICE GINSBURG: Well, it did. It said
it's just like the First Amendment. First Amendment has
exceptions, but strict scrutiny applies. It says strict
scrutiny applies here too.

GENERAL CLEMENT: I --

JUSTICE SCALIA: But that opinion also, it
didn't use the militia prologue to say it's only the
kind of weapons that would be useful in militia, and
that are commonly -- commonly held today. Is there any
Federal exclusion of weapons that applies to weapons
that are commonly held today? I don't know what you're
worried about. Machine guns, what else? Armored
bullets, what else?

GENERAL CLEMENT: Well, Justice Scalia, I
think our principal concern based on the parts of the

court of appeals opinion that seemed to adopt a very
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categorical rule were with respect to machine guns,
because I do think that it is difficult -- I don't want
to foreclose the possibility of the Government, Federal
Government making the argument some day -- but I think
it is more than a little difficult to say that the one
arm that's not protected by the Second Amendment is that
which is the standard issue armament for the National
Guard, and that's what the machine gun is.

CHIEF JUSTICE ROBERTS: But this law didn't
involve a restriction on machine guns. It involved an
absolute ban. It involved an absolute carry
prohibition. Why would you think that the opinion
striking down an absolute ban would also apply to a
narrow one —- narrower one directed solely to machine
guns?

GENERAL CLEMENT: I think, Mr. Chief
Justice, why one might worry about that is one might
read the language of page 53a of the opinion as
reproduced in the petition appendix that says once it is
an arm, then it is not open to the District to ban it.

Now, it seems to me that the District is not
strictly a complete ban because it exempts pre-1976
handguns. The Federal ban on machine guns is not,
strictly speaking, a ban, because it exempts pre --

pre-law machine guns, and there is something like
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160,000 of those.

JUSTICE SCALIA: But that passage doesn't
mean once 1it's an arm in the dictionary definition of
arms. Once it's an arm in the specialized sense that
the opinion referred to it, which is -- which is the
type of a weapon that was used in militia, and it is --
it is nowadays commonly held.

GENERAL CLEMENT: Well --

JUSTICE SCALIA: TIf you read it that way, I
don't see why you have a problem.

GENERAL CLEMENT: Well, I -- I hope that you
read it that way. But I would also say that I think
that whatever the definition that the lower court
opinion employed, I do think it's going to be difficult
over time to sustain the notion -- I mean, the Court of
Appeals also talked about lineal descendants. And it
does seem to me that, you know, just as this Court would
apply the Fourth Amendment to something like heat
imagery, I don't see why this Court wouldn't allow the
Second Amendment to have the same kind of scope, and
then I do think that reasonably machine guns come within
the term "arms."

Now, if this Court wants to say that they
don't -- I mean —-- I mean -- we'd obviously welcome that

in our -- in our obligation to defend the
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constitutionality of acts of Congress.

The one other thing I would say is that this
is an opinion that is susceptible of different readings.
It's interesting that Respondents' amici have different
characterizations of it. The Goldwater Institute calls
it strict scrutiny; the State of Texas calls it
reasonable —-- reasonableness review.

CHIEF JUSTICE ROBERTS: Thank you, General.

GENERAL CLEMENT: Thank you.

CHIEF JUSTICE ROBERTS: Mr. Gura.

ORAL ARGUMENT OF ALAN GURA
ON BEHALF OF THE RESPONDENTS

MR. GURA: Thank you, Mr. Chief Justice, and
may it please the Court:

All 50 states allow law-abiding citizens to
defend themselves and their families in their homes with
ordinary functional firearms including handguns. Now,
I'd like to respond to one point that was raised lately
by the General --

JUSTICE SCALIA: Talk a little slower; I'm
not following you.

MR. GURA: Okay. 1I'd like to respond --
certainly, Justice Scalia. 1I'd like to respond to the
point about the -- the District of Columbia's position

over the years with respect to the functional firearms
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ban.

The Petitioners have had two opportunities
to urge courts to adopt this so-called self-defense
exception which they construed in the amendment. The
first opportunity came in 1978 in McIntosh versus
Washington, where the petitioners urged the Court of
Appeals of the District of Columbia tc uphold the law
because it was irrational in their view to prohibit
self-defense in the home with firearms. They deemed it
to be too dangerous, and this was a legitimate policy
choice of the City Council, and they actually prevailed
in that view.

The second opportunity that the Petitioners
had to urge this sort of self-defense construction was
actually in this case in the district court. We had a
motion for summary judgment and we made certain factual
allegations in this motion, and on page 70a of the joint
appendix we see portions of our statement of undisputed
material facts. Fact number 29, which was conceded by
the District of Columbia, reads: The defendants
prohibit the possession of lawfully owned firearms for
self-defense within the home, even in instances when
self-defense would be lawful by other means under
District of Columbia law. The citation for that is a

functional firearms ban, and that point was conceded.
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Certainly the idea that people can guess as
to when it is that they might render the firearm
operational is -- is not a one that the Court should
accept, because a person who hears a noise, a person who
perhaps is living in a neighborhood where there has been
a spate of violent crimes, has no idea of when the
District of Columbia would permit her to render the
firearm operational. And, in fact, there is a
prosecution history not under this specific provision,
but certainly other under gun prohibition -- laws that
we are challenging here today to prosecute people for
the possession or for the carrying of a prohibited
firearm even when the police ruled the shooting has been
lawful self-defense.

JUSTICE BREYER: You're saying that this is
unreasonable, and that really is my question because I'd
like you to assume two things with me, which you
probably don't agree with, and I may not agree with
them, either.

(Laughter.)

JUSTICE BREYER: But I just want you to
assume them for the purpose of the gquestion. All right.

Assume that the -- that there is an
individual right, but the purpose of that right is to

maintain a citizen army; call it a militia; that that's
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the basic purpose. So it informs what's reasonable and
what isn't reasonable.

Assume -- and this is favorable to you but
not as favorable as you'd like -- assume that we are
going to decide whether something is proportionate or

apply an intermediate standard in light of the purpose.

All right.

Now, focus on the handgun ban. As I read
these 80 briefs -- and they were very good, I mean
really good and informative on both sides -- and I'm

trying to boil down the statistics where there is
disagreement, and roughly what I get -- and don't
quarrel with this too much; it's very rough -- that
80,000 to 100,000 people every year in the United States
are either killed or wounded in gun-related homicides or
crimes or accidents or suicides, but suicide is more
guestionable. That's why I say 80,000 to 100,000.

In the District, I guess the number is
somewhere around 200 to 300 dead; and maybe, if it's
similar, 1,500 to 2,000 people wounded. All right.

Now, in light of that, why isn't a ban on
handguns, while allowing the use of rifles and muskets,
a reasonable or a proportionate response on behalf of
the District of Columbia?

MR. GURA: Because, Your Honor, for the same
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reason it was offered by numerous military officers at
the highest levels of the U.S. military in all branches
of service writing in two briefs, they agree with us
that the handgun ban serves to weaken America's military
preparedness. Because when people have handguns --
handguns are military arms, they are not Jjust civilian
arms -- they are better prepared and able to use them.
And, certainly, when they join the military forces, they
are issued handguns.

And so if we assume that the sort of
military purpose to the Second Amendment is an
individual right, then the handgun ban, as noted by our
military amici, would impede that.

JUSTICE BREYER: Well, I didn't read -- I
read the two military briefs as focusing on the nature
of the right, which was quite a pretty good argument
there that the nature of the right is to maintain a
citizen Army.

And to maintain that potential today, the
closest we come 1s to say that there is a right for
people to understand weapons, to know how to use them,
to practice with them. And they can do that, you see,
with their rifles. They can go to gun ranges, I guess,
in neighboring States.

But does that make it unreasonable for a
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city with a very high crime rate, assuming that the
objective is what the military people say, to keep us
ready for the draft, if necessary, is it unreasonable
for a city with that high crime rate to say no handguns
here?

JUSTICE SCALIA: You want to say yes.

JUSTICE BREYER: ©Now, why?

JUSTICE SCALIA: That's your answer.

JUSTICE BREYER: Well, you want to say ves,
that's correct, but I want to hear what the reasoning is
because there is a big crime problem. I'm simply
getting you to focus on that.

MR. GURA: The answer is yes, as Justice
Scalia noted, and it's unreasonable, and it actually
fails any standard of review that might be offered under
such a construction of individual rights because
proficiency with handguns, as recognized as a matter of
judicial notice by the First Circuit in Cases back in
1942 -- that was a handgun case where the First Circuit
examined the restriction on the carrying of the
30-caliber revolver. And the First Circuit accepted, as
a matter of judicial notice, that proficiency in use and
familiarity with the handgun at issue would be one that
would further a militia purpose. And so --

JUSTICE STEVENS: Let me ask this question:
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In answering yes, do you attach any significance to the
reference to the militia in the Second Amendment?

MR. GURA: Yes, I do, Your Honor.

JUSTICE STEVENS: You think that is -- to
understand the amendment, you must pay some attention to
the militia reguirement?

MR. GURA: Yes, Your Honor, we must --

CHIEF JUSTICE ROBERTS: So a conscientious
objector who likes to hunt deer for food, you would say,
has no rights under the Second Amendment. He is not
goling to be part of the militia. He is not going to be
part of the common defense, but he still wants to bear
arms. You would say that he doesn't have any rights
under this amendment?

MR. GURA: No, Your Honor. I think that the
militia clause informs the purpose -- informs a purpose.
It gives us some guidepost as to how we look at the
Second Amendment, but it's not the exclusive purpose of
the Second Amendment. Certainly, the Founders cared
very much about --

JUSTICE GINSBURG: 1Is it a limitation? 1Is
it any limitation on the legislature? Is the first
clause any limitation on the legislature?

MR. GURA: It is a limitation to one extent,

Your Honor, the extent recognized in Miller where the
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Miller Court asked whether or not a particular type of
arm that's at issue is one that people may individually
possess. It looked to the militia clause and,
therefore, adopted a militia purpose as one of the two
prongs of Miller.

And so, certainly, if there were -- if the
Court were to continue Miller -- and Miller was the only
guidance that the lower court had, certainly, as to what
arms are protected or unprotected by the Second
Amendment. And yet --

JUSTICE STEVENS: If it limits the kinds of
arms to be appropriate to a militia, why does it not
also limit the kind of people who may have arms?

MR. GURA: It does not eliminate the kind of
people, Your Honor, because the Second Amendment is the
right of the people. And it would certainly be an odd
right that we would have against the Congress, if
Congress could then redefine people out of that right.
Congress could tomorrow declare that nobody is in a
militia, and then nobody would have the right against
the government.

JUSTICE GINSBURG: If you were thinking of
"the people," what those words meant when the Second
Amendment was adopted, it was males between the ages of

what -- 17 and 45? People who were over 45 had no --
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they didn't serve in the militia.

MR. GURA: Well, certainly, there were many
people who were not eligible for militia duty, or not
subject to militia service, who nevertheless were
expected to, and oftentimes did, in fact, have guns.

JUSTICE SCALIA: Which shows that maybe
you're being unrealistic in thinking that the second
clause is not broader than the first. It's not at all
uncommon for a legislative provision or a constitutional
provision to go further than is necessary for the
principal purpose involved.

The principal purpose here is the militia,
but the -- but the second clause goes beyond the militia
and says the right of the people to keep and bear arms.

Now, you may say the kind of arms is colored
by the militia. But it speaks of the right of the
people. So why not acknowledge that it's -- it's
broader than the first clause?

MR. GURA: Well, we do acknowledge that,
Your Honor.

JUSTICE SOUTER: Then why have the first
clause? I mean what is it doing -- I mean what help is
it going to be?

MR. GURA: Well, it was a way in which to

remind us -- the Framers certainly felt that a militia
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was very important to the preservation of liberty. The
Framers had just fought a revolutionary war that relied

heavily on militia forces, and so they wanted to honor

that and remind us as to the purpose -- one purpose, not
the exclusive purpose, but a purpose -- of preserving
the right --

JUSTICE KENNEDY: Could it also be simply to
reaffirm that the provisions in the main text of the
Constitution remain intact?

MR. GURA: That's correct, Your Honor. 1In
fact, that view was taken by William Rawle in his 1828
treatise, view of the Constitution. Rawle was, of
course, a ratifier of the Second Amendment. He sat in
the Pennsylvania Assembly in 1790. And if you look at
his description of the Second Amendment, he bifurcates
it. First, he discusses the militia clause, and he
lavishes some qualified praise on it. And then --

JUSTICE KENNEDY: But you were about to tell
us before the course of the questioning began about the
other purposes that the amendment served. I'm -- I want
to know whether or not, in your view, the operative
clause of the amendment protects, or was designed to
protect in an earlier time, the settler in the
wilderness and his right to have a gun against some

conceivable Federal enactment which would prohibit him
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from having any guns?

MR. GURA: Oh, yes. Yes, Justice Kennedy.
The right of the people to keep and bear arms was
derived from Blackstone. It was derived from the
common-law English right which the Founders wanted to
expand.

In fact, the chapter in which Blackstone
discusses this in his treatise, his fifth auxiliary
right to arms, is entitled --

JUSTICE BREYER: That brings me back to the
question because Blackstone describes it as a right to
keep and bear arms "under law." And since he uses the
words "under law," he clearly foresees reasonable
regulation of that right. And so does the case not
hinge on, even given all your views, on whether it is or
is not a reasonable or slightly tougher standard thing
to do to ban the handgun, while leaving you free to use
other weapons?

I mean, I notice that the militia statute,
the first one, spoke of people coming to report, in
1790, or whenever, with their rifles, with their
muskets, but only the officers were to bring pistols.
So that, to me, suggests they didn't see pistols as
crucial even then, let alone now.

MR. GURA: Well, certainly they saw --

58

Alderson Reporting Company

2949



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

@8M%?i@mé&éﬁwmﬁﬁ$age ID
#:44

Official - Subject to Final Review

JUSTICE BREYER: What's your response to the

guestion?

MR. GURA: Well, my response is that the
government can ban arms that are not appropriate for
civilian use. There is no question of that.

JUSTICE KENNEDY: That are not appropriate
to --

MR. GURA: That are not appropriate to
civilian use.

JUSTICE GINSBURG: For example?

MR. GURA: For example, I think machine
guns: It's difficult to imagine a construction of
Miller, or a construction of the lower court's opinion,
that would sanction machine guns or the plastic,
undetectable handguns that the Solicitor General spoke
of.

The fact is that this Court's Miller test
was the only guidance that we had below, and I think it
was applied faithfully. Once a weapon is, first of all,
an "arm" under the dictionary definition -- and Webster
has a very useful one -- then you look to see whether
it's an arm that is meant to be protected under the
Second Amendment, and we apply the two-pronged Miller
test. And usually one would imagine if an arm fails the

Miller test because it's not appropriate for common
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civilian applications --

JUSTICE GINSBURG: But why wouldn't the
machine gun qualify? General Clement told us that's
standard issue in the military.

MR. GURA: But it's not an arm of the type
that people might be expected to possess commonly in
ordinary use. That's the other aspect of Miller.
Miller spoke about the militia as encompassing the
notion that people would bring with them arms of the
kind in common use supplied by themselves. And --

CHIEF JUSTICE ROBERTS: Is there any
parallel --

JUSTICE GINSBURG: At this time -- I would
Just like to follow up on what you said, because if you
were right that it was at that time, yes; but that's not
what Miller says. It says that the gun in question
there was not one that at this time -- this time, the
time of the Miller decision -- has a reasonable
relationship to the preservation or efficiency of a
well~regulated militia. So it's talking about this
time.

MR. GURA: That's correct. The time frame
that the Court must address is always the present. The
framers wished to preserve the right to keep and bear

arms. They wished to preserve the ability of people to
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act as militia, and so there was certainly no plan for,
say, a technical obsolescence.

However, the fact is that Miller spoke very
strongly about the fact that people were expected to
bring arms supplied by themselves of the kind in common
use at the time. So if in this time people do not have,
or are not recognized by any court to have, a common
application for, say, a machine gun or a rocket launcher
or some other sort of --

CHIEF JUSTICE ROBERTS: Is there any
parallel at the time that the amendment was adopted to
the machine gun? 1In other words, I understand your
point to be that, although that's useful in modern
military service, it's not something civilians possess.
Was there anything like that at the time of the
adoption, or were the civilian arms exactly the same as
the ones you'd use in the military?

MR. GURA: At the time that -- even at the
time Miller was decided, the civilian arms were pretty
much the sort that were used in the military. However,
it's hard to imagine how a machine gun could be a
"lineal descendent," to use the D.C. Circuit's wording,
of anything that existed back in 1791, if we want to
look to the framing era. Machine guns --

JUSTICE KENNEDY: It seems to me that
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Miller, as we're discussing it now, and the whole idea
that the militia clause has a major effect in
interpreting the operative clause is both overinclusive
and underinclusive. I would have to agree with Justice
Ginsburg that a machine gun is probably more related to
the militia now than a pistol is. But that -- that
seems to me to be allowing the militia clause to make no
sense out of the operative clause in present-day
circumstances.

MR. GURA: Your Honor, even within the
militia understanding, the understanding of the militia
was always that people would bring whatever they had
with them in civilian life. So if a machine gun, even
though it may be a wonderful -~

JUSTICE KENNEDY: My point is: Why is that
of any real relevance to the situation that faces the
homeowner today?

MR. GURA: It's only of relevance if the
Court wishes to continue reading the militia clause as
informing the type of weapon which is protected.

JUSTICE KENNEDY: Well, you're being
faithful to Miller. I suggest that Miller may be
deficient.

MR. GURA: I agree with Your Honor, and

certainly in our brief we suggest that the militia
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emphasis of Miller is not useful as a limiting principle
to the type of arms that may be -- that may be
permitted. Because, on the one hand, there's a great
deal of weaponry that might be wonderful for military
duty but is not appropriate for common civilian use,
which would not be protected even under the Miller
test's first prong.

And, on the other hand, everything that
civilians today might wish to have in ordinary common
use -- handguns, rifles, and shotguns -- are militarily
useful weapons.

So we de-emphasize the military aspects of
Miller as being ultimately not very useful guidance for
courts. And the better guidance would be to emphasize
the commonsense rule that I think judges would have
really no trouble applying, and we do this all the time
in constitutional law: To simply make a decision as to
whether or not whichever arm comes up at issue is an arm
of the kind that you could really reasonably expect

civilians to have.

JUSTICE BREYER: Why -~ now, when say "keep"
and "bear," I mean you are -- I think you're on to
something here. Because you say let's use our common

sense and see what would be the equivalent today. Fine.

If we know that at the time, in 1789,
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Massachusetts had a law that said you cannot keep loaded
firearms in the house, right, and you have to keep all
of the bullets and everything and all of the powder
upstairs, why did they have that law? To stop fires
because it's dangerous? They didn't have fire
departments. Now we do -- or they weren't as good.

We now have police departments, and the
crime wave might be said similar to what were fires
then. And, therefore, applying the similar kind of
thing, you say: Fine, just as you could keep pistols
loaded but not -- not loaded. You had to keep powder
upstairs because of the risk of fire. So today,
roughly, you can say no handguns in the city because of
the risk of crime.

Things change. But we give in both
instances, then and now, leeway to the city and States
to work out what's reasonable in light of their
problems. Would that be a way of approaching it?

MR. GURA: The legislature has a great deal
of leeway in regulating firearms. There is no dispute
about that. However, I wouldn't draw a complete analogy
between the Boston fire ordinances that Your Honor notes
and the functional firearms ban.

First, even the Boston firearms ordinances

did not include handguns actually. At the time the word
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"firearm" was not understood to include pistols.
General Gage's inventory of weapons seized from the
Americans in Boston included some 1800 or so firearms

and then 634 pistols. Nowhere in the Boston code do we

see a prohibition on keeping loaded pistols in the home.

And certainly the idea that =-- that self-defense is a
harm is one that is --

JUSTICE BREYER: Not self-defense being the
harm. And I agree with you that this, the firearm
analogy, floats up there, but it isn't going to decide
this case, the Massachusetts statute. I agree with you
about that.

What you've suddenly given me the idea of

doing, which I'm testing, 1s to focus not just on what

the kind of weapon is -- don't just look to see whether
it's a cannon or a machine gun, but look to see what the

purpose of this regulation is, and does it make sense in

terms of having the possibility of people trained in
firearms?

Let's look at those military briefs. Let's
say that the generals have it right, there is some kind
of right to keep trained in the use of firearms subject
to regulation. We have regulation worried about crime,
back to my first question.

MR. GURA: Well, back to Your Honor's first
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question, we don't agree that the military purpose is
the exclusive purpose of the Second Amendment. And we
also don't agree that it could be a reasonable
regulation or under any standard of review to prohibit
people from having functional firearms in their own home
for purposes of self-defense.

JUSTICE SCALIA: You don't even agree that
Massachusetts was subject to the Second Amendment.

MR. GURA: Well, originally it was not. But
what we've seen with the Fourteenth Amendment, and we've
seen -—-

JUSTICE SCALIA: But the time we're talking
about, the firearms in the home ordinance, when was
that?

MR. GURA: 1783 I believe was the statute.

JUSTICE STEVENS: How do you explain the
fact that you include self-defense, but only two States,
Pennsylvania and Vermont, did refer to self-defense as a
permissible justification and all of the others referred
to common defense or defense of the State, and in the
Articles of Confederation and the Constitution itself
there is no reference to self-defense?

MR. GURA: Your Honor, the State courts
interpreting those provisions that you reference had a

different interpretation. For example, in 1895
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Massachusetts --

JUSTICE STEVENS: 1895. 1I'm talking about
contemporaneous with the adoption of the Second
Amendment.

MR. GURA: Well, at the time we haven't seen
State court decisions from exactly that era.

JUSTICE STEVENS: Just the text of the State
constitutional provisions, two of them refer to
self-defense. The rest refer only to common defense; is
that not correct?

MR. GURA: On their literal text, yes. But
judges did not interpret them that way, for example in
North Caroclina --

JUSTICE STEVENS: I understand that judicial
interpretation sometimes is controlling and sometimes is
not. But the text itself does draw a distinction, Jjust
as the Second Amendment does. It doesn't mention
self-defense.

MR. GURA: While it might not mention
self-defense, it was clear that the demands that the
States made at the ratifying conventions were for an
individual right, and Madison was interested in --

JUSTICE STEVENS: Well, if you look at the
individual rights I suppose you start back in 1689, the

Declaration of Rights in England. And the seventh
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provision that they talked about said that: "The
subjects which are protestants may have arms for their
defense suitable to their conditions and as allowed by
law." Now do you think the term "suitable to their
conditions" limited the number of people who had access
to arms for self-defense?

MR. GURA: It was in England, but that was
criticized by the framers. St. George Tucker's edition
of Blackstone -~

JUSTICE STEVENS: So you think that the
Second Amendment 1s a departure from the provision in
the Declaration of Rights in England?

MR. GURA: 1It's quite clearly an expansion
upon it.

JUSTICE STEVENS: So that's not really
your -- you would not confine the right the way the
English did then.

MR. GURA: I think the common law of England
is a guide, and it's always a useful guide because
that's where the -- where we -- where we look to, to
interpret --

JUSTICE SCALIA: It's useful for such
purposes as what "keep and bear arms" means and things
of that sort.

MR. GURA: It certainly is, Your Honor. And
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it's also useful to see how --

JUSTICE SCALIA: They certainly didn't want
to preserve the kind of militia that America had, which
was a militia separate from the state, separate from the
government, which enabled the revolt against the
British.

MR. GURA: That's correct, Your Honor.

JUSTICE SOUTER: 1Is there any -- is there
any record evidence that the anti-Federalist objections
to the Constitution that ultimately resulted in the
Second Amendment were premised on any failure to
recognize an individual right of self-defense or hunting
or whatnot, as distinct from being premised on concern
about the power of the national government and the
militia clauses in Article 17

MR. GURA: Yes, Justice Souter. If we look
to, for example, the -- the demands of the Pennsylvania
minority, the anti-Federalists there were extremely
influential. They couched their demands in unmistakably
self-defense terms. In fact, they added a provision --

JUSTICE SOUTER: No, but they didn't -- they
didn't limit it to self-defense. I mean, what provoked

it, as I understand it, was concern about the militia

clauses, and here I mean you're certainly correct. I
agree with you. Pennsylvania went beyond that. It
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was -- 1t was one of three States, as I understand, that
did go beyond it. But the provocation for getting into
the subject, as I understand it, was, in each instance
including Pennsylvania, concern over the national
government's power over militias under Article 1.

MR. GURA: Justice Souter, we wouldn't see
the history that way. Certainly there is agreement that
the militia clauses in the Constitution were
céntroversial. And there were separate amendments that
were proposed and always rejected that would have
addressed that explicitly. 1In fact, if we look at
Virginia's proposals, it's agreed by the Petitioners
that Virginia was the model for the Bill of Rights and
specifically, of course, for the Second Amendment.

We saw one set of proposed amendments from
Virginia entitled Bill of Rights, and the Second
Amendment language comes from paragraph 17 of that Bill
of Rights. And then we see a list of other amendments,
and then we have the 1lth proposed amendment, which
speaks exactly to the -- reverting control over the
militia back to the -- back to the States.

Now, there is no reason to suppose that
Virginia would have made the same demand twice, that
they would have, like all the other demands, it had

separate "keep and bear arms" provisions and separate
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militia provisions, that people were being duplicative
for no reason. The fact is that the militia concerns
were heard and they were voted down, and the Second
Amendment concerns were the ones that the Federalists
were easily agreeable to because the right to keep and
bear arms by individuals was not controversial, it would
not have altered the structure of our Constitution, and
so those were agreed to quite readily.

CHIEF JUSTICE ROBERTS: Why isn't the
trigger-lock provisions that are at issue here, why
aren't they similar to the wvarious provisions that
Justice Breyer mentioned like the gunpowder restriction?
In other words, for reasons of domestic safety, they
sald you can't store the gunpowder anywhere but on the
top floor. Why isn't the modern trigger-lock provision
similar to those?

MR. GURA: Well, it's not similar because
the modern trigger-lock provisions are aimed squarely at
self-defense in the home. There is no risk today that
the kind of powder we use --

CHIEF JUSTICE ROBERTS: Well, there is
always a risk that the children will get up and grab the
firearm and use it for some purpose other than what the
Second Amendment was designed to protect.

MR. GURA: 0Oddly enough, a child can access
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a firearm stored consistently with the District's law,
that is, a firearm which is disassembled and unloaded,
nothing would prevent a child --

CHIEF JUSTICE ROBERTS: Well, right. But, I
mean, you don't necessarily expect a young child to be
able to reassemble the pistol.

MR. GURA: That's true, Your Honor.

However, better safe storage apprcach is the one used by
the majority of jurisdictions, I believe, that do have
such laws, which is to require safe storage, for
example, in a safe. And that is a reasonable
limitation. It's a strict scrutiny limitation.

Whatever standard of view we may wish to apply, I think,
would encompass a safe storage provision.

But this is not a safe storage provision
because we have specific exceptions that allow you to
actually use the firearm in recreational shooting and
also in a place of business. And we have litigation
history from Washington, D.C., that tells us that we are
not supposed to have an operable firearm for purposes of
self-defense because they simply do not trust people to
defend themselves in our home. And -- and self-defense
is the heart of the Second Amendment right. That is
what Blackstone was getting at when he spoke of the

fifth auxiliary right to arms, because it protected the
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right of personal preservation.

JUSTICE STEVENS: You say that the right of
self-defense was the heart of the Second Amendment, in
your view. Strangely that some provisions suggested
that and were not accepted by the authors of the Second
Amendment.

MR. GURA: Which provisions were those,
Justice Stevens?

JUSTICE STEVENS: Pennsylvania.

MR. GURA: Well, Pennsylvania's provision
was certainly influential. Remember, Madison was trying
to mollify the anti-Federalists' concerns. The Second
Amendment is clearly addressed to Pennsylvania and New
Hampshire and New York and all these other States that
were demanding a right to keep and bear arms, and there
was always understood to be an individual right because
that is the way in which the right that was violated by
the British in the war of revolution that occurred not
too long ago. And --

I'm finished.

JUSTICE BREYER: Thinking of your exchange
with the Chief Justice and think of the trigger lock in
your view and what the question was, do you want -- I
don't know how well trigger locks work or not -- but do

you want thousands of judges all over the United States
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to be deciding that kind of question rather than the
city councils and the legislatures that have decided it
in the context of passing laws? I mean, isn't there an
issue here and a problem with respect to having courts
make the kinds of decisions about who is right or not in
that trigger-lock argument?

MR. GURA: When a fundamental right is at
stake, there is a role for judicial review, Your Honor.
We are not going to see a thousand judges review such
laws because Washington, D.C.'s 1s the only example of
it.

JUSTICE GINSBURG: 1If it's a fundamental
right, what about licensing? One piece -- we've talked
about trigger locks, we've talked about the ban on
handguns, but there is also a reqguirement that there be
a license for possession of a handgun. Assuming you're
right on the first question, that you couldn't flatly
ban handguns, what about a requirement that you obtain a
license to carry -- to have a handgun?

MR. GURA: Justice Ginsburg, that would
depend on the licensing law itself. We don't have a
problem with the concept of licensing so long as it's
done --

JUSTICE GINSBURG: What about this very law?

If you take out the ban -- there is a law on the books.
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It's one of the ones that you challenged. It's section
22-4504 (a) . Wouldn't that be okay -- would that be
okay? It says that you have to have a license to carry.

MR. GURA: Sc long as the licensing law is
not enforced in an arbitrary and capricious manner, so
long as there are some hopefully objective standards and
hopefully some process for --

JUSTICE GINSBURG: It just says -- 1t says
you have to get a license 1f you want to possess a gun.
What kind of standard? It just says you have to have a
license.

MR. GURA: Well, the government could set
reasonable standards for that, Your Honor. The
government could require, for example, knowledge of the
State's use of force laws. They can require some sort
of vision test. They could require, perhaps,
demonstrated competency. And those are the types of
things that we sometimes see; background checks, of
course. Those are going to be reasonable licensing
requirements.

However, 1f the license requirement is we
only wanted to give licenses to people who look a
certaln way or depends on how we feel or if the
licensing office is only open Thursdays at 3:00 in the

morning -~ I mean, it all depends on the implementation.
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And --

CHIEF JUSTICE ROBERTS: What about -- what
about age limits -- you've got to be over 18 or you've
got to be over 21 to get a license?

MR. GURA: Well, certainly the
age-cf-majority issue is -- 1s an appropriate one. I
don't think there is a problem with requiring a majority
age 18 and then 21 for --

CHIEF JUSTICE ROBERTS: Is the age limit
necessarily the same nationwide? Maybe 16 in Wyoming
makes more sense but 21 in the District.

MR. GURA: Courts would have to examine
those at some point. The government would have to look
at the circumstances it confronted and enact, up to some
point, an age limit. T think it would be very difficult
to have an age limit that goes beyond 21, because that's
the majority age for most things in the United States.
And, in fact, we have the voting rights cases from the
late '60s where -~

JUSTICE STEVENS: May I ask this question?
Are you, in effect, reading the amendment to say that
the right shall not be unreasonably infringed instead of
shall not be infringed?

MR. GURA: There 1s that inherent aspect to

every right in the Constitution.
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JUSTICE STEVENS: So we can -- consistent
with your view, we can simply read this: "It shall not
be unreasonably infringed"?

MR. GURA: Well, vyes, Your Honor, to some
extent, except the word "unreasonable" is the one that
troubles us because we don't know what this unreasonable
standard looks like.

JUSTICE SCALIA: You wouldn't put it that
way. You would just say it is not being infringed if
reasonable limitations are placed upon it.

MR. GURA: That's another way to look at it,
Your Honor. Certainly --

CHIEF JUSTICE ROBERTS: -- you would define
"reasonable" in light of the restrictions that existed
at the time the amendment was adopted.

MR. GURA: Those restrictions --

CHIEF JUSTICE ROBERTS: You know, you can't
take 1t into the marketplace was one restriction. So
that would be -- we are talking about lineal descendents
of the arms but presumably there are lineal descendents
of the restrictions as well.

MR. GURA: Framing our practices would
inform the kind of restrictions that would be accepted.
But even beyond that, they also inform the contours of

the right. In the Fifth Circuit, for example, we have
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the Emerson decision now for seven years, and the way
that that court has examined the Second Amendment when
they get these felcon and possession bans and drug addict
and possession challenges, what they say 1s, these
people simply are outside the right, as historically
understood in our country. And that's a very important
aspect to remember, that the Second Amendment is part of
our common law tradition, and we look to framing our
practices in traditional understandings of that right to
see both the reasonableness of the restrictions that are
available as well as the contours.

JUSTICE SOUTER: Can we also look to current
conditions like current crime statistics?

MR. GURA: To some extent, Your Honor, but
we have certainly --

JUSTICE SOUTER: Well, can they consider the
extent of the murder rate in Washington, D.C., using
handguns?

MR. GURA: If we were to consider the extent
of the murder rate with handguns, the law would not
survive any type of review, Your Honor.

JUSTICE SCALIA: All the more reason to
allow a homeowner to have a handgun.

MR. GURA: Absolutely, Your Honor.

JUSTICE BREYER: Whose judgment is that
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JUSTICE SOUTER: The question is whether
they may consider those statistics, and I take it your
answer 1is yes?

MR. GURA: Well, those statistics might be
considered in some way, the fact is that at some point
there is a role for judicial review. And you can't Jjust
grab at statistics -- and some of the statistics that
were used here are very weak, and studies that have been
rejected by the National Academy of Sciences repeatedly.
I mean, we don't really have -- it's hard to say that
those laws --

JUSTICE SOUTER: But I think -- I don't want
you to misunderstand my question. My question is that
by looking to the statistics, I'm not suggesting that
there 1s only sort of one reasonable response to them.

I want to know whether -- whether the policymakers may
look to them; and I take it your answer is yes?

MR. GURA: To some degree, yes, policymakers
have to be informed by what's going on in order to make
policy. However, there are constitutional limitations
enforced by courts that are going to limit those
policies. And when you have a ban which bans 40 percent
of all weapons that are the type of weapons used by

civilians, 80 percent of all self-defense occurs with
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handguns; when you have that kind of ban, functional
firearms ban, these are extreme measures --

JUSTICE SOUTER: They may be. I just want
to make sure you're not making the argument that because
there was not a comparable homicide rate, or for that
matter, a comparable need for self-defense from handgun
use in 1792, that there -- 1790 -- that therefore, the
statistics of today may not be considered? You're not
making that argument?

MR. GURA: No, Your Honor, the fact is that
we can always debate these things, but the object of the
Bill of Rights 1s to remove certain judgments from the
legislature, because we can make policy arguments,
normative arguments about many provisions of the
Constitution. But to make those arguments and say,
well, we've decided as a matter of policy that the right
to keep and bear arms is no longer a good idea and,
therefore, we are going to have restrictions that
violate that stricture in the Bill of Rights, that
shouldn't pass judicial review. At some point you have
to go to Article 5 if you think that the Constitution is
impractical.

JUSTICE KENNEDY: But Just to be clear --
and I don't want to misstate your position, but my

understanding, I at least inferred that you would
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consider it reasonable to ban shipment of machine guns
and sawed-off shotguns in interstate commerce?

MR. GURA: Yes, Your Honor.

JUSTICE STEVENS: And how about a State
university wants to ban students having arms in the
dormitory?

MR. GURA: Certainly that creates some sort
of an evidentiary record. Conceivably that --

JUSTICE STEVENS: That's the bare fact.
That's what -- a State regulation prohibits students
from having arms on campus.

MR. GURA: We would have to do --

JUSTICE STEVENS: You'd have to think about
that.

MR. GURA: -~ some fact finding. 1It's
something that might be doable, but again, that's so far
from what we have here. We have here a ban on all guns,
for all people, in all homes, at all times in the
Nation's capital. That questionably is too broad and
too sweeping under any level of review.

Thank you, Your Honor.

CHIEF JUSTICE ROBERTS: Thank you, Gura.

Mr. Dellinger, 10 minutes.

REBUTTAL ARGUMENT OF WALTER DELLINGER,

ON BEHALF OF THE PETITIONERS
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MR. DELLINGER: Mr. Chief Justice, I want to
address first why this law is reasonable and should be
sustained, and why the judgement below has to be
reversed, however, whatever position you take on the
theories of the amendment. And in defending the eminent
reascnableness and careful balance of this law, I need
to start with the trigger law, about which Justice Alito
asked.

CHIEF JUSTICE ROBERTS: Well, before you
start with it, how many minutes does it take to remove a
trigger lock and load a gun? Because both the gun has
to be unloaded; i1t has to have a trigger lock under the
District laws.

MR. DELLINGER: Those are alternatives, Mr.
Chief Justice.

CHIEF JUSTICE ROBERTS: ©No, disassembled --

MR. DELLINGER: Just a trigger lock.

CHIEF JUSTICE ROBERTS: In either case it
has to be unloaded, correct?

MR. DELLINGER: There are some versions of
the trigger lock that allow you to put the trigger lock
on and then load the gun. But the piece that goes in
the trigger mechanism, even someone as clumsy as I could
remove it and effect it =--

CHIEF JUSTICE ROBERTS: Well, the law, as T
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understand it, says that the gun has to be unlocaded. So
under your hypothetical, I assume that would violate the
District's law if the gun is still loaded.

MR. DELLINGER: You know, it's a question of
where you put the parenthesis. I read that as
disassembled and unloaded or under a trigger lock, and
that's the, that's the way the District --

CHIEF JUSTICE ROBERTS: So how long does it
take? If your interpretation is correct, how long does

it take to remove the trigger lock and make the gun

operable.

MR. DELLINGER: You ~-- you place a trigger
lock on and it has -- the version I have, a few -- you
can buy them at 17th Street Hardware -- has a code, like

a three-digit code. You turn to the code and you pull
it apart. That's all it takes. Even -- it took me 3
seconds.

JUSTICE SCALIA: You turn on, you turn on
the lamp next to your bed so you can -- you can turn the
knob at 3-22-95, and so somebody -~

MR. DELLINGER: Well --

CHIEF JUSTICE ROBERTS: Is it like that? 1Is
it a numerical code?

MR. DELLINGER: Yes, you can have one with a

numerical code.
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CHIEF JUSTICE ROBERTS: So then you turn on
the lamp, you pick up your reading glasses --

(Laughter.)

MR. DELLINGER: Let me tell you. That's
right. Let me tell you why at the end of the day this
doesn't -- this doesn't matter, for two reasons. The
lesson --

CHIEF JUSTICE ROBERTS: It may not matter,
but I'd like some idea about how long it takes.

MR. DELLINGER: It took me 3 seconds. I'm
not kidding. It's -- it's not that difficult to do it.
That was in daylight.

The other version 1s just a loop that goes
through the chamber with a simple key. You have the key
and put it together. Now, of course if you're going --
if you want to have your weapon loaded and assembled,
that's a different matter.

But here's where I want to address the
trigger lock. Here's why it doesn't matter for the
handgun law. The District believes that what is
important here is the ban on handguns. And it also
believes that you're entitled to have a functional,
usable weapon for self-defense in the home, and that's
why this is a very proportionate law.

CHIEF JUSTICE ROBERTS: Well, if
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proportionate, in other words you're saying your
interest is allowing self-defense in the home --

MR. DELLINGER: Yes.

CHIEF JUSTICE ROBERTS: Does it really make
sense to say the best self-defense arm is a rifle, as
opposed to a pistol?

MR. DELLINGER: It is -- there has been no
showing here that a rifle or a shotgun is inadequate for
the purposes of self-defense in this facial challenge.

JUSTICE ALITO: Is there anything to show

that the District Council ever considered the issue of

self-defense? That -- because they banned handguns and
they had this provision on the trigger lock which -- and
the issue -- my question with the trigger lock doesn't

have to do with whether trigger locks are generally a
good idea. It's whether you're ever allowed to take it
off for purposes of defense. There's no -- 1is there
anything to show that the -- that the council actually
considered what sort of weapon is appropriate for
self-defense?

MR. DELLINGER: There are decisions in the
District of Columbia about the right of self-defense
that apply to this. But here's the most important
point. It cannot affect the validity of the handgun

law. If you disagree with us that my statements are not
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sufficient to say that we believe that the law should be
read, given the self-defense compulsion, to allow
whatever use makes it functional, if you don't agree
with that and if you think there's a controversy on this
point, because we believe you should have a functional
firearm available in the home of law-abiding citizens
who wish one, if we are wrong about that and the trigger
lock is invalid, that has no effect on the handgun ban.

That is to say, the trigger lock applies to
all weapons. If it's wvalid and it means what they say
it does, none of the weapons would work. We don't need
a handgun; it's unusable. If it's invalid or if it has
the construction we believe, it cannot possibly affect
the handgun law. If you strike down the trigger lock
law, you're throwing us in the briar patch where we
think it's where we're happy to be if all we have to do
is to make clear in the trigger lock law what we have
said here today, that it's, it's available for
self-defense.

CHIEF JUSTICE ROBERTS: It's a related
point. Do you understand the ban -- the carry ban to
apply if you carry the firearm from one room in the
house to another?

MR. DELLINGER: That only applies if it's --

if it's unregistered. Now, you can't register a
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handgun, you can't carry a handgun, but that's because
its both -- its possession is prohibited. That is to
say you can't carry marijuana or heroin from one room to
the other either, because you can't use it at all, I
think.

CHIEF JUSTICE ROBERTS: Why is the -- why is
the D.C. law phrased in those terms? In other words, if
you can't have a handgun at all, why do you have a
separate provision saying that you can't carry it
anywhere?

MR. DELLINGER: Well, it's -- it's -- the
carry provision, you cannot carry unregistered firearms.
That's just a general requirement, that firearms be
registered. You're not allowed to register handguns is
the mechanism by which they are prohibited.

Now, here is -- to address your question
about why a ban is unreasonable, the one thing we know
the Second Amendment is not about is it's not about the
interest of collectors. Some people collect guns the
way they do stamps, and if that were what the amendment
were about then prohibiting someone from having a
particular type of gun would prevent them from
completing the set. But the notion --

CHIEF JUSTICE ROBERTS: Why isn't that

covered by the provision that you have the right to keep
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arms?

MR. DELLINGER: Well, the word "keep" would
encompass -- "keep" can encompass every use of an arm,
and that's why it provides no limit at all, unless you
read it in combination with "keep and bear”" and that in
combination with "well-regulated militia."

JUSTICE SCALIA: You mean you can't have any
more arms than you would need to take with you to the
militia? You can't have a -- you can't have a -- you
know, a turkey gun and a duck gun and a 30.06 and a 270
and -- you know, different -- different hunting guns for
different --

MR. DELLINGER: Well --

JUSTICE SCALIA: You can't do that? I mean
a State could say you don't --

MR. DELLINGER: Of course you could do that.

JUSTICE SCALIA: You can have to have a 12
gauge and that's it.

MR. DELLINGER: And like the District that
allows that, as every State does. There are --

JUSTICE KENNEDY: I -- at least to me the
question is, what would be the constitutional basis for
insisting on Justice Scalia's suggestion that you need a
number of guns? You have argued, it seems to me, that

the District or a government could prohibit just what he
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said, unless you needed one to take to the militia.

MR. DELLINGER: I do not know why that would
pass the reasonableness scrutiny, but this law would
because a powerful, overwhelming case could be made that
you're eliminating the one type of weapon -- this law is
~- 1s designed only for the weapon that is concealable
and movable, that can be taken into schools and onto the
Metro, can be easily stolen and transmitted among --

JUSTICE KENNEDY: I'm asking about the
constitutional standard you apply to a hypothetical
statute which would prohibit the guns Justice Scalia
described. What is your position as to the validity of
such a hypothetical law?

MR. DELLINGER: You would apply this
standard. You would ask whether the ban is one that's
carefully balanced considerations of gun ownership and
public safety. I don't see how, once we are in the land
where you -- where there is a right, there is a far
weaker case if there is any need for public safety to --
to limit the number of guns one has. Here there is an
overwhelming case and we are talking about local
legislation.

I know, Justice Kennedy, that you would be
concerned about a national government which sets a

single standard for rural and urban areas, for East and
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West, North and South. Here you have legislation that
is adopted by a group of citizens in the District,
operating under the authority of Congress, but it is
local legislation. And if it's still good law, that
States and local governments across the country can
strike these balances, as they have, it would be deeply
ironic to preclude the District of Columbia as being the
only place that could enact legislation free of the
strictures of the Second Amendment.

And when you ask about the statistics, what
is critical here is not to apply the kind of categorical
standard the court below did or a kind of strict
scrutiny that would strike this law down. This is an
area, unlike areas where government regulation is
presumptively illegitimate, this text contemplates
regulation of inherently dangerous weapons. And where
the battle -- the great battle over methodology, to
which Justice Breyer replied, in these briefs --
indicates that this is the kind of right -- where you
have disputes among experts, it's a kind of right where
even 1f you recognize it, deference needs to be given to
the legislative resolution rather than have courts try
to decide how best to resolve the statistical and
methodological debates.

Thank you, Mr. Chief Justice.
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CHIEF JUSTICE ROBERTS: Thank you,
Mr. Dellinger.
The case 1is submitted.
(Whereupon, at 11:43 a.m., the case in the

above-entitled matter was submitted.)
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California Becomes the First State To Vote Curbs on Assault Rifles

By JANE GROSS and SPECIAL TO THE NEW YORK TIMES MARCH 14, 1989

About the Archive
This is a digitized version of an article from The Times’s print archive, before the start of online publication in 1996. To preserve these
articles as they originally appeared, The Times does not alter, edit or update them.

Occasionally the digitization process introduces transcription errors or other problems. Please send reports of such problems to
archive_feedback@nytimes.com.

The California Assembly voted today to ban assault rifles, clearing the way for the state to become the first to prohibit the
sale, possession or manufacture of the military-style, semiautomatic guns.

By a 41-to-38 vote, the Assembly joined the Senate, which passed a similar measure on Thursday, in dealing a
stinging defeat to the National Rifle Association.

The two bills must be reconciled, probably this spring, and voted on again before going to Gov. George Deukmejian, a
conservative Republican who backs this legislation although he has opposed sweeping gun controls. One area to be
worked out in conferences is penalties for violators.

Spokesmen for gun-owner groups, which had lobbied fervently to stop the measure, said they had grown complacent
from years of success in statehouses across the country and had underestimated their opponents' new strength.

Mike Roos, the Los Angeles Democrat who carried the bill in the Assembly, called this a "stunning day." Similar bills
are under consideration in more than a dozen other states and in Congress.

"I think this action tells them that the largest state in the union thinks these guns are just too dangerous," Mr. Roos said.

Both the California Assembly and Senate bills contain clauses that would require registration of those semiautomatic
assault weapons legally in private hands before last Oct. 1 and allow the owners to keep them.

The Assembly bill, driven by the outcry after the killings last January of five California schoolchildren, would ban 24
specific assault weapons, the AK-47 and the Uzi among them. Senate Bill Is Broader

A broader bill, carried in the Senate by President Pro Tem David A. Roberti and passed by a 27-to-12 margin, bans a
generic category of weapons -"semiautomatic, centerfire rifles capable of accepting a detachable magazine of 20 rounds or
more" - but lists exceptions.

Semiautomatic rifles are those that require no manual action except a separate trigger pull to fire each bullet, as
distinct from machine guns, which fire a rapid stream of bullets with a single trigger pull. A centerfire rifle is one that fires
a cartridge whose detonator is seated in the center of the cartridge base, where it is struck by the firing pin after the trigger
is pulled. High-powered rifles typically use centerfire cartridges.

But, while some hunting rifles used by sportsmen are both semiautomatic and centerfire, many advocates of stricter
gun controls have argued that a rifle that holds 20 or more cartridges at once ought to be considered a military rather than
a sporting weapon. Hunters Not Alarmed
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"This process is not over yet," said Steven F. Mays, an associaton spokesman. An association official in Washington,
Wayne LaPierre, said the movement to ban assault rifles was "most intense in California," but he characterized New York
and Florida as potential "hot spots."

The campaign to ban assault rifles began in Oakland and Los Angeles last fall, months before a drifter armed with a
Chinese AK-47 semiautomatic rifle killed five schoolchildren in Stockton.

A groundswell of opposition against assault rifles had begun earlier in inner city neighborhoods transformed into war
zones by drug gangs. Police chiefs, prosecutors, public officials and others joined to hold public hearings, do legal research
and prepare drafts of sample legislation. Galvanized by a Massacre

But their efforts would likely have failed, according to both proponents and opponents, without the Stockton
massacre, an event that turned a ghetto issue into a national one.

"We were able to hit the ground running," said Richard Iglehart, the chief assistant district attorney for Alameda
County who has worked closely on the legislation.

H. L Richardson, a recently retired State Senator who heads the Gun Owners of California, said gun control advocates
chose "a very astute time to strike."

Mr. Richardson said the smartest move of the "anti-gunners" was highlighting the support of law enforcement
officials like Daryl F. Gates, the Los Angeles Police Chief, and Sheriff Glen Craig of Sacramento County. Since fully
automatic machine guns were banned in 1934, such law enforcement officials often stood behind gun control legislation,
but never led the movement for its passage.

"They never stepped across the line from professional concern to political action," said Don Perata of the Alameda
County Board of Supervisors, who organized the hearings about assault rifles last October. "That was the single most
important factor, because it dispelled the notion we were simply a group of liberal do-gooders."

The National Rifle Association's advertising agency hurried out newspaper and radio advertisments, mounting an
effort of a size not seen since 1982, when a state referendum that would have banned handguns began with strong support
but lost. Earlier bills to ban assault rifles - last year, in 1986 and in 1985, following a massacre at a fast-food restaurant in

Southern California - died in the Legislature.

A version of this article appears in print on March 14, 1989, on Page A00001 of the National edition with the headline: California Becomes the First State
To Vote Curbs on Assault Rifles.
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

EXHIBITS 45-48 TO DECLARATION OF SEAN A. BRADY IN SUPPORT Ol
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin
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C. D. Michel — SBN 144258
cmlchel%mlchellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE

Plaintiffs, PLAINTIFFS’ STATEMENT OF
UNCONTROVERTED FACTS AND
V. CONCLUSIONS OF LAW IN
SUPPORT OF MOTION FOR
XAVIER BECERRA, in his official | SUMMARY JUDGMENT

capacity as Attorney General of the

State of California, Hearing Date: May 31, 2019
Hearing Time: 10:30 a.m.
Defendant. Courtroom: 10A
Judge: Josephine L. Staton

Filed concurrently with Notice of Motion
or Summary Judgment, Memorandum of
Points and Authorities, Request for Judicial

Notice, Declarations of Sean A. Brady,

Steven Rupp, Steven Dember, Chery
Johnson, Christopher Seifert, Alfonso
Valencia, Troy Willis, Michael Jones,
Dennis Martin, and Richard Travis]
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Plaintiffs Steven Rupp, Steven Dember, Cheryl Johnson, Michael Jones,
Christopher Seifert, Alfonso Valencia, Troy Willis, Dennis Martin, and the
California Rifle & Pistol Association, Incorporated, (“Plaintiffs) respectfully
submit the following Statement of Uncontroverted Facts and Conclusions of Law
pursuant to Local Rule 56-1.

l. STATEMENT OF UNCONTROVERTED FACTS

No. Uncontroverted Facts Supporting Evidence
1 | All individual plaintiffs are Willis Decl. { 1; Dember Decl.  1;
residents of the State of Martin Decl. § 1; Rupp Decl. 1 1,
California. Valencia Decl. § 1; Johnson Decl. | 1;

Seifert Decl. § 1; Jones Decl. { 1.

2 | All individual plaintiffs are law- | Willis Decl. § 2; Dember Decl. |
abiding and are not prohibited 2;Martin Decl. 1 2; Rupp Decl. § 2;
from owning firearms under the | Valencia Decl. { 2; Johnson Decl. { 2;
laws of the United States or the Seifert Decl. | 2; Jones Decl. | 2.
State of California.

3 | All individual plaintiffs have Willis Decl. | 2; Dember Decl. { 2;
never been found by any law Martin Decl. § 2; Rupp Decl. | 2;
enforcement agency, any court, or | Valencia Decl. { 2; Johnson Decl. | 2;
any other government agency to | Seifert Decl.  2; Jones Decl. { 2.

be irresponsible, unsafe, or
negligent with firearms in any
manner.

4 | Plaintiff Troy Willis is a retired Willis Decl. | 2.
reserve officer for the Indio Police
Department.

5 | Plaintiffs Willis and Christopher | Willis Decl. § 3; Seifert Decl. { 3.
Seifert each lawfully own a
semiautomatic, centerfire rifle
with a detachable magazine
equipped with one or more
prohibited features under the
AWCA.

5 2088
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No. Uncontroverted Facts Supporting Evidence

6 | Plaintiff Dennis Martin lawfully | Martin Decl. { 3.
owns a semiautomatic, centerfire
rifle with a non-fixed magazine
that he registered with the
California Department of Justice
as an “assault weapon.”

7 | Plaintiff Martin is prohibited Martin Decl. 4.
under the AWCA and its related
regulations from replacing his
firearm’s “bullet button” with a
standard magazine release, and
but for these restrictions would
immediately do so.

8 | Plaintiffs Willis, Martin, and Willis Decl. 1 5; Martin Decl. | 5;
Seifert are each prohibited under | Seifert Decl. | 4.

the AWCA from engaging in
certain activities with their
registered “assault weapons” that
are otherwise lawful with any
other firearm not classified as an
“assault weapon,” and but for
these restrictions Plaintiffs Willis,
Martin, . . ., and . . . would engage
in such activities.

9 | Plaintiff Steven Rupp and Rupp Decl. 1 3; Jones Decl. § 3.
Michael Jones each own a
semiautomatic, centerfire rifle
with a non-fixed magazine that
they were forced to modify to
ensure it was no longer
considered an “assault weapon”
and therefore lawful to possess in
the State of California.

10 | Plaintiffs Rupp and Seifert each Seifert Decl. § 5; Rupp Decl. { 4.
lawfully own a frame or “lower
receiver” of a firearm that they

3 2989
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No. Uncontroverted Facts Supporting Evidence

wish to assemble into fully
functioning semiautomatic,
centerfire rifles with a detachable
magazine and either a pistol grip,
flash suppressor, or adjustable
stock, or in a configuration that
has an overall length of less than
30 inches but more than 26
inches.

11 | Plaintiffs Rupp and Seifert are Rupp Decl. | 6; Seifert Decl. § 7.
concerned that if multiple
intruders attack them while at
home, they will be required to
immediately reassemble their
firearm into such a configuration
to effectively protect themselves
and others in their home.

12 | Plaintiffs Rupp and Seifert believe | Rupp Decl. § 7; Seifert Decl. { 8.
that not being able to immediately
assemble their frames or “lower
receivers” into such a
configuration will impact their
ability to effectively defend
themselves and others in their

home.
13 | Plaintiffs Alfonso Valencia, Valencia Decl. § 3; Johnson Decl. | 3;
Steven Dember, and Cheryl Dember Decl. { 3.

Johnson each would like to
acquire a semiautomatic,
centerfire rifle with a detachable
magazine having one or more of
the features that is prohibited by
the AWCA to keep in their home
for self-defense and other lawful
purposes, including hunting,
training, and recreation.
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No.

Uncontroverted Facts

Supporting Evidence

14

All individual Plaintiffs will be
continuously and irreparably
harmed by the ongoing
deprivation of their individual,
fundamental right to possess and
use commonly possessed firearms
for lawful purposes, including in-
home self-defense, without
risking criminal prosecution.

Willis Decl. § 6; Martin Decl. | 6;
Rupp Decl. { 8; Seifert Decl. §9; Jones
Decl. § 5.

15

All individual Plaintiffs would
like to acquire new
semiautomatic, centerfire rifles
with a detachable magazine,
having one or more of the features
that is prohibited by the AWCA,
and were it not for the AWCA
and fear of prosecution for
violating it, would do so.

Willis Decl. | 7; Dember Decl. |1 3-4;
Martin Decl. § 7; Rupp Decl. 1 9;
Valencia Decl. 1 3-4; Johnson Decl.
111 3-4; Seifert Decl. § 10; Jones Decl. §
6.

16

All individual Plaintiffs who
lawfully own “assault weapons”
or firearms they were forced to
modify in accordance with the
AWCA acquired their firearm for
use in their home for self-defense
and other lawful purposes such as
hunting, training, and recreation.

Willis Decl. | 4; Rupp Decl. | 5;
Seifert Decl. § 6; Jones Decl. { 4.

17

Richard Travis is the Executive
Director for Plaintiff California
Rifle & Pistol Association,
Incorporated (“CRPA”)

Travis Decl. | 1.

18

Plaintiff CRPA is a non-profit
membership and donor-supported
organization classified under IRC
section 501(c)(4) and
incorporated under the laws of
California with its headquarters in

Travis Decl. | 1.

5
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No. Uncontroverted Facts Supporting Evidence

Fullerton, California.

19 | Founded in 1875, CRPA seeks to | Travis Decl. | 2.
defend the Second Amendment
and advance laws that protect the
rights of individual citizens.

20 | Plaintiff CRPA Works to preserve | Travis Decl. 2.
the constitutional and statutory
rights of gun ownership, including
the right to self-defense, the right
to hunt, and the right to keep and
bear arms.

21 | Plaintiff CRPA is dedicated to Travis Decl. | 2.
promoting the shooting sports,
providing education, training, and
organized competition for adult
and junior shooters.

22 | Plaintiff CRPA’s members Travis Decl. | 2.
include law enforcement officers,
prosecutors, professionals,
firearms experts, and members of
the public.

23 | Plaintiff CRPA works to preserve | Travis Decl. { 3.
the constitutional rights of all law
abiding individuals, including the
fundamental right to keep and
bear commonly owned firearms
for the core lawful purpose of
self-defense.

24 | Plaintiff CRPA has members who | Travis Decl. { 4.
own semiautomatic, centerfire
rifles with non-fixed magazines
that were forced to register their
firearm as an “assault weapon”
with the California Department of

5 2992
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No. Uncontroverted Facts Supporting Evidence

Justice before July 1, 2018.

25 | Plaintiff CRPA has members who | Travis Decl. | 4.
are prohibited under the AWCA
and its related regulations from
replacing their firearm’s “bullet
button” with a standard magazine
release, and but for those
restrictions would do so.

26 | Plaintiff CRPA also has members | Travis Decl. { 5.
who lawfully own semiautomatic,
centerfire rifles with detachable
magazines with one or more
prohibited features under the
AWCA, or firearms specifically
identified by their make and
model as “assault weapons” under
the AWCA.

27 | Plaintiff CRPA has members who | Travis Decl. { 6.
lawfully own firearms classified
as “assault weapons” who are
prohibited under the AWCA and
related regulations from engaging
in certain activities that are
otherwise lawful with any other
firearm not classified as an
“assault weapon,” and but for
those restrictions would engage in
such activities with their firearms.

28 | Plaintiff CRPA has members Travis Decl. [ 7.
who, but for the AWCA and its
related regulations, would
acquire, transfer, and/or possess
firearms classified as “assault
weapons,” and are continuously
and irreparably harmed by the
ongoing deprivation of their
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No. Uncontroverted Facts Supporting Evidence
individual, fundamental right to
possess and use commonly
possessed firearms for lawful
purposes, including in-home self-
defense, without risking criminal
prosecution.

29 | Millions of rifles that are Brady Decl., Ex. 2 [Expert Report W.
prohibited by the AWCA are in English]; Ex. 7 [Depo. Tr. B. Graham]
the hands of the American people. | at 21:13-21, 25:9-15, 28:3-6; Exs. 11-

25; Ex. 8 [DOJ Resp. to Seifert’s Regs.
for Admission, Set One] at 4; Ex. 10
[DOJ Second Suppl. Resp. to Willis
Interrogs., Set One] at 8.

30 | Americans typically choose rifles | Brady Decl., Ex. 1 [Expert Report of J.
prohibited by the AWCA for self- | B. Boone] at 5; Ex. 2 [Expert Report of
defense. W. English] at 4; Ex. 3 [Expert Report

of S. Helsley] at 11-12; Exs. 28-29; 35-
37.

31 | Americans typically choose rifles | Brady Decl., Ex. 2 [Expert Report of
prohibited by the AWCA for W. English] at 4, 7; Ex. 3 [Expert
hunting. Report of S. Helsley] at 11-12; Ex. 30-

33.

32 | Americans typically choose rifles | Brady Decl., Ex. 2 [Expert Report of
prohibited by the AWCA for W. English] at 4; Ex. 3 Expert Report
competition. of S. Helsley] at 6; Ex. 22.

33 | Americans typically choose rifles | Brady Decl., Ex. 2 [Expert Report of
prohibited by the AWCA for W. English] at 4; Ex. 3 [Expert Report
target shooting. of S. Helsley] at 11-12; Ex. 22.

34 | The American public has had Brady Decl., Ex. 3 [Expert Report of S.
access to and has commonly Helsley] at 3-6; see also John
owned semi-automatic, centerfire | Henwood, The 8 and the 81: A History
rifles with detachable magazines | of Remington’s Pioneer Autoloading
for more than a century. Rifles 4-5 (1993); John Henwood, The

Forgotten Winchesters: A History of
the Models 1905, 1907, and 1910 Self-
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No. Uncontroverted Facts Supporting Evidence
Loading Rifles 2-6, 22-23, 115-24
(1995).

35 | The AR-15 has been available to | Brady Decl., Ex. 2 [Expert Report of
the American public since at least | W. English] at 3; Ex. 3 [Expert Report
1959. of S. Helsley] at 6.

36 | The popularity of AR-15 type Brady Decl., Ex. 3 [Expert Report of S.
rifles has increased since its Helsley] at 11-12.
inception.

Pistol Grips

37 | Rifles commonly come standard | Brady Decl., Ex. 3 [Expert Report of S.

with a pistol grip. Helsley] at 7; [Expert Report of W.
English] at 3.

38 | Pistol grips for rifles are Brady Decl., Ex. 3 [Expert Report of S.
commonly available aftermarket. | Helsley] at 11; Ex. 44.

39 | Pistol grips do not affect a rifle’s | Brady Decl.; Ex. 3 [Expert Report of S.
rate of fire. Helsley] at 7-9.

40 | [SUF 40 intentionally left blank.]

41 | Pistol grips do not affect a rifle’s | Brady Decl., Ex. 3 [Expert Report of S.
capacity to accept ammunition. Helsley] at 7-9.

42 | Pistol grips do not affect the Brady Decl., Ex. 1 [Expert Report of J.
power of the projectile a rifle B. Boone] at 5-7; Ex. 3 [Expert Report
discharge. of S. Helsley] at 7-9.

43 | Pistol grips are not dangerous per | Brady Decl., Ex. 3 [Expert Report of S.
se. Helsley] at 6-9.

44 | The purpose of a pistol grip isto | Brady Decl., Ex. 3 [Expert Report of S.
position the “trigger finger” for Helsley] at 7.
optimum trigger control and help
absorb recoil.

45 | Pistol grips allow a rifle to be Brady Decl., Ex. 1 [Expert Report of J.
used with one hand. B. Boone] at 12.
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46 | Pistol grips can accommodate a Brady Decl., Ex. 3 [Expert Report of S.
disabled person. Helsley] at 9.

Adjustable Stocks

47 | Rifles commonly come standard | Brady Decl., Ex. 3 [Expert Report of S.

with an adjustable stock. Helsley] at 10; [Expert Report of W.
English] at 3.

48 | Adjustable stocks for rifles are Brady Decl., Ex. 3 [Expert Report of S.
commonly available aftermarket. | Helsley] at 9; Ex. 45.

49 | A “telescoping stock™ allows the | Brady Decl., Ex. 3 [Expert Report of S.
user of the rifle to adjust the Helsley] at 10; Ex. 7 [Depo. Tr. B.
length of a rifle a couple of inches | Graham] at 81:2-19.
as conditions dictate and has no
material effect on the
concealability of the rifle.

50 | The purpose of a telescoping Brady Decl., Ex. 3 [Expert Report of S.
stock is to allow the user of arifle | Helsley] at 10; [Depo. Tr. B. Graham]
to make it a comfortable length at 94:1-4; 95:19-21.
for that user’s body type or as
conditions dictate.

51 | People of different body sizes Brady Decl., Ex. 3 [Expert Report of S.
may need different length stocks | Helsley] at 9; Ex. 6 [Depo. Tr. M.
to properly hold a rifle. Mersereau] at 37:2-11; [Depo. Tr. B.

Graham] at 95:19-21.

52 | What clothing a person is wearing | Brady Decl., Ex. 3 [Expert Report of S.
may affect what length stock that | Helsley] at 9; [Depo. Tr. B. Graham] at
person needs to properly hold a 94:1-4.
rifle.

Flash Suppressors

53 | Rifles commonly come standard | Brady Decl., Ex. 2 [Expert Report of

with a flash suppressor. W. English] at 3; Ex. 3 [Expert Report
of S. Helsley] at 10-11.

10
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54 | Flash suppressors for rifles are Brady Decl., Ex. 3 [Expert Report of S.
commonly available aftermarket. | Helsley] at 11; EXx. 46.

55 | Flash suppressors do not hide the | Brady Decl., Ex. 3 [Expert Report of S.
flash from those in the direct line | Helsley] at 10; Ex. 5 [Expert Report of
of fire, but rather from the B. Graham] at 22, 28; Ex. 6 [Depo. Tr.
shooter. M. Mersereau] at 56:14-18; EX. 7

[Depo. Tr. B. Graham] at 103:15-20.

56 | Flash suppressors only have an Brady Decl., Ex. 3 [Expert Report of S.

effect in low-light conditions. Helsley] at 10; Ex. 6 [Depo. Tr. M.
Mersereau] at 56:3-6; [Depo. Tr. B.
Graham] at 103:21-24.

Features Generally

57 | None of the features is inherently | Brady Decl., Ex. 3 [Expert Report of S.
dangerous. Helsley] at 6; Ex. 7 [Depo. Tr. B.

Graham] at 108:2-16.

58 | None of the features becomes Brady Decl., Ex. 3 [Expert Report of S.
inherently dangerous when used | Helsley] at 6; Ex. 7 [Depo. Tr. B.
in conjunction with any of the Graham] at 108:2-16.
other features.

59 | The features increase accuracy of | Brady Decl., Ex. 1 [Expert Report of J.
the rifle. B. Boone] at 8-12; Ex. 3 [Expert

Report of S. Helsley] at 6-11, 12; Ex. 4
[Expert Report of M. Mersereau] at 8-
11; Ex. 5 [Expert Report of B. Graham]
at 19, 22, 26, 28; [Depo. Tr. B.
Graham] at 119-123; 124:1-6.

60 | The features increase user control | Brady Decl., Ex. 1 [Expert Report of J.

of the rifle. B. Boone] at 8-12; Ex. 3 [Expert
Report of S. Helsley] at 6-11, 12; Ex. 4
[Expert Report of M. Mersereau] at 8-
11; Ex. 5 [Expert Report of B. Graham]
at 19, 22, 26, 28; Ex. 6 [Depo. Tr. M.
Mersereau] at 36:7-37:11; Ex. 7 [Depo.
Tr. B. Graham] at 107:6-14, 108:2-16;

11
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[Depo. Tr. B. Graham] at 119-123;
124:1-6.

61 | The State’s designated expert Brady Decl., Ex. 3 [Expert Report of B.
witness, Blake Graham, opined Graham] at 19, 22, 26, 28; Ex. 7 [Depo.
that the features increase accuracy | Tr. B. Graham] at 107:6-14, 108:2-16;
and the user’s control of the rifle. | [Depo. Tr. B. Graham] at 119-123;

124:1-6.

62 | The State’s designated expert Brady Decl., Ex. 4 [Expert Report of
witness, Michael Mersereau, M. Mersereau] at 8-11; Ex. 6 [Depo.
opined that features increase Tr. M. Mersereau] at 36:7-37:11.
accuracy and the user’s control of
the rifle.

“Assault Weapon” Laws

63 | California’s Assault Weapon Assemb. B. 357, 1989-1990 Reg. Sess.
Control Act was adopted in 1989 (Cal. 1989); Brady Decl., Ex. 45.
and was the first “assault weapon”
law in the country.

64 | The federal “assault weapon” law | Req. Jud. Ntc., { 8, EX. 8.
took effect in 1994,

65 | Congress allowed the federal Req. Jud. Ntc., 1 8, Ex. 8.

“assault weapon” law to expire in
2004.

66 | Federal law does not currently Req. Jud. Ntc., 1 8, Ex. 8.
restrict “assault weapons.”

67 | Currently, other than California, | Req. Jud. Ntc., Exs. 1-7.
there are six states in the country
with an “assault weapon” law,
plus the District of Columbia.

« ” : Req. Jud. Ntc., Exs. 1-7 (Conn. Gen.

08 | Every “assault weapon” law in the | S} S5 55 53-209K (first
country other than Lalifornia’s | enacted in 1993); D.C. Code Ann. §§7-
was originally adopted in the 2501.01(3A), 7-2502.02 (52(6) enacted
1990s or later. in 2008&; Haw. Rev. Stat. Ann. 8§ 134-

1, 134-8 (first enacted in 1992); Md.

12
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Code Ann., Crim. Law 88 4-301, 4-303
gflrst enacted in 2002); N.J. Stat. Ann.
§ 2C:39-1w, 2C:39-3 (first enacted in
1999); N.Y. Penal Law §8 265.00(22),
265.02(7) (first enacted in 1998)).

69 | The United States government, Brady Decl., Ex. 3 [Expert Report of S.
through the Director of Civilian Helsley] at 5; Exs. 16, 42, 43.
Marksmanship, used to operate a
program that would sell
semiautomatic, centerfire rifles
with detachable magazines
directly to the public, including
some rifles that would be
considered ‘“‘assault weapons”
under the AWCA.

Dated: March 25, 2019 MICHEL & ASSOCIATES, P.C.

/s/ Sean A. Brady
Sean A. Brady
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:
I, the undersigned, am a citizen of the United States and am at least eighteen

years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

© 00 N O 0o A W DN P

| am not a party to the above-entitled action. | have caused service of:

=
o

STATEMENT OF UNCONTROVERTED FACTS AND CONCLUSIONS
OF LAW IN SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT

el
N

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

= e
A~ w

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

N N BB PR
B O © O N O O

| declare under penalty of perjury that the foregoing is true and correct.

N
N

Executed March 25, 20109.

N
w

/s/Laura Palmerin
Laura Palmerin

N
~

N NN DN
o ~N O O

2000
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, DECLARATION OF STEVEN RUPP
IN SUPPORT OF PLAINTIFFS’
VS. MOTION FOR SUMMARY
JUDGMENT
XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
Defendant. Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Dember, Cheryl Johnson,
Christopher Seifert, Alfonso Valencia,
Troy Willis, Michael Jones, Dennis
Martin, and Richard Travis]
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DECLARATION OF STEVEN RUPP
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DECLARATION OF STEVEN RUPP

I, Steven Rupp, am a plaintiff in the above-entitled action. | make this
declaration of my own personal knowledge and, if called as a witness, | could and
would testify competently to the truth of the matters set forth herein.

1. | am a current resident of Orange County, California.

2. | am a law-abiding adult who is not prohibited from owning firearms
under the laws of the United States or the state of California. | have never been
found by any law enforcement agency, any court, or any other government agency to
be irresponsible, unsafe, or negligent with firearms in any manner.

3. | own a semi-automatic, center-fire rifle with a non-fixed magazine and
a pistol grip, flash suppressor, and adjustable stock, making it an “assault weapon”
under the latest amendment to the AWCA. Because this firearm was reclassified as
an “assault weapon,” I was forced to modify my firearm to ensure it was no longer
considered an “assault weapon” and therefore lawful to possess.

4, | also own a frame or “lower receiver” of a firearm that I wish to
assemble into a fully functioning semiautomatic, center-fire rifle with a detachable
magazine that has a pistol grip, flash suppressor, and adjustable stock, and that is
less than 30 but more than 26 inches in overall length.

5. | acquired the firearm with the magazine for use in my home for self-
defense and other lawful purposes, like hunting, training, and recreation.

6. | am concerned that if multiple intruders attack me while at home, | will
require assembling my firearm frame into such a configuration to effectively protect
myself and others in my home.

7. | believe that not being able to immediately assemble my firearm frame
into such a configuration will impact my ability to effectively defend myself and
others in my home.

8. Because the AWCA bars residents from acquiring, transferring, or

possessing “assault weapons”, I will be continuously and irreparably harmed by the
2 3002

DECLARATION OF STEVEN RUPP
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1 | ongoing deprivation of my individual, fundamental right to possess and use
2 |lcommonly possessed firearms for lawful purposes, including in-home self-defense,
3 | without risking criminal prosecution.
4 Q. | would also like to acquire new semiautomatic, centerfire rifles with a
5 | detachable magazine, having one or more of the features that is prohibited by the
6 | AWCA. Were it not for the prohibitions in the AWCA, and the fear of prosecution
7 | for violating it, | would do so.
8 | declare under penalty of perjury that the foregoing is true and correct.
9 | Executed within the United States on March 25, 2019.
10
11 ' /
12 ﬁ 7\ S %
13 SteverrRupp
Declarant
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF STEVEN RUPP IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, DECLARATION OF STEVEN
DEMBER IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
Defendant. Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Cheryl Johnson,
Christopher Seifert, Alfonso Valencia,
Troy Willis, Michael Jones, Dennis
Martin, and Richard Travis]
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DECLARATION OF STEVEN DEMBER

1, Steven Dember, am a plaintiff in the above-entitled action. 1 make this
declaration of my own personal knowledge and, if called as a witness, I could and
would testily competently to the truth of the matters set forth herein.

L. Iam a current resident of Orange County, California.

2. I am alaw-abiding, adult, citizen of the United States who is not
prohibited from owning firearms under the laws of the United States or the state of
California. I have never been found by any law enforcement agency, any court, or
any other government agency to be irresponsible, unsafe, or negligent with firearms
10 any manner.

3. I would like to acquire a semiautomatic, centerfire rifle with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA to keep in my home for self-defense and other lawful purposes, including
hunting, training, and recreation.

4, Were it not for the prohibitions in the AWCA, and the fear of
prosecution for violating it, I would acquire such a semiantomatic, centerfire rifle
with a detachable magazine.

I declare under penalty of perjury that the foregoing is true and correct.

Executed within the United Stateson  © Mandh 2.1 -, 2019.
Steven Dember
Declarant
3006
2
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF STEVEN DEMBER IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, DECLARATION OF CHERYL
JOHNSON IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
Defendant. Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
Christopher Seifert, Alfonso Valencia,
Troy Willis, Michael Jones, Dennis
Martin, and Richard Travis]
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DECLARATION OF CHERYL JOHNSON

1, Cheryl Johnson, am a plaintiff in the above-entitled action, I make this
declaration of my own personal knowledge and, if called as a witness, I could and
would testify competently to the truth of the matters set forth herein.

I.  Tama current resident of Orange County, California.

2. I am a law-abiding, adult, citizen of the United States who is not
prohibited from owning firearms under the laws of the United States or the state of
California. I have never been found by any law enforcement agency, any coutt, or
any other government agency to be irresponsible, unsafe, or negligent with firearms
in any manner.

3. I would like to acquire a sermautomatic, centerfire rifle with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA to keep in my home for self-defense and other lawful purposes, including
hunting, training, and recreation.

4,  Were it not for the prohibitions in the AWCA, and the fear of
prosecution for violating it, I would acquire such a semiautomatic, centerfire rifle
with a detachable magazine,

I declare under penalty of perjury that the foregoing is true and correct.
Executed within the United States on %;@ﬁ Y. ,2019.

Cheryl Johnso
Declarant

2 3009
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF CHERYL JOHNSON IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin

3010
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE

Plaintiffs, DECLARATION OF
CHRISTOPHER SEIFERT IN
Vs. SUPPORT OF PLAINTIFFS’
MOTION FOR SUMMARY
XAVIER BECERRA, in his official JUDGMENT

capacity as Attorney General of the

State of California, Hearing Date: May 31, 2019
Hearing Time: 10:30 a.m.
Defendant. Courtroom: 10A
Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
Cheryl Johnson, Alfonso Valencia, Troy
Willis, Michael Jones, Dennis Martin,
and Richard Travis]
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DECLARATION OF CHRISTOPHER SEIFERT

I, Christopher Seifert, am a plaintiff in the above-entitled action. | make this
declaration of my own personal knowledge and, if called as a witness, | could and
would testify competently to the truth of the matters set forth herein.

1. | am a current resident of Orange County, California.

2. | am a law-abiding adult who is not prohibited from owning firearms
under the laws of the United States or the state of California. | have never been
found by any law enforcement agency, any court, or any other government agency to
be irresponsible, unsafe, or negligent with firearms in any manner.

3. | own a semiautomatic, centerfire rifle with a non-fixed magazine,
making it a Category 3 “assault weapon” under the latest amendment to the AWCA.

4, The AWCA prohibits me from engaging in certain activities with my
registered “assault weapon” that are otherwise lawful with any other firearm not
classified as an “assault weapon.” But for the AWCA’s restrictions | would engage
in such activities.

5. | also own a frame or “lower receiver” of a firearm that I wish to
assemble into a fully functioning semiautomatic, center-fire rifle with a detachable
magazine that has a pistol grip, flash suppressor, and adjustable stock, and that is
less than 30 but more than 26 inches in overall length.

6. | acquired the firearm with the magazine for use in my home for self-
defense and other lawful purposes, like hunting, training, and recreation.

7. | am concerned that if multiple intruders attack me while at home, | will
require assembling my firearm frame into such a configuration to effectively protect
myself and others in my home.

8. | believe that not being able to immediately assemble my firearm frame
into such a configuration will impact my ability to effectively defend myself and
others in my home.

Q. Because the AWCA bars residents from acquiring, transferring, or
2 3012
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possessing “assault weapons”, I will be continuously and irreparably harfned by the
ongoing deprivation of my individual, fundamental right to possess and use
commonly possessed firearms for lawful purposes, including-in-heme seff-defense,
without risking criminal prosecution.

10.  I'would also like to acquire new semiautomatic, centerfire rifles with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA. Were it not for the prohibitions in the AWCA, and the fear of prosecution
for violating it, I would do so.

1 declare under penalty of perjury that the foregoing  is true and corgect.

Executed w1thm the United States on 23' mnaa-\ ,2019.
A ——
Chrigtopher Seifert ‘
Declarant l
-~ .
3013
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF CHRISTOPHER SEIFERT IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin

3014
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, DECLARATION OF ALFONSO
VALENCIA IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
Defendant. Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
Cheryl Johnson, Christopher Seifert,
Troy Willis, Michael Jones, Dennis
Martin, and Richard Travis]

1 3015
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DECLARATION OF ALFONSO VALENCIA

I, Alfonso Valencia, am a plaintiff in the above-entitled action. I make this
declaration of my own personal knowledge and, if called as a witness, I could and
would testify competently to the truth of the matters set forth herein.

1. I am a current resident of Orange County, California.

2. I am a law-abiding, adult, citizen of the United States, and a former Los
Angeles Deputy Sheriff, who is not prohibited from owning firearms under the laws
of the United States or the state of California. I have never been found by any law
enforcement agency, any court, or any other government agency to be irresponsible,
unsafe, or negligent with firearms in any manner.

3. I would like to acquire a semiautomatic, centerfire rifle with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA to keep in my home for self-defense and other lawful purposes, including
hunting, training, and recreation.

4. Were it not for the prohibitions in the AWCA, and the fear of
prosecution for violating it, I would acquire such a semiautomatic, centerfire rifle
with a detachable magazine, having one or more of the features that would make it a
prohibited “assault weapon” under California law.

I declare under penalty of perjury that the foregoing is true and correct.

Executed within the United States on March 25, 2019.

AN
Alfonso Valencia’ Y’
Declarant ‘
2
DECLARATION OF ALFONSO VALENCIA 30
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF ALFONSO VALENCIA IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin

3017
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, DECLARATION OF TROY WILLIS
IN SUPPORT OF PLAINTIFFS’
VS. MOTION FOR SUMMARY
JUDGMENT
XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
Defendant. Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
Cheryl Johnson, Christopher Seifert,
Alfonso Valencia, Michael Jones,
Dennis Martin, and Richard Travis]

1 3018
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DECLARATION OF TROY WILLIS

I, Troy Willis, am a plaintiff in the above-entitled action. | make this
declaration of my own personal knowledge and, if called as a witness, | could and
would testify competently to the truth of the matters set forth herein.

1. | am a current resident of Riverside County, California.

2. | am a law-abiding adult, citizen of the United States, and a retired
reserve officer for the Indio Police Department who is not prohibited from owning
firearms under the laws of the United States or the state of California. | have never
been found by any law enforcement agency, any court, or any other government
agency to be irresponsible, unsafe, or negligent with firearms in any manner.

3. | own a semiautomatic, centerfire rifle with a non-fixed magazine,
making it a Category 3 “assault weapon” under the latest amendment to the AWCA.

4, | acquired the firearm with the magazine for use in my home for self-
defense and other lawful purposes, like hunting, training, and recreation.

5. The AWCA prohibits me from engaging in certain activities with my
registered “assault weapon” that are otherwise lawful with any other firearm not
classified as an “assault weapon.” But for the AWCA’s restrictions | would engage
in such activities.

6. Because the AWCA bars residents from acquiring, transferring, or
possessing “assault weapons”, I will be continuously and irreparably harmed by the
ongoing deprivation of my individual, fundamental right to possess and use
commonly possessed firearms for lawful purposes, including in-home self-defense,
without risking criminal prosecution.

7. | would also like to acquire new semiautomatic, centerfire rifles with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA. Were it not for the prohibitions in the AWCA, and the fear of prosecution
for violating it, | would do so.

111
2 3019
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| declare under penalty of perjury that the foregoing is true and correct.
Executed within the United States on March 25, 2019.

Declarant

3
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF TROY WILLIS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin

3021
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C. D. Michel — SBN 144258
cmichel@michellawyers.com

Sean A. Brady — SBN 262007
sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 East Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION
STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
Plaintiffs, DECLARATION OF MICHAEL
JONES IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
Defendant. Judge: Josephine L. Staton

[Filed concurrently with Notice of
Motion for Summary Judgment,
Memorandum of Points and Authorities,
Statement of Uncontroverted Facts and
Conclusions of Law, Request for
Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
Cheryl Johnson, Christopher Seifert,
Alfonso Valencia, Troy Willis, Dennis
Martin, and Richard Travis]

1 3022
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DECLARATION OF MICHAEL JONES

I, Michael Jones, am a plaintiff in the above-entitled action. | make this
declaration of my own personal knowledge and, if called as a witness, | could and
would testify competently to the truth of the matters set forth herein.

1. | am a current resident of Orange County, California.

2. | am a law-abiding adult who is not prohibited from owning firearms
under the laws of the United States or the state of California. | have never been
found by any law enforcement agency, any court, or any other government agency to
be irresponsible, unsafe, or negligent with firearms in any manner.

3. | own a semiautomatic, centerfire rifle with a non-fixed magazine and a
pistol grip, flash suppressor, and adjustable stock, making it a Category 4 “assault
weapon” under the latest amendment to the AWCA. Because this firearm was
reclassified as an “assault weapon,” [ was forced to modify my firearm to ensure it
was no longer considered an “assault weapon” and therefore lawful to possess.

4, | acquired the firearm with the magazine for use in my home for self-
defense and other lawful purposes, like hunting, training, and recreation.

5. Because the AWCA bars residents from acquiring, transferring, or
possessing “assault weapons”, I will be continuously and irreparably harmed by the
ongoing deprivation of my individual, fundamental right to possess and use
commonly possessed firearms for lawful purposes, including in-home self-defense,
without risking criminal prosecution.

6. | would also like to acquire new semiautomatic, centerfire rifles with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA. Were it not for the prohibitions in the AWCA, and the fear of prosecution
for violating it, | would do so.

111
111

111
2 3023

DECLARATION OF MICHAEL JONES




Case 8:£mee-06786 145 0DE 7/ Btunient 13/5861e B 08/nBY1 P4 Hagd 8ast 45PalyedD #:3266

O 0 3 N i R W N

NN NN NN NN N ek e e d e e e
O 1 O W AW = O O 0N R WY e O

I declare under penalty of perjury that the foregoing 1s true and correct.

Executed within the United States on Ao lo 2]

-~ e

, 2019.

Michael Tones
Declarant

3
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF MICHAEL JONES IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin

3025

CERTIFICATE OF SERVICE




Case®13¢-AR0e¥tI08AHR0etnikkn 7828, [ikiEnty/ 21, Page 1% 2f 48%e ID

#:3268
'l C. D. Michel — SBN 144258
5 [ cmichel@michellawyers.com
Sean A. Brady — SBN 262007
3 [ sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
4 | mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
5 | 180 East Ocean Boulevard, Suite 200
6 Long Beach, CA 90802
Telephone: 562-216-4444
7 | Facsimile: 562-216-4445
8 | Attorneys for Plaintiffs
9
10 UNITED STATES DISTRICT COURT
11 CENTRAL DISTRICT OF CALIFORNIA
12 SOUTHERN DIVISION
13 STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
14
Plaintiffs, DECLARATION OF DENNIS
15 MARTIN IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR
16 SUMMARY JUDGMENT
17 | XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
18 | State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
19 Defendant. Judge: Josephine L. Staton
20 [Filed concurrently with Notice of
1 Motion for Summary Judgment,
Memorandum of Points and Authorities,
79 Statement of Uncontroverted Facts and
Conclusions of Law, Request for
23 Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
24 Cheryl Johnson, Christopher Seifert,
Alfonso Valencia, Troy Willis, Michael
25 Jones, and Richard Travis]
26
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DECLARATION OF DENNIS MARTIN

I, Dennis Martin, am a plaintiff in the above-entitled action. | make this
declaration of my own personal knowledge and, if called as a witness, | could and
would testify competently to the truth of the matters set forth herein.

1. | am a current resident of Kern County, California.

2. | am a law-abiding citizen of the United States who is not prohibited
from owning firearms under the laws of the United States or the state of California. |
have never been found by any law enforcement agency, any court, or any other
government agency to be irresponsible, unsafe, or negligent with firearms in any
manner.

3. | own a semi-automatic, center-fire rifle with a non-fixed magazine and
a pistol grip, flash suppressor, and adjustable stock, making it an “assault weapon”
under the latest amendment to the AWCA. Because this firearm was reclassified as
an “assault weapon,” I registered my firearm with the California Department of
Justice as an ““assault weapon.”

4. Because my lawfully owned firearm was recently classified and
registered as an “assault weapon,” the AWCA and its related regulations prohibit me
from replacing my firearm’s “bullet button” with a standard magazine release. But
for the provisions of the AWCA and its related regulations, | would immediately
replace my firearm’s “bullet button” with a standard magazine release.

5. The AWCA prohibits me from engaging in certain activities with my
registered “assault weapon” that are otherwise lawful with any other firearm not
classified as an “assault weapon.” But for the AWCA’s restrictions | would engage
in such activities.

6. Because the AWCA bars residents from acquiring, transferring, or
possessing “assault weapons”, I will be continuously and irreparably harmed by the
ongoing deprivation of my individual, fundamental right to possess and use

commonly possessed firearms for lawful purposes, including in-home self-defense,
2 3027
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without risking criminal prosecution.

7. T would also like to acquire new semiautomatic, centerfire rifles with a
detachable magazine, having one or more of the features that is prohibited by the
AWCA. Were it not for the prohibitions in the AWCA, and the fear of prosecution
for violating it, T would do so.

I declare under penalty of pegjury that the foregoing is true and correct,

Executed within the United States on = ] M ,2019.
Dennis Martin 7
Declarant
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen
years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF DENNIS MARTIN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin
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'l C. D. Michel — SBN 144258
5 [ cmichel@michellawyers.com
Sean A. Brady — SBN 262007
3 [ sbrady@michellawyers.com
Matthew D. Cubeiro — SBN 291519
4 | mcubeiro@michellawyers.com
MICHEL & ASSOCIATES, P.C.
5 | 180 East Ocean Boulevard, Suite 200
6 Long Beach, CA 90802
Telephone: 562-216-4444
7 | Facsimile: 562-216-4445
8 | Attorneys for Plaintiffs
9
10 UNITED STATES DISTRICT COURT
11 CENTRAL DISTRICT OF CALIFORNIA
12 SOUTHERN DIVISION
13 STEVEN RUPP, et al., Case No.: 8:17-cv-00746-JLS-JDE
14
Plaintiffs, DECLARATION OF RICHARD
15 TRAVIS IN SUPPORT OF
Vs. PLAINTIFFS’ MOTION FOR
16 SUMMARY JUDGMENT
17 | XAVIER BECERRA, in his official
capacity as Attorney General of the Hearing Date: May 31, 2019
18 | State of California, Hearing Time: 10:30 a.m.
Courtroom: 10A
19 Defendant. Judge: Josephine L. Staton
20 [Filed concurrently with Notice of
1 Motion for Summary Judgment,
Memorandum of Points and Authorities,
79 Statement of Uncontroverted Facts and
Conclusions of Law, Request for
23 Judicial Notice, Declarations of Sean A.
Brady, Steven Rupp, Steven Dember,
24 Cheryl Johnson, Christopher Seifert,
Alfonso Valencia, Troy Willis, Michael
25 Jones, and Dennis Martin]
26
27
28 | 3030
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DECLARATION OF RICHARD TRAVIS

I, Richard Travis, am the Executive Director for Plaintiff CALIFORNIA
RIFLE & PISTOL ASSOCIATION, INCORPORATED (hereafter “CRPA”). I make
this declaration of my own personal knowledge and, if called as a witness, | could
and would testify competently to the truth of the matters set forth herein.

1. CRPA is a non-profit membership and donor-supported organization
classified under IRC section 501(c)(4) and incorporated under the laws of California
with its headquarters in Fullerton, California.

2. Founded in 1875, the CRPA seeks to defend the Second Amendment
and advance laws that protect the rights of individual citizens. CRPA works to
preserve the constitutional and statutory rights of gun ownership, including the right
to self-defense, the right to hunt, and the right to keep and bear arms. CRPA is also
dedicated to promoting the shooting sports, providing education, training, and
organized competition for adult and junior shooters. CRPA’s members include law
enforcement officers, prosecutors, professionals, firearms experts, and members of
the public.

3. CRPA Works to preserve the constitutional rights of all law-abiding
individuals, including the fundamental right to keep and bear commonly owned
firearms for the core lawful purpose of self-defense.

4, I know members of Plaintiff CRPA who own semi-automatic, centerfire
rifles with non-fixed magazines that were forced to register their firearm as an
“assault weapon” with the California Department of Justice before July 1, 2018.
These members are prohibited under the AWCA and its related regulations from
replacing their firearm’s “bullet button” with a standard magazine release, and but
for those restrictions would do so.

5. I know of members of Plaintiff CRPA who own firearms that were
previously registered as “assault weapons,” including Category 1, Category 2, and

Category 3 firearms.
2 3031
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6. Members of Plaintiff CRPA who lawfully own registered “assault
weapons” are prohibited by the AWCA and its related regulations from engaging in
certain activities that are otherwise lawful with any other firearm not classified as an
“assault weapon,” and but for those restrictions would engage in such activities with
their registered “assault weapon.”

7. I know of members of Plaintiff CRPA who, but for the AWCA and its
related regulations, would acquire, transfer, and/or possess firearms classified as
“assault weapons,” and are continuously and irreparably harmed by the ongoing
deprivation of their individual, fundamental right to possess and use commonly
possessed firearms for lawful purposes, including in-home self-defense, without
risking criminal prosecution.

| declare under penalty of perjury that the foregoing is true and correct.
Executed within the United States on March 25, 20109.

.-r-"'ff-;_f'd*:";:_;
e
Richard Travis

Declarant
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CERTIFICATE OF SERVICE
IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case Name: Rupp, et al. v. Becerra
Case No.: 8:17-cv-00746-JLS-JDE

IT ISHEREBY CERTIFIED THAT:

years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long
Beach, California 90802.

| am not a party to the above-entitled action. | have caused service of:

DECLARATION OF RICHARD TRAVIS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

on the following party by electronically filing the foregoing with the Clerk of the
District Court using its ECF System, which electronically notifies them.

Xavier Becerra

Attorney General of California
Peter H. Chang

Deputy Attorney General

E-mail: peter.chang@doj.ca.gov
John D. Echeverria

Deputy Attorney General

E-mail: john.echeverria@doj.ca.gov
455 Golden Gate Ave., Suite 11000
San Francisco, CA 94102

| declare under penalty of perjury that the foregoing is true and correct.
Executed March 25, 2019.

/s/Laura Palmerin
Laura Palmerin

I, the undersigned, am a citizen of the United States and am at least eighteen
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1 | XAVIER BECERRA
Attorney General of California
2 | MARK R. BECKINGTON
Supervising Deputy Attorney General
3 | JOHN D. ECHEVERRIA
Deputy Attorney General
4 | PETER H. CHANG
Deputy Attorney General
5 | State Bar No. 241467
455 Golden Gate Avenue, Suite 11000
6 | San Francisco, CA 94102-7004
Telephone: (415) 510-3776
7 Fax:s415)703—1234 .
E-mail: Peter.Chang@doj.ca.gov
8 | Attorneys for Defendant Xavier Becerra
9
10 IN THE UNITED STATES DISTRICT COURT
11 FOR THE CENTRAL DISTRICT OF CALIFORNIA
12 SOUTHERN DIVISION
13
14
s STEVEN RUPP, et al.,, 8:17-cv-00746-JLS-JDE
Plaintiffs, | DECLARATION OF PETER H.
16 CHANG IN SUPPORT OF
V. DEFENDANT’S MOTION FOR
17 SUMMARY JUDGMENT
XAVIER BECERRA, in his official
18 | capacity as Attorney General of the Date: May 31, 2019
State of California, et al., Time: 10:30 a.m.
19 Courtroom: 10A .
Defendants. | Judge: Hon. Josephine L. Staton
20 Trial Date:  N/A
. Action Filed: April 24,2017
22
23
24
25
26
27
28
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1 | I, Peter H. Chang, hereby declare and state the following:
2 1. Tam a Deputy Attorney General at the California Department of Justice
3 | and serve as counsel to Attorney General Xavier Becerra in the above-titled matter.
4 2. I'made this declaration in support of Defendant’s Motion for Summary
5 | Judgement. Unless otherwise stated, I have personal knowledge of the facts set
6 | forth herein and am competent to testify thereto.
7 3. Attached are true and accurate copies of the following exhibits:
8 Exhibit o  Descring Page
9 Number ocument Description Number
1 Expert Report and Declaration of John Donohue 1-117
10 (Donohue Rpt.)
2 Expert Report and Declaration of Blake Graham 118-132
11 (Graham Rpt.)
12 3 Expert Report and Declaration of Michael Mersereau 133-143
(Mersereau Rpt.)
13 4 Expert Report and Declaration of Christopher Colwell 144-192
(Colwell Rpt.)
14 5 Expert Report and Declaration of Lucy Allen (Allen 193-231
Rpt.)
15 6 Updated Table and Appendix B to Expert Report of 232-244
16 Lucy Allen (Exhibit 80 to Lucy Allen Deposition)
7 Rebuttal Expert Report and Declaration of John 245-254
17 Donohue
8 Rebuttal Expert Report and Declaration of Blake 255-262
18 Graham
19 9 Excerpts of Transcript of the Deposition of John 263-289
Donohue
20 10 Excerpts of Transcript of the Deposition of Blake 290-341
Graham
21 11 Excerpts of Transcript of the Deposition of Michael 342-393
Mersereau
22 12 Excerpts of Transcript of the Deposition of Christopher 394-435
23 Colwell
13 Excerpts of Transcript of the Deposition of Lucy Allen 436-471
24 (Allen Dep.)
14 Excerpts of Transcript of the Deposition of J. Buford 472-583
25 Boone (Boone Dep.)
26 15 Excerpts of Transcript of the Deposition of Gary Kleck 584-730
(Kleck Dep.)
27 16 Excerpts of Transcript of the Deposition of Stephen 731-877
’8 Helsley (Helsley Dep.)
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15;‘2:53 Document Description Nlll):;lglfer

17 Violence Policy Center, Bullet Buttons: The Gun 878-888
Industry's Attack on California's Assault Weapons Ban
(2012)

18 Defendant's Second Supplemental Response to Plaintiff 889-905
Troy Willis's First Set of Interrogatories

19 Excerpt of United States Army, Rifle Marksmanship 906-926
M16/M4 - Series Weapons (2008)

20 Brady Center to Prevent Gun Violence, Assault 927-989
Weapons "Mass Produced Mayhem" (2008)

21 Excerpts of Bureau of Alcohol, Tobacco, and Firearms, 990-1042
Department of the Treasury Study on the Sporting
Suitability of Modified Semiautomatic Assault Rifles
(1998)

22 Bureau of Alcohol, Tobacco, and Firearms, Report and 1043-1061
Recommendation on the Importability of Certain
Semiautomatic Rifles (1989) (ATF Rpt.)

23 Christopher S. Koper, et al., Criminal Use of Assault 1062-1070
Weapons and High-Capacity Semiautomatic Firearms:
an Updated Examination of Local and National
Sources, 95 Journal of Urban Health 3, 313-321 (2017)
(Koper Article)

24 Colt.com, AR15A4 Advertisement 1071-1071

25 Colt.com, About Colt Rifles 1072-1073

26 David S. Fallis, Data Indicate Drop in High-Capacity 1074-1077
Magazines During Federal Gun Ban, Washington Post
(Jan. 10, 2013)

27 H.R. Rep. No. 103-489, Public Safety and Recreational 1078-1123
Firearms Use Protection Act (H.R. Rep. 103-489)

28 Mark Follman, et al., More than Half of Mass Shooters 1124-1127
Used Assault Weapons and High-Capacity Magazines,
Mother Jones (Feb. 27, 2013)

29 S.B. 880 Report, 2015-2016 Reg. Sess., Assembly 1128-1138
Committee on Public Safety (June 14, 2016) (S.B. 880
Rpt.)

30 U.S. Department of Justice, Office of Justice Programs, | 1139-1242
National Institute of Justice, Selection and Application
Guide 0101.06 to Ballistic-Resistant Body Armor (2014)

31 Violence Policy Center, “Officer Down”: Assault 1243-1271
Weapons and the War on Law Enforcement (2003)

32 Violence Policy Center, The Militarization of the U.S. 1272-1324

Civilian Firearms Market (2011)
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Exhibit
Number

Document Description

Page
Number

33

Violence Policy Center, Firearm Justifiable Homicides
and Non-Fatal Self-Defense Gun Use: An Analysis of
Federal Bureau of Investigation and National Crime
Victimization Survey Data (2018)

1325-1342

34

California Senate Bill 23, 1999 Cal. Stat. ch. 129 (S.B.
23)

1343-1456

35

Guns & Ammo: The New Breed of Assault Rifle,
Tomorrow's State-of-the-Art Sporting Rifle (July 1981)
(July 1981 Guns & Ammo)

1457-1469

36

Damien Cave and Charlotte Graham-McLay, New
Zealand to Ban Military-Style Semiautomatic Guns,
Jacinda Arden Says, New York Times (March 20, 2019)

1470-1490

37

Kaylee Hartung, et al., Soneman Douglas shooting. Now
parents are urged to be alert, CNN (March 25, 2019)

1491-1502

38

Panagiotis K. Stefanopoulos, et al., Gunshot wounds: A
review of ballistics related to penetrating trauma,
Journal of Acute Disease, 178-185 (2014)

1503-1510

39

United States Census Bureau, Quick Facts: California
(available at https://www.census.gov/quickfacts/ca)

1511-1515

40

Law Center to Percent Gun Violence, The California
Model: Twenty Years of Putting Safety First

1516-1523

41

U.S. DOJ Press Release, California Man Charged with
Conspiring to Provide Material Support to Terrorism
and Being 'Straw Purchaser' of Assault Rifles Ultimately
Used in San Bernardino, California, Attack (Dec. 17,
2015)

1524-1526

42

Excerpt of National Shooting Sports Foundation, NSSF
Report: Modern Sporting Rifle (MSR) Comprehensive
Consumer Report (2013)

1527-1535

43

Excerpt of National Shooting Sports Foundation, NSSF

Report 2017 Edition: Firearms Retailer Survey Report,
Trend Data 2008-2016 (2017)

1536-1537

44

FBI Training Division: FBI Academy, Quantico, VA,
Executive Summary of Justification for Law
Enforcement Partners (May 6, 2014)

1538-1543

45

Violence Policy Center, Key Points About Assault
Weapons

1544-1544

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.
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Executed on March 25, 2019, at San Francisco, California.

/s/ Peter H. Chang

Peter H. Chang
Deputy Attorney General
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THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

RUPP, et al., 8:17-cv-00746-JL.S-JDE

Plaintiffs, | EXPERT REPORT OF
JOHN J. DONOHUE
V.

XAVIER BECERRA, in his official
capacity as Attorney General of the
State of California; et al.,

Defendants.

BACKGROUND AND QUALIFICATIONS

L. I am the C. Wendell and Edith M. Carl_smith Professor of Law at Stanford Law -

School. (A copy of my complete cv is attached as Exhibit A.) After earning a law degree from
" Harvard and a Ph.D. in economics from Yale, I have been a member of the legal academy since

1986. I have previously held tenure;d positions as a chaired professor at both Yale Law School
and Northwestern Law School. I have also been a visiting professor at a number of prominent
law schools, including Harvard, Yale, the University of Chicago, Cornell, the University of
Virginia, Oxford, Toin Umver81ty (Tokyo), St. Gallens (SW1tzerland), and Renmin University
(Beijing).

2. - At Stanford, I regularly teach a course on empirical law ‘and economics issues
involving crime and criminal justice, and I have previously taught similar courses at Yale Law

-School, Tel Aviv University Law School, the Gerzensee Study Center in Switzerland, and St.

Def. Exhibit 1
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Gallen University School of Law in Switzerland. Since gun crime is such an important aspect of
American criminal justice, my courses evaluate both the nature of gun regulation in the United
States and the impact of gun regulation (or the lack thereof) on crime, which is an important part
of my research, about which I have published extensively (as reflected in my c.v.). I have also
consistently taught courses on law and statistics for two decades.

y 3. ' TamaResearch Associate of the National Bureau of Economic Research, and a
member of the American Academy of Arts and Sciences. I was a Fellow at the Center for
Advanced Studies in Behavioral Sciences in 2000-01 and served as the co-editor (handling
empirical articles) of the American Law and Economics Review for six years. I have also sérved
as the President of the American Law and Economics Association and as Co-President of the
Society of Empirical Legal Studies.

4. I am. also a member of the Committee on Law and Justice of the National
Res_earch Council (“NRC”), which “reviews, synthesizes, and proposes research related to crime, |
law enforcement, and the administration of justic‘e, and provides an intellectual resource for
federal agencies and private groups.” (Sée http://www7 .national-academies.org/claj/ online for
more information about the NRC.) |

5. I filed an expert declaration in each of two cases involving a National Rifle
Association (“NRA”) challenge to city restrictions on the possession of large-capacity
magazines: Fyock v. City of Sunnyvale, United States District Court (N.D. Cal.), January 2014;
Herrera v. San Francisco, United Stateé District Court (N.D. Cal.), J anﬁary 2014.

6. L also filed an expert declaration in a case involving an NRA challenge to
Maryland’s restrictions on assault weapons and large-capacity magazines: Tardy v. O 'Malley,

United States District Court (District of Maryland), February 2014. I filed an expert declaration,

Def. Exhibit 1
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and provided expert testimony, in response to a motion for a pfeliminary injunction in a case
involving a challenge to New Jersey’s restrictions on large-capacity magazines in Association of
New Jersey Rifle & Pistol Clubs, Inc. v. Grewal, No. 3:18—cv-10507-PGS-LHG (D.N.J.)

7. In all these cases, the relevant gun regulations have (ultimately) been sustained in
the relevant federal appellate courts (and in the New Jersey case the requested preliminary
injunction to bar the implementation of the ban on high capacity magazines was denied on
September 28, 2018).

8. I also filed (June 1, 2017) an expert declaration in a case involving a challenge to
California’s restrictions on carrying of weapons in public in Flanagan v. Becerra, United States
District Court (C.D. Cal.), Case No. _2:16-0V-06164-JAK-AS and expert declarations on June 4,
2017 and June 16,2017 in two separate cases challenging California’s ban on the possession of
large-capacity magazines: Duncan v. Becerra, Unitgd States District Court (S.D. Cal.), Case No.
17-¢v-1017-BEN-JLB and Weise v. Becerra, United States District Court (E.D. Cal.), Case No.
2:17-cv-00903-WBS-KJN.

9. Finally, I recently filed an expert declaration in a case involving a challenge to
Vermont’s restrictions on large-capacity magazines in Vermont Federation of Sportsmen’s Clubs
v. Birmingham, No. 224-4-18 Wncv (Vermont Superior Court, Washington Unit).

10.  Thave been retained in this case by the California Attorney General. Iam being
compensated for my services in this matter at my usual government rate of $425 per hour for
consultation, review of documents, and preparation of my report, and $850 per hour for

deposition.

Def. Exhibit 1
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SUMMARY OF CONCLﬁSIONS

11.  The problem of public mass shootings in the United Stlates is a serious national
problem that imposes substantial burdens on the American public far beyond the growing
numbers of dead and injured victims that are besieged every year. Since so many of these
shootings are committed by previously law-abiding citizens with no basis under currerit law to
prevent them from possessing firearms and since such a large proportion of them die in the
coﬁrse of their deadly massacres, the available public-policy options to address this growing
problem are limited. The empirical evidenée indicates that efforts to arm the public with
increased gun carrying is self-defeating since such measures generate substantial increases in
violent crime.!

12. It isasound, evidenced-based, and longstanding harm-reducing strategy virtually
uniformly embraced throughout the developed world for governments to place constraints on
weapons because of the harm that weapons can inflict. Restrictions on weaponry most éuitable
for battlefield use — such as those prohibited under California’s assault weapons ban -- sit
comfortably in this appropriate regulatory approach and can be expected to reduce deafhs _and
injury from gun violence. Indeed, gun massacres fell substantially during the ten years of the
federal assault weapons ban, and then rose sharply when the ban was lifted in 2004. FBI data
show that the problem of active shooters inflicting mayhem on the public has been rising

substantially since the end of the federal assault weapons ban.

I See Donohue, John, Abhay Aneja, and Kyle Weber, 2018, “Right-to-Carry Laws and
Violent Crime: A Comprehensive Assessment Using Panel Data and a State-Level Synthetic
Controls Analysis,” NBER Working Paper w23510, www.nber.org/papers/w23510.

Def. Exhibit 1
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13. One of the factors that led to the selection of assault rifles for use by the U.S.
military was that they could generate such devastating and lethal wounds on the battlefield. This
very fact underscores why any effort to reduce the death toll and the proliferation of the
damaging wounds from mass shootings would seek to remove these weapons from the arsenal
available to those who would turn them on the public.

14.  Bans on assault weapons have little or no effect on the ability of individuals to
possess weapons for self-defense in the home but should have a restraining impact on the
effectiveness of those who have the criminal intent to kill as many individuals as possible. The .
assault weapons ban is thus well-tailored to limit the behavior of criminals engaging in the most
dangerous forms of violent criminal behavior, and at the same time is likely to have little or no
impact on the defensive capabilities of law-abiding citizens. This is especially true since the
banned assault weapons are notably iil-suited for self-defense in the home because of their high
penetration capacity, which leads their bullets to easily penetrate walls, thereby endangering
other lawful occupants. Moreover, to the extent these weapons impose greater risks to law
enforcement, one would expect that their presence would encumber police in ways that would
put upwafd pressure on crime generally.?

15. It is my opinion that if, rather than allowing the federal assault weapons ban to
-lapse in 2004, the country had moved to a more complete ban, many of the gun tragedies of
recent years would have been far less deadly and damaging to countless individuals who have
been maimed and injured throughout the United Statés. California’s ban on assault weapons is

one tool in the important governmental effort to reduce the likelihood that Californians will be

2 Id. (discussing the value of police in reducing crime and describing how the
proliferation of dangerous weapons impairs police effectiveness).
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killed in mass shootings by making it incrementally harder for prospective mass shooters to
equip themselves with weapons that are both uniquely appealing to their criminal aspirations as
well as uniquely designed to aid in their homicidal rampages.

16.  Over the last few decades, the number of households owning firearms has been
declihing, curréntly down to about 31 percent of American households. At the same time, the
growth in gun purchases reflects the highly concentrated rate of ownership with 20 percent of
gunowners now owning 60 percent of the nation’s firearms. Presumably, the ownership of
assault weapons is at least as concentrated as gun ownership, but the fact that most Americaps
favor bans on assault weapons underscores the fact that only a relatively small minority of
Americans owns these weapons.

17.  The current level of assault weapons in circulation in the nation should have no
bearing on whether the state of California is able to address the socially damaging and worsening
problem of public mass shooting. A federal ban on assault weapons did, and could in the future,
greatly curtail the number of assault weapons in circulation. A state’s power to protect its *
citizeﬁry cannot be lost simply because other jurisdictions either fail to take or delay in adopting
such protective measures, especially when the threat from failing to act grows worse over time as
in the case of puBlic mass shootings.

DISCUSSION

Gun Ownership Is Becoming More Concentrated in a Declining Portion of the Population

18. A discussion of the social science literature concerning gun ownership rates must
begin with the General Social Science Survey (GSS), which is an annual survey conducted by
the National Opinion Research Center, headquartered at the University of Chicago. The GSS is

widely regarded by social science researchers as the most reliable indicator of national social
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trends, in part because of its professional implementation of face-to-face interviews using a very
large sample sizev(the latest GSS data comes from 2,867 respondents versus roughly 1000 in a
typical telephone survey) with a high response rate (always in excess of 70 percent versus
telephone survey responses which have fallen below 10 percent in recent surveys). See Pew
Research Center, “Assessing the Representativeness of Public Opinion Surveys,” (May 15,
2012); http://www.people-press.org/2012/05/15/assessing-the-representativeness-of-public-
opinion-surveys/.

19. GSS data from 2016, the most recent year that data is available, states that 30.8%
of American households ha\}e at least one gun, and that 20.5% of adults personally own a gun.
See Donohue & Rabbani, “Recent Trends in American Gun Prevalence,” (attached as Exhibit B).
A carefully executed 2015 national survey showed that 34% of households owned guns, and that
ownership of private firearms is highly concentrated among a small percentage of gun owners.’

20.  This is a considerable drop from the approximately 5 0% of United States
households with one or more guns in the late 1970s, as reflected in GSS surveys. See Donohue
& Rabbani, supra. Other national surveys show similar results, such as research by the Pew
Research Center and the National Behavioral Risk Factor Surveillance Sys‘éem, which both find a
persistent decline in household gun ownership over the past several decades. A recent report
from the Pew Research Center states:

The Pew Research Center has. tracked gun ownership since 1993, and our surveys largely
confirm the General Social Survey trend. In our December 1993 survey, 45% reported

having a gun in their household; in early 1994, the GSS found 44% saying they had a gun
in their home. A January 2013 Pew Research Center survey found 33% saying they had a

3Azrael et al., “The Stock and Flow of US Firearms: Results from the 2015 National
Firearms Survey,” (Russell Sage Foundation J. Soc. Sci., forthcoming (2018) (attached as
Exhibit C).
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gun, rifle or pistol in their home, as did 34% in the 2012 wave of the General Social
Survey.*

21.  The weight of the survey evidence on gun ownership conducted over time shows
that the percentage of households with guns today is lower than it was two decades ago.’

22, The evidence that gun ownership is concentra’ged is strong and uncontradicted.
Researchers analyzing the results of a 2015 national survey found that 8% of individual gun
owners reported owning ten or more firearms—collectively accounting for 39% of the American
gun stock—and that 20% of gun owners, who owned the most guns collectively, possessed about
60% of the nation's guns.® A decade earlier, researchers found a similar pattern: a 2004 survey
indicated that 48% of gun owners possessed four or more guns and that the top 20% of firearms
owners possessed 65% of all firearms.” N

23.  The FBI publishes records of the number of background checks requested, and
such background checks are often initiated pursuant to a desired purchase of firearms. With only
a couple of exceptions, the trend has been for the number of background checks conducted to

grow every year.! Gun industry trade groups cite increased background checks and an increase

*Pew Research Center, “Section 3: Gun Ownership Trends and Demographics,”
http://www.people-press.org/2013/03/12/section-3-gun-ownership-trends-and-demographics.

SWhile the GSS in 2016 put the percentage of American households with guns at less
than 31%, the most recent Gallup survey found that 39% of American adults live in a household
that contains a gun, and 29% personally own one. There is no consensus about why Gallup’s
estimates are somewhat higher than those from the more reliable GSS (and Pew) surveys, but it
should be noted that the Gallup polls are far smaller surveys based on less reliable telephone
interviews with dramatically lower response rates than the GSS. In any event, even the Gallup
results confirm the long-term decline in the proportion of American households owning firearms.

6See Azrael et al., supra.

"Hepburn et al., “The US Gun Stock: Results from the 2004 National Firearms Survey,”
Injury Prevention 2007;13:15-19.

8See National Instant Criminal Background Check System (NICS) Firearm Checks:
Month/Year 2017, available at https://www.fbi.gov/file-repository/nics_firearm checks -
_month_year.pdf/view.
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in collections of the federal excise taxes collected on the sale of firearms and ammunition as
reflecting strong demand for firearms.’

24. - Because reliable social science data shows that the number of households that
own guns has likely dropped in recent decades, and certainly has not grown, it seems most likely
that robust gun sales can be attributed not to increasingly broad gun ownership but instead
largely to purchases of guns by members of households that previously owned guns.

25, While the precise number of American households that own assault weapons
nation_ally is uncertain,'? it is clear that most gun-owning households do nof possess these types
of weapons.

26.  Accordingly, the share of households containing an assault weapon will only be a
subset of gun owners. This minorify status of assault weapon ownership by household reflects
the judgment of most Americans that assault ‘weapons are not important to their self-defense.

27. | The limited minority status of assault weapon ownership is also underscored .by
the large majority of Americans who support bans on assault weapons. This is certainly evident
for California where the November 2016 ban on assaults weapons that is attacked in this
litigation was approved by an almost 2-1 majority. It is also true nationally. A poll conducted for
the New York Times from June 17-20, 2016 among a national sample of 1975 registered voters
found that 67 pércent of Americans favored such a ban. .Importantly, the New York Times also

polled “32 current or retired academics in criminology, public health and law, who have

See, e.g., NRA-ILA, “The Myth Of “Declining” Gun Ownership,” (Jul. 13, 2016),
available at http://dailycaller.com/2016/07/13/the-myth-of-declining-gun-ownership/.
10 Kate Irby, “Nobody knows exactly how many assault rifles exist in the U.S. — by design,”
McClatchy, February 23, 2018, https://www.mcclatchyde.com/news/nation-
world/national/article201882739.html. References to the number of guns manufactured in or
imported into the U.S. can be misleading since they may fail to distinguish between guns
provided to the military or guns subsequently transported, legally or illegally, to other countries.
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published extensively in peer-reviewed academic journals on gun policy” to ask them what
measures would be most effective in dealing with America’s mass shooting problem, and an
assault weapons ban was deemed overall by this panel to be the single most effective measure.!!

28. Less than a year later, a Pew Research Center survey among 3,930 adults
(conducted from March 13-27 and April 4-18, 2017) showed broad opposition to assault
weapons across the political spectrum.'? While overall, 68 percent favored banning assault
weap('ms, even a solid 54 percent of Republicans (or those who lean Republican), as well as an
overwhelming 80 percent of Democrats (or those leaning in that direct.ion) did s0."? Note that
this poll was conducted prior to two of the five deadliest mass shootings in modern US history,
which occurred in October and November of 2017: “a staggering 58 people were killed and
more than 500 were hurt when [Steven Paddock] opened fire on a Las Vegas concert and at least
26 people were killed in a Texas church” only five weeks later.'*

29.  The latest Pew survey resﬁlts released on October 18, 2018 showed that the
identical percentage of Americans — 67 percent — favored bans on assault weapons and on high-

capacity magazines.'®

' The list of 32 experts included not only me, but also many strong NRA supporters:
Gary Kleck, John Lott, David Kopel, Carlisle E. Moody, and Eugene Volokh. Margot Sanger-
Katz And Quoctrung Bui, “How to Reduce Mass Shooting Deaths? Experts Rank Gun Laws,”
New York Times, October 5, 2017, https://www.nytimes.com/interactive/2017/10/05/upshot/how-
to-reduce-mass-shooting-deaths-experts-say-these-gun-laws-could-help.html.

12 Ruth Igielnik and Anna Brown, “Key takeaways on Americans’ views of guns and gun
ownership,” Pew Research Center, June 22, 2017, http://www.pewresearch.org/fact-
tank/2017/06/22/key-takeaways-on-americans-views-of-guns-and-gun-ownership/

BRyan Struyk, “Here are the gun control policies that majorities in both parties support,”
CNN, November 6, 2017, https://www.chn.com/2017/10/02/politics/bipartisan-gun-control-
policies-majorities/index.html.

4 1d.

15 Pew Research Center, “Gun Policy Remains Divisive, But Several Proposals Still
Draw Bipartisan Support,” October 18, 2018, http:/www.people-press.org/2018/10/18/gun-
policy-remains-divisive-but-several-proposals-still-draw-bipartisan-support/. This survey had
5307 respondents and was conducted from September 24 through October 7, 2018.
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Weapons Restrictions Have Historically Followed Growing Criminal Abuse

30.  Restrictions on Weaponl'y have historically corresponded with increased use and
abuse, rather than with new inventions. This makes sense because it is not necessarily
immediately clear when something new is invented whether its widespread use will have an
adverse impact on I;lelic safety. |

31.  The first group of state restrictions on weapons deemed inappropriate for civilian
use Wére adopted in the 1920s and 1930s after weapons like the Tommy gun became a preferred
weapon for gangsters.!® More recently, the sharp increases in crime in the 1980s as more
powerful weaponry started to proliferate led to a second round of restrictions limiting mégazine
capacity and banning assault wéapons, including the now expired 10 year federal éssault
weapons ban of 1994-2004.!7 State restrictions continued to be adopted following the expiration
of the federal ban, often in response to public mass shootings.

The Devastating Problem of Public Mass Shootings Is Getting Worse

32.  Any discussion of assault weapons must address the tragic problem of public
~ mass shootings. While some find comfort that the deaths from mass shootings are only a
relatively small portion of the total homicides in the United States, this fact should not obscure
that major public mass shootings cause profound damage far beyond the mere body counts of the
dead and injured.
33.  Public mass shootings are particularly high-visibiiity events that are quite
.shocking to the public and unsettling to the sense of public safety. Horrific mass shootings---

such as those perpetrated by Adam Lanza at Sandy Hook School, Stephen Paddock in Las

16 See Robert I. Spitzer, Gun Law History in the United States and Second Amendment
Rights, 80 Law & Contemp. Probs. 55, 68 (2017).

17 See 1990 N.J. Sess. Law Serv. 32 (West); Haw. Rev. Stat. Ann § 34—(8); Pub. L. 103~
322, § 110103 (Sep. 13, 1994). . '
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Vegas, or by ISIS sympathizers at Inland Regional Center in San Bernardino'® and at Pulsé in
Orlando'>-- although small in humbef compared to the total number of homicides, have
generated widespread apprehension and increased demand for effective responses from
government. It is abundantly clear that the horrors of a mass shooting such as the killing of 20
students and 6 teachers at Sandy Hook Elementary School in Newtown, Connecticut in
December 2012 inflicted psychological distress far beyond the contours of that small community
and indeed caused suffering throughout the state and indeed the entire country (and the world).
34, Although the long-term secular trend in overall crime has been benign over the
last 25 years, the opposite is true for the trend in public mass shootings. According to a report of
the Congressional Rgsearch Service, there were an average of 2.7 events public mass shootings
per year in the 1980s rising to an average of 4.5 events per year from 2010 to 201320
35. . Writing in Méy of this year, Louis Klarevas, an Associate Lecturer of Global
Affairs at the University of Massachusetts—Boston, noted:
“Last week's school shooting in Texas marks a new milestone in American history.
It's the first time we have ever experienced four gun massacres resulting in double-

digit fatalities within a 12-month period.

In October 2017, 58 were killed at a concert in Las Vegas. A month later, 26 were
killed at a church in Sutherland Springs, Texas. Earlier this year, 17 people lost their

"8Christine Hauser, San Bernardino Shooting: The Investigation So Far, N.Y. Times
(Dec. 4, 2015), http://www.nytimes.com/2015/12/05/us/san-bernardino-shooting-the-
investigation-so-far.html (on file with the Columbia Law Review) (noting fourteen were killed in
December 2015).

~ PGregor Aisch et al., What Happened Inside the Orlando Nightclub, N.Y. Times (June

12, 2016), http://www.nytimes.com/interactive/2016/06/12/us/what-happened-at-the-orlando-
nightclub-shooting.html (on file with the Columbia Law Review) (noting a gunman killed forty-
nine in a June 2016 attack).

2William J. Krouse & Daniel J. Richardson, Cong. Research Serv., R44126, Mass
Murder with Firearms: Incidents and Victims, 1999--2013, at 14--15 (2015),
http://fas.org/sgp/crs/misc/R44126.pdf [http://perma.cc/RC4C-SP48]; Mark Follman, Yes, Mass
Shootings Are Occurring More Often, Mother Jones (Oct. 21, 2014, 5:05 am),
http://www.mothetjones.com/politics/2014/10/mass-shootings-rising-harvard
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lives at a high school in Parkland, F1. And to this list we can now add the 10 people
who lost their lives at a high school in Santa Fe, Texas.”?!

36.  The latest data from the FBI underscores that the active shooter problem in the

United States is growing, as illustrated in the following figure:

Active shooter incidents on the rise, with 2017
- topping all years since 2000.

2000 2010 2017

SOURCE FBI data and the FBI's raport on active shooter incidents in the United Statesin
2016 and 2017

https://www.usatoday.com/story/news/2018/06/20/fbi-most-active- shooters dont-have-mental-
illness-get-guns-legally/718283002/

L ouis Klarevas, “After the Santa Fe massacre, bury the 'good guy with a gun’ myth:
Armed staffers won't deter shooters or keep kids safe,” ‘New York Daily News, May 22, 2018,
http://www.nydailynews.com/opinion/santa-fe-massacre-bury-good-guy-gun-myth- article-
1.4003952
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The ominous and steep upward trend in the FBI data charting the growth in active shooter
incidents is unmistakable. Not surprisingly, the number of mass shootings clearly is higher
‘following the ltermination of the federal assault weapons ban in 2004._ Indeed, the FBI noted in
its 2014 active shooter report that from 2000-2006 there were 6.4 active shooter incidents ber
year and that from 2007-2013 that number rose to 16.4 per year. The mayhem accelerated in
2014 and 2015, during which 20 incidents occurred each year,? and jumped further to 25 per
year in 2016 and 2017.2
37. In addition to the well-documented overall increase in public mass shootings in
the United States, there has been an equally dramatic rise of these events in school settings.?*
Indeed, the authors of a recent study on mass school Shootings concludes that “More people have
died or been injured in mass school shootings in the US in the past 18 years than in the entire
20th century.”® The impact of the elevated stress experienced by students and parents across the
country as vthe reality of America’s tragic mass shooting problem penetrates their éonsciousness
is undeniéble. While these horrendous gun massacres are relatively rare, each one harms tens of

millions if not hundreds of millions beyond those killed or wounded at the scene.

22 FBI, “Active Shooter Incidents in the United States in 2014 and 2015,”
file:///Users/jjd/Downloads/ActiveShooterIncidentsUS 2014-2015%20(1).pdf.

23 FBI, “Active Shooter Incidents in the United States in 2016 and 2017,”
https://www.tbi.gov/file-repository/active-shooter-incidents-us-2016-2017.pdf/view.

24 Antonis Katsiyannis, Denise K. Whitford, Robin Parks Ennis. Historical Examination
of United States Intentional Mass School Shootings in the 20th and 21st Centuries: Implications
for Students, Schools, and Society. Journal of Child and Family Studies, 2018; DOIL:
10.1007/510826-018-1096-2.

2Springer. "Rapid rise in mass school shootings in the United States, study shows:
Researchers call for action to address worrying increase in the number of mass school shootings
in past two decades." ScienceDaily. ScienceDaily, 19 April 2018.
<www.sciencedaily.com/releases/2018/04/180419131025.htm>.
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38. A considerable scientific literature has documented the significant
emotional and mental health harms that mass shootings inflict on survivors, community
members, wounded victims, active responders, and children. The consistent finding of these
studies is that mass shooting can lead to increased levels of post-traumatic étress disorder
(PTSD), anxiety, and depression.?® For example, on February 14,2008, Steven Kazmierczak
opened fire in a crowd of Northern Illinois University students, killing 5 people and wounding 17
more before killing himself. This shooting led to dramatic increases in the levels of post-
traumatic stress (PTS) symptoms in a sample of Northern Illinois University students.?’

39.  Similar findings were reported in a Norway study of survivors of the 2011
Norway shooting, when Anders Breivik killed 67 people and wounded at least 32.2 Four to five
months following the shooting, survivors were six times more likely to exhibit elevated PTS -

symptoms compared to an age- and gender-adjusted sample derived from the overall population.

26 Shultz, James M., Siri Thoresen, Brian W. Flynn, et al. 2014. “Multiple Vantage Points
on the Mental Health Effects of Mass Shootings.” Current Psychiatry Reports. 16:469, To
complete this meta-analysis of the scientific literature from 2010 to early 2014, the authors
searched the PUBMED, SCOPUS, PILOTS, PSYCINFO, and CINAHL databases using
combinations of terms for mass shooting incidents with MeSH (Medical Subject Heading)
vocabulary on mental health. '

27 Bardeen, Joseph R., Mandy J. Jumpula, and Holly K. Orcutt. 2013. “Emotional
regulation difficulties as a prospective predictors of posttraumatic stress symptoms following a
mass shooting.” Journal of Anxiety Disorders 27, no.2 (March): 188-196. This longitudinal study
assessed the presence of PTS symptoms in a sample of female undergraduates at Northern
Illinois University at three time points: T1, the starting period (pre-shooting) (n=1,045), T2, short
term post-shooting (17-100 days post-shooting, n=691), and T3, roughly 7-8 months post-
shooting (n=588). In the sample of 691 students that were assessed at T'1 and T2, clinically
significant levels of PTS rose from 20% pre-shooting to almost 50% post-shooting.

28 Dyb, Grete; Tine K. Jensen, Egil Nygaard, et al. 2014. “Post-traumatic stress reactions in
survivors of the 2011 massacre on Utoya Island, Norway.” The British Journal of Psychiatry
204, no. 5 (May): 361-367. Of the 490 survivors from the Utoya shooting invited to participate in
the study, 325 agreed. Semi-structured face-to-face interviews were conducted by health
personnel approximately 4-5 months after the shooting.
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More generally, survivors of serious gunshot injuries and multiple Victim incidents invblviilg
intentionally inflicted harm are at higher risk of experiencing PTS symptoms.?’

40.  Shultz et al. (2014) report that those who have experienced previous trauma or
ps‘ycholokgical disorders are especially vulnerable to potential mental health problems aftera
mass shooting.*® Children are more susceptible to experiencing symptoms of PTS following a
mass shooting. For example, Elklit and Kurdahl (2013) found that seven months after a mass
public shooting at a Danish high school, 35% of students reported PTS symptoms and 7% had

PTSD.?!

% Greenspan, Arlene L., and Arthur L. Kellerman. 2002, “Physical and Psychological
Outcomes 8 Months After Serious Gunshot Injury.” The Journal of Trauma: Injury, Infection and
Critical Care 53, no.4 (Oct): 709-716. This study interviewed 60 patients who were admitted to a
Level 1 trauma center for firearm-related injuries, first, at the time of their hospitalization, and
second, 8 months after they were discharged. Most respondents.indicated symptoms of PTS 8-
months post-discharge, with 39% reporting severe symptoms of intrusion and 42% reporting
severe avoidance behaviors.

Santiago, Patcho N., Robert J. Ursano, Christine L. Gray, et al. 2013. “A Systematic
Review of PTSD Prevalence and Trajectories in DSM-5 Defined Trauma Exposed Populations:
Intentional and Non-Intentional Traumatic Events.” PLoS One 8, no. 4 (April). The authors
identified 2,537 articles published from January 1, 1998 to December 31, 2010 and covering
longitudinal studies of directly exposed trauma populations. Of these articles, they closely
surveyed 58 articles that met the DSM-5 definition of having experienced a traumatic event and
assessed PTSD symptoms at two or more time points within a 12-month window. The authors
found that in the 5 studies with sufficient data, a median of 37.5% of individuals exposed to
intentional traumatic events developed PTSD.

30 Bardeen, Joseph R., Mandy J. Jumpula, and Holly K. Orcutt. 2013. “Emotion regulation
difficulties as a prospective predictors of posttraumatic stress symptoms following a mass
shooting.” Journal of Anxiety Disorders 27, no.2 (March): 188-196. (See fn 25 for description of
study). Littleton, Heather, Amie E. Grills-Taquechel, Danny Axsom, et al. 2012. “Prior Sexual
Trauma and Adjustment Following the Virginia Tech Campus Shooting: Examination of the
Mediating Role of Schemas.” Journal of Psychological Trauma 4, no.6 (Nov): 579-586. This
study had interviewed 215 Virginia Tech college women prior to the school’s mass shooting and
then followed up with them two months and then one year after the shooting. The authors
compared the post-shooting PTSD and depression symptoms of women with and without a
history of sexual trauma. The authors found that women who had experienced sexual trauma
reported significantly higher levels of depression (p=0.006) and shooting-related PTSD
symptoms (p=0.04) in the post-shooting interview.

3UElklit, Ask, and Sessel Kurdahl. 2013. “The psychological reactions after witnessing a
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41.  Inaddition to the effects on victims and survivors of mass shootings, the
surrounding community can be strongly negatively affected. The most important study of this
phenomenon, following the Breivik shooting in Norway, found measurable increases in stress
reactions in the general population, with the effects especially strong for young people with a
prior history of trauma.*

What Public Policy Measures Can Address This Growing Menace?

42.  Inresponse to the growing list of gun tragedies, President Obama signed into law
in 2013 the Investigative Assistance for Violent Crimes Act of 2012, which granted authority to
the U.S. Attorney General to assist in the investigation of “violent acts and shootings occurring
in a place of public use” and in the investigation of “mass killings and attempted mass

killings.”*

killing in public in a Danish high school.” European Journal of Traumatology 4, (Jan). Seven
months after the mass public shooting, researchers administered the Harvard Trauma
Questionnaire to Danish students in the second and third grade of high school (this is roughly
equivalent to the final two years of high school in the US system). The questionnaire was also
mailed to parents’ addresses of students who had graduated in June. Of the 415 students enrolled
at the time of the shooting, 320 students returned the questionnaire.

32 Thoresen, Siri, Helene Flood Aakvaag, Tore Wentzel-Larsen, et al. 2012. “The day
Norway cried: Proximity and distress in Norwegian citizens following, 22" July 2011
terrorist attacks in Oslo and on Utoya Island.” European Journal of Traumatology 3,
(Nov). The study drew a representative sample from the Norwegian Population Registry.
A total of 465 individuals living in Oslo and 716 individuals living in other parts of
Norway were interviewed over the phone 4-5 months after the Breivik attacks. Nordanger, Dag,
Kyrre Breivik, Bente Storm Haugland, et al. 2014. “Prior adversities predict posttraumatic stress
reactions in adolescents following the Oslo terror events 2011.” European Journal of ,
Traumatology 5, (May). The study was based on a survey of 10,220 Norwegian high school
students that was conducted 7 months after the Oslo and Utoya terrorist attacks. It collected
information both on adverse life experiences (e.g. exposure to sexual trauma, violence, etc.) and

the exposure and reactions to the Breivik attacks.
33Blair, J. Pete, and Schweit, Katherine W. (2014). “A Study of Active Shooter Incidents,
2000 - 2013.” Texas State University and Federal Bureau of Investigation, U.S. Department of

Justice, Washington D.C. 2014, at 4.
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43, To better understand the nature of these threats, the Federal Bureau of
Investigation (FBI) in 2014 initiated a sﬁldy of “active shooter” incidents designed to identify the
prevalence of and trend in these events, how they unfolded, what brought them to an end, and
other details that would be of assistance to law enforcement (Id.).>*

44,  The FBI’s analysis of active shooters over age 18 found that 65 percent had no
adult convictions prior to the active shooting event.*® In other words, most active shooters are
“law-abiding citizens” in the jargon of the complaint in this case — until they launch their
untended homicidal rampages. Moreover, the FBI report found that only a tiny fraction would
have qualified as “adjudicated mental defectives” that would have been barred from possessing
weapons.*® In other words, the lack of a basis for prohibiting gun ownership under current law
for most active shooters means that tighter background checks would not have likely blocked
their homicidal objectives.

45.  Nor can we hope to limit these horrific crimes by simply increasing the penalties
on mass shooters or clevating the probability of apprehension once their crime is completed since
almost all mass killers are either captured, commit suicide, or are killed at the scene.?’

46.  Indeed, it was the availability of weapons to these individuals that enabled them

to initiate such deadly attacks. Note the contrast of a school attack in China that occurred only

. 3 Note that if an active shooter bent on inflicting widespread casualties is stopped
quickly enough, this incident would not appear in a count of “public mass shootings” that
required, say, at least four individuals to be shot and killed, not counting the shooter (which is a
standard, although not the only, definition of a mass shooting).

-3 Silver, J., Simons, A., & Craun, S. (2018). A Study of the Pre-Attack Behaviors of
Active Shooters in the United States Between 2000 — 2013. Federal Bureau of Investigation, U.S,
Department of Justice, Washington, D.C. 20533,

36 The Gun Control Act of 1968 prohibits gun possession by felons and adjudicated
“mental defectives” (18 U.S.C. §922 (d) (4) 2016).

37 According to the FBI, in 156 of the 160 episodes, the mass shooter was either captured,
committed suicide (64 cases), or was killed (30 cases). Blair, J. Pete, and Schweit, Katherine W.
(2014). “A Study of Active Shooter Incidents, 2000 - 2013.” Texas State University and Federal
Bureau of Investigation, U.S. Department of Justice, Washington D.C. 2014.
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- hours before Adam Lanza used an assault weapon armed with 30 round magazines to kill 26:

" while 22 children and an adult were injured in the attack in China, no one died —-because the
killer used a knife.3® In light of this and the limited other public policy options designed to
curtail the death and injury toll from public'mass shootings, an important tool in trying to reduce

_the harm these mass killers can commit is to reduce the destructive ioower of the weaponry that
they already have or can acquire through purchase or theft, which is the central goal of
California’s ban on assault weapons and high capacity mggazines.

47, A common refrain from the gun industry is that by promoting gun sales and gun
carrying, one might curtail the mayhem in a mass shooting as a law-abiding gun carrier could
quickly end the unfolding crime. There are two problems with this prescription. First, stopping
a mass shooting is a perilous endeavor and untrained individuals likely édded more to the
mayhem than they have been able to curtail. Second, the best evidence suggests that increased
gun carrying in the population leads to higher rates of violent crime, so the alleged reme.dy to the
problem of mass shootings comes at a very steep price. These points are spelled out in detail in
my Work estimating the impact of laws allowing citizens to carry concealed handguns on
crime.*

48.  Even well-intentioned interventions by permit holders intendiné to stop a crime
have elevated the crime count when they ended with the permit holder either being killed by the
criminal or shooting an innocent party by mistake. indeed, an FBI study of 160 active shooter

-incidents found that in almost half (21 of 45) of the situations in which police engaged the

3 Mallory Ortberg, “Man Atrrested in China After Knife Attack on Students,”
http://gawker.com/5968740/man-arrested-in-china-after-knife-attack-on-students.

39 Donohue, John, Abhay Aneja, and Kyle Weber, 2018, “Right-to-Carry Laws and Violent
Crime: A Comprehensive Assessment Using Panel Data and a State-Level Synthetic Controls
Analysis,” NBER Working Paper w23510, www.nber.org/papers/w23510.
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shooter to end the threat, law enforcement suffered casualties, totaling nine killea and 28
wounded. One would assume the danger to an untrained permit holder trying to confront an
active shooter would be greater than that of a trained professional, which may in part explain
why effective intervention in such cases by permit holders to thwart crime is so rare. While the
same FBI report found that in 21 of a total of 160 active shooter incidents between 2000 and
2013, “the situation ended after unarmed citizens safely and successfully restrained the shooter,”
there was only one case — in a bar in Winnemucca, Nevada in 2008 — in which a private citizen
other than an armed security guard stopped a shooter, and that individual was an active-duty
Marine.*0

49.  Moreover, the notion of arming the populace to stop public mass shootings must
contend with the consequences of increasing gun carrying. Here the best evidence shows that the
increased gun carrying that follows from state adoption of right-té-carry laws leads to increases
in violent crime of from 13-15 percent over the ensuing ten years. In other words, any attempt to
curtail public mass shootings with more gun carrying will result in an array of unforeseen and

unwanted consequences ranging from more gun thefts and added burdens on law enforcement to

more unlawful use of weapons that on balance increases violent crime substantially.*!

Banning Assault Weapons Should Save Lives and Reduce Injuries

50.  With only 5 percent of the world’s population, the U.S. has roughly one-third of

the public mass shootings across 171 countries since the late 1960s.4? It is widely recognized

40 See, Id. at 8 for the details on these issues.

HId.

42 Lankford, Adam, “Public Mass Shooters and Firearms: A Cross-National Study of 171
Countries,” Violence and Victims, Vol 31, Issue 2, DOI: 10.1891/0886-6708.VV-D-15-00093,
http://connect.springerpub.com/content/sgrvv/31/2/187.
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that gun control can limit the extent of gun violence, and a variety of measures have been
adopted throughout the developed world, including efforts to restrict who has access to weapons
and Where they may be carried and to restrict the types of guns in circulation and the size of |

~ ammunition magazines. As two political scientists explain, there are two primary rationales
behind such measures: “One, they make it less likely that someone intent on violence will be
able to get a gun. And two, by making the weapon less deadly, gun control laws reduce the
danger that the victim of a gun attack will die.”

51, California adopted the restrictions at issue in this litigation in pursuit of this
public safety rationale. California SB 880, which was signed into law on July 1, 2016, expanded
the definition of "assault weapons" under Cal. Penal Code § 30515. The objective of the
legislation is demonstrated by the attributes of the banned weapons. For example, § 30515(a)(1)
identifies certain problematic attributes of rifles with detachable magazines:

(A) A pistol grip that protrudes conspicuously beneath the action of the weapon.
(B) A thumbhole stock.

(C) A folding or telescoping stock.

(D) A grenade launcher or flare launcher.

(E) A flash suppressor.

(F) A forward pistol grip.

52.  The goal behind the delineation of these problematic attributes is to reduce the
prevalence of weapons that will be most effgctive for committing mass murder or the type of
rapid, sustained deadly fire that would be most advantageous for criminal purposes. As Senator

Mark Warner-notes in referring to a proposed federal assault weapons ban, we must “recognize

that the features and tactical accessories that define assault weapons under this legislation were

#Jonathan Spiegler and Jacob Smith, “More mental health care alone will not stop
gun violence,” The Conversation, June 19, 2018. https://theconversation.com/more-mental-
health-care-alone-will-not-stop-gun-violence-94201
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designed for a'specific purpose — to give soldiers an advantage over the enemy, not to mow
down students in school hallways.”**

53, Rifles that incorporate military-style features add to their capacity to enhance the
death toll in a public mass shooting event: pistol grips and thumbhole stocks enable easier spray-
firing; a collapsible or folding stock allows the weapon to be shortened and m(;re easily
concealed;* and a flash suppressor shields the shooter from blinding rﬁuzzle flashes during
sustained rapid fire.* As a consequence, these attributes make these weapons particularly
appealing to mass shooters, d{ug traffickers, and people who may want to exchange fire with law
enforcement.*’

54.  Assault weapons, at least of the long gun variety, tend to have higher muzzle

velocities than, for instance, handguns.*® They also tend to utilize .223 rounds, which are

designed to fragment and mushroom in a person’s body.* These two factors in conjunction mean

“Mark Warner, “I voted against an assault weapons ban. Here’s why I changed my mind,”
The Washington Post, October 1, 2018,
https://www.washingtonpost.com/opinions/i-voted-against-an-assault-weapons-ban-heres-why-i-
changed-my-mind/2018/10/01/3bfa76a0-c¢594-11¢8-9blc-
a90f1daae309 story.html?noredirect=on&utm_term=.cc81495be426

“Erica Goodejan, “Even Defining ‘Assault Rifles’ Is Complicated,” The New York Times
January 16, 2013, https://www.nytimes.com/2013/01/17/us/even-defining-assault-weapons-is-
complicated.html.

“6See Rovella AfY. 99 34-38, Shew v. Malloy, 994 F. Supp. 2d 234 (D. Conn. 2014), aff'd in
part, rev'd in part sub nom. New York State Rifle & Pistol Ass'n, Inc. v. Cuomo, 804 F.3d 242 (2d
Cir. 2015); H.R. Rep. No. 103-489 (1994) at 18-19.

“7See H.R. Rep. No. 103-489 (1994) at 14-16; Brady Center to Prevent Gun Violence,
Assault Weapons: Mass Produced Mayhem, October 7, 2008, available at :
http://www.bradycampaign.org/resources/assault-weapons-mass-produced-mayhem (last visited
Oct. 12, 2018) at 3; Batts Decl. §f 33, Kolbe v. O'Malley, 42 F. Supp. 3d 768 (D. Md. 2014),
aff'd in part, vacated in part, remanded sub nom. Kolbe v. Hogan, 813 F.3d 160 (4th Cir. 2016),
on reh'g en banc, 849 F.3d 114 (4th Cir. 2017), and aff'd sub nom. Kolbe v. Hogan, 849 F.3d 114
(4th Cir, 2017)

48See Defts’ Stmt. Docket Entry 63 [ 44-45, 5859, 61, 64-65, Worman v. Healey,1-17-
CV-10107, 293 F. Supp. 3d 251 (D. Mass. 2018). ,

" “See Batts Decl. 19 44-45, Kolbe v. O'Malley, 42 F. Supp. 3d 768 (D. M. 2014), aff'd in
part, vacated in part, remanded sub nom. Kolbe v. Hogan, 813 F.3d 160 (4th Cir. 2016), on reh'g
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that injuries from being shot by assault weapons tend to cause more complex damage to the body
in ways that make these wounds more dangerous in both the short and long term.*

55.  Indeed, the experience from before, during, and after the ten-year period from
1994-2004 when the federal assault weapons ban was in effect provides important evidence that
this federal law saved lives and reduced the mayhem from the deadliest mass shootings.

56.  Louis Klarevas, the author of Rampage Nation: Securing America from Mass
Shootings (Amherst, NY: Prometheus 2016), has illustrated in his graphic (reproduced below)
that the federal assault weapons ban appears to have been quite successful in limiting the most
deadly mass shootings. Examining gun massactes in which at least six were killed, Klarevas
found that, from 1994-2004, there were only 12 such incidents — slightly over one per year —
resulting in 89 deaths. In the following decade, when the federal assault weapons ban was no
longer in place, there was a dramatic surge in both the number of gun massacres and the total
death toll: From 2004-2014, the number of gun massacres rose from 12 to 34 and the number of
gun deaths jumped from 89 to 302. Moreover, the dramatic jump in gun massacres in the ten
years following the end of the assault weapons ban is in contrast to the downward drift in overall
crime over this period, which further buttresses the link between the proliferation of assault
weapons following the lapse in the federal assault weapon ban and the increased number of gun
massacres. As the following figure shows, when one compares the ten years prior to the federal
assault weapons ban to the ten years under that ban, we seé a 37 percent drop in the number of

gun massacres (from 19 down to 12) and 43 percent drop in the number of fatalities (falling from

en banc, 849 F.3d 114 (4th Cir. 2017), and aff'd sub nom. Kolbe v. Hogan, 849 F.3d 114 (4th Cir.
2017); Rovella Aff. Y 39, Shew v. Malloy, 994 F. Supp. 2d 234 (D. Conn. 2014), aff'd in part,
rev'd in part sub nom. New York State Rifle & Pistol Ass'n, Inc. v. Cuomo, 804 F.3d 242 (2d Cir.
2015); Duncan Long, The Complete AR-15/M16 Sourcebook (2d ed.), 2001 at 50; Colwell Decl.
at 2-4, Worman v. Healey, 293 F. Supp. 3d 251 (D. Mass. 2018)

50 See Colwell Decl. at 3, Worman v. Healey, 293 F. Supp. 3d 251 (D. Mass. 2018)
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155 to 89) during the years the federal assault weapons ban was in effect. When the ban ended,
gun massactes skyrocketed by more than 183 percent in the following decade (from 12 to 34)
and the number of fatalities rose by more than 239 percent (from 89 to _302). Of course, the
problem of public mass shootings has only been getting worse since 2014, underscoring the need

for governmental action to address this serious menace.

Gun massacres fell during the assauilt

weapons ban

302
Gun massacre (6+ deaths) incidents and fatalities v
in the decades before, during and after the federal
assault weapons ban of 1994 .

155
89
19 12 -
Incidents Deaths Incidents Deaths ‘Incidents  Deaths
1984 -- 1994 1994 - 2004 2004 - 2014

Source: Louis Klarevas
THE WASHINGTON POST

57.  The dramatic increases in gun massacre incidents and fatalities closely tracks the
growth in U.S. sales of assault weapons that was ignited by the expiration of the federal assault-
weapons ban in 2004, the removal of potential liability on the part of gun merchants, and intense

advertising of the militarized upgrades, ranging from high-capacity magazines to flash
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suppressors, that stimulated the demand for this highly dangerous consumer product. Josh
Sugarmann, executive director of the Violence Policy Center, notes that “The end of the assault-
weapons ban allowed for the customization and modification of these weapons to make them
look even more militaristic, even more grand in the eyes of their owners.”!

58. A year after the lapsing of the federal assault weapons ban, the Protection of
Lawful Commerce in Arms Act (PLCAA) was passed, which provided gun manufacturers with
near-blanket immunity from suits based on the criminal misuse of their products. This
emboldened a torrent of consumer advertising designed to highlight the battlefield appeal of
modern assault weapons, and sales soared in response. The dramatic rises in gun massacres
followed.

59.  These advertising campaigns reveal exactly how the gun industry sought to
market assault weapons: they are hawked with explicit depictions of combat and phrases like
“The closest you can get without having to enlist.”>*

60. Unsurprisingly, a growing number of mass killers — including terrorists like the
San Bernardino shooters — turn to these assault rifles when they launch their deadly onslaughts.
Moreover, an industry survey of civilian assault-rifle ownership “reveals that the average civilian
assault-rifle owner keeps a small arsenal, owning three or more of the guns; 27 percent of owners

have bought four or more. [Unfortunately,] many civilian assault-rifle owners fail to secure their

arms; nearly one owner in five does not lock up his rifle, and more than 30 percent take no care

31 Quoted in Tim Dickinson, “All-American Killer: How the AR-15 Became Mass
Shooters’ Weapon of Choice,” Rolling Stone, February 22, 2018, '
https://www.rollingstone.com/politics/politics-features/all-american-killer-how-the-ar-15-
became-mass-shooters-weapon-of-choice-107819/

2 1d.
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to secure their ammunition.”** In other words, a very substantial fraction of owners of assault
rifles act irresponsibly, thereby exposing their weapons to loss or theft and resulting criminal
misuse. For example, the weapons used by Adam Lanza to kill his mother, Naﬁcy Lanza, and in
the Newtown shooting were owned by his mother.

61.  Indeed, the makers of the Bushmaster assault rifle Nancy Lanza owned and that
her son Adam Lanza used in Newtown was sold under the slogan “Forces of opposition, bow
down.” While such weapons are designed for and appropriately used by trained military
personnel and law enforcement, they are exceedingly dangerous when Wielded by mentally
unstable civilians.

62.  While the United States does not have a higher rate of mental illness than other
advanced industrialized nations, it certainly has a higher rate of public mass shootings. This is in
part because young men are saturated in a gun culture created by advertising designed to exploit
their weaknesses. Consider the following Bushmaster advertisement for the gun that Adam
Lanza used, and imagine the impact it could have on someone struggling with his substantial

mental health problems:

33 The NSSF periodically conducts research on civilian assault rifles intended for gun
sellers, and these figures are from their latest survey. Tim Dickinson, “All-American Killer: How
the AR-15 Became Mass Shooters” Weapon of Choice,” Rolling Stone, February 22, 2018,
https://www.rollingstone.com/politics/politics-features/all-american-killer-how-the-ar-15-
became-mass-shooters-weapon-of-choice-107819/
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63. Notably, while Lanza used a Savage Mark II bolt-action .22-caliber rifle to kill his
sleeping mother, he chose the much more dangerous Bushmaster assault weapon with 30-round
magazine‘s that enabled him to fire 154 bullets over the 264 seconds in his lethal rampage at
Sandy Hook School.>* We will never know if the assault weapon dangled before him in luring
advertisements had never been available whether Lanza would have concocted his same deadly
plan, but we do know if he had only a bolt action hunting rifle with a ten round magazine he
could not have fired as many bullets and many lives would have been spared.

64. | The impacf of the gun industry’s efforts to exploit messages di;*ected at those with

- deep inseturities and even mental health issues showed up in another recent mass shooting.

5% Coalition to Stop Gun Violence, “What Adam Lanza Took, and Didn’t Take, to Sandy
Hook Elementary,” https://www.csgv.org/adam-lanza-took-didnt-take-sandy-hook-elementary/
(last visited on October 22, 2018). ‘ :
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65.  The nineteen-year old killer of 17 at Parkland High School (on February 14,
2018) was moved to post the above NRA image on his Instagram account, He stated in a
recording that he had had enough of being told what to do and was tired of being called “an
idiot.” “T am nothing. I am no one, my life is nothing and meaningless. With the power of the
A.R.; you will know who I am.”

66.  Of course, banning assault weapons does not eliminate the threat from troubled
individuals, but since these weapons are particularly attractive to troubled potential mass-killers
and specifically .designed to facilitate the most rapid and effective annihilation of all intended
targets, bans on assault weapons is not only prudent but indeed indispensable in any
governmental effort designed to reduce the mass shooting problem in America. A brief
discussion of how and why the AR-15 came to be chosen as the primary military combat weapon
used by the U.S. in Vietnam explains why.

67.
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The Army Adopts the AR-15 for Battlefield Use

68.  In 1957, the Army invited Armalite’s chief gun designer, Eugene Stoner, to
produce a lightweight, high-velocity rifle, that could operate in both semi- and full-automatic
modes with firepower capable “of penetrating a steel helmet or standard body armor at 500
yards.” Stoner devised the AR-15 to meet these specifications. The Advanced Research Projects
Agency (ARPA) —today known as DARPA — was so impressed with the AR-15’s value as a
combat weapon that it pushed to have 1,000 rifles shipped for use by South Vietnamese troops
and their American special-forces trainers in 1961.

69.  The performance of this new assault weapon was assessed in a confidential ARPA
report in July 1962, stating “The AR-15 Armalite rifle has been subjected to a comprehensive
field evaluation under combat conditions in Vietnam.”>® The report noted that “The lethality of
the AR-15 and its reliability record were particularly impressive.” Id. at 15. The wounds
generated, by this weapon were prodigious:

“At a distance of approximately 15 meters, one Ranger fired an AR-15 full automatic
hitting one VC [(Viet Cong)] with 3 rounds [of Caliber .223] with the first burst. One
round in the head-took it completely off. Another in the right arm, took it completely
off, too. One round hit him in the right side, causing a hole about five inches in
diameter. It cannot be determined which round killed the VC but it can be assumed
that any one of the three would have caused death.” 1d. at 22 (emphasis added).

70.  The report enumerated the wounds in a Ranger ambush of a Viet Cong position,

including: a back wound that “caused the thoracic cavity to explode”; a buttock wound that =

“destroyed all tissue of both buttocks”; and finally “a heel wound,” where “the projectile entered

55 Advanced Research Projects Agency, Office of the Secretary of Defense, Field Test
Report, AR-15 Armalite Rifle, at 4 (July 31,1962,). Retrieved October 12, 2018 from
http://www.dtic.mil/dtic/tr/fulltext/u2/343778.pdf
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the bottom of the right foot causing the leg to split from the foot to the hip.” All the deaths were

ENY]

“instantaneous,” “except the buttock wound. He lived approximately five minutes.”

71. The “phenomenal lethality” of the AR-15 described by ARPA led the Army in
December 1963 to adopt the AR-15 — rebranding it the M16.

72.  Of course, the civilian AR-15 lacks the fﬁlly automatic (and burst) mode of the
M16, but it still retains all the other aspects that made it such a valuable lethal weapon for deadly
combat. In fact, the Army’s own Field Manual states that semi-automatic fire is the “most
important firing technique during fast-moving, modern combat,” noting, “It is surprising how
devastatingly accurate rapid semi-automatic fire can be.”” In other words, saying that this semi-
automatic assault weapon is not a weapon of war because it doesn’t have fully automatic
capacity is like saying that a conventional bomber is not a war plane because it isn’t carrying a
nuclear payload. Indeed, the ability to convert a civilian AR-15 into a fully automatic weapon —
or the near fully-automatic capacity that Stephen Paddock used in the Las Vegas shooting of a
year ago — is yet an additional factor that renders it unusually dangerous.

73.  According to one of its designers, the AR-15 assault rifle was originglly
engineered to generate “maximum wound effect.” “It’s a perfect killing machine,’; says Dr. Peter
Rhee, a trauma surgeon and retired Navy captain.*®

74. Rhee was the doctor who saved the life of Arizona Rep. Gabby Giffords after she

was shot in the head with a handgun fired during a mass shooting in 2011. According to Rhee:

56 Tim Dickinson, “All-American Killer: How the AR-15 Became Mass Shooters’ Weapon
of Choice,” Rolling Stone, February 22, 2018, https://www.rollingstone.com/politics/politics-
features/all-american-killer-how-the-ar-15-became-mass-shooters-weapon-of-choice-107819/

T 1d.

>% Tim Dickinson, “All-American Killer: How the AR-15 Became Mass Shooters’ Weapon
of Choice,” Rolling Stone, February 22, 2018, https://www.rollingstone.com/politics/politics-
features/all-american-killer-how-the-ar-15-became-mass-shooters-weapon-of-choice-107819/
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“A handgun [wound] is simply a stabbing with a bullet. It goes in like a nail, [But with the AR-
15,] it’s as if you shot somebody with a Coke can.”

The Allure of and Value to Mass Shooters of Assault Weapons

75.  Itis not surprising that mass shooters employing these particularly lethal weapons
are able to kill so many so quickly: Adam Lanza was able to slaughter 26 in less than five
minutes with his Bushmaster AR-15. James Hblmes used a Smith & Wesson “Miiitary & Police”
(M&P) AR-15 fitted with a 100-round magazine to kill 12 and wound 58 movie theater. The
ISIS-inspired San Bernardino, California, shooters used a pair of AR-15s to kill 14. Orlando
shooter Omar Mateen unleashed Sig Sauer’s concealable “next-generation AR” to leave 49 dead
and dozens more injured at the Pulse nightclub.

76.  Moreover, there is not the slightest evidence that the federal restrictions on assault
weapons that was enacted in 1994 (and lapsed ten years later) compromiséd the safety of law-
abiding citizens. Since these weapons are useful for those bent on mass killing, further limiting
their availability should have a beneficial effect on the active shooter and mass shooting
problems that are serious and worsening in the United States.

77. It should be noted that even if an assault weapons ban failed to reduce the overall
criminal use of guns, it can be expected to reduce the overall death toll from the criminal use of
guns, |

78.  Asnoted above, Adam Lanza was able to kill more because he was using a
lawfully purchased assault weapon equipped with a 30-round large-capacity magazine. Telling
us that Nancy Lanza was a law-abiding citizen so there would be no reason to deprive her of the
right to buy an assault weapon entirely misses the point of the benefit of an aséault weapons ban:

it was the weaponry of a totally law-abiding citizen that paved the way not only to her own death
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.but also directly led to horrific slaughter of 20 first-grade students and six adults. Law abiding
citizens can and do thelﬁselves cross over the line into criminal misconduct but also facilitate and
enable others to engage in deadly misconduct when they rhak¢ their guns available to others
through loss ortheft. In other words, the assault weapons ban is designed precisely to save lives
and by raising the costs for killers, it would be expected to advance that goal.

79. On Novembelj 5, 2009, Nidal Hasan killed 13 and injured more than 30 others
at Fort Hood, near Killeen, Texas. When Hasan purchased his killing arsenal, he asked for "the
most technologically advanced weapon on the market and the one with the highest standard
magazine capacity." Searching for the deadliest assault weapon is exactly what one would do
if one wanted to simply kill as many peop'le as possiblé in the shortest amount of time. If one is
serious about stopping mass killings, a good first step is to deprive such killers of their preferred
killing approaches.

80. The response that bans on assault weapons will have a limited effect on overall
gun crime, which is most commonly comlni’cjted with a handgun, is misplaced because
California’s assault weapons ban was not enacted to address gun crime generally, but rather was
adopted in response to the growing mass shooting problem in the United States. The Republican
legislature in Vermont recently adopted a series of gun con‘grol measures including barring sales
of assault weapons to those under 21 after the arrest of Jack Sawyer based on evidence that he

intended to commit a mass school shooting in Fair Haven, Vermont.®® Among other things,

*Scott Huddleston, “Hasan Sought Gun with ‘High Magazine Capacity,”” October 21,
2010, http://blog. mysanantonio.com/military/2010/10/hasan-sought-gun-with-high-magazine-
capacity/. :

89 The Vermont State police arrested Jack Sawyer the day after the Parkland, Florida mass
school shooting. See State v. Sawyer, 2018 VT 43, § 5-10. Several public officials shortly
thereafter announced their support for new gun safety legislation. See John Walters, Scott Shifis
Gun Stance Following Fair Haven Threat, Seven Days (Feb. 16, 2018), available at
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police recovered a diary titled “Journal of an Active Shooter” and were told by Mr. Sawyer that
he had recently purchased a shotgun and was hoping to buy an AR-15 rifle.! A prudent
government will take steps to deprive determined mass shooters of their dream weapons.

81.  Empirical studies of public mass shootings by both Mr. Koper and others lead
them to support restrictions on éssault weapons and the large-capacity magazines that can
enhance their lethality. Mr. Koper concludes from his research that a revived federal assault
weapons ban should “help to reduce the number and sevérity of mass shooting incidents.”®?
Moreover, he has repeatedly observed, large-capacity magazines are disproportionately used in
mass shootings and to kill law enforcement officers.53

82.  The data about criminal LCM use, initially reviewed by Mr. Koper, came from
four relatively small locations, Baltimore, Milwaukee, Anchorage, and a forensic lab in

Louisville, Kentucky and was limited in time. The available data from Kentucky ended in 2000,

Milwaukee in 2001, Anchorage in 2002, and Baltimore in 2003.5

https://www.sevendaysvt.com/OffMessage/archives/2018/02/16/walters-scott-shifts-gun-stance-
following-fair-haven-threat; Alan J. Keays, Scott says ‘everything’s on the table’ as pressure
builds for gun measures, VIDigger (Feb. 22, 2018), https://vtdigger.org/2018/02/22/updated-
scott-says-everythings-on-the-table-as-pressure-builds-for-gun-measures/.

§! Alan J. Keays, Court Shown Video of Alleged School Shooting Plotter’s Interrogation,
VTDigger (Feb. 27, 2018), https:/vtdigger.org/2018/02/27/ex-student-accused-fair-haven-
shooting-plot-details-plans/.

%2 Carolyn Lochhead, “Feinstein renews effort to ban assault weapons,” San Francisco
Chronicle, March 3, 2018,
https://www.sfchronicle.com/nation/article/Feinstein-renews-effort-to-ban-assault-weapons-
12725959.php. - '

83See Christopher Koper, An Updated Assessment of the Federal Assault Weapons Ban:
Impacts on Gun Markets and Gun Violence, 1994-2003 (Koper 2004 Assessment), 14, 18;
Christopher Koper, 4merica's Experience with the Federal Assault Weapons Ban, 1994 — 2004
Key Findings and Implications, in Reducing Gun Violence in America, 161, 162 (Daniel
Webster & Jon Vernick, eds., 2013) (Koper 2013 Findings).

8 Koper 2004 Assessment at 68.
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83, More recent Virginia data cover a significantly larger area and timeframe and
reflects the trends predicted by the supply changes caused by the federal ban. Reportersv from the
Washington Post obtained the data from the Criminal Firearms Clearinghouse for the years 1993
through 2010. It was collected. by the Virginia State Police from more than 200 local law
enforcement agencies throughout the state. The percentage of police-recovered firearms that had

- LCMs in the Virginia data rose steadily after supply increased from about 13% in 1993 to nearly
18% in 1997 before sharply dropping to about 10% in the last year of the federal ban. Afier the
ban ended, the percentage of police-recovered firearms with LCMs rose sharply as supply
increased from 10% in 2004 to more than 14% in 2005 and continued to rise in subsequent years
until LCM equipped guns accounted for 22% of all police-recovered fircarms in Virginia.%

84.  The troubling gun massacres of the last year have underscored—yet again—the
wisdom of the efforts of the California legislature and referendum voters “to aid in the shaping
and application of those wise restraints that make men free” by banning the assault weapons that -
have been a key element enabling the escalating threat and lethality of horrific mass shootings.?6

85. It is my opinion that if, rather than allowing the federal assault weapons ban to
lapse in 2004, the country had moved to é more complete ban, many of the gun tragedies of
recent years would have been far less deadly and damaging to countless individuals who have
been maimed and injured throughout the United States. It is also my opinion that California’s
ban on assault weapons is one tool in the important governmental effort to reduce the likelihood

that Californians will be killed in mass shootings by making it incrementally harder for

S5Fallis, David, VA data show drop in criminal firepower during assault gun ban, The
Washington Post, January 23, 2011.

8The quote is from John MacArthur Maguire and is enshrined at the Harvard Law School
library. See https://asklib.law.harvard.edu/friendly.php?slug=faq/115309 (last visited Nov. 1,
2017).
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prospective mass shooters to equip themselves with weapons that are both uniquely éppealing to

their criminal aspirations as well as uniquely designed to aid in their homicidal rampages.

Uses of Assault Weapons for Self-Defense are Extremely Rare

6. In the face of the clear evidence from around the United States and the world,
some of the comments in the complaint in this case seem to suggest that assault weapons might
protect against crime rather than simply increase the death toll. First, it is worth noting that the
vast majority of the time that an individual in the United States is confronted by violent crime,
they do not use any gun for self-defense. Specifically, over the period from 2007-2011 when
roughly 6 million violent crimes occurred each year, data from the National Crime Victimization
Survey shows that the victim did not defend with a gun in 99.2 percent of these incidents — this
in a country with 300 million guns in civilian hands.

87. Second, even if a gun were available for self-defense use, the need for an assault
weapon is virtually non-existent according to decades of statements by NRA-affiliated and pro-
gun experts. For example, John Lott has repeatedly made the following claims:

e based on “about 15 national survey[s] ... about 98 percent of [defensive gun uses]
involve people brandishing a gun and not using them.”®’

e “When victims are attacked, 98 percent of the time merely brandishing a gun is
enough to cause the criminal to stop his attack.”6®

%7Statements by John R. Lott, Jr. on Defensive Gun Brandishing Posted by Tim Lambert on
October 17, 2002 http://scienceblogs.com/deltoid/2002/10/17/lottbrandish/. Page 41, State of
Nebraska, Committee on Judiciary [.B465, February 6, 1997, statement of John Lott, Transcript
prepared by the Clerk of the Legislature, Transcriber's Office.

88John R. Lott, Jr., Packing Protection, Letters, Chicago Sun-Times, April 30, 1997, Pg. 52.
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» “Considerable evidence supports the notion that permitted handguns deter criminals.
.... In 98% of the cases, people simply brandish weapons to stop attacks.”®

88.  Gary Kleck offers a similar albeit less precise claim: “More commonly, guns are
merely pointed at another person, or perhaps only referred to (“I've got a gun”) or displayed, and
this is sufficient to accomplish the ends of the user, whether criminal or non- criminal.”76

89.  Gun Owners of America cite publisﬁed survey .results on gun brandishing by Gary
Kleck for the following statement about gun brandishing: “Of the ... times citizens use their guns
to defend themselves evefy year, the overwhelming majority merely brandish their'gun ér fire a
warning shot to scare off their attackers.””! |

9. In othef words, a gun is used in defense less than 1 percent of the time when

someone is attacked in the United States. In the “overwhelming majority” of the less than 1% of
cases in which a gun is used, brandishing is all that is needed for defense. The U.S. Supreme
Court in Heller considered a handgun the quintessential self-defense weapon. It cannot be
seriously- maintained that an assault weapon plays any important role in furtherance of this
Second Amendment goal. Indeed, if they were, the industry would have marketed them as
‘protection weapons instead of assault weapons — or in the more recent marketing jargon
“sporting” or “tactical” rifles.

91.  Consequently, California’s assault weapons ban, which is designed to limit the

mayhem caused by criminals engaging in the most dangerous forms of violent criminal behavior,

John R. Lott Jr., “Unraveling Some Brady Law Falsehoods,” Los Angeles Times, July 2,
1997.

"Guns and Self-Defense by Gary Kleck, Ph.D.;
http://www.pulpless.com/gunclock/kleck2.html.

"'Gaty Kleck and Marc Gertz, "Armed Resistance to Crime: The Prevalence and Nature of
Self-Defense with a Gun," 86(1) Journal of Criminal Law and Criminology 150-187 (Fall 1995).
https:/pdfs.semanticscholar.org/91da/atbf92d02 1{06426764e800ad4e639alc1116.pdf.
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is likely to have little or no impact on the defensive capabilities of law-abiding citizens in their
homes.

92.  Assault weapons are the mass killers’ armameﬁts of choice. A study of 62 public
mass shooting incidents occurring between August 1982 and December 2012 found that more
than half the time, the attackers used assault rifles, high-capacity magazines, or both.”

93.  Opponents to gegulatioh sometimes think that because hunting rifles can deliver -
d.evastatin'g injuries to humans almost as fast as a modern assault rifle, there is no point in an
assault weapons ban. This argument is misguided. First, “almost as fast” is a huge cave.at. Mass
shootings start and end quickly in most cases, and anything that slows down the rate of fire of a
mass killer is beneficial. Second, an assault rifle facilitates the type of spray fire with little recoil
that would not be easily reproducible in a larger, heavier hunting rifle. Elevating the barriers to
entry to those who would commit mass murder is clearly advantageous at the margins. Finally,
any side by side comparison of a large hunting rifle and an AR-15 style assault weapon reveals |
that the AR-15 would have much more allure for mass killers who think of themselves as
commandoes, demonstrating their immense power, as they seek to destfoy their putative

enemies. But the troubled, feckless individuals who predominate among public mass shooters

72 Follman M, Aronsen G, and Lee J, More than half of mass shooters used assault weapons
and high-capacity magazines. http://www.motherjones.com/politics/2013/02/assault-weapons-
high-capacity-magazines-mass-shootings-feinstein. This study defines a mass shooting as an
incident where 4 or more victims are killed with a firearm, in a public place, and excludes
familicide mass shootings and mass shootings related to other crimes such as gang violence or
armed robbery. Out of the 62 incidents, the authors identified 31 mass shooting incidents
involving high capacity magazines, 14 mass shooting cases involving assault weapons, and
overall 33 cases involving assault weapons or high capacity magazines or both. The authors
identify guns using high capacity magazines or assault weapons based on the definitions in the
Feinstein Assault Weapons Ban Senate bill of
2013. https://www.mothetjones.com/politics/2012/07/mass-shootings- map/
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have often marinated in exactly this distorted mode of thinking, as judged by their conduct and

often by their written pronouncements prior to their last acts of desperation.

Law Enforcement and Militarv Support for Assault Weapon and I.CM Bans

94.  The testimony of United States Attorney (District of Colorado) John Walsh before
the Senate Judiciary Committee on February 27, 201‘3, is worth quoting:
From the point of view of most law enforcement professionals, a perspective I share as a

long-time federal prosecutor and sitting United States Attorney, shutting off the flow of
military-style assault weapons and high-capacity magazines is a top public safety

priority. [...]

Like military-style assault weapons, high—capacity magazines should be reserved for war,

and for law enforcement officers protecting the public.”’[The citation is from Walsh’s

statement.]”

95.  Dean L. Winslow, a retired Air Force colonel, flight surgeon, and professor of
medicine at Stanford University has particularly valuable insight into the wisdom of having
assault weapons in civilian hands.

96.  Dr. Winslow noted that “as commander of an Air Force hospital in Baghdad

during the surge, I have seen what these weapons do to human beings. The injuries are

devastating.”™ Moreover, unlike a shotgun filled with birdshot, which is far more likely to hit a

See, David S. Fallis and James V. Grimaldi, In Virginia, high-yield clip seizures rise,
Washington Post, Jan. 23, 2011, available at http://www.washingtonpost.com/wp-
dyn/content/article/2011/01/22/AR2011012204046.html (last visited Nov. 1, 2017).

MStatement of John F. Walsh before the United States Senate Committee on the Judiciary,

https://www judiciary.senate.gov/imo/media/doc/2-27-13WalshTestimony.pdf (last
visited Nov. 1, 2017).

75 See also, Heather Sher, “What I Saw Treating the Victims From Parkland Should
Change the Debate on Guns,” The Atlantic Monthly, February 22, 2018,
https://www.theatlantic.com/politics/archive/2018/02/what-i-saw-treating-the-victims-from-
parkland-should-change-the-debate-on-guns/553937/
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target and not penetrate through walls than albullet from an assault weapon, assault weapons are
simply not well suited for defensive use in the home. Based on his extensive military and
medical experience, Dr. Winslow noted that it is “insane ... that in the United States of America
a civilian can go out and buy a semiautomatic weapon like an AR-15."

97.  Since AR-15’s Were.selected by the Defense Department as a weapon of choice
for the battlefield in Vietnam because the destructive force of the gun made it especially lethal to
even outer extremity wounds, the point could not be clearer: keeping these weapons out of
civilian hands will reduce the death toll and seriousness of woundings in cases of mass shootings

or other criminal or accidental uses of these weapons.

Gun Control Dramatically Reduced Mass Shootings in Australia

98.  In this regard, consider what happened in Australia after a gunman shot and killed
35 people in Port Arthur, Tasmania in 1996. The Australian federal government persuaded all
states and territories to implement tough new gun control laws. Under. the National Firearms
Agreement (NFA), firearms legislation was tightened throughout the country, national
registrétion of guns was imposed, and it became illegal to hold certain long guns that might be
used in mass shootings. The effect was that both while there were 7 public mass shootings in
Auétralia during the seventeen-year period 1979-96 (a per capita rate that was higher than in the
U.S. at lthe time), there have been none in the 22 years since (while the problem of mass

shootings in the United States is getting worse”®). Adjusting for thé relative populations of the

76 Dan Diamond, “Mass Shootings Are Rising. Here's How To Stop Them,” Forbes, June
18, 2015, https://www.forbes.com/sites/dandiamond/2015/06/1 8/charleston-deaths-are-an-
american-tragedy-mass-shootings-are-rising/#12bd32ef787b.
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two countries, it would be as though there were 103 separate mass shooting events in the 18
years prior to the massive Australian gun buyback and none in the 22 years since.”’

99.  The important point of the Australian experience for present purposes is that by
depriving disturbed individuals of the vehicle by which they imagined they would unleash their
murderous impulses, Australia showed that strong gun control measures such as bans on
semiautomatic rifles could dramatically reduce the number of mass shootings — even if guns are

still widely available, as they remain in Australia.

Some Responses to Points in the Complaint

100.  The first footnote in the complaint provides the following quote that, although
now taken as gospel among certain gun enthusiasts, bears no relationship to the truth: ““Prior to
1989, the term “assault weapon” did not exist in the lexicon of firearms. It is a political term,
developed by anti-gun publicists to expand the category of “assault rifles” so as to allow an
attack on as many additional firearms as possible on the basis of undefined “evil” appearance.’”
This is utter nonsense. In fact, throughout the 1980s the gun industry marketed “assault”
weapons because that promoted sales. The image below of a Guns & Ammo magazine cover
highlighting assault rifles in July 1981 is just one of the numerous such advertisements and gun
industry publications concerning assault weapons that one can find on the web throughout the
1980s.”® Only when the increase in civilian ownership of these weapons was followed by
outrage over (and fears of potential tort liability for) prominent mass shootings did the industry

shift away from that direct terminology in its advertisements (while continuing to market guns

T The population of Australia in 1996 was 18.31 million and the population of the US in
the same year was 269.39 million, according to data from the World Bank.

78 See, https://www.democraticunderground.com/126210025.
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