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STATEMENT OF CONSENT 

All parties consented to the filing of this amicus curiae brief pursuant to 

Federal Rule of Appellate Procedure 29(a).  No party or party’s counsel authored 

this brief in whole or in part.  No party, party’s counsel, or person other than 

amicus curiae, its members or its counsel contributed money to fund preparation 

and submission of this brief. 

INTEREST OF AMICUS CURIAE 

Amicus curiae The National Shooting Sports Foundation, Inc. (“NSSF”) is 

the national trade association for the firearms, ammunition, hunting and shooting 

sports industry.  Formed in 1961, NSSF is a 501(c)(6) tax-exempt Connecticut 

non-profit trade association with its principal place of business in Newtown, 

Connecticut.  NSSF has a membership of over 9,145 federally licensed firearms 

manufacturers, distributors and retailers; companies manufacturing, distributing 

and selling shooting and hunting related goods and services; sportsmen’s 

organizations; public and private shooting ranges; gun clubs; and endemic media.  

At present, more than 819 NSSF members are located within the State of 

California. 

NSSF’s mission is to promote, protect and preserve hunting and the shooting 

sports by providing trusted leadership in addressing industry challenges; advancing 

participation in and understanding of hunting and shooting sports; reaffirming and 

Case: 19-56004, 01/31/2020, ID: 11581654, DktEntry: 28, Page 6 of 31



2 
 

strengthening its members’ commitment to the safe and responsible sale and use of 

their products; and promoting a political environment that is supportive of 

America’s traditional hunting and shooting heritage and Second Amendment 

freedoms. 

NSSF’s interest in this case derives principally from the fact its federally 

licensed firearms manufacturer, distributor and retail dealer members engage in 

lawful commerce in firearms and ammunition in California and throughout the 

United States, which makes the exercise of an individual’s constitutional right to 

keep and bear arms under the Second Amendment possible.  The Second 

Amendment protects NSSF members and others from statutes and regulations 

seeking to ban, restrict or limit the exercise of Second Amendment rights.  As 

such, the determination of whether statutes improperly infringe upon the exercise 

of Second Amendment rights by way of a complete ban on commonly owned 

semi-automatic rifles, including but not limited to modern sporting rifles, classified 

as “assault weapons” under California’s Roberti-Roos Assault Weapons Control 

Act of 1989, is of great importance to NSSF and its members.  NSSF, therefore, 

submits this brief in support of Plaintiffs-Appellants and encourages this Court to 

reverse the District Court’s Judgment in Defendant-Appellee’s favor. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Semi-automatic rifles account for approximately 20% of firearms produced 

for the United States market between 1990 and 2018.  Moreover, modern sporting 

rifles1 (the term coined to describe certain semi-automatic rifle designs, including 

the AR-15 and its offspring) are the most commonly purchased rifles by 

Americans today.  Statistics show an estimated 40,000,000 million semi-automatic 

rifles were produced and available for U.S. citizens between 1990 and 2018.  Such 

rifles are used by hunters, competitors, individuals seeking home-defense firearms 

and by many others who simply enjoy recreational shooting.  However, 

California’s Roberti-Roos Assault Weapons Control Act of 1989 (“AWCA”) 

prohibits the acquisition, transfer and possession of semi-automatic rifles with 

certain features,2 a prohibition which includes modern sporting rifles.  As such, the 

AWCA is, in essence, a ban on semi-automatic firearms, including the most 

commonly owned rifles possessed for lawful purposes in the United States.   

The issue before the District Court on Plaintiffs-Appellants’ and Defendant-

Appellee’s cross-motions for summary judgment was whether the AWCA violates 

 
1  All modern sporting rifles are semi-automatic rifles, but not all semi-
automatic rifles are modern sporting rifles.  
 
2 A grandfathering provision does allow the continued possession of “assault 
weapons” within the AWCA if timely registered with the Department of Justice 
(the deadline depends on when the firearm was brought within the definition of 
“assault weapon”). 
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the Second Amendment.  The District Court applied the Ninth Circuit’s two-step 

constitutionality inquiry and concluded the AWCA – despite banning commonly 

owned semi-automatic rifles – did not violate the Second Amendment.  However, 

the District Court reached its conclusion, in part, by side-stepping the question of 

whether semi-automatic rifles are commonly owned for lawful purposes, instead 

focusing on alleged similarities between such semi-automatic rifles and the M-16 

automatic rifle and finding commonly owned semi-automatic rifles were dangerous 

and unusual weapons not entitled to Second Amendment protections. 

First and foremost, semi-automatic rifles, though having some visual 

similarities to M-16s, are not unusual weapons.  Data shows that as of 2018, an 

estimated 40 million semi-automatic rifles were available for a wide variety of 

lawful purposes to the United States market.  See District of Columbia v. Heller, 

554 U.S. 570, 624-25, 627 (2008) (“Heller”) (recognizing the arms the Second 

Amendment protects are those “‘in common use at the time” for lawful purposes 

but never specifying or qualifying the “lawful purpose”).  Of that number, at least 

half fall within the AWCA’s definition of “assault weapon” – though the actual 

number is likely much higher.   

Second, the District Court examined the AWCA under intermediate scrutiny.  

However, intermediate scrutiny should not be applied to examine a textual 

constitutional right such as the right to keep and bear arms.  The Court should 
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instead look to the text of the Second Amendment and ask: (1) do semi-automatic 

firearms qualify as “arms” described in the Second Amendment; and (2) is a 

prohibition on this subset of firearms qualify as an “infringement” of the right to 

keep and bear arms.  Because the answer to both queries is in the affirmative, the 

AWCA is unconstitutional. 

For these reasons, the United States District Court of the Central District of 

California – Southern Division incorrectly denied summary judgment to Plaintiffs-

Appellants and incorrectly granted summary judgment in favor of Defendant-

Appellee.  The AWCA directly and severely infringes upon the Second 

Amendment rights of law-abiding citizens seeking to purchase, own, possess and 

use semi-automatic rifles commonly owned throughout the United States and used 

for a myriad of lawful purposes, including but not limited to self-defense in and 

around the home.  Accordingly, NSSF urges this Court to reverse the District 

Court’s Judgment against Plaintiffs-Appellants.   

ARGUMENT 

The AWCA, in violation of the Second Amendment, bans the manufacture, 

distribution, transport or import of an “assault weapon” into California for sale, 

offer, giving or lending.  Cal. Pen. Code § 30600(a).  The definition of “assault 

weapon” (expanded over the years to encompass more and more firearms) initially 

identified specific firearms by make and model (such as the AR-15 and similar 
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firearms) as “assault weapons.”  Cal. Pen. Code § 30510 (former Cal. Pen. Code § 

12276).  In 1999 the definition of “assault weapon” was amended to include 

“features”3 which could bring a firearm within the definition of “assault weapon.”  

Cal. Pen. Code § 30515(a)(1)-(3) (former Cal. Pen. Code § 12276.1(a)(1)-(3).  The 

most recent amendment to the definition occurred in 2016 and enlarged “assault 

weapon” to include any semi-automatic, centerfire rifle that does not have a “fixed 

magazine,” if it has at least one of the features enumerated in California Penal 

Code section 30515(a).  Under the statute, “fixed magazine” means “an 

ammunition feeding device contained in, or permanently attached to, a firearm in 

such a manner that the device cannot be removed without disassembly of the 

 
3 The “assault weapon” definition was expanded to include: semi-automatic, 
centerfire rifle that has the capacity to accept a detachable magazine and any one of 
the following:  
 

A pistol grip that protrudes conspicuously beneath the action of the weapon;  
A thumbhole stock;  
A folding or telescoping stock;  
A grenade launcher or flare launcher;  
A flash suppressor; or,  
A forward pistol grip;  

 
Semi-automatic, centerfire rifle that has a fixed magazine with the capacity to 
accept more than 10 rounds; or  
 
Semi-automatic, centerfire rifle that has an overall length of less than 30 inches.  
 
Cal. Penal Code § 30515(a) (1-3) (former Penal Code section 12276.1(a)(1-3)). 
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firearm action.”  Cal. Penal Code § 30515(b).  Plaintiffs-Appellants’ challenge is to 

the AWCA’s restrictions on all rifles, whether listed as “assault weapons” by their 

make and model or defined as “assault weapons” by their features.   

The AWCA further makes possession of “assault weapons” punishable as a 

felony.  Cal. Pen. Code § 30605(a).  This is the case despite such firearms being 

commonly owned across the United States for lawful purposes such as self-

defense, hunting, competitive shooting and target shooting.  In fact, an estimated 

17.8 million United States citizens possess modern sporting rifles4 which fall 

within the AWCA’s expansive definition of “assault weapon.”      

As such, the AWCA is “directly at odds with the central holdings of Heller 

and McDonald: that the Second Amendment protects a personal right to keep arms 

for lawful purposes, most notably for self-defense within the home.”  Friedman v. 

City of Highland Park, 784 F.3d 406, 412–13 (7th Cir. 2015) (Manion, J., 

dissenting).  The District Court incorrectly found semi-automatic rifles are not 

protected by the Second Amendment and, even if they were, the AWCA does not 

infringe on Second Amendment rights when examined under the intermediate 

 
4 The number of semi-automatic rifles which fall within the definition of 
“assault weapon” exceeds this number as 17.8 million reflects only modern 
sporting rifles.  NSSF INDUSTRY INTELLIGENCE REPORT: FIREARMS PRODUCTION IN 
THE UNITED STATES, (2019), https://www.nssf.org/research/industry-intelligence-
reports/. 
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scrutiny standard.  However, the simple fact is that semi-automatic rifles are arms 

within the Second Amendment and the AWCA, by effectively banning law-abiding 

citizens from acquiring, transferring or possessing semi-automatic rifles of a 

certain make or model or possessing certain features, infringes on Second 

Amendment rights. 

I. The District Court’s Comparison of Semi-Automatic Rifles to M-16s 
is Irrelevant to the Determination of Whether Semi-Automatic Rifles 
May be Excluded from Second Amendment Protections. 

The District Court concluded the AWCA did not violate the Second 

Amendment in part because similarities between semi-automatic rifles and 

automatic M-16s rifles removed semi-automatic rifles from the scope of the 

Second Amendment.  Excerpts of Record [“EOR”] at pp. 12:6-16:16.  The District 

Court stated, “Because the Court concludes that semiautomatic rifles are 

essentially indistinguishable from M-16s, which Heller noted could be banned 

pursuant to longstanding prohibitions on dangerous and unusual weapons, the 

Court need not reach the question of whether semiautomatic rifles are excluded 

from the Second Amendment because they are not in common use for lawful 

purposes like self-defense.”  EOR at p. 12:9-14.  However, the District Court’s 

analysis was flawed. 

Heller found the Second Amendment does not protect “those weapons not 

typically possessed by law-abiding citizens for lawful purposes.”  554 U.S. at 625.  
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The Court clarified this to mean “dangerous and unusual weapons” are not 

protected.  Id. at 627.  As such, a weapon that is “unusual” must be the opposite of 

a weapon that is “common.”  As the District Court noted, Heller acknowledged 

“the Second Amendment is not unlimited” and recognized the “historical tradition 

of prohibiting the carrying of ‘dangerous and unusual weapons.’”  Id. at 627; EOR 

at p. 12:18-20.  The District Court, however, interpreted this prohibition to “plainly 

provide that the M-16 – and weapons ‘like’ it – can be banned as dangerous and 

unusual weapons.”  EOR at p. 13:22-23.  Thus, according to the District Court, the 

question to be answered was whether “the semiautomatic rifles at issue here [are] 

‘like’ the military’s M-16s, a historically banned dangerous and unusual weapon?’  

EOR at p. 13:23-26.  But whether a firearm is “like” an M-16 is not the proper 

question.  Heller simply used the M-16 as an example of firearms which could be 

outside the Second Amendment because such an automatic firearm is dangerous 

and unusual given its unique military application and features.  But the actual 

question to be answered is whether the firearm at issue is dangerous and unusual.  

Thus, the District Court’s examination of similarities between semi-automatic 

rifles and automatic M-16 rifles is irrelevant.5    

 
5 Despite political efforts to cast modern sporting rifles like the AR-15 rifle as 
a “weapon of war,” the fact is they are quite different from the military M-16. The 
similarities are largely cosmetic, as the internal fire control system on the AR-15 is 
like other semi-automatic firearms, such as pistols, shotguns and rifles, in that one 
pull of the trigger will produce one fired cartridge. The M-16, on the other hand, 

Case: 19-56004, 01/31/2020, ID: 11581654, DktEntry: 28, Page 14 of 31



10 
 

Additionally, to be outside the scope of Second Amendment protections as 

“dangerous and unusual,” a firearm must be both dangerous and unusual.  As the 

Ninth Circuit explained, “To determine [whether a weapon is ‘dangerous and 

unusual’], we consider whether the weapon has uniquely dangerous propensities 

and whether the weapon is commonly possessed by law-abiding citizens for lawful 

purposes.”  Fyock v. Sunnyvale, 779 F.3d 991, 997 (9th Cir. 2015) (emphasis 

added); see also Hollis v. Lynch, 827 F.3d 436, 448–51 (5th Cir. 2016).  The 

Supreme Court confirmed this approach is correct.  Caetano v. Massachusetts, 136 

S.Ct. 1027, 1028 (2016).  For example, in Caetano, the Supreme Court declined to 

consider the dangerousness of stun guns because it had already determined that the 

lower court’s unusualness analysis was flawed.  Id.  The concurrence elaborated: 

As the per curiam opinion recognizes, this is a conjunctive test: A 
weapon may not be banned unless it is both dangerous and unusual.  
Because the Court rejects the lower court’s conclusion that stun guns are 
“unusual,” it does not need to consider the lower court’s conclusion that 
they are also “dangerous.” 
 

Id. at 1031 (Alito, J., concurring)(emphasis added).   

 
was a machine gun capable of firing in “full-automatic” mode or in bursts of 
rounds; in other words, one pull of the trigger could produce multiple fired 
cartridges. The “AR” in “AR-15” actually stands for “ArmaLite rifle,” after the 
company that developed it in the 1950s, not for “assault rifle” or “automatic rifle.” 
Finally, unlike the M-16, modern sporting rifles are chambered in a variety of 
cartridge sizes, including .22 LR, 9mm, .40, .45, .223 (5.56 x 45mm), 6.8 SPC, 
.308, .450 Bushmaster, as well as other calibers. As such, these rifles are used for 
many different types of hunting, from varmint to big game, and are also commonly 
used for recreational shooting and in competitions.  
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It stands to reason that a firearm “in common use” cannot be “dangerous and 

unusual.”  See Friedman, 784 F.3d at 409 (if “the banned weapons are commonly 

owned . . . then they are not unusual.”).  As explained in detail below, semi-

automatic rifles are commonly possessed in the United States; thus they are within 

the protections the Second Amendment affords.  

II. Semi-Automatic Rifles are Commonly Possessed for Lawful Purposes 
and Entitled to Second Amendment Protections. 

Heller provides Second Amendment protection encompassing firearms 

whose features are “in common use,” “typically possessed,” and “preferred” by 

law-abiding Americans for lawful purposes.  Id. at 624, 625, 628–29.  But the 

United States Supreme Court has not precisely defined “common use.”  In Heller 

and McDonald v. City of Chicago, 561 U.S. 742 (2010), the Supreme Court found 

handgun bans unconstitutional and recognized handguns are “the most popular 

weapon chosen by Americans for self-defense in the home,” making a detailed 

examination of their commonality unnecessary.  Heller, 554 U.S. at 629.  In 

Caetano (considering whether Tasers and other “stun guns” are within the 

protections of the Second Amendment), Justice Alito’s concurring opinion 

declared, “The more relevant statistic is that hundreds of thousands of Tasers and 

stun guns have been sold to private citizens, who it appears may lawfully possess 

them in 45 States.”  136 S. Ct. at 1032 (Alito, J., concurring) (quotations and 

brackets omitted).  Because “stun guns are widely owned and accepted as a 
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legitimate means of self-defense across the country,” they are protected by the 

Second Amendment.  Id. at 1033.   

In the federal circuit courts, it appears “[e]very post-Heller case to grapple 

with whether a weapon is ‘popular’ enough to be considered ‘in common use’ has 

relied on statistical data of some form, creating a consensus that common use is an 

objective and largely statistical inquiry.”  Hollis, 827 F.3d at 449 (quotations 

omitted).  The Second Circuit found the banned arms at issue in N.Y. State Rifle & 

Pistol Ass’n, Inc. v. Cuomo were “‘in common use’ as that term was used in 

Heller” because “Americans own millions of the firearms that the challenged 

legislation prohibits.”  804 F.3d 242, 255 (2d Cir. 2015) (finding the banned semi-

automatic firearms at issue were in common use even though finding such arms 

accounted for two percent of the nation’s firearms).   

In the D.C. Circuit, arms were “indeed in ‘common use”’ because 

“[a]pproximately 1.6 million AR-15s alone have been manufactured since 1986.” 

Heller v. District of Columbia, 670 F.3d 1244, 1261 (D.C. Cir. 2011) (“Heller II”).  

The D.C. Circuit went on to find semi-automatic rifles “in common use” because 

“in 2007 this one popular model [AR-15] accounted for 5.5 percent of all 
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firearms6, and 14.4 percent of all rifles7, produced in the U.S. for the domestic 

market.”  Id. at 1261. 

The Ninth Circuit, in discussing 11+ round magazines determined a district 

court did not abuse its discretion by finding that “at a minimum, [11+ round 

magazines] are in common use” based on “sales statistics indicating that millions 

of magazines, some of which [] were magazines fitting Sunnyvale’s definition of 

large-capacity magazines, have been sold over the last two decades in the United 

States.”  Fyock, 779 F.3d at 998.  

Thus, the proper initial question presented in determining whether the 

AWCA violates the Second Amendment is whether semi-automatic rifles are 

commonly owned by law-abiding citizens for lawful purposes.  According to data 

sourced from the Bureau of Alcohol, Tobacco, Firearms and Explosives’ (BATF’s) 

Annual Firearms Manufacturing and Export Reports (AFMER), Census Bureau’s 

Economic Census (conducted once every five years), the Annual Survey of 

 
6 The percentage of modern sporting rifles in comparison to the total firearms 
possessed in the United States is estimated at 8.73%.   NSSF INDUSTRY 
INTELLIGENCE REPORT: FIREARMS PRODUCTION IN THE UNITED STATES, (2019), 
https://www.nssf.org/research/industry-intelligence-reports/. 
 
7 The percentage of modern sporting rifles in comparison to the total rifles 
possessed in the United States is estimated at 22.36%.  The percentage of semi-
automatic rifles in comparison to total rifles is just over 50%.  NSSF INDUSTRY 
INTELLIGENCE REPORT: FIREARMS PRODUCTION IN THE UNITED STATES, (2019), 
https://www.nssf.org/research/industry-intelligence-reports/. 
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Manufacturers (ASM) (for years falling between those fifth-year economic census 

reports), and import/export statistics from the U.S. International Trade 

Commission (USITC), they are.  Approximately 204 million firearms were 

produced for the U.S. market between 1990 and 2018.  NSSF INDUSTRY 

INTELLIGENCE REPORT: FIREARMS PRODUCTION IN THE UNITED STATES, (2019), 

https://www.nssf.org/research/industry-intelligence-reports/.  Of that number, 

nearly half (98,418,923) were long guns (i.e. rifles and shotguns).  See id.  And of 

the long guns possessed in the United States, just over 40% (or 40,000,000) were 

semi-automatic rifles.  See id.  Approximately 17.8 million semi-automatic rifles 

possessed in the United States are modern sporting rifles falling within the 

AWCA’s definition of “assault weapon.”  See id.  Because semi-automatic rifles 

include more than just modern sporting rifles, the number of semi-automatic 

assault weapons which fall within the AWCA’s definition of “assault weapon” is 

at least 17.8 million (but likely far higher).   

As to the 17.8 million modern sporting rifles8, according to the NSSF 

REPORT 2019 EDITION: FIREARMS RETAILER SURVEY REPORT/TREND DATA 2009-

2018,9 firearms retailers reported modern sporting rifles were primarily sold for 

 
8 Data is not available for other types of semi-automatic rifles. 
 
9 This report is updated from the NSSF REPORT 2017 EDITION: FIREARMS 
RETAILER SURVEY REPORT/TREND DATA 2008-2016, which was included in 
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target shooting (46.4%), self-defense (30.39%) and hunting (22.84%).10  An earlier 

report specific to modern sporting rifles, NSSF Report, Modern Sporting Rifle 

(MSR) Comprehensive Consumer Report of 2013, studied the ownership, usage 

and attitudes of Americans toward AR- and AK-platform modern sporting rifles.  

EOR at pp. 2246-2330.  The top 3 reasons given by firearms owners for purchasing 

a modern sporting rifle were recreational target shooting, home defense and 

collecting.  EOR at pp. 2280-82.  Other reasons listed included varmint hunting, 

competition shooting, big game hunting and professional or job-related use.  Id.   

Though “[t]here is considerable variety across the circuits as to what the 

relevant statistic is and what threshold is sufficient for a showing of common use”  

(Hollis, 827 F.3d at 449) there can be no legitimate dispute semi-automatic rifles – 

millions of which the AWCA bans per its definition of “assault weapon” – are 

commonly possessed and used by law abiding citizens for lawful purposes, 

including but not limited to for self-defense in the home.11  This commonality 

 
Appellants’ Motion for Summary Judgment filed in the District Court.  EOR at pp. 
2014-2060. 
 
10 The percentages fluctuated between 2009 and 2018 and the percentages 
reflected here are the averages for that time period. 
 
11 There is no requirement the “common use” be specifically for self-defense 
as opposed to other lawful purposes such as shooting competitions, recreational 
target shooting, training to become a safe and competent shooter and hunting.  
Semi-automatic rifles such as the ones the AWCA bans are common for many 
lawful purposes, not just self-defense. 
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mandates Second Amendment protection and the District Court’s order declaring 

the AWCA constitutional should be reversed.   

As explained in more detail below at Section IV, if the firearm is commonly 

owned by law-abiding citizens for lawful purposes, it is protected and the inquiry 

should end because the United States Constitution guarantees the right to keep and 

bear arms “‘in common use at the time’ for lawful purposes like self-defense.”  

Heller, 554 U.S. at 624 (emphasis added).  Further, where there is a ban on arms 

(which is the case here) “‘in common use at the time’ for lawful purposes like self-

defense,” there is no need to apply any scrutiny—the restriction fails per se.  Id. at 

624–5, 627; see also Caetano, 136 S.Ct. 1027.   

III. The Availability of Semi-Automatic Rifles Not Included in the 
AWCA’s Definition of “Assault Weapon” Does Not Cure the AWCA’s 
Infringement Upon Core Second Amendment Rights. 

Any suggestion that the AWCA does not severely burden Second 

Amendment rights because it does not prohibit all firearms, let alone all semi-

automatic rifles, only those defined as “assault weapons,” misses the mark by a 

wide margin.  “[R]estating the Second Amendment right in terms of what IS LEFT 

after the regulation . . . is exactly backward from Heller’s reasoning.”  National 

Rifle Ass’n of America, Inc. v. BATFE, 714 F.3d 334, 345 (5th Cir. 2013) (Jones, 
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J., joined by Jolly, Smith, Clement, Owen, and Elrod, JJ., dissenting from denial of 

rehearing en banc) (emphasis in original).   

As Heller pointed out in reference to handguns, “[i]t is no answer to say . . . 

that it is permissible to ban the possession of handguns so long as the possession of 

other firearms (i.e., long guns) is allowed.”  Heller, 554 U.S. at 629; see also 

Caetano, 136 S. Ct. at 1033 (Alito, J., concurring) (“But the right to bear other 

weapons is “no answer” to a ban on the possession of protected arms.”).  The 

Supreme Court noted “the American people have considered the handgun to be the 

quintessential self-defense weapon” and found “[t]here are many reasons that a 

citizen may prefer a handgun for home defense . . . Whatever the reason, handguns 

are the most popular weapon chosen by Americans for self-defense in the home, 

and a complete prohibition of their use is invalid.”  Id. at 629.   

The same reasoning applies here.  Semi-automatic rifles, including modern 

sporting rifles and other firearms the AWCA considers “assault weapons,” are 

extremely popular (at least 17.8 million and as many as 40 million are possessed 

across the United States) and useful in self-defense.  In addition, many Americans 

will, “[w]hatever the reason,” choose a semi-automatic rifle.  Allowing law abiding 

citizens to possess other firearms does not lessen the burden on Second 

Amendment rights.  As such, the AWCA is unconstitutional and the District 

Court’s Judgement in Defendant-Appellee’s favor should be reversed.   
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IV. “Intermediate Scrutiny” Has No Foundation in Constitutional 
Language and Gives Judges Unacceptably Broad Discretion to Approve 
or Disapprove Gun-Control Measures Like the AWCA. 

The “intermediate scrutiny” standard has no basis whatsoever in the 

language of the Constitution or the Second Amendment, and it should not be used 

to limit the scope of a textually grounded constitutional right.12  When a court 

applies a standard such as “intermediate scrutiny” to a right that is explicitly 

protected by the Constitution’s language, it is arrogating to itself the power to 

decide the policy goals that are sufficiently “important” to surmount constitutional 

text.  That is incompatible with the very notion of enumerated constitutional rights. 

As this Court explained in Heller:  

The very enumeration of the right takes out of the hands 
of government—even the Third Branch of 
Government—the power to decide on a case-by-case 
basis whether the right is really worth insisting upon. A 
constitutional guarantee subject to future judges’ 
assessments of its usefulness is no constitutional 
guarantee at all.  Constitutional rights are enshrined with 
the scope they were understood to have when the people 
adopted them, whether or not future legislatures or (yes) 
even future judges think that scope too broad.   
 

Heller, 554 U.S. at 634–35.  Thus, instead of continuing to apply intermediate 

scrutiny to Second Amendment challenges such as the one here, NSSF encourages 

 
12 That is not to say that every gun-control law is unconstitutional, but it does 
mean gun-control laws must be measured against the text of the Second 
Amendment rather than the court-created jargon of “intermediate scrutiny.”   
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this Court to reject the notion that laws may infringe the constitutional right to 

keep and bear arms so long as they satisfy the interest balancing “intermediate 

scrutiny” test. 

The entire purpose behind enshrining a constitutional right is to prevent that 

right from being overridden, or even disregarded, when legislators and judges think 

there are “important” reasons for doing so.  On the whole, Second Amendment 

rights do not receive the same deferential treatment as challenges brought under 

other amendments.  Courts generally read the Second Amendment more narrowly 

than other amendments and therefore treat it as a disfavored or second class right.  

See generally Peruta v. California, 137 S.Ct. 1995, 1999 (2017) (Mem.) (Thomas, 

J., dissenting) (stating, “The Court’s decision to deny certiorari in this case reflects 

a distressing trend: the treatment of the Second Amendment as a disfavored 

right.”).  As recognized in Heller, “The First Amendment contains the freedom-of-

speech guarantee that the people ratified, which included exceptions for obscenity, 

libel, and disclosure of state secrets, but not for the expression of extremely 

unpopular and wrong headed views.  The Second Amendment is no different.  

Like the First, it is the very product of an interest balancing by the people . . . And 

whatever else it leaves to future evaluation, it surely elevates above all other 

interests the right of law-abiding, responsible citizens to use arms in defense of 

hearth and home.  Heller, 554 U.S. at 635 (emphasis added). 
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And still, “the lower courts are resisting this Court’s decisions in Heller and 

McDonald and are failing to protect the Second Amendment to the same extent 

that they protect other constitutional rights.”  Silvester v. Becerra, 138 S.Ct. 945, 

950–51 (2018) (Mem.) (Thomas, J., dissenting) (noting the Supreme Court has not 

heard argument in a Second Amendment case for nearly eight years at the time of 

his dissent).  As the dissenters recognized in Teixeira, those who engage in 

firearms commerce and their customers are part of a “politically unpopular” and 

highly regulated group.  Teixeira v. Cty. of Alameda, 873 F.3d 670, 677-78 (9th 

Cir. 2017) (en banc) 694 (Tallman, J., dissenting), 697 (Bea, J., dissenting).   

Given such second class treatment it is even more imperative that the text of 

the Second Amendment – not the judicially created intermediate scrutiny applied 

here and in other cases – should be the touchstone of constitutionality.13  And the 

 
13 Courts have used the “intermediate scrutiny” standard in other areas of 
constitutional doctrine, such as sex equality and the regulation of adult bookstores. 
See, e.g., Craig v. Boren, 429 U.S. 190, 197 (1976); City of Los Angeles v. 
Alameda Books, Inc., 535 U.S. 425 (2002).  But neither of those court-protected 
rights can be found in the Constitution’s language.  The text of the equal protection 
clause does not require equal treatment of men and women.  It requires only the 
“equal protection of the laws,” and section 2 of the Fourteenth Amendment makes 
abundantly clear that the disenfranchisement of women would remain permissible 
after the amendment’s ratification.  See David A. Strauss, Foreword: Does The 
Constitution Mean What It Says?, 129 HARV. L. REV. 1, 38, 41–42 (2015).  In like 
manner, the peddling of smut is conduct rather than “speech,” and the judicial 
protections it receives are rooted in textually dubious precedents rather than 
constitutional language.  See City of Los Angeles, 535 U.S. at 443–44 (Scalia, J., 
concurring) (“The Constitution does not prevent those communities that wish to do 
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text of the Second Amendment is straightforward: A well regulated Militia, being 

necessary to the security of a free State, the right of the people to keep and bear 

Arms, shall not be infringed.  U.S. CONST. amend. II .  The Second Amendment 

does not say that “the right of the people to keep and bear Arms shall not be 

infringed, except by legislation that is substantially related to an important 

governmental objective.”  There is no room for courts to balance Second 

Amendment rights against competing governmental interests, or for legislators to 

subordinate the constitutionally protected right to policy goals courts deem 

“important.”   

Further, “intermediate scrutiny” is hopelessly indeterminate and leads 

inevitably to result-oriented judging.  Any judge can assert any gun-control 

measure is “substantially” related to the “important” governmental objective of 

public safety – or that it is not quite “substantially” related to this “important” 

 
so from regulating, or indeed entirely suppressing, the business of pandering 
sex.”). 

There is little cause for concern when a court subjects rights of this sort to a 
standard as lenient as “intermediate scrutiny.”  When a right is derived from 
judicial precedent rather than constitutional text, the courts creating the right hold 
the prerogative to define the appropriate standard of review—or even to modify or 
overrule the right itself if the court sees fits to do so.  See, e.g., Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992) (replacing Roe v. 
Wade’s trimester framework with an “undue burden” test); West Coast Hotel Co. v. 
Parrish, 300 U.S. 379 (1937) (overruling Lochner-era protections for liberty of 
contract). 
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objective – regardless of the data or evidence the litigants produce.  In the words of 

the Supreme Court, “it is always possible to disagree with such judgments and 

never to refute them.”  Blakely v. Washington, 542 U.S. 296, 308 (2004).  This is 

not a standard that should be applied to an enumerated right the Constitution is 

supposed to protect from the vagaries of political and judicial opinion.    

Moreover, Heller rejected such interest-balancing: “We know of no other 

enumerated constitutional right whose core protection has been subjected to a 

freestanding “interest-balancing” approach.  The very enumeration of the right 

takes out of the hands of government—even the Third Branch of Government—the 

power to decide on a case-by-case basis whether the right is really worth insisting 

upon.”  Heller, 554 U.S. at 634.  The Supreme Court majority went on to observe 

that a “constitutional guarantee subject to future judges’ assessments of its 

usefulness is no constitutional guarantee at all.  Constitutional rights are enshrined 

with the scope they were understood to have when the people adopted them, 

whether or not future legislatures or (yes) even future judges think that scope too 

broad.  We would not apply an ‘interest-balancing’ approach to the prohibition of a 

peaceful neo-Nazi march through Skokie.  Id. at 634–35 (citing Nat’l Socialist 

Party of Am. v. Skokie, 432 U.S. 43 (1977) (per curiam)). 

Instead, this Court should ask: (1) do semiautomatic firearms qualify as 

“arms” described in the Second Amendment; and (2) does a prohibition on this 
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subset of firearms qualify as an “infringement” of the right to keep and bear arms.  

Stated conversely, the AWCA ban on semiautomatic rifles can only be 

constitutional if (1) the prohibited firearms fall outside the category of “arms” the 

Second Amendment protects; or (2) the prohibition on semiautomatic rifles fails to 

“infringe” the constitutional right to keep and bear arms.  Because semi-automatic 

rifles are commonly possessed arms described in the Second Amendment, the 

AWCA’s prohibition of such arms infringes on the Second Amendment right to 

keep and bear arms. 

Yet the District Court14 did not even discuss whether the ban could be 

upheld on a textual analysis of the Second Amendment, instead applying the 

intermediate scrutiny standard other circuits have embraced when considering 

statewide bans on semi-automatic firearms designated “assault weapons” – even 

though an inquiry of this kind would resolve the case in a manner that is rooted in 

constitutional text and conclude the AWCA is unconstitutional.    

CONCLUSION 

The AWCA operates as a complete ban on a particular kind of firearm – a 

firearm which accounts for between 17.8 million and 40 million firearms 

possessed in the United States.  Such a ban is unconstitutional under the text of the 

 
14     The District Court alternatively assumed the AWCA did burden Second 
Amendment protected conduct and applied intermediate scrutiny to the AWCA.  
EOR at pp. 16:18-18:18.   
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Second Amendment because semi-automatic rifles are firearms within the 

protections the Second Amendment affords.  And the AWCA’s complete ban on 

such commonly possessed firearms used for lawful purposes severely infringes on 

Second Amendment rights.   

Accordingly, NSSF strongly encourages this Court to reverse the District 

Court’s summary judgment ruling against Plaintiffs-Appellants. 
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