


DATE

10/16/2013
02/17/2015

02/17/2015

02/17/2015

02/17/2015

03/06/2015

04/06/2015

04/14/2015

04/14/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME 1
Petition for Writ of Mandate

Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Respondents’ Answer to Complaint for Declaratory
and Injunctive Relief and Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Su]plgort of
Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

PAGE

26
48

61

139

152

230

238

255

266

293



DATE

04/20/2015

05/01/2015

05/01/2015

05/04/2015

05/04/2015

05/04/2015

05/04/2015

05/05/2015

05/11/2015

05/19/2015

05/19/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Stipulation and Joint Application Re: Expedited
Dispute Resolution Procedure Re: Documents
Withheld Under Privilege Claims in Response to
Plaintiffs’ Requests for Production of Documents
(Set One), Propounded on Defendants Kamala
Harris and Stephen Lindley; Order

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Memorandum of Points and
Authorities in Support of Motion for Judgment on
the Pleadings

VOLUME II

Brief in Support of Request for Production of
Withheld Documents via Expedited Disputed
Resolution Procedure; [Proposed] Order

Declaration of Scott M. Franklin in Support of
Request for Production of Withheld Documents via
Expedited Disputed Resolution Procedure

Defendants’ Brief Regarding In Camera Discovery
Proceeding

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera Discovery
Proceeding

Corrected Plaintiffs’ Brief in Support of Request for
Production of Documents via Expedited Dispute
Resolution Procedure

Plaintiffs’ Reply to Defendants’ Brief Regarding In
Camera Discovery Proceedings

Plaintiffs’ Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

PAGE

274

276

279

317

327

372

390

395

404

408

421

294



DATE

05/29/2015

06/01/2015

06/02/2015

07/20/2015
08/07/2015

08/07/2015
08/31/2015

12/30/2015

01/22/2016

01/22/2016

01/22/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Ruling on Request for Production of Withheld
Documents via Expedited Dispute Resolution
Procedure

Plaintiffs’ Request for Judicial Notice in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

Order After Hearing

Plaintiffs’ Supplemental Brief in Response to Order
of July 20, 2015

Defendants’ Supplemental Brief

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to Compel
Additional Responses to Form Interrogatories, and
Motion to Compel Further Responses to Request
for Admissions

First Amended Complaint for Declaratory and
Injunctive Relief and Petition for Writ of
Mandamus

Stipulation Re: Expedited Dispute Resolution
Procedure Regarding Disputed Discovery
Responses Previously Deemed Moot and Renewed
Motions Currently Scheduled for Hearing on
February 19, 2016

VOLUME III

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Requests for Admissions, Set One, Propounded on
De%endants Kamala Harris and Stephen Lindley

PAGE

509

518

523

528
533

539
547

551

579

612

620

295



DATE

01/22/2016

01/22/2016

01/25/2016

01/25/2016

01/29/2016

04/20/2016

04/20/2016

04/25/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

VOLUME IV

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Request for Admissions, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Form Interrogatories, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Respondents’ Answer to First Amended Complaint
and Petition for Writ of Mandamus

Joint Statement Identifying Specific Discovery
Requests at Issue Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed Moot and
Renewed Motions

VOLUME V

Appendix of Discovery Request and Disputed
Responses Thereto Re: Joint Statement Concerning
Renewed Discovery

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Requests for Production, Set
Three, Propounded on Defendants Kamala Harris

and Stefphen Lindley; Memorandum in Support
Thereo

PAGE

805

840

1025

1058

1084

1093

1138

1145

296



DATE

04/25/2016

04/25/2016

04/25/2016

04/25/2016

04/25/2016

05/31/2016

10/17/2016

10/17/2016

10/17/2016

10/21/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Request
for Production of Documents, Set Three
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Production, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala Harris
and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three Propounded on
Defendants Kamala Harris and Stephen Lindley

Ruling on Submitted Matter: Renewed Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel Further
Responses to Request for Admissions

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of Stephen Lindley in Support of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of David Harper in S_utpport of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Response to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

PAGE

1166

1171

1206

1224

1228

1273

1281

1296

1301

1308

297



DATE

10/21/2016

10/21/2016

11/04/2016

03/15/2017

05/24/2017

06/08/2017
06/12/2017

06/13/2017

06/13/2017

06/13/2017

06/13/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen Lindley
in Support of Defendants’ Opposition to Plaintiffs’
Motions to Compel

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

Stipulation Re: Bifurcation and Setting Partial
Merits Hearing; Order

Amended Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order

Second Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Stipulation and Order Re: Bifurcation

Notice of Motion for Adjudication of Plaintiffs’ Fifth
and Ninth Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion and Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Pursuant to the Bifurcation Order of November 4,
2016

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

VOLUME VI

Memorandum of Points and Authorities in Support
of Defendants’ Motion for Summary Adjudication
as to the Fifth and Ninth Causes of Action

Separate Statement of Undisputed Facts in

Support of Defendants’ Motion for Summary

ﬁdj.udlcatlon as to the Fifth and Ninth Causes of
ction

PAGE

1320

1331

1342

1350

1353

1357
1360

1363

1389

1418

1446

298



DATE

06/13/2017

06/13/2017

06/14/2017

06/14/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
t(]) the Fifth and Ninth Causes of Action [Part 1 of
2

VOLUME VII

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
g]) the Fifth and Ninth Causes of Action [Part 2 of

VOLUME VIII

Declaration of Scott M. Franklin in Support of
Motion for Adjudication of Plaintiffs’ Fifth and
Ninth Causes of Action Pursuant to Bifurcation
Order of November 4, 2016

Plaintiffs’ Separate Statement in Support of Motion
for Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to Bifurcation Order of
November 4, 2016

VOLUME IX

Memorandum of Points and Authorities in Support
of Plaintiffs’ Opposition to Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Plaintiffs’ Separate Statement in Opposition to
Defendants’ Motion for Summary Adjudication

Plaintiffs’ Evidence in Opposition to Defendants’
Motion for Summary Adjudication; Declaration of
Scott M. Franklin in Support of Plaintiffs’
ngosition to Defendants’ Motion for Summary
Adjudication

Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for Adjudication

PAGE

1452

1663

1893

2148

2188

2210

2220

2241

2252

299



DATE

06/30/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

08/03/2017

08/09/2017

10/12/2017

10/12/2017

10/12/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Suo{)port of
Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Reply in Support of Plaintiffs’ Motion for
Adjudication of Fifth and Ninth Causes of Action

Request for Judicial Notice in Support of Plaintiffs’
N%(Xion for Adjudication of Fifth and Ninth Causes
of Action

VOLUME X

Supplemental Declaration of Scott M. Franklin in
Sufpﬁort of Plaintiffs’ Motion for Adjudication of
Fifth and Ninth Causes of Action

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Defendants’ Response to Plaintiffs’ Additional
Material Facts

Tentative Ruling on Motions for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Ruling on Submitted Matter: Motions for
Adjudication of Plaintiffs’ Fifth and Ninth Causes
of Action

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Request for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

PAGE

2275

2417

2432

2461

2492

2503

2508

2516

2527

2530

2548

300



DATE

10/12/2017

10/12/2017

10/12/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/23/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Special Interrogatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of Motion to
Compel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Plaintiffs’ Amended Notice of Motion to Compel
Additional Responses to Request for Admissions
(Set Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Requests for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs Amended Notice of Motion to Compel
Additional Responses to Special Interrogatories
(Set Four) Propounded on Defendants Xavier

Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Special Interrggatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

PAGE

2564

2567

2581

2597

2600

2603

2607

2610

2614

301



DATE

10/27/2017

10/27/2017

11/03/2017

11/03/2017

01/30/2018

01/30/2018

02/20/2018

02/20/2018

03/01/2018
05/31/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motions to Compel
Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Reply in Support of Motions
to 8ompel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Tentative Ruling on Motions to Compel Additional
Responses to Request for Admission (Set Three),
Special Interrogatories (Set Four), and for
Sanctions

Ruling on Motions to Compel Additional Responses
to Request for Admission (Set Three), Special
Interrogatories (Set Four), and for Sanctions

Plaintiffs’ Opening Trial Brief

VOLUME XI

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

VOLUME XII

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief

Reply in Support of Plaintiffs’ Opening Trial Brief

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for Writ of
Mandamus

PAGE

2641

2655

2672

2677

2683

2744

2959

3023

3251
3278

302



DATE

05/31/2018

06/11/2018

06/15/2018

06/15/2018

06/21/2018

08/21/2018

12/04/2018

12/04/2018

12/24/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XIII

Declaration of Scott M. Franklin in Support of
Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive Relief
and Second Amended Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motion for
Leave to File a Second Amended Complaint

Plaintiffs’ Reply in Support of Motion for Leave to
File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus

Second Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for Leave
to File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Order Regarding Reserved Hearing Date of August
24, 2018 (Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus)

Plaintiffs’ Opening Trial Brief

VOLUME XIV

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

PAGE

3315

3373

3387

3402

3414

3419

3422

3478

3665

303



DATE

12/24/2018

01/03/2019
03/04/2019

04/10/2019

04/10/2019
05/02/2019
06/04/2019
08/23/2019
10/08/2019

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XV

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief; Exhibits A-P

Reply in Support of Plaintiffs’ Opening Trial Brief
Ruling on Submitted Matter Re: Petition for Writ

of Mandate and Complaint for Declaratory and
Injunctive Relief—Remaining Causes of Action

VOLUME XVI

Order on Plaintiffs’ First Amendment Petition for
Writ and Complaint

Judgment

Notice of Entry of Judgment or Order
Notice of Appeal (Unlimited Civil Case)
Appellants’ Notice Designating the Record

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

PAGE

3727

3955
3981

4023

4042
4044
4048
4052
4057

304



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
5 03/15/2017
16 08/23/2019
5 04/20/2016
2 05/04/2015
2 05/05/2015
6 06/13/2017
7 06/13/2017
12 02/20/2018
15 12/24/2018
9 06/30/2017
2 05/04/2015
5 10/17/2016

ALPHABETICAL

DOCUMENT

Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Appellants’ Notice Designating the Record

Appendix of Discovery Request and
Disputed Responses Thereto Re: Joint
Statement Concerning Renewed Discovery

Brief in Support of Request for Production

of Withheld Documents via Expedited

Bis uted Resolution Procedure; [Proposed]
rder

Corrected Plaintiffs’ Brief in Support of
Request for Production of Documents via
Expedited Dispute Resolution Procedure

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 1 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 2 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Opposition Brief

Declaration of Anthony R. Hakl in Support

of Defendants’ Opposition Brief; Exhibits A-

p

Declaration of Anthony R. Hakl in Support
of Opposition to Plaintiffs’ Motion for
Adjudication of the Fifth and Ninth Causes
of Action

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera
Discovery Proceeding

Declaration of David Harper in S.u}oport of
Defendants’ Opposition to Plaintiffs
Motions to Compel

PAGE

1350

4052
1138

317

395

1452

1663

3023

3727

2275

390

1301

305



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
8 06/14/2017
13 05/31/2018
1 02/17/2015
1 02/17/2015
5 04/25/2016
5 04/25/2016
2 05/19/2015
10  10/12/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Motion for Adjudication of Plaintiffs
Fifth and Ninth Causes of Action Pursuant
to Bifurcation Order of November 4, 2016

Declaration of Scott M. Franklin in Support
of Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded

on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Production, Set Three,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Special Interrogatories, Set Three
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

PAGE

1893

3315

61

152

1171

1228

421

2548

306



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
10 10/12/2017
10 10/13/2017
10 10/13/2017
11 01/30/2018
14 12/04/2018
5 10/21/2016
3 01/22/2016
4 01/22/2016

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Requests for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Special
Interrogatories géet Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Re{oly to Defendants’
Opposition to Plaintiffs’ Motions to Compel

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Requests for Admissions, Set
One, Propounded on Defendants Kamala
Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

PAGE

2581

2603

2610

2744

3478

1331

620

840

307



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 04/14/2015
2 05/04/2015
5 10/17/2016
2 05/04/2015
1 05/01/2015
1 05/01/2015
5 06/13/2017
11 02/20/2018
14 12/24/2018
13 06/11/2018
1 04/06/2015
5 10/17/2016
10  10/23/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Reply in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Request for Production of Withheld
Documents via Expedited Disputed
Resolution Procedure

Declaration of Stephen Lindley in Sufpport
of Defendants’ Opposition to Plaintiffs
Motions to Compel

Defendants’ Brief Regarding In Camera
Discovery Proceeding

Defendants’ Memorandum of Points and
Authorities in Support of Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Defendants’ Opposition Brief

Defendants’ Opposition Brief

Defendants’ Opposition to Plaintiffs’ Motion
for Leave to File a Second Amended

Complaint

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

PAGE

266

327

1296

372

279

276

1389

2959

3665

3373

238

1281

2614

308



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
2 05/29/2015
10  07/21/2017
9 06/30/2017
2 08/07/2015
2 12/30/2015
4 04/20/2016
16  04/10/2019
6 06/13/2017
9 06/30/2017
1 02/17/2015
1 02/17/2015

ALPHABETICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Defendants’ Response to Plaintiffs’
Additional Material Facts

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for
Adjudication

Defendants’ Supplemental Brief

First Amended Complaint for Declaratory
and Injunctive Relief and Petition for Writ
of Mandamus

Joint Statement Identifying Specific
Discovery Requests at Issue Re: Expedited
Dispute Resolution Procedure Regardin
Disputed Discovery Responses Previously
Deemed Moot and Renewed Motions

Judgment

Memorandum of Points and Authorities in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Memorandum of Points and Authorities in
Support of Plaintiffs’ Opposition to
Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action

Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded
on Defendants Kamala Harris and Stephen
Lindley; Memorandum of Points and
Authorities in Support

Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum of
Points and Authorities in Support

PAGE

509

2503

2252

539
551

1093

4042
1418

2188

48

139

309



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
16  06/04/2019
16 05/02/2019
4 01/25/2016
4 01/25/2016
16  10/08/2019
5 06/13/2017
5 06/12/2017
9 06/30/2017
2 07/20/2015
16  04/10/2019
13 08/21/2018

ALPHABETICAL

DOCUMENT

Notice of Appeal (Unlimited Civil Case)
Notice of Entry of Judgment or Order

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Request for
Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen

Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Form
Interrogatories, Set One, Propounded on

Defendants Kamala Harris and Stephen
Lindley

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

Notice of Motion and Motion for
Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action
Pursuant to the Bifurcation Order of
November 4, 2016

Opposition to Plaintiffs’ Motion for
Agjudication of the Fifth and Ninth Causes
of Action

Order After Hearing

Order on Plaintiffs’ First Amendment
Petition for Writ and Complaint

Order Regarding Reserved Hearing Date of
August 24, 2018 (Plaintiffs’ Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus)

PAGE

4048
4044
1025

1058

4057

1363

1360

2241

528
4023

3419

310



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 10/16/2013
10 10/13/2017
10 10/13/2017
9 06/30/2017
5 10/21/2016
12 05/31/2018
10 10/12/2017
10 10/12/2017
10  10/13/2017

ALPHABETICAL

DOCUMENT

Petition for Writ of Mandate

Plaintiffs Amended Notice of Motion to
Compel Additional Responses to Special
Interrogatories (Set Four) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions

Plaintiffs’ Amended Notice of Motion to
Compel Additional Responses to Request for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions

Plaintiffs’ Evidence in Opposition to
Defendants’ Motion for Summary
Adjudication; Declaration of Scott M.
Franklin in Support of Plaintiffs’ Opposition
to Defendants’ Motion for Summary
Adjudication

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen
Lindley in Support of Defendants’
Opposition to Plaintiffs’ Motions to Compel

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and
Injunctive Relief and Second Amended
Petition for Writ of Mandamus

Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounged on Defendants Xavier
Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of

Motion to Compel Additional Responses to:
1] Requests for Admissions (Set Three) and
2] Special Interrogatories (Set Four)

PAGE

26
2607

2600
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1320

3278

2530
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VOL DATE
5 04/25/2016
5 04/25/2016
10 10/12/2017
10 10/12/2017
3 01/22/2016
3 01/22/2016
10  01/30/2018
13 12/04/2018
2 05/19/2015

ALPHABETICAL

DOCUMENT

Plaintiffs’ Notice of Motion and Motion to
Compel Further Responses to Requests for
Production, Set Three, Propounded on
Defendants Kamala Harrls and Stephen
Lindley; Memorandum in Support Thereof

Plaintiffs’ Notice of Motion and Motion to
Compel Further Responses to Special
Interrogatories, Set Three, Propounded on

Defendants Kamala Harris an Stephen
Lindley

Plaintiffs’ Notice of Motion to Compel
Additional Responses to Request for
Admissions (Set Three) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Plaintiffs’ Notice of Motion to Compel
Additional Responses to Special
Interrogatories (Set Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Plaintiffs’ Notice of Renewed Motion and
Renewed Motion to Compel Further
Responses to Request for Admissions, Set
One, Propounded on Defendants Kamala
Harrls and Stephen Lindley; Memorandum
in Support Thereof

Plaintiffs’ Notice of Renewed Motion and
Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum in
Support Thereof

Plaintiffs’ Opening Trial Brief
Plaintiffs’ Opening Trial Brief

Plaintiffs’ Opposition to Defendants’ Motion
for Judgment on the Pleadings
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1206

2527

2564

612

805

2683
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408
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VOL DATE
13 06/15/2018
10 10/27/2017
2 05/11/2015
5 04/25/2016
5 04/25/2016
2 06/02/2015
9 06/30/2017
8 06/14/2017
2 08/07/2015
5 10/21/2016

ALPHABETICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus

Plaintiffs’ Reply in Support of Motions to
Compel Additional Responses to: [1]
Requests for Admissions (Set Three) and [2]
Special Interrogatories (Set Four)

Plaintiffs’ Reply to Defendants’ Brief
Regarding In Camera Discovery
Proceedings

Plaintiffs’ Request for Judicial Notice in
Support of Motion to Compel Further
Responses to Request for Production of
Documents, Set Three Propounded on

Defendants Kamala Harris and Stephen
Lindley

Plaintiffs’ Request for Judicial Notice in
Support of Motion to Compel Further
Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala
Harris and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in
Support of Opposition to Defendants’
Motion for Judgment on the Pleadings

Plaintiffs’ Separate Statement in
Opposition to Defendants’ Motion for
Summary Adjudication

Plaintiffs’ Separate Statement in Sup ort of
Motion for Agjudication of Plaintiffs ﬁifth
and Ninth Causes of Action Pursuant to
Bifurcation Order of November 4, 2016

Plaintiffs’ Suplplemental Brief in Response
to Order of July 20, 2015

Reply in Response to Defendants’
Opposition to Plaintiffs’ Motions to Compel
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3387
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404

1166

1224

523

2210

2148

533

1308
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VOL DATE
10  07/21/2017
1 04/14/2015
9 07/21/2017
12 03/01/2018
15 01/03/2019
9 07/21/2017
1 03/06/2015
4 01/29/2016
2 08/31/2015
10  11/03/2017

ALPHABETICAL

DOCUMENT

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Replﬁ in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Reply in Support of Plaintiffs’ Motion for
ﬁd]_udication of Fifth and Ninth Causes of
ction

Replfy in Support of Plaintiffs’ Opening Trial
Brie

Replfy in Support of Plaintiffs’ Opening Trial
Brie

Request for Judicial Notice in Support of
Plaintiffs’ Motion for Adjudication of Fifth
and Ninth Causes of Action

Respondents’ Answer to Complaint for
Declaratory and Injunctive Relief and
Petition for Writ of Mandamus

Respondents’ Answer to First Amended
Complaint and Petition for Writ of
Mandamus

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel
Further Responses to Request for
Admissions

Ruling on Motions to Compel Additional
Responses to Request for Admission (Set
Three), Special Interrogatories (Set Four),
and for Sanctions
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2492

255

2417

3251

3955

2432

230

1084

547

2677
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VOL DATE
2 06/01/2015
15 03/04/2019
10  08/09/2017
5 05/31/2016
5 05/24/2017
13 06/21/2018
6 06/13/2017
1 04/20/2015
5 06/08/2017
5 11/04/2016

ALPHABETICAL

DOCUMENT

Ruling on Request for Production of
Withheld Documents via Expedited Dispute
Resolution Procedure

Ruling on Submitted Matter Re: Petition for
Writ of Mandate and Complaint for
Declaratory and Injunctive Relief—
Remaining Causes of Action

Ruling on Submitted Matter: Motions for

Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action

Ruling on Submitted Matter: Renewed
Motion to Compel Additional Responses to
Form Interrogatories, and Motion to
Compel Further Responses to Request for
Admissions

Second Amended Stipulation Re:
Bifurcation and Setting Partial Merits
Hearing; Order

Second Supplemental Declaration of Scott
M. Franklin in Support of Plaintiffs’ Motion
for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Separate Statement of Undisputed Facts in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Stipulation and Joint Application Re:

Expedited Dispute Resolution Procedure Re:

Documents Withheld Under Privilege
Claims in Response to Plaintiffs’ Requests
for Production of Documents (Set One),
Propounded on Defendants Kamala Harris
and Stephen Lindley; Order

Stipulation and Order Re: Bifurcation

Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order
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2516

1273

1353

3414

1446

274

1357
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VOL DATE
2 01/22/2016
10  07/21/2017
10 10/27/2017
13 06/15/2018
10  08/03/2017
10  11/03/2017

ALPHABETICAL

DOCUMENT

Stipulation Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed
Moot and Renewed Motions Currently
Scheduled for Hearing on February 19, 2016

Supplemental Declaration of Scott M.

Franklin in Support of Plaintiffs’ Motion for

ﬁdjudication of Fifth and Ninth Causes of
ction

Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Reply in
Support of Motions to Compel Additional

Responses to: [1] Requests for Admissions
gSet Three) and [2] Special Interrogatories
Set Four)

Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus

Tentative Ruling on Motions for
Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action

Tentative Ruling on Motions to Compel
Additional Responses to Request for
Admission (Set Three), Special
Interrogatories (Set Fourg), and for
Sanctions
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C. D. Michel - S.B.N. 144258

Scott M. Franklin - S.B.N. 240254
Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Email: cmichel@michellawyers.com

Attorney for Plaintiffs/Petitioners

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, ET AL,, ) CASE NO. 34-2013-80001667
)
Plaintiffs and Petitioners, ) BRIEF IN SUPPORT OF REQUEST FOR
) PRODUCTION OF WITHHELD
Vs. ) DOCUMENTS VIA EXPEDITED DISPUTE
: ) RESOLUTION PROCEDURE;
KAMALA HARRIS, ET AL., ) [PROPOSED] ORDER
)
Defendants and Respondents. ) Dept. 31
)

Action filed: 10/16/2013

I. INTRODUCTION

The parties stipulated to an expedited review of the current dispute in lieu of normal
motion practice to avoid unnecessary briefing and appearances, intending to save scarce resources
for both the parties and the Court. The dispute boils down to whether a few documents being
withheld under privilege claims—mainly official information privilege objections—are subject to
disclosure. Based on the argument herein, Plaintiffs/Petitioners David Gentry, James Parker,
Mark Midlam, James Bass, and Calguns Shooting Sports Association’s (“Plaintiffs”) request for
production of documents should be granted, and Defendants/Respondents Kamala Harris and
Stephen Lindley (“Defendants™) should be ordered to produce the withheld documents.

II. STATEMENT OF FACTS

A, The History of the Current Dispute

Plaintiffs served a first set of Requests for Production of Documents (“RFP”) on

Defendants on May 14, 2014. (Declaration of Scott M. Franklin in Support of Request for

1
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Production of Withheld Documents via Expedited Dispute Resolution Procedure [“Franklin
Decl.”] § 2.) Over the course of several months, the parties met and conferred in good faith
exchanging several written communications and having at least two detailed telephonic
conferences. (Id. § 3 at Exs. 1 and 2.) During that time, Defendants produced some responsive
documents, in several batches. (Id. § 3.)

On October 17, 2014, during the meet-and-confer process, Plaintiffs requested that
Defendants produce a “privilege log.” (Id.) This request was made because Defendants’ RFP
responses all included objections and a statement that whatever response given was made
“without waiving these objection[.]” (/d. § 3 at Exs. 1; §4.) That is, Defendants’ responses were
unclear as to whether or not any documents were being withheld pursuant to the objections raised.
(Id. 9 4.) Defendants produced a privilege log on December 22, 2014. (Id. { 5 at Ex. 3.) After the
production of the privilege log, Plaintiffs agreed that they would not challenge the withholding of
certain documents identified on the privilege log (item nos. 5, 6, and 11). (/d. § 6.) As to the other
withheld documents, however, the parties agreed they were at an impasse as of February 6, 2015,
which led to the suggestion by Plaintiffs’ counsel that the parties submit the matter to the Court in
an expedited manner for limited briefing and in camera review. (Id. § 7.) A stipulation followed
(id.), and now the matter is before the Court for in camera review.

B. Summary of the Relevant Portion of Plaintiffs’ Case

The California Department of Justice (the “Department”) collects information on a
Dealer’s Record of Sale (“DROS”) Form, and uses the information as part of the background
check process that is performed for most firearm purchases. (Compl.  1.) A fee is collected by
the Department regarding each DROS Form that is submitted by a potential firearm purchaser (the
“DROS Fee”). (Id.) Funds obtained via the DROS Fee, along with certain other money collected
by the Department (see, e.g., entertainment firearm permit fees, Penal Code section 29510(a)(1)),
are placed into the DROS Special Account, a segregated account in California’s General Fund.
(Id.) Penal Code section 28235 lists the authorized uses for DROS Special Account funds.

The Department is not required to charge the DROS Fee (id. 4 39), but it is allowed to

charge the DROS Fee in an amount that is based on a determination of what it would take to

2
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reimburse certain statutorily listed costs. (Jd. 4] 38-40; see Penal Code §§ 28225(a-b), 28230(a).)

It appears the Department has never analyzed the specific costs listed in the relevant
statute (Penal Code section 28225(b), and that the DROS Fee appears to be excessive and in
violation of its statutory basis. It seems the Department actually agreed with that conclusion as of
2010, when it commenced rulemaking with an intent to “lower the current $19 DROS fee to $14,
commensurate with the actual cost of Processing a DROS” Form. (Franklin Decl. q 8 at Ex. 4).
Even though the 2010 rulemaking appeared complete, however, something happened in late 2010
or thereafter that lead the Department to reverse course and quietly abandon the rulemaking.
Thus, Plaintiffs seek to investigate the propriety of the amount of the DROS Fee, which, as of
2011, created a surplus such that the Governor was able to borrow $11,500,000 from the DROS
Special Account without affecting the Departments’ operations. (Franklin Decl.  at Ex. 5.)

III. ARGUMENT

A. A Prima Facie Claim for the Production of Withheld Documents Is Alleged

If a party deems an objection to a demand for inspection to be without merit, that party can
obtain judicial relief upon a timely motion showing: (1) good cause and (2) a sufficient attempt at
informal resolution. Civ. Proc. Code § 2031.310. Further, Evidence Code section 915(b) and the
stipulation of the parties herein both allow for an in camera review in a situation such as this,
where a privilege claim has been made under Evidence Code section 1040. Here, because: (1)
documents at issue have already been identified as necessary to Plaintiffs case and clearly relevant
(or else they would not have been included in a privilege log); (2) it appears Defendants, i.e., the
Department of Justice, are the only source for the information sought; and (3) the parties have
stipulated as to the sufficiency of the attempt to resolve this matter informally, Plaintiffs have
proven good cause and thus a prima facie case that production should occur per section 2031.310.
B. Defendants’ Objections Are Without Merit

1. Government Code Section 1040 (Item Nos. 1-4, 7-10, and 12-14)

a. Legal Authority
As is relevant hereto, Government Code section 1040(a-b) states that:

A public entity has a privilege to refuse to disclose official information [i.e.,

3

BRIEF ISO REQUEST FOR PRODUCTION OF DOCUMENTS; [PROPOSED] ORDER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

information acquired in confidence by a public employee in the course of his or her
duty and not open, or officially disclosed, to the public prior to the time the claim
of privilege is made]' if the privilege is claimed by a person authorized by the
public entity to do so and:

(1) Disclosure is forbidden by an act of the Congress of the United States or a
statute of this state;? or

(2) Disclosure of the information is against the public interest because there is a
necessity for preserving the confidentiality of the information that outweighs the
necessity for disclosure in the interest of justice; but no privilege may be claimed
under this paragraph if any person authorized to do so has consented that the
information be disclosed in the proceeding. In determining whether disclosure of
the information is against the public interest, the interest of the public entity as a
party in the outcome of the proceeding may not be considered.

(Emphasis added). The California Supreme Court has held that in conducting the balancing test
required by Evidence Code § 1040(b)(2), the courts should consider:

[(1)] the importance of the material sought to the fair presentation of the litigant’s
case, [(2)] the availability of the material to the litigant by other means, and [(3)]
the effectiveness and relative difficulty of such other means. The consideration of
[(4)] the consequences of disclosure to the public will involve matters relative to
the effect of disclosure upon the integrity of public processes and procedures . . . .
In this respect the court[s] should be fully aware that—in the words of the
Assembly Committee on Judiciary—‘the public has an interest in seeing that
justice is done in the particular cause as well as an interest in the secrecy of the
information.’

Shepherd v. Super. Ct., 17 Cal. 107, 126 (1976) (overruled on other grounds by People v.
Holloway, 33 Cal. 4th 96, 131 (2004)).
b. The Balance Tips Strongly in Favor of Disclosure Here

1. The Material Sought Is Key to the Fair Presentation of Plaintiffs’
Case

Plaintiffs believe the DROS Fee was either improperly set in 2004, or that the Department
acted improperly in abandoning its DROS Fee reduction rulemaking in 2010, or both. As part of
the meet-and-confer process, Plaintiffs sent Defendants a letter stating that:

Defendants’ responses include several privilege claims on issues related to

evidence of how the DROS Fee was set at $19.00 and similar Department analysis
(see, e.g., Defendants’ responses to Request for Production Nos. 26 and 28,

! Presumably, Defendants will attempt to make a showing that the documents at
issue include “official information” as defined under Evidence Code section 1040(a), as
that is their burden. See Marylander v. Super. Ct., 81 Cal. App. 4th 1119, 1126 (2000).

2 Defendants are not making a subsection (b)(1) objection. (Franklin Decl. § 10.)

4
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Defendants’ response to Form Interrogatory No. 15.1). Please be advised that, as to

any relevant information withheld pursuant to a privilege claim, Plaintiffs will seek

to exclude testimony on such subjects at trial.

(Franklin Decl. at Ex. 1.) In response, Defendants identified two supposed sources of evidence as
to how the DROS Fee was set at $19.00: (1) a rulemaking file from 2004, and (2) documents
referred to in Defendants’ privilege log. (Id. at Ex. 2). Defendants’ response provides several
important pieces of information. First, it confirms that the withheld documents include responsive
documents on the issue of how the $19.00 DROS Fee was set. Second, because the 2004 rule
making file does not include any reference to the costs that are required to be considered in setting
the DROS Fee (see Penal Code section 28225), that leaves the withheld documents as the only
identified source of evidence on the issue. (Franklin Decl. at Ex. 2.)*

If the withheld documents do provide specifics of how the department set or re-evaluted
the amount of the DROS Fee, the information at issue will be plainly relevant to this case—either
it will show the Department considered all of the relevant costs and properly set the DROS Fee at
$19.00, or it will not. Defendants have a duty to set the relevant fee properly and they should not
be allowed to withhold evidence related to the gravamen of this Action. Plaintiffs will not have a
fair chance to present their argument if Defendants are able to keep secret the documents showing
how the relevant fee was really set, so this factor weighs strongly in support of disclosure.

ii. The Material Sought Is Simply Not Available from other Sources

Plaintiffs have no reason to think that the information sought, created internally at a state
agency, is currently available by any route other than this Action. Defendants have provided no
alternative route by which the relevant information might be obtained, proving that it is possessed

solely by the Department. Accordingly, this factor cuts strongly in favor of disclosure.

? Defendants claim the 2004 rulemaking file shows how the Department set the
DROS Fee at $19.00. (/d. at Ex. 2.) The relevant rulemaking file, however, simply states
the conclusion that “the department is adopting fee increases only up to a level to cover
actual costs as specified in statute[,]” it does not actually provide the calculations to
support that conclusion. (/d. § 11 at Ex. 6, p. 3). Unless and until the Department
specifies where the Penal Code section 28225 cost calculations appear in the 2004
rulemaking file (which is part of another discovery motion pending before the Court), it is
Plaintiffs’ belief that the Department has yet to produce any document showing that the
$19.00 DROS Fee was properly set based on the statutorily required cost considerations.

5
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iii. The Third Balancing Factor Does not Apply Here

The material sought by Plaintiffs exists only in the Departments’ files, so the difficulty of

obtaining that information elsewhere is a moot inquiry. Thus, the third factor is inapplicable here.
iv. Secrecy Actually Decreases Integrity in This Instance

The information sought is not strategy information or uninhibited thoughts recorded in the
heat of a brainstorming session, it is financial data that should have been publically disclosed both
when the $19.00 DROS Fee was first announced, and when the 2010 rulemaking to reduce the fee
was announced. Put plainly, Plaintiffs want to check the “math” behind the $19.00 fee at issue.
This alone is sufficient justification for the production sought. See San Gabriel Tribune v.
Superior Court (City of West Covina), 143 Cal. App. 3d 762, 776 (1983) (holding that, under
section 1040, the public could obtain financial data underling a waste disposal fee rate increase
charged to city residents). Furthermore, if the public is not allowed to access the raw data used to
calculate fees they are charged, that not only violates the public’s right “of access to information
concerning the conduct of the people’s business” (Cal. Const. art. 1, § 3(b)(1)), it also impinges
upon the public’s ability to “petition government for redress of grievances[.]” Id. § 3(a). Because
none of the factors weigh against disclosure and at three weigh heavily in favor of disclosure, the
Court should, pursuant to section 1040, order disclosure of the withheld documents.

C. Deliberative Process (Item Nos. 1-4, 7-10, and 12-14)*

Marylander is clear in re-affirming that, in litigation, Evidence Code section 1040
“represents the exclusive means by which a public entity may assert a claim of governmental
privilege based on the necessity for secrecy.” Marylander, 81 Cal. App. 4th at 1125 (italics in
original) (citations omitted). Regardless, even if a deliberative process objection exists here, the
standard of review for a deliberative process objection is basically the same as that which applies
to a section 1040 claim, except that the deliberative process standard may actually be harder for a
governmental defendant to meet. Compare id. at 1126-28 (“Only if the public interest in

nondisclosure clearly outweighs the public interest in disclosure does the deliberative process

* Defendants also argued an Executive Privilege, but based on discussions
between counsel, it appears “Executive Privilege” is just another way of referring to the
Deliberative Process Privilege. (Franklin Decl. § 10).
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privilege spring into existence.”) (citation omitted) (italics added), with Evidence Code

§ 1040(b)(2) (“official information” can only be withheld if the “necessity for preserving the
confidentiality of the information that outweighs the necessity for disclosure in the interest of
justice”). Accordingly, the Court should ignore Defendants’ deliberative process objections
because they are duplicative of the meritless objections made under Evidence Code section 1040.
D. Attorney-Client Privilege (Item No. 4)

California Evidence Code section 954 states that a client may refuse to disclose (1)
confidential communications (2) between the client and the attorney. Here, however, privilege log
item no. 4 appears to be a draft written by someone who is not an attorney. (Franklin Decl. at Ex.
3). Without proof that the intended recipient was an attorney for the author of the document,
Defendants cannot state a viable attorney-client privilege claim. Thus, Defendants’ attorney-client
privilege objection regarding privilege log item no. 4 should be ignored.

E. Attorney Work Product Doctrine (Item Nos. 4 and 13)

California’s attorney work product doctrine, codified in Code of Civil Procedure section
2018.020, states the general policy protecting an attorney’s work product from being unfairly
exposed. The doctrine provides absolute protection for an attorney’s “brain work” (e.g., opinions,
conclusions, impressions), but for other attorney work product, such material can be obtained
upon a showing “that denial of discovery will unfairly prejudice the party seeking discovery in
preparing that party’s claim or defense or will result in an injustice.” Civ. Proc. Code § 2018.030.

As to item no. 4, the privilege log states that the document at issue was created by David
Harper, who does not appear to be an attorney. And Defendants state that the author of item no.
13 is unknown. Therefore, as these two documents were not created by attorneys, and Defendants

have not provided any suggestion that these documents were produced at the direction of an

attorney, there is no reasonable basis for the attorney work product objection made by Defendants.

Further, because Defendants have already effectively admitted that the documents are
relevant, and because there appears to be no other source for the information at issue, the
documents at issue, if produced, are going to provide the key evidence that appears likely to prove

or disprove Plaintiffs’ claim that the DROS Fee amount has yet to be properly set via the
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statutorily required standard.

Finally, denial of discovery on this issue will be unfair and unduly prejudicial. Plaintiffs
contend that the publically available information related to the DROS Fee amount being set and
later kept at $19.00 shows the Department of Justice is not properly monitoring the fee being
charged. The documents at issue are likely to show that either: (a) the information provided to the
public is accurate—which supports Plaintiffs’ claim that the DROS Fee amount was improperly
set or kept at $19.00—or (b) the Department of Justice did perform the proper analysis in 2004
and 2010, which might be determinative as to at least a portion of Plaintiffs’ case. As there is no
other source for the information sought, it would be unfair for Defendants to withhold information
about how certain financial decisions were made in a lawsuit specifically challenging those
decisions. Therefore, the Court should order the production of privilege log item nos. 4 and 13.

IV. CONCLUSION

Plaintiffs seek relief in this instance for two reasons: (1) if the withheld documents show
that the Department did not make the statutorily required calculations, that would prove Plaintiffs
are correct as to the gravamen of their Action; and (2) if Defendants intend to argue that the
withheld documents do show that the Department acted properly, Plaintiffs do not want to be
unfairly surprised with that argument when this case reaches the merits stage. That is, Defendants
should not be able to claim privilege now and then attempt to rely on withheld documents later.

Thus, the relief requested should be granted based on the arguments raised herein.

Dated: May 4, 2015 MICHEL & ASSOCIATES, P.C.

%UW/V\?/

Scy;t/ M. Frduklin, Attorneys for Plaintiffs
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ORDER

Based on the stipulation of the parties dated April 16, 2015, and the Court’s review of the
briefs and documents submitted for in camera review by the parties pursuant to the
aforementioned stipulation, and good cause appearing, the Court GRANTS Plaintiffs/Petitioners
David Gentry, James Parker, Mark Midlam, James Bass, and Calguns Shooting Sports
Association’s (collectively “Plaintiffs”) Request for Production of Withheld Documents via
Expedited Dispute Resolution Procedure.

Defendants are ORDERED to serve copies of privilege log items nos. 1, 2, 3,4, 7, 8, 9,

10, 12, 13, and 14 on Plaintiffs’ counsel within ten days of this Order.

Date:

Hon. Michael P. Kenny Judge of the Superior Court
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STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.

on the interested parties in this action by placing

[ ] the original

[X] a true and correct copy

thereof enclosed in sealed envelope(s) addressed as follows:

Anthony Hakl, Deputy Attorney General
1300 I Street, Suite 1101
Sacramento, CA 95814

X

PROOF OF SERVICE

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,

On May 4, 2015, I served the foregoing document(s) described as:
BRIEF IN SUPPORT OF REQUEST FOR PRODUCTION OF WITHHELD

DOCUMENTS VIA EXPEDITED DISPUTE RESOLUTION PROCEDURE;
[PROPOSED] ORDER

(BY MAIL) As follows: Iam "readily familiar" with the firm's practice of collection and

processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.

Executed on May 4, 2015, at Long Beach, California.

(VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on May 4, 2015, at Long Beach, California.

(STATE) I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.
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DECLARATION OF SCOTT M. FRANKLIN
I, Scott M. Franklin, declare:

1. I am an attorney at law admitted to practice before all courts of the state of
California. I have personal knowledge of each matter and the facts stated herein as a result of my
employment with Michel & Associates, P.C., attorneys for all of the Plaintiffs/Petitioners
(“Plaintiffs”) herein, and if called upon and sworn as a witness, I could and would testify
competently thereto.

2. I served a first set of Requests for Production of Documents (“RFP”) on
Defendants/Respondents Kamala Harris and Stephen Lindley (collectively “Defendants”) on May
14, 2014.

3. Defendants provided responses to Requests for Production of Documents (Set One)
on August 15, 2014 (pursuant to an extension granted by Plaintiffs). Between August 15, 2014,
and February 4, 2014, Defendants served several document productions and the parties met and
conferred regarding, among other things, Plaintiffs’ belief that the responses provided on August
15, 2014, and the documents provided in addition thereto, were insufficient. The extensive
attempt at resolving the dispute came to an end on February 4, 2015, when the parties determined
they were at an impasse as to whether Defendants were properly withholding certain documents.
A true and correct copy of Plaintiffs’ meet-and-confer letter dated October 17, 2014, is attached
hereto as Ex. 1. A true and correct copy of Defendants’ response thereto, dated December 4, 2014,
is attached hereto as Exhibit 2.

4. Plaintiffs’ letter of October 17, 2014, sent during the meet-and-confer process,
included a request that Defendants produce a “privilege log[.]” I made this request because some
of Defendants’ discovery responses included a statement that whatever response given was made
“without waiving these objection[.]” That is, Defendants’ responses were unclear as to whether or
not any documents were being withheld pursuant to the objections raised.

5. A true and correct copy of the privilege log I received from Defendants on or about
December 22, 2014, is attached hereto as Exhibit 3.

6. Soon after my initial review of the privilege log produced by Defendants, I
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informed Defendants’ that Plaintiffs would not challenge the withholding of certain documents
identified on the privilege log (item nos. 5, 6, and 11).

7. On February 6, 2015, Defendants’ counsel confirmed to me that the parties were on
an impasse regarding Plaintiffs desire to obtain privilege log items 1-4, 7-10, and 12-14
notwithstanding Defendants’ related objections. In light of this impasse being reached, I suggested
to Defendants’ counsel that the parties submit the matter to the Court in an expedited manner for
limited briefing and in camera review. The parties stipulated accordingly, and the matter is now
being submitted to the Court for in camera review and a ruling as to Defendants’ objections.

8. A true and correct copy of the Initial Statement of Reasons for the California
Department of Justice’s (the “Department™) 2010 rulemaking to reduce the Dealers’ Record of
Sale Fee, obtained from the Department itself, is attached hereto as Exhibit 4.

9. A true and correct excerpt of the Governor’s Revised Budget Detail, 2012-2013,

obtained from http://www.ebudget.ca.gov/ on May 3, 2015, is attached hereto as Exhibit 5.

10.  As aresult of my meet-and-confer discussions with opposing counsel, it is my
understanding that Defendants do not intend to argue that there is an meaningful distinction
between the “deliberative process” and “executive” privilege objections that are made in their
privilege log. Further, based on the abovementioned discussions, it does not appear that
Defendants intend to make an objection herein based on Evidence Code section 1040(b)(1). If,
however, Defendants do decide to raise an argument in their initial briefing that is contrary to my
understanding as explained in this paragraph, Plaintiffs will respond thereto in their reply brief
authorized by the parties’ stipulation of April 16, 2015.

11. A true and correct copy of the Finding of Emergency created as a part of the
Department’s 2004 rulemaking to raise the Dealers’ Record of Sale Fee, obtained from the
Department itself, is attached hereto as Exhibit 6.

I declare under penalty of perjury under the laws of California that the foregoing is true
and correct, and that this declaration was executed on May 4, 2015, at Long Beach, California.

ey

§L<)tt M Frt{nklin, declarant
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Meet-and-Confer re: Defendants’ Responses to Various Discovery Requests

Dear Mr. Hakl:

This letter constitutes our initial attempt to meet and confer with you regarding certain
insufficient or otherwise problematic responses provided to this office by your clients on August 1,
2014. We propose a telephonic meeting on October 24, 2014, to discuss the responses for the purpose
of determining if the parties can resolve the current discovery dispute without judicial intervention.
We are flexible on the date and time of the teleconference, and do not have any objection to it being
held later than October 24, 2014, assuming the stipulated motion to compel filing deadline (currently
November 7, 2014) is moved back accordingly.

Before addressing specific deficient responses, two general issued must first be addressed.

First, Defendants’ responses to the relevant requests for production of documents include the
common but problematic promise to produce documents “without waiving these objections,” making it
difficult for Plaintiffs to determine what objections Defendants are actually relying on to withhold
documents. Thus, please inform me whether or not any documents are being withheld on a privilege
claim, and if one or more document is being withheld for that reason, please provide a privilege log on

or before October 31, 2014.

ESecond, Defendants’ responses include several privilege claims on issues related to evidence of

how the DROS Fee was set at $19.00 and similar Department analysis (see, e.g., Defendants’ responses
331
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to Request for Production Nos. 26 and 28, Defendants’ response to Form Interrogatory No. 15.1).
Please be advised that, as to any relevant information withheld pursuant to a privilege claim, Plaintiffs
will seek to exclude testimony on such subjects at trial. For example, if Defendants withhold the
specifics of how the $19.00 DROS Fee was calculated (e.g., identification of the specific costs and
estimated costs, if any, that were considered in selecting the $19.00 amount) under an official
information, deliberative process, executive process, or any other privilege, Plaintiffs will make the
necessary motion(s) in limine to prevent Defendants from introducing evidence as to what went into
such calculations, and whether or not the relevant analyses were appropriate or legally sufficient. See,
e.g., A & M Records v. Heilman, 715 Cal. App. 3d 554, 566-67 (1977), ]

The specific insufficiencies of Defendants’ responses are outlined below.

(DOJ) Defendants’ Responses to Plaintiffs’ Request for Production of Documents, Set One

Request Nos. 1, 2, 3 & 5

The Department’s responses improperly limits the scope of response to responsive documents
created in the last two years, based on an objection that the requests are unlimited as to time and thus
the burden of responding would be oppressive. This case is primarily about whether the DROS Fee
being charged since 2005 ($19.00) is justified. These requests seek to obtain documents that show
what costs or estimated costs were or could have been considered in setting/maintaining the $19.00 fee.
Thus, the information is relevant, and the Department has failed to provide any evidence that the time
frame(s) at issue somehow create a situation that is oppressive. See, e.g., West Pico Furniture Co. v.
Super. Ct., 56 Cal. 2d 407, 417 (1961) (no oppression where party responding to interrogatory claimed
proper response would require searching records at 78 locations, but without explaining the amount of
hours of work that such search would require).

Plaintiffs cannot accept temporally truncated responses on an unsupported oppression claim. In
fact, it may be that a declaration of purported burden and oppression, filed in opposition to a motion to
compel, would actually inure to Plaintiffs’ benefit because it would show that the Department cannot
provide any evidence regarding the specifics of how the DROS Fee was set in 2005. In the spirit of
compromise, and without knowing what the basis is for the objection at issue, Plaintiffs can accept as
sufficient a response that is narrowed to responsive documents concerning the years FY 2003-2004 to
the present. Agreeing to a limitation period starting any later, however, unreasonably limits the
response period to after when the DROS Fee was set at $19.00, and the setting of that fee is relevant to
this case.

As to the documents actually produced, they do not appear to be responsive. That is, the
“budget documents™ at issue do not respond to the requests at issue. For example, Request Nos. 1-2
seek documents “that show[] the calculation of a cost, including an estimated cost, referred to in
SECTION 28225 of the Penal Code, or that show a figure identified as such a cost. The “budget
documents” do not expressly show a section 28225 cost being calculated or simply stated, and if the
Department contends these documents impliedly do, its is the Department’s duty to explain how that
information can be extracted. See Civ. Proc. Code § 2031.280.
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Request Nos. 7, 8, 17, 18, 32, 33 & 38

The Department appears to have limited its response to documents created January 1, 2010, or
after. The Department has not provided any justification for limiting the time frame of this response,
which means the objection will fail. The Department has failed to provide any evidence that the time
frame(s) at issue somehow create a situation that is oppressive. See, e.g., West Pico Furniture Co. v.
Super. Ct., 56 Cal. 2d 407, 417 (1961) (no oppression where party responding to interrogatory claimed
proper response would require searching records at 78 locations, but without explaining the amount of
hours of work that such search would require).

As indicated above, the fact that the DROS Fee was set in 2005 means that documents from
around that same time (e.g., starting January 1, 2004) are relevant to this case, which concerns the
validity of the $19.00 DROS Fee currently being charged. Therefore, it seems the reasonable
compromise is that the Department should provide further responses to these requests subject to a
limitation that otherwise responsive documents appearing to have been created prior to January 1,
2004, need not be produced.

Request Nos. 11, 12, 13 & 14

These requests seek documents related to CONTACTS as that term is defined in the request. A
statistical chart was provided that does not refer to CONTACTS in any way, which means the entire
response is non-responsive. Ifit is the case that the requested documents (concerning CONTACTS) do
not exist, a response stating such would be sufficient. And the production of responsive documents
would obviously also be a proper response. If the Department contends neither of those options are
available to it (especially if that is because the Department is relying on “the official information, law
enforcement and[or] executive privileges™), however, this may be the type of issue that can be resolved
via the production of a chart similar to what was offered, but concerning CONTACTS.

Requesi Nos. 21 & 22

The Department appears to have limited its responses to responsive documents created during
or after fiscal year 2010-2011. The Department has not provided any justification for limiting the time
frame of this response, which means the objection will fail. The Department has failed to provide any
evidence that the time frame at issue somehow create a situation that is oppressive. See, e.g., West
Pico Furniture Co. v. Super. Ct., 56 Cal. 2d 407, 417 (1961) (no oppression where party responding to
interrogatory claimed proper response would require searching records at 78 locations, but without
explaining the amount of hours of work that such search would require).

As indicated above, the fact that the DROS Fee was set in 2005 means that documents from
around that same time (e.g., starting January 1, 2004) are relevant to this case, which concerns the
validity of the $19.00 DROS Fee currently being charged. Therefore, it seems the reasonable
compromise is that the Department should provide further responses to these requests subject to a
limitation that otherwise responsive documents appearing to have been created prior to January 1,
2004, need not be produced.

Furthermore, Defendants’ executive privilege and deliberative process objections are without
333
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merit. Even assuming for the purpose of argument that a budget change proposal could be a non-public
document, Defendants have failed to provide any evidence as to how budget change proposals could be
withheld under the executive or deliberative process doctrines in this instance. If Defendants do not
provide a legitimate explanation as to why documents that are not normally privileged (e.g., responsive
budget change proposals approved since fiscal year 2010-2011, which Defendants agreed to provide)
are apparently being withheld, Plaintiffs will have sufficient grounds to seek judicial relief on this
issue. Civ. Proc. § 2031.310(2)(3).

Request No. 25

Defendants’ response is unclear as to whether only responsive documents are within the 2010
rulemaking file, or if the only documents being produced are those in the 2010 rulemaking file. Ifitis
the latter and other responsive documents exist that are not part of the 2010 rulemaking file (e.g., a
statement to a member of the public as to why the 2010 rulemaking was abandoned), Defendants need
to express that clearly. Such information should be included in the privilege log requested.

Regquest No. 29

The response at issue appears to indicate that neither the relevant rulemaking file, nor
documents that would be a part thereof, can be found by Defendants after a diligent search. Please
confirm that Plaintiffs’ understanding of this response is correct.

Request No. 30

Defendants’ response is unclear as to whether only responsive documents are within the 2010
rulemaking file, or if the only documents being produced are those in the 2010 rulemaking file. Ifitis
the latter and other responsive documents exist that are not part of the 2010 rulemaking file (e.g., a
transcript of comments made the hearing of September 15, 2010), Defendants need to express that
clearly. Such information should be included in the privilege log requested.

(SCO) Defendants’ Responses to Plaintiffs’ Request for Production of Documents, Set One

Regquest Nos. 5 & 6

These responses state that the respondent “will comply with this demand in part.” Please
provide clarification as to what is being withheld, if anything, why, and the distinction, if any, between
what is withheld and what has been provided. Civ. Proc. Code § 2031.240.

(SCO) Defendants’ Responses to Plaintiffs’ Special Interrogatories, Set One

Interrogatory Nos. 5, 6 & 7

The interrogatories seek information that would appear to be in the respondents’ possession,
i.e., information related to disbursements from a fund the respondent oversees. Perhaps it is the case
that the response at issue (the same for all three requests: “The State Controller’s Office is not in
possession of this information.”) is intended to mean that the requested information does not exist.
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The way the response is phrased, however, is ambiguous and could mean that the responding party is
aware of the existence of the requested information, but such information is not in the responding
party’s possession. Please provide a further clear and straightforward response to resolve this
ambiguity. Civ. Proc. Code § 2030.220(a), (b).

(DQJ) Defendants’ Responses to Plaintiffs’ Requests for Admissions, Set One

Request Nos. 12, 14', 41 & 101

Defendants claim that the requests at issue are improperly repetitive because they seek an
admission or denial on an issue for which a “mirror image” request is already made. E.g., Defendants
would object to the request “admit X did not occur” if they previously responded in the affirmative to
the request “admit X did occur.”

First, there are only four requests at issue (and potentially four corollary form interrogatory
responses), so a claim that the requests are unfairly burdensome does not rise to the level of actionable
oppression, especially without a challenge to the declaration of necessity filed with the requests. Civ.
Proc. Code § 2033.080(2). Second, because Plaintiffs did not know whether Defendants would admit
or deny (or claim an inability to respond) on the issues of interest, it made sense to provide “mirror”
requests on select issues; had Plaintiffs not done so, and asked only for “positive” claims (e.g., admit
the use of DROS FEE funds for APPS operates as a tax), that would not have fleshed out the issue
actually in dispute, and would have likely required an additional round of discovery to get at the
substance of the matters actually in dispute. Third, as there are “repetitive” responses Defendants
respond to without objection (Request Nos. 11, 13, 40, and 100), the fact that the “repetitive” requests
that require additional work (in the form of form interrogatory responses) are being objected to
confirms that the real basis of the objection is that Defendants don’t want to provide the related form
interrogatory responses that Defendants plainly have a duty to. Civ. Proc. Code § 2033.010; 2033.710

The intention behind Plaintiffs’ limited use of “mirror” requests for admissions was to narrow
the issues for trial. To the extent Defendants denied a proposition Plaintiffs believe should be
admitted, Plaintiffs have the right to use form interrogatories to obtain an explanation as to why
Defendants did not admit something Plaintiffs believes they should have. Complete responses (i.e.,
denials, as supported by form interrogatory responses, or unequivocal admissions) to Request Nos. 12,
14 (as corrected, see footnote one), 41, and 101, are required.

Reguest No. 15

Plaintiffs disagree with Defendants’ claim that this request is “so ambiguous that the

! Request for Admission No. 14 includes a typographical error, viz., the word “not” was
unintentionally included in the request, making it literally duplicative of the prior request. Based on
the pattern of responses provided by Defendants, it is assumed that Defendants still would have
objected to this request as repetitive regardless of this error, so it is considered along with the other
“repetitive” objections herein. To the extent that assumption is in error, please advise counsel
accordingly.
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responding party cannot in good faith frame an intelligent reply.” It is obvious that this request asks
whether the operation of the DROS PROCESS can occur regardless of whether APPS is operational or
not. If Defendants decide to rely on their current response, Plaintiffs are confident a judge would find
the response insufficient under Code of Civil Procedure section 2030.220(a),(b). Accordingly,
Defendants should provide a straightforward and complete response.

Request Nos. 17, 18, 19, 21-26 &101

Because of the number of times Defendants attempt to rely on this “long objection,” each
portion thereof is discussed individually below to explain how the entirety of the objection is without
merit.

“Defendants object to this request. It is irrelevant, defendants having admitted that the
use of DROS funds does not operate as a tax.”

Defendants have not “admitted the use of DROS funds does not operate as a tax™ as Defendants
claim here; they actually admitted that “it is the position of CAL DOJ that the use of DROS FEE
FUNDS to fund APPS does not in any way operate as a tax under state law.” (Emphasis added).
Indeed, the requests at issue are relevant specifically because Plaintiffs are challenging the legal
position being taken by Defendants. Defendants are effectively trying to make the claim that because
they admit what their legal position is, Plaintiff can’t seek information about it! Requests for
admission are indisputably a proper tool to obtain information concerning a “matter in controversy
between the parties[,]” expressly including the “application of law to fact.” Civ. Proc. Code §
2033.010.

“The request is also an improper use of the request for admission procedure. The
purpose of that procedure is fo expedite trials and to eliminate the need for proof when
matters are not legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d
423, 429; see also Stull v. Sparrow (2001) 92 Cal. App.4th 860, 864.) In the event the
legal issue implicated by this request becomes relevant, defendants will contest the issue
at trial.”

Code of Civil Procedure section 2033.010 expressly states that the use at issue (requesting an
admission on the application of law to fact) is proper. Furthermore, the interpretation of Cembrook
offered by Defendants is far off the mark: the California Supreme Court expressly cites Cembrook for
exactly the opposite of what Defendants are arguing here.

When a party is served with a request for admission concerning a legal question
properly raised in the pleadings he cannot object simply by asserting that the request
calls for a conclusion of law. He should make the admission if he is able to do so and
does not in good faith intend to contest the issue at trial, thereby ‘setting at rest a triable
issue.’(Cembrook v. Superior Court of City and County of San Francisco, Supra, 56
Cal.2d 423, 429, 15 Cal.Rptr. 127, 364 P.2d 303.)

Burke v. Super. Ct. 71 Cal. 2d 276, 282 (1969). In fact, Defendants’ expressed plan to wait until trial
to contest the substantive issues underlying the relevant requests is exactly the kind of conduct requests
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for admissions are intended to prevent. It is clear that requests for admissions can be used to set at rest
triable issues, be they factual or legal. Finally, it should be noted that Stu/l does not discuss
Defendants’ contention (e.g., the supposed impropriety of using requests for admissions regarding legal
contentions) at all; it simply notes, as a perfunctory issue and in a general sense, “Requests for
admissions differ fundamentally from other forms of discovery[; r]ather than seeking to uncover
information, they seek to eliminate the need for proof.” Indeed, Stull implicitly supports Plaintiffs’
position. Stull concerns a propounding party’s ability to recover expenses for the responding party’s
failure to properly admit a request for admission of a legal issue — Stull’s discussion of the expense
recovery issue is predicated on the undisputed fact that the request for admission of a legal contention
was valid.

“The request for admission device is not intended to provide a windfall to litigants in
granting a substantive victory in the case by deeming material issues admitted. St. Mary
v. Superior Court (2014) 223 Cal App.4th 762, 783-784.” Section 2033 is “calculated
to compel admissions as to all things that cannot reasonably be controverted" not to
provide "gotcha,"” after-the-fact penalties for pressing issues that were legitimately
contested. (Haseltine v. Haseltine (1962) 203 Cal. App.2d 48, 61; see also Elston v. City
of Turlock (1985) 38 Cal.3d 227, 235 ["Although the admissions procedure is designed
to expedite matters by avoiding trial on undisputed issues, the request at issue here did
not include issues as to which the parties might conceivably agree."], superseded by
statute on another basis as described in Tackett v. City of Huntington Beach (1994) 22
Cal App.4th 60, 64-65.)”

Again, the cited material is completely off point, and in no way supports the claim that requests
for admissions cannot be use regarding legal contentions. St. Mary concerns a propounding party’s
attempt to get 41 requests for admissions deemed admitted after the opposing party, having been
denied a short courtesy extension, filed a slightly tardy discovery response. The “windfall” referred to
in St. Mary had nothing to do with what Defendants are attempting to argue here, it had to do with a
party who was abusing the process available to have requests for admissions deemed admitted by a
court.

Similarly, the citations to Haseltine and Elston are clearly inappropriate. The quoted material
from Haseltine is mixed with material that is not from Haseltine, a questionable practice. Regardless,
Haseltine is another case that actually concerns a party’s ability to obtain an award of expenses as to
proving the substance of a denied request for admission. And though it is not entirely clear, it seems at
least some of the requests for admission at issue were requests concerning /egal contentions (again
implicitly supporting Plaintiffs’ position on the issue at hand). Finally, Defendants’ quotation of
Elston is baffling, as it is yet another case that concerns an issue ancillary to one or more request for
admission seeking a Jegal contention. Elston concerns requests that were deemed admitted, thus the
statement that “the request at issue here did not include issues as to which the parties might
conceivably agree” was taken completely out of context by Defendants. It is misleading to use that
quote, which refers to the concept of responses that are deemed admitted, to support a discovery
objection arguing that requests for admissions cannot be used to nail down legal positions.

Defendants’ objection is baseless. Plaintiffs will be successful on a motion to compel further
responses to Request Nos. 17, 18, 19, 21, 22, 23, 24, 25, and 101. Accordingly, unless Defendants
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want to raise these same objections before a judge, further responses must be provided in a timely
manner.

Request No. 26

Defendants’ response to this request include the “long objection” discussed in detail above and
an additional objection that the following phrases “are so ambiguous that the responding party cannot
in good faith frame an intelligent reply”: “costs arising from the implementation of APPS” and
“regulatory costs directly arising from performing background investigations as part of the DROS
PROCESS.” It is my honest belief that these phrases are not ambiguous and that a court would agree
such a claim is evasive. Specifically, the fact that Defendants chose to include the long objection
discussed above, which takes issue with the substance of the request, strongly suggests that Defendants
do have a sufficient understanding to attempt a response to this request. That is, if this request is
actually unintelligible as Defendants claim, they would not have known that they wanted to use “long

objection,” which is only used in response to a limited number of requests.

This request can be rephrased as follows: “Admit that the performance of background checks as
part of the DROS PROCESS does not require any costs to be incurred that are recorded in accounting
records as attributable to APPS.” A further response should be provided. Civ. Proc. Code §
2030.220(a),(b).

Regquest No. 33

The Department’s response improperly limits the scope of response to the last five years, based
on an objection that the request is unlimited as to time. This case is primarily about whether the DROS
Fee being charged since 2005 ($19.00) is justified. These requests seek to obtain information that
shows what costs or estimated costs were, or could have been, considered in setting/maintaining the
$19.00 fee. Thus, the information sought is obviously relevant, and the Department has failed to
provide any evidence that the time frame at issue somehow create a situation that is oppressive. See,
e.g., West Pico Furniture Co. v. Super. Ct., 56 Cal. 2d 407, 417 (1961) (no oppression where party
responding to interrogatory claimed proper response would require searching records at 78 locations,
but without explaining the amount of hours of work that such search would require). Plaintiffs are
willing to accept a response that is limited to the time frame of January 1, 2004, to the present.

If Defendants are unaware of a report created January 1, 2004, or later that is substantively
relevant to this request, Defendants must provide an unqualified admission. And if Defendants are not
aware of such report, an unqualified denial must be provided.

Reguest No. 36

Defendants’ failure to explain how this request is vague is strong evidence that the objection
made on that ground is without merit. The question is simple: does the respondent believe it is
permitted by law to set the DROS Fee at an amount that the respondent believes will provide total
DROS Fee revenue equal to or greater than the total costs of the DROS Process and APPS? Failure to
provide a straightforward answer violates the Discovery Act. Civ. Proc. Code § 2033.220(a), (b).
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Request Nos. 42, 43 & 62-67

The Department’s responses improperly limits the scope of response to the last five years, based
on an objection that the request is unlimited as to time. This case is primarily about whether the DROS
Fee being charged since 2005 ($19.00) is justified. These requests seek to obtain information that
shows what costs or estimated costs were, or could have been, considered in setting/maintaining the
$19.00 fee. Thus, the information sought is obviously relevant, and the Department has failed to
provide any evidence that the time frame at issue somehow create a situation that is oppressive. See,
e.g., West Pico Furniture Co. v. Super. Ct., 56 Cal. 2d 407, 417 (1961) (no oppression where party
responding to interrogatory claimed proper response would require searching records at 78 locations,
but without explaining the amount of hours of work that such search would require). Plaintiffs are
willing to accept responses that are limited to the time frame of January 1, 2004, to the present, but that
response must be either an unqualified admission or unqualified denial.

Reguest Nos. 44-61, 83-86, 88 & 89

Defendants’ objections appear to be nothing more than boilerplate, and Defendants should
provide a clear explanation of how each is applicable if Defendant intends to rely on them. Without
such explanation, Plaintiffs are not required to speculate as to all of the reasons why such objections
might be meritless. For example, Defendants claim that, to respond to this request, it must “reference
information not in the possession, custody, and control of defendants.” The request, however, concerns
whether or not a specific type of request has been made fto DOJ. As the knowledge of what requests
DOJ has received is undeniably in Defendants possession, the objection makes no sense. To the extent
Defendants are objecting to these requests based on a claim that responding would require reference to
a section of California’s statutory code, Plaintiffs are aware of no legal authority for such claim. It is
unreasonable to state these requests are objectionable because they do not include the text of a referred
to statute (though Plaintiffs will stipulate to the inclusion of such text if that will resolve Defendants’
objection). And in any event, the prohibition Defendants appear to rely on (Code of Civil Procedure
section 2033.060(d)’s instruction that “Each request for admission shall be full and complete in and of
itself”) appears to be a prohibition on prefaces or instructions, not referring to code sections.?

Defendants responses are evasive. Further responses are required. Civ. Proc. Code §
2030.220(a-c).

Request No. 68 & 81

The objection is evasive, and Plaintiffs have no concern about bringing this matter before a
judge. All of the objections incorporated into this objection appear to turn on the fact that these
requests refer to, but do not incorporate the text of, Penal Code section 28225(c). It is unreasonable to
state these requests are objectionable because they do not include the text of a referred to statute
(though Plaintiffs will stipulate to the inclusion of such text if that will resolve Defendants’ objection).

% Code of Civil Procedure section 2033.060(d) states, in full, “Each request for admission shall
be full and complete in and of itself. No preface or instruction shall be included with a set of admission

requests unless it has been approved under Chapter 17 (commencing with Section 2033.710).”
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And in any event, the prohibition Defendants appear to rely on (Code of Civil Procedure section
2033.060(d)’s instruction that “Each request for admission shall be full and complete in and of itself”
appears to be a prohibition on prefaces or instructions, not referring to code sections. Further responses
should be provided.

Request Nos. 79 & 82

Plaintiffs are confident the term “specific cost data” is not vague nor ambiguous, it refers to
numerical representation of particular expenditures. Accordingly, the response given is evasive. That
is, the request at issue did not ask Defendants to admit that a document provides an explanation or
evaluation as to why a $19.00 DROS fee is appropriate (which are the responses given), rather,
Defendants were asked to admit that a document utilizing specific cost data was created to provide an
explanation as to why a $19.00 DROS FEE was appropriate. The term “specific cost data” is simply
not so ambiguous that it cannot be given a reasonable interpretation and thus be understood. If
Defendants truly did not understand what the term was intended to mean, they should have made a
good faith effort to interpret it and respond accordingly. Further responses are required. Civ. Proc.
Code § 2033.220(a), (b).

Reguest No. 80

Defendants’ response is contradictory: Defendants make privilege (attorney-client, attorney
work product doctrine) claims, yet also state that “the Department of Justice considered a variety of
issues and made certain determinations in connection with the proposal in 2010 to lower the DROS
fee, as reflected in the relevant rulemaking file[. ]’ (Emphasis added). If the consideration and
determinations were actually reflected in the relevant file, the privilege claims are waived; and if these
matters were not reflected in the relevant file, than Defendants are providing an evasive answer that
admits something that is not responsive to the request made. Again, the response provided does not
match the request, which seeks a response concerning whether a “review of the revenues into and
expenditures out the DROS SPECIAL ACCOUNT” occurred, not (as Defendants responded) “the
Department of Justice considered a variety of issues and made certain determinations in connection[.]”
The response is evasive and a further response, be it an unequivocal admission, denial, or privilege
objection is required. Civ. Proc. Code § 2033.220(a), (b).

Request Nos. 113 & 114

The requests at issue are plainly relevant; they seek to confirm that DROS Fees, and/or funds
from the DROS Special Account, were spent on the post-incident investigation of the high-profile
deaths attributed to Shareef Allman. Whether or not the DOJ spends DROS Fee money directly or via
employee time investigating matters outside the bounds of the DROS Process or APPS is patently
relevant to the claims in this case. Because the incident was high-profile, Plaintiffs suspect there is a
higher likelihood of memories being more clear and records being more specific, as compared to less
publicized matters.

As to the official information, law enforcement, executive privilege, attorney-client, and work
product privilege claims, they all fail because the source of a particular DOJ employee’s salary, or the
particular source of funding for a task known to have been performed, are hard facts that are already in
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the public sphere, at least generally. Indeed, if Defendants rely so heavily on privilege claims that
Plaintiffs cannot determine what Defendants actually use DROS Fee funds for on a day-to-day basis,
Plaintiffs are going to be able to make a strong showing that their concerns about lack of transparency
(vis-a-vis the use of DROS Fee funds) are justified.

If Defendants desire an objection-by-objection discussion as to their responses to Request Nos.
113 and 114, we can oblige during the anticipated telephone conference. Otherwise, proper responses
(e.g., admissions, denials, or statements and explanations concerning an inability to respond) are now
required.

(DOJ) Defendants’ Responses to Plaintiffs’ Form Interrogatories, Set One

Interrogatory No. 15.1

Defendants’ boilerplate objections are vague and need not be responded to because of their lack
of specificity. Further, regarding Defendants’ privilege objections raised in the context of an
interrogatory seeking the basis for the affirmative defenses pled by Defendants, Defendants should be
aware that their ability to effectively offer evidence regarding affirmative defenses may be hampered or
even precluded if Defendants chose to rely on privileges and not substantively respond to this
interrogatory. See, e.g., 4 & M Records v. Heilman, 75 Cal. App. 3d 554, 566-67 (1977).

Regarding Defendants’ boilerplate “form” objections, the interrogatory at issue is a form
interrogatory, so “form” objections are unlikely to be sustained. Rylaarsdam, et al., California Practice
Guide: Civil Procedure Before Trial § 8:933 (The Rutter Group 2014).

As to Defendants’ objection that it would be “unfair to expect defendants to respond to Form
Interrogatory 15.1 because Plaintiffs did not file a verification previously, that objection is at least
partially ineffective, as the non-petition portion of the Complaint/Petition did not need to be verified,
and the factual underpinnings of the Complaint are basically the same as those that apply vis-a-vis the
Petition. Regardless, the failure to include a verification was an oversight, and Plaintiffs intend to file
an errata or amended pleading (depending on the preference of the Court) to correct the error, assuming
Defendants are willing to stipulate to leave being granted for that purpose.’

Unless Defendants intend to oppose leave to add a verification that was unintentionally omitted,
the objection based on the non-filing of a verification will be moot. Therefore, a further response
should be provided. Civ. Proc. Code § 2030.010(a), (b).

Interrogatory No. 17.1 (Re: Request for Admission Nos. 12, 14, 15 17-19, 21-26, 33, 36, 41-
68, 79-86. 88,89, 101, 113 & 114)

To the extent Defendants provide a new denial, or an expanded denial, to one of the requests for

3 Because Defendants waived any objection to the lack of verification by filing an answer and
not a motion to strike, Plaintiffs do not see any grounds upon which Defendants could legitimately
object to the proposed correction. Periman v. Mun. Ct., 99 Cal. App. 3d 568, 574 (1979).
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admissions listed in the header above, Defendants’ response to interrogatory No. 17.1 should be
supplemented accordingly.

Interrogatory No. 171 (Re: Request for Admission Nos. 42 & 43

The requests for admission at issue asks Defendants to admit that CAL DOJ is not aware of the
specific amount spent, in any given year, on certain cost categories utilized in Penal Code section
28225. Defendants responded “Denied with respect to the last five years.” In support of a (partial)
denial, Defendants’ response to Form Interrogatory No. 17.1 states, in relevant part:

The Bureau of Firearms is aware of the amount of money necessary to fund its
program costs and meet its statutory obligations. The costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained
within the Governor's annual budget.

This response is evasive. The relevant form interrogatory instruction requires the respondent to
“state all facts upon which you base your response[,] i.e., denial. Here, however, the facts stated do not
support the denial. Pursuant to the denial, Defendants are claiming that CAL DOJ is aware of the
specific amount it spent in a given year on each specific cost category. The form interrogatory
response, however, cannot support that denial, as the form interrogatory response refers to only the
Bureau of Firearms’ general knowledge of “the amount of money necessary to fund its program costs
and meet its statutory obligations.” The substantive issue here is clearly specific classes of cost that are
paid out of the DROS Special Account, not whether the respondent knows the total amount to fund ail
of its programs and statutory obligations. Those are two very different issues.

In addition, it is unclear why Defendants state “[t]he costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained within the
Governor's annual budget.” Defendants do not make an objection that the information sought is
equally available to the propounding party, so that cannot be the explanation for this sentence. Further,
the sentence is unclear in that “costs” do not “fund” anything; this use of the word “costs” may be a
typographical error (perhaps the intended word was “money”), and Plaintiffs assume as much.
Regardless, it seems Defendants are trying to claim the very specific information sought by this portion
of Form Interrogatory is publically available in annual budget documents. Plaintiffs’ counsel has
reviewed the relevant budget documents, and is comfortable representing to a reviewing court that
specific information at issue is not expressly stated (and apparently not stated at all) in the cited
budgetary documents.

Finally, to the extent Defendants contend the interrogatory response segment at issue was not
meant to be a general statement, but instead a statement summarizing that the Bureau of Firearms
knows “the [specific] amount of money necessary to fund [each of] its program costs and meet [each
of] its statutory obligations[,]” such response is evasive, as it is narrow cost categories (DROS Special
Account-related cost categories, to be precise) referred to in the relevant requests that are relevant to
this lawsuit.

If Defendants are going to continue to assert that a denial is a proper response to Request for
Admission Nos. 42 and 43, Defendants’ response to Form Interrogatory 17.1 must be supplemented
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with a good faith identification of the specific facts that support such a denials. Civ. Proc. Code §
2030.010(a), (b).

Interrogatory No. 17.1 (Re: Request for Admission Nos. 62 & 64)

The requests for admission at issue asks Defendants to admit that CAL DOJ is not aware of the
specific amount spent, in any given year, on certain cost categories utilized in Penal Code section
28225. Defendants responded “Denied with respect to the last five years.” In support of a (partial)
denial, Defendants’ response to Form Interrogatory No. 17.1 states, in relevant part:

The Bureau of Firearms is aware of the amount of money necessary to fund its
program costs and meet its statutory obligations. The costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained
within the Governor's annual budget.

This response is evasive. The relevant form interrogatory instruction requires the respondent to
“state all facts upon which you base your responsel[,] i.e., denial. Here, however, the facts stated do not
support the denial. Pursuant to the denial, Defendants are claiming that CAL DOJ is aware of the
specific amount it spent in a given year on each specific cost category. The form interrogatory
response, however, cannot support that denial, as the form interrogatory response refers to only the
Bureau of Firearms’ general knowledge of “the amount of money necessary to fund its program costs
and meet its statutory obligations.” The substantive issue here is clearly specific classes of cost that are
paid out of the DROS Special Account, not whether the respondent knows the total amount to fund all
of its programs and statutory obligations. Those are two very different issues.

In addition, it is unclear why Defendants state “[t]he costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained within the
Governor's annual budget.” Defendants do not make an objection that the information sought is
equally available to the propounding party, so that cannot be the explanation for this sentence. Further,
the sentence is unclear in that “costs” do not “fund” anything; this use of the word “costs” may be a
typographical error (perhaps the intended word was “money”), and Plaintiffs assume as much.
Regardless, it seems Defendants are trying to claim the very specific information sought by this portion
of Form Interrogatory is publically available in annual budget documents. Plaintiffs’ counsel has
reviewed the relevant budget documents, and is comfortable representing to a reviewing court that
specific information at issue is not expressly stated (and apparently not stated at all) in the cited
budgetary documents.

Finally, to the extent Defendants contend the interrogatory response segment at issue was not
meant to be a general statement, but instead a statement summarizing that the Bureau of Firearms
knows “the [specific] amount of money necessary to fund [each of] its program costs and meet [each
of] its statutory obligations[,]” such response is evasive, as it is narrow cost categories (DROS Special
Account-related cost categories, to be precise) referred to in the relevant requests that are relevant to
this lawsuit.

If Defendants are going to continue to assert that a denial is a proper response to Request for
Admission Nos. 62 and 64, Defendants’ response to Form Interrogatory 17.1 must be supplemented
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with a good faith identification of the specific facts that support such a denials. Civ. Proc. Code §
2030.010(2), (b).

Interrogatory No. 17.]1 (Re: Request for Admission Nos. 63 & 63)

The requests for admission at issue asks Defendants to admit that CAL DOJ is not aware of a
specific estimate being made, in any given year, on certain cost categories utilized in Penal Code
section 28225. Defendants responded “Denied with respect to the last five years.” In support of a
(partial) denial, Defendants’ response to Form Interrogatory No. 17.1 states, in relevant part:

The Bureau of Firearms is aware of the amount of money necessary to fund its
program costs and meet its statutory obligations. The costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained
within the Governor's annual budget.

This response is evasive. The relevant form interrogatory instruction requires the respondent to
“state all facts upon which you base your response[,] i.e., denial. Here, however, the facts stated do not
support the denial. Pursuant to the denial, Defendants are claiming that CAL DOJ is aware of specific
estimates that were made regarding each specific cost category at issue. The form interrogatory
response, however, cannot support that denial, as the form interrogatory response refers to only the
Bureau of Firearms’ general knowledge of “the amount of money necessary to fund its program costs
and meet its statutory obligations.” The substantive issue here is clearly specific classes of cost that are
paid out of the DROS Special Account, not whether the respondent knows the total amount to fund all
of its programs and statutory obligations. Those are two very different issues.

In addition, it is unclear why Defendants state “[t]he costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained within the
Governor's annual budget.” Defendants do not make an objection that the information sought is
equally available to the propounding party, so that cannot be the explanation for this sentence. Further,
the sentence is unclear in that “costs” do not “fund” anything; this use of the word “costs” may be a
typographical error (perhaps the intended word was “money”), and Plaintiffs assume as much.
Regardless, it seems Defendants ate trying to claim the very specific information sought by this portion
of Form Interrogatory is publically available in annual budget documents. Plaintiffs’ counsel has
reviewed the relevant budget documents, and is comfortable representing to a reviewing court that the
specific information at issue is not expressly stated (and apparently not stated at all) in the cited
budgetary documents.

Finally, to the extent Defendants contend the interrogatory response segment at issue was not
meant to be a general statement, but instead a statement summarizing that the Bureau of Firearms
knows “the [specific] amount of money necessary to fund [each of] its program costs and meet [each
of] its statutory obligations[,]” such a response is evasive, as it is narrow cost categories (DROS
Special Account-related cost categories, to be precise) referred to in the relevant requests that are
relevant to this lawsuit.

If Defendants are going to continue to assert that a denial is a proper response to Request for
Admission Nos. 63 and 65, Defendants’ response to Form Interrogatory 17.1 must be supplemented
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with a good faith identification of the specific facts that support such a denials. Civ. Proc. Code §
2030.010(a), (b).

Interrogatory No. 17.1 (Re: Request for Admission No. 66)

The requests for admission at issue asks Defendants to admit that CAL DOJ is not aware of the
existence of a specific list. In support of a (partial) denial, Defendants’ response to Form Interrogatory
No. 17.1 states, in relevant part:

The Bureau of Firearms is aware of the amount of money necessary to fund its
program costs and meet its statutory obligations. The costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained
within the Governor's annual budget.

Defendants have no additional documents to identify other than the documents
identified in connection with this case and the related federal case, Bauer v. Harris,
Case No. 1:11-cv-1440-LJO-MJS (E.D. Cal.) Any request for documents can be
directed to counsel, whose contact information is above.

This response is evasive. For Defendants to assert that a denial is a proper response to Request
for Admission No. 66, that necessarily means the list mentioned in Request for Admission No. 66 is in
Defendants’ possession. Defendants’ response to Form Interrogatory 17.1 must be supplemented with
a good faith identification of the list, or the production of a copy of the list. Civ. Proc. Code §
2030.010(a), (b).

Interrogatory No. 17.1 (Re: Request for Admission No. 67)

The requests for admission at issue asks Defendants to admit that CAL DOJ is not aware of the
existence of specific protocol for classifying costs pursuant to Penal Code section 28225. In support of
a (partial) denial, Defendants’ response to Form Interrogatory No. 17.1 states, in relevant part:

The Bureau of Firearms is aware of the amount of money necessary to fund its
program costs and meet its statutory obligations. The costs needed to fund the Bureau's
programs (both regulatory and enforcement) are publicly available and are contained
within the Governor's annual budget.

Defendants have no additional documents to identify other than the documents
identified in connection with this case and the related federal case, Bauer v. Harris,
Case No. 1:11-cv-1440-LJO-MJS (E.D. Cal.) Any request for documents can be
directed to counsel, whose contact information is above.
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This response is evasive. For Defendants to assert that a denial is a proper response to Request
for Admission No. 67, that necessarily mean the protocol mentioned in Request for Admission No. 67
exists. Defendants’ response to Form Interrogatory 17.1 must be supplemented with a good faith
identification of the protocol, or the production of a copy of the protocol if it is recorded as a
document. Civ. Proc. Code § 2030.010(a), (b).

Sincerel

Micltel & Associates, P.C.

cott M. Franklin
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KAMALA D. HARRIS ‘ State of California
Attorney General DEPARTMENT OF JUSTICE

1300 T STREET, SUITE 125
P.0. BOX 944255
SACRAMENTO, CA 94244-2550

Public: (916) 445-9555
Telephone: (916) 322-9041
Facsimile: (916) 324-8835

E-Mail: Anthony.Hakl@doj.ca.gov

December 4, 2014

Scott Franklin

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

RE:  Gentry v. Harris
Superior Court of California, County of Sacramento, Case No. 34-2013-80001667

Dear Mr. Franklin;

This letter responds to plaintiffs’ correspondence dated October 17, 2014, re%arding the
discovery requests served by plaintiffs, and defendants’ responses to those requests.” It also
follows up on our subsequent telephone conversation regarding that discovery.

As an initial matter, plaintiffs have asked that defendants more specifically identify any
documents being withheld based on a privilege and provide a privilege log. Defendants agree to
that request and will provide a privilege log.

Eln their letter, plaintiffs have also expressed a concern suggesting that defendants have
failed to produce any “evidence of how the DROS Fee was set at $19.00.” (Oct. 17, 2014 letter
atp. 1.) Defendants have produced such evidence. For example, defendants have produced the
relevant rulemaking file from 2004, when the fee at issue was raised from $14.00 to $19.00.
Also, in the privilege log defendants will identify the handful of documents withheld based on a
claim of privilege. Thus, there is no basis for the broad motion in limine contemplated in
plaintiffs’ letter._‘I

"'To date, defendants have responded to the following discovery requests served by
plaintiffs:

1. Special Interrogatories (as to the Attorney General and

Chief of the Bureau of Firearms (“DOJ™));

Form Interrogatories (as to DOJ);

Request for Admissions (as to DOJ);

Request for Production of Documents (as to DOJ);

Special Interrogatories (as to the State Controller’s Office (“SCO”); and
Request for Production of Documents (as to SCO).
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Each of the remaining items addressed in plaintiffs’ letter and discussed during our
telephone conversation is addressed below.

(DOJ) Defendants’ Responses to Plaintiffs’ARequest for Production of Documents, Set One

Request Nos. 1, 2,3 &35

Plaintiffs have asked that defendants produce documents responsive to these requests for
the period covering Fiscal Year (“FY") 2003/04 to FY 2013/14. Defendants agree to that
request. Accordingly, in further response to Request Nos. 1, 2, 3 & 5, defendants agree to
produce the relevant budget documents for FY 2003/04 through FY 2006/07, to the extent the
information still exists. As you likely recall, the documents for FY 2007/08 through FY 2013/14
have already been produced, either earlier in this action or in Bauer v. Harris, United States
District Court for the Eastern District of California, Case No. 1:11-¢cv-1440-LJO-MJS.

With respect to the budget documents, please know that they reflect a substantial amount
of relevant financial information, In sum, for each fiscal year the documents identify every DOJ
program (including but not limited to the DROS and APPS programs) funded by monies from
the DROS Special Fund, the Firearms Safety and Enforcement Special Fund, and the Firearms
Safety Account Special Fund. For each of those programs, defendants have also detailed the
relevant appropriations by the Legislature and DOJ’s actual expenditures on those programs by
year. Defendants have produced additional reports breaking down those annual expenditures by
line item. '

Finally, while defendants agree to produce the additional budget documents, they are also
“continuing to search for still other responsive documents based on the expanded period of time
the parties have now agreed upon, a period that spans more than ten years. Defendants are
completing that search and will produce the existing responsive documents that fall within the
relevant time frame.

Request Nos. 7, 8, 17, 18, 32, 33 & 38

- Plaintiffs have asked that defendants respond to these requests for the period going back
to January 1, 2004. Defendants agree to do so with respect to Request Nos. 7, 8, 17, 18, 32, and
33. By its own terms, though, Request No. 38 is limited to “testimony given after January 2,
2011.” So defendants do not believe any further response to Request No. 38 is needed. Please
let me know if you disagree.

With respect to Request Nos. 7, 8, 18, 32 & 33, and after a diligent search and reasonable
inquiry, defendants have not located any responsive documents dated January 1, 2004 or after,

With respect to Request No. 17, attached to this letter as Exhibit A are additional press
releases dated January 1, 2004 or after. Please be aware that some of these press releases do not
directly reference “APPS”—which Request No. 17 focuses on—but out of an abundance of
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caution defendants have produced any press release relating to firearms in general during the
relevant period.

Request Nos. 11, 12, 13 & 14

Regarding these requests, and in response to plaintiffs’ request, defendants clarify that
documents concerning the term “CONTACTS” as defined by plaintiffs in their request do not
exist. This is why in their original response defendants provided the statistics for the number of
APPS “investigations” per year since 2007 and the number of firearms seized for each of those
years.

Request Nos. 21 & 22

In response to plaintiffs’ request that defendants respond to these items for the period
2004 to the present, defendants agree to produce the Budget Change Proposals (“BCPs™)
approved for FY 2004/05 through FY 2009/10. The BCPs for FY 2010/11 and beyond have
already been produced. Also, please be aware that defendants are not withholding any approved
BCPs based on any claim of privilege.

Request Nos. 25 & 30

Regarding Request No. 25, and in response to plaintiffs’ request, defendants clarify that :
other than what is in the 2010 rulemaking file already produced, defendants are not aware of any
“statement to a member of the public as to why the 2010 rulemaking was abandoned,” as stated |
in plaintiffs’ October 17 letter. |

Regarding Request No. 30, please be aware that a transcript of comments made at the
hearing of September 15, 2010, referred to in plaintiffs’ letter is in the 2010 rulemaking file
already produced. Defendants have also located an audio/video recording of that hearing on
compact disc. Although that recording may be duplicative of the transcript, defendants have
made a copy and a compact disc is enclosed with the copy of this letter arriving by regular mail.

Request No. 29

In response to Request No. 29, defendants can confirm that defendants have no t
responsive documents. But please note that by its own terms the request excludes documents
produced in Bauer v. Harris, and the 2004 rulemaking file was produced in that case.

(SCO) Defendants’ Responses to Plaintiffs’ Request for Production o(Documents, Set One

Request Nos. 5 & 6

For plaintiffs’ clarification, and pursuant to your request, please know that SCO limited 1
its production in response to these requests to documents for the period FY 2003/04 through FY
2013/14, although plaintiffs phrased the original requests in terms of “any document created after i
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January 1, 2000.” Based on plaintiffs’ position with respect to the requests discussed above (i.e.,
plaintiffs’ agreement to limit other discovery to the period 2004 and after), the SCO presumes
this limitation is agreeable. If not, please let me know.

(SCO) Defendants’ Responses to Plaintiffs’ Special Interrogatories, Set One

Interrogatory Nos. 5, 6, & 7

To clarify the answers to these questions, SCO understands these interrogatories to ask
for a list of disbursements made specifically for APPS, or law enforcement activity based on
APPS. As such, the SCO can confirm that it is not in possession of the requested information.
Nor does the SCO know if the information requested is in the possession of another state agency,
although such information may be in the possession of the state agency responsible for carrying
out the program(s) at issue.

(DOJ) Defendants’ Responses to Plaintiffs’ Requests for Admissions, Set One

As we discussed during our telephone conversation, defendants intend to file a motion for
judgment on the pleadings to dispose of at least the first and second causes of action alleged in
the Complaint For Declaratory and Injunctive Relief and Petition for Writ of Mandamus. If the
Court grants that motion, the issues in this case will be significantly narrowed and many of the
requests for admissions will be mooted. Thus, defendants propose deferring any further
responses to the requests for admissions at this time.

This proposal will help conserve the resources of the parties and the Court. It is also
reasonable in light of the sheer number and breadth of discovery requests plaintiffs have served
and the responses defendants have already provided. With respect to the requests for admissions
alone, plaintiffs served 117 requests—more than triple the number expressly authorized by the
rules—and defendants have already admitted or denied the vast majority of those requests (i.e.,
more than 70 of them). Finally, plaintiffs will not suffer any prejudice under this proposal. A
discovery cut-off date has yet to be set and defendants are willing to agree to extend plaintiffs’
deadline to file a motion to compel fuither responses to the requests for admissions until after the
Court rules on the motion for judgment on the pleadings.

Regarding our intended motion, we have contacted the Court regarding available hearing
dates. At this time, the earliest available date is February 20, 2014, at 9:00 a.m. I propose that
date. (Other dates currently available are March 27 and April 3, 10, or 24, each at 9:00 a.m.)
Please let me know if February 20 is agreeable and I will file a notice of hearing to formally
reserve the date. -
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(DOJ) Defendants’ Responses to Plaintiffs’ Form Interrogatories, Set One

Request No. 15.1

Defendants objected to this interrogatory because, among other things, plaintiffs failed to
verify their petition for writ of mandate as required by the rules. As defendants have explained,
in the absence of the required verification it is unfair to expect defendants to respond to Form
Interrogatory 15.1. After our telephone conversation, plaintiffs expressed an intention to correct
this deficiency by filing an appropriate verification. But plaintiffs have yet to do so. Defendants
are willing to reconsider their position on any further response to this interrogatory if and when
plaintiffs file the required verification.

Request No. 17.1

Form Interrogatory 17.1 relates to the requests for admissions. Accordingly, consistent
with our proposal regarding any further responses to those requests, we also propose deferring
any further response to Form Interrogatory 17.1.

Thank you for continuing to meet and confer on these issues. As mentioned above, some
additional materials are being produced with this letter. We hope to produce any additional
responsive documents and the privilege log next week. In the meantime, please let me know
whether plaintiffs agree with the proposal regarding any further responses to the requests for
admissions. Also, please let me know about the hearing date.

Sincerely,

ANTHONY R. HAKL

Deputy Attorney General
For KAMALA D. HARRIS
Attorney General
SA2013113332
11618027.doc
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Gentry, David, et al. v. Kamala Harris, et al.
Superior Court of California, County of Sacramento, Case No. 34-2013-80001667

Defendants’ Privilege Log — January 6, 2015

Document Author Recipient Document Date | Applicable
description Privileges
1. 11l-page Unknown, but Unknown, if May 28, 2004 Executive
Budget Office the report states, | any. Privilege.
report (plus in relevant part,
appendices) “[f]or more Official
regarding DROS | information . . . Information
fund. contact Robert Privilege.

Sharp, Budget

Office.” Deliberative

Process Privilege.

2. 3-page Unknown, but Unknown, if December 16, Executive
Budget Office the report states, | any. 2004 Privilege.
draft report (plus | in relevant part,
partial “[f]or more Official
appendices) information . . . Information
regarding DROS | contact Robert Privilege.
fund. Sharp, Budget

Office.” Deliberative

Process Privilege.

3. 4-page Unknown, but Unknown, if January 19, Executive
Budget Office the report states, | any. 200s. Privilege.
report (plus in relevant part,
appendix) “[f]or more Official
regarding DROS | information . . . Information
fund contact Robert Privilege.

Sharp, Budget

Office.” Deliberative

Process Privilege.
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4. 3-page draft | David Harper Unknown, if September 2, Attorney-Client

letter to any. The draft 2009. Privilege.

Assemblyman letter is

Jim Nielsen incomplete and Attorney Work

from David unsigned. Product.

Harper, Deputy

Director of Executive

Division of Privilege.

Administrative

Services. Official
Information
Privilege.
Deliberative
Process Privilege.

5. 5-page legal | Thomas M. Wil Cid, Chief | December 23, Attorney-Client

memorandum Patton, Deputy of Bureau of 2009 Privilege.

titled “Potential | Attorney Firearms

Amendment of | General Attorney Work

Regulations to Product.

Reduce DROS

Fee.” Executive
Privilege.
Official
Information
Privilege.
Deliberative
Process Privilege.

2
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6. 8-page Jessica R. File (i.e.,a April 14, 2011 Attorney-Client
memorandum Devencenzi, memo to the file) Privilege.
titled “SB 819 Deputy Attorney
(Leno): Armed | General Attorney Work
Prohibited Product.
Persons
Enforcement: Executive
Attorney Privilege.
General
Sponsored Official
Legislation” Information
Privilege.
Deliberative
Process Privilege.
7. l-page draft | Unknown. Unknown, if Unknown, but Executive
chart and typed any. the chart covers | Privilege.
notes titled fiscal years
“Armed 2002-2003 Official
Prohibited through 2005- Information
History,” with 2006. Privilege.
three columns
labeled “Fiscal Deliberative
Year,” “Dollar Process Privilege.
Amount,” and
“What
Happened.”
8. l-page draft | Unknown. Unknown, if Unknown, but Executive
document of any. the chart Privilege.
typed notes titled contains a
“DROS Issue” reference to the | Official
and containing a future fiscal year | Information
series of bullet of 2005-2006. Privilege.
points.
Deliberative
Process Privilege.
3
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9. 1-page draft | Unknown. Unknown, if Unknown, but Executive
document of any. the document Privilege.

typed notes titled refers to fiscal

“Armed year of 2010- Official
Prohibited.” The 2011. Information
document Privilege.
contains two

written Deliberative
paragraphs. Process Privilege.
10. 1-page draft | Unknown. Unknown, if Unknown, but Executive
document of any. the document Privilege.

typed notes titled refers to fiscal

“Division of years 2000-2001 | Official
Firearms” and through 2004- Information
summarizing 2005. Privilege.
“Allotments” for

fiscal years Deliberative
2000-2001 Process Privilege.
through 2004-

2005.

11. 2-page Unknown. Unknown, if December 17, Attorney-Client

document of any, but these 2004. Privilege.

typed notes in appear to be

outline form briefing notes to Attorney Work

named “Sue and be delivered to Product.

Jim Briefing” the Chief Deputy

and specifically Attorney Executive

referencing General and Privilege.

litigation and Director of the

potential Division of Official

litigation Administrative Information

Services. Privilege.
Deliberative
Process Privilege.
4
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12. 1-page draft | Unknown. Unknown, if Unknown. Executive
document of any. Privilege.
typed notes titled
“DROS Official
Transaction Information
Contract with Privilege.
Verizon” and
discussing Deliberative
contract history Process Privilege.
and negotiations.
13. 2-page draft | Unknown. Unknown, if Unknown, but Attorney Work
of typed any. the document Product.
document titled refers to fiscal
“DOJ Hearing year 2005-2006. | Executive
Binder, FY Privilege.
2005-06, Dealer
Record of Sale Official
(DROS) Fee Information
Increase.” Privilege.
Deliberative
Process Privilege.
14. 1-page Unknown, Unknown, if Unknown. Executive
document of any. Privilege.
typed notes titled
“Firearms Issues Official
for Conference Information
Call” and Privilege.
containing two
bullet points Deliberative
regarding Process Privilege.
position
vacancies and
salaries
5
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INITIAL STATEMENT OF REASONS

Specific purpose of the regulations

The purpose of these regulations is to adjust the Department of Justice (DOJ) fee for processing
firearms purchase/transfer applications commonly referred to in statute as Dealer’s Record of
Sale (DROS). The proposed regulations lower the current $19 DROS fee to $14, commensurate
with the actual cost of processing a DROS. The proposed regulations would also establish a
process for DOJ to administratively adjust the DROS fee.

Factual basis

DOJ is statutorily authorized to charge a fee to cover its costs for processing Dealer’s Records of
Sale (DROS). The fees are collected by firearms dealers, from firearm purchasers/transferees
and are subsequently submitted to DOJ.

The current DROS fee was set back in November 2004 at $19, which at the time was believed to
be sufficient to cover the cost of the program and maintained an acceptable level of reserve in the
DROS account. The estimate of $19 was based on reviewing the totals from previous year’s
firearm sales and calculations of anticipated sales within the state. DOJ recently completed a
review of the revenues into and expenditures out of the DROS account, and the total number of
firearm sales between 2007 and present date. The analysis revealed that the projected gun sale
amounts relied upon back in 2004 to set the DROS fee at $19, were much lower than the actual
total of gun sales realized.

Over the past three fiscal years there has been a 30 percent increase in DROS volume. In fiscal
year (FY) 06/07 DOJ processed 367,494 DROS compared to 479,772 DROS processed in FY
08/09. The “economy of scale” dictates that the processing cost per DROS decreases as the
volume increases. Going back even further, a comparison between FY 03/04 and FY 08/09
reveals a 60 percent increase in DROS volume which demonstrates the extreme volatility in the
firearms market and DROS processing costs. DROS volume is extremely difficult to predict and
is driven by a variety of factors including civil unrest, natural disasters, crime rates, proposed
legislation, and the economy. For example, the Los Angeles riots contributed to an increase in
DROS volume to 559,608 in 1992 and a record level of 642,197 the following year. In’
comparison, in calendar year 2003 the DROS volume dipped to an all-time low of 290,376.

In processing a DROS, DOJ must conduct a Basic Firearms Eligibility Check (BFEC) to ensure
that subjects are not prohibited from owning/possessing firearms pursuant to Penal Code sections
12021 and 12021.1, Welfare and Institutions Code sections 8100 and 8103, and Title 18 of the
United States Code, section 922, subdivision (t). Depending on various factors, a BFEC may be
processed programmatically by the Consolidated Firearms Information System (CFIS) or it may
require a more time consuming manual review which is conducted by BOF staff. The percentage
of DROS that require a manual review has decreased slightly in recent years due to minor
system/program enhancements. Consequently, within the past three fiscal years, although the
volume of DROS transactions has increased, the average time spent on each DROS, and thus the
processing cost, has decreased. Based on the increased level of gun sales, achieved savings in
conducting firearms eligibility background checks, and the increases in the revenue reserves

Page 1 of 2
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within the DROS account, DOJ is proposing to reduce the DROS fee from $19 to $14. The
proposed fee reduction will begin reducing the revenue level in the DROS account and more
closely align the program’s cost with its revenue source in the future.

Because of the aforementioned volatility in firearm sales and DROS volume from year to year,
the process proposed by DOJ for the administrative adjustment of the DROS fee, would require
the department to review its DROS revenues and DROS-related expenses at the end of each
fiscal year to determine whether it is necessary to adjust the DROS fee. By November 1, 2010
and by November 1st each year thereafter, the department shall publish its determination on the
DOJ public website. If the department determines it is necessary to administratively adjust the
DROS fee, the department shall provide notice of the amount and date of the adjustment at least
30 days before the adjustment takes effect to all interested parties.

Technical, theoretical, and/or empirical study, report or documents

DOJ did not rely upon any technical, theoretical, or empirical studies, reports, or documents in
proposing the adoption of the amended regulations.

Specific technologies and new equipment

These regulations do not mandate the use of specific technologies or new equipment.

Reasonable Alternatives to the Regulations and the Agency’s Reasons for Rejecting Them

No other reasonable alternatives were presented to or considered by DOJ that would be either
more effective in carrying out the purpose for which the action is proposed, or would be as
effective and less burdensome.

Reasonable Alternatives to the Proposed Regulatory Action That Would Lessen Any Adverse
Impact on Small Businesses and the Agency’s Reasons for Rejecting Them

DOYJ finds that the proposed regulations would not have an adverse impact on small businesses.

Evidence Supporting Finding of No Significant Adverse Economic Impact on Any Business

DOJ determined the proposed regulations will not have a significant adverse economic impact.
On the contrary, the proposed regulations may have a positive economic impact on firearms
dealers in the form of increased firearm sales due to the $5 decrease in the DROS fee.

Page 2 of 2
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LEGISLATIVE, JUDICIAL, AND EXECUTIVE

California are uniformly and adequately enforced. This responsibility is fulfilled through the diverse programs of the

0820 Department of Justice

The constitutional office of the Attorney General, as chief law officer of the state, has the responsibility to see that the laws of

Department of Justice.

The Department of Justice is responsible for providing skillful and efficient legal services on behalf of the people of

LJE

California. The Attorney General represents the people in all matters before the Appellate and Supreme Courts of California
and the United States; serves as legal counsel to state officers, boards, commissioners and departments; represents the
people in actions to protect the environment and to enforce consumer, antitrust, and civil laws; and assist district attorneys in
the administration of justice. The Department provides oversight, enforcement, education and regulation of California's
firearms/dangerous weapon laws; provides evaluation and analysis of physical evidence; regulates legal gambling activities
in California; supports the telecommunications and data processing needs of the California criminal justice community; and
pursues projects designed to protect the people of California from fraudulent, unfair, and illegal activities.

Since department programs drive the need for infrastructure investment, each department has a related capital outlay
program to support this need. For the specifics on the Department of Justice's Capital Outlay Program see "Infrastructure
Overview."

3-YR EXPENDITURES AND PERSONNEL YEARS

Personnel Years

Expenditures

2010-11 201112 2012-13  2010-11* 2011-12* 2012-13*

11.01 Directorate and Administration 879.9 965.4 965.4 $81,940 $88,382 $91,329
11.02 Distributed Directorate and Administration - - - -81,940 -88,382 -91,329
20 Legal Services 14440 1,4955 14955 315,054 367,203 375,594
50 Law Enforcement 1,259.0 1,194.9 1,059.0 215,362 209,453 189,755
60 California Justice Information Services 981.6 1,133.4 1,1334 136,121 155,142 158,029
95 Reimbursement for General Fund Legal Services Costs - - - - -60,000 -
TOTALS, POSITIONS AND EXPENDITURES (All Programs) 4,564.5 4,789.2 4,653.3 $666,537 $671,798 $723,378
FUNDING 2010-11* 2011-12* 2012-13*

0001 General Fund $287,455 $168,633 $201,152
0012 Attorney General Antitrust Account 1,878 2,222 2,346
0017 Fingerprint Fees Account 55,576 67,508 68,840
0032 Firearm Safety Account 310 337 338
0044 Motor Vehicle Account, State Transportation Fund 22,756 24,383 24,898
0142 Department of Justice Sexual Habitual Offender Fund 2,043 2,187 2,290
0158 Travel Seller Fund 951 1,381 1,401
0214 Restitution Fund 5,191 5,210 5215
0256 Sexual Predator Public Information Account 82 171 181
0367 Indian Gaming Special Distribution Fund 13,602 14,142 15,224
0378 False Claims Act Fund 9,320 10,803 11,821
0460 Dealers' Record of Sale Special Account 10,226 12,073 18,698
0566 Department of Justice Child Abuse Fund 321 367 377
0567 Gambling Control Fund 7,085 7,605 7,822
0569 Gambling Control Fines and Penalties Account 41 48 47
0641 Domestic Violence Restraining Order Reimbursement Fund 1,744 1,018 1,018
0890 Federal Trust Fund 29,066 33,948 34,412
0942 Special Deposit Fund 919 2,769 2,769
0995 Reimbursements 33,679 40,250 37,564
1008 Firearms Safety and Enforcement Special Fund 3,092 3,331 3,422
3016 Missing Persons DNA Data Base Fund 3,011 3,296 3,351
3053 Public Rights Law Enforcement Special Fund 452 5818 5,797
3086 DNA ldentification Fund 62,763 65,716 67,778
3087 Unfair Competition Law Fund 8,720 9,742 10,543
3088 Registry of Charitable Trusts Fund 2,605 2,881 2,947
9731 Legal Services Revolving Fund 101,436 182,916 191,481
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LEGISLATIVE, JUDICIAL, AND EXECUTIVE

0820 Department of Justice - Continued

1 STATE OPERATIONS
Unexpended balance, estimated savings
TOTALS, EXPENDITURES

0378 False Claims Act Fund
APPROPRIATIONS
001 Budget Act appropriation

Allocation for employee compensation
Adjustment per Section 3.60
Adjustment per Section 3.90
Adjustment per Section 3.91
Chapter 11, Statutes of 2011, Rental Rate Reduction
011 Budget Act appropriation (Transfer to the General Fund)
012 Budget Act appropriation (Loan to the General Fund)
Totals Available
Unexpended balance, estimated savings
TOTALS, EXPENDITURES

0460 Dealers' Record of Sale Special Account
APPROPRIATIONS
001 Budget Act appropriation

Aliocation for employee compensation
Adjustment per Section 3.60
Adjustment per Section 3.90
Adjustment per Section 3.91
Chapter 11, Statutes of 2011, Rental Rate Reduction
Revised expenditure authority per Provision 2
[ 011 Budget Act appropriation (loan to General Fund)
Totals Available
Unexpended balance, estimated savings
TOTALS, EXPENDITURES
0566 Department of Justice Child Abuse Fund
APPROPRIATIONS
001 Budget Act appropriation
Allocation for employee compensation
Adjustment per Section 3.60
Adjustment per Section 3.90
Chapter 11, Statutes of 2011, Rental Rate Reduction
Totals Available
Unexpended balance, estimated savings
TOTALS, EXPENDITURES
0567 Gambling Control Fund
APPROPRIATIONS
001 Budget Act appropriation
Allocation for employee compensation
Adjustment per Section 3.60
Adjustment per Section 3.90
Adjustment per Section 3.91
Chapter 11, Statutes of 2011, Rental Rate Reduction
Totals Available
Unexpended balance, estimated savings
TOTALS, EXPENDITURES

* Nallave in fharninandas Avaant fn Calam: Dana~

2010-11*  2011-12*  2012-13*
233 - -
$13,602 $14,142 $15,224
$10,676 $10,889 $11,821
12 52 .

112 11 -

. -149 .

-538 - -
-29 - -

. (20,000) -
(15,700) - -
$10,233 $10,803 $11,821
-913 - -
$9,320 $10,803 $11,821
$11,182 $11,251 $18,670
19 63 .

149 24 -

. -158 -

-700 - -
-28 - -

. 865 .

- (11,500) 7 -
$10,622 $12,045 = $18670
-424 - -
$10,198 $12,045 $18,670
$365 $377 $377

1 2 -

5 -6 -

- -6 -

-1 - -
$370 $367 $377
-49 - -
$321 $367 $377
$7,603 $7,706 $7,822
15 32 y

96 -29 -

- -104 -

-422 - -
-1 - -
$7,291 $7,605 $7,822
-206 - -
$7,085 $7,605 $7,822
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Finding of Emergency

Penal Code Section 12076(f) provides the Department of Justice (DOJ) the statutory
authority to charge $14 per Dealer Record of Sale (DROS) transaction to reifburse DOJ
for costs specified in statute. This section also allows for adjustment of the fee at a rate
not to exceed any increase in the California Consumer Price Index (CCPI) (See Figure 1).

Additionally, fees specified under Penal Code Sections 13511.5, 832.15, 12071 and
12054, and Business and Professions Code Section 7583.26 also need to be raised
immediately to cover the cost of meeting these statutorily mandated programs. Revenue
from these fees is deposited into the Dealer Record of Sale Special Account.

The DROS fee of $14 has not been raised since 1991. Despite the gradual decline in
revenue and a steady increase in workload, DOJ has continued to.provide consistent and
quality service to the public, law enforcement and firearms dealers through economies of
scale. However, given the decrease in revenue discussed later, the DOJ is projecting to

* run out of cash in the Dealer Record of Sale Special Account in the Spring of 2005, based
on first quarter revenue and expenditure information:; Only an immediate fee increase

can avert the Dealer Record of Sale Special Account from being exhausted in the Spring
of 2005. -

To avert a potential public safety emergency due to DROS funded programs either being

shutdown or slowed down, it is imperative that these emergency regulations to increase
the DROS fee be adopted immediately.

AUTHORITY AND REFERENCE

These proposed emergency regulations amend section 948.1 of Chapter 1 of Division 1
Attorney General, and adopt Chapter 1 of Division 5. Firearms Regulations, and the
following new sections: 4001,-4002, 4003, 4004, 4005 and 4006, to the California Code
of Regulations. The Department of Justice adopts these regulations pursuant to: Penal
Code (PC) sections 832.15(c); 12054(a); 12071(a)(5); 12076(f,i,j); 13511.5; and Business
and Professions Code (B & PC) section 7583.26(a). These regulations are referenced in:
PC sections 832.15; 12054; 12071; 12071.1; 12072; 12076; 12078; 12083; 12084; 12086;

12289; 13511.5; and Health and Safety Code section 12101; and B & PC section
7583.26. .

Therefore, the Department of Justice hereby finds that an adoption on
an emergency basis of Chapter 1 of Division 5 of Title 11 and
amendment of Chapter 13 of Division 1 of Title 11 is necessary in order
~ to preserve the public peace, health and safety, and the general welfare.

The effective date of these emergency regulations is November 1, 2004,
" The specific facts showing the need for immediate action are:

AGRFP000391
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DOJ ’s Firearms Division (FD) is authonzed to conduct a Basic Firearms Ehgxblhty
Check (BFEC) to insure that subjects are not prohibited from owning/possessing firearms
pursuant to Penal Code Sections 12021 and 12021.1, Welfare and Institutions Code
Sections 8100 and 8103, and Title 18 United States Code, Section 922(t) for various
firearms related applicant processes. These programs/processes include:

o DROS Pistol Check
oDROS Rifle or Shotgun
o Multiple Handgun DROS purchase
o Curio and Relic Firearms
o Firearins Ownership
o Operation of Law
o New Resident Handgun Report
" o POST Certification '
o Peace Officer Candidates -
o Security Guard Firearms Card (2-year)
o Certificate of Eligibility
o Carry Concealed Weapon

¢ These programs/processes, as approved by the Legislature, protect the public and
law enforcement officers by ensuring that firearms purchased/obtained/possessed
do not fall into the hands of criminals or other individuals deemed unsuitable to
. possess firearms due to their proclivity to misuse them to the harm of themselves
or the general public. As an example in 2003, as a result of the current DROS
checks in place, 1,774 rifles and 1,254 handguns purchases were prevented from
getting into the hands of convicted felons (1,298 felony denials), individuals with

restraining orders and those with a mental 111ness Spec1ﬁcally, the basis for
demal included:

0 345 individuals convicted on drug offenses;
021 individuals convicted of a sex crime;
0 90 individuals convicted of burglary;
" 022 individuals convicted of robbery;
o 190 individual with restraining orders placed on them;
0299 individuals held under Welfare and Institutions Code Sections 5150,
5250, 5260,5270.17 and 8103 (Danger to themselves or others-often those
with suicide attempts in their past and/or a mental illness)

AGRFP000392
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* Asreferenced above, Penal Code Section 12076(f) provides the Department of
Justice. (DOJ) the statutory authority for adjustment of the DROS fee at a rate not
to exceed any increase in the CCPI. Figure 1 demonstrates what the fee would be
ifitis adJusted for the CCPIL:

Figure 1.
e
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184 5 - 2.8 188 4 2.2
DROS Fee $ 19.06 $ 053]% 19.59 $0.43 | $ 20.02

.. Although the department is authonzed under Penal Code Section 12076(f) to
adjust the DROS fee by up to $20 due to the rise in the CCPI{ the department is
adoptl.lﬁ fee increases only up to a level to cover actual costs as spec1ﬁed in
statute :

¢ For 13 years, the DOJ has been able to efficiently provide services mandated
under California Penal Code Sections while maintaining the DROS fee at the $14
level. However, the DROS fund over the past several years has experienced a
dramatic decrease in revenue (Figure 2) due to a gradual decrease in the number
of firearm purchases (Figure 3).
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. Figure 2

1899/00 2000/01 2001/02 2002/03 12003/04

DROS $ 8835]% 80841% 7371193 6,907)% 6,625
Revenue_ )

per
Governor's
Budget (In
thousands)

Figure 3

FISCAL YEAR [1999/00 12000/01 [2001/02 {2002/03 {2003/04

TOTAL
REGEIVED (All

Transactions) | 470,754 {365,717 | 359,110 {335,898°(300,638

This reduction in volume of transactions has not meant a decrease in the workload
handled by the Firearms Division. Workload per transaction has increased as a
result of the addition of new state/federal firearm prohibition categories and watch .
list partly resultant from September 11, 2001 terrorist attacks. Also, the amount
of manual reviews needed to ensure a complete and competent analysis also
increased as result of a boom in the number of applicant records maintained on
file in the Departments criminal history system which often match/hit against an
applicant BFEC inquiry. In FY 2000-01 of the 365,717 DROS transactions,

275,568 required a full review (75%). That compares to FY 2003-04, where of
the 300,638 DROS transactions, 297,363 required a full review (99%). Asa
result, although the volume of DROS transactions has decreased over time, the
time spent on average per transaction has increased.

Additionally, the number of Mental Health Report (Welfare and Institutions Code

Sections 8103 and 8105) submitted to DOJ has increased dramatically. In FY

1998-99, DOJ received 25,205 reports; in FY 2003-04 DOJ réceived 137,608.

The department is required to process these reports within 24 hours of receipt to

ensure that prohibited firearms purchases are intercepted. Also, to ensure

firearms laws are enforced, the department began issuing reports to local district
" attorneys offices on prohibited individuals who attempted to purchase a firearm.

s RBven in the face of decreasing revenue and increasing workload, over the past

several years the Firearms Division has reduced costs while maintaining existing
service levels. In FY 2003-04, the Firearms Division reduced operating costs by
$789,000 and in FY 2004-05, permanently reduced operating costs by $570,000.

’

Despite DOJ’s efforts to reduce costs and maintain the same level of service, the Dealer
Record.of Sale Special Account will run out of cash in the Spring 0f 2005. Reducing
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expenditures any further is not a viable option andA will either 1) force the DOJ to
significantly reduce DROS funded programs which could cause large backlogs in

transactions and increase the chance for firearms to fall into the hands of convicted felons
and those with a mental illness; and would result in individuals not being able to purchase

or obtain firearms critically needed for employment and personal protection. The level of
funding available would dictate the number of Basic Firearms Eligibility Background
Check thé department would be able to perform. - Absent a Basic Firearms Eligibility
Background Check, these individuals would be unable to purchase or transfer firearms

* critical to their individual circumstances; or 2) shut down some statutorily mandated
programs to ensure others remain operational. This alternative could force the
department to focus its resources on continuing checks on firearms transactions, but
shutting down other programs such as Assault Weapons Registration or Dangerous
Weapons Licensing. Either of these scenarios will likely occur without an immediate
increase in the fees specified in this emergency filing to the detriment of the health, safety
and welfare of California’s citizens and law enforcement officers.
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.

On May 4, 2015, I served the foregoing document(s) described as

DECLARATION OF SCOTT M. FRANKLIN IN SUPPORT OF REQUEST FOR
PRODUCTION OF WITHHELD DOCUMENTS VIA EXPEDITED DISPUTE
RESOLUTION PROCEDURE

on the interested parties in this action by placing

[ ] the original

[X] a true and correct copy

thereof enclosed in sealed envelope(s) addressed as follows:

Anthony Hakl, Deputy Attorney General
1300 I Street, Suite 1101
Sacramento, CA 95814

X  (BYMAIL) As follows: Iam "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.
Executed on May 4, 2015, at Long Beach, California.

X  (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on May 4, 2015, at Long Beach, California.

(OVERNIGHT MAIL) As follows: Iam "readily familiar" with the firm's practice of
collection and processing correspondence for overnight delivery by UPS/FED-EX. Under
the practice it would be deposited with a facility regularly maintained by UPS/FED-EX for
receipt on the same day in the ordinary course of business. Such envelope was sealed and
placed for collection and delivery by UPS/FED-EX with delivery fees paid or provided for
in accordance.

Executed on May 4, 2015, at Long Beach, California.

X (STATE) I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

4\\
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KAMALA D. HARRIS
Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL, State Bar No. 197335
Deputy Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-9041
Fax: (916) 324-8835
E-mail: Anthony.Hakl@doj.ca.gov
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

KAMALA HARRIS, in Her Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, BETTY
T. YEE, in her official capacity as State
Controller, and DOES 1-10,

Defendants and
Respondents.

Case No. 34-2013-80001667

DEFENDANTS’ BRIEF REGARDING IN
CAMERA DISCOVERY PROCEEDING

Date: None

Time: None

Dept: 31

Judge: The Honorable Michael P.
Kenny

Trial Date: None set

Action Filed: October 16, 2013
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INTRODUCTION

Defendants Kamala D. Harris, the Attorney General of California, and Stephen Lindley,
Chief of the Bureau of Firearms of the California Department of Justice, submit this brief
pursuant to the stipulation and proposed order filed in connection with the expedited dispute
resolution procedure regarding the discovery of certain privileged documents.

For the Court’s reference, a copy of the relevant stipulation and proposed order is attached
as Exhibit A. Defendants have already lodged with Department 31 in a sealed envelope copies of
the relevant documents to be reviewed in camera.

As this Court is aware from the other motions that have been filed in this case, plaintiffs’
complaint challenges the California Department of Justice’s (DOJ) expenditure of Dealer’s
Record of Sale (DROS) fee revenues on California’s Armed Prohibited Persons System (APPS)
program. The DROS fee is a $19.00 firearms transaction fee, and APPS is a DOJ law
enforcement program aimed at recovering firearms from persons prohibited from possessing them
due to criminal behavior or mental illness.

At issue in this in camera proceeding are a variety of plaintiffs’ requests for production of
documents regarding DOJ’s budget and expenditure decisions. However, and as explained
below, production of the documents submitted for the Court’s in camera review would violate the
deliberative process privilege. A fundamental rule of governmental decision making is that an
alleged aggrieved party may not probe into how and why an agency reached a particular
determination or made a certain decision. What agency staff may have been thinking throughout
the process at issue is not subject to disclosure. Rather, an agency’s action or decision stands or
falls on its own merits. Yet piercing the deliberative process is exactly what plaintiffs are trying
to do here. The Court should reject this attempt to violate the deliberative process privilege and

order that all of the documents listed on defendants’ privilege log are protected from discovery.

1
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ARGUMENT

1. EACH OF THE DOCUMENTS LISTED ON DEFENDANTS’ PRIVILEGE LOG IS
PROTECTED FROM DISCLOSURE UNDER THE DELIBERATIVE PROCESS PRIVILEGE.

“Under the deliberative process privilege, senior officials of all three branches of
government enjoy a qualified, limited privilege not to disclose or to be examined concerning not
only the mental processes by which a given decision was reached, but the substance of
conversations, discussions, debates, deliberations and like materials reflecting advice, opinions,
and recommendations by which government policy is processed and formulated. [Citation].”
(San Joagquin Local Agency Formation Common v. Superior Court (2008) 162 Cal.App.4th 159,
170.) “The privilege rests on the policy of protecting the decision making processes of
government agencies. [Citation].” (Ibid.) It prohibits discovery of both the agency’s reasoning
and “what evidence the administrator relied upon in reaching a decision.” (Guilbert v. Regents of
the Univ. of Cal. (1979) 93 Cal.App.3d 233, 246.)

“The key question in every case is whether the disclosure of materials would expose an
agency’s decisionmaking process in such a way as to discourage candid discussion within the
agency and thereby undermine the agency’s ability to perform its functions.” (San Joagquin Local
Agency Formation Com’n, supra, 162 Cal.App.4th at pp. 170-71.) Disclosure of the documents
at issue here necessarily will reveal “the substance of conversations, c}iscussions, debates,
deliberations and like materials” and will discourage candid discussion within DOJ. (/bid.)

Below, defendants explain why each of the documents at issue should not be disclosed.

A. Privilege Logitems 1,2 & 3 '

The items numbered 1, 2, and 3 on defendants’ privilege log are budget office reports.
(Decl. of Dave Harper in Supp. of Defs.” Brief Re In Camera Discovery Proceeding (“Harper
Decl.”) §2.) Each document is dated more than 10 years ago and was located on a secure
departmental computer hard drive hou;ing a variety of historical documents. (/bid.)

Each document is essentially an issue paper prepared by a DOJ budget analyst who is no
longer employed by the Department. (Harper Decl. §2.) And each is an internal report, one that

was most likely prepared for DOJ’s executive office in connection with the executive decision-

2
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making process regarding the DOJ budget. (/bid.) For example, the computer file name for one
of the reports (item 3 on the privilege log) includes the phrase “to Steve Coony,” who was Chief
Deputy Attorney General at the time the report was prepared. (Ibid.) As the contents of the
report show, they identify one or more budget issues affecting DOJ, contain detailed background
and analysis sections, offer a variety potential solutions, and make a series of recommendations to
departmental decision makers.

None of the reports appears to have been drafted for the public or otherwise released to the
public. Indeed, in places each of the reports refer to the internal, secure computer hard drive on
which the document is stored, a reference that would have no meaning to the public at large.

And appendices attached to the reports refer to personal information of employees, including
position numbers, classifications, employee names and job functions.

The budget reports are precisely the kind of documents that the deliberative process
privilege was intended to protect. Disclosure of the reports would chill the full and candid
assessment of departmental budget issues in general and similar issues affecting the Bureau of
Firearms in particular. Such an assessment necessarily depends on the honest consideration of a
variety of data and involves the open assessment of an array of options, all of which is intended to
support DOJ’s executive office and its departmental decisionmaking. The deliberative process
privilege gu.ards against just this type of discovery.

B.  Privilege Log items 4 & 13

Item 4 on the privilege log is a draft letter to a state legislator from DOJ’s Deputy Director
of Administration. (Harper Decl. § 3.) The letter is obviously in draft form. It is not signed.

Nor is the addressee information complete. The author of the letter is still employed by DOJ, and
he has been unable to locate any final, signed copy of the letter. (/bid.) Nor can the employee
say for certain that he in fact signed and sent the letter, the draft of which is dated approximately
six years ago. (Ibid) The letter indicates that it is in response to an earlier letter to DOJ from the
relevant legislator. However, the draft letter is not a piece of correspondence subject to public

disclosure,

3
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Similarly, item 13 is a document titled “DOJ Hearing Binder, FY 2005-06, Dealer Record
of Sale (DROS) Fee Increase.” The file name of the document on the internal computer hard
drive on which it was found contains the phrase “Prior Prior Analyst’s Work.” (Harper Decl.

9 4.) The content of the document suggests that it was prepared for use at a leéislative hearing,
most likely as notes to be used by a DOJ employee to answer questions at the hearing. (/bid.)
Such notes are akin to attorney notes or an outline prepared by counsel to be used to answer
questions at oral argument, not a written document intended for public disclosure. Indeed, it is
unknown whether the substance of the notes was even communicated at any hearing; it is possible
that the notes were never used.

The draft letter listed as item 4 reflect the internal mental processes of DOJ staff as it
considered questions posed by an official from another branch of government and weighed
potential responses. The notes listed as item 13 similarly reflect internal mental processes. Thus,
the documents are protected by the deliberative process privilege.

C.  Privilege log item 7

This item is a one-page draft chart reflecting a point-in-time fiscal analysis. (Harper Decl.
€5.) Itis difficult to draw any meaningful conclusions about this document given the lack of
context. In any event, it was also located on the computer hard drive referenced above and its file
name contains the phrase “Prior Prior Analyst’s Work.” (/bid.) This description indicates that it
is an internal (i.e., non-public) document prepared by a budget analyst who is no longer employed
by DOJ. (Ibid.) These details, along with the general content of the document suggest that the
analyst prepared the document to support DOJ as it considered how to proceéd in connection with
certain funding issues. (/bid.) The documents therefore reflect departmental mental processes
and are protected from disclosure.

D.  Privilege log item 8

Item 8 on the privilege is similar to items 1, 2 and 3, discussed above. This document was
also located on the computer hard drive referenced above and its file name contains the phrases
“Prior Prior Analyst’s Work,” “Issue Paper,” and “Issue-Bullets.” (Harper Decl. § 6.)

This description indicates that it is an internal document prepared by a budget analyst who is no
4
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longer employed by DOJ. (/bid.) These details, along with the general content of the document
and the fact that it is written in layperson’s terms (as opposed to budget or financial language),
also strongly suggest that the analyst prepared the document for DOJ’s executive office as an
executive summary or briefing document in support of the one of the above budget office reports.
(Ibid.) Thus, disclosure of the document would inappropriately reveal DOJ’s mental processes in
violation of the deliberative process prilvilege‘

E. Privilege log items 9 & 10

Similar to item 8, items 9 and 10 on the privilege log include, respectively, a short
description of the APPS program and a brief description of the Division of Firearms (as the
Bureau of Firearms was formerly known) and various budget “allotments.” The content and
nature of these documents suggest that they were to be incorporated into a larger budget analysis,
such as one of the budget reports discussed above. (Harper Decl. § 7.) The text in these
documents is very brief. But they reflect the mental impressions of a departmental analyst
working to support the executive office as it deliberated over certain budget decisions.

F.  Privilege log item 12

This item consists of a series of typed notes with the heading “DROS Transaction Contract
with Verizon.” It was located on an internal hard drive in a file named, in relevant part, “Verizon
Contract.” (Harper Decl. § 8.) Although the notes are brief, and apparently incomplete, they
discuss DOJ’s DROS transaction contract with Verizon, the negotiation of that contract, and some
of the costs associated with that contract. The notes were most likely drafted by a budget analyst
who is no longer employed by DOJ. (/bid.) These details indicate that the notes reflect mental
impressions of the department in connection with a business matter. Indeed, their relevance to
this case is not at all clear; defendants have identified them out of an abundance of caution due to
arguable references in the notes to one of the costs associated with DROS transactions. In any
event, disclosure of the notes would threaten DOJ’s ability to effectively negotiate future
contracts in the best interests of the public. They are therefore protected by the deliberative

process privilege.

5
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G. Privilege log item 14
Finally, item 14 on the privilege log is a document consisting of three lines of text under the
heading “Firearms Issues for Conference Call.” The notes address position salaries and
vacancies, although the notes are very brief. The notes were most likely prepared by a budget
analyst no longer employed by DOJ. (Harper Decl. §9.) The referenced conference call was
most likely a conference call between staff members of the DOJ budget office and executive
office. (/bid) Like item 12 on the privilege log, the relevance of these notes is uncertain;
defendants have identified them out of an abundance of caution. But in any event, the notes
reflect the mental impressions of a departmental analyst working to support DOJ’s executive
office as it deliberated over certain budget decisions. They should not be disclosed.
CONCLUSION
For the reasons set forth above, the Court should deny plaintiffs’ request for the production
of privileged documents and order that all of the documents listed on defendants’ privilege log are
protected from discovery.
Dated: May 4, 2015 Respectfully Submitted,
KAMALA D. HARRIS
Attorney General of California

STEPAN A. HAYTAYAN
Supervising [deputy Attorney General

ANTHONY R. HAKL
Deputy Attorney General
Attorneys for Defendants and Respondents

SA2013113332
11868664.doc
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C. D. Michel - S.B.N, 144258

Scott M. Franklin - S.B.N, 240254
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Email: cmichel@michellawyers.com

Attorney for Plaintiffs/Petitioners

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, CASE NO. 34-2013-80001667
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS

ASSOCIATION,

STIPULATION AND JOINT
APPLICATION RE: EXPEDITED
DISPUTE RESOLUTION PROCEDURE
RE: DOCUMENTS WITHHELD UNDER
PRIVILEGE CLAIMS IN RESPONSE TO
PLAINTIFFS’ REQUESTS FOR
PRODUCTION OF DOCUMENTS

(SET ONE), PROPOUNDED ON
DEFENDANTS KAMALA HARRIS AND
STEPHEN LINDLEY; [PROPOSED]

Plaintiffs and Petitioners,

Vs,
KAMALA HARRIS, in Her Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the

California Department of Justice, JOHN ORDER
CHIANG, in his official capacity as State
Controller for the State of California, and
DOES 1-10,
Defendants and Respondents. Dept.: 31

e N S e S S e e e N S S N S S N S S S

Action filed: 10/16/2013

The parties to this Action, through their respective counsel, hereby stipulate and agree to
the following,
AVERMENTS
WHEREAS, Plaintiffs/Petitioners David Gentry, James Parker, Mark Midlam, James
Bass, and Calguns Shooting Sports Association (collectively “Plaintiffs”) propounded Requests
for Production of Documents (Set One) on Defendants/Respondents Kamala Harris and Stephen

Lindley (collectively “Defendants”) on May 14, 2014

1
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WHEREAS, Defendants provided responses to Requests for Production of Documents
(Set One) on August 15,2014 (pursuant to an extension granted by Plaintiffs);

WHEREAS, between August 15, 2014, and the present, the parties meet and conferred
regarding, among other things, Plaintiffs’ belief that the responses provided on August 15, 2014,
and the documents provided in addition thereto, were insufficient;

WHEREAS, the extensive attempt at resolving the dispute came to an end on February 4,
2015, when the parties the parties determined they were at an impasse as to whether Defendants
were properly withholding certain documents;

WHEREAS, the parties agree the attempt to resolve the dispute at issue is sufficient
grounds for the execution of a declaration pursuant to Code of Civil Procedure sections 2016.040
and 2031.310(b)(2).

WHEREAS, on February 4, 2015, counsel for Plaintiffs suggested the parties stipulate to
use a streamlined dispute resolution mechanism to resolve this matter if allowed by this Court,
and in response counsel for Defendants indicated Defendants would likely be amenable to the use
of such mechanism;

WHEREAS, on February 19, 2015, an assistant from Plaintiffs’ counsel’s office
confirmed with the clerk of this Court the Court would consider a streamlined dispute resolution
mechanism if submitted by way of a joint stipulation submitted by the parties;

WHEREAS, on April 2, 2015, an assistant from Plaintiffs’ counsel’s office conﬂrmed
with the clerk of this Court the process to be used for the temporary lodging of confidential
documents for the purpose of in camera review; and

WHEREAS, the parties now desire to jointly propose a streamlined dispute resolution
mechanism that, when compared to the normal noticed motion procedure, will save costs and
time for the parties and the Court,

/1]
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STIPULATION

THEREFORE, based on the foregoing facts, the parties hereby stipulate as follows,

1.

Per the instructions of the Court Clerk, copies of all of the documents referred to
on the “privilege log” provided to Plaintiffs by Defendants on January 6, 2015,
excluding any such documents the withholding of which is not disputed by '
Plaintiff, are being provided herewith to be temporarily lodged with the Court for
the purpose of in camera review only, and such documents will be lodged under
the Court’s inherent authority, Code of Civil Procedure section 2017.020(a), or
California Rules of Court, Rules 2.2550-51, as deemed applicable by the Court.
The Defendants have submitted the relevant documents to the Court ina sea]éd

envelope that states the following clearly on its face:

THE DOCUMENTS CONTAINED HEREIN HAVE BEEN LODGED WITH
THE COURT FOR THE PURPOSE OF IN CAMERA REVIEW TO RESOLVE
DISPUTED PRIVILEGE CLAIMS MADE BY THE SUBMITTING PARTIES;
THE CONTENTS OF THIS ENVELOPE ARE NOT TO BE USE FOR ANY
PURPOSE OTHER THAN IN CAMERA REVIEW, AND NOTHING IN THIS
ENVELOPE SHALL BE FILED WITH THE CLERK OF THE COURT,
PURSUANT TO THE COURT’S ORDER.

2,

On or before May 4, 20135, Plaintiffs’ counsel and Defendants’ counsel shall each
file and serve (1) a proposed order and (2) a brief, not to exceed eight p.ages
(excluding declarations and exhibits, if any) supporting their clients’ position
regarding whether the withheld documents should be released.

Each side may file a “reply” brief, not to exceed three pages (excluding
declarations and exhibits, if any), on or before May 11, 2015,

.The Parties agree the matter shall be resolved by the Court without oral argument,
and that the order of the Court issued pursuant to the expedited dispute resolution
process outlined above will have the same force and effect as if issued upon a
mo‘tion filed pursuant to Code of Civil Procedure section 2031.310¢a)(3).

The parties agree that this Stipulation will only be in effect if the Court enters an
order based on this Stipulation.

Defendants have provided herewith a self-addressed stamped envelope, or the

3
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private shipping equivalent, with the Stipulation for the return of the documents

being temporarily lodged with the Court as described herein.

SO STIPULATED.

Dated: April 16, 2015

Dated: April 16, 2015

4

MICHEL & ASSOCIATES, P.C.

7=

AScott M. Franklin
Attorneys for the Plaintiffs/Petitioners

KAMAL D. HARRIS

Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General

Anthony R. Hakl
Deputy Attorney General
Attorneys for Defendants/Respondents

STIP. RE: EXPED. RESOLUTION RE: DISPUTED RFP RESPS.; [PROPOSED] ORDER

385



private shipping equivalent, with the Stipulation for the return of the documents

being temporarily lodged with the Court as described herein.

SO STIPULATED.

Dated: April 16, 2015

Dated: April 16,2015

4

MICHEL & ASSOCIATES, P.C.

Scott M. Franklin
Attorneys for the Plaintiffs/Petitioners

KAMAL D. HARRIS

Attorney General of California
STEPAN A9 HAYTAYAN

i dputy Attorney General

V"‘
Anthddy R. Hakl

Deputy Attorney General
Attorneys for Defendants/Respondents
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ORDER
Based on the Stipulation of the parties dated April 16, 2015, the Court GRANTS the
parties’ request to hear the currently pending discovery dispute pursuant to the expedited
procedure identified below in lieu of motion filed pursuant to Code of Civil Procedure section
2031,310(a)(3). |
It is ORDERED that:

l. The documents submitted for in camera review on April 17, 2015, will be treated
as temporarily lodged with the Court for the purpose of in camera review only, and
will not be filed.

2. On or before May 4, 2015, Plaintiffs’ counsel and Defendants’ counsel shall each
file and serve (1) a proposed order and (2) a brief, not to exceed eight pages
(excluding declarations and exhibits, if any), supporting their clients’ position
regarding whether the withheld documents should be released.

3. Each side may file a “reply” brief, not to exceed three pages (excluding
declarations and exhibits, if any), on or before May 11, 2015.

4, The matter shall be resolved by fhe Court without oral argument, and the order of
the Court issued pursuant to the Parties’ stipulated expedited dispute resolution
will have the same force and effect as if issued upon a motion filed pursuant to
Code of Civil Procedure section 2031.310(a)(3).

5. Upon completion of the Court’s in camera review of the documents lodged with
the Court, the Court will return such documents to Defendants via the self-
addressed envelope provided thereby.

IT IS SO ORDERED.

Date:

Hon. Michael P, Kenny, Judge of the Superior Court

5
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

[, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On April 17, 2015, the foregoing document(s) described as

STIPULATION AND JOINT APPLICATION RE: EXPEDITED DISPUTE
RESOLUTION PROCEDURE RE: DOCUMENTS WITHHELD UNDER PRIVILEGE
CLAIMS IN RESPONSE TO PLAINTIFFS’ REQUESTS FOR PRODUCTION OF
DOCUMENTS (SET ONE), PROPOUNDED ON DEFENDANTS KAMALA HARRIS
AND STEPHEN LINDLEY; [PROPOSED] ORDER

on the interested parties in this action by placing
[ ] the original
[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Kamala D. Harris, Attorney General of California
Office of the Attorney General

Anthony Hakl, Deputy Attorney General

1300 I Street, Suite 1101

Sacramento, CA 95814

X (BY MAIL) As follows: I am "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellatlon date is more than one day after
date of deposit for mailing an affidavit.
Executed on April 17, 2015, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error,
Executed on April 14, 2015, at Long Beach, California.

(PERSONAL SERVICE) I caused such envelope to delivered by hand to the offices of the

addressee,
Executed on April 14, 2015, at Long Beach, California.

X (STATE) Ideclare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct,

e member of the bar of this

(EEDERAL) I declare that I am employed in the
court at whose direction the-ser

STIP. RE: EXPED. RESOLUTION RE: DISPUTED RFP RESPS.; [PROPOSED] ORDER
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DECLARATION OF SERVICE BY U.S. MAIL

Case Name:  Gentry, David, et al. v. Kamala Harris, et al.
No.: 34-2013-80001667
I declare:

[ am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member’s direction this service is made. I am 18 years of age or
older and not a party to this matter; my business address is 1300 [ Street, Suite 125, P.O. Box
944255, Sacramento, CA 94244-2550,

On May 4, 2015, I served the attached DEFENDANTS’ BRIEF REGARDING IN CAMERA
DISCOVERY PROCEEDING by placing a true copy thereof enclosed in a sealed envelope
with postage thereon fully prepaid, in the United States Mail at Sacramento, California,
addressed as follows:

Scott Franklin

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on May 4, 2015, at Sacramento, California.

& . v , .
Tracie L. Campbell ‘_/%/Z d&‘(( Jtan ,Qé{/[ /

Declarant Signatfire .

SA2013113332
11868755.doc
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KAMALA D. HARRIS
Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL; State Bar No. 197335
Deputy Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-9041
Fax: (916) 324-8835
E-mail: Anthony.Hakl@doj.ca.gov
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS _ DECLARATION OF DAVID HARPER IN
ASSOCIATION, SUPPORT OF DEFENDANTS’ BRIEF
REGARDING IN CAMERA DISCOVERY
Plaintiffs and Petitioners, | PROCEEDING

V. Date: None
Time: None
Dept: 31
KAMALA HARRIS, in Her Official Judge: The Honorable Michael P.
Capacity as Attorney General for the State Kenny
of California; STEPHEN LINDLEY, in His | Trial Date: None set
Official Capacity as Acting Chief for the Action Filed: October 16, 2013

California Department of Justice, BETTY
T. YEE, in her official capacity as State
Controller, and DOES 1-10,

Defendants and
Respondents.
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DECLARATION OF DAVID HARPER

I, David Harper, declare:

1. Iam employed as the Deputy Director of Administration of the California Department of
Justice. As the Deputy Director, my responsibilities include providing administrative direction,
policy guidance, and control of the Budget Office, Accounting Office, Departmental Services
Programs, and Information Support Services within the Division of Administrative Support. I
have reviewed defendants’ privilege log in this case and the documents attached thereto and I am
familiar with their contents. I have personal knowledge of the facts stated in this declaration,
except as to those expressly stated based on my information and belief, and if sworn as a witness |
could and would competently téstify to these facts.

Privilege Log Items 1,2, & 3

2. The items numbered 1, 2, and 3 on defendants’ privilege log are Budget Office reports.
Like all of the documents listed on the privilege log, I am informed and believe that each was
located on an internal, secure departmental computer hard drive housing a variety of historical
documents. Each document is essentially an issue paper prepared by a DOJ budget analyst who is
no longer employed by the Department. Each is an internal report, one that was most likely
prepared for the Executive Office in connection with the executive decision-making process
regarding the DOJ budget. 1 am informed and believe that the computer file name for one of the
reports (item 3 on the privilege log) includes the phrase “to Steve Coony.” Mr. Coony was Chief
Deputy Attorney General at the time the report was prepared.

Privilege Log Items 4 & 13

3. Ttem 4 on the privilege log is a draft letter to a state legislator. I wrote the letter, a draft
copy of which is attached to the privilege log. Thave looked in my files and have been unable to
locate any final, signed copy of the letter. I cannot say for certain that I actually signed and sent
the letter in question.

4. Tam informed and believe that the file name of item 13 on the privilege log contains the

phrase “Prior Prior Analyst’s Work.” The content of the document suggests that it was prepared

2
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for use at a legislative hearing, most likely as notes to be used by a DOJ employee to answer
questions at the hearing.

Privilege Log Item 7

5. Item 7 on the privilege log is a one-page draft chart reflecting a point-in-time fiscal
analysis. I am informed and believe that it was also located on the computer hard drive
referenced above and its file name contains the phrase “Prior Prior Analyst’s Work.” This
description indicates that it is an internal (i.e., non-public) document prepared by a budget analyst
who is no longer employed by DOJ. These details, along with the general content of the
document suggest that the analyst prepared the document to support DOJ as it considered how to
proceed in connection with certain funding issues.

Privilege Log Item 8

6. I am informed and believe that item 8 on the privilege log was also located on the
computer hard drive referenced above and its file name contains the phrases “Prior Prior
Analyst’s Work,” “Issue Paper,” and “Issue-Bullets.” This description indicates that it is an
internal document prepared by a budget analyst who is no longer employed by DOJ. These
details, along with the general content of the document and the fact that it is written in
layperson’s terms (as opposed to budget or financial laﬁguage), also strongly suggest that the

analyst prepared the document for the Executive Office as an executive summary or briefing

‘document in support of the one of the above Budget Office reports.

Privilege Log Items 9 & 10

7. Items 9 and 10 on the privilege log include, respectively, a short description of the APPS
program and a brief description of the Division of Firearms (as the Bureau of Firearms was
formerly known) and various budget “allotments.” The content and nature of these documents
suggest that they were to be incorporated into a larger budget analysis, such as one of the Budget

Office reports mentioned above.

3
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Privilege Log Item 12

8. I am informed and believe that item 12 on the privilege log was located on an internal
hard drive in a file named, in relevant part, “Verizon Contract.” These notes were most likely
drafted by a budget analyst who is no longer employed by DOJ.

Privilege Log Item 14

9. The notes that appear as privilege log item 14 were most likely prepared by a budget
analyst no longer employed by DOJ. The referenced conference call was most likely a
conference call between staff members of the Budget Office and Executive Office of DOJ.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct, on May 4, 2015, in Sacramento, California.

SO H

David Harper '

SA2013113332
11869331.doc
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DECLARATION OF SERVICE BY U.S. MAIL

Case Name: Gentry, David, et al. v. Kamala Harris, et al.
No.: 34-2013-80001667
I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member’s direction this service is made. I am 18 years of age or
older and not a party to this matter; my business address is 1300 I Street, Suite 125, P.O. Box
9447255, Sacramento, CA 94244-2550.

On May 4, 2015, I served the attached DECLARATION OF DAVE HARPER IN SUPPORT
OF DEFENDANTS’ BRIEF REGARDING IN CAMERA DISCOVERY PROCEEDING
by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid,
in the United States Mail at Sacramento, California, addressed as follows:

Scott Franklin

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on May 4, 2015, at Sacramento, California.

Tracie L. Campbell — T (el Jr // /.

Declarant Signature/

SA2013113332
11868754.doc
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Production of Withheld Documents via Expedited Dispute Resolution Procedure [“Franklin
Decl.”] § 2.) Over the course of several months, the parties met and conferred in good faith
exchanging several written communications and having at least two detailed telephonic
conferences. (Id. § 3 at Exs. 1 and 2.) During that time, Defendants produced some responsive
documents, in several batches. (Id. § 3.)

On October 17, 2014, during the meet-and-confer process, Plaintiffs requested that
Defendants produce a “privilege log.” (Id.) This request was made because Defendants” RFP
responses all included objections and a statement that whatever response given was made
“without waiving these objection[.]” (/d. § 3 at Exs. 1; §4.) That is, Defendants’ responses were
unclear as to whether or not any documents were being withheld pursuant to the objections raised.
(Id. 9 4.) Defendants produced a privilege log on December 22, 2014. (Id. § 5 at Ex. 3.) After the
production of the privilege log, Plaintiffs agreed that they would not challenge the withholding of
certain documents identified on the privilege log (item nos. 5, 6, and 11). (Id. §6.) As to the other
withheld documents, however, the parties agreed they were at an impasse as of February 6, 2015,
which led to the suggestion by Plaintiffs’ counsel that the parties submit the matter to the Court in
an expedited manner for limited briefing and in camera review. (Id. § 7.) A stipulation followed
(id.), and now the matter is before the Court for in camera review.

B. Summary of the Relevant Portion of Plaintiffs’ Case

The California Department of Justice (the “Department”) collects information on a
Dealer’s Record of Sale (“DROS”) Form, and uses the information as part of the background
check process that is performed for most firearm purchases. (Compl. § 1.) A fee is collected by
the Department regarding each DROS Form that is submitted by a potential firearm purchaser (the
“DROS Fee”). (Id.) Funds obtained via the DROS Fee, along with certain other money collected
by the Department (see, e.g., entertainment firearm permit fees, Penal Code section 29510(a)(1)),
are placed into the DROS Special Account, a segregated account in California’s General Fund.
(Id.) Penal Code section 28235 lists the authorized uses for DROS Special Account funds.

The Department is not required to charge the DROS Fee (id. §39), but it is allowed to

charge the DROS Fee in an amount that is based on a determination of what it would take to

34
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reimburse certain statutorily listed costs. (/d. Y 38-40; see Penal Code §§ 28225(a-b), 28230(a).)

It appears the Department has never analyzed the specific costs listed in the relevant
statute (Penal Code section 28225(b), and that the DROS Fee appears to be excessive and in
violation of its statutory basis. It seems the Department actually agreed with that conclusion as of
2010, when it commenced rulemaking with an intent to “lower the current $19 DROS fee to $14,
commensurate with the actual cost of Processing a DROS” Form. (Franklin Decl. q 8 at Ex. 4).
Even though the 2010 rulemaking appeared complete, however, something happened in late 2010
or thereafter that lead the Department to reverse course and quietly abandon the rulemaking.
Thus, Plaintiffs seek to investigate the propriety of the amount of the DROS Fee, which, as of
2011, created a surplus such that the Governor was able to borrow $11,500,000 from the DROS
Special Account without affecting the Departments’ operations. (Franklin Decl. § at Ex. 5.)

III. ARGUMENT

A. A Prima Facie Claim for the Production of Withheld Documents Is Alleged

If a party deems an objection to a demand for inspection to be without merit, that party can
obtain judicial relief upon a timely motion showing: (1) good cause and (2) a sufficient attempt at
informal resolution. Civ. Proc. Code § 2031.310. Further, Evidence Code section 915(b) and the
stipulation of the parties herein both allow for an in camera review in a situation such as this,
where a privilege claim has been made under Evidence Code section 1040. Here, because: (1)
documents at issue have already been identified as necessary to Plaintiffs case and clearly relevant
(or else they would not have been included in a privilege log); (2) it appears Defendants, i.e., the
Department of Justice, are the only source for the information sought; and (3) the parties have
stipulated as to the sufficiency of the attempt to resolve this matter informally, Plaintiffs have
proven good cause and thus a prima facie case that production should occur per section 2031.310.
B. Defendants’ Objections Are Without Merit

1. Government Code Section 1040 (Item Nos. 1-4, 7-10, and 12-14)

a. Legal Authority
As is relevant hereto, Government Code section 1040(a-b) states that:

A public entity has a privilege to refuse to disclose official information [i.e.,

34
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information acquired in confidence by a public employee in the course of his or her
duty and not open, or officially disclosed, to the public prior to the time the claim
of privilege is made]' if the privilege is claimed by a person authorized by the
public entity to do so and:

(1) Disclosure is forbidden by an act of the Congress of the United States or a
statute of this state;” or

(2) Disclosure of the information is against the public interest because there is a
necessity for preserving the confidentiality of the information that outweighs the
necessity for disclosure in the interest of justice; but no privilege may be claimed
under this paragraph if any person authorized to do so has consented that the
information be disclosed in the proceeding. In determining whether disclosure of
the information is against the public interest, the interest of the public entity as a
party in the outcome of the proceeding may not be considered.

(Emphasis added). The California Supreme Court has held that in conducting the balancing test
required by Evidence Code § 1040(b)(2), the courts should consider:

[(1)] the importance of the material sought to the fair presentation of the litigant’s
case, [(2)] the availability of the material to the litigant by other means, and [(3)]
the effectiveness and relative difficulty of such other means. The consideration of
[(4)] the consequences of disclosure to the public will involve matters relative to
the effect of disclosure upon the integrity of public processes and procedures . . . .
In this respect the court[s] should be fully aware that—in the words of the
Assembly Committee on Judiciary—*the public has an interest in seeing that
justice is done in the particular cause as well as an interest in the secrecy of the
information.’

Shepherd v. Super. Ct., 17 Cal. 107, 126 (1976) (overruled on other grounds by People v.
Holloway, 33 Cal. 4th 96, 131 (2004)).
b. The Balance Tips Strongly in Favor of Disclosure Here

i The Material Sought Is Key to the Fair Presentation of Plaintiffs’
Case

Plaintiffs believe the DROS Fee was either improperly set in 2004, or that the Department
acted improperly in abandoning its DROS Fee reduction rulemaking in 2010, or both. As part of
the meet-and-confer process, Plaintiffs sent Defendants a letter stating that:

Defendants’ responses include several privilege claims on issues related to

evidence of how the DROS Fee was set at $19.00 and similar Department analysis
(see, e.g., Defendants’ responses to Request for Production Nos. 26 and 28,

! Presumably, Defendants will attempt to make a showing that the documents at
issue include “official information” as defined under Evidence Code section 1040(a), as
that is their burden. See Marylander v. Super. Ct., 81 Cal. App. 4th 1119, 1126 (2000).

? Defendants are not making a subsection (b)(1) objection. (Franklin Decl. § 10.)

4
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Defendants’ response to Form Interrogatory No. 15.1). Please be advised that, as to

any relevant information withheld pursuant to a privilege claim, Plaintiffs will seek

to exclude testimony on such subjects at trial.

(Franklin Decl. at Ex. 1.) In response, Defendants identified two supposed sources of evidence as
to how the DROS Fee was set at $19.00: (1) a rulemaking file from 2004, and (2) documents
referred to in Defendants’ privilege log. (/d. at Ex. 2). Defendants’ response provides several
important pieces of information. First, it confirms that the withheld documents include responsive
documents on the issue of how the $19.00 DROS Fee was set. Second, because the 2004 rule
making file does not include any reference to the costs that are required to be considered in setting
the DROS Fee (see Penal Code section 28225), that leaves the withheld documents as the only
identified source of evidence on the issue. (Franklin Decl. at Ex. 2.)*

If the withheld documents do provide specifics of how the department set or re-evaluted
the amount of the DROS Fee, the information at issue will be plainly relevant to this case—either
it will show the Department considered all of the relevant costs and properly set the DROS Fee at
$19.00, or it will not. Defendants have a duty to set the relevant fee properly and they should not
be allowed to withhold evidence related to the gravamen of this Action. Plaintiffs will not have a
fair chance to present their argument if Defendants are able to keep secret the documents showing
how the relevant fee was really set, so this factor weighs strongly in support of disclosure.

il. The Material Sought Is Simply Not Available from other Sources

Plaintiffs have no reason to think that the information sought, created internally at a state
agency, is currently available by any route other than this Action. Defendants have provided no
alternative route by which the relevant information might be obtained, proving that it is possessed

solely by the Department. Accordingly, this factor cuts strongly in favor of disclosure.

? Defendants claim the 2004 rulemaking file shows how the Department set the
DROS Fee at $19.00. (Id. at Ex. 2.) The relevant rulemaking file, however, simply states
the conclusion that “the department is adopting fee increases only up to a level to cover
actual costs as specified in statute[,]” it does not actually provide the calculations to
support that conclusion. (/d. § 11 at Ex. 6, p. 3). Unless and until the Department
specifies where the Penal Code section 28225 cost calculations appear in the 2004
rulemaking file (which is part of another discovery motion pending before the Court), it is
Plaintiffs’ belief that the Department has yet to produce any document showing that the
$19.00 DROS Fee was properly set based on the statutorily required cost considerations.

S
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1ii. The Third Balancing Factor Does not Apply Here

The material sought by Plaintiffs exists only in the Departments’ files, so the difficulty of

obtaining that information elsewhere is a moot inquiry. Thus, the third factor is inapplicable here.
iv. Secrecy Actually Decreases Integrity in This Instance

The information sought is not strategy information or uninhibited thoughts recorded in the
heat of a brainstorming session, it is financial data that should have been publically disclosed both
when the $19.00 DROS Fee was first announced, and when the 2010 rulemaking to reduce the fee
was announced. Put plainly, Plaintiffs want to check the “math” behind the $19.00 fee at issue.
This alone is sufficient justification for the production sought. See San Gabriel Tribune v.
Superior Court (City of West Covina), 143 Cal. App. 3d 762, 776 (1983) (holding that, under
section 1040, the public could obtain financial data underling a waste disposal fee rate increase
charged to city residents). Furthermore, if the public is not allowed to access the raw data used to
calculate fees they are charged, that not only violates the public’s right “of access to information
concerning the conduct of the people’s business” (Cal. Const. art. 1, § 3(b)(1)), it also impinges
upon the public’s ability to “petition government for redress of grievances[.]” Id. § 3(a). Because
none of the factors weigh against disclosure and at three weigh heavily in favor of disclosure, the
Court should, pursuant to section 1040, order disclosure of the withheld documents.

C. Deliberative Process (Item Nos. 1-4, 7-10, and 12-14)*

Marylander is clear in re-affirming that, in litigation, Evidence Code section 1040
“represents the exclusive means by which a public entity may assert a claim of governmental
privilege based on the necessity for secrecy.” Marylander, 81 Cal. App. 4th at 1125 (italics in
original) (citations omitted). Regardless, even if a deliberative process objection exists here, the
standard of review for a deliberative process objection is basically the same as that which applies
to a section 1040 claim, except that the deliberative process standard may actually be harder for a
governmental defendant to meet. Compare id. at 1126-28 (“Only if the public interest in

nondisclosure clearly outweighs the public interest in disclosure does the deliberative process

* Defendants also argued an Executive Privilege, but based on discussions
between counsel, it appears “Executive Privilege” is just another way of referring to the
Deliberative Process Privilege. (Franklin Decl. § 10).

6
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privilege spring into existence.”) (citation omitted) (italics added), with Evidence Code

§ 1040(b)(2) (“official information” can only be withheld if the “necessity for preserving the
confidentiality of the information that outweighs the necessity for disclosure in the interest of
justice”). Accordingly, the Court should ignore Defendants’ deliberative process objections
because they are duplicative of the meritless objections made under Evidence Code section 1040.
D.  Attorney-Client Privilege (Item No. 4)

California Evidence Code section 954 states that a client may refuse to disclose (1)
confidential communications (2) between the client and the attorney. Here, however, privilege log
item no. 4 appears to be a draft written by someone who is not an attorney. (Franklin Decl. at Ex.
3). Without proof that the intended recipient was an attorney for the author of the document,
Defendants cannot state a viable attorney-client privilege claim. Thus, Defendants’ attorney-client
privilege objection regarding privilege log item no. 4 should be ignored.

E. Attorney Work Product Doctrine (Item Nos. 4 and 13)

California’s attorney work product doctrine, codified in Code of Civil Procedure section
2018.020, states the general policy protecting an attorney’s work product from being unfairly
exposed. The doctrine provides absolute protection for an attorney’s “brain work” (e.g., opinions,
conclusions, impressions), but for other attorney work product, such material can be obtained
upon a showing “that denial of discovery will unfairly prejudice the party seeking discovery in
preparing that party’s claim or defense or will result in an injustice.” Civ. Proc. Code § 2018.030.

As to item no. 4, the privilege log states that the document at issue was created by David
Harper, who does not appear to be an attorney. And Defendants state that the author of item no.

13 is unknown. Therefore, as these two documents were not created by attorneys, and Defendants
have not provided any suggestion that these documents were produced at the direction of an
attorney, there is no reasonable basis for the attorney work product objection made by Defendants.

Further, because Defendants have already effectively admitted that the documents are
relevant, and because there appears to be no other source for the information at issue, the
documents at issue, if produced, are going to provide the key evidence that appears likely to prove

or disprove Plaintiffs’ claim that the DROS Fee amount has yet to be properly set via the
4(
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statutorily required standard.

Finally, denial of discovery on this issue will be unfair and unduly prejudicial. Plaintiffs
contend that the publically available information related to the DROS Fee amount being set and
later kept at $19.00 shows the Department of Justice is not properly monitoring the fee being
charged. The documents at issue are likely to show that either: (a) the information provided to the
public is accurate—which supports Plaintiffs’ claim that the DROS Fee amount was improperly
set or kept at $19.00—or (b) the Department of Justice did perform the proper analysis in 2004
and 2010, which might be determinative as to at least a portion of Plaintiffs’ case. As there is no
other source for the information sought, it would be unfair for Defendants to withhold information
about how certain financial decisions were made in a lawsuit specifically challenging those
decisions. Therefore, the Court should order the production of privilege log item nos. 4 and 13.

IV. CONCLUSION

Plaintiffs seek relief in this instance for two reasons: (1) if the withheld documents show
that the Department did not make the statutorily required calculations, that would prove Plaintiffs
are correct as to the gravamen of their Action; and (2) if Defendants intend to argue that the
withheld documents do show that the Department acted properly, Plaintiffs do not want to be
unfairly surprised with that argument when this case reaches the merits stage. That is, Defendants
should not be able to claim privilege now and then attempt to rely on withheld documents later.

Thus, the relief requested should be granted based on the arguments raised herein.

Dated: May 5, 2015 MICHEL & ASSOCIATES, P.C.

w7/l

yott M’ Franklin, Attorneys for Plaintiffs
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.

On May 5, 2015, I served the foregoing document(s) described as:

CORRECTED BRIEF IN SUPPORT OF REQUEST FOR PRODUCTION OF
WITHHELD DOCUMENTS VIA EXPEDITED DISPUTE RESOLUTION PROCEDURE

on the interested parties in this action by placing

[ ] the original

[X] a true and correct copy

thereof enclosed in sealed envelope(s) addressed as follows:

Anthony Hakl, Deputy Attorney General
1300 I Street, Suite 1101
Sacramento, CA 95814

X  (BYMAIL) Asfollows: Iam "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.
Executed on May 5, 2015, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on May 5, 2015, at Long Beach, California.

X (STATE) Ideclare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

(FEDERAL) Ideclare that [ am employed in he office of the member of the bar of this
court at whose direction the seryieewe
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II. ARGUMENT

A. Defendants’ Declarant Has Insufficient Personal Knowledge and Should Be Ignored

Declarant David Harper makes multiple conclusory assertions based only on information
and belief, and not on his personal knowledge. (Decl. Of Dave Harper in Supp. Of Defs.” Brief Re
In Camera Discovery Proceeding ] 1, 2, 4, 5, 6, 8.) He repeatedly fails to identify the source of
his information or belief. Mr. Harper’s declaration is unreliable without further explanation of the
source of his information and belief or without the submission of a declaration by the informant.
As Defendants’ rely on Mr. Harper’s unsubstantiated conclusory statements, Defendants’ privilege
argument should be ignored.
B. In the Alternative, the Court Should Order the Production of Redacted Documents

When the government prohibits the public from accessing the raw data used by the
government to calculate the fees it charges the public, the government violates the public’s right
“of access to information concerning the conduct of the people’s business” and also impinges
upon the public’s ability to “petition [the] government for redress of grievances[.]” (Cal. Const.
art. 1, § 3(a), (b)(1).) While the deliberative process privilege can, in certain circumstances, limit
these rights, the privilege is conditional and does not apply when raw data and facts are requested.

1. The Required Balancing Test Favors Redacted Document Production

The deliberative process privilege “rests on the policy of protecting the decision making
processes of governmental agencies.” (San Joaquin Local Agency Formation Com’n v. Super. Ct.
(2008) 162 Cal.App.4th 159, 170, internal quotations omitted.) Plaintiffs are not seeking
deliberative, decision making material, e.g., mental impressions, thoughts, analyses,
recommendations, or personal information. Rather, Plaintiffs seek factual information the public
has a constitutional right to access, e.g., the total annual expenditures for specific classes of
governmental expenses. (See Pls.” Req. for Admiss. Set 1, Nos. 1, 2, 28.) Simply put, Plaintiffs
only seek data that is not protected by the deliberative process privilege.

Defendants state that the privilege “prohibits discovery of both the agency’s reasoning and
‘what evidence the administrator relied upon in reaching a decision.”” (Defs.” Brief Re In Camera

Discovery Proceeding, p. 2.) But Defendants’ quotation of Guilbert is misleading in this context.
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The point the Guilbert court was making with the statement quoted above is that the privilege can
protect identification of which specific evidence was relied on to make a specific decision—not
that all information considered by a decision maker is automatically protected from disclosure.
(See Guilbert v. Regents of Univ. of Cal. (1979) 93 Cal.App.3d 233, 246.)

Interestingly, Defendants did not address Evidence Code Section 1040, the “exclusive
means by which a public entity may assert a claim of governmental privilege based on the
necessity for secrecy.” (Maryland v. Super. Ct. (2000) 81 Cal.App.4th 1119, 1126.) Defendants
did not provide substantiated evidence that the documents qualify as “official information” and
did not conduct a balancing test to determine if the “necessity for preserving the confidentiality of
the information [Joutweighs the necessity for disclosure in the interest of justice.” (Evid. Code §
1040(b)(2).) Plaintiffs explained and applied that test in its prior briefing, showing that disclosure
is appropriate here. Defendants should be ordered to produce redacted versions of the withheld
documents because such order will meet Plaintiffs’ discovery needs and moot Defendants’ claims
that the production sought could reveal deliberative process information or discourage “candid
discussion within the DOJ[.]” (See Defs.” Brief Re In Camera Discovery Proceeding, p. 2.)

I11. CONCLUSION

Defendants should not be allowed to keep data and facts secret from the public simply by
cloaking it behind the guise of governmental decision making. To adopt such a position would
permit government regulators to easily hide data related to any fee charged to the public by merely
saying it was “relied upon” during decision making. And while Plaintiffs are unsure whether the
raw data concerning the cost categories referred to in Penal Code section 28225(b) actually exists,
because Defendants have claimed it does and because Plaintiffs are entitled to the data, facts, and
mathematical calculations in the withheld documents, Defendants should be ordered to produce

the documents, redacting the internal mental impressions and processes.

Dated: May 11, 2015 MICHEL & ASSOCIATES, P.C.

by ]

_Scott M. Franklin, Attorney for Plaintiffs
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, California 90802.

On May 11, 2015, I served the foregoing document(s) described as

PLAINTIFFS’ REPLY TO DEFENDANTS’ BRIEF REGARDING IN CAMERA
DISCOVERY PROCEEDING

on the interested parties in this action by placing

[ ] the original

[X] a true and correct copy

thereof enclosed in sealed envelope(s) addressed as follows:

Anthony Hakl, Deputy Attorney General
1300 I Street, Suite 1101
Sacramento, CA 95814

X (BY MAIL) As follows: I am "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.
Executed on May 11, 2015, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on May 11, 2015, at Long Beach, California.

(OVERNIGHT MAIL) As follows: I am "readily familiar" with the firm's practice of
collection and processing correspondence for overnight delivery by UPS/FED-EX. Under
the practice it would be deposited with a facility regularly maintained by UPS/FED-EX for
receipt on the same day in the ordinary course of business. Such envelope was sealed and
placed for collection and delivery by UPS/FED-EX with delivery fees paid or provided for
in accordance.

Executed on May 11, 2015, at Long Beach, California.

X (STATE) Ideclare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

rember of the bar of this

(FEDERAL) Ideclare that I am emplayed in the office
court at whose direction the service/was m
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I. INTRODUCTION

Defendants and Respondents Kamala Harris and Stephen Lindley’s (collectively
“Defendants”) Motion for Judgment on the Pleadings (“MJOP”) is based on an inherently
untenable premise. Defendants attempt to argue that 7o tax increase occurs, and thus there is no
factual foundation for a Proposition 26 claim,' when the government: (1) overcharges those
paying a regulatory fee and then (2) passes legislation to appropriate the resultant surplus to fund
activities that would otherwise be paid for out of the state’s general fund. Specifically, Defendants
claim that because the amount of the DROS Fee charged to fee payers,” $19.00, did not change as
a result of the relevant legislation, the legislation “did not increase the DROS fee, [a]nd in the
absence of such an increase, Proposition 26 does not apply.” (MJOP 6:17-19.)

Defendants are wrong, and the MJOP fails, for the simple reason that Proposition 26 does
not concern whether a statutory change results in taxpayers paying a higher regulatory fee, as
Defendants claim. Proposition 26 concerns whether a statutory change results in any taxpayer is
“paying a higher fax[.]” Cal. Const. art. XIITA, § 3(a) (emphasis added). The amount the state
charges taxpayers for a specifically named levy has no correlation to whether a portion of that
levy has become a tax by subsequent legislation. The DROS Fee was transformed by SB 819 from
a levy solely intended to cover regulatory costs into a levy that is part regulatory fee and part tax.
The DROS Fee had no tax component before SB 819, but it has a significant tax component

thereafter, meaning that after SB 819, DROS Fee payers were paying a tax they had not

! One of Plaintiffs/Petitioners David Gentry, James Parker, Mark Midlam, James
Bass, and Calguns Shooting Sports Association’s (collectively “Plaintiffs”) key
arguments herein is that Senate Bill (“SB”) 819 (Leno, 2011) did constitute a “change in
state statute which result[ed] in a[] taxpayer paying a higher tax,” which, under
Proposition 26 (i.e., Article XIII A, section 3, of the California Constitution), required a
two-thirds legislative vote to become law. As SB 819 did not meet the two-thirds
requirement, SB 819, as enacted, violates Proposition 26, a violation Plaintiffs sought to
remedy by this action. (Compl./Pet. [“Compl.”] §§ 5-11.)

2 The Dealer’s Record of Sale Fee, i.e., the “DROS Fee.” Pen. Code § 28225; 11
Cal. Code Regs. Tit. 11, § 4001. Plaintiffs use the general term “DROS Fee” herein
because it is the common name for the levy at issue, notwithstanding the fact that
Plaintiffs contend that, as a result of SB 819, it is not technically correct to refer to the
entire $19.00 amount being charged as a “fee[,]” inasmuch as part of the amount

collected is now effectively a tax.
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previously paid. This is, as stated in Proposition 26, “a higher tax.” Defendants” MJOP is
substantively without merit and should be denied.

II. STATEMENT OF FACTS

The MJOP deals with a very narrow issue, i.e., whether the passage of SB 819 caused “a
change in state statute which result[ed] in any taxpayer paying a higher tax.” Cal. Const. art.
XIIIA, § 3(a); MJOP 6:7-11.) Thus, although Plaintiffs intend to provide a detailed factual
background once this case actually gets to the merits-briefing stage, the only factual issues
relevant to this Opposition are those concerning the purpose of the DROS Fee and how DROS
Fee funds were used immediately before and after SB 819 was implemented. Of course, if the
Court requests further factual information from Plaintiffs regarding the MJOP, they will be happy
to oblige.

A. Pre-SB 819

The California Department of Justice (the “Department”) collects information on a
Dealer’s Record of Sale (“DROS”) Form, and uses the information collected as part of the
background check process that is performed for most firearm purchases. (Compl. ] 1.) The DROS
Fee is collected by the Department regarding each DROS Form that is submitted by a potential
firearm purchaser. (Id.) Funds obtained via the DROS Fee, along with certain other money
collected by the Department (see, e.g., entertainment firearm permit fees, Penal Code section
29510(a)(1)), are placed into the DROS Special Account, a segregated account in California’s
general fund.? (Id.) Penal Code section 28235 lists the authorized uses for DROS Special Account
funds, which includes costs related to the submission of firearm purchaser information to the
Department. Since 2004, the DROS Fee has been $19.00. (MJOP 6:12-15 [citing Compl. § 58].)

In 2010, the Department commenced rulemaking to reduce the DROS Fee from $19.00 to

$14.00, “commensurate with the actual cost of processing a DROS” form. (Franklin Decl. q 3, Ex.

> DROS Fee funds are the primary source of money deposited in the DROS
Special Account. (Declaration of Scott Franklin in Support of Opposition to Defendants’
Motion for Judgment on the Pleadings [“Franklin Decl.”] § 2, Ex. 1.) Thus, although it is
impossible to trace the source of funds once they enter the DROS Special Account, any
significant amount of money appropriated from the DROS Special Account is, practically
speaking, going to include DROS Fee funds. (Id.)

2
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2.) Around this time, the DROS Special Account was so over-inflated with funds collected under
the guise of the DROS Fee that the Governor was able to borrow $11,500,000 from the DROS
Special Account in 2011 without affecting the Department’s operations. (/d. § 4, Ex. 3.)

The Department also prosed a new regulation in 2010 that would require the Department
to review, on a yearly basis, the amount being charged for the DROS Fee. (1d.q 3, Ex. 2.)
Strangely, even though a Final Statement of Reasons was published and the rulemaking appeared
to be basically complete as of late 2010 (id. ] 5, Ex. 4), the rulemaking was mysteriously
abandoned. The Department never made a public statement explaining why it abandoned the
proposed rules after going through nearly the entire rulemaking process. (Id. § 6, Ex. 5 at 3.)

As a result of the instant lawsuit, however, Defendants have for the first time admitted that
the 2010 rulemaking was abandoned, in part, because someone within the Department wanted to
use “excess” DROS Fee funds to fund APPS-related law enforcement activities. (Franklin Decl.
17, Ex. 16.) Defendant Stephen Lindley made the decision that the Department would abandon
the proposed reduction of the DROS Fee at some point after July 1, 2011. (Zd. 9 17-18, Exs. 16-
17.)

The Department is not required to charge the DROS Fee (Compl. § 39), but it is allowed
to charge the DROS Fee in an amount that is based on a determination of what it would take to
reimburse certain statutorily listed costs. (/d. { 38-40); see Penal Code §§ 28225(a-b), 28230(a).
Before SB 819 was enacted, the Department confirmed that “[fJunds from the DROS fee may
only be used for specific purposes delineated in Penal Code section 12076 [now 28225].”
(Franklin Decl. § 7, Ex. 6.) The Department made it very clear that it was “not authorized to use
DROS funds on the APPS [i.e., Armed and Prohibited Person System] program][.]” (/d.)

B. Post-SB 819

The Department’s sponsorship of SB 819 became publicly known in early 2011. (Franklin
Decl. § 8, Ex. 7.) At the same time, the Department was holding the rulemaking to reduce the
DROS Fee to $14.00 in limbo. (Id. ] 5, Ex. 4;17-18, Ex. 16-17.) Through SB 819, the
Department sought to obtain legislative approval of a plan whereby the Department would use

DROS Fee funds to support the Department’s interest in expanding its own APPS-based law
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enforcement activities. (/d.) The Department’s APPS-related activities were, prior to SB 819,
funded from the state’s general fund. (d. 19, Ex. 8.) For the purpose of this Opposition, it is
sufficient to state that the Department’s expressed interest in DROS Fee funds did not concern the
“core” costs of APPS itself, e.g., the costs related to the maintenance of the APPS List.* Rather,
the Department sought to use DROS Fee funds to pay for “APPS DOJ task forces” and “special
agents to assist other agents and local law enforcement in APPS sweeps|,]” e.g., confiscating
firearms from people named on the APPS List. (/d. § 8, Ex. 7.)

Prior to the enactment of SB 819, the Department estimated it would seek a total of 1.5
million dollars of DROS Fee funds for APPS-related law enforcement activities. (/d.) SB 819 was
signed into law on October 9, 2011. (Id. § 11, Ex. 10). On December 23, 2011, the Department
submitted a “budget change request” seeking slightly over 1.6 million dollars from the DROS
Special Account “to support 8, 3-year limited term special agents to perform APPS
investigations.” (Id. | 12, Ex. 11). And within eight months of that request, more than $6 million
was appropriated from the DROS Special Account for APPS-related costs. (/d. § 13, Ex. 12.)
Although the Department had already obtained vast DROS Fee funds in the immediate wake of
SB 819, the Department sponsored a bill in 2013 that, based on SB 819, sought an additional
appropriation of DROS Fee funds for APPS-based law enforcement activities, this time in the
amount of twenty-four million dollars. (/d. § 14, Ex. 13.) That bill, SB 140, became law on May
1,2013.° (Id)

* The APPS List is the result of the Department cross-referencing multiple
records to determine if a person who legally purchased a firearm still possesses that
firearm even after the person, for some reason, has lost the legal ability to possess a
firearm. (Compl. § 6, 66.) The people named on the APPS List are not necessarily
convicted criminals. Slightly less than one-third of the people on the list became
prohibited due to mental health issues, about one-fifth are people subject to an active
restraining order (which does not equate to a criminal conviction), and the remainder are
people subject to a firearm prohibition as a result of a criminal conviction. (Franklin Decl.
9110, Ex.9.)

5 SB 140 does not appear to be particularly relevant to the gravamen of the
MJOP. The MJOP, however, refers to SB 140 as “the appropriation” of DROS Special
Account funds pursuant to SB 819, which is not correct. (MJOP 6:7-10) (emphasis
added.) As shown above, appropriations of DROS Fee funds pursuant to SB 819 have
occurred both before and after SB 140 became law. Accordingly, to the extent Defendants
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III. ARGUMENT

A. Legal Standard for a Motion for Judgment on the Pleadings

Plaintiffs agree with Defendants® MJOP as to what is required to bring a successful
motion for judgment on the pleadings, that is, the Defendants must show that a pleading, or a
cause of action therein, does not state sufficient facts to constitute a cause of action. (MJOP 6:6-
10 [citing Code of Civil Procedure section 438(c)(1)(B)(ii)].) The MJOP, however, also includes
case law regarding the relevance of judicially noticed facts and facts impossible in law, two issues
that do not appear to be argued anywhere in the MJOP. (/d. 5:12-15). Even though a reviewing
court is bound to “accept as true all material facts properly pleaded” and Defendants failed to
clearly allege the existence of any insufficiently pleaded facts, Plaintiffs will briefly explain how
the relevant facts are properly before the court, in an abundance of caution. Stevenson Real Estate
Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc., 138 Cal. App. 4th 1215, 1219-20 (2006)
(citation omitted).

1. The Relevant Factual Allegations Are Not Disputed

Plaintiffs’ Proposition 26 claim is based on two key facts: (1) The DROS Fee being
charged in the years preceding SB 819 was patently excessive, and (2) the express intent behind
SB 819 was to use the historical and future surplus generated by the excessive fee to fund
activities that would otherwise be paid for out of the state’s general fund. (Compl. §§ 2-4, 66.)
Defendants cannot reasonably challenge the truth of these two facts.

As to fact no. 1, Defendant Harris’ own press release regarding the Governor’s signing of
SB 819 refers to the funds at issue as “surplus[,]” thus Defendants long ago recognized that the
DROS Fee being charged was excessive. (Franklin Decl. 15, Ex. 14). And as to fact no. 2, the
intent behind SB 819 is pellucid from its text. SB 819 section 1.g., states that:

[r]ather than placing an additional burden on the taxpayers of California to fund

enhanced enforcement of the existing armed prohibited persons program, it is the
intent of the Legislature in enacting this measure to allow the DOJ to utilize the

are attempting to claim that SB 819 needed additional legislation to become effective, it
did not. Indeed, the budget change proposal (“BCP”) dated December 23, 2011, whereby
the Department sought approximately 1.6 million dollars pursuant to SB 819, clearly
indicates that the BCP did not require further legislative action prior to appropriation. (Id.

912, Ex. 11,at 1)
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Dealer Record of Sale Account for the additional, limited purpose of funding
enforcement of the Armed Prohibited Persons System.

(Id. § 11, Ex. 10); (see MJOP 3:2-5 [admitting the Armed and Prohibited Person System, i.e.,
APPS, was funded with general fund money prior to SB 819].)
B. The Term “Higher Tax” Plainly Includes the Tax Created by SB 819

When construing a provision of the state Constitution brought about by voter

initiative, we apply the same interpretive principles governing statutory

construction. [O]ur paramount task is to ascertain the intent of those who enacted

it. We look first to the provision’s language as the best indicator of the voters’

intent giving words their ordinary meaning and construing them in the context of

the measure as a whole and its overall scheme. Absent ambiguity, we presume that

the voters intend the meaning apparent on the face of an initiative measure ... and

the court may not add to the statute or rewrite it to conform to an assumed intent

that is not apparent in its language.

City of San Buenaventura v. United Water Conservation Dist., 235 Cal. App. 4th 228, 243 (2015)
(citations omitted) (quotation marks omitted). “Where there is ambiguity in the language of the
measure, ‘[b]allot summaries and arguments may be considered when determining the voters’
intent and understanding of a ballot measure.’” (/d.) (citation omitted).

Defendants are off the mark in claiming “SB 819 simply did not result in any change in
state statute resulting in anyone paying a ‘higher’ amount of anything.” (MJOP 6:16-18.) The
language of the constitutional provision at issue is simple, and the application here is clear.
Before SB 819, DROS Fee payers did not get singled out to pay for law enforcement
investigations of those on the APPS list, but after SB 819, they did. SB 819 created a firearm
purchaser tax that did not exist before SB 819, and going from zero tax to some amount of tax
plainly satisfies the “higher tax” element of a Proposition 26 claim.

1. Proposition 26 Was Intended to Prevent “Revenue-Neutral” Taxes, Like the

One Created by SB 819, from Being Enacted on a Bare Majority Vote

Even assuming arguendo that there could be any doubt about whether a “higher tax” exists
in this instance, the intent behind Proposition 26 is crystal clear, and it destroys Defendants’ claim
that “Proposition 26 does not apply.” (MJOP 6:6-19.) The express purpose of Proposition 26 was

to “broaden[] the definition of a state or local tax to include many payments currently considered

to be fees or charges.” (Franklin Decl. § 16, Ex. 15.) The state legislative analysis explained that
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“[g]enerally, the types of fees and charges that would become taxes under [Proposition 26] are
ones that government imposes to address health, environmental, or other societal or economic
concerns.” (Id.) And the ballot argument in favor of Proposition 26 clearly states that Proposition
26 requires “a two—thirds vote of each house of the Legislature to approve laws that increase taxes
on any taxpayer, even if the law’s overall fiscal effect does not increase state revenues.” (Id. at
57) (emphasis added).

This requirement was intended “to end the Legislature’s practice of approving by a simple
majority vote so-called ‘revenue-neutral’ laws that increased taxes for some taxpayers but
decreased taxes for others.” Schmeer v. Cnty. of Los Angeles, 213 Cal. App. 4th 1310, 1329
(2013). SB 819 was exactly that, i.e., a law intended to “increase taxes for some taxpayers|, i.e.,
DROS Fee payers,] but decrease[] taxes for others [i.e., all other taxpayers who do not pay the
DROS Fee].” SB 819 was exactly the type of “revenue-neutral” shell game that Proposition 26
was intended to thwart. Defendants’ failure to address this fact in the MJOP confirms what is
shown above: SB 819 created a “higher tax” on DROS Fee payers, and thus the MJOP fails.

2. SB 819 Created a Tax, Based on Department of Finance Guidance

Finally, Plaintiffs believe it is appropriate to restate something already argued in the
context of the underlying discovery dispute:® the California Department of Finance has clearly
stated that the funds at issue, “when transferred, may become proceeds of taxes.” (Motion to
Compel Further RFA Responses 9:9-27.) This is exactly what happened here: when DROS Fee
funds were transferred out of the DROS Special Account pursuant to SB 819 to fund activities
that were historically funded out of general tax revenues (e.g., APPS-based law enforcement
activities), the transferred DROS Fee funds became “the proceeds of taxes.” (/d.) Therefore,

although the DROS Fee did not completely change its character (assuming the Department is still

¢ ILe., Plaintiffs’ Motion to Compel Further Responses to Request for Admissions,
Set One, Propounded on Defendants Kamala Harris and Stephen Lindley; Memorandum
in Support thereof, at Section II.C.4. (hereinafter “Motion to Compel Further RFA
Responses|[,]” dated and filed February 17, 2015); and the Reply filed in support thereof,
at Section I1.A.2. (dated and filed April 14, 2015). As stated in these briefs, Defendants’
MIOP arguments arose as a purported justification once Plaintiffs sought to remedy
Defendants’ failure to fully comply with discovery propounded by Plaintiffs.

7
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funding the regulatory aspects of the DROS process via DROS Fee funds), the use of DROS Fee
funds for APPS-related law enforcement activities pursuant to SB 819 turned at least some
portion of the DROS Fee into a tax. If a change in statute causes the proceeds of a fee to become
“the proceeds of a tax[,]” that means there is a tax where there was no tax before, and thus there is
a “higher tax” as is required for a Proposition 26 claim. SB 819 transformed DROS Fee proceeds
into tax proceeds, and that “higher tax” prevents Defendants from prevailing on their MJOP.

C. The MJOP Cannot Be Used to Raise or Argue Factual Issues to Be Determined
During Future Merits Briefing

Based on the brevity of and lack of clarity in the MJOP, Plaintiffs are unsure if
Defendants are currently arguing only that: (1) Proposition 26 does not apply because the DROS
Fee itself was not raised as a result of SB 819, or if they are also arguing that (2) it does not apply
because the DROS Fee is in no part a tax, and 0% tax cannot be a “higher tax” triggering the
requirements of Proposition 26. If Defendants are attempting to argue whether the use of DROS
Fee funds for APPS-based law enforcement activities constitutes a tax, that issue is plainly not
ripe. To the extent Defendants are conflating the current dispute (whether SB 819 created a
“higher” tax), with one of the ultimate questions herein (whether the use of DROS Fee funds for
APPS-related activities constitutes a tax), such argument should be ignored at this stage.

Article XIITA, section 3(d) of the California Constitution makes it absolutely clear that
determining whether the post-SB 819 DROS Fee is a tax hinges on multiple fact questions. That
is, in applying the relevant constitutional definition of what is a “tax,” the court will have to
wrestle with factual issues like whether the levy here falls within one of the factually based
exclusions (e.g., is the levy imposed for a specific benefit that non-payers do not receive?) or
whether the Department has met its burden to show, among other things, “that the amount is no
more than necessary to cover the reasonable costs of the governmental activity[.]” Cal. Const. art
XIIIA, § 3(a)(1), (d). Motions for judgments on the pleading are plainly not the proper mechanism
to resolve factual disputes. See Gerawan Farming, Inc. v. Lyons, 24 Cal. 4th 468, 504 (2000)
(holding that factual allegations are accepted as true and given liberal construction in response to

a motion for judgment on the pleadings). Accordingly, to the extent the MJOP includes an
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argument that turns on a factual question—either directly or as a foundational requirement for a

question of law—that argument should be ignored.

IV. CONCLUSION

The Department collects more than three million dollars every year because the amount of
the DROS Fee charged is well over what is required. (Franklin Decl. § 15, Ex. 14.) Under SB 819,
DROS Fee payers now bear the primary responsibility for funding APPS-related law enforcement
activities, a burden that all of California’s taxpayers shared equally before the law was adopted.
Plainly, SB 819 created a “higher tax” for DROS Fee payers.

The DROS surplus is not “found money.” If the legislature seeks to impose a “special tax”
on DROS Fee payers such that they pay a tax that others taxpayers do not, the legislature must
comply with the two-thirds vote requirement as they would when creating any other tax. It is of no
import that the money at issue was, in part, already collected by the Department when SB 819
became law. Whether or not a tax exists—and whether or not a “higher tax” exists—is a question
that turns on how the government intends to use the revenue regardless of when the revenue was
collected or how the levy is characterized at the time of collection. (Motion to Compel Further
RFA Responses 9:9-27.)

Plaintiffs have previously filed two briefs explaining why Defendants’ MJOP argument
fails.” And yet, the MJTOP does not even attempt a rebuttal of Plaintiffs’ arguments. That fact is
telling. SB 819 is exactly the kind of “hidden” tax that Proposition 26 was intended to address.

For the reasons stated herein, the MJOP should be denied in its entirety.

Dated: May 19, 2015 MICHEL & ASSOCIATES, P.C.

e

S€ott M. Franklin, attorney for Plaintiffs

7 See supra note 6.
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