


DATE

10/16/2013
02/17/2015

02/17/2015

02/17/2015

02/17/2015

03/06/2015

04/06/2015

04/14/2015

04/14/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME 1
Petition for Writ of Mandate

Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Respondents’ Answer to Complaint for Declaratory
and Injunctive Relief and Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Su]plgort of
Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

PAGE

26
48

61

139

152

230

238

255

266

1114



DATE

04/20/2015

05/01/2015

05/01/2015

05/04/2015

05/04/2015

05/04/2015

05/04/2015

05/05/2015

05/11/2015

05/19/2015

05/19/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Stipulation and Joint Application Re: Expedited
Dispute Resolution Procedure Re: Documents
Withheld Under Privilege Claims in Response to
Plaintiffs’ Requests for Production of Documents
(Set One), Propounded on Defendants Kamala
Harris and Stephen Lindley; Order

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Memorandum of Points and
Authorities in Support of Motion for Judgment on
the Pleadings

VOLUME II

Brief in Support of Request for Production of
Withheld Documents via Expedited Disputed
Resolution Procedure; [Proposed] Order

Declaration of Scott M. Franklin in Support of
Request for Production of Withheld Documents via
Expedited Disputed Resolution Procedure

Defendants’ Brief Regarding In Camera Discovery
Proceeding

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera Discovery
Proceeding

Corrected Plaintiffs’ Brief in Support of Request for
Production of Documents via Expedited Dispute
Resolution Procedure

Plaintiffs’ Reply to Defendants’ Brief Regarding In
Camera Discovery Proceedings

Plaintiffs’ Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

PAGE

274

276

279

317

327

372

390

395

404

408

421

1115



DATE

05/29/2015

06/01/2015

06/02/2015

07/20/2015
08/07/2015

08/07/2015
08/31/2015

12/30/2015

01/22/2016

01/22/2016

01/22/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Ruling on Request for Production of Withheld
Documents via Expedited Dispute Resolution
Procedure

Plaintiffs’ Request for Judicial Notice in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

Order After Hearing

Plaintiffs’ Supplemental Brief in Response to Order
of July 20, 2015

Defendants’ Supplemental Brief

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to Compel
Additional Responses to Form Interrogatories, and
Motion to Compel Further Responses to Request
for Admissions

First Amended Complaint for Declaratory and
Injunctive Relief and Petition for Writ of
Mandamus

Stipulation Re: Expedited Dispute Resolution
Procedure Regarding Disputed Discovery
Responses Previously Deemed Moot and Renewed
Motions Currently Scheduled for Hearing on
February 19, 2016

VOLUME III

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Requests for Admissions, Set One, Propounded on
De%endants Kamala Harris and Stephen Lindley

PAGE

509

518

523

528
533

539
547

551

579

612

620

1116



DATE

01/22/2016

01/22/2016

01/25/2016

01/25/2016

01/29/2016

04/20/2016

04/20/2016

04/25/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

VOLUME IV

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Request for Admissions, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Form Interrogatories, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Respondents’ Answer to First Amended Complaint
and Petition for Writ of Mandamus

Joint Statement Identifying Specific Discovery
Requests at Issue Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed Moot and
Renewed Motions

VOLUME V

Appendix of Discovery Request and Disputed
Responses Thereto Re: Joint Statement Concerning
Renewed Discovery

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Requests for Production, Set
Three, Propounded on Defendants Kamala Harris

and Stefphen Lindley; Memorandum in Support
Thereo

PAGE

805

840

1025

1058

1084

1093

1138

1145

1117



DATE

04/25/2016

04/25/2016

04/25/2016

04/25/2016

04/25/2016

05/31/2016

10/17/2016

10/17/2016

10/17/2016

10/21/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Request
for Production of Documents, Set Three
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Production, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala Harris
and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three Propounded on
Defendants Kamala Harris and Stephen Lindley

Ruling on Submitted Matter: Renewed Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel Further
Responses to Request for Admissions

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of Stephen Lindley in Support of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of David Harper in S_utpport of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Response to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

PAGE

1166

1171

1206

1224

1228

1273

1281

1296

1301

1308

1118



DATE

10/21/2016

10/21/2016

11/04/2016

03/15/2017

05/24/2017

06/08/2017
06/12/2017

06/13/2017

06/13/2017

06/13/2017

06/13/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen Lindley
in Support of Defendants’ Opposition to Plaintiffs’
Motions to Compel

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

Stipulation Re: Bifurcation and Setting Partial
Merits Hearing; Order

Amended Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order

Second Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Stipulation and Order Re: Bifurcation

Notice of Motion for Adjudication of Plaintiffs’ Fifth
and Ninth Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion and Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Pursuant to the Bifurcation Order of November 4,
2016

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

VOLUME VI

Memorandum of Points and Authorities in Support
of Defendants’ Motion for Summary Adjudication
as to the Fifth and Ninth Causes of Action

Separate Statement of Undisputed Facts in

Support of Defendants’ Motion for Summary

ﬁdj.udlcatlon as to the Fifth and Ninth Causes of
ction

PAGE

1320

1331

1342

1350

1353

1357
1360

1363

1389

1418

1446

1119



DATE

06/13/2017

06/13/2017

06/14/2017

06/14/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
t(]) the Fifth and Ninth Causes of Action [Part 1 of
2

VOLUME VII

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
g]) the Fifth and Ninth Causes of Action [Part 2 of

VOLUME VIII

Declaration of Scott M. Franklin in Support of
Motion for Adjudication of Plaintiffs’ Fifth and
Ninth Causes of Action Pursuant to Bifurcation
Order of November 4, 2016

Plaintiffs’ Separate Statement in Support of Motion
for Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to Bifurcation Order of
November 4, 2016

VOLUME IX

Memorandum of Points and Authorities in Support
of Plaintiffs’ Opposition to Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Plaintiffs’ Separate Statement in Opposition to
Defendants’ Motion for Summary Adjudication

Plaintiffs’ Evidence in Opposition to Defendants’
Motion for Summary Adjudication; Declaration of
Scott M. Franklin in Support of Plaintiffs’
ngosition to Defendants’ Motion for Summary
Adjudication

Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for Adjudication

PAGE

1452

1663

1893

2148

2188

2210

2220

2241

2252

1120



DATE

06/30/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

08/03/2017

08/09/2017

10/12/2017

10/12/2017

10/12/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Suo{)port of
Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Reply in Support of Plaintiffs’ Motion for
Adjudication of Fifth and Ninth Causes of Action

Request for Judicial Notice in Support of Plaintiffs’
N%(Xion for Adjudication of Fifth and Ninth Causes
of Action

VOLUME X

Supplemental Declaration of Scott M. Franklin in
Sufpﬁort of Plaintiffs’ Motion for Adjudication of
Fifth and Ninth Causes of Action

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Defendants’ Response to Plaintiffs’ Additional
Material Facts

Tentative Ruling on Motions for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Ruling on Submitted Matter: Motions for
Adjudication of Plaintiffs’ Fifth and Ninth Causes
of Action

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Request for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

PAGE

2275

2417

2432

2461

2492

2503

2508

2516

2527

2530

2548

1121



DATE

10/12/2017

10/12/2017

10/12/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/23/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Special Interrogatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of Motion to
Compel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Plaintiffs’ Amended Notice of Motion to Compel
Additional Responses to Request for Admissions
(Set Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Requests for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs Amended Notice of Motion to Compel
Additional Responses to Special Interrogatories
(Set Four) Propounded on Defendants Xavier

Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Special Interrggatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

PAGE

2564

2567

2581

2597

2600

2603

2607

2610

2614

1122



DATE

10/27/2017

10/27/2017

11/03/2017

11/03/2017

01/30/2018

01/30/2018

02/20/2018

02/20/2018

03/01/2018
05/31/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motions to Compel
Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Reply in Support of Motions
to 8ompel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Tentative Ruling on Motions to Compel Additional
Responses to Request for Admission (Set Three),
Special Interrogatories (Set Four), and for
Sanctions

Ruling on Motions to Compel Additional Responses
to Request for Admission (Set Three), Special
Interrogatories (Set Four), and for Sanctions

Plaintiffs’ Opening Trial Brief

VOLUME XI

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

VOLUME XII

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief

Reply in Support of Plaintiffs’ Opening Trial Brief

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for Writ of
Mandamus

PAGE

2641

2655

2672

2677

2683

2744

2959

3023

3251
3278

1123



DATE

05/31/2018

06/11/2018

06/15/2018

06/15/2018

06/21/2018

08/21/2018

12/04/2018

12/04/2018

12/24/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XIII

Declaration of Scott M. Franklin in Support of
Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive Relief
and Second Amended Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motion for
Leave to File a Second Amended Complaint

Plaintiffs’ Reply in Support of Motion for Leave to
File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus

Second Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for Leave
to File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Order Regarding Reserved Hearing Date of August
24, 2018 (Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus)

Plaintiffs’ Opening Trial Brief

VOLUME XIV

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

PAGE

3315

3373

3387

3402

3414

3419

3422

3478

3665

1124



DATE

12/24/2018

01/03/2019
03/04/2019

04/10/2019

04/10/2019
05/02/2019
06/04/2019
08/23/2019
10/08/2019

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XV

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief; Exhibits A-P

Reply in Support of Plaintiffs’ Opening Trial Brief
Ruling on Submitted Matter Re: Petition for Writ

of Mandate and Complaint for Declaratory and
Injunctive Relief—Remaining Causes of Action

VOLUME XVI

Order on Plaintiffs’ First Amendment Petition for
Writ and Complaint

Judgment

Notice of Entry of Judgment or Order
Notice of Appeal (Unlimited Civil Case)
Appellants’ Notice Designating the Record

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

PAGE

3727

3955
3981

4023

4042
4044
4048
4052
4057

1125



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
5 03/15/2017
16 08/23/2019
5 04/20/2016
2 05/04/2015
2 05/05/2015
6 06/13/2017
7 06/13/2017
12 02/20/2018
15 12/24/2018
9 06/30/2017
2 05/04/2015
5 10/17/2016

ALPHABETICAL

DOCUMENT

Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Appellants’ Notice Designating the Record

Appendix of Discovery Request and
Disputed Responses Thereto Re: Joint
Statement Concerning Renewed Discovery

Brief in Support of Request for Production

of Withheld Documents via Expedited

Bis uted Resolution Procedure; [Proposed]
rder

Corrected Plaintiffs’ Brief in Support of
Request for Production of Documents via
Expedited Dispute Resolution Procedure

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 1 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 2 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Opposition Brief

Declaration of Anthony R. Hakl in Support

of Defendants’ Opposition Brief; Exhibits A-

p

Declaration of Anthony R. Hakl in Support
of Opposition to Plaintiffs’ Motion for
Adjudication of the Fifth and Ninth Causes
of Action

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera
Discovery Proceeding

Declaration of David Harper in S.u}oport of
Defendants’ Opposition to Plaintiffs
Motions to Compel

PAGE

1350

4052
1138

317

395

1452

1663

3023

3727

2275

390

1301

1126



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
8 06/14/2017
13 05/31/2018
1 02/17/2015
1 02/17/2015
5 04/25/2016
5 04/25/2016
2 05/19/2015
10  10/12/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Motion for Adjudication of Plaintiffs
Fifth and Ninth Causes of Action Pursuant
to Bifurcation Order of November 4, 2016

Declaration of Scott M. Franklin in Support
of Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded

on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Production, Set Three,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Special Interrogatories, Set Three
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

PAGE

1893

3315

61

152

1171

1228

421

2548

1127



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
10 10/12/2017
10 10/13/2017
10 10/13/2017
11 01/30/2018
14 12/04/2018
5 10/21/2016
3 01/22/2016
4 01/22/2016

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Requests for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Special
Interrogatories géet Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Re{oly to Defendants’
Opposition to Plaintiffs’ Motions to Compel

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Requests for Admissions, Set
One, Propounded on Defendants Kamala
Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

PAGE

2581

2603

2610

2744

3478

1331

620

840

1128



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 04/14/2015
2 05/04/2015
5 10/17/2016
2 05/04/2015
1 05/01/2015
1 05/01/2015
5 06/13/2017
11 02/20/2018
14 12/24/2018
13 06/11/2018
1 04/06/2015
5 10/17/2016
10  10/23/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Reply in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Request for Production of Withheld
Documents via Expedited Disputed
Resolution Procedure

Declaration of Stephen Lindley in Sufpport
of Defendants’ Opposition to Plaintiffs
Motions to Compel

Defendants’ Brief Regarding In Camera
Discovery Proceeding

Defendants’ Memorandum of Points and
Authorities in Support of Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Defendants’ Opposition Brief

Defendants’ Opposition Brief

Defendants’ Opposition to Plaintiffs’ Motion
for Leave to File a Second Amended

Complaint

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

PAGE

266

327

1296

372

279

276

1389

2959

3665

3373

238

1281

2614

1129



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
2 05/29/2015
10  07/21/2017
9 06/30/2017
2 08/07/2015
2 12/30/2015
4 04/20/2016
16  04/10/2019
6 06/13/2017
9 06/30/2017
1 02/17/2015
1 02/17/2015

ALPHABETICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Defendants’ Response to Plaintiffs’
Additional Material Facts

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for
Adjudication

Defendants’ Supplemental Brief

First Amended Complaint for Declaratory
and Injunctive Relief and Petition for Writ
of Mandamus

Joint Statement Identifying Specific
Discovery Requests at Issue Re: Expedited
Dispute Resolution Procedure Regardin
Disputed Discovery Responses Previously
Deemed Moot and Renewed Motions

Judgment

Memorandum of Points and Authorities in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Memorandum of Points and Authorities in
Support of Plaintiffs’ Opposition to
Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action

Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded
on Defendants Kamala Harris and Stephen
Lindley; Memorandum of Points and
Authorities in Support

Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum of
Points and Authorities in Support

PAGE

509

2503

2252

539
551

1093

4042
1418

2188

48

139

1130



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
16  06/04/2019
16 05/02/2019
4 01/25/2016
4 01/25/2016
16  10/08/2019
5 06/13/2017
5 06/12/2017
9 06/30/2017
2 07/20/2015
16  04/10/2019
13 08/21/2018

ALPHABETICAL

DOCUMENT

Notice of Appeal (Unlimited Civil Case)
Notice of Entry of Judgment or Order

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Request for
Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen

Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Form
Interrogatories, Set One, Propounded on

Defendants Kamala Harris and Stephen
Lindley

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

Notice of Motion and Motion for
Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action
Pursuant to the Bifurcation Order of
November 4, 2016

Opposition to Plaintiffs’ Motion for
Agjudication of the Fifth and Ninth Causes
of Action

Order After Hearing

Order on Plaintiffs’ First Amendment
Petition for Writ and Complaint

Order Regarding Reserved Hearing Date of
August 24, 2018 (Plaintiffs’ Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus)

PAGE

4048
4044
1025

1058

4057

1363

1360

2241

528
4023

3419

1131



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 10/16/2013
10 10/13/2017
10 10/13/2017
9 06/30/2017
5 10/21/2016
12 05/31/2018
10 10/12/2017
10 10/12/2017
10  10/13/2017

ALPHABETICAL

DOCUMENT

Petition for Writ of Mandate

Plaintiffs Amended Notice of Motion to
Compel Additional Responses to Special
Interrogatories (Set Four) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions

Plaintiffs’ Amended Notice of Motion to
Compel Additional Responses to Request for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions

Plaintiffs’ Evidence in Opposition to
Defendants’ Motion for Summary
Adjudication; Declaration of Scott M.
Franklin in Support of Plaintiffs’ Opposition
to Defendants’ Motion for Summary
Adjudication

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen
Lindley in Support of Defendants’
Opposition to Plaintiffs’ Motions to Compel

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and
Injunctive Relief and Second Amended
Petition for Writ of Mandamus

Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounged on Defendants Xavier
Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of

Motion to Compel Additional Responses to:
1] Requests for Admissions (Set Three) and
2] Special Interrogatories (Set Four)
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2220

1320

3278

2530

2567

2597
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VOL DATE
5 04/25/2016
5 04/25/2016
10 10/12/2017
10 10/12/2017
3 01/22/2016
3 01/22/2016
10  01/30/2018
13 12/04/2018
2 05/19/2015

ALPHABETICAL

DOCUMENT

Plaintiffs’ Notice of Motion and Motion to
Compel Further Responses to Requests for
Production, Set Three, Propounded on
Defendants Kamala Harrls and Stephen
Lindley; Memorandum in Support Thereof

Plaintiffs’ Notice of Motion and Motion to
Compel Further Responses to Special
Interrogatories, Set Three, Propounded on

Defendants Kamala Harris an Stephen
Lindley

Plaintiffs’ Notice of Motion to Compel
Additional Responses to Request for
Admissions (Set Three) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Plaintiffs’ Notice of Motion to Compel
Additional Responses to Special
Interrogatories (Set Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Plaintiffs’ Notice of Renewed Motion and
Renewed Motion to Compel Further
Responses to Request for Admissions, Set
One, Propounded on Defendants Kamala
Harrls and Stephen Lindley; Memorandum
in Support Thereof

Plaintiffs’ Notice of Renewed Motion and
Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum in
Support Thereof

Plaintiffs’ Opening Trial Brief
Plaintiffs’ Opening Trial Brief

Plaintiffs’ Opposition to Defendants’ Motion
for Judgment on the Pleadings
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2527

2564

612

805

2683
3422
408
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VOL DATE
13 06/15/2018
10 10/27/2017
2 05/11/2015
5 04/25/2016
5 04/25/2016
2 06/02/2015
9 06/30/2017
8 06/14/2017
2 08/07/2015
5 10/21/2016

ALPHABETICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus

Plaintiffs’ Reply in Support of Motions to
Compel Additional Responses to: [1]
Requests for Admissions (Set Three) and [2]
Special Interrogatories (Set Four)

Plaintiffs’ Reply to Defendants’ Brief
Regarding In Camera Discovery
Proceedings

Plaintiffs’ Request for Judicial Notice in
Support of Motion to Compel Further
Responses to Request for Production of
Documents, Set Three Propounded on

Defendants Kamala Harris and Stephen
Lindley

Plaintiffs’ Request for Judicial Notice in
Support of Motion to Compel Further
Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala
Harris and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in
Support of Opposition to Defendants’
Motion for Judgment on the Pleadings

Plaintiffs’ Separate Statement in
Opposition to Defendants’ Motion for
Summary Adjudication

Plaintiffs’ Separate Statement in Sup ort of
Motion for Agjudication of Plaintiffs ﬁifth
and Ninth Causes of Action Pursuant to
Bifurcation Order of November 4, 2016

Plaintiffs’ Suplplemental Brief in Response
to Order of July 20, 2015

Reply in Response to Defendants’
Opposition to Plaintiffs’ Motions to Compel
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2210

2148

533
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VOL DATE
10  07/21/2017
1 04/14/2015
9 07/21/2017
12 03/01/2018
15 01/03/2019
9 07/21/2017
1 03/06/2015
4 01/29/2016
2 08/31/2015
10  11/03/2017

ALPHABETICAL

DOCUMENT

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Replﬁ in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Reply in Support of Plaintiffs’ Motion for
ﬁd]_udication of Fifth and Ninth Causes of
ction

Replfy in Support of Plaintiffs’ Opening Trial
Brie

Replfy in Support of Plaintiffs’ Opening Trial
Brie

Request for Judicial Notice in Support of
Plaintiffs’ Motion for Adjudication of Fifth
and Ninth Causes of Action

Respondents’ Answer to Complaint for
Declaratory and Injunctive Relief and
Petition for Writ of Mandamus

Respondents’ Answer to First Amended
Complaint and Petition for Writ of
Mandamus

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel
Further Responses to Request for
Admissions

Ruling on Motions to Compel Additional
Responses to Request for Admission (Set
Three), Special Interrogatories (Set Four),
and for Sanctions
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INDEX TO APPELLANTS’ APPENDIX

VOL DATE
2 06/01/2015
15 03/04/2019
10  08/09/2017
5 05/31/2016
5 05/24/2017
13 06/21/2018
6 06/13/2017
1 04/20/2015
5 06/08/2017
5 11/04/2016

ALPHABETICAL

DOCUMENT

Ruling on Request for Production of
Withheld Documents via Expedited Dispute
Resolution Procedure

Ruling on Submitted Matter Re: Petition for
Writ of Mandate and Complaint for
Declaratory and Injunctive Relief—
Remaining Causes of Action

Ruling on Submitted Matter: Motions for

Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action

Ruling on Submitted Matter: Renewed
Motion to Compel Additional Responses to
Form Interrogatories, and Motion to
Compel Further Responses to Request for
Admissions

Second Amended Stipulation Re:
Bifurcation and Setting Partial Merits
Hearing; Order

Second Supplemental Declaration of Scott
M. Franklin in Support of Plaintiffs’ Motion
for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Separate Statement of Undisputed Facts in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Stipulation and Joint Application Re:

Expedited Dispute Resolution Procedure Re:

Documents Withheld Under Privilege
Claims in Response to Plaintiffs’ Requests
for Production of Documents (Set One),
Propounded on Defendants Kamala Harris
and Stephen Lindley; Order

Stipulation and Order Re: Bifurcation

Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order
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1446

274
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VOL DATE
2 01/22/2016
10  07/21/2017
10 10/27/2017
13 06/15/2018
10  08/03/2017
10  11/03/2017

ALPHABETICAL

DOCUMENT

Stipulation Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed
Moot and Renewed Motions Currently
Scheduled for Hearing on February 19, 2016

Supplemental Declaration of Scott M.

Franklin in Support of Plaintiffs’ Motion for

ﬁdjudication of Fifth and Ninth Causes of
ction

Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Reply in
Support of Motions to Compel Additional

Responses to: [1] Requests for Admissions
gSet Three) and [2] Special Interrogatories
Set Four)

Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus

Tentative Ruling on Motions for
Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action

Tentative Ruling on Motions to Compel
Additional Responses to Request for
Admission (Set Three), Special
Interrogatories (Set Fourg), and for
Sanctions
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C. D. Michel - S.B.N. 144258

Scott M. Franklin - S.B.N. 240254
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Email: cmichel@michellawvers.com

Attorney for Plaintiffs/Petitioners

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, CASE NO. 34-2013-80001667
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS

ASSOCIATION,

APPENDIX OF DISCOVERY REQUESTS
AND DISPUTED RESPONSES THERETO
RE: JOINT STATEMENT CONCERNING
Plaintiffs and Petitioners, RENEWED DISCOVERY MOTIONS
Vs.

)
)
)
)
)
)
)
%
KAMAEA HARRIS;in-Her Official --- - -)-
Capacity as Attorney General for the State )
of California; STEPHEN LINDLEY, in His )
Official Capacity as Acting Chief for the )
California Department of Justice, JOHN )
CHIANG, in his official capacity as State )
)
)
)
)
)

Controller for the State of California, and Date: (Hearing taken off calendar)
DOES 1-10. Time: N/a
Dept.: N/a
Defendants and Respondents. Judge: Hon. Michael P. Kenny

Action filed: 10/16/13

Pursuant to the Court’s Minute Order of February 4, 2016, the Parties submit this
Appendix for the Court’s use in analyzing the arguments made in the Joint Statement Concerning
Renewed Discovery Motions. This Appendix includes the text of the discovery requests and
responses that are relevant to the renewed discovery motions, i.e., Plaintiffs’ Form Interrogatories
(“FI”), Set One, No. 17.1(b), as to Requests for Admissions Nos. 18, 19, 21, 22, 83, 84, 85, 86,
88, and 89; and Plaintiffs’ Request for Admissions (“RFA”), Set One, Nos. 83, 84, 85, 86, 88, and
89.
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I~ - privilege being granted directly to the payor. [Denied by Defendants] - -- -——

I. Relevant Definitions
The following terms are defined as follows for the purpose of this Appendix.

* APPS' the Armed Prohibited Persons System program, i.e., Prohibited Armed Person
File (Penal Code section 30000), and enforcement activities based on data derived from
APPS.

* DROS FEE/DROS FEE FUNDS: the fee (which is currently set at $19.00) and funds
collected pursuant to Penal Code section 28225 and Code of Regulations, title 11, section
4001.

* DROS PROCESS: the background check process that occurs when a firearm purchase
or transfer occurs in California.

IL. FI117.1(b) re: RFA Nos. 18, 19, 21, 22, 83-86, and 88-89

[Form Interrogatory No. 17.1(b) asks, in relevant part:] “Is your response to each request
for admission served with these Interrogatories an unqualified admission? If not, for each
response that is not an unqualified admission . . . state all facts upon which you base your
response . . . [.]”

III.  Plaintiffs’ RFA Nos. 18, 19, 21, 22, 83-86, 88, and 89; Defendants’ Responses thereto
(where relevant); and Defendants’ Responses to FI No. 17.1(b) re: RFA Nos. 18, 19,
21, 22, 83-86, 88, and 89

* Request No. 18

__Admit that the payment of a DROS FEE does not result in an APPS-related special

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 18:

[No Initial Response.]
Defendants’ Amended Response to FI 17.1(b) re: RFA No. 18:

Depending on the circumstances of a particular case, payment of a DROS fee may
ultimately lead to a benefit realized by the payor vis-a-vis the APPS program. For
example, a person who pays a DROS fee may later become prohibited from possessing
firearms and have firearms recovered as a result of the APPS program.

* Request No. 19

Admit that a person who has paid a DROS FEE receives no greater benefit from APPS
than a person who has not paid a DROS FEE. [Denied by Defendants.]

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 19:

[No Initial Response.]

g
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Defendants’ Amended Response to FI 17.1(b) re: RFA No. 19;

Depending on the circumstances of a particular case, payment of a DROS fee may
ultimately lead to a benefit realized by the payor vis-a-vis the APPS program. For
example, a person who pays a DROS fee may later become prohibited from possessing
firearms and have firearms recovered as a result of the APPS program.

* Request No. 21

Admit that the payment of a DROS FEE does not result in an APPS-related service being

provided directly to the payor. [Denied by Defendants.]

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 21:

[No Initial Response]
Defendants’ Amended Response to FI 17.1(b) re: RFA No. 21:

Depending on the circumstances of a particular case, payment of a DROS fee may
ultimately lead to a benefit realized by the payor vis-a-vis the APPS program. For
example, a person who pays a DROS fee may later become prohibited from

possessing firearms and have firearms recovered as a result of the APPS program.

+ Request No. 22

—--- Admit that a person who-has paid a DROS Fee-receives no different government

16

17
18
19
20
21
22
23
24
25
26
27
28

[Denied by Defendants.]

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 22:

[No Initial Response]
Defendants’ Amended Response to FI 17.1(b) re: RFA No. 22:

Depending on the circumstances of a particular case, payment of a DROS fee may
ultimately lead to a benefit realized by the payor vis-a-vis the APPS program. For
example, a person who pays a DROS fee may later become prohibited from

possessing firearms and have firearms recovered as a result of the APPS program.

* Request No. 83

Admit that it is the position of CAL DOJ that law-abiding citizens who participate
in the DROS PROCESS place an unusual burden on the general public as to the
illegal possession of firearms. [See footnote 1 herein for Defendants’ initial and
amended responses to RFA Nos. 83-86, 88, and 89.]'

' Defendants provided the same initial and amended responses regarding
Plaintiffs’ RFA Nos. 83-86, 88, and 89, i.e.:

3

service by way of APPS than does a person who has not paida DROSFEE. =~~~
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Defendants’ Initial Response to FI 17.1(b) re: RFA No. 83:
[No Initial Response.] |

Defendants’ Amended Response to FI 17.1(b) re: RFA No. 83:

This request for admission goes to plaintiffs’ claim alleging a violation of
Proposition 26. However, defendants’ position is that Proposition 26 simply does
not apply. This is because Senate Bill 819 does not “result[] in any taxpayer
paying a higher tax[.]” Cal. Const., art XIIIA § 3(a). Thus, at this time defendants
have no position either way on the precise issue identified in this request for
admission.

* Request No. 84

Admit that it is the position of CAL DOJ that law-abiding citizens who participate
in the DROS PROCESS do not place an unusual burden on the general public as to
the illegal possession of firearms. [See footnote 1 for Defendants’ responses]

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 84:

[No Initial Response]

- -Initial Response: - - - - - - - -

Defendants object to this request. It is irrelevant, defendants having admitted that
the use of DROS funds does not operate as a tax. The request is also an improper
use of the request for admission procedure. The purpose of that procedure is to
expedite trials and to eliminate the need for proof when matters are not
legitimately contested. (Cembrook v. Superior Court (1961) 56 Cal.2d 423, 429;
see also Stull v. Sparrow (2001) 92 Cal.App.4th 860, 864.) In the event the legal
issue implicated by this request becomes relevant, defendants will contest the
issue at trial. The request for admission device is not intended to provide a
windfall to litigants in granting a substantive victory in the case by deeming
material issues admitted. St. Mary v. Superior Court (2014) 223 Cal.App.4th 762,
783-784. Section 2033 is “calculated to compel admissions as to all things that
cannot reasonably be controverted” not to provide “gotcha,” after-the-fact
penalties for pressing issues that were legitimately contested. (Haseltine v.
Haseltine (1962) 203 Cal.App.2d 48, 61; see also Elston v. City of Turlock (1985)
38 Cal.3d 227, 235 [“Although the admissions procedure is designed to expedite
matters by avoiding trial on undisputed issues, the request at issue here did not
include issues as to which the parties might conceivably agree.”], superseded by
statute on another basis as described in Tackett v. City of Huntington Beach
91944) 22 Cal.App.4th 60, 64-65.)

Amended Response:

[the forgoing response is restated, with the following addition:] Without waving
this objection, defendants respond as follows: Unable to admit or deny.

4
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Defendants’ Amended Response to F1 17.1(b) re: RFA No. 84:

This request for admission goes to plaintiffs’ claim alleging a violation of
Proposition 26. However, defendants’ position is that Proposition 26 simply does
not apply. This is because Senate Bill 819 does not “result[] in any taxpayer
paying a higher tax[.]” Cal. Const., art XIIIA § 3(a). Thus, at this time defendants
have no position either way on the precise issue identified in this request for
admission.

*» Request No. 85

Admit that it is the position of CAL DOJ that law-abiding citizens who participate
in the DROS PROCESS pose no greater burden on the public as to illegal firearm
possession than do law abiding citizens who have not participated in the DROS
PROCESS. [See footnote 1 for Defendants’ responses]

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 85:

[No Initial Response]
Defendants’ Amended Response to FI 17.1(b) re: RFA No. 85:

This request for admission goes to plaintiffs’ claim alleging a violation of
Proposition 26. However, defendants’ position is that Proposition 26 simply does
not apply. This is because Senate Bill 819 does not “result[] in any taxpayer
paying a higher tax[.]” Cal. Const., art XIIIA § 3(a). Thus, at this time defendants
have no position either way on the precise issue identified in this request for
-admission. L

+« Request No. 86

Admit that it is the position of CAL DOJ that law-abiding citizens who participate
in the DROS PROCESS pose a greater burden on the public as to illegal firearm
possession than do law abiding citizens who have not participated in the DROS
PROCESS.

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 86:

[No Initial Response]
Defendants’ Amended Response to FI 17.1(b) re: RFA No. 86:

This request for admission goes to plaintiffs’ claim alleging a violation of
Proposition 26. However, defendants’ position is that Proposition 26 simply does
not apply. This is because Senate Bill 819 does not “result[] in any taxpayer
paying a higher tax[.]” Cal. Const., art XIITA § 3(a). Thus, at this time defendants
have no position either way on the precise issue identified in this request for
admission.

+ Request No. 88

Admit that it is the position of CAL DOJ that law-abiding firearm owners have a
greater interest, as compared to other law-abiding citizens who do not own
firearms, in insuring firearms are not in the possession of persons who are not

5
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legally permitted to posses a firearm.

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 88:

[No Initial Response]
Defendants’ Amended Response to FI1 17.1(b) re: RFA No. 88:

This request for admission goes to plaintiffs’ claim alleging a violation of
Proposition 26. However, defendants’ position is that Proposition 26 simply does
not apply. This is because Senate Bill 819 does not “result[] in any taxpayer
paying a higher tax[.]” Cal. Const., art XIITA § 3(a). Thus, at this time defendants
have no position either way on the precise issue identified in this request for
admission.

+ Request No. 89

Admit that it is the position of CAL DOJ that law-abiding firearms owners do not
have a greater interest, as compared to other law-abiding citizens who do not own
firearms, in insuring firearms are not in the possession of persons who are not
legally permitted to posses a firearm.

Defendants’ Initial Response to FI 17.1(b) re: RFA No. 89:

[No Initial Response]
Defendants’ Amended Response to FI 17.1(b) re: RFA No. 89:

Proposition 26. However, defendants’ position is that Proposition 26 simply does
not apply. This is because Senate Bill 819 does not “result[] in any taxpayer
paying a higher tax[.]” Cal. Const., art XIIIA § 3(a). Thus, at this time defendants
have no position either way on the precise issue identified in this request for
admission.

Dated: } Se(‘ A \lk , 2016 MICHEL & ASSOCIATES, P.C.
o
/Scott/M. Franklin
Attorneys for the Plaintiffs/Petitioners

6
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action.
My business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On April H 2016, the foregoing document(s) described as

APPENDIX OF DISCOVERY REQUESTS AND DISPUTED RESPONSES
THERETO RE: JOINT STATEMENT CONCERNING RENEWED DISCOVERY
MOTIONS

on the interested parties in this action by placing
[ ] the original
[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Kamala D. Harris, Attorney General of California
Office of the Attorney General

Anthony Hakl, Deputy Attorney General

1300 I Street, Suite 1101

Sacramento, CA 95814

X (BYMAIL) As follows: Iam “readily familiar” with the firm's practice of
_ collection and processing correspondence for mailing. Under the practice it would

-~ - be deposited with the U.S. Postal Service-on that same day with pestage thereon - — -

fully prepaid at Long Beach, California, in the ordinary course of business. [ am
aware that on motion of the party served, service is presumed invalid if postal
cancellation date is more than one day after date of deposit for mailing an affidavit.
Executed on April j%, 2016, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by
electronic transmission. Said transmission was reported and completed without

error. *
Executed on April ﬁ, 2016, at Long Beach, California.

(PERSONAL SERVICE) I caused such envelope to delivered by hand to the
offices of the addressee.
Executed April __, 2016, at Long Beach, California.

X (STATE) Ideclare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.
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C. D. Michel — S.B.N. 144258

Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, ) CASENO. 34-2013-80001667
MARK MIDLAM, JAMES BASS, and )
CALGUNS SHOOTING SPORTS ) NOTICE OF MOTION AND MOTION TO
ASSOCIATION, ) COMPEL FURTHER RESPONSES TO
) REQUESTS FOR PRODUCTION, SET
Plaintiffs and Petitioners, ) THREE, PROPOUNDED ON
) DEFENDANTS KAMALA HARRIS AND
Vs. ) STEPHEN LINDLEY; MEMORANDUM IN
) SUPPORT THEREOF
KAMALA HARRIS, in Her Official )
Capacity as Attorney General for the State )
of California; STEPHEN LINDLEY, in His )
Official Capacity as Acting Chief for the )
California Department of Justice, BETTY )
YEE, in Her Official Capacity as State )
Controller for the State of California, and )
DOES 1-10. ) Date: 10/28/16
)} Time: 9:00 a.m.
Defendants and Respondents. }  Dept.: 31
)

Action filed: 10/16/2013

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on October 28, 2016, at 9:00 a.m. or as soon thereafter as the
matter may be heard, in Department 31 of the Sacramento County Superior Court, located at 720
9th Street, Sacramento, CA 95814, Plaintiffs/Petitioners David Gentry, James Parker, Mark
Midlam, James Bass, and Calguns Shooting Sports Association (collectively “Plaintiffs™) will and

hereby do move this Court for an order compelling Defendants/Respondents Kamala Harris and

1 11
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Stephen Lindley ( collectively “Defendants™) to produce further responses to Plaintiffs’ Requests
for Production of Documents (Set Three) propounded on Defendants on September 4, 2015.

This Motion is brought pursuant to Code of Civil Procedure section 2031.310,
subdivisions (a)(1) and (a)(3) on the grounds that Defendants have provided responses that
include unfounded objections and statements that are evasive and incomplete. A declaration in
conformance with Code of Civil Procedure section 2016.040 is provided herewith.

This Motion is based upon this notice, the attached memorandum of points and
authorities, the supporting Declaration of Scott M. Franklin, the separate statement of disputed
issues concurrently served and filed with this Motion, all papers and pleadings currently on file
with the Court, and such oral and documentary evidence as may be presented to the Court at the
time of the hearing.

Please take further notice that pursuant to Local Rule 1.06(A), the Court will make a
tentative ruling on the merits of this matter by 2:00 p.m., the court day before the hearing. The
complete text of the tentative rulings for the department may be downloaded off the Court’s
website. If the party does not have online access, they may call the dedicated phone number for
the department referenced in the local telephone directory between the hoﬁrs of 2:00 p.m. and
4:00 p.m. on the court day before the hearing and receive the tentative ruling. If you do not call
the Court and the opposing party by 4:00 p.m. the court day before the hearing, no hearing will be
held.

Dated: April 25,2016 MICHEL & ASSOCIATES, P.C.

firr—

\ /Scott M. Franklin, Attorney for Plaintiffs
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I. INTRODUCTION

This Motion concerns Defendants’ responses to Plaintiffs’ Requests for Production of
Documents (“RFPs”) Nos. 53, 63, 64, 65, 66, 74, and 75. Because Defendants’ responses are
improperly evasive and their boilerplate objections are without merit, this Motion should be

granted.
II. STATEMENT OF FACTS

A. Factual Background of this Case

This case concerns the California Department of Justice’s (the “Department”) use of
money collected under the guise of the Dealers’ Record of Sale (“DROS”) fee and placed in the
DROS Special Account. (Compl. § 1.) The Department uses money from the DROS Special
Account to fund law enforcement activities based on data produced by the Armed and Prohibited
Person System (“APPS™"), e.g., special agents traveling to a residence to seize firearms from a
person identified by way of APPS. (Id. q{ 6-7.) And yet, it appears the Defendants are using
DROS fee money to fund general law enforcement activities that are, at most, tangentially related
to APPS.? Plaintiffs claim, among other things, that the Department has failed to properly set the
amount of the DROS fee and that the Department is illegally imposing a tax via the DROS fee.
(1d. 19 96,110.)
B. History of the Current Discovery Dispute

Plaintiffs served a third set of RFPs on Defendants on September 4, 2015. (Declaration of
Scott M. Franklin in Support of Motion to Compel Further Responses to Special Interrogatories,
Set Three, Propounded on Defendants Kamala Harris and Stephen Lindley [the “Franklin Decl.”]
9 2.) Pursuant to a courtesy extension granted by Plaintiffs, Defendants provided responses on
October 19, 2015. (Id. § 3.) Soon thereafter, Plaintiffs counsel evaluated the responses and
determined them to be insufficient, and accordingly, sent a letter on December 14, 2015,

explaining in detail how the responses provided were insufficient. (/d. § 4.) Counsel for the

! The APPS database is derived by cross-checking certain governmental records
with the intent of identifying people who obtained a firearm legally but then kept the
firearm after becoming legally ineligible to do so. (Compl. § 66.)

? See supra Section IIL.B. 115
1
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parties telephonically discussed the sufficiency of Defendants’ responses on December 16, 2016,
and Defendants’ counsel ultimately agreed to consider providing amended responses. (Id. | 5.)

On January 6, 2016, and again on January 13, 2016, Defendants provided additional
documents in response to Plaintiffs’ RFPs. (/d. § 6.) Nonetheless, Plaintiffs thereafter still
believed Defendants had not properly responded to several RFPs, so Plaintiffs’ counsel sent a
second meet-and-confer letter to Defendants counsel on February 19, 2016. (Id. § 7.) Defendants
provided an amended privilege log (“Privilege Log”) on March 10, 2016, that, unlike its
predecessor, specified which requests were relevant to each specific item on the Privilege Log that
was purportedly subject to a privilege. (/d. § 8.) The Privilege Log did not, however, include any
update as to the baseline budgets requested in RFP No. 63; Plaintiffs’ counsel understood that
such update would be provided as the result of a meet-and-confer teleconference that occurred on
March 1, 2016. (Ibid.)

As a result of the parties good faith meet-and-confer efforts, all of Defendants’ disputed
responses have been resolved except the seven responses that are the basis for this Motion. (/d.
9 9.) The parties have agreed in writing to a filing deadline of April 25, 2016, so this Motion is
timely under Code of Civil Procedure section 2030.300, subdivision (c¢). (/d. ] 10.)

III. ARGUMENT

A. Standard for Compelling Further Responses to RFPs

On receipt of a response to a demand for inspection, copying, testing, or sampling,
the demanding party may move for an order compelling further response to the
demand if the demanding party deems that any of the following apply:

(1) A statement of compliance with the demand is incomplete.

(2) A representation of inability to comply is inadequate, incomplete, or evasive.
(3) An objection in the response is without merit or too general.

(Code Civ. Proc., § 2031.310, subd. (a)(1)-(3).)* A party responding to an RFP may object to an
entire RFP, or just a portion of a particular RFP. (§§ 2031.210, subd. (a)(3), 2031.240.)

B. Background Law Applicable to Repeatedly Raised Boilerplate Objections
1. Relevance
3 All statutory cites are to the Code of Civil Procedure, except as expressly stated. 115
2
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[A]ny party may obtain discovery regarding any matter, not privileged, that is

relevant to the subject matter involved in the pending action or to the

determination of any motion made in that action, if the matter either is itself

admissible in evidence or appears reasonably calculated to lead to the discovery of

admissible evidence
(Code of Civ. Proc., § 2017.010.) “For discovery purposes, information is relevant if it ‘might
reasonably assist a party in evaluating the case, preparing for trial, or facilitating settlement[.]’”’
(Gonzalez v. Superior Court (1995) 33 Cal.App.4th 1539, 1546.) “Any doubts regarding
relevance are generally resolved in favor of allowing the discovery.” (Mercury Interactive Corp.
v. Klein (2007) 158 Cal.App.4th 60, 98.)

2. Attorney Work Product Doctrine

Code of Civil Procedure section 2018.030 states

A writing that reflects an attorney’s impressions, conclusions, opinions, or legal

research or theories is not discoverable under any circumstances[, and t]he work

product of an attorney, other than a writing described [above], is not discoverable

unless the court determines that denial of discovery will unfairly prejudice the

party seeking discovery in preparing that party’s claim or defense or will result in

an injustice.
The attorney work product doctrine only potentially applies to information derived from an
attorney’s work; i.e., it does not protect against the production of non-derivative information. (See
Southern Pac. Co. v. Superior Court, (1969) 3 Cal.App.3d 195, 198-199 [“The facts sought, those
presently relied upon by plaintiffs to prove their case, are discoverable no matter how they came
into the attorney’s possession.”].) When determining whether non-disclosure of attorney work
product “will unfairly prejudice the party seeking discovery in preparing that party’s claim or

kK13

defense or will result in an injustice[,]” “the court should determine whether a substantial need for
the discovery exists (e.g., the information is relevant and cannot be obtained from any other

source)[.]” (Lipton v. Superior Court (1996) 48 Cal.App.4th 1599, 1620.)

3. Lawyer-client Privilege

California Evidence Code section 954 states that a client may refuse to disclose (1)
confidential communications (2) between the client and the attorney. (Evid. Code, § 954.) Section
954 only applies to communications; the attorney-client privilege does not apply to facts, even if

the facts are mentioned in, or relevant to, an attorney-client communication. (See Benge v.

3 115]
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Superior Court (1982) 131 Cal.App.3d 336, 349.) Furthermore, the privilege does not apply to
communications between an attorney and a client regarding business advice, i.e., advice outside
the normal scope of legal services provided by an attorney. (See Costco Wholesale Corp. v.
Superior Court (2009) 47 Cal.4th 725, 735). “The party claiming the privilege has the burden of
establishing the preliminary facts necessary to support its exercise, i.e., a communication made in
the course of an attorney-client relationship.” (Id. at 733.)

4. Official Information Privilege

Defendants’ law enforcement, official information, deliberative process, and executive
privilege claims are all subject to the same standard of review, which is found in Evidence Code
section 1040. (See Marylander v. Superior Court (2000) 81 Cal.App.4th 1119, 1126-1127 [using
the standard set forth in Evidence Code section 1040 to evaluate claims made under the common
law privilege known as the executive or deliberative process privilege and stating that Evidence
Code section 1040 “represents the exclusive means by which a public entity may asserta . . .
privilege based on the necessity for secrecy”].)

Evidence Code section 1040 states, in pertinent part, that

[a] public entity has a privilege to refuse to disclose official information [if
dlisclosure of the information is against the public interest because there is a
necessity for preserving the confidentiality of the information that outweighs the
necessity for disclosure in the interest of justice. . . . In determining whether
disclosure of the information is against the public interest, the interest of the public
entity as a party in the outcome of the proceeding may not be considered.

(See also Cal. First Amendment Coalition v. Superior Court (1998) 67 Cal.App.4th 159, 172
[“Only if the public interest in nondisclosure clearly outweighs the public interest in disclosure
does the deliberative process privilege spring into existence.”].) The burden is on the Defendants
to prove the official this privilege applies. (See Marylander, supra, 81 Cal.App.4th at1128.)

C. Defendants Ignore the Import of this Court’s Order of June 1, 2015, in

Failing to Produce the Documents Sought via RFP No. 53
RFP No. 53 seeks the production of documents evidence communications between the

Department and the Department of Finance (“DOF”) regarding how a surplus in the DROS

115]
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Special Account could be reduced. None of Defendants’ objections to RFP No. 53 withstand
scrutiny.

1. Relevance

Defendants claim RFP No. 53 “seeks information not relevant to the subject matter or
likely to lead to discovery of admissible evidence.” (Sep. Statement at p. 2.) In reality, the class of
documents sought clearly meet the relevancy standard discussed supra in Section II1.B.1. The
Order of June 1, 2015 (the “Production Order”), is on point. As to Defendants’ “budget and
expenditure decisions related to the setting and continuation of the DROS fee[; this Court held
tJhe public clearly has an interest in disclosure of documents which identify the budgetary
analyses performed by Respondents to support the amount of the DROS fee.” (Production Order,
at 4:1-4.) This Action is a manifestation of the public interest identified by the Court.
Accordingly, any documents referring to the potential reduction of the DROS Special Account
are relevant in light of the fact that this lawsuit specifically concerns the way in which the DROS
Special Account surplus was ultimately reduced. Thus, Defendants’ relevancy objection should be
ignored.

2. Lawyer-client Privilege

Defendants have provided no evidence that the relevant documents should be considered
protected by the lawyer-client privilege explained supra in Section III.B.3. The documents sought
are plainly budgetary documents; Defendants have provided no reason to believe that budget
documents, presumably created by a budget analyst—and not a lawyer—would constitute or even

include lawyer-client communications. (See Evid. Code, § 952;* Costco, supra, 47 Cal.4th at 735;

* Evidence Code section 952 states that, as to the lawyer-client privilege,

‘confidential communication between client and lawyer’ means
information transmitted between a client and his or her lawyer in the
course of that relationship and in confidence by a means which, so far as
the client is aware, discloses the information to no third persons other than 1154
5
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Chicago Title Ins. Co. v. Superior Court (1985) 174 Cal.App.3d 1142, 1151.) Further, even if an
attorney somehow is involved with the documents sought, communications between the
Department and the DOF on budgetary matters are not attorney-client communications between
the Department and the DOF. Le., the Department certainly employs attorneys, but even if a
Department attorney was involved in the creation of a baseline budget, the DOF is certainly not
acting as an attorney’s client when it receives and analyzes budgetary documents. (Evid. Code, §

(113

951 [stating that, for purpose of lawyer-client privilege, “‘client” means a person who, directly or
through an authorized representative, consults a lawyer for the purpose of retaining the lawyer or
securing legal service or advice from him in his professional capacity’].)

And finally, assuming arguendo Defendants contend the Department has attorney-client
privilege with itself or a subdivision thereof, the disclosure relevant documents to DOF, which
was required for budgetary purposes—not as a part of obtaining legal advice—waived any
attorney-client privilege held by the Department. (Evid. Code, § 912(a) [waiver of attorney-client
privilege occurs when “any holder of the privilege, without coercion, has disclosed a significant
part of the communication or has consented to disclosure made by anyone.”) Accordingly,
Defendants’ lawyer-client objection should be overruled.

3. Work Product Doctrine

As with all of Defendants’ objections, their objection based on the work product doctrine
is without any factual context or support. As explainedv in the preceding subsection, there is no
apparent reason that an attorney would create, or procure the creation of, budgetary documents.
The work product doctrine only “applies to documents related to legal work performed for a

client[,]” and the nature of the baseline budgets raises a strong presumption that they are well

outside the scope of the “privilege” stated in Evidence Code section 954. (See Watt Industries,

those who are present to further the interest of the client in the consultation

4q
p 11535
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Inc. v. Superior Court (1981) 115 Cal.App.3d 802, 805.) Based on the foregoing, the Court
should rule the work product doctrine is inapplicable to the documents sought.

5. Official Information Privilege

This Court’s Production Order, discussed supra in Section III.C.1, addresses Defendants’
previous attempt to withhold budgetary documents pursuant to variations of the official
information privilege. As the Court noted, Defendants contend that budget reports, draft letters
concerning budgetary issues, and budget analysts’ analyses are subject to the deliberative process
privilege, and cannot be disclosed because “disclosure . . . would chill the full and candid
assessment of departmental budget issues[.]” (Production Order at 2:9-14.) After citing relevant
authority, the Production Order unambiguously states that if Defendants “are engaging in
budgetary and other calculations concerning the appropriate amount of the DROS fee, these
records are discoverable in this matter.” (Id. at 4:7-8.)

The propriety of the DROS fee is inextricably intertwined with how money from the
DROS Special Fund is being spent—as the Court put it, “the Department is required to perform
certain budgetary calculations in order to determine the proper amount of the [DROS] fee[.]”
(Production Order at 2:7-8.) To the extent the relevant documents include information regarding
the potential or actual use of funds from the DROS Special Account or expenses no longer funded
from that source, it is inescapable that the public’s interest will be best served if the relevant
budgetary documents are disclosed. (See Cal. First Amendment Coalition, supra, 67 Cal.App.4th
at 172.) Therefore, the Court should order the production of the baseline budgets.

D. Defendants Ignore the Import of this Court’s Order of June 1, 2015, in Failing to
Produce, or Even Properly Identify, the Baseline Budgets Sought via RFP No. 63

Much of the analysis provided supra regarding Defendants’ response to RFP No. 53 is

applicable to Defendants” boilerplate objections to the remaining disputed responses. Thus, rather

115¢
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than discuss these issues ad nasuem herein (as is the case in the Separate Statement provided
herewith), the discussion below concerning Defendants’ objections related to RFP Nos. 63, 64,
65, 66, 74, and 75 are streamlined to focus on issues of particular interest that are somehow
distinct from the issues discussed supra in the preceding subsection.

The baseline budgets clearly meet the relevancy standard discussed supra in Section
[II.B.1. Indeed, unless Defendants are willing to allege that the baseline budgets do not include
any reference to the DROS fee or the multimillion dollar DROS Special Account at the heart of
this lawsuit, there is no basis for their objection.’ (See Section IL.A., supra.) The Production Order
is on point, and Defendants’ relevance objection should be overruled.(Production Order, at 4:1-4.)

Defendants have provided no evidence that the baseline budgets should be considered
protected by the lawyer-client privilege explained supra in Section IIL.B.3. The baseline budgets
are plainly budgetary documents; Defendants have failed to identify any reason to believe a
lawyer was or should have been involved in the creation of the baseline budgets. (See Evid. Code,
§ 952;° Costco, supra, 47 Cal.4th at 735; Chicago Title Ins. Co. v. Superior Court (1985) 174
Cal.App.3d 1142, 1151; Evid. Code, § 951 [stating, for purpose of lawyer-client privilege, that
“‘client” means a person who, directly or through an authorized representative, consults a lawyer
for the purpose of retaining the lawyer or securing legal service or advice from him in his

professional capacity”].)

> And if Defendants do claim the documents are irrelevant, Plaintiffs will request
the Court review the documents in camera to evaluate the veracity of Defendants’ claim.
¢ Evidence Code section 952 states that, as to the lawyer-client privilege,

‘confidential communication between client and lawyer’ means

information transmitted between a client and his or her lawyer in the

course of that relationship and in confidence by a means which, so far as

the client is aware, discloses the information to no third persons other than

those who are present to further the interest of the client in the consultation 1157
8
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The Department provides baseline budgets to the DOF for review as a part of the State’s
budget process. (Franklin Decl. § 12.) Thus, baseline budgets are not attorney-client
communications between the Department and the DOF: the Department certainly employs
attorneys, but even if a Department attorney was involved in the creation of a baseline budget, the
DOF is certainly not acting as an attorney’s client when it receives and analyzes budgetary
documents. And assuming arguendo the Defendants contend the Department has attorney-client
privilege with itself or a subdivision thereof, the disclosure to DOF, which is required for
budgetary purposes, not as a part of obtaining legal advice, waived any attorney-client privilege
held by the Department. (Evid. Code, § 912(a) [waiver of attorney-client privilege occurs when
“any holder of the privilege, without coercion, has disclosed a significant part of the
communication or has consented to disclosure made by anyone.”) Defendants’ lawyer-client
objection should be overruled.

Defendants have failed to produce any explanation as to why an attorney would be
involved in budgeting matters and have failed to explain why the documents sought should be
characterized as“related to legal work performed for a client. Given the foregoing and the nature
of the baseline budgets, there is a strong presumption that the baseline budgets are well outside
the scope of the “privilege” stated in Evidence Code section 954. (See Watt Industries, Inc. v.
Superior Court (1981) 115 Cal.App.3d 802, 805.) Based on the foregoing, the Court should rule
the work product doctrine is inapplicable to the baseline budgets.

Further, the Production Order explains why budgeting materials related to the DROS fee
are subject to disclosure. Because the baseline budgets are squarely within the intent and
balancing described in the Production Order, Defendants’ official information objection to RFP

No. 63 should be ignored. (Marylander, supra, 81 Cal.App.4th at pp. 1126-1127.)

1159
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Finally, Defendants’ also fail in arguing that the relevant “request is oppressive and
burdensome in that it seeks information spanning a period of approximately twelve years.” (Sep.
Statement at p. 5.) The number of years at issue is irrelevant if the number of documents, and the
amount of hours required to locate them, are minimal. Defendants were given the opportunity to
explain why they contend the production of documents up to twelve years old would result in
undue prejudice or oppression—but they failed to do so. (Franklin Decl. at § 7.) Defendants have
not produced any evidence that the claimed objection actually relates to a specific potential
burden or oppression, thus Defendants must either produce the baseline budgets or provide a
further response to this request per Code of Civil Procedure section 2031.310, subdivisions (a)(3)
and (b)(1).

E. Plaintiffs Have Good Reason to Request Documents Using the Term “DROS
Enforcement Activities[;]” Defendants’ Objections to RFP No. 64 Are Meritless

To determine whether the DROS fee is properly calculated and not being used as a tax,
Plaintiffs must investigate whether the DROS fee is being used to fund payer-related costs (e.g.,
background checks), general fund obligations (e.g., performing law enforcement activities in the
field), or a specific mix thereof. The term “DROS enforcement activities” indicates that some law
enforcement activities are being funded out of DROS. Plaintiffs need to see documents using the
relevant phrase to first help identify the universe of law enforcement costs being funded from the
DROS Special Account, and then to analyze which costs are general fund costs that are being
used in lieu of general fund money. (See Code of Civ. Proc., § 2017.010; Gonzalez, supra, 33
Cal.App.4th at p. 1546.) Therefore, Defendants’ relevance objection fails.

Defendants’ one-sentence description for the Privilege Log items at issue (18 and 19) is
detailed enough to show that, under the official information balancing test of Evidence Code
section 1040, the balance tips in favor of disclosure. Both documents, dated May 8, 2011, are

115
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captioned “BCP Concept Paper-APPS, Response to Anson’s Questions.” Clearly, the documents
have to do with the Department’s plan to use Budget Change Proposals to obtain funding related
to APPS. Inasmuch as money from the DROS Special Account was used to fund APPS prior to
fiscal year 2012-2013, the connection to Plaintiffs’ claims concerning improper use of the DROS
Special Account is not difficult to see. (Franklin Decl. § 11). Because the identified documents
are squarely within the intent and balancing described in the Production Order, Defendants’
official information objection to RFP No. 64 should be ignored. (Marylander, supra, 81
Cal.App.4th at pp. 1126-1127.)

Further, the description provided indicates that the documents were not created in the
context of an attorney-client relationship, or that the documents should be reasonably expected to
contain attorney-client material. Because Defendants have not provided an evidence as to why
these rules of exception should apply, the Court should order the production of these two
documents. (§§ 2018.030, 2031.240, subd. (c)(1); Evid. Code, §§ 912, 954.)

Finally, Defendants also fail in arguing that the relevant “request is oppressive and
burdensome in that it seeks information spanning a period of approximately twelve years.” (Sep.
Statement at p. 8.) The number of years at issue is irrelevant if the number of documents, and the
amount of hours required to locate them, are minimal. Defendants were given the opportunity to
explain why they contend the production of documents up to twelve years old would result in
undue prejudice or oppression, but they failed to do so. (Franklin Decl. q 7].) Defendants have not
produced any evidence that the claimed objection actually relates to a specific potential burden or
oppression, thus Defendants must either produce the baseline budgets or provide a further

response to this request per Code of Civil Procedure section 2031.310, subdivisions (a)(3) and

(b)(D).

F. Plaintiffs Have Good Reason to Request Documents Using the Term “Enforcement
Activities[;]” Defendants’ Objections to RFP No. 65 Are Meritless

11
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RFP No. 65 is very similar to RFP No. 64. They both seek information related to what
law enforcement activities are being funded from the DROS Special Account. The only real
differences are the “keyword phrases” being used (i.e., “DROS enforcement activities” versus
“enforcement activities”), the fact that RFP No. 35 has an express substantive limitation clause
(RFP No. 35 seeks documents using the phrase “enforcement activities” that also discuss those
activities “being funded from the DROS Special Account”), and different limitations regarding
the time frame in which responsive documents appear to have been created. Thus, in light of the
extreme similarity of these two requests, Plaintiff believes the Court will not be assisted in
repeating in this subsection the exact same arguments that are described supra in Section IILE.
and in the separate statement. As previously explained in the context of RFP No. 64, the Court
should order production in response to RFP No. 65.

G. Defendants’ Response to RFP No. 66 Is Insufficient; Defendants Have Failed to Raise
Sufficient Grounds to Deny a Request for the Budgetary Records Sought

RFP No. 66 is a counterpart to RFP No. 53. RFP No. 53 concerns documents evidencing
the Department and DOF’s discussions about reducing the DROS Special Account surplus. RFP
No. 66, which also seeks communications between the Department and DOF, is broader thatn
RFP No. 53, as RFP No. 66 seeks any document wherein the DROS Special Account is
mentioned, not just any document that mentions how the Department might reduce the DROS
Special Account surplus. Thus, because these requests are conceptually extremely similar,
Plaintiffs will not reiterate the arguments made regarding Defendants’ response to RFP No. 53 or
the arguments made in the Separate Statement regarding that response.

Plaintiff does note, however, that the descriptions provided for Privilege Log items 15, 16,
and 17 confirm the documents at issue are relevant and that disclosure of these documents is in
the public interest and that withholding them is not. Documents 15 and 16 are titled “DOJ
Finance Letter Concepts[.]”! Based on the document titles and the requirements of the request at
issue, these two documents appear to embody the Department’s conceptual budgetary ideas that

were somehow related to the DROS fee, which is likely relevant to Plaintiffs’ claims about the

' See, supra, footnote 1 and related text. 116
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DROS fee being maintained at an unreasonably high amount. In fact, these documents may be of
extreme relevance because of the date they appear to have been created (approximately 2007-
2008); if the Department was discussing the surplus in the DROS Special Account in 2008 (as
Defendants have effectively admitted in their response to RFP No. 53), that is relevant to the
question of how often, or based on what factual scenario, the Department is required to change the
DROS fee so that it does not exceed the amount “necessary” to cover the expenses identified in
Penal Code section 28225. Plaintiffs seek injunctive relief requiring the Department to properly
calculate what the DROS fee should be set at, so Privilege Log items Nos. 15 and 16 are clearly
relevant.

Privilege Log item no. 17, as described, has similar indicia of relevance. This document’s
subtitle—"“Automated Firearms System Redesign BCP-Responses to Questions from the
Department of Finance”—shows that the Department knew was considering the DROS fee as a
potential funding source for the redesign of the Automated Firearm System, which may have been
based on a general law enforcement need, rather than a regulatory need (e.g., to improve the
DROS process itself). Accordingly, the discussion concerning potential use or non-use of DROS
fee money for such a project is likely to shed light on the budgetary decisions that are relevant to
this action. Furthermore, the Production Order explains why budgeting materials—Ilike the three
documents identified on the privilege log as responsive hereto—related to the DROS fee are
subject to disclosure. Because these budgetary documents are squarely within the intent and
balancing described in the Production Order, Defendants’ official information objection to RFP
No. 66, like all of their objections to RFP No. 66, should be overruled. (Marylander, supra, 81
Cal.App.4th at pp. 1126-1127.)

H. Defendants’ Boilerplate Objections to RFP No. 74 Are all Meritless, But their
Attorney-Client and Attorney Work Product Objections Seem Especially Inapt

RFP No. 74, like RFP Nos. 53 and 66, seeks budgetary documents referencing
communications between the Department and DOF. RFP No. 74 is specifically focused on
communications (1) appearing to have originated from the Department’s Budget Office and (2)

mentioning both the DROS Special Account and APPS. For brevity’s sake, Plaintiff will refer to

116
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the argument previously raised herein and in the Separate Statement, with one addition, to show
that Defendants’ objections should not be sustained.

That addition has to do with Defendants’ objection based on the lawyer-client privilege,
work product doctrine, and potentially, law enforcement privilege. Request No. 74 is limited to
documents concerning communications coming directly from the Department’s Budget Office.
Presumably, the Budget Office neither has nor—more importantly— needs an attorney to be
involved in submitting budgetary information to the DOF. Similarly, though the Plaintiffs have no
particular information about the withheld documents, save the description provided by
Defendants, they suspect that, at least as to the information Plaintiffs are interested in, it is
extremely unlikely that there is confidential law enforcement information in budgetary documents
that should be withheld. To be clear, Plaintiffs recognize the theoretical possibility that law
enforcement interests could justify withholding some information in budgetary documents. But
because Defendants provided no factual support for these three objections, even after Plaintiffs
clearly raised this issue during the meet-and-confer process, the evidence available indicates there
is no meritorious law enforcement privilege-based claim to be made.

For the reasons stated above and in the separate statement, Defendants should be ordered
to produce the documents that were withheld from production even though they are responsive to
RFP No. 74.

L. Defendants’ Boilerplate Objections to RFP No. 75 Are All Meritless, but their
Lawyer-Client and Attorney Work Product Objections Seem Especially Inapt

REFP No. 75 is almost exactly the same as RFP No. 74. The only difference is that RFP No.
74 seeks the production of a certain class of documents appearing to have been created by the
Department’s Budget Office, whereas REFP No. 75 seeks the same, but as to documents appearing
to have been created by the Department’s Accounting Office. Because the pertinent issues have
already been fully addressed in the separate statement and in the discussion above regarding RFP
Nos. 53 and 74, Plaintiff will not rehash the issue again in the context of RFP No. 75.
Defendants’ boilerplate objections are without merit, and the Motion should be granted as to RFP
No. 75.
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IV. CONCLUSION

Based on the information available to Plaintiffs, all of Defendants’ boilerplate objections
are without merit. Furthermore, even if Defendants now produce evidence that is claimed to
support such objections, it would be unfair to rely on such evidence in ruling on this Motion.
Defendants should not be allow to let Plaintiffs go to the trouble and expense of preparing and
arguing a motion to compel if the timely production of factually grounded objections could have
mooted some or all of such motion. Plaintiffs and Defendants have both provided extensions and
courtesy accommodations in this case, so Defendants cannot claim an inability to put forth robust
objections. Plaintiffs respectfully request the Court grant the Motion in full. To the extent the
Court sustains one or more privilege or work product doctrine claim based on information
Defendants did not include in their initial response, Plaintiffs expressly reserve their right to seek

sanctions pursuant to Code of Civil Procedure, section 2023.010, subdivision (f).

Dated: April 25, 2016 MIGHEL & ASSOCIATES, P.C.

7

Scott M. Franklin, Attorney for the Plaintiffs
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business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura L. Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My

On April 25, 2016, the foregoing document(s) described as

NOTICE OF MOTION AND MOTION TO COMPEL FURTHER RESPONSES TO
FORM INTERROGATORIES, SET ONE, PROPOUNDED ON DEFENDANTS KAMALA
HARRIS AND STEPHEN LINDLEY; MEMORANDUM IN SUPPORT THEREOF

on the interested parties in this action by placing
[ ] the original
[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Kamala D. Harris, Attorney General of California
Office of the Attorney General

Anthony Hakl, Deputy Attorney General

1300 I Street, Suite 1101

Sacramento, CA 95814

X (BY MAIL) As follows: Iam "readily familiar" with the firm's practice of collection and

processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.

Executed on April 25, 2016, at Long Beach, California.

(PERSONAL SERVICE) I caused such envelope to delivered by hand to the offices of the
addressee.
Executed on April 25, 2016, at Long Beach, California.

X  (STATE) Ideclare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct.

¢r of the bar of this

(FEDERAL) Ideclare that I am employed in the officé
court at whose direction the serviee s-made.
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C. D. Michel - S.B.N. 144258
Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and

CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

Vs.

KAMALA HARRIS, in Her Official

Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, BETTY
YEE, in Her Official Capacity as State
Controller for the State of California, and

DOES 1-10.

Defendants and Respondents.

Nt S sl et N N Nl o Nt et ot Nt e it Nt st o awet "t S

Plaintiffs request the Court take judicial notice, pursuant to Evidence Code section 452,
subdivisions (c), (h), and section 453, of the following facts, which are relevant to Plaintiffs’
abovementioned discovery motion as described therein.’

1. That the Department of Finance’s (“DOF”) Glossary of Budget Terms defines

“baseline budget” as follows.

! All statutory references herein are to the Evidence code, except where noted.

CASE NO. 34-2013-80001667

REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF MOTION TO COMPEL
FURTHER RESPONSES TO REQUEST
FOR PRODUCTION OF DOCUMENTS,
SET THREE, PROPOUNDED ON
DEFENDANTS KAMALA HARRIS AND
STEPHEN LINDLEY

Date:
Time:
Dept..

1

October 28, 2016
9:00 a.m.

31

Action filed: 10/16/2013

FILED :
Superior Caurt Of California,

Sacramenta
04/2512016
skhornt

By ; Depuiyr
Case Number:

34-2013-80001667
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A baseline budget reflects the anticipated costs of carrying out the current level of

service or activities as authorized by the Legislature. It may include an adjustment

for cost increases, but does not include changes in level of service over that

authorized by the Legislature.
Exhibit 5 to the Declaration of Scott M. Franklin in Support of Plaintiffs’ Motion to Compel
Further Responses to Requests for Production, Set Three (the “Franklin Decl.”) is a true and
correct copy of DOF’s Glossary of Budget Terms’s definition of “baseline budget[,]” which was
obtained from http://www.dof.ca.gov/html/bud_docs/glossary.pdf in April 2016. (§ 452, subds.
(c), (h).)

2. That DOF’s Finance Glossary of Accounting and Budgeting Terms defines

“Baseline Budget” as synonymous with “Workload Budget[.]” DOF’s Glossary of Budget Terms

was available online, as of April 11, 2016, at http://www.dof.ca.gov/html/bud_docs/glossary.pdf.

Exhibit 6 to the Franklin Decl. includes a true and correct copy of DOF’s statement in its Finance
Glossary of Accounting that “baseline budget” is synonymous with “workload budget.” (§ 452,
subds. (c), (h).)
3. That DOF’s Finance Glossary of Accounting and Budgeting Terms defines
“Workload Budget” as follows.
The budget year cost of currently authorized services, adjusted for changes in
enrollment, caseload, population, statutory cost of living adjustments, chaptered
legislation, one-time expenditures, full-year costs of partial-year programs, costs
incurred pursuant to Constitutional requirements, federal mandates, court-ordered
mandates, state employee merit salary adjustments, and state agency operating
expense and equipment costs adjusted to reflect inflation.

DOF’s Glossary of Budget Terms was available online, as of April 11, 2016, at

http://www.dof.ca.cov/html/bud docs/glossary.pdf. Exhibit 6 to the Franklin Decl. includes a true

and correct copy of the definition of “workload budget” found in the Glossary of Budget Terms.
(§ 452, subds. (c), (h).)
/17
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Finally, Plaintiffs wish to make it clear that they believe all of the facts described above
cannot be reasonably disputed because of the context in which they arose. If, however, Defendants
raise a facially plausible basis upon which to dispute one or more of the facts described above,
Plaintiffs will withdraw the relevant request(s) for judicial notice and then perform discovery to

verify the veracity of Defendants’ position on any such issues.

Dated: April 25, 2016 MICHEL & ASSOCIATES, P.C.

Yy -

)Slcott M/F ranklin, Attorney for the Plaintiffs
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura Quesada, am employed in the City of Long Beach, Los Angeles Couﬁty,
California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On April 25, 2016, the foregoing document(s) described as

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION TO COMPEL
FURTHER RESPONSES TO REQUEST FOR PRODUCTION OF DOCUMENTS, SET
THREE, PROPOUNDED ON DEFENDANTS KAMALA HARRIS AND STEPHEN
LINDLEY

on the interested parties in this action by placing
[ ] the original
[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Kamala D. Harris, Attorney General of California
Office of the Attorney General

Anthony Hakl, Deputy Attorney General

1300 I Street, Suite 1101

Sacramento, CA 95814

(BY MAIL) As follows: Iam "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.

Executed on April 25, 2016, at Long Beach, California.

X (VIA OVERNIGHT MAIL ) As follows: I am "readily familiar" with the firm's practice
of collection and processing correspondence for overnight delivery by UPS/FED-EX.
Under the practice it would be deposited with a facility regularly maintained by UPS/FED-
EX for receipt on the same day in the ordinary course of business. Such envelope was
sealed and placed for collection and delivery by UPS/FED-EX with delivery fees paid or
provided for in accordance with ordinary business practices.

Executed on April 25, 2016, at Long Beach, California.

(PERSONAL SERVICE) I caused said document(s) to be personally delivered by a
courier to each addressee.
Executed on April 25, 2016, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on April 25, 2016, at Long Beach, California.
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X  (STATE) Ideclare under penalty of per

the foregoing is true and correct.

5
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C. D. Michel — S.B.N. 144258

Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444

Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

V8.

KAMALA HARRIS, in Her Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, BETTY
YEE, in Her Official Capacity as State
Controller for the State of California, and
DOES 1-10.

Defendants and Respondents.
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CASE NO. 34-2013-80001667

DECLARATION OF SCOTT M.
FRANKLIN IN SUPPORT OF MOTION TO
COMPEL FURTHER RESPONSES TO
REQUEST FOR PRODUCTION, SET
THREE, PROPOUNDED ON
DEFENDANTS KAMALA HARRIS AND

STEPHEN LINDLEY
Date: 10/28/16
Time: 9:00 a.m.
Dept.: 31

Action filed: 10/16/2013
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DECLARATION OF SCOTT M. FRANKLIN
I, Scott M. Franklin, declare:

1. I am an attorney at law admitted to practice before all courts of the state of
California. I have personal knowledge of each matter and the facts stated herein as a result of my
employment with Michel & Associates, P.C., attorneys for Plaintiffs/Petitioners (“Plaintiffs”), and
if called upon and sworn as a witness, I could and would testify competently thereto.

2. My office served a third set of Requests for Production (“RFPs”) on Defendants on
September 4, 2015.

3. Defendants provided responses to the abovementioned discovery on October 19,
2015, based on a courtesy extension I provided.

4. When I evaluated the responses provided on October 19, 2015, I determined them
to be insufficient. Accordingly, I sent a letter to Defendants’ counsel on December 14, 2015,
explaining in detail how the responses provided were insufficient. Exhibit 1 to this Declaration is
a true and correct copy of my letter dated December 14, 2015. .

5. On December 16, 2015, I had a phone call with opposing counsel Anthony Hakl,
and during that call he agreed that his clients would consider amending the responses they
provided on October 19, 2015.

6. On January 6 and 19, 2016, Defendants provided additional documents in response
to the relevant discovery.

7. Even after the two productions mentioned in the previous paragraph, I still
believed Defendants’ responses and production were insufficient. Accordingly, I sent a letter to
Defendants’ counsel on February 19, 2016, explaining in detail how certain responses provided
wére insufficient. Exhibit 2 to this Declaration is a true and correct copy of my letter dated
February 19, 2016.

8. On March 10, 2016, Defendants provided further responsive documents and an
amended privilege log (the “Privilege Log™); unlike its predecessor, the Privilege Log specified
which requests were relevant to each specific item on the Privilege Log that was purportedly

subject to a privilege. The Privilege Log did not include any information on the baseline budgets,
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which I expected because opposing counsel and I had previously discussed the issue and it was
clear to me Defendants were claiming the baseline budgets were privileged. Exhibit 3 to this
Declaration is a true and correct copy of the Privilege Log.

9. After I received the documents provided on March 10, 2016, I determined three
responses therein were still deficient. Thereafter, I communicated with opposing counsel and we
determined that we were at an impasse as to seven responses.

10. Throughout the lengthy meet and confer process described above, I obtained
extensions of the deadline for filing a motion to compel on this matter, most recently getting an
extension so that the deadline for filing is April 25, 2016.

11.  Exhibit 4 to this Declaration is a true and correct copy of excerpts of Defendants’
Amended Response to Requests for Production (Set Three) served in this Action.

12. Exhibit 5 to this Declaration is a true and correct copy of the Department of
Finance’s (“DOF”) Glossary of Budget Terms’s definition of “baseline budget[,]” which was

obtained at http://www.dof.ca.gov/html/bud_docs/glossary.pdf in April 2016.

13. Exhibit 6 to this Declaration is true and correct excerpts of statements in DOF’s
Finance Glossary of Accounting. DOF’s Finance Glossary of Accounting was obtained at

http://www.dof.ca.gov/fisa/bag/documents/FinanceGlossary.pdf in April 2016.

I declare under penalty of perjury under the laws of California that the foregoing is true

and correct, and that this declaration was executed on April 25, 2015, at Long Beach, California.

byl

Scott M. Franklin
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*SENIOR COUNSEL OF COUNSEL
C. D. MICHEL* Don B. Kates

SPECIAL COUNSEL
JOsHUA R. DALe
ERric M. Nakasu
W. LEE SMITH

ASSOCIATES
ANNA M. BARVIR

BATTLEGROUND, WA

RUTH P, HARING
MATTHEW M. HORECZKO
Los ANGELES, CA

Attdrneys atBlLaw

MICHELLE BIGLARIAN
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ScoTT M. FRANKLIN
Ben A. MAcHIDA
CLINT B. MONFORT
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Los ANGELES, CA
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WRITER'S DIRECT CONTACT:

ALSO ADMITTED IN TEXAS AND THE 562-216-4474

DistricT OF COLUMBIA SFRANKLIN@MICHELLAWYERS.COM
December 14, 2015

VIA EMAIL & U.S. MAIL

Mr. Anthony R. Hakl

Deputy Attorney General
Office of the Attorney General
1300 “T” Street, Suite 125
P.O. Box 944255

Sacramento, CA 94244

Anthony Hakl@doj.ca.gov

Re:  Follow-up Regarding Impact of Motion for Leave Being Granted and Meet-
and-Confer Concerning Disputed Discovery Responses in Gentry v. Harris

Mr. Hakl:
I'write to discuss the impact of the Court’s recent ruling granting Plaintiffs’ motion for leave to
amend, and to meet and confer about Defendants’ responses to Special Interrogatories (Set Two) and

Requests for Admissions (Set Two) that you emailed to me on October 19, 2015,

Issues Re: Motion for Leave to Amend Being Granted

First, my assistant sent you a copy of the proposed order we would like to file, pursuant to
California Rules of Court, Rule 3.1312(a). Please let me know if it meets with your approval, and
thereafter we will file it as soon as possible.

Second, I have attached hereto a draft of the Amended Complaint we intend to file. It has been
modified to reflect the specific requirements set out in the Court’s tentative ruling of December 10,
2015. Though I don’t think there will be any dispute as to whether the Amended Complaint has been
properly revised to meet the Court’s expectations, I want to give you a copy before it is filed to iron out
any problems that can be resolved without dispute.

Third, because Amended Complaint includes new arguments grounded on the allegation that
the DROS Fee is being use as an illegal tax, the discovery requests previously ruled moot by the Court
on August 31, 2015 (as a result of Defendant’s Motion for Judgment on the Pleadings being granted),
are no longer moot. Thus, we request that Defendants produce substantive responses to the “unmooted”

| 80 EasT OcEAN BOULEVARD * SUITE 200 * LONG BEACH ® CALIFORNIA © 20802
TEL: 562-2 1 6-4444 * FaX: 562-2 | §-4445 ® WWW MICHE! | AWYEDS ~r
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Mr. Anthony Hakl
December 14, 2015
Page 2 of 6

form interrogatories and requests for Admissions' 60 days after the Amended Complaint is filed and
served.

If Defendants are not willing to comply with the request stated above, there are a few ways we
can deal with this situation. Plaintiffs could propound the relevant discovery as “new” requests and go
through another motion to compel, but I think that would only waste the parties’—and the court’s—
time: this issue has been fully briefed for the Court. Accordingly, I think that it would be proper, and
much, much more efficient,” to make a renewal motion under Code of Civil Procedure Section
1008(b); the new illegal tax claims in the Amended Complaint constitute new facts that justify the
renewal of Plaintiffs’ Motions to Compel. Civ. Proc. Code § 1008(b). Indeed, because the Court does
not need a second round of briefing on this issue, my preference is to make a motion under Section
1008(b) with a stipulation that the Court consider the issue on the previously filed briefs and issue a
ruling without further argument. Please let me know if Defendants will produce substantive additional
responses, and if not, whether Defendants are willing to enter into the type of stipulation mentioned
above.

Request for Production of Documents (“RFP”)

RFP No. 63

This request seeks baseline budgets submitted by the California Department of Justice (the
“Department”) to the California Department of Finance. The boiler plate objections provided are
without merit. Specifically, Defendants provide no explanation as to why these documents would be
protected under the attorney-client privilege, the work product doctrine, or the executive and
deliberative process privileges. Indeed, these claims ring hollow. The budget documents sought are
day-to-day budget documents, they have nothing to do with legal services being provided. Similarly,
the response provided does not explain how a deliberative or executive process privilege could have be
maintained here, as the documents requested are specifically ones that were, without exception,

! Le., Request for Admissions Nos. 83-86, 88, and 89, and Form Interrogatory 17.1(b) as to
Requests for Admissions Nos. 18-22, 83-86, 88, and 89.

*For comparison, I note that the core of Defendants’ recent Opposition brief—i.e., the claim
that the Order After Hearing precluded Plaintiffs from adding newly identified illegal tax arguments to
their complaint—was an issue that Plaintiffs attempted to resolve by proposing an clarification
amendment to Defendants’ first draft of the proposed Order After Hearing. (See Letter to Anthony Hakl
dated June 30, 2015, at 2). As you recall, Defendants refused that proposed change, and then
Defendants later opposed Plaintiffs’ motion for leave based on an argument that should have been
disposed of when the Order After Hearing was issued. Adding a clarification that two causes of action
were being dismissed for the reasons “stated in Defendants’ Memorandum of Points and Authorities in
Support of Motion for Judgment on the Pleadings at 5:20-7.11” would have worked no unfair prejudice
to Defendants, and it would have resolved the issue that resulted in three unnecessary briefs (i.e., the
recent motion for leave briefing) and court order. Here, I am similarly trying to streamline things, and I
don’t think going through an entire new round of discovery and motion practice makes sense, as the
issue has already been fully briefed.
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Mr. Anthony Hakl
December 14, 2015
Page 3 of 6

circulated beyond a “control” or “executive” group, meaning there is no apparent justification for these
objections. And in any event, as we have previously discussed, these type of claims are always going to
be subject to a balancing test, and I see no reason why the Department will prevail in this instance. See
Marylander v. Super. Ct., 81 Cal. App. 4th 1119, 1126 (2000). At the least, a privilege log is called for.
Civ. Proc. Code § 2031240(c)(1).

RFP No. 68

In response to this request, Defendants proposed the parties confer regarding the possibility of
narrowing the scope of thereof. Defendants also state that the information sought is equally available to
the requesting party. Accordingly, if Defendants can provide an explanation as to how Plaintiffs can
obtain the information sought as easily as having it produced by Defendants in discovery, then we will
look into obtaining it through that route.

Otherwise, the statement that this request seeks “potentially hundreds” of documents does not,
in and of itself, convince us that a limitation of this request is warranted. Nonetheless, we are open to
an explanation as to why this request is overburdensome, and how it might be tailored to meet our
needs without any loss of substance.

RFP No. 72

First, I note that Defendants’ characterization of this request as “oppressive and burdensome” is
based on a false premise. That is, Defendants claim “compliance would be unreasonably difficult and
expensive because it purports to seek ‘each and every’ such document within the entire Department of
Justice[.]” But on some level, every document production request seeks analysis of the entirety the
Department’s records for each responsive record, and this request is limited such that Defendants’
characterization does not make sense. Here, we have added multiple limiting attributes that, based on
information available to us, should lead to a manageable production. If Defendants can offer a
legitimate justification as to why we should amend this request, which hinges on (1) a mention of the
DROS Special Account and (2) the use of the phrase “government law[,]” we are open to changing the
request. But without that, a further response is required.

Second, as to the claim that this request seeks attorney-client communications or work product,
I am dubious. The information sought is more akin to budgetary data, and that is plainly not going to be
privileged; I think the Court’s previous discovery ruling indicates as much. (Order of June 1, 2015, at
4). Similarly, the deliberative process objection seems inapplicable, but even if it is, I do not see how
the balance tips in the favor of nondisclosure when the documents sought have to do with how taxpayer
money is being spent. See Marylander v. Super. Ct., 81 Cal. App. 4th 1119, 1126 (2000). At the least, a
privilege log is called for. Civ. Proc. Code § 2031240(c)(1).

RFP No. 73

First, I note that Defendants’ characterization of this request as “oppressive and burdensome” is
based on a false premise. That is, Defendants claim “compliance would be unreasonably difficult and
expensive because it purports to seek ‘each and every’ such document within the entire Department of
Justice[.]” But on some level, every document production request seeks analysis of the entirety the
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Department’s records for each responsive record, and this request is limited such that Defendants’
characterization does not make sense. Here, we are asking for training or guidance documents
including or referring to a particular policy statement: the limitations provided should lead to a
manageable production. If Defendants can offer a legitimate justification as to why we should amend
this request, we are open to changing the request. But without that, a further response is required.

Second, as to the claim that this request seeks attorney-client communications or work product,
I am dubious. The documents sought are used by employees when learning to track employee time, and
that type of document has noting to do with attorney work nor privileged communications. Similarly,
the delibrative process objection seems inapplicable, but even if it is, I do not see how the balance tips
in the favor of nondisclosure when the documents sought have to do with how taxpayer money is being
spent. See Marylander v. Super. Ct., 81 Cal. App. 4th 1119, 1126 (2000). At the least, a privilege log is
called for. Civ. Proc. Code § 2031240(c)(1).

RFP No. 89

First, I note that Defendants’ characterization of this request as “oppressive and burdensome” is
based on a false premise. That is, Defendants claim “compliance would be unreasonably difficult and
* expensive because it purports to seek ‘each and every’ such document within the entire Department of
Justice[.]” But on some level, every document production request seeks analysis of the entirety the
Department’s records for each responsive record, and this request is limited such that Defendants’
characterization does not make sense. Here, we are asking for documents related to the Department’s
process of converting an employment position from being funded from one specific source to another
specific source. Unless and until the Department is prepared to show that it has already spent a
‘substantial amount of time, and located a substantial amount of responsive documents, Defendants’
oppression objection is without impact, and a further response is required.

Second, as to the claim that this request seeks attorney-client communications or work product,
I am dubious. The documents sought refer to staffing and budgetary decisions, and those type of
documents have noting to do with attorney work nor privileged communications. Similarly, the
delibrative process objection seems inapplicable, but even if it is, I do not see how the balance tips in
the favor of nondisclosure when the documents sought have to do with how taxpayer money is being
spent. See Marylander v. Super. Ct., 81 Cal. App. 4th 1119, 1126 (2000). At the least, a privilege log is
called for. Civ. Proc. Code § 2031240(c)(1).

Special Interrogatories (“SI”)

SINo. 19

This request contains a clerical error; the term “department of legal services” should have read
“Government Law Section of the Division of Civil Law{.]” With this information, Defendants should
be able to respond to this interrogatory.

Defendants claim the following passage, from the instant request, is vague an ambiguous:
“obtains funding to cover the cost of providing lawyers when it provides lawyers to defend employees
of Bureau of Firearms.” Though Plaintiffs believe the interrogatory is clear with the above-noted
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correction, Plaintiffs will illuminate their inquiry. Defendant want to know how the Division of Civil
Law obtains funding to pay the salaries of attorneys who represent Bureau of Firearms employees (e.g.,
Chief Lindley), which presumably has happened pursuant to Government Code section 11040. If,
however, it is the case that the Division of Civil Law has never represented a Bureau employee, that
information would also be part of an appropriate response to this interrogatory.

SI No. 25

This interrogatory asks for the basis of Defendants’ response to SI No. 24, which is that
“Defendants are unable to answer this interrogatory.” Defendants’ response to SI No. 25, however,
does not explain Defendants’ claimed inability to response to SI No. 24. Rather, it refers to why the
Department can’t repeat the calculation it did in 2002, which is not a pre-requisite for providing the
calculation asked for. That is, SI No. 25 did not ask the Department to repeat a previous calculation,
meaning Defendants’ response to SI No. 25 is evasive. Defendants have already said they cannot “State
the total amount of expenditures attributed to tasks referred to in Penal Code Section 28225 for the
fiscal year 2013-2014;[,]” and now they must explain why. Failure to do so will evince a lack of good
faith and justification for, at the least, a motion to compel being granted. A further response should be
provided.

SI Nos. 27 & 28

Defendants claim the term “accounting designation” is vague and ambiguous, apparently as a
basis for not providing a substantive response to SI Nos. 27 and 28. Though Plaintiffs disagree,
Plaintiffs further explain that the term “accounting designation” was meant to refer to any line-item
title, like “Firearms Database Audits[,]” that was used to identify a program that was funded by a
certain source (here, the DROS Special Account).

SINo. 27 seeks an “accounting designation,” e.g., title, for any program that was funded from
the DROS Fund during the relevant time frame but excepting any class of program that turned on the
“possession” of a firearm. “Possession” as used herein has the same meaning as the Department gives
 that word when interpreting Penal Code section 28225. Plaintiffs assume that “DROS Enforcement
Activities” would not be a responsive “accounting designation” as to SI No. 27, though it would be
responsive to SI No. 28, which seeks only accounting designations related to programs that turn on the
possession of a firearm. With the foregoing information, Plaintiffs believe Defendants are capable of
providing substantive responses to SI Nos. 27 and 28.

ST Nos. 29 & 30

The Department claims the two incidents at issue are “APPS cases[,]” but the facts provided
suggest otherwise. As you know, one of our clients’ concerns is that DROS Fees are being used to fund
general law enforcement activites via the APPS program. Based on these “APPS cases[,] however, it
appears the name APPS is being applied to law enforcement activities that are not even derived from
APPS-based data. If that is the case, one of my clients’ primary arguments (i.e., that the DROS Fee is
no longer a fee, but a general law enforcement tax being foisted upon legal gun purchasers) becomes
much stronger. Thus, Defendants are plainly wrong in claiming the information sought is “irrelevant.”
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As to the claim that this request seeks attorney-client communications or work product, I am
dubious. The documents sought refer to staffing and budgetary decisions, and those type of documents
have noting to do with attorney work nor privileged communications. Similarly, the executive privilege
and official information objections seems inapplicable (who is the executive claiming the privilege?),
but even if one of them is theoretically applicable, I do not see how the balance tips in the favor of
nondisclosure when information sought will confirm or refute whether the Department is improperly
characterizing general law enforcement work as APPS work. See Marylander v. Super. Ct., 81 Cal.
App. 4th 1119, 1126 (2000). At the least, a privilege log is called for. Civ. Proc. Code § 2031240(c)(1).

Finally, I am hesitant to believe that the law enforcement privilege claim (really just an official
information claim raised in the guise of police records) will succeed. First, if the investigation of either
case is over, then the weight in favor of non-disclosure is very light. See, e.g., Cnty. of Orange v.
Syper. Ct., 79 Cal. App. 4th 759, 768 (2000) (noting that the qualified privilege that applies to police
records disappears at some point). Further, Defendants have already publically touted the cases at issue
as “APPS cases,” meaning they will have a hard time convincing the Court that the Department is
actively trying to keep facts related to those cases “under wraps.” Second, because this is a question of
balancing, I believe my clients have a strong argument: Defendants should not be able to publically
claim certain cases are “APPS cases” and then deny requests for confirmation. Such a result runs
contrary to the California Constitution. Cal. Const. art. 1, § 3(b) (“The people have the right of access
to information concerning the conduct of the people’s business[.]”).

Defendants do not seek any person information or strategic information, they just want to know
how it is that the Department can claim the two matters at issue are “APPS cases” when, based on the
facts provided, they are not. Defendants knowingly put these two cases up to public scrutiny when the
Department chose to use them as exemplars of APPS success stories, and the Department cannot
reasonably take the position that the public has no ability to verify the Departments’ claims.

Please do not hesitate to contact me if you have any questions regarding the foregoing, and I
look forward to speaking with you on Wednesday.

Sincerely,

Michel & Associates, P.C.

7]

cott M. Franklin

Enclosure: (Revised Draft First Amended Complaint)
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VIA EMAIL & U.S. MAIL

Mzr. Anthony R. Hakl

Deputy Attorney General
Office of the Attorney General
1300 “I” Street, Suite 125
P.O. Box 944255

Sacramento, CA 94244

Anthony.Hakl@doj.ca.gov

Re:  Status of Pending Discovery and Litigation Issues (Gentry v. Harris, Case
No. 34-2013-80001667)

Dear Mr. Hakl:

I write to follow up on a few disputed responses Defendants provided in response to Plaintiffs’
third set of Special Interrogatories and third set of Requests for Production of Documents. I believe we
are at an impasse in the meet-and-confer process as to the responses at issue, but I am sending this
letter to memorialize my clients’ position and confirm whether further informal discussions are

 justified. As we have previously discussed by e-mail, I have scheduled time on February 29, 2016, at

2:00 p.m., for a teleconference on this matter. If we are indeed at an impasse, I believe we can use the
abovementioned call to discuss the possibility of seeking expedited review of this dispute as we have in
the past. And to the extent Plaintiffs request further information hereby, Plaintiffs also request any
further responses or additional information be produced to me by close of business on February 28,
2016.

Finally, before getting to the meat of this letter, there are a few “housekeeping” matters to
attend to. First, I request that Defendants provide “cleaner” copies of the documents Bates-stamped
AGRFP000640 and AGRFP000644. The text on these documents is very small and difficult to
decipher in a low-resolution format. Second, Plaintiffs request that Defendants supplement the January
13, 2016, privilege log so that Plaintiffs can determine which request(s) are applicable to each withheld
document that is described on the log.
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Requests for Production

Regquest for Production No. 55-56

Defendants still claim they cannot produce even exemplars of the documents that are
responsive to these requests. The documents seem to fall within a very small class (documents that are
specifically in the records of the Department’s Administrative Services Division, Budget Office, that
also refer to the DROS FEE), so it is hard for Plaintiffs to understand why Defendants have yet to
comply with this request. Unless Defendants are willing to confirm that they believe responding to
these requests will result in the production of more than 1,000 pages of documents (along with an
explanation of the basis for that belief), Plaintiffs plan to seek judicial relief regarding this issue. If,
however, Defendants provide a reasonable explanation for why they expect the production would be
over 1,000 pages, then Plaintiffs are open to selecting particular date ranges to help expedite the
production of at least some of the responsive documents that should be produced in response to
Request for Production Nos. 55-56.

Alternatively, to the extent Defendants intend to rely on the objections provided in response to
Request for Production Nos. 55-56, Plaintiffs incorporate herein their response to Defendants’
objections to Request for Production No. 63, stated below.

Request for Production No. 63

Defendants have never produced any information to support their bare objections. Regardless,
Plaintiffs will attempt to explain why Defendnats’ objections are without merit. Defendants’ relevance
objection is patently unreasonable; this case is primarily about how the Department of Justice (the
“Department”) spends income that is specifically related to firearms, e.g., DROS fees. Baseline
budgets submitted to the Department of Finance appear likely to provide information that is relevant.
The Court’s order of June 1, 2015, is on point. “Respondents' budget and expenditure decisions related to
the setting and continuation of the DROS fee. The public clearly has an interest in disclosure of documents
which identify the budgetary analyses performed by Respondents to support the amount of the DROS fee.”
(Order of June 1, 2015 [the “Order”], at 4:1-4.)

Defendants’ claim that the request is burdensome because it covers a period of twelve years is
without merit. The number of years at issue is irrelevant if the number of documents, and the amount
of hours required to locate them, are minimal. Unless Defendants provide actual evidence of the
supposed burden at issue, this objection will fail. Defendants are requested to either comply with this
request as written, or quickly produce evidence to support their undue burden objection.

Defendants claim that these documents are covered by the attorney-client privilege and the
attorney work product doctrine. As the documents at issue are clearly budgetary documents (they are
referred to as “baseline budgets[,]” after all), Defendants have shown no attorney interaction that could
potentially justify the documents being withheld. Further, Defendants know that the proper course of
action to support an attorney-client privilege claim is to provide “sufficient factual information[,]” e.g.,
a privilege log, to allow Plaintiffs to evaluate Defendants® privilege claims. Civ. Proc. Code
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§ 2031.240(c)(1). Defendants have done this for other responses, but not for their response to Request
for Production No. 63, indicating the attorney-based objections used here are unfounded boilerplate.
Similarly, to the extent attorney work product is shown to be at issue regarding this request, the nature
of the documents sought, which are not the type of material attorneys generally produce (and are
unlikely to include completely privileged “brain work™), strongly suggest that the objection will fail
when subjected to the relevant standard. Civ. Proc. Code § 2018.030.

Finally, Defendants claim the executive process and deliberative process doctrines (both which
fall within the “government information” privilege found at Evidence Code section 1040) apply, but
without explanation. Given the Court’s analysis and ruling in the Order, and the applicable balancing
test (see, e.g., Cal. First. Am. Coal. v. Super. Ct., 67 Cal. App. 4th 159, 172 (1998)), this objection
appears to be without merit.

Request for Production No. 64

Plaintiffs incorporate by reference all of their responses to the objections discussed in response
to Request for Production No. 63 as stated above. The documents at issue, as described, appear to be
either operational documents that will indicate how DROS fee funds are used or are related to
budgetary work that is relevant to this action. There is no reason to believe they are not relevant. To
the extent Defendants claim that their objections to Request for Production No. 64 will withstand a
motion to compel, please immediately provide an explanation for that claim.

Further, to the extent Defendants claim the documents at issue are contain “confidential law
enforcement information protected by the official information, law enforcement, and executive
privileges[,]” Plaintiffs contend that such unexplained objections are insufficient to tip the balance in
favor of non-disclosure. Unless Defendants provide an actual explanation for these objections in the
near future, Plaintiffs intend to seek judicial relief.

Finally, it is worth noting that, as written, Defendants’ burden-based objection is patently
unreasonable. Defendants claim an unfair burden will result because the request seeks “each and every”
document within a particular description. Counsel is surely aware that the use of the phrase “each and
every” is common in requests for production, and that the total production of “each and every”
document can be zero or any other number, meaning the usage of the phrase has literally no relevance
to whether a request is unduly burdensome or not. If Defendants do not now provide a cogent
explanation, including an non-evasive response, as to the specifics of why they should not be required
to comply with this relevant request, Plaintiff is confident the Court will overrule this objection and
order the withheld documents produced.

Request for Production No. 65

Plaintiffs incorporate by reference all of their responses to the objections discussed in response
to Request for Production Nos. 63 and 64 as stated above. The documents at issue, as described,
appear to indicate how DROS fee funds are used—an issue at the center of Plaintiffs’ case. There is no
reason to believe they are not relevant. To the extent Defendants claim that their objections to Request
for Production No. 65 will withstand a motion to compel, please immediately provide an explanation
for that claim.
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Request for Production No. 66

Plaintiffs incorporate by reference all of their responses to the objections discussed in response
to Request for Production Nos. 63 and 64 as stated above. The documents at issue, as described,
appear to concern the DROS account and budget activities related thereto, an issue at the center of
Plaintiffs’ case. There is no reason to believe they are not relevant. To the extent Defendants claim
that their objections to Request for Production No. 66 will withstand a motion to compel, please
immediately provide an explanation for that claim.

Request for Production No. 68

Pursuant to our previous discussion, Plaintiffs seek responsive documents that refer to the
following funds: General Fund, Dealers’ Record of Sale Fund, Firearms Safety & Enforcement Fund,
and the Legal Services Revolving Fund.

Request for Production No. 72

Your letter of January 13, 2016, states your “understanding is that there are no outstanding issues
to address in light of defendants' production of the relevant invoices on January 6, 2016.” I do not think
that statement is correct. The invoices at issue do not appear to be responsive to this request, which
seeks documents that use the phrase “government law[,]” and the invoices at issue do not mention the
phrase “government law[.]” If your letter included an error regarding this matter, please advise us of
your intended response as soon as possible.

Otherwise, Plaintiffs incorporate by reference all of their responses to the objections discussed
in response to Request for Production Nos. 63 and 64 as stated above. The documents at issue, as
described, appear to indicate how DROS fee funds are used— an issue at the center of Plaintiffs’ case.
There is no reason to believe they are not relevant. To the extent Defendants claim that their objections
to Request for Production No. 72 will withstand a motion to compel, please immediately provide an
explanation for that claim.

Request for Production Nos. 74-75

Plaintiffs incorporate by reference all of their responses to the objections discussed in response
to Request for Production Nos. 63 and 64 as stated above. The documents at issue, as described, appear
to concern how the Department’s budgeting and accounting divisions were discussing the use of DROS
fee funds, an issue at the center of Plaintiffs’ case. There is no reason to believe they are not relevant.
To the extent Defendants claim that their objections to Request for Production Nos. 74-75 will
withstand a motion to compel, please immediately provide an explanation for that claim.
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Special Interrogatories

Special Interrogatory Nos. 24 and 25

Defendants originally claimed that they could not provide a response to Special Interrogatory
No. 24, which asks Defendants to “[s]tate the total amount of expenditures attributed to tasks referred
to in Penal Code section 28225 for the fiscal year 2013-2014.” But, in their most recent response to
this question, Defendants responded, “[t]he total amount of DROS Funds expenditures for fiscal year
2013-2014 was $29,144,382. Because this interrogatory did not ask what “[t]he total amount of DROS
Funds expenditures for fiscal year 2013-2014 was[,]” the response appears non-responsive. It is
possible, however, that the “total amount of expenditures attributed to tasks referred to in Penal Code
section 28225 for the fiscal year 2013-2014” is the same as the “[t]he total amount of DROS Funds
expenditures for fiscal year 2013-2014[:]” $29,144,382. If Defendants confirm this is correct, then no
further response will be sought. If Defendants state the foregoing is not correct, then Defendants need
to either stand on their original response to Special Interrogatory No. 24, or provide a different
response regarding “the total amount of expenditures attributed to tasks referred to in Penal Code
section 28225 for the fiscal year 2013-2014.”

And as to Defendants’ response to Special Interrogatory No. 25, confirmation that $29,144,382
is “the total amount of expenditures attributed to tasks referred to in Penal Code section 28225 for the
fiscal year 2013-2014” will prevent the need for a further response to Special Interrogatory No. 25.
Otherwise, Defendants’ response to that interrogatory needs to be revised to address the issue in the
preceding paragraph.

Special Interrogatory Nos. 29 and 30

Defendants blithely claim that these interrogatories seek information that is irrelevant, which is
not true. Both of these interrogatories seek information about specific matters that the Department has
used in publicizing the APPS program and successes supposedly resulting therefrom, but the matters
appear to be general law enforcement cases not connected to APPS in any causal way. Inasmuch as
Plaintiffs contend that Defendants are improperly using DROS funds to not only fund APPS, but to
fund general law enforcement activities beyond APPS, the information sought is plainly relevant.

The boilerplate objections provided to these interrogatories are completely unexplained. Thus,
Plaintiffs incorporate by reference all of their responses to the objections discussed in response to
Request for Production Nos. 63 and 64 as stated above.

Plaintiffs do believe the “law enforcement” privilege, which is really just the governmental
information privilege, could potentially be applicable—and justify Defendants’ reliance thereon— if
the two cases at issue are incomplete criminal investigations. Ongoing criminal investigations provide
the only conceivable reason why the law enforcement privilege might actually justify the withholding
of the information sought. See Cnty. of Orange v. Super. Ct., 79 Cal. App. 4th 759, 768-69 (2000).
Plaintiff suspect these two cases are not ongoing investigations because: (1) they both concern seizures
occurring more than two years ago, and (2) the Department chose to use these cases as exemplars in the
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2013-2014 Biennial Report, and Plaintiffs presume the Department would not have made that choice if
the Department believed doing so would harm an ongoing investigation.

Nonetheless, if Defendants are willing to state that the two matters at issue are ongoing criminal
investigations that were used in the Department’s last biennial report, then Plaintiffs will not seek
judicial assistance regarding these two interrogatories. If no such statement is timely made, Plaintiffs
plan to move to compel the production of this information pursuant to relevant balancing standard. Id.

Privilege Log

Without knowing the specific request(s) at issue for each item listed on the privilege log, it is
somewhat difficult to respond to the unexplained objections stated therein. Nonetheless, please
consider the following.

Document Nos. 15-16

The Department states the documents being withheld are titled “DOJ Finance Letter Concepts”
with unknown authors and recipients. The three privileges claimed are all, in effect, variations of an
Official Information privilege claim. Finance Letters appear to be “follow up” documents submitted to
the Department of Finance with the intent of amending a particular year’s proposed budget. Thus,
“Finance Letter Concepts™ appear to be directly related to the creation of budgets, and to the extent the
documents mention APPS or DROS (which they presumably do, though Plaintiffs cannot know for
sure until Defendants identify which request[s] the withheld documents are relevant to), the balance
plainly tips in the favor of disclosure. (See Order at 3:22-4:4.)

Document No. 17

The tile of the document here expressly shows that the withheld document concerns the
Department of Finance’s questions regarding a “BCP” (Budget Change Proposal) that the Department
appears to have submitted. The three privileges claimed are all, in effect, variations of an Official
Information privilege claim. As it appears this document consists of budgetary analysis that concerns
issues relevant to the claims made by Plaintiffs herein, the balance plainly tips in the favor of
disclosure. (See id.)

Document No. 18

The tile of the document here expressly shows that the withheld document concerns a BCP
specifically related to APPS. The three privileges claimed are all, in effect, variations of an Official
Information privilege claim. As it appears this document consists of budgetary analysis that concerns
issues relevant to the claims made by Plaintiffs herein, the balance plainly tips in the favor of
disclosure. (See id.)
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Document No. 19

The tile of the document here expressly shows that the withheld document concerns a BCP
specifically related to APPS. The three privileges claimed are all, in effect, variations of an Official
Information privilege claim. As it appears this document consists of budgetary analysis that concerns
issues relevant to the claims made by Plaintiffs herein, the balance plainly tips in the favor of
disclosure. (See id.)

Document No. 20

Presumably, if Defendants know which interlineations were made by an attorney and intended
as a client communication, such interlineations are unavailable to Plaintiffs. Thus, if Defendants can
identify the actual attorney or attorneys making interlineations or supposedly intended recipient
attorneys, Plaintiffs will not challenge the attorney-client privilege claim as applied to those
interlineations. If Defendants cannot identify which statements were made in the course of an attorney-
client relationship, then that strongly suggests no attorney-client privilege or attorney work product-
based objection can succeed. Because the interlineations presumably have to do with the funding of
the APPS program, the balance tips in the favor of disclosing intetlineations that are not privileged
attorney-client communications.

And as to the agenda itself, it is unclear if it was actually authored by Gill Cedillo or if he was
simply the Chair of the committee for which the agenda was created.' Assuming it is a document that
is available online, Plaintiffs do not seek the production of the agenda itself.

Document No. 21

The title of this document does not provide sufficient factual information for Plaintiff to fully
respond to the three privileges claimed here (which are all, in effect, variations of an Official
Information privilege claim). Nonetheless, considering the fact that the Division of Law enforcement
had a $71 million budget cut in 2010-2011 (as stated in the relevant biennial report), it appears the
“DLE restoration” being referred to may relate to costs being shifted from the general fund to the
DROS and other special funds. Documents showing the contours of that process would clearly be
relevant to Plaintiffs’ case. Because the balance tips in the favor of Plaintiffs, Defendants should
provide the withheld document. (See Order at 3:22-4:4.)

Document No. 22

The tile of the document here expressly shows that the withheld document concerns a BCP, and
the fact that Defendants have identified it on a privilege log suggests it is relevant, e.g., that it concerns
the potential or actual use of DROS fees for a purpose Plaintiffs claim is inappropriate. The three
privileges claimed are all, in effect, variations of an Official Information privilege claim. As it appears

! Plaintiffs assume the agenda at issue, save interlineations, is the one available at
http://abgt.assembly.ca.gov/sites/abgt.assembly.ca.gov/files/April%2025%20PUBLIC%20Agenda.pdf.

| 80 EAsT OCEAN BOULEVARD ® SUITE 200 * LONG BeEACH * CALIFORNIA * 90802
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Mr. Anthony Hakl
February 19, 2016
Page 8 of 8

this document consists of budgetary analysis that concerns issues relevant to the claims made by
Plaintiffs herein, the balance plainly tips in the favor of disclosure. (See id.)

Document No. 23

Defendants have not provided sufficient factual information for Plaintiff to fully respond to the
three privileges claimed here (which are all, in effect, variations of an Official Information privilege
claim). Nonetheless, considering the fact that the Division of Law enforcement had a $71 million
budget cut in 2010-2011 (as stated in the relevant biennial report), that the supposed parties to this
document are the Department’s legislative, budget, and/or office staff, and that money was being
shifted from the general fund to the DROS and other special funds to cover the budget cut, it seems
reasonable to believe the document sought is relevant. Documents showing the contours of that
process would clearly be relevant to Plaintiffs’ case. Because the balance tips in the favor of Plaintiffs,
Defendants should provide the withheld document. (See Order at 3:22-4:4.)

Document No. 24

Defendants have not provided sufficient factual information for Plaintiff to fully respond to the
five privileges claimed here. Sufficed to say, however, that if the document is a summary report that
concerns all of the Department, Plaintiffs have no interest in the report except as it relates to use of the
DROS Special Account, the funding of law enforcement activities performed by the Bureau of
Firearms (e.g., APPS), and the Departments’ involvement in any legislation bearing on those two
issues. If Defendants are willing to produce the sections of the Transition Report that pertain to the
areas described above, then there is nothing further to dispute regarding this document.

If, however, Defendants claim that the selected portions of the Transition Report are privileged,
Plaintiffs request Defendants explain, with specificity, the titles and authors of the relevant sections.
Additionally, Plaintiffs request clarification as to what is meant by “DOJ Executive Office,” i.e.,isita
report intended for just the Attorney General and her immediate staff, an entire department, etc.

As always, please do not hesitate to contact me if you have questions regarding the foregoing.

Sincerely,

Michel & Associates, P.C.

e

Scott M. Franklin

1 80 EasT OCEAN BOULEVARD ®* SUITE 200 * LONG BEACH * CALIFORNIA * 90802
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Gentry, David, et al. v. Kamala Harris, et al.
Superior Court of California, County of Sacramento, Case No. 34-2013-80001667

Defendants’ Amended Privilege Log —~ March 10, 2016

Document Author Recipient Document Date | Applicable
description Privileges
15. 5-page Unknown, but Unknown, if any | Approx. 2007- Executive
document titled | most likely 2008 Privilege.
“DOJ Finance Budget Office
Letter Concepts” | staff ‘Official
Information
(Potentially Privilege.
responsive to
RFP Nos. 53 & Deliberative
66.) Process Privilege.
16. 6-page Unknown, but Unknown, if any | Approx. 2007- Executive
document titled | most likely 2008 Privilege.
“DOIJ Finance Budget Office
Letter Concepts” | staff Official
Information
(Potentially Privilege.
responsive to
RFP Nos. 53 & Deliberative
66.) Process Privilege.
1
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17. 4-page Unknown, but Unknown, but September 2007 | Executive
document titled | likely jointly likely Privilege.
“Division of authored by Department of
Law Department of Finance staff and Official
Enforcement, Finance staff and | DOJ Budget Information
Bureau of DOJ Budget Office Staff. Privilege.
Firearms, Office Staff.
September Deliberative
2007” and Process Privilege.
subtitled
“Automated
Firearms System
Redesign BCP —
Responses to
Questions from
the Department
of Finance”
(Potentially
responsive to
RFP Nos. 53 &
66.)
18. 2-page Unknown, but Unknown, but May 8, 2011 Executive
document likely “Anson” likely “Anson” Privilege.
captioned “BCP | (a Budget Office | (a Budget Office
Concept Paper — | analyst) and analyst) and Official
APPS, Response | Bureau of Bureau of Information
to Anson’s Firearms staff Firearms staff Privilege.
Questions.”

Deliberative
(Potentially Process Privilege.
responsive to
RFP Nos. 64 &
65.)
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19. 2-page Unknown, but Unknown, but May 8, 2011 Executive
document likely “Anson” | likely “Anson” Privilege.
captioned “BCP | (a Budget Office | (a Budget Office
Concept Paper — | analyst) and analyst) and Official
APPS, Response | Bureau of Bureau of Information
to Anson’s Firearms staff Firearms staff Privilege.
Questions.”

Deliberative
(Potentially Process Privilege.
responsive to
RFP Nos. 64 &
65.)
20. 15-page Assemblymember | The interlineated | Agenda date: Attorney-Client
Agenda of Gil Cedillo, with | notes were April 25,2012 Privilege.
Assembly interlineated intended for the
Budget notes by DOJ Executive Attorney Work
Subcommittee Budget Office Office, including Product.
No. 5 on Public | staff and DOJ attorneys
Safety, with attorneys Executive
interlineated Privilege.
notes '

Official
(Potentially Information
responsive to Privilege.
RFP Nos. 74 &
75.) Deliberative

Process Privilege.
21. 4-pages of | Unknown, but Unknown, but Approx. 2010- Executive
notes in the form | likely the likely the- 2011 Privilege.
of questions and | Legislative Legislative
answers titled Analyst’s Office, | Analyst’s Office, Official
“DLE or legislative or legislative Information
Restoration” budget staff, and | budget staff, and Privilege.

DOJ Budget DOJ Budget
(Potentially | Office staff Office staff Deliberative
responsive to Process Privilege.
RFP Nos. 74 &
75.)
3
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22. 4-page Unknown, but Unknown Approx. 2011 Executive
document titled | likely Budget Privilege.
“Analysis of Office Staff
Problem” and Official
concerning a Information
Budget Change Privilege.
Proposal (BCP)
Deliberative
(Potentially Process Privilege.
responsive to
RFP Nos. 74 &
75.)
23. 4-page Unknown, but Unknown, but Approx. 2009- Executive
document of likely the likely the 2010 Privilege.
notes in the form | Legislative Legislative
of questions and | Analyst’s Office, | Analyst’s Office, Official
answers or legislative or legislative Information
budget staff, and | budget staff, and Privilege.
(Potentially DOJ Budget DOJ Budget
responsive to Office staff Office staff Deliberative
RFP Nos. 74 & Process Privilege.
75.)
24. 101-page Various DOJ Executive | December 2010 | Attorney-Client
document titled | Department of Office Privilege.
“Transition Justice staff,
Report” including Attorney Work
attorneys Product.
(Potentially
responsive to Executive
RFP Nos. 74 & Privilege.
75.)
Official
Information
Privilege.
Deliberative
Process Privilege.
4
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KAMALA D. HARRIS
Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL, State Bar No. 197335
Deputy Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 322-9041

Fax: (916) 324-8835

E-mail: Anthony.Hakl@doj.ca.gov

Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667
MARK MID LAM, JAMES BASS, and

CALGUNS SHOOTING SPORTS DEFENDANTS ATTORNEY GENERAL

"ASSOCIATION, - | KAMALA HARRIS AND BUREAU OF

FIREARMS CHIEF STEPHEN
Plaintiffs and Petitioners, | LINDLEY’S AMENDED RESPONSES

.| TO REQUESTS FOR ADMISSIONS
v. (SET ONE)

KAMALA HARRIS, in Her Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, JOHN
CHIANG, in his official capacity as State
Controller, and DOES 1-10,

Defendants and Respondents.

PROPOUNDING PARTY: PLAINTIFFS

RESPONDING PARTY: DEFENDANTS ATTORNEY GENERAL KAMALA
HARRIS AND BUREAU OF FIREARMS CHIEF -
STEPHEN LINDLEY

SET NUMBER: ONE

1

Defendants Attorney General Kamala Harris and Bureau of Firearms Chief Stephen Lindley’s
Amended Responses to Requests for Admissions (Set One) (34-2013-80001667)
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RESPONSE TO REQUEST FOR ADMISSION NO. 3:

Admitted.

REQUEST FOR ADMISSION NO. 5:
Admit that a General Fund special account other than the DROS SPECIAL ACCOUNT

was the source of some funds used by APPS between 2005 and 2014 (inclusive).
RESPONSE TO REQUEST FOR ADMISSION NO. 5:

Admitted.
REQUEST FOR ADMISSION NO. 6:

Admit that APPS has been funded by no source other than: 1) the GENERAL FUND (as
used herein, the term “GENERAL FUND?” refers to the General Fund for the state of California,
excluding any special accounts that are normally considered to be within the General Fund) and
2) the DROS SPECIAL ACCOUNT.

RESPONSE TO REQUEST FOR ADMISSION NO. 6:

Denied.
REQUEST FOR ADMISSION NO. 7:
Admit that when deposited into the DROS SPECIAL ACCOUNT, money collected as

DROS FEES (as used herein, “DROS FEE(S)” refers to the charge collected pursuant to
SECTION 28225) is not segregated in any way from funds obtained from non-DROS FEE

sources.

3

Defendants Attorney General Kamala Harris and Bureau of Firearms Chief Stephen Lindley’s
Amended Responses to Requests for Admissions (Set One) (34-2013-80001667)
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Glossary of Budget Terms

The following budgetary terms are used frequently get presentation in the Governor's Budget. (See
throughout the Governor's Budget, the Governor’'s  Proposed New Positions.)

Budget Summary and the annual Budget (Appro-

priations) Bill. Definitions are provided for terminol- Balance Available:

ogy which is common to all publications. For defi-
nitions of terms unique to a specific program area,
please refer to the individual budget presentation
of interest.

Generally, the portion of a fund balance which is
available for appropriation. It is the excess of assets
of a fund over its liabilities and reserves; or com-
monly called amount available for appropriation. It
Administration Program: is also the unobligated balance of an appropria-
tion.

The general program name used by departments
for an accounting of central management costs
such as the Director’s Office, Legal Office, Person-E=
nel Office, Accounting and Business Services func-
tions that generally serve the whole department,
i.e., indirect or overhead costs.

"Administration-distributed’’ is the general pro-
gram name for the distribution of indirect costs to
the direct program activities of a department. In ¢
most departments, all administrative costs are dis-
tributed to other programs.

Allocation: A plan of operation for a specific period of time
o . L expressed in financial terms. A program budget
A distribution of funds, or an expenditure limit es-  oxpresses the operating plan in terms of the costs of
tablished for an organizational unit or function. activities to be undertaken to achieve specific
Appropriation: goals and objectives. A traditional budget ex-
presses the plan in terms of the costs of the goods
or services to be used to perform specific functions.

Budget, Program/Traditional:

An authorization from a specific fund to a specific
agency or program to make expenditures/incur
obligations for a specified purpose and period of The Governor’s Budget is primarily a program bud-
time. The Budget Act contains many appropria- get. However, a summary of proposed expendi-
tions, or items. These appropriation items are limited  tures for goods and services (Summary by Object) is
to one year, unless otherwise specified. Appropria- included for State Operations.

tions are made by the Legislature in the annual .

Budget Act and in other legislation. Continuous Budget Bill/Act:

appropriations (see definition below) can be pro-
vided for by legislation or the California Constitu-
tion.

The initial Budget Bill is prepared by the Department
of Finance and is submitted to the Legislature in
January accompanying the Governor's Budget. It
Augmentation: is the Governor's proposal for spending authoriza-
tion for the subsequent fiscal year. The Constitution
requires the Legislature to pass the Budget Bill and
forward it by June 15 to the Governor for signature.
After signature by the Governor, the Budget Bill
Authorized Positions: becomes the Budget Act. The Budget Act is the
main legal authority to spend or obligate funds.

An increase to an appropriation as provided by
various control sections, Budget Bill language, or
legislation.

Those ongoing positions approved in the final bud-
get of the preceding year less positions abolished  gydget Change Proposal (BCP):

because of continued, extended vacancy. The

detail of authorized positions by classification is A BCP is a proposal to change the level of service
published in the Salaries and Wages Supplement or funding sources for activities authorized by the
for state organizations. Changes in authorized po- Legislature, or to propose new program activities
sitions are listed following each department’s bud- not currently authorized.

Appendix 2
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Finance Glossary of Accounting and Budgeting Terms

The following terms are used frequently throughout the Governor’s Budget, the Governor's Budget
Summary, the annual Budget (Appropriations) Bill, and other documents. Definitions are provided for
terms that are common to many of these publications. For definitions of terms unique to a specific
program area, please refer to the individual budget presentation. Certain terms may be interpreted or
used differently depending on the context, the audience, or the purpose.

Abatement

A reduction to an expenditure that has already been made. In state accounting, only specific types of
receipts are accounted for as abatements, including refund of overpayment of salaries, rebates from
vendors or third parties for defective or returned merchandise, jury duty and witness fees, and property
damage or loss recoveries. (See SAM 10220 for more detail.)

Abolishment of Fund

The closure of a fund pursuant to the operation of law. Funds may also be administratively abolished
by the Department of Finance with the concurrence of the State Controller's Office. When a special
fund is abolished, all of its assets and liabilities are transferred by the State Controller's Office to
successor fund, or if no successor fund is specified, then to the General Fund. (GC 13306, 16346.)

Accruals

Revenues or expenditures that have been recognized for that fiscal year but not received or disbursed
until a subsequent fiscal year. Annually, accruals are included in the revenue and expenditure
amounts reported in departments’ budget documents and year-end financial statements. For
budgetary purposes, departments’ expenditure accruals also include payables and outstanding
encumbrances at the end of the fiscal year for obligations attributable to that fiscal year.

Accrual Basis of Accounting

The basis of accounting in which transactions are recognized in the fiscal year when they occur,
regardless of when cash is received or disbursed. Revenue is recognized in the fiscal year when
earned, and expenditures are recognized in the fiscal year when obligations are created (generally
when goods/services are ordered or when contracts are signed). Also referred to as the full accrual
basis of accounting.

Administration
Refers to the Governor's Office and those individuals, departments, and offices reporting to it (e.g., the
Department of Finance).

Administration Program Costs

The indirect cost of a program, typically a share of the costs of the administrative units serving the
entire department (e.g., the Director's Office, Legal, Personnel, Accounting, and Business Services).
"Distributed Administration" costs represent the distribution of the indirect costs to the various program
activities of a department. In most departments, all administrative costs are distributed. (See also
“Indirect Costs” and “Statewide Cost Allocation Plan.”)

Administratively Established Positions

Positions authorized by the Department of Finance during a fiscal year that were not included in the
Budget and are necessary for workload or administrative reasons. Such positions terminate at the end
of the fiscal year, or in order to continue, must meet certain criteria under Budget Act Control

Section 31.00. (SAM 6406, CS 31.00.)

Agency

A legal or official reference to a government organization at any level in the state organizational
hierarchy. (See the UCM for the hierarchy of State Government Organizations.)
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Assembly

California's lower house of the Legislature composed of 80 members. As a result of Proposition 140
(passed in 1980) and Proposition 28 (passed in 2012), members elected in or after 2012 may serve

12 years in the Legislature in any combination of four-year state Senate or two-year state Assembly
terms. Prior to Proposition 28, Assembly members could serve two-year terms and a maximum of three
terms. (Article IV, § 2 (a).)

Audit

Typically a review of financial statements or performance activity (such as of an agency or program) to
determine conformity or compliance with applicable laws, regulations, and/or standards. The state has
three central organizations that perform audits of state agencies: the State Controller's Office, the
Department of Finance, and the California State Auditor's Office. Many state departments also have
internal audit units to review their internal functions and program activities. (SAM 20000, etc.)

Augmentation

An increase to a previously authorized appropriation or allotment. This increase can be authorized by
Budget Act provisional language, control sections, or other legislation. Usually a Budget Revision or an
Executive Order is processed to implement the increase.

Authorized
Given the force of law (e.g., by statute). For some action or quantity to be authorized, it must be
possible to identify the enabling source and date of authorization.

Authorized Positions

As reflected in the Governor’s Budget (Expenditures by Category and Changes in Authorized Positions),
corresponds with the “Total, Authorized Positions” shown in the Salaries and Wages Supplement
(Schedule 7A).

In these documents, for past year, authorized positions represent the number of actual positions filled
for that year. For current year, authorized positions include all regular ongoing positions approved in the
Budget Act for that year, less positions abolished by the State Controller per Government Code

section 12439, adjustments to limited term positions, and positions authorized in enacted legislation.
For budget year, the number of authorized positions is the same as current year except for adjustments
to remove expiring positions. (GC 19818, SAM 6406.)

Availability Period

The time period during which an appropriation may be encumbered (i.e., committed for expenditure),
usually specified by the law creating the appropriation. If no specific time is provided in legislation, the
period of availability is three years. Unless otherwise provided, Budget Act appropriations are available
for one year. However, based on project phase, capital outlay projects may have up to three years to
encumber. An appropriation with the term "without regard to fiscal year" has an unlimited period of
availability and may be encumbered at any time until the funding is exhausted.

(See also "Encumbrances.")

Balance Available

In regards to a fund, it is the excess of resources over uses. For budgeting purposes, the balance
available in a fund condition is the carry-in balance, net of any prior year adjustments, plus revenues
and transfers, less expenditures. For accounting purposes, the balance available in a fund is the net of
assets over liabilities and reserves that are available for expenditure.

For appropriations, it is the unobligated, or unencumbered, balance still available.

Baseline Adjustment
Also referred as Workload Budget Adjustment. (See “Workload Budget Adjustment.”)
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Unscheduled Reimbursements

Reimbursements collected by an agency that were not budgeted and are accounted for by a separate
reimbursement category of an appropriation. To expend unscheduled reimbursements, a budget
revision must be approved by the Department of Finance, subject to any applicable legislative reporting
requirements (e.g., CS 28.50).

Urgency Statute/Legislation

A measure that contains an “urgency clause” requiring it to take effect immediately upon the signing of
the measure by the Governor and the filing of the signed bill with the Secretary of State. Urgency
statutes are generally those considered necessary for immediate preservation of the public peace,
health or safety, and such measures require approval by a two-thirds vote of the Legislature, rather than
a majority. (Article 1V, § 8 (d)). However, the Budget Bill and other bills providing for appropriations
related to the Budget Bill may be passed by a majority vote to take effect immediately upon being
signed by the Governor or upon a date specified in the legislation. (Article IV § 12 (e) (1).)

Veto
The Governor's Constitutional authority to reduce or eliminate one or more items of appropriation while
approving other portions of a bill. (Article IV, §10 (e); SAM 6345.)

Victim Compensation and Government Claims Board, California

An administrative body in state government exercising quasi-judicial powers (power to make rules and
regulations) to establish an orderly procedure by which the Legislature will be advised of claims against
the state when no provision has been made for payment. This board was known as the Board of
Control prior to January 2001. The rules and regulations adopted by the former Board of Control are in
the California Code of Regulations, Title 2, Division 2, Chapter 1.

Warrant

An order drawn by the State Controller directing the State Treasurer to pay a specified amount, from a
specified fund, to the person or entity named. A warrant generally corresponds to a bank check but is
not necessarily payable on demand and may not be negotiable. (SAM 8400 et seq.)

Without Regard To Fiscal Year (WRTFY)
Where an appropriation has no period of limitation on its availability.

Working Capital and Revolving Fund

For legal basis accounting purposes, fund classification for funds used to account for the transactions
of self-supporting enterprises that render goods or services for a direct charge to the user, which is
usually another state department/entity. Self-supporting enterprises that render goods or services for a
direct charge to the public account for their transactions in a Public Service Enterprise Fund.

Workload

The measurement of increases and decreases of inputs or demands for work, and a common basis for
projecting related budget needs for both established and new programs. This approach to BCPs is
often viewed as an alternative to outcome or performance based budgeting where resources are
allocated based on pledges of measurable performance.
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Laura Quesada, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On April 25, 2016, the foregoing document(s) described as

DECLARATION OF SCOTT M. FRANKLIN IN SUPPORT OF MOTION TO COMPEL
FURTHER RESPONSES TO REQUEST FOR PRODUCTION, SET THREE,
PROPOUNDED ON DEFENDANTS KAMALA HARRIS AND STEPHEN LINDLEY

on the interested parties in this action by placing
[ ] the original
[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Kamala D. Harris, Attorney General of California
Office of the Attorney General

Anthony Hakl, Deputy Attorney General

1300 I Street, Suite 1101

Sacramento, CA 95814

(BY MAIL) As follows: Iam "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.

Executed on April 25, 2016, at Long Beach, California.

X (VIA OVERNIGHT MAIL ) As follows: I am "readily familiar" with the firm's practice

of collection and processing correspondence for overnight delivery by UPS/FED-EX.
Under the practice it would be deposited with a facility regularly maintained by UPS/FED-
EX for receipt on the same day in the ordinary course of business. Such envelope was
sealed and placed for collection and delivery by UPS/FED-EX with delivery fees paid or
provided for in accordance with ordinary business practices.

Executed on April 25, 2016, at Long Beach, California.

(PERSONAL SERVICE) I caused said document(s) to be personally delivered by a
courier to each addressee.
Executed on April 25, 2016, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic

transmission. Said transmission was reported and completed without error.
Executed on April 25, 2016, at Long Beach, California.
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C.D. Michel — S.B.N. 144258

Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER, )  CASE NO. 34-2013-80001667
MARK MIDLAM, JAMES BASS, and )
CALGUNS SHOOTING SPORTS ) NOTICE OF MOTION AND MOTION TO
ASSOCIATION, ) COMPEL FURTHER RESPONSES TO
)  SPECIAL INTERROGATORIES, SET
Plaintiffs and Petitioners, ) THREE, PROPOUNDED ON
) DEFENDANTS KAMALA HARRIS AND
Vs. ) STEPHEN LINDLEY; MEMORANDUM IN
) SUPPORT THEREOF
KAMALA HARRIS, in Her Official )
Capacity as Attorney General for the State )
of California; STEPHEN LINDLEY, in His )
Official Capacity as Acting Chief for the )
California Department of Justice, BETTY )
YEE, in Her Official Capacity as State )
Controller for the State of California, and )
DOES 1-10. ) Date: 10/28/16
) Time: 9:00 a.m.
Defendants and Respondents. ) Dept.: 31
)

Action filed: 10/16/2013

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on October 28, 2016, at 9:00 a.m. or as soon thereafter as
the matter may be heard, in Department 31 of the Sacramento County Superior Court, located at
720 9th Street, Sacramento, CA 95814, Plaintiffs/Petitioners David Gentry, James Parker, Mark
Midlam, James Bass, and Calguns Shooting Sports Association (collectively “Plaintiffs”) will and
hereby do move this Court for an order compelling Defendants/Respondents Kamala Harris and

Stephen Lindley (collectively “Defendants™) to produce further responses to Plaintiffs’ Special

i
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Interrogatories, Set Three, propounded on Defendants on September 4, 2015.

This Motion is brought pursuant to Code of Civil Procedure sections 2030.220,
subdivision (a), and 2030.300, subdivisions (a)(1) and (a)(3), on the grounds that Defendants have
provided interrogatory responses that include unfounded objections and statements that are
evasive and incomplete. A declaration in conformance with Code of Civil Procedure section
2016.040 is provided herewith.

This Motion is based upon this notice, the attached memorandum of points and
authorities, the Request for Judicial Notice, the supporting Declaration of Scott M. Franklin, the
separate statement of disputed issues concurrently served and filed with this Motion, all papers
and pleadings currently on file with the Court, and such oral and documentary evidence as may be
presented to the Court at the time of the hearing.

Please take further notice that pursuant to Local Rule 1.06(A), the Court will make a
tentative ruling on the merits of this matter by 2:00 p.m., the Court day before the hearing. The
complete text of the tentative rulings for the department may be downloaded off the Court’s
website. If the party does not have online access, they may call the dedicated phone number for
the department referenced in the local telephone directory between the hours of 2:00 p.m. and
4:00 p.m. on the court day before the hearing and receive the tentative ruling. If you do not call
the Court and the opposing party by 4:00 p.m. the court day before the hearing, no hearing will be
held.

Dated: April 25, 2016 MICHEL & ASSOCIATES, P.C.

Lo f—

/%ott M Franklin, Attorney for Plaintiffs
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I. INTRODUCTION

This Motion concerns Defendants’ responses to Plaintiffs’ Special Interrogatory (“SI”)
Nos. 25, 29, and 30. Because Defendants’ responses are improperly evasive and their boilerplate
objections are without merit, this Motion should be granted.

II. STATEMENT OF FACTS

A. Factual Background of this Case

This case concerns the California Department of Justice’s (the “Department™) use of
money collected under the guise of the Dealers’ Record of Sale (“DROS”) fee and placed in the
DROS Special Account. (Compl. § 1.) The Department uses money from the DROS Special
Account to fund law enforcement activities based on data produced by the Armed and Prohibited
Person System (“APPS™), e.g., special agents traveling to a residence to seize firearms from a
person identified by way of APPS. (Zd. Y 6-7.) And yet, it appears the Defendants are using
DROS fee money to fund general law enforcement activities that are, at most, tangentially related
to APPS.? Plaintiffs claim, among other things, that the Department has failed to properly set the
amount of the DROS fee and that the Department is illegally imposing a tax via the DROS fee.
(Id. 17 96,110.)
B. History of the Current Discovery Dispute

Plaintiffs served a third set of SIs on Defendants on September 4, 2015. (Declaration of
Scott M. Franklin in Support of Motion to Compel Further Responses to Special Interrogatories,
Set Three, Propounded on Defendants Kamala Harris and Stephen Lindley [the “Franklin Decl.”]
9 2.) Pursuant to a courtesy extension granted by Plaintiffs, Defendants provided responses on
October 19, 2015. (Id. § 3.) Soon thereafter, Plaintiffs’ counsel evaluated the responses and
determined them to be insufficient, and accordingly, he sent a letter to Defendants’ counsel on
December 14, 2015, explaining in detail how the responses provided were insufficient. (Id. ] 4.)

Counsel for the parties telephonically discussed the sufficiency of Defendants’ responses on

! The APPS database is derived by cross-checking certain governmental records
with the intent of identifying people who obtained a firearm legally but then kept the
firearm after becoming legally ineligible to do so. (Compl. § 66.)

? See supra Section III.B.
1
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December 16, 2016, and Defendants’ counsel ultimately agreed to consider providing amended
responses. (/d. §5.)

On January 22, 2016, Defendants provided an amended response to relevant discovery.
(Franklin Decl. § 6.) And on January 29, 2016, Defendants provided a second amended response
to the relevant discovery. (Id. § 7.) Nonetheless, Plaintiffs thereafter still believed Defendants had
not propetly responded to several Sls, so Plaintiffs’ counsel sent a second meet-and-confer letter
to Defendants counsel on February 19, 2016. (Id. § 8.) Defendants provided a third amended
response to the relevant discovery on March 25, 2016. (Id. 9.) As a result of the parties good
faith meet-and-confer efforts, all of Defendants’ disputed responses have been resolved except the
three that are the basis for this Motion. (/d. § 10.) The Motion was filed within forty-five days of
the production of Defendants’ most recent response, and the parties have also agreed in writing to
a filing deadline of April 25, 2016, so this Motion is timely under Code of Civil Procedure section
2030.300, subdivision (c). (Id. §11.)

III. ARGUMENT
A. Standard for Compelling Further Responses to Interrogatories

“On receipt of a response to interrogatories, the propounding party may move for an order
compelling a further response if the propounding party deems that [the] answer to a particular
interrogatory is evasive or incomplete [or if a]n objection to an interrogatory is without merit or
too general.” (Code Civ. Proc., § 2030.300, subd. (2)(1)-(3).)’ Evasive and incomplete
interrogatory responses violate the responding party’s duty to provide responses that are “as
complete and straightforward as the information reasonably available to the responding party
permits.” (§ 2030.220(a); accord Guzman v. General Motors Corp. (1984) 154 Cal.App.3d 438,
442 [noting a responding party must “state the truth, the whole truth, and nothing but the truth in

answering written interrogatories™].)

177/

? All statutory cites are to the Code of Civil Procedure, except as expressly stated. 12
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B. Defendants Should Not be Allowed to Publically Tout Specific Cases as “APPS
Cases” without the Basis of Such Claim Being Subject to Reasonable Discovery

1. Background About the So-Called “APPS Cases” and Why the Department’s
Statements About them Are Relevant

The Department’s 2013-2014 Biennial Report’ includes a list of a dozen “[s]ignificant
APPS cases[.]” (Franklin Decl. § 12.) Some of the cases on the list appear to be within a
reasonable understanding of the term “APPS case[;]” e.g., when Department agents investigated
an APPS subject who had a prohibiting event (an involuntary mental health commitment) and
sixty-six handguns registered in his name, resulting in the seizure of over 200 firearms, that
definitely appears to be an “APPS case.” (/bid.) But the majority of the cases on the list, as
described, do not appear to have any reasonable connection to APPS. (/bid.) If non-APPS cases
are being funded via the DROS fee, or non-APPS cases are being portrayed as APPS successes to
justify spending DROS fee money on APPS, either would be relevant to how the Department is
obtaining and using money from the DROS Special Account—the core issue in this Action.
(Compl. 9 95-100, passim.)

In light of the apparent disconnect between the so-called “APPS cases” and the
implementation of APPS, Defendants propounded interrogatories seeking an explanation as to
why two specific “APPS cases[,]” as described, have no connection to APPS. As to SI No. 29,
that “APPS case” was not based on a “hit” in the APPS system being investigated, it resulted
from an anonymous tip that a felon was working at a shooting range. (Sep. Statement at p. 4.) The
fact that a felon worked at a shooting range does not implicate APPS at all; in fact, nothing in the
description of this “APPS case” refers to the Department removing firearms identified via APPS
from the felon. (/d. at pp. 4-5)

Similarly, in SI No. 30 the “APPS case” concerned an alleged “straw purchase” whereby a
non-prohibited person legally bought a firearm and then provided that firearm to a prohibited
person. (Id. at p. 5.) Again, as described, this activity has nothing to do with APPS. The firearm
that was the subject of the alleged straw purchase would not have given a “hit” as to the alleged

straw purchaser, as he was not the recorded purchaser. If the Department was specifically

* The Department is statutorily required to provide a “written report of its
activities” to the Governor every other year. (Gov. Code, § 11091.) 12
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following up on the straw purchase, then by definition, APPS was not involved, as it was the legal
purchaser, not the intended ultimate recipient (the prohibited person), that was “associated” with
the relevant firearm in the firearm transfer records cross-checked via APPS.

During the meet-and-confer process, Plaintiffs’ counsel indicated that, if the “APPS cases”
discussed in SI Nos. 29 and 30 were ongoing, that might impact the analysis of whether
information related thereto was privileged under Evidence Code section 1040. (Franklin Decl.

9 8.) Defendants’ counsel responded that “the investigations referred to in those interrogatories
are not ongoing[, but that n]evertheless, [D]efendants stand on their objections.” (/bid.)

2. Defendants’ Boilerplate Objections Are Without Merit

Defendants provided the same objections to Interrogatories No. 29 and 30, viz., that the
information sought is irrelevant, and they conflict with the work product doctrine and the
attorney-client, official information, law enforcement, and executive privileges. (Sep. Statement
at pp. 4-5). In reality, these objections boil down to a relevancy-based objection (which is clearly
defeated infra in Section II1.B.2.iii.) and: (1) an attorney-client privilege-based objection, (2) an
attorney work product doctrine-based objection, and (3) an Evidence Code section 1040 official
information-based objection. (See Marylander v. Superior Court (2000) 81 Cal.App.4th 1119,
1126 [re-affirming that, in litigation, Evidence Code section 1040 “represents the exclusive means
by which a public entity may assert a . . . privilege based on the necessity for secrecy”].) The
objections are all unfounded and should be ignored.

1. Defendants’ Attorney-Client Privilege Claim Is Without Merit

California Evidence Code section 954 states that a client may refuse to disclose (1)
confidential communications (2) between the client and the attorney. Evidence Code section 954
only applies to communications; the attorney-client privilege does not apply to facts, even if the
facts are mentioned in, or relevant to, an attorney-client communication. (See Benge v. Superior
Court (1982) 131 Cal.App.3d 336, 349.) Furthermore, the privilege does not apply to
communications between an attorney and a client regarding business advice, i.e., advice outside
the normal scope of legal services provided by an attorney. (See Costco Wholesale Corp. v.

Superior Court (2009) 47 Cal.4th 725, 735.) Finally, the privilege does not apply to where it has

12
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been waived by the disclosure of a significant part of the relevant communication. (Evid. Code, §
912(a); see Southern Cal. Gas Co. v. California Pub. Util. Com. (1990) 50 C.3d 31, 46 [holding
that a “significant part” means disclosure of enough substantive information as to reveal the
specific content of the alleged confidential communication].)

Defendants’ bare attorney-client objection fails on its face, as Defendants provide no
factual information as to how the information sought falls within Evidence Code section 954’s
definition of attorney-client communications. On the other hand, the Biennial Report’s discussion
of “APPS cases” provides sufficient evidence that Defendants’ attorney-client objection must fail.

First, there is no dispute that the Department made factual statements identifying that the
two cases at issue are “APPS cases.” Disclosure of the facts upon which those statements were
made—if any—does not require the disclosure of any communication, even assuming the relevant
facts were discussed as part of an attorney-client communication. (Benge, supra, 131 Cal.App.3d
at 349.) “[TThe attorney-client privilege only protects disclosure of communications between the
attorney and the client; it does not protect disclosure of underlying facts which may be referenced
within a qualifying communication.” (State Farm Fire & Casualty Co. v. Superior Court (1997)
54 Cal.App.4th 625, 639.) Indeed, if these two cases were truly “APPS cases,” then (1) the
information analysts who processed the relevant APPS data after a “hit,” and (2) the special
agents who did the fieldwork described in the Biennial Report would all be privy to the relevant
facts without any communication with a Department lawyer. (See Compl. | 66, 68 [discussing
how APPS works and that how law enforcement uses certain funds on APPS-related law
enforcement activities].) That is, the pertinent information would exist outside any attorney-client
communication wherein the information was discussed. The Department does not get to cloak this
operational information in the attorney-client privilege just because the information may have
been known to an attorney in the Department. (See Costco Wholesale Corp. v. Superior Court,
supra, 47 Cal.4th at 735.)

Second, the publication of the fact that a case is an “APPS case” requires no legal advice,
so Defendants’ attorney-client privilege claim is dubious. Whether or not the two salient cases

were based on, or somehow used, APPS data is not a question that an attorney would have an

12
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