


DATE

10/16/2013
02/17/2015

02/17/2015

02/17/2015

02/17/2015

03/06/2015

04/06/2015

04/14/2015

04/14/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME 1
Petition for Writ of Mandate

Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Respondents’ Answer to Complaint for Declaratory
and Injunctive Relief and Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Su]plgort of
Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

PAGE

26
48

61

139

152

230

238

255

266

1394



DATE

04/20/2015

05/01/2015

05/01/2015

05/04/2015

05/04/2015

05/04/2015

05/04/2015

05/05/2015

05/11/2015

05/19/2015

05/19/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Stipulation and Joint Application Re: Expedited
Dispute Resolution Procedure Re: Documents
Withheld Under Privilege Claims in Response to
Plaintiffs’ Requests for Production of Documents
(Set One), Propounded on Defendants Kamala
Harris and Stephen Lindley; Order

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Memorandum of Points and
Authorities in Support of Motion for Judgment on
the Pleadings

VOLUME II

Brief in Support of Request for Production of
Withheld Documents via Expedited Disputed
Resolution Procedure; [Proposed] Order

Declaration of Scott M. Franklin in Support of
Request for Production of Withheld Documents via
Expedited Disputed Resolution Procedure

Defendants’ Brief Regarding In Camera Discovery
Proceeding

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera Discovery
Proceeding

Corrected Plaintiffs’ Brief in Support of Request for
Production of Documents via Expedited Dispute
Resolution Procedure

Plaintiffs’ Reply to Defendants’ Brief Regarding In
Camera Discovery Proceedings

Plaintiffs’ Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

PAGE

274

276

279

317

327

372

390

395

404

408

421

1395



DATE

05/29/2015

06/01/2015

06/02/2015

07/20/2015
08/07/2015

08/07/2015
08/31/2015

12/30/2015

01/22/2016

01/22/2016

01/22/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Ruling on Request for Production of Withheld
Documents via Expedited Dispute Resolution
Procedure

Plaintiffs’ Request for Judicial Notice in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

Order After Hearing

Plaintiffs’ Supplemental Brief in Response to Order
of July 20, 2015

Defendants’ Supplemental Brief

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to Compel
Additional Responses to Form Interrogatories, and
Motion to Compel Further Responses to Request
for Admissions

First Amended Complaint for Declaratory and
Injunctive Relief and Petition for Writ of
Mandamus

Stipulation Re: Expedited Dispute Resolution
Procedure Regarding Disputed Discovery
Responses Previously Deemed Moot and Renewed
Motions Currently Scheduled for Hearing on
February 19, 2016

VOLUME III

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Requests for Admissions, Set One, Propounded on
De%endants Kamala Harris and Stephen Lindley

PAGE

509

518

523

528
533

539
547

551

579

612

620

1396



DATE

01/22/2016

01/22/2016

01/25/2016

01/25/2016

01/29/2016

04/20/2016

04/20/2016

04/25/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

VOLUME IV

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Request for Admissions, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Form Interrogatories, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Respondents’ Answer to First Amended Complaint
and Petition for Writ of Mandamus

Joint Statement Identifying Specific Discovery
Requests at Issue Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed Moot and
Renewed Motions

VOLUME V

Appendix of Discovery Request and Disputed
Responses Thereto Re: Joint Statement Concerning
Renewed Discovery

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Requests for Production, Set
Three, Propounded on Defendants Kamala Harris

and Stefphen Lindley; Memorandum in Support
Thereo

PAGE

805

840

1025

1058

1084

1093

1138

1145

1397



DATE

04/25/2016

04/25/2016

04/25/2016

04/25/2016

04/25/2016

05/31/2016

10/17/2016

10/17/2016

10/17/2016

10/21/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Request
for Production of Documents, Set Three
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Production, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala Harris
and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three Propounded on
Defendants Kamala Harris and Stephen Lindley

Ruling on Submitted Matter: Renewed Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel Further
Responses to Request for Admissions

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of Stephen Lindley in Support of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of David Harper in S_utpport of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Response to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

PAGE

1166

1171

1206

1224

1228

1273

1281

1296

1301

1308

1398



DATE

10/21/2016

10/21/2016

11/04/2016

03/15/2017

05/24/2017

06/08/2017
06/12/2017

06/13/2017

06/13/2017

06/13/2017

06/13/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen Lindley
in Support of Defendants’ Opposition to Plaintiffs’
Motions to Compel

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

Stipulation Re: Bifurcation and Setting Partial
Merits Hearing; Order

Amended Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order

Second Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Stipulation and Order Re: Bifurcation

Notice of Motion for Adjudication of Plaintiffs’ Fifth
and Ninth Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion and Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Pursuant to the Bifurcation Order of November 4,
2016

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

VOLUME VI

Memorandum of Points and Authorities in Support
of Defendants’ Motion for Summary Adjudication
as to the Fifth and Ninth Causes of Action

Separate Statement of Undisputed Facts in

Support of Defendants’ Motion for Summary

ﬁdj.udlcatlon as to the Fifth and Ninth Causes of
ction

PAGE

1320

1331

1342

1350

1353

1357
1360

1363

1389

1418

1446

1399



DATE

06/13/2017

06/13/2017

06/14/2017

06/14/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
t(]) the Fifth and Ninth Causes of Action [Part 1 of
2

VOLUME VII

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
g]) the Fifth and Ninth Causes of Action [Part 2 of

VOLUME VIII

Declaration of Scott M. Franklin in Support of
Motion for Adjudication of Plaintiffs’ Fifth and
Ninth Causes of Action Pursuant to Bifurcation
Order of November 4, 2016

Plaintiffs’ Separate Statement in Support of Motion
for Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to Bifurcation Order of
November 4, 2016

VOLUME IX

Memorandum of Points and Authorities in Support
of Plaintiffs’ Opposition to Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Plaintiffs’ Separate Statement in Opposition to
Defendants’ Motion for Summary Adjudication

Plaintiffs’ Evidence in Opposition to Defendants’
Motion for Summary Adjudication; Declaration of
Scott M. Franklin in Support of Plaintiffs’
ngosition to Defendants’ Motion for Summary
Adjudication

Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for Adjudication

PAGE

1452

1663

1893

2148

2188

2210

2220

2241

2252

1400



DATE

06/30/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

08/03/2017

08/09/2017

10/12/2017

10/12/2017

10/12/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Suo{)port of
Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Reply in Support of Plaintiffs’ Motion for
Adjudication of Fifth and Ninth Causes of Action

Request for Judicial Notice in Support of Plaintiffs’
N%(Xion for Adjudication of Fifth and Ninth Causes
of Action

VOLUME X

Supplemental Declaration of Scott M. Franklin in
Sufpﬁort of Plaintiffs’ Motion for Adjudication of
Fifth and Ninth Causes of Action

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Defendants’ Response to Plaintiffs’ Additional
Material Facts

Tentative Ruling on Motions for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Ruling on Submitted Matter: Motions for
Adjudication of Plaintiffs’ Fifth and Ninth Causes
of Action

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Request for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

PAGE

2275

2417

2432

2461

2492

2503

2508

2516

2527

2530

2548

1401



DATE

10/12/2017

10/12/2017

10/12/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/23/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Special Interrogatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of Motion to
Compel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Plaintiffs’ Amended Notice of Motion to Compel
Additional Responses to Request for Admissions
(Set Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Requests for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs Amended Notice of Motion to Compel
Additional Responses to Special Interrogatories
(Set Four) Propounded on Defendants Xavier

Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Special Interrggatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

PAGE

2564

2567

2581

2597

2600

2603

2607

2610

2614

1402



DATE

10/27/2017

10/27/2017

11/03/2017

11/03/2017

01/30/2018

01/30/2018

02/20/2018

02/20/2018

03/01/2018
05/31/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motions to Compel
Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Reply in Support of Motions
to 8ompel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Tentative Ruling on Motions to Compel Additional
Responses to Request for Admission (Set Three),
Special Interrogatories (Set Four), and for
Sanctions

Ruling on Motions to Compel Additional Responses
to Request for Admission (Set Three), Special
Interrogatories (Set Four), and for Sanctions

Plaintiffs’ Opening Trial Brief

VOLUME XI

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

VOLUME XII

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief

Reply in Support of Plaintiffs’ Opening Trial Brief

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for Writ of
Mandamus

PAGE

2641

2655

2672

2677

2683

2744

2959

3023

3251
3278

1403



DATE

05/31/2018

06/11/2018

06/15/2018

06/15/2018

06/21/2018

08/21/2018

12/04/2018

12/04/2018

12/24/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XIII

Declaration of Scott M. Franklin in Support of
Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive Relief
and Second Amended Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motion for
Leave to File a Second Amended Complaint

Plaintiffs’ Reply in Support of Motion for Leave to
File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus

Second Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for Leave
to File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Order Regarding Reserved Hearing Date of August
24, 2018 (Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus)

Plaintiffs’ Opening Trial Brief

VOLUME XIV

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

PAGE

3315

3373

3387

3402

3414

3419

3422

3478

3665

1404



DATE

12/24/2018

01/03/2019
03/04/2019

04/10/2019

04/10/2019
05/02/2019
06/04/2019
08/23/2019
10/08/2019

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XV

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief; Exhibits A-P

Reply in Support of Plaintiffs’ Opening Trial Brief
Ruling on Submitted Matter Re: Petition for Writ

of Mandate and Complaint for Declaratory and
Injunctive Relief—Remaining Causes of Action

VOLUME XVI

Order on Plaintiffs’ First Amendment Petition for
Writ and Complaint

Judgment

Notice of Entry of Judgment or Order
Notice of Appeal (Unlimited Civil Case)
Appellants’ Notice Designating the Record

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

PAGE

3727

3955
3981

4023

4042
4044
4048
4052
4057

1405



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
5 03/15/2017
16 08/23/2019
5 04/20/2016
2 05/04/2015
2 05/05/2015
6 06/13/2017
7 06/13/2017
12 02/20/2018
15 12/24/2018
9 06/30/2017
2 05/04/2015
5 10/17/2016

ALPHABETICAL

DOCUMENT

Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Appellants’ Notice Designating the Record

Appendix of Discovery Request and
Disputed Responses Thereto Re: Joint
Statement Concerning Renewed Discovery

Brief in Support of Request for Production

of Withheld Documents via Expedited

Bis uted Resolution Procedure; [Proposed]
rder

Corrected Plaintiffs’ Brief in Support of
Request for Production of Documents via
Expedited Dispute Resolution Procedure

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 1 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 2 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Opposition Brief

Declaration of Anthony R. Hakl in Support

of Defendants’ Opposition Brief; Exhibits A-

p

Declaration of Anthony R. Hakl in Support
of Opposition to Plaintiffs’ Motion for
Adjudication of the Fifth and Ninth Causes
of Action

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera
Discovery Proceeding

Declaration of David Harper in S.u}oport of
Defendants’ Opposition to Plaintiffs
Motions to Compel

PAGE

1350

4052
1138

317

395

1452

1663

3023

3727

2275

390

1301

1406



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
8 06/14/2017
13 05/31/2018
1 02/17/2015
1 02/17/2015
5 04/25/2016
5 04/25/2016
2 05/19/2015
10  10/12/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Motion for Adjudication of Plaintiffs
Fifth and Ninth Causes of Action Pursuant
to Bifurcation Order of November 4, 2016

Declaration of Scott M. Franklin in Support
of Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded

on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Production, Set Three,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Special Interrogatories, Set Three
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

PAGE

1893

3315

61

152

1171

1228

421

2548

1407



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
10 10/12/2017
10 10/13/2017
10 10/13/2017
11 01/30/2018
14 12/04/2018
5 10/21/2016
3 01/22/2016
4 01/22/2016

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Requests for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Special
Interrogatories géet Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Re{oly to Defendants’
Opposition to Plaintiffs’ Motions to Compel

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Requests for Admissions, Set
One, Propounded on Defendants Kamala
Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

PAGE

2581

2603

2610

2744

3478

1331

620

840

1408



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 04/14/2015
2 05/04/2015
5 10/17/2016
2 05/04/2015
1 05/01/2015
1 05/01/2015
5 06/13/2017
11 02/20/2018
14 12/24/2018
13 06/11/2018
1 04/06/2015
5 10/17/2016
10  10/23/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Reply in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Request for Production of Withheld
Documents via Expedited Disputed
Resolution Procedure

Declaration of Stephen Lindley in Sufpport
of Defendants’ Opposition to Plaintiffs
Motions to Compel

Defendants’ Brief Regarding In Camera
Discovery Proceeding

Defendants’ Memorandum of Points and
Authorities in Support of Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Defendants’ Opposition Brief

Defendants’ Opposition Brief

Defendants’ Opposition to Plaintiffs’ Motion
for Leave to File a Second Amended

Complaint

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

PAGE

266

327

1296

372

279

276

1389

2959

3665

3373

238

1281

2614

1409



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
2 05/29/2015
10  07/21/2017
9 06/30/2017
2 08/07/2015
2 12/30/2015
4 04/20/2016
16  04/10/2019
6 06/13/2017
9 06/30/2017
1 02/17/2015
1 02/17/2015

ALPHABETICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Defendants’ Response to Plaintiffs’
Additional Material Facts

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for
Adjudication

Defendants’ Supplemental Brief

First Amended Complaint for Declaratory
and Injunctive Relief and Petition for Writ
of Mandamus

Joint Statement Identifying Specific
Discovery Requests at Issue Re: Expedited
Dispute Resolution Procedure Regardin
Disputed Discovery Responses Previously
Deemed Moot and Renewed Motions

Judgment

Memorandum of Points and Authorities in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Memorandum of Points and Authorities in
Support of Plaintiffs’ Opposition to
Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action

Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded
on Defendants Kamala Harris and Stephen
Lindley; Memorandum of Points and
Authorities in Support

Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum of
Points and Authorities in Support

PAGE

509

2503

2252

539
551

1093

4042
1418

2188

48

139

1410



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
16  06/04/2019
16 05/02/2019
4 01/25/2016
4 01/25/2016
16  10/08/2019
5 06/13/2017
5 06/12/2017
9 06/30/2017
2 07/20/2015
16  04/10/2019
13 08/21/2018

ALPHABETICAL

DOCUMENT

Notice of Appeal (Unlimited Civil Case)
Notice of Entry of Judgment or Order

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Request for
Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen

Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Form
Interrogatories, Set One, Propounded on

Defendants Kamala Harris and Stephen
Lindley

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

Notice of Motion and Motion for
Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action
Pursuant to the Bifurcation Order of
November 4, 2016

Opposition to Plaintiffs’ Motion for
Agjudication of the Fifth and Ninth Causes
of Action

Order After Hearing

Order on Plaintiffs’ First Amendment
Petition for Writ and Complaint

Order Regarding Reserved Hearing Date of
August 24, 2018 (Plaintiffs’ Motion for
Leave to File Second Amended Complaint
for Declaratory and Injunctive Relief and
Second Amended Petition for Writ of
Mandamus)

PAGE

4048
4044
1025

1058

4057

1363

1360

2241

528
4023

3419

1411



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 10/16/2013
10 10/13/2017
10 10/13/2017
9 06/30/2017
5 10/21/2016
12 05/31/2018
10 10/12/2017
10 10/12/2017
10  10/13/2017

ALPHABETICAL

DOCUMENT

Petition for Writ of Mandate

Plaintiffs Amended Notice of Motion to
Compel Additional Responses to Special
Interrogatories (Set Four) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions
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INTRODUCTION

Plaintiffs are a firearms advocacy group and four individuals challenging the Dealer’s
Record of Sale (“DROS”) transaction fee, a $19.00 fee collected by the California Department of
Justice (“the Department” or “DOJ”) from potential firearms purchasers. At the suggestion of the
Court, and as agreed to by the parties, this motion by defendants the Attorney General and the
Acting Director of the Department’s Bureau of Firearms and the expected cross-motion by
plaintiffs are limited to the merits of the fifth and ninth causes of action of the first amended
complaint and petition for writ of mandate.

The fifth cause of action seeks a writ of mandate directing the Department to set the DROS
fee at an amount that is no more than necessary to fund authorized activities. Such relief'is
unwarranted because (1) plaintiffs’ request is untimely, (2) the Department has no ministerial
duty to act in the particular manner plaintiffs contend, and (3) the Department has already
satisfied its obligations in setting the DROS fee. About 13 years ago, after a required regulatory
process and review, the Department appropriately raised the fee to $19.00, where it has remained
despite the growing number of regulatory and enforcement responsibilities of the Department.

The ninth cause of action seeks declaratory and injunctive relief prohibiting the Department
from expending DROS fee revenues on what plaintiffs claim are unauthorized activities. Yet the
Department does not expend DROS fee revenues on any unauthorized activities, and plaintiffs’
argument to the contrary asks this Court to define “possession” (as used in the statute) in a way
that is wholly unsupported by its dictionary definition and thwarts the public safety purposes of
the statute.

Accordingly, and for the reasons detailed below, the Court should grant this motion and

dismiss plaintiffs’ fifth and ninth causes of action in their entirety.

FACTUAL AND LEGAL BACKGROUND
L SUMMARY OF RELEVANT CALIFORNIA FIREARMS LAWS

A. Dealer’s Record of Sale Transactions and Related Fees In General

When an individual purchases a firearm in California, state law generally requires that the

individual make the purchase through a licensed California firearms dealer. (Penal
8
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Code, § 26500.)* State law also requires that the purchaser provide certain personal information
on a Dealer’s Record of Sale document that the firearms dealer submits to the California
Department of Justice. (See §§ 28100, 28155, 28160 & 28205; see also Bauer v. Becerra (9th
Cir. June 1,2017, No. 15-15428)  F.3d __ [2017 WL 2367988, *1].)°

California law requires a mandatory 10-day waiting period before the firearms dealer can
deliver the firearm to the purchaser. (§ 26815.) During the waiting period, DOJ conducts a
firearms eligibility background check to ensure the purchaser is not legally prohibited from
possessing firearms. (§ 28220; see Bauer, 2017 WL 2367988, *1.) DOI retains information
regarding the sale or transfer of the firearm in the Automated Firearms System (AF S), a database
maintained by DOJ. (§ 11106.) Generally speaking, AFS contains information about registered
firearms, such as information regarding the person who owns a particular firearm and whether the
firearm is lost, stolen, found, under observation, destroyed, retained for official use, or held in
evidence while a case is pending. (/bid.)

In general, an individual purchasing a firearm from a licensed dealer must pay fees,
including a statutory $19 DROS fee intended to reimburse DOJ for a variety of specified costs, as
discussed further below. (See § 28225; Cal. Code. Regs. Tit. 11, § 4001; see also §§ 28230,
28235 & 28240; Bauer, 2017 WL 2367988, *1.) This $19 fee is at the heart of this case.

B. Relevant History of the Amount of the DROS Fee

1.  In1982 the Department set the DROS Fee at $2.25.
The Legislature first authorized DOJ to charge a DROS fee in 1982, and it generally limited

use of the DROS fee to covering the cost of background checks. The relevant statute stated that

2 All further statutory citations are to the California Penal Code unless otherwise
indicated.

3 Bauer is the related federal case where a similar group of plaintiffs, represented by the
same counsel as in this case, sued the Attorney General and the Chief of the Bureau of Firearms,
arguing that the Second Amendment prohibits them from expending the revenues of the $19.00
DROS fee on the Armed Prohibited Persons System (“APPS”) program. The district court
rejected all of plaintiffs’ federal constitutional claims on the merits, granting defendants’ motion
for summary judgment in its entirety. (See Bauer, et al. vs. Harris, et al., Case No. 1:11-cv-
01440-LJO-MJS (E.D. Cal.) [Memo. Decision & Order filed March 2, 2015].) In a published
opinion, the Ninth Circuit recently affirmed, concluding that “California’s use of the DROS fee to
fund the APPS program” survives constitutional scrutiny. (Bauer, 2017 WL 2367988, *8.)
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“[t]he Department of Justice may charge the dealer a fee which it determines to be sufficient to
reimburse the department for the cost of furnishing this information” (i.e., the personal
information provided by the purchaser of a firearm to DOJ so that it may perform the background
check). (Stats. 1982, ch. 327, § 129, p. 1473; see Decl. of Anthony R. Hakl in Supp. of Defs.’
Mot. for Summ. Adjud. (“Hakl Decl.”), Ex. A.) The Legislature further directed that “[a]ll
money received by the department pursuant to this section shall be deposited in the Dealers’
Record of Sale Special Account of the General Fund, which is hereby created, to be available,
upon appropriation by the Legislature, for expenditure by the department to offset the costs
incurred pursuant to this section.” (Ibid.) In 1982, DOJ first set the DROS fee at $2.25. (See
Hakl Decl., Ex. B [Bates no. AGIC007].)

2. In 1991 the Department set the DROS fee at $14.00.

Over the next nine years, the Department periodically increased the fee. (See Hakl Decl.,
Ex. B [Bates no. AGIC007].) As of December 1991, the fee was $14.00. (Zbid.) By that time,
the Legislature had expanded use of the DROS fee to cover the costs of complying with
additional laws, not just the cost of background checks. Specifically, the statute authorized DOJ
to charge a fee “sufficient to reimburse” DOJ for the cost of background check as well as to
reimburse local mental health facilities, the State Department of Mental Health, and local public
mental hospitals, sanitariums, and institutions for the costs resulting from certain reporting
requirements imposed by the Welfare and Institutions Code. (Stats. 1990, ch. 1090, § 2, p. 4551;
see Hakl Decl. Ex. C.)

Additionally, by this time the Legislature had directed that the amount of the fee “shall not
exceed” the sum of processing costs of DOJ related to the background check along with “the
estimated reasonable costs of the local mental health facilities,” “the costs of the State
Department of Mental Health,” and “the estimated reasonable costs of local publié mental
hospitals, sanitariums, and institutions” in complying with the reporting requirements. (Stats.

1990, ch. 1090, § 2, p. 4551.)
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3. In 1995 the Legislature capped the DROS fee at $14.00 subject to
increases to account for inflation.

The Legislature first specified the amount of the DROS fee in 1995 when it capped the fee
at $14.00 (i.e., the amount it had been since 1991), except that it allowed the Department to
increase the fee by regulation to account for inflation. In particular, as a result of Senate Bill 670
the relevant statute more closely resembled how it reads today, providing: “The Department of
Justice may charge the dealer a fee not to exceed fourteen dollars (§14), except that the fee may
be increased at a rate not to exceed any increase in the California Consumer Price Index as
compiled and reported by the California Department of Industrial Relations.” (Stats. 1995,
ch. 901, § 1, pp. 6883-6884; see Hakl Decl. Ex. D.)

The statute continued to provide that “[t]he fee shall be no more than is sufficient to
reimburse” certain entities for specified costs, although that list continued to grow. (Stats. 1995,
ch. 901, § 1, p. 6884.) In 1995, the list included the entities and costs identified in 1991 (i.e.,
those mentioned above) in addition to several new ones, including DOJ “for the cost of meeting
its obligations” under the Welfare and Institutions Code and “local law enforcements agencies”
for costs resulting from the Family Code and Welfare and Institutions Code notification
requirements. (/bid.) And the statute provided that the fee “shall not exceed” the sum of the
costs identified in 1991 and these newer costs, which included the processing costs of DOJ in
meeting its Welfare and Institution Code obligations and “the estimated reasonable costs” of local

law enforcement agencies for complying with the notification requirements. (/bid.)

4, In 2004 DOJ raised the DROS fee to $19.00 — its current amount — to
account for inflation.

The DROS fee remained $14.00 for about a decade. About 13 years ago, in 2004, DOJ
adopted regulations adjusting the fee to its current amount of $19.00, based on the California
Consumer Price Index and as permitted by the relevant statute. (See § 28225, subd. (a); Bauer,
2017 WL 2367988, *1.) The current $19 fee is reflected in a regulation that reads as follows: “As
authorized pursuant to sections 28225, 28230 and subdivisions (a) and (b) of section 28240 of the

Penal Code, the [DROS] fee is $19 for one or more firearms (handguns, rifles, shotguns)
11
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transferred at the same time to the same transferee.” (Cal. Code. Regs. tit. 11, § 4001.) Without
the 2004 fee adjustment, the Dealer’s Record of Sale Special Account was projected to run out of
cash to support the former Division of Firearms’ (now Bureau) regulatory and enforcement
programs. (See Hakl Decl., Ex. E [Bauer Bates no. AG-00250].)
C. California’s Armed Prohibited Persons System (“APPS”) and Its
Relationship to the DROS Fee

1.  The APPS Program
The Legislature established the Armed Prohibited Persons System in 2001. (§ 30000; see

Bauer, 2017 WL 2367988, *2.)* That legislation established an electronic system within DOJ
that produces a list of armed prohibited persons’ by cross-referencing firearms information
databases with other databases containing records regarding persons prohibited from owning
firearms. (§ 30000.) More specifically, on a daily basis the APPS system reconciles AFS — the
database containing sales information retained by DOIJ as a result of the DROS process — against
databases housing California’s criminal history, domestic violence restraining orders, wanted
persons, and the On-Line Mental Health Firearms Prohibition Reporting System. (See § 30000,
subd. (a).) Law enforcement officers throughout California can access the APPS list 24 hours a
day, 7 days a week, through the California Law Enforcement Telecommunications System
(CLETS). (See § 30000, subd. (b); see also § 30010 (“The Attorney General shall provide
investigative assistance to local law enforcement agencies to better ensure the investigation of
individuals who are armed and prohibited from possessing a firearm.”) The Department uses this
process to investigate, disarm, apprehend; and ensure the prosecution of persons who have

become prohibited from firearm possession. (Bauer, 2017 WL 2367988, *2.)

* Section 30000 was formerly codified as § 12010 (Added by Stats. 2001, c. 944
(S5.B.950), § 2. Amended by Stats. 2004, c. 593 (S.B.1797), § 4).

3 In general, prohibited persons are those who have been convicted of a felony or a violent
misdemeanor, are subject to a domestic violence restraining order, or have been involuntarily
committed for mental health care. (§ 30005.)
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2. Senate Bill 819
The APPS program went into effect around 2006, at which time APPS was funded through

moneys appropriated from the General Fund. But with the passage of Senate Bill 8§19 in 2011,
the Legislature clarified that the APPS program could be funded with the DROS fees deposited
into the Dealer’s Record of Sale Special Account. (See Assem. Com. on Appropriations,
Analysis of Senate Bill No. 819 (2011-2012 Reg. Sess.) July 6, 2011; Sen. Com. on Public
Safety, Analysis of Senate Bill No. 819 (2011-2012 Reg. Séss.) April 26,2011.%) As the

- Legislative Counsel’s digest explained at the time:

Existing law authorizes the Department of Justice to require a firearms dealer to
charge each firearm purchaser a fee, as specified, to fund various specified costs in
connection with, among other things, a background check of the purchaser, and to
fund the costs associated with the department’s firearms-related regulatory and
enforcement activities related to the sale, purchase, loan, or transfer of firearms. The
bill would make related legislative findings and declarations.

This bill would also authorize using those charges to fund the department’s firearms-

related regulatory and enforcement activities related to the possession of firearms, as
specified.

(Senate Bill 819 (Leno), Stats. 2011, 743 (Leg. Counsel’s digest).)’

Thus, with SB 819 the Legislature amended the DROS fee statute to include the costs of
enforcement activities related to firearms possession. To explain further, prior to SB 819 the
relevant provision of section 28225 provided that the DROS fee could be set at a rate to fund,

among other things:

[TThe costs associated with funding Department of Justice firearms-related
regulatory and enforcement activities related to the sale, purchase, loan, or transfer
of firearms pursuant to any provision listed in Section 16580.

6 These analyses appear as Exhibits F and G to the Hakl Declaration. Legislative
committee reports and analyses, including statements pertaining to a bill’s purpose, are properly
the subject of judicial notice. (Hutnick v. United States Fidelity & Guaranty Co. (1988) 47 Cal.3d
456, 465, fn. 7.)

7 This Legislative Counsel’s digest appears as Exhibit H to the Hakl Declaration.
“Although the Legislative Counsel’s summary digests are not binding, they are entitled to great
weight.” (Van Horn v. Watson (2008) 45 Cal.4th 322, 332 fn. 11; accord Jones v. Lodge at
Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1170.) The Legislative Counsel’s digest
“constitutes the official summary of the legal effect of the bill and is relied upon by the
Legislature throughout the legislative process,” and thus “is recognized as a primary indication of
legislative intent.” (Souvannarath v. Hadden (2002) 95 Cal.App.4th 1115, 1126 fn. 9.)
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(§ 28225, subd. (b)(11).) As aresult of SB 819, that provision now states:

[TThe costs associated with funding Department of Justice firearms-related
regulatory and enforcement activities related to the sale, purchase, possession,
loan, or transfer of firearms pursuant to any provision listed in Section 16580.

(§ 28225, subd. (b)(11), italics added.)

Section 28225 has not been substantively amended since SB 819. Currently,
subdivision (a) continues to allow the Department to require firearms dealers to charge each
firearm purchaser “a fee not to exceed fourteen dollars ($14),” subject to increases to account for
inflation. (§ 28225, subd. (a).) Subdivision (b) continues to read that “[t]he fee under
subdivision (a) shall be no more than is necessary to fund the following,” and it goes on to list
eleven different cost categories. (Id., subd. (b).) Subdivision (c) states that the DROS fee “shall
not exceed the sum of” those costs. (Id., subd. (c).) And with respect to all but one of those
categories the statute specifies those costs as “estimated reasonable costs.”8 (Ibid.)

3.  Senate Bill 140

In 2013, the Legislature passed Senate Bill 140, a bill making a one-time appropriation of
$24 million from the DROS Special Account to DOJ to address a growing backlog in APPS
cases. (Senate Bill 140 (Leno), Stats. 2013, Ch. 2; see Hakl Decl., Ex. I.) The Legislature added
to the Penal Code section 30015, which provides, in relevant part:

The sum of twenty-four million dollars (§24,000,000) is hereby appropriated from the

Dealers’ Record of Sale Special Account of the General Fund to the Department of

Justice to address the backlog in the Armed Prohibited Persons System (APPS) and
the illegal possession of firearms by those prohibited persons.

(§ 30015, subd. (2).)

II. THE CLAIMS CURRENTLY AT ISSUE

A.  The Fifth Cause of Action for a Writ of Mandate
The fifth cause of action is styled “Writ of Mandate — Review Proper Amount of ‘DROS

Fee’.” (Compl. at p. 18.) In relevant part, plaintiffs allege that defendants have “a clear, present,

and ministerial duty” under section 28225, subdivisions (a) and (b), “to determine ‘the amount

$ For convenience, a copy of the complete text of section 28225 is attached as Appendix A
to this brief.
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necessary to fund’ the activities enumerated at Penal Code section 28225(b)(1)-(11)” and “to only
charge the DROS Fee at that amount.” (Compl. §90.) Plaintiffs claim that defendants “have
been charging the DROS Fee at the maximum amount statutorily allowed, without first
determining whether that amount is ‘no more than is necessary to fund’ the regulatory and
enforcement activities for which they are statutorily permitted to use DROS Fee revenues.”
(Compl. §91.)

The complaint seeks a peremptory writ of mandate directing defendants “to review the
DROS Fee as currently imposed to determine whether the amount is ‘no more than is necessary’
to cover its costs for the DROS program.” (Compl. at p. 26.) It also seeks an injunction
prohibiting defendants “from imposing the ‘DROS Fee’ as currently imposed, at least until the
required review is conducted by DOJ and the appropriate amount for the DROS Fee is
established.” (7bid.)

B. The Ninth Cause of Action for Declaratory and Injunctive Relief

The ninth cause of action, as plaintiffs describe it, concerns the “scope of Senate
Bill 1819’s “possession’ provision as applied to funds collected under the guise of the DROS
Fee.” (Compl. at p. 24.) Plaintiffs allege that SB 819, assuming it is valid in the first place,’
“only authorized ‘the DOJ to utilize the Dealer Record of Sale Account for the additional, limited
purpose of funding enforcement of the Armed Prohibited Persons System.” (Compl. §138.) In
contrast, plaintiffs allege that “SB 819 did not authorize DOJ to use DROS Special Account
Funds to address the costs of APPS itself (as opposed to the costs of enforcement activities based
on data created via APPS).” (Compl. §139.) Thus, plaintiffs seek “a declaration that SB 819
does not authorize the appropriation of DROS Special Account funds for some use other than
APPS-based law enforcement activities.” (Compl. § 141.) Plaintiffs also seek “an injunction
prohibiting DOJ Defendants from utilizing DROS Fee revenues for purposes unrelated to the

DROS background check process or. APPS-based law enforcement activities.” (Compl. § 143.)

? The validity of SB 819 in the first instance is challenged by way of the sixth, seventh,
and eighth causes of action, which are not at issue at this stage of the proceedings.
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ARGUMENT

L LEGAL STANDARDS APPLICABLE TO A MOTION FOR SUMMARY ADJUDICATION-

This motion for summary adjudication is aimed at the fifth and ninth causes of action of the
first amended complaint and petition. (See Code Civ. Proc., § 437¢c, subd. (f).) “A summary
adjudication motion is subject to the same rules and procedures as a summary judgment motion.”
(Lunardi v. Great—West Life Assurance Co. (1995) 37 Cal.App.4th 807.) The motion must
demonstrate that the material facts are undisputed and that the moving party is entitled to
judgment as a matter of law. (Code Civ. Proc., § 437¢, subds. (b)(1) & (c); see Adams v. Paul
(1995) 11 Cal.4th 583, 592; Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998)
18 Cal.4th 739, 751.)

The pleadings serve as the “outer measure of materiality’” in a summary judgment motion,
and the motion may not be granted or denied on issues not raised by the pleadings. (Laabs v. City
of Victorville (2008) 163 Cal.App.4th 1242, 1258; see Nieto v. Blue Shield of Calif. Life & Health
Ins. Co. (2010) 181 Cal.App.4th 60, 74 [“the pleadings determine the scope of relevant issues on

a summary judghent motion”].)

II. THE FIFTH CAUSE OF ACTION IS UNTIMELY.

A.  The Fifth Cause of Action is Barred by the Statute of Limitations.

Mandamus proceedings under Code of Civil Procedure section 1085 are subject to statutes
of limitations that are determined “depend[ing] on the right or obligation sought to be
enforced[.]” (Howard Jarvis Taxpayers Ass’nv. City of La Habra (2001) 25 Cal.4th 809, 821; see
Branciforte Heights, LLC v. City of Santa Cruz (2006) 138 Cal.App.4th 914, 926.) Under this
principle and because plaintiffs seek to enforce an alleged right under section 28225, the three-
year period of Code of Civil Procedure section 338 determines the timeliness of the fifth cause of
action. (Code. Civ. Proc., § 338, subd. (a)(1) [three-year limitations period for “[a]n action upon
a liability created by statute]; see Green v. Obledo (1981) 29 Cal.3d 126, 141, fn. 10; Ragan v.
City of Hawthorne (1989) 212 Cal.App.3d 1361, 1366-1367.)

As laid out above, the Legislature first authorized the DROS fee in 1982, at which time the

Department set it at $2.25. By 1991 the fee was $14.00. In 1995 the Legislature capped the fee
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at $14.00, except it authorized the Department to increase the fee to account for inflation. The
Department did that on one occasion, in 2004 when it raised the fee to $19.00. Plaintiffs did not
file this action to enforce their alleged rights under section 28225 until approximately nine years
later in 2013, well beyond the applicable limitations period. Defendants’ motion for summary
adjudication as to the fifth cause of action should be granted fof this reason alone.

B.  The Fifth Cause of Action is Barred by the Doctrine of Laches.

Laches is an alternative basis for granting defendants’ motion. The equitable defense of
laches may be raised to deny a petition for a writ of mandate, even if the applicable statute of
limitations has been satisfied. (Conti v. Board of Civil Service Commissioners (1969) 1 Cal.3d
351, 357, fn. 3; Hadley v. Superior Court (1972) 29 Cal.App.3d 389, 395.)

The timeline just discussed demonstrates that plaintiffs unreasonably delayed
approximately nine years to assert their alleged rights under section 28225. Additionally, taking
into account the considerable amount of time, money, and other resources defendants
undoubtedly will have to expend if they are directed to “review” the amount of the DROS fee —
effectively at a time and in a manner of plaintiffs’ choosing — defendants will suffer prejudice if
the desired writ issues. (See Miller v. Eisenhower Medical Center (1980) 27 Cal.3d 614, 624—
626 [laches requires unreasonable delay and prejudice to defendants resuiting from delay or
acquiescence by plaintiffs].). Chief Lindley even testified at deposition that if the DROS fee were
to be calculated at the intervals and in the manner plaintiffs apparently contend, “it would cost a
whole lot more money in order to operate that program which would be passed along to the
DROS fee.” (Depo. of Stephen Lindley (“Lindley Depo.”) at 64:22-25; see Hakl Decl., Ex. M.)

For this alternative reason, the Court should grant defendants’ motion as to the fifth cause

of action.

III. THE COURT SHOULD DisMISS THE FIFTH CAUSE OF ACTION BECAUSE
SECTION 28225 DOES NOT IMPOSE A MINISTERIAL DUTY ON DEFENDANTS.

Petitioners seeking the issuance of a traditional writ of mandate must show a “clear, present
and usually ministerial duty on the part of the respondent.” (California Ass 'n for Health Services

at Home (2007) 148 Cal.App.4th 696, 704; see Code Civ. Proc., § 1085, subd. (a) [“[a] writ of
17
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mandate may be issued by any court to any inferior tribunal, corporation, board, or person, to
compel the performance of an act which the law specially enjoins, as a duty resulting from an
office, trust, or station . . ..”].) “A ministerial act is an act that a public officer is required to
perform in a prescribed manner in obedience to the mandate of legal authority and without regard
to his own judgment or opinion concerning such act’s propriety or impropriety, when a given
state of facts exists.” (Kavanaugh v. West Sonoma County Union High School Dist. (2003) 29
Cal.4th 911, 916, citation omitted, italics added; see Cty. of San Diego v. State (2008) 164 Cal.
App. 4th 580, 593 [“A ministerial duty is one that is required to be performed in a prescribed
manner under the mandate of legal authority without the exercise of discretion or judgment”].)
“Discretion, on the other hand, is the power conferred on public functionaries to act officially
according to the dictates of their own judgment.” (Rodriguez v. Solis (1991) 1 Cal.App.4th 495,
501-02.) 10

Section 28225 does not impose a ministerial duty on defendants, and plaintiffs misconstrue
the statute in contending the contrary. For example, plaintiffs varyingly allege that section 28225
imposes “a duty to tailor the amount of the DROS Fee to DOJ’s actual costs in administering the
DROS program” (Compl. 4 96); that SB 819 was “a major change in circumstance” that required
defendants “to reassess the amount being charged for the DROS Fee” (id. 9 99); and that

? 4L

defendants’ “review of the relevant costs necessarily must include a determination of whether the
use of DROS Fee funds for APPS-based law enforcement activities constitutes a tax.”
(Id. §100.) None of these statements is accurate. Section 28225 plainly authorizes the DROS fee

to fund costs of numerous types and of numerous entities, as specified in a long list laid out by the

Legislature, not solely the Department’s costs in administering one program. (See § 28225,

19 To be precise, plaintiffs must show (1) that defendants have a clear, present and
ministerial duty to act and (2) that plaintiffs have a clear, present and beneficial right to
performance of that duty. (Kavanaugh, supra, 29 Cal.4th at p. 916; Loder v. Municipal Court
(1976) 17 Cal.3d 859, 863.) Defendants’ do not concede that plaintiffs have the required
beneficial interest to seek mandamus relief. “‘Beneficially interested’ generally means the
petitioner has ‘some special interest to be served or some particular right to be preserved or
protected over and above the interest held in common with the public at large.”” (Sacramento
County Fire Protection Dist. v. Sacramento County Assessment Appeals Bd. I (1999) 75
Cal.App.4th 327, 331, citation omitted.) The complaint and petition fail to even allege such an
interest.
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subd. (b)(1)-(11).) Nor does the statute speak in terms of any “reassessment” being required upon
any kind of change in circumstances, or a “review” of whether the use of DROS fee revenues on

an authorized program amounts to a “tax.”

Section 28225 does not even require the imposition of a fee in the first instance; the statute

is permissive: “The Department of Justice may require the dealer to charge each firearm
purchaser a fee not to exceed fourteen dollars ($14)[.]” (§ 28225, subd. (a), italics added.) Andif
a fee is charged, in need only be “no more than is necessary” to fund the list of entities and costs
identified by the Legislature (i.e., it need only fall within the range of $0.01 up to and including
$14.00). The precise manner in which the amount of the DROS fee is settled upon is not stated,;
on the contrary, the Legislature left that to the discretion of the Department, working with the
other agencies mentioned in the statute (e.g., the State Department of State Hospitals and the
Department of Food and Agriculture). (§ 28225, subd. (b)(4) & (9).) Additionally,

subdivision (c) of section 28225 states that “[t]he fee established pursuant to this section shall ndt
exceed the sum” of the eleven enumerated costs listed in subdivision (b), with nearly all of those
costs to be quantified as “estimated reasonable costs.” .(§ 28225, subd. (¢), italics added.) Such
language unambiguously calls for an exercise of judgment.

Requiring the exercise of judgment in setting the DROS fee makes sense, given the
necessary expertise and knowledge of day-to-day regulatory and enforcement activities related to
the sale, purchase, possession, loan, and transfer of firearms in California. (See, e.g., Watson v.
County of Merced (1969) 274 Cal.App.2d 263, 268 [“the municipality need only apply sound
judgment and consider ‘probabilities according to the best honest viewpoint of informed officials’
in determining the amount of the regulatory fee”).] It also makes sense because fee-setting
inherently calls for certain predictive judgments. Calculations based on revenues and
expenditures, ongoing budget planning, and the like necessarily involve working with past,
present, and projected future data, and therefore, by nature, require judgment. (See, e.g., Urban v.
Riley (1942) 21 Cal.2d 232, 236 [license fee may be fixed at sum “sufficient to cover all expenses
which may be reasonably anticipated and ‘is not limited to the exact amount of the expense,. as it

may subsequently develop’’].)
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Section 28225 does not impose a ministerial duty to calculate, review, or reassess the
amount of the DROS fee at the time, in the manner, or under the circumstances that plaintiffs
contend. On the contrary, the Legislature left those particulars to the discretion of the Department
and other public agencies mentioned in the statute. (See Women Organized for Employment v.
Stein (1980) 114 Cal.App.3d 133, 140 [“The Legislature’s silence as to method necessarily
imports that each of these officers is invested with discretion in selecting and taking
administrative action pursuant to the statutes reaching him.”]; Brandt v. Board of Supervisors
(1978) 84 Cal.App.3d 598, 601 [“the writ will not be issued to compel the performance of a duty
in a particular way”].) The Court should therefore grant defendants’ motion for summary

adjudication as to the fifth cause of action.

IV. EVEN IF SECTION 28225 IMPOSES A MINISTERIAL DUTY, THE DEPARTMENT HAS
COMPLIED WITH THAT DUTY.

Even assuming section 28225 gives rise to a ministerial duty of the Department to set the
DROS fee, the record demonstrates that defendants have discharged that duty.

The Department appropriately determined the current DROS fee amount of $19.00. In
2004, the Department engaged in a lengthy rulemaking process, as required by the law, resulting
in the regulation setting the DROS fee at $19.00, where it remains today. That entire rulemaking
file is in the record, but in relevant part it shows that without the 2004 cost of living adjustment
the Dealer’s Record of Sale Special Account was projected to run out of the cash needed to
support the firearms regulatory and enforcement programs mandated by law. (See Hakl Decl.,
Ex. E [Bauer Bates no. AG-00250].) Also in the record are a series of 2004 reports (and draft
reports) prepared by the Department’s Budget Office. Those reports reflect further analysis by
the Department supporting the increase of the DROS fee to $19.00. (See Hakl Decl., Ex. B.)
Additionally, it is undisputed that the number of programs funded from DROS fee revenues (i.e.,
the costs specified in the statute) had grown before the Department revised the DROS fee rate in
2004 and has grown further since then. (Compare Stats. 1995, ch. 901, § 1, pp. 6883-6884 [the
law in 1995] with former § 12076, as amended (Stats. 2003, ch. 754, § 2 [the law in effect as of
the 2004 fee setting] and with § 28225 [effective; éoday].)
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Not only was the 2004 rulemaking process thorough, it built on a prior rate setting review
in 1995 in which the Legislature enacted Senate Bill 670 and codified the $14.00 figure that was
adjusted to $19 in 2004. At that time the Legislature recognized the Department’s explanation
that $14.00 was “sufficient to fund the existing authorized programs.” (See Assem. Com. on
Appropriations, Analysis of Senate Bill No. 670 (1995-1996 Reg. Sess.) Aug. 23, 1995; Sen.
Third Reading, Analysis of Senate Bill No. 670 (1995-1996 Reg. Sess.) Aug. 29, 1995.)!1

Finally, although the Department has not adjusted the DROS fee since 2004, it nevertheless
expends considerable resources regularly monitoring, for example: the number of firearms
transactions in California; the amount of DROS fee revenues being generated; the condition of
the Dealer’s Record of Sale Special Account; the annual state budget process, particularly as it
impacts the Department, and the resulting appropriations by the Legislature; each and every
expenditure by the Department to ensure that it is authorized by law; and the anticipated future
needs of the Department based on myriad policy and legal cogsiderations. (See, e.g., Lindley
Depo. at pp. 64:9-65:65-10; 72:3-73:15; 74:2-79:25 [Hakl De{cl., Ex M]; Depo. of David Harper
at pp. 54:14-55:17; 58:24-59:20; 60:6-61:24; 63:5-64:8; 65:2-67:23 [Hakl Decl., Ex N].)

For these reasons, there is no merit to plaintiffs’ contention that defendants have never
established, after an adequate review, the proper amount of the DROS fee. Defendants have done
so at all appropriate times, and therefore have complied with any duty imposed by section 28225.
V. THE NINTH CAUSE OF ACTION HAS NO MERIT.

The ninth cause of action seeks a declaration and accompanying injunction preventing
defendants from expending DROS fee revenues on anything other than two categories of costs,
which plaintiffs describe as “the DROS background check” and “APPS-based law enforcement
activities,” respectively. (Compl. § 143.) Yet such relief is foreclosed by the plain language of
section 28225, which authorizes the DROS fee to cover the costs of eleven distinct entities and
corresponding programs, not just the costs of the DROS program and APPS. (See §§ 28225,
subd. (b)(1)-(11).) Indeed, section 28225 does not even mention APPS by name; it broadly

1 These analyses are attached as Exhibits J and K to the Hakl Declaration.
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speaks in terms of “costs associated with funding Department of Justice firearms-related
regulatory and enforcement activities related to the sale, purchase, possession, loan, or transfer of
firearms.” (§ 28225, subd. (b)(11), italics added.)

While the allegations of plaintiffs’ complaint and petition are somewhat unclear on the
issue, pléintiffs claim that the word “possession” in section 28225, subdivision (b)(11), has a
special meaning. Plaintiffs contend, in the language of the ninth cause of action, that
“possession” only means “APPS-based law enforcement activitieé,” or “enforcement of the
Armed Prohibited Persons System,” or “enforcement activities based on data created via APPS.”
(Compl. 4 137, 138, & 139.) In other words, in plaintiffs’ view, if the Department were to use
DROS fee revenues to fund any regulatory or enforcement efforts with respect to the possession

of firearms that did not result from the ordinary operation of APPS proper (i.e., efforts that were

not specifically based on the electronic cross-referencing of AFS with criminal databases, the

creation of a physical list of armed and prohibited persons, and actions by law enforcement
officers directly tied to that list), then the Department would be acting unlawfully. Plaintiffs’
position is untenable. |

Chief Lindley has testified regarding APPS that “95% of the of the cases that we work
would be system-generated cases,” meaning that “[t]he APPS system generated the hit
.. . identifying the person as being armed prohibited. Analysts confirm that, agents confirm that,
and they go out into the field and investigate that individual.” (Lindley Depo. at pp. 26:23-
27:10.) In other words, the “vast majority” of APPS enforcement efforts by the Department fall
within a category of enforcement with which plaintiffs take no issue. (/d. at p. 17:25.) Thus, the
relief sought by the ninth cause of action is essentially a solution in search of a problem. |

Next, section 28225, subdivision (b)(11), speaks in terms of “possession,” a discreet word
with a specific meaning. (See Garcia v. McCutchen (1997) 16 Cal. 4th 469, 476 [“As in any case
involving statutory interpretation, ‘[o]ur first step is to scrutinize the actual words of the statute,
giving them a plain and commonsense meaning’”].) “Possession” is “[t]he fact of having or
holding property in one’s power; the exercise of dominion over property.” (Possession, Black’s

Law Dictionary (10th ed. 2014).) By definition, “possession” does not mean “APPS” alone.
22
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Plaintiffs contend that their limited definition of the word “possession” is supported by
certain uncodified language of SB 819, specifically one of the Legislature’s findings and
declarations that the purpose of the measure was “to allow the DOJ to utilize the Dealer Record of
Sale Account for the additional, limited purpose of funding enforcement of the Armed Prohibited
Persons System.” (Senate Bill 819 (Leno), Stats. 2010, ch. 743, § 1(g).) When viewed in
context, though, this language does not advance plaintiffs’ argument. The other findings and
declarations demonstrate that the Legislature’s overarching concern was not solely the
functioning of APPS, but more broadly the growing number of “armed prohibited persons in
California” and their possession of “over 34,000 handguns and 1,590 assault weapons.”

({d., § 1(d).) As the Legislature explained, “(t]he illegal possession of these firearms presents a
substantial danger to public safety.” (Ibid, italics added.) And the statute needed to be amended
to expressly provide for “enforcement activities related to possession.” (Id., § 1(f), italics added.)

The legislative history of SB 819 also reflects that the Legislature was concerned with the
illegal possession of firearms in general, not just APPS. (See, e.g., Dominguez v. Superior Court
(1990) 226 Cal.App.3d 524, 532 [examining legislative history after finding conflict in language
with uncodified portion of stafute and codified sections susceptible of more than one
construction].) In its analysis of SB 819, the Assembly Committee on Public Safety explained
that the bill generally “[aJuthorizes the [sic] using the DOJ purchaser fee to fund the DOJ’s
firearms-related regulatory and enforcement activities related to the possession of firearms.” (See
Assem. Com. on Public Safety, Analysis of Senate Bill No. 8§19 (2010-2011 Reg. Sess.) June 20,
2011, italics added; Hakl Decl., Ex. L.) In enacting SB’ 140, the APPS appropriation statute

mentioned above, the Legislature also explained that it was their intent “to allow the Department

of Justice to utilize additional Dealers’ Record of Sale Special Account funds for the limited
purpose of addressing the current APPS backlog and the illegal possession of these firearms,
which presents a substantial danger to public safety.” (Senate Bill 140 (Leno), Stats. 2013, ch. 2,
§ 1, italics added; see Hakl Decl., Ex. L.)

Finally, adhering to plaintiffs’ reading of the word “possession” defeats the general purpose

of the statute. (Day v. City of Fontana (2001) 25 Cal.4th 268, 272 [if statutory language
23
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ambiguous, courts must select construction that “comports most closely with the apparent intent
of the Legislature, with a view to promoting rather than defeating the general purpose of the
statute™].) With respect to the five percent of APPS cases plaintiffs challenge (i.e., cases that are
not “true” APPS-list cases), Chief Lindley testified about a typical example. He explained that on
occasion the Department might “get a call from a citizen, an ex-wife, sometimes, you know,
family members about an individual who is now prohibited for one reason or another and that
they have firearms that the department might not necessarily know about.” (Lindley Depo. at p.
18:9-18.) And, not surprisingly, in that instance the Department has “a duty for public safety” to
follow up on that call. (Zbid.) If plaintiffs had their way, they would deprive the Department of
the necessary resources to take those critical next steps simply because the Department became
aware of the armed prohibited person‘ through a phone call instead of through the APPS list. That
would thwart the public safety purpose of the statute. |
For these reasons, there is no reason for this Court to award any declaratory and injunctive
relief limiting the Department’s expenditure of DROS fee revenues.
CONCLUSION
The Court should grant defendants’ motion and dismiss the fifth and ninth causes of action.
Dated: June 13, 2017 Respectfully Submitted,
XAVIER BECERRA
Attorney General of California

STEPAN A. HAYTAYAN
i eputy Attorney General

Attorneys for Defendants

SA2013113332
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§ 28225. Fee charged to firearm purchaser for processing..., CA PENAL § 28225

West's Annotated California Codes
Penal Code (Refs & Annos)
Part 6. Control of Deadly Weapons (Refs & Annos)
Title 4. Firearms (Refs & Annos)
Division 6. Sale, Lease, or Transfer of Firearms (Refs & Annos)

Chapter 6. Recordkeeping, Background Checks, and Fees Relating to Sale, Lease, or Transfer of
Firearms (Refs & Annos) :

~ Article 3. Submission of Fees and Firearm Purchaser Information to the Department of Justice

(Refs & Annos) '

West's Ann.Cal.Penal Code § 28225
§ 28225, Fee charged to firearm purchaser for processing information; maximum rate

Effective: June 27, 2012
Currentness

(a) The Department of Justice may require the dealer to charge each firearm purchaser a fee not to exceed fourteen
dollars (§14), except that the fee may be increased at a rate not to exceed any increase in the California Consumer Price
Index as compiled and reported by the Department of Industrial Relations. ‘

(b) The fee under subdivision (a) shall be no more than is necessary to fund the following:
(1) The department for the cost of furnishing this information.

(2) The department for the cost of meeting its obligations under paragraph (2) of subdivision (b) of Section 8100 of the
Welfare and Institutions Code.

(3) Local mental health facilities for state-mandated local costs resulting from the reporting requirements imposed by
Section 8103 of the Welfare and Institutions Code.

(4) The State Department of State Hospitals for the costs resulting from the requirements imposed by Section 8104 of

the Welfare and Institutions Code.

(5) Local mental hospitals, sanitariums, and institutions for state-mandated local costs resulting from the reporting
requirements imposed by Section 8105 of the Welfare and Institutions Code.

(6) Local law enforcement agencies for state-mandated local costs resulting from the notification requirements set forth
in subdivision (a) of Section 6385 of the Family Code.

(7) Local law enforcement agencies for state-mandated local costs resulting from the notification requirements set forth
in subdivision (c) of Section 8105 of the Welfare and Institutions Code.

i mdeniovs By obevdeessl DTS 8 v i d U e rlens
s, N olaim oo §§}§?‘%z§; LS, Government Works,

WESTLAW
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§ 28225. Fee charged to firearm purchaser for processing..., CA PENAL § 28225

(8) For the actual costs associated with the electronic or telephonic transfer of information pursuant to Section 28215.

(9) The Depaftment of Food and Agriculture for the costs resulting from the notification provisions set forth in Section
5343.5 of the Food and Agricultural Code.

(10) The department for the costs associated with subdivisions (d) and (e) of Section 27560.

(11) The department for the costs associated with funding Department of Justice firearms-related regulatory and

enforcement activities related to the sale, purchase, possession, loan, or transfer of firearms pursuant to any provision
listed in Section 16580.

(c) The fee established pursuant to this section shall not exceed the sum of the actual processing costs of the department,

the estimated reasonable costs of the local mental health facilities for complying with the reporting requirements imposed
by paragraph (3) of subdivision (b), the costs of the State Department of State Hospitals for complying with the
requirements imposed by paragraph (4) of subdivision (b), the estimated reasonable costs of local mental hbspitals,
sanitariums, and institutions for complying with the reporting requirements imposed by paragraph (5) of subdivision
(b), the estimated reasonable costs of local law enforcement agencies for complying with the notification requirements
set forth in subdivision (a) of Section 6385 of the Family Code, the estimated reasonable costs of local law enforcement
agencies for complying with the notification requirements set forth in subdivision (c) of Section 8105 of the Welfare
and Institutions Code imposed by paragraph (7) of subdivision (b), the estimated reasonable costs of the Department
of Food and Agriculture for the costs resulting from the notification provisions set forth in Section 5343.5 of the Food
and Agricultural Code, the estimated reasonable costs of the department for the costs associated with subdivisions (d)
and (e) of Section 27560, and the estimated reasonable costs of department firearms-related regulatory and enforcement
activities related to the sale, purchase, possession, loan, or transfer of firearms pursuant to any provision listed in Section
16580.

(d) Where the electronic or telephonic transfer of applicant information is used, the department shall establish a system
to be used for the submission of the fees described in this section to the department.

Credits
(Added by Stats.2010, c. 711 (S.B.1080), § 6, operative Jan. 1, 2012, Amended by Stats.2011, ¢. 743 (S.B.819), § 2;
Stats.2012, c. 24 (A.B.1470), § 57, eff. June 27, 2012.)

West's Ann. Cal. Penal Code § 28225, CA PENAL § 28225
Current with urgency legislation through Ch. 9 of 2017 Reg.Sess

End of Document 232017 Thomson Reuters. No claim to original UK, Government Works.
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DECLARATION OF SERVICE BY E-MAIL and U.S. Mail

Case Name: Gentry, David, et al. v. Kamala Harris, et al.
No.: 34-2013-80001667

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On June 13, 2017, I served the attached MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY
ADJUDICATION AS TO THE FIFTH AND NINTH CAUSES OF ACTION by
transmitting a true copy via electronic mail. In addition, I placed a true copy thereof enclosed in

a sealed envelope, in the internal mail system of the Office of the Attorney General, addressed as

follows:

C.D. Michel

Scott Franklin

Sean A. Brady

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200

Long Beach, CA 90802

E-mail: cmichel@michellawyers.com
SFranklin(@michellawyers.com
SBradv(@michellawyers.com

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on June 13, 2017, at Sacramento, California.
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Eileen A. Ennis f%/f/m/n /U Covtnas
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XAVIER BECERRA
Attorney General
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of California

STEPAN A. HAYTAYAN

Supervising Deputy Attorney General
ANTHONY R. HAKL

Deputy Attorney General

State Bar No. 19733

335

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 322-9041

Fax: (916) 324-8835

E-mail: Anthony.Hakl@doj.ca.gov
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO
DAVID GENTRY, JAMES PARKER, Case No. 34-2013-80001667
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS SEPARATE STATEMENT OF
ASSOCIATION, UNDISPUTED MATERIAL FACTS IN

SUPPORT OF DEFENDANTS' MOTION
Plaintiffs and Petitioners, | FOR SUMMARY ADJUDICATION AS
TO THE FIFTH AND NINTH CAUSES

\A OF ACTION
Date: August 4, 2017
XAVIER BECERRA, in his official capacity | Time: 9:00 a.m.
as Attorney General for the State of Dept: 31
California; MARTHA SUPERNOR, in her | Judge: The Honorable Michael P.
official capacity as Acting Director of the Kenny

California Department of Justice Bureau of | Trial Date: None set
Firearms; BETTY T. YEE, in her official Action Filed: October 16, 2013

capacity as State
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Controller, and DOES 1-

Defendants and Respondents.
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Defendants the Attorney General and the Acting Director of the Department’s Bureau of

Firearms submit this Separate Statement of Undisputed Material Facts in Support of Defendants’

Motion for Summary Adjudication:

Moving Party's Undisputed Material Facts
and Supporting Evidence

Opposing Party's Responses

No. 1: The Legislature first authorized DOIJ to
charge a DROS fee in 1982 and DOJ first set
the DROS fee at $2.25.

Evidence: Stats. 1982, ch. 327, § 129, p. 1473;
Hakl Decl., Ex. B [Bates no. AGIC007].

No. 2: In 1991 the Department set the DROS
fee at $14.00.

Evidence: Hakl Decl., Ex. B [Bates no.
AGIC007].

No. 3: In 1995 the Legislature capped the
DROS fee at $14.00 subject to increases to
account for inflation.

Evidence: Stats. 1995, ch. 901, § 1, pp. 6883-
6884.

No. 4: In 2004 DOJ raised the DROS fee to
$19.00 — its current amount — to account for
inflation.

Evidence: Cal. Code. Regs. tit. 11, § 4001;

Hakl Decl., Ex. E [Bauer Bates no. AG-00250].

No. 5: Plaintiffs filed this suit on October, 16,
2013.

Evidence: Complaint for Declaratory and
Injunctive Relief and Petition
for Writ of Mandamus.

2

144

Defs.” Separate Statement of Undisputed Facts (34-2013-80001667)




Moving Party's Undisputed Material Facts
and Supporting Evidence

Opposing Party's Responses

No. 6: If the DROS fee were to be calculated
in the manner plaintiffs contend, “it would cost
a whole lot more money in order to operate that

program which would be passed along to the
DROS fee.”

Evidence: Depo. of Stephen Lindley (“Lindley
Depo.”) at 64:22-25.

No. 7: In 2004, the Department engaged in a
lengthy rulemaking process, as required by the
law, resulting in the regulation setting the
DROS fee at $19.00, where it remains today.

Evidence: Hakl Decl., Ex. E.

No. 8: Without the 2004 cost of living
adjustment the Dealer’s Record of Sale Special
Account was projected to run out of the cash
needed to support the firearms regulatory and
enforcement programs mandated by law.

Evidence: Hakl Decl., Ex. E [Bauer Bates no.
AG-002501.)

No. 9: A series 0f 2004 reports (and draft
reports) prepared by the Department’s Budget
Office reflect further analysis by the

Department supporting the increase of the
DROS fee to $19.00.

Evidence: Hakl Decl., Ex. B.

No. 10: The number of programs funded from
DROS fee revenues (i.e., the costs specified in
the statute) had grown before the Department
revised the DROS fee rate in 2004 and has
grown further since then.

Evidence: Compare Stats. 1995, ch. 901, § 1,
pp. 6883-6884 [the law in 1995] with former §
12076, as amended (Stats. 2003, ch. 754, § 2
[the law in effect as of the 2004 fee setting] and
with § 28225 [effective today].

3
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Moving Party's Undisputed Material Facts
and Supporting Evidence

Opposing Party's Responses

No. 11: In 1995 the Legislature enacted Senate
Bill 670 and codified the $14.00 figure that was
later adjusted to $19 in 2004. At that time (i.e.,
in 1995) the Legislature recognized the
Department’s explanation that $14.00 was
“sufficient to fund the existing authorized
programs.”

Evidence: Assem. Com. on Appropriations,
Analysis of Senate Bill No. 670 (1995-1996
Reg. Sess.) Aug. 23, 1995; Sen. Third Reading,
Analysis of Senate Bill No. 670 (1995-1996
Reg. Sess.) Aug. 29, 1995.

No. 12: The Department regularly monitors the
number of firearms transactions in California;
the amount of DROS fee revenues being
generated; the condition of the Dealer’s Record
of Sale Special Account; the annual state
budget process, particularly as it impacts the
Department, and the resulting appropriations by
the Legislature; each and every expenditure by
the Department to ensure that it is authorized
by law; and the anticipated future needs of the
Department based on myriad policy and legal
considerations.

Evidence: See, e.g., Lindley Depo. at pp. 64:9-
65:65-10; 72:3-73:15; 74:2-79:25 [Hakl Decl.,
Ex MJ; Depo. of David Harper at pp. 54:14-
55:17; 58:24-59:20; 60:6-61:24; 63:5-64:8;
65:2-67:23 [Hakl Decl., Ex N].

No. 13: Chief Lindley has testified regarding
APPS that “95% of the of the cases that we
work would be system-generated cases,”
meaning that “[t]The APPS system generated the
hit . . . identifying the person as being armed
prohibited. Analysts confirm that, agents
confirm that, and they go out into the field and
investigate that individual.”

Evidence: Lindley Depo. at pp. 26:23-27:10.
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Moving Party's Undisputed Material Facts
and Supporting Evidence

Opposing Party's Responses

No. 14: The “vast majority” of APPS
enforcement efforts by the Department fall
within a category of enforcement with which
plaintiffs take no issue.

Evidence: Lindley Depo. at p. 17:25.

No. 15: With respect to the five percent of
APPS cases plaintiffs challenge (i.e., cases that
are not “true” APPS-list cases), Chief Lindley
testified about a typical example. He explained
that on occasion the Department might “get a
call from a citizen, an ex-wife, sometimes, you
know, family members about an individual who
is now prohibited for one reason or another and
that they have firearms that the department
might not necessarily know about.” In that
instance the Department has “a duty for public
safety” to follow up on that call.

Evidence: Lindley Depo. at p. 18:9-18.

Dated: June 13, 2017

SA2013113332
12719598.doc
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Respectfully Submitted,

XAVIER BECERRA

Attorney General of California
STEPAN A, HAYTAYAN

Supervising Deputy Attorney General

/

Deputy Attorney General
Attorneys for Defendants and Respondents
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DECLARATION OF SERVICE BY E-MAIL and U.S. Mail

Case Name: Gentry, David, et al. v. Kamala Harris, et al.
No.: 34-2013-80001667

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On June 13.2017, I served the attached SEPARATE STATEMENT OF UNDISPUTED
MATERIAL FACTS IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY
ADJUDICATION AS TO THE FIFTH AND NINTH CAUSES OF ACTION by
transmitting a true copy via electronic mail. In addition, I placed a true copy thereof enclosed
in a sealed envelope, in the internal mail system of the Office of the Attorney General,
addressed as follows:

C.D. Michel

Scott Franklin

Sean A. Brady

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200

Long Beach, CA 90802

E-mail: cmichel@michellawvers.com
SFranklin@michellawyers.com
SBrady(@michellawyers.com

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on June 13, 2017, at Sacramento, California.

Fileen A. Ennis

Declarant {gnature

SA2013113332
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DECLARATION OF ANTHONY R. HAKL

1.  IamaDeputy Attomey General for the Office of the Attorney General in the
California Department of Justice located in Sacramento, California. Iam the attorney of record
for defendants in this action. I make this declaration in support of defendants’ motion for
summary adjudication as to the fifth and ninth causes of action. I have personal knowledge of the
facts stated in this declaration, and if called as a witness, I could and would competently testify to
them.

2. Attached as Exhibit A is a true and correct copy of Stats. 1982, ch. 327, § 129, p.
1473. This document is also publically available at the following Internet site:
http://clerk.assembly.ca.gov/archive-list?archive type=statutes.

3. Attached as Exhibit B is a true and correct copy of the 2004 Budget Office
analyses produced by defendants to plaintiffs earlier in this litigation, following an in camera
review and resulting order of the Court.

4. Attached as Exhibit C is a true and correct copy of Stats. 1990, ch. 1090, § 2, p.
4551. This document is also publically available at the following Internet site:
http://clerk.assembly.ca.gov/archive-list?archive type=statutes.

S. Attached as Exhibit D is a true and correct copy of Stats. 1995, ch. 901, § 1, pp.
6883-6884. This document is also publically available at the following Internet site:
http://clerk.assembly.ca.gov/archive-list?archive type=statutes.

6. Attached as Exhibit E is a true and correct copy of Firearms Division Fees
Rulemaking File dated February, 2005, and concern the rulemaking that restilted in the current
DROS fee of $19.00.

7. Attached as Exhibit F is a true and correct copy of Assem. Com. on
Appropriations, Analysis of Senate Bill No. 819 (2011-2012 Reg. Sess.) July 6, 2011. This
document is also publically available at the following Internet site: http://www.leginfo.ca.gov/.

8. Attached as Exhibit G is a true and correct copy of Sen. Com. on Public Safety,
Analysis of Senate Bill No. 819 (2011-2012 Reg. Sess.) April 26, 2011. This document is also
publically available at the follbwing Internet site: http://www.leginfo.ca.gov/.
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9. Attached as Exhibit H is a true and correct copy of Senate Bill 819 (Leno), Stats.
2011, 743. This document is also publically available at the following Internet site:
http://www.leginfo.ca.gov/. |

10. Attached as Exhibit I is a true and correct copy of Senate Bill 140 (Leno), Stats.
2013, Ch. 2. This document is also publically available at the following Internet site:
http://www.leginfo.ca.gov/.

11. Attached as Exhibit J is a true and correct copy of See Assem. Com.Von
Appropriations, Analysis of Senate Bill No. 670 (1995-1996 Reg. Sess.) Aug. 23, 1995.

12. Attached as Exhibit K is a true and correct copy of Sen. Third Reading, Analysis
of Senate Bill No. 670 (1995-1996 Reg. Sess.) Aug. 29, 1995.

13. Attached as Exhibit L is a true and correct copy of Assem. Com. on Public Safety,
Analysis of Senate Bill No. 819 (2010-2011 Reg. Sess.) June 20, 2011. This document is also
publically available at the following Internet site: http://www.leginfo.ca.gov/.

14. Attached as Exhibit M is a true and correct copy of the condensed version of the
deposition testimony of Stephen Lindley in this case.

15. Attached as Exhibit N is a true and correct copy of the condensed version of the
deposition testimony of David Harper in this case.

16. Attached as Exhibit O is a true and correct copy of the condensed version of the
first session of deposition testimony of Jessica Devencenzi.

17. Attached as Exhibit P is a true and correct copy of the condensed version of the
second session of deposition testimony of Jessica Devencenzi. |

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Signed and sworm to this 18th flay of June, 2017, at Sacramento,

California.

ANTHONY R. HAKL
SA2013113332
12719524 .doc
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DECLARATION OF SERVICE BY E-MAIL and U.S. Mail

Case Name: Gentry, David, et al. v. Kamala Harris, et al.
No.: 34-2013-80001667

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On June 13. 2017, I served the attached DECLARATION OF ANTHONY R. HAKL IN
SUPPORT OF MOTION FOR SUMMARY ADJUDICATION AS TO THE FIFTH AND
NINTH CAUSES OF ACTION by transmitting a true copy via electronic mail. In addition, I

placed a true copy thereof enclosed in a sealed envelope, in the internal mail system of the Office

of the Attorney General, addressed as follows:

C.D. Michel

Scott Franklin

Sean A. Brady

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200

Long Beach, CA 90802

E-mail: cmichel@michellawyers.com
SFranklin@michellawyers.com
SBrady(@michellawyers.com

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on June 13, 2017, at Sacramento, California.

Eileen A. Ennis ’,Q L/V/)?/f/

Declarant Signature

SA2013113332
12720389.doc
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STATUTES OF CALIFORMIA

AND DIGESTS OF MEASURES

1982
| Constitution of 1879 os Amended

Measures Sulomiited to Voie of Zleciors,
Primary Election, June 8, 1982
gnd General Election, November 2, 1982

General Laws, Amendmenis to the Codss, Resolutions,
and Constitutional Amendments passed by the
Caolifornio Legislature ‘

198182 Regular Session
198182 Firs? Butresrdinary Sessien

Compiled by

BION M, GREGORY
Loglstative Covnsel
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Ch. 327 ] © STATUTES OF 108 1495
CHAPTER 327

An act to amend Sections 1300 and 6028 of, to add Sections 1300.1,
7011.3, and 23083.5 to, and to repeal Chapter 20.6 (commencing with
Section 9891) of Division 3 of, the Business and Professions Code, to
amend Sections 48320, 48321, 48322, 48323, 48324, 52616, and 56760 of,
and to add Section 89910 to, the Education Code, to add Section 1607
to, and to repeal Sections 3036, 7151, 71534, 7161, 7162, and 7163 of, the
Fish and Game Code, to add Section 410 to, and to repeal Article 8
(commencing with Section 6045) of Chapter 9 of Part 1 of Division
4 of, the Food and Agricultural Code, to amend Sections 11044, 11270,
112’71 11346.5, 11346.7, 11347.3, 11349.1, 12016, 14669, 15616, 15640
15645, 16113, 18976, 19858, 19858.1, 19991.6, 20818, 26820.4, 26823,‘
26896, 26827, 26827.4, 26828, 26829, 26830, 26833, 26834, 26836, 26838,
26839, 26850, 26851, 26852, 26853, 26854, 26855, 26855.1, 26855.2,
£6855.3, 68073.4, 68926, 68927, 72055, and 72056 of, to amend and
renumber Sections 1134651, 15641, 15642, 15643, and 15644 of, to add
Sections 8174, 11346.51, 11346.52, 14669.1, 14671.6, 15641, 19859.3,
20603,5, 20819, and 37100.5 to, to add Chapter 8 (commencing with
Section 19939) to Part 2.6 of Division 5 of Title 2 of, to add Chapter
12.6 (comimencing with Section 54989) to Part 1 of Division 2 of Title
5 of, to add and repeal Sections 20586, 26820.5, 26826.2, 26827.2,
72085.1, and 72056.2 of, to repeal Section 15605.5 of, and to repeal and
add Sectlon 11349.11 of, the Government Code, to amend Sections
113,255,347, 1356, 1403, 15759 1729, 25345, 25347, and 25354 of, to add
Sechons 115 116, 208. 3 289.1, 289.7, 1403 1, 1729 1, 25174.1, 25174 2,
25174.6, 255.74 7, and 25356 5 to, to repeal Sechon 255.3 of, and to
repeal and add Sections 1266 and 25356 of, the Health and Safety
Code, to amend Sections 226 and 226.4 of the Labor Code, to amend
Sections 502 and 1023 of the Military and Veterans Code, to amend
Sections 1205 and 12076 of the Penal Code, to add Section 1851.5 to
the Probate Code, to amend Sections 4799.08, 4799.10, 25008, 25372,
and 25375 of, and to repeal Sections 25376, 25377, and 25378 of, the
Public Resources Code, to amend Sections 100.5, 1610.8, 2255, 12202,
12253, 12254, 12955, 12977, 17041, 170524, 17052.5, 17064.5, 17241,
17301, 17501, 17530, 17530.1, 18405.5, 25402, and 25954 of, to amend
and renumber Section 23186a of, to add Sections 97.7, 98.5, 6471, 6472,
6474, 11005.75, 11005.85, 11005.86, 12253.5, 12083.5, 13304, and 26482 to,
to add a chapter headmg unmedlately precedmg Section 13301, to
add Chapter .2 (commencing with Section 13401), Chapter 3
(commencing with Section 13501), Chapter 4 (commencing with

Section 13516), Chapter 5 (commencing with Section 13530),

Chapter 8 (commencing with Section 13580), Chapter 7
(commencing with Section 13801), Chapter 8 (commencing with
Section 14000), Chapter 9 (commencing with Section 14101), and
Chapter 10 (commencing with Section 14301) to Part 8 of Division
2 of, to add and repeal Sections 6471.5, 6472.5, and 6474.5 of, to repeal
Sections 1609.2, 1716.1, 6471 (as amended by Chapter 115 of the
Statutes of 1982) , 6472 ( as amended by Chapter 5 of the 1981-82 First

10 018
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Extraordinary Session), 6474 (as amended by Chapter 115 of the
Statutes of 1982), 12252, 17055, 17302, 17303, 17304 of, and to repeal
and add Article 1 {commencing with Section 1815) of Chapter 2 of
Part 3 of Division 1 of, the Revenue and Taxation Code, to add

Section 3016 to the Vehicle Code, to amend Sections 1808, 11201, -

11265, 11452, 11453, 12200, 12201, 12201.5, 12303.5, 12303.7, 12304,
14005.9, 14017, 14017.5, 14103.4, 14109.5, 14110.1, 14153, 15200.4. 16702,
16706, 19350, and 19356 of, to add Sections 1812.5, 4638, 4657, 4658,
4677, 11265.1, 11315, 11316, 11318, 11319, 11407.3, 14132.4, and 16705.5
to, to repeal Section 11459 of, and to repeal and add Section 16147 of
the Welfare and Institutions Code, to amend Section 2 of Chapter 113
of the Statutes of 1978, relating to fiscal affairs, making an
appropriation therefor, and declaring the urgency thereof, to take
effect immediately.

[Approved by Governor June 30, 1982, Filed with
Secretary of State June 30, 1982.]

The people of the State of California do enact as follows:

SECTION 1. Itistheintent of the Legislature in this act to make
the changes in the law necessary to implement the Budget Act of
1982. ) :

SEC. 2. Section 1300 of the Business and Professions Code is
amended to read:

1300. The amount of application and license fee under this
chapter shall be as follows: , ‘

(a) The application fee for a histocompatibility laboratory
director’s, clinical laboratory bioanalyst’s, clinical chemist’s, clinical
microbiologist's, or clinical laboratory toxicologist’s license is
thirty-eight dollars ($38). This fee shall be sixty-three dollars ($63)
commencing on July 1, 1983, =

(b) The annual renewal fee for a histocompatibility laboratory
director’s, clinical laboratory biocanalyst’s, clinical chernist’s, clinical
microbiologist’s, or clinical laboratory toxicologist’s license is
thirty-eight dollars ($38). This fee shall be sixty-three dollars ($63)
commencing on July 1, 1983.

{c) The application fee for a clinical laboratory technologist’s or
limited technologist’s license is twenty-three dollars ($23). This fee
shall be thirty-eight dollars (838) commencing on July 1, 1983,

(d) The annual renewal fee for a clinical laboratory technologist’s
or limited technologist’s license is fifteen dollars ($15). This fee shall
be twenty-five dollars ($25) commencing on July 1, 1983,

(e) The application fee for a clinical laboratory license is one
hundred fifty dollars (3150); provided, however, that when the
applicant is the state or any agency or official thereof, or a district,
city, county or city and county, or an official thereof, no fee shall be
required. This fee shall be two hundred forty-eight dollars ($248)
commencing on July 1, 1983.

10 010
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imprisonment begin at and continue after the expiration of any
imprisonment imposed as a part of the punishment or of any other
imprisonment to which he may theretofore have been sentenced,
Each of these judgments shall specify the extent of the imprisonment
for nonpayment of the fine, which shall not be more than one day
for each thirty dollars ($30) of the fine, nor exceed in any case the
term for which the defendant might be sentenced to imprisonment
for the offense of which he has been convicted. A defendant held in
custody for nonpayment of a fine shall be entitled to credit on the
fine for each day he is so held in custody, at the rate specified in the
judgment. When the defendant has been convicted of a
misdemeanor, a judgment that the defendant pay a fine may also
direct that he pay the fine within a limited time or in installments
on specified dates and that in default of payment as therein
stipulated he be imprisoned in the discretion of the court either until
the defaulted installment is satisfied or until the fine is satisfied in
full; but unless the direction is given in the judgment, the fine shall
be payable forthwith. _

{b) Except as otherwise provided in case of fines imposed as
conditions of probation, the defendant must pay the fine to the clerk
of the court, or to the judge thereof if there is no clerk, unless the
defendant is taken into custody for nonpayment of the fine, in which
event payments made while he is in custody shall be made to the
officer who holds him in custody and all amounts so paid shall be
forthwith paid over by the officer to the court which rendered the
judgment. The clerk shall report to the court every default in
‘payment of a fine or any part thereof, of if there is no clerk, the court
shall take notice of the default. If time has been given for payment
of a fine or it has been made payable in installments, the court shall,
upon any default in payment immediately order the arrest of the
defendant and order him to show cause why he should not be
imprisoned until the fine or installment thereof, as the case may be,
is satisfied in full. If the fine, or installment, is payable forthwith and
it is not so paid, the court shall without further proceedings,
immediately commit the defendant to the custody of the proper
officer to be held in custody until the fine or installment thereof, as
the case may be, is satisfied in full. The provisions of this section shall
apply to any violaton of any of the codes or statutes of the State of
California punishable by a fine or by a fine and imprisonment,

(¢) The defendant shall pay to the clerk of the court or the
collecting agency a fee for the processing of installment accounts.
This fee shall equal the administrative and clerical costs, as
determined by the board of supervisors, except that the fee shall not
exceed thirty dollars ($30). :

SEC. 129. Section 12076 of the Penal Code is amended to read:

12076. (a) The purchaser of any firearm capable of being
concealed upon the person shall sign, and the dealer shall require
him to sign, his legal name and affix his residence address and date

“of birth to the register in quadruplicate. The salesman shall affix his

10 05
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signature in quadruplicate on each sheet as a witness to the signature
of the purchaser. Any person furnishing a fictitious name or address
or knowingly furnishing an incorrect birth date, and -any person
violating any of the provisions of this section is guilty of a
misdemeanor.

(b) Two copies of the original sheet of the register shall, on the
date of sale, be placed in the mail, postage prepaid, and properly
addressed to the Department of Justice at Sacramento. The third
copy of the original shall be mailed, postage prepaid, to the chief of
police, or other head of the police department, of the city or county
wherein the sale is made, Where the sale is made in a district where
there is no municipal police department, the third copy of the
:;liginal shéeet shall be mailed to the sheriff of the county wherein the

e Is made.

(¢) If, on receipt of its two copies of the original sheet, it appears

to the department that the purchaser resides in a district other than
that to which a copy of the original sheet is required to be mailed,
the department shall transmit one of its copies to the head of the

municipal police department, if any, in the district in which the

purghaser resides or, if none, to the sheriff of the county in which he
resides. ' .

(d) If the department determines that the purchaser is a person
described in Section 12021 of this code or Section 8100 or 8103 of the
Welfare and Institutions Code, it shall immediately notify the dealer
of that fact. ,

(e) The Department of Justice may charge the dealer a fee which

it determines to be sufficient to reimburse the department for the
cost of furnishing this information. All money received by the
,department pursuant to this section shall be deposited in the
Dealers’ Record of Sale Special Account of the General Fund, which
is hereby created, to be available, upon appropriation by the
Legislature, for expenditure by the department to offset the costs
incurred pursuant to this section. V

SEC. 130. Section 1851.5 is added to the Probate Code, to read:

1851.5. (a) Promptly following the close of each fiscal year, the
Controller shall determine the statewide average cost per
investigation or review by a court investigator incurred by a county
pursuant to Sections 1826, 1850, and 1851 during each fiscal year.

(b) Excent as provided in Section 6102 of the Government Code,
each county shall annually assess the estate of each ward and each
conservatee in the county for any investigation or review conducted
by a court investigator at county expense with respect to that person
pursuant to Section 1826, 1850, or 1851, at the rate determined by the
Controller pursuant to subdivision (a). No assessment may be
collected except upon termination of the guardianship of
conservatorship by death or court order. A county may waive any or
all of an assessment against an estate, on the basis of hardship, where
the guardianship or conservatorship is terminated by court order.

(c) Any amount otherwise owing to a county pursuant to Article

10 05
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11-page Budget Office report (plus appendices) regarding DROS fund
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Building A Foundation For Susesss

Budget Office

Dealer Record of Sale (DROS) Fund Shortfall
May 28, 2004-

Ammxstmtwe srv
Department Of Justice

Issue

Currently expenditures exceed revenues in the Dealers Recard Of Sale (DROS) Special Fund by
$1,298,000 per year. Unless either revenues go up or expenditures go down the DROS Fund
- will run out of money by the end of fiscal year 2005-06.

Background :

The Division of Fuearms though it was not it’s own chv1510n at the time, began processing

- firearm information in-the 1930s. Background checks for firearm purchasers began in 1973, At
the time there was no direct charge for the service, the General Fund paid for the program. Then
the DROS fee and fund was started in 1982 through Chapter 327, Statutes of 1982. The fee was
initially established at $2.25 for the typical handgun background check. Below is a chart
showing the initial DROS fee and the adjustment in every year that it went up. In 1991 the
DROS fee went to $14 and has stayed at that level ever since.

LIPS U SR T NP SR PR

B

Historyof DROS Fee Inicreass T '

1982 = 1983 = 1984 = 1986 = 1988 = 1989 = [ 1990 = | August December

$2.25 | $2.50 | $3.00 | $3.50 | $4.00 | $425 | $750 | 1991= |1991 ="
: ’ . -$10.00 $14.00

The other component that affects DROS revenue is handgun sales volume. Handgun sales
volume peaked in Fiscal Year (FY) 1999-00 at 470,754 applications requested. This figure

declined to 335,908 by FY 2003 04, 2 29% drop in three years. This trend is easy to see from
- the chart below.

Hlstory of handgun application volume : -
FY FY FY FY FY
APPLICATIONS 1998-39 1999-00 2000-01 2001-02 2002-03

Dealérs' Record of Sale (DROS_) 392,948 470,754 365,717 .. 359,110 335,908

The decline in gun sales has substantially impacted the DROS revenues, it’s balance and it's
reserves. Ifthis trend was to continue without remedy, the fund will go bankrupt by the end of
FY 2004-05 as seen in the following fund condition statement.

AGIC007
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~ 0480 Dealer Record of Sale Special Account A 200203 2003-04 2004-05 2005-06
BEGINNING BALANCE ‘ 3,818 2,243 1,113 104
Revenues: ' 6,747 7127 7427 . T427
Transfers In from other Funds: 160 168
Totals, Resources : © 10,725 9,638 8,540 - 7,531
Expenditures : L . . 8,482 8,425 8,436 8,436
ENDING BALANCE ' ‘ , 2,243 1,113 104  -905

Between un-funded mandated programs, increasing workload per application and inflation, the

declining number of applications has not translated to decreased expenditures. The following is .

“a sample of the programs that Firearms has been required to manage without additional funding.

e Law Enforcement Gun Releases - law enforcement agencies submit a request to
Firearms Division to do firearms eligibility checks on confiscated guns (i.e., stolen,
safekeeping, arrest) before they are returned to the owner. This is done to ensure that
guns are not being released to prohibited individuals. Firearms Division conducts
approximately 7,000 law enforcement gun release eligibility checks annually at no
charge. Approx costto DROS Fund: $175,000 anniially=2 CISII, 1 PTIL

s - DROS Enforcement Activities - began in 1999 when the Firearms Division was
established to provide firearms expertise and training to law enforcement agencies and
firearms dealers. Approx cost to DROS Fund: $254,000 annually = 1 Special Agent

- Supervisor and 1 Spemal Agent.

« AB 2080 would requue that any Federal Firearms License holder who transfers firearms

mw%%@ahﬁmaéemﬁpwm&}%mﬁqﬁfmeﬁtﬁ%&meguﬁdeﬂew

licensing. Due to DROS Fund condition, this has not yet been implemented. If
implemented, approx cost to DROS Fund: $548, 000 one-time for database development
and $50,000 ongoing=1 CIS I ;

* DAG Legal Support - began in 1999 when the Firearms Division was estabhshed to
. provide legal counsel in numerous firearms related court cases. The Firearms FASA -
Fund provides $60,000 to support this position with the remaining coming from DROS.
Approx cost to DROS Fund: $100,000 annually =1 DAG IIL

See appendix A for a list of all the changes since 1991 that now has to be checked before a
* firearms background check can be cleared.

The primary program has gone through some changes that are conmbuﬁng to the mabﬂlty to
reduce costs. Two issues are driving this situation.

. According to the Firearms division, in the last three years, the Criminal Justice

Information Systems (CJIS) Division has stopped supporting certain flag fields in the
_database that allowed FD staff to eliminate many background files as not needing review.

AGICO08
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Background checks are performed based on name. So many searches produce many files
that may be the person FD staff are trying to check. FD staff then checks all the possible
files to make a determination of suitability of gun ownership. Previously, FD staff could
identify files entered relative to a fingerprint background check performed for
employment reasons versus a file entered for a criminal conviction. The files related to
employment would be ignored and all effort focused on the criminal files. Now that the
flags have been removed FD staff must review every file returned on every application -
which is about 90,000 applications per year. ~

As the population in California grows, the number of hits on any given search also
increases. With the state population approaching 36 Million, there are far more Smiths,
Jones and Garcias living in the state than there were 12 years ago when the fee was
established. This effect is apparent with respect to less common names as well.

O
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Discussion -

There are three basic ways to solve the DROS Fund deficit problem: reduce expenditures or
increase revenue either through a rate increase or an application volume increase. Below isa
sensitivity analysis table illustrating a few potential outcomes. The left column shows potential
cost cutting goals. The $0 (a) represents nochange in spending, $351,000 (b) represents
positions in"CJIS that are paid by DROS but could be moved to the Fingerprint Fees Account
(FFA), and the $1,298,000 (c) would be cutting DROS expenditures to the present revenue level.
The top row represents the effect of a fee change. The $0 column addresses the effect of
mamtammg the DROS fee at the present level of $14, the $3 colummn reflects the effect of
increasing the DROS fee $3 to $17 and similarly the $5 column reflects the effect of increasing
the DROS fee $5 to $§19. Each coordinate box contains two numbers. The top number
represents remaining expenditures in excess of revenue given the Cost Cutting and Revenue

. Increase options chosen. The bottom number represents the required increase in DROS
applications to raise revenue to a level then equal to the expenditure expectation. For example, if
you assume DOJ will redirect the DROS positions to the FFA, thereby producing a savings of
$351,000 per year, and that DOT raises the DROS fee'to the level of $17, you eould conclude
that revenue would rise to exceed the now lowered expenditures by $58,000 and the required
increase in DROS applications would be 0, because revenues now exceed expenses.

Remaining Deficit

B AT S VLG TR

Formula = Apps needed to=0
Revenue |  $0 (DROS fee $3 (DROS fee- * $5 (DROS fee-
Increase | remains at $14) increased to §17) increased of §19) r
Cost Cutting | ' . ' |
| $0 (a) $1.298.000 $293.,000 $377.000 surplus ;
92,714 17235 0
$351,000 (b) $947,000 $58.000 surplus $728.000 surplus
; 67,642 0 0
$1,298,000 © . 30 - $1.005.000 surplus $1.675.000 surplus
‘ : 0 0 ‘ 0
Cutting Expenditures i

Expenditures to DROS may be cut in two ways. First, as mentioned above, there are 5.0

positions DROS funded in CJIS, costing $351,000. DROS is a dubious funding source for these .

positions. While they may somewhat contribute to the goals of the DROS program, an -
overwhelming majority of their time is spent on non-DROS workload. If the funding source of
these positions were switched to FFA, DROS would see the savings. -The second means to cut
expenditures would be to reduce DROS funding in FD. Unless additional funding was brought
in from another source, this would increase the backlo gon DROS applications and the division
may not be able to meet all of it’s legal obligations.
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Increasing Revenue

The DROS fund has not had a Cost of lemg Increase (COLA) since 1991. Increasmg the’
DROS fee from $14 to $19 would bring in an extra $1,675,000 in to the fund based upon the
current number of DROS transaction (335,000 transactions x $5 extra revenue=$1,675,000).
This extra revenue would solve all of DROS’s financial worries for years to come and allow the
fund to slightly increase its reserves. The table immediately below shows how much the DROS
fee would have been if the COLA’s had been implemented overtime, the second table is a
revised fund condition statement based on the increased rate and revenue.

DROS Fee with a 3% COLA added every year since 1991

Year | 1991 {1992 11993 |.1994 |1995 | 1996 | 1997 | 1998 -1 1999 | 2000 {2001 |2002

$

Fee |14 1442 | 1485|1529 | 15.76 | 16.23 | 1672 | 17.22 | 17.73 | 18.27 | 18.81 | 19.38

DROS FUND Coﬁdition if the fee was raised from $14 to $19 in 2004-05

0460 Dealer Record of Sale Special Account -2002-03 2003-04 2004-05 2005-08
“BEGINNING BALANGCE N ' 3818 2243 . 1,113 1778 ,
Revenues: ' 8,747 7127 9,102 9,102 i
Transfers In from other Funds: ' ' 160 168 - ‘ .
Totals, Resources ‘ © 10,725 .9,538 10,215 10,881 [
Expenditures _ 8482 8425 8436 8436 r
ENDING BALANCE 2,243 1,113 1,779 2,445 4
Selutions

Solution # 1 — Implement the COLA and raise the DROS fee from $14 to $19 and not cut any

expenditures. This will be the least painful solution for the Firearms Division. Ifthe feeis

raised as of July 1, 2004 the fund will not run out of money and will actually start building up
- it’s reserves. There will not need to be any cuts with this solution.

Solution # 2 —Move CIIS positions that are funded out of DROS and into the Fingerprint Fes
Account. The following our positions that are controlled by CJIS that do very little if any DROS
related work and yet they are billed to the DROS Fund: CIS I420-732-8462-001,PTIL
420,795,9928-001, PT II 420-795-9928-003, Field Rep 420-732-8519-006 and Field Rep 420-

- 732-8519-004. By shifting these posmons it would save the DROS Fund $351,000 per year.
Currently the DROS Fund brings in $7,127,000 and has expenditures of $8,425,000 that is a
difference of $1,298,000. That $1,298,000 deficit could be reduced to $947,000 ($1,298,000
minus $351,000 =$947,000) if the CJIS positions are shifted out of DROS funding. -Then the
Firearms Division would need to cut its program by $947,000 for the DROS Fund to become

stable. This solution will not generate any surplus and will only work if gun sales remain stable
and expenditures stay the same.
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Solution # 3 — Increase the DROS fee from $14 to $17 instead of the COLA level of $19. If gun
sales remain the same then that small increase would bring in an extra $1,005,000 per year and
that increase along with a cut to either Firearms or CJIS of $293 000 Would stab1hze the FUND
for now and stop the DROS fund from depleting its reserves. :

Solution # 4 Do nothing. Expect that DROS apphcatlons will rise to a level to support the
current level of expenditures. Ifﬂns does not happen, the DROS Fund will be bankmpt in FY

. 2005-06. :

Solution # 5 — Pursue a combination of the above 4 options. Essentially, this is a combination of
hard technical cuts to the program, or redirection of expenditures to other funds, but allows for us
to expect that gun sales will not remain this low indefinitely.

Recommendation

Solution # 3.

(File Location: I:\Budgets\Firearms\Issue Paper\DROS SHORTFALL.doc)

For more mformatlcn on this report or other issues, contact Rob ert Sharp, Budget Office,
at 916/323-5346 or robert.sharp@doj.ca.gov. :
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APPENDIX A

ADDITIONAL DROS PROHIBITING CATEGORIES POST
(Resulting in Increased Number of Eligibility Reviews)

THE FOLLOWING FIREARM PROHIBITING MISDEMEANORS WERE ADDED:

PENAL CODE SECTIONS:
1991 1994 1995 | 2000
1365 | 2735 71 422
140 - 2736 | 76 136.1
171b 646.9 148(d) i
171c 186.28
. 171d 246 !
240 417.1 P
241 417.6 ;
242 12023 i
243 12040 i
244.5 12072(b)
245 12072()(3) i
246.3 : o 3
247 :
417 -
417.2.
626.9
12034(b) or *
@ .
12100(a)
12326 ;
12590 :
I

1991

NEW FIREARM PROHIBITION - PERSONS UNDER 30 WHO WERE MADE
WARDS OF JUVENILE COURT FOR WIC 707(b) OFFENSE

PRIVATE PARTY TRANSFERS ARE NOW REQUIRED TO GO THRU DEALER
- AND HAVE DOJ BACKGROUND CHECK COMPLETED (NEW LEGISLATION)

1993

DOJ REQUIRED TO CONDUCT FIREARM ELIGIB]LITY CHECKS ON PEACE
OFFICERS (NEW LEGISLATION)

AGIC013

1470

bk Bt




e,
|
) %

APPENDIX A

ju—y

94

NEW FIREARM PROHIBITION - PERSONS UNDER 30 WHO WERE MADE
WARDS OF JUVENILE COURT FOR PC 1203.073(b) OFFENSE '

DOT REQUIRED TO CONDUCT FIREARM ELIGIBILITY CHECKS ON SECURITY
GUARDS (NEW LEGISLATION)

—t
Ul.

1995
NEW FIREARM PROHIBITION - PERSONS ‘UNDER 30 WHO WERE MADE
WARDS OF JUVENILE COURT FOR PC 12071(c)(1) OFFENSE

FEDERAL BRADY PROHIBITIONS ADDED (NICS)

jw—y

9

oo

- DOJ REQUIRED TO CONDUCT FIREARM ELIGIBILITY CHECKS ON PAWN
REDEMPTIONS AND CONSIGNMENT SALES/RETURNS (NICS)

NEW FIREARM PROHIBITION: MISDEMEAN OR DRUG OFFENSES

REQUIRED TO CHECK INS STATUS, MENTAL DEFECTIVES, OUT OF STATE
WARRANTS, DENIAL NOTIFICATION (NICS)

[ 8]

000

|

S LAY bk e 3 oSBTk

DOJ REQUIRED TO CONTACT LOCALS TO CONFIRM FIREARMS
- PROHIBITING RESTRAINING ORDERS (POLICY) .

[

00

o

|

DOJ REQUIRED TO CONDUCT NICS ICE CHECKS (NICS)

DOJ REQUIRED TO CONDUCT ARMED PROHIBITED TRACKING. INCL
CHECKING AFS ON DENIALS, UPDATING CAPS, NOTIFYING AGENTS (NEW
LEGISLATION)

v

00

¥8]

DOJ REQUIRED TO NOTIFY THE DA OF FIREARM DENIALS (AG DECISION)
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004

NEW FIREARM PROHIBITION: ELDER ABUSE RESTRAINING ORDERS (NEW
LEGISLATION)

DOJ REQUIRED TO CHECK VIOLENT GANG AND TERRORISM FILE (VGTOE)
- ONFIREARM ELIGIBILITY CHECKS (NICS) ‘

DOJ REQUIRED TO CONDUCT PERSONAL FIREARM ELIGIBILITY

CHECKS (NEW LEGISLATION)

e 2 [ B B L AR
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APPENDIX B

DEALER’S RECORD OF SALE (DROS) REGISTER HISTORY
(Revised June 1,2003) -

This summary highlights several major change in California firearms laws that

affected firearm purchase transactions and dealer licensure requirements over the past
several decades.

1909

1923

1931

1953

1965

1972

- Penal Code required dealers to keep a register of pistol and revolver

-purchasers and to make the register open to the inspection of any peace officer.

- Laws regulating and controlling pistol and revolver possession, sales and

use were passed. Pistols and revolvers could not be delivered to purchasers on the’

day ofsale, and a copy of the register was transmitted to the local law
enforcement agency.

- - The laws were amended to provide both the local law enforcement agency
and the Department of Justice (DOJ) with a copy of the register and again
prohibited delivery on the day of sale.

- Passage of the Dangerous Weapons® Control Laws extended the waiting
period to 3 days as a “cooling off “ period. DOJ notified local law enforcement
agencies of purchasers who were “potentially prohibited,” and the agencies would

_confiscate the weapons from purchasers.

- Laws amended to extend the waiting period to 5 days, and DOJ continued
to notify local law enforcement agencies of potentially prohibited purchasers.

- DOJ, for the first time, was required to notify dealers of prohibited

R i D A e Lk B T

o —

1975

1991

1992

1994

1995

purchasers, but was unable to stop delivery due to retention of the five-day
waiting period.

- Waiting period extended to 15 days to give DOJ time to determine if
purchasers were prohibited and to notify dealers to stop sales.

- Rifle/Shotguns require 15-day wait and purchaser clearance for the first
time. Prohibited categories were expanded. Requires all pnvate party .
transactlons to be processed by a licensed dealer.

- Penal Code section 12071 was amended t0 require firearms dealers to
obtain a Certificate of Eligibility (COE) (cost $73.00 initial and $17.00 annual
renewal) from DOJ by undergoing a firearms eligibility background check.

- Purchasers of handguns are required to obtéin a Basic Firearm Safety

Certificate prior to taking possessmn of a handgun.

- The DOJ Centralized List (CL) of Firearms Dealers was enacted into law:
Firearms Dealers had to be established on the CL (cost $85.00 per year per store

10

AGIC016

1473




APPENDIX B

1997
1998

2000

- 2001

2002

" only those handguns that had successfully passed required testing could be
_ sold/transferred/manufactured. within the state. {12125 pC}

Y

4
|

location) to be able to obtain DROS registers and/or mbmJt them to DOJ for
background check processmg

- The old process of dealers mailing completed DROS registers to DOT for
processing was replaced with a new electronic/telephonic firearms eligibility
background check process. The waiting’ penod for both handguns and long guns
was reduced to 10 days.

- The DROS process was amended to include the Federal National Instant
Criminal (NICS) background check requirements and the California DOJ was
established as the state’s NICS Point of Contact (POC). - Also, pawn and
consignment transactions were incorporated into the DROS process.

- (a). State (and Federal) law was amended to limited purchasers/transferees
of handguns to 1-handgun per 30 day period. {12072(a) (9) PC} (b). 2°% Assault
Weapon law enacted- identifying by characteristics on firearms {12276.1 PC}

ST T A R

- Unsafe Handgun law- New law required the DOJ to certify laboratories to
test handguns to be sold/manufactured in California. Effective January 1, 2001,

- - Safety Device law- New law required that all firearms : : ¢
sold/transferred/manufactured within the state must be accompanied by a DOJ 3
certified firearms safety device. The DOJ certified laboratories to test firearms :
safety devices and certified only those devices that had successfully passed : .5
required testing. : : :

2003

- (a) Handgun Safety Certificate- purchasers of handguns must meet new ' y
safety training requirements and obtain a “Handgun Safety Certificate” prior to ‘ !
purchasing a handgun. Implementation of the HSC repealed and replaced the o
BFSC requirements that were established in 1994.{12800 PC}

(b) Handgun Demonstration- purchasers of handguns must perform safe handling
demo. (12071b) "

(c) Internet Automated DROS process mmated ‘The firearm recipient’s
identification number, name, and date of birth must be obtained by swiping the
recipient’s CA ID or DL card through a magnetic card stripe reader.

(d) Thumb print required on all DROS.

(e) No handgun may be delivered unless the purchaser, transferee, or person being
loaned the firearm presents documentation indication that he or she is a California-
resident.

6 CALDOJ implemented a new federal requirement to require U.S. szenshlp f
information on the DROS as a result of a federal mandate issued by the U.S. j
Attorney General. The new requirement was implemented as a homeland security
precaution in the wake of the 911 terrorist attacks on the U.S.
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Document No. 2

3-page Budget Office drét report (plus partial appendices)
regarding DROS fund
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‘Budget Office
Dealer Record of Sale (DROS) Cash Flow Problem
December 16, 2004

Aduiinistrative: Services Bi
Department Of Justice

Issue A ‘
DROS has ran out of cash and as of December 14 has a (-$894,000) negative balance.
Currently expenditures exceed revehues in the Dealers Record Of Sale (DROS) Special Fund by
$346,000 per year. The recent $5 inerease on DROS tfransactions should correct this problem
over time as revenues rise but DROS has no operating cash.

Backg;ound

The other component that affects DROS revénue is handgun sales volume. Handgun sales
volume peaked in Fiscal Year (FY) 1999-00 at 470,754 applications requested. This figure
declined to 300,638 by FY 2003 04; a 37% drop in three years. This trend is easy to see from
the chart below.

History of handgun application volume S
: - FY FY FY FY FY FY

i A S

APPLICATIONS 1998-99 1999-00 2000-01 2001-02 2002-03 2003-04
Dealers' Reéord of Sale (DROS) 392,948 470,764 . 365,717 359,110 335,808 300,638
" The decline in gun sales has substantially impacted the DROS revenues, it’s balance and it’s

reserves. If this trend was to continue without remedy, the fund will go bankrupt by the end of
~ FY 2004-05 as seen in the following fund condition statement.

0460 Dealer Record of Sale Special Account - 2002-03 2003-04 2004-05 2005-06
BEGINNING BALANCE ‘ . 3,818 1,962 149 -197
Revenues: 6,466 6,252 7,852 7,852
Transfers In from other Funds: 160 173
Totals, Resources . 10,444 8,387 8,001 7,655
Expenditures 8,482 8,238 8,198 8,667
ENDING BALANCE - ) 1,962 149 -197  -1,012
1
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Between un-funded mandated programs, increasing workload per application and inflation, the
declining number of applications has not translated to decreased expenditures. “The following is
a sample of the programs that Firearms has been required to manage without additional funding.

* Law Enforcement Gun Releases - law enforcement agencies submit a request to
Firearms Division to do firearms eligibility checks on confiscated guns (i.e., stolen,- - -
safekeeping, arrest) before they are returned to the owner. This is done to ensure that
guns are not being released to prohibited individuals. Fireémns Division conducts
approximately 7,000 law enforcement gun release eligibility checks annually at no
charge. Approx cost to DROS Fund: $175,000 annually =2 CISII, 1. PTIL

¢ DROS Enforcement Activities - began in 1999 when the Firearms Division was
established to provide firearms expertise and training to law enforcement agencies and
firearms dealers. Approx costto DROS Fund: $254,000 annually = 1 Spec1a1 Agent’
Supervisor and 1 Special Agent. A :

e AB 2080 - would require that any Federal Firearms License holder who transfers firearms
within California to also comply with all California requirements relative to gun dealer
licensing. Due to DROS Fund condition, this has not yet been implemented. If
implemented, approx cost to DROS Fund: $548,000 one-time for database development
and $50,000 ongoing =1 CIS I,

¢ DAG Legal Support - began in 1999 when the Firearms Division was established to
provide legal counsel in numerous firearms related court cases. The Firearms FASA
Fund provides $60,000 to support this position with the remaining coming from DROS.
Approx cost to DROS Fund: $100,000 annually = 1 DAG IIL

v _Qeg,.g:p};@pﬂ|v A for.a ]mf ofall ﬂ'm changes since. 1901 that now hasto be checked hefore a

firearms background check can be cleared

Discussion

Without a cash balance DROS cannot pay for Firearms or CJIS expenditures. As revenue comes
into DROS expenditures are paid but DOJ’s General Fund is covering the outstanding
expenditures. Even with the fee increase it will take time for DROS to build up its reserves since
it is already has an $894,000 negative cash balance.

The Walmart settlement will cover $800,000 of the deficit but without establishing some

- permanent cuts DROS may never build up its reserves since expenditures of $8,198,000 still
exceed projected revenues of $7,852,000 (2003-04 revenue of $6,252,000 plus $1,600,000 ($5
fee increase on 320,000 transactions equals $1,600,000)). The current year expenditures include
a voluntary savings from Firearms of almost $400,000. It appears that DROS will not build up

- the reserves in the current year.
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During Fiscal Year (FY) 2005-06, DROS is projected to have $8,‘667,000 in expenditures and
have revenue of $7,852,000. This will put the fundina deficit of $815,000. -

; CutﬁngExpendi;cufes T .

For Firearms and CJIS to maintain current combined authority spending levels of $8,667,000
then there has to be 365,000 DROS transactions per year plus the other fees that the DROS Fund
collects revenue for like special permits. If Firearms projects 320,000 transactions per year then
expenditures need to be reduced to $7,852,000.

Increased Revenue

The recent increase in the DROS fee from $14 to $19 will briﬁg in an extra $1,600,000 into the
fund based upon the current number of projected DROS transaction (320,000 transactions x §5
extra revenue=$1 600,000). Unfortunately that only brings projected Tevenues up t0 $7,852,000

The California Pistol and Rifle Association (CPRA) is asking the LAO to review the recent fee
increase and how we had the right to implement all the previous COLA’s. The table below
shows how much the DROS fee would have been if the COLA’s had been implemented
overtime.

DROS Fee with a 3% COLA added évery vear since 1991

Year | 1991 | 1992 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 |2000 | 2001 |2002

Fee |14 14.42 | 14.85 1529 | 15.76 | 16.23 | 16.72 | 17.22'| 17.73 | 18.27 | 18.81 | 19.38

§

et i

pr—

Solutioné

DROS expenditures need to be permanently cut by $800,000 to allow DROS to become solvent,

(File Location: I:\Budgets\Firearms\Issue Paper\DROS Cash flow problem .doc)

For more information on this report or other issues, contact Robert Sharp, Budget Office,
at 916/323-5346 or robert.sharp@doi.ca.gov.
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APPENDIX A

ADDITIONAL DROS PROHIBITING CATEGORIES POST
(Resulting in Increased Number of Eligibility Reviews)

THE FOLLOWING FIREARM PROHIBITING MISDEMEANORS WERE'ADDED:

'PENAL CODE SECTIONS:

1991 1994 1995 | 2000 -
136.5 . 273.5 71 422
140 273.6 76 136.1
171b 646.9 148(d)
171c ' 186.28

1714 246 ]
240 417.1 :
241" 417.6 '
242 . 12023 ]
243 12040
2445 12072(b) i
245 12072(2)(3) :
246.3 - ‘ :

247
417
4172 !
626.9 ]

12034(b) or !
@ . i

12100(a)
12320 !
12590 i

1991

NEW FIREARM PROHIBITION - PERSONS UNDER 30 WHO WERE MADE
WARDS OF JUVENILE COURT FOR WIC 707(b) OFFENSE

© PRIVATE PARTY TRANSFERS ARE NOW REQUIRED TO GO THRU DEALER
AND HAVE DOJ BACKGROUND CHECK COMPLETED (NEW LEGISLATION)

1993

DOJ REQUIRED TO CONDUCT FIREARM ELIGIBILITY CHECKS ON PEACE
OFFICERS (NEW LEGISLATION)
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APPENDIX A

1994

NEW FIREARM PROHIBITION -PERSONS UNDER 30 WHO WERE MADE
WARDS OF JUVENILE COURT FOR PC 1203.073(b) OFFENSE '

DOJ REQUIRED TO CONDUCT FIREARM ELIGIBILITY CHECKS ON SECURITY
GUARDS (NEW LEGISLATION) 4

juy

9

94}

NEW FIREARM PROHIBITION - PERSONS UNDER 30 WHO WERE MADE
WARDS OF JUVENILE COURT FOR PC 12071(c)(1) OFFENSE
FEDERAL BRADY PROHIBITIONS ADDED (NICS)

1998

DOJ REQUIRED TO CONDUCT FIREARM ELIGIBILITY CHECKS ON PAWN
REDEMPTIONS AND CONSIGNMENT SALES/RETURNS (NICS)

NEW FIREARM PROHIBITION: MISDEMEAN OR DRUG OFFENSES -

REQUIRED TO CHECK INS STATUS,' MENTAL DEFECTIVES, OUT OF STATE
WARRANTS, DENIAL NOTIFICATION (NICS)

[ 3]

000

|

|

e L T

PP S NSO

DOJ REQUIRED TO CONTACT LOCALS TO CONFIRM VFIREARMS
PROHIBITING RESTRAINING ORDERS (POLICY) ‘

»ny

002

|

DOJ REQUIRED TO CONDUCT NICS ICE CHECKS (NICS)
DOJ REQUIRED TO CONDUCT ARMED PROHIBITED TRACKING. INCL
CHECKING AFS ON DENIALS, UPDATING CAPS, NOTIFYING AGENTS (NEW
LEGISLATION)

2003

DOJ REQUIRED TO NOTIFY THE DA OF FIREARM DENIALS (AG DECISION)
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004

s

NEW FIREARM PROHIBITION: ELDER -ABUSE RESTRAINING ORDERS (NEW
LEGISLATION) '

'DOJ REQUIRED TO CHECK VIOLENT GANG AND TERRORISM FILE (VGTOF)
. ON FIREARM ELIGIBILITY CHECKS (NICS) '

DOJREQUIRED TO CONDUCT PERSONAL FIREARM ELIGIBILITY -
CHECKS (NEW LEGISLATION)
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APPENDIX B

DEALER’S RECORD OF SALE (DROS) REGISTER HISTORY
(Revised June 1,2003)

~ This summary highlights several major change in California firearms laws that
affected firearm purchase transactions and dealer licensure requirements over the past
several decades,
1909 - Penal Code required dealers to keep a register of pistol and revolver ;
purchasers and to make the register open to the inspection of any peace officer.

1923 - Laws regulating and controlling pistol and revolver possession, sales and
use were passed. Pistols and revolvers could not be delivered to purchasers on the
day of sale, and a copy of the register was transmitted to the local law
enforcement agency,

1931 - The laws were amended to provide both the local law enforcement agency
and the Department of Justice (DOJ) with a copy of the register and again
prohibited delivery on the day of sale.

1953 - . Passage of the Dangerous Weapons’ Control Laws extended the waiting
period to 3 days as a “cooling off “ period. DOJ notified local law enforcement
agencies of purchasers who were “potentially prohlbned ” and the agencies would

- confiscate the weapons from purchasers.

1965 - Laws amended to extend the waiting p’erjod to 5 days, and DOJ 6ontinued
' to notify local law enforcement agencies of potentially prohibited purchasers.

1972 - - DOJ, for the first time, was required to notify dealers of ,prqhbitgd o
- purchasers, bui was unable 1o stop delivery due 1o retention of the five-day - B
waiting period. ?
1975 - Waiting period extended to 15 days to give DOJ time to determine if

purchasers were prohibited and to notify dealers to stop sales.

1991 - Rifle/Shotguns require 15-day wait and purchaser clearance for the first
time. Prohibited categories were expanded. Reqmres all private party
transactions to be processed by a licensed dealer,

1992 - - Penal Codesection 12071 was amended to require.ﬁrearms dealers to
obtain a Certificate of Eligibility (COE) (cost $73.00 initial and $17.00 annual
renewal) from DOJ by undergoing a firearms eligibility background check.

1994 - Purchasers of handguns are required to obtain a Basic Firearm Safety
Certificate prior to taking possession of a handgun.

1995 - The DOJ Centralized List (CL) of Firearms Dealers was enacted into law.
Firearms Dealers had to be established on the CL (cost $85.00 per year per store
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1997

1998

2000

2001

-2002

location) to be able to obtain DROS registers and/or submit them to DOJ for
background check processing. :

- The old process of dealers mailing completed DROS registers to DOJ for
processing was replaced with a new electronic/telephonic firearms eligibility
background check process. The waiting period for both handguns and long guns
was reduced to 10 days.

- The DROS process was amended tb iﬁclude the Federal National Instant

‘Criminal (NICS) background check requirements and the California DOJ was
‘established as the state’s NICS Point of Contact (POC). Also, pawn and

consignment transactions were incorporated into the DROS process.

- (a) State (and Federal) law was amended to hmlted purchasers/transferees -

- ofhandguns to 1-handgun per 30 day period. {12072(a) (9) PC} (b). 2™ Assault

Weapon law enacted- identifying by characteristics on firearms {12276.1 PC}

- Unsafe Handgun law- New law required the DOJ to certify laboratories to
test handguns to be sold/manufactured in California. Effective January 1, 2001,
only those handguns that had successfully passed required testing could be

. sold/transferred/manufactured within the state. {12125 PC}

- ‘Safety Device law- New law required that all firearms -
sold/transferred/manufactured within the state must be accompanied by a DOJ
certified firearms safety device. The DOJ certified Taboratories to test firearms
safety devices and certified only those devices that had successfully passed
required testing.

2003

- (a) Handgun Safety Certificate- purchasers of handguns must meet new
safety training requirements and obtain a “Handgun Safety Certificate” prior to
purchasing a handgun. - Implementation of the HSC repealed and replaced the
BFSC requirements that were established in 1994.{12800 PC}

(b) Handgun Demonstration- purchasers of handguns must perform safe handling
demo. (12071b)

(c) Internet Automated DROS process initiated. The firearm recipient’s
identification number, name, and date of birth must be obtained by swiping the
recipient’s CA ID or DL card through a ‘magnetic card stripe reader.

(d) Thumb print required on all DROS.

(e) No handgun may be delivered unless the purchaser, transferee or person being
loaned the firearm presents dOcumentatlon indication that he or she is a California
resident.

(f) CALDOJ implemented a new federal requirement to require U.S. Citizenship
information on the DROS as a result of a federal mandate issued by the U.S.
Attorney General, The new requirement was implemented as a homeland security -
precaution in the wake of the 911 terrorist attacks on the U.S.
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Document No. 3

| 4-page Budget Office report (plus appendix)
regarding DROS fund
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Budget Office
Dealer Record of Sale (DROS) Cash Flow Problem
Jariuary 19, 2005 '

Administrative Seivices. Division
Department Of Justice

Issue

Due to a decline in gun sales and relatlvely static costs to run the Dealer Record of Sales (DROS)
program, the DROS Account is in effect bankrupt. While there is still cash in the DROS
Account today, the balance remaining in the fund is small and is more than offset by charges
being held by the Accounting Office, which should be applied against the fund. If all appropriate
. charges were applied against the account, the balance would be -$894,000.

Background

The primary source of revenue for the DROS fund is the fee for the background check required

to be completed prior to a person being authorized to purchase a handgun. The number of

requests for this check has been falling steadily since Fiscal Year (FY) 1999-00. Handgun sales

volume peaked in Fiscal Year (FY) 1999-00 at 470,754 applications requested. This figure then

declined to 300,638 by FY 2003-04, a 37% drop over three years. This trend is shown in the
“chart below.

Bk Fete e ot A

EIVRTL RN
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HJstOry of handgun application volume :
FY  -FY - FY FY FY

AFPPLICATIONS ' ;1998 99 1999-00  2000-01 2001-02 2002-03 2003-04

Dealers' Record of Sale (DROS) 392,048 470,754 365,717 359,110 335,908 300,638

The decline in gun sales has negatively impacted DROS revenues, and in turn the DROS fund
balance, However expenditures have declined nominally. Given these two trends, and assuming
these trends will continue without remedy, the fund will go bankrupt by the end of FY 2004-05
as seen in the following fund condition statement.

0460 Dealer Record of Sale Special Account : 2002-03 2003-04 2004-05 2005-06

BEGINNING BALANCE .3,818 1,082 149 -197
Revenues: : , 6,466 6,252 7,852 7,852
Transfers In from other Funds: 160 173
Totals, Resources " 10444 8387 8001 7,655
Expenditures : 8,482 8,238 8,198 8,667

1
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ENDING BALANCE : : 1,862 149 -197 - -1012

Between unfunded programs, 1hereasmg workload per application and inflation, the declining
number of applications has not translated to decreased expenditures. The following is a samnple
of the programs that Firearms has been required to manage without additional funding.

e Law Enforcement Gun Releases - law enforcement agencies submit a request to
Firearms Division to do firearms eligibility checks on confiscated guns (i.e., stolen,
safekeeping, arrest) before they are returned to the owner. This is done to ensure that
guns are not being released to prohibited individuals. Firearms Division conducts
approximately 7,000 law énforcement gun release eligibility checks annually at no
charge. Approximate cost to DROS Account: $175,000 annually =2 CISTII, 1 PTIL

* DROS Enforcement Activities - began in 1999 when the Firearms Division was
established to provide firearms expertise and training to law enforcement agencies and
firearms dealers. Approximate cost to DROS Account: $254,000 annually = 1 Special
Agent Supervisor and 1 Special Agent.

* AB 2080 - would require that any Federal Firearms License holder who transfers firearms
within California to also comply with all California requirements relative to gun dealer
- licensing. Due to the DROS Account condition, this has not yet been implemented. If
implemented, approx cost to DROS Fund: $548,000 one-time for database development
and $50,000 ongoing =1 CIS II.

* DAG Legal Support - began in 1999 when the Firearms Division was established to
provide legal counsel in numerous firearms related court cases. The Firearms FASA
Fund provides $60,000 to support this position with the rémaining funding coming from -

_DROS. Approximate cost to DROS Fund: $100,000 annually =1DAGIIL

Y G5 £ KL T BT R A 4T

See Appendix A for a list of all the changes since 1991 that now has to be checked before a
firearms background check can be cleared.

Discussion

There are several factors that may improve the DROS fund condition. The pending Walmart
settlement could result in as much as $2,000,000 being availableto bolster the DROS fund
balance, though not all may be available to spend immediately. The DROS fee increase will
increase revenue into the DROS fund.  Cost reductions will help balance the flow of cash.

- Wal-Mart: The Wal-Mart settlement will bring an $2,000,000 in new one-time funds to DROS.
$800,000 of the settlement will be deposited directly into DROS to pay for investigative and -
attorney costs. It is not clear whether some of this amount of this may not be due the Division of
Civil Law for representing California in this case. The remaining $1,200,000 is for future
monitoring of Wal-Mart with the option, in the event Wal-Mart stops selling firearms, to spend
the remaining money to develop and implement a system to validate the age of ammunition
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purchasers. Itisnot clear that any existing operations would fall under intended use of these
funds.

DROS Fee Increase: The DROS fee increase from $14 to $19 is expeoted to bring in an
additional $1,600,000 annually based on 320,000 transactions per year. DROS revenue in FY
2003-04 was approximately $7,852,000; consequently, the forecast FY 2004-05 DROS revenue
forecast is $8,198,000. The current year expenditures include a voluntary savings from Firearms
of almost $400,000. It appears that DROS will not build up the reserves in the current year. At
this point DROS revenues have not reflected the November increase do to the two-month lag.

The California Pistol and Rifle Association (CPRA) may file (according to Firearms Division no
suit has been filed at this time) a suit claiming DOJ could have only raised the DROS fee by the
latest years Consumer Price Index (CPI) which would reduce the DROS fee increase from §5.00
to $0.42. This would clearly decimate our ability to sustain this fund given existing expenditure
levels. Similarly, any reduction in this increase will negatively affect fund sustainability.

Appendix A. details two potential outcomes: (1) The Base Case assumes DOJ gets only what we
are fairly certain will come our way and (2) Scenario 1 offers a slightly rosier picture with DOJ
receiving an additional approximately $300,000 from DROS and DROS expenditures being
reduced approximately $1,200,000 annually. Note the Base Case indicates the fund cannot
balance this year, and even Scenario 1 brings the fund to barely balance. That means DOJ will
have to come up with General Fund to fill the cash gap. Additional attention to new Firearms
Divisions expenditures now will help ensure this fund does not require $2.6 million General
Fund at the end of this FY to balance.

Cutting Expenditures

e e

R TS T e ni—

~For Firearms and CJTS fo maintain current combined authority spending levels of $8,667,000

then there has to be 365,000 DROS transactions per year plus the other fees that the DROS Fund
collects revenue for like special permits. If Firearms projects 320,000 transactions per-year then
expendltures need to be reduced to §7,852, OOO

Solutions

(1) DOJ should enforce strict spending restrictions from the DROS fund now to avoid
immediate and future attention being drawn to the fact that we have depleted this fund to
insolvency. No new expenditures should be allowed and immediate cost reductions
should be implemented. Without these actions, the DROS fund could require as much as
$2.6 million to balance this year.

(2) Have the Firearms Division make a permanent cut of $1.6 million and the Cnmmal
Justice Information System make a permanent cut of §1 million through a negative
Finance Letter.

(3) Do Nothing.
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Budget Office Recommendations

(1) DOJ should enforce strict spending restrictions from the DROS fund now to avoid
immediate and future attention being drawn to the fact that we have depleted this fund to
insolvency. No new expenditures should be allowed and immediate cost reductions should
be implemented. Without these actions, the DROS fund could require as much as $2.6
million to balance this year.

(File Location: I:\Bﬁdgets\Firearrns\Issue Paper\DROS Cash flow problem to Steve Coony .doc)

For more information on this report or other issues, contact Robert Sharp, Budget Ofﬁce,
at 916/323-5346 or robert.sharp@doj.ca.gov.
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APPENDIX A

DROS Cash Position Estimate

s,

PN

Base Case ~Scenario 1

' |

| |

Acual Cash Balance as of 12/14/04 629,000 %

Add: Revenue received, but not posted by Controller | 108,000
Less: Costs not PFA'd due to insufficient funds 1,629,000
. Estimated Cash Position (894,000)
Add: Certain Walmart money 800,000

Less: ProRata ’ 175,000 :

Subtotal (269,000) !

' :

" Expected Total Revenue 7,852,000 . 0. 5

Expected Total Expenditures (FD) 6,517,300 -+5;399,300 - .

Expected Total Expenditures (CJIS) 1,658,000 . 1,658,00 :

Total Expected Year-End Cash {692,300) 802,700 g

Monthly savings required to balance by 8/30/05 (84,614) 128,957 '

Less: Need for fund balance (3 months) 2,043,825 2,043,825 f

Grand Tota!l Cash (2,636,125) (1,141,125) ‘ "

Monthly savings to have a $1,000,000 by 6/30/05 (227,471) (13,800) {

_Monthly savings to have ‘a $2,043,825 by 6/30/06 _ _(138,743) | (60,059 | !

Add: Uncertain Walmart money 1,200,000 1,200,000 (

Potential Grand Total Cash (1,436,125) 58,875

g

g

i

£

?

§

!

|
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Ch. 1090 ] STATUTES OF 1950 4549

However, if the commission finds that the amounts so returnable are
so small as to make impractical the computation and remitting of the
pro rata refund to these persons, any funds remaining after payment
of all expenses of winding up and terminating operations shall be
withdrawn from the approved depository and paid to the University
of California for continued research on dates. If no such program
exists, the funds shall be paid into the State Treasury as unclaimed
trust funds.

77886. Upon suspension of the operation of this chapter, the
commission shall mail a copy of the notice of suspension to all
producers and grower-handlers whose names and addresses are on
file with the commission and to the appropriate policy committees
in both the Assembly and Senate.

SEC. 2. This act, which applies only to Riverside County, is a
special act within the meaning of Section 16 of Article IV of the
California Constitution. The Legislature finds that a general statute
cannot be made applicable in this situation because Riverside
County is unique in the production and shipment of dates that enter
channels of trade around the world.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
will be incurred because this act creates a new crime or infraction,
changes the definition of a crime or infraction, changes the penalty
for a crime or infraction, or eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Code, unless
otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
California Constitution.

CHAPTER 1090

An act to amend Sections 12076 and 12077 of, and to amend the
heading of Chapter 1 (commencing with Section 12000) of Title 2 of
Part 4 of, the Penal Code, and to amend Sections 8100, 8104, and 8105
of the Welfare and Institutions Code, relating to firearms, and
making an appropriation therefor.

[Approved by Governor September 18, 1990. Filed with
Secretary of State September 20, 1990 ]

The people of the State of California do enact as follows:
SECTION 1. The heading of Chapter 1 (commencing with

Section 12000) of Title 2 of Part 4 of the Penal Code is amended to
read:

124140
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4550 STATUTES OF 1990 [ Ch. 1090

CHAPTER 1. FIREARMS

SEC. 2. Section 12076 of the Penal Code, as amended by Chapter
177 of the Statutes of 1990, is amended to read:

12076. (a) The purchaser or transferee of any firearm shall be
required to present clear evidence of his or her identity and age, as
defined in Section 12071, to the dealer, and the dealer shall require
him or her to sign his or her current legal name and affix his or her
residence address and date of birth to the register in quadruplicate.
The salesperson shall affix his or her signature to the register in
quadruplicate as a witness to the signature and identification of the
purchaser or transferee. Any person furnishing a fictitious name or
address or knowingly furnishing any incorrect information or
knowingly omitting any informatior required to be provided for the
register and any person violating any provision of this section is guilty
of a misdemeanor.

(b) Two copies of the original sheet of the register shall, on the
date of sale or transfer, be placed in the mail, postage prepaid, and
properly addressed to the Department of Justice in Sacramento. The
third copy of the original shall be mailed, postage prepaid, to the
chief of police, or other head of the police department, of the city or
county wherein the sale or transfer is made. Where the sale or
transfer is made in a district where there is no municipal police
department, the third copy of the criginal sheet shall be mailed to
the sheriff of the county wherein the sale or transfer is made.

The third copy for firearms, other than pistols, revolvers, or other
firearms capable of being concealed upon the person shall be
destroyed within five days of receipt and no information shall be
compiled therefrom. ’

(¢) The department shall examine its records, as well as those
records that it is authorized to request from the State Department
of Mental Health pursuant to Section 8104 of the Welfare and
Institutions Code, in order to determine if the purchaser or
transferee is a person described in Section 12021 or 12021.1 of this
code or Section 8100 or 8103 of the Welfare and Institutions Code.

If the department determines that the purchaser or transferee is
a person described in Section 12021 or 12021.1 of this code or Section
8100 or 8103 of the Welfare and Institutions Code, it shall
immediately notify the dealer of that fact.

If the department determines that the copies of the register
submitted to it pursuant to subdivision (b) contain any blank spaces
or inaccurate, illegible, or incomplete information, preventing
identification of the purchaser or transferee or the pistol, revolver,
or other firearm to be purchased or transferred, orif any fee required
pursuant to subdivision (d) is not submitted by the dealer in
conjunction with submission of copies of the register, the department
may notify the dealer of that fact. Upon notification by the
department, the dealer shall submit corrected copies of the register
to the department, or shall submit any fee required pursuant to

124160
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Ch. 1090 ] STATUTES OF 1590 4551

subdivision (d), or both, as appropriate and, if notification by the
department is received by the dealer at any time prior to delivery
of the firearm to be purchased or transferred, the dealer shall
withhold delivery until the conclusion of the waiting period
described in Sections 12071 and 12072.

(d) The Department of Justice may charge the dealer a fee
sufficient to reimburse the following:

(1) The department for the cost of furnishing this information. All
money received by the department pursuant to this section shall be
deposited in the Dealers’ Record of Sale Special Account of the
General Fund, which is hereby created, to. be available, upon
appropriation by the Legislature, for expenditure by the department
to offset the costs incurred pursuant to this section.

(2) Local mental health facilities for state-mandated local costs
resulting from the reporting requirements imposed by the
amendrments to Section 8103 of the Welfare and Institutions Code,
made by the act which also added this paragraph.

(3) The State Department of Mental Health for the costs resulting
from the requirements imposed by the amendments to Section 8104
of the Welfare and Institutions Code made by the act which also
added this paragraph.

(4) Local public mental hospitals, sanitariums, and institutions for
state-mandated local costs resulting from the reporting
requirements imposed by the amendments to Section 8105 of the
Welfare and Institutions Code made by the act which also added this
paragraph.

The fee established pursuant to this subdivision shall not exceed
the sum of the actual processing costs of the department, the
estimated reasonable costs of the local mental health facilities for
complying with the reporting requirements imposed by the act
which added paragraph (2) of this subdivision, the costs of the State
Department of Mental Health for complying with the requirements
imposed by the act which added paragraph (3) to this subdivision,
and the estimated reasonable costs of local public mental hospitals,
sanitariums, and institutions for complying with the reporting
requirements imposed by the act which added paragraph (4) to this
subdivigion.

(e) Whenever the Department of Justice acts pursuant to this
section as it pertains to firearms other than pistols, revolvers, or other
firearms capable of being concealed upon the person, its acts or
omissions shall be deemed to be discretionary within the meaning of
the California Tort Claims Act pursuant to Division 3.6 (commencing
with Section 810) of Title 1 of the Government Code.

SEC. 3. Section 12077 of the Penal Code, as amended by Chapter
177 of the Statutes of 1990, is amended to read:

12077. (a) (1) The Department of Justice shall prescribe the
form of the register described in Section 12074. There shall be two
forms of the register with the format set forth in paragraph (2) of this
subdivision for pistols, revolvers, and other firearms capable of being
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concealed upon the person and the format set forth in paragraph (3)
of this subdivision for all firearms other than pistols, revolvers, or
other firearms capable of being concealed upon the person.

(2) For pistols, revolvers, and other firearms capable of being
concealed upon the person, information contained in the register
shall be the date and time of sale, make of firearm, peace officer
exemption status pursuant to subdivision (a) of Section 12078 and the
agency name, manufacturer’s name if stamped on the firearm, model
name or number, if stamped on the firearm, if applicable, serial
number, other number (if more than one serial number is stamped
on the firearm), caliber, type of firearm, if the firearm is new or used,
barrel length, color of the firearm, full name of purchaser,
purchaser’s complete date of birth, purchaser’s local address, if
current address is temporary, complete permanent address of
purchaser, identification of purchaser, purchaser’s place of birth
(state or country), purchaser’s complete telephone number,
purchaser’s occupation, purchaser’s sex, purchaser’s physical
description, all legal names and aliases ever used by the purchaser,
yes or no answer to questions that prohibit purchase including, but
not limited to, conviction of a felony as deseribed in Section 12021 or
an offense described in Section 12021.1, the purchaser’s status as a
mental patient, or whether the purchaser is on leave of absence from
a mental hospital pursuant to Section 8100 of the Welfare and
Institutions Code, whether the purchaser is a person who has been
adjudicated by a court to be a danger to others or found not guilty
by reason of insanity, whether the purchaser is a person who has
been found incompetent to stand trial or placed under
conservatorship by a court pursuant to Section 8103 of the Welfare
and Institutions Code, signature of purchaser, signature of
salesperson (as a witness to the purchaser’s signature), name and
complete address of the dealer or firm selling the firearm as shown
on the dealer’s license, the establishment number, if assigned, the
dealer’s complete business telephone number, and a statement that
any person signing a fictitious name or address or knowingly
furnishing any incorrect information or knowingly omitting any
information required to be provided for the register is guilty of a
misdemeanor.

(3) For firearms other than pistols, revolvers, or other firearms
capable of being concealed upon the person, information contained
in the register shall be the date and time of sale, peace officer
exemption status pursuant to subdivision (a) of Section 12078 and the
agency name, full name of purchaser, purchaser’s complete date of
birth, purchaser’s local address, if current address is temporary,
complete permanent address of purchaser, identification of
purchaser, purchaser’s place of birth (state or country), purchaser’s
complete telephone number, purchaser’s occupation, purchaser’s
sex, purchaser’s physical description, all legal names and aliases ever
used by the purchaser, yes or no answer to questions that prohibit
purchase, including, but not limited to, conviction of a felony as
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described in Section 12021 or an offense described in Section 12021.1,
the purchaser’s status as a mental patient, or whether the purchaser
is on leave of absence from a mental hospital pursuant to Section 8100
of the Welfare and Institutions Code, whether the purchaser is a
person who has been adjudicated by a court to be a danger to others
or found not guilty by reason of insanity, whether the purchaser is
a person who has been found incompetent to stand trial or placed
under conservatorship by a court pursuant to Section 8103 of the
Welfare and Institutions Code, signature of purchaser, signature of
salesperson (as a witness to the purchaser’s signature), name and
complete address of the dealer or firm selling the firearm as shown
on the dealer’s license, the establishment number, if assigned, the
dealer’s complete business telephone number, and a statement that
any person signing a fictitious name or address or knowingly
furnishing any incorrect information or knowingly omitting any
information required to be provided for the register is guilty of a
misdemeanor.

(b) (1) The original of each dealer’s record of sale of a firearm
document shall be retained by the dealer in consecutive order. Each
book of 50 originals shall become the permanent register of
transactions that shall be retained for not less than three years from
the date of last transaction and shall be provided for the inspection
of any peace officer, Department of Justice employee designated by
the Attorney General or agents of the federal Bureau of Alcohol,
Tobacco, and Firearms upon the presentation of proper
identification.

(2) Dealers shall use ink to complete each document.

{(3) The dealer or salesperson making a sale shall ensure that all
information is provided legibly. The dealer and salespersons shall be
informed that incomplete or illegible information will delay sales.

(4) Each original shall contain instructions regarding the
procedure for completion of the form and routing of the form.
Dealers shall comply with these instructions which shall include the
information set forth in this subdivision.

(3) One firearm transaction shall be reported on each record of
sale document.

(c¢) Asused in this section, the following definitions shall control:

(1) “Purchaser” means the purchaser or transferee of a firearm.

(2) “Purchase” means the purchase or transfer of g firearm.

SEC. 4. Section 8100 of the Welfare and Institutions Code, as
amended by Chapter 9 of the Statutes of 1990, is amended to read:

8100. No person who is a mental patient in any hospital or
institution or on leave of absence from any hospital or institution shall
own or have in his or her possession or under his or her custody or
control, or purchase or receive or attempt to purchase or receive, any
firearms whatsoever or any other deadly weapon.

“Deadly weapon,” as used in this section and Sections 8101, 8102,
and 8103 means any weapon, the possession or concealed carrying of
which is prohibited by Section 12020 of the Penal Code.
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request, the counsel is deemed to have refused to aid or represent the
commission in that matter,

The legal counsel shall refuse to represent the commission in
circumstances in which the counsel knows, or has reason to know,
that at the time the request is made a conflict exists between the
interests of the commission and the interests of the governing board
or the community college district.

If the legal counsel refuses to aid or represent the commission in
alegal matter, the commission may employ its own attorney, and the
reasonable cost thereof shall constitute a legal charge against the
general funds of the community college district.

SEC.3. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.

CHAPTER 901

An act to amend Section 12076 of the Penal Code, relating to
firearms.

[Approved by Governor October 13, 1995. Filed with
Secretary of State October 16, 1995.]

The people of the State of California do enact as follows:

SECTION 1. Section 12076 of the Penal Code is amended to read:

12076. (a) The purchaser of any firearm shall be required to
present clear evidence of his or her identity and age, as defined in
Section 12071, to the dealer, and the dealer shall require him or her
to sign his or her current legal name and affix his or her residence
address and date of birth to the register in quadruplicate. The
salesperson shall affix his or her signature to the register in
quadruplicate as a witness to the signature and identification of the
purchaser. Any person furnishing a fictitious name or address or
knowingly furnishing any incorrect information. or knowingly
omitting any information required to be provided for the register and
any person violating any provision of this section is guilty of a
misdemeanor.
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(b) (1) Two copies of the original sheet of the register, on the date
of sale, shall be placed in the mail, postage prepaid, and properly
addressed to the Department of Justice in Sacramento.

(2) One copy of the original shall be mailed, postage prepaid, to
the chief of police, or other head of the police department, of the city
or county wherein the sale is made. Where the sale is made in a
district where there is no municipal police department, the copy of
the original sheet shall be mailed to the sheriff of the county wherein
the sale is made. This copy for firearms, other than pistols, revolvers,
or other firearms capable of being concealed upon the person shall
be destroyed within five days of receipt and no information shall be
compiled therefrom.

(3) A photocopy of the original shall be provided to the purchaser
by the dealer.

(4) If the transaction is one conducted pursuant to Section 12082,
a photocopy of the original shall be provided to the seller by the
dealer.

(¢) The department shall examine its records, as well as those
records that itis authorized to request from the State Department of
Mental Health pursuant to Section 8104 of the Welfare and
Institutions Code, in order to determine if the purchaser is a person
described in Section 12021 or 12021.1 of this code or Section 8100 or
8103 of the Welfare and Institutions Code.

If the department determines that the purchaser is a person
described in Section 12021 or 12021.1 of this code or Section 8100 or
8103 of the Welfare and Institutions Code, it shall immediately notify
the dealer and the chief of the police department of the city or county
in which the sale was made, or if the sale was made in a district in
which there is no municipal police department, the sheriff of the
county in which the sale was made, of that fact.

If the department determines that the copies of the register
submitted to it pursuant to subdivision (b) contain any blank spaces
or inaccurate, illegible, or incomplete information, preventing
identification of the purchaser or the pistol, revolver, or other firearm
to be purchased, or if any fee required pursuant to subdivision (d)
is not submitted by the dealer in conjunction with submission of
copies of the register, the department may notify the dealer of that
fact. Upon notification by the department, the dealer shall submit
corrected copies of the register to the department, or shall submit
any fee required pursuant to subdivision (d), or both, as appropriate
and, if notification by the department is received by the dealer at any
time prior to delivery of the firearm to be purchased, the dealer shall
withhold delivery until the conclusion of the waiting period
described in Sections 12071 and 12072.

(d) The Department of Justice may charge the dealer a fee not to
exceed fourteen dollars ($14), except that the fee may be increased
at a rate not to exceed any increase in the California Consumer Price
Index as compiled and reported by the California Department of
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Industrial Relations. The fee shall be no more than is sufficient to
reimburse all of the following, and is not to be used to directly fund
or as a loan to fund any other program: ‘

(1) (A) The department for the cost of furnishing this
information.

(B) The department for the cost of meeting its obligations under
paragraph (2) of subdivision (b) of Section 8100 of the Welfare and
Institutions Code.

(2) Local mental health facilities for state-mandated local costs
resulting from the reporting requirements imposed by the
amendments to Section 8103 of the Welfare and Institutions Code,
made by the act which also added this paragraph.

(3) The State Department of Mental Health for the costs resulting
from the requirements imposed by the amendments to Section 8104
of the Welfare and Institutions Code made by the act which also
added this paragraph. ’

(4) Local mental hospitals, sanitariums, and institutions for
state-mandated local costs resulting from the reporting requirements
imposed by Section 8105 of the Welfare and Institutions Code.

(5) Local law enforcement agencies for state-mandated local costs
resulting from the notification requirements set forth in subdivision
(a) of Section 6385 of the Family Code.

(6) Local law enforcement agencies for state-mandated local costs
resulting from the notification requirements set forth in subdivision
(c) of Section 8105 of the Welfare and Institutions Code.

The fee established pursuant to this subdivision shall not exceed the
sum of the actual processing costs of the department, the estimated
reasonable costs of the local mental health facilities for complying
with the reporting requirements imposed by the act which added
paragraph (2) to this subdivision, the costs of the State Department
of Mental Health for complying with the requirements imposed by
the act which added paragraph (3) to this subdivision, the estimated
reasonable costs of local mental hospitals, sanitariums, and
institutions for complying with the reporting requirements imposed
by the act which added paragraph (4) to this subdivision, the
estimated reasonable costs of local law enforcement agencies for
complying with the notification requirements set forth in subdivision
(a) of Section 6385 of the Family Code, and the estimated reasonable
costs of local law enforcement agencies for complying with the
notification requirements set forth in subdivision (¢) of Section 8105
of the Welfare and Institutions Code created by the act which added
paragraph (8) to this subdivision.

(e) (1) The Department of Justice may charge a fee sufficient to
reimburse it for each of the following:

(A) For the actual costs associated with the preparation, sale,
processing, and filing of forms or reports required or utilized
pursuant to Section 12078 if neither a dealer nor a law enforcement
agency acting pursuant to Section 12084 is filing the form or report.
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(B) For the actual processing costs associated with the submission
of a Dealers’ Record of Sale to the department by a dealer or of the
submission of a LEFT to the department by a law enforcement
agency acting pursuant to Section 12084 if the waiting period
described in Sections 12071, 12072, and 12084 does not apply.

(C) For the actual costs associated with the preparation, sale,
processing, and filing of reports utilized pursuant to subdivision (/)
of Section 12078 or paragraph (18) of subdivision (b) of Section 12071.

(2) If the department charges a fee pursuant to subparagraph (B)
of paragraph (1) of this subdivision, it shall be charged in the same
amount to all categories of transaction that are within that
subparagraph.

(3) Any costsincurred by the Department of Justice to implement
this subdivision shall be reimbursed from fees collected and charged
pursuant to this subdivision. No fees shall be charged to the dealer
pursuant to subdivision (d) or to a law enforcement agency acting
pursuant to paragraph (8) of subdivision (d) of Section 12084 for costs
incurred for implementing this subdivision.

(f) Allmoney received by the department pursuant to this section
shall be deposited in the Dealers” Record of Sale Special Account of
the General Fund, which is hereby created, to be available, upon
appropriation by the Legislature, for expenditure by the department
to offset the costs incurred pursuant to this section and Sections 12289
and 12809.

(g) (1) Only one fee shall be charged pursuant to this section for
a single transaction on the same date for the sale of any number of
firearms that are not pistols, revolvers, or other firearms capable of
being concealed upon the person or for the taking of possession of
those firearms. ‘

(2) - In a single transaction on the same date for the delivery of any
number of firearms that are pistols, revolvers, or other firearms
capable of being concealed upon the person, the department shall
charge a reduced fee pursuant to this section for the second and
subsequent firearms that are part of that transaction.

(h) Only one fee shall be charged pursuant to this section for a
single transaction on the same date for taking title or possession of any
number of firearms pursuant to paragraph (18) of subdivision (b) of
Section 12071 or subdivision (c) or (i) of Section 12078.

(i) Whenever the Department of Justice acts pursuant to this
section as it pertains to firearms other than pistols, revolvers, or other
firearms capable of being concealed upon the person, the
department’s acts or omissions shall be deemed to be discretionary
within the meaning of the California Tort Claims Act pursuant to
Division 3.6 (commencing with Section 810) of Title 1 of the
Government Code.

(i) As used in this section, the following definitions shall control:

(1) “Purchaser” means the purchaser or transferee of a firearm or
a person being loaned a firearm.
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(2) “Purchase” means the purchase, loan, or transfer of a firearm.

(3) “Sale” means the sale, loan, or transfer of a firearm.

(4) “Seller” means, if the transaction is being conducted pursuant
to Section 12082, the person selling, loaning, or transferring the
firearm.

SEC. 2. Section 12076 of the Penal Code is amended to read:

12076. (a) The purchaser of any firearm shall be required to
present clear evidence of his or her identity and age, as defined in
Section 12071, to the dealer, and the dealer shall require him or her
to sign his or her current legal name and affix his or her residence
address and date of birth to the register in guadruplicate. The
salesperson shall affix his or her signature to the register in
quadruplicate as a witness to the signature and identification of the
purchaser. Any person furnishing a fictitious name or address or
knowingly furnishing any incorrect information or knowingly
omitting any information required to be provided for the register and
any person violating sny provision of this section is guilty of a
misdemeanor.

(b) (1) Two copies of the original sheet of the register, on the date
of sale, shall be placed in the mail, postage prepaid, and properly
addressed to the Department of Justice in Sacramento.

(2) One copy of the original shall be mailed, postage prepaid, to
the chief of police, or other head of the police department, of the city
or county wherein the sale is made. Where the sale is made in a
district where there is no municipal police department, the copy of
the original sheet shall be mailed to the sheriff of the county wherein
the sale is made. This copy for firearms, other than pistols, revolvers,
or other firearms capable of being concealed upon the person shall
be destroyed within five days of receipt and no information shall be
compiled therefrom.

(3) A photocopy of the original shall be provided to the purchaser
by the dealer.

(4) If the transaction is one conducted pursuant to Section 12082,
a photocopy of the original shall be provided to the seller by the
dealer.

(¢) The department shall examine its records, as well as those
records that itis authorized to request from the State Department of
Mental Health pursuant to Section 8104 of the Welfare and
Institutions Code, in order to determine if the purchaser is a person
described in Section 12021 or 12021.1 of this code or Section 8100 or
8103 of the Welfare and Institutions Code.

If the department determines that the purchaser is a person
described in Section 12021 or 12021.1 of this code or Section 8100 or
8103 of the Welfare and Institutions Code, it shall immediately notify
the dealer and the chief of the police department of the city or county
in which the sale was made, or if the sale was made in a district in
which there is no municipal police department, the sheriff of the
county in which the sale was made, of that fact.
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If the department determines that the copies of the register
submitted to it pursuant to subdivision (b) contain any blank spaces
or inaccurate, illegible, or incomplete information, preventing
identification of the purchaser or the pistol, revolver, or other firearm
to be purchased, or if any fee required pursuant to subdivision (d)
is not submitted by the dealer in conjunction with submission of
copies of the register, the department may notify the dealer of that
fact. Upon notification by the department, the dealer shall submit
corrected copies of the register to the department, or shall submit
any fee required pursuant to subdivision (d), or both, as appropriate
and, if notification by the department is received by the dealer atany
time prior to delivery of the firearm to be purchased, the dealer shall
withhold delivery until the conclusion of the waiting period
described in Sections 12071 and 12072.

(d) The Department of Justice may charge the dealer a fee not to
exceed fourteen dollars ($14), except that the fee may be increased
at a rate not to exceed any increase in the California Consumer Price
Index as compiled and reported by the California Department of
Industrial Relations. The fee shall be no more than is sufficient to
reimburse all of the following, and is not to be used to directly fund
or as a loan to fund any other program:

(1) (A) The department for the cost of furnishing this
information.

(B) The department for the cost of meeting its obligations under
paragraph (2) of subdivision (b) of Section 8100 of the Welfare and
Institutions Code.

(2) Local mental health facilities for state-mandated local costs
resulting from the reporting requirements imposed by the
amendments to Section 8103 of the Welfare and Institutions Code,
made by the act which also added this paragraph.

(3) The State Department of Mental Health for the costs resulting
from the requirements imposed by the amendments to Section 8104
of the Welfare and Institutions Code made by the act which also
added this paragraph.

(4) Local mental hospitals, sanitariums, and institutions for
state-mandated local costs resulting from the reporting requirements
imposed by Section 8105 of the Welfare and Institutions Code.

(8) Local law enforcement agencies for state-mandated local costs
resulting from the notification requirements set forth in subdivision
(a) of Section 6385 of the Family Code.

(6) Locallaw enforcement agencies for state-rnandated local costs
resulting from the notification requirements set forth in subdivision
(c) of Section 8105 of the Welfare and Institutions Code.

The fee established pursuant to this subdivision shall not exceed the
sum of the actual processing costs of the department, the estimated
reasonable costs of the local mental health facilities for complying
with the reporting requirements imposed by the act which added
paragraph (2) to this subdivision, the costs of the State Department
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