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DATE

10/16/2013
02/17/2015

02/17/2015

02/17/2015

02/17/2015

03/06/2015

04/06/2015

04/14/2015

04/14/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME 1
Petition for Writ of Mandate

Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Respondents’ Answer to Complaint for Declaratory
and Injunctive Relief and Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Su]plgort of
Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

PAGE

26
48

61

139

152

230

238

255

266
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DATE

04/20/2015

05/01/2015

05/01/2015

05/04/2015

05/04/2015

05/04/2015

05/04/2015

05/05/2015

05/11/2015

05/19/2015

05/19/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Stipulation and Joint Application Re: Expedited
Dispute Resolution Procedure Re: Documents
Withheld Under Privilege Claims in Response to
Plaintiffs’ Requests for Production of Documents
(Set One), Propounded on Defendants Kamala
Harris and Stephen Lindley; Order

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Memorandum of Points and
Authorities in Support of Motion for Judgment on
the Pleadings

VOLUME II

Brief in Support of Request for Production of
Withheld Documents via Expedited Disputed
Resolution Procedure; [Proposed] Order

Declaration of Scott M. Franklin in Support of
Request for Production of Withheld Documents via
Expedited Disputed Resolution Procedure

Defendants’ Brief Regarding In Camera Discovery
Proceeding

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera Discovery
Proceeding

Corrected Plaintiffs’ Brief in Support of Request for
Production of Documents via Expedited Dispute
Resolution Procedure

Plaintiffs’ Reply to Defendants’ Brief Regarding In
Camera Discovery Proceedings

Plaintiffs’ Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

PAGE

274

276

279

317

327

372

390

395

404

408

421

3292



DATE

05/29/2015

06/01/2015

06/02/2015

07/20/2015
08/07/2015

08/07/2015
08/31/2015

12/30/2015

01/22/2016

01/22/2016

01/22/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Ruling on Request for Production of Withheld
Documents via Expedited Dispute Resolution
Procedure

Plaintiffs’ Request for Judicial Notice in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

Order After Hearing

Plaintiffs’ Supplemental Brief in Response to Order
of July 20, 2015

Defendants’ Supplemental Brief

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to Compel
Additional Responses to Form Interrogatories, and
Motion to Compel Further Responses to Request
for Admissions

First Amended Complaint for Declaratory and
Injunctive Relief and Petition for Writ of
Mandamus

Stipulation Re: Expedited Dispute Resolution
Procedure Regarding Disputed Discovery
Responses Previously Deemed Moot and Renewed
Motions Currently Scheduled for Hearing on
February 19, 2016

VOLUME III

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Requests for Admissions, Set One, Propounded on
De%endants Kamala Harris and Stephen Lindley

PAGE

509

518

523

528
533

539
547

551

579

612

620

3293



DATE

01/22/2016

01/22/2016

01/25/2016

01/25/2016

01/29/2016

04/20/2016

04/20/2016

04/25/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

VOLUME IV

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Request for Admissions, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Form Interrogatories, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Respondents’ Answer to First Amended Complaint
and Petition for Writ of Mandamus

Joint Statement Identifying Specific Discovery
Requests at Issue Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed Moot and
Renewed Motions

VOLUME V

Appendix of Discovery Request and Disputed
Responses Thereto Re: Joint Statement Concerning
Renewed Discovery

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Requests for Production, Set
Three, Propounded on Defendants Kamala Harris

and Stefphen Lindley; Memorandum in Support
Thereo

PAGE

805

840

1025

1058

1084

1093

1138

1145
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DATE

04/25/2016

04/25/2016

04/25/2016

04/25/2016

04/25/2016

05/31/2016

10/17/2016

10/17/2016

10/17/2016

10/21/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Request
for Production of Documents, Set Three
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Production, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala Harris
and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three Propounded on
Defendants Kamala Harris and Stephen Lindley

Ruling on Submitted Matter: Renewed Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel Further
Responses to Request for Admissions

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of Stephen Lindley in Support of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of David Harper in S_utpport of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Response to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

PAGE

1166

1171

1206

1224

1228

1273

1281

1296

1301

1308
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DATE

10/21/2016

10/21/2016

11/04/2016

03/15/2017

05/24/2017

06/08/2017
06/12/2017

06/13/2017

06/13/2017

06/13/2017

06/13/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen Lindley
in Support of Defendants’ Opposition to Plaintiffs’
Motions to Compel

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

Stipulation Re: Bifurcation and Setting Partial
Merits Hearing; Order

Amended Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order

Second Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Stipulation and Order Re: Bifurcation

Notice of Motion for Adjudication of Plaintiffs’ Fifth
and Ninth Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion and Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Pursuant to the Bifurcation Order of November 4,
2016

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

VOLUME VI

Memorandum of Points and Authorities in Support
of Defendants’ Motion for Summary Adjudication
as to the Fifth and Ninth Causes of Action

Separate Statement of Undisputed Facts in

Support of Defendants’ Motion for Summary

ﬁdj.udlcatlon as to the Fifth and Ninth Causes of
ction

PAGE

1320

1331

1342

1350

1353

1357
1360

1363

1389

1418

1446

3296



DATE

06/13/2017

06/13/2017

06/14/2017

06/14/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
t(]) the Fifth and Ninth Causes of Action [Part 1 of
2

VOLUME VII

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
g]) the Fifth and Ninth Causes of Action [Part 2 of

VOLUME VIII

Declaration of Scott M. Franklin in Support of
Motion for Adjudication of Plaintiffs’ Fifth and
Ninth Causes of Action Pursuant to Bifurcation
Order of November 4, 2016

Plaintiffs’ Separate Statement in Support of Motion
for Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to Bifurcation Order of
November 4, 2016

VOLUME IX

Memorandum of Points and Authorities in Support
of Plaintiffs’ Opposition to Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Plaintiffs’ Separate Statement in Opposition to
Defendants’ Motion for Summary Adjudication

Plaintiffs’ Evidence in Opposition to Defendants’
Motion for Summary Adjudication; Declaration of
Scott M. Franklin in Support of Plaintiffs’
ngosition to Defendants’ Motion for Summary
Adjudication

Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for Adjudication

PAGE

1452

1663

1893

2148

2188

2210

2220

2241

2252
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DATE

06/30/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

08/03/2017

08/09/2017

10/12/2017

10/12/2017

10/12/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Suo{)port of
Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Reply in Support of Plaintiffs’ Motion for
Adjudication of Fifth and Ninth Causes of Action

Request for Judicial Notice in Support of Plaintiffs’
N%(Xion for Adjudication of Fifth and Ninth Causes
of Action

VOLUME X

Supplemental Declaration of Scott M. Franklin in
Sufpﬁort of Plaintiffs’ Motion for Adjudication of
Fifth and Ninth Causes of Action

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Defendants’ Response to Plaintiffs’ Additional
Material Facts

Tentative Ruling on Motions for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Ruling on Submitted Matter: Motions for
Adjudication of Plaintiffs’ Fifth and Ninth Causes
of Action

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Request for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

PAGE

2275

2417

2432

2461

2492

2503

2508

2516

2527

2530

2548
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DATE

10/12/2017

10/12/2017

10/12/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/23/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Special Interrogatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of Motion to
Compel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Plaintiffs’ Amended Notice of Motion to Compel
Additional Responses to Request for Admissions
(Set Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Requests for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs Amended Notice of Motion to Compel
Additional Responses to Special Interrogatories
(Set Four) Propounded on Defendants Xavier

Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Special Interrggatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

PAGE

2564

2567

2581

2597

2600

2603

2607

2610

2614

3299



DATE

10/27/2017

10/27/2017

11/03/2017

11/03/2017

01/30/2018

01/30/2018

02/20/2018

02/20/2018

03/01/2018
05/31/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motions to Compel
Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Reply in Support of Motions
to 8ompel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Tentative Ruling on Motions to Compel Additional
Responses to Request for Admission (Set Three),
Special Interrogatories (Set Four), and for
Sanctions

Ruling on Motions to Compel Additional Responses
to Request for Admission (Set Three), Special
Interrogatories (Set Four), and for Sanctions

Plaintiffs’ Opening Trial Brief

VOLUME XI

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

VOLUME XII

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief

Reply in Support of Plaintiffs’ Opening Trial Brief

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for Writ of
Mandamus

PAGE

2641

2655

2672

2677

2683

2744

2959

3023

3251
3278

3300



DATE

05/31/2018

06/11/2018

06/15/2018

06/15/2018

06/21/2018

08/21/2018

12/04/2018

12/04/2018

12/24/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XIII

Declaration of Scott M. Franklin in Support of
Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive Relief
and Second Amended Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motion for
Leave to File a Second Amended Complaint

Plaintiffs’ Reply in Support of Motion for Leave to
File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus

Second Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for Leave
to File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Order Regarding Reserved Hearing Date of August
24, 2018 (Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus)

Plaintiffs’ Opening Trial Brief

VOLUME XIV

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

PAGE

3315

3373

3387

3402

3414

3419

3422

3478

3665

3301



DATE

12/24/2018

01/03/2019
03/04/2019

04/10/2019

04/10/2019
05/02/2019
06/04/2019
08/23/2019
10/08/2019

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XV

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief; Exhibits A-P

Reply in Support of Plaintiffs’ Opening Trial Brief
Ruling on Submitted Matter Re: Petition for Writ

of Mandate and Complaint for Declaratory and
Injunctive Relief—Remaining Causes of Action

VOLUME XVI

Order on Plaintiffs’ First Amendment Petition for
Writ and Complaint

Judgment

Notice of Entry of Judgment or Order
Notice of Appeal (Unlimited Civil Case)
Appellants’ Notice Designating the Record

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

PAGE

3727

3955
3981

4023

4042
4044
4048
4052
4057

3302



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
5 03/15/2017
16 08/23/2019
5 04/20/2016
2 05/04/2015
2 05/05/2015
6 06/13/2017
7 06/13/2017
12 02/20/2018
15 12/24/2018
9 06/30/2017
2 05/04/2015
5 10/17/2016

ALPHABETICAL

DOCUMENT

Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Appellants’ Notice Designating the Record

Appendix of Discovery Request and
Disputed Responses Thereto Re: Joint
Statement Concerning Renewed Discovery

Brief in Support of Request for Production

of Withheld Documents via Expedited

Bis uted Resolution Procedure; [Proposed]
rder

Corrected Plaintiffs’ Brief in Support of
Request for Production of Documents via
Expedited Dispute Resolution Procedure

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 1 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 2 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Opposition Brief

Declaration of Anthony R. Hakl in Support

of Defendants’ Opposition Brief; Exhibits A-

p

Declaration of Anthony R. Hakl in Support
of Opposition to Plaintiffs’ Motion for
Adjudication of the Fifth and Ninth Causes
of Action

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera
Discovery Proceeding

Declaration of David Harper in S.u}oport of
Defendants’ Opposition to Plaintiffs
Motions to Compel

PAGE

1350

4052
1138

317

395

1452

1663

3023

3727

2275

390

1301

3303



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
8 06/14/2017
13 05/31/2018
1 02/17/2015
1 02/17/2015
5 04/25/2016
5 04/25/2016
2 05/19/2015
10  10/12/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Motion for Adjudication of Plaintiffs
Fifth and Ninth Causes of Action Pursuant
to Bifurcation Order of November 4, 2016

Declaration of Scott M. Franklin in Support
of Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded

on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Production, Set Three,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Special Interrogatories, Set Three
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

PAGE

1893

3315

61

152

1171

1228

421

2548

3304



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
10 10/12/2017
10 10/13/2017
10 10/13/2017
11 01/30/2018
14 12/04/2018
5 10/21/2016
3 01/22/2016
4 01/22/2016

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Requests for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Special
Interrogatories géet Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Re{oly to Defendants’
Opposition to Plaintiffs’ Motions to Compel

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Requests for Admissions, Set
One, Propounded on Defendants Kamala
Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

PAGE

2581

2603

2610

2744

3478

1331

620

840

3305



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 04/14/2015
2 05/04/2015
5 10/17/2016
2 05/04/2015
1 05/01/2015
1 05/01/2015
5 06/13/2017
11 02/20/2018
14 12/24/2018
13 06/11/2018
1 04/06/2015
5 10/17/2016
10  10/23/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Reply in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Request for Production of Withheld
Documents via Expedited Disputed
Resolution Procedure

Declaration of Stephen Lindley in Sufpport
of Defendants’ Opposition to Plaintiffs
Motions to Compel

Defendants’ Brief Regarding In Camera
Discovery Proceeding

Defendants’ Memorandum of Points and
Authorities in Support of Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Defendants’ Opposition Brief

Defendants’ Opposition Brief

Defendants’ Opposition to Plaintiffs’ Motion
for Leave to File a Second Amended

Complaint

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

PAGE

266

327

1296

372

279

276

1389

2959

3665

3373

238

1281

2614

3306



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
2 05/29/2015
10  07/21/2017
9 06/30/2017
2 08/07/2015
2 12/30/2015
4 04/20/2016
16  04/10/2019
6 06/13/2017
9 06/30/2017
1 02/17/2015
1 02/17/2015

ALPHABETICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Defendants’ Response to Plaintiffs’
Additional Material Facts

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for
Adjudication

Defendants’ Supplemental Brief

First Amended Complaint for Declaratory
and Injunctive Relief and Petition for Writ
of Mandamus

Joint Statement Identifying Specific
Discovery Requests at Issue Re: Expedited
Dispute Resolution Procedure Regardin
Disputed Discovery Responses Previously
Deemed Moot and Renewed Motions

Judgment

Memorandum of Points and Authorities in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Memorandum of Points and Authorities in
Support of Plaintiffs’ Opposition to
Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action

Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded
on Defendants Kamala Harris and Stephen
Lindley; Memorandum of Points and
Authorities in Support

Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum of
Points and Authorities in Support

PAGE

509

2503

2252

539
551

1093

4042
1418

2188

48

139

3307



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
16  06/04/2019
16 05/02/2019
4 01/25/2016
4 01/25/2016
16  10/08/2019
5 06/13/2017
5 06/12/2017
9 06/30/2017
2 07/20/2015
16  04/10/2019
13 08/21/2018

ALPHABETICAL

DOCUMENT

Notice of Appeal (Unlimited Civil Case)
Notice of Entry of Judgment or Order

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Request for
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C. D. Michel - S.B.N. 144258
Scott M. Franklin - S.B.N. 240254
Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs/Petitioners

FILED/ENDORSED
MAY 31 2018

By:___H. Pgﬁalanga
. Deputy Clerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY; JAMES PARKER;
MARK MIDLAM; JAMES BASS; and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

VS.

XAVIER BECERRA, in His Official
Capacity as Attorney General For the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, BETTY T.
YEE, in Her Official Capacity as State
Controller, and DOES 1 - 10,

Defendants and Respondents.

I, Scott M. Franklin, declare:
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CASE NO. 34-2013-80001667

DECLARATION OF SCOTT M.
FRANKLIN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR LEAVE TO
FILE SECOND AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE
RELIEF AND SECOND AMENDED
PETITION FOR WRIT OF MANDAMUS

L. I am an attorney at law admitted to practice before all courts of the state of California. I

have personal knowledge of each matter and the facts stated herein as a result of my employment

with Michel & Associates, P.C., attorneys for Plaintiffs/Petitioners ("Plaintiffs"), and if called

upon and sworn as a witness, I could and would testify competently thereto.

2. The proposed Second Amended Complaint filed herewith as Exhibit 1 is the same as

Plamtiffs’ prior complaint, except that two new causes of action are added, and the prayer is

amended to reflect the relief sought via the new causes of action.
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3. During the hearing of June 5, 2015, the Court heard argument regarding Defendants’
Motion for Judgment on the Pleadings (the “MJOP”). During the hearing, the Court requested the
parties draft a proposed order regarding the MJOP ruling and other issues that were before the
Court.
4. It took years for Defendants to even take a partial position as to a keystone issue in this
case: how, if at all, law abiding DROS Fee payers (e.g., Plaintiffs) created a burden on, or
received a special benefit from, APPS-based law enforcement activities funded via the DROS
Fee. Attached hereto as Exhibit 2 are true and correct copies of excerpts of discovery documents
from 2015 and 2017 evincing Plaintiffs’’s difficulty in extracting information from Defendants.
The interrogatories cited here were allowed by the Court in response to a motion to compel
further discovery responses and after | explained to the Court the difficulty 1 was having in
getting responsive, straightforward discovery responses from Defendants.
5. Attached hereto as Exhibit 3 are true and correct excerpts of deposition transcripts taken
during the depositions of California Department of Justice employees Stephen Lindley and David
Harper.
6. After contacting the Court to determine available hearing dates, | proposed to Defendants’
counsel that the hearing for Plaintiffs” motion for leave to file an amended complaint be set on
June 22, 2018, and that trial in this matter be rescheduled for August 24, 2018, which was the
first hearing date the Court had available after June 22, 2018. Counsel for Defendants agreed to
the two hearing dates proposed by Plaintiffs” counsel. The attorneys also agreed to the following
briefing schedule, including the relevant filing and service dates applicable if Plaintiffs’ motion is
granted.

. May 31, 2018 - Motion for Leave to Amend

. June 11, 2018 - Opposition

. June 15, 2018 - Reply

. June 22, 2018 - Hearing (the forgoing dates are per the Code of Civil Procedure);

. June 22, 2018 - Filing and in-person service of Second Amended Complaint

(assuming the motion is granted; in-person service will be unnecessary if the

2 3316
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

proposed Second Amended Complaint filed with the motion is deemed filed)

. August 6, 2018 - Answer (if required)

. August 6, 2018 - Defendants’” Supplemental Brief on Plaintiffs’ new causes of
action »
. August 13, 2018 - Plaintiffs’ Supplemental Brief on new causes of action

. August 24, 2018 - Trial
Attached hereto as Exhibit 4 is a true and correct copy of an email exchange wherein opposing

counsel and I discussed, and agreed to, the relevant briefing deadlines.

I declare under penalty of perjury under the laws of California that the foregoing is true

and correct, and that this Declaration was executed on May 31, 2018, in Glendale, California.

/ )
,,;,,;g ;Eﬂ b —

Scott M. Franklin
Declarant
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C. D. Michel - S.B.N. 144258

Scott M. Franklin - S.B.N. 240254
Sean A. Brady - S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

CASE NO. 34-2013-80001667

[PROPOSED] SECOND AMENDED
COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION
FOR WRIT OF MANDAMUS

Plaintiffs and Petitioners,

VS.

XAVIER BECERRA, in His Official
Capacity as Attorney General For the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, BETTY T.
YEE, in Her Official Capacity as State
Controller, and DOES 1 - 10,

N N N’ N’ N’ N’ N N N N N N N N N N N N

Defendants and Respondents.
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INTRODUCTION

1. The California Department of Justice (“DOJ”)* collects information from potential
firearm purchasers via a Dealer Record of Sale (DROS) form. The DROS form is primarily used
for conducting background checks. Along with submission of the DROS form, the DOJ requires
potential purchasers? to pay a fee (the “DROS Fee”). As required by statute, monies collected
from the DROS Fee are segregated in a DROS Special Account of the General Fund, to be used
only for covering the costs associated with administering the DROS program.

2. The Penal Code limits what DOJ can charge for the DROS Fee to an amount “no more
than is necessary” to recover DOJ’s costs of administering the DROS program. Despite this
statutory limitation, in recent years, the DROS Special Account has amassed a surplus of over $35
million, primarily consisting of DROS Fee revenues.

3. The $35 million surplus is extraordinary given that DOJ’s annual budget for the DROS
program has been approximately $9 million on average during the last ten years. In other words,
the surplus is about four times the average amount of the annual DROS program budget.

4. Rather than lower the DROS Fee to reduce the surplus and to avoid such large and
illegal surpluses in the future, the Legislature chose instead to “authorize” DOJ’s use of the
DROS Fee for additional purposes by passing Senate Bill 819 (“SB 819”).

5. SB 819, effective January 2012, categorically expanded the scope of activities funded
by the DROS Special Account (and specifically by DROS Fee revenues) to include general
regulatory and enforcement activities related to the “possession” of firearms. These activities
extend far beyond those reasonably related to the DROS program, the original purpose of which
was to make sure those individuals seeking to purchase a firearm were not prohibited from doing

s0. Moreover, such activities had previously — and properly — been paid for out of the General

! Defendants, being sued in their official capacity as heads of the DOJ, and DOJ being
under Defendants’ control, all references to “D0OJ” herein should be construed as a reference to
Defendants.

2 With few exceptions, this “fee” applies to all types of transfers, even gifts and trades.
But for simplicity’s sake “purchase” will be used throughout this Complaint to include all such
activities unless specifically stated otherwise.
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Fund.

6. The Legislature, relying on SB 819, passed Senate Bill 140 (“SB 140”) the following
year, which appropriated the then-existing $24 million dollar DROS Special Account surplus to
pay for DOJ’s enforcement of the Armed Prohibited Persons System (APPS) program. APPS
enforcement activities primarily include, e.g., hiring additional officers and staff to conduct
SWAT-style raids on residents DOJ believes are illegally in possession of firearms — again,
activities far removed from data collection and background checks that comprise the DROS
program.

7. The DOJ’s current use of DROS Fee revenues to fund APPS enforcement or any other
activities not reasonably related to the DROS program violates California law.

8. The California Constitution presumes that any bill enacting or increasing a “levy,
charge, or exaction” of any kind is a tax, and, as such, must receive approval from two-thirds of
all members of each house of the Legislature to be valid.

9. By expanding the activities for which DROS Fee revenues can be used to include
regulating the “possession” of firearms, and thereby increasing the activities the DROS Fee payer
is responsible to finance, SB 819 constitutes “a levy, charge, or exaction” that the law presumes is
a tax.

10. Despite the Legislature’s attempt to paint it as such, SB 819 is not the type of
regulatory measure that is exempt from being considered a tax. Rather, it represents precisely the
type of government conduct that a 2010 amendment to the California Constitution was intended to
stop, i.e., the government’s effort to circumvent tax-control measures by disguising new taxes or
tax increases as “fees” or mere regulations.

11. Because SB 819 does not meet any of the exceptions for being a tax and was not
passed with the requisite two-thirds majority of both legislative houses, it is void and
unenforceable as an illegal tax.

12. And, because its authorization was based solely on the invalid adoption of SB 819, the
Legislature’s appropriation of $24 million from the DROS Special Account surplus to fund the

Armed Prohibited Persons System (APPS) pursuant to SB 140 was and is an ongoing illegal
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expenditure of state funds.

13. Plaintiffs-Petitioners (“Plaintiffs”) are individuals who have paid the DROS Fee in the
past and who expect to pay it for their future lawful purchases of firearms. Plaintiffs seek a
declaration from this Court that SB 819 is void as an illegal tax, along with an injunction
prohibiting DOJ Defendants from using DROS Fee revenues for regulating the “possession” of
firearms.

14. Plaintiffs further seek to enjoin any expenditure of DROS Fees purportedly authorized
by SB 140, and a writ of mandate ordering the return of any such fees to the DROS Special
Account that may have been transferred, appropriated, or otherwise allocated to DOJ pursuant to
SB 140.

15. Additionally, because the DROS Fee has been increased from $14 to $19 in 2004,
resulting in a surplus of at least $35 million (despite DOJ Defendants spending DROS Fee
revenues on unauthorized activities) from that time, Plaintiffs believe the DROS Fee is being
charged at an amount beyond that permitted by statute.

16. As such, Plaintiffs seek a writ of mandate ordering DOJ Defendants to comply with
their statutory duty to review the amount of the DROS Fee and establish its proper amount,

without taking the costs of regulating “possession” of firearms into account, since SB 819 is void.

JURISDICTION & VENUE

17. This Court has jurisdiction under California Code of Civil Procedure sections 525,
526, 526a, 187, and 1085 and other applicable laws.

18. Venue in this judicial district is proper under California Code of Civil Procedure
sections 303(b) and 401 because Defendants are public officers and each maintains an official
office within this judicial district. Additionally, Plaintiffs are residents of Sacramento County,
wherein their injuries forming the basis of this lawsuit occurred.

PARTIES
l. Plaintiffs-Petitioners

19. All individual Plaintiffs are natural persons, citizens of the United States, and current
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residents of Sacramento County, California.

20. Allindividual Plaintiffs are eligible to possess firearms under state and federal law.

21. Plaintiff David Gentry has lawfully purchased firearms, for which he paid the DROS
Fee, both before and after January 1, 2012, including within the last twelve months. Plaintiff
Gentry expects to purchase a firearm within California in the near future, for which he would be
subject to the DROS Fee.

22. Plaintiff James Parker is a resident and taxpayer of Sacramento, California. Plaintiff
Parker has lawfully purchased firearms, for which he paid the DROS Fee, before January 1, 2012,
including within the last twelve months.

23. Plaintiff Mark Midlam has lawfully purchased various firearms, for which he paid the
DROS Fee, both before and after January 1, 2012, including within the last twelve months.
Plaintiff Midlam expects to purchase a firearm within California in the near future, for which he
would be subject to the DROS Fee.

24. Plaintiff James Bass has lawfully purchased firearms, for which he paid the DROS
Fee, both before and after January 1, 2012, including within the last twelve months. Plaintiff Bass
expects to purchase a firearm within California in the near future, for which he would be subject
to the DROS Fee.

25. Plaintiff Calguns Shooting Sports Association (“CGSSA”) is a non-profit entity
classified under section 501(c)(4) of the Internal Revenue Code and incorporated under the laws
of California, with its principal place of business in Covina, California. CGSSA is committed to
promoting and expanding safe recreational firearm shooting in California through education
within the California shooting-sports Community. CGSSA is also dedicated to the protection of
the rights of those involved in the shooting-sports. CGSSA represents the interests of its
supporters all over California, including those within Sacramento County. Those supporters
consist of firearm owners, collectors, hunters, enthusiasts, competitive and recreational shooters
and others interested in safe and legal shooting-sports and firear-related activities. The interests
CGSSA seeks to protect on behalf of those supporters include being free from unlawful taxes

imposed on law-abiding firearm purchasers. CGSSA brings this action on behalf of itself and its
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supporters in California who have been, are being, and will in the future be required to pay
excessive DROS Fees that are used unlawfully by Defendants-Respondents for purposes other
than the DROS program.

1. Defendants-Respondents

26. Defendant KAMALA HARRIS is the Attorney General of California. She is the chief
law enforcement officer of California, and is charged by Article V, Section 13 of the California
Constitution with the duty to inform the general public and to supervise and instruct local
prosecutors and law enforcement agencies regarding the meaning of the laws of the State,
including the fair and proper implementation of the DROS program and use of DROS Fees. She is
sued in her official capacity.

27. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau of Firearms
and, as such, is responsible for executing, interpreting, and enforcing certain laws of the State of
California, as well as customs, practices, and policies at issue in this lawsuit. He is sued in his
official capacity.

28. Defendants HARRIS and LINDLEY (collectively “DOJ Defendants™) are responsible
for administering and enforcing the DROS Fee and related programs, and have in the past
demanded and are presently demanding, and will continue to demand payment of the DROS Fee
from firearms purchasers, including Plaintiffs. DOJ Defendants are also responsible for expending
funds from the DROS Special Account as authorized and allocated to DOJ by the Legislature.

29. Defendant BETTY YEE is the current California Controller. As such, Defendant YEE
is the Chief Fiscal Officer of California, and is responsible for accounting for and controlling the
disbursement of all state funds, which would include the disbursement of funds from the DROS
Special Account allocated to the DOJ Defendants by the Legislature.

30. The true names or capacities, whether individual, corporate, associate or otherwise of
the DEFENDANTS named herein as DOES 1-10, are presently unknown to PLAINTIFFS, who
therefore sue said DEFENDANTS by such fictitious names. PLAINTIFFS pray for leave to
amend this Complaint and Petition to show the true names, capacities, and/or liabilities of DOE

Defendants if and when they have been determined.
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111
OVERVIEW OF CALIFORNIA REGULATORY SCHEME
l. Regulating the Imposition of Taxes and Fees

31. Section 3 of Article XIII A of the California Constitution (hereafter “Section 3”) was
originally made law by voter approval of Proposition 13 in 1978. It placed limits on the
government in enacting new taxes, and defined what would constitute a “tax” for its purposes.

32. In 2010, California voters approved Proposition 26, which, relevant to Plaintiffs’
claims, amended Section 3 to clarify what constitutes a “tax” under California law.

33. Proposition 26 amended Section 3, in pertinent part, as follows:

a. “Any change in state statute which results in any taxpayer paying a
higher tax must be imposed by an act passed by not less than two-thirds of all members elected to
each of the two houses of the Legislature.” Cal. Const., art. X111 A 8§ 3(a).

b. “As used in [Section 3 of article XIII A of the California
Constitution], ‘tax’ means any levy, charge, or exaction of any kind imposed by the State.” Cal.
Const., art. X111 A § 3(b).

C. “The State bears the burden of proving by a preponderance of the
evidence that a levy, charge, or other exaction is not a tax, that the amount is no more than
necessary to cover the reasonable costs of the governmental activity, and that the manner in which
those costs are allocated to a payor bear a fair or reasonable relationship to the payor’s burdens
on, or benefits received from, the governmental activity.” Cal. Const. art. XII1 A, § 3(d).

34. Proposition 26’s express and primary purpose was to end the previously common
legislative and regulatory practice of circumventing Proposition 13’s tax-increase restrictions —
and thwarting the will of the people — by levying a tax under the guise of a regulatory “fee.”

1. Regulating Firearm Transfers

A. Licensed Dealer Requirement

35. When individuals wish to obtain a firearm in California, state law generally requires
them to process the transaction through a federally-licensed, California firearm dealer (an “FFL”).

Cal. Penal Code 88§ 26500, 26520.
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36. California requires that various fees be paid by the intended purchaser at the time of
initiating the transfer of a firearm, which fees are collected by the FFL processing the transfer.
Cal. Penal Code § 28055.

B. The Dealer’s Record of Sale (DROS) “Fee”

37. California Penal Code sections 28225(a)-(c) [12076(e)],* 28230 [12076(f)], 28235
[12076(g)], and 28240(a)-(b) [12076(1)], and California Code of Regulations section
4001establish the fees paid by a firearm transferee when processing a DROS (i.e., the DROS
Fee),* and how those fees may be used.

38. Subdivision (a) of Penal Code section 28225 [12076(e)] provides:

The [DOJ] may require the [FFL] to charge each firearm purchaser a fee not to

exceed fourteen dollars ($14), except that the fee may be increased at a rate not to

exceed any increase in the California Consumer Price Index as compiled and

reported by the Department of Industrial Relations.

39. The use of the words “may” and “not to exceed” in subdivision (a) of Penal Code
section 28225 [12076(e)] make clear that DOJ Defendants are not required to charge the
maximum fee amount allowed for by that statute, or to even charge any fee at all.

40. Subdivision (b) of Penal Code section 28225 [12076(e)] further provides that “[t]he
[DROS] fee shall be no more than is necessary to fund” the activities enumerated at Penal Code
section 28225(b)(1)-(11) [12076(e)(1)-(10)].

41. Penal Code section 28225(b)(11) [12076(e)(10)] authorizes the DOJ to use revenues
from the DROS Fee to fund “the estimated reasonable costs of [DOJ] firearms-related regulatory

and enforcement activities related to the sale, purchase, possession, loan, or transfer of firearms.”

42. Before January 1, 2012, section 28225(b)(11) [12076(e)(10)] did not provide for

® Pursuant to the Legislature’s enactment of Assembly Concurrent Resolution 73
(McCarthy) 2006, which authorized a Non-Substantive Reorganization of California’s Deadly
Weapons Statutes, various California Penal Code sections were renumbered as of January 1,
2012. For convenience and ease of reference, the corresponding previous code section for each
referenced “renumbered” Penal Code section is provided in brackets.

* The “fees” DOJ charges pursuant to California Code of Regulations, Title 11, Section
4001, and Penal Code sections 12076(e) [28225(a)-(c)], 12076(f)(1)(B) [28230(a)(2)], discussed
herein, shall be referred to as the “DROS Fee” throughout.
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expenditure of DROS Fee revenues on firearms-related regulatory and enforcement activities
related to the mere “possession” of firearms. But the Legislature amended that section during the
2011 Legislative session via SB 819 to “authorize” using DROS Fee revenues for this new and
expansive category of activities, as explained in detail below.
43. Penal Code section 28230(a)(2) [12076(f)(1)(B)] provides for DOJ to also use DROS
Fee revenues for “the actual processing costs associated with the submission of a [DROS] to the
[DOJ].”
44. Section 28235 [12076(g)] provides:
All money received by the department pursuant to this article shall be
deposited in the Dealers’ Record of Sale Special Account of the General
Fund, which is hereby created, to be available, upon appropriation by the
Legislature, for expenditure by the department to offset the costs incurred
pursuant to any of the following:
(@) This article;
(b) Section 18910 [12305(f)-(9)];
(c) Section 27555 [12072(f)(1)];
(d) Subdivisions (d) and (e) of Section 27560 [12072(f)(2)];
(e) Article 6 (commencing with Section 28450) [12083 (entirety)];
(F) Section 31110 [12289.5];
(g) Section 31115 [12289];
(h) Subdivision (a) of Section 32020 12131(c)];
(i) Section 32670 [12234];
(j) Section 33320 [12099].
45. The reference to “this article” in section 28235 [12076(g)] means Article 3 of Chapter
6 of Title 4 of Part 6 of the California Penal Code (beginning at section 28200 and ending with
section 28250 [12076(entirety)]), which solely includes sections concerning imposition of the
DROS Fee.
46. The activities covered in the Penal Code sections referenced by section 28235
[12076(g)] also include:
(1) inspections of “Destructive Device” Permit-Holders (Cal. Penal Code § 18910
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[12305(f)-(9)]);
(2) the California FFL Check Program (Cal. Penal Code § 27555 [12072(f)(1)]);

(3) a public education program pertaining to importers of personal handguns (Cal.

Penal Code § [27560(d)-(e)]) [12072(f)(2)(D)];

(4) the Centralized List of Exempted FFLs (Cal. Penal Code § 28450, et seq.

[12083));

(5) inspections of “Assault Weapon” Permit-Holders (Cal. Penal Code § 31110

[12289.5]);

(6) public education program regarding registration of “assault weapons” (Cal.

Penal Code § 31115 [12289]);

(7) retesting of handguns certified as “not unsafe” (Cal. Penal Code § 32020(a)

[12131(c)]);

(8) inspections of Machine Gun Permit-Holders (Cal. Penal Code § 32670

[12234]); and

(9) inspections of Short-Barreled Long Gun Permit-Holders (Cal. Penal Code 8

33320 [12099]).

47. The DOJ currently charges the DROS Fee at $19 for a single transaction involving
one or more rifles or shotguns and not more than one handgun. The DROS Fee for each additional
handgun being purchased at the same time is $15. 11 Cal. Code of Reg. section 4001.

48. DOJ requires the DROS Fee be paid by purchasers for all firearm sales from an FFL,
as well as private party transfers of firearms that must be processed through an FFL (which
includes most transfers).®> Cal. Penal Code § 28225.

49. The Penal Code mandates that revenue from the DROS Fee is to be deposited into the
DROS Special Account of the General Fund (“DROS Special Account”). Cal. Penal Code 8

*> But See Cal. Pen. Code §§ 27875, 27920, 27925, and 27966 (exempting from the FFL-
processing requirement transfers between immediate family members, transfers by operation of
law, and transfers of “curios and relics”).
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28235 [12076(g)] ¢
C. The DROS Fee Has Continually Been Utilized for Expanding Purposes,
Despite DOJ’s Failure to Review Its Proper Amount for Recovering DOJ’s
Legitimate Costs

50. Plaintiffs are informed and believe that the State (DOJ) began charging a DROS Fee
in 1990. It was $4.25 at that time. See Senate Bill 670, 1995-1996 Leg. Sess. (Cal. 1995) (as
introduced Feb. 22, 1995).

51. By 1995, the DROS Fee had ballooned to $14.00, an increase of greater than 300
percent in less than five years. Id.

52. In 1995, the California Legislature passed Senate Bills 670 and 671 to cap the rate for
a DROS fee at $14.00, with increases “at a rate not to exceed any increase in the California
Consumer Price Index.” That amendment is reflected in Penal Code section 28225(a) [12076(e)]
described above.

53. In the following years, a trend emerged of passing bills that would allow monies in
the DROS Special Account to finance an ever-expanding list of programs and services found at
section 28235 [12076(9)].

1. AB 161: Deleting specific prohibitions against using “DROS Fee”
funds for other purposes

54. In 2003, AB 161 was proposed to expand the scope of section 28225(a)-(c) [12076(e)]
by providing a “catch-all” to ensure that those programs (i.e., those sections listed in section
28235 [12076(g)]) could be supported by revenues collected from the “DROS Fee” that were
deposited in the DROS Special Account.

55. As AB 161 made its way through the legislative process, the bill’s sponsor argued that

® DOJ Defendants deposit (and commingle) funds collected from some additional fees —
for special firearm licensing and miscellaneous services (see e.g,, Cal. Penal Code 88 30900-
30905 [12285(a),(b)]), concealed weapon permit applications and Cal. Pen. Code § 26190(a)-(b)
[12054]), “Assault Weapon” Permits — into the DROS Special Account. Plaintiffs estimate that
70-80% of the account consists of monies from the DROS Fee; Plaintiffs’ efforts to ascertain a
more definite figure are hampered by the DOJ’s lack of accounting.
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it did not expand the use of revenues from the DROS Fee, but merely clarified their use.’

56. Nevertheless, in its final form as signed into law, AB 161 removed the prohibition on
using DROS Fee revenues to “directly fund or as a loan to fund any program not specified” and,
added section 28225(b)(11) [12076(e)(10)], allowing the DOJ to use funds collected from firearm
transactions for any “regulatory and enforcement activit[y] related to the sale, purchase, loan, or
transfer of firearms.”

57. Due to AB 161’s expansion of activities to be funded by the DROS Special Account,
on January 26, 2004, then Senator Morrow submitted a written request to the Joint Legislative
Audit Committee (“JLAC”), seeking a formal audit of the DROS Special Account, noting that the
DOJ’s previous reports lacked sufficient detail. That request was heard a month later, but was not
granted.®

2. 11 CCR 4001: Raising the DROS Fee Amount

58. Later that same year, less than one year after AB 161 expanded the list of activities
that DROS Fee payers are forced to fund, and after the Legislature rejected Senator Morrow’s call
for a formal audit, the DOJ, without justification or explanation, adopted California Code of
Regulations, title 11, section 4001, which increased the cap on the DROS Fee from $14 to $19 for
the first handgun in a single transaction, and for one or more rifles or shotguns in a single
transaction. And, DOJ capped the DROS Fee for each additional handgun being purchased at the
same time as the first handgun at $15.

59. No support was provided by DOJ tying the $5 increase of the maximum fee amount
(from $14 to $19) to the California Consumer Price Index, to which DROS Fee increases are

statutorily limited. Nor was any support provided by DOJ justifying the $15 fee as necessary to

" See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale Special
Account - Expanding Authorized Use - Appropriation to Fund Firearms Trafficking Prevention
Act of 2002, at 10 (July 8, 2003) available at
http://www.leginfo.ca.gov/pub/03-04/bill/asm/ab_0151-0200/ab_161_cfa_20030708_141850_se
n_comm.html.

8 PLAINTIFFS have so far been unable to ascertain the vote or outcome of that February
24, 2004 hearing, despite diligent efforts.
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cover its costs relating to the sale of an additional handgun.
3. DOJ’s failed attempt to lower admittedly excessive DROS Fee

60. California Code of Regulations, title 11, section 4001 remained in effect without any
attempts by DOJ to amend it to raise or lower the DROS Fee, until 2010 when the DOJ issued a
notice of proposed rulemaking, stating its intent to lower the maximum fee allowed from $19 to
the pre-2004 emergency regulation amount of $14.

61. The 2010 initial statement of reasons concerning the proposed rulemaking intended to
lower the DROS Fee indicated that “although the volume of DROS transactions has increased, the
average time spent on each DROS, and thus the processing cost, has decreased.” It also noted
that “[t]he proposed regulations [would] lower the current $19 DROS Fee to $14, commensurate
with the actual cost of processing a DROS.” (emphasis added).™

62. Ultimately, the 2010 proposed rulemaking was not adopted, thereby allowing DOJ to
continue collecting the admittedly excessive DROS Fee revenues and use them to fund other
government activities.

63. With the possible exception of DOJ’s assessment in 2010, which was never acted
upon despite its finding that the amount of the DROS Fee is too high, it appears DOJ has never
conducted a review of the DROS Fee to ensure “that the amount is no more than necessary to
cover the reasonable costs” of the DROS program, as required by law. Cal. Penal Code 88
28225(a) [12076(e)], 28225(b) [12076(e)]; See also Cal. Const. art. X111 A, § 3(d).

D. SB 819: Further expanding potential uses for DROS Fee funds and the

surplus accumulated in the DROS Special Account

64. Rather than lower the DROS Fee, based on DOJ’s 2010 findings, and use the DROS
Special Account’s surplus for purposes relating to the DROS system, in 2011, the California

Legislature passed and Governor Brown signed into law Senate Bill 819 (Leno), effective as of

° Cal. Dept. of Justice, Initial Statement of Reasons concerning Proposed DROS Fee
Regulations (2010), available at http://ag.ca.gov/firearms/regs/DROSisor.pdf.

0 1d.
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January 1, 2012. SB 819 once again expanded the uses to which DROS Fee revenues may be put,
as described in the findings for amending section 28225, quoted below.

65. In addition to the Legislature’s express findings to the same effect, DOJ Defendants
have admitted SB 819’s purpose and effect is to use funds from the DROS Fee on activities
unrelated to the DROS program: “To clear the [Armed and Prohibited Persons System] backlog of
approximately 34,000 handguns, Attorney General Harris is the sponsor of Senate Bill 819, which
would revise the Penal Code to expand the use of existing regulatory fees collected by gun dealers
to allow the state [DOJ] to use fee revenue to pay for the APPS program.” Press Release, Office
of the Attorney General, Attorney General Kamala D. Harris Announces Seizure of 1,200 Guns
from Mentally Unstable and Other Individuals (June 16, 2011) (emphasis added).

66. As noted above, prior to January 1, 2012, section 28225(b)(11) [12076(e)(10)] did not
provide for expenditure of DROS Fee revenues on regulations or enforcement activities related to
“possession” of firearms. Such general law enforcement activities were always funded from the
General Fund. But the Legislature amended that section during the 2011 Legislative session via
SB 819 to allow for such, based on its following purported findings:

SECTION 1. The Legislature finds and declares all of the following:

(a) California is the first and only state in the nation to establish an
automated system for tracking handgun and assault weapon owners
who might fall into a prohibited status.

(b) The California Department of Justice (DOJ) is required to
maintain an online database, which is currently known as the
Armed Prohibited Persons System, otherwise known as APPS,
which cross-references all handgun and assault weapon owners
across the state against criminal history records to determine
persons who have been, or will become, prohibited from possessing
a firearm subsequent to the legal acquisition or registration of a
firearm or assault weapon.

(c) The DOJ is further required to provide authorized law
enforcement agencies with inquiry capabilities and investigative
assistance to determine the prohibition status of a person of interest.
(d) Each day, the list of armed prohibited persons in California
grows by about 15 to 20 people. There are currently more than
18,000 armed prohibited persons in California. Collectively, these
individuals are believed to be in possession of over 34,000

handguns and 1,590 assault weapons. The illegal possession of
these firearms presents a substantial danger to public safety.
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(e) Neither the DOJ nor local law enforcement has sufficient
resources to confiscate the enormous backlog of weapons, nor can
they keep up with the daily influx of newly prohibited persons.

(F) A Dealer Record of Sale fee is imposed upon every sale or
transfer of a firearm by a dealer in California. Existing law
authorizes the DOJ to utilize these funds for firearms-related
regulatory and enforcement activities related to the sale, purchase,
loan, or transfer of firearms pursuant to any provision listed in
Section 16580 of the Penal Code, but not expressly for the
enforcement activities related to possession.

(9) Rather than placing an additional burden on the taxpayers of
California to fund enhanced enforcement of the existing armed
prohibited persons program, it is the intent of the Legislature in
enacting this measure to allow the DOJ to utilize the Dealer Record
of Sale Account for the additional, limited purpose of funding

enforcement of the Armed Prohibited Persons System. S.B. 819,
2011 Leg., Reg. Sess. (Ca. 2011) (emphasis added).

E. SB 140: Appropriation of $24 Million from DROS Special Account for DOJ’s
Armed Prohibited Person System

67. DOJ Defendants received what they sought from SB 819 the following year, on May
1, 2013, when Senate Bill 140 (2013) was signed into law as an emergency measure, adding
Section 30015 to the Penal Code. SB 140 appropriates the current $24 million surplus from the
DROS Special Account to DOJ Defendants “to address the backlog in the Armed Prohibited
Persons System (APPS) and the illegal possession of firearms by those prohibited persons.”

68. Evidenced by, among other things, their various press releases and television
interviews in the last few months touting their efforts and purported accomplishments, DOJ
Defendants have been aggressively spending the monies appropriated to them via SB 140 by
hiring new agents to conduct APPS-related investigations, including SWAT-style raids on
suspects’ homes, hoping to seize illegally possessed firearms from dangerous criminals.
Regardless of the efficacy or wisdom of these raids, such activities are not reasonably related to
the DROS program.

69. Nonetheless, as seen above in the legislative findings for Section 30015, the
Legislature chose to burden potential firearm purchasers via an excessive DROS Fee with the cost
of administering the APPS “[r]ather than placing an additional burden on the taxpayers of

California.”
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70. Prior to January 1, 2012, when SB 819 went into effect, there was no statutory
authority for SB 140, because section 28225(b)(11) [12076(e)(10)] did not provide for
expenditure of DROS Fee revenues on activities related to “possession” of firearms before that
time. Nothing in SB 140 purports to justify the use of surplus DROS Fee funds collected before
January 1, 2012, on the “possession of firearms.”

71. Plaintiffs have each been required to, and have in fact paid the DROS Fee before and
after SB 819 went into effect on January 1, 2012.

72. Plaintiffs intend to purchase additional firearms in the near future, which will require
their paying the DROS Fee again.

FIRST CAUSE OF ACTION
FOR DECLARATORY AND INJUNCTIVE RELIEF INVALIDITY OF
APPROPRIATION OF PRE-EXISTING DROS FEE REVENUES TO ARMED
PROHIBITED PERSON SYSTEM
California Code of Civil Procedure 8§ 526a
(By All Plaintiffs Against DOJ Defendants)

73. All of the above paragraphs are re-alleged and incorporated herein by reference.

74. Even if SB 819 is not an illegal tax under California’s Constitution, DOJ Defendants
did not have statutory authority to use DROS Fee revenues on regulating the “possession” of
firearms before SB 819 went into effect on January 1, 2012. Therefore, at minimum, DOJ
Defendants have no statutory authority to use any revenues collected from the DROS Fee before
2012 for activities relating to the “possession” of firearms.

75. Enforcing APPS programs relates solely to regulating individuals’ “possession” of
firearms. As such, any monies collected from the DROS Fee prior to SB 819 going into effect on
January 1, 2012, cannot be used to fund the enforcement of APPS programs.

76. Because a significant portion of the $24 million SB 140 appropriated to DOJ
Defendants was amassed from individuals, including Plaintiffs, paying the DROS Fee prior to SB
819 going into effect on January 1, 2012, DOJ Defendants are not authorized to use such portion
of that $24 million on APPS programs, and are thus precluded from doing so.

77. Plaintiffs have been and continuously are irreparably injured by DOJ Defendants

using the $24 million appropriated to them by SB 140 or, at minimum, that portion of the $24
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million collected before January 1, 2012.

SECOND CAUSE OF ACTION:
WRIT OF MANDATE - STOPPING APPROPRIATION OF SB 140 FUNDS
California Code of Civil Procedure §§ 526a, 1085
(By All Plaintiffs / Petitioners Against Defendant Controller)

78. All of the above paragraphs are re-alleged and incorporated herein by reference.

79. Defendant Controller has, currently is, and will continue to appropriate to DOJ
Defendants funds pursuant to SB 140.

80. Because SB 140 constitutes an illegal appropriation, Defendant Controller cannot
lawfully appropriate to DOJ Defendants any of the $24 million authorized by SB 140.

81. Plaintiffs have been and continuously are irreparably injured by Defendant
Controller’s appropriating to DOJ Defendants funds pursuant to SB 140 because Plaintiffs have
no plain, speedy, and adequate remedy to prevent such an illegal appropriation.

82. Defendant Controller always has a clear, present, and ministerial duty to refrain from
unlawfully appropriating funds, and Plaintiffs always have a right to be free from the unlawful use
of the revenues collected from the fees they pay.

83. In the alternative, Defendant Controller cannot lawfully appropriate to DOJ
Defendants that portion of the $24 million authorized by SB 140 that represents DROS Fee
revenues collected before January 1, 2012, and has a ministerial duty to refrain from doing so.
Plaintiffs, as payers of such DROS Fee, are irreparably injured by such unlawful appropriations.

THIRD CAUSE OF ACTION:
WRIT OF MANDATE - RECOUPING OF SB 140 FUNDS
California Code of Civil Procedure §§ 526a, 1085
(By All Plaintiffs / Petitioners Against Defendant Controller)

84. All of the above paragraphs are re-alleged and incorporated herein by reference.

85. Because those funds already transferred to DOJ Defendants by Defendant Controller
pursuant to SB 140 constituted an illegal appropriation, at least in part, Defendant Controller has
a clear, present, and ministerial duty to preserve and recoup any such unlawfully appropriated

funds from DQOJ Defendants.
/11
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FOURTH CAUSE OF ACTION
WRIT OF MANDATE - RETURN OF SB 140 FUNDS
California Code of Civil Procedure §§ 526a, 1085
(By All Plaintiffs / Petitioners Against DOJ Defendants)

86. All of the above paragraphs are re-alleged and incorporated herein by reference.

87. DOJ Defendants always have a clear, present, and ministerial duty to refrain from
accepting or using funds unlawfully appropriated to them, and Plaintiffs always have a right to be
free from such unlawful use of the revenues collected from the fees they pay.

88. Because any funds already transferred to DOJ Defendants by Defendant Controller
pursuant to SB 140 constituted an illegal appropriation, at least in part, DOJ Defendants have a
clear, present, and ministerial duty to return any such funds to Defendant Controller.

FIFTH CAUSE OF ACTION:
WRIT OF MANDATE - REVIEW PROPER AMOUNT OF “DROS FEE”
(California Penal Code 88§ 28225(a) [12076(e)] / 28225(b) [12076(e)] )
(By All Plaintiffs / Petitioners Against DOJ Defendants)

89. All of the above paragraphs are re-alleged and incorporated herein by reference.

90. DOJ Defendants have a clear, present, and ministerial duty pursuant to California
Penal Code sections 28225(a) [12076(e)] and 28225(b) [12076(e)] to determine “the amount
necessary to fund” the activities enumerated at Penal Code section 28225(b)(1)-(11)
[12076(e)(1)-(10)] and to only charge the DROS Fee at that amount.

91. On information and belief, DOJ Defendants have been charging the DROS Fee at the
maximum amount statutorily allowed, without first determining whether that amount is “no more
than is necessary to fund” the regulatory and enforcement activities for which they are statutorily
permitted to use DROS Fee revenues.

92. The DROS Fee is currently imposed by DOJ Defendants on Plaintiffs and other
firearm purchasers at $19 per firearm transaction, plus $15 per each additional handgun.

93. Since the year 2004, the DROS Special Account, despite expenditures therefrom
having been made on unauthorized activities, has accumulated an approximately $35 million

surplus.

94. Most, if not all, of the approximately $35 million in surplus revenues in the DROS
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Special Account was generated by payers, including Plaintiffs, of the DROS Fee.

95. Despite amassing a multi-million-dollar surplus, DOJ Defendants have failed to
properly review the amount of the DROS Fee to ensure that the amount is “no more than is
necessary to fund” the activities enumerated at Penal Code section 28225(b)(1)-(11)
[12076(e)(1)-(10)].

96. DOJ Defendants are not complying with their duty to tailor the amount of the DROS
Fee to DOJ's actual costs in administering the DROS program.

97. On information and belief, the current amount of the DROS Fee exceeds DOJ
Defendants’ actual costs for lawfully administering the DROS program.

98. PLAINTIFFS have been and continuously are irreparably injured by DOJ Defendants’
imposing the DROS Fee at an amount that accrues a multi-million-dollar surplus without tying
such amount to DOJ’s actual costs for administering the DROS program.

99. Further, even if this Court holds that the use of DROS Fee funds for APPS-based law
enforcement activities is legal, and that the DROS Fee was being charged at a proper amount
prior to the passage of SB 819, the expansion of the scope of “necessary” costs funded by the
DROS Fee resulting from that new use constitutes a major change in circumstance that requires
DOJ Defendants to reassess the amount being charged for the DROS Fee based on the DOJ
Defendants’ clear, present, and ministerial duty pursuant to California Penal Code sections
28225(a) [12076(e)] and 28225(b) [12076(e)] to determine “the amount necessary to fund” the
activities enumerated at Penal Code section 28225(b)(1)-(11) [12076(e)(1)-(10)] and to only
charge the DROS Fee at that amount.

100. In light of DOJ Defendants’ duties to (1) perform a review to determine “the amount
necessary to fund” the activities enumerated at Penal Code section 28225(b)(1)-(11)
[12076(e)(1)-(10)] and to (2) charge the DROS Fee at that amount or less, DOJ Defendants’
review of the relevant costs necessarily must include a determination of whether the use of DROS
Fee funds for APPS-based law enforcement activities constitutes a tax. What is “necessary” to
fund the activities referred to in the pre-SB 819 version of Penal Code section 28225 is different

from what is “necessary” to fund “possession”-related law enforcement activities that are yet to
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be specified, inasmuch as a higher level of scrutiny applies to levies purportedly incurred to fund
regulatory activities (as opposed to costs paid for via funds collected for a tax).
SIXTH CAUSE OF ACTION:
FOR DECLARATORY AND INJUNCTIVE RELIEF
VALIDITY OF SENATE BILL 819/THE DROS FEE
Violation of California Const., Art. X111, Sec. 1(b)
(By All Plaintiffs Against DOJ Defendants)

101. All of the above paragraphs are re-alleged and incorporated herein by reference.

102. By expanding the activities for which DROS Fee revenues can be used to include
regulating the “possession” of firearms, thereby increasing the activities the DROS Fee payer is
responsible to finance and shifting the responsibility for millions of dollars in law enforcement
costs from the General Fund and taxpayers, generally, to the DROS Special Account and DROS
Fee payers, in particular, SB 819 creates a tax on DROS fee payers.

103. SB 819 created a tax notwithstanding the fact that the tax is collected as part of a so-
called regulatory fee.

104. Because the SB 819-created tax is imposed on DROS Fee payers who pay the tax so
they can obtain personal property (i.e., a firearm), the SB 819-created tax is a property tax under
California law.

105. Property taxes must be assessed in proportion to the value of the property being
taxed per California Constitution, article X111, section 1(b).

106. On information and belief, DOJ has never attempted to determine whether the SB
819-created tax is, or could be, assessed in proportion to the value of the property being taxed.

107. On information and belief, the SB 819-created tax is not being proportionally
assessed as required by California Constitution, article XI1I, section 1(b).

108. SB 819 is void and unenforceable because it creates a property tax that does not
meet the constitutional proportionality requirement that applies to property taxes.

109. An actual controversy exists between the parties hereto in that Plaintiffs believe that
DOJ’s use of DROS Fee funds for costs not resulting from the DROS process, purportedly

pursuant to SB 819, constitutes an invalid tax, and DOJ Defendants contend otherwise, thus DOJ

continues to utilize DROS Fee revenues to fund APPS- based law enforcement activities pursuant
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to SB 8109.

110. Plaintiffs desire a judicial determination of the rights and duties of the parties,
including a declaration that SB 819 created an illegal tax under section 1(b) of article XIII of the
California Constitution.

111. Plaintiffs have been and continuously are irreparably injured by DOJ’s use of DROS
Fee revenues for APPS-related law enforcement activities pursuant to SB 819, as Plaintiffs are
being subjected to an illegal tax as a result thereof.

112. Plaintiffs further desire an injunction prohibiting DOJ Defendants from utilizing
DROS Fee revenues for law enforcement activities related to the “possession” of firearms
pursuant to SB 819.

SEVENTH CAUSE OF ACTION:

FOR DECLARATORY AND INJUNCTIVE RELIEF
VALIDITY OF SENATE BILL 819/THE DROS FEE
Violation of California Const., Art. XIII, Sec. 2
(By All Plaintiffs Against DOJ Defendants)

113. All of the above paragraphs are re-alleged and incorporated herein by reference.

114. By expanding the activities for which DROS Fee revenues can be used to include
regulating the “possession” of firearms, thereby increasing the activities the DROS Fee payer is
responsible to finance and shifting the responsibility for millions of dollars in law enforcement
costs from the General Fund and taxpayers, generally, to the DROS Special Account and DROS
Fee payers, in particular, SB 819 creates a tax on DROS fee payers.

115. SB 819 created a tax notwithstanding the fact that the tax is collected as part of a so-
called regulatory fee.

116. Because the SB 819-created tax is imposed on DROS Fee payers who pay the tax so
they can obtain personal property (i.e., a firearm), the SB 819-created tax is a property tax under
California law.

117. A two-thirds vote of the legislature is required to subject a specific type of personal
property to differential taxation pursuant to California Constitution, article XIII, section 2.

118. The implementation of SB 819 resulted in the differential taxation of personal

property (i.e., firearms).
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119. SB 819 was not enacted by a two-thirds vote.

120. SB 819 is void and unenforceable because it created a differential tax that does not
meet the constitutional two-thirds vote requirement that applies to the creation of a differential
property tax.

121. An actual controversy exists between the parties hereto in that Plaintiffs believe that
DOJ’s use of DROS Fee funds for costs not resulting from the DROS process, purportedly
pursuant to SB 819, constitutes an invalid tax, and DOJ Defendants contend otherwise, thus DOJ
continues to utilize DROS Fee revenues to fund APPS- based law enforcement activities pursuant
to SB 8109.

122. Plaintiffs desire a judicial determination of the rights and duties of the parties,
including a declaration as to whether SB 819 created an illegal tax under section 2 of article XIII
of the California Constitution.

123. Plaintiffs have been and continuously are irreparably injured by DOJ’s use of DROS
Fee revenues for APPS-related law enforcement activities pursuant to SB 819, as Plaintiffs are
being subjected to an illegal tax as a result thereof.

124. Plaintiffs further desire an injunction prohibiting DOJ Defendants from utilizing
DROS Fee revenues for law enforcement activities related to the “possession” of firearms
pursuant to SB 819.

EIGHTH CAUSE OF ACTION:

FOR DECLARATORY AND INJUNCTIVE RELIEF
VALIDITY OF SENATE BILL 819/THE DROS FEE
Violation of California Const., Art. XIII, Sec. 3
(By All Plaintiffs Against DOJ Defendants)

125. All of the above paragraphs are re-alleged and incorporated herein by reference.

126. By expanding the activities for which DROS Fee revenues can be used to include
regulating the “possession” of firearms, thereby increasing the activities the DROS Fee payer is
responsible to finance and shifting the responsibility for millions of dollars in law enforcement
costs from the General Fund and taxpayers, generally, to the DROS Special Account and DROS

Fee payers, in particular, SB 819 creates a tax on DROS fee payers.

127. SB 819 created a tax notwithstanding the fact that the tax is collected as part of a so-
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called regulatory fee.

128. Because the SB 819-created tax is imposed on DROS Fee payers who pay the tax so
they can obtain personal property (i.e., a firearm), the SB 819-created tax is a property tax under
California law.

129. “Household furnishings and personal effects not held or used in connection with a
trade, profession, or business” are exempt from property taxation under California Constitution,
article XI1I, section 3(m).

130. Firearms “not held or used in connection with a trade, profession, or business” are
within the category of “household furnishings and personal effects” and thus firearms purchased
for non-commercial use are exempt from property taxation under California Constitution, article
X111, section 3(m).

131. SB 819 resulted in a tax on firearms, and because firearms are not to be taxed
pursuant to the California Constitution, article XI1I, section 3(m), SB 819 is void and
unenforceable.

132. An actual controversy exists between the parties hereto in that Plaintiffs believe that
DOJ’s use of DROS Fee funds for costs not resulting from the DROS process, purportedly
pursuant to SB 819, constitutes an invalid tax, and DOJ Defendants contend otherwise, thus DOJ
continues to utilize DROS Fee revenues to fund APPS- based law enforcement activities pursuant
to SB 8109.

133. Plaintiffs desire a judicial determination of the rights and duties of the parties,
including a declaration that SB 819 created an illegal tax under Section 3(m) of Article XIII of the
California Constitution.

134. Plaintiffs have been and continuously are irreparably injured by DOJ’s use of DROS
Fee revenues for APPS-related law enforcement activities pursuant to SB 819.

135. Plaintiffs further desire an injunction prohibiting DOJ Defendants from utilizing
DROS Fee revenues for law enforcement activities related to the “possession” of firearms
pursuant to SB 819.

Iy
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NINTH CAUSE OF ACTION:

FOR DECLARATORY AND INJUNCTIVE RELIEF
Scope of Senate Bill 819’s “Possession” Provision as
Applied to Funds Collected under the Guise of the DROS Fee
(By All Plaintiffs Against DOJ Defendants)

136. All of the above paragraphs are re-alleged and incorporated herein by reference, and
this cause of action is pleaded in the alternative to the other causes of action pleaded herein.

137. On information and belief, DOJ Defendants contend that, as a result of SB 819,
Penal Code section 28225(c) was amended such that the DOJ can now use the DROS Fee to
recoup costs of “firearms-related . . . enforcement . . . activities related to the . . . possession . . . of
firearms” including, but not limited to, APPS-based law enforcement activities. Penal Code §
28225(c).

138. On information and belief, an actual controversy exists between the parties hereto in
that Plaintiffs believe that SB 819, if it is valid at all, only authorized “the DOJ to utilize the
Dealer Record of Sale Account for the additional, limited purpose of funding enforcement of the
Armed Prohibited Persons System[,]” whereas DOJ Defendants contend SB 819 authorizes DOJ
to spend DROS Special Account money on any “firearms-related . . . regulatory and enforcement
... activities related to the . . . possession . . . of firearms[.]” Penal Code § 28225(c).

139. On information and belief, an actual controversy exists between the parties hereto in
that Plaintiffs believe that SB 819 did not authorize DOJ to use DROS Special Account Funds to
address the costs of APPS itself (as opposed to the costs of enforcement activities based on data
created via APPS),but DOJ switched the funding source for APPS itself from the General Fund to
the DROS Special Account in approximately 2011, based on the passage of SB 819.

140. DOJ continues to utilize DROS Fee revenues to fund APPS pursuant to an incorrect
interpretation of SB 819, and declaratory relief on the scope of SB 819 is appropriate not only to
end improper appropriations currently occurring, but to prevent a multiplicity of litigation
concerning other costs alleged to be improperly appropriated based on an incorrect interpretation
of the scope of SB 819.

141. Plaintiffs desire a judicial determination of the rights and duties of the parties,

including a declaration that SB 819 does not authorize the appropriation of DROS Special
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Account funds for some use other than APPS-based law enforcement activities.

142. Plaintiffs have been and continuously are irreparably injured by DROS Fee
revenues being utilized for activities other than APPS-related law enforcement activities pursuant
to SB 819, as Plaintiffs are being subjected to an illegal tax as a result thereof.

143. Plaintiffs further desire an injunction prohibiting DOJ Defendants from utilizing
DROS Fee revenues for purposes unrelated to the DROS background check process or APPS-
based law enforcement activities.

TENTH CAUSE OF ACTION:
FOR DECLARATORY AND INJUNCTIVE RELIEF
Scope of Costs Referred to in Penal Code SECTION 2822514
(By All Plaintiffs Against DOJ Defendants)

144. All of the above paragraphs are re-alleged and incorporated herein by reference, and
this cause of action is pleaded in the alternative to the other causes of action pleaded herein.

145. DOJ Defendants contend that, pursuant to Penal Code section 28225, DOJ can use
the DROS Fee and DROS Fund monies to recoup, among other things, the costs of defending
firearms-related lawsuits brought against DOJ, its lesser bodies, and its employees, including, but
not limited to, lawsuits that are not related to the DROS Fee.

146. On information and belief, DOJ has been and currently is knowingly utilizing DROS
Fee money and the DROS Special Account for expenditures that are outside the scope of what the
legislature intended when it added the following language to Penal Code section 12076 [section
28225's predecessor] in 2003, which states that costs to be considered in setting the amount of the
DROS Fee included “firearms-related regulatory and enforcement activities related to the sale,
purchase, loan, or transfer of firearms[.]”

147. In 2003, the legislature only intended the new language being added to then Penal

Code section 12076 (“firearms-related regulatory and enforcement activities related to the sale,

1 In 2011, the word “possession” was added to Penal Code section 28225. Judge
Michael P. Kenny’s prior ruling on the Ninth Cause of Action herein addresses the meaning of
that word, so this cause of action concerns the portion of the clause at issue that predates the
inclusion of the word “possession.”
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purchase, loan, or transfer of firearms™) to address the costs of certain specific activities that were
clearly identified at the time of the addition; namely, costs incurred: (1) for the verification of
licensure provisions for transfers of firearms from out-of-state to in-state licensed gun dealers; (2)
for the inspection of dangerous device permit holders; and (3) for certain handgun safety testing.

148. An actual controversy exists between the parties hereto in that Plaintiffs believe that
DOJ has been and currently is using DROS Special Account Fund monies to pay for attorney
services and other expenses not authorized by Penal Code section 28225, and DOJ disagrees.

149. DOJ continues to utilize DROS Fee revenues to fund, inter alia, services provided by
its own attorneys pursuant to an incorrect interpretation of Penal Code section 28225.Thus,
declaratory relief on the correct interpretation of Penal Code section 28225 is appropriate not only
to end improper appropriations of DROS Fee monies currently occurring, but also to prevent a
multiplicity of future litigation concerning other allegedly improper appropriations stemming
from an incorrect interpretation of Penal Code section 28225.

150. Plaintiffs desire a judicial determination that Penal Code section 28225, and
specifically the language added in 2003 to what was then Penal Code section 12076
(“firearms-related regulatory and enforcement activities related to the sale, purchase, loan, or
transfer of firearms™) does not authorize the use of DROS Special Account funds on attorney
services or any other expenses beyond those that the legislature clearly intended, and confirming
that, as to the 2003 change, the legislature only intended to address costs incurred: (1) for the
verification of licensure provisions for transfers of firearms from out-of-state to in-state licensed
gun dealers; (2) for the inspection of dangerous device permit holders; and (3) for certain handgun
safety testing.

151. Plaintiffs desire an injunction prohibiting Defendants from utilizing DROS Fee
revenues for purposes unrelated to the costs actually identified when the relevant statutory
language was added to Penal Code section 12076 [now section 28225] in 2003, i.e., costs
incurred: (1) for the verification of licensure provisions for transfers of firearms from out-of-state
to in-state licensed gun dealers; (2) for the inspection of dangerous device permit holders; and (3)

for certain handgun safety testing.
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ELEVENTH CAUSE OF ACTION:
FOR DECLARATORY AND INJUNCTIVE RELIEF
Violation of the Separation of Powers Doctrine; Cal. Const., art. 111, 8 3
(By All Plaintiffs Against DOJ Defendants)

152. All of the above paragraphs are re-alleged and incorporated herein by reference, and
this cause of action is pleaded in the alternative to the other causes of action pleaded herein.

153. If the Legislature did intend to grant DOJ the power to collect money to support non-
regulatory costs within the total amount charged as the “DROS Fee,” which was intended to be a
regulatory fee only, that would mean that the Legislature improperly delegated its taxation
authority to DOJ, as DOJ only has the power to set pure regulatory fees, and not levies that, like
the DROS Fee, are being set and collected based on both regulatory costs and general fund costs.

154. The Legislature is not permitted to delegate its taxation authority. Cal. Const., art.
I11, 8§ 3; Sav. & Loan Soc. v. Austin, 46 Cal. 415, 515 (1873) (Wallace, C.J., concurring but
dissenting in part) (noting that “the power to lay taxes under our system is one of the powers of
Government which does not belong to either the executive or the judicial department, [a]nd . . .
the right to exercise this power cannot be delegated is self-evident.”).

155. If, regardless of Plaintiffs’ argument that DOJ is relying on an incorrectly broad
interpretation of Penal Code section 28225, this Court finds Penal Code section 28225 is as broad
as DOJ claims, then an actual controversy exists between the parties hereto in that Plaintiffs
contend that Penal Code section 28225 necessarily includes an improper delegation of the
Legislature’s taxation authority, and DOJ is believed to disagree with that conclusion.

156. To the extent the legislature intended to grant DOJ the broad authority to collect
non-regulatory levies under the guise of the DROS Fee, Plaintiffs seek declaratory relief on the
scope of that section, e.g., to what extent it allows DOJ to use the DROS Fee to fund non-
regulatory activities, and whether it includes an improper delegation of a power that is exclusive
to the Legislature; such relief is appropriate not only to end improper appropriations currently
occurring, but to prevent a multiplicity of litigation concerning the nebulous group of cost being
funded via DROS Fee money.

157. Plaintiffs desire a judicial determination of the rights and duties of the parties,
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including a declaration that as to whether DOJ’s broad interpretation of Section 28225 is correct,
and if so, that the Legislature has delegated its taxation authority in violation of the law.

158. Plaintiffs have been and are continuously irreparably injured by DOJ imposing taxes
that it lacks the authority to impose, not only because it violates the separation of powers doctrine,
but because Plaintiffs have paid inflated DROS Fees that were being used to fund general fund
expesnes.

159. Plaintiffs further desire an injunction prohibiting DOJ from utilizing DROS Fee
revenues obtained via a an illegally imposed tax pursuant to an improper delegation of the
Legislature’s taxation authority; e.g., the portion of the DROS Fee currently being charged that is
not legitimately related to a regulatory function that can be considered in setting the DROS Fee.

PRAYER
WHEREFORE PLAINTIFFS pray for relief as follows:

1) For a declaration that there is no legal authorization for DOJ Defendants to use funds
collected from the “DROS Fee” before Senate Bill 819 went into effect on January 1, 2012, for
regulating the “possession” of firearms pursuant to section 28225(b)(11) [12076(e)(10)];

2) Alternatively, for a preliminary and permanent prohibitory injunction forbidding DOJ
Defendants and their agents, employees, officers, and representatives, from receiving or using any
monies collected from the “DROS Fee” before Senate Bill 819 went into effect on January 1,
2012, that were appropriated to them via SB 140 for purposes of regulating the “possession” of
firearms pursuant to section 28225(b)(11) [12076(e)(10)];

3) For a preliminary and permanent prohibitory injunction forbidding Defendant
Controller and his agents, employees, officers, and representatives, from appropriating any funds
from the DROS Special Account to DOJ Defendants pursuant to SB 819 or SB 140, limited to
funds that were collected prior to Senate Bill 819 going into effect on January 1, 2012;

4) Alternatively, to the extent the Court believes a writ of mandate is appropriate rather
than an injunction, for a peremptory writ of mandate ordering Defendant State Controller and his
agents, employees, officers, and representatives, to refrain from appropriating any funds from the

DROS Special Account to DOJ Defendants pursuant to SB 819 or SB 140, limited to funds that

28 3346
[PROP.] SECOND AMENDED COMP. FOR DEC. AND INJ. RLF & PET. WRIT MAND.




© o000 ~N oo o B~ W N

N NN NN NN NN PR PR R R R R R R
©® N o B W N kP O © 0o N o o~ W N kP O

were collected prior to Senate Bill 819 going into effect on January 1, 2012;

5) For a peremptory writ of mandate ordering Defendant State Controller and his agents,
employees, officers, and representatives, to recoup any funds that Defendant State Controller has
already appropriated to DOJ Defendants pursuant to SB 140, as to funds that were collected prior
to Senate Bill 819 going into effect on January 1, 2012;

6) For a peremptory writ of mandate ordering DOJ Defendants and their agents,
employees, officers, and representatives, to return any and all funds they may have received
pursuant to Senate Bill 140, as to funds that were collected prior to Senate Bill 819 going into
effect on January 1, 2012.

7) For a peremptory writ of mandate ordering DOJ Defendants and their agents,
employees, officers, and representatives, to review the DROS Fee as currently imposed to
determine whether the amount is “no more than is necessary” to cover its costs for the DROS
program;

8) For a preliminary and permanent prohibitory injunction forbidding DOJ Defendants and
their agents, employees, officers, and representatives, from imposing the “DROS Fee” as
currently imposed, at least until the required review is conducted by DOJ and the appropriate
amount for the DROS Fee is established;

9) For a declaration that the 2003 amendment to Penal Code section 12076 (now section
28225) did not authorize DROS Special Account funds to be spent on attorney services or any
other expenses beyond those actually intended to be addressed by the legislature’s adoption of the
relevant statutory language (i.e., costs incurred: (1) for the verification of licensure provisions for
transfers of firearms from out-of-state to in-state licensed gun dealers; (2) for the inspection of
dangerous device permit holders; and (3) for certain handgun safety testing);

10) For a declaration that states, in setting the DROS Fee, Penal Code section 28225 only
allows DOJ to consider regulatory costs, and further defines regulatory costs in a way that
recognizes the incidental nature of regulatory fees, and in a way that necessarily excludes
attorneys fees;

11) For an injunction prohibiting DOJ Defendants from utilizing DROS Fee revenues for
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purposes unrelated to the costs actually identified when the relevant statutory language was added
to Penal Code section 12076 [now section 28225]; specifically costs incurred: (1) for the
verification of licensure provisions for transfers of firearms from out-of-state to in-state licensed
gun dealers; (2) for the inspection of dangerous device permit holders; and (3) for certain handgun
safety testing;

12) In the event the Court finds that, as to Penal Code section 28225, the legislature
intended to grant DOJ the ability to use a regulatory fee (i.e., the DROS Fee) to levy and collect
money to defray costs of non-regulatory activities, a declaration that the legislature’s delegation
of its taxation authority violates the nondelegation and separation of powers doctrine;

13) For a writ of mandate ordering DOJ Defendants and their agents, employees, officers,
and representatives, to review the DROS Fee, as currently imposed, to determine whether the
amount is “no more than is necessary” to cover its costs related to the regulatory activities that
Penal Code section 28225 was legislatively intended to reference;

14) For a writ of mandate ordering DOJ to identify in reasonable details all categories of
costs it currently pays for with DROS Fund money, limited to costs DOJ claims are regulatory in
nature.

15) For an award of reasonable attorneys’ fees, costs, and expenses pursuant to California
Code of Civil Procedure § 1021.5 and/or other applicable law;

16) For such other and further relief as the Court may be just and proper;

17) For a declaration that Senate Bill 819 creates an unlawful tax under article XIII,
section 1(b) of the California Constitution and is thus void;

18) For a declaration that Senate Bill 819 creates an unlawful tax under article XIII,
section 2 of the California Constitution and is thus void;

19) For a declaration that Senate Bill 819 creates an unlawful tax under article XIII,
section 3(m) of the California Constitution and is thus void; and
Iy
Iy
Iy

30 3348
[PROP.] SECOND AMENDED COMP. FOR DEC. AND INJ. RLF & PET. WRIT MAND.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

20) Alternatively, for a declaration confirming Senate Bill 819 authorizes DOJ to use
DROS Special Account funds for nothing other than costs specifically incurred as the result of

APPS-based law enforcement activities, and an injunction on spending based on such declaration.

Dated: May 31,2018 MICHEL & ASSOCIATES. P.C.

Al ——

Scott M. Franklin
Attorney for Plaintiffs
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KamALA D. HARRIS
Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL, State Bar No. 197335
Deputy Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-9041
Fax: (916) 324-8835
E-mail: Anthony.Hakl@doj.ca.gov
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO
DAVID GENTRY, JAMES PARKER, | Case No. 34-2013-80001667
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS DEFENDANTS ATTORNEY GENERAL
ASSOCIATION, KAMALA HARRIS AND BUREAU OF
FIREARMS CHIEF STEPHEN
Plaintiffs and Petitioners, | LINDLEY’S RESPONSES TO
o REQUESTS FOR ADMISSIONS
A2 (SET ONE)
KAMALA HARRIS, in Her Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, JOHN
CHIANG, in his official capacity as State
Controller, and DOES 1-10,
. Defendants and Respondents.
PROPOUNDING PARTY: PLAINTIFEFS
RESPONDING PARTY: DEFENDANTS ATTORNEY GENERAL KAMALA
HARRIS AND BUREAU OF FIREARMS CHIEF
STEPHEN LINDLEY
SET NUMBER:

ONE

Defendants Attorney General Kamala Harris and Bureau of Firearms Chief Stephen Lindggé%

Responses to Requests for Admissions (Set
' (34-2013-80001667)
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RESPONSE TO REQUEST FOR ADMISSION NO. 81:

Defendant objects to this request. It seeks information protected by the attorney-client
privilege and work product doctrine. It also incorporates Penal Code section 28225(¢c) by
reference. Thus, the request is not “separate and complete in and of itself,” contains subparts, and
is compound. The request also requires referring to other documents in order to respohd.

REQUEST FOR ADMISSION NO. 82:

Admit that, in 2010, CAL DOJ created a document that utilized specific cost data in
evaluating whether $19.00 was appropriate for the DROS FEE
RESPONSE TO REQUEST FOR ADMISSION NO. 82:-

.Defendants object to this request. The use of the phrase “specific cost data” here is vague
and ambiguous. Without waiving this objection, defendants respond as follows:

Defendants admit that the relevant regulatory package from 2010 provides an evaluation.
of the whether the $19.00 DROS fee is appropriate. | |
REQUEST FOR ADMISSION NO. 83:

| Admit that it is the position of CAL DOJ that law-abiding citizens who participate in the

DROS PROCESS place an unusual burden on the general public as to the illegal possession of
firearms. | |

RESPONSE TO REQUEST FOR ADMISSION NO. 83:

Defendants object to this request. It is irrelevant, defendants having admitted that the use
of DROS funds does not operate as a tax. The request is also an improper use of the request for
admission procedure. The purpose of that procedure is to expedite trials and to eliminate the need
for proof when matters are not legitimately contested. (Cembrook v. Superior Court (1961) 56
Ca1.2d 423, 429; see also Stull v. Sparrow (2001) 92 Cal.App.4th 860, 864.) In the event the legal
issue implicated by this request becomes relevant, defendants will contest the issue at trial. The
request for admission device is not intended to provide. a windfall to litigants in granting a
substantive victory in the case by deeming maferial issues admitted. S Mary v. Superior C’ourt

(2014) 223 Cal.App.4th 762, 783-784. Section 2033 is “calculated to compel admissions as to all
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things that cannot reasonably be controverted” not to provide “gotcha,” after-the-fact penalties for
pressing issues that Were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal.\App.Zd»
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although the admissions
procedure is designed to expedite matters by avoiding trial on undisputed issues, the request at
issue here did not include issues as to which the parties might conceivably agree.”], superseded
by statute on another basis as described in Tackett v. City of Huntington Beach (1994) 22
Cal.App.4th 60, 64—65.)

REQUEST FOR ADMISSION NO. 84:

Admit that it is the position of CAL DQOJ that law-abiding citizens who participate in the
DROS PROCESS do not place an unusual burden on the general public as to the illegal

possession of firearms.

RESPONSE TO REQUEST FOR ADMISSION NO. 84:

Defendants object to this request. It is irrelevant, defendants having admitted that the use
of DROS funds does not operate as a tax. The request is also an improper use of the request for ‘
admission procedure. The purpose of that pro_cedure is to expedite trials and to eliminate the need
for proof when matters are not legitimately contested. (Cembrook v. Superior Court (1961) 56
Cal.2d 423, 429; see also Stull v. Sparfow'(2001) 92 Cal.App.4th 860, 864.) In the event the legal
issue implicated by this request becomes relevant, defendants will contest the issue at trial. The
request for admission device is not intended to provide a windfall to litigants in granting a
substantive victory in.the case by deeming material issues admitted. St. Mary v. Superior Court
(2014) 223 Cal.App.4th 762, 783-784. Section 2033 is “calculated to compel admissions as to all
things that cannot reasonably be controverted” not to provide “gotcha,” aftér-the-fact penalties for
pressing issues that were legitimately contested. (Haseltine v. Haseltine (1962) 203 Cal.App.2d
48, 61; see also Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [“Although the admissions
procedure is designed to expedite matters by avoiding trial on undisputed issues, the reqliest at

issue here did not include issues as to which the parties might conceivably agree.”], superseded
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VERIFICATION

I, Stephen Lindley, declare

I am the Chief of the Bureau of Firearms of the California Department of Justice. I have
read DEFENDANTS ATTORNEY GENERAL KAMALA HARRIS AND BUREAU OF
FIREARMS CHIEF STEPHEN LINDLEY’S RESPONSES TO REQUESTS FOR
ADMISSIONS (SET ONE).‘ I know their conteﬁts and the same are true to my knowledge,

information and belief.

I declare under penalty of perjury under the laws of the UIWoregoing is

true and correct and that this Verification was executed or;/s'{j;z 2014, at
ﬁ‘:am;w@i‘i:} , California. 1 _

(34-2013-80001667)

3354



DECLARATION OF SERVICE BY OVERNIGHT COURIER

Case Name: Gentry, David, et al. v. Kamala Harris, et al.
No.: 34-2013-80001667
I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member’s direction this service is made. I am 18 years of age or
older and not a party to this matter; my business address is: 1300 I Street, Suite 125, P.O. Box
9447255, Sacramento, CA 94244-2550. '

On August 1. 2014, I served the attached

DEFENDANTS ATTORNEY GENERAL KAMALA HARRIS AND BUREAU OF
FIREARMS CHIEF STEPHEN LINDLEY’S RESPONSES TO FORM
INTERROGATORIES (SET ONE)

DEFENDANTS ATTORNEY GENERAL KAMALA HARRIS AND BUREAU OF
FIREARMS CHIEF STEPHEN LINDLEY’S RESPONSES TO SPECIAL
INTERROGATORIES (SET ONE)

DEFENDANTS ATTORNEY GENERAL KAMALA HARRIS AND BUREAU OF
FIREARMS CHIEF STEPHEN LINDLEY’S RESPONSES TO REQUESTS FOR
ADMISSIONS (SET ONE)

DEFENDANTS ATTORNEY GENERAL KAMALA HARRIS AND BUREAU OF
FIREARMS CHIEF STEPHEN LINDLEY’S RESPONSES TO REQUESTS FOR
PRODUCTION OF DOCUMENTS (SET ONE) '

DEFENDANT STATE CONTROLLER JOHN CHIANG’S RESPONSES TO SPECIAL
INTERROGATORIES (SET ONE)

DEFENDANT STATE CONTROLLER JOHN CHIANG’S RESPONSES TO
REQUESTS FOR PRODUCTION OF DOCUMENTS (SET ONE)

by placing a true copy thereof enclosed in a sealed envelope with the Golden State Overnight
courier service, addressed as follows: '

C.D. Michel

Glenn S. McRoberts

Sean A. Brady

Michel & Associates, P.C.

180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

I declare under penalty of perjury under the laws of the State of California the foregoing is true

and correct and that this declaration was executed 0%2014 at Sacramento, California.

Brenda Apodaca W//JMK M

Declarant Sigrfature

SA2013113332
11418426.doc11418426.D0OC
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XAVIER BECERRA
Attorney General of California
STEPAN A. HAYTAYAN ‘
Supervising Deputy Attorney General
ANTHONY R. HAKL
Acting Supervising Deputy Attorney General
State Bar No. 197335

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: {916) 210-6065

Fax: (916)324-8835

E-mail: Anthony.Hakl@doj.ca.gov ‘
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

V.

XAVIER BECERRA, in his Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in His
Official Capacity as Acting Chief for the
California Department of Justice, Betty T.
Yee, in her official capacity as State
Controller, and DOES 1-10,

Defendants and
Respondents.

1

Case No, 34-2013-80001667

DEFENDANTS ATTORNEY GENERAL
XAVIER BECERRA AND BUREAU OF
FIREARMS DIRECTOR STEPHEN
LINDLEY’S RESPONSES TO SPECIAL
INTERROGATORIES (SET SIX)

Defendants’ Responses to Special Interrogatories, Set No. 6 (34-2013-8000166’? 3' 56
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PROPOUNDING PARTY: PLAINTIFFS

RESPONDING PARTY: DEFENDANTS ATTORNEY GENERAL XAVIER BECERRA
AND BUREAU OF FIREARMS DIRECTOR STEPHEN
LINDLEY

SET NO.: SIX

INTERROGATORY NO. 72:

Do responding parties contend that DROS FEE (as used herein, “DROS FEE” refers to the
fee Charged pursuant to 11 C.C.R. § 4001) payers get at least one benefit from APPS-BASED
LAW ENFORCEMENT ACTIVITIES (as used hefein, “APPS-BASED LAW ENFORCEMENT
ACTIVITIES” refers to law enforcement activities performed to ensure persons identified via
APPS [i.e., the Armed and Prohibited Persons System] are not illegally possessing firearms;
APPS-BASED LAW ENFORCEMENT ACTIVITIES” expressly does not refer to law
enforcement activities aimed at illegal possession of firearms by people who have not been
identified as a law enforcement target as a result of being identiﬁed via APPS) that is different
from what is received by the general public in this state as a result of such activities? If so, please
describe, in reasonable detail, each such benefit.

RESPONSE TO INTERROGATORY NO. 72:

Defendants object to this interrogatory. It contains multiple‘questions and is compound, Its
multiple questions are also inconsistent. 'In particular, the first sentence asks defendants if there is
“at least one” relevant benefit whereas the second sentence effectively asks defendants to list all
such benefits. _

Defendants also object to plaintiffs’ definitions of what plaintiffs refer to as “APPS-
BASED LAW ENFORCEMENT ACTIVITIES” and “NON-APPS-BASED LAW
ENFORCEMENT ACTIVITIES.” Plaintiffs have assigned special definitions to these terms in
an attempt to create a distinction not reflected in the plain language of the relevant statute.
Plaintiffs’ definitions of these terms are also incomplete and vague.

The interrogatory is also bbj ectionable because it is tantamount to demanding defendants
brief the merits of the remaining causes of action in this case, which plaintiffs initiated. The

2
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merits hearing is currently set to be heard on March 16, 2018, and the matter will be briefed in
due course according to the applicable rules. This interrogatory is therefore burdensome and
oppressive and an inappropriate use of the discovery device.

Defendants also object to the vague and undefined term “benefit,” which in taxation
jurisprudence can be a legal term of art.

Without waiving these objections, defendants respond as follows:

Yes. DROS fee payers get at least one such benefit. In particular, the APPS program helps
identify and disarm convicted criminals, mentally ill persons, and other dangerous individuals
prohibited from possessing firearms subsequent to their legal acquisition. That acquisition
typically involves the payment of a DROS fe'e. Thus, the APPS program helps ensure that DROS
fee payers do not cause fircarms-related injuries to themselves, others, or property with a firearm
despite being prohibited from owning one. It helps reduce the chances of a DROS fee payer
being involved in firearms violence and firearms-related criminal activities.
INTERROGATORY NO. 73:

Exclusive of benefits derived from APPS-BASED LAW ENFORCEMENT ACTIVITIES,
do responding parties contend that a DROS FEE payer who never becomes legally prohibited
from possessing a firearm gets at least one benefit as a result of paying that fee? If so, please
describe, in detail, each such benefit,

RESPONSE TO INTERROGATORY NO. 73:

Defendants object to this interrogatory. It contains multiple questions and is compound. Its |
multiple questions are also inconsistent. In particular, the first sentence asks defendants if there is
“at least one™ relevant benefit whereas the second sentence effectively asks defendants to list all
such benefits.

Defendants also object to plaintiffs’ definitions of what plaintiffs refer to as “APPS-
BASED LAW ENFORCEMENT ACTIVITIES” and “NON-APPS-BASED LAW
ENFORCEMENT ACTIVITIES.” Plaintiffs have assigned special definitions to these terms in
an attempt to create a distinction not reflected in the plain language of the relevant statute.

Plaintiffs’ definitions of these terms are also incomplete and vague.
3
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The interrogatory is also objectionable because it is tantamount to demanding defendants
brief the merits of the remaining causes of action in this case, which plaintiffs initiatied. The
merits hearing is currently set to be heard on March 16, 2018, and the matter will be briefed in
due course according to the applicable rules. This interrogatory is therefore burdensome and
oppressive and an inappropriate use of the discovery device.

Defendants also object to the vague and undefined term “benefit,” which in taxation
jurisprudence can be a legal term of art.

Without waiving these obj ectioné, defendants respond as follows:

Yes. DROS fee payers get at least one such benefit. In addition to the above, a DROS FEE
payer who never becomes legally prohibited from possessiﬁg a firearm receives the benefits of a
background check as part of the DROS process, which helps ensure that the individual is eligible
to possess a firearm in the first place. Thus, the DROS process also helps ensure that DROS fee
payers do not cause firearms-related injuries to themselves, others, of property with a fircarm
despite being prohibited from owning one, It helps reduce the chances of a DROS fee payer
being involved in firearms violence and firearms-related criminal activities. DROS fee payers
also receive the benefit of systems, such as the Automated Firearms System (AFS), that assist
them in managing any transfer, disposition, loss; or theft of their firearms.

INTERROGATORY NO. 74:

Do responding parties contend that at least one burden results from the transfer of é fircarm
to a DROS FEE payer who never becomes legally prohibited from possessing a firearm? If so,
please describe, in reasonable detail, each such burden.

RESPONSE TO INTERROGATORY NO. 74:
Defendants obje(;t to this interrogatory. It contains multiple questions and is compound. Its

multiple questions are also inconsistent, In particular, the first sentence asks defendants if there is

* “at least one” relevant burden whereas the second sentence effectively asks defendants to list al

such burdens,

The interrogatory is also objectionable because it is tantamount to demanding defendants -

‘brief the merits of the remaining causes of action in this case, which plaintiffs initiated. The

4
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merits heating is currently set to be heard on March 16, 2018, and the matter will be briefed in

 due course according to the applicable rules. This interrogatory is therefore burdensome and

oppressive and an inappropriate use of the discovery device.

Defendants also object to the vague and undefined term “burden,” which in taxation
jurisprudence can be a legal term of art,

Without waiving these objections, defendants respond as follows:

Yes. The transfer of a firearm to a DROS fee payer who never becomes legally prohibited
from possessing a firearm results in at least one burden. For example, DROS fee payers who
legally acquire firearms have certain legal responsibilities in connection with the possession,
maintenance, and use of those firearms. Defendants also have certain legal responsibilities in
connection with the possession, maintené.nce, and use of those fircarms.

INTERROGATORY NO. 75:

Do responding parties contend that the costs of the DEPARTMENT’s (as used herein,
“DEPARTMENT?” refers to the California Department of Justice, Iincluding all subsidiary "entities
and employees thereof) NON-APPS-BASED LAW ENFORCEMENT ACTIVITIES (as used
herein, “NON-APPS-BASED LAW ENFORCEMENT ACTIVITIES” refers to law enforcement
activities aimed at illegal pbssession of firearms by people who have not been identified as a law
enforcement target via APPS) are reasonably related to legal firearm possession? If so, please
describe, in reasonable detail, the factual and legal bases for that contention,

RESPONSE TO INTERROGATORY NO. 75:;

Defendants object to this interrogatory. It contains multiple questions and is compound.

Defendants also object to plaintiffs’ definitions of what plaintiffs refer to as “APPS-
BASED LAW ENFORCEMENT ACTIVITIES” and “NON-APPS-BASED LAW

ENFORCEMENT ACTIVITIES.” Plaintiffs have assigned special definitions to these terms in

an attempt to create a distinction not reflected in the plain language of the relevant statute.
Plaintiffs® definitions of these terms are also incomplete and vague.
The interrogatory is also objectionable because it is tantamount to demanding defendants

brief the merits of the remaining causes of action in this case, which plaintiffs initiated. The
. ,

Defendants’ Responses o Special Interrogatories, Set No. 6 (34-2()13—800016673)3 60
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505, which concerns the APPS program, is “split funded,” meaning 50% of the funding is from

the DROS special account and 50% is from the Firearms Safety and Enforcement Fund.

Dated: December 12, 2017

SA2013113332
33162224 docx

9

Respectfully Submitted,

XAVIER BECERRA

Attorney General of California

STEPAN A. HAYTAYAN

Supervising!De
1

. ANTHONY R. HAKL

Deputy Attorney General
Attorneys for Defendants and Respondents

Defendants’ Responses to Special Intetrogatories, Set No. 6 (34-2013-80001669 361
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STEPHEN J. LINDLEY May 24, 2017

DAVID GENTRY vs KAMALA HARRIS 1
1 SUPERIOR COURT OF THE STATE OF CALIFORNIA
2 FOR THE COUNTY OF SACRAMENTO
3 -~-o00o--

DAVID GENTRY, JAMES

5 PARKER, MARK MIDLAM,
JAMES BASS, and CALGUNS
6 SHOOTING SPORTS

ASSOCIATION,
7
Plaintiffs and
8 Petitioners,
S vs. Case No. 34-2013-80001667

10 KAMALA HARRIS, in Her
Official Capacity as

11 Attorney General for the
State of California;

12 STEPHEN LINDLEY, in His
Official Capacity as

13 Acting Chief for the
California Department of
14 Justice, BETTY YEE, in
Her Official Capacity as
15 State Controller for the
State of California and
16 DOES 1-10,

17 Defendants and
Respondents.

18 /

DEPOSITION OF
19

STEPHEN J. LINDLEY

20

May 24, 2017
21

9:52 a.m.

22

1300 I Street
23 Sacramento, California
24 LAURIE D. LERDA, CSR No. 3649

£ 25

@ ESQUIRE 800.211.DEPO (3376)

DEPOSITION SOLUTIONS ESQUirESOIUﬁOnS.Com 3363



STEPHEN J. LINDLEY May 24, 2017
DAVID GENTRY vs KAMALA HARRIS 33

1 Q. So, do you have any understanding as to how

2 much DROS Special Account money has been spent

3 defending firearm-related litigation in say the last

4 ten years?

5 A. Off the top of my head I don't. That's --

6 we probably have that documented someplace.

7 Q. Do you think it's reasonable to estimate

8 it's, you know, somewhere in the millions?

9 A. It's in the millions.

10 Q. You say that definitively.
11 A. Yes.
12 MR. HAKL: You guys bring a lot of lawsuits.

BY MR. FRANKLIN:

Q. I don't know who guys you're referring to.
15 Do you have an understanding as to whether
16 or not there's a way, a specific way for someone

17 reviewing department financial records to calculate
18 how much DROS Special Account money is spent on

19 attorneys in a given year?

20 A. Yes.

21 Q. Can you explain to me how that would be

22 done?

23 A. So there would be at least two ways.
24 The bureau has different line items in each
( 25 | of our what we call our cost codes.

N 4

@ ESQUIRE 800.211.DEPO (3376)

DEFOSITION SOLUTIONS EsquireSolutions.com 3364
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STEPHEN J. LINDLEY May 24, 2017
DAVID GENTRY vs KAMALA HARRIS 113

REPORTER'S CERTIFICATION

I, Laurie D. Lerda, a Certified Shorthand
Reporter in and for the State of California, do

hereby certify:

That the foregoing witness was by me duly sworn;
that the deposition was then taken before me at the
time and place herein set forth; that the testimony
and proceedings were reported stenographically by me
and later transcribed into typewriting under my
direction; that the foregoing is a true record of the

testimony and proceedings taken at that time.

IN WITNESS WHEREOF, I have subscribed my name

this 1st day of June, 2017.

A ' / !
7%{5@%@ {,/7)/ Lndo__ .

Laurie D. Lerda, CSR No. 3649

@ ESQUIRE 800.211.DEPO (3376)

DEPOSITION SOLUTIONS EquireSOIUtionS.Com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 1

SUPERI OR COURT OF THE STATE OF CALI FORNI A
FOR THE COUNTY OF SACRAMENTO

- -000- -

DAVI D GENTRY, JAMES
PARKER, MARK M DLAM
JAMES BASS, and CALGUNS
SHOOTI NG SPORTS

ASSQOCI ATI QN,

Plaintiffs and
Petiti oners,

VS. Case No. 34-2013-80001667

KAMALA HARRI' S, in Her

O ficial Capacity as
Attorney Ceneral for the
State of California,;
STEPHEN LI NDLEY, in Hi s
O ficial Capacity as
Acting Chief for the
California Departnent of
Justice, BETTY YEE, in
Her Official Capacity as
State Controller for the
State of California and
DOES 1- 10,

Def endant s and
Respondent s.
/

DEPGSI TI ON OF
DAVI D SCOTIT HARPER
January 30, 2017
8:46 a. m

1300 | Street
Sacranento, California

LAURI E D. LERDA, CSR No. 3649

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 68

question. Assum ng all other revenue and expenditure
anounts are consistent, if the departnment has an
i ncrease in costs related to APPS-based | aw
enforcenment, is it your understanding that the
departnment could increase the anmount of the fee
because of that increase in APPS-based | aw
enf orcement costs?
MR. HAKL: (Objection. Vague as to
APPS- based | aw enforcenent costs, but you can answer.
THE W TNESS: So ny under st andi ng woul d be
yes. |If the departnent chose to expand the APPS
unit, the enforcenent unit, that they could choose to
I ncrease the fee to pay for that expansion provi ded
the |l egislature provided the additional spending
authority to go along wth the fee increase.

BY MR FRANKLI N:

Q And the spending authority would be in the
Budget Act?

A Correct.

Q And | think you' ve already answered this

question. Looking at total revenue and expenditures
going in and out of the DROS Special Account, is that
the nethod used for nonitoring the anmount of reserve
in that account?

A That's a conponent of it, yes.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 141

REPORTER S CERTI FI CATI ON

|, Laurie D. Lerda, a Certified Shorthand
Reporter in and for the State of California, do

hereby certify:

That the foregoing witness was by nme duly sworn;
that the deposition was then taken before ne at the
time and place herein set forth; that the testinony
and proceedi ngs were reported stenographically by ne
and later transcribed into typewiting under ny
direction; that the foregoing is a true record of the

testinony and proceedi ngs taken at that tine.

| N W TNESS WHEREOF, | have subscri bed ny nane
this 7th day of February, 2017.

ﬂ ' "—1""'9 B
; : A .
i;ingﬁgJLﬁ ﬁﬁrjia_.xh___

L~

Laurie D. Lerda, CSR No. 3649

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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Laura Palmerin

From: Scott Franklin <SFranklin@michellawyers.com>

Sent: Sunday, May 27, 2018 12:14 PM

To: '‘Anthony Hakl'

Cc: Laura Palmerin

Subject: RE: Proposed briefing schedule (Gentry) [MA-Interwoven.FID53479]
Mr. Hakl:

| don’t know if your email below got lost in the shuffle, but | want to confirm, perhaps again, the dates you proposed in
the email below are acceptable and we will calendar them accordingly.

Thanks,
Scott Franklin Direct: (562) 216-4474
Of Counsel Main: (562) 216-4444

Fax: (562) 216-4445
Email: SFranklin@michellawyers.com
Web: www.michellawyers.com

MICHEL & ASSOCIATES, P.C. ' 180E. Ocean Bivd.

Attorneys at Law Suite 200
. Long Beach, CA 90802
Environmental - Land Use - Firearms - Employment Law

Ciwil Litigation - Criminal Defense

This e-mail is confidential and is legally privileged. If you have received it in error, you are on notice of its status. Please notify us immediately by reply e-mail and
then delete this message from your system. Please do not copy it or use it for any purposes, or disclose its contents to any other person. To do so could violate
state and Federal privacy laws. Thank you for your cooperation. Please contact Michel & Associates, PC at (562) 216-4444 if you need assistance.

From: Anthony Hakl [mailto:Anthony.Hakl@doj.ca.gov]

Sent: Tuesday, April 17,2018 11:26 AM

To: Scott Franklin <SFranklin@michellawyers.com>

Cc: Laura Palmerin <lpalmerin@michellawyers.com>

Subject: RE: Proposed briefing schedule (Gentry) [MA-Interwoven.FID53479]

Can we adjust two dates as follows:

August 6 — Answer (if this is required, though | don’t see a practical reason why it would be) and Defendants’
Supplemental Brief on Plaintiffs’ new COAs
August 13 — Plaintiffs’ Supplemental Brief on new COAs.

| return to the office on July 23, and | know | will be jammed that week — making a July 30 deadline less than ideal. And
that still gives the court 11 days before the hearing.

Anthony R. Hakl

Deputy Attorney General | Government Law Section
California Department of Justice

1300 I Street, 17th Floor | Sacramento, CA 95814
Phone: 916.210.6065 | Fax: 916.324.8835

anthony.hakl@doj.ca.gov

L 3370



From: Scott Franklin [mailto:SFranklin@michellawyers.com]

Sent: Tuesday, April 17,2018 11:18 AM

To: Anthony Hakl <Anthony.Hakl@doj.ca.gov>

Cc: Laura Palmerin <lpalmerin@michellawyers.com>

Subject: Proposed briefing schedule (Gentry) [MA-Interwoven.FID53479]

Mr. Hakl:
| found my notes on this. Here is what | propose.

May 31 — Motion for Leave to Amend
June 11 — Opposition
June 15 — Reply
June 22 — hearing (the dates above are per the code); filing and in-person service of Amended Complaint
(assuming the motion is granted)
e. July 30 — Answer (if this is required, though | don’t see a practical reason why it would be) and
Defendants’ Supplemental Brief on Plaintiffs’ new COAs
. August 6 — Plaintiffs’ Supplemental Brief on new COAs.
g. August 24 —Trial

oo oo

Let me know if this does not work for you.

Thanks.
Scott Franklin Direct: (562) 216-4474
Of Counsel Main: (562) 216-4444

Fax: (562) 216-4445
Email: SFranklin@michellawyers.com
Web: www.michellawyers.com

MICHEL & ASSOCIATES, P.C. | 180E. ocean Bivd.

Attorneys at Law Suite 200
Long Beach, CA 90802

Environmental - Land Use - Firearms - Employment Law
Ciwil Litigation - Criminal Defense

This e-mail is confidential and is legally privileged. If you have received it in error, you are on notice of its status. Please notify us immediately by reply e-mail and
then delete this message from your system. Please do not copy it or use it for any purposes, or disclose its contents to any other person. To do so could violate
state and Federal privacy laws. Thank you for your cooperation. Please contact Michel & Associates, PC at (562) 216-4444 if you need assistance.

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review,
use or disclosure is prohibited and may violate applicable laws including the Electronic Communications
Privacy Act. If you are not the intended recipient, please contact the sender and destroy all copies of the
communication.
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

I, Laura Palmerin, am employed in the City of Long Beach, Los Angeles County,
California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On May 31, 2018, I served a true and correct copy of the foregoing document(s) described
as:

DECLARATION OF SCOTT M. FRANKLIN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR LEAVE TO FILE SECOND AMENDED
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND
SECOND AMENDED PETITION FOR WRIT OF MANDAMUS

on the interested parties in this action as follows:

Anthony R. Hakl
anthony.hakl@doj.ca.gov
Deputy Attorney General
1300 I Street, Suite 125

P.O. Box 944255
Sacramento, CA 94244-2550

X  (BY MAIL) As follows: Iam "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.
Executed on May 31, 2018, at Long Beach, California.

X (VIA ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on May 31, 2018, at Long Beach, California.

X (STATE) I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

(FEDERAL) I declare that I am employed in the office of the member of the bar of this

court at whose direction the service was made.

LAURA PALMERIN
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XAVIER BECERRA
Attorney Genetal of California
STEPAN A. HAYTAYAN
ANTHONY R, HAKL
Supervising Deputy Attorneys General
State Bar No. 197335
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 210-6065
Fax: (916) 324-8835
E-mail:. Anthony.Hakl@doj.ca.gov
Attorneys for Defendants and Respondents

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

XAVIER BECERRA, in his official capacity
as Attorney General for the State of
California; STEPHEN LINDLEY, in his
official capacity as Director of the California
Department of Justice Bureau of Firearms;
BETTY T. YEE, in her official capacity as
State Controller, and DOES 1-10,

Detfendants and
Respondents..

Case No. 34-2013-80001667

DEFENDANTS’ OPPOSITION TO
PLAINTIFFS’ MOTTION FOR LEAVE TO

FILE A SECOND AMENDED

COMPLAINT

Date: June 22,2018

Time: 9:00 a.m.

Dept: 28

Judge: The Honorable Richard K.,
Sueyoshi

Action Filed: October 16, 2013
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INTRODUCTION

Plaintiffs seek relief from this Court that would stop the Attorney General of California and
the Director of the Bureau of Firearms of the California Department of Justice from using any
portion of the revenﬁes from a $19.00 firearms transaction fee — known as the Dealer’s Record of
Sale (DROS) fee — to fund California’s Armed Prohibited Persons System (APPS) program.
Each year the APPS program recovers thousands of firearms from persons prohibited from
possessing. them due to criminal behavior or meﬁtal illness. Plaintiffs have been challenging the
expenditure of DROS fee revenues on the APPS program for years. But their efforts have been
frustrated at every turn. And rightly so.

This case was last before the Court in March, at which time plaintiffs imprpperly embedded
in their trial brief a request to file yet another amended complaint in this case, which at this point
is four years and eight months old. Plaintiffs now have filed a formal motion to amend the
complaint. But as was the case in March, the request for leave to file an amended pleading comes
after a prolonged period of inexcusable delay. The proposed new claims lack merit. And adding
them now would prejudice defendants. The Court therefore should deny plaintiffs’ motion.

FACTUAL AND LEGAL BACKGROUND

Defendants’ Opposition Brief filed on February 20, 201 8, summarizes the California
firearms laws relevant to this case, including those that govern DROS transactions, related fees,
and the APPS program, That background- discussion is incorporated by reference. (See Defs.”
Opp’n Brief at pp. 9-15.) |

Defendants’ earlier brief also details the relevant procedural history, which need not be
repeated in full here, (See Defs.” Opp’n Brief at pp. 15-19.) But because plaintiffs’ instant
motion comes so late in these proceedings, it is worth summarizing the key events that have
ocourred over the course of the last number of years:

e August 25, 2011: Plaintiffs represented by thf; same counsell as in this case file a

lawsuit in federal district court, claiming, among other things, that expending revenues

of the DROS fee on the APPS program violates the Second Amendment of the United

5
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States Constitution. (See Bauer, et al. vs. Harris, et al., Case No. 1:11-¢v-01440-LJO-
MIJS (E.D. Cal.).)

October 16, 2013: Plaintiffs file this suit in Sacramento County Superior Court,
claiming that expending revenues of the DROS fee on the APPS program violates the
California Constitution. (Doc. no. 1.)

May 14, 2014: Plaintiffs begin diécovery in this action by serving their first set of
written discovery. (See Doc. no. 18 at p. 2 & Doc. no. 19 at p. 2.)

March 2, 2015: In Bauer, the federal district grants defendants’ motion for summary
judgment, rejecting plaintiffs’ Second Amendment claim on the merits. (See Bauer, el
al. vs. Harris, et al., Case No. 1:11-¢v-01440-1.JO-MJS (E.D. Cal.) [Memo. Decision &
Order filed March 2, 2015].)

July 20, 2015: This Court grants defendants’ motion for judé;ment on the pleadings on.
plaintiffs’ claim asserting that SB 819 violates Proposition 26, the 2010 tax-related
measure that amended article XIIiA, section 3, subdivision (a) of the California
Constitution. (Doc. no. 56.) .
December 23, 2015: Over defendants’ objection, this Court grants plaintiffs’ motion for
leave to file a first amended complaint, authorizing plaintiffs to add three claims that
SB 819 is an unlawful tax under certain provisions of article XIII of the California
Constitution (i.e., the current sixth, seventh, and eighth causes df action) and another
declaratory relief claim regarding the meaning of the word “possession,” which SB 819
added to Penal Code section 28225, subdivision (b)(11) (i.e., the ninth cause of action).
(Order Re: Plaintiffs” Motion for Leave to File First Amended Complaint filed Dec. 23,
2015.)

November 4, 2016: The Court bifurcates the trial of plaintiffs’ remaining causes of
action, brdering that the merits of the fifth and ninth causes of action be heard and
resolved before the other remaining causes of action. (Doc. no. 115.)

June 1, 2017: In the related federal case, the Ninth Circuit affirms the district court in a _

published decision, concluding that “California’s use of the DROS fee to fund the APPS
6
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program” survives constitutional scrutiny. (See Bawer v. Becerra, 858 F.3d 1216, 1218
(9th Cir. 2017).)

August 9, 20.17: This Court grants plaintiffs’ motion for adjudication of the fifth cause
of action (regarding the calculation of the amount of the DROS fee) and the ninth ﬁause
of action (regarding the meaning of the word “possession” as used in section 28225,
subdivision (b){(11)), but the Court does not issue any Wl‘it. or award any other relief.
(Ruling on Submitted Matter; Motions for Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action filed Aug. 9, 2017.) |
November 3, 2017: The Court issues the last of a number of orders resolving the
parties’ discovery disputes. (Doc. no. 171.)

December 15, 2017: The Court holds the last of several in camera conferences with
counsel to address outstanding discovery issues, effectively concluding discovery,
which involved several hundred writen discovery requests by plaintiffs, and
depositions. (See Doc. nos. 172 & 173.)

January 30, 2018: Plaintiffs file their opening trial brief. (Doc. no. 178.)

February 20, 2018: Defendants file their opposition brief. (Doc. no. 181.)

March 15, 2018: The Court vacates the hearing on the merits and directs plaintiffs to
file a proper motion if they wish to seek leave to amend. (Doc. no. 186.)

May 31, 2018: Plaintiffs file the instant motion to add new claims. {Doc. no. 189.)

ARGUMENT

LEGAL STANDARDS APPLICABLE TO MOTION FOR LEAVE TO FILE AN AMENDED
COMPLAINT.

When a desired amendment to a complaint requires a change in the nature of the claims, a
formal motion to amend must be served and filed. (Dye v. Caterpillar, Inc. (2011) 195 |
Cal.App.4th 1366, 1380.) Motions for leave to amend the pleadings are directed to the sound
discretion of the judge. “The court may, in furtherance of justice, and on any terms as may be

proper, allow a party to amend 'any pleading,” (Code Civ. Proc., § 473(a)(1); see id., § 576.)

7
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The court’s discretion will usually be exercised liberally to permit amendment of the
pleadings, but denial is justified if the motion is not timely or the moving party has been dilatory,
granting the motion will prejudice the opposing party, or the prof)osed amendment fails to state a
cause of action, for example. (See generally Nestle v. Santa Monica (1972) 6 Cal.3d 920, 939;
Howardv. County of San Diego (2010) 184 Cal.App.4th 1422, 1428; Mabie v. Hyait (1998)

61 Cal.App.4th 581, 596; Hirsa v. Sup. Ct. (1981) 118 Cal.App.3d 486, 490.)

A court also has discretion to impose conditions on any leﬁve to amend the complaint
including any “conditions which are just, i.e., intended to compensate the defendants for any
inconvenience belated amendment‘may cause.” {Armenta ex rel. City of Burbank v. Mueller Co.

(2006) 142 Cal. App.4th 636, 642; see Sanai v. Saltz (2009) 170 Cal.App.4th 746, 769-770.)

II. ~ THE COURTSHOULD NOT ALLOW PLAINTIFFS TO AMEND THEIR COMPLAINT AT
THE FINAL STAGE OF THESE PROCEEDINGS.

A. The Motion for Leave to Amend is Untimely.

As summarized above, plaintiffs have been challenging the expenditure of DROS fee
revenues on the APPS program i.11 the context of this case for nearly five years, and their counsel
represented plaintiffs challenging such expenditures in federal court as far back as 2011, All
along, those challenges have contained various iterations of the theory that the DROS fee is an |
alleged illegal tax. (See, e.g., Doc. no. 182, Exh. A (Bauer complaint filed Aug. 25,2011) at
p. 36.) Yetnone of those iterations has resulted in success for ﬁlaintiﬂ’s. So, pointing to a
deposition that occurred more than a year ago, plaintiffs now claim that they have “learned of key
evidence” (Pls,” Mot. at p. 6) that they contend supports at least two more versions of their illegal
tax théo‘ry — versions they have not yet pled, but which they would like to add to their complaint
effectively during the trial of this matter.! The timing of plaintiffs’ motion is fundamentally
unfair, and this Court should deny the motion on that basis alone. (See Green v. Rancho Santa
Margarita Mortgage Co. (1994) 28 Cal.App.4th 686, 693;694. [“Given lack of any excuse for not

pleading the defense earlier — the decision not to plead negligence was legal gamesmanship in ifs

! The relevant assertion in plaintiffs’ trial brief was even more vague, stating that
“[r]ecently, Plaintiffs identified two arguments that they seek to have considered but-that were not
expressly pleaded in the operative complaint.” (gls.’ Opening Trial Brief at p. 26.)
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purest sense — we cannot say the trial court abused its discretion in denying the request to
amend”]). |

Plaintiffs could have plead all relevant theories at the outset — or at any time during the last
five years, including at the time of their first motion to amend in 2015 when they added the

current sixth, seventh, and eighth causes of action claiming that SB 819 is an unlawful tax under

certain provisions of article XIII of the California Constitution, Their claim of new “key _

evidence” rings hollow. Again, in this regard plaintiffs point solely to a deposition that occurred
in May of 2017, well over a year ago. (See Doc. no. 182, Exh. D.) Additionally, plaintiffs’
characterization of that evidence is unfounded. According to plaintiffs, “the Department believes
it can adjusf the amount of the DROS Fee based on the costs of a general fund program, i.e.;
APPS[.]” (Pls.’ Mot. at p. 6.) While it is not entirely clear what plaintiffs mean when they
characterize APPS as a “general fund pfo gram,” the Legislature directed in the relevant Penal
Code section that “[a]ll money received by [DOJ] pursuant to this section shall_be deposited in
the Dealers’ Record of Sale Special Account of the General Fund, which is hereby created, to be
available,upon appropriation by the Legislature, for expenditure by [DOIJ] to offset the costs

incurred pursuant to this section.” (Penal Code, § 282735, italics added.) Moreover, plaintiffs

. misstate the evidence upon which plaintiffs themselves rely. At his deposition, the Director of the

Bureau of Firearms actually testified: “If the department chose to expand the APPS unit, the
enforcement unit, . . . they could choose to increase the fee to pay for that expansion provided the
legislature provided the additional Spendz’ng authority to go along with the fee increase.”
(Franklin Decl. § 5; Exh. 3, italics added.) Thus, while plaintiffs attempt to paint the Director’s
testimony as endorsing some sort of ability of the Department to unilaterally raise and spend
revenue, that was hardly the nature of the testiﬁmny. Not to mention that the Penal Code
express_ly authorizes the Department to set the amount of the DROS fee, and periodically adjust
that amount, (See Penal Code, § 2823.5 [“The Department of Justice may require the dealer to
charge each firearm purchaser a fee not to exceed fourteen dollars ($14), except that the fee may
be increased at a rate not to exceed any increase in the California Consumer Price Index as

compiled and reported by the Department of Industrial Relations™].)
9
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Plaintiffs also claim that they have only recently learned, according to plaintiffs; that “the
Department has spent millions of DROS Fee dollars to pay for defense attorneys.” (Pls.” Mot. at |
p. 6.) But again — and putting aside plaintiffs’ coloring of the alleged situation — plaintiffs’ claim
of this recent discovery is based on deposition testimony that occurred more than a year ago.
Moreover, beginning years ago in the Bauer litigation defendants have been producing all of the
relevant reports itemizing the Department’s rexpenditure of DROS fee revenues. (See Doc. no.

143, Exhs. B-1; see also id., Exh. A at p. 7 [2014 report produced in 2014 listing “AG DEPTL

LEGAL SERVICE” as expenditure item].) Thus, the details of how the Department expends

funds is hardly new information. That plaintiffs may have failed to consider the relevant
documents at any timé before now does not make the Director’s testimony about those reports
years after they were produced revelatory.

Inexcusable delay prevents plaintiffs from advancing their proposed new claims. As
discussed, plaintiffs filed this action nearly five years ago. They have engaged in seemingly
endless discovery and therefore have had ample opportunity to explore their claims. They have
already sought leave to amend once, more than two years ago in what was thén a last-minute
attempt to salvage an unlawful tax claim in the wake of the order dismissing the Proposition 26

claim. The Court previously ordered this action bifurcated in the interest of managing it |

effectively; adding wholly new claims now would subvert that order. This is not even the first

case where plaintiffs (or at least their couﬂsel and their pfivities) have had an opportunity to
contemplate viable challenges to the DROS fee — as mentioned the Bauer litigation Was
commenced in 2011. All of this and plaintiffs give no explanation for wﬁiting to raise these
newfound claims until now. Under these circumstances, ample authority supports denying
plaintiffs’ motion, {(See Magpali v, Farmers Grp., Inc. (1996) 48 Cal.App.4th 471, 486 [court did
not abuse discretion in denying plaintiff’s amendment “proposed on the eve of trial, nearly two
years after the complaint was originally filed. He did not give an explanation for leaving [ the
claim] out of the original complaint or bringing the request to amend so late.”]; Del Mar Beach
Club Owners Assn. v. Imperial Contracting Co. (1981) 123 Cal.App.3d 898, 914-915 [trial court

properly denied leave to amend because plaintifl inexplicably delayed requesting amendment
10
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until five months before trial, although plaintiff had known facts underlying its proposed fraud
claim for two and one-half years]; Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [denial of
leave to amend on the eve of trial, one and one-half years after the complaint was filed, and again
after trial, because plaintiff’s amendment opened “an entirely new field of inquiry without any
satisfactory explanation as to why this major change in poinf of attack had not been made long
before trial”].) |
B. The Proposed Amendments Fail to State a Cause of Action.

~ The Court should deny plaintiffs® motion also because the proposed amendments do not
state a cause of action. Plaintiffs characterize the proposed tenth cause of action as an “illegal tax
claim.” (Pls.” Mot. atp. 9.) The proposed eleventh cause of action also concerns taxatioﬁ, _
alleging that the DROS fee statute- impi‘operly delegatés the taxing power to the Department, and
it is premiséd on fhe idea that the DROS fee is in fact atax. (Pls.” Mot. at pp. 8-9.) However, |
these proposed new claims, just like plaintiffy’ current claims that the DROS fee is an unlawful
tax, are precluded by the rules of res judicata. (See Defs.” Opp’n Brief at pp. 14-20.) In addition,
and as also fully briefed by defendants, the DROS fee is a valic.l régulatory fee, not a tax. (See id.
at pp. 19-26.) For these reasons, the pfoposed amendments fail to state a cause of action.

The proposed tenth cause of action is also destined to fail considering the plain language of

Penal Code section 28225, which provides that the DROS fee “shall be no more than is necessary
to fund the following,” and goes on to broadly list eleven categories of allowable costs. (Pen.
Code, § 28225, subd. (b).) The proposed cleventh cause of action also lacks merit because it is
based on plaintiffs’ argument that “[b]y commingling what was intended to be a Department-set
regulatory fee—originally intended to cover the cost of background checks—and what is
effectively a special tax on firearm purchasers, Section 28225 now violates the separation of
powers doctrine,” (Pls.” Opening Trial Brief at p. 27.) Yet, in California Farm Bureau
Federation v. State Water Resources Control Bd, (2011) 51 Cal. 4th 421, 439, the Supreme Court
found no constitutional infirmity in the Legislature directing that revenues like DROS fee

revenues be deposited in a special account along with “a variety of revenues.”

11
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Finally, plaintiffs® proposed amended petition and complaint is fatally flawed because it
lacks the required verification. (See Code. Civ. Proc., § 186 [“The writ must be issued in all
cases where there is not a plain, speedy, and adequate remedy, in the ordinary course of law. It
must be issued upon the verified petition of the party beneﬁcially interested.”]; Kruéger V.
Superior Court (1979) 89 Cal.App.3d 934, 939 [“A fatally defe.ctive verification ‘is treated as a

failure to vetify.” . . . It is thus our conclusion, right or wrong, that petitioners are not entitled to

the extraordinary writ they seck because they have not carried their pleading burden™].)

For all of these reasons, the proposed amendments fail to state a cause of action and the
Court éhould dény the motion, (See California Casualty General Ins. Co. v. Sup. Ct. (1985) 173
Cal.App. 274, 280-281, disapproved on other grounds in Kransco v. American Empire Surplus
Lines Ins. Co. (2000) 23 Cal.4th 390, 407 [judge has discretion to deny leave to amend where
proposed amendment fails to state Vallid cause of action].)

C.  Granting Plaintiffs’ Motion Will Prejudice the DOJ Defendants.

Plaintiffs initiated litigation challenging the DROS fee and the APPS program
approximately seven years ago, first in federal court and then, ﬁlore than four years ago, in state
court. The litigation has already been through several iterations. The proposed second amended
complaint here, when Viewéd in context, would be plaintiffs’ sixth operative pleading, with the
previous five pleadings including the initiél, amended, and second amended complaints in the

federal case and the initial and first amended complainf here. Plaintiffs have had plenty of

_ opportunities over the years to present their claims with respect to the DROS fee and the APPS

program. Defendants should not suffer now simply because plaintiffs have realized at this late
date that their most recent complaint could have been better,

Additionally, due to extensive‘ law and motion practice, and the bifurcation of this matter,
the current complaint has been whittled down to a relatively few causes of action against the DOJ
defendants. Yet the proposed amended complaint includes two additional claims — both ﬁgainst
the DOJ defendants only. In practical terms, this is a substantial expansion of the issues as to the
DOJ defendants. ‘And at this final stage of the litigation, such an expansion is unwarranted.

Defendants are entitled to the timely resolution of the claims brought against them, The Court
12
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should deny the motion and put an end to plaintiffs’ periodic efforts to add new claims as they

occur to them.?

CONCLUSION
For the reasons set forth above, the Court should deny plaintiffs” motion.

Dated: June 11, 2018 Respectfully Submitted,

XAVIER BECERRA
Attorney General of California

Supervising Deputy Attorney General
Attorneys for Defendants and Respondents
SA2013113332

2 Not without temerity, plaintiffs’ argue a lack of prejudice based on defendants’
agreement to a schedule for the remainder of this case in advance of any ruling on the motion to
amend. (Pls.” Mot. at p. 8.) But the undersigned’s agreement to that schedule reveals only an
intention to be professional and cooperative, not{asing more.
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

The Opposition fails to cogently identify any prejudice that would flow from Plaintiffs’
Motion for Leave to File a Second Amended Complaint (*“Motion”) being granted, even though
prejudice, or lack thereof, is the most important factor under consideration.! Instead, Defendants’
strategy is to argue that the alleged untimeliness of the Motion somehow trumps the “strong
policy in favor of liberal allowance of amendments.”? Granting leave will require Defendants to,
at most, file one short supplemental brief and argue two additional causes of action at trial. That is
not prejudice sufficient to defeat the Motion, and thus, Plaintiffs request the Motion be granted.
1. DEFENDANTS’ “LEGAL AND FACTUAL BACKGROUND” IS MISLEADING

Defendants’ claim that Plaintiffs’ “efforts have been frustrated at every turn[; a]nd rightly
s0” (Opp’n at 5:8-9) is simply wrong. (Dkt. 150, Order after Hearing, at 11.) The groundwork for
that assertion is Defendants’ disingenuous contention that although this Court granted Plaintiffs’
motion for adjudication of the fifth and ninth causes of action in full (id.), “the Court did not issue
any writ or award any other relief.” (Opp’n at 7:3-8.) It seems Defendants are implying that the
Court decided no such relief was necessary. In actuality, the Court did not grant any relief at that
time because the relevant order was interlocutory. (Suppl. Franklin Decl. in Sup. Leave Mot.{ 2.)

Though the Opposition is focused on painting Plaintiffs as unreasonably litigating a lost
cause, the Order of August 7, 2017, plainly shows Defendants’ characterization is meritless.
Plaintiffs obtained two major victories in this action when the Court held that: (a) the California
Department of Justice (“Department”) had failed to perform its ministerial duty to timely analyze
the amount of the DROS Fee charged for the last 13 years; and (b) Penal Code section 28225’s
scope is narrower than Defendants contended. (Dkt. 150, Order after Hearing, at 11.)

. ARGUMENT

A. The Opposition Misstates the Relevant Standard and Lacks Any Authority
Supporting Defendants’ Novel Legal Assertions

Defendants claim that, in response to a motion for leave, “denial is justified if [(1)] the

! Rainer v. Buena Cmty. Mem'l Hosp., 18 Cal. App. 3d 240, 254 (1971).
2 Mesler v. Bragg Mgmt. Co., 39 Cal. 3d 290, 296 (1985).

5
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motion is not timely or the moving party has been dilatory, [(2)] granting the motion will cause
prejudice to the opposing party, or [(3)] the proposed amendment fails to state a cause of
action[.]” (Opp’n at 8:1-6 (bolding added) [citing, proceeded by a “see generally” signal, Nestle v.
Santa Monica, 6 Cal. 3d 920, 939 (1972); Howard v. County of San Diego, 184 Cal. App. 4th
1422, 1428 (2010); Mabie v. Hyatt, 1 Cal. App. 4th 581, 596 (1998); Hirsa v. Super. Ct., 118 Cal.
App. 3d 486, 490 (1981)].) In fact, these cases seem to largely support Plaintiffs’ position, and
provide little to aid defendants. See Nestle, 6 Cal. 3d at 938-39; Howard, 184 Cal. App. 4th at
1428; Mabie, 61 Cal. App. 4th at 596; Hirsa, 118 Cal. App. 3d at 490.

Third, Defendants do not provide a shred of authority for the heart of their opposition,
which is basically that, in Defendants’ eyes, Plaintiffs do not deserve any further access to the
courts on issues related to the calculation and imposition of the DROS Fee. (Opp’n at 8:13-19.)
That position is based on: (a) this case having been filed in 2013, and (b) that Plaintiffs’ counsel
represented a different set of Plaintiffs in a prior federal case concerning the DROS Fee. (1d.). But
because the length of this action was not the result of unreasonable conduct (see infra at 7:13-
9:10); and because the prior federal case was brought by different plaintiffs; and because the
federal case and this case are based on different bodies of law (federal and state, respectively, (see
Dkt.181, Opp’n Br. at 18:18-25), Defendants’ position fails factually as well as legally.

Fourth, Defendants’ characterization that Plaintiffs seek to amend their complaint
“effectively during the trial of this matter” (Opp’n at 9:19-23), is incorrect as a matter of law. For
the first part of a bench trial has yet to occur. Code Civ. Proc. 88 631.7 (stating bench trial
proceed under the rules stated in Code of Civil Procedure section 607), 607 (stating “trial must
proceed in the following order[, and then listing, first, tJhe plaintiff may state the issues and the

case”). Here, trial will not start before its calendared date: August 24, 2018.

B. Delay Alone Does Not Justify Denying Leave, and Regardless, Defendants’
Claims of Untimeliness Ring Hollow

To begin with, the Court does not even have to consider either side’s characterizations
regarding timeliness of the Motion; it is within the Court’s discretion to grant leave to amend “at
the outset of the trial even though the neglect was not excusable but no prejudice resulted to the

6
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opposing party.” Rainer, 18 Cal. App. 3d at 254. See also Kittredge Sports Co. v. Superior Court,
213 Cal. App. 3d 1045, 1048 (1989) Defendants have failed to demonstrate not only undue
prejudice to them, but even that the timing of the motion was unreasonable.

Defendants allege “[t]he timing of the motion is fundamentally unfair” and then argue
“this Court should deny the motion on that basis alone.” (Opp’n at 8:22-23.) But the authority
cited for this assertion does not mention, let alone explain, a standard of review concerning
whether leave to amend is “fundamentally unfair[.]”(Opp’n at 8:22-9:2 [citing Green v. Rancho
Santa Margarita Mortgage Co., 28 Cal. App. 4th 686, 693-94 (1998). Rather, the Green River
court found that prejudice would have occurred if leave to amend was granted because an
“amendment . . . required further discovery, requiring the [opposing party] to substantially redo
their trial strategy.” Green River, 28 Cal. App. 4th at 693. No such problems would arise here.
Untimeliness does not per se establish prejudice, and it is wrong to argue otherwise.

Defendants’ position is that the motion was brought “after a prolonged period of
inexcusable delay” (Opp’n at 5:13-14) and that such delay “prevents plaintiffs from advancing
their new claims.” (Id. 10:12). To support their claim of “inexcusable delay,” Defendants make
the following claims: (1) that Plaintiffs “have engaged in seemingly endless discovery and
therefore have had ample opportunity to explore their claims[;]” (2) that Plaintiffs; “have already
sought leave to amend once[;]” (3) “[t]he Court previously ordered this action bifurcated in the
interest of managing it effectively[;]” and (4) that “plaintiffs (or at least their counsel and their
privities) have had an opportunity to contemplate viable challenges to the DROS fee - as
mentioned the Bauer litigation was commenced in 2011.” (Opp’n 10:12-21.).

Plaintiffs respond to each of these claims, but wish to make one overarching point first.
The DROS Fee is collected every day, meaning any harm flowing therefrom is ongoing, and
every time the fee is paid, the clock starts to run on a new claim. See Howard Jarvis Taxpayers
Ass'n v. City of La Habra, 25 Cal. 4th 809, 821 (2001), as modified (July 18, 2001) (“we
conclude that if, as alleged, the tax is illegal, its continued imposition and collection is an ongoing
violation, upon which the limitations period begins anew with each collection”). Accordingly, all
of the claims herein, including the proposed new claims, could be brought by a fee payer in a

7
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separate action. Resolving all extant issues related to a particular ongoing harm in one action,
even though multiple actions are possible, is clearly preferable from the standpoint of judicial
economy, not to mention it prevents the possibility of inconsistent judgments—even if the one
“combined” action takes longer than it might take if it raised just one set of issues.

First, if Plaintiff had really engaged in “seemingly endless discovery” (Opp’n at 10:13-
14), Defendants would certainly have brought a protective order. They did not. also, Defendants
avoid providing any details on this allegation because those details would show that Defendants
contributed to the supposed delay. Plaintiffs were granted relief on several discovery disputes
(See Dkt. 51, Dkt. 171), and the parties met and conferred, extensively, leading to Defendants
repeatedly being given time to serve amended responses. (Suppl. Franklin Decl.| 3, Ex. 1).

Second, Defendants seem to argue, without citation, that asking to amend a complaint a
second time is somehow evidence of dilatory intent or negligent delay. It is not, and that assertio
is directly contrary to the “strong policy in favor of liberal allowance of amendments.” Mesler v.
Bragg Mgmt. Co., 39 Cal. 3d 290, 296 (1985). Courts often grant leave to file multiple amended
complaints. See, e.g., Dye v. Caterpillar, Inc., 195 Cal. App. 4th 1366, 1372 (2011) (granting
leave to file fifth amended complaint).

Third, Defendants fail to mention the highly relevant fact that the parties voluntarily
agreed to bifurcation of this case. (Mot. at 6:1-3.) The idea behind the bifurcation was that, in
Judge Michael P. Kenny’s mind, resolution of the two issues bifurcated to be heard first could
resolve some or all aspects of the remaining claims. (Suppl. Franklin Decl.  4). Plaintiffs’
counsel did not believe bifurcation would simplify the case, but agreed to it based on the
understanding that the Court could bifurcate the case sua sponte. (Id.). But because both of the
bifurcated issues were decided in Plaintiffs’ favor, as stated in the ruling on August 9, 2017, the
potential benefit of the bifurcation that Judge Kenny envisioned never realized. So the delay
resulting from the bifurcation was simply not caused by Plaintiffs.

Fourth, as discussed below in Section 111.C., Defendants are putting the cart before the
horse by making res judicata arguments in the Opposition. Defendants’ Opening Brief argues, as
an element of a res judicata defense, that the instant case “Involves Parties in Privity with the

8
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Parties in Bauer v. Becerra[.]” (Defs.” Opp’n Brief at 19:16). Plaintiffs argue otherwise (PIfs.’
Reply ISO Opp’n Brief at 10-14), and the issue is teed up for trial. Unless the Court wants to
effectively try this case in the context of a motion for leave, Defendants’ claims about Bauer are,

at best, premature and should be ignored in the Court’s consideration of the Motion.

1. As to statements made during the depositions of Messiers Harper and
Lindley, Defendants are wrong in (a) trying to have a disputed fact
resolved before trial and (b) misrepresenting a coded budgetary document.

Defendants contend “plaintiffs give no explanation for waiting to raise the[ir] newfound
claims until now.” (Opp’n at 10:21-22.) The Opposition itself proves otherwise: it clearly seeks
to discredit Plaintiffs” assertions as to why the Motion was filed when it was. (Opp’n at 8:19-21).

a. Information obtained from David Harper.

Defendants create a strawman when they argue that “plaintiffs attempt to paint [David
Harper’s] testimony as endorsing some sort of ability of the Department to unilaterally raise and
spend revenue, [but] that was hardly the nature of the testimony.” (Opp’n at 9:21-23 [emphasis
added].) The quoted material is taken from the transcript of the Deposition of David Harper,
Deputy Director of the Department’s Division of Administration,® and it is part of a series of
questions and answers related to how the amount charged for the DROS Fee is and can be set.
(Suppl. Franklin Decl.{ 5, Ex. 2). Before responding to the claim that Plaintiffs misstate Mr.
Harper’s testimony (Opp’n at 9:16-21), Plaintiffs note that claim is made in a section titled “The
Motion for Leave is Untimely[,]” but the claimed misstatement has nothing to do with timeliness.

Not surprisingly, Defendants make their claim without any citation as to where
“Plaintiffs[’] attempt” was presented. Id. Plaintiffs have not alleged, in either the proposed
Second Amended Complaint (Franklin Decl 2, Ex. 1) or in the Motion, that the Department has
the power to spend DROS Fee money without a legislative appropriation. Clearly, Mr. Harper’s
testimony is evidence of the Department’s belief that it can calculate the amount of the DROS
Fee based on both the cost of regulatory activities and non-regulatory General Fund programs
like APPS. Defendants’ contrary interpretation of Mr. Harper’s testimony should be ignored.

Even assuming Defendants had argued only that Mr. Harper’s testimony did not

3 Mr. Harper is wrongly identified as the Director of the Bureau of Firearms in the Opposition.
9
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“endors[e] some sort of ability of the Department to unilaterally raise revenuel[,]” Defendants’
argument would still not pass muster for three reasons. First, if Defendants actually believe that
Plaintiffs are mischaracterizing the relevant testimony, they could have easily had Mr. Harper, a
Department employee, execute a declaration to that effect. Defendants offer no such declaration.
Clearly, Defendants do not want to make any further record of the fact that they are using the
DROS Fee to fund activities Plaintiffs argue are unauthorized, while still trying to maintain a
position regarding the Motion that Mr. Harper’s testimony is not factually sufficient to anchor one
of the proposed claims. Defendants should not be allowed to sit on both sides of the fence.
Second, as the transcript of Mr. Harper’s deposition transcript makes clear, he recognized
the Department’s belief that it could increase the DROS Fee based on “APPS-related law
enforcement” activities without caveat. When asked if “the department could increase the amount
of the [DROS F]ee because of that increase in APPS-based enforcement costs,” Mr. Harper
replied "So my answer would be yes.” (Suppl. Franklin Decl. { 5.) The material quoted by
Defendants concerns something different. It concerns Mr. Harper’s conclusion that, just because
the Department can raise the DROS Fee based on the cost of a certain program, that fact does not
mean the legislature will actually provide an appropriation to pay for the cost of that program.
(Suppl. Franklin Decl. at 930489 67:3-6 9 [“We could raise the fee theoretically. That doesn't
mean we're going to get additional spending authority to spend that extra revenue”]); 68:11-19).
Third, by making an argument about the factual basis of a proposed claim—*“plaintiffs
misstate the evidence upon which [they] rely” (Opp’n ay 9:16-17)—Defendants, perhaps
unknowingly, undermine their opposition to leave being granted. That is, “[t]he purpose of a trial
IS to arrive at the true facts.” Williamson v. Super. Ct., 21 Cal. 3d 829, 836, 582 P.2d 126, 130
(1978) (emphasis added). Defendants offer no authority indicating that a fact issue, e.g., whether
the Department operates under the assumption “it can adjust the DROS Fee based on the costs of
a general fund program, i.e., APPS,” can or should be resolved in the context of a motion for
leave to amend. In comparison, this disputed fact could not have been resolved in Defendants’
favor on demurrer or in a summary judgment motion. Weitzenkorn v. Lesser, 40 Cal. 2d 778, 785

(1953) (holding “the well pleaded facts of her complaint must be taken as true for the purposes of

10
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demurrer”); Shin v. Ahn, 42 Cal. 4th 482, 486 (2007) (confirming a “defendant's summary

judgment motion was properly denied” where it “depend[ed] on resolution of disputed material

facts”). Any doubt should be resolved in favor of amendment. Because material fact issues exist

and should be determined at trial, Defendants’ arguments related to Mr. Harper’s testimony fail.
b. Information obtained from Stephen Lindley.

As to Mr. Lindley’s deposition testimony, Defendants do not factually dispute that he was
correct when he confirmed in his 2017 deposition that “the Department has spent millions of
DROS Fee dollars to pay for defense attorneys.” (Opp’n at :1-2 [emphasis added].) Rather,
Defendants claim that Plaintiffs knew of this information before that deposition and should have
acted on it long ago, stating that “the details of how the Department expends funds is [sic] hardly
new information.” (Id. at 10:3-9, citing documents produced in this action and Bauer.)

First, as explained above, Defendants are wrong in trying to treat this action and Bauer as
effectively one in the same. Second, should the Court look at the budget documents Defendants
cited—which are chock full of unclear accounting codes and many impenetrable shorthand
references—it will become readily apparent that Defendants’ argument based on the phrase “AG
DEPTL LEGAL SERVICE” (Opp’n 10:5-11) is meritless. There is nothing in that description
indicating it solely concerns the cost of litigation services provided attorneys. And that is the
relevant material fact. (Franklin Decl. { 2, Ex. 1 ] 145.)

C. Defendants’ “Ample Authority”” weighs in favor of leave.

Defendants claim there is “ample authority” to deny of the Motion, but the cases they cite
are far off base. (Opp’n at 10:21-26). In Magpali, as Defendants recognize id., the plaintiff “did
not give an explanation for leaving the Act claim out of the original complaint or bringing the
request to amend so late[.]” Magpali v. Farmers Grp., Inc., 47 Cal. App. 4th 1024, 486, 55 Cal.
Rptr. 2d 225 (1996), as modified on denial of reh'g (Aug. 20, 1996). Seeing as the Motion
explains why Plaintiffs sought leave when they did, (Mot. at 6:14-22), Magpali is inapposite for
that reason alone. Further, what Defendants do not tell this Court is that the plaintiff in Magpali
sought leave to amend “only after trial ha[d] commenced” and “that prejudice to [the defendant in
Magpali] was clearly shown because in preparing for trial . . ., [the defendant] had not discovered
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or deposed many of the witnesses who would support the new allegations, and had not marshaled
evidence to oppose the” newly proposed contention. Magpali, 47 Cal. App. 4th at 486-87.

Similarly, the plaintiff in Del Mar failed to provide “any excuse for [its] two-and-a-half-
year delay.” Del Mar Beach Club Owners Assn. v. Imperial Contracting Co., 123 Cal. App. 3d
898, 915 (1981). Again, the Motion explains the reason for delay here, (Mot. at 6:14-22), so Del
Mar provides no guidance for that reason alone. Further distinguishing Del Mar is the fact that
the plaintiff there “sought to plead fraud, a disfavored plea, approximately five months before
trial despite its knowledge of the facts giving rise to the cause of action [about three years earlier],
when it took the depositions [that yielded the evidence plaintiff’s] request for leave was based
upon.” Id. Here, the time between the relevant depositions (January 30, 2017, and May 24
[Franklin Decl. { 5, Ex. 3]) and Plaintiffs raising the desire to add causes of action to this case in
their opening trial brief (filed January 30, 2018), was only twelve and seven months, respectively.
And Del Mar is further distinguishable because the proposed amendment did prejudice the Del
Mar “defendants[] for [] had they been aware of the [proposed] claim in a timely fashion, they
could have properly prepared, as relevant evidence may no longer be available.” Id.

Lastly, in Estate of Murphy, a certificate of readiness had been filed, and the jury had
already been impaneled, when the plaintiff moved to amend her complaint with a new factual
contention, a “proposed amendment open[ing] up an entirely new field of inquiry[.]” Estate of
Murphy, 82 Cal. App. 3d 304, 310, 147 Cal. Rptr. 258 (Ct. App. 1978). Plaintiffs’ proposed
amended complaint does not “open[] up an entirely new field of inquiry”—the extant factual
record supports the new claims— meaning Estate of Murphy does not help Defendants.

C. Defendants’ Bootstrapped Arguments Should Not Be Considered at This Time

Defendants are counting chickens before they hatch inasmuch as their claim that “the
proposed amendments do not state a cause of action” is based on arguments (Id. at 11:12-27) that
will not be ruled upon until this case is tried. (See Opp’n at 11:8-27 [relying on arguments made
in trial Defendants’ trial brief].) Further, by citing over ten pages of other briefing, Defendants’
attempt to effectively incorporate by reference such a volume of material seems to run afoul of
the relevant page limitation. Cal. R. Ct. 3.1113(d) (limiting oppositions to 15 pages).

12
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It is true that Defendants’ sole citation for their argument does indicate there is a general
“rule” that “the failure of a proposed amendment to state facts sufficient to constitute a cause of
action or defense may support an order denying a motion to amend.” Cal. Cas. Gen. Ins. Co. v.
Superior Court, 173 Cal. App. 3d 274, 280-81 (1985), disapproved of by Kransco v. Am. Empire
Surplus Lines Ins. Co., 23 Cal. 4th 390 (2000). But Cal. Casualty goes further and provides
guidance clearly relevant to this action, guidance that supports granting leave here. Cal. Casualty
states: “that rule would find its most appropriate application, however, in cases in which the
insufficiency of the proposed amendment is established by controlling precedent and where the
insufficiency could not be cured by further appropriate amendment.” Cal. Casualty, 173 Cal.
App. 3d at 280-281 (emphasis added). Here, Defendants’ alleged “insufficiency of the proposed
amendment is established by” nothing but untested arguments raised in Defendants’ recently filed
Opposition Brief, and not “controlling precedent.” Id. Further, given the novel nature of the
proposed claims and defenses, and in light of the barren jurisprudential landscape vis-a-vis cases
concerning regulatory fees being used to collect taxes, “the preferable practice would be to permit
the amendment and allow the parties to test its legal sufficiency” along with the rest of the case
when it is tried. 1d.; accord Kittredge, 213 Cal. App. 3d at 1048.*

In any event, Defendants should not be allowed to use the Motion as a vehicle for
obtaining a merits ruling before trial. For reasons of practicality and fairness, the Court should
grant leave and decide the fate of the proposed amended claims along with the extant claims.

D. No Prejudice Will Result from Granting the Motion

The text of the Opposition at Section 11.C. consists mostly of Defendants’ characterization
of the history of this case and another case that Defendants are trying to graft onto this case. (Mot.
at 12:14-22.) Certainly, Defendants want to paint Plaintiffs in as poor a light as possible, but their
efforts are for naught, as the analysis of this motion is “guided by two general principles” that
Defendants’ allegations do not affect: “(1) whether facts or legal theories are being changed and

(2) whether the opposing party will be prejudiced by the proposed amendment.” (Mot. at 7:21-25

4 Section 11.B. of the Opposition abruptly argues the proposed amended complaint presented
by Plaintiffs is “fatally flawed because it lacks the required verification.” (Opp’n at 12:12:1-2.)
Plaintiffs can, and will file a verification once the Second Amended Complaint is on file.

13
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[citing N. 7th St. Assocs. v. Constante, 92 Cal. App. 4th Supp. 7, 10 (2001).) Defendants fail to
address the first principle, and provide only conclusory allegations on the second.

Tellingly, Defendants chose a footnote at the very end of their brief to discuss the portion
of the Motion that gives strong practical evidence of why no prejudice will occur from the
granting of the Motion. (Opp’n 13:27-28.) That is, Defendants agreed to a supplemental briefing
schedule applicable if the Motion is granted, a schedule that does not change the trial date
herein—the earliest available at the time it was scheduled—whether or not the Motion is granted.
(Mot. at 8:3-13). Accordingly, Defendants’ counsel impliedly admitted that: (1) drafting one short
supplemental brief and (2) preparing for trial on two more causes of action is not so substantial as
to prevent the parties from taking the first available trial date.

Defendants, however, assert that agreeing to the supplemental briefing “schedule reveals
only an intention to be professional and cooperative, nothing more.” (Opp’n at 13:26-28.)
Plaintiffs do not dispute that, in agreeing to the supplemental briefing schedule, Defendants’
counsel intended to be, and was, professional and cooperative. But that is not, as Defendants
suggest, mutually exclusive of it also evidencing that Defendants’ counsel recognized that the
filing of the proposed Second Amended Complaint would not create a prejudice requiring any
trial delay. So unless Defendants’ counsel’s professional and cooperative agreement occurred at
the cost of his clients’ ability to fully respond to the new causes of action, the agreement does
reflect that Defendants know they can fully address the new causes of action, and all of the other
causes of action pleaded, while still having this matter tried on the first available date. In other
words, Defendants implicitly concede they will suffer no prejudice if the Motion is granted.

IV.  CONCLUSION
The Court should grant the Motion for the reasons stated in the motion and this brief.

Dated: June 15, 2018 MICHEL & ASSOCIATES, P.C.

Scott M. Franklin
Attorney for Plaintiffs and Petitioners
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; PROOF OF SERVICE
STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

I, Laura Palmerin, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age of eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On June 15, 2018, the foregoing document described as

PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR LEAVE TO FILE A SECOND
AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND
SECOND AMENDED PETITION FOR WRIT OF MANDAMUS

on the interested parties in this action by placing
[the original
Xa true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Anthony R. Hakl
anthony.hakl@doj.ca.gov
Deputy Attorney General
1300 I Street, Suite 125

P.O. Box 944255
Sacramento, CA 94244-2550

Attorney for Defendants
(BY ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic

transmission. Said transmission was reported and completed without error.
Executed on June 15, 2018, at Long Beach, California.

X (BY MAIL) As follows: I am “readily familiar” with the firm’s practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. [ am aware that on motion of the party served,
service is presumed invalid if postal cancellation date is more than one day after date of
deposit for mailing an affidavit.

Executed on June 15, 2018, at Long Beach, California.

(STATE) I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. )
AURA PALMERIN
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C.D. Michel — S.B.N. 144258
Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 East Ocean Blvd., Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445
Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

FILED/ENDORSED
JUN 15 2018
By:_ H. Portalanzg

Deputy Clérk

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plantiffs and Petitioners,

V.

XAVIER BECERRA, in His Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in
His Official Capacity as Acting Chief for
the California Department of Justice,
BETTY T. YEE, in Her Official Capacity
as State Controller, and DOES 1 - 10,

Defendants and Respondents.

Case No. 34-2013-80001667

SUPPLEMENTAL DECLARATION OF
SCOTT M. FRANKLIN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR LEAVE TO
FILE SECOND AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE
RELIEF AND SECOND AMENDED
PETITION FOR WRIT OF MANDAMUS

Hearing Date: June 22, 2018

Hearing Time:  10:00 am.

Judge: Honorable Richard K. Sueyoshi
Dept.: 28

Trial Date:  August 24, 2018

Action Filed: October 16, 2013
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SUPPLEMENTAL DECLARATION OF SCOTT M. FRANKLIN

I, Scott M. Franklin, declare:

1. | am an attorney at law admitted to practice before all courts of the state of
California. | have personal knowledge of each matter and the facts stated herein as a result of my
employment with Michel & Associates, P.C., attorneys for Plaintiffs/Petitioners (“Plaintiffs”),
and if called upon and sworn as a witness, | could and would testify competently thereto.

2. On at least one occasion, opposing counsel and | spoke with Judge Michael P.
Kenny regarding the fact that he considered his ruling on the bifurcated issues interlocutory, and
that if my clients wanted the ruling to go into effect prior to final judgment, they would have to
make a separate claim (e.g., a motion for protective order) to obtain the relief sought prior to
judgment.

3. Defendants’ discovery responses were often evasive in my opinion, which led to
many, many meet-and-confer emails and calls, and eventually several motions to compel or
requests for informal discovery conferences. It is my belief that discovery was so difficult in this
case because Defendants went to extreme efforts to avoid making admissions harmful to their
case by the use of unreasonable parsing of questions and unreasonable intentional
misinterpretations. As a result of the extensive meet-and-confers in this case, Defendants were
given the opportunity to serve multiple rounds of amended responses, which significantly delayed
the progress of this case. Attached hereto as Exhibit 1 is a list, compiled by my office, of the
amended responses provided by Defendants.

4. During a meeting with opposing counsel and Judge Michael P. Kenny, Judge
Kenny suggested that this case be bifurcated with two particular causes of action being heard in
the first phase, and the remainder being heard in a second phase, if necessary. He expressed that
the idea behind the bifurcation was that resolution of the two issues bifurcated to be heard first
could resolve some or all aspects of the remaining claims. I did not agree with that conclusion,
but in light of my understanding that Judge Kenny had the power to bifurcate the case without my
client’s consent, Plaintiffs agreed to the case being bifurcated.

5. Attach hereto as Exhibit 2 is a true and correct copy of an excerpt from the

2
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transcript of the Deposition of David S. Harper.
| declare under penalty of perjury under the laws of California that the foregoing is true

and correct, and that this Declaration was executed on June 15, 2018, in Glendale, California.

i

Scott M. Franklin
Declarant

3
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Defendants’ Amended Discovery Responses

Amended Responses to Requests for Admissions, Set One (1/22/15)
Amended Responses to Form Interrogatories, Set One (1/22/15)

Amended Responses to Requests for Admissions, Set Two (9/3/15)
Amended Responses to Special Interrogatories, Set Two (9/3/15)

Amended Responses to Requests for Production of Documents, Set Two (9/3/15)
Amended Responses to Form Interrogatories, Set Three (9/3/15)

Second Amended Responses to Special Interrogatories, Set Two (9/15/15)
Amended Responses to Requests for Admissions, Set Two (9/15/15)
Amended Responses to Form Interrogatories, Set Three (9/15/15)

Second Amended Responses to Requests for Admissions, Set One (9/15/15)
Second Amended Responses to Form Interrogatories, Set One (9/15/15)
Amended Responses to Special Interrogatories, Set Three (1/22/16)

Second Amended Responses to Special Interrogatories, Set Three (1/29/16)
Third Amended Responses to Special Interrogatories, Set Three (3/25/16)
Third Amended Responses to Form Interrogatories, Set One (7/5/16)
Amended Responses to Special Interrogatories, Set Four (12/4/17)
Amended Responses to Form Interrogatories, Set Four (12/4/17)

Amended Responses to Requests for Admissions, Set Three (12/4/17)
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 1

SUPERI OR COURT OF THE STATE OF CALI FORNI A
FOR THE COUNTY OF SACRAMENTO

- -000- -

DAVI D GENTRY, JAMES
PARKER, MARK M DLAM
JAMES BASS, and CALGUNS
SHOOTI NG SPORTS

ASSQOCI ATI QN,

Plaintiffs and
Petiti oners,

VS. Case No. 34-2013-80001667

KAMALA HARRI' S, in Her

O ficial Capacity as
Attorney Ceneral for the
State of California,;
STEPHEN LI NDLEY, in Hi s
O ficial Capacity as
Acting Chief for the
California Departnent of
Justice, BETTY YEE, in
Her Official Capacity as
State Controller for the
State of California and
DOES 1- 10,

Def endant s and
Respondent s.
/

DEPGSI TI ON OF
DAVI D SCOTIT HARPER
January 30, 2017
8:46 a. m

1300 | Street
Sacranento, California

LAURI E D. LERDA, CSR No. 3649

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 65

any other costs related -- sorry. Strike that.

To the best of your know edge has the
departnment actually engaged in an analysis of the
anmount being charged of the DRCS fee specifically
I ncluding the costs of APPS-based | aw enf or cenent
activities?

MR. HAKL: Objection. Vague as to
"anal ysis". But go ahead.

THE WTNESS: So, in the context of the
frequent reviews that | spoke about earlier that
perform our budget shop, that would be the anal ysis |
woul d refer to that the APPS programis now funded
within the DROS Fund, and to the extent that the
DROS Fund can support those activities, the existing
fee is sufficient.

BY MR FRANKLI N:

Q Do you have any understandi ng about how t he
anmount necessary to fund the activities you just
mentioned is determ ned?

A No.

So, goi ng back.

The fee we're tal king about has been in
exi stence since 2004, and | have no idea what
anal ysis went in to establishing that |evel of fee.

But that |level of fee is sufficient to

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 66

support all the existing activities wthin the

Bureau of Firearnms that rely on the DROS Fund.

Q But that could change in the future?

A Absolutely. It could change. It could go
up. It could could go down.

Q So, without getting to in the weeds on a
hypot hetical. |If there's a drastic increase in the

nunber of people on the APPS list and it leads to
an increase in costs absent enforcenent costs,

how woul d that affect the anal ysis of the propriety
of the DROS fee?

MR. HAKL: Objection. Inconplete
hypot hetical. But go ahead.

THE W TNESS:. So, again, sinply an increase
in the nunber of people on the APPS |ist doesn't
necessarily lead to an increase in program costs.

If there is sone type of a policy decision
that is made either by an Attorney General and/or the
| egi sl ature that they want to i ncrease enforcenent,

t hey woul d have to provide additional appropriation
authority to spend nore noney, if you will, and that
appropriation authority would have to be supported by
sone | evel of increased revenue if in fact the fund
was to remain solvent. So it really depends.

The legislature could uniformy just say |I'm

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 67

going to raise the fee $5, provide all that noney for
nore enforcenent. That's not sonething we woul d do.

We could raise the fee theoretically.

That doesn't nean we're going to get
addi ti onal spending authority to spend that extra
revenue. So, the two kind of are hand-in-hand.

Conversely, if there's an initiative to
expand enforcenent in the APPS program say an
internal initiative by the Attorney General, we may
be able to redirect agents from other prograns into
t he APPS program provided we can create the savings
el sewhere in the DROS Fund from our existing
appropriation to fund those expanded enforcenent
activities.

So, there's no one answer to your question.

It's sinply what do you want to achi eve, and
t hen knowi ng what you want to achieve, what is
the |"mnot going to say what is the best, what are
the options to achieve that.

And the options may be what are the qui ckest
options. What are the best |ong-term options.

It's -- so there's a |lot of factors that go into
determ ning sonething like that |ike what you asked.
BY MR, FRANKLI N:

Q So, I'lI'l try and nake a nore sinple

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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DAVID SCOTT HARPER January 30, 2017
GENTRY vs HARRIS 68

question. Assum ng all other revenue and expenditure
anmounts are consistent, if the departnment has an
i ncrease in costs related to APPS-based | aw
enforcenment, is it your understanding that the
departnment could increase the anmount of the fee
because of that increase in APPS-based | aw
enf orcement costs?
MR. HAKL: (Objection. Vague as to
APPS- based | aw enforcenent costs, but you can answer.
THE W TNESS: So ny under st andi ng woul d be
yes. |If the departnent chose to expand the APPS
unit, the enforcenent unit, that they could choose to
I ncrease the fee to pay for that expansion provi ded
the |l egislature provided the additional spending
authority to go along wth the fee increase.
BY MR FRANKLI N:

Q And t he spending authority would be in the
Budget Act?

A Correct.

Q And | think you' ve already answered this

question. Looking at total revenue and expenditures
going in and out of the DROS Special Account, is that
the nethod used for nonitoring the anmount of reserve
in that account?

A That's a conponent of it, yes.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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~ PROOF OF SERVICE
STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

I, Laura Palmerin, am employed in the City of Long Beach, Los Angeles County,
California. I am over the age of eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On June 15, 2018, the foregoing document described as

SUPPLEMENTAL DECLARATION OF SCOTT M. FRANKLIN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF AND SECOND AMENDED
PETITION FOR WRIT OF MANDAMUS

on the interested parties in this action by placing
[the original
Xla true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Anthony R. Hakl
anthony.hakl@doj.ca.gov
Deputy Attorney General
1300 I Street, Suite 125

P.O. Box 944255
Sacramento, CA 94244-2550

Attorney for Defendants

(BY ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic
transmission. Said transmission was reported and completed without error.
Executed on June 15, 2018, at Long Beach, California.

X (BY MAIL) As follows: Iam “readily familiar” with the firm’s practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,

California, in the ordinary course of business. I am aware that on motion of the party served,

service is presumed invalid if postal cancellation date is more than one day after date of
deposit for mailing an affidavit.
Executed on June 15, 2018, at Long Beach, California.

(STATE) I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

LAURA PALME
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C.D. Michel — S.B.N. 144258
Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 East Ocean Blvd., Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

V.

XAVIER BECERRA, in His Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in
His Official Capacity as Acting Chief for
the California Department of Justice,
BETTY T. YEE, in Her Official Capacity
as State Controller, and DOES 1 - 10,

Defendants and Respondents.

FILED/ENDORSED
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OF SCOTT M. FRANKLIN IN SUPPORT OF
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FILE SECOND AMENDED COMPLAINT
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RELIEF AND SECOND AMENDED
PETITION FOR WRIT OF MANDAMUS

Hearing Date: June 22, 2018

Hearing Time: 10:00 a.m.

Judge: Honorable Richard K. Sueyoshi
Dept.: 28

Trial Date:  August 24, 2018

Action Filed: October 16, 2013
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SECOND SUPPLEMENTAL DECLARATION OF SCOTT M. FRANKLIN

I, Scott M. Franklin, declare:

1. | am an attorney at law admitted to practice before all courts of the state of
California. | have personal knowledge of each matter and the facts stated herein as a result of my
employment with Michel & Associates, P.C., attorneys for Plaintiffs/Petitioners (“Plaintiffs”),
and if called upon and sworn as a witness, I could and would testify competently thereto.

2. Pursuant to California Rules of Court Rule 3.1324(a)(3), which requires a party
seeking leave to amend to “State what allegations are proposed to be added to the previous pleading,
if any, and where, by page, paragraph, and line number, the additional allegations are located[,]” the
proposed new material presented in the Second Amended Complaint (attached as Exhibit 1 to the
Declaration of Scott Franklin in Support of Motion for Leave to File Second Amended Complaint for
Declaratory and Injunctive Relief and Second Amended Writ of Mandamus) is at paragraphs 144-159
(lines 25:8-28:10), and in the prayer at paragraphs 9-14 (lines 29:18030:16).

3. California Rules of Court Rule 3.1324(b) requires that a declaration accompanying
a motion for leave to amend must specify: “(1) the effect of the amendment; (2) Why the
amendment is necessary and proper; (3) when the facts giving rise to the amended allegations
were discovered; and (4) the reasons why the request for amendment was not made earlier.”
These topics are addressed in the following paragraphs.

4. As to the first issue, the effect of the amendment will be to add two new causes of
action to the operative complaint, along with related additions to the prayer as to the relief sought
in the two new causes of action. Specifically, the first new cause of action will be the Tenth
Cause of Action, which is based on an allegation that the California Department of Justice is
relying on an improper interpretation of certain language in Penal Code Section 28225 when
considering what can be: (1) funded from the Dealers’ Record of Sale (“DROS”) Special Account
of the General Fund (“DROS Fund”), and (2) what categories of costs can be utilized in setting
the amount of DROS Fee. The second new cause of action will be the Eleventh Cause of Action,
and it concerns whether the Legislature’s grant of power in Penal Code Section 28225, as

interpreted by the Department, constituted an illegal delegation of the Legislature’s non-delegable
2
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authority to tax.

5. As to the second issue, the second amended complaint is necessary because,
without it, Plaintiffs would not be able to raise two meritorious claims that are much related to the
extant claims herein, such that, if raised in a separate action, there is the clear possibility of
inconsistent judgments. And amendment is proper because it will not delay trial, it will not cause
defendants any prejudice (.e.g., the amendment does not require discovery to be reopened), and
because it clearly would serve the ends of judicial economy as compared to a second suit being
brought based on the two causes of action at issue.

6. As to the third issue, the facts giving rise to the amended allegations could have
been discovered during two depositions occurring January 30, 2017, and May 25, 2017. | am not
sure exactly when | realized the existence of the two proposed arguments, but based on a review
of my Westlaw research history, it seems the latest | actually became aware of the two proposed
causes of action was mid-January 2018, when I was drafting Plaintiffs’ opening brief on the
merits.

7. It is important to note that, at the time of the relevant depositions, as the result of a
suggestion by Judge Michael P. Kenny, the parties were briefing the two bifurcated causes of
action (the Fifth and Ninth Causes of Action), because Judge Kenny thought that some of the
other causes of action might become moot depending on how he ruled on the bifurcated issues.
(Dkt. 115, Order Bifurcating Action, dated November 24, 2016). In his ruling of August 9, 2017,
Judge Kenny found in Plaintiffs’ favor on both causes of action. (Dkt. 150.) Thus, although
Plaintiffs could have hypothetically sought leave to amend between the depositions and the ruling
issued, I would not have done so, as in my opinion, it would have been directly counter to Judge
Kenny’s expressed intent to deal with the bifurcated issues before dealing with any other “big
picture” issues.

8. Of similar importance is that, as of ruling of August 9, 2017, several discovery
disputes that were put on hold previously (Dkt. 115) became active again. And while the parties
were trying to resolve those disputes, the court set this matter for trial during an information

status conference held September 4, 2017. Thus, | believe that, practically speaking, the earliest it

3
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would have been reasonable to file a motion for leave to file an amended complaint was August
10, 2017.

9. As to the fourth issue, | believe the reason leave to amend was not sought earlier
because, prior to the ruling on the bifurcated issues, | was focused on those issues, and not what
was going to be “left over” once the bifurcated issues were ruled upon. I suspect that if I did
identify the new causes of action while drafting Plaintiffs’ opening trial brief, it was because that
process required me to look at the statements made in the broader context of this case, not the
bifurcated issues that were ruled a few months after the relevant depositions.

10. | declare under penalty of perjury under the laws of California that the foregoing is

true and correct, and that this Declaration was executed on June 21, 2018, in Glendale, California.

i

Scott M. Franklin
Declarant

4
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PROOF OF SERVICE
STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

I, Laura Palmerin, am employed in the City of Long Beach, Los Angeles County,
California. Iam over the age of eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, Long Beach, CA 90802.

On June 21, 2018, the foregoing document described as:

SECOND SUPPLEMENTAL DECLARATION OF SCOTT M. FRANKLIN IN SUPPORT
OF PLAINTIFFS’ MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF AND SECOND AMENDED
PETITION FOR WRIT OF MANDAMUS

on the interested parties in this action by placing
[the original
Xla true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Anthony R. Hakl
anthony.hakl@doj.ca.gov
Deputy Attorney General
1300 I Street, Suite 125

P.O. Box 944255
Sacramento, CA 94244-2550

Attorney for Defendants
X (BY ELECTRONIC MAIL) As follows: I served a true and correct copy by electronic

transmission. Said transmission was reported and completed without error.
Executed on June 21, 2018, at Long Beach, California.

O (BY MAIL) As follows: Iam “readily familiar” with the firm’s practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party served,
service is presumed invalid if postal cancellation date is more than one day after date of
deposit for mailing an affidavit.

Executed on June 21, 2018, at Long Beach, California.

(STATE) I declare under penalty of perjur
foregoing is true and correct.

under the laws of the State of California that the

/

ULAU’RA PALMERRY
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
DATE/TIME August 21, 2018 DEPT.NO | 28
JUDGE HON. RICHARD K. SUEYOSHI CLERK E. GONZALEZ

DAVID GENTRY, JAMES PARKER, MARK Case No.: 34-2013-80001667
MIDLAM, JAMES BASS, and CALGUNS ' ‘
SHOOTING SPORTS ASSOCIATION,

Plaintiffs and Petitioners,
v. .

XAVIER BECERRA, in His Official Capacity as
Attorney General for the State of California;
STEPHEN LINDLEY, in His Official Capacity as
Acting Chief for the California Department of Justice,
BETTY T. YEE, in her official capacity as State
Controller, and DOES 1-10,

Defendants and Respondents. .

Nature of Proceedings: ORDER REGARDING RESERVED HEARING
DATE OF AUGUST 24, 2018

The Court issues this minute order given apparent confusion regarding a reserved hearing
date for Friday August 24, 2018, and whether Plaintiffs filed and served proper advanced notice
for such a hearing. Plaintiffs’ counsel has recently indicated to the Court clerk that he believes
this matter is on for a hearing on the merits. Rather, while Plaintiffs reserved a time slot for that
date, the Court’s file does not indicate any notice of hearing or motion whereby the matter would
actually be placed on the Court’s docket, whether for a motion for leave to amend or a merits
hearing. While it is the practice of this Court’s clerk to assist counsel by reserving a date for a
specified hearing upon the request of a party, it remains incumbent upon the requesting party to
file and serve the requisite notice and any other filings sufficiently in advance of such reserved
date. That is, the clerk’s reserving of a hearing date in advance of such requisite notices is an
accommodation only and does not constitute or replace formal notice to ali parties that the
hearing is to be actually set for such date.

While the Court acknowledges the emails attached to a declaration in support of
Plaintiffs’ previously denied motion to amend indicates the parties agreed upon an August 24,
2018 hearing, at the hearing on June 22, 2018, Plaintiffs’* counsel indicated Plaintiffs were
considering filing a new motion to amend, and would potentially use the August 24, 2018
hearing that had been reserved for such a motion. Plaintiffs’ counsel never contacted the Court to
indicate that they, in fact, elected to proceed with a hearing on the merits without seeking leave
to amend. Such conclusion was certainly not readily apparent, especially where their prior
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motion for leave to amend was denied without prejudice, leaving open the possibility of another
such motion. Plaintiffs did not file and serve any notice pertaining to the August 24, 2018
reserved date, including any notice indicating their election to proceed with a merits hearing

. without amending their petition.

Under the unique circumstances here, the Court will not proceed with a merits hearing on -

the reserved, but unnoticed date of August 24, 2018. Given Plaintiffs’ apparent election not to
seek amendment to their petition, Plaintiffs shall (1) contact the Court clerk to reserve a date for
a hearing on the merits; and (2) file and serve a proper notice of merits hearing for such date. For
clarity of the Court’s review and the record on appeal, prior to said hearing, the parties shall re-
file new briefing, which shall delete/remove all arguments conceming the claims and issues that
the Court previously found were not properly before it absent a motion and order permitting
amendment. The edited briefs shall be filed pursuant to Local Rule 2.26(D).

Certificate of Service by Mailing attached.
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CERTIFICATE OF SERVICE BY MAILING
(C.C.P. Sec. 1013a(4))

I, the Clerk of the Superior Court of California, County of Sacramento, certify that T am
not a party to this cause, and on the date shown below I served the foregoing ORDER
REGARDING RESERVED HEARING DATE OF AUGUST 24, 2018 by depositing true
copies thereof, enclosed in separate, sealed envelopes with the postage fully prepaid, in the
United States Mail at Sacramento, California, each of which envelopes was addressed
respectively to the persons and addresses shown below:

SCOTT M. FRANKLIN, ESQ. ANTHONY R. HAKL

180 E. Ocean Boulevard, Suite 200 P. O. Box 944255

Long Beach, CA 90802 Sacramento, CA 94244-2550

I, the undersigned deputy clerk, declare under pénalty of pexjﬁry that the foregoing is trﬁe '
and correct. '

Dated: August 21, 2018 : | Superior Court of California,
County of Sacramento

By: (-éCSNZALE%/

Deputy Clerk
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C.D. Michel — S.B.N. 144258
Scott M. Franklin — S.B.N. 240254
Sean A. Brady — S.B.N. 262007
MICHEL & ASSOCIATES, P.C.
180 East Ocean Blvd., Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

FILED/ENDORSED

DEC 04 2018

K. Fay

By:

Deputy Ok

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MIDLAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS

~ ASSOCIATION,

Plaintiffs and Petitioners,

V.

XAVIER BECERRA, in His Official
Capacity as Attorney General for the State
of California; STEPHEN LINDLEY, in
His Official Capacity as Acting Chief for
the California Department of Justice,
BETTY T. YEE, in Her Official Capacity
as State Controller, and DOES 1 - 10,

Defendants and Respondents.

Case No. 34-2013-80001667

PLAINTIFFS’ OPENING TRIAL BRIEF

Hearing/Trial Date: January 18, 2019

Hearing Time: 11:00 a.m.
Judge: Honorable Richard K. Sueyoshi
Dept.: 28

Action Filed: October 16, 2013

1

OPENING TRIAL BRIEF
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

Defendants/Respondents Attorney General Xavier Becerra and Chief of the California
Department of Justice’s Bureau of Firearms Stephen J. Lindley (collectively the “Department”)
oversee a state program that levies a mandatory charge on all who lawfully purchase firearms.
The money collected via that charge is primarily used to pay for certain law enforcement
activities aimed at those who unlawfully possess firearms. Well established law expressly
prohibits the Government from effectuating the kind of cost shifting at issue here. Even assuming
the Dealers’ Record of Sale fee (the “DROS Fee”) was originally a proper regulatory fee
established to cover the costs of firearm purchasers’ background checks, its current use —which
is largely to pay for recently defunded general fund activities—definitively means it cannot now
be considered a regulatory fee. Forcing all DROS Fee payers to fund general law enforcement
activities constitutes a tax, and because that tax violates several provisions of California’s
Constitution, it must be struck down. Plaintiffs/Petitioners (“Plaintiffs”) thus request the Court
find in their favor on all matters at issue in this case.
1. STATEMENT OF FACTS

A. The DROS Fee

To purchase? a firearm in California, qualified individuals must pay the DROS Fee. (Decl.
of Scott M. Franklin Supp. Open. Br. (“Franklin Decl.”) Ex. 1, at 2:7-10.) The Department’s
Bureau of Firearms (“Bureau”) performs background checks for all applicants seeking to
purchase a firearm. (Id. Ex. 1, at 2:11-14.) The primary purpose of this process (the “DROS
Process”) is to ensure that people seeking to purchase firearms in California are not legally
prohibited from possessing them. (Id. Ex.1, at 2:15-19.) The DROS Fee was created in 1982 to
cover the costs of background checks; it was initially set at $2.25. (Id. Ex. 1, at 2:20-22.) In 1990,
the amount of the Fee was $4.25. (Id. Ex. 1, at 2:23-25.) In 1995, the Legislature capped the
DROS Fee at $14, subject to Consumer Price Index adjustment. (Id. Ex. 1, at 3:2-5.) In 2004, the

! References to “purchase” or “purchaser” refer to both purchase-based transfers and transfers
not resulting from a purchase. Cal. Penal Code § 28200(a)-(b).

7

OPENING TRIAL BRIEF 3423




© 00 ~N o o b~ w NP

N NN NN NN N DN R PR R R R R R R
©® N o OB ®W N B O © 0O N o o~ W N -k O

Department increased the DROS Fee from $14 to $19 for the first handgun or any number of
rifles or shotguns in a single transaction. (Id. Ex. 1, at 3:6-10.)

Penal Code section 28225 (“Section 28225”) requires the amount of the DROS Fee “shall
be no more than is necessary to fund the following:” eleven classes of costs, based on what the
Department determines to be “actual” or “estimated reasonable” costs to pay for the eleven costs
classes identified. Cal. Penal Code § 28225(a)-(b). That is, Section 28225 places a duty on the
Department to consider whether the amount currently being charged for the Fee is excessive. Id.
Nonetheless, in evaluating the amount being charged for the DROS Fee, the Department
considers only big-picture “programmatic” costs—not how the amount charged each DROS Fee
payer relates to any benefits granted to, or burdens caused by, individual DROS Fee payers.
(Franklin Decl. Ex. 3, at 64:20-23; Ex. 4, at 80:1-15.)

The Department deposits the revenue from the DROS Fee in the Dealers’ Record of Sale
Special Account of the General Fund (“DROS Fund”). Cal. Penal Code § 28235. The Department
claims that it is “unable to admit or deny” whether DROS Fee money constitutes a certain
percentage of the money in the DROS Fund (Franklin Decl. Ex. 5, at 9:12-16), but documents
produced in this case show that the Department recognizes the DROS Fee is the primary source
of money going into the DROS Fund. (Id. Ex. 1, at 4:17-21.) For example, DROS Fee revenue
constituted approximately 88% of the money deposited in the DROS Fund in fiscal year 2014-
2015. (Id. Ex. 6, at 3:3-4:8.)

B. The Armed Prohibited Person System (“APPS”)

Put simply, APPS is a system that cross-references two things, (1) firearm purchaser
background check records and (2) criminal or other records that indicate if an individual is
prohibited from possessing firearms. (Franklin Decl. Ex. 1, at 16:9-13.) If the system produces a
“hit” that is later verified by human analysis, it provides a basis for law enforcement to contact
the person identified to determine whether that person is illegally possessing a firearm. (1d. Ex. 1,
at 16:24-17.) As is relevant here, there are only two kinds of APPS-related activities: (1) APPS

itself, i.e., the maintenance of the “APPS List[,]””> which is created via the abovementioned cross-

2 The APPS List is also known as the “Prohibited Armed Persons File[.]” Cal. Penal Code
8
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referencing, and (2) law enforcement activities, e.g., removing firearms from the possession of
prohibited persons identified on the APPS List.? It is unclear to Plaintiffs when, if ever, the
Department was statutorily authorized to conduct APPS-based law enforcement activities. When
APPS was created, the Department’s role was statutorily limited to “provid[ing] investigative
assistance to local law enforcement agencies[.]” Cal. Penal Code 8 30010 (formerly Penal Code §
12012). Nonetheless, it is clear the Department’s APPS-related law enforcement activities are not
limited to “investigatory assistance[.]” Id. In support of the Department’s efforts to make SB 819
law, the Department stated that “98% of the individuals removed from the “APPS L]ist are a
result of D[epartment] efforts, not local law enforcement.” (Franklin Decl. Ex. 6A, at 8.)

C. The Department Pushes for the Enactment of SB 819 to Mitigate a Large
Budget Cut

In August 2011, the Legislature enacted the California state budget for 2011-2012, which
included a 71.5 million-dollar reduction in the (Department’s) Division of Law Enforcement’s
(“DLE”) budget over two years. (Franklin Decl. Ex. 7, at 16.) The intent behind the cut to the
DLE’s budget was to “[e]liminate General Fund from the Division of Law Enforcement[,]”
though the Legislature expressly allowed the Department to continue its use of General Fund
money on APPS itself. (Franklin Decl. Ex. 7, at 16.) To help mitigate that shortfall, the
Department quickly brought proposed legislation to Senator Mark Leno that ultimately became
SB 819. (Id. at Ex. 8.) Senator Leno’s “Q&A” packet for SB 819 expressly stated that the
proponents of the bill had “added declarations and findings to make it clear that [SB 819 wal]s

intended to address the APPS enforcement issue.” (Id. at Ex. 9, at A —43.) There is no denying

§ 30000(a).

% As previously held in this action, Senate Bill (“SB”) 819 did not provide a funding
source for activities other than APPS-related law enforcement activities. (Franklin Decl. Ex. 2, at
10:12-18.) The Department has admitted that under the guise of SB 819, it sought to, and did,
remove firearms from the possession of people who were not on the APPS List. (Id. Ex. 4, at
17:15-18:5.) The Department did not track costs related to non-APPS-based law enforcement
activities separately from the costs incurred for the Department’s APPS-based law enforcement
activities. (Id. Ex. 4, at 46:3-15.) Accordingly, all the data the Department has produced as to
APPS-based law enforcement activities are improperly inflated. Regardless, Plaintiffs use that
improperly inflated data here because the Department has no better data on the relevant issue, and
Plaintiffs expressly note that their use of such data is not an admission that non-APPS-based law
enforcement activities can legally be paid for with DROS Fund money.
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that the purpose of SB 819 was to shift APPS-related costs from the general public to lawful
firearm purchasers. It literally states the Legislature intended to use the DROS Fund to pay for
APPS-based law enforcement activities, “[r]ather than placing an additional burden on the
taxpayers of California.” 2011 Cal. Stat., ch. 743 § 1(g).

On May 1, 2013, the Legislature enacted SB 140, appropriation legislation providing the
Department with access to $24,000,000 of DROS Fund money to address “the backlog in the
Armed Prohibited Persons System (APPS) and the illegal possession of firearms by those
prohibited persons.” Cal. Penal Code 8 30015(a). The “backlog” at issue was the approximately
20,000 people on the APPS List at that time. 2013 Cal. Stat., ch. 2 § 1(c), (3). Plaintiff assumes
all $24,000,000 has already been spent by the Department. (Franklin Decl. § 11; Ex. 10.)

The Department’s publicly available budgetary records do not include a program-by-
program breakdown of how DROS Fund money is spent. But in response to discovery requests
made in this action, the Department disclosed documents that confirm the following. Prior to SB
819, an average of approximately 82% the Department’s DROS Fund spending went to pay for
costs purportedly related to the work done by the Department’s DROS Unit,* and 0% went to
fund APPS-related activities. (Id. at Exs. 11 & 12.) After SB 819, however, the percentages
changed radically. Post-SB 819, an average of about 41%° of the Department’s annual DROS
Fund expenditures were on APPS-related activities, and approximately 49% was attributed to the
DROS Unit. (1d.) In fact, in fiscal year 2015-2016, the Department spent more DROS Fund
money on APPS-related activities than it spent on the DROS Process itself. (Id. Ex. 11, at
AGRFP001240.)

111

4 The amount spent on the DROS Unit is greater than the amount spent on the DROS
Process. For example, the DROS unit processes both DROS Applications and non-DROS
Applications. (Franklin Decl. Ex. 13, at 21.) Nonetheless, even assuming that DROS and non-
DROS applications take the same amount of time to process, it seems the vast majority (i.e., over
96%) of the DROS Unit’s time is spent performing the DROS Process. (Id.)

® Post-SB 819, approximately 25% of the Department’s DROS Fund expenditures were
incurred as a result of the maintenance of the APPS List. (See Franklin Decl. at Exs. 11 & 12.)
Similarly, since the Department started funding APPS-based law enforcement activities out of the
DROS Fund in fiscal year 2013-2014, that expenditure has constituted approximately 21% of the
Department’s yearly DROS Fund spending. (1d.)
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1. PROCEDURAL HISTORY

A.  Judge Kenny Grants Defendants’ Motion for Judgment on the Pleadings

This action was filed on October 31, 2013. (Franklin Decl. Ex. 14.) On July 25, 2015,
Judge Michael P. Kenny (“Judge Kenny[,]” the judge previously assigned to this action) granted a
motion for judgment on the pleadings, and dismissed Plaintiffs’ First Cause of Action and one of
two alternative theories pleaded in Plaintiffs’ Second Cause of Action. (Id. EX. 15, at 2.) The
Court held that Article XIIIA, Section 3, of the California Constitution (‘“Proposition 26”) was
inapplicable and that, because the claims at issue were dependent upon Proposition 26 being
applicable, those claims failed. (1d. Ex. 16, at 2.)

Plaintiffs alleged that SB 819 violated Proposition 26 because it constituted a “change in
state statute which results in any taxpayer paying a higher tax” that did not meet Proposition 26’s
requirement that such tax increase “be imposed by an act passed by not less than two-thirds of all
members elected to each of the two houses of the Legislature[.]” (Id. Ex. 14, at 6:8-11 [citing Cal.
Const. art X111 A, 8 3]). SB 819 only passed by a simple majority, not a two-thirds majority. Cal.
S. B. Hist., 2011-2012 S.B. 819.

As discussed above, SB 819 purportedly changed what the DROS Fee could be used for;
originally, it was intended to cover only the regulatory costs of the background check process.
(Franklin Decl. Ex 1, at 2:20-22.) But SB 819’s purpose was to allow DROS Fee funds to be used
for new, additional, non-regulatory purposes, which increased the portion of the $19.00 DROS
Fee that was being used to pay for general fund obligations. 2011 Cal. Stat., ch. 743 § 1.
Therefore, because SB 819, as implemented through SB 140, increased the portion of the DROS
Fee going to fund non-regulatory activities normally funded by all taxpayers from 0% to 41%
(Franklin Decl. at Exs. 12 & 13), Plaintiffs argued that the implementation of SB 819 forced
DROS Fee payers to effectively pay a new tax, even though the tax was hidden in an admittedly®

over-inflated $19.00 DROS Fee. (Id. at Ex. 17, 6:4-8:6.)

® The Department itself instituted a rulemaking to reduce the amount of the DROS Fee in
2010, but it abandoned that rulemaking in favor of SB 819, which purports to allow the
Department to siphon off the surplus created by the unnecessarily high amount being charged for
the DROS Fee and use the surplus for non-regulatory activities. (Franklin Decl. at Exs. 4, 108:5-
12; 20, p.1; 21, 4:21-22.)
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Judge Kenny did not agree with Plaintiffs’ argument. He held that because the total
amount of the DROS Fee did not change as a result of SB 819, i.e., the DROS Fee remained at
$19.00 after SB 819 became law, “SB 819 did not result in anyone paying a higher tax.” (Id. EX.
16, at 2.) Specifically, he stated that: [t]he language of Article XIII A, section 3, subdivision (a)
was only concerned with the taxpayer paying a higher tax, and not with how the tax was being
used, consequently the failure of SB 819 to raise the DROS fee amount was fatal to Petitioners’
claims.” (Id.) On December 11, 2015, Judge Kenny granted Plaintiffs leave to amend their
complaint to add several new causes of action alleging that the DROS Fee currently collected

constitutes, at least partially, an unconstitutional tax under other legal theories. (Id. Ex. 16, at 4.)

B.  Judge Kenny Grants’ Plaintiffs’ Motion for Adjudication as to the Fifth and
Ninth Causes of Action

Upon Judge Kenny’s suggestion, the parties agreed to bifurcate the action such that the
Fifth and Ninth Causes of Action would be tried first, with the remaining causes of action to be
tried in a separate trial. (Franklin Decl. Ex.18, at 2:14-19, 6:9-15.)

The Fifth Cause of Action alleges that the Department has a ministerial duty to
periodically review whether the amount charged for the DROS Fee is excessive. (Id. Ex. 19, at
90, 96.) The Department claimed it “regularly monitors” the amount being charged for the DROS
Fee, but Judge Kenny held such assertion to be “vague and provide[d] no indication as to the
level of review [or] steps completed[.]” (Id. EX. 22, at 8:1-12.) In contrast, he found that the
Department had not performed the relevant review since 2004, and that a review “every thirteen
years is insufficient to comply with the ministerial Duty [Penal Code] section 28225 imposes.”
(1d.) Accordingly, Judge Kenny granted Plaintiffs’ Motion for Adjudication as to the Fifth Cause
of Action. (1d.)

The Ninth Cause of Action alleges that the Department is using a specific funding source
to pay for activities outside the statutorily defined scope of the funding source. (Id. Ex. 22, at {1
138, 139.) As a result of SB 819, Section 28225 was amended to allow the Department to use
DROS Fee money to recoup costs of “fircarms-related . . . enforcement . . . activities related to
the . .. possession . . . of firearms[.]” (Id.) Section 1(g) of SB 819 definitively explains its
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OPENING TRIAL BRIEF 3433



© 00 ~N o o b~ w NP

N NN NN NN N DN R PR R R R R R R
©® N o OB ®W N B O © 0O N o o~ W N -k O

purpose: “it is the intent of the Legislature in enacting this measure to allow the DOJ to utilize the

Dealer Record of Sale Account for the additional, limited purpose of funding enforcement of the

Armed Prohibited Persons System.” 2011 Cal. Stat., ch. 743 8 1(g) (emphasis added). The

Department asked Judge Kenny to ignore this plain statement of legislative intent (a statement the

Department itself likely drafted or reviewed) and instead adopt a different interpretation, which

the Department labeled a “common sense interpretation[.]” (Franklin Decl. Ex. 23, at 9:8-14.)

The Court rejected the Department’s claim, holding that: “[b]ased on the uncodified declaration

of legislative intent [in SB 819, it] is clear that ‘possession’ as used in section 28225, subdivision

(b)(11) is limited to APPS-based activities.” (Id. Ex. 23, at 10:12-20.) Accordingly, Judge Kenny

also granted Plaintiffs’ Motion for Adjudication as to the Ninth Cause of Action. (Id.)

The Order of August 9, 2017, was intended to be a final ruling on the substance of the two
bifurcated causes of action, but it does not address the issues of what injunctive relief will be
granted based on that ruling. Thus, as part of the final judgment yet to be entered in this matter,
the issue of what injunctive relief should be granted is still before the Court as to all causes of
action pleaded, including the Fifth and Ninth Causes of Action.

C. Summary of Causes of Action (“COAs”) Currently Before the Court’

1%t COA: seeks declaratory and injunctive relief as to the Department’s use of funds
collected prior to the enactment of SB 819, a non-retroactive bill seeking to fund
activities related to the post-SB 819 “possession” of firearms by people not legally
allowed to possess firearms.

2" COA: seeks injunctive relief in the form of an order, and/or issuance of a writ of mandate,
compelling the state controller stop appropriating funds pursuant to SB 140.8

3" COA: seeks injunctive relief in the form of an order, and/or issuance of a writ of mandate,
compelling the state controller to recover all money it disbursed pursuant to SB

140.

" Am. Compl., passim.

8 The Department has yet to expressly confirm whether all $24,000,000 of the SB 140
appropriation has been spent.
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4™ COA: seeks injunctive relief in the form of an order, and/or issuance of a writ of mandate,
compelling the Department to return to the state controller any funds it obtained
pursuant to SB 140.

6" COA: seeks declaratory and injunctive relief because SB 819 created a tax that violates
article X111, section 1(b) of the California Constitution,® which requires property
taxes be assessed in proportion to the value of the property being taxed.

7" COA: seeks declaratory and injunctive relief because SB 819 created a tax that violates
article XIII, section 2, which requires a two-thirds vote of the legislature (SB 819
was enacted on a simple majority vote) if the legislature wants to subject a specific
type of personal property (e.g., firearms) to differential taxation.

8" COA: seeks declaratory and injunctive relief because SB 819 created a tax that violates
article XIII, section 3(m), which exempts “[h]ousehold furnishings and personal
effects not held or used in connection with a trade, profession, or business”—=e.g.,
firearms purchased by members of the general public—from taxation.

IV. ARGUMENT

A. Distinguishing Taxes from Regulatory Fees
“[W]hether impositions are ‘taxes’ or ‘fees’ is a question of law for the . . . courts to
decide on . . . review of the facts[.]” Sinclair Paint Co. v. State Bd. of Equalization, 15 Cal. 4th

866, 874 (1997) (emphasis added). So even assuming the constitutionality of a particular tax is a

question that can be answered as a matter of law, the predicate question here—whether SB 819 or

140 (or both) created or increased a tax—is itself a mixed question of law and fact. Cf. Oliver &

Williams Elevator Corp. v. State Bd. of Equalization, 48 Cal. App. 3d 890, 894 (1975) (“Since the

issues here involve the applicability of taxing statutes to uncontradicted facts, we are confronted

purely with a question of law”’) (emphasis added); accord Neecke v. City of Mill Valley, 39 Cal.

App. 4th 946, 953 (1995). Once a plaintiff has made a prima facie case, the burden of showing

that a particular levy is a regulatory fee, and not a tax, is on the government. Sinclair Paint, 15

S All further references to an “article” of law refer to the California Constitution, except as
noted otherwise.
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Cal. 4th at 878; Cal. Farm Bureau Fed 'n v. State Water Res. Control Bd., 51 Cal. 4th 421, 436
(2011), as modified (Apr. 20, 2011) (“once plaintiffs have made their prima facie case, the state
bears the burden of production and must” meet the Sinclair Paint standard).

“[GJenerally speaking, a tax has two hallmarks: (1) it is compulsory, and (2) it does not
grant any special benefit to the payor.” Cal. Chamber of Commerce v. State Air Res. Bd., 10 Cal.
App. 5th 604, 641 (2017), review denied (June 28, 2017). The state’s power to tax personal
property is constitutional (Cal. Const. art. XIII, sec. 2), whereas the police power, which includes
the power to levy regulatory fees (Sinclair, 15 Cal. 4th at 875), is perhaps even more
fundamental: it “is an attribute of sovereignty, and exists without any reservation in the
Constitution[.]” Bent Bros. v. Campbell, 101 Cal. App. 456, 462 (1929). A regulatory fee is one
that “constitutes an amount necessary to ‘legitimately assist in regulation and . . . not exceed the
necessary or probable expense of . . . regulating the subject matter it covers.”” United Bus.
Comm ’n v. City of San Diego, 91 Cal. App. 3d 156, 165 (1979).

The standard used to distinguish regulatory fees from taxes has not changed dramatically

over the last century. In 1906, the California Supreme Court held that

[t]he amount of the license fee, however, must not be more than is reasonably
necessary for the purpose sought, i.e., the regulation of the business. If it is so
great that the court can plainly see that the purpose of its imposition was to
realize a revenue under the guise of regulating the business, the provision for the
fee cannot stand as an exercise of the police power.

Plumas Cty. v. Wheeler, 149 Cal. 758, 763 (1906). Sinclair Paint states a similar standard:

to show a fee is a regulatory fee and not a . . . tax, the government should prove (1)
the estimated cost of the service or regulatory activity, and (2) the basis for
determining the manner in which the costs are apportioned, so that charges
allocated to a payor bear a fair or reasonable relationship to the payor’s burdens on
or benefits from the regulatory activity.

15 Cal. 4th at 878. The two prongs identified above are referred to here as the “reasonable cost”
and “allocation” prongs, respectively. City of San Buenaventura v. United Water Conservation
Dist., 3 Cal. 5th 1191, 1212 (2017).

Sinclair Paint’s police power analysis relies heavily on United Business. Sinclair Paint,
15 Cal. 4th at 879-80. United Business holds that “[t]he general rule is that a regulatory . . . fee

levied cannot exceed the sum reasonably necessary to cover the costs of the regulatory purpose
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sought.” United Bus., 91 Cal. App. 3d at 165. Sinclair Paint specifically recognizes that the
United “court observed that, under the police power, municipalities may impose fees for the
purpose of legitimate regulation, and not mere revenue raising, if the fees do not exceed the
reasonably necessary expense of the regulatory effort.” Sinclair Paint, 15. Cal. 4th at 880-81. In
fact, the case Sinclair Paint itself relies on for establishing the standard Plaintiff believes to be
applicable—San Diego Gas—also specifically relies on United because it describe[s the]
distinctions between regulatory fee and revenue-raising tax[.]” Id. at 878; San Diego Gas v. San
Diego Cty. Air Pollution Control Dist., 203 Cal. App. 3d 1132, 1135-36 (1988).

Regarding the reasonable cost prong, it is true that “[a] regulatory fee does not become a
tax simply because the fee [is] disproportionate to the service rendered to individual payors[;]”
but “a fee cannot exceed the reasonable cost of regulation with the generated surplus used for
general revenue collection. An excessive fee that is used to generate general revenue becomes a
tax.” Cal. Farm, 51 Cal. 4th at 438. And the forgoing dovetails with the allocation prong, which
prevents a levy from being characterized as a regulatory fee when there is “no reasonable
relationship” between a fee payer challenging the fee and the supposedly regulatory activity the
fee payer is funding. Sinclair Paint, 15 Cal. 4th 881.

B. The DROS Fee Is a Tax

When presented with Plaintiffs’ Proposition 26 claims, Judge Kenny could have identified
the DROS Fee as one of three things: a regulatory fee, a tax, or a hybrid of the two. Judge Kenny
may have also assumed, without deciding, that even if the DROS Fee is classified as a tax, it
would not violate Proposition 26. His intent in this regard is unclear to Plaintiffs. Regardless, it is
clear that Judge Kenny did not make a finding that the DROS Fee was a pure regulatory fee. Had
he determined the entire DROS Fee was a regulatory fee—and not a tax that could be analyzed in
the context of Proposition 26—he would not have explained his ruling with a Proposition 26
analysis that does not even mention the concept of regulatory fees. (Franklin Decl. Ex. 16, at 2,
4.) Itis also clear that Judge Kenny necessarily held that the $19.00 DROS Fee is not partially a
tax. (1d.) That was the patent foundation of Plaintiffs’ Proposition 26 claim (id. Ex. 14, at 6:8-11),
and Judge Kenny dismissed it (id. Ex. 16, at 2, 4.) Accordingly, though Plaintiffs disagree with
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the analysis in the Order of July 20, 2015 (which was more clearly explained in the Order of
December 16, 2015), unless the Court vacates the relevant aspect of that order,'? it now limits the
Court to either holding that the DROS Fee is a tax or a regulatory fee. (Id.) For the reasons stated

below, the DROS Fee is a tax and not a regulatory fee.

1. The ruling of August 9, 2017, shows that the Department cannot meet
the reasonable cost prong.

To satisfy the reasonable cost prong, the government must provide “evidence as to the
estimated cost of any service or regulatory activity attributable to” the party or class of
individuals paying a particular levy. Nw. Energetic Servs., LLC v. Cal. Franchise Tax Bd., 159
Cal. App. 4th 841, 858 (2008), as modified on denial of reh’g (Mar. 3, 2008). This element is
narrow, and only requires the government to provide an estimated cost that is mathematically
justified given the particular task being funded. Whether that task is reasonably related to the
relevant fee payer(s) is a separate inquiry, exclusively addressed via the allocation prong. See,
e.g., S. Cal. Edison Co. v. Pub. Utils. Commn, 227 Cal. App. 4th 172, 200 (2014), as modified
(June 18, 2014) (discussing whether a fee exceeded the amount necessary to cover the task being
funded, and then separately discussing whether the fee had a reasonable relationship to fee
payers); accord Sinclair Paint, 15 Cal. 4th at 881.

As Judge Kenny held, the Department has not properly evaluated the amount being
charged for the DROS Fee in over thirteen years. (Franklin Decl. Ex. 22, at 8:1-12.) The Order of
August 9, 2017, thus establishes, prima facie, that the Department cannot establish that specific
costs justify the $19 DROS Fee. Cal. Farm, 51 Cal. 4th at 436. In addition to the age of
Department’s prior analysis—which alone makes it irrelevant—that analysis is also substantively
insufficient because it was performed prior to SB 819, and the Department has admitted that
APPS-related costs were not considered in 2004 when the DROS Fee was last changed. (Franklin
Decl. Ex. 24, at 17:7-10.) Because DROS Fee funds are now being used to fund APPS-related

activities, APPS-related costs are necessarily relevant to evaluating if the amount currently being

10'1.e., that the Department can knowingly overcharge an existing regulatory fee and use
the surplus to pay for general law enforcement costs without violating Proposition 26 so long as
the total amount being charged to “fee” payers does not increase.
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charged for the DROS Fee is reasonable. Unless the Department has performed a sufficient
analysis in the months since the Order of August 9, 2017, and the Court allows the Department to
produce evidence describing the pertinent aspect of such analysis—which would be
inequitable!!— the Department cannot meet its burden under the reasonable cost prong. Plaintiffs

should thus prevail for this reason alone.

2. The DROS Fee Is a Tax because there Is No Reasonable Relationship
Between the Average Fee Payer and Money Spent on APPS.

The allocation prong requires “that charges allocated to a payor bear a fair or reasonable
relationship to the payor’s burdens on or benefits from the regulatory activity.” Sinclair Paint, 15
Cal. 4th at 878 (emphasis added). Thus, this prong concerns whether there is a “close nexus”
between a particular fee payer and the activity he or she is funding. 1d. at 881; City of San
Buenaventura, 3 Cal. 5th at 1212-13. Importantly, the costs allocation prong does not concern
“the question of proportionality[, which is] measured collectively”—that inquiry is exclusively

part of the reasonable cost prong. City of San Buenaventura, 3 Cal. 5th at 1213.

a. The vast majority of DROS Fee Payers do not create any burden
vis-a-vis APPS

The percentage of DROS Fee payers that end up on the APPS List is indisputably small.
(Franklin Decl. Ex. 26, at 5:11-23; Ex. 27, at 4:12-25.) The vast majority of DROS Fee payers
never become legally prohibited from possessing firearms. (Id.) That necessarily means that most
DROS Fee payers are never a burden vis-a-vis APPS, because they are never on the APPS List,
and they never create any need for law enforcement to confiscate their firearms. When the payer

of a particular levy can show there is “no clear nexus” between the fee payer’s own activity (for

11 plaintiffs will object to any attempt by the Department to introduce any evidence of cost
estimates related to the DROS Fee. Specifically, since the filing of this action, Plaintiffs have
tried to obtain, inter alia, a per transaction cost estimate for the DROS Process. In fact, in
response to Plaintiff’s first set of special interrogatories, the Department promised it would
provide a per transaction cost estimate, a promise the Department eventually admitted it would
not keep. (Franklin Decl. § 26, Ex. 25.) Furthermore, if the Department does attempt to produce
newly created cost analysis evidence at the eleventh hour, Plaintiffs would, presumably, be
allowed to perform discovery as to the newly produced evidence, but that would surely require
resetting the trial date, and Plaintiffs already delayed this case once when they agreed with the
Court’s suggestion that the action be bifurcated. (1d. at Ex. 18.) Accordingly, the Court should not
allow any newly created cost estimate information into evidence. Cal. Evid. Code 8§ 352.
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example, legally obtaining a firearm) and the harm the relevant regulation is intended to address
(e.g., illegal possession of a firearm by a person who had previously obtained a firearm legally),
that levy cannot be considered a regulatory fee. Sinclair, 15 Cal. 4th at 881. Similarly, a levy is a
tax when “the amount of the fee [bears] no reasonable relationship to the social or economic
‘burdens’ . . .” generated by the fee payer’s “operations[.]” Id. Here, the fee payer’s “operations”
are not manufacturing paint like the plaintiff in Sinclair Paint, but legally purchasing and
possessing a firearm. But because legally purchasing and possessing a firearm has “no reasonable
relationship to the social or economic ‘burdens’” of illegal firearm possession, Sinclair Paint
again shows why the DROS Fee is a tax as to, at the least, the overwhelming majority of DROS
Fee payers. Id.

The Department claims that law-abiding DROS Fee payers create a burden by lawfully
obtaining a firearm. (Franklin Decl. Ex. 28, at 4:18-5:11). But when pushed to explain that claim,
the Department’s evasive response proves that there is no actual APPS-related burden caused by

legally purchasing and possessing a firearm.

Yes. The transfer of a firearm to a DROS fee payer who never becomes legally
prohibited from possessing a firearm results in at least one burden. For example,
DROS fee payers who legally acquire firearms have certain legal responsibilities
in connection with the possession, maintenance, and use of those firearms.
Defendants also have certain legal responsibilities in connection with the
possession, maintenance, and use of those firearms.

(1d.) This is a non-response, full of vague allusion but no facts. It does not include any factual
evidence of a burden that could be relied on by the Court. General truisms, unanchored to
relevant facts, are not enough to prove an actual burden exists. See Evid. Code 8§ 140 (“*Evidence’
means [something] offered to prove the existence or nonexistence of a fact.”) (italics added).

Perhaps more importantly, however, is that it does not make any connection between legal
firearm possession and APPS-related costs, which are incurred to address illegal firearm
possession. Plaintiffs propounded discovery on that question as well, asking the Department to
“describe, in reasonable detail, the factual and legal bases for” the Department’s contention that
“the costs of APPS-BASED LAW ENFORCEMENT ACTIVITIES are reasonably related to
legal firearm possession[.]” (Id. Ex. 28, at 7:12-15.) Other than the word “Yes[,]” the
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Department’s response was utterly evasive.

What plaintiffs characterize as “APPS-BASED LAW ENFORCEMENT
ACTIVITES” are reasonably related to firearm possession, irrespective of whether
that possession is characterized as legal or illegal. Penal Code section 28225 does
not distinguish between certain kind of possession (e.g., “legal” and “illegal”); it
speaks solely in terms of “possession.”

(Id. Ex. 28, at 7:16-8:6.) This response is hard to follow, but it may be that the Department was
attempting to—obliquely—argue that APPS-related costs are related to legal firearm possession
because Section 28225’s use of the word “possession” provides a funding source for
governmental activities related to any firearm possession. First, that “response” does not actually
describe the basis of the Department’s position. Second, and even more troubling, is that this
claim was made after Judge Kenny ruled that Section 28225’s use of the word “possession” is
limited to activities concerning illegal firearm possession—specifically, APPS-based activities.
(Id. Ex. 22, at 10:12-20.)

Finally, it is worth pointing out that tens of thousands of DROS applications are denied
each year (Franklin Decl. Ex. 13, at 21.) These DROS Fee payers create no burden as to: (1) legal
firearm ownership (as they are not allowed to complete the DROS Process), or (2) APPS (because
only those who have completed the DROS Process can end up on the APPS List).!? There is no
nexus between these fee payers and a governmental burden (or, for that matter, an APPS-related
benefit) other than processing a DROS application. Thus, though Plaintiffs are not within this
subset of DROS Fee payers, the existence of fee payers with no relationship to the burdens and
benefits discussed further proves that the DROS Fee is a tax.

Because the Department does not offer evidence of a nexus, let alone a “clear nexus[,]”
between law-abiding DROS Fee payers’ (e.g., Plaintiffs”) legal firearm possession and APPS-
related costs resulting from illegal firearm possession, there is no burden upon which the
Department can meet the requirements of the allocation prong. Sinclair Paint, 15 Cal. 4th at 878;
City of San Buenaventura, 3 Cal. 5th at 1212-13.

Iy
Iy

12 They also receive no special benefit from legal firearm ownership or APPS.
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b. The Department has not identified a single APPS-related benefit
received by DROS Fee Payers that is different from the benefit to
the general public

The purpose of SB 819 was to benefit California’s taxpayers in general, not DROS Fee
payers. 2011 Cal. Stat., ch. 743 8 1(g). Similarly, the APPS program was enacted to increase local
law enforcement’s ability to protect Californians at large. (Franklin Decl. Ex. 29, at 8-9.) And yet,
the Department steadfastly claims that SB 819 provides an APPS-related benefit to DROS Fee
payers that the general public does not enjoy. That supposed “benefit” is that “a person who pays
a DROS fee may . . . have firearms recovered|[,]”—I.e., seized by law enforcement— “as a result
of the APPS Program . . ..” (Franklin Decl. Ex. 30, at 5:13-17.) The Department’s claim does not
pass the “straight face” test.

When Plaintiffs recently propounded discovery that required the Department to identify
any benefits of APPS-Related Law Enforcement Activities obtained by DROS Fee payers, the
Department provided the following sworn response. “[TThe APPS program helps ensure that
DROS Fee payers do not cause firearm-related injuries to themselves, others, or property with a
firearm despite being prohibited from owning one. It helps reduce the chance of a DROS fee
payer being involved in firearms violence and firearms-related criminal activity.” (I1d. Ex. 28, at
2:6-3:13.)

First, what the Department identifies here is, if anything, a burden, not a benefit. Sinclair
Paint proves this point. Sinclair Paint concerns a challenge by a paint manufacturer regarding a
fee it was assessed under the Childhood Lead Poisoning Prevention Act (“CLPPA”). 15 Cal. 4th
at 870. The CLPPA imposes “fees on manufacturers and other persons . . . responsible for
identifiable sources of lead, which have significantly contributed and/or currently contribute to
environmental lead contamination.” Id. at 872. Sinclair Paint confirms that fees under the CLPPA
did “not constitute payment for a government benefit or service” to “Sinclair or other
manufacturers in the stream of commerce for products containing lead[,]” but were “used to
benefit children exposed to lead[.]” Id. at 875.

Here, the purpose of APPS was plainly to benefit the public (like in Sinclair Paint) via a
reduction in illegal firearm possession—mnot to provide DROS Fee payers the dubious “benefit” of
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having their property seized. (Franklin Decl. Ex. 29, at 8-9.) Indeed, SB 819 does not refer to
protecting DROS Fee payers, it concerns the “substantial danger to public safety” presented by
prohibited persons possessing firearms. 2011 Cal. Stat., ch. 743 8§ 1(g).

To the extent DROS Fee payers receive any APPS-related benefit, it is in increased
effectiveness of law enforcement activities, which is the same benefit all Californians receive
from APPS. “[A]s Witkin succinctly puts it, ‘n0O compensation is given to the taxpayer except by
way of governmental protection and other general benefits.” Taxation ‘promises nothing to the
person taxed beyond what may be anticipated from an administration of the laws for individual
protection and the general public good.”” Cal. Chamber, 10 Cal. App. 5th at 641 (citations
omitted). Accordingly, because the “benefit” alleged is really the “burden” already shown to be
insufficient to meet the allocation prong, the Department’s “benefit”-based defense similarly fails.

Second, even assuming arguendo that the narrow class of DROS Fee payers who have
property seized “as a result of the APPS Program” receive a concomitant benefit from such
seizure (Franklin Decl. Ex. 30, at 5:13-17), that “benefit” is never “enjoyed” by the vast majority
of DROS Fee payers. Thus, the Department’s benefit-based argument also fails under the
allocation prong—the California Supreme Court has made it clear that the “clear nexus” and
“reasonable relationship” requirements are not evaluated collectively as to all payers of the
challenged fee, but based on a plaintiff fee payer’s actual impact on regulatory activities. Sinclair
Paint, 15 Cal. 4th at 878; City of San Buenaventura, 3 Cal. 5th at 1212-13. Because Plaintiffs
have not impacted APPS, and because there is no evidence they ever will (just like most DROS
Fee payers), the Department cannot meet its required showing of a “clear nexus” between the
Plaintiffs, as lawful firearm purchasers, and APPS.

Third, comparing the DROS Fee to a regulatory licensing fee—where all fee payers have
paid the same thing and receive the same benefit—further shows why the Department’s “benefit”-
based analysis fails. For example, a hunting license grants “the privilege to take birds and
mammals[.]” See Cal. Fish & Game Code § 3031(a)(1). That same section states that a hunting
license “shall be issued to “[a] resident of this state, 18 years of age or older, upon the payment of

a base fee”). Id. Importantly, Fish & Game Code section 3031(c) states hunting license fees
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should be adjusted “as necessary, to fully recover, but not exceed, all reasonable administrative
and implementation costs . . . relating to those licenses.”

An avid shooting sports enthusiast could pay the DROS Fee five times over the course of
a single year ($95) as a result of “trading up” to find just the right firearm, and yet that fee payer
would receive no greater benefit (nor create any larger burden) than a DROS Fee payer that buys
a single firearm for hunting and self-defense who puts only $19 in the DROS Fund.*® In contrast,
if these same two individuals wanted to hunt, they would both get the same right to hunt upon
obtaining a hunting license, and they would pay the same fee to do so. Cal. Fish & Game Code 8
3031(a)(1). When two fee payers get the exact same benefit (or cause the same burden), but are
charged different amounts, that disparity—Ilikely a difference of 100% or more because of how
the DROS Fee is collected—is proof that the fee is not being properly allocated to at least some
DROS Fee payers. Sinclair Paint, 15 Cal. 4th at 878.

In summary, Sinclair Paint provides a two-prong test to determine if a levy is a regulatory
fee permissible under a government entity’s police power. 15 Cal. 4th at 878. Both of those
prongs point decisively toward the conclusion that the DROS Fee' is not a regulatory fee, but a
tax. Accordingly, the DROS Fee is invalid if it does not comply with this state’s constitutional
taxation limits. As shown below, the DROS Fee violates three separate constitutional provisions.

C. The DROS Fee Is an Unconstitutional Tax, Thrice Over

The substance of the three constitutional tax provisions relevant here is as follows.

SEC. 1. ... (a) All property is taxable and shall be assessed at the same percentage
of fair market value. . . .(b) All property so assessed shall be taxed in proportion to
its full value.

SEC. 2. ... The Legislature may provide for property taxation of all forms of
tangible personal property. . . . The Legislature, two-thirds of the membership of
each house concurring, may classify such personal property for differential
taxation or for exemption.

13 Somewhat conversely, a DROS Fee payer buying one firearm pays the same $19.00 fee,
and gets the same benefit, as a person who buys five firearms as part of a single transaction. Cal.
Penal Code § 28240(b).

14 The case law indicates that when a fee “exceed[s] the reasonable cost of regulation with
the generated surplus used for general revenue collection[,]” that “excessive fee . . . becomes a
tax.” Cal. Farm, 51 Cal. 4th at 437-38. Thus, even assuming a portion of the DROS Fee is
actually being used for legitimate regulatory costs, the entire DROS Fee is properly labeled a tax.
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SEC. 3.... The following are exempt from property taxation: . . . . (m) Household
furnishings and personal effects not held or used in connection with a trade,
profession, or business.

Cal. Const. art. XIlI, 88 1(b), 2 & 3(m). These provisions cannot be amended without a two-thirds
vote of the legislature (Cal. Const. art. 18, § 1)—which necessarily means these provisions were
unaffected by SB 819, which was enacted on a simple majority vote. Cal. S. B. Hist., 2011-2012
S.B. 819.
1. Article X111, Section 1(b)
Section 1(b) applies to personal property. Gen. Dynamics Corp. v. Los Angeles Cty., 51
Cal. 2d 59, 64 (1958) (citing sections 1 and 14). Firearms are personal property. See, e.g., People
v. Beck, 25 Cal. App. 4th 1095, 1097 (1994), as modified (June 17, 1994); see also Cal. Rev. & T.
Code § 106 (““Personal property” includes all property except real estate”). Because the DROS
Fee is a tax that must be paid to legally obtain a firearm in California, it is a property tax that
must be proportionally related to the value of the firearm being obtained. Cal. Const. art. XIII, §
1(b). Because the DROS Fee is a per transaction flat fee (Cal. Code Regs. tit. 11, § 4001) that is
in no way tied to the value of the firearm(s) being transferred, the DROS Fee violates article XIII,
section 1(b).
2. Article X111, Section 2
Section 2 allows for differential taxation, including an exemption from taxation for certain
forms of tangible property, if enacted by a two-thirds vote of the legislature. Plaintiff is unaware
of any form of tangible property, other than firearms, that is taxed in a manner akin to how the
DROS Fee has been charged after the enactment of SB 819. That differential taxation has
occurred is inescapable: before SB 819, DROS Fee payers did not pay a property tax upon
purchasing a firearm, but after SB 819, they do. In light of that fact, and that SB 819 was not
enacted by a two-thirds vote (Cal. S. B. Hist., 2011-2012 S.B. 819), SB 819 created a differential
taxation scheme that violates article XIlII, section 2, and is thus invalid.
3. Article X111, Section 3(m)
Section 3(m) exempts from taxation “[h]ousehold furnishings and personal effects not
held or used in connection with a trade, profession, or business.” Because firearms are commonly
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purchased for, inter alia, home defense and recreational use, they are within the concepts of
“household furnishings and personal effects[,]”” meaning they are exempt from taxation under
section 3(m) without substantial analysis. Morgan v. Imperial Irrigation Dist., 223 Cal. App. 4th
892, 905-06 (2014) (“[r]ules of construction and interpretation that are applicable when
considering statutes are equally applicable in interpreting constitutional provisions. . . . When
statutory language is clear and unambiguous, there is no need for construction and courts should
not indulge in it.””).

Regardless, even if the Court looks beyond the relevant constitutional text, it will still find
that firearms are within the class of property exempted from taxation via section 3(m). “On
November 5, 1974, the voters approved Assembly Constitutional Amendment 32 . . . which . ..
added article X111 section 3(m) to the California Constitution as presently worded . . . .
Concomitantly, [Revenue and Taxation Code] section 224 was amended to its present wording.”
Lake Forest Cmty. Ass’'n v. Cty. of Orange, 86 Cal. App. 3d 394, 397 (1978) (citations omitted).
Thus, as to the pertinent inquiry—the scope of the exemption for household furnishings and
personal effects—Revenue and Taxation Code section 224 and section 3(m) are parallel. Lake
Forest holds that recreational property, like billiards and pool tables, is exempt from taxation
under Revenue and Taxation Code section 224. 1d. at 397. Firearms are patently akin to billiards
and pool tables as recreational personal property exempt from taxation.

Further, the Board of Equalization has, by regulation, identified several subsets of
“household furnishings and personal effects” that apply to firearms. California Code of
Regulations title 18, part 134, states: “[h]ousehold furnishings . . . include such items as . . .
appliances . . . and art objects[; p]ersonal effects is a category of personal property which includes
such items as tools, hobby equipment and collections, and other recreational equipment.” Finally,
it is worth noting that property characterized as household furnishings or personal effects does not
lose its exempt status just because it is stored for safekeeping outside the home. Cal. Code Regs.
tit. 18, § 134.

Given that firearms clearly fit in the subsets described above, California’s regulatory and

statutory law strongly supports the conclusion that firearms are exempt from taxation under
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article XIII, section 3(m). Because the passage of a statute by a simple majority cannot change
that fact, SB 819 violates article XIII, section 3(m), and this Court should rule that Penal Code

section 28225, as amended by SB 819, is unconstitutional. Cal. Const. art. 18, 8 1.

D. SB 819 Did Not Allow for Retroactive Conversion of Money Collected
under the Guise of a Regulatory Fee to be used to Fund Post-SB 819
Non-Regulatory Activities

“[STtatutes do not operate retrospectively unless the Legislature plainly intended them to
do so. The Legislature . . . is well acquainted with this fundamental rule, and when it intends a
statute to operate retroactively it uses clear language to accomplish that purpose.” Moore v. State
Bd. of Control, 112 Cal. App. 4th 371, 378 (2003). Here, neither SB 819 nor SB 140 uses clear
language to show that the Legislature intended to retroactively reclassify previously collected
DROS Fee money for those new laws’ purposes. 2011 Cal. Stat., ch. 743; 2013 Cal. Stat., ch. 2.
Yet, the Department has undeniably used such funds to do so. (Franklin Decl. Ex. 10.)

In light of the foregoing, even if the Court finds the DROS Fee is not constitutionally
impaired, it should still grant declaratory and injunctive relief to the extent the Department
acquired funds pursuant to SB 140 collected prior to SB 819’s enactment.

E. The Relief Sought by Plaintiff Is Appropriate

Based on the Order of August 9, 2017, which concerns the Fifth and Ninth Causes of
Action in the Amended Complaint, Plaintiffs seek a declaratory judgment confirming that: (1) the
Department has an ongoing ministerial duty to make sure the amount being charged for the
DROS Fee is “no more than necessary” per Section 28225; (2) the Department has failed to meet
that duty; and (3) SB 819, and the addition of the word “possession” to Section 28225, only
address the costs of APPS-related law enforcement activities, i.e., investigating whether people
on the APPS List are illegally possessing firearms—and not the costs of running APPS itself or
investigating potentially armed and prohibited individuals not on the APPS List. Code Civ. Proc.
8 1060; see Kirkwood v. Cal. State Auto. Ass'n Inter-Ins. Bureau, 193 Cal. App. 4th 49, 59 (2011)
(“The correct interpretation of a statute is a particularly suitable subject for a judicial

declaration.”).
I
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Further, based on the ruling of August 9, 2017, Plaintiffs seek a peremptory writ of
mandate: (1) requiring, within 60 days of this order, the Department to review the DROS Fee as
currently imposed to determine whether the amount is “no more than is necessary” to cover
regulatory costs identified in Section 28225 and to return to this Court to explain what DROS Fee
amount the Department identified as “no more than necessary” to fund the relevant regulatory
costs, along with the calculations supporting that amount; and (2) forbidding the Department and
its agents, employees, officers, and representatives, from imposing the DROS Fee at an amount
greater than $14.00, at least until the required review is conducted by the Department and the
appropriate amount for the DROS Fee is established. “There are two basic requirements for
issuance of [a] writ: (1) A clear, present, ministerial duty owed by the agency or official, and (2) a
clear, present beneficial right in the petitioner to performance of that duty.” 9 Witkin, Cal. Proc.
5th Admin Proc § 140 (2008); see also Cal. Civ. Proc. Code § 1085. Because the Court has
already identified the relevant ministerial duty (i.e., the ongoing duty to only charge a DROS Fee
necessary to cover statutorily identified regulatory costs, which necessarily means the Department
cannot continue using DROS Fee funds for unauthorized non-APPS law enforcement activities),
and because Plaintiffs are, or represent, law-abiding DROS Fee payers who have a clear, present,
and beneficial right in the relevant duty being properly performed, the issuance of the requested
writ is proper. Id.

Similarly, Judge Kenny’s ruling of August 9, 2017, also provides a basis for: (1)
permanently enjoining the Department from funding non-APPS-based law enforcement activities
from the DROS Fund; and (2) permanently enjoining the Department from funding APPS itself
from the DROS Fund. Cal. Code Civ. Proc. 8 526(a).

Furthermore, based on the argument herein and the Sixth, Seventh, and Eighth Causes of
Action in the Amended Complaint, Plaintiffs seek a declaratory judgment that the DROS Fee, as
currently imposed and funds therefrom used, violates article XI1I, section 3, and article XIIlI,
sections 1(b), 2, and 3(m), of the California Constitution. Plaintiffs further seek a peremptory writ
of mandate and/or injunctive relief forbidding the Department (1) from considering non-

regulatory activities when setting the amount of the DROS Fee, and (2) from using DROS Fee
27
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money to pay for non-regulatory activities. And in light of the forgoing, Plaintiffs seek injunctive
relief and/or a writ of mandate, as pleaded in their Second and Third Cause of Action in the
Amended Complaint, for the Department to return, and the Controller to recoup, all DROS Fund
money improperly allocated for non-regulatory activities purportedly authorized under Penal
Code sections 28225-28235. Cal. Code Civ. Proc. § 526(a).

As to the First Cause of Action in the Amended Complaint, Plaintiffs seek declaratory
relief stating that SB 819 did not allow the Department to use money collected prior to SB 819’s
enactment to fund non-regulatory activities pursuant to Section 28225, and Plaintiffs also seek
issuance of a writ of mandamus and/or injunctive relief ordering the Department to return $24
million to the DROS Fund, or such amount as the Department can reasonably identify as the
portion of the relevant appropriation that came from DROS Fees collected prior to SB 819 . Cal.
Code Civ. Proc. § 526(a).
V. CONCLUSION

When deposed, Defendant Stephen Lindley stated the Department’s viewpoint repeatedly
as to why the Department wants all DROS Fee payers to shoulder the burden of APPS-based law
enforcement activities: “the problem is caused by people who purchase, possess, [and] use
firearms. If you don’t have a firearm, you’re not going to show on the APPS system.” (Franklin
Decl. Ex. 4, at 67:4-19; 81;11-82:12). A person familiar with elementary logic will immediately
identify this as a ““fallacy of composition[,’which] is committed when one reasons from the
properties of a ‘part’ to the properties of the ‘whole.”” Rosen v. Unilever U.S., Inc., Case No. C
09-02563 JW, 2010 WL 4807100, at *5 (N.D. Cal. May 3, 2010). “The reasoning is fallacious
because things joined together may have different properties as a whole than they do separately.”
Id.
Iy
Iy
Iy
Iy

Iy
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Even if the Legislature chose to adopt the Department’s logically unsound position and
concluded law-abiding firearm owners should be singled out for paying additional taxes to be
used in illegal firearm ownership reduction activities, the Legislature was nonetheless bound to
comply with generally applicable constitutional provisions related to taxation. Because they did

not, the DROS Fee is invalid and the Court should grant Plaintiffs all the relief they seek.

Dated: December 4, 2018 MICHEL & ASSOCIATES, P.C.

G\~ ——

Scott M. Franklin
Attorney for Plaintiffs and Petitioners
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1300 I Street, Suite 125
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