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10 10/12/2017 Plaintiffs’ Notice of Motion to Compel 
Additional Responses to Request for 
Admissions (Set Three) Propounded on 
Defendants Xavier Becerra and Stephen 
Lindley 

2527 
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Harris and Stephen Lindley 
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Support of Opposition to Defendants’ 
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2210 

8 06/14/2017 Plaintiffs’ Separate Statement in Support of 
Motion for Adjudication of Plaintiffs’ Fifth 
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5 10/21/2016 Reply in Response to Defendants’ 
Opposition to Plaintiffs’ Motions to Compel 
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15 01/03/2019 Reply in Support of Plaintiffs’ Opening Trial 
Brief  
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and Ninth Causes of Action 

2432 

1 03/06/2015 Respondents’ Answer to Complaint for 
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Responses to Request for Admission (Set 
Three), Special Interrogatories (Set Four), 
and for Sanctions 

2677 

3724



INDEX TO APPELLANTS’ APPENDIX 

 

ALPHABETICAL 

 

VOL DATE DOCUMENT PAGE 

 

  

2 06/01/2015 Ruling on Request for Production of 
Withheld Documents via Expedited Dispute 
Resolution Procedure 

518 

15 03/04/2019 Ruling on Submitted Matter Re: Petition for 
Writ of Mandate and Complaint for 
Declaratory and Injunctive Relief—
Remaining Causes of Action 

3981 

10 08/09/2017 Ruling on Submitted Matter: Motions for 
Adjudication of Plaintiffs’ Fifth and Ninth 
Causes of Action 

2516 
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10 

11 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
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12 
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14 CALGUNS SHOOTING SPORTS 
ASSOCIATION, 

15 
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17 

18 

19 

20 
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as Attorney General for the State of 
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official capacity as Director of the California 
Department of Justice Bureau of Firearms; 
BETTY T. YEE, in her official capacity as 
State Controller, and DOES 1-10, 
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1 

2 1. 

DECLARATION OF ANTHONY R. HAKL 

I am a Supervising Deputy Attorney General for the Office of the Attorney General in 

3 the California Department of Justice located in Sacramento, California. I am the attorney of 

4 record for defendants in this action. I make this declaration in support of defendants' opposition 

5 brief. I have personal knowledge of the facts stated in this declaration, and if called as a witness, 

6 I could and would competently testify to them. 

7 2. Attached as Exhibit A is a true and correct copy of plaintiffs' initial complaint 

8 filed in the federal case, Bauer v. Becerra. 

9 3. Attached as Exhibit B is a true and correct copy of plaintiffs' first amended 

10 complaint filed in the federal case, Bauer v. Becerra. 

11 4. Attached as Exhibit C is a true and correct copy of plaintiffs' second amended 

12 complaint filed in the federal case, Bauer v. Becerra. 

13 5. Attached as Exhibit D is a true and correct copy of the cover pages and 

14 appearances of counsel pages from the transcripts of the depositions of defendant Lindley in the 

15 Bauer and Gentry litigation. 

16 6. Attached as Exhibit E is a true and correct copy of the article: 

17 https:/ /www.ammoland.com/2015/02/californias-triggerman-chuck -michel/#axzz571 CPByf4 [as 

18 of Feb. 13, 2018]. 

19 7. Attached as Exhibit F is a true and correct copy of excerpts from Plaintiffs' 

20 Requests for Production of Documents (Set One) (May 14, 2014), and Plaintiffs' Requests for 

21 Production of Documents (Set Four) (Aug. 31, 2016). 

22 

23 

8. 

9. 

Attached as Exhibit G is a true and correct copy of the civil docket for Bauer. 

Attached as Exhibit H is a true and correct copy of: 

24 https://mamemberscouncils.com/directory /listing! cal guns-shooting -sports-

25 association? tab=related&view=grid&category=O&center=O% 2CO&zoom= 15 &is _ mile= l&directo 

26 ry _radius=20&sort=distance&p=7#sabai-inline-content-related [as of Feb. 13, 2018]. 

27 10. Attached as Exhibit I is a true and correct copy of: 

28 http://nramemberscouncils.com/directories/MC-directory! [as of Feb. 13, 2018]. 

2 

Declaration of Anthony R. RaId (34-2013-80001667) 
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1 11. Attached as Exhibit J is a true and correct copy o~: 

2 http:Umyemail.constantcontact.com/CALIFORNIA-ALERT -SYSTEM -----CALGUNS-G LOCK-

3 CHALLENGE-II-.htmI?soid=1103432343344&aid=ChvlPODTq3U [as of Feb. 13,2018]. 

4 12. Attached as Exhibit K is a true and correct copy of: 

5 https:Uwww.facebook.com/calguns/posts/402605069824860 [as of Feb. 13, 2018]. 

6 13. Attached as Exhibit L is a true and correct copy of: http:Ucgssa.orgiabout-us/ [as 

7 of Feb. 13,2018]. 

8 14. Attached as Exhibit M is a true and correct copy of: 

9 https:Ufirearnltraining.nra.org!become-an-instructor/ [as of Feb. 13, 2018]. 

10 15. Attached as Exhibit N is a true and correct copy of the chart titled "DEALER 

11 RECORD OF SALE TRANSACTIONS." A copy of this publicly-available data is also available 

12 at: https://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/forms/dros chart.pdf. 

13 16. Attached as Exhibit 0 is a true and correct copy of a portion of defendants' 

14 document production to plaintiffs in this case. 

15 

16 

17 

18 

19 

20 

21 

22 

17. Attached as Exhibit P is a true and correct copy of an excel spreadsheet prepared 

by DOJ expanding upon the DROS transaction information contained in Exhibit N. This 

information is accurate to the best of my knowledge, information, and belief. 

I declare under penalty of perjury under the laws of t~e.fitate of California that the 

foregoing is true and correct. Signed and sworn to this -z,.l day of December, 2018, at 

Sacramento, California .. 

SA2013113332 
23 13374705.doc 

24 

25 

26 

27 

28 
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Case 1:11-cv-01440-LJO-MJS Document 2 Filed 08/25/11 Page 1 of 38 

1 C. D. Michel- S.B.N. 144258 
Hillary J. Green - S.B.N. 243221 

2 Clinton B. Monfort - S.B.N. 255609 
Sean A. Brady - S.B.N. 262007 . 

3 MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 

4 Long Beach, CA 90802 . 
Telephone: 562-216-4444 

5 Facsnnile: 562-216-4445 . 
Email: cmichel@michellawyers.com : 

6 ! i 

7 Attorneys for Plaintiffs 

8 

9 

10 

IN THE UNITED STATES DISTRICT COURT 
I 

FOR THE EASTERN PISTRICT OF CALIFORNIA 

11 FRESNO BRANCH COURTHOUSE 

·12 BARRY BAUER STEPHEN CASE NO. 
WARKENTIN; NICOLE FERRY, 

13 LELAND ADLEY, JEFFREY 
HACKER, NATIONAL RIFLE ! COMPLAINT FOR DECLARATORY 

14 ASSOCIATION OF AMERICA;, 'AND INJUNCTIVE RELIEF 
INC., CALIFORNIA RIFLE PI~TOL . 

15 ASSOCIATION FOUNDATIO~ ! 42 U.S.C. sections 1983, 1988 
HERB BAUER SPORTING GOuDS~ 

16 INC. : 
I 

17 Plaintiffs i , 

18 vs. 
KAMALA HARRIS, in Her Official ; 

19 Capacity as Attorney General For the I 
State of California; STEPHEN : 

20 LINDLEY)., in His Official Capacity : 
as Acting chief for the California i 

21 Department of Justice, and DOES 1- I 
10. I 

Defendants. 
22 

23 

24 

25 PLAINTIFFS, by and through their undersigned attorneys, bring this 

26 Complaint for Declaratory and Injunctive Relief against the above-named 

27 Defendants, their employees, agents, and successors in office, and in support 
. . I 

28 thereof allege the following: . 
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10 

11 

12 

Case 1:11-cv-01440-LJO-MJS Document 2 Filed 08/25/11 Page 2 of 38 . 

INTRODUCTION 
. : 

1. When a would-be fIrearm purchaser wishes to obtain a fIrearm in 
I • 
I 

California, state law generally requires the buyer to process the transaction through 

a federally licensed California fIrearm dealer (an "FFL"). 

2. In doing so, the would-be purchaser must, among other thirigs, fIll out a 
, 

Dealer's Record of Sale ("DROS") form, the information from which is used by the 

California Department of Justice ("DOJ") to conduct an extensive background 
I 

check on the would-be purchaser before he or she can take possession of any 

fIrearm .. I 
I 
I 

3. California statutory law conf~rs on DOJI the authority, subject to some 

discretion, to impose multiple, separa~e "fees" on the purchasers of fIrearms. DOJ 

imposes and collects these fees throu~h fIrearm retailers, and currently exercises 

13 that discretion by charging fIrearm Pl1Fchasers the maximum amounts provided for 
~ 

14 by certain statutes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 

4. PLAINTIFFS bring this snit tp challenge the constitutionality and legality 

of the "fees" imposed under those statutes and levied on the purchase or transfer of 
! 

fIrearms; specifIcally, California Pencil Code sections 12076(e) [Revised Penal 

Code section 28255(a)-(c)], 12076.5 ~28300(c)], 12088.9 [23690(a)], and 12805(e) 

[31650( c )] (collectively, the "Challenged Fees").2 

5. To ,some extent the amount o~ some "fees" are set at the discretion of, DOJ 

but in all cases the "fees" are enforce4 and collected by DOJ through an FFL 
. 1 

, 

I 
1 DEFENDANTS, being sued in theIr official capacity as heads of the DOJ, and DOJ 

24 being under DEFENDANTS' control, all re~erences to "DOl" herein should be construed as a 
reference to DEFENDANTS. 

25 

26 

27 

28 

2 PUrsuant to the Legislature's enac~ent of Assembly Concurrent Resolution 73 
(McCarthy) 2006, which authorized a Non-Substantive Reorganization of California's Deadly 
Weapons Statutes, various California Penal Code sections will be renumbered, effective January 
1,2012. For convenience and ease of reference, the corresponding "renumbered" code section for 
each referenced Penal Code section is provi4ed in brackets. 

I 
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1 regulated by DOl 

2 6. The accounts containing the revenues amassed from the Challenged Fees, 

3 which DOJ manages, run a multi-mil~on dollar surplus, even though constitutional 

4 principles and governing law limit such government assessments to the reasonable 

5 cost of regulating the actual activity o'n which the "fee;' is imposed (i.e., the 

6 clearance of the fIrearm purchaser). : 

7 7. Each of the Challenged Fees :unconstitutionally infringes on 
, 

8 PLAINTIFFS' right to keep and bear arms under the Second Amendment to the 

9 United States Constitution. PLAINTIFFS and other lawful fIrearm purchasers are 
I 

10 subjected to these excessive "fees" as! a prerequisite to exercising a fundamental 
I 
I 

11 right, and the windfall revenues from ',the "fees" are used by DEFENDANTS to 
i 

12 fmance state law enforcement activities unrelated to the regulation of the lawful 
! 

13 purchase of fIrearms, or the clearance! of fIrearm purchasers. 
! 

14 8. For similar reasons, each oftije Challenged "Fees" is not really a "fee" at 
I 

15 all, but an illegal tax enacted and imppsed in violation of the California 

16' Constitution. 
I 

17 9. PLAINTIFFS seek declaratory and injunctive relief to invalidate and halt' 

18 DOJ's current imposition of the Challenged Fees. 
I 

19 JURISDICTION and VENUE 

20 10. Jurisdiction of this action is founded on28 U.S.C. §§ 1331, 1343, and 
, . 

21 1367, in that this action arises under the Constitution and laws of the United States, 
I . 

22 and under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to 

23 redress the deprivation, under color of the laws, statutes, ordinances, regulations, 
, . 

24 customs, and usages of the State of Clflnfornia and political subdivisions thereof, of 
I 

25 rights, privileges, or immunities secured by the United States Constitution and by 

26 Acts of Congress. I, 

27 11. The Court has supplemental jurisdiction over PLAINTIFFS', state law 

28 claims asserted herein under 28 U.S.C. § 1367 because such claims arise out of the 
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I 

1 same case or controversy as the federal claims. 

2 12. PLAINTIFFS' claims for declaratory and injunctive relief are authorized 

3 by 28 U.S.C. §§ 2201 and 2202. 

4 13. Venue in this judicial district is proper under 28 U.S.C. § 1391(b) because 
I 

5 a substantial part of the events or omissions giving rise to the claims occurred in 

6 this district. 

7 PARTIES 

8 I. Plaintiffs· 
. I 

9 14. Plaintiff BARRY BAUER i~ a resident, property owner, and taxpayer of 

10 Fresno, California. Within the last five years, Plaintiff BAUER has lawfully 

11 purchased firearms, including both handguns and long-guns. 

12 15. Plaintiff BAUER is the "Responsible Person,,3 on the Federal Firearms 

13 License ofFFL Plaintiff HERB BAUER SPORTING GOODS, INC. As such, 
i . 

14 Plaintiff BAUER is subjected to being fmgerprinted and background checked by 
I 

. I 

15 the Federal Firearms Licensing Center every three (3) years upon license renewal, 
I 

16 and annually subjected to at least one;additional background check by Califowa 
I 

17· DOJ to obtain a Certificate of Eligibility, - which the "Responsible Person" for a 

18 licensed dealer must obtain to be on the Central List of Firearms Dealers (which is 

. 19 required to sell firearms in California) - and possibly a second background check as 
i 

20 part of his annual application for a second-hand dealer permit.4 

• I 

21 

22 

23 

24 

25 

26 

27 

28 

3 ATF defines a "responsible person~' as "a sole proprietor, partner, or anyone having the 
power to direct the management, policies, and practices of the business as it pertains to fuearms. 
In a corporation this includes corporate officers, shareholders, board members, or any other 
employee with the legal authority described above." Bureau of Alcohol, Tobacco, Firearms and 
Explosives Online - Firearms - How To - Become An FFL, htto://www.atf.gov/fuearms/how-to/ 
become-an-ffl.html (last visited Aug. 24, 201 D; see also Instruction Sheet for ATF Form 7 
(5310.12) (Application for Federal Firearms~License) at # 10, available at 
htto://Www.atf.gov/fonns/download/atf-f-5310-12.pdf. 

I 
4 These background checks on Plaintiff BAUER are in addition to the background check. 

on him by DO] for the renewal of his permi~ to carrY a concealed handgun, pursuant to California 
Penal Code section 12050 every two years. i 

I 
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. . .. 
1 16. Despite being so thoroughly checked as a Responsible Person, for each of 

2 his'transactions, Plaintiff BAUER has still had to pay all "fees" California imposes 

3 on firearm transfers. 

4 17. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are 

5 residents, property owners, and taxpayers of Fresno, California. Within the last five 

6 years, each has purchased multiple firearms from both an FFL and a private party, 
. - , , 

7 through an FFL as required by California Penal Code § 12070 [26500]. These 
I 

8 transactions have consisted of both handguns and long-guns. Some of these 
I 

9 transactions involved a single fire~ while others involved multiple handguns 

10 (by way of private party transfers), multiple long-guns, and a combination of a 

11 handgun and a long-gun. 

12 18. For each of their transactionS, Plaintiffs WARKENTIN and HACKER 

.13 have paid all "fees" California requires for firearm transfers described below. 
I 

14 Accordingly, each of them has paid $50 in state fees for a transaction including a 

15 single handgun and a single long-gun, $46 for a transaction including two 

16 handguns, and $25 for transactions involving a single firearm or multiple long-
i ' 

17 guns.s Plaintiffs WARKENTIN and BACKER have had to pay the Challenged 

18 Fees multiple times in the same year, ~nd, in some cases, the same month. Also, 
I 

19-within the last five years, Plaintiffs WARKENTIN and HACKER have each had to 
• I 

20 pay California's $15 fee to obtain a Handgun Safety Certificate. 
I 

21 19. Plaintiff NICOLE FERRY is a resident of Fresno, California. Within the 
• I 

22 last five years, Plaintiff FERRY has purchased handguns from an FFL for 
I 

23 self-defense and target practice. For each of her transactions, PlamtiffFERRY has 

24 paid all "fees" California requires for firearm transfers described below. Plaintiff 

25 FERRY has had to pay California's fees for firearm transfers more than once in the 

26 

27 5 See OVERVIEW OF REGULATORY SCHEME, ~ectioIi II. B - "State Fees Imposed 
28 on Firearm Sales and Transfers'·' for an exphmation and breakdown of each of these "fee" 

amounts. ' 
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·1 same year. Also within the last five years, Plaintiff FERRY has had to pay 

2 California's $15 fee to obtain a Handgun Safety Certificate. 

3 20. Plaintiff LELAND ADLEY is a resident, property owner, and taxpayer of 

4 Fresno, California. Within the last five years, Plaintiff ADLEY has purchased 

5 multiple firearms from both an FFL and a private party, through an FFL as required 

6 by California Penal Code § 12070 [26500], including both handguns and 

7 long-guns. 

8 21. For each of his transactions, Plaintiff ADLEY paid all "fees" California 

9 requires for fire~ transfers described below. Plaintiff ADLEY has had to· pay 

10 California's "fees" for firearm transfers multiple times in the same year. Also 

11 withiri the last five years, Plaintiff ADLEY has had to pay California's $15 "fee" to 

12 obtain a Handgun Safety Certificate. : 
I 
I 

13 22. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC .. 

14 (hereafter ''NRA'') is a non-profit ass9ciation incorporated under the laws of New 

15 York, with its principal place ofbusi~ess in Fairfax, Virginia. NRA has a 
I . 

16 membership of approximately 4 milli?n persons. The purposes ofNRA include 

17 protection of the right of law-abiding :citizens to keep and bear firearms for the 
. ! 

18 lawful defense of their families, persons, and property, and from unlawful 

19 government regulations and preconditions placed on the exercise of that right. 

20 NRA brings this action on behalf of itself and its hundreds of thousands of 

21 members in California, including Plaintiffs BAUER, WARKENTIN, ADLEY, and 

22 HACKER, who are subjected to the Challenged Fees. 

23 23. Plaintiff CALIFORNIA RIFLE AND PISTOL ASSOCIATION 
• ! 

24 FOUNDATION ("CRPA FOUNDAT~ON") is a non-profit entity classified under 
, 

25 section 501(c)(3) of the Internal Revenue Code and incorporated under California 

26 law, with headquarters in Fullerton, California. Contrjbutions to the CRP A 

27 FOUNDATION are used for the direct benefit of Californians. Funds contributed 

28 to and granted byCRP A FOUNDATlON benefit a wide variety of constituencies 
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1 throughout California, including gun collectors, hunters, target shooters"law 

2 enforcement, and those who choose to own a fIrearm to defend themselves and 

3 their families. The CRPA FOUNDATION seeks to: raise awareness about 
I 

4 unconstitutional laws, defend and expand the legal recognition of the rights 

5 protected by the Second Amendment,promote fIrearms and hunting safety, protect 

6 hunting rights, enhance marksmanship skills of those participating in shooting 

7 sports, and educate the general public about fIrearms. The CRP A,FOUNDATION 

8 supports law enforcement and various charitable, educational, scientifIc, and other 

9 fIrearms-related public interest activities that support and defend the Second 

10 Amendment rights of all law-abiding Americans. 

11 24. In this suit, the CRP A FOUNDATION represents the interests of its many 

12 citizen and taxpayer members and members of its related association the California 

13 Rifle and Pistol Association who resi<;le in California and who wish to sell or 

14 purchase fIrearms, or who have sold or purchased fIrearms, and have been charged 
• I 

15 "fees" imposed by the laws of the State of California associated with those 
I 

16 transactions. These members are too I?-umerous to conveniently bring this action 

17 individually. The CRP A FOUNDATION and the individuals whose interests are 

18 represented by theCRP A FOUNDATION have been, are being, and will in the 

19 ' future be affected by DEFENDANTS,' imposition of these "fees." 

20 25. Plaintiff ijERB BAUER SPORTING GOODS, INC., is a California 

21 corporation with its principal place of business in the County of Fresno, California. 

22 It is a licensed fIrearms dealer under both federal and California law (i.e., an FFL) 

23 that sells a variety of frre3nns, including both long-guns and handguns. California 
, 

24 law requires Plaintiff HERB BAUERto collect the Challenged Fees for DOJ, at 

25 DOJ's direction; from frrearm transferees. Accordingly, Plaintiff HERB BAUER is 

26 injured by its being forced to facilitate DEFENDANTS' unlawful "fee" ~ol1ection 

27 activities. 

28 26. The individual PLAINTIFFS identifIed above are citizens and taxpayers 
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1 of California from the City and County of Fresno who have been required to pay 

2 the Challenged Fees in violation of their rights and applicable law. 

3 27. Each of the associational PLAINTIFFS identified above has individual 

4 members who are citizens and taxpayers of California, including in Fresno County, 
I 

5 who have an acute interest in purchasing firearms and do not wish to pay unlawful 

6 fees, taxes, or other costs associated with that purchase and thus have standing to 

7 seek declaratory and injunctive relief ~o halt or reduce the imposition or charging 

8 of unconstitutional fees or taxes. The interests of these members are germane to 
I 

9 their respective associations' purposes; and neither the claims asserted nor the 

10 relief requested herein requires their members participate in this lawsuit 

11 individually. 

12 TI. Defendants 

13 28. Defendant KAMALA HARRIS is the Attorney General of California. She 

14 is the chieflaw enforcement officer of California, and is charged by Article V, 

15 Section 13 of the California Constitution with the duty to inform the general public 

16. and to supeI;'Vise and instruct local prosecutors and law enforcement agencies 

17 regarding the meaning of the laws of the State, including the Challenged Fees, and 
I . 

18 to ensure the fair, uniform and consis~ent enforcement of those laws throughout the 

19 state. She is sued in her official capac~ty. 

20 29. Defendant STEPHEN LIND;LEY is the Acting Chief <;lfthe DOJ Bureau 

21 of Firearms ,and, as such, is responsib~e for execu.ting, interpreting, and enforcing 

22 the laws of the State of California - as well as its customs, practices, and policies -
: . . 

23 at issue in this lawsuit. He is sued in his official capacity. 

24 30. Defendants HARRIS and LINDLEY (collectively "DEFENDANTS") are 

25· responsible for administering and enforcing the Challenged Fees, are in fact 

26 presently enforcing the challenge provjsion against PLAINTIFFS, and will 

27 continue to enforce the Challenged Fees against PLAINTIFFS. 

28 . 31. The true n~mes or capacities~ whether individual, corporate, associate or 
I 
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1 otherwise of the DEFENDANTS named herein as DOES 1-10, are presently 

2 unknown to PLAINTIFFS, who therefore sue said DEFENDANTS by such 

3 fictitious ~ames. PLAINTIFFS pray for leave to amend this Complaint and Petition 

4 to show the true names, capacities, and/or liabilities of DOE Defendants if and 
I . . . . 

5 when they have been determined. 

6 OVERVIEW OF REGULATORY SCHEME 

7 I. Constitutional Provisions 

8 32. The Second Amendment to the United States Constitution provides: "A 

9 well regulated militia, being necessary to,the security of a free State, the right of 

10 the people to keep and bear arms, shall not be infringed." U.S. Const. ·Amend. II. 

11 33. The United States Supreme 90urt recently held in District of Columbia v. 
, 

12 Heller, 554 U.S. 570 (2008), t}1at the ~econd Amendment of the United States 
, 

13 Constitution protects an individual ciVil right to possess firearms for self-defense. 
, I 

14 34. The Court soon thereafter held in McDonald v. 'Chicago, 130 S. Ct. 3020 
I , 

15 (2010), that the Second Amendment i~ incorporated through the Due Process 

16 clause of the 14th Amendment to restrict state and local governments from 

17 infringing on the individual right to keep and bears arms, and made clear the right 

18 is a fundamental one. 

19 35 .. Several courts, including a panel of the Ninth Circuit Court of Appeals in 

20 Nordyke v. King, 664 F.3d 776 (9th Cir. 2011), have concluded that the right to 

21 keep and bear aims for self-defense implies a corresponding right to acquire 
i 

22 fuearms~ See also Ezell v. City of Chi fa go, 2011 WL 2923511, *14 (July'6, 2011). 

23 36. In Cox v. New Hampshire, 312 U.S. 569 (1941), the United States 

24 Supreme Court held that fees levied on regul,ated speech activities must be only of 

25 amounts necessary to "meet[] the exp~nse incident to the ~dmjnjstration of the Act 

26 and to the ,maintenance of public order in t~e matter licensed." (emphasis added.) 

27 Any additional charge above and beyond that rate would be invalid. 

28 37. In Murdock v. Pennsylvania; 319 U.S. 105 (1943), the United States 
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1 Supreme Court clarified the bounds of the Cox holding, indicating ~at when 

2 constitutionally protected activity is bieing regulated, States 'may impose a fee only 
I . . 
I 

3 "as a regulatory measure and calculated to defray the expenses of policing the 

4 activities in question." It is not permissible to impose "a flat license tax levied and 

5 collected as a condition" to the "enjoyment of a right granted by the Federal 

6 Constitution" and ''unrelated to the sc:ope of the activities of [the payer of the fee]." 
I 

7 38. In Forsythe Countyv. Nationalist Movement, 505 U.S. 123 (1992), the 

8 Court further clarified the issue of when it is permissible to charge fees regulating 

9 constitutionally protected conduct, indicating that a State or locality may impose a 

10 tax or fee on constitutionally protected conduct, as long as it bears a sufficient 
I 

11 relationship to a legitimate state interest. 

12 II. California Law 
I 

13 A. . Regulating the Imposition ;of Taxes and Fees 
I 
I 

14 39. Section 3 of ArtiCle XIII A of the California Constitution {hereafter 

15 "Section 3 n), originally passed in 1978 as Proposition 13 (and later amended by 

16 Proposition 26 below), provided: 

17 

18 

19 

20 

21 

22 

23 

. i . 

From and after the effective date, of this article, any changes in state taxes 
enacted for the purpose of increasing revenues collected pursuant thereto 
whether by increased rates or changes in method of computation must be 
imposed by an Act passed by not less than two- thirds of all members 
elected to each of tlie two houses of the Legislature, except that no new 
ad valorem taxes on real propertY, or sales or transaction taxes on the 
sales of real property may be imposed.· _ 

40. In Sinclair Paint Co. v. State Board o/Equalization, 15 Cal.·4th 866, 

(1997), the California Supreme Court; established the test for determining whether 
i 

an assessment is a "tax" under Section 3, holding it is not a "tax" unless: (1) the 

24 amount exceeds the "reasonable cost"i of providing services related to the 

25 regulatory activity for which the charge was imposed, (2) the charge is levied for 

26 unrelated revenue purposes, or (3) there is no relationship or nexus between the 
i 

27 activities or operations of the fee payer and the .regulatory activities to be supported 

28 by the fee. 

'. 10 
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1 41. Proposition 26 (2010) amen<;led Section 3 to clarify what constitutes a 

2 "tax" under California law. It essentially incorporated the principles of Sinclair 

3 Paint Co. and its progeny, ending the previously common legislative and 

4 regulatory shell-game of levying a tax under the guise of a regulatory "fee." 

. 5 Proposition 26' s most relevant amendment to Section 3 for purposes of this lawsuit 

6 is the following: . 

7 

8 

9 

10 

The State bears the burden of proving by a preponderance of the evidence 
that a levy, charge, or other exaction IS not a tax, that the amount is no 
more than necessary to cover the: reasonable costs of the governmental 
activi~ and that the manner in Which those costs are allocated to a payor 
bear a rair or reasonable relationship to the payor's burdens on, or . 
benefits received from, the gover:nmental activity. . 

11 Cal. Const. art. xm A, § 3(d). 

12 B. State Fees Imposed on Firearm Sales and Transfers 
!. 

13 1. The Dealer's Record of Sale (DROS) "Fee" 6 

14 42. California Penal Code section 12076, subdivisions (e) 28225(a)-(c)], (f) 

15 [28230], (g) [28235], and (i) [28240(a)-(b )], establish the "fees" associated with a 

16 DROS, and govern what the funds collected therefrom can be used for. 

17 43. Subdivision (e) of Penal Code section 12076 [28225(a)] provides 

18 (emphasis added): 

19 

20 

21 

The [DOJ] may reguire the rFFL] to charge each firearm~purchaser a 
fee not to exceed fOurteen aollars ($14), except that the tee may be 
increased at a rate not to exceed any increase m the California 
Consumer Price Index as compiled and reported by the Department of 
Industrial Relations. i 

22 44. It further provides that "[t]he fee shall be no more than is necessary to 

23 fuIid" the activities enumerated at Penal Code section 12076(e)(1)-(9) 

24 [28255(a),(b )(1 )-(1 0)]. 

25 45. Subdivision (e)(10) [28225(b)(11)], enacted by Assembly Bill161 (2003), 

26 

27 6 The "fees" DOJ charges pursuant to California Code of Regulations, Title 11, Section 
28 4001, and Penal Code sections 12076(e) [2822S(a)-(c)], 12076(f)(1)(B) [28230(a)(2)], discussed 

herein, shall be referred to as the ''DROS 'fee'" throughout. 
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1 purports to authorize the DOJ to use revenues from the DROS "fee" to fund "the 

2 estimated reasonable costs of [DOJ] firearms-related regulatory and enforcement 

3 activities related to the sale, purchase, loan, or transfer of fIrearms." 

4 46. Penal Code section 12076(f)(1)(B) [28230(a)(2)] further provides for DOJ 
'. 

5 to use "fee" revenues for "the actual processing costs associated with the 

6 submission of a [DROS] to the [DOJ]." 

7 47. Subsection (g) of 12076 [28235] provides: 

8 

9 

10 

11 

12 

13 

All money received by the [DOJl pursuant to this section shall be 
deposited in the Dealer's Record' of Sale Special.A..ccount of the 
Ge. neral Fund, which is hereby created, to be available, u.E..0n . 
aQPropriation by the Legislature,: for expenditure by the L l!OJ] to . 
offset the costs Incurred pursuant to this section, para~ajJh (1) and 
subgaragraph (D) of paragraph (2) of subdivision (f) of SectIon 
12072, Sect~ons 12083 and r209~, subdivision (c) of ~e~t~on 
12131\ SectIOns 12234~ 12289, and 12289.5, and subdIVISIOns (f) 
and (g) of Section 123v5. . 

48. The activities covered in the Penal Code sections referenced by Subsection 

14 (g) of 12076 [28235] include: (1) the ~alifornia FFL Check Program (Cal. Penal 

15 Code § 12072(f)(1)) [27555]; (2) a Pll;blic education program pertaining to 

16 importers of personal handguns (Cal. Penal Code § 12072(f)(2)(D)) [27560(d)]; (3) 

17 the Centralized List of Exempted FFLs (Cal. Penal Code § 12083) {28450]; (4) 

18 inspections of Short-Barreled Long Gun Permit-Holders (Cal. Penal Code § 12099) . 

19 [33320]; (5) retesting of handguns certifIed as "not unsafe" (Cal. Penal Code § 

20 12131(c) [32020]; (6) inspections of Machine Gun Permit-Holders (Cal. Penal 

21 Code § 12234) [32670]; (7) public education program regarding registration of 

22 "assault weapons" (Cal. Penal Code §I 12289) [31115]; (8) inspections of "Assault 

23 Weapon" Permit-Holders (Cal. Penal Code § 12289.5) [31110]; and (9) inspections 

24 of "Destructive Device" Permit- Holders (Cal. Penal Code § 12305(f)-(g)) [19000]. 

25 49. Penal Code section 12076(i)(1) [28240(a)] mandates that the DOJ shall 

26 charge only one DROS "fee" for a single transaction on the same date for any 

27· number of firearms that are not handguns (i.e., long-guns). 

28 50. Where an individual purcha~es a handgun and any number of long-guns at· 
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1 the same time, DOJ charges the purchaser a full "DROS "fee" for each transaction. 

2 51. Penal Code section 12076(i)(2) [28240(b)], provides that, in a single 
i . 

3 transaction on the same date for the delivery of any number of handguns, the DOJ 

4 must charge a reduced DROS "fee" for any additional handguns that are part of that 

5 same transaction. 

6 52. The.DOJ promulgated California Code of Regulations, title 11, section 

7 4001 increasing the cap on the DROS"fee" from $14 to $19 for the fIrst handgun 

8 in a single transaction, and for one or more rifles or shotguns in a single 

9 transaction. And, DOJ capped the DROS "fee" for each additional handgun being 

10 purchased at the same time as thefust handgun at $15. 

11 53. The provisions conferring autho~ty on DOJ to charge the DROS "fee" 

12 (Sections 12076(e) .[28225(a)] & (f)(1)(B»,[28230(a)(2)] do not require DOJ to 

13 charge the maximUm amount allowed for under that statute, or to even charge any 
I I . 

14 "fee" at all. : 

15 54. DOJ requires DROS "fees" for almost all fIrearm sales by an FFL as well 

16 as private party transfers of fIrearms (which must generally be processed through 

17 an FFL). 

18. 55. Pursuant to statute, revenue from the DROS "fee" is supposed to be 

19 deposited into the DROS Special Account of the General Fund ("DROS Special 

20 Account"). Cal. Pen. Code § 12076(g) [28235]. 

21 56. Revenue placed in the DROS Special Account is generated from the 

22 various different "fees" provided for in the Penal Code, covering a myriad of 

23 umque programs. 

24 57. For example, revenues collected from fees for registration of "assault . 
I . 

25 weapons" and .50 BMG rifles (Cal. P~m. Code § 12285(a) & (b» [30900-30905], 
I 

26 concealed weapon permit applications (Cal. Pen. Code § 12054) [26190(a)-(b )], 

27 "Assault Weapon" Permits (Cal. Pen. Code §§ 12286-12287) [31000-31105], 
, 

28 Destructive Device Permits (Cal. Pen: Code § 12305(e» [18905], among other fees, 
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1 are phiced in the DROS Special Account. 

2 

3 

2. Firearms Safety and Enforcement Special Fund "Fees" 

a. The Handgun Safety Cer~ficate Exam "Fee" ($15) 

4 58. A would-be handgun purchaser must obtain a Handgun Safety Certificate 

5 ("HSC") before a handgun may be legally purchased. 

6 59. To obtain 'an BSC, a certified instructor (usually the FFL) administ.ers a 

7 test. Upon passage of the test, an individual receives an HSC, which is valid for 

8 five (5) years. 

9 60. Penal Code section 12805(e) [31650(c)] provides: "The [DOJ] may charge 

10 the certified instructor up to fifteen dollars ($15) for each handgun safety certificate 

11 issued by that instructor to cover the [DOl's] cost in·carrying out and enforcing this 

12 article, and enforcing this title, as determined annually by the [DOJ]." The $15 fee 

13 ("HSC Exam "fee") is generally charged to the exam taker by the FFL, as allowed 

14 by law. 

15 61. "This title," as used in section 12805(e) [31650(c)], includes all manner of 

16 laws regulating "deadly weapons," including not only handguns and long-guns, but 
. i 

17 also ''unsafe handguns," machine gun's, "assault weapons," destructive devices, 
I 

.18 ammunition, boobytraps, body armor,: tear gas, silencers, and '.'less lethal devices." 

19 See Title 2. Control of Deadly Weapons, Cal. Penal Code §§ 12000 [16850], et seq. 
I 

20 62. Section 12805(e) [31650(c)], the statute conferring authority on DOJ to 

21 charge the HSC Exam "fee", does not: require the DOJ charge the maximum 
I 

22 amount authorized under that statute, or to even· charge any "fee" at all. 

·23 

24 

25 

26 

27 

28 

b. The Section 12076.5 [28300] "Fee" 

63. California Penal Code section 12076.5 [28300] p,rovides: 

(a) The Firearms Safety and,Enforcement Special Fund is hereby 
established in the State Treasury and shall be administered by the [DOJ]. 
Notwithstanding Section 13340 of the Government Code, all moneys in 
the fund are continuously appropriated to the [DOJ] without regard. to 

. fiscal years for the purpose of imj)leinenting and enforcing the provisions 
of Article 8 (commencing with Section 12800), as added by the Statutes 
of 2001, enforcing the provision~ of this title, and for the establishment, 
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maintenance and upgrading of equipment and services necess~ for 
firearms dealers to comply with Section 12077 [28150-28180]. . 

CI?) The [DOJ] may require firearms dealers to charge each person 
who obtains a firearm a fee not to exceed five dollars ($5) for each 
transaction. Revenues from this fee shall be deposited in the Firearms 
Safety and Enforcement Special Fund. . . 

64. The "provisions of Article 8," enforcement of which is funded, at least in 

6 part, by the Section 12076.5 [28300] "fee," concern the Handgun Safety Certificate 

7 Program provided for in sections 12800 [31610], et seq. 

8 65. The title referred to in section 12076.5 [28300], i.e., Title 2. Control of 

9 Deadly Weapons, Cal. Penal Code §§ 12000 [16850], et seq. (enforcement of 

10 which is funded, at least in part, by the Section 12076.5 [28300] "fee,") covers all 
I 

11 manner of laws regulating "deadly weapons," including not only handguns and 

12 long-guns, but also ''unsafe handguns~" machine guns, "assault weapons," 

13 destructive devices, ammunition, boobytraps, body armor, tear gas, silencers, and 

14 less lethal devices. 

15 66. Section 12076.5 [28300] does not require the DOJ to charge the maximum 

16 amount authorized under that statute (i.e., $5), or to even charge any fee at all. 

17 3. Firearm Safety Acco~t "Fee" ($1) 

18 Penal Code section 12088.9 [23690] provides: 

19 

20 

21 

22 

23 

24. 

25 

26 

27 

28 all. 

( a) The [DOJ] may reguire each dealer to charge each 
firearm purcliaser or transreree a fee not to exceed one dollar 
($1) for each firearm transaction. The fee shall be for the 
purpose of supporting [DOJ] program costs related to this act, 

. mcIuding the establisbinent,' maintenance, and upgrading of 
related database systems an~ public rosters. '. 

(b) There is hereby created within the General FUnd the 
Firearm Safety Account. Reyenue from the fee imposed by 
subdivision ( a) shall be deposited into the Firearm Safety 
Account and shall be avaifable for expenditure by the [DO.[J 
!!pon ap~ropriation by the Legisla.tm:e. Expenditures from tEe 
Frreat'JI!. Safety Account shall be. bPJ:lted to program 
expenditures as defined by subdiVIsIOn (a).. '. 

I 

67 .. There is no provision in California law requiring DOJ to charge this fee at 

15 
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1 68. With few exceptions, DEFENDANTS currently require that all transfers 

2 of any fIrearm, whether a handgun or a long-gun, be subject to this $1 fee. 

3 

4 

5 

c. L~gislative History of the DROS "Fee" and Management of the 
DROS Special Account . 

69. The origins of the DROS system and its related "fees" are believed to go 

6 back to sometime in the 1920s. 

7 70. The amount of a DROS "fee" in and around the year 1990 was $4.25. See 

8 S. 670, 1995-1996 Leg. Sess. (Cal. lQ95) (as introduced Feb. 22, 1995). 

9 71. By 1995, the DROS "fee" had ballooned to $14.00, anincrease of greater 
I. 

10 than 300 percent in less than fIve years. S. 670, 1995-1996 Reg. Sess. (Cal. 1995) 

11 (as introduced Feb. 22, 1995). 

12 72. In 1995, the California Legislature passed Senate Bills 670 and 671 to cap 
I 

13 the rate for a DROS "fee" at $14.00, with increases "at a rate not to exceed any 

14 increase in the California Consumer Price Index." That amendment is reflected in 

15 Penal Code section 12076(e) [28225(~)] described above. 

16 73.' Senate Bi11670 (1995-1996 Reg. Sess. (Cal. 1995) (as enacted) further 
I 

17 prohibited the DOJ from using the "fee" to "directly fund or as a loan to fund any 

18 program not specifIed." 

19 74. In the following years, a trend of appropriating DROS "fee" revenues to 

20 pay for additional activities unre1ated,to the clearance of the purchaser to buy a 
I . . 

21 fIrearm emerged. A series of bills passed that allowed monies in the DROS Special 

22 Account to pay for the ev~r-expanding list of programs and services found at 

23 section 12076(g) [28235]. 

24 75. For example, Assembly Bill 2080 (2002) established a program to address 

25 illegal firearms tJ:ajJicking and authorized its funding from the DROS Special 

26 Account. See Penal Code §§ 12072(f)(l) [27555], 12076(g) [28235]. 

27 76. Assembly Bill 2080 passed with less than two-thirds of the vote of all 
. i 

28 members elected to each of the two houses of the Legislature. 
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1 77. Assembly Bill 2580 (2002) specifically amended section 12076(g) 

2 [282235] to authorize funding from the DROS Special Account for the inspections 

3 of several classes of dangerous weapon permit-holders. See Cal. Penal Code § § 

4 12076(g) [28235], 12099 [33320] [inspections of short-barreled long gun permit­

S holders], 12234 [inspections of machine gun pennit-holders], 12289.5 [31110] 

6 . [inspections of "assault weapon" permit-holder], 12305(f)-(g) [19000] [inspections 

7 of destructive devices permit-holders]. 

_ 8 78. Assembly Bill 2580 passed with less than two-thirds' of the vote of all 

9 members elected to each of the two houses of the Legislature. 

10 79. Assembly Bill 2902 (2002) specifically amended section 12076(g) 

11 [28235] to authorize funding for the n;mintemince of the Centralized List of 

12 Exempted FFLs and the re-testing of handguns deemed "not unsafe." See Cal. 

13 Penal Code §§ 12076(g) [28235], 12Q83 [28450], 12131(c) [32020]. 

14 80. Assembly Bill 2902 passed with less than two-thirds of the vote of all 

15 members elected to each of the houses of the Legislature. 

16 81. In 2001, PlaintiffNATIONJ\L RIFLE ASSOCIATION (NRA) requested 

17 the Office of California State Auditor; ("CSA") to investigate the DOl's operatio?-

18 of the DROS program, believing that DROS Special Account funds were being 

19 misused. 

20 82. CSA responded to PlaintiffNRA's request, stating that an audit of the 

21 DROS program could only be conducted by request from the Joint Legislative 

22 Audit Committee ("JLAC"). Plaintiff~ then began working with members of 

23 the Legislature to prepare a request to:JLACfor an audit. 

24 83. Before Assembly Bill 2080's [mal passage in 2002, the Office of 

25 Legislative Counsel was asked by Senator Bill Morrow to opine on whether 

26 Assembly Bi112080 authorized using DROS "fee" revenues, paid by individual 

27 firearms transferees, to support Assembly Bill 2080's purposes. It was further 

28 asked whether expendiIig those revenues to support Assembly Bill 2080 would 
! . 

I 

I 17 
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1 convert the DROS "fee" into anunauth6rized "tax." 

2 84. While awaiting the Office o(Legislative Counsel's response to that 

3 request, then Assemblyman (now Senator) Rod Wright sought information on the 

4 DROS Special Account from the DO] and Legislative Analyst'S Office from the 

5 Assembly Budget Committee. A week later; the Assembly Budget Subcommittee 

6 on State Administration ordered the DOJ to submit a report on the DROS Special 

7 Account status. See 2002 Budget Act, Item 0820-001-0460. 

8 85. The first report DOJ submitted to the Assembly Budget Subcommittee on 
I 
I 

9 State Administration detailed the status of the DROS Special Account. But no audit 

10 of spending was provided. 
, 

11 86. Later that year, the Office o(Legislative Counsel responded to Senator 

12 Morrow's request regarding whether expending DROS revenues to support 

13 Assembly Bill 2080 would convert the DROS "fee" into an unauthorized tax, with 

14 the following analysis: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 

Section 12076(e) [28255(b)] provides that the DROS"fee" be no more 

than is necessary to reimburse designated program purposes and may not 
i 

be used to fund any other program; 

Nevertheless, section 12076(g) [28235] identifies other purposes for 

which funds in the DROS Special Account may be used; 

Under the rules of statutory bonstruction, section 12076(g) [28235] refers 
! . 

generally to money in the D~OS Special Account, rather than specifically 

to the revenue from the section 12076(e) [28225(a)] DROS "fee"; 

Because the DROS Special Account contains funds in addition to fees 
, . 
I 

obtained pursuant to 12076(e) [28225(b)(1)-(10)], the purposes of section 

12076(g) [28235] may be a~complished without the use of 12076(e) 

[28225(a)] [DROS] funds; I 

Because Assembly Bill 2080 did not amend 12076(e) [28225(a)-(c)] to . 

fund its new purposes, 12076(g) [28235] could not be construed to 
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1 authorize the expenditure ()~ DROS "fees" for any purpose not specified . 

2 in 12076(e) [28225(b)]; 

3 Because Assembly Bill 2080 would not authorize the expenditure of 

4 DROS "fees" for the purposes of Assembly Bill 2080, the bill made no 

5 change that would raise the issue whether any unauthorized expenditure 

6 of those funds for that new purpose would constitute a "tax" under 

7 Section 3. 

8 87. The Office of Legislative Counsel's response provided its explanation on 

9 how it believed subsections (e) and (g) of section 12076 [28225(a)-(c) and 28235, 

1 0 respectively] could coexist, but failed to address the crux of the matter of whether 

11 any or all of these "fees" were actually "taxes." 
I • 

12 88. The DOJ and the Legislative !\nalyst's Office then submitted a 

13 supplemental report on the status oft4e DROS Special Account to the Legislature 
I 

14 . pursuant to the 2002 Budget Act, Iten:- 0820-001-0460. That report summarized the 
i 

15 annual DROS Special Account revenues and expenditures, DROS-related 

16 programs, DROS application receipt ~ormation, the fees then charged, and the· 
I 

17 average cost of processing each application. Claiming that expert staff and 
I 

18 necessary funding were unavailable, li6wever, the report did not provide the 

19 necessary comprehensive examination into the DOl's fee structure to determine 

20' whether the DROS "fee" was recovering actual costs of the DROS program, or 

21 what aspects of it, or if adjustments to the amount of the fee were appropriate. 

22 89. In 2003, Assembly Billl61 passed by only 60.2% of the vote of both 

23 houses (i.e., significantly less than twp-thirds of all members elected to each of the 

24 two houses of the Legislature). 

25 90. Assembly Bill 161 removed the prohibition on using revenues from the 

26 DROS "fee" to "directly fund or as a loan to fund any program not speCified," 
'. I . 

27 thereby allowing DOJ to.use these fund~ collected fIrearm transactions for any 
i 

28 "regulatory and enforcement activit[y] related to the sale, purchase, loan, or 
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1 transfer of fIrearms."7 

2 91. As Assembly Bill 161 made its way through the legislative process, the 

3 Bill's .sponsor argued that it did not expand the use of DR OS "fees," but merely 

4 clarified their use.8 

5 92 .. The Bill Analysis of Assembly Bill 161 also indicates the Legislature 

6 relied on the Legislative Counsel's opinion that DROS "fee" revenues 90uld not be 

7 used to fund the activities mandated by Assembly Bill 2080. 

8 93. The enactment of section 12076(e)(10) [28225(b)(l1)] expanded the 

9 scope of section 12076(e) [28225(a)-(c)], providing a "catch-all" to ensure that 

10 those programs (i.e., those sections li~ted in section 12076(g) [28235]) could be 

11 supported by DROS "fees" in the DROS Special Account. 

12 94. Noting that the DOJ's previous reports lacked sufficient detail, on January 

13 26, 2004, Senator Morrow submitted ~ written request to the JLAC, seeking a 

14 formal audit of the DROS Special Account. That request was heard a month later.9 
I 

15 95. A year after Assembly Bill 161 passed and expanded the list of activities 

16 that DROS funds could be spent on, the DOJ adopted California Code of 
i 

17 Regulations, title 11, section 4001, which increased the cap on DROS "fees" as 
I 

18 described above. No support was proyidedby DOJ tying the $5 increase of the 

19 maximum fee (from $14 to $19) to the CCPI, nor was any support provided by DOJ 

20 justifying the $15 fee as necessary to cover its costs relating to the sale of an 

21 additional handgun. 

22 

23 7 Found in current Penal Code section 12076(e)(10) [28225(b)(11)]. 

24 
8 See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale Special 

25 Account - Expanding Authorized Use - Appropriation to Fund Firearms Trafficking Prevention 
Act of 2002, at 10 (July 8, 2003) available at 

I 

26 http://www.leginfo.ca.gov/pub/03-04Ibill/asmJab 0151-0200/ab 161 cfa 20030708 141850 se 

27 
n comm.html (last visited July 18, 2011). ; 

9 PLAINTlFFS have so far been una,ble to ascertain the vote or outcome of that February 
28 24, 2004 hearing, despite diligent efforts. ! 
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, 

1 96. California Code of Regulations, title 11, section 4001 remained in effect 
, 

2 without any attempts by DOJ to amend it to raise or lower the fee, until 2010 when 

3 the DOJ issued a notice of proposed rulemaking stating its intent to lower the 

4 maximum fee allowed from $19 to the pre-2004 emergency regulation amount of 

5 $14. 

6 97. The 2010 initial statement of reasons concerning the proposed rulemaking 

7 indicated that "although the volume of DROS transactions has increased, the 

8 average time spent on each DROS, and thus the processing cost, has decreased."lo 

9 It also noted that "[t]he proposed regulations [would] lower the current $ 19 DROS 

10 "fee" to $14, commensurate with the qctual cost of processing a DROS."l1 

11 (emphasis added). 
I 

12 98. Ultimately, the 2010 proposed rulemaking was not adopted, presumably 

13 so that DOJ would continue obtaining a windfall from·DROS "fee" revenues to 

14 fund present and future government activities. 12 

15 99. After rejection of the proposed decrease in the DROS fee, PlaintiffNRA 

16 
10 Cal. Dept. of Justice, Initial Statement of Reasons concerning Proposed DROS Fee 

17 Regulations (2010), available at http://ag.ca~gov/fireanns/regsIDROSisor.pdf (last visited Aug. 
18 24,2011). 

19 11 Id. . 

20 

21 

22 

23. 

12 The State's appetite for increased funds to pay for general police work off the backs of 
gun buyers is insatiable. Senate Bill 819 (Leno) is currently pending in the California Legislature. 
Senate Bi11819 seeks to again expand the uses to which DROS "fees" may be put, and would 
expand th~ use of "fees" to include "costs as1sociated with [DOJ] fIrearms-related regulatory and 
enforcement activities regarding possession,: in addition to costs associated with the. explicitly 
referenced sale, purchase, loan, or transfer, qffrrearms." Assem. Comm. on Appropriations, Bill 
Analysis: Senate Bi1181~, at 1 (July 5,2011), available at 

24 http://www.leginfo.ca.gov/pub/11-12/biWsen/sb 0801-0850/sb 819 cfa 20110705 162650 as 
25 m comm.html (last visited Aug. 23, 2011). ~'To clear the [Armed and Prohibited Persons 

System] backlog of approximately 34,000 handguns, [DEFENDANT] Attorney General Harris is 
26 the sponsor of Senate Bill 819, which would revise the Penal Code to expand the use of existing 

regulatory fees collected by gun dealers to allow the state [DOJ] to use fee revenue to pay for the 
27 APPS program." Press Release, Office of the Attorney General, Attorney General Kamala D. 
28 Harris Announces Seizure of 1,200 Guns from Mentally Unstable and Other fudividuals (June 

16, 2011 ) (emphasis added). . i 
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1 submitted a request under the California Public Records Act to the DOJ Bureau of 

2 Firearms, seeking all writings constituting, referring or relating to (1) the DOJ's 

3 policies and procedures for the handling and management of the DROS Special 

4 Account since January 1,2000, and (2) a detailed accounting of the DROS Special 

5 Account for the same period. 

6 100. An attorney with the DOJ Bureau of Firearms responded that there was 

7 no present way to compile the information ~ought, that no current audit of the 

. 8 DROS Special Account exists, that an official audit would be required, and that the 
,. 

9 Legislature has no money to initiate one. 

10 101.PlaintiffNRA.was provided, however, with a list of services the DOJ 

11 Bureau of Firearms provides using monies from the DROS Special Account, a table 

12 summarizing the statutory and regula~ory authority for the "fees" charged .and 

13 services provided, a table summarizing DROS Special Account annual revenues 
I 

14 and expenditures since 2001, and a s~mmaiy of the number of long-gun and 

15 handgun transactions for whichDROS "fees" were collected during the same 

16 period. 

17 102. In 2011, PlaintiffNRA sen~ the DOJ a follow-up request under the 

18 Public Records Act, seeking records explaining what constituted "DROS 

19 enforcement activities" as identified in the table DOJ previously disclosed that 

20 summarized its purported authority f<if the "fees" charged and services provided. 

21 PlaintiffNRA also requested other documents, including ledgers identifying 

22 individual transactions since 2001. The DOJ again asserted that no such accounting 

23 exists, raised numerous privilege grounds, and denied PLAINTIFF NRA's request. 

24 THE FEDERAL BACKGROUND CHECK SYSTEM 

25 103. The federal government has in place the National Instant Crimin~l 

26 Background Check System (''NICS'')~ 

27 104. Mandated by the Brady Ha1,1dgun ViQlence Prevention Act of 1993 ("the 

28 Brady Act"), Public Law 103-159, NICS was established so that an FFL could 

22 
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1 contact federal agents by telephone' or other electronic means and immediately . 

2 determine whether the transferee is prohibited from receiving fIrearms under 

3 Section 922 (g) or (n) of Title 18, United States Code or state law. 

4 105. NICS provides full service to FFLs in 30 states, five U.S. territories, and 

5 the District of Columbia. 13 Located at the FBI's Criminal Justice Information 

6 Services (CnS) Division in Clarksburg, West Virginia, NICS processes background 

7 checks for the FFLs in those states that have declined to serve as points of contact 
I , 

8 for NICS. A "point of contact" state is one that conducts for itself all or part of the 

9 background checks for that state's FFLs. 
I 

10 106. Upon a would-be purchaser's completion of the required federal Form 

11 4473, FFLs contact NICS via a toll-fr~e telephone number, or electronically on the 

12 Internet through the NICS E-Check System, to request a background check. NICS 

13 is customarily available 17 hours a day, seven days a week, including holidays 

14 (except for Christmas). The FFL will typically receive a response that the transfer 

15 may proceed or is delayed within 30 seconds. 

16 107. As a point of contact state that has opted out of the NICS system, 
. I 

17 California conducts its own background checks for California fIrearm purchases, 

18 for which (at least in party4 it charges the DROS "fee." 

19 108. In comparison to Californi&'s DROS system, a NICS check, as a part of 

20 the Criminal Justice Information Serv~ces Division of the FBI, costs a fIrearm 

21 purchaser nothing. The background checks conducted by NICS are paid by the 

22 

23 

24 

25 

I 
I. 

13 See FEDERAL BUREAU OF INVESTIGATION, CRIMINAL JUSTICE INFORMATION SERVICES 

DIVISION, NATIONAL INSTANT CRIMINAL BACKGROUND CHECK SYSTEM (NICS) OPERATIONS 

26 2010, at 4, available at . I 

http://www .fbi.gov / about-us/ cjis/nics/reports/20 1 0-operations-reportl20 1 O-operations-report-pdf, 
27 (last visited August 23,2011). 

28 
14 ld. 

: 23 
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1 funds appropriated to the FBI by Congress. IS 

2 "GENERAL ALLEGATIONS 

3 109. Individual PLAINTIFFS BAUER, WARKENTIN, HACKER, FERRY, 
I 

I. 

4 and ADLEY, and those persons represented by organizational PLAINTIFFS NRA 

5 and CRP A FOUNDATION, have each been required to, and have in fact paid each 

6 and all of the Challenged Fees before taking possession offrreanns purchased from 

7· an FFL or transferred through an FFL', as a private party transfer .. 

. 8 110. The funds from the Challe~ged Fees PLAINTIFFS paid were ultimately 

9. surrendered to DEFENDANTS' control, and deposited into the DROS Special 

10. Account. 

11 
I. Excessive Fees Are Being Imposed on the Exercise of a Constitutional 

12 Right· . . : 

13 111. The fundamental right to possess firearms for protection includes a 
! 

14 .corresponding right to acquire a frre~. 

15 112. TheChallenged "Fees," wliich DO] generally requires be paid before a 
I 

16 purchaser can acquire a frrearm, are unconstitutional and illegal prerequisites on 

17 the exercise of the fundamental right to acquire a frrearm. 

18 113. The Challenged "Fees" are ,unconstitutional because they are imposed 

19 for the purpose of funding, and in fact do fund, activities not reasonably related to 

20 any legitimate government interest th~t concerns the regulation of lawful firearm 
I 

21 transactions. I 
I 

22 114. The Challenged "Fees" are unconstitutional because they are not 
' .. 

23 calculated to defray the expenses of policing activities reasonably related to the 

24 legitimate government interests that concern the regulation of lawful frrearm 

25 

26 f· 

15 Federal Bureau of Investigation, fiscal Year 2011 Authorization and Budget Request 
27 to Congress 4-56 and 4-57, available at http://www.justice.gov/jmdl2011justificationlpdflfyll­

fbi-justification.pdf; see also Bureau of Justice Statistics, Survey of State Procedures Related to 
28 Firearms Sales, 2005, available at http://bjs.ojp.usdoj.gov/contentipub/pdflssprfs05.pdf.,at 3. 
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1 transactions. 

2 

3 

4 

A. The "~~es'~ Imposed Are Used For Purposes Unrelated to Regulating 
a LegItimate Interest: ' 

1. The "DROS 'Fee'" 

5 115. DOJ is spending revenues from the DROS "fee" on activities unrelated 

6 to any legitimate government interest that concerns the regulation of lawful fIrearm 

7 transactions. 

8 116. DEFENDANTS are using revenues from the DROS "fee" to fund all 

9 those activities enumerated at sectionJ2076(g) [28235].16 

10 117. The activities listed in 12076(g) [28235]; namely inspections of 
, 

11 Short-Barreled Long Gun Permit-holders (Cal. Penal Code § 12099) [33320], 

12 retesting of handguns certifIed as "not unsafe" (Cal. Penal Code § 12131(c)) 

13 [32020], inspections of Machine Gun:Permit-holders (Cal. Penal Code § 12234) 

14 P2670], inspections of "Assault Weapon" Permit- holders (Cal. Penal Code§ 

15 12289.5) [31110], and inspections of Destructive Device Permit-holders (Cal. 
, ' 

16 Penal Code § 12305(f)-(g) [18910], are unrelated to the regulation of lawful 
. I . 

17 fIrearm purchases and purchasers, like PLAINTIFFS. 

18 118. The 'activities listed in 12076(g) [28235] cannot constitutionally be 
, I 

i . .. 

19 funded by "fees" paid by lawful fIrearm purchasers, like PLAINTIFFS. 

20 119. Section 12076(g) [28235] -, by authorizing the expenditure of revenues 

21 from the DROS "fee" on the activities listed therein - on its face places the burden 

22 of funding activities that are, unrelated to ~ny legitimate government interest as to 

23 the regulation of lawful fIrearm transactions on lawful fIrearm purchasers 

24 exercising a constitutional right, instead of the general public. 

25 120. DOJis improperly spendin~ revenues from the DROS "fee" on general 

26 

27 16 PLAINTIFFS base this allegation, in part, on the legislative history for 12076(e)(1O) 
28 [28225(b)(1l)] (discussed supra), which explained it was passed, among other reasons, to allow 

DROS "fee" revenues to be used for the activities listed in 12076(g) [28235]. 

25 
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1 

'. 

1 law enforcement activities beyond those listed in l2076(g) [28235], which are 

2 Unrelated to any legitimate government interest as to the regulation of lawful 

3 firearm transactions. 

4 2. The HSC Exam and Section 12076.5 [28300] "Fees" 

5 121. Penal Code Sections l2805(e) [31650(c)] and l2076.5(a) [28300(a)-(b)] 

6 - by authorizing the expenditure of revenues from their respective "fee" on 
, , 

7 enforcing general criminal laws including laws regulating 'machine guns, "assault 

8 weapons," destructive devices, tear gas, silencers, etc. - on their face, place the 

9 burden of funding activities unrelated to any legitimate government interest as to 

10 the regulation of lawful firearm trans~ctions on lawful firearm purchasers, instead 

1 . 

I. 
11 of the general public. 

12 122. Regulation of machine guns, "assault weapons," destructive devices, tear 
I 

13 gas, silencers, etc. bears no reasonab'ie relationship to the regulation of lawful 

14 firearm purchases and purchasers, like PLAINTIFFS. 

15 123. Many activities provided for in Penal Code Sections 12805(e) 
I 

16 [31650(c)] and 12076.5(a) [28300(a)-(b)] - including those regulating machine 
i 

17 guns, "assault weapons," destructive devices, tear gas, silencers, etc. - cannot 
: . , 

18 constitutionally be funded by "fees" charged under this section. 

19 124. DOJ is spending revenues from the HSC Exam "fee" on activities 
I 

20 unrelated to any legitiinate government interest that concerns the regulation of 

21 lawful firearm transactions. 

22 125. DOJ is spending revenues from the Section 12076.5 [28300(c)] "fee" on 
I. . . . • 

23 activities unrelated to any legitimate government interest that concerns the 

24 regulation of lawful firearm transactions. 

25 126. Despite being, at least in part, for the purpose of "implementing and 

26 enforcing" the Handgun Safety Certificate Program, the Section 12076.5 

27 [28300(c)] "fee" is charged to purchasers of long-guns as well, some of whom may 

28 not even own a handgun. 
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1 3. The $1 "Fee" 

2 127. DOJ is spending r~venues from the $1 "fee," on activities unrelated to 

3 any legitimate government interest that concerns the regulation of lawful fIrearm 

4 transactions. 

5 128. Law-abiding fIrearm purchasers like PLAINTIFFS are not just being 

6 required to internalize the full social costs of their choice to exercise their 

7 fundamental Second Amendment rights, but also those costs of choices made by 

8 others, including special weapon permittee holders (e.g., machine gun permits) and 

9 criminal users of completely unrelated fIrearms - much as if, for instance, all 

10 speakers were charged a fee that would be used to compensate those libeled by a 

11 small subset of speakers, or to subsidize those who engage in rallies or marches for 

12 causes that are unsupported by, or un~vailable to, the payer; 

13 129. The costs incurred by the DOJ in the licensing of special weapon permits 
I 

14 and general law enforcement activities, unrelated to any legitimate government 

15 interest that concerns the regulation of lawful fIrearm transactions, cannot 

16 constitutionally fall on the shoulders of lawful firearm transferees via a fee. 

17 130. The Challenged "Fees" unconstitutionally infringe on PLAINTIFFS' 

18 fundamental right to acquire firearms; 

19 ll. The Challenged "Fees" Are Unconstitutionally Excessive and Illegal 

20 131~ Regardless of whether the '~fees" are reasonably related to any legitimate 

. 21 government interest that concerns the:regulation of lawful fIrearm transactions, 
I 
I 

22 theY,are still unconstitutionally excessive. 

23 A. The DROS "Fee" 

24 132. The DROS "fee" is unconstitutionally e.xcessive. 
, . 

25 133. Between 2004 and 2010, the DROS Special Account has sustained an 

26 . average surplus exceeding $2 million,annually .. 

27 134. The revenues making up the surplus in the DROS Special Account were, 

28 at least in part, generated from the DROS "fee." 
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1 135. The DROS "fee" exceeds the costs ofDOJ's valid regulatory activities as 

2 to lawful firearm transactions. In explaining its proposal to lower the DROS "fee" 

3 in 2010,·the DOJ stated "[t]he proposed regulations [would] lower the current $19 

4 DROS "fee" to $14, commensurate with the actual cost of processing a DROS." 17 

5 136. The amount of the surplus funds in the DROS Special Account is so high 

6 that the DROS "fee" is not set at an amount "reasonably necessary" to cover only 

7 valid regulatory programs. 

8 137. There is nothing requiring DOJ to charge the maximum amount 

9 statutorily allowed for a DROS "fee" ($19), as the DO] has the discretion to 

10 impose the fee in the first place (or a lesser amount commensurate with covering its 

11 costs). 

12 138. DEFENDANTS have generally charged the maximum amount allowed 
I 

13 by statute for the DROS "fee." 

14 139. There is no reasonable sUPlj0rt tying the DROS "fee" amount DOJ . 

15 decides to charge to DOJ's actual, constitutionally valid regulatory costs. 

16 140. The DROS "fee" exceeds tlfe amount necessary to reimburse the DOJ for 

17 the costs of furthering any legitimate government interest that concerns the 

18 regulation of lawful firearm transactions. 
I 

19 B. The HSC Exam and Section 12076.5 [28300] "Fees" 

20 141. The HSC Exam "fee" is unconstitutionally excessive. 

21 142. The "fee" authorized by Pep-al Code Section 12076.5 [28300] is 

22 unconstitutionally excessive. 

23 143. DEFENDANTS generally impose the maximum "fee" of$15.00 on 

24 certified instructors for every (with fe;w exceptions) HSC exam, who in turn 

25 generally charge the $15 to the indivi~ual obtaining the HSC, as allowed by law. 
I 

26 

27 17 Cal. Dept. of Justice, Bureau of Fireanns, Initial Statement of Reasons [Concerning 
28 Proposed DROS Fee Rulemaking] (2010), available at 

http://ag.ca.gov/firearms/regsIDROSisor.pdf 
I 

28 
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1 144. DEFENDANTS generally impose the maximum fee allowed by Section 

2 12076.5 [28300(c)} of$5.00 (with few exceptions) on each individual handgun 

3 transaction and every long-gun transaption, no matter how many long-guns it 

4 involves. 
I 

5 145. There is no reasonable sUPI>ort tying the HSC Exam "fee" amount DOJ 

6 decides to charge to DOJ's actual, constitutionally valid regulatory costs. 
, 

7 146. There is no support tying the Section 12076.5 [28300(c)] "fee" amount 

8 DOJ decides to charge to DOJ's actual, constitutionally valid regulatory costs. 
I 

9 147. The Firearms Safety and Enforcement Special Fund, in which revenues 
I . ., , 

10 from the HSC Exam and Section 12076.5 [28300(c)] "fees" are supposedly 

11 maintained,'has a substantial annual sillphis. 

12 C. The $1 "Fee" 

13 148. The imposition of the $1 "fee" is unconstitutionally excessive. 

14 149. The Firearms Safety Account, in which revenues from the $1 "fee" are 

15 supposedly maintained, has a substantial annual surplus .. 
I ' 
I 

16 150. There is no reasonable support tying the $1 "fee" DOJ imposes to DOJ's 
I 

17 actual, constitutionally valid regulatory costs. 

18 ill. Section 3 - Unconstitutional T~xes 

19 151. Under the test laid out in Si,nclair Paint Co., the Challenged Fees are 

20 invalid "taxes" on lawful firearm purchasers, in violation of the California 

21 Constitution. 

22 A. The DROS "Fee" 

23 152. The DROS "fee," as curren~ly set, imposed, managed and spent by DOJ 
I 

24 is an illegal "tax" under California law. 

25 153. The assessment of the DROS "fee" exceeds the reasonable cost of the 

26 valid regulatory activities funded by the revenues it generates. 
. i 

27 154. Many 6fthe services funded by theDROS "fee" do not bear a sufficient 
I 

28 relationship to the "fee" payer's (i.e., firearm purchaser's) burdens on or benefits 
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1 from those services. 

2 155. There is no reasonable nexus between a lawful firearm purchaser (i.e., 

3 the payer of the "fee") and criminal fIrearm misuse in general, or the administration 

. 4 of special-permit weapon issueance and use. Nonetheless, these programs and 

5 services performed by DEFENDANTS are funded using revenues from the DROS 

6 "fee." 

7 156. The DROS "fee" is levied, at least in part, to generate revenue, rather 

8 than solely for legitimate government interests as to the regulation of lawful 

9 fIrearm transactions. 

10 157. The general law enforcement activities funded by revenues from the 

11 DROS "fee" purportedly benefit society as a whole, not just lawful firearm 

12 purchasers. 

13 158. The DROS "fee" is levied to generate revenue for general governmental 

14 and law enforcement activities. 

15 B. The HSC Exam "Fee" 

16 159. TheHSC Exam "fee," as currently managed by DOJ, is a "tax" under 

17 California law. 

18 160. The assessment of the HSC Exam "fee" exceeds the reasonable cost of 

19 the valid regulatory activities funded by the revenues it generates. 

20 161. Many of the services al1eg~dly funded by the HSC Exam "fee" do not 
I . 

21 . bear a sufficient relationship to the "fee" payer's (i.e., firearm purchaser'S) burdens 

22 on or benefits from those services. 

23 162. There is no reasonable nexus between lawful firearm purchasers (i.e., the 

24 payer of the "fee") and criminal fITe~ misuse, or special-permit weapon use. 

25 Nonetheless, these programs and serv~ces are performed by DEFENDANTS using 

26 revenues from the HSC Exam "fee." 

27 163. The HSC Exam "fee" is levied, at least in part, to generate revenue, 

28 rather than solely for legitimate government interests as to the regulation of lawful 
I 
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1 frreann transactions. 

2 164. The general law enforcement activities funded by revenues from the 

3 HSC E.xam "fee" benefit society as a whole, not just lawful firearm purchasers. 

4 165. The HSC Exam "fee" is levied to generate revenue for general 

5 governmental activities. 

6 C. The "Fee" Authorized by Penal Code Section 12076.5 [28300] 

7 166. The Section 12076.5 [28300(c)] "fee," as currently managed by DOJ, is a 

8 "tax" under California law. , 

9 167. The assessment of the Section 12076.5 [28300(c)] "fee" exceeds the 

10 reasonable cost of the valid regulatory activities funded by the revenues it 

11 generates. 

12 .168. Many of the services allegedly funded by the Section 12076.5 [28300(c)] 

13 "fee" do not bear a sufficient relationship to the "fee" payer's (i.e., frreaqn 

14 purchaser'S) burdens on or benefits from those services. 

15 169. There is no reasonable nexys between lawful frrearm purchasers (i.e., the 

16 payer of the "fee") and criminal frreann use, or the issuance of special weapons 
I . .. 
I 

17 permits. Nonetheless, these programs and services perfonned by DEFENDANTS 

18 are funded using revenues from the Section 12076.5 [28300(c)]. 

19 170. Despite being, at least in part, for the purpose of "implementing and 

20 enfo.rcing" the Handgun Safety Certificate Program, the Section 12076.5 . 

21 [28300(c)] "fee" is charged to purchasers of long-guns as well, some of whom may 

22 not even own a handgun. 
I 

23 171. The Section 12076.5 [28300(c)] "fee" is levied, at least in part, to 

24 generate revenue, rather than solely for legitimate government interests as to the 

25 regulation of lawful firearm transacti~ns. 

26 172. The general law enforcement activities funded by revenues from the 

27 Section 12076.5 [28300( c)] "fee" purportedly benefit society as a whole, not just 

28 lawful firearm purchasers. 
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1 113. The Section 12076.5 [28300(c)] "fees" are levied to generate revenue for 

2 general governmental activities. 

3 D. The $1 "Fee" 

4 174. The· $1 "fee" as currently IIfanaged by DOJ, is a "tax" under California 

5 law. 

6 175. The assessment of the $1 "fee" exceeds the reasonable cost of the valid 

7 regulatory activities funded by the revenues it generates. 

8 176. Many of the services allegedly funded by the $1 "fee" do not bear a 

9 sufficient relationship to the "fee" payer's (i.e., firearm purchaser's) burdens on or 

10 benefits from those· services. 

11 177. There is no reasonable nexus between lawful firearm purchasers (i.e., the 

12 payer of the "fee") and criminal firern;m use, or the issuance of special weapons 

13 permits. Nonetheless, these programs and services performed by DEFENDANTS 
I 

14 are funded using revenues from the $1 "fee." 

15 178. The $1 "fee" is levied, at least in part, to generate revenue, rather than 
. I 

16 solely for legitimate government inte~ests as to the regulation of lawful firearm 

17 transactions. 

18 179. The general law enforcemept activities funded by revenues from the $1 
I 

19 "fee" purportedly benefit society as a ~hole, not just lawful firearm purchasers. 

20 180. The $1 "fee" is levied to g~nerate revenue for general governmental 

21 activities. 

22 181. DEFENDANTS cannot me~t their burden of proving each of the 
, 

23 Challenged "Fees" is not atax under Section 3. 
i 

24 182. As taxes, each of the Challenged Fees was required to have been adopted 

25 by a two-thirds majority vote of the Legisl.ature; none was. 

26 183. The Challenged Fees are unconstitutionally imposed under the California 
i . 

27 Constitution, and are'invalid and unenforceable. 
. I 

• I 

28 / / / 
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1 DECLARATORY JUDGMENT ALLEGATIONS 

2 184. There is an actual and present controversy between the parties hereto in 

3 that PLAINTIFFS contend that the manner in which DOJ currently imposes the 

4 Challenged Fees is unlawful. DEFENDANTS continue to choose to require lawful 

5 fIrearm purchasers, including PLAINTIFFS, to pay the maximllffi amount 

6 statutorily allowed for each of the Challenged Fees. 

7 185. PLAINTIFFS desire ajudi~ial declaration of their rights and 

8 DEFENDANTS' duties; namely, that the manner in which DOJ currently imposes 

9 the Challenged Fees infringes on PLAINTIFFS' Second Amendment rights. 
I 

10 186. PLAINTIFFS further desire a judicial declaration that the Challenged 
I 

11 Fees are illegal "taxes" under Section 3 of Article XIIIA of the California 

12 Constitution, and that, as such, the statutes authorizing their imposition were 
I 

13 required to have been adopted by the California Legislature pursuant to a two-
I 

14 thirds vote of both houses respectively, and that since none was, each is void and 

15 unenforceable. 

16 INJUNCTIVE RELIEF ALLEGATIONS 

17 187. If an injunction does not is~ue enjoining DEFENDANTS from imposing 

18 each of the Challenged Fees as currently imposed, PLAINTIFFS will be irreparably 
I • 

19 harmed. PLAINTIFFS are presently apd continuously injured by the assessment of 
I . 

20 the Challenged Fees" insofar as they constitute unreasonable and unrelated 
I 

21 preconditions on the exercise of PLAINTIFFS' Second Amendment rights. 
I 

22 188. Ifnot enjoined by this Court, DEFENDANTS will continue to 
. I 

23 enforce the Challenged Fees in derogation of PLAINTIFFS' Second Amendment 

24 rights. 

25 189. If an injunction does not issue enjoining DEFENDANTS from enforcing 

26 Penal Code sections 12076(g) [28235], 12076.5 [28300], and 12805(e) [31650(c)], 

27 PLAINTIFFS will be irreparably harmed. PLAINTIFFS are presently and 

28 continuously injured by the enforcement of these sections insofar as such 

33 
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1 enforcement utilizes revenues from assessments charged solely to lawful firearm 

2 purchases for purposes not reasonably related thereto. 
I . 

! 

3 190. If an injunction does not issue enjoining DEFENDANTS from enforcing 

4 California Penal Code sections 12076,(e) [28225(a)-(c)], 12076.5 [28300], 12088.9 

5 [23690], and 12805(e) [31650(c)]), PLAINTIFFS will be irreparablyharrned. 

6 PLAINTIFFS are presently and contit?-uously injured by the enforcement of these 

7 sections insofar as each constitutes aI\unlawful tax under the California 

8 Constitution. 

9 191. PLAINTIFFShave no plain, speedy, and adequate remedy at law. 

10 Damages are indeterminate or unascertainable and, in any event, would not fully 

11 redress any harm suffered by PLAINTIFFS as a result of DEFENDANTS 
I . . 

12 subjecting PLAINTIFFS to the illegal Challenged Fees as a precondition to 

13 exercise their constitutional right to ayquire fIrearms. 

14 192. Injunctive relief would elm!nnate PLAINTIFFS' irreparable harm and 

15 allow PLAINTIFFS to acquire fIrearms free from the unlawful assessments and 
! 
I . • 

16 taxes in accordance with their rights under the Second Amendment and the 

17 California Constitution. 

18 

19 

20 

21 

22 

193. Accordingly, injunctive relief is appropriate. 

FIRST CLAIM FOR RELIEF: 
VALIDITY OF ALL CHALLENGED "FEES" 

Violation of the Second Amendment Right to ~e'p arid Bear Arms 
(U.S. Const., Amends. II and ~ y ) . 

(By All Plaintiffs Against All Defendants) 

194. All of the above paragraphs are re-alleged and incorporated herein by 

23 reference. 

24 195. DEFENDANTS have imposed, and continue to impose, the Challenged 
I 

25 Fees at an excessive amount beyond what is necessary to defray its valid regulatory 
! 

26 expenses, use the resulting windfall revenues to fund activities unrelated to any 
I 

27 legitimate government interest that cQncems the regulation of lawful frreann 

28 transactions. In doing so, DEFENDANTS are abusing their discretion, applying. 

I 34 
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1 the "fees" in an.unconstitutional manner, and propagating customs, policies, and 

2 practices that infringe on PLAINTIFFS' right to acquire fIrearms as guaranteed by 

3 the Second and Fourteenth Amendments. 

4 196. DEFENDANTS cannot satisfy their bUrden of justifying these customs, 

5 policies, and practices that infringe PLAINTIFFS' rights. 

6 197. PLAINTIFFS are entitled to injunctive relief against DEFENDANTS 

7 and their offIcers, agents, servants, employees, and all persons in active concert or 

8 participation with them who receive actual notice of the injunction, enjoining them 

9 from engaging,in such customs, policies, and practices. 

SECOND CLAIM FOR RELIEF: 10 

11 

12 

13 

FACIAL VALIDITY OF CALIFORNIA PENAL ,CODE SECTIONS 12076(G) 
[28235], 12076.5(A),[28300], & 12805(E) [31650(C)] 

Violation of the Second Amendment Right to ~...!..e'p and Bear Arins 
. (U.S. Const., Amends. nand N-Y) , 

(By All Plaintiffs Against All Defendants) 

14 198. All of the above paragraphs are re-alleged and incorporated herein by. 

15 reference. 

16 199. By expressly authorizing DOJ to use revenues from the Challenged Fees 
I 

17 to fund activities unrelated to any legHimate government interest that concerns the 
; 

18 regulation of lawful fIrearm transactions, California Penal Code sections 12076(g) 

19 [28235], 12076.5(a) [28300(a)-(b)], a~d 12805(e) [31650(c)] are unconstitutional 

20 on their face. 

21 200. PLAINTIFFS are entitled to permanent injunctive relief against 

22 DEFENDANTS, or any of their offIc~rs, agents; servants, employees, and all 

23 persons in active concert or participation with them who receive actual notice of 

24 the injunction, enjoining them from enforcing, or acting pursuant to, California 

25 Penal Code sections 12076(g) [28235], 12076.5(a) [28300], or 12805(e) 

26 [31 p50( c)]. 

27 / / / 

28 / / / 

35 
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TIDRD CLAIM FOR RELIEF: 
VALIDITY OF CALIFORNIA PENAL' CODE SECTIONS 

12076(e) &(g), 12076.5 1283001~ 12088.9 [236901; and 12805(e) [31650(c)] 
ViolatIOn of California ProposItion 13 
(California Const., Art. XIllA, Sec. 3) 

(By All Plaintiffs Against All Defendants) 

5 201. All of the above paragraphs are re-alleged and incorporated herein by 

6 reference. 

7 202. Because California Penal Code sections 12076(e) & (g), 12076.5 
I 

8 [28300], 12088.9 [23690]., and 12805(e) [31650(c)] provide for excessive 

9 government assessments to be levied against lawful firearm purchasers, the 

10 revenues from which are used for activities unrelated to lawful firearm purchases, 

11 each of these sections constitute a "ta:(C" under the California Constitution, and 

12 , were thus required to have been adopted by the California Legislature pursuant to a 

13 two-thirds vote of both legislative houses respectively, and since none was, each is , , 

14 void and unenforceable. 

15 203. PLAINTIFFS are thus entitled to permanent injunctive relief against 

16 DEFENDANTS, and any of their officers, agents, servants, employees, and all 

17 persons in active concert or participation with them who receive actual notice of 

18 the injunction, enjoining them from enforcing, or acting pursuant to, California 

19 Penal Code sections 12076(e) [28225(a)-(c)], 12076.5 [28300], 12088.9 [23690], 
, 

20 and 12805(e) [31650(c)]. . 

21 PRAYER 

22 WHEREFORE PLAINTIFFS pray for relief as follows: 

23 1) Fora declaration that the Challenged Fees as currently imposed by 

24 DEFENDANTS infringe upon the right to acquire firearlls protected by the Second 

25 Amendment, as incorporated into the Fourteenth Amendment, by impermissibly 

26 preconditioning the exercise of that right on the payment of an excessive 

27 assessment, the revenues from which are being used to fund activities unrelated to 

28 any legitimate government interest that concerns the regulation of lawful firearm 
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, 

1 transactions, and that as such are inv~lid and cannot be imposed; 

2 2) For a preliminary and permanent prohibitory injunction forbidding 

3 DEFENDANTS and its agents, employees, officers, and representatives from 

4 imposing the Challenged Fees without first limiting the activities for which their 
, " 

5 revenues are used to only those activities concerning a legitimate government 

6 interest as to the regulation of lawful firearm transactions, and reducing their 

7 amounts to be commensurate with the actual costs of those activities. 

8 3) For a declaration that Califomia Penal Code sections 12076(g) [28235], 

9 12076.5(a) [28300], or 12805(e) [31650(c)] violate the Second Amendment on 

10 their face. 

11 4) For a preliminary and permanent prohibitory injunction forbidding 

12 DEF~NDANTS and its agents, employees, officers, and representatives, from 

13, enforcing, or acting pursuant to, ~alifornia Penal Code sections 12076(g) [28235], 

14· 12076.5(a) [28300], or 12805(e) [31650(c)]. 
I 

15 5) For a declaration that California Penal Code sections 12076(e) & (g) 

16 [28225(a)-(c), 28235],12076'.5 [28300], 12088.9 [23690] and 12805(e) [31650(c)] 
, 

17 are illegal taxes under Article XIIIA, Section 3 of the Califoinia Constitution. 

18 6) For a preliminary and perman~nt prohibitory injunction forbidding 

19 DEFENDANTS and,its agents~ employees, officers, and representatives, from 

20 enforcing, or acting pursuant to, California Penal Code sections 12076(e) & (g) 

21 [28225(a)~(c), 28235], 12076.5 [28300], 12088.9 [23690] and 12805(e) [31650(c)]. 

22 7) For an order enjoining DEFE~ANTS from charging or collecting the 

23 Challenged Fees in illegally excessive amounts, and from appropriating the 
, " 

24 Challenged Fees for purposes umelatbd to legitimate government interests as to the 

25 regulation of lawful firearm transactions. 

26 / / / 

27 / / / 

28· / / / 

'I 

I 
i, 
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1 8) For remedies available pursuant to 42 U.S.C. § 1983 and for an award of 

2 reasonable attorneys' fees, costs, and expenses pursuant to 42 U.S.C. § 1988, 

3 California Code of Civil Procedure § !1021.5 and/or other applicable state and 

4 federal law; 

5 9) For such.other and further relief as may be just and proper. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: August 25,2011 Michel & Associates, P .C. 

/s/ C. D. Michel 
C. D. MIchel 
Attorney for the Plaintiffs' 
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1 C. D. Michel- S.B.N. 144258 
Sean A. Brady - S.B.N. 262007 

2 MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 

3 Long Beach, CA 90802 
Telephone: 562-216-4444 

4 Facsnnile: 562-216-4445 
Email: cmichel@michellawyers.com 

5 

6 Attorneys for Plaintiffs 

7 

8 

9 

10 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 
I 

FRESNO BRANCH COURTHOUSE 

11 BARRYBAUER STEPHEN I CASE NO. 1:11-cv-01440-LJO-MJS 
WARKENTIN, NICOLE FERRY, 

12 LELAND ADLEY JEFFREY , 
HACKER, NATIONAL RIFLE : 

13 ASSOCIATION OF AMERICAA : 
FrnSTAMENDEDCO~LAINTFOR 
DECLARATORY AND INJUNCTIVE 
RELIEF INC., CALIFORNIA RIFLE PI~TOL 

14 ASSOCIATION FOUNDATION", I 

HERB BAUER SPORTING GOuDS~ 42 U.S.C. sections 1983, 1988 
15 INC. ' : 

16 Plaintiffs 

17 vs. 
KAMALA HARRIS, in Her Official. 

18 Capacity as Attorney General For the' 
State of California; STEPHEN 

19 LINDLEY in His Official Capacity , 
as Acting Chief for the California ' 

20 Department of Justice, and DOES 1- : 
10. 

21 

22 

23 

24 

Defendants. 

25 PLAINTIFFS, by and through th~ir undersigned attorneys, bring this 

26 Complaint for Declaratory and Injunctive Relief against the above~named 

27 Defendants, their employees, 'agents, and successors in office (collectively 

28 "DEFENDANTS"), and in support thereof allege the following: 
I 

1 
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1 INTRODUCTION 

2 1. This case involves an important constitutional principle, that a state may not 

3 impose a fee on the People as a precondition to their enjoyment of a fundamental. 

4 right secured by the federal constitution if the fee either exceeds the state's costs of 

5 regulating the fee payer's exercise of that right or the fee is used to fInance state 

6 activities not reasonably related to sUyh regulations .. 

7 2. Vindication of this principle requires enjoinment of DEFENDANTS' 

8 current implementation of its fee system for lawful fIrearm transactions, since it 

9 imposes fees that are both excessive and are improperly used to fund general law 

10 enforcement activities bearing no reasonable nexus to fIrearm purchasers nor valid 

11 regulations of their constitutionally protected activity. 

12 3. California statutes confer on DEFENDANTS! the authority to impose 
, 

13 multiple, separate fees on the purchasers2 of frrearms. Payment of these fees is 

14 mandatory before one can receive a fIrearm. DEFENDANTS have discretion as to . 

15 whether to charge these fees and in what amount to charge them, up to a statutorily 

16 imposed cap. 

17 4. DEFENDANTS' imposition of these fees, and in some cases the very 
l. , 

18 statutes conferring the authority on DEFENDANTS to spend the revenues from the 

19 fees on extraneous matters, violates PLAINTIFFS' Second Amendment rights. 

20 5. When a person wishes to obtain a frrearm in California, state law generally 

21 requires the person to obtain the frrearm through a federally licensed California 

22 frrearm vendor (commonly known as an ~'FFL"). 

23 

24 I 

1 DEFENDANTS are being slit!d in their offIcial capacity as heads of the 
25 California Department of Justice, which entity is authorized by the Legislature to 
26 assess the Challenged Fees. 

27 2 These fees apply even if a fIrearm is not being purchased but gifted or 
traded as well. But for simplicity sake "purchase" will be used throughout this 

28 Complaint to include all such activiti~s unless specifIcally stated otherwise. 

2 
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1 6. In doing so, the would-be purchaser must, among other things, fill out a 

2 Dealer's Record of Sale form ("DROS"), the information from which is used by 

3 DEFENDANTS to conduct a background 'check and confmn the would-be 
I 

4 purchaser may lawfully receive firearms before he or she can take possession of 
, 

5 any firearm. In the case of a handgun, the information is also used to register the. 

6 handgun to the purchaser in DEFENDANTS' Automated Firearm System ("APS"). 

7 7. DEFENDANTS have statutory discretion to charge firearm purchasers a 
I 

8 mandatory fee for processing each DROS, along with two additional fees, for every 
'-

9 firearm transaction. And, in the case of a handgun, California requires purchasers 

10- to have a valid Handgun Safety Certificate, for which-DEFENDANTS may impose 

11 yet another fee. 

12 8. DEFENDANTS collect these fees through theFFL at the time of purchase 

13 and currently exercise their discretion by uniformly charging the statutorily 

14 allowed maximum amount for each of the Challenged Fees. 

15 9. PLAINTIFFS bring this suit to challenge the constitutionality of 
I 

16 DEFENDANTS' imposition of these fees levied on the transfer offrreat:ms; 

17 specifically, those fees provided for by California Penal Code sections 28225(a)-(c) 

18 [12076(e)], 28300(c) [12076.5(b)], 23690(a) [12088.9(a)]~ and 31650(c) [12805(e)] 

19 (collectively, the "Challenged Fees").: 
-- . 

20 10. Each of the Challenged Fees as currently imposed by DEFENDANTS 

21 infringes on PLAINTIFFS' Second Amendment rights, both because 

22 DEFENDANTS charge the fees in excessive amounts and because they improperly 

23 

24 
3 Pursuant to the Legislature'S enactment of Assembly Concurrent 

25 Resolution 73 (McCarthy) 2006, which authorized a Non-Substantive 
Reorganization of California's Deadly Weapons Statutes, ~arious California Penal 

26 Code sections were renumbered, effective January 1, 2012. For convenience and 
27 ease of reference, the corresponding previous code section for each referenced 
28 Penal Code section is provided in braykets. 

3 
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1 utilize the fees' windfall revenues to finance general , law enforcement activities 

2 unrelate~ to the regulation of lawful firearm purchases. 

3 11. It is not just PLAINTIFFS' contention alone that the Challenged Fees are 

4 excessive as currently imposed. DEFENDANTS themselves have admitted as 

5 recently as 2010 that at least one of the Challenged Fees is too high. And, the 

6 accounts containing the revenues amassed from the Challenged Fees, which 

7 DEFENDANTS manage, regularly run multi-million dollar annual surpluses when 

8 constitutional principles limit such government assessments to the reasonable cost 

9 of regulating the activity on which the fee is imposed. 

10 12. Nor is it just PLAINTIFFS' contention alone that revenues from the 

11 Challenged Fees are used for purpose~ beyond regulating lawful firearm 

12 purchasers. DEFENDANTS' history of supporting legislation to expand the list of 

13 activities for which DEFENDANTS may use revenues from the Challenged Fees, 

14 demonstrates DEFENDANTS' past and continuing use of the Challenged Fees' 

15 revenues unconstitutionally. 

16 13. Most notable is a recent amendment to the California Penal Code adding 

17 mere possession of fire~rms to that list,4 thereby forcing lawful frrearm purchasers 

18 to finance any law enforcement operation concerning unlawful frrearm possession. 
I 

19 This is tantamount to the government:charging a fee to all speakers and the funds 

20 being used to subsidize law enforcement programs targeting a small subset of 

21 speakers who scream "frre" in a crowded theateL 

22 14. Despite the significant surpluses from their revenues and the use of those 

43 revenues on activities unrelated to regulating lawful firearm transfers, DOJ chooses 

24 to charge the maximum amounts stau{torily allowed for the Challenged Fees. 

25 15. Concomitant to their as applied challenge to DEFENDANTS' imposition 

26 ,of the Challenged Fees, PLAINTIFFS facially challenge certain California Penal 

27 

28 
4 See description of Senate Bill 819, discussed below at Paragraph 103. 

4 
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1 Code sections that expressly allow the unlawful 'expenditure of the Challenged 

2 Fees' revenues; specifically, California Penal Code sections 28235,28225, 31650, 

3 and 28300. 

4 16. Because the Challenged Fees and their related statutes affect 

5 constitutionally protected activity, irr~parable harm is presumed. Accordingly, the 

6 following relief from this Court is warranted: 

7 (a) a declaration that the Challenged Fees as currently imposed by 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

DEFENDANTS are unconstitutionally excessive, and an injunction 

prohibiting DEFENDANTS from collecting the Challenged Fees until 

they reduce them to non-excessive amounts; 

(b) a declaration that DEFENDANTS' use of revenues from the 
I 

Challenged Fees on special reap on permitting and general law 

enforcement activities not reasonably related to the regulation of lawful 

firearm transactions is unconstitutional, and an injunction prohibiting 
I ' 
I 

DEFENDANTS from using 'those revenues on such activities; and 
I 

(c) a declaration thatth~ California Penal Code statutes with 

provisions authorizing DEFENDANTS' improper expenditures of the 

Challenged Fees' revenues on activities not reasonably related to the 

regulation of lawful firearm transactions are facially unconstitutional, and 

an mjunction prohibiting DEFENDANTS from acting pursuant to those 

statutes. 

JURISDIC),ION and VENUE 
• I 

23 17. Jurisdiction of this action is founded on 28 U.S.C. §§ 1331 and 1343, in 

24 that this action arises under the Constitution and laws of the United States, and 

25 under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to 

26 redress the deprivation, under color of the laws, statutes, ordinances, regulations, 
J 

27 customs, and usages of the State of California and political subdivisions thereof, of 

28 rights, privileges, or immunities secm:ed by the United States Constitution and by 

3774



Case 1:11-cv-01440-LJO-MJS Document 12 Filed 02109/12 Page 6 of 38 

1 Acts of Cong ress. 

2 18. PLAINTIFFS' claims' for declaratory and injunctive relief are authorized 

3 by 28 U.S.C. §§ 2201 and 2202. 

4 19. Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2) 

5 because a substan~ial part of the events or Qmissions giving rise to the claims' 

6 occurred in this district. 

7 PAJRTIES 

8 I. PlaUntiffs 

9 20. Plaintiff BARRY BAUER is a resident, property owner, and taxpayer of 

10 Fresno, California. Within the last five years, Plaintiff BAUER has lawfully 
, . .' 

11 purchased frrearms, including both handguns and long-guns, for which he has had 

12 to pay each of the Challenged Fees. Plaintiff BAUER intends to continue to 

13 purchase frrearms through an FFL in the future. 

14 21. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are , 

15 residents, property owners, and taxpayers of Fresno, California. Within the last five 

16 years, each has purchased multiple frrearms from both an FFL and a private party, 

17 through an FFL as required by Califo~a Penal Code § 26500 [12070]. These 
I 

18 transactions have consisted of both h~dguns and long-guns. Some of these 

19 transactions involved a single frrearm, while others involved multiple handguns 

20 (by way of private party transfers), multiple long-guns, and a combination of a 

21 handgun and a long-gun. Plaintiffs WARKENTIN and HACKER intend to 

22 continue their pattern of regularly purchasing fltearnis through an FFL in the 

23' future: . , 

24 22. For each of their transactions, Plaintiffs WARKENTIN and HACKER 

25 have paid all fees California requires for frrearm transfers described below. 

26 Accordingly, each of them has paid $?O in state fees for a transaction including a 

27 single handgun and a single long-gun, $46 for a transaction including two 
i 

28 handguns, and $25 for transactions involving a single frrearm or multiple long-
i . 
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1 guns.s Plaintiffs WARKENTIN and HACKER have had to pay the Challenged 

2 Fees multiple times in the same year, and, in some cases, the same month. Also, 

3 Plaintiffs WARKENTIN and HACKER have each had to pay California's $15 fee 

4 to obtain a Handgun Safety Certificate once within the last five years. 

5 23. Plaintiff NICOLE FERRY is a resident of Fresno, California. Within the 

6 last five years, Plaintiff FERRY has purchased handguns from an FFL for 

7 self-defense and target practice. For each of her transactions, Plaintiff FERRY has 

8 paid all "fees" California requires for frrearm transfers described below. Plaintiff 
I 

9 FERRY has had to pay California's fees for frrearm transfers more than once in the 

10 same year. Also, Plaintiff FERRY has had to pay California's $15 fee to obtain a 

11 Handgun Safety Certificate once within the last five years. Plaintiff FERRY 

12 intends to purchase firearms through an FFL in the future. 

13 24. Plaintiff LELAND ADLEY is a resident, property owner, and taxpayer of 

14 Fresno, California. Within the last five years, Plaintiff ADLEY has purchased 

15 multiple frrearms from both an FFL and a private party, through an FFL as required 

16 by California Penal Code § 26500 [12070], including both handguns and 

17 long-guns. 

18 25. For each of his transactions, P1a~tiff ADLEY paid all fees California 

19 requiresJor frrearm transfers describe1d below. Plaintiff ADLEY has had to pay 
I 

20 California's feesfor frrearm transfers multiple times in the same year. Also, 

21 ~laintiff ADLEY has had to pay California's $15 fee to obtain a Handgun Safety 
I 

22 Certificate once within the last five years. Plaintiff ADLEY intends to continue his 

23 pattern of regularly purchasing frrearms through an FFL in the future. 

24 26. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC. 

25 (hereafter "NRA") is a non-profit entity classified under section 501 (c)(3) of the 

26 

27 5 See OVERVIEW OF REGULATORY SCHEME, Section II. - "California 
Fees Imposed on Firearm Sales and Transfers" for an explanation and breakdown 

28 of each of these fee amounts. 

7 
3776



, 
" . Case 1:11-cv-01440-LJO-MJS Document 12 Filed 02/09/12 Page 8 of 38 

1 Internal Revenue Code and incorporated under the laws of New York, with its 

2 principal place of business in Fairfax,Virginia. NRA has a membership of 

3 approximately 4 million persons. The purposes ofNRA include protection of the 

4 right of law-abiding citizens to keep and bear firearms for the lawful·defense of 

5 their families, persons, and property, and from unlawful government regulations 

6 and preconditions placed on the exercise of that right. NRA spends its resources on 

7 each of those activities. NRA brings this action on behalf of itself and its hundreds 

8 of thousands of members in California, including Plaintiffs BAUER, 

9 WARKENTIN, ADLEY; and HACKER, who have been, are being, and will in the 
i 

10 future be subjected to DEFENDANTS' imposition of the Challenged Fees. 

11 27. Plaintiff CALIFORNIA RIFLE AND PISTOL ASSOCIATION 
1 

12 FOUNDATION ("CRP A FOUNDATION") is a non-profit entity classified under 

13 se9tion 501(c)(3) of the Internal Revenue Code and incorporated under California 

14 law, with headquarters in Fullerton, California. Contributions to the CRP A 
I. ,,' 

15 FOUNDATION are used for the direct benefit of Californians. Funds contributed 

16 to and granted by CRP A FOUNDATION benefit a wide variety of constituencies 

17 throughout California, including gun collectors, hunters, target shooters, law I " 

18 enforcement, and those who choose to own a firearm to defend themselves and 

19 their families. The CRP A FOUNDA T;ION spends its resources seeking to raise 

20 awareness about unconstitutional laws, defend and expand the legal recognition of 
. ! . 

21 the rights protected by the Second Anlendment, promote firearms and hunting 

22 safety, protect hunting rights, enhance marksmanship skills of those participating 
, 

23 in shooting sports, and educate the general public about firearms. The CRP A 

24 FOUNDATION supports law e~forcement and various charitable, educational, 

25 scientific, and other firearms-related public interest activities that support and 

26 defend the Second Amendment rights' of a1llaw~abiding Americans. 

27 28. In this suit, the CRPA FOUNDATION represents the interests of its many 

28 citizen and taxpayer members and members of its related association the Cali~ornia 

8 ...-.....---- ._---_-. ------ ._...--_--'---_.- ._---- ._--------------3777
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1 Rifle and Pistol Association who reside in California and who wish to sell or 

2 purchase firearms, or who have sold or purchased fIrearms, and have been charged 

3 fees imposed by the laws of the State of California associated with those 

4" transactions. These members are too numerous to conveniently bring this action 

5 individually. The CRP A FOUNDATION brings this action on behalf of itself and 

6 its tens of thousands of supporters in California, including Plaintiff BAUER, who 

7 have been, are being, and will in the future be subjected to DEFENDANTS' 

8 imposition of,the Challenged Fees. 

9 29. Plaintiff HERB BAUER SPORTING GOODS, INC., is a California 

10 corporation with its principal place of business in the County of Fresno, California. 

11 It is a licensed firearms dealer under both federal and California law (i.e., an FFL) 

12 that sells a variety of firearms, including both long-guns and handguns. California 

13 law requires Plaintiff HERB BAUER:to collect the Challenged Fees for DOJ, at 

14 DOJ's direction, from fIrearm transferees. Accordingly, Plaintiff HERB BAUER is 

15 injured by its being forced to facilitat~ DEFENDANTS' unlawful fee collection" 

16 activities. 

17 30. The individual PLAINTIFFS identified above are residents and taxpayers 

18 of California from the City and County of Fresno who have been required to pay 

19 the Challenged Fees in violation of their rights and applicable law. 

20 " 31. Each of the associational PLAINTIFFS identified above has individual 

21 members who are citizens and taxpayers of California, including in Fresno County, 

22 who h~ve an acute interest in purchasing firearms and do not wish to pay unlawful 

23 fees, taxes, or other costs associated with that purchase and thus have standing to 

24 seek declaratory and injunctive relief~o halt or reduce the imposition or charging 
, 

25 of unconstitutional fees. The interests~ of these members are germane to their 
" " , 

" I 

26 respective associations' purposes; and neither the claims asserted nor the relief 
i 

27 requested herein requires their members participate in this lawsuit individually. 

"28 / / / 
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1 ll. Defendants 

2 32. Defendant KAMALA HARRIS is the Attorney General of California. She 

3 is the chief law enforcement officer of California, and is charged by Article V, 

4 Section 13 of the California Constitution with the duty to inform the general public 

5 and to supervise and instruct local prosecutors and law enforcement agencies . 

6 regarding the meaning of the laws of the State, including the Challenged Fees, and 
, 

7 to ensure the fair, unifurm and consistent enforcement of those laws throughout the 

8 state. She is sued in her official capacity. 

9 33. Defendant STEPHEN LIND~EY is the Acting Chief of the DOJ Bureau 

10 of Firearms and, as such, is responsible for executing, interpreting, and enforcing 

11 the laws of the State of California - as well as its customs, practices, and policies -

12 at issue in this lawsuit. He is sued in his official capacity. 

13 34. Defendants HARRIS and LINDLEY (collectively "DEFENDANTS") are 

14 responsible for acJ.nllnistering and enforcing tEe Challenged Fees, are in fact 

15 presently enforcing the challenge provision against PLAINTIFFS, and will 

16 continue to enforce the Challenged Fees against PLAINTIFFS. 

17 35. The true names or capacities~ whether individual, corporate, associate or 

18 otherwise of the DEFENDANTS nam:ed herein as DOES 1-10, are presently 
I 

19 unknown to PLAINTIFFS, who therefore sue said DEFEND,ANTS by such 
I 
I 

20 fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition 

21 to show the true names, capacities, an4/or liabilities of DOE Defendants if and 

22 when they have b"een determined. 

23 OVERVIEW OF REGULATORY SCHEME 

24 I. Constitutional Provisions and Controlling Law 

25 36. The Second Amendment to the United States ~onstitution provides: "A 

26 well regulated militia, being necessary to the security of a free State, the right of . 

27 the people to keep and bear arms, shall not be infringed." U.S. Const. amend. II. 

28 37. The United States Supreme Court held in District of Columbia v. Heller, 

10 
"""'T'T"'O._"'" ................... ~......,....- __ ... _ .... i. ....... ~ ...... _ ...... '-..-. __ -r._ . ..-. __ .......... _~ .................... ___ ..... _____ ............ __ ..... __ 3779
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1 554 U.S. 570 (2008), that the Second ~endment of the United States Constitution 

2 protects an individual civil right to possess firearms for self-defense. 

3 38. The Court soon thereafter held in McDonald v. Chicago, 561 U.S. 3025 

4 (2010), that the Second Amendment is incorporated through the Due Process 

5 clause of the 14th Amendment to restrict state and local governments from 
I 

6 infringing on the individual right to keep and bears arms, and confirmed the right is 

7 a fundamental one. 

8 39. The right to keep and bear arms for self-defense implies a corresponding 

9 right to acquire fIrearms. See Ezell v. City o/Chicago, 651 F .3d 684, 704 (7th Cir. 

10 2011); see also Andrews v; State,50 Tenn. 165, 178,8 A. Rep. 8, 13 (1871) (cited 

11 approvingly in Heller at 614)~ 

12 40 .. In Cox v. New Hampshire, 3~2 U.S. 569 (1941), the United States 
i 

13 Supreme Court indicated that governrllent's authority to levy fees on the exercise 

14 of constitutional rights is limited. The Court held that fees charged for licenses to 

15 parade on public property, being protyct~d speech activity, can only.be of amounts 

16 necessary to "meet the ~xpense incident to the administration of the Act and to the 
; 

17 maintenance of public order in the matter licensed." Id. at 577 (emphasis added). 

18 Any additional charge above ~d beyond that rate would be invalid. 
! 

19 41. In Murdock v. Pennsylvania, 319 U.S. 105 (1943), the United States 

20 Supreme Court expounded on the principle it enunciated in Cox, holding "ra] state 

21 may not impose a charge for the enjoyment of a right granted by the federal 
I 

22 constitution" because "a person cannot be compelled to purchase, through a license 

23 fee or a license t~, the privilege freely granted by the constitution." ld. at 112. The 

24 Murdock Court qualified that general :rule by indicating that States may impose a 

25 fee when constitutionally protected activity is involved, but only if the fee is 

26 imposed "as a regulatory measure and calculated to defray the expenses of policing 
I 

27 the activities in question." It is not pepnissible, however, to impose "a flat license 

28 tax levied and collect.ed as a conditiot;l" to the "enjoyment of a right granted by the 
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1 Federal Constitution" and ''unrelated to the scope of the activities of [the fee 

2 payer]." Id. at 114. 

3 ll. California Fees Imposed on Firearm Sales and Transfers 

4 42. California confers discretion on DOJ to impose various fees - all of which 
I 

5 have a statutory cap - on fIrearm purchasers, which they must pay as a prerequisite 

6 to qualify for receiving a fIrearm. 

7 A. The Dealer's Record of Sale (DROS) Fee 6 

8 43. California Penal Code sections 28225(a)-(c) [formerly 12076(e)], 28230 

9 [12076(f)],28235 [12076(g)], and 28240(a)-(b) [12076(i)], establish the fees 
, . . 

10 associated with a DROS, and govern what the funds collected therefrom can be 

11 used for. 

12 

13 

14 

15 

44. Subdivision (a) of Penal Co~e section 28225 [12076(e)Jprovides: 

The [DOJ] may reguire the [FFL] to charge each fIrearm_purchaser a 
fee nbt to exceed fourteen dollars ($14), except that the :fee may be 
increased at a rate not to exceed any increase ill the California 
Consumer Price Index as compiled and reported by the Department of 
Industrial Relations. 

16 45. The use' of the "may" in subdivision (a) of Penal Code section 28225 
I 

17 [12076(e)] makes clear that DEFENDANTS are not required to charge the 
i 
I 

18 maximum fee amount allowed for by that statute, or to even charge any fee at all. 
I 

19 46. Penal Code section 28240(a) [12076(i)(1)] mandates that DOJ charge only 

20 one DROS fee for a single transaction on the same date for any number of fIrearms 

21 that are not handguns. This mearis regardless of the number of long-guns (i.e., rifles 

22 and shotguns) an individual purchases at one time, the DOJ charges one DROS fee 

23 for all of them. 

24 47. Penal Code section 28240(b) [12076(i)(2)], provides that, in a single 

25 

26 6 The fees DOJ charges pursuant to California Code of Regulations, Title 
27 11, Section4001, and Penal Code sections 28225(a)-(c) [12076(e)], 

I 

12076(f)(1)(B) [28230(a)(2)], discussed herein, shall be referred to as the "DROS 
28 fee" throughout. 

12 3781
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1 transaction on the same date for the delivery of any number ofhandguns;the DOJ 

2 must charge a reduced DROS fee for any additional handguns that are part of that 

3 same transaction. This means when an individual purchases more than one handgun 

4 at the same time, the DOJ charges the DROS fee in full for the fIrst handgun and a 
, 

5 reduced DROS fee for each additional handgun. 

6 48. Where an individual purchases a handgun and any number of long-guns at . 
, . 

7 the same time, DOJ charges the purctiaser a full DROS fee for each transaction. 

8 This means where a long-gun is purchased along with a handgun the purchaser 

9 must pay two full DROS fees, one for:the handgun and one for the long-gun ~ 

10 despite no separate DROS fee being required for additional long-gun purchases and 

11 only a reduced DROS fee being requited for each additional handgun. 

12 49. The DOJ promulgated California Code of Regulations, Title 11, section 

13 4001, increasing the cap on the DROS fee from $14 to $19 for the fIrst handgun or 

14 any amount of rifles Is hot guns in a single transaction, and capping the DROS fee 

15, for each additional handgun being purchased along with the fIrst handgun at $15. 
i 

16 50. Subdivision (b) of Penal Code section 28225 [12076(e)] further provides 

17 that "[t]he [DROS] fee shall be no m()re than is necessary to fund" the activities 
; 

18 enumerated at Penal Code section 28225(b)(1)-(II) [12076(e)(1)-(10)l 

19 51. Penal Code section 28225(b)(11) [12076(e)(10)] purports to authorize the 

20 DOJ to use revenues from the DROS fee to fund "the estimated reasonable costs of 

21 [DOJ] frrearms-related regulatory and enforcement activities related to the sale, 

22 purchase, possession, loan, or transfer offrrearms." 

23 52. Prior to January 1,2012, section 28225(b)(i 1) [12076(e)(10)] did not 

24 provide for expenditure of DROS fee revenues on the mere "possession" of. 

25 fuearms. But the Legislature amended that section during the 2011 Legislative 

26 session to allow for such, based on its following purportedfmdings: 

. 27 SECTION 1. The Legislature fInds and declares all of the following: 

28 (a) California is the fIrst and only state in the nation to establish an 
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automated system for tracking handgun and assault weapon owners who 
might fall into a prohibited status. ' 

, 

(b) The California Department of Justice (DOJ) is required to maintain 
an online database, which is currently known as the Armed Prohibited 
Persons System, otherwise known as APPS, which cross-references all 
handgun and assault weapon owners across the state against criminal 
history. records to dete~e persons who have been, or will becotp.t?,. 
prohI~Ited trom possessmg a fIrearm subsequent to the legal acqUIsItIon 
or regIstratIOn of a fIrearm or assault weapon. 

(c) The DOJ is further required to provide authorized law enforcement 
agencies with inquiry capabilities and investigative assistance to 
determine the prohioition status of a person of interest. 

(d) Each day, the list of armed prohibited persons in California grows 
by about 15 to 20 peo:QJe. There are currently more than 18,000 armed 
prohibited p'ersons in Califoinia. Collectively, these individuals are 
believed to be in possession: of over34,000 handguns and 1,590 assault 
weapons. The !l1egal possession of these fIrearms presents a substantial 
danger to public safety. ' ' , 

(e) Neither the DOJ nor local law enforcement has suffIcient resources 
to confIscate the enormous backlog of weapons, nor can they keep up 
with the daily influx of newly proliIbited persons. 

(f) A Dealer Recordof~ale fe~ is i~post?d:upon every: sal.e or transfer 
of a fIrearm by a, dealer In CalIforma. EXIstmg law authorIZes the DOJ to 
util.iz~ .these funds for fIrearms-related regulatory and enforcement 
actIVItIes reiated to the sale,:purchase, loan, or transfer of fIrearms 
pursuant to any provision listed in Section 16580 of the Penal Code, but 
not expressly for the enforcement activities related to possession. 

(g) Rather than placing an additional burden on the taxpayers of 
18 California to fuiid enhanced enforcement of the existing armed prohibited 

, persons pro~am, it is the intent of the Legislature in enacting tills 
19 measure to allow the DOJ to utilize the Dealer Record of Sale Account 

for the additional, limited purpose of funding enforcement of the Armed 
20 Prohibited Persons System. ' ' 

I ' 

21 53. Penal Code section 28230(a)(2) [12076(f)(I)(B)] provides for DOJ to also 
! ' ' 

22 use DROS fee revenues for "the actual processing costs associated with the 
I 

23 submission of a [DROS] to the [DOJ]'." 

24 54. Section 28235 [12076(g)] provides: 

25 

26 

27 

28 

All money received by the d~partment :Qursliant to this article shall 
be deposited in the Dealers' Record of Sale Special Account of the 
General.F~d, which is ~ereby created, to b~ available, upon 
appropnation by th~ LegIslature,: for expendIture by the 
cfepartment to offset the costs incurred pursuant to any of the 
fonowing: ' 
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a 111is article. 
Section 18910. 

c Section 27555. 
d Subdivisions (d) and (e) :of Section 27560. 
e Article 6 (commencing with Section 28450). 

Section 31110. . 
g) Section 31115. . 
h) Subdivision (a) of Sectio,n 32020. 
i) Section 32670. 
.) Section 33320. : 

7 55. The reference to "this article" in section 28235 means Article 3 of 

8 Chapter 6 of Title 4 of Part 6 of the California Penal Code (beginning at 

9 section 28200 and ending with section 28250), which includes the section 

10 providing for imposition of the DROS fee. 

11 56. The activities covered in the Penal Code sections referenced by section 

12 28235 [12076(g)] include: (1) inspections of "Destructive Device" Permit-Holders 

13 (Cal. Penal Code § 18910 [12305(f)-(g)]); (2) the California FFL Check Program 
I 

14 (Cal. PenalCode § 27555 [12072(f)(1)]); (3) a public education program pertaining 

15 to importers of personal handguns (Cal. Penal Code § [27560(d)-(e)]) 

16 [12072(f)(2)(D)]; (4) the Centralized List of Exempted FFLs (Cal. Penal Code § 

17 28450, et seq. [12083]); (5) inspections of "Assault Weapon" Permit-Holders (Cal. 
! • 

18 Penal Code § 31110 [12289.5]); (6) p}lblic education program regarding 

19 registration of "assault weapons" (Cal. Penal Code § 31115 [12289]); (7) retesting 

20 of handguns certified as "not unsafe" (Cal. Penal Code § 32020(a) [12131(c)]); (8) 

21 inspections of Machine Gun Permit-Holders (Cal. Penal Code § 32670 [12234]); 

22 and (9) inspections of Short-Barreled ,Long Gun Permit-Holders (Cal. Penal Code § 

23 33320 [12099]). 

24 57. Pursuant to statute, revenue from the DROS fee is supposed to be 
i ' 

25 deposited into the DROS Special Account of the General Fund ("DROS Special 

26 

27 

28 

15 
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1 Account"). Cal. Penal Code § 28235 [12076(g)].7 

2 B. Firearms Safety and Enfo~cement Special Fund Fees 

3 

4 

5 

6 

7 

8 

9 

10 

11 

58. California Penal Code section 28300(a)-(b) [12076.5(a)] provides: 

. (a) The Fireartns Safety arid Enforcement Special Fund is hereby 
established in the State Treasury and shall be administered by the [DOl]. 

(b) Notwithstanding Section 13340 of the Government Code, all moneys 
in the fulld are continuously appropriated to the [I?OJ], without regard to fiscal 
years, for the purpose of implementing and enforcin~the provisions of Article 
2 (commencing with Section 31610) of Chctpter 4 of Division 10, enforcing 
Section 830.95A Title 2 (commencing with S-ection 12001) of Part 4, Sections 
16000 to 1696u [12070(c)(2)1 inclusive, Sections 16970'[12277] to 17230 
[12650], inclusive, SectIOns f7240 rI2401] to 21390 [12028(a)], inclusive

h and Sections 21590 [12028(a)] to 34370 [12078(a)(5)], inclusive, and for t e 
establishment, maintenance, and upgrading of eqUIpment and services ' 
necessary for firearms dealers to comply with Aitic1e 2 (commencing with 
Section 28150 [12077(g)]). : . 

59. Th~ "provisions of Article. 2" mentioned in Section 28300(b) concern the 
12 

Handgun Safety Certificate Program ,discussed below) pro~ided for in sections 
13 

14 

15 

31610 [12800], etseq. 

60. California Penal Code section 830.95 mentioned in Section 28300(b) 

prohibits picketing while wearing the uniform of a peace officer. 
16 

17 
61. Title 2 (commencing with Section 12001) of Part 4 concerns sentence 

enhancements for convictions of firearm related crimes. 
18 

62. The provisions ranging betwyen Section 16000 and 34370 [12078(a)(5)] 
19 I 

mentioned in section 28300(b) as activities funded by the Firearms Safety and 
20 

Enforcement Special Fund, include all manner of laws regulating "deadly 
211 

22 

23 

weapons," including not only handguns and long-guns, but also ''unsafe 

7 DEFENDANTS deposit (and;commingle) funds collected from some 
24 additional fees - for special firearm licensing and'1111scellaneous services (see e.g" 
25 Cal. Penal Code §§ 30900-30905 [12285(a),(b )]), concealed weapon permit 

applications and Cal. Pen. Code § 26~90(a)-(b) [12054]), "Assault Weapon" . 
26 Permits - into the DROS Special Acc9unt. The validity of those fees is not at 
27 issue, here; rather, what is at issue is whether DEFENDANTS spend revenues 

from the Challenged Fees on regulatmg the activities those other fees are collected 
28 for. PLAINTIFFS contend that DEFENDANTS are improperly doing so. 
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. I , 

1 ·handguns," machine guns, "assault weapons," destructive devices, ammunition, 
, 

2 boobytraps, body armor, tear gas, siler-cers, switchblade lmives, and "less lethal 

3 devices." 

4 63. The Firearms Safety and Enforcement Special Fund is funded by 

5 revenues generated from two separate fees charged to fIrearm purchasers. 

6 1. The $5 Fee 

7 

8 

9 

10 

64. California Penal Code Section 28300(c) [12076.5(b)] provides: 

(c) The [DOJ] may require fIrearms dealers to charge each person who 
obtains a fIrearm a fee not to exceed fIve dollars ($5) for each transaction. 
Revenues from this fee shall be deposited in the Firearms Safety and 
Enforcement Special Fund.; . 

11 65. Section 28300 [12076.5] do~s not require theDOJ to charge the maximum 

12 amount authorized under that statute (i.e., $5), or to even charge any fee at all. 

13 2. The Handgun Safety Certificate Exam Fee ($15) 

14 66. A would-be handgun purchaser must obtain a Handgun Safety CertifIcate 

15 ("HSC") before a handgun may be legally received. Cal. Penal Code § 31615. 

16 67. To obtain an HSC, a certifIeg instructor (us'!lally the FFL) administers a 

17 test for which the certifIed instructor is charged up to fIfteen dollars ($15) by the 

18 DOJ. 8 The $15 fee ("HSC Exam fee") is generally charged ~o the exam taker by the 

19 FFL, as allowed by law. 

20 68. Upon passage of the test, an individual receives an HSC, which is valid 

21 for fIve (5) years, meaning an HSC holder can purchase handguns throughout the 

22 5-year period the HSC is valid without retaking the test or repaying the HSC Exam 
I 

23 Fee. Once the HSC expires (after 5 years) the person w{)uld have to pay the HSC 

24 Exam Fee and pass the exam again before the person could purchase or receive a 

25 handgun. 

26 69. Funds collected from the HSC Exam Fee are placed in the Firearms Safety 

27 

28 
8 (Cal. Pen. Code § 31650(c) [12805(e)J) 
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1 and Enforcement SpecialFund. See Cal. Pen. Code § 31650(d) [12805(f)]. , 

2 70. Section 31650(c) [12805(e)]? the statute conferring authority on DOJ to 

·3 charg~ the HSC Exam fee, does not r~quire the DOJ charge the maximum amount 
. " 

4 authorized under that statute, or to even charge any fee at all. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 all. 

18 

19 

20 

c. Firearm Safety Account Fee ($1) 

71. Penal Code section 23690 [12088.9] provides: 

, (a)(1) The Department of Justice may require each dealer to charge each 
fIrearm purchas~r or transferee a fee not to'exceed one dollar ($1) for each 
fIrearm transactIOn. " 

(2) The fee shall be for the p~ose of supporting department program 
costs related to this act, including tEe establis!J..!llent, maintenance, and . 
upgrading of related database systems and publIc rosters. 

(b)(l) There is hereby created within the General Fund the Firearm Safety 
Account. ' 

, 

(2) Revenue from the fee imposed b_y subdivision ( a) shall be deposited 
into the Firearm Safety Account and shall be available for expenditure by the 
Department of Justice upon appr~priation by the Legislature. 

, (3) Expenditures from the Firearm Safety Account shall be limited to 
program expenditures as defIned by subdivisIOn (a). 

72. There is no provision in California law requiring DOJ to charge this fee at 

D. Legislative History of the DROS Fee and Management of the DROS 
Special Account ' , 

73. The origins of the DROS system and its related fees are believed to go 

21 back to sometime in the 1920s. 

22 74. The amount of a DROS fee in and around the year 1990 was $4.25. See 

23 S.B. 670, 1995-1996 Leg. Sess. (Cal. 1995) (as introduced Feb. 22, 1995). 

24 75. By 1995, the DROS fee had balloonyd to $14.00, an increase of greater 
I 
I 

25 than 300 percent in less than fIve years. Id. 

26 76. In 1995, the California Legislature passed Senate Bills 670 and 671 to cap 

27 the rate for a DROS fee at $14.00, with increases "at 'a rate not to exceed any 

28 increase in the California Consumer Price Index." That amendment is reflected in 
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! . . 
1 Penal Code section 28225(a) [12076(~)] described above. 

2 77. Senate Bill 670 (1995-1996 Reg. SesS. (Cal. 1995) (as enacted) further 

3 prohibited the DOJ from using the fee to "directly fund or as a loan to fund any 

4 program not specified." 

5 78. In the following years, a trend of appropriating DROS fee revenues to pay 

6 for additional activities unrelated to the clearance of the purchaser to buy a firearm 

7 or register handguns emerged. A seri~s of bills passed that allowed monies in the '. 

8 DROS Special Account to pay for the: ever-expanding list of programs and services 

9 found at section 28235 [12076(gJ]. I 

10 79. For example, Assembly Bill ;2080 (2002) established a program to address 
I 

11 illegal firearms trafficking and authorized its funding from the DROS Special 
I 

12 Account. See Penal Code §§ 27555 [12072(f)(1)], 28235 [12076(g)]. 
t 

13 80. Assembly Bill 2580 (2002) specifically amended section 28235 

14 [12076(g)] to authorize funding from the DROS Special Account for the 
, 

15 inspections of several classes of dangerous weapon permit-holders. See Cal. Penal 

16 Code §§ 28235 [12076(g)], 12099 [33320] [inspections of short-barreled long gun 
t 

17 permit-holders], 32670 [12234] [inspections of machine gun permit-holders], 

18 31110 [12289.5] [inspections of "assault weapon" permit-holders], 19000 
t 

19 [12305(f)-(g) [inspections of destructive devices permit-holders]. 

20 81. Assembly Bill 2902 (2002) ~pecifically amended section 28235 

21 [12076(g)] to authorize funding for the maintenance of the Centralized List of 
t 

22 Exempted FFLs and the re-testing of handguns deemed "not unsafe." See Cal. 

23 Penal Code §§ 28235 [12076(g)], 12083[28450et seq. ],32020 [12131(c)]. 

24 82. In 2001, Plaintiff NATIONAL RIFLE ASSOCIATION (NRA) requested 

25 the Office of California State Auditor ("CSA") to investigate the DOJ's operation . 

26 of the DROS program, believing that DROS Special Account funds were being 

27 misused. 

28 83. CSA responded to Plaintiff~'s request, stating that·an audit of the 
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1 DROS program could only be conducted by request from the Joint Legislative 

2 Audit Committee ("JLAC"). PlaintiffNRA then began working with members of 

3 the Legislature to prepare a request to JLAC for an audit. 

4 84. Before Assembly Bill 2080's fmal passage in 2002, the Office of . 

5 Legislative Counsel was asked by Senator Bill Morrow to opine on whether 

6 Assembly Bill 2080 authorized using DROS fee revenues, paid by individual 

7 firearms transferees, to support Assembly Bill 2080's purposes. 

8 85. While awaiting the Office of Legislative Counsel's response to that 

9 request, then Assemblyman (now Senator) Rod Wright sought information on the 

10 DROS Special Account from the DO~ and Legislative Analyst's Office from the 

11 Assembly Budget Committee. A week later, the Assembly Budget Subcommittee 

12 on State Administration ordered the DOJ to submit a report on the DROS Special 
: 

13 Account status. See 2002 Budget Act; Item 0820-001-0460. 
, 

14 86. The first report DOJ submitt~d to the Assembly Budget Subcommittee on 

,. 
21 . is necessary to reimburse designated program purposes and may not be 

I . 
22 used to fund any other program; , 

23 Nevertheless, section 28235! [12076(g)] identifies other purposes for 
I 

24 which funds in the DROS Special Accolll1t may be used; 

25 Under the rules of statutory construction, section 28235 [12076(g)] refers 

26 generally to money in the DROS Special Account, rather than specifically 

27 to the revenue from the section 282~5(a) [12076(e)] DROS fee; 
. . 

28 Because the DROS Special Account contains funds in addition to fees 
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1 obtained pursuant to 28225(b)(l)-(10) [12076(e)], the purposes of section 

2 28235 [12076(g)] may be a~complished without the use of 28225(a) 

3 [12076(e)] [DROS] funds; : 

4 Because Assembly Bill 2080 did not amend 28225(a)-(c) [12076(e)] to 

5 fund its new purposes, 28235 [1207 6(g)] could not be construed to 

6 .authorize the expenditure of DROS fees for any purpose not specified in 

7 28225(b) [12076(e)]; 

8 88. The Office of Legislative CQunsel's response provided its explanation on 

9 how it believed 28225(a)-(c) and 28235 [subsections (e) and (g) of section 12076, 

10 respectively] could coexist. Though the Office of Legislative Counsel explained 

11 how those sections could coexist, it did not say DO] was actually limiting 

12 expenditures in such a manner. 
, 

13 89. The DO] and the Legislative Analyst's Office then submitted a 

14 supplemental report on the status of the DROS Special Account to the Legislature 
. I 

I 

15 pursuant to the 2002 Budget Act, Item 0820-001-0460. That report summarized the 
, 

16 annual DROS Special Account revenl}es and expenditures, DROS-related 

17 programs, DROS application receipt Information, the fees then charged, and the 

18 average cost of processing each appliyation. Claiming that expert staff and 

19 necessary funding were unavailable, however, the report did not provide the 
I. .. 

20 necessary comprehensive examination into the DOl's fee structure to determine. 

2J whether the DROS fee was recovering actual costs oftheDROS program, or what 

22· aspects of it, or if adjustments to the amount of the fee were appropriate. DO] thus 

23 conceded that it was expending millions of dollars without information showing 
I • 

I 

24 that expenditures of funds from the DROS fee were legally authorized. . 

25 90. In 2003,Assembly Bill 161 :passed, removing the prohibition on using 

26 DROS fee revenues to "directly fund or as a loan to fund any program not. 

27 specified." AB 161 therefore allowed:DO] to use funds collected from firearm 

28 transactions for any "~egulatory and enforcement activit[y] related to the sale, 
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1 purchase, loan, or transfer of firearms" regardless or'whether the activity related to 

2 constitutionally allowable spending.9 

3 91. As Assembly Bill 161 made its way through the le~slative process, the 

4 bill's sponsor argued that it did not expand the use ofrevenues from the DROS fee, 

5 but merely clarified their use,10 

6 92. The Bill Analysis of Assembly Bill 161 also indicates the Legislature 

7 relied on the Legislative Counsel's opinion that DROS fee revenues could not be 

8 used to fund the activities mandated by Assembly Bill 2080. 

9 93. The enactment of section 28225(b)(11) [12076(e)(10)] expanded the 

10 scope of section 28225(a)-(c) [12076(e)], providing a "catch-all" to ensure that 

11 those programs (i. e., those sections li~ted in section 28235 [1207 6(g)]) could be 

12 supported by revenues from the DROS fee in the DROS Special Account. 

13 94. Noting that the DOl's previous reports lacked sufficient detail, on January 

14 26, 2004, Senator Morrow submitted a written request to the JLAC, seeking a 

15 formal audit of the DROS Special Account. That request was heard a month later. l1 

16 95. A year after Assembly Bill 161 passed and expanded the list of activities 
I 

17 that DROS funds could be spent on, the DOJ adopted California Code of 
, 

18 Regulations, title 11, section 4001, w~ich increased the cap on DROS Fees as 

19 described above in Paragraph 49. No support was provided by DOJ tying the $5 

20 

21 9 Found in current Penal Code section l2076(e)(10) [28225(b)(II)], which 
22 was further amended in the 2011 Legislative session by Senate Bill 819 as 

described below. ' 
23 

10 See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale 
24 

Special Account - Expanding Authorized Use - Appropriation to Fund Firearms 
25 Trafficking Prevention Act of 2002, at 10 (July 8, 2003) available at 
26 http://www.leginfo.ca.gov/pub/03-04lbill/asm/ab 0151-0200/ab 161 cfa 200307 

08 141850 sen comm.html (last visited Jan. 11,2012). 
27 

11 PLAINTIFFS have so far been unable to ascertain the vote or outcome of 
28 that February 24,2004 hearing, despite diligent efforts. 
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1 increase of the maximum fee (from $14 to $19) to the California Consumer Price 

2 Index to which DROS fee increases are statutorily limited, nor was any support 

3 provided by DOJ justifying the $15 fee as necessary to cover its costs relating to 

4 the sale of an additional handgun. 

5 96. California Code of Reguhitions, title 11, section 4001 remained in effect 

6 without any attempts by DOJ to amend it to raise or lower the DROS fee, until 

7 2010 when the DOJ issued a notice of proposed rulemaking stating its intent to 

8' lower the maximum fee allowed from $19 to tIle pre-2004 emergency regulation 

9 amount of$14. 

10 97. The 2010 initial statement of reasons concerning the proposed rule making 

11 indicated that "although the volume of DROS transactions has increased, the 
, 

12 average time spent on each DROS, and thus the processing cost, has decreased.,,12 

13 It also noted that "[t]he proposed regulations [would] lower the current $19 DROS 

14 fee to $14, commensurate with the actual cost of processing a DROS." (emphasis 

15 added). 13 
. . 

16 98. Ultimately, the 2010 proposed rulemaking was not adopted, thereby 

17 allowing DOJ to continue obtaining a~ invalid windfall from DROS fee revenues 

18 to fund present and future government activities. 
I • 

19 99. After rejection of the proposed decrease in the DROS fee, PlaintiffNRA 

20 sul:nnitted a request under the Califonpa Public Records Act to the DOJ Bureau of 
, 

21 Firearms, seeking all writings constitUting, referring or relating to (1) the DOJ's 

22 policies and procedures for the handlipg and management of the DROS Special 

23 Account since January 1,2000, and (2) a detailed accounting of the DROS Special 

24 Account for the same period. 

25 
26 12 Cal. Dept. of Justice, Initial Statement of Reasons concerning Proposed 

DROS Fee Regulations (2010), available at 
27 http://ag.ca.gov/firearms/regsIDROSisor.pdf(last visited Jan. 11, 2012). 

28 
13 ld. 

\ 
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