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DATE

10/16/2013
02/17/2015

02/17/2015

02/17/2015

02/17/2015

03/06/2015

04/06/2015

04/14/2015

04/14/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME 1
Petition for Writ of Mandate

Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum of Points and Authorities in Support

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Respondents’ Answer to Complaint for Declaratory
and Injunctive Relief and Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Su]plgort of
Reply in Support of Motions to Compel Further
Responses to }1) Request for Admissions, Set One,
and (2) Form Interrogatories, Set One, Both
Propounded on Defendants Kamala Harris and
Stephen Lindley

PAGE

26
48

61

139

152

230

238

255

266
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DATE

04/20/2015

05/01/2015

05/01/2015

05/04/2015

05/04/2015

05/04/2015

05/04/2015

05/05/2015

05/11/2015

05/19/2015

05/19/2015

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Stipulation and Joint Application Re: Expedited
Dispute Resolution Procedure Re: Documents
Withheld Under Privilege Claims in Response to
Plaintiffs’ Requests for Production of Documents
(Set One), Propounded on Defendants Kamala
Harris and Stephen Lindley; Order

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Memorandum of Points and
Authorities in Support of Motion for Judgment on
the Pleadings

VOLUME II

Brief in Support of Request for Production of
Withheld Documents via Expedited Disputed
Resolution Procedure; [Proposed] Order

Declaration of Scott M. Franklin in Support of
Request for Production of Withheld Documents via
Expedited Disputed Resolution Procedure

Defendants’ Brief Regarding In Camera Discovery
Proceeding

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera Discovery
Proceeding

Corrected Plaintiffs’ Brief in Support of Request for
Production of Documents via Expedited Dispute
Resolution Procedure

Plaintiffs’ Reply to Defendants’ Brief Regarding In
Camera Discovery Proceedings

Plaintiffs’ Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

PAGE

274

276

279

317

327

372

390

395

404

408

421
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DATE

05/29/2015

06/01/2015

06/02/2015

07/20/2015
08/07/2015

08/07/2015
08/31/2015

12/30/2015

01/22/2016

01/22/2016

01/22/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Ruling on Request for Production of Withheld
Documents via Expedited Dispute Resolution
Procedure

Plaintiffs’ Request for Judicial Notice in Support of
Opposition to Defendants’ Motion for Judgment on
the Pleadings

Order After Hearing

Plaintiffs’ Supplemental Brief in Response to Order
of July 20, 2015

Defendants’ Supplemental Brief

Ruling After Additional Briefs; Motion for
Judgment on the Pleadings, Motion to Compel
Additional Responses to Form Interrogatories, and
Motion to Compel Further Responses to Request
for Admissions

First Amended Complaint for Declaratory and
Injunctive Relief and Petition for Writ of
Mandamus

Stipulation Re: Expedited Dispute Resolution
Procedure Regarding Disputed Discovery
Responses Previously Deemed Moot and Renewed
Motions Currently Scheduled for Hearing on
February 19, 2016

VOLUME III

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Request
for Admissions, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Requests for Admissions, Set One, Propounded on
De%endants Kamala Harris and Stephen Lindley

PAGE

509

518

523

528
533

539
547

551

579

612

620
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DATE

01/22/2016

01/22/2016

01/25/2016

01/25/2016

01/29/2016

04/20/2016

04/20/2016

04/25/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Renewed Motion and Renewed
Motion to Compel Further Responses to Form
Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley;
Memorandum in Support Thereof

VOLUME IV

Declaration of Scott M. Franklin in Support of
Renewed Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded on
Defendants Kamala Harris and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Request for Admissions, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to Compel
Further Response to Form Interrogatories, Set
One, Propounded on Defendants Kamala Harris
and Stephen Lindley

Respondents’ Answer to First Amended Complaint
and Petition for Writ of Mandamus

Joint Statement Identifying Specific Discovery
Requests at Issue Re: Expedited Dispute
Resolution Procedure Regarding Disputed
Discovery Responses Previously Deemed Moot and
Renewed Motions

VOLUME V

Appendix of Discovery Request and Disputed
Responses Thereto Re: Joint Statement Concerning
Renewed Discovery

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Requests for Production, Set
Three, Propounded on Defendants Kamala Harris

and Stefphen Lindley; Memorandum in Support
Thereo

PAGE

805

840

1025

1058

1084

1093

1138

1145
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DATE

04/25/2016

04/25/2016

04/25/2016

04/25/2016

04/25/2016

05/31/2016

10/17/2016

10/17/2016

10/17/2016

10/21/2016

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Request
for Production of Documents, Set Three
Propounded on Defendants Kamala Harris and
Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Request
for Production, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Plaintiffs’ Notice of Motion and Motion to Compel
Further Responses to Special Interrogatories, Set
Three, Propounded on Defendants Kamala Harris
and Stephen Lindley

Plaintiffs’ Request for Judicial Notice in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three, Propounded on
Defendants Kamala Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Motion to Compel Further Responses to Special
Interrogatories, Set Three Propounded on
Defendants Kamala Harris and Stephen Lindley

Ruling on Submitted Matter: Renewed Motion to
Compel Additional Responses to Form
Interrogatories, and Motion to Compel Further
Responses to Request for Admissions

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of Stephen Lindley in Support of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Declaration of David Harper in S_utpport of
Defendants’ Opposition to Plaintiffs’ Motions to
Compel

Reply in Response to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

PAGE

1166

1171

1206

1224

1228

1273

1281

1296

1301

1308
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DATE

10/21/2016

10/21/2016

11/04/2016

03/15/2017

05/24/2017

06/08/2017
06/12/2017

06/13/2017

06/13/2017

06/13/2017

06/13/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen Lindley
in Support of Defendants’ Opposition to Plaintiffs’
Motions to Compel

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Reply to Defendants’ Opposition to
Plaintiffs’ Motions to Compel

Stipulation Re: Bifurcation and Setting Partial
Merits Hearing; Order

Amended Stipulation Re: Bifurcation and Setting
Partial Merits Hearing; Order

Second Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Stipulation and Order Re: Bifurcation

Notice of Motion for Adjudication of Plaintiffs’ Fifth
and Ninth Causes of Action Pursuant to the
Bifurcation Order of November 4, 2016

Notice of Motion and Motion for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Pursuant to the Bifurcation Order of November 4,
2016

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

VOLUME VI

Memorandum of Points and Authorities in Support
of Defendants’ Motion for Summary Adjudication
as to the Fifth and Ninth Causes of Action

Separate Statement of Undisputed Facts in

Support of Defendants’ Motion for Summary

ﬁdj.udlcatlon as to the Fifth and Ninth Causes of
ction

PAGE

1320

1331

1342

1350

1353

1357
1360

1363

1389

1418

1446
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DATE

06/13/2017

06/13/2017

06/14/2017

06/14/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

06/30/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
t(]) the Fifth and Ninth Causes of Action [Part 1 of
2

VOLUME VII

Declaration of Anthony R. Hakl in Support of
Defendants’ Motion for Summary Adjudication as
g]) the Fifth and Ninth Causes of Action [Part 2 of

VOLUME VIII

Declaration of Scott M. Franklin in Support of
Motion for Adjudication of Plaintiffs’ Fifth and
Ninth Causes of Action Pursuant to Bifurcation
Order of November 4, 2016

Plaintiffs’ Separate Statement in Support of Motion
for Adjudication of Plaintiffs’ Fifth and Ninth
Causes of Action Pursuant to Bifurcation Order of
November 4, 2016

VOLUME IX

Memorandum of Points and Authorities in Support
of Plaintiffs’ Opposition to Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Plaintiffs’ Separate Statement in Opposition to
Defendants’ Motion for Summary Adjudication

Plaintiffs’ Evidence in Opposition to Defendants’
Motion for Summary Adjudication; Declaration of
Scott M. Franklin in Support of Plaintiffs’
ngosition to Defendants’ Motion for Summary
Adjudication

Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for Adjudication

PAGE

1452

1663

1893

2148

2188

2210

2220

2241

2252
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DATE

06/30/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

07/21/2017

08/03/2017

08/09/2017

10/12/2017

10/12/2017

10/12/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Declaration of Anthony R. Hakl in Suo{)port of
Opposition to Plaintiffs’ Motion for Adjudication of
the Fifth and Ninth Causes of Action

Reply in Support of Plaintiffs’ Motion for
Adjudication of Fifth and Ninth Causes of Action

Request for Judicial Notice in Support of Plaintiffs’
N%(Xion for Adjudication of Fifth and Ninth Causes
of Action

VOLUME X

Supplemental Declaration of Scott M. Franklin in
Sufpﬁort of Plaintiffs’ Motion for Adjudication of
Fifth and Ninth Causes of Action

Reply in Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and Ninth
Causes of Action

Defendants’ Response to Plaintiffs’ Additional
Material Facts

Tentative Ruling on Motions for Adjudication of
Plaintiffs’ Fifth and Ninth Causes of Action

Ruling on Submitted Matter: Motions for
Adjudication of Plaintiffs’ Fifth and Ninth Causes
of Action

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Request for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Request for Admissions (Set Three) Propounded
on Defendants Xavier Becerra and Stephen Lindley

PAGE

2275

2417

2432

2461

2492

2503

2508

2516

2527

2530

2548
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DATE

10/12/2017

10/12/2017

10/12/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/13/2017

10/23/2017

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Notice of Motion to Compel Additional
Responses to Special Interrogatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion to Compel Additional Responses
to Special Interrogatories (Set Four) Propounded

on Defendants Xavier Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of Motion to
Compel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Plaintiffs’ Amended Notice of Motion to Compel
Additional Responses to Request for Admissions
(Set Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Requests for Admissions (Set Three)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Plaintiffs Amended Notice of Motion to Compel
Additional Responses to Special Interrogatories
(Set Four) Propounded on Defendants Xavier

Becerra and Stephen Lindley and for Sanctions

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Motion for Sanctions Re: Defendants’
Responses to Special Interrggatories (Set Four)
Propounded on Defendants Xavier Becerra and
Stephen Lindley

Defendants’ Opposition to Plaintiffs’ Motions to
Compel

PAGE

2564

2567

2581

2597

2600

2603

2607

2610

2614
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DATE

10/27/2017

10/27/2017

11/03/2017

11/03/2017

01/30/2018

01/30/2018

02/20/2018

02/20/2018

03/01/2018
05/31/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL

DOCUMENT

Plaintiffs’ Reply in Support of Motions to Compel
Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Reply in Support of Motions
to 8ompel Additional Responses to: [1] Requests for
Admissions (Set Three) and [2] Special
Interrogatories (Set Four)

Tentative Ruling on Motions to Compel Additional
Responses to Request for Admission (Set Three),
Special Interrogatories (Set Four), and for
Sanctions

Ruling on Motions to Compel Additional Responses
to Request for Admission (Set Three), Special
Interrogatories (Set Four), and for Sanctions

Plaintiffs’ Opening Trial Brief

VOLUME XI

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

VOLUME XII

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief

Reply in Support of Plaintiffs’ Opening Trial Brief

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for Writ of
Mandamus

PAGE

2641

2655

2672

2677

2683

2744

2959

3023

3251
3278
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DATE

05/31/2018

06/11/2018

06/15/2018

06/15/2018

06/21/2018

08/21/2018

12/04/2018

12/04/2018

12/24/2018

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XIII

Declaration of Scott M. Franklin in Support of
Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive Relief
and Second Amended Petition for Writ of
Mandamus

Defendants’ Opposition to Plaintiffs’ Motion for
Leave to File a Second Amended Complaint

Plaintiffs’ Reply in Support of Motion for Leave to
File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Supplemental Declaration of Scott M. Franklin in
Support of Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus

Second Supplemental Declaration of Scott M.
Franklin in Support of Plaintiffs’ Motion for Leave
to File Second Amended Complaint for Declaratory
and Injunctive Relief and Second Amended Petition
for Writ of Mandamus

Order Regarding Reserved Hearing Date of August
24, 2018 (Plaintiffs’ Motion for Leave to File
Second Amended Complaint for Declaratory and
Injunctive Relief and Second Amended Petition for
Writ of Mandamus)

Plaintiffs’ Opening Trial Brief

VOLUME XIV

Declaration of Scott M. Franklin in Support of
Plaintiffs’ Opening Trial Brief

Defendants’ Opposition Brief

PAGE

3315

3373

3387

3402

3414

3419

3422

3478

3665
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DATE

12/24/2018

01/03/2019
03/04/2019

04/10/2019

04/10/2019
05/02/2019
06/04/2019
08/23/2019
10/08/2019

INDEX TO APPELLANTS’ APPENDIX

CHRONOLOGICAL
DOCUMENT

VOLUME XV

Declaration of Anthony R. Hakl in Support of
Defendants’ Opposition Brief; Exhibits A-P

Reply in Support of Plaintiffs’ Opening Trial Brief
Ruling on Submitted Matter Re: Petition for Writ

of Mandate and Complaint for Declaratory and
Injunctive Relief—Remaining Causes of Action

VOLUME XVI

Order on Plaintiffs’ First Amendment Petition for
Writ and Complaint

Judgment

Notice of Entry of Judgment or Order
Notice of Appeal (Unlimited Civil Case)
Appellants’ Notice Designating the Record

Notice of Filing of Designation and Notice to
Reporters to Prepare Transcripts

PAGE

3727

3955
3981

4023

4042
4044
4048
4052
4057
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INDEX TO APPELLANTS’ APPENDIX

VOL DATE
5 03/15/2017
16 08/23/2019
5 04/20/2016
2 05/04/2015
2 05/05/2015
6 06/13/2017
7 06/13/2017
12 02/20/2018
15 12/24/2018
9 06/30/2017
2 05/04/2015
5 10/17/2016

ALPHABETICAL

DOCUMENT

Amended Stipulation Re: Bifurcation and
Setting Partial Merits Hearing; Order

Appellants’ Notice Designating the Record

Appendix of Discovery Request and
Disputed Responses Thereto Re: Joint
Statement Concerning Renewed Discovery

Brief in Support of Request for Production

of Withheld Documents via Expedited

Bis uted Resolution Procedure; [Proposed]
rder

Corrected Plaintiffs’ Brief in Support of
Request for Production of Documents via
Expedited Dispute Resolution Procedure

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 1 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action [Part 2 of 2]

Declaration of Anthony R. Hakl in Support
of Defendants’ Opposition Brief

Declaration of Anthony R. Hakl in Support

of Defendants’ Opposition Brief; Exhibits A-

p

Declaration of Anthony R. Hakl in Support
of Opposition to Plaintiffs’ Motion for
Adjudication of the Fifth and Ninth Causes
of Action

Declaration of David Harper in Support of
Defendants’ Brief Regarding In Camera
Discovery Proceeding

Declaration of David Harper in S.u}oport of
Defendants’ Opposition to Plaintiffs
Motions to Compel

PAGE

1350

4052
1138

317

395

1452

1663

3023

3727

2275

390

1301

3715



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
8 06/14/2017
13 05/31/2018
1 02/17/2015
1 02/17/2015
5 04/25/2016
5 04/25/2016
2 05/19/2015
10  10/12/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Motion for Adjudication of Plaintiffs
Fifth and Ninth Causes of Action Pursuant
to Bifurcation Order of November 4, 2016

Declaration of Scott M. Franklin in Support
of Motion for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded

on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Request for Production, Set Three,
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Motion to Compel Further Responses to
Special Interrogatories, Set Three
Propounded on Defendants Kamala Harris
and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Opposition to Defendants’ Motion for
Judgment on the Pleadings

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

PAGE

1893

3315

61

152

1171

1228

421

2548
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INDEX TO APPELLANTS’ APPENDIX

VOL DATE
10 10/12/2017
10 10/13/2017
10 10/13/2017
11 01/30/2018
14 12/04/2018
5 10/21/2016
3 01/22/2016
4 01/22/2016

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Requests for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Motion for Sanctions Re:
Defendants’ Responses to Special
Interrogatories géet Four) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Opening Trial Brief

Declaration of Scott M. Franklin in Support
of Plaintiffs’ Re{oly to Defendants’
Opposition to Plaintiffs’ Motions to Compel

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Requests for Admissions, Set
One, Propounded on Defendants Kamala
Harris and Stephen Lindley

Declaration of Scott M. Franklin in Support
of Renewed Motion to Compel Further
Responses to Form Interrogatories, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley

PAGE

2581

2603

2610

2744

3478

1331

620

840

3717



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
1 04/14/2015
2 05/04/2015
5 10/17/2016
2 05/04/2015
1 05/01/2015
1 05/01/2015
5 06/13/2017
11 02/20/2018
14 12/24/2018
13 06/11/2018
1 04/06/2015
5 10/17/2016
10  10/23/2017

ALPHABETICAL

DOCUMENT

Declaration of Scott M. Franklin in Support
of Reply in Support of Motions to Compel
Further Responses to (1) Request for
Admissions, Set One, and (2) Form
Interrogatories, Set One, Both Propounded
on Defendants Kamala Harris and Stephen
Lindley

Declaration of Scott M. Franklin in Support
of Request for Production of Withheld
Documents via Expedited Disputed
Resolution Procedure

Declaration of Stephen Lindley in Sufpport
of Defendants’ Opposition to Plaintiffs
Motions to Compel

Defendants’ Brief Regarding In Camera
Discovery Proceeding

Defendants’ Memorandum of Points and
Authorities in Support of Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Judgment on the Pleadings

Defendants’ Notice of Motion and Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Defendants’ Opposition Brief

Defendants’ Opposition Brief

Defendants’ Opposition to Plaintiffs’ Motion
for Leave to File a Second Amended

Complaint

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

Defendants’ Opposition to Plaintiffs’
Motions to Compel

PAGE

266

327

1296

372

279

276

1389

2959

3665

3373

238

1281

2614

3718



INDEX TO APPELLANTS’ APPENDIX

VOL DATE
2 05/29/2015
10  07/21/2017
9 06/30/2017
2 08/07/2015
2 12/30/2015
4 04/20/2016
16  04/10/2019
6 06/13/2017
9 06/30/2017
1 02/17/2015
1 02/17/2015

ALPHABETICAL

DOCUMENT

Defendants’ Reply in Support of Motion for
Judgment on the Pleadings

Defendants’ Response to Plaintiffs’
Additional Material Facts

Defendants’ Response to Plaintiffs’ Separate
Statement in Support of Motion for
Adjudication

Defendants’ Supplemental Brief

First Amended Complaint for Declaratory
and Injunctive Relief and Petition for Writ
of Mandamus

Joint Statement Identifying Specific
Discovery Requests at Issue Re: Expedited
Dispute Resolution Procedure Regardin
Disputed Discovery Responses Previously
Deemed Moot and Renewed Motions

Judgment

Memorandum of Points and Authorities in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action

Memorandum of Points and Authorities in
Support of Plaintiffs’ Opposition to
Defendants’ Motion for Summary
Adjudication as to the Fifth and Ninth
Causes of Action

Motion to Compel Further Responses to
Form Interrogatories, Set One, Propounded
on Defendants Kamala Harris and Stephen
Lindley; Memorandum of Points and
Authorities in Support

Motion to Compel Further Responses to
Request for Admissions, Set One,
Propounded on Defendants Kamala Harris
and Stephen Lindley; Memorandum of
Points and Authorities in Support

PAGE

509

2503

2252

539
551

1093

4042
1418

2188

48

139
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INDEX TO APPELLANTS’ APPENDIX

VOL DATE
16  06/04/2019
16 05/02/2019
4 01/25/2016
4 01/25/2016
16  10/08/2019
5 06/13/2017
5 06/12/2017
9 06/30/2017
2 07/20/2015
16  04/10/2019
13 08/21/2018

ALPHABETICAL

DOCUMENT

Notice of Appeal (Unlimited Civil Case)
Notice of Entry of Judgment or Order

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Request for
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Defendants Kamala Harris and Stephen

Lindley

Notice of Errata Re: Declaration of Scott M.
Franklin in Support of Renewed Motion to
Compel Further Response to Form
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Defendants Kamala Harris and Stephen
Lindley
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Opposition to Plaintiffs’ Motion for
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Petition for Writ of Mandate

Plaintiffs Amended Notice of Motion to
Compel Additional Responses to Special
Interrogatories (Set Four) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions

Plaintiffs’ Amended Notice of Motion to
Compel Additional Responses to Request for
Admissions (Set Three) Propounded on
Defendants Xavier Becerra and Stephen
Lindley and for Sanctions

Plaintiffs’ Evidence in Opposition to
Defendants’ Motion for Summary
Adjudication; Declaration of Scott M.
Franklin in Support of Plaintiffs’ Opposition
to Defendants’ Motion for Summary
Adjudication

Plaintiffs’ Evidentiary Objections to the
Declarations of David Harper and Stephen
Lindley in Support of Defendants’
Opposition to Plaintiffs’ Motions to Compel

Plaintiffs’ Motion for Leave to File Second
Amended Complaint for Declaratory and
Injunctive Relief and Second Amended
Petition for Writ of Mandamus

Plaintiffs’ Motion to Compel Additional
Responses to Request for Admissions (Set
Three) Propounded on Defendants Xavier
Becerra and Stephen Lindley

Plaintiffs’ Motion to Compel Additional
Responses to Special Interrogatories (Set
Four) Propounged on Defendants Xavier
Becerra and Stephen Lindley

Plaintiffs’ Notice of Errata Re: Notice of

Motion to Compel Additional Responses to:
1] Requests for Admissions (Set Three) and
2] Special Interrogatories (Set Four)
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Plaintiffs’ Notice of Motion and Motion to
Compel Further Responses to Requests for
Production, Set Three, Propounded on
Defendants Kamala Harrls and Stephen
Lindley; Memorandum in Support Thereof

Plaintiffs’ Notice of Motion and Motion to
Compel Further Responses to Special
Interrogatories, Set Three, Propounded on

Defendants Kamala Harris an Stephen
Lindley

Plaintiffs’ Notice of Motion to Compel
Additional Responses to Request for
Admissions (Set Three) Propounded on

Defendants Xavier Becerra and Stephen
Lindley

Plaintiffs’ Notice of Motion to Compel
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Defendants Xavier Becerra and Stephen
Lindley

Plaintiffs’ Notice of Renewed Motion and
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Responses to Request for Admissions, Set
One, Propounded on Defendants Kamala
Harrls and Stephen Lindley; Memorandum
in Support Thereof

Plaintiffs’ Notice of Renewed Motion and
Renewed Motion to Compel Further
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Propounded on Defendants Kamala Harris
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Support Thereof

Plaintiffs’ Opening Trial Brief
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Plaintiffs’ Opposition to Defendants’ Motion
for Judgment on the Pleadings
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Requests for Admissions (Set Three) and [2]
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Support of Motion to Compel Further
Responses to Request for Production of
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Defendants Kamala Harris and Stephen
Lindley
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Harris and Stephen Lindley
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on Defendants Kamala Harris and Stephen
Lindley

Reply in Support of Plaintiffs’ Motion for
ﬁd]_udication of Fifth and Ninth Causes of
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Replfy in Support of Plaintiffs’ Opening Trial
Brie

Replfy in Support of Plaintiffs’ Opening Trial
Brie

Request for Judicial Notice in Support of
Plaintiffs’ Motion for Adjudication of Fifth
and Ninth Causes of Action

Respondents’ Answer to Complaint for
Declaratory and Injunctive Relief and
Petition for Writ of Mandamus

Respondents’ Answer to First Amended
Complaint and Petition for Writ of
Mandamus
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Second Supplemental Declaration of Scott
M. Franklin in Support of Plaintiffs’ Motion
for Leave to File Second Amended
Complaint for Declaratory and Injunctive
Relief and Second Amended Petition for
Writ of Mandamus

Separate Statement of Undisputed Facts in
Support of Defendants’ Motion for
Summary Adjudication as to the Fifth and
Ninth Causes of Action
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Documents Withheld Under Privilege
Claims in Response to Plaintiffs’ Requests
for Production of Documents (Set One),
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and Stephen Lindley; Order
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Attorney General of California
STEPAN A. HAYTAYAN
Supervising Deputy Attorney General
ANTHONY R. HAKL
Supervising Deputy Attorney General
State Bar No. 197335
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 210-6065
Fax: (916) 324-8835
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Exempt from Filing Fees Pursuant to
Government Code §6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

DAVID GENTRY, JAMES PARKER,
MARK MID LAM, JAMES BASS, and
CALGUNS SHOOTING SPORTS
ASSOCIATION,

Plaintiffs and Petitioners,

XAVIER BECERRA, in his official capacity
as Attorney General for the State of
California; STEPHEN LINDLEY, in his
official capacity as Director of the California
Department of Justice Bureau of Firearms;
BETTY T. YEE, in her official capacity as
State Controller, and DOES 1-10,

Defendants and Respondents.

Case No. 34-2013-80001667

DECLARATION OF ANTHONY R.
HAKL IN SUPPORT OF DEFENDANTS’

OPPOSITION BRIEF

Date: January 18, 2019

Time: 11:00 a.m.

Dept: 28

Judge: The Honorable Richard K.
Sueyoshi

Action Filed: October 16, 2013

Declaration of Anthony R. Hakl (34-2013-80001667)
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' DECLARATION OF ANTHONY R. HAKL

1.  Tam a Supervising Deputy Attorney General for the Office of the Attorney General in
the California Department of Justice located in Sacramento, California. I am the attorney of
record for defendants m this action. I make this declaration in support of defendants’ opposition
brief. I have personal knowledge of the facts stated in this declaration, and if called as a witness,‘
I could and would competently testify to them.

2. Attached as Exhibit A is a true and correct copy of plaintiffs’ initial complaint
filed in the federal case, Bauer v. Becerra.

3. Attached as Exhibit B is a true and correct copy of plaintiffs’ first amended
complaint filed in the federal case, Bauer v. Becerra.

4. Attached as Exhibit C is a true and correct copy of plaintiffs’ second amended
complaint filed in the federal case, Bauer v. Becerra.

5. Attached as Exhibit D is a true and correct copy of the cover pages and
appearances of counsel pages from the transcripts of the depositions of defendant Lindley in the
Bauer and Gentry litigation.

6. Attached as Exhibit E is a true and correct copy of the article:
https://www.ammoland.corn/2015/02/ca1ifornias-triggerman-chuck-michel/#axzzS71CPByf4 [as
of Feb. 13, 2018].

7. Attached as Exhibit F is a true and correct copy of excerpts from Plaintiffs’
Requests for Production of Documents (Set One) (May 14, 2014), and Plaintiffs’ Requests for
Production of Documents (Set Four) (Aug. 31, 2016).

8. Attached as Exhibit G is a true and correct copy of the civil docket for Bauer.

9. Attached as Exhibit H is a true and correct copy of:
https://nramemberscouncils.com/directory/listing/calguns-shooting-sports-
association?tab:rélated&view:grid&category:()&center=0%2C0&zoom=15 &is_mile=1&directo
ry_radius=20&sort=distance & p=7#sabai-inline-content-related [as of Feb. 13, 2018].

10. Attached as Exhibit [ is a true and correct copy of:

http://nramemberscouncils.com/directories/MC-directory/ [as of Feb. 13, 2018].
2

Declaration of Anthony R. Hakl (34-2013-80001667)
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11. Attached as Exhibit J is a true and correct copy of:

http://myemail.constantcontact.com/CALIFORNIA-ALERT-SYSTEM----- CALGUNS-GLOCK-

CHALLENGE-II-.html?s0id=1103432343344&aid=Chv1PODTq3U [as of Feb. 13, 2018].
12. Attached as Exhibit K is a true and correct copy of:

https://www.facebook.com/calguns/posts/402605069824860 [as of Feb. 13, 2018].

13. Attached as Exhibit L is a true and correct copy of: http://cgssa.org/about-us/ [as

of Feb. 13, 2018].

14. Attached as Exhibit M is a true and correct copy of:

hitps://firearmtraining.nra.org/become-an-instructor/ [as of Feb. 13, 2018].

15. Attached as Exhibit N is a true and correct copy of the chart titlg:d “DEALER
RECORD OF SALE TRANSACTIONS.” A copy of this publicly-available data is also available

at; hitps://oag.ca.gov/sites/all/files/agweb/pdis/firearms/forms/dros chart.pdf.

16. Attached as Exhibit O is a true and correct copy of a portion of defendants’
document production to plaintiffs in this case.

17. Attached as Exhibit P is a true and correct copy of an excel spreadsheet prepared
by DOJ expanding ﬁpon the DROS transaction information contained in Exhibit N. This
information is accurate to the best of my knowledge, information, and belief.

I declare under penalty of perjuiy under the laws of the,State of California that the

¢t
foregoing is true and correct. Signed and sworn to thjs—}‘ day of December, 2018, at

Sacramento, California.”

iv7i

'SA2013113332
13374705.doc

" Declaration of Anthony R. Hakl (34-2013-80001667)
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- Case 1:11-cv-01440-LJO-MJS  Document 2 Filed 08/25/11 Page 1 of 38

C. D. Michel - S.B.N. 144258

Hillary J. Green - S.B.N. 243221
Clinton B. Monfort - S.B.N. 255609 .
Sean A. Brady - S.B.N. 262007 . :
MICHEL & ASSOCIATES, P.C.

180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802 -
Telephone: 562-216-4444

Facsimile: 562-216-4445 - ;
Email: cmichel@michellawyers.com

Attdmeys for Piaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
FRESNO BRANCH COURTHOUSE |

BARRY BAUER, STEPHEN ) CASE NO.

WARKENTIN, NICOLE FERRY, |
LELAND ADLEY, JEFFREY | | -

HACKER, NATIONAL RIFLE ') COMPLAINT FOR DECLARATORY

ASSOCIATION OF AMERICA, ') AND INJUNCTIVE RELIEF |
INC., CALIFORNIA RIFLE PISTOL |
ASSOCIATION FOUNDATION, 1) 42 U.S.C. sections 1983, 1988

%({313 BAUER SPORTING GOODS R |

[

f Plaintiffs

VS, |
KAMAILA HARRIS, in Her Official :
Capac1Pr as Attorney General For the!
State of California; STEPHEN |
LINDLEY, in His Official Capacity
as Acting Chief for the California
]i)oepartment of Justice, and DOES 1- |

!
|
I
|

Defendants. |

PLAINTIFFS, by and through their undersigned attorneys, bring this
Complaint for Declaratory and Injuncﬁve.Relief against the above-named
Defendants, their employees, agents, and successors in office, and in support

théreof allege the following:
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]NTRODUCTION

1. When a would-be firearm purchaser wishes to obtain a firearmin - .
California, state law generally requlres the buyer to process the transaction through
a federally licensed California ﬁrearrh dealer (an “FFL”).

2. In deing so, the wculd-he purchaser must, among other things, fill out a
Dealer’s Record of Sale (“DROS”) fo}rm, the infonnation from which is used by the
California Department of Justice (“D;OJ”) to conduct an extensive backgfound |
check on the would-be purchaser before he or she can take possession of any'
firearm. . 3 . ; | |

3. California statutory law confe{rs on DOJ' the authority, subject to vsome _
discretion, to impose h:mltiple separa‘ie “fees” on the pmchasers of firearms. DOJ
imposes and collects these fees through firearm retallers and currently exercises
that discretion by charging firearm purchasers the maximum amounts prov1ded for‘
by certain statutes. . ; S |

4 PLAINTIFFS brmg this suit to challenge the constitutionality and legality
of the “fees” imposed under those sta'irutes and levied on the purchase or transfer of
ﬁrea;rms;‘ specifically, California Penal Code sections 12076(e) [Revised Penal
Code section 28255(a)-(c)], 12076.5 [28300(c)] 12088.9 [23690(a)], and 12805(e)
[3 1650(c)] (collectlvely, the “Challenged Fees™).? |

5. To some extent the amount oﬁ some “fees” are set at the discretion of, DOJ

but in all cases the “fees” are enforced and collected by DOJ through an FFL -

1 o
! DEFENDANTS, being sued in their official capacity as heads of the DOJ, and DOJ.

being under DEFENDANTS’ control all references to “DOJ” herein should be construed as a
reference to DEFENDANTS.

i
|

? Pursuant to the Legislature’s enactment of Assembly Concurrent Resolution 73
(McCarthy) 2006, which authorized a Non-Substantive Reorganization of California’s Deadly
Weapons Statutes, various California Penal Code sections will be renumbered, effective January
1, 2012. For convenience and ease of reference, the corresponding “renumbered” code section for
each referenced Penal Code section is provided in brackets. '
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' Case 1:11-cv-01440-LJO-MJIS Documdnt 2 Filed 08/25/11 Page 3 of 38

regulated by DOJ. % ‘
6. The accounts contalmng the revenues amassed from the Challenged Fees
which DOJ manages, run a multi- nnlhon dollar surplus even though constitutional
principles and governing law limit such government assessments to the reasonable
cost of regulatmg the actual activity on which the “fee is imposed (i.e., the
clearance of the firearm purchaser).
| ‘7. Each of the Challenged Fees unconstitutionally infringes on
PLAINTIFFS’ right to .keep and bear arms under the Second Amendment to the
United States Constitution. PLA]NTI];FFS and other lawful firearm purchasers are
subjected to these excessive “fees” as% a prerequisite to exercising a fundamental
right, and tl:re Windfall revenues from Zthe “fees” are used by DEFENDANTS to
finance state law enforcementactiviti:es unrelated to the regulation of the laWﬁll
purchase of firearms, or the clearance% of firearm purchasers.

8. For similar reasons, each of the Challenged “Fees” is not really a “fee” at

all, but an illegal tax enacted and imposed in violation of the California

' Constltutlon : .

9. PLAINT[FFS seek declaratory and injunctive relief to mvahdate and halt

DOJ’s current imposition of the Challenged Fees.
JURISDICTION and VENUE |

10. Jurisdiction of this action is l‘ounded on 28 U.S.C. §§ 1331, 1343, and
1367, in that tl]js action arises under'tlde Constitution and laws of the United States,
and under 28 U.S.C. § 1343(a)(3) and‘ 42 U.S.C. § 1983, in that this action seeks to
redress the deprivation, under color oif the laws, statutes, ordinances, regulations,
cuStoms, and usages of the State of Cal‘ifornia and politieal subdivisions thereof, of
rights, privileges, or immunities secured by the United States Constitution and by
Acts of Congress. | |

11. The Court has supplemental 3misdicﬁon over PLAIN TIFFS’_ state law

claims asserted herein under 28 U.S.C. § 1367 because such claims arise out of the
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Case 1:11-cv-01440-LJO-MJS Documenf 2 Filed 08/25/11 Page 4 of 38

same case or controversy as the federal claims.

12. PLAINTIFFS’ claims for declaratory and injunctive relief are authorized
by 28 U.S.C. §§ 2201 and 2202. ' | o

13. Venue in this judicial dlstnct is proper under 28 U.S.C. § 1391(b) because
a substantial part of the events or omissions g1v1ng rise to the claims occurred in
this district. f

PARTIES
I. Plaintiffs - |

14. Plaintiff BARRY BAUER 1s a re51dent property owner, and taxpayer of
Fresno, California. Within the last ﬂve years, Plalntlff BAUER has lawfully
purchased firearms, 1nc1ud1ng both handguns and long-guns.

15. Plaintiff BAUER is the “Respon51b1e Person’” on the Federal Firearms.
License of FFL Plaintiff HERB BAUER SPORTING GOODS, INC. As such,
Plaintiff BAUER is subjected to bemg fingerprinted and background checked by
the Federal Firearms Licensing Cente;r every three (3) years upon license renewal,

and annually subjected to_a:t least_onefadditional background check by California

|| DOJ to obtain a Certificate of Eligibihty, _ which the “Responsible Person” fcr a

licensed dealer must obtain to be on the Central List of Firearms Dealers (which is
required to sell firearms in Cahforma) and possibly a second background check as

part of his annual apphcatlon fora second-hand dealer permit.*

* ATF defines a “responsible person” as “a sole proprietor, partner, or anyone having the
power to direct the management, policies, and practices of the business as it pertains to firearms.
In a corporation this includes corporate officers, shareholders, board members, or any other
employee with the legal authority described above.” Bureau of Alcohol, Tobacco, Firearms and
Explosives Online - Firearms - How To - Become An FFL, http://www.atf.gov/firearms/how-to/
become-an-ffl.html (last visited Aug. 24, 2011); see also Instruction Sheet for ATF Form 7
(5310.12) (Application for Federal Firearms License) at # 10, available at

http://www .atf.gov/forms/download/atf-f-5310-12.pdf.
i ' :

* These background checks on Plainhff BAUER are in addition to the background check
on him by DOJ for the renewal of his permit to carry a concealed handgun, pursuant to California
Penal Code section 12050 every two years. |

3734
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16. Despite being so rhoroughly‘eheeked as a Responsible Person, for each of
his transactions, Plaintiff BAUER has still had to pay all “fees” California imposes
on firearm transfers. ‘

17. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are

residents, , property owners, and taxpajrers of Fresno, California. Within the last five

years, each has purchased multiple firearms from both an FFL and a private party, -

‘ through an FFL as requlred by Cahforma Penal Code § 12070 [26500] These

transactions have cons1sted of both handguns and long- guns Some of these
transactions involved a single ﬁrearm, while others involved multiple handguns
(by way of private party transfers), multlple long-guns, and a combination of a
handgun and a long-gun. | | |
18. For each of their transaetlons Plamtlffs WARKENTIN and HACKER
have paid all “fees” California requlres for firearm transfers described below.
Accordingly, each of them has paid $50 in state fees for a transacrjon including a
single handgun and a single 1ong-gunj, $46 for a transaction including two |
handguns, and $25 for transactions in;volying a single firearm or multiple long-
guns.’ Plaintiffs WARKENTIN and Ii—IACKER have had to pay the Challenged

Fees multiple times in the same year, and in some cases, the same month. Also,

‘within the last ﬁve years, Plaintiffs WARKENTIN and HACKER have each had to
pay California’s $15 fee to obtain a Handgun Safety Certificate.

19. Plaintiff NICOLE FERRY i 1s a resident of Fresno, California. Within the
last five years, Plaintiff FERRY has purchased handguns from an FFL for
self-defense and target practice. For each of her transactions, Plaintiff FERRY has

paid all “fees” ' California requires for ﬁrearm transfers described below. Plamtlff

FERRY has had to pay California’s fees for firearm transfers more than once in the

> See OVERVIEW OF REGULATORY SCHEME, Section II. B - “State Fees Imposed
on Firearm Sales and Transfers” for an explanation and breakdown of each of these “fee”
amounts. ’ : : ‘
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same year. Also within the last five years, Plaintiff FERRY has had to pay
California’s $15 fee to obtain a Handgun Safety Certificate. |

20. Plaintiff LELAND ADLEY is a resident, property owner, and taxpayer of
Fresno, California. Within the last ﬁve years, Plaintiff ADLEY has purchased
multiple firearms from both an FFL and a private party, through an FFL as required
by California Penal Code § 12070 [26500], including both handguns and
long-guns. |

21 For each of his transactions Plaintiff ADLEY paid all “fees” California
requires for firearm transfers described below. Plaintiff ADLEY has had to pay
California’s “fees” for firearm transfers multlple times in the same year. Also |
within the last five years, Plaintiff ADLEY has had to pay California’s $15 “fee” to
obtain a Handgun Safety Certlﬁcate ‘ |

. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC.
(hereafter ‘NRA”) is a non-profit assocnatlon incorporated under the laws of New
York, with its principal place of busmess in Fairfax, Virginia. NRA has a |
membership of approximately 4 m11110n persons. The purposes of NRA 1nclude
protection of the right of laW-abldlng citizens to keep and bear firearms for the
lawful defense of their families, persons and property, and from unlawful
government regulations and p_recondltlons placed on the exercise of that right.
NRA brings this action on behalf of i‘éself and its hundreds of thousands of
members in California, including Plamtlffs BAUER, WARKENTIN, ADLEY, and
HACKER, who are subjected to the Challenged Fees.

23. Plaintiff CALIFORNIA RIFLE AND PISTOL AS SOCIATION
FOUNDATION (“CRPA FOUNDATION”) is a non-profit entity class1ﬁed under
section 501(c)(3) of the Internal Revenue Code and meorporated under California °
law, with headquarters in Fullerton, Cahforma Contr,lbutlons to the CRPA
FOUNDATION are used for the dlreet benefit of Californians. Funds contributed
to and granted by CRPA FOUNDATION benefit a wide variety of constituencies
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1 || throughout California, including guﬁ collectofs, huntérs, target sh'ooter's,.law
2 || enforcement, and those who choose to own a firearm to defend themselves and
3 || their fannhes The CRPA FOUNDATION seeks to: raise awareness about.
4. unconstltutlonal laws, defend and expand the legal recogmtlon of the rights
5 || protected by the Second Amendment,:promote firearms and hunting safety, profect
6 hunﬁng rights, enhance marksmanshii) skills of thosé participating in shooting
7 .sports, and educate the general publicy about firearms. The CRPA FOUNDATION
8 || supports law enforcement and various charitable, educational, scientific, and other
9 || firearms-related public interest acﬁvities that sﬁpporf and defend the Second
10 || Amendment rights of all law-abiding Americans.
11 24. In this suit, the CRPA FOUNDATION represents the interests of its many
12 || citizen and taxpayer members and members of its related association the California
13 || Rifle and Pistol Association who reside in California and who wish to sell or
14 || purchase ﬁr;éarms,l or who have sold or purchased firearms, and have been charged
15 f‘fee.s” imposed by the laws of the St;ml:e of California associated with those
16 |{ transactions. These members are t00 lgiumerous to conveniently bring this action
17 || individually. The CRPA FOUNDATIbN and the individuals whose interests are
18 represented by the CRPA FOUNDA’I“;ION have Beén, are being, and will in the
19 || future bé affected by DEFENDAN TS’ imposition of these “fees.”
20 25. Plaintiff HERB BAUER SPORTING GOODS, INC., is a California
21 || corporation with its principal place of business in the County of Fresno California.
22 || It is a licensed firearms dealer under both federal and California law (i.e., an FFL)
23 || that sells a variety of firearms, 1nclud1ng both long-guns and handguns. California
24 || law requlres Plaintiff HERB BAUER to collect the Challenged Fees for DOJ, at
25 || DOJ’s du'ectlon, from firearm transferees. Accordingly, Plaintiff HERB BAUER is
26 || injured by its being forced to facilitaté DEFENDANTS’ unlawful “fee” collection
27 || activities. : | '
28 26. The individual PLAINT [FFS identified above are citizens and taxpayers
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of California from the City and Counfy of Fresno who have been required to pay
the Challenged Fees in violation of thyeir rights and applicable law.

27 . Each of the associational PLAIN TIFFS identified above has individual
members who are citizens and taxpayers of California, including in Fresno County,
who have an acute interest in purchasfing’ﬁreanns and do not wish to pay unlawful
fees, taxes, or other costs associated ‘vaith that purchase and thus have standing to
seek deelaratory and injunctive relief fo halt or reduce the imposition or charging
of unconstitutional fees or taxes. The interests of these members are germane to -
their respective associations’ purposes and neither the claims asserted nor the
relief requested herein requires their members participate in this lawsuit
individually. ;

II. Defendants ;

28. Defendant KAMALA HARRIS is the Attorney General of California. She

is the chief law enforcement officer of Celifomia, and is charged by Article V,

Section 13 of the California Constitution with the duty to inform the general public

{l and to supervise and instruct local prosecutors and law enforcement agencies

regarding the meaning of the laws of fhe State, including the Challenged Fees, and
to ensure the fair, uniform and cons1stent enforcement of those laws throughout the
state. She is sued in her official capa01ty |

29. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau
of Firearms and, as such, is responsible for executing, interpreting, and enforcing
the laws of the State of California — as well as its customs,préctices, and policies —
at issue in this lawsuit. He is sued in ﬁis official capacity. |

30. Defendants HARRIS and LINDLEY (collectively “DEFENDANTS”) are

|| responsible for administering and enforcing the Challenged Fees, are in fact

presently enforcing the challenge provision against PLAINTIFFS, and will
continue to enforce the Challenged Fees against PLAINTIFFS.

'31. The true names or capacities, whether individual, corporate, associate or
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otherwise of the DEFENDANTS named herein as DOES 1-10, are presently

unknown to PLAINTIFFS, who therefore sue said DEFENDANTS by such

fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition

to show tne true names, capacities, and/or liabilities of DOE Defendants if and |

when they have been determmed - | |
OVERVIEW OF REGULATORY SCHEME

I.  Constitutional Provisions

32. The Second Amendment to the United States Constitution provides: “A
well regulated militia, being necessary to the security of a free State, the right of
the people to keep and bear arms shali not be infringed.” U.S. Const. Amend. IL

33. The Umted States Supreme Court recently held in District of Columbza V.
Heller, 554 U.S. 570 (2008), that the Second Amendment of the United States
Constitution protects an individual ClVll right to possess firearms for self-defense.

34, The Court soon thereafter heild in McDonald v. Chicago, 130 S. Ct. 3020
(2010), that the Second Amendment 1s incorporated fhrough the Dué Process
clause of the 14th Amendment to restrlct state and local governments from
infringing on the md1v1dual right to keep and bears arms, and made clear the right
is a fundamental one. ,

35 ‘Several courts, including a panel of the Ninth C1rcu1t Court of Appeals in
Nordyke V. ng, 664 F.3d 776 (9th Cir. 2011), have concluded that the right to
keep and bear arms for self-defense in1p1ies a corresponding right to acquire
firearms. See also Ezell v. City ofChilcago 2011 WL 2623511, *14 (July‘6 2011}).

36. In Cox v. New Hampshire, 312 U.S. 569 (1941), the United States
Supreme Court held that fees levied on regulated speech activities must be only of
amounts necessary to “meet[] the expense incident to the administration of the Act
and to the maintenance of pnblic orddr in the matter licensed.” (emphasis added.)
Any additional charge above and beyond that rate would be invalid.

37, In Murdockv. Pennsylvania, 319 U.S. 105 (1943), the United States
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Supreme Court clarified the bounds of the Cox holding, indicating that when
constitutiohally protected activity is bieing regi;latéd, States'may impose a fee only
“as a regulatory measure and calculatc!ad‘to defray the expenses of policing the
activities in question.” It is not permiésible to impose “a flat license tax levied and
collected as a condition” to the “enj o;}ment of a right granted by the Féderal
Constitution” and “unrelated to the scbpe of the activities of [the payer of the fee].”

38. In Forsythe County v. Natimfz‘alist Movement, 505 U.S. 123 (1992), the
Court further clarified the issue df Wﬁen it is permissible to chafge fees regulating
cohstitutionally protected conduct, indicating that a State or locality may impose a
tax or fee on constitﬁtionall'y protected conduct, as long as it bears a sufficient
relationship to a legitimate state interciast.' |
II. California Law ,

A; - Regulating the Imposition éof Taxes and Fees

39. Section 3 .of Article XIIT A &f the California Constitution (hereaﬁef
“Section 3”), oﬁginally passed in 1978 as Proposition 13 (and later amended by
Proposition 26 below), provided: | o . o

From and after the effective date of this article, any changes in state taxes

enacted for the purpose of increasing revenues coﬂécted pursuant thereto

whether by increased rates or changes in method of computation must be
imposed by an Act passed by not less than two- thirds of all members

elected to each of the two houses of the Legislature, except that no new

ad valorem taxes on real property, or sales or transaction taxes on the

sales of real property may be imposed. : .

40. In Sinblair Paint Co. v. State Board of Equalizdtion, 15 Cal.-4th 866,V
(1997), the California Supreme Court: established the test for determining Whether
an assessment is a “tax” under Sectior; 3, holding it is not a “tax” unless: (1) the
amount’ exceeds the “feasonable cost”;1 of providing services related to the
regulatory activity for which the charﬁge was imposed, (2) the charge is levied for
unrelated revenue purposes, or (3) the;re 1S no relationship or nexus between the
activities of Opératioﬁs of the fee payér and the .régulatbry activities to be supported

by the fee.

3740
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41. Proposition 26 (2010) amended Section 3 to clarify what constitutes a
“tax” under California law. It essentiélly incorporated the principlés of Sinclair
Paint Co. and its progeny, ending the ‘previously cohm:lon legislative and
regulatory shell-game of levying a tax under thé guise of a regulatory “fee.”
Proposition 26’s most relevant amendment to Section 3 for purpbses of this lawsuit

is the following: -

The State bears the burden of proving by a preponderance of the evidence
that a levy, charge, or other exaction is not a tax, that the amount is no
more than necessary to cover the'reasonable costs of the governmental
activity, and that the manner in which those costs are allocated to a payor
bear a fair or reasonable relationship to the payor’s burdens on, or

benefits received from, the governmental activity. '

Cal. Const. art. XIII A, § 3(d).

B. State Fees Imposed on Firiearm Sales and Transfers

1. The Dealer’s Record of Sale (DROS) “Fee” ¢

42. California Penal Code sectif.)n 12076, subdivisions (e) 28225(a)-(c)], (f)
[28230], (g) [28235], and (i) [28240(5)-(b)], establish the “‘fees'” associated with a
DROS, and govern what the funds cdllecte‘d therefrom can be used for.

43. Subdivision (e) of Penal Code section 12076 [28225(a)] provides
(emphasis added): ' | | o

The [DOIJ] may require the FFLj to charge eéch firearm urchasef a

fee not to exceed fourteen dollars ($14), except that the fee may be

Conoinmer rise ndox a6 compilod and reported by the Department of

Industrial Relations. | , o

44. It further provides that “[t]hé fee shall be no more than is necessary to
fund” the activities enumerated at Peﬁal Code section 12076(6)(1)—(9)
[28255(a),(b)(1)-(10)]. 7 |

45. Subdivision (e)(10) [28225(b)(11)], enacted by Assembly Bill 161 (2003),

§ The “fees” DOJ charges pursuant to California Code of Regulaﬁons, Title 11, Section
4001, and Penal Code sections 12076(e) [28225(a)-(c)], 12076()(1)(B) [28230(a)(2)], discussed
herein, shall be referred to as the “DROS ‘fee’” throughout.
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purports to authorize the DOJ to use revenues from the DROS “fee” to fund “the
estimated reasonable costs of [DOJ] ﬁreanns-related regulatory and enforcement
activities related tb the sale, purchase, loan, or transfer of firearms.” _
- 46. Penal Code section 12076(f)(1)(B) [28230(a)(2)] further provides for DOJ
to uSe “fee’f revenues for “the actual ﬁfocessing costs associated with the
submission of a [DROS] to the [DOIJ}.”

47. Subsection (g) of 12076 [28235] provides:

All money received by the [DOJ | pursuant to this section shall be

deposited in the Dealer’s Record of Sale Sgecial Account of the
General Fund, which is hereby created, to be available, upon

a%gropriation by the L?Fslature,é for expenditure by the [DOJ] to -

offset the costs incurred pursuant to this section, paragrasph (1) and

subparagraph (D) of aragralph 32 of subdivision (f) of Section

12072, Sections 12083 and 12099, subdivision (c) of Section

12131, Sections 12234, 12289, and 12289.5, and subdivisions (f)

and (g} of Section 12305. A : o

48. The activities covered in the Penal Code sections referenced by Subsection
(g) of 12076 [28235] include: (1) the California FFL Check Program (Cal. Penal
Code § 12072(f)(1)) [27555]; (2) a public education program pertaining to
importers of personal handguns (Cal. Penal Code § 12072(H)(2)(D)) [27560(d)]; (3)
the Centralized List of Exempted FFLs (Cal. Penal Code § 12083) [28450]; (4)
inspections of Short-Barreled Long Gun Permit-Holders (Cal. Penal Code § 12099)
[33320]; (5) retesting of handguns certified as “not unsafe” (Cal. Penal Code § |
12131(c) [32020]; (6) inspections of Machine Gun Permit-Holders (Cal. Penal
Code § 12234) [32670]; (7) public edﬁcation'program regarding registration of
“assault weapons™ (Cal. Penal Co‘de'§( 12289) [311 15]; (8) inspections of “Assault |
Weapon” Permit-Holders (Cal. Penal Code § 12289.5) [31110]; and (9) inspections |.
of “Destructive Device” Permit- Holders (Cal. Penal Code § 12305(f)-(g)) [19000].

49. Penal Code section 1207 6(i)(1) [28240(a)] mandates that the DOJ shall

charge only one DROS “fee” for a single transaction on the same date for any

|| number of firearms that are not handguns (i.e., long-guns).

50. Where an individual pmchages a handgun and any number of long-guns at-




[y

NN NN N N e e e ek el ek el ed
e - N T R L - - - R N7 B L

28

© N A A W N

S

Case 1:11-cv-01440-LJO-MJS Document2 Filed 08/25/11 Page 13 of 38

the same time, DOJ charges the purchaser a full “DROS “fee” for each transaction.
'51. Penal Code section 12076(i)k2) [28240(b)], provides that, in a single
transaction on the same date for the délivery of any nuinbéf of handguns, the DOJ
must charge a reduced DROS “fee” er any additional handguns that are part of that
same tfansa’ction. | , |
52. The DOJ promulgated California Code of Regulations, title 11, section
4001 increasing the cap on the DROS “fee” from $14 to $19 fof the first handgun
in a single transaction, and for one or ;mbre rifles or shotguns in a singl‘e
transaction. And, DOJ Capped the DROS “fee” for each additional handgun being
purchased at the same time as the first haﬁdgun at $15.
A 53. The provisions conferring authority on DOJ to charge the DROS “fee”
‘(Sections 12076(‘e) [28225(a)] & (f)(lz)(B)).[28230(a)(2)] do not require D'OJ to

charge the maximum amount allowed for under that statute, or to even charge any

\
“fee” at all. |

' 54. DOJ réquires DROS “fees” for almost all ﬁrearni sales by an FFL as Weli
as private party transfers of firearms (fwhich must generally be .processed through
an FFL). -

55. Pursuant to ‘statute, revenue ifrotn the DROS “fee” is supposed to be
depdsited into the DROS Special Account of the General Fund (“DROS Special
Account”). Cal. Pen. Code § 12076(g) [28235]. -

56. Revenue placed in the DROS Special Account is generated from the
various different “fees” provided for in the Penal Code, coVering amyriad of
unique programs. | | X | |

57. For example, revenues colleéted from fees for registrati‘on of “assault .
weapons"’ and .50 BMG rifles (Cal. Péen. Code § 12285(a) & (b)) [30900-30905],
concealed weapon permit applicationé (Cal. Pen. Code § 12054) [26190(a)-(b)],
“Assault Weapon” Permits (Cal. Pen. Code §§ 12286-12287) [31000-31105],
Destructive Device Permits (Cal. Penj Code § 12305(e)) [18905], among other fees,
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are placed in the DROS Special Account; ‘
2. Firearms Safety and Enforcement Special Fund “Fees”
a.  The Handgun Safety Certificate Exam “Fee” ($15)

58. A would-be handgun purchaser must obtam a Handgun Safety Certificate
(“HSC”) before a handgun may be legally purchased. ,

59. To obtain an HSC, a certiﬁed instructor (usually the FFL) administers a
test. Upon passage of the test, an indirfidual receives an HSC, which is valid .for
five (5) years. |

60. Penal Code section 12805(e) [3 1650(c)] provrdes “The [DOJ] may charge |
the certrﬁed instructor up to fifteen dollars ($15) for each handgun safety certificate
issued by that mstructor to cover the [DOJ s] cost incarrying out and enforcing thrs
article, and enforcing this title, as determmed annually by the [DOJ].” The $15 fee
(“HSC Exam “fee”) is generally charged to the exam taker by the FFL as allowed
by law. |

- 61, “Thls title,” as used in sectron 12805(e) [31650(c)], includes all manner of
laws regulatrng “deadly weapons 1nolud1ng not only handguns and long-guns, but
also “unsafe handguns,” machine gun!s “assault weapons,” destructive devices,
ammunition, boobytraps, body armor, | ‘tear gas, silencers, and “less lethal devices.”
See Title 2. Control of Deadly Weapons Cal. Penal Code §§ 12000 [16850], ef seq.

62. Section 12805(e) [31650(c)], the statute conferring authority on DOJ to |
charge the HSC Exam “fee”, does notz require the DOJ charge the maximum |
amount authorized under that statute, or to even charge any “fee” at all.

| b. The Section 12076 5 [28300] “Fee”

63. California Penal Code section'12076.5 [28300] provides:

. Sa) The Firearms Safety and Enforcement Special Fund is hereby
ﬁé‘i‘%&ﬁ?‘inlﬁéﬁesséé‘fﬁﬁrf?§ oo Governmont Cods. all moasys it
the fund are continuously appropriated to the [DOJ ] Wlthout regard to

. fiscal years for the purpose of implementing and enf orcrn%y € provisions

of Article 8 (commencing with Section 12800), as added by the Statutes
0f 2001, enforcing the prov1srons of this title, and for the estabhshment

3744
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maintenance and upgrading of e%uippient and services necessary for
firearms dealers to comply with Section 12077 [28150-28180]. -

¥

(b) The [DOJ] may require firearms dealers to char%e each person
. 'who obtains a firearm a fee not to exceed five dollars ($5) for each

transaction. Revenues from this fee shall be deposited in the Firearms

Safety and Enforcement Special Fund. .

64. The “provisions of Article 8,” enforcement of which is funded, at least in
part, by the Section 12076.5 [28300] ‘f‘fee,” concern the Handgun Safety Certificate
Program provided for in sections 12800 [31610], ef seq. | ,

65. The title referred to in section 12076.5 [28300], i.., Title 2. Control of
Deadly Weapons, Cal. Penal Code §§ 12000 [16850], et seq. (enfofcement of
which is funded, at least in part, by the Section 12076.5 [28300] “fee,”) covers all
manner of laws regulating “deadly weapons,” including not only handgunsy and
long-guns, but also “unsafe handguns;” machine guns, “assault weapons,”
destructive devices, ammunition, boobytraps, body armor, tear gas, silencers, and
less lethal devices. | ‘ ‘

66. Section 12076.5 [28300] does not require the DOJ to charge the maximum
amount authorized under that statute (i.e., $5), or to even charge any fee at all. |

3. Fireérm Safety Account “Fee” ($1) | |

Penal Code section 12088.9 [23690] provides:

(a) The [DOJ] may 'retguire each dealer to charge each
firearm purchaser or transferee a fee not to exceed one dollar
(81) for each firearm transaction. The fee shall be for the

ose of supporting [DOJ] program costs related to this act,

pu
, fngﬁldin the establis%]ment,;’ maintenance, and upgrading of
related data base systems and public rosters. _

_ (b) There is hereby created within the General Fund the
Firearm Safety Account. Revenue from the fee imposed by
subdivision (a%lshall be deposited into the Firearm SafeBI
Account and shall be available for expenditure by the [DOJ]
upon appropriation by the Le%slqm;e. Expenditures from the

irearm Safety Account shall be limited to program
expenditures as defined by subdivision (a)..

67. There is no provision in Califo@a law requiring DOJ to chérge this fee at
all, 3
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68. With few exceptions, DEFENDANTS currently require that all transfers
of any firearm, whether a handgun or a long-gun, be subject to this $1 fee.

C. Le islative History of the DROS “Fee” and Management of the

OS Special Account

69. The origins of the DROS sys’tem and its related “fees” are believed to go
back to sometime in the 1920s. . .

70. The amount of a DROS “fee;’ in and around the year 1990 was $4.25. See
S. 670, 1995-1996 Leg. Sess. (Cal. 1995) (as introduced Feb. 22, 1995).

71. By 1995, the DROS “fee” ’hdd ballooned to $14.00, an_ increase of greater |
than 300 percent in less than five yeais. S. 670, >1995--1996 Reg. Sess. (Cal. 1995)
(as introduced Feb. 22, 1995). |

72. In 1995, the California Leglslature passed Senate Bills 670 and 671 to cap

o e ~X N 9] LS w [ o] -

— e e
W N = O

| the rate for a DROS “fee” at $14.00, with increases “at a rate not to exceed any
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increase in the California Consumer Price Index ” That amendment is reflected in
Penal Code section 12076(e) [28225(a)] descnbed above.

73. Senate Bill 670 (1995-1996 Reg Sess. (Cal. 1995) (as enacted) further
prohibited the DOJ from using the “fee” to “directly fund or as a loan to fund any

S
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program not specified.” : |

|
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74. In the following years, a trend of appropnatmg DROS “fee” revenues to

[5nd
[—}

pay for additional activities unrelatedéto the clearance of the purchaser to buy a

™~
s

firearm emerged. A series of billspas‘s'ed that allowed monies in the DROS Special

N
[ ]

Account to pay for the ever-expanding list of programs ‘and services found at
section 12076(g) [28235]. |
| 75. For example, Assembly Bill 2080 (2002) established a program to address
zllegal firearms trafficking and authorlzed its funding from the DROS Special
Account. See Penal Code §§ 12072(f)(1) [27555], 12076(g) [28235].

76. Assembly Bill 2080 passed w1th less than two-thirds of the vote of all
28 members elected to each of the two houses of the Legislature.
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77. Assembly Bill 2580 (2002) specifically amended section 12076(g)
[282235] to authorize funding from tfre DROS Special Account for the inspections
of several classesof dangerous weapon permit-holders. See Cal. Penal Code §§
12076(g) [28235], 12099 [33320] [inspections of short-barreled long gun permit-
holders], 12234 [inspections of machine gun permit-holders], 12289.5 [31'1 10]

[inspections of “assault weapon’ permrt-holder], 12305(f) (2) [19000] [inspections

of destructive devices permlt-holders]

78. Assembly Bill 2580 passed wrth less than two-thirds of the vote of all
members elected to each of the two houses of the Legislature.

- 79. Assembly Bill 2902 (2002) speciﬁcally amended section 12076(g)
[28235] to authorize funding for the maintenaince of the Centralized List of |
Exempted FFLs and the re-testing of iiandguns deemed ‘?notvunsafe.” See Cal.
Penal Code §§ 12076(g) [28235], 12083 [28450], 12131(c) [32020].

80. Assembly Bill 2902 passed Wlth less than two-thirds of the vote of all
members elected to each of the houses of the Legislature.

81. In 2001, Plaintiff NATIONAL RIFLE ASSOCIATION (NRA) requested
the Office of California State Audltor (“CSA”) to investigate the DOJ’s operatlon
of the DROS program believing that DROS Special Account funds were bemg
misused. ; |

- 82. CSA responded to Plaintiff NRA’s request, stating that an audit of the
DROS program could only be conduc:ted' by request from the Joint Legislative
Audit Committee (“JLAC”). Plaintiff NRA then began working with members of
the Legrslature to prepare a request to JLAC for an audit. |

83. Before Assembly Bill 2080’s final passage in 2002, the Office of
Leglslatlve Counsel was asked by Senator Bill Morrow to opine on whether
Assembly Bill 2080 authorized using DROS “fee” revenues, paid by individual
firearms i:ransferees, to support Assembly Bill 2080’s purposes. It was further
asked whether expending those revenues to support _Assemlﬂy Bill 2080 would
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convert the DROS “fee” into an unauthorized “téx.” |

84. While awaiting the Office of Legislative Counsel’s response to that
request, then Assemblyman (now Sén:ator) Rod Wright sought information on the
DROS Special Account from the DOI and Legislative Analyst’s Office from the
Assembly Budget Committee. A week later; the Assembly Budget Subcommittee
on State Administration ordered the DOJ to submit a report on the DROS Special
Account status. See 2002 Budget Act, Item 0820-001-0460.. |

85. The first report DOJ submltted to the Assembly Budget Subcommittee on
State Adm1mstrat10n detailed the status of the DROS Special Account. But no audit
of spendmg was provided.

86. Later that year, the Office of Leglslatlve Counsel responded to Senator
Morrow’s request regarding whether expendmg DROS revenues to support
Assembly Bill 2080 would convert th;e DROS “fee” into an unauthorized tax, with
the following analysis: o ‘

- Section 12076(e) [28255(b)] prov1des that the DROS “fee” be no more
than is necessary to relmburse de31gnated program purposes and may not
be used to fund any other prpgram;

- Nevertheless, ée_ction 12076j(g) [28235] identifies other purposes for
which funds in the DROS Special Adcdunt may be used, |

- Under the rules of statutory :construc_tion,v section 12076(g) [28235] refers
generally to money in the DROS Speciai Account, rather than speciﬁcally
to the revenue from the secdon 12076(e) [28225(a)] DROS “fee”;

- Because the DROS Special Acdount contains funds in addition td fees
obtained pursuant to 12076(6) [28225(b)(1)-(10)], the purposes of section
12076(g) [28235] may be adéomplishéd without the use of 12076(e)
[28225(a)] [DROS] funds; | |

- Because Assembly Bill 2080 did not amend 12076(e) [28225(a)-(c)] to .
fund its new purposes, 12076(g) [28235] could not be construed to

10
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authorlze the expendlture of DROS “fees” for any purpose not specified
|in 12076(e) [28225(0)]; | |
- Because Assembly Bill 2080 would not authorize the expenditure of
DROS “fees” for the purpos:es of Assembl'y Bili 2080, the bill made no
change that would raise the lissue whether arry unauthorized expenditure
of those funds for that new purpose would constitute a “tax” under
Section 3. S
87.‘ The Office of Legislative Counsel’s respoﬁse provided its explanation on
how it believed subsections (e) and (g) of section 12076 [28225(a)-(c) and 28235
respectively] could coexist, but falled to address the crux of the matter of Whether
any or all of these “fees” were actually “taxes.” |
88. The DOJ and the Legislative Analyst s Office then submitted a
supplemental report on the status of th_e DROS Special Account to the Legislature
pursuant to the 2002 Budget Act, It’enl:x 0820 001-0460. That report summarized the
annual DROS Special Account revenues and expendltures DROS-related
programs DROS application recelpt mformatlon the fees then charged, and the-
average cost of processing each apphcatlon Claiming that expert staff and
.necessary funding were unavailable, however the report did not provide the

necessary comprehensrve exammatlon into the DOJ’s fee structure to determine

{| whether the DROS “fee” was recoveﬁng actual costs of the DROS program, or

what aspects of it, or if adjustments tq the amount of the fee were appropriate.
89, In 2003, Assembly Bill 161 passed by only 60.2% of the vote of both

houses (i.e., signiﬁcantly less than z‘wb-thir‘ds of all members elected to each of the

two houses of the Legislature). | 1

90. Assembly Bill 161 removed the prohibition on using revenues from the

| DROS “fee” to “directly fund or as a loan to fund any program not specified,”

thereby alloWing DOJ ‘to,use these funds collected ﬁrearmtransactions for any

“regulatery and enforcement activit[yj related to the sale, purchase, loan, or
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transfer of firearms.”’ |

91. As Assembly Bill 161 made its way through the legislative process, the
Blll’s sponsor argued that it did not expand the use of DROS “fees,” but merely
clarified their use.’

- 92. TheBill Ana1y51s of Assembly Bill 161 also indicates the Leglslature
relied on the Legislative Counsel’s opinion that DROS “fee” revenues could not be
used to fund the activitiés mandated ldy Assembly Bill 2080. |

" 93, The enactment of section 12076(e)(10) [28225(b)(11)] expanded the
scope of section 12076(e) [28225(a)-(e)] providing a “catch-all” to ensure that
those programs (i.e., those sections listed in section 12076(g) [2823 5]) could be
supported by DROS “fees” in the DROS Spe01al Account.

94. Notmg that the DOJ’s prev1ous reports lacked sufficient detaﬂ on January
26, 2004, Senator Morrow submltted a written request to the JLAC, seeking a
formal audit of the DROS Special Aceount. That request was heard a month later.?

95. A year after Assembly. Bill 161 passed and expanded the tist of activities |
that DROS funds could be spent on, the DOJ adopted California Code of |
Regulatlons title 11, section 4001, WhJCh increased the cap on DROS “fees” as
described above. No support was proylded by DOJ tying the $5 increase of the '
maximum fee (from $14 to $19) to the CCPI, nor was any support provided by DOJ
justifying the $15 fee as necessary to COVer its costs relating to the sale of an

additional handgun.

7 Found in current Penal Code section 12076(e)(10) [28225(b)(11)].

¥ See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale Special
Account - Expanding Authorized Use - Appropriation to Fund Firearms Trafficking Preventlon
Act 0f 2002, at 10 (July 8, 2003) available at .
http://www.leginfo.ca.gov/pub/03 -04/bill/asm/ab_0151- 0200/ab 161 cfa 20030708 141850 se-
n_comm.html (last visited July 18, 2011).

? PLA]NT TFFS have so far been unable to ascertain the vote or outcome of that February
24, 2004 hearing, despite diligent efforts. |
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1 96. California Code of Regulations, title 11, section 4001 remained in effect
2 || without any attempts by DOJ to amend it to raise or lower the fee, until 2010 when
3 || the DOJ issued a notice of proposed rulemaking stating its intent to lower the
4 || maximum fee allowed from $19 to the pre-2004 emergency regulation amount of
5 || $14. - -
6 97. The 2010 initial statement of reasons concerning the proposed rulemaking
7 || indicated that “although the volume of DROS transactions has increased, the
8 || average time spent on each DROS, and thus the processing cost, has decreased.”"®
9 || It also noted that “[t]he proposed regulations [would] lower the current $19 DROS
10 || “fee” to $14, commensurate with the actual cost of processing a DROS.”"
11 || (emphasis added). i |
12 98. Ultimately, the 2010 proposed rulemaking was not adopted, presumably
13 || so that DOJ would contmue obtammg a windfall from DROS “fee revenues to
14 (| fund present and future government aot1v1t1es
15 99. After rejection of the proposed decrease in the DROS fee, Plaintiff NRA
16
19 Cal Dept of Justlce Initial Statement of Reasons concerning Proposed DROS Fee
17 Regulations (2010), available at http://ag.ca. gov/ﬁrearms/regs/DROSwor pdf (last visited Aug.
18 || 24, 2011). |
19 W
20 12 The State’s appetite for increased funds to pay for general police work off the backs of
gun buyers is insatiable. Senate Bill 819 (Leno) is currently pending in the California Legislature.
21 || Senate Bill 819 seeks to again expand the uses to which DROS “fees” may be put, and would
2 expand the use of “fees” to include “costs assoc1ated with [DOJ] firearms-related regulatory and
enforcement activities regarding possessmn, in addition to costs associated with the explicitly
23 || referenced sale, purchase, loan, or transfer, of firearms.” Assem. Comm. on Appropriations, Bill
' Analysis: Senate Bill 819, at 1 (July 5,201 1) available at
24 || nttpy//www.leginfo.ca.gov/pub/11-12/bill/sen/sb_0801-0850/sb_819 cfa 201 10705 162650 _as
25 || B comm.html (last visited Aug. 23, 2011). “To clear the [Armed and Prohibited Persons
System] backlog of approximately 34,000 handguns [DEFENDANT] Attorney General Harris is
26 || the sponsor of Senate Bill 819, which would revise the Penal Code to expand the use of existing
' regulatory fees collected by gun dealers to allow the state [DOJ] to use fee revenue to pay for the
27 || APPS program.” Press Release, Office of the Attorney General, Attorney General Kamala D.
28 Harris Announces Seizure of 1,200 Guns from Mentally Unstable and Other Individuals (June
16, 2011) (emphasw added)
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submitted a request under the California Public Records Acf to the DOJ Bureau of
Firearms,; seeking all writings constitﬁting, referring or relating to (1) the DOJ’s |
policies and procedures for the handling and management of the DROS Special
Account since Januafy 1, 2000, and (é)‘ a detailed accounting of the DROS Special
Account for the same period. |

100. An attorney with the DOJ Bureau of Firearms responded that there was
no present way to compﬂe the information sought, that no current audit of the
DROS Special Account exists, that an official audlt Would be required, and that the
Legislature has no money to initiate one

101. Plaintiff NRA was prov1ded however, with a list of services the DOJ
Bureau of Firearms provides using monies from the DROS Special Account, a table
summarizing the statutory and regulatory authority for the “fees” charged and
services provided, a table summariziﬁg DROS Special Account annual revenues
and expenditures since 2001, and a sﬁfmma’ry of the number of long-gun and -
handgun transactions for which 'DROS “‘fees”vwer.e collected during the same
period. é .

102. In 2011, Plamtlff NRA sent the DOJ a follow-up request under the
Public Records Act, seeking records explaining What‘constltuted “DROS
enforcement activities” as identified ih the table DOJ previously disclosed that
summarized its purported authority for the “fees’” charged and services provided.
Plaintiff NRA also requested other documents, including ledgers identifying
individual transactions since 2001. The DOJ again asserted that no such accounting
exists, raised numerous privilege grounds, and denied PLAINTIFF NRA’s request.

THE FEDERAL BACKGROUND CHECK SYSTEM

103. The federal government vhaé in place the National Instant Crimirie}l
Background Check System (“NICS”).%

- 104. Mandated by the Brady Ha%ldgun Violence Prevention Act of 1993 (“the
Brady Act”), Public Law 103-159, NTECS was established so that an FFL could |
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contact federal agents by telephone or other electronic means and 1mmed1ately
determine whether the transferee is prohlblted from receiving firearms under
Sectlon 922 (g) or (n) of Title 18, United States Code or state law.

105. NICS provides full service to FFLs in 30 states, five U.S. territories, and
the D;stnct of Columbia.” Located at the FBI’s Criminal Justice Informatlon
Services (CnS) Division in Clarksburg, West‘Virgim'a, NICS processes background
checks for the FFLS in those states thét have declined to serve as points of contact
for NICS. A “point of contact” state 1s one that conducts for itself all or part of the
background checks for that state’s FFLS

106. Upon a would-be purchaser s completion of the fequired federal Form
4473, FFLs contact NICS via a toll-ﬁée telephone number, or electroniéally dn the
Internet fhrough the NICS E-Check Siystem, to request a background check. NICS
is customafily évailable 17 hours a ddy, seven days a week, including holidays»
(éxqept for Christmas). The FFL will fypically receive a response that the trahsfer
may proceed or is delayed within 30 seconds.

107. Asa point of contact state f]nat has opted out of the NICS system,
California conducts its oWn backgroupd checks for California firearm purchases,
for Which (at least in part)" it chargesj the DROS “fee.”

108. In comparison to Californjefl’s DROS system, a NICS check, as a part of
the Criminal Justice Information Serviices Division of the FBI, costs a firearm

purchaser nothing. The background checks conducted by NICS are paid by the

1 See FEDERAL BUREAU OF INVESTIGATION, CRIMINAL JUSTICE INFORMATION SERVICES
D1visSION, NATIONAL INSTANT CRIMINAL BACKGROUND CHECK SysTEM (NICS) OPERATIONS
2010, at 4, available at
http://www.fbi.gov/about-us/cj 1s/mcs/reports/2010 operations-report/2010-operations-report-pdf,
(last visited August 23, 2011).

" Id.
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funds appropriated to the FBI by Congress."
'GENERAL ALLEGATIONS
109. Individual PLAINTIFFS BAUER, WARKENTIN, HACKER, FERRY,
and ADLEY, and those persons represented by brgaﬁjza‘_cionall PLAIN TIFFS NRA ;
and CRPA FOUNDATION, have each been réquired to, and have in fact‘paid each
and all of the Challenged Fees before taking possession of firearms purchased froni

|| an FFL or transferred through an FFL, as a private party transfer.

110. The funds from the Challeﬁged' Fees PLAINTIFFS paid were ultimately

|| surrendered to DEFENDANTS’ control and deposﬁed into the DROS Spec1a1

Account.
I. lFi]lKgcﬁiswe-Fees Are Bemg Impolsed' on the Exercblse of a Constitutional
111. The fundamental right to possess ﬁrearms for protection mcludes a
_correspondmg right to acquire a ﬁrea;rm
112. The Challenged “Fees,” Wh}lch DOJ generally requires be paid before a
purchaser can acquire a firearm, are uhconstitutional and illegal prérequisites on
the excrcise of thé fundamental rightf;o acquire a firearm.
 113. The Challenged “Fees” are unconstitutional because they are imposed
for the purpose of funding, and in faéi do fund, activities not réasonably related to
any legitimate government interest thét concerns the regulation of lawful ﬂresrm

transactions. ) ‘ |

| |
114. The Challenged “Fees” are unconstltutlonal because they are not

calculated to defray the expenses of pphcmg acttvities reasonably related to the

legitimate government interests that concern the regulaﬁon of lawful firearm

> Federal Bureau of- Investlgatlon Flscal Year 2011 Authonzatlon and Budget Request
to Congress 4-56 and 4-57, available at http://www justice.gov/imd/201 1justification/pdf/fy11-
fbi-justification.pdf; see also Bureau of Justice Statistics, Survey of State Procedures Related to
Firearms Sales, 2005, available at http://bjs.ojp.usdoj.gov/content/pub/pdf/ssprfsQ5.pdf., at 3.

3754
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transactions.

A. The “Fees” Imposed Are Used For Purposes Unrelated to Regulatmg
- a Legitimate Interest ‘

1. The “DROS ‘Feel’”

115. DOJ is spending revenues from the DROS “fee” on activitiés unrelated
to any legitimate government interest ‘that concerns the regulation of lawful firearm
transactions. ‘

116. DEFENDANTS are using rjéVenﬁes ffom'the DROS “fee” to fund all
those activities enumerated at section 12076(g) [28235]."° |

117. The activities 1is_ted in 12076(g)_ [28235]; namely inspections of
Short-Barreled Long Gun Permit-holders (Cal. Penal Code § 12099) [33320],
retesting of handguns certified as “no‘;[ unsafe” (Cal. Penal Code § 12131(c))
[32020], inspections of Machine Gun Permit-holders (Cal Penal Code § 12234)
[32670] mspectlons of “Assault Weapon” Perr_mt- holders (Cal Penal Code 8§
12289.5) [31110], and inspections of Destructlve Dev1ce Permlt-holders (Cal
Penal Code § 12305(f)- (g) [18910], are unrelated to the regulation of lawful
firearm purchases and purchasers, hke PLAINTIFFS.

118. The activities listed in 1207:6(g) [28235] cannot constitutionally be
funded by “fees” paid by lawful firearm purchasers, like PLAINTIFFS.

© 119. Section 12076(g) [28235] - by authorizing the expenditure of revenues
from the DROS “fee” on the activities listed therein - on‘ its face places the burden
of funding act1v1tles that are, unrelated to any legitimate government interest as to

the regulation of lawful firearm transactlons on lawful firearm purchasers

: exerc1smg a constitutional right, instead of the general public.

120. DOJ is improperly spendmg revenues ﬁom the DROS “fee” on general

16 PLAINT IFFS base this allegatlon in part, on the legislative history for 12076(e)(10)
[28225(b)(1 1)] (discussed supra), which explained it was passed, among other reasons, to allow
DROS “fee” revenues to be used for the activities listed in 12076(g) [28235].
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law enforcement activities beyond those listed in 12076(g) [2823 5],"which are

unrelated to any legitimate governrnenf interest as to the regulation of lawful

firearm transactions. | |
2. The HSC Exam and S:ection 12076.5 [28300] “Fees”

121. Penal Code Sections 12805:(6) [31650(c)] and 12076.5(a).[28300(a)-(b)]
— by authorizing the expenditure of revenues from their respective “fee” on
enforcing general criminal laws inclu}ding laws regulating machine guns, “assault
weapons,”’ destructive devices, tear gas, silencers, etc. — on their face, place the
burden of funding activities unrelated to any legitimate government interest as to
the regulation of lawful firearm transactions on lawful firearm purchasers, instead
of the general public. | 1 - |

122. Regulation of machine guns assault weapons,” destructive devices, tear
gas silencers, etc. bears no reasonable relatlonshlp to the regulatlon of lawful
firearm purchases and purchasers, like PLAINTIFFS.

123, Many activities provided fpr in Penal Code Sections 12805(e)
[31650(c)] and 12076.5(a) [28300(a)—;(b)] — including those regulating machine
guns, “assault weapons,” destructive cilevices, tear gas, silencers, etc. — cannot
con‘stimﬁonally be funded by “fees” canarged under this section.

124. DO)J is spending revenues from the HSC Exam “fee” on activities
unrelated to any legitimate government interest that concerns the regulation of
lawful firearm transactions. |

125. DOJ is spending revenues from the Section 12076.5 [28300(c)] “fee”-on
activities unrelated to.any legitimate governrnent interest that concerns the
regulation of lawful firearm transactlons. : |

126. Despite being, at least in part, for the purpose of “implementing and
enforcing” the Handgun Safety Certificate Program, the Section 12076.5
[28300(c)] “fee” is charged to purchasers of long-guns as well, some of whom may

not even own a handgun.
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3. The $1 “Fee” o

127. DOJ is speﬁding revenues ﬂom the $1 “fee,” on activities unrelated to
any legitimate government interest thét concerns the regulation of lawful firearm
transactions. ‘ |

128. Law-abiding firearm purchfclsers like PLAINTIFFS are not just being
required to internalize the full social costs of their choice to exercise their
fundamental Second Amendment rights, but also those costs of choices made by
o»thers, including special weapon permittee holders (e.g., machine gun permits) and
criminal users of completely unrela_ted firearms — much as if, for instance, all
speakers were charged a fee that Woulid be used to compensate those libeled by a
small subset of speakers, or to sub‘sidifze those who engage in rallies or marches for
causes that are unsupported by, or unévailable to, the payer. |

129. The costs incurred by the QOJ in the licensing of ‘special weapon permits
and. general law enforcement activitieé, unrelated to any legitimate government
interest that concerns the regulation of lawful firearm transactions, cannot
constitutionally fall on the shoulders {)f lawful firearm transferees via a fee.

130. The Challenged “Fees” unéonstitutionally infringe on PLAINTIFFS’
fundamental right to acquire firearms. ' ' '
lII The Challenged “Fees” Are Unconstltutlonally Excessive and Illegal

131. Regardless of whether the ‘ffees are reasonably related to any legitimate
government interest that concerns the;regulation of lawful firearm transactions,
tﬁey;are still unconstitutionally exceséive.

A. TheDROS“Fee”

132. The DROS “fee” is uncons’icitutionally excessive.

133. Between 2004 and 2010, tﬁe DROS ’Sp'ecial Account has sustained an
-average surplus exceedmg $2 million annually , .

134. The revenues making up the surplus in the DROS Spec1al Account were,
at least in part, generated from the DROS “fee.”
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135. The DROS “fee” exceeds tﬁe costs of'DOJ ’s valid regulatory activities as
to lawful firearm transactions. In explaining its propbsal to lower the DROS “fee”
in 2010, the DOJ stated “[t]he propos{:d regulations [would] lower the current $19
DROS “fee” to $14, commensurate with the actual cost of processing a DROS.” !’

136. The.amount of the surplusfunds in the DROS Special Account is so high
that the DROS “fee” is not set at an amount “reasonably necessary”’ to cover only
valid re gulatory programs. , ‘

137. There is nothing requiring DOJ to charge the maximum amount
statutorily allowed for a DROS “fee” ‘($’19), as the DOJ has the discretion to
impose the fee in the first place (dr a 1esser amount commensurate with covering its
costs). | | : | |

138. DEFENDANTS have gener;ally charged the maximum amount allowed
by statute for the DROS “fee.” | [ \ , |

139. There is no reasonable supﬁmrt tying the DROS “fee” amount DOJ :
decides to charge to DOJ’s actual, constitutionally valid regulatory costs.

140. The DROS “fee” exceeds tﬁe amount necessary to reimburse the DOJ for
the costs of furthering any legitimate govemment interest that concerns the
regulation of lawful firearm transactlons

B. The HSC Exam and Sectlon 12076.5 [28300] “Fees”

141. The HSC Exam “fee” is unconstltutlonally excessive.

142, The “fee” authorized by Penal Code Section 12076.5 [28300] is
unconstltutlonally excessive.

143. DEFENDANTS generally imposé the maximum “fee” of $15.00 on
certlﬁed instructors for every (Wlth few exceptions) HSC exam, who in turn

_ generally charge the $15 to the 1nd1v1dua1 obtaining the HSC, as allowed by law.

7 Cal. Dept. of Justlce Bureau of Firearms, Initial Statement of Reasons [Concermng
Proposed DROS Fee Rulemaking] (2010), available at
http:/ag.ca.gov/firearms/regs/DROSisor.pdf ’

28
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144. DEFENDANTS generally impose themaximum fee allowed by Section
12076.5 [28300(0)] of $5.00 (with fevtr exceptions) on each individual handgun
transaction and every long-gun uansaoﬁon, no matter how many long-guns it
involves. | ; | ‘

145. There is no reasonable support tying the HSC Exam “fee” amount DOJ
decides to charge to DOJ ’s actual, constltutlonally valid regulatory costs.

146. There is no support tying the Section 12076.5 [28300(c)] “fee” amount
DOJ dec1des fo charge to DOJ’s aotual constltutlonally valid regulatory costs.

147 The Firearms Safety and Enforcement Spec1a1 Fund in which revenues
from the HSC Exam and Section 12076 5[28300(c)] “fees” are supposedly
maintained, ‘'has a substantial annual surplus

C. The$1 “Fee”

148. The imposition of the $1 “fee” is unconstitutionally exoessive.

149. The Firearms Safety Account, in which revenues from the $1 “fee” are
supposedly maintained» has a substantial annual surplus ' |
| 150. There is no reasonable support tying the $1 “fee” DOJ imposes to DOJ’s
actual, constltutlonally valid regulatory costs.

III. Section 3 — Unconstitutional Taxes

151. Under the test laid out in Si;nclair Paint Co., the Challenged Fees are
invalid “taxes” on lawful ﬁrearm purohasers, in violation of the California
Constitution. | - o

A. The DROS “Fee” |

152. The DROS “fee,” as currently set, imposed, managed and spent by DOJ
is an illegal “tax” under California law r |

153. The assessment of the DROS “fee” exceeds the reasonable cost of the
valid regulatory activities funded by the revenues it generates.

154. Many of the services funded by the DROS “fee” do not bear a sufﬁclent

relationship to the “fee” payer’s (i.e., ﬁrearm purchaser’s) burdens on or benefits



Case 1:11-cv-01440-LJO-MJS Document 2 Filed 08/25/11 Page 30 of 38

1 || from those services. 1
2 155. There is no reasonable nexus between a lawful firearm purchaser (ie.,
3 || the payer of the “fee”) and criminal firearm misuse in general, or the administration
"4 || of special-permit weapon issueance and use. Nonetheless; these programs and
5 || services performed by DEFENDAN TS are funded using revenues from the DROS
6 || “fee” - |
7 156. The DROS “fee” is levied, at least in part, to generate revenue, rather -
~ 8 || than solely for legitimate government interests as to the regulation of lawful
9 || firearm transactions. }['
10 | -~ 157. The general law enforeement activities funded by revenues from the
11 || DROS “fee” purportedly benefit somety asa whole, not just lawful firearm
12 purchasers
13 158. The DROS “fee” is levied tb generate revenue for general governmental .
14 || and law enforcement activities.
15 B. The HSC Exam “Fee”
16 159. The HSC Exam “fee as eurrently managed by DOJ, is a “tax under
17 || California law. . 7
18 - 160. The assessment of the HSC Exam “fee” exceeds the reasonable cost of
19 || the valid regulatory act1V1t1es funded by the revenues it generates.
20 161. Many of the serv1ces allegedly funded by the HSC Exam “fee” do not
21 || bear a sufficient relationship to the “fee payer s (i.e. ﬁrearm purchaser’s) burdens
22 || on or benefits from those services. ‘
23 162. There is no reasonable nexus between lawful firearm purchasers (i.e., the
24 || payer of the “fee”) and criminal ﬁrearm mlsuse or special-permit weapon use.
25 || Nonetheless, these programs and serv1ees are performed by DEFENDANTS using
26 || revenues from the HSC Exam “fee.” A |
27 163. The HSC Exam “fee” is levied, at 1east in part, to generate revenue,

28 || rather than solely for legitimate government interests as to the regulation of lawful
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1 || firearm transactions. o
2 164. The general law en’forcement activities funded by revenues from the
3 || HSC Exam “fee” benefit society as a Whole, not just lawful firearm purchasers.
4 165. The HSC Exam “fee” is levied to generate revenue for geﬁeral
5 || governmental activities. S |
6 C. The “Fee” Authorized by Penal Code Section 12076.5 [28300]
7 166. The Section 12076.5 [28300(c)] “fee,” as currently managed by DOJ, is a
8 || “tax” under Cahforma law.
9 167. The assessment of the Sectlon 12076.5 [28300(c)] “fee” exceeds the
10 || reasonable cost of the valid regulatory activities funded by the revenues it
11 || generates. |
12 168. Many of the services allegedly funded by the Section 12076.5 [28300(0)]
13 || “fee” do not bear a sufficient relationship to the “fee” payer’s (i.e., firearm
14 purchaser’s) burdens on of benéﬁts frsom those services.
15 169. There is no reasonable DGXI;J.S between lawful firearm purchasers (i.e., the
16 || payer of the “fee”) and criminal ﬁrear:m_ use, or the issuance of special weapons
17 || permits. Nonetheless, these p'rogramsE and services performed by DEFENDANTS
18 || are funded - using revenues from the Section 12076.5 [28300(c)]. |
19 || 170. Despite being, at least in part for the purpose of “1mplementmg and
20 'enfo‘rcmg” the Handgun Safety Certificate Program, the Section 12076.5
21 || [28300(c)] “fee” is charged to purchééers of long-guns as well, some of whom may
22 || not even own a handgun. |
23 171. The Sectlon 12076.5 [28300(0)] “fee” is levied, at least in part, to
- 24 || generate revenue, rather than solely for legitimate government mterests as to the
25 || regulation of lawful firearm transactlons
26 172. The general law enforcement activities fundéd by revenues from the
27 || Section 12076.5 [28300(c)] “fee” purportedly beneﬁt society as a whole, not just
28 || lawful firearm purohasers ‘
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173. The Section 12076.5 [28300(0)] “fees” are lev1ed to generate revenue for
general governmental activities.

D. The $1 “Fee” ;

174. The $1 “fee” as currently rnanaged by DOJ, is a “tax” under Califernia
law. |

‘175. ‘The assessment of the $1 “fee” exceeds the reasonable cost of the valid

|| regulatory activities funded by the revenues it generates.

176. Many of the services allegedly funded by the $1 “fee” do.not bear a
sufficient relationship to the “fee” pa}(er’s (i.e., firearm purchaser’s) burdens on or
benefits from those services. : -

177. There is no reasonable nexus between lawful firearm purchasers (1 e., the
payer of the “fee”) and criminal ﬁrearm use,_ or the issuance of special weapons
permits. Nonetheless, vthese programe and services performed by DEFENDANTS
are funded using revenues from the $1 “fee.” | |

" 178. The $1 “fee” is levied, at least in part, to generate revenue, rather than
solely for leg1t1mate government 1nterests as to the regulation of lawful ﬁrearm

transactions. ;

179. The general law enforeement activities funded by revenues from the $1 |
“fee” purportedly benefit society as a '[Whole, not just lawful firearm purchasers.

180. The $1 “fee” is levied to generate revenue for general governmental
activities. o | R

181. DEFENDAN TS cannot meet their burden of proving each of the
Challenged “Fees is not a tax under Sectlon 3. | |

182. As taxes, each of the Challenged Fees was requlred to have been adopted
by a two-thirds majority vote of the Leglslature none was. ,

183. The Challenged Fees are unconstltutmnally imposed under the California

Constltutlon and are’invalid and unenforceable

117
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1 DECLARATORY JUDGMENT ALLEGATIONS ‘
2 184 There is an actual and present controversy between the parties hereto in
3 || that PLAINTIFFS contend that the manner in which DOJ currently imposes the
4 || Challenged Fees is unlawful. DEFENDAN TS continue to choose to require lawful |
5 ﬁreann purchasers, including PLAINTIFFS, to pay the maximum amount |
6 || statutorily allowed for each of the Chnllenged Fees.
7 185. PLAINT [FFS_ desire a judicial declaration of their rights and.
| 8 | DEFENDANTS’ duties; namely, that l5the manner in which DOJ currently imposes -
9 || the Challenged Fees infringes on PLAINT[FFS’ Second Amendment rights.
10 186.. PLAINTIFES further desire a judieial declaration that the Challenged
11 || Fees are illegal “taxes” under Section 3 of Article XIITA of the California
12 || Constitution, and that, as such, the.staitutes authorizing their imposition were
13 || required to have been ad0ptedvby the iCaliforniavLegislature pursuant to a two-
14 || thirds vote of both houses respeetiveli and that since none was, each is void and
15 || unenforceable. | | | , |
16 | | INJUNCTIVE RELIEF ALLEGATIONS
17 - 187. If an injunction does not iséue enjoining DEFENDANTS from imposing
18 || each of the Challenged Fees as currently 1mposed PLAINTIFFS will be 1rreparab1y
19 || harmed. PLAINTIFFS are presently and contlnuously mjured by the assessment of
20 || the Challenged Fees” insofar as they constltute unreasonable and unrelated
2 1 preconditions on the exetcise of PLAmT[FFS’ Second Amendment rights.
22 | 188. Ifnot enjoined by this Cour!t DEFENDANTS will continue to
23 || enforce the Challenged Fees in derogatlon of PLAINTIFFS’ Second Amendment
24 | rights.
25 ~189. If an injunction does not iseue enjoining DEFENDANTS from enforcing
26 || Penal Code sections 12076(g) [28235j, 12076.5 [28300], and 12805(e) [31650(c)],
27 || PLAINTIFFS will be irreparably harmed. PLAINTIFFS are presently and
28 continuousiy injured by the enforcement of these sections insofar as such
5
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enforcement utilizes revenues from assessments charged solely to lawful firearm
purchases for parposes not reasonabl;jf related the_reto;

190. If an injunction does not issue enjoining DEFENDANTS ’from enforcing
California Penal Code sections 12076:(e) [28225(a)-(c)], 12076.5 [28300], 12088.9
[23690], and 12805(e) [31650(c)]), PLAINT [FFS will be irreparably harmed. | |
PLAINTIFFS are presently and contirruOusly injured by the enforcement of these
sections insofar as each constitutes an unlawful tax under the Californja
Constitution. |

191. PLAINTIFFS have no plaih, speedy, and adequate remedy at law.
Damages are indeterminate or unascertainable and, in any event, would not fully
redress any harm suffered by l’LA]NTIFFS as a result of DEFENDAN TS
Subjecting PLAINT IFFS to the illegal Challenged Fees as a precondition to
exercise the1r constltunonal right to acqulre firearms. |

192. InJunctlve relief Would elnmnate PLAINTIFFS’ irreparable harm and
allow PLAINTIFFS to acquire ﬁrearms free from the unlawful assessments and
taxes in accordance with their rights u_nder the Second Amendment and the
California Constitution. | ‘ |

193. Accordingly, injunctive rellef is appropriate..

FIRST CLA&M FOR ‘REI.JIEF:
Violation (};%gls)gg(? m&%gw llllt\lt%]l:{])ee“FflﬁlSl;ear Arms
(U.S. Const., Amends. I and _
(By All Plamtlffs Against All Defendants)

194. All of the above paragraphs are re- alleged and mcorporated herem by
reference. |

195. DEFENDANTS have 1mposed and continue to impose, the Challenged
Fees at an excessive amount beyond What is necessary to defray its valid regulatory
expenses, use the resultmg windfall revenues to fund activities unrelated to any

legitimate government interest that concerns the regulation of lawful ﬁrearrn

transactions. In doing so, DEFENDANTS are abusmg their discretion, applying.
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the “fee?,’ in an.uneonstitutional manner, and propagating customs, policies, and
practices that infringe on PLAINTIFFS’ right to acquire firearms as guaranteed by
the Second and Fourteenth Amendments. |
196. DEFENDANTS cannot satisfy their burden of justifying these customs,
policies, and practices that infringe PLAINTIFFS’ rights. |
197. PLAINTIFES are entitled to injunctive relief against DEFENDANT S
and their officers, agents, servants, employees, and all persons in active concert or
participation with them who receive actual notice of the injunction, enjoining them
from engaging in such customs, policies and practiees
SECOND CLAIM FOR RELIEF:
FACIAL VALIDITY OF CALIFORNIA PENAL CODE SECTIONS 12076(G)
[28235], 12076. &A),[28300], & 12805(&) [31650%3)]
Vlolatlon of the Second Amendment Right to Keep and Bear Arms
(U.S. Const., Amends. 11 and
(By All Plaintiffs Against All Defendants)
198. All of the above paragraphs are re-aﬂeged and incorporated herein by
reference. : ,
199. By expressly authorizing D:OJ to use revenues from the Challenged Fees

to fund activities unrelated to any leg1t1mate government interest that concerns the

regulatlon of lawful firearm transactlons California Penal Code sections 12076(g)

| [28235], 12076.5(a) [28300(a)-(b)], and 12805(e) [31650(0)] are unconstltutlonal

on their face. |
200. PLAINTIFFS are entitled te permanent ihjunctive relief against
DEFENDANTS, or any of their ofﬁcers, agents; servants, employees, and all |
persons in active concert or participation with them who receive actual notice of
the injunction, enjoining them from enforcing, or acting pursuant to, California
Penal Code sections 12076(g) [28235], 12076.5(a) [28300], or 12805(e)
[31650(c)]. | | |
/11 ' ,
/11 . | !
35
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THIRD CLAIM FOR RELIEF:

- VALIDITY OF CALIFORNIA PENAL CODE SECTIONS
12076(e) &(g), 12076.5 [28300], 12088.9 23690] and 12805(e) [31650(c)]
Violation of California Proposition 13
(California Const., Art. XI] A, Sec. 3)

(By All Plaintiffs Agamst All Defendants)

201. All of the above paragraphs are re-alleged and 1ncorporated herein by
reference

202 Because California Penal Code sections 12076(e) & (g), 12076.5
[28300] 12088.9 [23690], and 12805(e) [31650(c)] provide for excessive
government assessments to be levied against lawful firearm purchasers, the
revenues from which are used for activities unrelated to lawful firearm purchases,

each of these sections constitute a “taX” under the California Constitution, and

|| were thus required to have been adopted by the Cahfornra Legislature pursuant toa

two-thirds vote of both legislative houses respectiveiy, and since none was, each is
void and unenforceable. o ,

203. PLAINTIFFS are thus entitled to permanent injunctive relief against
DEF ENDANTS, and any of their ofﬁcers, agents, servants, employees, and all
persons in active concert or participation with them who receive actual notice of
the injunction, enjoining them from enforcing, or acting pursuant to, California

Penal Code sections 12076(e) [28225(a) (c)] 12076.5 [28300], 12088.9 [23690],

| and 12805(e) [31650(c)]

~ PRAYER
WHEREFORE PLAINTIFES pray for relief as follows:
| 1) For a declaration that the Challenged Fees as currently imposed by
DEFENDANTS infringe upon the rigiit to acquire firearms protected by the Second
Amendment, as indorporate'd into the Fourteenth Amendment, by impermissibly
preconditioning the exercise of that ri;ght on the payment of an excessive

assessrnent,’the revenues from which are being used to fund activities unrelated to

any legitimate government interest that concerns the regulation of lawful firearm

3766
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transactions, and that as such are invaiid and cannot be imposed;

~ 2) For a preliminary and permanent prohibitory injunction forbldding
DEFENDANTS and its agents, employees ofﬁcers and representatives from
imposing the Challenged Fees w1thout first limiting the activities for which their
revenues are used to only those activities concerning a 'legitimate government
interest as to the regulation of lawful firearm transactions, and reducing their
amounts to be commensurete With the actual costs of those activities.

3) For a declaration that Califoinja Penal Code sections 12076(g) [2823 51,
12076.5(a) [28300], or 12805 (e) [3 1650(o)] violate the Second Amendment on
their face. o

4) For a preliminary and permanent prohibitory injunction forbidding |

DEFENDANTS and its agents employees officers, and representatives from

|| enforcing, or actmg pursuant to, California Penal Code sections 12076(g) [28235]
|| 12076.5(a) [28300], or 12805(e) [31650(0)]

5) For a declaration that Cahfornia Penal Code sections 12076(¢e) & (g).
[28225(a) (c), 28235], 12076.5 [28300], 12088.9 [23690] and 12805(e) [31650(c)]
are illegal taxes under Article XIIIA, Sectlon 3 of the California Constitution.

6) For a preliminary and permanent prohibitory injunction forbidd'ing}
DEFENDANTS and its agents, employees, officers, and representatives, from
enforcing, or acting pursuant to, California Penal Code sections 12076(e) & (g) |
[28225(a)-(c), 28235], 12076.5 [28300], 12088.9 [23690] and 12805(e) [31650(0)]t

7) For an order enjoining DEFENDAN TS from charging or collecting the
Chailenged Fees in illegally excessive amounts, and from appropriating the
Challenged Fees for purposes unrelated to legitimate government interests as to the
regulation of lawful firearm transactlons o
/17
11/ _ ;

1 B
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8) For remedies available pursuant to 42 U.S.C. § 1983 and for an award of -
reasonable attorneys’ fees, costs, and expenses pursuant to 42 U.S.C. § 1988,

California Code of Civil Procedure § 1021.5 and/or other applicable state and

{
i .

9) For such other and further relief as may be just and proper.

Dated: August 25,2011 | Michel & Associates,‘ P.C.

/s/ C. D. Michel
C. D. Michel
Attorney for the Plaintiffs’

" 3768






[

- [\J[\Jt\)[\)l——ih—lt—'h—lD—it—‘l—‘l—li—‘l—“
gggﬁﬁwwwoom\lmAmhwmA»—o

Case 1:11-cv-01440-LIO-MJS Document 12 Filed 02/09/12 Page 1 of 38

C. D. Michel - S.B.N. 144258

Sean A. Brady - S.B.N. 262007
MICHEL & ASSQOCIATES, P.C.

180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802

Telephone: 562-216-4444
Facsimile: 562-216-4445

Email: cmichel@michellawyers.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
FRESNO BMCH COURTHOUSE

BARRY BAUER, STEPHEN ') CASE NO. 1:11-cv-01440-LJO-MJS
WARKENTIN, NICOLE FERRY, ) i

LELAND ADLEY, JEFFREY ; ' —
HACKER, NATIONAL RIFLE ) FIRST AMENDED COMPLAINT FOR
ASSOCIATION OF AMERICA, ) DECLARATORY AND INJUNCTIVE
INC., CALIFORNIA RIFLE PISTOL) RELIEF

ASSOCIATION FOUNDATION,

HERB BAUER SPORTING GOODS,) 42 U.S.C. sections 1983, 1988

Plaintiffs

| VS, o
KAMALA HARRIS, in Her Official .
Capacr;y as Attorney General For the')
State of California; STEPHEN
LINDLEY, in His Official Capacity
as Acting Chief for the California -
]i)é:partment of Justice, and DOES 1- |

Defendants. A ‘

PLAINTIFFS, by and through their undersigned attorneys, bring this
Complaint for Declaratory and Injunctivé Relief against the above-named

Defendants, their employees, ﬁgents', and successors in office (collectively
“DEFENDANTS”), and in support thereof allege the following:

1
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1 S INTRODUCTION |

2‘ 1. This casé involves an importalit constitutional principle, that a state may not
3 || impose a fee on the People as a precopdition to their enjoymént of a fundamental
4 || night secured by the federal constitution if the fee either exceeds the state’s costs of

regulating the fee payer’s exercise of that right or the fee is used to finance state
activities not reasonably related to such regulations. |
2. Vindication of this principle requires enjoinment of DEFENDANTS’

current implementation of its fee system for lawful firearm transactions, since it

O 0 3 O W

imposes fees that are both excessive and are improperly used to fund general law
10 || enforcement activities bearing no reasonable nexus to firearm purchasers nor valid
11 || regulations of their constitlitionally pfotected activity.

12 3. Cahforma statutes confer on DEFENDANT‘S1 the authority to impose

13 multlple separate fees on the purchasers of firearms. Payment of these fees is

14 mandatory before one can receive a ﬁ;earm. DEFENDANTS have discretion as to -
15 || whether to charge these fees and in what amount to charge them, up to a statutorily
16 || imposed cap. | |

17 4. DEFENDANTS’ imposition of these fees, and in some cases the very

18 || statutes conferring the authority on DEFENDAN TS to spend the revenues from the
19 || fees on extraneous matters, vioiates PLAINTIFFS’ Second Amendment rights.

20 5. When a person wishes to obtain a firearm in California, state law generally
21 || requires the person to obtain the firearm through a federally licensed California

22 || firearm vendor (commonly known as én “FFL”).

23

24 ! DEFENDANTS are being sued in their official capacity as heads of the

25 || California Department of Justice, Wthh entity is authorized by the Legislature to
assess the Challenged Fees.

26 ‘
27 2 These fees apply even if a firearm is not being purchased but gifted or
28 traded as well. But for simplicity sake “purchase” will be used throughout this -

Complaint to include all such activities unless specifically stated otherwise. '
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6. In doing so, the would-be purchaser must, among other things, fill outa
Dealer’s Record of Sale form (“DROS”) the information from which is used by
DEFENDANTS to conduct a background check and conﬁrm the would-be
purchaser may lawfully receive ﬁrearms before he or she can take possession of
any firearm. In the case ofa handgun, the information is also used to register the.
handgun to the purchaser in DEFENDANTS® Automated Fircarm System (“AFS”).

7. DEFENDANTS have statutory discretion to charge firearm purchasers a
mandatory fee for processing eaeh DRQS, along with two additional fees, for every
firearm transaction. And, in the case 6f a handgun, California requires purchasers
to have a valid Handgun Safety Certlﬁcate for which DEFENDANTS may impose
yet another fee.

8. DEFENDANTS collect these fees through the FFL at the time of purchase
and currently exercise their discretion by uniformly charging the statutorily .
allowed maxnnum amount for each of the Challenged Fees.

9. PLAINTIFFS bring th1s suit to challenge the constitutionality of
DEFENDANTS’ imp0s1t10n of these fees levied on the transfer of firearms;
specifically, those fees provided for by California Penal Code sections 28225 (a)-(c)
[12076(e)], 28300(c) [12076.5(b)], 23690(a) [12088.9(a)], and 31650(c) [12805(e)]
(colleetlvely, the “Challenged Fees”).’

10. Each of the Challenged Fees as eurrently 1mp0sed by DEFENDAN TS
mﬁmges on PLAINTIFFS’ Second Amendrnent rights, both because
DEFENDANTS charge the fees in excessive amounts and because they improperly

* Pursuant to the Legislature’s enactment of Assembly Concurrent
Resolution 73 (McCarthy) 2006, which authorized a Non-Substantive
Reorganization of California’s Deadly Weapons Statutes, various California Penal
Code sections were renumbered, effective January 1, 2012. For convenience and
ease of reference, the corresponding previous code section for each referenced
Penal Code seetion is provided in brackets.
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utilize the fees’ windfall revenues to. finance general law enforcement act1v1t1es
unrelated to the regulatron of lawful ﬁrearm purchases

11. It is not just PLAINTIFFS’ contentlon alone that the Challenged Fees are
excessive as currently imposed. DEFENDANTSVthemseIVAes have admitted as
recently as 2010 that at least one of the Challenged Fees is too high. And, the
accounts containing the revenues amassed from the Challenged Fees, which
DEFENDANTS manage, regularly run multi-million dollar annual surpluses When
constitutional principles limit such government assessments to the reasonable cost
of regulatlng the act1V1ty on which the fee is imposed.

12. Nor is it just PLAINTIFFS’ contention alone that revenues from the
Challenged Fees are used for purpoSes beyond regulating lawful firearm
purchasers. DEFENDANTS” history cf supporting legislation‘ to expand the list of
activities for which DEFENDANTS rnay use retfenues from the Challenged Fees,
demonstrates DEFENDANTS’ past and continuing use of the Challenged Fees’
revenues unconstitutionally. |

13. Most notable is a recent amendment to the California Penal Code adding -
mere possession of firearms to that list,4 thereby forcing lawful firearm nurchasers
to finance any law enforcement operation concerning unlawfil firearm possession.
This is tantamount to the govemmenticharging a fee to all speakers and the funds
being used to subsidize Iaw enforcement programs targeting a small subset of
speakers who scream “fire” in a crowrled theater.

14. Despite the significant surplnses from their revenues and the use of those
revenues on activities unrelated to reéulating lawful firearm transfers, DOJ chcbses
to charge the rnaximum amounts statlrtorily allowed for the Challenged Fees.

15. Concomitant to their as apphed challenge to DEFENDANTS’ imposition

of the Challenged Fees, PLAINTIFFS facially challenge certain California Penal

* See description of Senate Bill ‘819, discussed below at Paragraph 103.

4
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Code sections that expressly allow the unlawful expenditure of the Challenged
Fees’ revenues; specifically, Californja Penal Code sections 28235, 28225, 31650,
and 28300, - - |

16. Because the Challenged Fees and their related statutes affect
constitutionally protected activity, irreparable harm is presumed. Accordingly, the
following relief from this Court is warranted:

(a)a deelaration that the Challenged Fees as currently imiposed by
DEFENDANTS are unconstitutionally excessive, and an injunction
prohibiting DEFENDANT S from collecting the Challenged Fees unt11
they reduce them to non-excesswe amounts;

(b) a declaration that DEFENDAN TS’ use of revenues from the
Challenged Fees on special yveapon permitting and general law
enforcement activities not reasonably related to the regulation of lawful
firearm transactions is unconstltutlonal and an injunction prohibiting
DEFENDAN TS from usmg those revenues on such activities; and

(c) a declaration that the California Penal Code statutes with
prov1s1ons authonzmg DEFENDANT S’ improper expend1tures of the
Challenged Fees’ revenues on activities not reasonably related to the
regulation of lawful ﬁrearm;transactmns are facially unconstitutional, and
an injunction prohibiting DEFENDAN TS from acting pursuant to those

- statutes. ?
- ~ JURISDICTION and VENUE |
17. Jurisdiction of this action is founded on 28 U.S. C. §§ 1331 and 1343 in
that this action arises under the Constttutlon and laws of the United States, and
ﬁnder 28 U.S.C. § l343(a)(3) and 42 U.S.C. § 1983, in that this action seeks to
red:ress the depriVation, under color ol’ the laws, statutes, ordinances, ’regulations,
customs, and usages of the State of ‘California and political subdivisions thereof, of

rights, privileges, or irnmunities secufed by the United States Constitution and by

e T4
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Acts of -Cong Tess.

18. PLAIN TIFFS’ claims for deelaratory and injunctive relief are authorized - |
by 28 U.S.C. §§ 2201 and 2202. |

19. Venue in this judicial dlstrlct is proper under 28 U.S.C. § 139l(b)(2)
because a substantial part of the events or gmissions giving rise to the claims-
occurred in this district. I
| PARTIES
I Plaintiffs

20. Plaintiff BARRY BAUER 1s a resident, property owner, and taxpaYer of
Fresno, California. Within the last five years, Plaintiff BAUER has lawfully
purchased firearms, including both handguns and long- -guns, for which he has had
to pay each of the Challenged Fees. Plamtlff BAUER intends to continue to
purehase firearms through an FFL in the future. |

21. Plaintiffs STEPHEN WARKENTIN and JEFFREY HACKER are
residents, property owners, and taxpayers of Fresno, Cahforma Within the last five
years, each has purchased multiple ﬁrearrns from both an FFL and a prlvate party,
through an FFL as required by Callforma Penal Code § 26500 [12070]. These
transactions have consisted of both handguns and long-guns. Some of these
transactions involved a single ﬁrearmi while others involved multiple handguns
(by way of private party transfers), multlple long-guns, and a combination of a
handgun and a long-gun. Plaintiffs WARKENTIN and HACKER intend to

continue their pattern of regularly purchasmg firearms through an FFL i in the

= future

22. For each of their transactlons Plamtlffs WARKENTIN and HACKER
have paid all fees California requires for firearm transfers described below.
Accordingly, each of them has paid $$0 in state fees for a transaction including a
single handgun and a single long-gun% $46 for a transaction including two

handguns, and $25 for transactions inyOIVing a single firearm or multiple long-
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guns.’ Plaintiffs WARKENTIN and HACKER have had to pay the Challenged
Fees multiple times in the same year, and, in some cases, the same month. Also,
Plaintiffs WARKENTIN and HACKER have each had to pay California’s $15 fee
to obtain a Handgun Safety Certiﬁcate once wifhin the last five years.

23. Plaintiff NICOLE FERRY is a resident of Fresno, California. Within the
last five years, Plaintiff FERRY has purchased handguns from an FFL for
self-defense and target practice. For each of her transactions, Plaintiff FERRY has
paid all “fees” California requires for éﬁre_arm transfers described below. Plaintiff
FERRY has had to pay California’s fees for firearm transfers more than once in the
same year. Also, Plaintiff FERRY has had to pay California’s $15 fee to obtaina -
Handgun Safety Certificate once within the last five years. Plaintiff FERRY
1ntends to purchase firearms through an FFL in the future

24. Plaintiff LELAND ADLEY i s a resident, property owner, and taxpayer of
Fresno, California. Within the last ﬁve years, Plaintiff ADLEY has purchased
multiple firearms from Both an FFL and a private party, through an FFL as required
by California Penal Code § 26500 [12070], ineluding both handguns and
long-guns. N

25. For each of his transactions, Plamtlff ADLEY paid all fees Cahforma
requires for firearm transfers descand below. Plaintiff ADLEY has had to pay
California’s fees for firearm transfers :tmultiple times in the same year. Also,
Plaintiff ADLEY has had to pay California’s $15 fee to obtain a Handgun Safety
Certificate once within the last five years. Plaintiff ADLEY intends to continue his
pattern of regularly purchasing ﬁrearrns'through an FFL in the future. |

26. Plaintiff NATIONAL RIFLE ASSOCIATION OF AMERICA, INC.
(hereafter “NRA”) is a non-profit entity classified under section 501(c)(3) of the

> See OVERVIEW OF REGULATORY SCHEME, Section II. - “California
Fees Imposed on Firearm Sales and Transfers” for an explanation and breakdown
of each of these fee amounts. ’
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Internal Revenue Code and incorporafed under the laws of New York, with its
principal place of business in Fairfax zVirginia NRA has a membership of
'approxnnately 4 million persons. The: purposes of NRA include protection of the
right of law-abiding citizens to keep and bear firearms for the lawful defense of
their families, persons, and property, and from unlawful government regulations
and preconditions placed on the exercise of that right. NRA spends its resources on
each of those activities. NRA brings this action on behalf of itself and its hundreds
of thousands of members in California, including Plaintiffs BAUER,
WARKENTIN YADLEY‘ and }HACKER who have been, are b‘eing, and will in the
future be subjected to DEFENDAN TS’ imposition of the Challenged Fees.

27. Plaintiff CALIFORNIA RIFLE AND PISTOL ASSOCIATION |
FOUNDATION (“CRPA FOUNDATION”) 1s a non-profit entlty classﬁ'led under
section 5 01(c)(3) of the Internal Revenue Code and mcorporated under Cahforma‘
law, with headquarters in Fullerton, Cahforma. Contributions to the CRPA
FOUNDATION are used for the direet beneéfit of Californians. Funds contributed
to and granted by CRPA FOUNDATION benefit a wide variety of constituencies
throughout California, including glin eollectors, hunters, target shooters, law « .
enforcement, and those who choose to own a firearm to defend themselves and

‘their families. The CRPA FOUNDAT;ION spends its resources seeking to raise
awareness about unconstitutional Iasz, defend and expand the legal recognition of
the rights protected by the Second Anijelidment', promote firearms and hunting
safety, protect hunting rights, enhance marksmanship skills of those participating
in shooting sports, and educate the ge:neral public about firearms. The CRPA
FOUNDATION supports law eqforce:ment and various charitable, educational,
scientific, and other firearms-related public interest activities that support-and-
defend the Second Amendment rightsz of all law-abiding Americans.

28. In this suit, the CRPA FOUNDATION represents the interests of its many

citizen and taxpayer members and members of its related association the California
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1 4Riﬂ.e and Pistol Association who reside 1n California and who wish to sell or

2 || purchase firearms, or who have sold or purchased firearms, and have been charged
3 || fees imp'oeed by the laws of the State ?of California associated with those |
4 || transactions. These members are too ﬂumerous to conveniently bring this action

5 individually. The CRPA FOUNDATION brings this action on behalf of itself and

6 || its tens of thousands of supborters in California, including Plaintiff BAUER, who

7 have been, are being, and will in the future be subj ected to DEFENDAN TS’

8 || imposition of the Challenged Fees.

9 29. Plalntlff HERB BAUER SPQRTH\IG GOODS, INC.,, 1s a California

10 || corporation with its principal place of business in the County of Fresno. California.
11 |[It is a licensed firearms dealer under both federal and California law (i.e., an FF L) .
12 || that sells a variety of firearms, mcludmg both long -guns and handguns. California
13 {| law requires Plaintiff HERB BAUER: ,’to collect the Challenged Fees for DOJ, at
14 || DOJI’s direetion, from ﬁrearm transferees. Accordingly, Plaintiff HERB BAUER is
15 || injured by its being fofced to facilitate DEFENDANTS’ unlawful fee collection -
16 {| activities. ‘ ' '
17 '30. The individual PLAINTEFS identified above are residents and taxpayers
18 || of California from the City and Counfy of Fresho who have been required to pay
19 || the Challenged Fees in violation of their rights and applicable law. |
20||  31. Eachofthe associational PLA]N TIFFS identified above has individual
21 || members who are citizens and taxpayers of California, including in Fresno County,
22 || who have an acute interest in p.urchasing firearms and do not vs;ish to pay unlawful

23 ‘fees taxes, or other costs associated with that purehase and thus have standing to
24 | seek declaratory and injunctive relief to halt or reduce the 1mp051t10n or charging

| 25 || of unconstltutlonal fees. The 1nterests' of these members are germane to then'
26 || respective associations’ purposes; and neither the clalms asserted nor the relief

27 || requested herein requires their members participate in this lawsuit mdlvldually.
28 ||/ 1/ ‘
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1 || IL Defendants
2 32. Defendant KAMALA HARRIS is the Attorney General of California. She
3 || is the chief law enforcement officer of Cahforma, and is charged by Article V, |
4 || Section 13 of the California Constituﬁon with the duty to inform the general public
5 || and to supervise ‘and instruct local prosecutors and law enforcement agencies
6 || regarding the meaning of the laws of the State, including the Challenged'Fees, and
7 || to ensure the fair, uniform and consistient enforcement of those laws throughout the
8 || state. She is sued in her official capacity. , | |
9 33. Defendant STEPHEN LINDLEY is the Acting Chief of the DOJ Bureau
10 | of Firearms and, as such, is responsible for executing, interpreting, and enforcing
11 || the laws of the State of California — as well as 1ts customs, practices, and policies —
12 || at issue in thls lawsuit. He is sued in hrs official capacity.
13 ' 34. Defendants HARRIS and LINDLEY (collectively “DEFENDANTS”) are
14 responsible for adnijnistering and enforcing the Challenged Fees, are in fact
15 || presently enforcing the challenge prox}ision against PLAINTIFFS, and will
16 || continue to enforce the Challenged Fees bagainst PLAINTIFFS. |
17 35. The true names or capacmes whether individual, corporate, associate or
18 otherw1$e of the DEFENDANTS named herein as DOES 1-10, are presently
19 || unknown to PLAINTIFFS, who thereifore sue said DEFENDANTS by such -
20 || fictitious names. PLAINTIFFS pray for leave to amend this Complaint and Petition
21 || to show the true names, capacities, anﬁ/or liabilities of DOE Defendants if and
) Wheu they have been determined. | |
23 OVERVIEW OF REGULATORY SCHEME
24 ||I.  Constitutional Provisious and éontrolling Law ‘
25 36. The Second Amendment to the United States _ConStitution provides: “A
26‘ well regulated militia, being necessary to the security of a free State, the right of -
27 || the people to keep and bear arms, shall not be mfrmged ” U.S. Const. amend. II.
28 37. The United States Supreme Court held in District of Columbia v. Heller,
| ‘ 10
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11554 U.S. 570 (2008), that the Second Men@ent of the United States Constitution
2 protects an individual civil right to pdésess firearms for self-defense. |

3 ~ 38. The Court soon thereafter héld in McDonald v. Chicago, 561 U.S. 3025

4 || (2010), that the Second Amendment is incorporated through the Due Process

5 || clause of the 14th Amendment to restricf state and local governments from

6 || infringing on the individual nght to keep and bears arms, and confirmed the right is
7|l a fundamental one. |

8 39. The right to keep and bear arms for self-defense implies a corresponding

9 || right to acquire' firearms. See Ezell v. C'ity of Chicago, 651 F.3d 684, 704 (7th Cir.

10 || 2011); see also Andrews v: State 50 Tenn 165,178, 8 A. Rep 8, 13 (1871) (01ted |
11 || approvingly in Heller at 614). | :
12 40. In Cox v. New Hampshire, 312 U.S. 569 (1941), the United States
13 Supreme Court indicated that govemment s authority to levy fees on the exercise
14 || of constltutlonal rights is limited. The Court held that fees charged for licenses to
15 || parade on pubhc property, being protected speech act1v1ty, can only be of amounts
16 || necessary to “meet the expense mc1dent to the administration of the Act and to the
17 || maintenance of public order in the mqtter licensed.” Id. at 577 (emphasis added).
18 || Any additional charge above and beybnd that rate would be invalid.
19 41. In Murdock v. ‘Pennsy'lvania,z 319 U.S. 105 (1943), the United States
‘20 Supreme Court expoimded on the principle it enunciated in Cox, holding “[a] state
- 21 || may not irnposé a charge for the enjoyment of a right granted by the federal
22 || constitution” because “a person cannolt be compelled to purchase, through a llicensel
23 || fee or a license tax, the pnvﬂege freely granted by the constitution.” Id. at 112. The
24 Murdock Court qualified that general rule by indicating that States may impose a
25 || fee when constitutionally protected aqtlv1ty is involved, but only if the fee is
26 || imposed “as a regulatory measure and calculated to defray the expenses of policing
27 || the activities in question.” It is not pelrmissible; however, to impose “a flat. liéense

28 || tax levied and collected as a conditior;;” to the “enjoyment of a right granted by the
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1 || Federal Constitution” and “unrelated to the scope of the activities of [the fee
2 ||payer].” Id. at 114. | ‘
3 |II. California Fees Imposed on Firearm Sales and Transfers
4 42. California confers discre’timi on DOJ to impose various fees — all of which
5 || have a statutory cap — on firearm pmehasers, which they must pay as a prerequisite
6 || to quahfy for recelvmg a firearm.
7 'A. The Dealer’s Record of Sale (DROS) Fee ©
8 - 43. California Penal Code sections 28225(a)-(c) [formerly 1207 6(e)], 28230 -
9 || [12076(f)], 28235 [12076(g)], and 28240(a)-(b) [12076(i)], establish the fees
10 {| associated with a DROS, and govern what the funds collected therefrom can be
11 |{ used for. | - |
12 44 Subdivision ‘(a) of Penal Code section 28225 [12076(e)] provides:
13 The [DOJ] may require the [FFL] to charge each firearm purchaser a
4| Increased ot & ato a0t ta exceod any increase i the Caifora -
s Icn%?lsslﬁgaﬁrlggigtei OIESEX as complled and reported by the Department of
| 16 45. The use of the “may” in subcihvismn‘(a) of Penal Code section 28225
17 || [12076(e)] makes clear that DEFENDANTS are not required to charge the
18 || maximum fee amount allowed for by %chat statute, or to even charge any fee at all.
19 46. Penal Code section 28'240(a); [12076(i)(1)] mandates that DOJ charge only
20 || one DROS fee for a single transaction on the .s'ame date for any number of firearms
21 || that are not handguns. This means regardless of the riumber of long-guns (i.e., rifles
22 | and shotguns) an individual purchases at one time, the DOJ charges one DROS fee
23 || for all of them. |
24 47. Penal Code sectlon 28240(b) [12076(1)(2)] prov1des that, in a smgle
25 ‘ '
26 ¢ The fees DOJ charges pursuant to California Code of Regulations Title
27 || 11, Section 4001, and Penal Code sections 28225(a)-(c) [12076(e)],
12076(f)(1)(B) [28230(a)(2)], dlscussed herein, shall be referred to as the “DROS
fee” throughout. 4
12 ‘ : 3781
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transaction on the same date for the delivery of any number of handguns, the DOJ
must charge a reduced DROS fee for any additional handguns that are part of that
same transaction. This means when an individual purchases more than one handgun
at the same time, the DOJ charges the DROS fee in full for the first handgun and a
reduced DROS fee for each additionat handgun.

48. Where an individual purchases a handgun and any number of long-guns at -
the same time, DOJ charges the purchaser a full DROS fee for each transaction.
This means where a long-gun is purchased along with a handgun the purchaser
must pay two full DROS fees, one for'the handgun and one for the long- gun —
desplte no separate DROS fee bemg requlred for additional long gun purchases and
only a reduced DROS fee being requ1red for each additional handgun.

49. The DOJ promulgated California Code of Regulatlons Title 11, section
4001, increasing the cap on the DROS fee from $14 to $19 for the first handgun or-
any amount of rifles/shotguns in a single transaction, and capping the DROS fee
for each additional handgun being purchased along with the first handgun at $15.

50. Subd1v151on (b) of Penal Code section 28225 [12076(e)] further provides
that “[t]he [DROS] fee shall be no more than is necessary to fund” the activities
enumerated at Penal Code section 28225(b)(1)—(1 1) [12076(e)(1)-(10)].~

51. Penal Code section 28225(b);(1 1) [12076(e)‘(10)] purports to authorize the
DOJ to use revenues from the DROS fee to fund “the estimated reasonable costs of
[DOJ] firearms-related regulatory and enforcement activities related to the sale,
purchase, possessmn loan, or transfer of firearms.” A

52. Prior to January 1, 2012, sectlon 28225(b)(1 1) [12076(6)(10)] did not
provide for expenditure of DROS fee revenues on the mere “possession” of
firearms. But the Legislature amended that section during the 2011 Legislati\}e
session to allow for such, based on its following purported findings: |

SECTION 1. The Legislature ﬁnds and declares all of the following:

(a) California is the first and only state in the nation to establish an
:
13 3782
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use DROS fee revenues for “the actua;,l processing costs associated with the

submission of a [DROS] td the [DOJ]%.”
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automated system for tpackiflg handgun and assault weapon owners who
might fall into a prohibited status. ‘ '

(b) The California Department of Justice (DOJ) is required to maintain
an online database, which is currently known as the ed Prohibited
Persons System, otherwise known as APPS, which cross-references all
handgun and assault weapon owners across the state against criminal
history records to determine persons who have been, or will become,
prohibited from possessing a firearm subsequent to the legal acquisition
or registration of a firearm or assault weapon.

(¢) The DOJ is further required to provide authorized law enforcement
agencies with inquiry capabilities and investigative assistance to
determine the prohibition status of a person of interest.

(d) Each day, the list of armed prohibited persons in California grows
by about 15 to 20 p,_eo%le..Ther_e are currently more than 18,000 armed
' lp:))ro_hlbl’ced persons in California. Collectively, these individuals are
elieved to be in possession of over 34,000 handguns and 1,590 assault
weapons. The illegal possession of these firearms presents a substantial
danger to public safety. : T

(e) Neither the DOJ nor local law enforcement has sufficient fesources
to confiscate the enormous backlog of weapons, nor can they keep up
with the daily influx of newly prohibited persons. ‘

(f) A Dealer Record of Sale fee is imposed upon every sale or transfer -

of a firearm by a dealer in California. Existing law authorizes the DOJ to
utilize these funds for firearms-related regulafory and enforcement
activities related to the sale, purchase, loan, or transfer of firearms
pursuant to any provision listed in Section 16580 of the Penal Code, but
not expressly for the enforcement activities related to possession. '

(g) Rather than placing an additional burden on the taxpayers of
alifornia to fund enhanced enforcement of the existing armed prohibited
_persons program, it is the intent of the Legislature in enacting this
measure to allow the DOJ to utilize the Dealer Record of Sale Account
for the additional, limited purpose of funding enforcement of the Armed
Prohibited Persons System. | ' '

53. Penal Code section 28230(a);(2) [12.076(f)(1)(B)] provides for DOJ to also

54, Section 28235 [12076(g)] provides:

All money received by the department pursuant to this article shall

be deposited in the Dealers’ Record of Sale Special Account of the

General Fund, which is hereby created, to be available, upon

Spproprlatlon by the Legislature, for expenditure by the

fe artment to offset the costs incurred pursuant to any of the
ollowing: »

14
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a) This article.
Section 18910.
c) Section 27555. ;

d Subdivisions (d) and (e) of Section 275 60
e) Article 6 (commencmg Wlth Section 28450).
Section 31110.

E Section 31115,

Subdivision (a) of Sectlon 32020.
i) Section 32670.
i) Section 33320.

55. The reference to “this article;’; in section 28235 means Article 3 of
Chapter 6 of Title 4 of Part 6 of the California Penal Code (beginning at
section 28200 and ending with section 28250), which includes the section
providing for imposition of the DROS fee.

56. The activities covered in the Penal Code sections referenced by section

(Cal Penal Code § 18910 [12305(f)- (g)]) (2) the California FFL Check Program

| (Cal. Penal Code § 27555 [12072(f)(1)]) (3) a public educatlon program pertalmng
to 1mporters of personal handguns (Cal Penal Code § [27560(d)-(e)]) A
[12072(f)(2)(D)] (4) the Centralized Llst of Exempted FFLs (Cal Penal Code §
28450, et seq. [12083]); (5) 1nspect10ns of “Assault Weapon” Permit- Holders (Cal.
Penal Code § 31110 [12289. 51); (6) pubhc educatlon program regarding
reglstratlon of “assault weapons” (Cal Penal Code § 31115 [12289]); (7) retesting
of handguns certified as “not unsafe” (Cal Penal Code § 32020(a) [12131(c)]); (8)
mspectlons of Machine Gun Pern:nt Holders (Cal. Penal Code § 32670 [12234]);

33320 [12099]). A
57. ‘Pursuant to statute, revenue ﬁom the DROS fee is supposed to be
deposited into the DROS Special Account of the General Fund (“DROS Spe01a1
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28235 [12076(g)] mclude [¢) mspectlons of “Destructive Device” Permit-Holders

and (9) mspectlons of Short-Barreled Long Gun Permit-Holders (Cal Penal Code § :
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L || Account”). Cal. Penal Code § 28235 [12076(g)].’
B. Firearms Safety and Enforcement Special Fund Fees

58. California Penal Code section 28300(a)-(b) [12076.5(a)] provides:
- i@) The Firearms Safety and Enforcement Special Fund is hereby
established in the State Treasury and shall be administered by the [DOJ].

__ (b) Notwithstanding Section 13340 of the Government Code, all moneys
in the fund are continuously appropriated to the [DOJ], without regard to fiscal
gears, for the purpose of implementing and enforcing the provisions of Article
(commenomg with Section 31610) of Chapter 4 of Division 10, enforcing
Section 830.95, Title 2 (commencing with Section 12001) of Part 4, Sections
16000 to _1696(3 [12070 c)(Z)E inclusive, Sections 16970&12277].’[0 17230
[12650], inclusive, Sections ;7240 124011 to 21390 [12028(a)], inclusive
and Sections 21590 [12028(a)] to 34370 [12078(a)(5)], inclusive, and for the
establishment, maintenance, and upgrading of eqm}iment and services
10 nece_ssargf for firearms dealers to comply with Article 2 (commencing with
Section 28150 [12077(g)]). - : _ ‘

[\

O o0 1 Y W W

! 59. The “provisions of Article 2” mentioned in Section 283 0.0(b) concern the

. Handgun Safety Cértiﬁcéte Program (discussed beloW) pro’vided for in sections

31610 [128000, et seq. o | -

a 60. California Penal Code section 830.95 mentioned in Section 28300(b)

12 | prohibits p‘ioketi‘ng while wearing the%uniform of a peace officer.

61. Title 2 (commencing with Section 12001) of Part 4 concerns sentence

g enhancements for convictions of ﬁreafm related crimes. | -

8 62. The provisions ranging betwe:en Section 16000 and 343 70 [12078(a)(5)]

P mentioned in section 28300(b) as acti?vities funded by the Firearms Safety and
2 Enforcement Special Fund, include all' manner of laws regulating “deadly

z; weapons,” including not only 'handgollls and long-guns, but also “unsafé

23

7 DEFENDANTS deposit (and commingle) funds collected from some
24 || additional fees — for special firearm licensing and miscellaneous services (see e.g,,
25 || Cal. Penal Code §§ 30900-30905 [12285(a),(b)]), concealed weapon permit
applications and Cal. Pen. Code § 26190(a)-(b) [12054]), “Assault Weapon”

26 || Permits — into the DROS Special Account. The validity of those fees is not at

o7 || issue, here; rather, what is at issue is whether DEFENDANTS spend revenues
from the Challenged Fees on regulating the activities those other fees are collected
28 || for. PLAINTIFFS contend that DEFENDANT S are improperly doing so.
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1 ||'handguns,” machine guns, “assault weapons,” destructive devices, ammunition,

2 || boobytraps, body armor, tear gas, silejncers, switchblade knives, and “less lethal
3 || devices.” :
4 63. The Firearms Safety and Enforcement Special Fund is funded by
5 || revenues generated from two separate fees charged to firearm purchasers.
6 1. The $5 Fee |
7 64. California Penal Code Sectien 28300(c) [12076.5(b)] provides:
8 (c) The [DOJ] may require firearms dealers to charge each person who
o Rovenues from his oo shall §é‘%ee$%§l¥§d‘l%ll%r§ %ﬁ?ﬁl’éﬁ%ﬁ?%?ﬁ%‘m(’“
: Enforcement Special Fund.
10
11 65. Section 28300 [12076.5] does not require the DOJ to charge the maximum
12 || amount authoriied under that statute (i.e., $5), or to even charge any fee at all.
13 | 2. The Handgun Safety Certificate Exam Fee ($'15)
14 66. A would-be handgun purchaeer mtlst obtain a Handgun Safety Certificate
15 || (“HSC”) before a handgun may be leéally received. Cal. Penal Code § 31615.
16 | 67. To obtain an HSC, a certiﬁe(;l instructor (usually the FFL) administers a

17 || test for which the certified instructor is charged up to fifteen dollars ($15) by the
18 || DOJ.? The $15 fee (“HSC Exam fee”) is generally charged to the exam taker by the
19 || FFL, as allowed by law.
20 68. Upon passage of the test, an tindividual' receives an HSC,’Wthh is'valid
21 || for ﬁve (5) years, meaning an HSC holder can purchase handguns throughout the
22 || S-year period the HSC is valid WlthOth retaking the test or repaying the HSC Exam
23 || Fee. Onee the HSC expires (after 5 years) the person would have to pay the HSC

~ 24 || Exam Fee and pass the exam again before the person could purchase or receive a

25 [ handgun.
26 69. Funds collected from the HSC Exam Fee are placed in the Firearms Safety
27 . ’

- 28 ® (Cal. Pen. Code § 31650(c) [12805(e)])

17
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1 |land Enforcement Special Fund. See Cal. Pen. Code § 31650(d) [12805(f)].
2 70. Section 31650(c) [12805 (e)]i, the statute conferring authority on DOJ to
3 chargé the HSC Exam fee, does not réquire the DOJ charge the maximum amount
4 || authorized under that statute, or to even charge any fee at all.
5 C. Firearm Safety Account Fee ($1)
6 71. Penal Code section 23690 [12088.9] provides:
7 (a)(1) The Departnjent of Justice may require each dealer to charge each
firearm purchaser or transferee a fee not to exceed one dollar ($1) for each
8 firearm transaction. - : :
9 (2) The fee shall be for the purpose of supporting department program
costs related to this act, including the establishment, maintenance, and
10 upgrading of related database systems and public rosters.
11 (b)(1) There is hereby created within the General Fund the Firearm Safety
- Account. : , ‘
12 , .
' B S:%) Revenue from the fee imposed bﬁr subdivision (a) shall be deposited
13 into the Firearm Safety Account and shall be available for expenditure by the
. Department of Justice upon appropriation by the Legislature.
1 _ f ’ :
: (3) Expenditures from the Firearm Safety Account shall be limited to
15 program expenditures as defined by subdivision (a).
16 - 72. There is no provision in Califomia law requiring DOJ to charge this fee at
.17 || all : | ‘
18 R L
, D. Legislative History of the DROS Fee and Management of the DROS
19 Special Account o :
20 73. The origins of the DROS systbm and its related fees are believed to go
21 || back to sometime in the 1920s. ‘ |
22 74. The amount of a DROS fee in and around the year 1990 was $4.25. See |
23 || S.B. 670, 1995-1996 Leg. Sess. (Cal. 1995) (as introduced Feb. 22, 1995).
24 75. By 1995, the DROS fee had ballooned to $14.00, an increase of greater
- 25 || than 300 percent in less than five yeafs. Id. ' |
26 ||  76. In 1995, the California Legiélaturé passed Senate Bills 670 and 671 to cap
- 27 || the rate for a DROS fee at $14.00, With increases “at a rate not to exceed any |
28 | increase in the California Consumer R_I'ic:e Index.” That amendment is reflected in
18 3787
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1 || Penal Code section 28225(a) [12076(e)] deScr‘ibed above.
~ 77. Senate Bill 670 (1995-1996 Reg. Sess. (Cal. 1995) (as enacted) further
prohibited the DOJ from using the fee to “directly fund or as a loan to fund any

E S

program not specified.”

Lh .

78. In the following yeers, a trend of appropriating DROS fee revenues to pay

for additional activities unrelated to the clearance of the purchaser to buy a firearm

~ N

or register handguns emerged. A series of bills passed that allowed monies in the -
8 || DROS Special Account to pay for the ever-expandmg list of programs and services
9 || found at section 28235 [12076(g)].
10 79. For example, Assembly Bill 2080 (2002) established a program to address
11 || illegal firearms trafficking and authonzed its funding from the DROS Special
12 || Account. See Penal Code §§ 27555 [1§2072(f)(1)], 28235 [12076(g)].
13 80. Assembly Bill 2580 (2002) speciﬁcally amended section 28235
14 | [12076(g)] to authorize funding from :th'e DROS;Special Account for the
15 || inspections of several classes of dangerous weapon permit-holders. See Cal. Penal
16 Code §§ 28235 [12076(g)], 12099 [35:320] [inspections of short—barreied long gun
17 permjt;holders], 32670 [12234] [inspections of machine gun permit-holders],
18 ||31110 [12289.5] [inspections of ‘_‘assdiult weapon” permit-holders], 19000
19 || [12305(f)-(g) [inspections of destl*uctive devices permit-holders].
20 81. Assembly Bill 2902 (2002) speciﬁcally amended section 28235
21 || [12076(g)] to authorize funding for thie maintenance of the Centralized List of
22 || Exempted FFLs and the re-testing of ]dandguns deemed “not unsafe.” See Cal.‘
23 || Penal Code §§ 28235 [12076(g)], 12083[28450 et seq. ], 32020 [12131(c)].
24 82. In 2001, Plaintiff NATIONAL RIFLE AS SOCIATION (NRA) requested
25 || the Office of Cahforma State Auditor (“CSA”) to investigate the DOJ’s operation
26 | of the DROS program, believing that DROS Special Account funds were being
27 || misused. : |

B ‘ !
28 83. CSA responded to Plaintiff NRA’s request, stating that-an audit of the

19 | 3788
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DROS program could only be cenducted by request from the Joint Legislative
Audit Committee (“JLAC”). Plaintiff NRA then began working with members of
the Legislature to prepare a request to JLAC for an audit.

84. Before Assembly Bill 2080”5 final passage in 2002, the Office of -
Legislative Counsel was asked by Senat‘or Bill Morrow to opine en whether
Assembly Bill 2080 authorized using DROS fee revenues, paid by individual
firearms transferees, to support Assembly Bill 2080’s purposes.

85. While awaiting the Office of Legislative Counsel’s response to that
request, then Assemblyman (now Senetor) Rod Wright sought information on the
DROS Special Account from theyDOJ;j and Legislative Analyst’s Office from the
Assembly Budget Committee. A weelic later, the Assembly Budget Subcommittee
on State Administration erdered the ]jOJ to submit a report on the DROS Special
Account status. See 2002 Budget Act Ttem 0820-001- 0460.

86. The first report DOJ submltted to the Assembly Budget Subcommittee on
State Administration detailed the status of the DROS Special Account. But no audit
of spending was prov1ded

87. Later that year, the Office of Leglslatlve Counsel responded to Senator
Morrow’s request regardmg expendlng DROS Fee revenues to support Assembly
B111 2080, with the following analy51s | | |

- Section 28225(b) [12076(e)] provides that the DROS fee be no more than

. is necessary to reimburse de31gnated program purposes and may not be
used to fund any other program; o

- Nevertheless, section 28235% [120’76(g)] identifies other purposes for

which funds in the DROS Special Account may be used;

'~ Under the rules of statutory eonstruction, section 28235 [12076(g)] refers
generally to money in the DROS Special Account, rather than specifically
to the revenue from the secti:()n 28225(a) [12076(e)] DROS fee;

- Because the DROS Special Aecount contains funds in additien to fees

. 20 3.789
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obtained ‘pursuant to 28225(b)(1)-(10) [12076(e)], the purposes of section
28235 [12076(g)] may be aecomplished without the use of 28225(a)
© [12076(e)] [DROS] funds; o
- Because Assembly Bill 2080 d1d not amend 28225(a) (c) [12076(e)] to
fund its new purposes, 28235 [12076(g)] could not be construed to
authorize the expenditure of DROS fees for any purpose not specified in
28225(b) [12076(e)]; '

88. The Office of Legislative Counsel’s response provided itsexplan_ation on
how it believed 28225(a)-(c) and 28235 [subsections (e) and (g) of section 1207 6,
respectively] could coexist. Though the Office of Legislative Counsel explained
how those sections could coexist, it did not say DOJ was actually limiting | |
expendltures in such a manner. | . |

&9. The DOJ and the Legrslatlve Analyst s Office then subrmtted a
supplemental report on the status of the DROS Special Account to the Leglslature
pursuant to the 2002 Budget Act, Item 0820-001-0460. That report summarized the
annual DROS Speeial Account reVem;Jes and expenditlires, DROS-related
programs, DROS application receipt fnformation, the fees then eharged, and the
average cost of processing each applieaﬁon. Claiming that expert staff and
necessary funding were unavailable, léewever, the report did not provide the
necessary comprehensive examination into the DOJ’s fee structure to determine
whether the DROS fee was recoveringj—;r actual costs of the DROS program, or what
aspects of it, or if adjustments to the emount of the fee were appropriate. DOJ thus |
conceded that it was expendmg mﬂhons of dollars without information showmg
that expendltures of funds from the DROS fee were legally authorized.

- 90. In 2003, Assembly B111 161 passed removing the prohibition on usmg

| DROS fee revenues to “directly fund orasa loan to fund any program not.

specified.” AB 161 therefore allowed DOJ to use funds collected from firearm

transactions for any regulatory and enfereement aetlvlt[y] related to the sale,
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purchase, loan, or tranéfer of firearms” regardless of 'whethér the activity related to
constitutionally allowable spending.”

| 91. As Ass:embly Bill 161 made its way through the legislative process, the
bill’s sponsor argued fhat it did not expand the use of revenues froni the DROS fee,
but merely clarified their use." |

92. The Bill Analysis of Assembly Bill 161 also indicates the Legislature
relied on the Legislative Counsel’s opinion that DROS fee revenues could not be
used to fund the activities mandated by Assembly Bill 2080.

93. The enactment of section 28225(b)(1 1) [12076(e)(10)] expanded’the |
scope of section 28225(a)-(c) [12076(e)] prov1d1ng a “catch-all” to ensure that
those programs (i.e., those sections hsted in section 28235 [12076(g)]) could be
supported by revenues from the DROS fee in the DROS Special Account.

94. Noting that the DOJ’s prev10us reports lacked sufficient detail, on January
26 2004, Senator Morrow submitted a written request to the JLAC, seeking a
formal audit of the DROS Special Account. That request was heard a month later."

95. A year after Assembly Bill 1;61 passed and expanded the list 6f activities
that DROS funds could be spent on, ti;e DOJ adopted California Code of
Régulations, title 11, section 4001, wﬁich increased the cap on DROS Fees as
deScribed above in Paragraph 49. No isupport‘was provided by DOJ tying the $5

° Found in current Penal Code section 12076(e)(10) [28225(b)(1 1)]; which -
was further amended in the 2011 Leglslatlve session by Senate Bill 819 as
described below.

1 See Sen. Comm. on Public Safety, Bill Analysis: Dealers Record of Sale
Special Account - Expanding Authorized Use - Appropriation to Fund Firearms
Trafficking Prevention Act of 2002, at 10 (July 8, 2003) available at
bttp://www.leginfo.ca.gov/pub/03-04/bill/asm/ab_0151-0200/ab_161 cfa 200307
08 141850 sen comm.html (last visited Jan. 11, 2012).

" PLAINTIFFS have so far been unable to ascertain the vote or outcome of -
that February 24, 2004 hearing, despite diligent efforts.
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