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INTEREST OF AMICI CURIAE1 

Amici are a diverse group of cities—including large metropolitan areas, 

smaller urban centers, and residential communities—from throughout the State of 

California.  Although their communities differ in many ways, amici are united in 

their desire to protect their residents and law enforcement officers from gun 

violence.  Amici have come together to voice shared concerns about the dangers of 

large-capacity magazines (LCMs) and the implications the panel’s decision in this 

case has for amici’s ability to protect their communities from these deadly 

weapons.   

Amici have observed the dangers of LCMs firsthand and have sought to 

reduce the prevalence of these weapons in their communities.  Amici the City and 

County of San Francisco and the City of Sunnyvale ban the possession of LCMs, 

in laws that this Court and others have previously upheld.  Fyock v. City of 

Sunnyvale, 779 F.3d 991 (9th Cir. 2015); San Francisco Veteran Police Officers 

Ass’n v. City & Cty. of San Francisco, 18 F. Supp. 3d 997 (2014).  The City of 

Oakland has also banned the possession of LCMs since 2016.  Oakland Muni. 

Code § 9.38.010-080.  Other amici have declined to regulate LCMs themselves and 

instead have relied on the State’s law to prohibit LCM possession in their 

jurisdictions.  For instance, the City of Alameda recently passed a number of 

ordinances related to public safety and gun violence.2  While Alameda considered 

banning LCMs at that time, it chose not to do so because of the State’s existing 

                                           
1 All parties have consented to the filing of this brief.  No party’s counsel 

authored the brief in whole or in part, no party or party’s counsel contributed 
money intended to fund preparing or submitting the brief, and no person other than 
amici or their counsel contributed money intended to fund preparing or submitting 
the brief. 

2 Appx. A, City of Alameda Ord. No. 3269, enacted as Alameda Muni. Code 
§ 4-32; Appx. B, City of Alameda Ord. No. 3270, enacted as Alameda Muni. Code 
§ 4-36. 
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law.  Similarly, the City of Los Angeles enacted Municipal Code section 46.30 in 

2015 to prohibit the possession of LCMs in that city.  But after the State’s ban 

went into effect, Los Angeles added a sunset provision to section 46.30, relying 

instead on the State’s law to protect against LCM-related violence.  And all 

amici—regardless of whether they have considered banning LCMs—have 

observed the inherent dangers of LCMs to the public in general and law 

enforcement officers in particular.  

Amici curiae therefore submit this brief to explain why the en banc Court 

should reconsider the test the divided panel applies for evaluating the 

constitutionality of firearms restrictions.  The panel’s framework understates the 

dangers LCMs pose, makes it more difficult for amici to regulate weapons that 

might conceivably be used for self-defense, and creates new uncertainty about the 

factors that bear on the constitutionality of sensible gun regulations.   
INTRODUCTION AND SUMMARY OF ARGUMENT 

This panel is the first in the Nation to have struck down a State or local ban 

on the possession of LCMs.  Opn. 67 (Lynn, J.).  Every other court—including this 

Court—that has reviewed a prohibition on LCMs has applied intermediate scrutiny 

and upheld the law.  Fyock, 779 F.3d at 1001; see also Worman v. Healey, 922 

F.3d 26, 30-31 (1st Cir. 2019); Ass’n of N.J. Rifle & Pistol Clubs, Inc. v. Att’y Gen. 

N.J., 910 F.3d 106, 110 (3d Cir. 2018); Kolbe v. Hogan, 849 F.3d 114, 135, 138 

(4th Cir. 2017) (en banc); Friedman v. City of Highland Park, 784 F.3d 406, 412 

(7th Cir. 2015); N.Y. State Rifle & Pistol Ass’n v. Cuomo, 804 F.3d 242, 261-64 

(2d Cir. 2015); Heller v. District of Columbia (“Heller II”), 670 F.3d 1244, 1260-

64 (D.C. Cir. 2011). 

The panel’s departure from this authority warrants en banc review for the 

reasons the State of California has set forth.  Pet. 6-17.  Amici do not restate those 

reasons here.  Instead, amici address the various reasons the panel’s decision 
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threatens local government interests, ignores front-line law enforcement 

observations and experiences, and upends established understandings about when 

gun control measures are justified and necessary.  The panel decision understates 

the interest in public safety that the Second Amendment has always protected, 

disregards the litany of evidence about how LCMs are actually used, and suggests 

that cities with more crime have less power to regulate dangerous weapons in their 

jurisdictions.  Absent en banc review, the panel’s decision will make it more 

difficult for amici to protect their communities and their law enforcement officers 

from gun violence.   
I. The Panel’s Determination That LCMs Are Common, And Therefore 

Protected By The Second Amendment, Threatens Public Safety And 
Localities’ Ability To Enact Gun Safety Laws. 

In applying the first prong of this Circuit’s Second Amendment 

jurisprudence—which evaluates whether a regulation implicates the Second 

Amendment at all, see Jackson v. City & Cty. of San Francisco, 746 F.3d 953, 967 

(9th Cir. 2014)—the panel held that LCMs receive Second Amendment protection 

largely because they are in common use in many parts of the Nation.  Opn. 22.  

The panel found that this evidence of commonality “ends the inquiry” into whether 

these weapons are protected by the Second Amendment, and declared evidence 

about the dangers of LCMs to be “irrelevant.”  Opn. 21-22.   The panel’s approach 

is contrary to existing case law and will curtail amici’s efforts to regulate weapons 

that pose special dangers to their communities. 
A. By using national evidence to assess commonality, the panel 

decision cabins cities’ ability to tailor local gun control measures. 

In determining that the use of LCMs is protected by the Second Amendment, 

the panel relied almost exclusively on its conclusion that LCMs are in common 

use.  Opn. 20-27.  The panel based this finding on statistics showing that 

“[m]illions of Americans across the country own LCMs,” and that “half of all 
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magazines in America hold more than ten rounds.”  Opn. 12.  The panel also 

emphasized that LCMs “may be lawfully possessed in 41 states and under federal 

law.”  Id.  

This is contrary to existing authority that has preserved local authority over 

gun control measures.  States and local jurisdictions have the primary 

responsibility for ensuring public safety.  See United States v. Morrison, 529 U.S. 

598, 618 (2000).   The Second Amendment does not supersede this authority.  

Rather, the Supreme Court has held that the constitutional protection of the right to 

bear arms, while imposing “limits” on policy choices, by no means eliminates state 

and local authority “to devise solutions to social problems that suit local needs and 

values.”  McDonald v. City of Chicago, 561 U.S. 742, 785 (2010) (plurality op.).  

And although firearm violence is a national problem, the Court has recognized that 

“conditions and problems differ from locality to locality,” so gun regulations that 

may be appropriate or effective in one area may be inappropriate or unwarranted in 

another.  Id. at 793. 

The panel’s approach threatens the ability of state and local governments to 

enact firearm regulations tailored to local needs, instead forcing them into lockstep 

regardless of their differences.  Here, California’s longstanding legislative 

judgment that LCMs are dangerous is effectively trumped by the popularity of 

LCMs among residents of other States.  Opn. 12.  And that other States have 

decided not to prohibit the possession of LCMs in their communities—

communities that may differ from California in any number of ways—limits 

California’s ability to regulate those firearms.  This standard puts a stranglehold on 

local jurisdictions’ ability to adopt firearms restrictions to address local concerns.  
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B. The panel’s focus on commonality understates the significant 
dangers of LCMs, especially to law enforcement officers. 

In focusing on LCMs’ commonality, the panel decision also effectively 

reads the dangers of LCMs out of the first-prong analysis.  See Opn. 22 (holding 

that evidence of common use forecloses consideration of whether LCMs are 

dangerous).  The panel’s disregard for the dangers of LCMs is gravely concerning 

to amici.  Amici’s on-the-ground experience confirms that weapons outfitted with 

LCMs are especially deadly when used in confrontations with law enforcement 

officers, as well as to members of the public.3 

As the case law has recognized, LCMs pose special dangers to law 

enforcement personnel because a shooter can fire more bullets without stopping to 

reload.  The absence of pauses to reload makes it more difficult for law 

enforcement officers to intervene or retreat and exposes them to an uninterrupted 

wave of lethal fire.  See, e.g., Kolbe, 849 F.3d at 127, 137 (holding that LCMs are 

not protected by the Second Amendment because they “depriv[e] . . . law 

enforcement officers of opportunities to escape or overwhelm the shooters while 

they reload their weapons”); Heller II, 670 F.3d at 1264 (citing testimony from 

District of Columbia Chief of Police that “the ‘2 or 3 second pause’ during which a 

criminal reloads his firearm ‘can be of critical benefit to law enforcement’”).  

Amici’s experience is consistent with the case law: LCMs in the hands of 

criminals pose a greater danger to police officers than standard-capacity 

magazines.  ER1602 (Emanuel Decl. ¶ 40); Appx. C (Emmitt Decl. ¶ 5).  When a 

shooter must pause, even briefly, to reload, officers have the ability to take action, 

either by advancing or falling back to take cover.  ER1602 (Emanuel Decl. ¶ 40); 

Appx. C (Emmitt Decl. ¶ 5).  A shooter who does not have to reload does not give 
                                           

3 This same evidence—which the State of California describes (Pet. 12-
13)—also establishes why California’s ban on LCM possession satisfies 
intermediate scrutiny.  California has shown a reasonable fit between an LCM 
possession ban and the substantial government interest in public safety. 
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police that opportunity, and has a greater ability to injure or kill by engaging in 

deadly fire.  ER1602 (Emanuel Decl. ¶ 40); Appx. C (Emmitt Decl. ¶ 5).  The San 

Francisco Police Department has observed that criminals use LCMs specifically to 

obtain these advantages over law enforcement officers.  See ER1601 (Emanuel 

Decl. ¶ 38). 

Amici have observed the tragic results of encounters between their law 

enforcement officers and criminals wielding LCMs.  For instance, in 1994, SFPD 

Officer James Guelff was killed in downtown San Francisco by a shooter with an 

assault rifle and thousands of rounds of ammunition.  ER1602 (Emanuel Decl. 

¶ 41).  Officer Guelff was a member of the SFPD Specialist Team with specialized 

weapons expertise.  Id.  But he was overmatched in firepower: After exhausting his 

service revolver’s six bullets, Officer Guelff was fatally shot by the suspect—who 

did not have to reload—as he reloaded.  Id.  And in Los Angeles, in 1997, shooters 

engaged in a bank robbery used LCMs to launch a continuous wave of fire against 

responding LAPD officers.  ER1602-03 (Emanuel Decl. ¶ 43).  The responding 

officers—who, like Officer Guelff, had only standard-issue firearms—were forced 

to commandeer ammunition from a nearby firearms store to try to stop the 

shooting.  Id.  In the end, the shooters fired more than 1000 rounds of ammunition, 

and 12 officers were injured by the gunfire.   

Sadly, these are not isolated incidents.  See, e.g., ER1602 (Emanuel Decl. 

¶ 42) (describing attempted shooting of SFPD officers using LCMs in April 2013).  

For instance, in 2009, in one of the deadliest police shootings in recent memory, an 

individual shot and killed four Oakland Police Department officers, two while 

using a LCM.  ER1002 (Mayors Against Illegal Guns, Analysis of Recent Mass 

Shootings (2013)).  And last year a gunman in Riverside, California, used an LCM 
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to fire almost 100 rounds in a shootout that killed two California Highway Patrol 

officers and injured two others.4  

LCMs also continue to play an unfortunately prominent role in criminal 

activity, with often deadly consequences for amici’s communities and residents.  

Despite some amici’s efforts to ban LCMs, these weapons still circulate with 

alarming frequency and will only become more prevalent in the absence of a 

statewide ban.  See ER1601 (Emanuel Decl. ¶ 38) (over 50 percent of the guns that 

SFPD recovers are fitted with LCMs).5  LCMs are frequently possessed by 

criminals, especially in connection with gang crimes and dangerous criminal 

activity.  Id.; see also ER407 (Koper Rpt.); Appx. C (Emmitt Decl. ¶ 8).  And they 

are used with harrowing regularity to harm innocent people at workplaces, schools, 

and other public spaces.  For instance, on August 8, 2020, LCMs were recovered 

after three shooters fired gunshots in downtown Alameda, causing injuries to an 

innocent bystander and striking a passing car, narrowly missing the driver and her 

child.6  In 2017, a shooter using LCMs opened fire at his San Francisco workplace, 

killing three coworkers and injuring another.  ER306 (Allen Rpt., Combined Mass 

Shootings Data, 1982-October 2017).  In 2013, a shooter armed with LCMs 

opened fire on the Santa Monica College campus, killing five people and injuring 

four others.  ER1619 (Mersereau Decl. ¶ 14).  And that same year, a gunman using 

                                           
4 https://www.nbcnews.com/news/crime-courts/ex-con-who-killed-

california-cop-used-homemade-ghost-gun-n1042811 (last visited Sept. 4, 2020). 
5 A statewide prohibition on LCMs is critically important for public safety, 

both for jurisdictions that ban LCMs and those that do not.  Appx. D (Ngo Decl. 
¶ 12) (“[A] state-wide prohibition is necessary to ensure that [LCMs] do not 
permeate Sunnyvale borders from neighboring jurisdictions . . . and jeopardize the 
lives of Sunnyvale residents.”); see also Appx. C (Emmitt Decl. ¶ 9) (describing 
crimes committed using LCMs “brought in from outside the city”). 

6 https://www.nbcbayarea.com/news/local/east-bay/3-juvenile-suspects-
arrested-in-connection-to-downtown-alameda-shooting/2341253 (last visited Sept. 
4, 2020). 
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an LCM opened fire at Los Angeles International Airport, killing a TSA agent and 

injuring several bystanders.  ER1619 (Mersereau Decl. ¶ 15).   

As amici and other courts have concluded, limiting a shooter to a ten-round 

magazine could “mean the difference between life and death for many people.”  

Kolbe, 849 F.3d at 128 (internal quotation marks omitted).  By making 

commonality nearly dispositive of the Second Amendment’s first-prong inquiry, 

the panel decision ignores how dangerous LCMs are to the public and law 

enforcement in particular, and makes it more difficult for cities to regulate these 

unusually dangerous weapons.  Absent en banc review, the decision will increase 

the prevalence of LCMs in amici’s communities, leading to more unnecessary 

violence and deaths. 
II. LCMs Are Not Commonly Used For Self-Defense. 

Amici are also troubled by the panel’s conclusion that LCMs might be used 

in self-defense.  Opn. 33.  Based on its speculation that LCMs could hypothetically 

be so used, the panel applied strict scrutiny to California’s LCM ban.  Id.  But the 

panel’s unsubstantiated determination that LCMs are useful for self-defense is 

contrary to amici’s on-the-ground experience. 

Amici and other law enforcement entities have taken a uniform stance on this 

topic: LCMs are neither necessary nor appropriate for self-defense.  ER262 (James 

Decl. ¶ 8); Appx. C (Emmitt Decl. ¶ 7); Appx. D (Ngo Decl. ¶ 5); Appx. E (Lazar 

Decl. ¶ 4).  In amici’s experience, individuals using firearms in self-defense do not 

normally need LCMs, because few shots are typically fired in self-defense 

situations and additional firepower is unnecessary.  ER262 (James Decl. ¶ 8); 

Appx. E (Lazar Decl. ¶ 4); see also Worman, 922 F.3d at 37 (wielding LCMs for 

self-defense “is tantamount to using a sledgehammer to crack open the shell of a 

peanut”).  Indeed, amici’s law enforcement officers are not aware of a single 

instance in which a person has fired more than ten rounds in self-defense.  Appx. C 
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(Emmitt Decl. ¶ 7); Appx. D (Ngo Decl. ¶ 5); Appx. E (Lazar Decl. ¶ 4).  And 

using LCMs in self-defense threatens to make the encounter more dangerous, not 

less.  Appx. E (Lazar Decl. ¶ 5) (“Increasing the number of rounds that [untrained 

civilians] can fire in a self-defense emergency . . . could result in unnecessary 

injury to innocent people who are nearby.”).   

Numerous courts—including this one—have relied on evidence like this in 

holding that LCM bans satisfy intermediate scrutiny.  They have consistently 

agreed with amici that LCMs are not used for self-defense.  See, e.g., Worman, 922 

F.3d at 37 (“[N]ot one of the plaintiffs or their six experts . . .  [could] identify 

even a single example of a self-defense episode in which ten or more shots were 

fired.”); Kolbe, 849 F.3d at 127 (“Neither the plaintiffs nor Maryland law 

enforcement officials could identify a single incident in which a Marylander has 

. . . needed to fire more than ten rounds to protect herself.”); see also Fyock, 779 

F.3d at 1001 (upholding Sunnyvale LCM ban “because the record . . . contain[s] 

studies indicating that most defensive gun use incidents involved fewer than ten 

rounds of ammunition”).  And they have recognized that LCMs make self-defense 

encounters more dangerous by leading to “indiscriminate firing” and “severe 

adverse consequences for innocent bystanders.”  Ass’n of N.J. Rifle & Pistol Clubs, 

910 F.3d at 112 (internal quotation marks omitted); see also Kolbe, 849 F.3d at 137 

(LCMs are “particularly designed and most suitable for military and law 

enforcement applications”) (internal quotation marks omitted). 

The record in this case is no different.  Indeed, the panel does not even 

attempt to cite evidence that anyone, anywhere, has used an LCM or more than ten 

rounds of ammunition for self-defense.  Rather, the panel describes various 

hypothetical scenarios in which it speculates “[m]any Californians may find solace 

in the security of a handgun equipped with an LCM: those who live in rural areas 

where the local sheriff may be miles away, law-abiding citizens trapped in high-

Case: 19-55376, 09/08/2020, ID: 11815823, DktEntry: 102, Page 14 of 104



  

CCSF’S AMICUS BRIEF 
CASE NO. 19-55376 

10 n:\govlit\li2020\210159\01475304.docx 
 

crime areas, communities that distrust or depend less on law enforcement, and 

many more . . . .”  Opn. 9-10 (emphasis added); see also Opn. 35-39 (describing 

“examples” of circumstances that require “armed self-defense”).7  Based on its 

conclusion that “it does not take a wild imagination to conclude that citizens may 

need LCMs to defend hearth and home,” the panel finds California’s LCM ban 

subject to strict scrutiny.  Opn. 50-52. 

This new articulation of the Second Amendment “prong two” standard is 

startling.  Opn. 31.  It diverges from every other court, which has looked for actual 

evidence that LCMs are used in self-defense and found none to exist.  See p. 9, 

supra.  It contradicts authority from this Circuit establishing that speculation and 

hypotheticals do not show the existence of a core Second Amendment right.  See, 

e.g., Jackson, 746 F.3d at 969 (“[Plaintiff’s] evidence suggests that the lethality of 

hollow-point bullets is an open question, which is insufficient to discredit San 

Francisco’s reasonable conclusions.”).  And it threatens to dramatically restrict 

amici’s ability to regulate dangerous weapons that could be used in self-defense in 

theory, even if they have never been so used in practice.  
III. The Panel’s Distinction Of Fyock Is Contrary To Case Law And 

Common Sense, And Undermines Municipalities’ Ability To Prevent 
Gun Violence. 

The panel’s “flimsy” (Opn. 73 (Lynn, J.)) attempt to distinguish Fyock 

leaves municipal power to regulate LCMs and other dangerous weapons in limbo.  

The panel distinguishes Fyock as involving “unique facts,” including that 

Sunnyvale is a “small and affluent” city with “one of the largest combined public 

safety departments” and a lower “violent crime rate” compared to the State of 

California as a whole.  Opn. 54-55.  The panel’s novel and ambiguous approach 

                                           
7 All of the scenarios the panel describes involve the basic need for self-

defense.  Opn. 50-52.   The panel does not explain why people in these 
circumstances would need more than ten rounds to defend themselves effectively. 
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gives amici little guidance about how to craft gun safety regulations that will 

satisfy the Second Amendment.  And it runs contrary to longstanding conventional 

wisdom about when gun regulations are necessary and appropriate.   
A. The panel’s Fyock distinction is novel, ambiguous, and difficult 

for cities to implement. 

The panel’s basis for distinguishing Fyock injects a host of new criteria—

such as a municipality’s affluence, its crime rate, and the size of its law 

enforcement force— into the second-prong Second Amendment framework.  Opn. 

54.  These relative and fluid criteria are novel in Second Amendment case law and 

will be impossible for amici to implement. 

The panel’s determination that these factors bear on the constitutionality of 

LCM regulations—or any other gun safety regulation—is not supported by the 

case law.  No court has ever endorsed similar Second Amendment criteria.  Rather, 

in Fyock, this Court upheld Sunnyvale’s law based on evidence that LCMs result 

in more gunshots fired, more gunshots per victim, and more lethal injuries.  779 

F.3d at 1000.  Nowhere did the Court consider Sunnyvale’s demographics, 

economics, or any of the other factors the panel now identifies.  Instead, the Fyock 

decision was consistent with this Circuit’s longstanding prong-two approach, 

which has focused primarily on whether an ordinance potentially “reduce[s] the 

number of gun-related injuries and deaths” without examining other factors about 

the locality itself.  Jackson, 746 F.3d at 966. 

Decisions from other circuits are to the same effect.  Indeed, the Seventh 

Circuit explicitly rejected the factors—“crime statistics, population density, and 

demographics”—that the panel here embraces:  
[O]ur analysis in Friedman [upholding a ban on LCMs] did not 
rest at all on the types or frequency of crime that a Highland 
Park resident may face.  Such considerations never are 
mentioned, much less analyzed, in our decision.  Our discussion 
of self-defense focused instead on the availability of other 
means for citizens to defend themselves.  This is a question 
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answered by the particular locality’s laws, not by its crime 
rates. 

Wilson v. Cook Cty., 937 F.3d 1028, 1034-35 (7th Cir. 2019). The en banc court 

should consider whether these factors are relevant to the Second Amendment, even 

though other courts have repudiated them. 

And even if these novel factors were appropriate, the panel’s decision leaves 

many important questions unanswered.  The relative affluence, crime rate, police 

force size, and so forth, in any municipality are fluid and hard to measure.  This 

makes it difficult for amici to determine whether they are more like Sunnyvale 

(able to ban LCMs) or more like California (unable to do so).  How small, how 

affluent, how low of a crime rate, must a city have to ban LCMs?  What if a city—

like San Francisco, which is affluent but also has high-crime areas—meets some 

criteria but not others?  The panel provides no guidance on these questions and 

leaves amici uncertain how they can prevent the tragedies that result from LCMs. 
B. The panel’s newfound criteria turn the accepted rationale for gun 

safety measures on its head. 

The panel’s distinction of Fyock also upends traditional understandings of 

public safety and gun control.  The panel suggests that Sunnyvale has greater 

Second Amendment authority because it is relatively safer than other communities 

in the State.  See Opn. 54.  Under the panel’s approach, communities with more 

crime have less ability to regulate the weapons criminals commonly use.  Id. 

This suggestion runs directly contrary to the accepted principle that firearm 

regulations may be enacted in response to public safety concerns.  Courts have 

always recognized as much: the prevalence of guns, and their use in criminal 

activity, justify gun safety regulations.  For instance, in Jackson, this Court relied 

on the fact that “firearm injuries are the third-leading cause of death in San 

Francisco” to uphold the City’s gun storage requirements.  746 F.3d at 966.  

Similarly, the Second Circuit upheld New York’s and Connecticut’s prohibitions 
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on LCMs based on evidence of the “appalling attack” on schoolchildren in 

Newtown, Connecticut.  N.Y. State Rifle & Pistol Ass’n, 804 F.3d at 249.  The 

panel’s decision inverts this framework by suggesting that evidence of crime and 

previous shootings actually undercuts gun safety laws.8 

The panel decision also discounts the importance of civic order and 

encourages vigilantism.  Despite ample evidence that LCMs are used 

overwhelmingly more for crime than self-defense, see pp. 7-9, supra, the panel 

conjures apocalyptic hypotheticals in which “law enforcement is overtaxed” and 

“unable to protect the people, leaving them solely responsible for their own safety 

in a seemingly Hobbesian world,” Opn. 51.  By suggesting that people will need to 

act in self-defense in these circumstances, the panel unnecessarily disregards the 

role of law enforcement and encourages an arms race to prepare for this anarchic 

scenario. 

Under the panel’s approach, gun violence will become more common in 

communities already suffering from criminal activity, and armed citizens will take 

matters into their own hands rather than calling upon trained law enforcement 

officers to protect them.  The en banc Court should consider whether this is what 

the Second Amendment requires. 

                                           
8 And to the extent that demographics matter for Second Amendment 

purposes, they support California’s LCM ban. California is a densely populated 
state with a number of urban centers.  Other courts have recognized that gun 
regulations are especially important for public safety in such areas.  See Ass’n of 
N.J. Rifle & Pistol Clubs, Inc. v. Grewal, No. C17CV10507PGSLHG, 2018 WL 
4688345, *13 (D.N.J. Sept. 28, 2018), aff’d Ass’n of N.J. Rifle & Pistol Clubs, Inc., 
910 F.3d at 110 (“New Jersey, a densely populated urban state, has a particularly 
strong local interest in regulating firearms.  New Jersey, like other states with 
densely populated areas (Massachusetts, New York, California, Connecticut, the 
District of Columbia), has concluded that this restriction on magazine capacity is 
necessary for public safety . . . .”) (emphasis added); see also Heller II, 670 F.3d at 
1263 (upholding ban on assault weapons “in the densely populated urban area that 
is the District of Columbia”). 
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CONCLUSION 

The Court should grant the petition for rehearing. 
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CITY OF ALAMEDA ORDINANCE NO. 3269 
New Series 

AMENDING THE ALAMEDA MUNICIPAL CODE BY ADDING 
PROVISIONS TO SECTION 4-32 (FIREARMS AND WEAPONS) OF 
ARTICLE V (FIREARMS AND EXPLOSIVES) OF CHAPTER IV 
(OFFENSES AND PUBLIC SAFETY), REQUIRING SAFE STORAGE 
OF FIREARMS 

WHEREAS, gun violence and gun injuries have a significant adverse effect on public 
health and safety; and 

WHEREAS, stolen firearms contribute to higher rates of crime and gun violence; and 

WHEREAS, unsecured firearms raise the risk of injuries from wrongful firearm 
discharges, including suicides and accidental discharge; and 

WHEREAS, trigger locks and lockboxes for the home storage of firearms reduce the 
chance of stolen firearms and wrongful discharge of firearms; and 

WHEREAS, improperly secured firearms contribute to a higher risk of stolen firearms 
and wrongful discharge of firearms; and 

WHEREAS, trigger locks and lockboxes do not prevent firearms from being easily 
accessed in case of emergency; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF ALAMEDA DOES 
ORDAIN AS FOLLOWS: 

Section 1. Section 4-32 (FIREARMS AND WEAPONS) of Article V {FIREARMS AND 
EXPLOSIVE) of Chapter IV (OFFENSES AND PUBLIC SAFETY) of the Alameda 
Municipal Code is amended, as follows (in redline; otherwise no change): 

4-32- FIREARMS AND WEAPONS. 

4-32.1 -Definitions. 

Firearm means any device, designed to be used as a weapon or modified to be 
used as a weapon, from which is expelled through a barrel a projectile by the force of 
an explosion or other form of combustion. 

Residence means any structure intended or used for human habitation, including 
but not limited to houses, condominiums, rooms, in-law units, motels, hotels, single room 
occupancy units, time shares, and recreational and other vehicles where human 
habitation occurs. 
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Locked container means a secure container that is fully enclosed and locked by 
a padlock, key lock, combination lock, or similar locking device as defined by California 
Penal Code Section 16850, as amended from time to time or is listed on the California 
Department of Justice Bureau of Firearms roster of approved firearm safety devices. 

Trigger lock means a trigger lock that is listed on the California Department of 
Justice's roster of approved firearms safety devices, and that is identified as appropriate 
for that firearm by reference to either the manufacturer and model of the firearm or to the 
physical characteristics of the firearm that match those listed on the roster for use with 
the device under California Penal Code Section 23635, as may be amended from time to 
time. 

4-32.2 - Use of Firearm in City. 

Unless otherwise lawful, no person shall fire, discharge, or cause to be fired or 
discharged, any firearm within the limits of the City. 

4-32.3- Safe Storage of Firearms in a Residence. 

No person shall keep a firearm within any residence or upon any residential 
premises, unless the firearm is stored in a locked container or disabled with a trigger lock 
within a residence. 

This provision shall not apply when the firearm is carried on the person of an 
individual in accordance with all applicable laws. 

4-32.4- Exception for Reporting Theft or Loss. 

A person who owns or possesses a Firearm who reports to the Alameda Police 
Department that a Firearm was stolen or lost within 24 hours of the time they knew or 
reasonably should have known that the firearm had been stolen or lost shall not be subject 
to administrative citations for violation of Section 4-32.3. 

4-32.5 - Projectile Weapons Prohibited. 

No person shall discharge upon any public street or place in the City any gun, by 
means of which any missile is projected by a spring, bow, or compressed air, or use 
slingshots, slings, bows, or any other implement whereby stones, beans, shot, pebbles, 
or other substance are projected. 

4-32.6- Penalties for Violations. 

Notwithstanding Section 1-5 and subject to subsection 4-32.4, violations of this section 
shall carry the following penalties: 
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a. Any person violating any provision of this section may be subject to administrative 
citations. The fine for such violations shall be two hundred fifty ($250.00) dollars 
for the first offense, a fine of five hundred ($500.00) dollars for a second offense 
within a one (1) year period and a fine of one thousand ($1 ,000.00) for a third 
offense within a one (1) year period. 

b. Any person violating any provision of this section, except for subsection 4-32.3, 
shall be guilty of an infraction which shall be punishable by a fine not exceeding 
two hundred fifty ($250.00) dollars, or a misdemeanor, which shall be punishable 
by a fine not exceeding one thousand ($1 ,000.00) dollars per violation, or by 
imprisonment in the County jail for a period not exceeding six (6) months, or by 
both such fine and imprisonment. 

Section 2. SEVERABILITY 

If any section, subsection, sentence, clause or phrase of this ordinance, for any reason, 
is held to be invalid or unconstitutional, such decision shall not affect the validity or 
constitutionality of the remaining portions of this ordinance. The City Council of the City 
of Alameda hereby declares that it would have passed this ordinance, and each section, 
subsections, clause, or phrase hereof, irrespective of the fact that any one or more 
sections, subsections, sentences, clauses and phrases are declared to be invalid and 
unconstitutional. 

Section 3: IMPLIED REPEAL 

Any provision of the Alameda Municipal Code inconsistent with this Ordinance, to the 
extent of such inconsistencies and no further, is hereby repealed or modified to the extent 
necessary to effectuate this Ordinance. 

Section 4: CEQA DETERMINATION 

The City Council finds and determines that the adoption of this ordinance is exempt from 
review under the California Environmental Quality Act (CEQA) pursuant to the following, 
each a separate and independent basis: CEQA Guidelines, Section 15378 (not a project) 
and Section 15061 (b)(3) (no significant environmental impact). 

Section 5: EFFECTIVE DATE 

This Ordinance shall be in full force and effect from and after the expiration of thirty (30) 
days from the date of its final passage. 
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Attest 

Lara Weisiger, City Cl 

****** 
I, the undersigned, hereby certify that the foregoing ordinance was duly and 

regularly adopted and passed by the Council of the City of Alameda in a regular meeting 
assembled on the 17th day of March, 2020, by the following vote to wit: 

AYES: Councilmembers Daysog, Knox White, Oddie, Vella and 
Mayor Ezzy Ashcraft- 5. 

NOES: None. 

ABSENT: None. 

ABSTENTIONS: None. 

IN WITNESS, WHEREOF, I have hereunto set my hand and affixed the official 
seal of said City this 18th day of March, 2020. 

APPROVED AS TO FORM: 

n Shen, City Attorney 
ity of Alameda 

City of Alameda 
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CITY OF ALAMEDA ORDINANCE NO. 3270 
New Series 

AMENDING THE ALAMEDA MUNICIPAL CODE BY ADDING 
PROVISIONS TO SECTION 4-36 (LICENSE REQUIREMENTS FOR 
FIREARMS AND MUNITIONS DEALERS) OF ARTICLE V (FIREARMS 
AND EXPLOSIVES) OF CHAPTER IV (OFFENSES AND PUBLIC 
SAFETY), REQUIRING FIREARMS DEALERS TO PROVIDE VIDEO 
SURVEILLANCE 

WHEREAS, gun violence and gun injuries have a significant adverse effect on public 
health and safety; and 

WHEREAS, gun violence is frequently facilitated by gun traffickers and individuals 
who are not legally permitted to possess a firearm; and 

WHEREAS, straw purchases of firearms raise the risk of crime and gun violence by 
putting firearms in unsafe hands; and 

WHEREAS, missing firearms with no records of sales make it difficult for law 
enforcement to track and solve illegal activity; and 

WHEREAS, video security surveillance of firearm sales provides law enforcement with 
critical tools to solve certain crimes, including but not limited to straw purchases; and 

WHEREAS, video security surveillance on the premises of firearms and munitions 
dealers may deter and help solve theft and other crimes; 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF ALAMEDA DOES 
ORDAIN AS FOLLOWS: 

Section 1. Section 4-36 (LICENSE REQUIREMENTS FOR FIREARMS AND 
MUNITIONS DEALERS) of Article V (FIREARMS AND EXPLOSIVE) of Chapter IV 
(OFFENSES AND PUBLIC SAFETY) of the Alameda Municipal Code is amended, as 
follows (in redline; otherwise no change): 

4-36.1 -Title tor Citation. 

This section shall be known as Firearms Dealer License Requirements. 

4-36.2 - Purpose. 

It is the purpose of this section to establish, as authorized by State of California 
Penal Code section 12071 , a local licensing process for persons engaged in the 
business of selling, transferring or leasing firearms and munitions and in related 
activities. 
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4-36.3 - Definitions. 

The following words and phrases, whenever used in this section, shall be construed 
as defined in this section: 

a. Firearms means as defined in Section 4.32.1. 

b. Munitions means any projectile or explosive substance for use with any firearm. 

c. Firearms dealer means a person engaged in the business of selling, transferring or 
leasing, or advertising for sale, transfer or lease, or offering or exposing for sale, 
transfer or lease, any firearm or munitions and who holds a federal firearms license 
under Title 18 U.S. Code, Chapter 44. 

d. Engaged in the business means the conduct of a business by the selling, 
transferring or leasing of any firearm or munitions; or the preparation for such conduct 
of business as evidenced by the securing of applicable federal or state licenses; or the 
holding of one•s self out as engaged in the business of selling, transferring or leasing 
of any firearm or munitions, or the selling, transferring or leasing of firearms or 
munitions in quantity, in series or in individual transactions, or in any other manner 
indicative of trade including a pawnbroker. 

e. Pawnbroker means any person whose business or occupation includes the taking 
or receiving, by way of pledge or pawn, of any firearm or munitions as security for the 
payment or repayment of money. 

f. Person means natural person, association, partnership, firm, cooperative or 
corporation. 

4-36.4 - License Required. 

It is unlawful for any person to engage in the business of operating or managing 
any business which sells, transfers, leases or offers or advertises for sale, transfer or 
lease, any firearm or munitions without first obtaining a firearms dealer license from the 
Chief of Police of the Alameda Police Department. The license required by this section 
shall be in addition to any other permits or licenses required by law. 

4-36.5 - Application-Forms; Fees. 

An applicant for a license under this section shall file with the Chief of Police a 
sworn application in writing, on a form to be furnished by the City. The applicant shall 
provide all information requested, including proof of compliance with all applicable 
Federal, State and local laws when required by the Chief of Police, or the application 
will not be deemed complete. The application shall be accompanied by a nonrefundable 
fee as set forth in the City of Alameda Master Fee Resolution. To the extent practicable, 
the fee amount shall reflect the cost of enforcing the requirements of this section. 
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4-36.6 - Application-Investigation. 

The Chief of Police shall conduct an appropriate investigation to determine for 
the protection of the public safety whether the license may be issued. The Chief of Police 
may require additional information of an applicant deemed necessary to complete the 
investigation. The investigation shall be completed within thirty (30) days unless unusual 
circumstances exist justifying an extension of time. A written determination of the 
circumstances and an estimate of the additional time needed shall be provided to the 
applicant. 

4-36.7- Application Denial. 

The Chief of Police shall deny the issuance of a license when any of the following 
conditions exist: 

a. The applicant is under the age of twenty-one years; 
b. The applicant is not licensed as required by all applicable Federal, State and local 
laws; 
c. The applicant has had a similar type license previously revoked or denied for good 
cause within the immediately preceding two (2) years; 
d. The applicant has made a false or misleading statement of a material fact or 
omission of a material fact in the application for a license; 
e. The applicant has been convicted of: 

1. Any offenses so as to disqualify the applicant, or an officer, employee or agent 
thereof, from owning or possessing a firearm under applicable Federal, State 
and local laws, 
2. Any offense relating to the manufacturing, sale, possession, use or 
registration of any firearm or dangerous or deadly weapon, 
3. Any offense involving the use of force or violence upon the person of another, 
4. Any offense involving theft, fraud, dishonesty or deceit, 
5. Any offense involving the manufacture, sale, possession or use of any 
controlled substance as defined by the California Health & Safety Code as said 
definition now reads or may hereafter be amended to read; 

f. The applicant is an unlawful user of any controlled substance as defined by the 
California Health & Safety Code as said definition now reads or may hereafter be 
amended to read, or is an excessive user of alcohol to the extent that such use would 
impair his or her fitness to be a dealer in firearms; 
g. The applicant has been adjudicated as a mental defective, or has been committed 
to a mental institution, or suffers from any psychological disturbance which would 
impair his or her fitness to be a dealer in concealable firearms; 
h. The operation of the business as proposed will not comply with all applicable 
Federal, State or local laws, including zoning ordinances; 
i. The applicant does not have, and/or cannot provide evidence of possessory interest 
in the property at which the proposed business will be conducted. When the property 
is leased or rented, the applicant shall provide written consent from the owner of record 
of the property to conduct such business at the property. 
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4-36.8- Security. 

In order to discourage the theft of firearms or munitions stored in the premises of a 
firearms or munitions dealer, any person licensed under this section must adhere to 
security measures as required by the Chief of Police. Security measures shall include 
but not be limited to: 

a. The provision of secure locks, windows and doors, adequate lighting, and alarms 
as specified by the Chief of Police; 
b. Storing of all firearms or munitions on the premises out of the reach of customers 
in a secure manner, so that access to firearms or munitions shall be controlled by the 
dealer or employees of the dealer, to the exclusion of all others; and 
c. The provision of a video surveillance security system that meets the following 
requirements: 

1 . The system shall include cameras, monitors, digital video recorders, and 
cabling, if necessary. 
2. The number and location of the cameras shall at a minimum, as determined 

by the Chief of Police, be sufficient in number and location to monitor the critical areas 
of the business premises, including, · but not limited to, all places where firearms, 
firearm components or ammunition are stored, handled, sold, transferred, or carried, 
including, but not limited to, all counters, safes, vaults, cabinets, cases, and entryways. 
The video surveillance system shall operate continuously, without interruption, 
whenever the licensee is open for business. Whenever the licensee is not open for 
business, the system shall be triggered by a motion detector and begin recording 
immediately upon detection of any motion within the monitored area. 

3. In addition, the sale or transfer of a firearm, firearm component or ammunition 
shall be recorded by the video surveillance system in such a way that the facial features 
of the purchaser or transferee are clearly visible. 

4. When recording, the video surveillance system shall record continuously and 
store color images of the monitored area at a frequency of not less than fifteen frames 
per second.1 The system must produce retrievable and identifiable images and video 
recordings on media determined by the Chief of Police to be able to be enlarged 
through projection or other means, and can be made a permanent record for use in a 
criminal investigation. The system must be capable of delineating on playback the 
activity and physical features of persons or areas within the premises. 

5. The stored images shall be maintained on the business premises of the 
licensee for a period not less than one year from the date of recordation and shall be 
made available for inspection by federal, state or local law enforcement upon request. 

6. The video surveillance system must be maintained in proper working order at 
all times. If the system becomes inoperable, it must be repaired or replaced within 
seven calendar days. The licensee must inspect the system at least weekly to ensure 
that it is operational and images are being recorded and retained as required. 

1 Television in the U.S. has thirty (30) frames per second. However, fifteen (15) frames per second is generally 
described as viewable, and is used in similar regulations. See, e.g., 02-392-013 Me. CodeR. 6(6). 
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7. The licensee shall post a sign in a conspicuous place at each entrance to the 
premises that states in block letters not less than one inch in height: THESE 
PREMISES ARE UNDER VIDEO SURVEILLANCE. YOUR IMAGE MAY BE 
RECORDED. 

4-36.9 - License Form. 

All licenses issued pursuant to this section shall be in the form prescribed by the 
Attorney General of the State of California. 

4-36.10- License-Duration; Renewal. 

All licenses issued pursuant to this section shall expire one year after the date of 
issuance or automatically upon the revocation or expiration of the licensee•s federal 
firearms license, whichever is earlier. Such licenses may be renewed by the Chief of 
Police for additional periods of one year upon the approval of an application for renewal 
by the Chief of Police and payment of a nonrefundable renewal fee. Such renewal 
application must be completed and received by the Chief of Police no later than forty
five (45) days prior to the expiration of the current license. Renewal applications may 
be denied if the conditions set forth in Section 4-36.7 exist. 

4-36.11 - License Assignment. 

The assignment or attempt to assign any license issued pursuant to this section is 
unlawful and any such assignment or attempt to assign a license shall render the license 
null and void. 

4-36.12 - License-Conditions. 

Any license issued pursuant to this section shall be subject to all of the following 
conditions, the breach of any of which shall be sufficient cause for revocation of the 
license by the Chief of Police: 

a. The business shall be carried on in the building located at the street address shown 
on the license. The licensee shall notify the Chief of Police in writing within ten (1 0) 
days of any change in business location; such relocation shall require a new inspection 
to ensure compliance with this section. A nonrefundable reinspection fee will be 
required. 
b. The licensee shall comply with Sections 12073, 12074, 12076, 12077 and 12082 
and subdivision (b) of Section 12072 of the California Penal Code, to the extent that 
the provisions remain in effect. 
c. The licensee shall maintain records of all employees who will be engaged in the 
sale, lease, transfer or delivery of firearms or munitions, identifying them by name, 
address, date of birth and social security number. The licensee shall notify the Chief 
of Police in writing within ten (1 0) days of any change in employees and submit the 
required identifying information for each newly hired employee. 
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d. The licensee shall comply with the requirements of this section. 

4-36.13- License-Grounds for Revocation. 

In addition to subsection 4-36.12, any provisions constituting grounds for denial 
shall also constitute grounds for revocation. 

4-36.14- License-Hearing. 

a. Any person whose application for a license under this section or a renewal license 
has been denied, or whose license has been revoked pursuant to the provisions of this 
section, shall have the right to a hearing before the Chief of Police or a designee prior 
to final denial or prior to revocation. 
b. The Chief of Police shall give the applicant or licensee written notice of the intent 
to deny the application or to revoke the license. The notice shall set forth the ground 
or grounds for the Chief of Police•s intent to deny the application or to revoke the 
license, and shall inform the applicant or licensee that he or she has ten (1 0) days from 
the date of receipt of the notice to file a written request for a hearing. The application 
may be denied or the license revoked if a written hearing request is not received within 
the ten (1 0) day period. 
c. If the applicant or licensee files a timely hearing request, the Chief of Police shall 
set a time and place for the hearing. All parties involved shall have the right to offer 
testimonial, documentary and tangible evidence bearing on the issues, to be 
represented by counsel, and to confront and cross examine any witnesses against 
them. Any person dissatisfied with the decision of the Chief of Police may appeal to a 
hearing officer. 

4-36.15- Appeals. 

Any person dissatisfied with a decision of the Chief of Police may file an appeal to 
the City Council within the time specified below. The appeal shall be made in writing 
and filed with the City Clerk not later than fifteen (15) days after the date written notice 
of the Chief of Police decision is made. Failure to file in a timely appeal shall result in a 
waiver to the right to appeal. The appeal shall state in detail the factual basis for the 
appeal. 

An appeal fee shall be paid and shall consist of a processing fee plus the actual 
cost to the City for retaining a hearing officer if the appeal, or any portion thereof, is not 
granted. The processing fee shall accompany the request for an appeal. The appeal fee 
shall be set by Resolution of the City Council. 

4-36.16- Indemnification. 

Applicants and licensees shall indemnify, defend and hold harmless the City, its 
officers, agents and employees, from claims arising from the negligence of the 
applicants or licensees. 
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4-36.17 - License-Authority to Inspect. 

Any and all investigating officials including police and fire investigators of the City 
shall have the right to enter the building designated in the license from time to time 
during regular business hours to make reasonable inspections to observe and enforce 
compliance with building, mechanical, fire, electrical, plumbing or health regulations, 
provisions of this section, and all Federal, State and local laws. 

4-36.18 - Compliance. 

Any person engaging in the business of selling, transferring or leasing, or 
advertising for sale, transfer or lease, or offering or exposing for sale, transfer or lease, 
any firearm or munitions on the effective date of the ordinance codified in this section 
shall have a period of sixty (60) days after such effective date to comply with the 
provisions of this section. 

4-36.19 - Temporary Suspension of Firearms Dealer License. 

a. If the licensee violates any Federal, State, County or City law relating to firearms or 
involving firearms, the Chief of Police may immediately suspend the firearms dealer's 
license. This temporary suspension will not exceed three (3) days. If the violation 
results in a criminal charge filed in court by a Federal, State or County District Attorney, 
such license to sell firearms or munitions may be suspended until the case is 
adjudicated in a court of law. 
b. Notice of suspension shall be mailed to the person (s) who made application for 
the license and shall be delivered to the address listed on the license. 

4-36.20- Penalties. 

Notwithstanding Section 1-5, violations of this section shall carry the following 
penalties: 
a. Any person violating any provision of this article may be subject to administrative 
citations. The fine for such violations shall be two hundred fifty ($250.00) dollars for 
the first offense, a fine of five hundred ($500.00) dollars for a second offense within a 
one (1) year period and a fine of one thousand ($1 ,000.00) for a third offense within a 
one (1) year period. 
b. Any person violating any provision of this article shall be guilty of an infraction which 
shall be punishable by a fine not exceeding two hundred fifty ($250.00) dollars, or a 
misdemeanor, which shall be punishable by a fine not exceeding one thousand 
($1 ,000.00) dollars per violation, or by imprisonment in the County jail for a period not 
exceeding six (6) months, or by both such fine and imprisonment. 
c. Any aggrieved person, including the City and the people of the State of California, 
may enforce and seek to enjoin against any violation of this article by means of a civil 
action. The burden of proof in such cases shall be preponderance of the evidence. As 
part of any civil action brought by the people of the State of California or the City to 
enforce this article, a court shall assess a civil penalty in an amount up to the greater 
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of two thousand five hundred ($2,500.00) dollars per violation per day or ten thousand 
($1 0,000.00) dollars per violation, against any person who commits, continues to 
commit, operates, allows or maintains any violation of this article, and against any 
person who aids or incites another person to violate the provisions of this article. 
d. Any business conducted or maintained contrary to this Article shall constitute a 
public nuisance. 

4-36.21 -Severability. 

This section shall be enforced to the full extent of the authority of the City. If any 
section, subsection, paragraph, sentence or word of this section is deemed to be invalid 
or beyond the authority of the City, either on its face or as applied, the invalidity of such 
provision shall not affect the other sections, subsections, paragraphs, sentences or 
words of this section and the applications thereof; and to that end the sections, 
subsections, paragraphs, sentences and words of this section shall be deemed 
severable. 

Section 2: IMPLIED REPEAL 

Any provision of the Alameda Municipal Code inconsistent with this Ordinance, to the 
extent of such inconsistencies and no further, is hereby repealed or modified to the extent 
necessary to effectuate this Ordinance. 

Section 3: CEQA DETERMINATION 

The City Council finds and determines that the adoption of this ordinance is exempt from 
review under the California Environmental Quality Act (CEQA) pursuant to the following, 
each a separate and independent basis: CEQA Guidelines, Section 15378 (not a project) 
and Section 15061 (b)(3) (no significant environmental impact). 

Section 4: EFFECTIVE DATE 

This Ordinance shall be in full force and effect from and after the expiration of thirty (30) 
days from the date of its final passage. 

f the City 

Attest: 

Lara Weisiger, City Cler 
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****** 

I, the undersigned, hereby certify that the foregoing ordinance was duly and 
regularly adopted and passed by the Council of the City of Alameda in a regular meeting 
assembled on the 17th day of March, 2020, by the following vote to wit: 

AYES: -Councilmembers Daysog, Knox White, Oddie, Vella and 
Mayor Ezzy Ashcraft- 5. 

NOES: None. 

ABSENT: None. 

ABSTENTIONS: None. 

IN WITNESS, WHEREOF, I have hereunto set my hand and affixed the official 
seal of said City this 18th day of March, 2020. 

APPROVED AS TO FORM: 

· 1n Shen, City Attorney 
City of Alameda 

~sig~Cierk 
City of Alameda 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

VIRGINIA DUNCAN, et al., 
 

Plaintiffs-Appellees, 

vs. 

XAVIER BECERRA, in his official 
capacity as Attorney General of the 
State of California, 
 
Defendant-Appellant 

No. 19-55376 
 
 
U.S. District Court, Southern District, 
No. 3:17-cv-01017-BEN-JLB 

 

DECLARATION OF CITY OF ALAMEDA INTERIM 
CHIEF OF POLICE JEFFREY EMMITT  IN SUPPORT 

OF BRIEF OF AMICUS CURIAE CITY AND COUNTY OF 
SAN FRANCISCO, CITY OF ALAMEDA, AND THE 

CITIES OF CALABASAS, LOS ANGELES, OAKLAND, 
SAN DIEGO, SANTA MONICA, SUNNYVALE, AND WEST 

HOLLYWOOD IN SUPPORT OF THE STATE OF 
CALIFORNIA’S PETITION FOR REHEARING EN BANC 

Appeal from the United States District Court, Southern District of California  
The Honorable Judge Roger T. Benitez 

DENNIS J. HERRERA 
San Francisco City Attorney 
AILEEN M. MCGRATH 
Co-Chief of Appellate Litigation 
City Attorney’s Office  
City Hall Room 234 
One Dr. Carlton B. Goodlett Pl. 
San Francisco, California 94102 
Telephone:  (415) 554-4691 
Facsimile:     (415) 554-4699 
E-Mail: aileen.mcgrath@sfcityatty.org 
 
Attorneys for Amicus Curiae CITY AND 
COUNTY OF SAN FRANCISCO 

YIBIN SHEN 
City Attorney 
MICHAEL ROUSH 
Chief Assistant City Attorney 
MONTAGUE HUNG 
Deputy City Attorney  
Office of the City Attorney  
City of Alameda 
2263 Santa Clara Avenue Room #280 
Alameda, CA 94501 

 
Attorneys for Amicus Curiae CITY OF 
ALAMEDA 
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Additional Counsel for Amici Curiae: 
 

SCOTT H. HOWARD 
City Attorney 
Colantuono Highsmith and Whatley, PC 
790 East Colorado Blvd, Suite 850 
Pasadena, California 91101 
Attorneys for Amicus Curiae 
CITY OF CALABASAS 
 
MICHAEL N. FEUER 
Los Angeles City Attorney 
KATHLEEN A. KENEALY 
Chief Assistant City Attorney 
SCOTT MARCUS 
Senior Assistant City Attorney 
BLITHE S. BOCK 
Managing Assistant City Attorney 
DANIELLE GOLDSTEIN 
Deputy City Attorney 
Office of the City Attorney 
200 North Main Street, 
City Hall East, 8th Floor 
Los Angeles, California 90012 
Attorneys for Amicus Curiae 
CITY OF LOS ANGELES 
 
BARBARA J. PARKER 
Oakland City Attorney 
Office of the City Attorney 
One Frank Ogawa Plaza, Sixth Floor 
Oakland, California 94612 
Attorneys for Amicus Curiae 
CITY OF OAKLAND 
 
 

MARA W. ELLIOTT 
City Attorney 
JONATHAN I. LAPIN 
Chief Deputy City Attorney 
Office of the City Attorney 
1200 Third Ave., Suite 1620 
San Diego, California 92101 
Attorneys for Amicus Curiae 
CITY OF SAN DIEGO 
 
GEORGE S. CARDONA 
Interim City Attorney 
Office of the City Attorney 
1685 Main Street 
Santa Monica, California 90401 
Attorneys for Amicus Curiae 
CITY OF SANTA MONICA  
 
JOHN A. NAGEL 
Sunnyvale City Attorney 
REBECCA L. MOON 
Sr. Assistant City Attorney 
Office of the City Attorney 
456 West Olive Avenue 
Sunnyvale, California 94086 
Attorneys for Amicus Curiae 
CITY OF SUNNYVALE 
 
MICHAEL JENKINS 
City Attorney 
Best Best & Krieger LLP 
1230 Rosecrans Avenue, Suite 110 
Manhattan Beach, CA 90266 
Attorneys for Amici Curiae 
CITY OF WEST HOLLYWOOD 
and MAYOR LINDSEY P. 
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I, Jeffery Emmitt, do hereby declare that I have personal knowledge of the 

following facts, except as to those stated on information and belief and, as to those, 

I am informed and believe them to be true.  The matters stated in this declaration are 

based on my training, education, and experience. If called upon to testify, I can 

testify competently to the contents of this Declaration. 

1. I am a sworn police officer within the City of Alameda Police 

Department ("APD"). I have been employed with the APD for approximately 21 

years. I am currently serving as Interim Chief of the City of Alameda Police 

Department.  I have been employed by the City of Alameda as a sworn peace office 

for 19 years.  From 2011 to 2018, I served as a Sergeant.  In 2018, I was promoted 

to Lieutenant.  In 2020, I was promoted to Captain. 

2. During my time at APD, I worked in a wide range of assignments in 

administration, field operations, and investigations. As an Officer, a Sergeant and 

Lieutenant working assignments in the Investigations Unit, I have personally 

investigated numerous violent crimes involving the use of a firearm. As a Lieutenant 

and Captain, I have overseen many investigations involving the use of a firearm. 

3. I make this Declaration in support of Amici Curiae City and County of 

San Francisco, City of Alameda, and the Cities of Calabasas, Los Angeles, Oakland, 

San Diego, Santa Monica, Sunnyvale, and West Hollywood’s Brief in support of the 

State of California’s Petition for Rehearing En Banc.  
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4. As a peace officer who has investigated or overseen the investigation 

of numerous violent crimes, it is my opinion that the ability of large capacity 

magazines to hold numerous rounds of ammunition significantly increases the 

lethality of the automatic and semiautomatic firearms using them. The more bullets 

a shooter can fire without stopping to reload increases the shooter's ability to injure 

and kill large numbers of people quickly.  

5. Large capacity magazines pose special dangers to law enforcement 

personnel in particular, primarily because a shooter can fire more bullets without 

stopping to reload.  Large-capacity magazines in the hands of criminals pose a 

greater danger to law enforcement than standard-capacity magazines. When a 

shooter must pause, even briefly, to reload, police officers have the opportunity to 

take action, either by advancing or falling back to take cover. A shooter who does 

not have to reload does not give police that opportunity and has a greater ability to 

injure or kill police officers.   

6. The time a shooter takes to reload his weapon can be critical in enabling 

victims to escape and law enforcement or others to intervene. When shooters have 

large-capacity magazines, more bullets can be fired before this crucial time period 

for escape or other intervention.  

7. It is also my opinion, as a veteran law enforcement officer that there is 

simply no reason for everyday civilians to have access to these instruments of 
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destruction.  Large capacity magazines do not enhance self-defense.   Further, in my 

19 years of law enforcement experience, I have never personally observed nor have 

I become aware of a single incident where a firearm with large capacity ammunition 

magazine has saved any individual’s life.  In my opinion, large-capacity magazines 

exist for one reason - to enact maximum destruction.   

8. While the Alameda Police Department does not maintain a database of 

all firearm related statistics, the City of Alameda is not immune from the rising tide 

of gun related crime. Alameda’s police officers face increased danger and the 

possibility of being outmanned and outgunned, as large capacity magazines, 

increasingly hit the streets in heavily populated Northern California.  This year has 

seen an uptick in gun violence.  In just the eight weeks preceding the filing of this 

declaration, there been four shootings in the City of Alameda, including two 

homicides.   

9. The Alameda Police Department began tracking the number of gun-

related crimes where large-capacity magazines were seized since March of 2018. 

Since March of 2018, APD has had 18 incidents involving large capacity magazines. 

In 2018 there were 7 such cases.  In 2019, there were 3 cases.  In 2020, as of the date 

of this declaration, there have been a total of 8 large capacity magazine cases with 

four months left in the year.  Of these tracked incidents since March 2018, at least 

28% of them involved large capacity magazines that were brought in from outside 
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the city.   

Executed on September 8, 2020, at Alameda, California.  

 

______s/Jeffery Emmitt_______ 
JEFFERY EMMITT 

INTERIM CHIEF OF POLICE 
CITY OF ALAMEDA 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

VIRGINIA DUNCAN, et al, 

 Plaintiffs/Appellants, 

 vs. 

XAVIER BECERRA, in his official 
capacity as Attorney General of the 
State of California,  

 Defendant/Appellee. 

No. 17-56081 

D.C., Southern District of California,  
San Diego, Case No. 3:17-cv-01017-
BEN-JLB 

DECLARATION OF CHIEF PHAN NGO IN SUPPORT 
OF AMICI CURIAE THE CITY AND COUNTY OF 
SAN FRANCISCO, THE CITY OF LOS ANGELES, 

AND THE CITY OF SUNNYVALE 

On Appeal from the United States District Court 
for the Southern District of California 

The Honorable Roger T. Benitez 

DENNIS J. HERRERA 
  San Francisco City Attorney 
PETER J. KEITH 
  Team Leader 
VICTORIA L. WEATHERFORD 
  Deputy City Attorney 
Fox Plaza 
1390 Market Street, 6th Floor 
San Francisco, California 94102-5408 
Telephone:  (415) 554-4287 
Facsimile:  (415) 437-4644 
E-Mail:  victoria.weatherford@sfgov.org 

Attorneys for Amicus Curiae  
CITY AND COUNTY OF SAN 
FRANCISCO 

MICHAEL N. FEUER 
  Los Angeles City Attorney 
JAMES P. CLARK 
  Chief Deputy City Attorney 
BENJAMIN CHAPMAN 
  Deputy City Attorney 
Office of the Los Angeles City Attorney 
200 North Main Street, City Hall East, 8th 
Floor 
Los Angeles, CA 90012 
Telephone:  (213) 367-4560 
E-Mail: mike.feuer@lacity.org 

Attorneys for Amicus Curiae 
CITY OF LOS ANGELES 
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Additional Counsel: 
 
JOHN A. NAGEL, Sunnyvale City Attorney (164796) 
REBECCA L. MOON, Sr. Assistant City Attorney (167981) 
Office of the Sunnyvale City Attorney 
456 West Olive Avenue 
Sunnyvale, California 94086 
(408) 730-7464 
E-Mail:  jnagel@sunnyvale.ca.gov 
 
Attorneys for Amicus Curiae 
CITY OF SUNNYVALE 
 

I, Phan Ngo, declare and state: 

1. I am the Director of the Sunnyvale Department of Public Safety 

(DPS). I have been the DPS Director for nine months. Previously, I had worked at 

the San Jose Police Department (SJPD) for over 27 years and retired as a Deputy 

Chief. With a population of over a million residents, San Jose is the 10th largest 

city in the United States. 

2. DPS is a fully integrated public safety department that provides 

Police, Fire, and EMS services. Sunnyvale has a population of approximately 

150,000 residents and is the second largest city in Santa Clara County, California.  

3. During my time at SJPD, I worked in a wide range of assignments in 

administration, field operations, and investigations. As an officer and sergeant 

working assignments in the Assaults, Robbery, and Gang Unit, I have personally 

investigated numerous violent crimes involving the use of a firearm. Also, as a 

Deputy Chief of Investigations and Deputy Chief of Patrol, I oversaw hundreds of 

investigations involving the use of a firearm. In many of these violent incidents, 

the firearms used had high capacity (more than 10 rounds) ammunition magazines. 
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4. I have reviewed Judge Benitez’s June 29, 2017 Order Granting 

Preliminary Injunction in the Duncan at al. v. Becerra et al. matter in the United 

States District Court for the Southern District of California, case No. 3:17-cv-

1017-BEN-JLB. Many of the “factual” statements contained therein are contrary to 

my professional training and many years’ experience as a law enforcement officer 

in Sunnyvale. As one example, the district court states in its Order Granting 

Preliminary Injunction that in Alpine County, California that “[t]he risk of stray 

bullets wounding bystanders is low.  It is likely that many rely on themselves and 

their lawfully owned firearms for self-defense. Certainly in suburban and rural 

settings, there will be occasions when more than 10-rounds are needed for self-

defense.” (See, p. 49-50.) 

5. It has been debated that because rural environments are different from 

suburban or urban environments, the ability to possess high capacity ammunition 

magazines might enhance one’s ability to protect oneself - where help is far away. 

I do not agree. To my knowledge there are no significant statistical data to support 

the supposition that the ability to possess high capacity ammunition magazines had 

saved any lives in a rural environment. Furthermore, in my 28 years of law 

enforcement experience, I have not seen an incident where a firearm with high 

capacity ammunition magazines has saved anyone’s life. Indeed, the opposite is 

true – where firearms with these high capacity ammunition magazines have 

seriously injured or killed many victims. Banning high capacity ammunition 

magazines will make California safer. 

6. Outside of law enforcement, the only purpose for possessing a high 

capacity ammunition magazine is to inflict as much damage as possible in a short 

period of time. They are not necessary for any civilian to possess. 
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7. High capacity ammunition magazines not only pose a danger to the 

public, but also to law enforcement personnel. As outlined in the Appellant’s 

Record on Appeal, there are numerous incidents in this country that can be pointed 

to where officers were seriously injured or killed by firearms with high capacity 

ammunition magazines. My personal experiences as a law enforcement officer in 

San Jose similarly lead me to believe that high capacity magazines pose a unique 

danger to law enforcement. As just one recent example, as a Deputy Chief at the 

SJPD I oversaw a 2016 officer-involved shooting investigation where the suspect 

fired 9 rounds at the officers, with an AR pistol type, semi-automatic weapon. Also 

recovered at the scene was a Mag Pro 30 clip (large capacity magazine) that still 

had 21 .223 caliber rounds in the clip. Fortunately, none of the officers involved in 

that incident were injured. 

8. The voters of Sunnyvale adopted Measure C in 2013 with 66.55 

percent voting yes. Measure C presented a gun safety ordinance to the voters and 

required: 1) report the known loss or theft of a firearm to the police within 48 

hours; 2) storing firearms in residences in a locked container or disabling them 

with a trigger lock when not in the owner’s immediate possession; 3) prohibited 

the possession of ammunition magazines capable of holding more than 10 rounds, 

with certain exceptions; and 4) logging and tracking of ammunition sales in the 

City. Measure C was the subject of the Fyock litigation, where this Court upheld 

the denial of a preliminary injunction that sought to enjoin the implementation of 

Measure C on Second Amendment grounds on virtually the same record as was 

presented to the trial court in this case. (Fyock v. Sunnyvale, 779 F.3d 991, 1001 

(9th Cir. 2015)) 

  Case: 17-56081, 10/19/2017, ID: 10624444, DktEntry: 29, Page 95 of 107APP 023

APPENDIX D

Case: 19-55376, 09/08/2020, ID: 11815823, DktEntry: 102, Page 47 of 104



 

- 5- 
____________________________________________________________________________________________________ 
 

DECLARATION OF PHAN NGO 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9. The Argument in Favor of Measure C stated that “[m]any of us in 

Sunnyvale are concerned about the risk to our families from stolen, improperly 

secured or large-capacity weapons in private hands.” 

10. In 2016, 70.6% of Sunnyvale voters supported Proposition 63 (See, 

Exhibit 1, which is a true and correct copy of page 93 of Santa Clara County 

Registrar of Voter’s Final Statement of Vote for the November 8, 2016 Presidential 

General Election obtained from Santa Clara County Registrar of Voters website.)  

While Judge Benitez rightly points out that Sunnyvale is a safe community, it is 

clear that the overwhelming majority of Sunnyvale voters did not feel that 

protections of Measure C were sufficient to protect them from the threat of large 

capacity magazines.  

11. Furthermore, without a statewide possession ban Measure C is 

difficult to enforce as it is not possible to determine when a magazine was 

manufactured or purchased.  From my law enforcement experience, most of which 

predates Measure C, “grandfathering” in existing large capacity magazines at a 

minimum weakens, if not outright eliminates, the very protections that Sunnyvale 

residents sought when they adopted Measure C.   In fact, it is precisely for this 

reason that Measure C banned possession of large capacity magazines.  Proposition 

63 will close that loophole and will allow Sunnyvale residents to achieve the 

protections they sought with the adopted of Measure C in 2013.  

12. The voters of Sunnyvale spoke clearly when they voted in favor of 

Proposition 63: a state-wide prohibition is necessary to ensure that large capacity 

magazines do not permeate Sunnyvale borders from neighboring jurisdictions (or 

across state lines) and jeopardize the lives of Sunnyvale residents.   

13. It is also my professional opinion, developed from years of experience 

with the SJPD and DPS in law enforcement, that Proposition 63 is necessary to 
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ensure the safety of first responders, law enforcement, to reduce the trafficking of 

weapons and large-capacity firearms magazines, and to reduce the incidents of 

mass shootings and mass casualties in California that occur when these lethal 

weapons enter the hands of criminals and the mentally disturbed-in Sunnyvale 

and throughout the State of California. Sunnyvale is not an island-nor is it the 

"gated, security-guarded enclave[]" Judge Benitez portrays it to be (p. 49). 

Sunnyvale, like other California jurisdictions with similar bans as Measure C, 

remain vulnerable to gun violence. 

14. Proposition 63 's possession ban will make Sunnyvale residents less 

vulnerable to being injured or killed in large numbers and will increase not only 

increase the safety of our residents, but also our public safety officers. 

I declare under penalty of perjury under the laws of the State of California 
fL 

that he foregoing is true and correct. Executed by me this / t day of 

14 'c/,Je,__ , 2017, in Sunnyvale, California. 
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DENNIS J. HERRERA, State Bar #139669 
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WAYNE SNODGRASS, State Bar #148137 
CHRISTINE VAN AKEN, State Bar #241755 
Deputy City Attorneys 
1 Dr. Carlton B. Goodlett Place 
City Hall, Room 234 
San Francisco, California 94102-4682 
Telephone: (415) 554-4633 
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Attorneys for Defendants 
CITY AND COUNTY OF SAN FRANCISCO, 
SAN FRANCISCO MAYOR EDWIN LEE, and  
SAN FRANCISCO POLICE CHIEF GREG SUHR 
 
 
 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

SAN FRANCISCO VETERAN POLICE 
OFFICERS ASSOCIATION, LARRY 
BARSETTI, RAINERIO GRANADOS, 
ARTHUR RITCHIE, and RANDALL LOW, 
 
 Plaintiffs, 
 
 vs. 
 
THE CITY AND COUNTY OF SAN 
FRANCISCO, THE MAYOR OF SAN 
FRANCISCO, EDWIN LEE in his official 
capacity, THE CHIEF OF THE SAN 
FRANCISCO POLICE DEPARTMENT, 
GREG SUHR, in his official capacity, and 
DOES 1-10,  
 
 Defendants. 
 

Case No. CV 13-5351 WHA 
 
DECLARATION OF CAPTAIN DAVID S. 
LAZAR IN SUPPORT OF SAN FRANCISCO’S 
OPPOSITION TO PLAINTIFFS’ MOTION 
FOR PRELIMINARY INJUNCTION 
 
Hearing Date: February 13, 2014 
Time: 8:00 a.m. 
Place: Courtroom 8, 19th Floor 
 
Date Action Filed: Nov. 19, 2013 
Trial Date: None Set 
 

 
 
 

I, David S. Lazar, declare as follows: 

1. I am a Captain of the San Francisco Police Department.  I have been a law enforcement 

officer with SFPD for 22 years and was appointed to the rank of captain six years ago.  I am currently 

the commanding officer of the SFPD’s Training Division, which includes responsibility for the Police 

Academy, the SFPD range, SFPD’s field training program, its inservice training, and firearms training 
LAZAR DECL. 
CASE NO. CV 13-5351 WHA 
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for all department members.  I have been the commanding officer at the Ingleside Police Station and 

have supervised the Personal Crimes Division, the Juvenile Domestic Violence Division, the 

Investigations Division, and many other command assignments. 

2. The matters stated in this declaration are based on my training, education, and 

experience.  I could and would testify competently to the matters stated in this declaration. 

3. I make this declaration in support of the City and County of San Francisco’s recently 

enacted Police Code § 619, which prohibits the civilian possession of large-capacity ammunition 

magazines, defined as detachable ammunition feeding devices with the capacity to accept more than 

10 rounds. 

4. I understand that the plaintiffs in this case contend that they may need to use large-

capacity magazines to defend themselves or their homes effectively.  I believe that this contention is 

wrong.  In my 22 years as a police officer, I cannot recall hearing of any specific instance, in San 

Francisco or elsewhere, where a citizen using a standard-capacity magazine of 10 rounds or less 

needed to reload during a self-defense scenario. 

5. In a dense urban area like San Francisco, police officers are trained to be very judicious 

in discharging their firearms because of the prospect of collateral injury to persons other than the 

target.  Most civilians who are affected by Police Code § 619 do not have such training.  Increasing the 

number of rounds that they can immediately fire in a self-defense emergency through the use of large-

capacity magazines could result in unnecessary injury to innocent people who are nearby. 

6. I understand that the plaintiffs in this action contend that a 1993 study shows that police 

officers have a 37% rate of successfully hitting targets in incidents in which they fire at that target one 

or more times.  Plaintiffs contend that the low hit rate of police officers demonstrates why civilians 

need large-capacity magazines to effectively defend themselves.  I am not familiar with the study 

plaintiffs cite.  But in my opinion, if it is true that civilians miss their targets in most cases, then if they 

can readily discharge more bullets through the use of a large-capacity magazine, that could result in 

unnecessary collateral injuries to innocent people. 

7. In any event, I doubt that the hit rate of police officers in performing their official 

duties bears any relationship to the rate at which civilians can successfully hit targets when shooting in 

LAZAR DECL. 
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self-defense.  Police officers are sworn to protect public safety and public order.  Their jobs require 

them to place themselves in harm’s way and, sometimes, to fire shots at dangerous offenders in 

circumstances that would not occur in the daily lives of civilians, such as firing a gun at a moving 

target or while chasing a fleeing felon.  In my opinion, attempting to compare the hit rates of police 

officers in such circumstances with likely hit rates for civilians is meaningless because the 

circumstances are so dissimilar. 

8. In my opinion, large-capacity magazines in the hands of criminals pose a greater danger 

to police officers than standard-capacity magazines.  When a shooter must pause, even briefly, to 

reload, police officers have the opportunity to take action, either by advancing or falling back to take 

cover.  A shooter who does not have to reload does not give police that opportunity.  Unfortunately, 

this has been illustrated in a real-life tragedy.  In November 1994, San Francisco Police Department 

Officer James Guelff, whom I knew personally and had worked with, was killed at Pine Street and 

Franklin Street by a shooter with an assault rifle who was carrying what the media reported as about 

1000 rounds of ammunition.  Officer Guelff responded to a report of shots fired and a car-jacking in 

progress and was met with the suspect’s fire from an assault rifle.  Officer Guelff returned fire with his 

service revolver, which contained six shots.  Officer Guelff was outgunned by the shooter with high-

capacity magazines and was tragically murdered. 

9. There are also more recent examples of San Francisco Police Department officers being 

targeted with large-capacity magazines.  Attached to this declaration as Exhibit A is a true and correct 

copy of a police report concerning an attempted homicide of police officers which occurred in April 

2013.  In this incident, suspects fired 10-15 shots at an unmarked patrol vehicle, at least four of which 

hit the vehicle.  During the investigation of the event, officers recovered a 30-round Glock magazine 

and a Glock 17 semiautomatic pistol from the suspects’ path of travel and another extended capacity 

firearm magazine in a backpack located in the backseat of the suspects’ vehicle. 

10. I am familiar with many of the makes and models of firearms available for sale to 

civilians in California.  Because of California’s prohibition on the manufacture and sale of large-

capacity magazines, it is generally unlawful for sellers to sell or offer for sale a handgun or long gun 

with a magazine that can accommodate more than 10 rounds of ammunition, except to law 

LAZAR DECL. 
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