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Plaintiff New York Attorney General Letitia James (“Attorney General”) respectfully 

submits this memorandum in opposition to the motions by Defendants the National Rifle 

Association of America, Inc. (the “NRA”), Wayne LaPierre, and John Frazer (collectively, the 

“Defendants”)1 to dismiss, transfer, or stay this action as set forth in motion sequence numbers 1, 

3, 4, 5, 6 and 7.  

PRELIMINARY STATEMENT 

This case is a state enforcement action brought by the New York Attorney General against 

a New York charity and its fiduciaries for violating several provisions of New York law. It is a 

quintessential state-court action—it implicates significant state interests, the construction and 

application of state law, the conduct of a state-chartered charity, and the exercise of enforcement 

authority by the New York Attorney General. As New York’s chief law enforcement officer, the 

Attorney General is vested with broad supervisory and enforcement authority over New York 

charities, and has a manifest interest in protecting the public interest and preventing fraud, theft, 

and waste of charitable assets. The NRA, as a charitable corporation chartered in New York, is 

subject to the Attorney General’s oversight responsibility.  

On August 6, 2020, following an extensive investigation, the Attorney General commenced 

this action against the NRA and four of its fiduciaries. The Complaint’s 163 pages include 18 

causes of action, and detailed factual allegations of pervasive illegal conduct at the NRA—

diversion of millions of dollars away from the NRA’s charitable mission for private benefit, lack 

of internal controls enabling this abuse, false regulatory filings, lucrative no-show contracts, and 

retaliation against those who tried to seek reform. The Complaint seeks multiple forms of relief, 

 
1 For purposes of this memorandum, the term “Defendants” does not encompass Defendants 

Wilson Phillips and Joshua Powell, who took no part in the motions opposed herein.  
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including restitution, an accounting, removal of those wrongdoers who are still leading the NRA, 

and judicial dissolution.  

Shortly after the commencement of this action, on the same day, the NRA filed a federal 

lawsuit against the Attorney General in the Northern District of New York, which challenges the 

Attorney General’s investigative and enforcement authority over the NRA.  

Defendants now move to dismiss, transfer, or stay this action on the basis that federal court 

is a more just and convenient forum to adjudicate the merits of this state law enforcement action. 

Defendants have not presented a single legitimate basis for overriding the Attorney General’s 

authority to bring an enforcement action in state court and her right to do so in the county of her 

choosing. Nor have they offered any basis in law, fact, or equity to uproot this action to a federal 

district court in the Northern District of New York, which has no jurisdiction over, compelling 

interest in, or nexus to the merits of this case.  

New York has a vital interest in retaining this action. New York has a compelling interest 

in the oversight of its charities and in the interpretation and application of its laws. And this dispute 

raises significant issues of state law that should be decided by a New York court.  

Defendants’ motions fail for four principal reasons.  

First, Defendants have failed to meet their heavy burden to establish entitlement to relief 

on forum-non-conveniens grounds. New York courts plainly have an interest in regulating and 

policing illegal conduct perpetrated by New York charities and their fiduciaries. And Defendants 

do not and cannot demonstrate that they would suffer undue hardship if they were required to 

litigate this case in New York County.  

Second, Defendants’ reliance on a pending action in the Northern District of New York to 

dismiss or stay this action also fails. Defendants’ argument hinges on the false proposition that the 
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federal action was filed first. The first-filed doctrine defers to the court that has first taken 

jurisdiction, and this Court was the first to take jurisdiction over this case. And even if the federal 

action had been filed first—which it was not—it would not warrant dismissal or a stay of this 

action.  

Third, venue is proper in New York County for all the causes of action asserted in the 

Complaint. Defendants only challenge venue for the 2 dissolution causes of action based on an 

incorrect reading of the law. But even if Defendants were correct —which they are not—they have 

failed to show such a defect would warrant dismissing, transferring, or staying any part of this 

action. It is undisputed that venue for the other 16 causes of action is proper, and fairness, judicial 

economy, and efficiency plainly weigh in favor of this Court retaining this entire action.  

Finally, Defendants’ request for a stay fails because this action and the federal action 

identified by Defendants—a federal lawsuit in the Northern District of Texas involving the NRA 

and a former vendor—do not share a complete identity of parties, causes of action, or requested 

relief. 

FACTUAL AND PROCEDURAL BACKGROUND 

The Attorney General’s Complaint sets forth over 660 paragraphs of detailed allegations 

of pervasive and persistent illegal conduct by the NRA and Executive Vice President Wayne 

LaPierre, General Counsel John Frazer, former Treasurer and Chief Financial Officer Wilson 

Phillips and former senior executive Joshua Powell. NYSCEF 1. The alleged wrongdoing was not 

isolated bad acts, but rather systemic abuses that corrupted the organization from within. The 

Complaint establishes that the NRA, its officers, and its Board permitted the diversion of millions 

of dollars away from the NRA’s charitable mission, imposing substantial reductions on its 

expenditures for core program services. Id. ¶¶ 2–11. It alleges that the NRA ignored, and in some 
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cases retaliated against, those who raised concerns about its operation and finances. Id. ¶¶ 444–

475.  

As a result of these persistent violations of law, the Attorney General asserts 18 causes of 

action under various New York statutes, including Not-for-Profit Corporation Law (“N-PCL”) and 

Estates, Powers and Trusts Law (“EPTL”) standards of conduct for New York not-for-profit 

corporations and their directors, trustees, officers, and key employees; regulatory-filing 

obligations; and standards of conduct under the New York Prudent Management of Institutional 

Funds Act. The Attorney General requests multiple forms of relief, including but not limited to an 

order directing an accounting; removing Defendants LaPierre and Frazer from office; mandating 

that the individual defendants pay restitution and penalties, and be enjoined from future leadership 

roles in any New York not-for-profit charitable organization; rescinding certain transactions; 

directing the NRA to account for its official conduct with respect to management of the NRA’s 

institutional funds; ordering repayment of illegal, unauthorized or ultra vires compensation, 

reimbursements, benefits or amounts unjustly paid; and seeking a finding that the NRA is liable to 

be dissolved under the N-PCL. Id. ¶¶ 560–666. 

The 2 dissolution claims are brought as part of the plenary action, in the exercise of the 

Attorney General’s direct authority and on behalf of members. The individual defendants are not 

subject to those claims. 

I. Shortly after commencement of this action, the NRA files suit against the Attorney 

General in the Northern District of New York.  

A few hours after the commencement of this action, the NRA filed a countersuit against 

the Attorney General in the Northern District of New York, captioned as NRA v. James, 1:20-cv-

00889 (N.D.N.Y.) (“Federal Countersuit”). The NRA’s original complaint focused on the Attorney 
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General’s then-concluded investigation.2 It was not until the NRA amended the complaint on 

October 9, 2020, that it reframed the claims to collaterally challenge the Attorney General’s 

decision to sue the NRA.3 The NRA seeks, in addition to actual and punitive damages, an order: 

• declaring that the Attorney General’s actions against the NRA violated its 

constitutional rights to free speech and equal protection, and its members’ right to 

free association; 

• declaring N-PCL §§ 1101 and 1102 unconstitutional as applied to the NRA; 

• enjoining the Attorney General from pursuing dissolution of the NRA in this action; 

and  

• enjoining the Attorney General “from engaging in any further conduct or activity 

which has the purpose or effect of interfering with the NRA’s exercise of the rights 

afforded to it” under the United States and New York State Constitutions.4  

The NRA does not specifically seek any relief in the Federal Countersuit with respect to 

the non-dissolution-related causes of action in the Complaint. None of the individual defendants 

in this action are parties to the Federal Countersuit. 

Last month, the Attorney General moved to dismiss the Federal Countersuit on several 

dispositive grounds, including Eleventh Amendment immunity, Younger abstention, absolute and 

qualified immunity, and failure to state a claim.5  

II. Defendants file notices electing to treat the Complaint as a nullity because of an 

error in the verification.  

Three days after commencement of this action, on August 9, 2020, the NRA filed a notice 

electing to treat the Complaint as a “nullity” under CPLR 3022 “on the ground that the complaint 

 
2 A copy of the original complaint in the Federal Countersuit is attached as Exhibit B to the 

accompanying Affirmation of Jonathan Conley (“Conley Aff.”), NYSCEF 186. 

3 A copy of the operative complaint in the Federal Countersuit is attached as Exhibit 1 to the 

Affirmation of Sarah B. Rogers (“Rogers Aff.”). See NYSCEF 72. 

4 See Rogers Aff. Ex. 1 at Wherefore Cl. (Am. Compl.), NYSCEF 72.  

5 Conley Aff. Ex. C (Attorney General Moving Papers), NYSCEF 187. 
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seeks judicial dissolution pursuant to N-PCL Article 11, yet fails to satisfy the verification 

requirements of N-PCL § 1103 and C.P.L.R. 3020.” NYSCEF 10. The NRA claims that the 

verification was defective because six words were inadvertently omitted from the final clause of a 

single sentence:  

To my knowledge based on such acquaintance with the facts, the complaint is true, 

except as to those allegations made upon information and belief, and as to those 

allegations I believe it to be true. 

Defendants LaPierre and Frazer, who, as individual defendants, are not subject to the dissolution 

claims, attempted to piggyback on the NRA’s notice. NYSCEF 112 (LaPierre’s Notice); 127 

(Frazer’s Notice). But this was months after the Attorney General, on August 10, filed an identical 

copy of the Complaint with a corrected verification curing the error. NYSCEF 11.  

III. The NRA requests transfer of this action to the Commercial Division. 

When this action was commenced, the Attorney General filed a Request for Judicial 

Intervention and a Commercial Division addendum. See NYSCEF 7, 8. The addendum, however, 

was rejected. See NYSCEF 37. Consequently, the case was assigned to a General Part of the New 

York County Supreme Court. Id. On September 16, 2020, the NRA requested reconsideration of 

the case assignment arguing that “[t]his is precisely the type of complex commercial dispute that 

belongs in the Commercial Division, as contemplated by the Commercial Division Rules.” 

NYSCEF 26. Defendant Frazer joined this request, arguing that “[t]he Commercial Division is the 

best vehicle for achieving [the] objective” of assessing the propriety of Frazer’s conduct. NYSCEF 

28. Neither party challenged the propriety of venue in New York Supreme Court, or in New York 

County. On October 2, 2020, the NRA’s and Frazer’s requests were granted, and the case was 

reassigned to the Commercial Division. NYSCEF 37. Two weeks later, the NRA filed a demand 

to transfer the case (again)—this time to Albany County. NYSCEF 39. Defendants Frazer and 
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LaPierre followed suit with substantively identical demands in late October. NYSCEF 128, 131.  

IV. The NRA asks the Judicial Panel on Multidistrict Litigation to transfer the Federal 

Countersuit to the Northern District of Texas.  

 While the NRA argues here that Albany is the proper forum for this action, on October 20, 

2020, it filed a motion before the Judicial Panel on Multidistrict Litigation (“JPML”) to transfer 

and consolidate the Federal Countersuit and three other unrelated actions in the Northern District 

of Texas.6 Despite the JPML having no jurisdiction over state-court actions, a majority of the 

NRA’s motion discusses this action, and its purported similarities to the other federal actions the 

NRA wants to consolidate. The NRA argues there, as here, that this state enforcement action is 

“properly considered a compulsory counterclaim” to the Federal Countersuit.7 As set forth below, 

see infra Part I.C, this claim is devoid of merit.  

On November 12, 2020, the Attorney General opposed the NRA’s motion.8 It is fully 

submitted and pending decision before the JPML.  

V. Defendants file a series of motions that improperly seek to remove this state-court 

action to federal court.  

The six motions filed by Defendants fall into two main categories: (1) motions seeking to 

dismiss or stay this action on the ground that the Federal Countersuit is a more suitable forum to 

adjudicate this action (Mot. Seq. Nos. 1, 3, and 4); and (2) motions seeking to transfer this action 

 

6 A copy of the NRA’s motion is attached as Exhibit 10 to the Affirmation of P. Kent Correll, Esq. 

(“Correll Aff.”) See NYSCEF 125.  

7 NYSCEF 99 at 20 n.67; see also Correll Aff. Ex. 10 (NRA MDL Motion) at 5 n.9. NYSCEF 

125. 

8 Conley Aff. Ex. D (Attorney General’s Opposition Memorandum), NYSCEF 188. 

FILED: NEW YORK COUNTY CLERK 12/10/2020 09:05 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 192 RECEIVED NYSCEF: 12/10/2020

14 of 38



  

8 

 

to Albany County under CPLR 511(b) because that is where the NRA’s registered agent is located 

(Motion Seq. Nos. 5, 6, and 7).9 Defendants’ motions should be denied with prejudice.  

ARGUMENT 

I. Defendants’ motions to dismiss on forum-non-conveniens grounds (Mot. Seq. Nos. 1, 

3, and 4) fail on the facts and the law.  

Defendants move to dismiss or stay this action on the basis of forum non conveniens under 

CPLR 327. (Mot. Seq. Nos. 1, 3, and 4)10 Because this action has a substantial nexus to New York 

and justice would not be served by dismissing it, Defendants’ motions should be denied.  

A. The Attorney General’s choice of forum is entitled to great deference under 

the forum-non-conveniens doctrine.  

The forum-non-conveniens doctrine, now codified in CPLR 327(a), “permits a court to 

dismiss an action when, although it may have jurisdiction over a claim, the court determines that 

in the interest of substantial justice the action should be heard in another forum.” Nat’l Bank & Tr. 

Co.v Banco De Vizcaya, 72 N.Y.2d 1005, 1007 (1988). The “plaintiff’s choice of forum is entitled 

to strong deference, and Defendants must bear the heavy burden of demonstrating that [the] 

plaintiff’s selection of New York was not in the interest of substantial justice.” J.G. Jewlry Pte. 

Ltd. v. TJC Jewelry, Inc., No. 651469/2018, 2020 WL 3578454, at *8–9 (Sup. Ct. N.Y. Cnty. Jul. 

01, 2020) (citation and internal quotation marks omitted). This burden requires the challenging 

“defendant to demonstrate relevant private or public interest factors which militate against 

accepting the litigation.” Bank Hapoalim (Switzerland) Ltd. v. Banca Intesa S.p.A., 2006 N.Y. Slip 

Op. 01379 (1st Dep’t 2006).  

 
9 Defendant LaPierre also moves under three additional provisions of the CPLR—3211(a)(2), 

(a)(3), and (a)(7)—under the apparent theory that they are independent grounds for dismissing this 

action based on improper venue.  

10 See NYSCEF 70–99 (Mot. Seq. No. 1, NRA Moving Papers); 114–126 (Mot. Seq. No. 3, 

LaPierre Moving Papers); 129–130 (Mot. Seq. No. 4, Frazer Moving Papers).  
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On a motion to dismiss for forum non conveniens, the Court must consider several factors, 

including the residence of the parties, the situs of the underlying transaction, the existence of an 

adequate alternative forum, the location of potential witnesses and relevant evidence, potential 

hardship to the defendant, and the burden on New York courts. J.G. Jewlry Pte. Ltd., 2020 WL 

3578454, at *8 (citation omitted). No single factor is controlling, “but ‘the residence of a plaintiff 

… has been held to generally be the most significant factor in the equation.’” High Street Capital 

Partners, LLC v. ICC Holdings, LLC, 2019 WL 2106093, at *5 (Sup. Ct. N.Y. Cnty. May 14, 

2019) (citation omitted)). “[U]nless the balance is strongly in favor of the defendant, the plaintiff's 

choice of forum should rarely be disturbed.” Swaney v. Academy Bus Tours of N.Y., Inc., 158 

A.D.3d 437, 438 (1st Dep’t 2018) (citation omitted).  

Defendants have not met their heavy burden here, and the Court should thus decline to 

disturb the Attorney General’s choice of forum for this action.  

B. Defendants concede this action has a significant nexus to New York.  

As a threshold matter, the NRA concedes—as it must—that this action has a “cognizable 

nexus to New York,”11 and thus it is undisputed that two of the central factors in the forum-non-

conveniens analysis—residency of the parties and the situs of the transactions giving rise to the 

controversy—weigh against dismissal here. Given the fundamental inquiry of the forum-non-

conveniens analysis is whether the action has a substantial nexus to New York, see, e.g., Blueye 

Navigation, Inc. v. Den Norske Bank, 239 A.D.2d 192, 192 (1st Dep’t 1997), this concession alone 

is sufficient grounds for denying Defendants’ motions under CPLR 327. See, e.g., Income Fund of 

Bos., Inc. v. F. H. Vahlsing, Inc., 49 A.D.2d 724, 724 (1st Dep’t 1975) (holding “both parties’ 

 

11 NYSCEF 99 at 16 n.56.  
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nexus with New York in regard to the subject matter of this suit is sufficient for our courts to retain 

jurisdiction” (citation omitted)).  

C. Federal court is not better suited to adjudicate the merits of this state 

enforcement action. 

The doctrine of forum non conveniens was codified to provide the New York Supreme 

Court with a mechanism to “refuse to entertain out-of-State actions, involving non-residents, 

where it otherwise has jurisdiction.” Suffolk Chiropractic Ctr. v. GEICO Ins. Co., 171 Misc. 2d 

855, 857 (Civ. Ct. Queens Cnty. 1997) (citing 1 Carmody-Wait 2d § 2:64 at 112). Consequently, 

the doctrine is typically invoked in cases where there is little, if anything, connecting the parties 

or the underlying controversy to New York. See, e.g., JTS Trading Ltd. v. Asesores, 178 A.D.3d 

507 (1st Dep’t 2019) (Hong Kong corporation brought action against Mexican corporation). At 

bottom, the touchstone of the forum-non-conveniens analysis is whether the action has a 

“substantial connection to this State.” Blueye Navigation, Inc., 239 A.D.2d at 192.  

This action clearly does. It is a state enforcement action brought by the Attorney General 

pursuant to her supervisory authority against a New York charity and its officers for violating New 

York law. The NRA acknowledges this action has deep ties to New York, but argues dismissal is 

warranted because, in its view, the NDNY is a more convenient forum.12  

 
12 While acknowledging that forum non conveniens “is typically invoked to permit a transfer to a 

foreign jurisdiction,” the NRA nevertheless maintains that “courts have also granted such motions 

in favor of other, more convenient, venues within New York.” NYSCEF 99 at 16 n.56. This 

proposition rests on a very thin reed—five cited cases involving New York state courts of limited 

jurisdiction applying the forum-non-conveniens doctrine to facts wholly unrelated to those present 

here. In two of the cited cases, the court refused to dismiss on forum-non-conveniens grounds. See 

Diagnostic Rehab. Med. Serv. v. Republic W. Ins. Co., 2003 WL 22888389, at *6 (Civ. Ct. N.Y. 

Cnty. 2003); A&S Med., P.C. v. ELRAC, Inc., 707 N.Y.S.2d 778 (Civ. Ct. Queens Cnty. 2000). In 

the other three, dismissal on forum-non-conveniens grounds was held to be warranted where a 

New York civil or district court lacked the authority to transfer an improperly-venued action to 

where venue was proper. See Parker v. 30 Wall St. Apartment Corp., 2015 WL 79068823, (App. 
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Unlike this Court, the NDNY has no nexus to, jurisdiction over, or interest in the merits of 

this state enforcement action. To suggest that federal court is a superior alternative forum to 

construe New York law and adjudicate an enforcement action brought by the New York Attorney 

General against a New York charity is specious, particularly given the lack of federal court 

jurisdiction.13 As Defendants admit,14 the only way a federal court could hear this action would be 

by exercising supplemental jurisdiction. The legal authority relied on by Defendants is instructive. 

See NYSCEF 99 at 18 n.59; 123 at 20 n.73. The NRA highlights a federal district court decision 

in Nutronics Imaging, Inc. v. Danan, in which the court declined at the motion-to-dismiss stage to 

abstain from exercising jurisdiction over the defendants’ counterclaim for corporate dissolution. 

1998 WL 426570 (E.D.N.Y. Jun. 10, 1998). The NRA fails to mention, however, that the Danan 

court later reversed course and dismissed the dissolution counterclaim on abstention grounds. 

Citing Second Circuit and Supreme Court precedent, the court reasoned “the dissolution of a 

corporation under New York law would implicate needless interference with New York’s 

regulatory scheme governing its corporations.” 2000 WL 33128504, at *1 (E.D.N.Y. July 27, 

 

Term. 1st Dep’t 2015); Roseman v. McAvoy, 401 N.Y.S.2d 988, 990 (Civ. Ct. N.Y. Cnty. 1978); 

Croce v. Preferred Mut. Ins. Co., 938 N.Y.S.2d 745 (Dist. Ct. Suffolk Cnty. 2011).  

13 Equally unavailing is defendants’ claim that this action “is properly considered a compulsory 

counterclaim” to the Federal Countersuit. NYSCEF 99 at 20 n.67. The only legal authority the 

NRA cites in support of this argument, Mosdos Chofetz Chaim, Inc. v. Village of Wesley Hills, 815 

F. Supp. 2d 679 (S.D.N.Y. 2011), is inapposite. In that case, the court dismissed the plaintiffs’ 

claims challenging the constitutionality of the defendant villages’ state-court action because the 

claims were logically intertwined with the village’s claims, and should have been asserted as 

compulsory counterclaims. Id. The plaintiffs filed the action after their attempts to remove the 

underlying state-court action to federal court had been denied. Id. Courts have repeatedly rejected 

the notion that an enforcement action should be asserted as compulsory counterclaims in a lawsuit 

commenced by the target of the enforcement action. See, e.g., Audubon Life Ins. Co. v. FTC, 543 

F. Supp. 1362 (M.D. La.1982) (collecting cases where courts have rejected the argument that an 

enforcement action is a compulsory counterclaim to a pre-enforcement suit).  

14 NYSCEF 99 at 18.  
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2000). And given New York’s “strong interest in the creation and dissolution of its corporations 

and in the uniform development and interpretation of the statutory scheme regarding its 

corporations,” the court concluded it would be inappropriate to interfere in this regulatory scheme 

by entertaining the merits of the state-law claim. Id. The court also observed that “every federal 

court that has addressed the issue of dissolving state corporations has either abstained or noted that 

abstention would be appropriate, assuming jurisdiction existed.” Id.15 That the Attorney General’s 

causes of action could not be heard in federal court on their own underscores the fact they do not 

belong there. 

Defendants essentially argue that the NDNY is a more just and convenient forum than New 

York County because federal courts have certain structural advantages over state courts that make 

it easier to obtain discovery from witnesses outside the state and to conduct a defense. Defendants 

are not claiming that a specific alternate forum offers geographic proximity to witnesses or the 

existence of a strong foreign nexus, but rather that federal court is per se more desirable than state 

court. Such generalized reservations about the competency of this Court are not a legitimate basis 

for dismissal of this action under the forum-non-conveniens doctrine. 

To be clear, the doctrine of forum non conveniens is not a federal removal statute. The 

doctrine is intended to give defendants hailed into a foreign jurisdiction a procedural device to 

move for dismissal in the interests of substantial justice. It is not a tool to force a state-court action 

into federal court simply because that is where the defendant would prefer to be. Tellingly, the 

 
15 In the other case the NRA cites, Leitner v. Sadhana Temple of New York, Inc., 2014 WL 

12588643 (C.D. Cal. Oct. 17, 2014), the court exercised diversity, not supplemental, jurisdiction 

where a California-based plaintiff brought state-law claims against a New York corporation.  
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NRA has not cited a single case where a New York state court dismissed an action under CPLR 

327 on the basis that a New York federal court was a more convenient forum.  

D. New York’s significant interest in retaining this action far outweighs any 

alleged inconvenience to the defendants.  

There can be no dispute that New York has a vital interest in retaining this action. The 

Attorney General is vested under New York law with “extensive supervisory and enforcement 

authority over not-for-profit corporations,” People v. James, 39 Misc.3d 1206(A), 2013 N.Y. Slip 

Op. 50508(U) (Sup. Ct. N.Y. Cnty. 2013) (quoting People v. Grasso, 861 N.Y.S.2d 627 (1st Dep’t 

2008)), and thus has “a significant public interest in these proceedings.” Matter of McDonell, 

195 Misc.2d 277, 279 (Sup. Ct. N.Y. Cnty. 2002). Indeed, the Attorney General brings this action 

“in the name and in behalf of the people of the state of New York.” N.Y. Exec. § 175 (emphasis 

added). Moreover, New York has a “deep interest in the interpretation and application of its … 

laws[.]” McCulley v. N.Y.S. Dep't of Envtl. Conservation, 593 F. Supp. 2d 422, 432 (N.D.N.Y. 

2006); Bray v. City of New York, 356 F. Supp. 2d 277, 286 (S.D.N.Y. 2004) (New York state courts 

“have the most direct interest in construing New York law).  

Litigating this action in this Court will impose no hardship on Defendants. Defendants are, 

by their own election, subject to New York’s laws governing not-for-profit corporations, and the 

Supreme Court is a perfectly appropriate forum to litigate this case. The NRA has itself voluntarily 

selected New York Supreme Court in two recent actions that it initiated against a former director 

concerning issues of corporate governance related to those before this Court.16 See Suffolk 

 
16 See Conley Aff. Ex. A (Complaint in NRA v. North, Index No. 653577 (Sup. Ct. N.Y. Cnty.) 

(Cohen, J.)), NYSCEF 185; Ex. E (Complaint in NRA v. North, Index No. 903843-20 (Sup. Ct. 

Albany Cnty.)), NYSCEF 189. The action in Albany County Supreme Court was found to be so 

closely related to the instant action that it is stayed pending resolution of this case. See Conley Aff. 

Ex. F (Court Order Granting Stay), NYSCEF 190.  
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Chiropractic Ctr., 171 Misc.2d at 859 (“[T]he fact that defendant is present on a regular basis in 

this court as a plaintiff in furtherance of its business belies any allegations of serious 

inconvenience” in forum-non-conveniens analysis).  

The NRA argues that retaining this action in this Court would “impose substantial, 

unnecessary burdens” because “key documents and witnesses lay outside the jurisdiction of this 

Court and obtaining these documents and testimony will hamper the NRA’s ability to conduct its 

defense[.]” NYSCEF 99 at 17. Consequently, the NRA believes that pre-trial discovery would be 

easier to conduct in federal court given “the federal rules [are] designed to facilitate multistate 

(and, where necessary, cross-border) discovery.” Id.  

These concerns speak to the NRA’s apparent preference for federal court, not to whether 

this is a just and convenient forum to entertain this action. In any event, the NRA’s concerns are 

misplaced. “New York courts, particularly this division, have procedures in place, which are used 

every day, to deal with out-of-state non-party witnesses.” High Street Capital Partners, LLC, 2019 

WL 2106093, at *6 (citation and internal quotation marks omitted). Notwithstanding Defendants’ 

claims to the contrary, this Court is perfectly capable of adjudicating this action fairly.  

The NRA also stresses the pendency of the Federal Countersuit and argues that the cost of 

litigating both cases is burdensome.17 This is unpersuasive. The NRA chose to file a separate 

federal action against the Attorney General rather than assert counterclaims or affirmative defenses 

in this action. These self-inflicted costs stem from the NRA’s litigation strategy, not from the 

Attorney General’s choice of forum. That the NRA charted this procedural course does not support 

dismissal.  

 

17 NYSCEF 99 at 17.  
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E. Retaining this action will not burden New York courts.  

Equally unavailing is the NRA’s claim that this action would place “unnecessary burdens” 

on this Court. The Commercial Division routinely adjudicates complex disputes, and there is no 

reason to believe this action would place an undue burden on this Court. See High Street Capital 

Partners, LLC, 2019 WL 2106093, at *6. Indeed, in one of three separate requests Defendants 

submitted to have this action assigned to the Commercial Division, the NRA said “[t]his is 

precisely the type of complex commercial dispute that belongs in the Commercial Division[.]” 

NYSCEF 26; see also NYSCEF 28, 31.  

II. Defendants’ motions under CPLR 3211(a)(4) (Mot. Seq. Nos. 1, 3, and 4) fail to 

establish entitlement to dismissal or a stay and should be denied.  

Defendants alternatively move to dismiss or stay this action under CPLR 3211(a)(4), which 

gives courts the discretion when “justice requires,” to dismiss an action “on the ground that … 

there is another action pending between the same parties for the same cause of action in a court of 

any state or the United States.”  

This prong of Defendants’ motion is based on the alleged pendency of the Federal 

Countersuit at the time that this action was commenced, which in turn hinges on an allegedly 

defective verification that accompanied the Complaint.18 Defendants’ argument is meritless for 

numerous reasons. First, Defendants were not entitled to a verified complaint; Defendants rely on 

a provision of the N-PCL that requires verification of petitions for dissolution brought by an 

organization’s members—not plenary actions brought by the Attorney General. Second, 

Defendants Frazer and LaPierre waived their objections to the allegedly defective verification 

 
18 Defendants Frazer and LaPierre have adopted the NRA’s argument on this point in its entirety. 

See NYSCEF 126 at 26–27; 151 at 8. Citations to Defendants’ argument in Part II will therefore 

be to the NRA’s memorandum of law. NYSCEF 99 at 19–20. 
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when they failed to timely notify the Attorney General of their intention to treat the Complaint as 

a nullity. Third, even if Defendants were entitled to a verified complaint, the error in the Attorney 

General’s original verification is properly ignored pursuant to CPLR 3026. See also CPLR 2001. 

Finally, even if the Federal Countersuit is considered first filed, dismissal or a stay pursuant to 

CPLR 3211(a)(4) is still inappropriate. 

A. Defendants were not entitled to a verified pleading, and so were not entitled 

to treat the allegedly defectively verified Complaint as a nullity. 

First, Defendants’ argument that they were entitled to a verified complaint rests on N-PCL 

§ 1103, which provides in relevant part that “[a] petition for dissolution … shall be verified by the 

petitioner or by one of the petitioners.” (Emphasis added). However, this action is a plenary action 

in which both the NRA and the Attorney General agree that the procedural mechanisms in N-PCL 

Article 11 relevant to special proceedings commenced by petition are not applicable. See NYSCEF 

177 (NRA submission arguing N-PCL § 1104 procedures apply to special proceedings brought by 

petition, not to the instant plenary action); NYSCEF 176 (Attorney General’s letter arguing same). 

Since Defendants were not entitled as of right to a verified pleading, their only remedy (assuming 

a defective and uncorrected verification) would be to treat the defectively verified complaint as an 

unverified complaint. CPLR 3022. Therefore, this action was already pending at the time the NRA 

commenced the Federal Countersuit, and Defendants’ motions to dismiss under CPLR 3211(a)(4) 

fail. 

Even if the Attorney General was required to verify the Complaint, it was the NRA alone 

that was entitled to a verification with respect to the Attorney General’s Second Cause of Action 

only—N-PCL § 1103 by its plain language governs petitions brought pursuant to N-PCL § 1102, 

and not to actions brought by the Attorney General pursuant to N-PCL § 1101. Therefore, at worst, 

the Attorney General’s other 17 causes of action, including one cause of action for dissolution, 
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were pending prior to the commencement of the Federal Countersuit, and dismissal of those causes 

of action under CPLR 3211(a)(4) is unavailable.  

B. Defendants Frazer and LaPierre did not timely object to the allegedly 

defective verification, and are not entitled to treat the Complaint as a nullity. 

Defendants Frazer and LaPierre did not object to the allegedly defective verification until 

late October 2020—almost three months after the Complaint was filed. NYSCEF 112, 127. Even 

assuming they have standing, their objections were well outside of the twenty-four hours that 

courts generally consider to be the outer bounds of timeliness for purposes of objections pursuant 

to CPLR 3022. See Miller v. Board of Assessors, 91 N.Y.2d 82, 86 n.3 (1997) (collecting cases). 

Defendants Frazer and LaPierre have therefore waived any objections to the allegedly defective 

verification. 

C. The error in the original verification did not affect a substantial right of 

Defendants, and so should be ignored under CPLR 3026. 

The Attorney General’s action was the first filed action despite the allegedly defective 

verification. Defendants’ argument relies entirely on a minor error in the verification to this action. 

See NYSCEF 10, 112, 127. However, in accordance with CPLR 3026, an error of this nature 

should be ignored, does not nullify the commencement of this action, and does not make the 

Federal Countersuit an “already pending action” within the meaning of CPLR 3211(a)(4).  

Under New York law, pleadings, including verifications, “are to be liberally construed” 

and “defects ignored” so long as “a substantial right of a party is not prejudiced.” Capital 

Newspapers Div. Hearst Corp. v. Vanderbilt, 44 Misc.2d 542, 543–44 (Sup. Ct. Albany Cnty. 

1964) (citing CPLR 3026); accord SLG Graybar LLC v. John Hannaway Law Offices, 182 Misc.2d 

217, 221–22 (Civ Ct. N.Y. Cnty. 1999) (upon a timely objection, a failure to verify a pleading, 

even where required, is curable and not a jurisdictional defect). Flawed verifications are the type 
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of defect “which can be ignored in the absence of any showing of prejudice.” City of New York v. 

Brown, 119 Misc. 2d 1054, 1056–57 (Civ. Ct. N.Y. Cnty. 1982); accord Smith v. Bd. Of Standards 

& Appeals, 2 A.D.2d 67, 68–70 (1st Dep’t 1956).  

Defendants’ argument that “failure to verify or sign the complaint—for whatever reason—

affects a substantial right of the defendant,” NYSCEF 99 at 19, is wrong as a matter of law, and 

the one case they cite supports the Attorney General’s position. In Jack Vogle Associates v. Color 

Edge, Inc., the court noted that “it is generally held that a party must show that its ‘substantial 

right’ is ‘prejudiced’ by the defective or unverified pleading”—that is, that some substantial right 

was prejudiced as a result of the defective verification; a defective verification by itself does not 

affect a substantial right. 2008 N.Y. Slip Op. 31509(U) (Sup. Ct. N.Y. Cnty. 2008) (citing Master 

v. Pohanka, 44 A.D.3d 1050, 1052 (2d Dep’t 2007); and CPLR 3026). 

Defendants have not identified any substantial right they have that was affected by the 

allegedly defective verification, and therefore an alleged defect in the original verification should 

be ignored pursuant to CPLR 3026.19  

D. Assuming the Federal Countersuit was “already pending,” dismissal or a 

stay pursuant to CPLR 3211(a)(4) is still inappropriate. 

Even if this court were to accept Defendants’ characterization of the Federal Countersuit 

as “already pending” at the time this action was commenced, dismissal or a stay pursuant to CPLR 

3211(a)(4) would still be inappropriate.  

 
19 Alternatively, the Court can deem the amended verification filed on August 10, 2020, see 

NYSCEF 11, to have been filed nunc pro tunc to the date of the original complaint pursuant to 

CPLR 2001. See Williams v. State, 77 Misc.2d 396, 399 (Ct. Cl. 1974) (observing that 

“irregularities or defects in” a verification’s “form should be disregarded,” the court allowed a 

party to file a corrected verification to be executed nunc pro tunc to the date of the original filing 

pursuant to its authority under CPLR 2001 “to exercise [] discretion in correcting or disregarding 

a mistake, omission, defect or other irregularity, provided a substantial right of a party is not 

prejudiced”).  
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 “The forum in which the litigation was first commenced” is only one, non-dispositive 

factor that the court may look to in deciding whether to dismiss or stay an action based on the 

pendency of an earlier filed action. In re NYSE Euronext Shareholders/ICE Litig., 39 Misc.3d 619, 

623–28 (Sup. Ct. N.Y. Cnty. 2013). Courts also consider the factors relevant to a forum non 

conveniens analysis, all of which, as described supra in Part I, favor the Attorney General’s choice 

of forum. See White Light Prods. v. On The Scene Prods., 231 A.D.2d 90, 95 (N.Y. 1st Dep’t 

1997).  

Here, even assuming the Federal Countersuit qualified as the first-filed action, it would 

only be considered “first” by a matter of days. Finally, the NRA’s federal countersuit was clearly 

responsive to litigation on the part of the Attorney General. Each of these factors militate in favor 

of denying Defendants’ request to dismiss based on the pendency of an earlier filed action.  

For all of these reasons, Defendants’ argument fails as a matter of both fact and law. 

Accordingly, this case should not be dismissed or stayed under CPLR 3211(a)(4).  

III. Venue is proper in New York County.  

As an alternative to moving this action to federal court, Defendants seek to transfer the 

action to Albany County Supreme Court, yet have offered no legitimate legal or factual basis for 

disturbing the Attorney General’s proper choice of venue in New York County. 

A. The Attorney General’s designation of venue is entitled to great deference.  

A plaintiff initiating an action in New York Supreme Court has the right to designate venue 

at the outset of the case. CPLR 509 (“The place of trial of an action shall be in the county 

designated by the plaintiff.”). Once the plaintiff makes such a designation, that choice “should 

rarely be disturbed,” except where the balance “is strongly in favor of the defendant.” Weingarten 

v. Board of Educ., 776 N.Y.S.2d 701, 704 (Sup. Ct. Bronx Cnty. 2004) (internal quotation marks 
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omitted). The defendant bears the burden of demonstrating that the venue designated by the 

plaintiff is not proper. Doyaga v. Camelot Taxi Inc., 102 A.D.3d 594, 595 (1st Dep’t 2013). 

B. Defendants’ motions to change venue to Albany County under CPLR 510(1) 

and 511(b) (Mot. Seq. Nos. 5–7)20 fail as a matter of law.  

The Complaint properly alleges that venue is proper in New York County under (a) CPLR 

503 because the Attorney General has an office in the county; and (b) N-PCL §§ 1110 and 

102(a)(11) because the location of the office of the NRA is in New York County.  

Defendants move for a change of venue on the ground that the 2 dissolution causes of 

action brought under N-PCL Art. 11 (“Dissolution Claims”) are improperly venued in New York 

County. It is undisputed that the other 16 causes of action in the Complaint are properly venued in 

New York County. Because the Dissolution Claims are brought against the NRA alone, it is also 

undisputed that venue is proper for all of the causes of action brought against the individual 

defendants.  

As fully set forth below, Defendants fail to establish that New York County is an improper 

venue for the Dissolution Claims. And even if venue were improper for those claims, this Court 

may—and should—retain this action because N-PCL § 1110 does not deprive this Court of 

jurisdiction over the Dissolution Claims and the interests of judicial economy and efficiency 

plainly weigh in favor of retaining this entire action.  

1. New York County is proper based on the Attorney General’s 

residence. 

Under CPLR 503(a), “the venue of an action is properly placed in the county in which any 

of the parties resided at the time of commencement.” Gonzalez v. Sun Moon Enterprises Corp., 

 

20 See NYSCEF 133–141 (NRA Moving Papers); 156, 169 (LaPierre Moving Papers); 170–171 

(Frazer Moving Papers).  
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861 N.Y.S.2d 401, 402 (2d Dep’t 2008). The Attorney General is a government entity, which has 

a place of residence in each of the counties in New York where the Office of the Attorney General 

(“OAG”) maintains an office. The OAG maintains an office at 28 Liberty Street, New York, NY, 

which is located in New York County. The Attorney General is thus deemed a resident of New 

York County and venue is proper in New York County pursuant to CPLR 503(a).  

Defendant LaPierre argues that CPLR 503(a) does not apply to this action because the 

Dissolution Claims are governed by N-PCL § 1110 (under which, as described infra in Part III.B.2, 

venue in New York County is also proper). But LaPierre wrongly assumes that N-PCL § 1110 

applies to the 16 non-dissolution causes of action in the Complaint. It does not. For those 16 causes 

of action, CPLR 503(a) controls. In any event, LaPierre’s reliance on N-PCL § 1110 is misplaced 

given he is not subject to the Dissolution Claims. 

2. Venue in New York County is proper under N-PCL § 1110.  

Defendants’ motions to transfer this action are based on a misapplication of N-PCL § 1110, 

which does not require adjudicating the Dissolution Claims in Albany County. Under N-PCL 

§ 1110, which governs venue for dissolution actions under N-PCL §§ 1101 and 1102, an action is 

properly placed “in the supreme court in the judicial district in which the office of the corporation 

is located.” N-PCL § 1110. The “office of the corporation” is a statutory term defined as “the office 

the location of which is stated in the certificate of incorporation.” N-PCL § 102(a)(11). The N-

PCL further defines “certificate of incorporation” to include, in relevant part, “the original 

certificate of incorporation or any other instrument filed or issued under any statute to form a 

domestic or foreign corporation, as amended, supplemented, or restated by certificates of 

amendment, merger or consolidation or other certificates or instruments filed or issued under any 

statute.” N-PCL § 102(a)(3). The office of the corporation, as identified by the certificate of 
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incorporation, “need not be a place where activities are conducted by such corporation.” N-PCL § 

102(a)(11); see also Doyaga, 102 A.D.3d 594 at 595 (noting “[t]he claim that the corporation’s 

actual principal office was in another county is of no moment”).  

The available documentary evidence—including the NRA’s original certificate of 

incorporation, filed in accordance with the statute in effect at the time, together with its subsequent 

amendments—clearly establishes that the NRA’s “office of the corporation” is and always has 

been located in New York County. It has never been moved, and Defendants’ claims that it is 

located in Albany County are unsupported by the applicable law or any evidence.  

The NRA was formed pursuant to an 1865 act (the “1865 Act”), and was incorporated in 

November 1871. See Rubin Aff. Ex. A, NYSCEF 109.21 The 1865 Act required that the NRA file 

a written certificate of incorporation “in the office of the clerk of the county in which the office of 

[the corporation] shall be situated.” NYSCEF 110 (N.Y. Laws, 1865, c. 368). The Act further 

required that such certificate be approved by “one of the justices of the supreme court of the district 

in which the principal office of such company or association shall be located.” Id.  

Acting pursuant to the requirements of the 1865 Act, the NRA established that the location 

of its office at the time of its formation was in New York County by filing its original certificate 

of incorporation with the clerk of New York City and New York County in 1871. NYSCEF 109 

 
21 The Attorney General previously filed timely affirmations pursuant to CPLR 511 responding to 

the Defendants’ respective demands for a change of venue. See NYSCEF 108–111 (response to 

NRA demand); 142–149 (responses to LaPierre and Frazer demands). Because Defendants’ 

demands were substantively identical, the Attorney General’s responding affirmations are 

materially the same. For the sake of simplicity, this memorandum cites to the first set of the 

Attorney General’s responding affirmations and the annexed copies of the NRA’s corporate filings 

detailing the organization’s corporate history. To avoid duplicative filings, this memorandum 

incorporates those affirmations and annexed exhibits by reference. See NYSCEF 108 ¶¶ 8–13; 

109. 
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at 48 et seq.22 Defendants try to sidestep the significance of the NRA filing its formation 

documents in New York County by arguing that the 1865 Act “contained no provision requiring 

or permitting an entity to designate or amend the location of its office.” NYSCEF 141 at 9. That 

misses the point. While the 1865 Act may be worded differently than the modern statute, the 1865 

Act expressly required filing the certificate of incorporation with the clerk of the county where the 

NRA’s office was to be located to effectuate its formation. NYSCEF 110 at §§ 1-2. Thus, by filing 

the original certificate in New York County—a fact that the NRA acknowledges23—the NRA set 

the location of its office, for purposes of the 1865 Act, in New York County. 

Over the course of its nearly 150-year history, the NRA amended its certificate of 

incorporation, and consistently sought approvals from Justices in the First Judicial District in New 

York County, thereby reaffirming New York County as the location of its office for the purpose 

of its corporate status.24
  

The NRA notes that the Membership Corporation Law (“MCL”), which ultimately 

superseded the 1865 Act, “contained no provision requiring already-existing non-profits to 

designate or establish a New York Office.” NYSCEF 141 at 8. The NRA further states that the 

early iterations of the MCL “required that subsequent amendments to a corporation’s founding 

documents be filed in the same judicial district as the initial certificate of incorporation—even if 

the principal office location had changed.” Id. That is irrelevant because the NRA did not amend 

 
22 For the sake of consistency, when NYSCEF filings cited in this memorandum have 

inconsistent page numbers, pincites refer to the page number generated by the NYSCEF system.  

23 NYSCEF 141 at 9.  

24 See NYSCEF 108–111. Defendants incorrectly equate filing copies of corporate documents with 

the Secretary of State in Albany with establishing that as the county where its office was located 

for purpose of its corporate status. The NRA, like all New York not-for-profit corporations, files 

copies of corporate documents in Albany because it is where the Secretary of State, not the NRA, 

is located.  
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its certificate of incorporation during that time period. As the NRA concedes, by 1956, when it 

first amended its corporate purposes, the MCL had a mechanism both for changing the location of 

its office,25 which did not require judicial approval, and for changing or amending its corporate 

purposes, which did. NYSCEF 140, Exhibit F, § 30; NYSCEF 141 at 9. Under the express terms 

of this law, the NRA could only amend its certificate of incorporation to change its corporate 

purposes with “the approval of a justice of the supreme court in the judicial district in which the 

office of the corporation is located.” NYSCEF 140, Exhibit F, §30. The NRA sought approval of 

its amendment certificate from a justice in the First Judicial District in New York County, 

reaffirming its corporate office location. NYSCEF 141 at 9; NYSCEF 108 at 4-5. (Defendant 

LaPierre ignores the NRA’s 1956 corporate filing and accompanying judicial approval.) In 1977, 

the NRA again amended its certificate of incorporation, and again sought and received approval 

by a justice in the First Judicial District in New York County, where it continued to be located as 

a matter of record. NYSCEF 141 at 10; NYSCEF 108 at 5-6.  

 The NRA highlights a 2002 submission (“2002 Certificate”) designating an agent for 

service of process (in Albany) and changing the address to which the Secretary of State would 

forward copies of process accepted on behalf of the NRA. See NYSCEF 109 at 29-30. Citing the 

2002 Certificate, the NRA argues that venue should default to where its registered agent is located 

because it has no domestic office in New York.26 But the location of the NRA’s registered agent 

 
25 Notably, the NRA does not claim that it ever sought to change that location, even after the 

relevant statutes permitted such a change.  

26 The NRA’s reliance on Gilinsky v. Ashforth Properties Const., Inc., 2019 WL 4575685 (Sup. 

Ct. N.Y. Cnty. Sept. 17, 2019), for the proposition that the corporation’s venue can be determined 

based on the location of its registered agent, is misplaced. In Gilinsky, the court held that the 

defendant failed to meet its burden of establishing improper venue because the defendant “is 

registered with the New York Secretary of State’s Office listing New York County as its County 

of residence.” Id. at *1. While the court also noted that the defendant had “designated New York 

County as the county in which its registered agent will accept service of process,” the court did 
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has no bearing on where the NRA’s “office of the corporation” is located. This is underscored by 

the 2002 Certificate itself, which had a separate option for changing the county in which the office 

of corporation is located. The NRA made no change.27 See Doyaga, 102 A.D.3d 594 at 595 (“for 

venue purposes, as long as the county designation in the certificate has not been amended, the 

corporation’s residence remains unchanged”); see also, Nadle v L.O. Realty Corp., 286 A.D.2d 

130, 132 (1st Dep’t 2001) (citation omitted) (holding that change of designation of address to 

forward process from the Secretary of State did not alter foreign entity’s original designation of a 

county as the location of its office); Sanchez v. 475 Doughty Blvd., LLC, No. 161026/2015, 2016 

WL 1270669, at *2 (Sup. Ct. N.Y. Cnty. Mar. 31, 2016) (the address for service of process via the 

Secretary of State “is distinct from the designation of a county of residence”).28  

Finally, as of the date of this filing, the website of the New York Department of State, 

Division of Corporations, publicly lists the NRA’s county as New York County. See Conley Aff. 

Ex. G, NYSCEF 191. None of the Defendants have disputed, or otherwise addressed, the accuracy 

of the Department of State’s records. If these records incorrectly reflected the NRA’s location 

 

not hold that this was sufficient evidence of a corporation’s residence for venue purposes. Id. 

Indeed, the legal authority cited by the court in its holding makes no mention of registered agents, 

and simply supports the well-established principle that corporations are deemed a resident of the 

county in which its principal office is located. See CPLR 503(c); Memminger v. Nelson Gardens, 

Inc., 14 A.D.3d 442 (1st Dep’t 2005). 

27 Defendant LaPierre falsely asserts that “[a]s shown by the NRA’s certificate of incorporation, 

‘the office the location of which is stated in the certificate of incorporation’ is 80 State Street, 

Albany, New York, which is located in Albany County; therefore, the judicial district in which 

the office of the corporation was located at the time of the service on the corporation of a 

summons in this action was … Albany County.” NYSCEF 169 at 11. The 2002 Certificate did 

nothing to change “the office the location of which is stated in the certificate of incorporation.” 

NYSCEF at 109 at 29–30. 

28 The NRA’s argument that it lacked an office location in New York for purposes of venue until 

2002 when it designated a registered agent fails as a practical matter. If taken to its logical 

conclusion, this would mean that a dissolution cause of action under the N-PCL could not have 

been maintained anywhere against the NRA at any time before 2002. That is not—and cannot—

be true.  
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because of a purported change in the 2002 Certificate, the NRA could have made a correction. It 

never did.  

Courts have routinely found Department of State records to be sufficient proof of a 

corporation’s place of residence for venue purposes. See, e.g., Astarita v. Acme Bus Corp., 55 

Misc. 3d 767, 773 (Sup. Ct. Nassau Cnty. 2017); Kearney v. Cappelli Enterprises, Inc., No. 

104322/2011, 2012 WL 692036, at *1 (Sup. Ct. N.Y. Cnty. Feb. 24, 2012). Moreover, as set forth 

above in Part I.D, the NRA availed itself of venue in this Court last year. See Conley Aff., Ex. A 

at 7, NYSCEF 185. In that case, the NRA, represented by the same counsel, asserted that venue 

was proper in New York County pursuant to CPLR 503 “because Plaintiff designates New York 

County as the place of trial and Plaintiff is a not-for-profit corporation organized under the laws 

of New York.” Id.29 Accordingly, the NRA’s own actions, and its purposeful availment of the 

jurisdiction of this very Court in New York County, underscores that this is a proper venue in 

which to litigate this matter.  

For all of these reasons, this action was properly commenced in New York County under 

N-PCL § 1110 because the “office of the corporation” of the NRA is located here. As such, transfer 

is not warranted, and Defendants’ motions under CPLR 510(1) and 511(b) should be denied.  

 

29 As set forth in that complaint, Oliver North is not a resident of New York County and the events 

giving rise to the claims in the case did not occur in New York County. As such, in order for venue 

to have been properly placed pursuant to CPLR 503, the NRA—which undoubtedly is a resident 

of New York State— must necessarily have resided in New York County at the time the suit was 

commenced. 
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3. This action should remain in New York County regardless of the 

statutory location of the office of the NRA.  

The Court need not resolve the dispute over the location of the NRA’s office for purposes 

of N-PCL § 1110 to deny Defendants’ motions. It is undisputed that venue is proper for 16 of the 

18 causes of action asserted in the Complaint and this Court has the authority to retain this entire 

action. Defendants have not identified any prejudice that would result from this action proceeding 

in New York County.   

While Defendants repeatedly characterize this proceeding as “an action for judicial 

dissolution,” dissolution is merely one of several forms of relief sought. And where, as here, the 

plaintiff “seeks various other types of relief” aside from judicial dissolution, it is appropriate for 

the court to exercise its discretion and maintain venue in the plaintiff’s county of residence. 

Tashenberg v. Breslin, 89 A.D. 2d 812, 812 (4th Dep’t 1982).  

This accords with “settled law that ‘[w]here there are conflicting venue provisions and one 

or more parties seeks a change of venue, it is given to the discretion of the court to select the proper 

venue.” Grumet v. Pataki, 675 N.Y.S.2d 662, 665 (3d Dep’t 1998) (internal quotation marks 

omitted) (affirming denial of motion to change venue where there were conflicting venue 

provisions and court did not abuse its discretion in deeming venue proper in the plaintiff’s chosen 

county), aff’d on other grounds, 93 N.Y.2d 677 (1999); see also Carey v. Empire Paratransit 

Corp., 85 A.D.3d 520, 521 (1st Dep’t 2011) (“‘[T]he motion court was well within its discretion 

‘to lay venue in a location appropriate ‘to at least one of the parties or claims.’” (quoting Bennett 

v. Bennett, 853 N.Y.S.2d 398, 399 (3d Dep’t 2008)); Siegel, N.Y. Prac. § 116 (6th ed. 2020) (“If 

there are multiple parties and claims … venue proper as to any one of the claims satisfies for the 

whole action, including the claims that would have demanded different venue if sued on alone.”) 
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 Defendants argue that the Attorney General’s “inclusion of additional claims within the 

complaint”—that is, the 16 of 18 causes of action where venue is not contested—“should not 

vitiate or override the mandatory venue provision of N-PCL § 1110” given the “considerable 

burden” that ought to apply to “avert[] the legislature’s clear choice to circumscribe venue for the 

gravest cause of action under corporate law.” NYSCEF 141 at 13–14 n.41. Defendant LaPierre 

advances a more extreme version of this argument, claiming that N-PCL § 1110 deprives this Court 

of jurisdiction. NYSCEF 169 at 13. Neither argument has merit. Venue is not jurisdictional and 

there is no venue provision, including N-PCL § 1110, that could deprive the New York Supreme 

Court in one county of jurisdiction while conferring it on another. See, e.g., People v. Correa, 15 

N.Y.3d 213, 226–233 (2010) (providing overview of Supreme Court’s jurisdiction under the New 

York Constitution); Lowenbraun v. McKeon, 98 A.D.3d 655, 656 (2d Dep’t 2012) (observing 

“‘improper venue is not a jurisdictional defect’”(citations omitted)); State by Abrams v. Cohen, 

123 Misc.2d 51, 53 (Sup. Ct. N.Y. Cnty. 1983) (same); Lucchese v. Rotella, 468 N.Y.S.2d 948, 

951 (3d Dep’t 1983) (“Assuming, arguendo, that venue was improperly laid, such a mistake would 

still not deprive the Supreme Court, Albany County, of jurisdiction to hear this matter.”).  

4. Defendants’ motions to dismiss pursuant to CPLR 3211 (Mot. Seq. 

Nos. 1, 3, and 4) are similarly unavailing.  

Defendants resort to CPLR 3211 to seek dismissal for improper venue30 because a defect 

in venue is not a ground for dismissal under Article 5 of the CPLR.  Defendants’ motions rely on 

essentially the same grounds as advanced under CPLR 510 and 511 and fail for the same reasons 

discussed above. 

 
30 NYSCEF 99 at 21–22 (NRA); 126 at 15–21 (LaPierre); 151 at 7 (Frazer). 
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Dismissal under CPLR 3211(a)(1) is only warranted if the documentary evidence 

submitted by Defendants “utterly refutes plaintiff’s factual allegations” and “conclusively 

establish[es] a defense as a matter of law.” Greenapple v. Capital One, N.A., 92 A.D.3d 548, 550 

(1st Dep’t 2012) (internal citation and quotation marks omitted). For the reasons set forth above, 

Defendants have fallen far short of this standard and their motions to dismiss under CPLR 

3211(a)(1) should thus be denied. 

LaPierre’s motion to dismiss pursuant to CPLR 3211(a)(2), (a)(3), and (a)(7) likewise fails. 

LaPierre offers no basis why dismissal is warranted on these independent grounds. NYSCEF 132. 

Instead, he bootstraps these substantively distinct defenses into the language of 3211(a)(1) and 

argues that the documentary evidence cited in support of his venue claims also compels dismissal 

under these other statutory provisions. But this argument fails for the same reasons his other claims 

predicated on N-PCL § 1110 fail.  He cites no legal authority in support of his assertions that N-

PCL § 1110 deprives this Court of subject matter jurisdiction, strips the Attorney General of 

standing to bring this action, and compels dismissal for failure to state a cause of action. All of 

these conclusory contentions are meritless and should be denied 

IV. Defendants are not entitled to a stay under CPLR 2201. 

Defendants argue that they are entitled to a stay of this action under CPLR 2201 because 

the NRA’s action against a former vendor, Ackerman McQueen, in the Northern District of Texas 

has “overlapping issues and common questions of law and fact.” NYSCEF 99 at 22.31  

CPLR 2201 authorizes courts to grant a stay “[i]n general, only where the decision in one 

action will determine all the questions in the other action, and the judgment on one trial will dispose 

 

31 Defendants Frazer and LaPierre adopted the NRA’s arguments with respect to seeking a stay 

under CPLR 2201. NYSCEF 126 at 27; 151 at 8. 
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of the controversy in both … ; this requires a complete identity of the parties, the causes of action 

and the judgment sought.” 952 Assocs., LLC v. Palmer, 52 A.D.3d 236, 236-37 (1st Dep’t 2008). 

The Attorney General and the individual defendants are not parties to the NRA’s action 

against Ackerman McQueen, and Defendants fail to identify how resolution of that action will 

dispose of any issue raised in the Complaint, let alone the entirety of the Complaint. Defendants’ 

cited authority is not to the contrary. Therefore, Defendants are not entitled to a stay under CPLR 

2201. 

CONCLUSION 

 

For the foregoing reasons, Defendants’ motions in Mot. Seq. Nos. 1, 3, 4, 5, 6, and 7 should 

be dismissed with prejudice.  
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Attorney Certification Pursuant to Commercial Division Rule 17 

 

I, Jonathan Conley, an attorney duly admitted to practice law before the courts of the 

State of New York, certify that the Memorandum of Law in Opposition to Defendants’ Motions 

to Change Venue and to Dismiss or Stay this Action in Mot. Seq. No. 1, 3, 4, 5, 6, and 7 

complies with the word count limit set forth in Rule 17 of the Commercial Division of the 

Supreme Court (22 NYCRR 202.70(g)) because the memorandum of law contains 9,885 words, 

excluding the parts exempted by Rule 17. In preparing this certification, I have relied on the 

word count of the word-processing system used to prepare this memorandum of law and 

affirmation. 

 

 

Dated: December 10, 2020 

New York, New York 

 

_________________________ 

Jonathan Conley 
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