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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DONALD MCDOUGALL, ET AL., Case No.: 2:20-cv-02927-CBM-AS
Plaintiffs,

. JUDGMENT 777S(,
VS.

COUNTY OF VENTURA, ET AL.,
Defendants.

Pursuant to the Court’s Order RE: Motion to Dismiss Case,
IT IS ADJUDGED that the First Amended Complaint is dismissed

with prejudice.
IT IS SO ORDERED.

DATED: October 21, 2020

CONSUELO B. MARSHALL
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DONALD MCDOUGALL, ET AL., Case No.: 2:20-cv-02927-CBM-AS
Plaintiffs,
ORDER RE: MOTION TO
VS. DISMISS CASE (DKT. NO. 42)
COUNTY OF VENTURA,
CALIFORNIA, ET AL.,
Defendants.

The matter before the Court is Defendants County of Ventura, William
Ayub, Dr. Robert Levin, and William T. Foley’s (collectively, “Defendants”)
motion to dismiss the first amended complaint (“FAC”).! (See Dkt. No. 42.)
Plaintiffs Donald McDougall, Juliana Garcia, Second Amendment Foundation,
California Gun Rights Foundation, and Firearms Policy Coalition (collectively,
“Plaintiffs”) oppose the Motion. (See Dkt. No. 43 (“Opp.”).)

Also pending before the Court are Defendants’ Request for Judicial Notice
with Exhibits (“Defendants’ RIN”), Plaintiffs’ Request for Judicial Notice In
Support of Plaintiffs’ Opposition (“Plaintiffs’ RIN”), and Defendants’
Supplemental Request for Judicial Notice with Exhibit 1 (“Defendants’

! Hereinafter referred to as the “Motion.”
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Supplemental RIN”). (See Dkt. No. 42-1 (Defendants’ RJN), 44 (Plaintiffs’ RIN),
45-1 (Defendants’ Supplemental RIN).)

I. BACKGROUND
A.  Factual Background

This is an action under 42 U.S.C. § 1983 for one count of violation of the
Second Amendment.? (See Dkt. No. 19 (FAC).) As of June 1, 2020, the novel
coronavirus, COVID-19, has infected 1,787,680 people and killed 104,396 people
across the nation. (Defendants’ RIN at Ex. 2, p.1.) “Because people may be
infected but asymptotic, they may unwittingly infect others.” S. Bay Pentecostal
Church v. Newsom, ---- U.S. ----, 140 S.Ct. 1613 (2020) (mem.) (Roberts, C.J.,
Concurring). The COVID-19 pandemic “has thrust humankind into an
unprecedented global public health crisis.” Altman v. County of Santa Clara, No.
20-cv-02180-JST, 2020 WL 2850291, at *1 (N.D. Cal. June 20, 2020) (citation
omitted).

On or about March 4, 2020, Governor Gavin Newsom proclaimed a state of
emergency in California due to COVID-19. (FAC at § 34.) Beginning on March
17, 2020, defendant Dr. Robert Levin (“Levin”), the Ventura County Health
Officer, issued a series of “stay well at home” orders on behalf of defendant
County of Ventura (the “County”). (FAC at Y 50-53.) The stay well at home
orders generally required individuals living within the County to stay at their
places of residence and cease business activities, but exempted certain “essential
businesses” from those prohibitions. Although the scope of the stay well at home
orders varied as the County amended the order, it is undisputed that firearms

retailers were not deemed “essential businesses” and were therefore mandated to

? Plaintiffs assert a violation of the “Right to Travel” as Count II of the FAC. (FAC at 99 82-88.)
In their Opposition, Plaintiffs dismiss Count II “[i]n the interest of economy and efficiency.”
(Opp. at p. 1, n.1.) Therefore, the Court considers only Count I in this order.

2
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be closed from at least March 20, 2020 to May 7, 2020. (See Dkt. No. 45 (Reply)
atp. 4:9-17.)

Plaintiffs Donald McDougall (“McDougall”) and Juliana Garcia (“Garcia”)
are residents of the County. (FAC at §f 7-8.) McDougall purchased a firearm
from a licensed firearm dealer and left another firearm with a licensed gunsmith,
but was unable to retrieve those firearms or acquire ammunition due to the stay
well at home orders. (Id. at 59.) Garcia desired to purchase a firearm and
ammunition, but was unable to acquire a Firearm Safety Certificate (“FSC”) or
purchase a firearm and ammunition due to the stay well at home orders. (Id. at
lers and ranges noecond Amendment Foundation, Inc. (“SAF”), California Gun
Rights Foundation (“CGF”), and Firearms Policy Coalition, Inc. (“FPC”)
(collectively, the “Institutional Plaintiffs”) are nonprofit organizations whose
members in the County were affected by the stay well at home orders. (Id. at 9 9-
11.)

The FAC alleges the Defendants violated Plaintiffs’ rights under the Second
Amendment because the issuance and enforcement of the stay well at home orders
prevented McDougall, Garcia, and members of the Institutional Plaintiffs from
buying, selling, and transferring firearms and ammunition, and as well as training
with firearms at firing ranges (“Count I”’). (FAC at |7 65-66, 81.) Plaintiffs seek
declaratory relief, injunctive relief, and nominal damages against Defendants.
(FAC at Prayer for Relief.)

B. Procedural Background

The complaint was filed on March 28, 2020. (See Dkt. No. 1.) McDougall
applied for an ex parte temporary restraining order on March 30, 2020 (see Dkt.
No. 8, 9), which the Court denied on April 1, 2020. (See Dkt. No. 12.) In that
order, the Court held McDougall was not entitled to a temporary restraining order
because his Second Amendment claim was unlikely to succeed on the merits under

intermediate scrutiny. (Id.) On April 14, 2020, Plaintiffs filed the FAC, which

3
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added additional plaintiffs and a cause of action for violation of the right to travel.
(Dkt. No. 20.) Plaintiffs filed a second ex parte application for a temporary
restraining order on April 24, 2020 (see Dkt. No. 27), which the Court denied on
April 30, 2020. (See Dkt. No. 30.) The Court set Plaintiffs’ request for an order to
show cause why a preliminary injunction should not issue for hearing on May 19,
2020. (Dkt. No. 35.) After receiving and considering briefs from both parties,
Plaintiffs withdrew the motion for preliminary injunction on May 18, 2020. (Dkt.
No. 40.)
I1. JURISDICTION
The Court has jurisdiction over this action under 28 U.S.C. § 1331.
III. LEGAL STANDARD
A. Fed.R. Civ. P. 12(b)(6)

Rule 12(b)(6) allows a court to dismiss a complaint for “failure to state a
claim upon which relief can be granted.” To survive a motion to dismiss, the
complaint “must contain sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face.’ ” Ashcroft v. Igbal, 556 U.S. 662, 663
(2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). All
well-pleaded facts are taken as true, with all reasonable inferences in favor of the
plaintiff. Twombly, 550 U.S. at 570. Labels, conclusions, or formulaic recitation
of the elements of a cause of action will not suffice. Twombly, 550 U.S. at 555. A
complaint must state “evidentiary facts which, if true, will prove [the claim].”
Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1047 (9th Cir. 2008).

B. Fed.R. Civ. P. 12(b)(1)*
The Court may dismiss a complaint for lack of subject matter jurisdiction.

See Fed. R. Civ. P. 12(b)(1). The plaintiff has the burden to establish that subject

3 Defendants did not move to dismiss the FAC under Rule 12(b)(1) in this Motion. Defendants
concede, however, that their challenge based on mootness arises under Rule 12(b)(1).
Defendants argue in the Reply that the Court should consider the mootness arguments because
“Plaintiffs suffer no prejudice for Defendants’ inadvertent error in omitted 12(b)(1) as a basis for

4
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matter jurisdiction is proper. See Ass 'n of Am. Med. Colls. v. United States, 217
F.3d 770, 778-779 (9th Cir. 2000). To meet this burden, the plaintiff must show
“affirmatively and distinctly the existence of whatever is essential to federal
jurisdiction.” Tosco Corp. v. Cmtys. for a Better Env’t, 236 F.3d 495, 499 (9th Cir.
2001), overruled on other grounds, Hertz Corp. v. Friend, 559 U.S. 77, 82 (2010).
A motion to dismiss for lack of subject matter jurisdiction may be a facial attack,
where the allegations of the complaint are insufficient on their face to invoke
federal jurisdiction, or a factual attack, where “the challenger disputes the truth of
the allegations that, by themselves, would otherwise invoke federal jurisdiction.”
Wolfe v. Strankman, 392 F.3d 358, 362 (9th Cir. 2004) (citation and quotation
marks omitted).
IV. DISCUSSION

A. Requests for Judicial Notice

“The court may judicially notice a fact that is not subject to reasonable
dispute because it (1) is generally known within the trial court’s territorial
jurisdiction; or (2) can be accurately and readily determined from sources whose
accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). The Court may
take judicial notice of a document that is a government publication and a matter of
public record. See Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 2001).

Defendants’ RIN requests judicial notice of orders of various federal courts
(Ex. 1, 4, 28), publications from state and federal agencies (Ex. 2, 3, 9-14, 16-27),
scientific publications (Ex. 5-8), and a newspaper article (Ex. 15). (See Dkt. No.
42-1 (Defendants’ RJN) at p. 2:3-5:7.) Here, the publications from state and
federal agencies are matters of public record that are not subject to reasonable

dispute. See U.S. ex rel. Modglin v. DJO Global Inc., 48 F.Supp.3d 1362, 1381

dismissal in their notice of motion” because Plaintiffs fully briefed the mootness argument in
their Opposition. (Reply at p.2, n.1.) The Court considers the motion to dismiss under Rule

12(b)(1).
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1 (C.D. Cal. 2014) (“Under Rule 201, the court can take judicial notice of ‘[p]ublic
2 records and government documents available from reliable sources on the
3 Internet,” such as websites run by governmental agencies.”). Moreover, this Court
4 may consider the opinions of other federal courts without reliance on the doctrine
5 of judicial notice. In contrast, Defendants provide no authority for this Court to
6 take judicial notice of the truth of newspaper articles and scientific publications.

7 “This is because often, the accuracy of information in newspaper articles and press
8 releases cannot be readily determined and/or can be reasonably questioned.”
9 Gerritsen v. Warner Bros. Entertainment Inc., 112 F.Supp.3d 1011, 1028 (C.D.
10 Cal. 2015). Therefore, the Court GRANTS Defendants’ RIN as to Exhibits 2, 3,
11 9-14, and 16-27, but DENIES the request for judicial notice as to Exhibits 1, 4, 5-
12 8, and 28.
13 Plaintiffs’ RJN requests judicial notice of newspaper articles and
14 publications (Ex. 1-4, 9-11), and publications from state and federal agencies (Ex.
15 5-8). (See Dkt. No. 44 (Plaintiffs’ RIN) at p. 1:25-3:11.) As explained above,
16 publications from state and federal agencies are matters of public record that are
17 not subject to reasonable dispute. See DJO Global Inc., 48 F.Supp.3d at 1381.
18 Therefore, the Court GRANTS Plaintiffs’ RIN as to Exhibits 5-8. In contrast, the
19 Court DENIES the request for judicial notice related to the truth of newspaper
20 articles and publications contained in Ex. 1-4, 9-11. See Gerritsen, 112 F.Supp.3d
21 at 1028 (“The cases in which courts take judicial notice of newspaper articles and
22 press releases, however, are limited to a narrow set of circumstances not at issue
23 here — e.g., in securities cases for the purpose of showing that particular
24 information was available to the stock market.”).
25 Defendants’ Supplemental RIN asks the Court to take judicial notice of an
26 order of the Ventura County Health Officer, dated June 11, 2020. (Dkt. No. 45-1
27 (Defendants’ Supplemental RJN) at Ex. 1.) Because this a publication from a
28

6
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state government and a matter of public record, the Court GRANTS Defendants’
Supplemental RJN.
B. Motion to Dismiss

1. Mootness

“Mootness is a jurisdictional issue, and federal courts have no jurisdiction
to hear a case that is moot, that is, where no actual or live controversy exists.”
MetroPCS Cal., LLC v. Picker, 970 F.3d 1106, 1115-1116 (9th Cir. 2020) (citations
and quotation marks omitted). “When ‘there is no longer a possibility that [a
party] can obtain relief for [its] claim, that claim is moot.”” Id. at 1116 (quoting
Ruvalcaba v. City of Los Angeles, 167 F.3d 514, 521 (9th Cir. 1999)) (brackets in
original). ,

Defendants move to dismiss Count I under Fed. R. Civ. P. 12(b)(1), arguing
the Second Amendment claim became moot as to all Plaintiffs on May 7, 2020,
when the County amended the stay well at home order such that it “no longer
prohibits firearm stores from opening.” (Mot. at p. 10:18-20.) Moreover,
Defendants argue McDougall’s claim became moot on April 20, 2020, when the
stay well at home order “was amended to expressly allow gun purchasers ... to
complete the purchases of firearms.” (Id. at p. 10:20-21.)

The stay well at home order dated April 20, 2020 (“April 20 County Order”)
required the closure of all non-essential businesses in the County. (Defendants’
RIN, Ex. 20 at § 7.) The list of essential businesses in the April 20 County Order
did not include firearm retailers, ammunition retailers, or firing ranges. (Id. at
17(e).) The April 20 County Order made a “[s]pecial allowance for completion of
firearm sales,” whereby individuals “who initiated the purchase of a firearm at a
store located within the County before March 20, 2020 (i.e., the day firearm stores
were ordered to be closed by the Health Officer)” were permitted to acquire the
firearm at the retailer. (/d. at § 11.) McDougall purchased a firearm sometime

before the issuance of the stay well at home orders, and that firearm was in the

7
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possession of a firearm dealer. (FAC at 9 59.) Therefore, McDougall was
permitted to retrieve that firearm under the April 20 County Order.*

The stay well at home order dated May 7, 2020 was expressly made no
more restrictive than the State Stay at Home Order and permitted “[o]nly retail
businesses whose primary line of business qualifies as critical infrastructure under
the State Stay at Home Order” to be fully open to the public. (Defendants’ RJN,
Ex.23 atq8.)

“As a general rule, amending or repealing an ordinance will not moot a
damages claim because such relief is sought for ‘a past violation of [the plaintiff’s]
rights.” Epona LLC v. County of Ventura, No. CV 16-6372, 2019 WL 7940582, at
*5 (C.D. Cal. Dec. 12, 2019) (quoting Qutdoor Media Grp. v. City of Beaumont,
506 F.3d 985, 902 (9th Cir. 2007)). Here, in addition to declaratory and injunctive
relief, Plaintiffs seek nominal damages. Nominal damages are available to remedy
a constitutional violation, even if “actual provable injury” has not occurred. Id.
(citing Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 307 (1986)). Thus,
even if Defendants are correct that Plaintiffs could purchase firearms, ammunition,
and visit firing ranges at least by May 7, 2020, Defendants do not dispute that
there was a period of time during which the stay well at home orders prohibited
those activities. Assuming such actions by the Defendants violated the Second
Amendment (discussed below), Plaintiffs would be entitled to nominal damages.
Therefore, there is a possibility that Plaintiffs can obtain relief for their claim, and

the claim is not moot.> See MetroPCS Cal., LLC, 970 F.3d at 1116.

* Defendants do not address whether McDougall could retrieve another firearm he owned that
was left with a gunsmith consistent with the April 20 County Order, nor do Defendants address
whether McDougall could practice at a firing range or purchase ammunition within the County.

> In the Reply, Defendants argue that “Plaintiffs are not entitled to damages from any of the
named government officials, nominal or otherwise, under the doctrine of qualified immunity.”
(Dkt. No. 45 (Reply) at p. 10:26-28.) This argument is raised for the first time in the Reply.
Moreover, Plaintiffs bring claims against the named government officials in their official
capacity, such that qualified immunity would not be available. See Comm. House, Inc. v. City of
Boise, 623 F.3d 945, 965 (9th Cir. 2010) (“Qualified immunity, however, is a defense available

8
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2, Merits of the Second Amendment Claim

The parties contest the standard of review for the Second Amendment claim.
Defendants argue the framework set out in Jacobson v. Commonwealth of
Massachusetts, 197 U.S. 11, 30-31 (1905) should apply, while Plaintiffs rely on
tiered scrutiny, see, e.g., U.S. v. Chovan, 735 F.3d 1127, 1136 (9th Cir. 2013).

a. Jacobson applies to the Second Amendment claim in this case
Jacobson involved a constitutional challenge to a state law and a rule
promulgated by the board of health of Cambridge, Massachusetts, which required

inhabitants of the city to be vaccinated against smallpox. Jacobson, 197 U.S. at
12-13. The United States Supreme Court reasoned that to hold in favor of the
plaintiff “would practically strip the legislative department of its function to care
for the public health and the public safety when endangered by epidemics of
disease.” Id. at 37. Under the Jacobson framework, judicial review of
constitutional challenges to emergency measures taken by the state during a public

health crisis is narrow:

If there is any such power in the judiciary to review legislative action
in respect of a matter affecting the general welfare, it can only be when
that which the legislature has done comes within the rule that, if a
statute purporting to have been enacted to protect the public health, the
public morals, or the public safety, has no real or substantial relation to
those objects, or is, beyond all question, a plain, palpable invasion of
rights secured by the fundamental law, it is the duty of the courts to so
adjudge, and thereby give effect to the Constitution.

Id. at 31. The Jacobson Court emphasized that the manner in which the state
decides to combat an epidemic is entitled to deference. See id. at 30 (“It is no part
of the function of a court or a jury to determine which one of two modes was

likely to be the most effective for the protection of the public against disease.”).

only to government officials sued in their individual capacities. It is not available to those sued
only in their official capacities.”).

9
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More recently, federal courts have relied on Jacobson in cases bringing
constitutional challenges to state and local orders aimed at curbing the spread of
COVID-19. In S. Bay United Pentecostal Church, 140 S.Ct. at 1613-1614, a
plurality of the United States Supreme Court denied an injunction brought on First
Amendment grounds against an Executive Order of the Governor of California
which “limit[ed] attendance at places of worship to 25% of building capacity or a
maximum of 100 attendees.” Although four justices dissented, Chief Justice
Roberts authored an opinion concurring with the four-justice majority. Amongst
other things, the Chief Justice wrote:

The precise question of when restrictions on particular social activities
should be lifted during the pandemic is a dynamic and fact-intensive
matter subject to reasonable disagreement. Our Constitution
principally entrusts “[t]he safety and the health of the people” to the
politically accountable officials of the States to “guard and protect.”
Jacobson v. Massachusetts, 197 U.S. 11, 38, 25 S.Ct. 358, 49 L.Ed.
643 (1905). When those officials “undertake[ ] to act in areas fraught
with medical and scientific uncertainties,” their latitude “must be
especially broad.” Marshall v. United States, 414 U.S. 417, 427, 94
S.Ct. 700, 38 L.Ed.2d 618 (1974). Where those broad limits are not
exceeded, they should not be subject to second-guessing by an
“unelected federal judiciary,” which lacks the background,
competence, and expertise to assess public health and is not
accountable to the people. See Garcia v. San Antonio Metropolitan
Transit Authority, 469 U.S. 528, 545, 105 S.Ct. 1005, 83 L.Ed.2d 1016
(1985).

S. Bay United Pentecostal Church, 140 S.Ct. at 1613-1614. Although the Ninth
Circuit has not directly addressed the standard of review for constitutional claims
challenging health orders during a pandemic, other circuit courts have applied the
Jacobson framework in that context. See, e.g., Adams & Boyle, P.C. v. Slatery,
956 F.3d 913, 925-27 (6th Cir. 2020) (affirming preliminary injunction of
Tennessee emergency order halting procedural abortions); In re Abbott, 954 F.3d
772, 783-788 (5th Cir. 2020) (granting writ of mandamus directing vacatur of

temporary restraining order of Texas emergency order halting abortions);

10
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Robinson v. Attorney General, 957 F.3d 1171, 1179-80 (11th Cir. 2020); In re
Rutledge, 956 F.3d 1018, 1028 (8th Cir. 2020) (holding district court erred by not
using Jacobson to evaluate Arkansas abortion restrictions).

Defendants argue that Jacobson “must be read with its historical limitations
in mind,” as it was decided “long before the evolution of modern constitutional
scrutiny.” (Opp. at p. 16.) This argument is unavailing because the weight of
authority from both the United States Supreme Court and Circuits indicates the
Jacobson framework is valid authority. Defendants next argue the Jacobson
framework applies to “legislative-enacted restraints on general liberty interests
not specifically protected by enumerated fundamental rights.” (Opp. at 16 (italics
in original).) The Court rejects that argument on two grounds. First, the Supreme
Court in Jacobson considered a challenge to state law and a regulation
promulgated by the local board of health, so its holding is not limited to
“legislatively-enacted restraints.” Jacobson, 197 U.S. at 12-13. Second, the
holding of Jacobson is not limited to “general liberty interests” as opposed to
“enumerated fundamental rights,” nor do Defendants point to language from
Jacobson supporting such an interpretation. Indeed, the United States Supreme
Court framed its holding in Jacobson broadly, reasoning “the liberty secured by
the Constitution of the United States to every person within its jurisdiction does
not import an absolute right in each person to be, at all times and in all
circumstances, wholly freed from restraint.” Id. at 26.

Because this case involves a constitutional challenge to a health order
promulgated by the County in response to a nationwide public health crisis, the
Court applies Jacobson to determine whether the stay well at home orders violated

the Second Amendment.

11
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1 b. The Stay Well at Home Orders Are Consistent with

2 Jacobson

3 Under the standard of review set forth in Jacobson, the Court must

4 determine (1) whether the County’s orders “ha[ve] no real or substantial relation”

5 to the County’s objective of preventing the spread of COVID-19; or (2) whether

6 the County of Ventura’s orders affect “beyond all question, a plain, palpable

7 invasion of rights secured by” the Constitution. Jacobson, 197 U.S. at 31. The

8 stay well at home orders meet the first test under Jacobson. The stated objective

9 of the stay well at home orders “is to ensure that the maximum number of persons

10 stay in their places of residence to the maximum extent feasible, while enabling

11 essential services to continue, to slow the spread of COVID-19 to the maximum

12 extent possible.” (Defendants’ RIN at Ex. 11, § 1.) The County elected to achieve

13 this goal by deeming certain businesses, travel, and services “essential” and

14 restricting businesses, travel, and services that were not deemed essential.

15 Because those limitations restrict in-person contact, they are substantially related

16 to the objective of preventing the spread of COVID-19. Plaintiffs allege in the

17 FAC and argue in their Opposition that the County acted arbitrarily or erroneously

18 by not deeming firearm retailers, ammunition retailers, and firing ranges “essential

19 businesses.” (Opp. at p. 14:15-15:8; FAC at 1Y 2-3, 58, 65, 72-76, 81.) This

20 argument is unavailing. Jacobson holds that it is not the role of the judiciary to

21 second-guess policy choices favoring one of two modes of preventing the spread

22 of a disease, which is precisely what Plaintiffs request this Court to do. Jacobson,

23 197 U.S. at 30. Moreover, Plaintiffs do not dispute that the stay well at home

24 orders bear a substantial relation to the County’s objective of limiting the spread

25 of COVID-19.

26 Under the second test of Jacobson, the stay well at home orders must not

27 affect “beyond all question, a plain, palpable invasion of” the Second Amendment.

28 Jacobson, 197 U.S. at 31. In Altman v. County of Santa Clara, ---- F.Supp.3d ----,
12
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1 2020 WL 2850291, at *10 (N.D. Cal. June 2, 2020), the district court found there
2 to be “significant overlap between the ‘plain, palpable invasion’ prohibited by
3 Jacobson and the ‘complete prohibition’ on the Second Amendment right that
4 [District of Columbia v. Heller, 554 U.S. 570, 629 (2008)] deemed categorically
5 unconstitutional.”® Because this approach unifies the Jacobson framework with
6 modern constitutional jurisprudence, the Court applies the reasoning of Altman to
7 determine whether a “plain, palpable” invasion of the Second Amendment resulted
8 from the enactment of the stay well at home orders.
9 “[T]he Second Amendment protects the right to possess a handgun in the
10 home for purposes of self-defense.” McDonald v. City of Chicago, 561 U.S. 742,
11 791 (2010) (holding Second Amendment is incorporated to the states via the
12 Fourteenth Amendment). The “core” Second Amendment right to keep and bear
13 arms includes the rights to acquire firearms, purchase ammunition, and maintain
14 proficiency in firearms use. See Teixera v. County of Alameda, 873 F.3d 670, 677-
15 678 (9th Cir. 2017).
16 Defendants argue the temporary nature of the stay well at home orders and
17 amendments thereto that were solicitous to McDougall distinguish the stay well at
18 home orders from the categorical ban of handguns at issue in Heller. Moreover,
19 Defendants argue the right to purchase firearms is subject to regulation without
20 violating the Second Amendment. See Heller, 554 U.S. at 626-27 (“[N]othing in
21 our opinion should be taken to cast doubt on ... laws imposing conditions and
22 qualifications on the commercial sale of arms.”). Although Plaintiffs do not apply
23 the Jacobson framework, they maintain the stay well at home orders “completely
24 denied access to, and any lawful transactions involving, firearms and ammunition
25 throughout the county.” (Opp. at p. 19:19-21.) Thus, the Court may surmise that,
26 in Plaintiffs’ view, the stay well at home orders are analogous to the complete ban
27
78 6 The “complete prohibition” in Heller refers to laws of the District of Columbia that “generally

prohibit[ed] the possession of handguns.” Heller, 554 U.S. at 574, 629.

13
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1 of handguns at issue in Heller, and therefore affected a plain and palpable
2 violation of the Second Amendment right.
3 Here, the Court finds the stay well at home orders did not amount to a plain
4 and palpable violation of the Second Amendment, as required by Jacobson.
5 Unlike the total prohibition of handguns at issue in Heller, the stay well at home
6 orders are temporary and do not violate the Second Amendment. See Silvester v.
7 Harris, 843 F.3d 816, 827 (9th Cir. 2016); Altman v. County of Santa Clara, ----
8 F.Supp.3d ----, 2020 WL 2850291, at *11-12. Silvester, 843 F.3d at 827, provides
9 the closest analog to the temporary closure of firearms retailers and ranges at issue
10 here. Silvester involved a challenge to California’s 10-day waiting period to take
11 possession of firearms. In upholding the law, the Ninth Circuit reasoned that
12 “[t]he waiting period does not prevent any individuals from owning a firearm” or
13 impose restrictions on the manner in which firearms are stored after they acquired.
14 Id. Rather, the “actual effect” caused by the delay was “very small[,]” and one
15 cognizable in the historical understanding of the Second Amendment:
16 There is, moreover, nothing new in having to wait for the delivery of a
17 weapon. Before the age of superstores and superhighways, most folks
could not expect to take possession of a firearm immediately upon
18 deciding to purchase one. As a purely practical matter, delivery took
19 time. Our 18th and 19th century forebears knew nothing about
electronic transmissions. Delays of a week or more were not the
20 product of governmental regulations, but such delays had to be
21 routinely accepted as part of doing business.
22 | Silvester, 843 F.3d at 827. As in Silvester, the effect of the stay well at home
73 orders was to delay Plaintiffs’ ability to acquire and practice with firearms and
24 | ammunition and not to prohibit those activities. Thus, Plaintiffs have not
25 demonstrated that the temporary closure of firearms retailers constitutes a plain
26 and palpable violation of their Second Amendment right.’
27
78 7 At least one other district court has considered whether a facially neutral emergency order to
curb COVID-19 violates the Second Amendment. In Altman v. County of Santa Clara, ----
14
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1 Therefore, the Court GRANTS the motion to dismiss with prejudice
2 because the stay well at home orders did not amount to a violation of the Second
3 Amendment under the standard set forth in Jacobson.
4 c. The Stay Well At Home Orders Satisfy Traditional
5 Constitutional Analysis
6 The Court need not analyze Plaintiffs’ Second Amendment claim under
7 traditional constitutional scrutiny because Jacobson applies. Nonetheless, the
8 Court finds the claim does not survive a motion to dismiss under the Ninth
9 Circuit’s traditional framework for Second Amendment claims.
10 “The Ninth Circuit assesses the constitutionality of firearm regulations
11 under a two-prong test. This inquiry ‘(1) asks whether the challenged law burdens
12 conduct protected by the Second Amendment and (2) if so, directs courts to apply
13 an appropriate level of scrutiny.”” Duncan v. Bacerra, 970 F.3d 1133, 1145 (9th
14 Cir. 2020) (quoting Chovan, 735 F.3d at 1136) (internal citations omitted)). The
15 Ninth Circuit “appears to ask four questions” to determine whether a challenged
16 law burdens protected conduct: (1) “whether the law regulates ‘arms’ for purposes
17 of the Second Amendment;” (2) “whether the law regulates an arm that is both
18 dangerous and unusual;” (3) “whether the regulation is longstanding and thus
19 presumptively lawful;” and (4) “whether there is an persuasive historical evidence
20 in the record showing that the regulation affects rights that fall outside the scope of
21 the Second Amendment.” Duncan, 970 F.3d at 1145 (citations omitted). If the
22 regulated arm is dangerous and unusual, persuasive historical evidence shows the
23 regulation affects rights outside the scope of the Second Amendment, or the
24 regulation is longstanding and presumptively lawful, then the law does not burden
25 protected conduct. Id.
26

F.Supp.3d ----, 2020 WL 2850291, at *11-12, Judge Tigar of the Northern District of California
27 held the County of Alameda’s emergency orders did not violate the Second Amendment under
28 Jacobson because the restrictions were facially neutral and temporary.
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For purposes of this motion, the Court assumes the stay well at home orders
burden protected conduct. Therefore, the Court “must proceed to the second prong
of analysis and determine the appropriate level of constitutional scrutiny.” Id. To
determine the appropriate level of constitutional scrutiny, the Court asks “how
‘close’ the challenged law comes to the core right of law-abiding citizens to
defend hearth and home;” and “whether the law imposes substantial burdens on
the core right.” Id. at 1146. “Only where both questions are answered in the
affirmative will strict scrutiny apply.” Duncan, 970 F.3d at 1146 (citing Silvester,
843 F.3d at 821).

The Court finds the stay well at home orders do not substantially burden the
Second Amendment. The stay well at home orders are analogous to and less
restrictive than the waiting periods upheld in Silvester, 843 F.3d at 827, because
the stay well at home orders are temporary, do not specifically target Second
Amendment activities for restriction, and do not impose a categorical ban on the
ownership of arms. Plaintiffs attempt to distinguish Silvester by arguing the
statutory waiting periods apply only to “firearm transactions (not ammunition)”
and the stay well at home orders “impose[d] a significant and severe additional
burden on the core rights at stake.” (Opp. at p. 24, n.5.) Plaintiffs’ argument is
unpersuasive. In Silvester, the waiting period law was challenged regarding its
application “to those purchasers who have previously purchased a firearm or have
a permit to carry a concealed weapon, and who clear a background check in less
than ten days.” Silvester, 843 F.3d at 818. Thus, the waiting period law created an
additional layer to existing state laws regulating the manner in which firearms are
purchased. The Ninth Circuit rejected the argument that stricter scrutiny of the
waiting period law was required because the law added to existing regulations,
holding that the waiting period law served other interests. Id. at 828-29.

Because the stay well at home orders do not substantially burden the core

right of the Second Amendment, the Court finds that intermediate scrutiny is the

16
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appropriate standard of review if Jacobson does not apply. See Duncan, 970 F.3d
at 1146. Under intermediate scrutiny, the second-step of Chovan requires two
elements be met: “(1) the government’s stated objective must be significant,
substantial, or important; and (2) there must be a ‘reasonable fit’ between the
challenged regulation and the asserted objective.” Id. at 821-822. Here, the
stated objective of the County Orders is to prevent the spread of COVID-19, and
the parties do not dispute that this interest is important. Therefore, the Court must
determine whether there is a “reasonable fit” between temporary closure of
firearms retailers and ranges and slowing the spread of COVID-19. The County
determined that “social isolation is considered useful as a tool to control the
spread of pandemic viral infections,” such as COVID-19. (Defendants’ RJN at
Ex. 11, p.1.) Thus, there is a reasonable fit between the County’s objective of
slowing the spread of COVID-19 and the temporary closure of non-essential
businesses, including firearms retailers. Plaintiffs argue that it was unnecessary
for the County to deem firearms retailers and ranges non-essential to slow the
spread of COVID-19, but “intermediate scrutiny does not require the least
restrictive means of furthering a given end.” Silvester, 843 F.3d at 827. Therefore,
even though Defendants may have been able to adopt less restrictive means of
achieving its goal of reducing the spread of COVID-19, it was not required to do
SO.

/1
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/1
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1/

/1

/1
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Therefore, the Court finds that the stay well at home orders survive
intermediate scrutiny in this case.
V. CONCLUSION
The Court GRANTS the motion to dismiss pursuant to Fed. R. Civ. P.
12(b)(6) with prejudice.

IT IS SO ORDERED.

DATED: October 21, 2020

L A “— -

CONSUELO B. MARSHALL
UNITED STATES DISTRICT JUDGE
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VENTURA COUNTY

R E € IOV VER S

Frequently Asked Questions (FAQs)

Public Health Orders | COVID Business Compliance | General FAQs

COVID BUSINESS TGMFLIANTE — FHONE: 844 VC-OPENS | EMAIL: covldcompllance@iventura.crg

FAQs updated July 22, 2020
(New/Updated FAQs highlighted with RED border)

What can | do?

WHAT CAN | DO?

Can private social clubs be open? Added 7/17/2020

Are garage sales or swap meets allowed allowed? Updated 7/22/2020

Can businesses that offer electrolysis, body art, tattoo parlors and piercing be open? Updated 7/22/2020

Can businesses that offer haircuts, skin care, nails, waxing, threading and massage be open? Updated 7/22/2020

Movie Theaters

TE€Z J0 62 abed /T :Anuapia ‘'S/2S5202T ‘dl ‘T202/v0/€0 ‘02295-0¢ :9seD

Wedding Ceremonies Updated 7/17/2020

Can gyms and fitness facilities be open? Updated 7/22/2020

acy - Terms

Which businesses and activity types must follow the Gyms and Fitness Center Guidance? Added 7/20/2020 =
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Day Camps

Family Entertainment Centers

Can cardrooms, satellite wagering facilities, and/or racetracks with onsite wagering be open? Updated 7/20/2020
Hotels, Lodging, and Short-Term Rentals for Tourism or Individual Travel

Campgrounds, RVs, and Outdoor Recreation

Breweries, wineries and similar establishments can reopen for outdoor service Updated 7/22/2020

Can breweries, wineries and distilleries sell their products curbside, pick-up or by delivery? Added 7/10/2020

Zoos, Aquariums, and Museums

Public Pools

Music, Film, and TV Production

Are Martial Arts studios allowed to be open? Updated 7/22/2020

What if I'm in a line and there isn't six feet between me and others?

How can | access free or reduced-price meals for myself or my family?

Should | stock up on food, necessities like toilet paper, and on medicines?

Can grocery stores, farmers markets, and other food retailers remain open?

Are non-profit organizations allowed to continue operating?

T€Z J0 0 abed /T :Anu3ania ‘S22S202T ‘Al ‘T202/v0/€0 ‘02295-0¢ :9seD

Can a car dealership stay open?
Can Recreational Vehicles be repaired? ey - Terms

Can | go to a vet or pet hospital if my pet is sick? -~
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Can | go out to do laundry or have my laundry done?

Can | go to the bank?

Can bike stores stay open? What about bike rentals?

May cannabis stores continue to operate under the current health officer order?

Where do | report a business that stays open in violation of the Stay Well at Home order?
Can Florists be open?

Can a dog grooming business be open?

Can gun shops be open?

Yes. With the elimination of the essential business model in the local health order, and reliance on the State health order model for
critical infrastructure, the Sheriff and local health officer have determined that the gun stores may fully open to the public provided
they implement and register site-specific prevention plans as described www.vcreopens.com.

Can Equestrian Centers/Horseback Riding be open?

Can Jet Ski/Boat/Bike Rentals be open?

Can Archery/Shooting Ranges be open?

Yes.

Can a Remote Control Plane Range be open?
Outdoor Photography is permitted with restrictions. Commercial or permitted photo shoots are not allowed.
Can churches be open for in person services? Updated 7/15/2020

Can | play bingo?
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© 2020 - Ventura County Recovers.
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ORDER OF THE VENTURA COUNTY HEALTH OFFICER

AMENDING JULY 2, 2020, ORDER TO ALLOW BARS WITH FOOD SERVICE
AND WINERIES TO REOPEN OUTDOOR OPERATIONS

Effective Date of Order: July 16, 2020 at 10:00 p.m.

Section 1 of the Ventura County Health Officer’s order dated July 2, 2020, is
hereby repealed and replaced with the following provision:

“1. Bars that serve food and wineries may open outdoor operations. All bars, pubs,
brewpubs, breweries and other businesses licensed to sell alcoholic beverages for
consumption on their premises must close indoor operations, but may open outdoor
operations if they offer sit-down, outdoor dine-in meals. Alcohol can only be sold in the
same transaction as a meal. Wineries and wine tasting rooms may open outdoor operations
even if they do not offer sit-down, outdoor dine-in meals.

Additional restrictions on outdoor operations. In addition to complying with all
applicable State orders and guidance, bars, pubs, brewpubs, breweries, wineries and wine
tasting rooms must comply with the following local requirements:

(a) only members of the same household may sit together at a single table,
(b) the maximum time a patron may be on the premises is 1 and %2 hours, and
(c) Bars must be closed to the public between 10:00 p.m. and 5:00 a.m.”

Effective date and time. This amendment to section 1 of the July 2, 2020, Order shall
become effective and operative at 10:00 p.m. on July 16, 2020, and will continue to be
in effect until rescinded, superseded or amended in writing by the Health Officer.

IT IS SO ORDERED:
2: ; ]
Robert Levin, M.D.
Ventura County Health Officer Dated: July 16, 2020
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ORDER OF THE VENTURA COUNTY HEALTH OFFICER
CLOSING SPECIFIED INDOOR INDUSTRIES AND ACTIVITIES
Effective Date of Order: July 14, 2020 at 8:00 a.m.

AS DIRECTED BY THE CALFORNIA DEPARTMENT OF PUBLIC HEALTH AND
UNDER THE AUTHORITY OF CALIFORNIA HEALTH AND SAFETY CODE
SECTIONS 101030, 101040, 101085, AND 120175, TITLE 17 CALIFORNIA CODE OF
REGULATIONS SECTION 2501, ARTICLE Xl OF THE CALIFORNIA
CONSTITUTION, AND CALIFORNIA GOVERNMENT CODE SECTIONS 8610,
8630, 8634, AND 8665, THE VENTURA COUNTY HEALTH OFFICER (“HEALTH
OFFICER”) HEREBY ORDERS:

1. Specified industries and activities must close. The following industries or
activities shall close and/or cease unless they can be modified to operate outside or by
pick-up.

Gyms and fitness centers,

Worship services,

Protests,

Offices for non-essential sectors,

Personal care services, like nail salons, body waxing and tattoo parlors,
Hair salons and barbershops, and

Malls.

Q@+®o0 o

2. Compliance. The violation of any provision of this Order, the County’s FAQ’s or
the State Stay at Home Order constitutes a threat to public health and a public nuisance per
se. Pursuant to Government Code sections 26602 and 41601 and Health and Safety Code
section 101029, the County Health Officer requests that the Sheriff and all chiefs of police
in the County ensure compliance with and enforce this Order.

3. Violation may constitute unfair competition. Any person that, after notice,
operates, manages, maintains or occupies or continues to operate, manage, maintain or
occupy, any business in violation of this Order or the State Stay at Home Order may, in
addition or in the alternative to any other civil and criminal penalties allowed by law,
be subject to liability under the Unfair Competition Law (chapter 5 of part 2 of division
7 of the Business and Professions Code, commencing at section 17200), and subject to
civil penalties and other relief as provided therein, for each act or practice in violation
of this Order, the State Stay at Home Order, any predecessor order, or any of them.

4. Applicable to entire County. This Order applies to all persons in the cities
and the entire unincorporated area of the County.
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5. Effective date and time. This Order shall become effective and operative at
8:00 a.m. on July 14, 2020, and will continue to be in effect until rescinded, superseded
or amended in writing by the Health Officer. All prior orders remain in effect.

6. Copies of Order. Copies of this Order shall promptly be: (1) made available at
the County of Ventura Public Health Office, 2240 East Gonzalez Road, Suite 210,
Oxnard, California, 93036; (2) posted on the Ventura County Public Health Department
website (available at www.vchca.org/ph); and (3) provided to any member of the public
requesting a copy of this Order.

7. Severability. If any provision of this Order or the application thereof to any
person or circumstance is held to be invalid by a court of competent jurisdiction, the
remainder of the Order, including the application of such part or provision to other
persons or circumstances, shall not be affected and shall continue in full force and
effect. To this end, the provisions of this Order are severable.

IT IS SO ORDERED:

Robert Levin, M.D.
Ventura County Health Officer Dated: July 13, 2020
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ORDER OF THE VENTURA COUNTY HEALTH OFFICER

REQUIRING ALL BEACHES AND BEACH PARKING TO BE CLOSED
TO THE PUBLIC DURING JULY 4™ WEEKEND

Effective Date: July 3, 2020, 5:00 a.m.

UNDER THE AUTHORITY OF CALIFORNIA HEALTH AND SAFETY CODE
SECTIONS 101040, 101085 AND 120175, THE HEALTH OFFICER OF THE
COUNTY OF VENTURA ORDERS:

1. Public Beaches Closed. All public beaches in Ventura County shall be closed to
members of the public during the July 4™ holiday weekend, defined as 5:00 a.m. July 3,
2020, through 5:00 am. July 6, 2020.

2. Public Beach Parking Closed. All public parking lots primarily designed or
operated to serve persons visiting public beaches shall be closed during the July 4™
holiday weekend (i.e., 5:00 a.m. July 3, 2020, through 5:00 a.m. July 6, 2020), and the
California Highway Patrol and Caltrans are requested to temporarily close all roadside
parking along state highways that are adjacent to public beaches during the July 4"
weekend.

3. Applicable to Entire County. This Order applies to all persons in the cities
and the entire unincorporated area of the County.

4. Sheriff and Police Chiefs Requested to Enforce. Pursuant to Government
Code sections 26602 and 41601 and Health and Safety Code section 101029, the
County Health Officer requests that the Sheriff and all chiefs of police in the County
ensure compliance with and enforce this Order.

5. All Local Governmental Public Entities Requested to Comply. Pursuant to
Health and Safety Code section 120175.5, the County Health Officer requests that all
local governmental public entities, including cities and districts, comply with and
enforce this Order closing all public beaches and public beach parking during the July
4™ weekend.

6. Compliance. The violation of any provision of this Order constitutes a threat to
public health and a public nuisance per se. Pursuant to the California Health and Safety
Code, including sections 120295 et seq., violation of or failure to comply with this Order
is a misdemeanor punishable by fine, imprisonment, or both.

7. Effective Date and Time. This Order shall become effective and operative at
5:00 a.m. on July 3, 2020, and expire at 5:00 a.m. on July 6, 2020.

8. Copies of Order. Copies of this Order shall promptly be: (1) made available at
the County of Ventura Public Health Office, 2240 East Gonzalez Road, Suite 210,
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Oxnard, California, 93036; (2) posted on the Ventura County Public Health Department
website (available at www.vchca.org/ph); and (3) provided to any member of the public
requesting a copy of this Order.

IT IS SO ORDERED:

H ol RN oo <0
Robert Levin, M.D.
Ventura County Health Officer Dated: July 2, 2020

ER-37



Case 2:20ca60292075681N; AS/0D@0ah e : 472 028ed D TRARGryPAgePmob 238 ;atyd ID #:1122

ORDER OF THE VENTURA COUNTY HEALTH OFFICER

CLOSING ALL BARS AND LIMITING RESTAURANTS AND OTHER
SPECIFIED BUSINESSES TO OUTDOORS ONLY

Effective Date of Order: July 2, 2020 at 10:00 P.M.

AS DIRECTED BY THE CALIFORNIA DEPARTMENT OF PUBLIC HEALTH AND
UNDER THE AUTHORITY OF CALIFORNIA HEALTH AND SAFETY CODE
SECTIONS 101030, 101040, 101085, AND 120175, TITLE 17 CALIFORNIA CODE OF
REGULATIONS SECTION 2501, ARTICLE Xl OF THE CALIFORNIA
CONSTITUTION, AND CALIFORNIA GOVERNMENT CODE SECTIONS 8610,
8630, 8634, AND 8665, THE VENTURA COUNTY HEALTH OFFICER (“HEALTH
OFFICER”) HEREBY ORDERS:

1. Bars must close. All Bars shall be closed to the public until those establishments
are allowed to resume operation pursuant to state guidance and local permission. For
purposes of this Order, “Bar” means a business that is licensed to sell alcoholic beverages
for consumption on its premises, including but not limited to bars, pubs, brewpubs,
breweries, wineries, wine tasting rooms, and distilleries, but is not permitted as a restaurant
by the Ventura County Environmental Health Division (EHD).

2. Restaurants may not allow indoor dining. “Restaurants” shall not allow indoor
dining service until Restaurants are allowed to resume indoor dining operations pursuant
to state guidance and local permission. For purposes of this Order, “Restaurant” means a
business that is permitted as a restaurant by the Ventura County EHD, even if it also
possesses a license to sell alcoholic beverages for consumption on its premises.

Outdoor dining allowed with restrictions. Outdoor dining is allowed on Restaurant
premises subject to full compliance with all relevant portions of the guidance set forth in
the California Department of Public Health Guidance on Dine-In Restaurants. In addition,
the following local rules which are more restrictive than the state guidance shall be
followed:

(a) only members of the same household may sit together at a single table,

(b) the maximum time a patron may dine on the premises is 1 and % hours, and

(c) Restaurants must be closed to on-premise dining between 10:00 p.m. and 5:00
a.m.

Restaurants should continue to encourage takeout and delivery service whenever possible.

3. Movie theatres, family entertainment centers, zoos, museums and cardrooms
may not operate indoors. Pursuant to state orders, movie theatres, family entertainment
centers, zoos, museums and cardrooms may not operate indoors. Persons should check
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current state and local heath orders to determine whether such business may operate
outdoors, and if so, what restrictions apply in the form of state guidance, frequently asked
questions or otherwise.

4, Compliance. The violation of any provision of this Order, the County’s FAQ’s
or the State Stay at Home Order constitutes a threat to public health and a public
nuisance per se. Pursuant to Government Code sections 26602 and 41601 and Health
and Safety Code section 101029, the County Health Officer requests that the Sheriff
and all chiefs of police in the County ensure compliance with and enforce this Order.

5. Violation may constitute unfair competition. Any person that, after notice,
operates, manages, maintains or occupies or continues to operate, manage, maintain or
occupy, any business in violation of this Order or the State Stay at Home Order may, in
addition or in the alternative to any other civil and criminal penalties allowed by law,
be subject to liability under the Unfair Competition Law (chapter 5 of part 2 of division
7 of the Business and Professions Code, commencing at section 17200), and subject to
civil penalties and other relief as provided therein, for each act or practice in violation
of this Order, the State Stay at Home Order, any predecessor order, or any of them.

6. Applicable to entire County. This Order applies to all persons in the cities
and the entire unincorporated area of the County.

7. Effective date and time. This Order shall become effective and operative at
10:00 p.m. on July 2, 2020, and will continue to be in effect until rescinded, superseded
or amended in writing by the Health Officer. All prior orders remain in effect.

8. Copies of Order. Copies of this Order shall promptly be: (1) made available at
the County of Ventura Public Health Office, 2240 East Gonzalez Road, Suite 210,
Oxnard, California, 93036; (2) posted on the Ventura County Public Health Department
website (available at www.vchca.org/ph); and (3) provided to any member of the public
requesting a copy of this Order.

9. Severability. If any provision of this Order or the application thereof to any
person or circumstance is held to be invalid by a court of competent jurisdiction, the
remainder of the Order, including the application of such part or provision to other
persons or circumstances, shall not be affected and shall continue in full force and
effect. To this end, the provisions of this Order are severable.

IT IS SO ORDERED:

Hob RN Koven w0

Rob(;rt Levin, M.D.
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Ventura County Health Officer Dated: July 2, 2020
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June 11, 2020

Ventura County Public Health Department issues modified health order
Allows for reopening of additional sectors
Takes Effect Friday, June 12, 2020

VENTURA, CA — Ventura County Public Health Department has issued a modified health order permitting the
reopening of additional businesses that were previously closed. This Order will be effective June 11, 2020 11:59
pm and will continue to be in effect until extended, rescinded, superseded or amended in writing by the Public
Health Officer.

Sectors that may reopen on Friday, June 12 with modifications, social distancing protocols, and completion of
the attestation process include, but are not limited to:

e Gyms and Fitness Facilities

e Day Camps

e Family Entertainment Centers

e Hotels and Lodging for tourism or Individual Travel
e Campgrounds, RV Parks and Outdoor Recreation

e Restaurants, Wineries, and Bars

e Zoos, Aquariums, and Museums

e Public Pools

e Skate Parks

Modifications required in addition to those found in the state guidance are as follows:
e Gyms and Fitness Facilities

1) Outdoor activities can follow the guidance as written
2) Indoor activities must keep a 12-foot distancing requirement

e Day Camps
1) Groups sizes are limited to a 10-1 or 10-2 ratio for each group (10 campers with one or two
instructors).

2) Each group must be stable. The same campers and instructor stay together and do not mix with
other groups.

3) Any camp activity must maintain 6-foot social distancing. Individual skills and drills can be done, but
no group or contact sports such as a football or basketball games may be played

e Family Entertainment Centers

1) Examples that may be opened include bowling, miniature golf, batting cages, and private skate parks

2) Movie theaters, arcades, playgrounds, rock climbing walls, and trampoline venues are not allowed
to open at this time
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o Hotels and Lodging for Tourism or Individual Travel
1) Hotel rooms must be left vacant for 24 hours after a guest has departed

e Campgrounds, RV Parks and Outdoor Recreation
1) RV parks and campgrounds at the beach are allowed 2/3 capacity
2) RV parks and campgrounds not at the beach are allowed 50% capacity
e Restaurants, Wineries, and Bars
1) Bars and wineries that serve food can be open with the existing requirement that alcohol must be
sold on the same ticket as a meal
2) Restaurants should continue to follow the previous guidance
e Zoos, Aquariums, and Museums
1) Follow state guidance
e Public and HOA Pools
1) 50% capacity
2) Use a reservation system
3) Follow County of Ventura Environmental Health guidance for pools
e Music, Film, and TV Production
1) No live audiences
2) *Do not register at VCReopens.com. Attestation is included through permit issuance
3) Must have a COVID-19 Compliance Officer on site
4) Follow industry guidance

These sectors may be open only while adhering to social distancing protocols provided by the Governor and the
Ventura County Health Officer and after completing the County’s attestation process (*except for those noted).
Businesses must also follow the guidelines on the Frequently Asked Questions document at: Business owners
can find resources, information, and the process to complete the attestation at www.vcreopens.com.

Other State Guidance and openings still under consideration:
e Cardrooms, Satellite Wagering Facilities, and Racetracks
e Professional Sports without a Live Audience

For more information about COVID-19 and the local response, visit www.vcemergency.com.
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STAY WELL VC
Safely Reopening Ventura County
HEALTH OFFICER ORDER
COUNTY OF VENTURA
FOR CONTROL OF COVID-19 WITHIN THE COUNTY OF VENTURA
Effective Date: June 11, 2020, 11:59 p.m.

Please read this Order carefully. This Order issued by the Ventura County Health
Officer shall become effective at 11:59 p.m. on June 11, 2020, and shall replace the
Health Officers May 29, 2020 Order. Any prior violations of the previous orders remain
prosecutable, criminally or civilly. Pursuant to Health and Safety Code section 120295 et
seq., violation of or failure to comply with this Order is a misdemeanor punishable by
fine, imprisonment, or both.

UNDER THE AUTHORITY OF CALIFORNIA HEALTH AND SAFETY CODE
SECTIONS 101040, 101085 AND 120175, THE HEALTH OFFICER OF THE
COUNTY OF VENTURA ORDERS:

1. Admittance to Long-Term Care Facilities. Long-Term Care Facilities may not
refuse to admit any person who has been diagnosed with or treated for COVID-19 after
that person has been discharged from a health care facility and approved for admittance
to a Long-Term Care Facility by the Ventura County Public Health Department.

a. For purposes of this Order, “Long-Term Care Facility” means a long-term
care facility, skilled nursing facility, intermediate care facility, congregate living
health facility, nursing facility, hospice facility, residential care facility for the
elderly, residential facility, or community care facility as defined in Health and
Safety Code sections 1250, 1502, 1503.5 and 1569, and regulations promulgated
thereunder, as they may be amended from time to time.

2. Hospitals and Long-Term Care Facilities. The County Health Officer
recognizes the authority of the guidance documents “Hospital Holding Unit Guidance for
COVID-19” and “Long-Term Care Facility Guidance for Preventing and Managing
COVID-19” (the current versions of which are available at www.vcemergency.com) and
strongly advises all hospitals and Long-Term Care Facilities to comply with the
guidance.
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3. Businesses must establish, implement and enforce COVID-19 prevention
plans. Businesses, with the exception of those listed as exempt in the County of Ventura
Frequently Asked Questions (FAQ) website at:
www.vcemergency.com/covid19/staywellvc/fags-general , must establish, implement and enforce
a site-specific prevention plan in accordance with the State of California COVID-19
industry Guidance and associated checklist found at covid19.ca.gov/roadmap. Prior to
reopening, businesses must register and attest to their preparedness for safely reopening
at vcreopen.com. Businesses that were operating under a previous order must also
register and attest to their adherence to state guidelines.

As a condition of operation, each business must post a written notice explaining
how it will comply with Social Distancing Requirements in conspicuous places where it
can easily be seen by employees and patrons of the business facility. The written posting
shall identify by name and telephone number the County COVID-19 Compliance Hotline
where compliance related questions or complaints may be reported by employees and
patrons.

Further, businesses, as a condition of operation, shall admit without delay any
officer, employee or agent of the County of Ventura or local city to their business
facilities for the purposes of inspection for monitoring and compliance. The failure to
cooperate with such inspectors, or repeated and confirmed violations of COVID-19
prevention requirements, may lead to issuance of a business-specific closure order by
the County Health Officer.

4, Local Adoption of State Guidances on Specified Businesses and Activities.
The State Public Health Officer and Director of the California Department of Public
Health has issued several guidances allowing for the reopening of specified businesses
and engagement in specified activities conditioned on the approval of local health
officers. The County Health Officer has approved implementation of the businesses and
activities described in the following State guidance documents, subject to any
additional requirements that may be set forth in the County of Ventura’s Frequently
Asked Questions (FAQ’s) website:

COVID-19 Industry Guidance: Places of Worship and Providers of Religious Services
and Cultural Ceremonies (Released May 25, 2020)

COVID-19 Industry Guidance: Campgrounds, RV Parks, and Outdoor Recreation
(Released June 5, 2020)

COVID-19 Industry Guidance: Cardrooms, Satellite Wagering Facilities, and Racetracks
(Released June 5, 2020)

COVID-19 Industry Guidance: Tribal Casinos (Released June 5, 2020)
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COVID-19 Industry Guidance: Day Camps (Released June 5, 2020)
COVID-19 Industry Guidance: Family Entertainment Centers (Released June 5, 2020)
COVID-19 Industry Guidance: Fitness Facilities (Released June 5, 2020)

COVID-19 Industry Guidance: Hotels, Lodging, and Short Term Rentals (Released June
5, 2020)

COVID-19 Industry Guidance: Restaurants, Bars, and Wineries (Released June 5, 2020)

COVID-19 Industry Guidance: Schools and School-Based Programs (Released June 5,
2020)

COVID-19 Industry Guidance: Museums, Galleries, Zoos, and Aquariums (Released
June 5, 2020)

[Note: State guidances which are not expressly conditioned on approval of
local health officers have not been listed above, but remain in force and effect under
State authority.]

5. All Requirements Set Forth in the County of Ventura FAQ’s Are
Directives of the County Health Officer. Due to the quickly evolving nature of local
health conditions and State orders, the County Health Officer has determined that the
public would be best served by utilizing FAQ’s that can be easily accessed by members
of the public and quickly updated by the Health Officer as circumstances warrant.
Therefore, all FAQ’s on the County of Ventura website at
www.vcemergency.com/covid19/staywellvc/fags-general Shall be deemed to be a directive of
the County Health Officer.

6. Compliance. The violation of any provision of this Local Order, the County’s
FAQ’s or the State Stay at Home Order constitutes a threat to public health and a public
nuisance per se. In addition, pursuant to Government Code sections 26602 and 41601
and Health and Safety Code section 101029, the County Health Officer requests that
the Sheriff and all chiefs of police in the County ensure compliance with and enforce
this Local Order.

7. Violation may constitute unfair competition. Any person that, after notice,
operates, manages, maintains or occupies or continues to operate, manage, maintain or
occupy, any business in violation of this Local Order or the State Stay at Home Order
may, in addition or in the alternative to any other civil and criminal penalties allowed
by law, be subject to liability under the Unfair Competition Law (chapter 5 of part 2 of
division 7 of the Business and Professions Code, commencing at section 17200), and
subject to civil penalties and other relief as provided therein, for each act or practice in
violation of this Local Order, the State Stay at Home Order, any predecessor order, or
any of them.
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8. More restrictive provisions of local and State orders enforceable. This
Local Order is issued to supplement the State Stay at Home Order, which establishes
minimum requirements for individuals and businesses, as well as the Governor’s March
19, 2020, Executive Order N-33-20 directing California residents to follow the State
Stay at Home Order. Where a conflict exists between this Local Order and any State
public health order, including the State Stay at Home Order, the more restrictive
provision controls.

9. Applicable to entire County. This Order applies to all persons in the cities
and the entire unincorporated area of the County.

10. Effective date and time. This Order shall become effective and operative at
11:59 p.m. on June 11, 2020, and will continue to be in effect until rescinded,
superseded or amended in writing by the County Health Officer.

11. Copies of Local Order. Copies of this Local Order shall promptly be: (1)
made available at the County of Ventura Public Health Office, 2240 East Gonzalez
Road, Suite 210, Oxnard, California, 93036; (2) posted on the Ventura County Public
Health Department website (available at www.vchca.org/ph); and (3) provided to any
member of the public requesting a copy of this Local Order.

12. Severability. If any provision of this Local Order or the application thereof to
any person or circumstance is held to be invalid by a court of competent jurisdiction,
the remainder of the Local Order, including the application of such part or provision to
other persons or circumstances, shall not be affected and shall continue in full force and
effect. To this end, the provisions of this Local Order are severable.

IT IS SO ORDERED:

Robert Levin, M.D.
Ventura County Health Officer Dated: June 11, 2020
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STAY WELL VC
Safely Reopening Ventura County

HEALTH OFFICER ORDER
COUNTY OF VENTURA

FOR CONTROL OF COVID-19 WITHIN THE COUNTY OF VENTURA
Effective Date: May 29, 2020, 11:59 p.m.

Please read this Order carefully. This Order issued by the Ventura County Health
Officer shall become effective at 11:59 p.m. on May 29, 2020. At that time, all current
Orders of the Ventura County Health Officer shall expire and no longer be of any force or
effect, except any and all prior violations of the previous orders remain prosecutable,
criminally or civilly. Pursuant to Health and Safety Code section 120295 et seq.,
violation of or failure to comply with this Order is a misdemeanor punishable by fine,
imprisonment, or both.

UNDER THE AUTHORITY OF CALIFORNIA HEALTH AND SAFETY CODE
SECTIONS 101040, 101085 AND 120175, THE HEALTH OFFICER OF THE
COUNTY OF VENTURA ORDERS:

1. Admittance to Long-Term Care Facilities. Long-Term Care Facilities may not
refuse to admit any person who has been diagnosed with or treated for COVID-19 after
that person has been discharged from a health care facility and approved for admittance
to a Long-Term Care Facility by the Ventura County Public Health Department.

a. For purposes of this Order, “Long-Term Care Facility” means a long-term
care facility, skilled nursing facility, intermediate care facility, congregate living
health facility, nursing facility, hospice facility, residential care facility for the
elderly, residential facility, or community care facility as defined in Health and
Safety Code sections 1250, 1502, 1503.5 and 1569, and regulations promulgated
thereunder, as they may be amended from time to time.

2. Hospitals and Long-Term Care Facilities. The County Health Officer
recognizes the authority of the guidance documents “Hospital Holding Unit Guidance for
COVID-19” and “Long-Term Care Facility Guidance for Preventing and Managing
COVID-19” (the current versions of which are available at www.vcemergency.com) and
strongly advises all hospitals and Long-Term Care Facilities to comply with the
guidance.
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3. Businesses must establish, implement and enforce COVID-19 prevention
plans. Businesses, with the exception of businesses operated from home, must
establish, implement and enforce a site-specific prevention plan in accordance with the
State of California COVID-19 industry Guidance and associated checklist found at
https://covid19.ca.gov/roadmap/. Prior to reopening, businesses must register and
attest to their preparedness for safely reopening at vcreopen.com. Businesses that
were operating under a previous order must also register and attest to their adherence
to state guidelines.

As a condition of operation, each business must post a written notice explaining
how it will comply with Social Distancing Requirements in conspicuous places where it
can easily be seen by employees and patrons of the business facility. The written posting
shall identify by name and telephone number the County COVID-19 Compliance Hotline
where compliance related questions or complaints may be reported by employees and
patrons.

Further, businesses, as a condition of operation, shall admit without delay any
officer, employee or agent of the County of Ventura or local city to their business
facilities for the purposes of inspection for monitoring and compliance. The failure to
cooperate with such inspectors, or repeated and confirmed violations of COVID-19
prevention requirements, may lead to issuance of a business-specific closure order by
the County Health Officer.

4. Places of Worship and Providers of Religious Services and Cultural
Ceremonies.

a. The California Department of Public Health directed on May 25, 2020, that
upon a county public health department’s approval, in-person attendance at
religious services or cultural ceremonies is authorized, but is limited to 25
percent of building capacity, or a maximum of 100 attendees, whichever is
fewer.

b. In accordance with the California Department of Public Health’s direction
on May 25, 2020, this Order provides the Ventura County’s Public Health
Department’s approval for implementation of subsection (a) immediately
above.

c. This Order does not obligate places of worship and providers of religious
services and cultural ceremonies to resume in-person activities.

d. The Health Officer recommends that places of worship and providers of
religious services and cultural ceremonies consider and implement as may be
appropriate the guidance issued by the California Department of Public Health
on Places of Worship and Providers of Religious Services and Cultural
Ceremonies.
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e. As a condition of operating under this authority, places of worship or
providers of religious services or cultural ceremonies shall post a written notice
explaining how it will comply with the guidance issued by the California
Department of Public Health where it can easily be seen by employees or
patrons of the establishment. The posted notice shall prominently display the
name and telephone number of the County Covid Compliance Hotline where
compliance related questions or complaints may be reported by employees and
patrons.

Activities allowed outside of place of residence. The State Stay at Home

Order allows for persons to leave their places of residence to engage in certain
activities. The State Public Health Officer has issued guidance, primarily in the form of
posted answers to “Frequently Asked Questions,” that can be ambiguous and

frequently amended or otherwise changed. For the sake of clarity and guidance to
persons residing in Ventura County, this section of the Order sets forth a non-exclusive
list of activities outside of a person’s place of residence that the County Health Officer
has deemed to be allowed. To the extent any activity described herein conflicts with
and 1s more permissive than the State Stay at Home Order as it is currently written or as
it may be amended, the State Stay at Home Order shall take precedence and shall be

enforced.

a. Persons may leave their places of residence to perform the following
activities, among others:

(1) To engage in activities or perform tasks essential to their health and
safety, or to the health and safety of their family or household members
(including pets), such as, by way of example, obtaining medical supplies or
medication, visiting a health care professional or obtaining supplies needed
to work from a place of residence.

(2) To obtain necessary services or supplies for themselves and their family
or household members, or to deliver those services or supplies to others,
such as, by way of example, canned food, dry goods, fresh fruits and
vegetables, pet supplies, fresh meats, fish and poultry, and any other
household consumer products, and products necessary to maintain the
safety, sanitation and essential operation of places of residence.

(3) To engage in funeral services, provided the following restrictions are
observed:

(1) For graveside services, members of the deceased’s household and the
relatives of the deceased within the second degree (including in-laws) may
gather for the activity provided that Social Distancing Requirements are
followed and that no more than 10 persons gather.
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(4) To engage in a wedding ceremony outside a place of worship, provided
that Social Distancing Requirements are followed to the greatest extent
feasible and that no more than 10 persons (who need not be from the same
household or living unit), in addition to the couple to be married and the
officiant, gather in a stable group.

(5) To attend a gathering of any size to observe or participate in live or
virtual presentations to the gathering, such as faith-based services, concerts,
plays, political speeches, movies and similar activities, provided that all of
the following protocols are followed:

(1) All activity must occur outdoors;

(i1) All persons attending the activity must be inside a motor vehicle
occupied only by persons from the same household or living unit;
(i11)  All motor vehicles at the gathering must maintain a distance
of six feet from all other vehicles;

(iv) All persons must remain in the vehicle in which they arrived
at all times during the event;

(v) No restroom facilities shall be made available to persons at the
facility during the event;

(vi) Notwithstanding the above, one or more persons, not exceeding
five, may enter nearby buildings as necessary to putting on the
presentation; and

(vil) Social Distancing Requirements shall be complied with to the
greatest extent feasible.

(6) To engage in outdoor activity, provided the persons comply with
Social Distancing Requirements, such as, by way of example, golfing,
tennis, pickle-ball, walking, hiking, running, bicycling, pleasure driving
and working around their places of residence, including gardening.

(1) To provide accommodations for persons who wish to golf
as a form of outdoor activity, public and private golf courses may
operate provided they strictly enforce Social Distancing
Requirements and enforce the following additional protocols:

(a) Motorized carts are allowed provided that only one
person may occupy a cart at any time (except where drivers
are required for disability accommodations);

(b) No more than four golfers (who need not be from the
same household or living unit), are allowed per group and

4

Exhibit 27, Page 4 of 6
ER-50



Case 2:20ave0292762 BM- B0 4siimEnt 22025 Fed@em230 1 Pagegeddloh2a21 Page ID
#.973

each group must be stable (i.e., persons may not substitute
in or out of the group);

(c) A distance of at least 30 feet shall be maintained
between groups of golfers at all times;

(d) All ball washers shall be covered and flag pins shall
either be removed or affixed to prevent handling by golfers,
and the cup on each green shall be inverted or otherwise
installed to eliminate high-frequency touch surfaces on the
greens and tees;

(e) Persons may use a driving range provided that range
balls are properly sanitized before distribution to customers
(stand-alone golf driving ranges may also operate).

(7)  To otherwise carry out activities specifically permitted in this
Order.

(8)  To care for a family member or pet in another household.

(9)  To prepare and present a live-stream or other virtual
communication by an organization or association to its members,
including worship services. Staff of organizations or associations (who
need not be of the same household or living unit), including faith-based
organizations, may gather in a single space at the same time solely for the
purpose of preparing and presenting live-stream or other virtual
communications provided that the number of such staff is the fewest
necessary to prepare and present those communications, but in no event in
excess of 10 persons, and that Social Distancing Requirements are
followed.

6. Social Distancing Requirements defined. “Social Distancing Requirements”
means and includes maintaining at least a six-foot physical distance from other persons,
washing hands with soap and water for at least 20 seconds or using hand sanitizer as
frequently as possible, covering coughs or sneezes (into the sleeve or elbow, not
hands), regularly cleaning high-touch surfaces and not shaking hands.

7. Compliance. The violation of any provision of this Order or the State Stay at
Home Order constitutes a threat to public health and a public nuisance per se. In
addition, pursuant to Government Code sections 26602 and 41601 and Health and
Safety Code section 101029, the County Health Officer requests that the Sheriff and all
chiefs of police in the County ensure compliance with and enforce this Order.

8. Violation may constitute unfair competition. Any person that, after notice,
operates, manages, maintains or occupies or continues to operate, manage, maintain or
occupy, any business in violation of this Order or the State Stay at Home Order may, in
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addition or in the alternative to any other civil and criminal penalties allowed by law,
be subject to liability under the Unfair Competition Law (chapter 5 of part 2 of division
7 of the Business and Professions Code, commencing at section 17200), and subject to
civil penalties and other relief as provided therein, for each act or practice in violation
of this Order, the State Stay at Home Order, any predecessor order, or any of them.

9. More restrictive provisions of local and State orders enforceable. Where a
conflict exists between this Order and any State public health order, the more restrictive
provision controls.

10. Applicable to entire County. This Order applies to all persons in the cities
and the entire unincorporated area of the County.

1. Effective date and time; repeal of prior order. This Order shall become
effective and operative at 11:59 p.m. on May 29, 2020, and will continue to be in effect
until 11:59 p.m. on June 14, 2020, or until it is extended, rescinded, superseded or
amended in writing by the County Health Officer.

12. Copies of This Order. Copies of this Order shall promptly be: (1) made
available at the County of Ventura Public Health Office, 2240 East Gonzalez Road,
Suite 210, Oxnard, California, 93036; (2) posted on the Ventura County Public Health
Department website (available at www.vchca.org/ph); and (3) provided to any member
of the public requesting a copy of this Order.

13. Severability. If any provision of this Order or the application thereof to any
person or circumstance is held to be invalid by a court of competent jurisdiction, the
remainder of this Order, including the application of such part or provision to other
persons or circumstances, shall not be affected and shall continue in full force and
effect. To this end, the provisions of this Order are severable.

IT IS SO ORDERED:

HobsRt Faven w0
Robert Levin, M.D.
Ventura County Health Officer Dated: May 29, 2020
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STAY WELL VC
Safely Reopening Ventura County

ORDER OF THE VENTURA COUNTY HEALTH
OFFICER SUPPLEMENTING THE STATE
PUBLIC HEALTH OFFICER’S ORDER DATED
MARCH 19, 2020, TO ADDRESS THE UNIQUE
NEEDS OF VENTURA COUNTY IN RESPONSE
TO THE COVID-19 PANDEMIC

DATE OF THIS ORDER: MAY 7, 2020

[As amended May 20, 2020 and May 22, 2020]

WHEREAS on March 4, 2020, Governor Gavin Newsom proclaimed a State of
Emergency to exist in the State of California as a result of the threat of COVID-19; and

WHEREAS on March 12, 2020, the County of Ventura Health Officer (“County
Health Officer”) issued a Declaration of Local Health Emergency pursuant to Health and
Safety Code section 101080, finding that there existed an imminent and proximate threat
of the spread of COVID-19 in Ventura County (“County”), and said Declaration was
ratified by the County of Ventura Board of Supervisors on March 12, 2020; and

WHEREAS on March 17, 2020, the County Health Officer issued an order
directing that all individuals past a certain age remain in their places of residence, limiting
the operation of food facilities, and closing specified businesses that serve large
gatherings; and

WHEREAS on March 19, 2020, the State Public Health Officer issued an order
requiring that all individuals living in the State of California stay at home except as
needed to maintain continuity of operations of critical infrastructure sectors as defined
(“State Stay at Home Order”); and

WHEREAS the County Health Officer is required by Health and Safety Code
section 101030 to enforce and observe all orders of the State Public Health Officer and all
statutes relating to public health; and

WHEREAS State law permits local health officers to issue public health orders
that are more restrictive, but not less restrictive, than an order issued by the State Public
Health Officer, the County Health Officer, based on his evaluation of the unique needs
and circumstances existing within the County, issued additional health orders on March
20, March 31, April 9, April 18 and April 20, 2020; and
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WHEREAS the County Health Officer has determined that there no longer exists
a need for local health orders that are more restrictive than the State Stay at Home Order
with respect to many activities of individuals and businesses, and that the public health
and welfare would best be served by a single set of regulations where reasonable to avoid
public confusion between State and local orders; and

WHEREAS the State of California has identified businesses on its website at
https://covid19.ca.gov/roadmap/ that are able to reopen under the statewide order; and

WHEREAS the County Health Officer has determined that some elements of his
current order are not addressed by the State Stay at Home Order, and that the public
health would be served by supplementing the State Stay at Home Order as set forth
below;

NOW, THEREFORE, I, Dr. Robert Levin, the County Health Officer, pursuant
to Health and Safety Code sections 101040, 101085 and 120175, hereby issue the
following order (“Local Order”) to be effective immediately:

IT IS HEREBY ORDERED THAT:

l. Commercial laboratory test results. All commercial laboratories that test
persons in the County for the presence of COVID-19 must report all testresults
(whether positive or negative) to the Ventura County Public Health Department
laboratory within eight hours of receiving the test results.

2. Special rule for persons 70 years of age or older. All persons currently living in
the County equal to or older than 75 years of age, or equal to or older than 70 years
of age with an active or unstable comorbidity, are ordered to stay in their place of
residence and must at all times follow Social Distancing Requirements to the
greatest extent feasible. Such persons may leave their places of residence only as
necessary to seek medical care or exercise or nutrition or to perform essential
work in furtherance of Healthcare Operations or Essential Governmental
Functions or Services.

a. For purposes of this section, “Healthcare Operations” means and includes
hospitals, clinics, dentists, pharmacies, pharmaceutical and biotechnology
companies, other licensed healthcare facilities, healthcare suppliers, home
healthcare services providers, mental health providers, chiropractors,
acupuncturists or any related and/or ancillary healthcare services, includingblood
donation centers, and veterinarians and all other healthcare services provided to
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animals. “Healthcare Operation” does not include fitness and exercise gyms,
aquatic centers and similar facilities.

b. For purposes of this section, “Essential Governmental Functions or Services”
means government functions or services performed by first responders, emergency
management personnel, emergency dispatchers, court personnel, law enforcement
personnel, and others who perform essential governmental functions or services as
such may be determined by the governmental entity performing those functions or
services.

3. Admittance to Long-Term Care Facilities. Long-Term Care Facilities may not
refuse to admit any person who has been diagnosed with or treated for COVID-19
after that person has been discharged from a health care facility and approved for
admittance to a Long-Term Care Facility by the Ventura County Public Health
Department.

a. For purposes of this Local Order, “Long-Term Care Facility” meansa
long-term care facility, skilled nursing facility, intermediate care facility,
congregate living health facility, nursing facility, hospice facility, residential care
facility for the elderly, residential facility, or community care facility as defined in
Health and Safety Code sections 1250, 1502, 1503.5 and 1569, and regulations
promulgated thereunder, as they may be amended from time to time.

4. Hospitals and Long-Term Care Facilities. The County Health Officer
recognizes the authority of the guidance documents “Hospital Holding Unit
Guidance for COVID-19” and “Long-Term Care Facility Guidance for Preventing
and Managing COVID-19” (the current versions of which are available at
www.vcemergency.com) and strongly advises all hospitals and Long-Term Care
Facilities to comply with the guidance.

5. All businesses must establish, implement and enforce COVID-19 prevention
plans. All businesses must establish, implement and enforce a site-specific
prevention plan in accordance with the State of California COVID-19 industry
Guidance and associated checklist found at https://covid19.ca.gov/roadmap/.
Prior to reopening, all businesses must register and attest to their preparedness for
safely reopening at vcreopen.com. Businesses that were operating under the
previous order must also register and attest to their adherence to state guidelines
within ten days at vcreopen.com.

As a condition of operation, each business must post a written notice explaining
how it will comply with Social Distancing Requirements in conspicuous places

3
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where it can easily be seen by employees and patrons of the business facility. The
written posting shall identify by name and telephone number the County Covid
Compliance Hotline where compliance related questions or complaints may be
reported by employees and patrons.

Further, all businesses, as a condition of operation, shall admit without delay any
officer, employee or agent of the County of Ventura or local city to their business
facilities for the purposes of inspection for monitoring and compliance. The
failure to cooperate with such inspectors, or repeated and confirmed violations of
COVID-19 prevention requirements, may lead to issuance of a business-specific
closure order by the County Health Officer.

6. Social Distancing Requirements defined. “Social Distancing Requirements”

means and includes maintaining at least a six-foot physical distance from other

persons, washing hands with soap and water for at least 20 seconds or using hand
sanitizer as frequently as possible, covering coughs or sneezes (into the sleeve or
elbow, not hands), regularly cleaning high-touch surfaces and not shakinghands.

Exhibit 26, Page 4 of 10
ER-56



Case 2:20ave0292762 BM- B0 4Aiiment 22025 Fedem2i30 1 Pagege8d/od2a21 Page ID
#:963

9. Businesses and activities that must remain closed even if allowed by State Stay
at Home Order. The State Stay at Home Order does not expressly address every
type of business activity. To avoid confusion, this Local Order prohibits the
following businesses and activities, whether or not allowed by the State Stay at
Home Order:

a. All swimming pools, spas, hot tubs, saunas, steam rooms and similarfacilities,
except those located at a single-family residence, which shall be used only by
members of a household residing at the single-family residence.

b. All public and private campgrounds and recreational vehicle (RV) parks, except
that persons who certify that their RV is their primary residence may be permitted
to stay in the RV park. All persons residing in an RV shall comply with all orders
otherwise applicable to residents.

10. List of activities ordered to cease. The following activities are deemed
non-essential and harmful to public health, and therefore are prohibited whetheror
not allowed by the State Stay at Home Order:

a. Door-to-Door Solicitations. Door-to-door solicitations, whether for purposes of
sales of goods or services, charitable contributions, signature-gathering or any
other commercial or noncommercial purpose.

11. Essential activities allowed. The State Stay at Home Order implicitly allows for
persons to leave their places of residence to engage in essential activities, but does
not expressly address that issue. The State Public Health Officer has issued
guidance, primarily in the form of posted answers to “Frequently Asked
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Questions,” which are frequently amended or otherwise changed. For the sake of
clarity and guidance to persons residing in the County, this section of the Local
Order sets forth those activities that the County Health Officer deems to be
essential and allowed. However, to the extent any activity described herein
conflicts with and is more permissive than the State Stay at Home Order as it is
currently written or as it may be amended, the State Stay at Home Order shall take
precedence and shall be enforced.

a. Persons may leave their places of residence enly [Repealed May 22, 2020] to
perform one of the following essential activities:

(1) To engage in activities or perform tasks essential to their health and
safety, or to the health and safety of their family or household members
(including pets), such as, by way of example, obtaining medical supplies or
medication, visiting a health care professional or obtaining supplies needed
to work from a place of residence.

(2) To obtain necessary services or supplies for themselves and their family
or household members, or to deliver those services or supplies to others,
such as, by way of example, canned food, dry goods, fresh fruits and
vegetables, pet supplies, fresh meats, fish and poultry, and any other
household consumer products, and products necessary to maintain the
safety, sanitation and essential operation of places of residence.

(3) To engage in funeral services, provided the following restrictions are
observed:

(1) For indoor services, where the body of the deceased is present for
viewing or in a closed casket, members of the deceased’s household
and the relatives of the deceased within the second degree (including
in-laws) may gather for the activity provided that Social Distancing
Requirements are followed and that no more than five persons gather
inside the facility at a single time. Stable groups of five persons (i.e.,
persons may not substitute in or out of the group) may rotate within
the facility providing protocols are implemented to sanitize the
facilities between each group visit.

(1) For graveside services, members of the deceased’s household
and the relatives of the deceased within the second degree (including
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in-laws) may gather for the activity provided that Social Distancing
Requirements are followed and that no more than 10 persons gather.

(4) To engage in a wedding ceremony, provided that Social Distancing

Requirements are followed to the greatest extent feasible and that no more
than 10 persons (who need not be from the same household or livingunit),
in addition to the couple to be married and the officiant, gather in a stable

group.

(5) To attend a gathering of any size to observe or participate in live or
virtual presentations to the gathering, such as faith-based services, concerts,
plays, political speeches, movies and similar activities, provided that all of
the following protocols are followed:

(1) all activity must occur outdoors;

(11) all persons attending the activity must be inside a motor vehicle
occupied only bypersons from the same household or living unit;
(111) all motor vehicles at the gathering must maintain a distance of
six feet from all other vehicles:

(iv) the motor vehicle windows must be closed at all times duringthe
event;

(v) all persons must remain in the vehicle in which they arrived atall
times during the event;

(vi) no restroom facilities shall be made available to persons atthe
facility during the event;

(vii) no tangible items of any kind, including food products, maybe
transferred to persons in the motor vehicles;

(viii) notwithstanding the above, one or more persons, notexceeding
five, may enter nearby buildings as necessary to putting on the
presentation; and

(ix) all Social Distancing Requirements shall be complied with to the
greatest extent feasible.

(6) To engage in outdoor activity, provided the persons comply withSocial
Distancing Requirements, such as, by way of example, golfing, tennis,
pickle-ball, walking, hiking, running, bicycling, pleasure driving and
working around their places of residence, including gardening.

(1) To provide accommodations for persons who wish to golf asa
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form of outdoor activity, public and private golf courses may operate
provided they strictly enforce Social Distancing Requirements and
enforce the following additional protocols:

(a) Motorized carts are not allowed;

(b) No more than four golfers (who need not be from the same
household or living unit), are allowed per group and each
group must be stable (i.e., persons may not substitute in or out
of the group);

(c) A distance of at least 30 feet shall be maintained between
groups of golfers at all times;

(d) All ball washers shall be covered and flag pins shall be
removed and the cup on each green shall be inverted or
otherwise installed to eliminate high-frequency touch surfaces
on the greens and tees;

(e) Persons may use a driving range provided that range balls
are properly sanitized before distribution to customers
(stand-alone golf driving ranges may also operate);

(f) Practice putting greens shall remain closed;

(2) Repealed May 22, 2020 Fhe-“Pro-Shop-orsimilarfaeility

shallremainelosed: and
(h) Repealed May 22, 2020 +he-snackshopts)-and
restaurant(s)shall-remainelosed:
(7) To otherwise carry out activities specifically permitted in this Local
Order.

(8) To care for a family member or pet in another household.

(9) To prepare and present a live-stream or other virtual communication by
an organization or association to its members, including worship services.
Staff of organizations or associations (who need not be of the same
household or living unit), including faith-based organizations, may gatherin
a single space at the same time solely for the purpose of preparing and
presenting live-stream or other virtual communications provided that the
number of such staff is the fewest necessary to prepare and present those
communications, but in no event in excess of 10 persons, and that Social
Distancing Requirements are followed.

12.  Compliance. The violation of any provision of this Local Order or the State Stay
at Home Order constitutes a threat to public health and a public nuisance per se. In

8

Exhibit 26, Page 8 of 10
ER-60



Case 2:20ave0292762 BM- R0 4iiiment 22025 Fedem230 1 Pagege8dloh2a21 Page ID

13.

14.

15.

16.

17.

#:967

addition, pursuant to Government Code sections 26602 and 41601 and Health and
Safety Code section 101029, the County Health Officer requests that the Sheriff
and all chiefs of police in the County ensure compliance with and enforce this
Local Order.

Violation may constitute unfair competition. Any person that, after notice,
operates, manages, maintains or occupies or continues to operate, manage,
maintain or occupy, any business in violation of this Local Order or the State Stay
at Home Order may, in addition or in the alternative to any other civil andcriminal
penalties allowed by law, be subject to liability under the Unfair Competition Law
(chapter 5 of part 2 of division 7 of the Business and Professions Code,
commencing at section 17200), and subject to civil penalties and other relief as
provided therein, for each act or practice in violation of this Local Order, the State
Stay at Home Order, any predecessor order, or any of them.

More restrictive provisions of local and State orders enforceable. This Local
Order is issued to supplement the State Stay at Home Order, which establishes
minimum requirements for individuals and businesses, as well as the Governor’s
March 19, 2020 Executive Order N-33-20 directing California residents to follow
the State Stay at Home Order. This Local Order adopts in certain respects more
stringent restrictions addressing the particular facts and circumstances in this
County, which are necessary to control the public health emergency as it is
evolving within the County and the south coast region. Where a conflict exists
between this Local Order and any State public health order, including the State
Stay at Home Order, the more restrictive provision controls.

Applicable to entire County. This Local Order applies to all persons in the cities
and the entire unincorporated area of the County.

Effective date and time; repeal of prior order. This Local Order shallbecome
effective and operative at 11:59 p.m. on May 7, 2020, and will continue to be in
effect until 11:59 p.m. on May 31, 2020, or until it is extended, rescinded,
superseded or amended in writing by the County Health Officer. The County
Health Officer order dated April 20, 2020, is herebly repealed and replaced with
this Local Order, except that all prior violations of previous orders remain
prosecutable, criminally or civilly. All prior closure or cease and desist orders
directed at specified persons or businesses shall remain in force, but shall be
reviewed by enforcement staff and rescinded if appropriate.

Copies of Local Order. Copies of this Local Order shall promptly be: (1) made
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available at the County of Ventura Public Health Office, 2240 East Gonzalez
Road, Suite 210, Oxnard, California, 93036; (2) posted on the Ventura County
Public Health Department website (available at www.vchca.org/ph); and (3)
provided to any member of the public requesting a copy of this Local Order.

18.  Severability. If any provision of this Local Order or the application thereof to any
person or circumstance is held to be invalid by a court of competent jurisdiction,
the remainder of the Local Order, including the application of such part or
provision to other persons or circumstances, shall not be affected and shall
continue in full force and effect. To this end, the provisions of this Local Order
are severable.

IT IS SO ORDERED:

W g Dated: May_ 7, 2020

Robert Levin, M.D.
Ventura County Health Officer

Pursuant to Health and Safety Code section 120295 et seq., violation of or failure to
comply with this Order is a misdemeanor punishable by fine, imprisonment, or both.
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VC EMERGENCY:[ T |

OFFICIAL VENTURA COUNTY INCIDENT INFORMATION SOURCE
(https://www.vcemergency.com)

PUBLIC HEALTH ORDERS / COMPLIANCE / FREQUENTLY ASKED QUESTIONS

Health Orders (/staywellvc) | COVID Business Compliance (/business/covidcompliance) | General FAQs (/staywellvc/fags-general)

COVID BUSINESS COMPLIANCE - (805)-202-1805 | EMAIL: covidcompliance@ventura.org (mailto:covidcompliance@ventura.org):

(Click question to see answer)

o
w
—~
o
IS
~
N
o
N
| —
=4
H
N
o
N
(o)
N
~
o
)
Yy
—
T
>
—
=
<
|_\
~
i)
jab)
Q
@D
(o]
w
o
—
N
w
|

STAY AT HOME ORDER AND SOCIAL DISTANCING

Is this order mandatory? What happens if | don't comply?

When does the Order go into effect and how long will it lastZEXhibit 24, Page 1 of 9 )

ER-63



Case 2:20-cv-02927-CBM-AS Document 42-1 Filed 06/02/20 Page 158 of 212 Page ID
#:941

Can this Order be changed?

Yes. Follow updates on www.vcemergency.com (https://www.vcemergency.com). We will also share updates with the media.

What is the difference between “stay well at home” and “social distancing”?

What are the social distancing guidelines | still need to follow?

Who counts as a family member?

When practicing social distancing, how far should | stay away from others if | must be away from my home?

HEALTHCARE AND HELPING SICK RELATIVES

What if | need to visit a health care provider?

Can | still seek non-essential medical care like eye exams, teeth cleaning, elective procedures?

TE€Z J0 ¥9 abed ‘2T :Anuania ‘S/2S202T Al ‘T202/v0/€0 ‘02295-0¢ :9seD

What should | do if I'm sick or a family member is sick?

What should | do if I'm sick or a family member is sick and needs to go to the hospital or a medical provider? How can | protect others?
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disabilities?

Can | visit loved ones in the hospital, nursing home, skilled nursing facility, or other residential care facility?

What do | do about my loved one who needs care from me?
SCHOOLS AND CHILDCARE

Does the Order allow me to have my children in childcare? Will my daycare be shut down?

If my child’s school is providing food or meals, can | leave home to go to the school to pick up the food or meals?
WHAT CAN | DO? WHAT'S OPEN?

What if I'm in a line and there isn’t six feet between me and others?

How can | access free or reduced-price meals for myself or my family?

TE€Z J0 G9 abed /T :Anu3ania ‘S/2S202T ‘Al ‘T202/v0/€0 ‘02295-0¢ :9seD

Should | stock up on food, necessities like toilet paper, and on medicines?

Can grocery stores, farmers markets, and other food retailers remain open?
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Can a car dealership stay open?

Can Recreational Vehicles be repaired?

Can | go to a vet or pet hospital if my pet is sick?

Can | go out to do laundry or have my laundry done?

Can | go to the bank?

Can bike stores stay open? What about bike rentals?

May cannabis stores continue to operate under the current health officer order?

Where do | report a business that stays open in violation of the Stay Well at Home order?

Can Florists be open?

Can a dog grooming business be open?
Exhibit 24, Page 4 of 9
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Can gun shops be open? #:944

Yes. With the elimination of the essential business model in the local health order, and reliance on the State health order model
for critical infrastructure, the Sheriff and local health officer have determined that the gun stores may fully open to the public

provided they implement and register site-specific prevention plans as described www.vcreopens.com.

Can Equestrian Centers/Horseback Riding be open?

Can Jet Ski/Boat/Bike Rentals be open?

Can Archery/Shooting Ranges be open?

Yes.

Can a Remote Control Plane Range be open?

Outdoor Photography is permitted with restrictions. Commercial or permitted photo shoots are not allowed.

Can churches be open for in person services?

Can Barbershops and Hair Salons reopen?

1€ J0 /9 abed /T :Anu3apia ‘S/2S202T ‘Al ‘T202/v0/€0 ‘02295-0¢ :9seD

WHAT'S CLOSED?

Can | go to a bar/nightclub/theater?
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SHOPPING, GETTING AROUND, DAILY NEEDS, AND OUTDOOR RECREATION

Can | go to the store (grocery store, market, corner store, food bank, etc.) to buy food and other things?

Can | take public transportation (bus, subway, train)?

Can | go shopping for things other than food/groceries?

Can | still get deliveries from online stores?

Can | still order the things | need online and have them delivered to my residence?

Can | use ride share, on demand service, or a taxi?

Can | eat inside a restaurant?

Can | shop inside local stores?

Can golf courses and driving ranges be open?
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Can | use a golf cart? #:946

Can | go swimming?

WHAT DO | DO ABOUT WORK?

| work for an essential infrastructure organization — can | leave home to go to work?

What do | do about my kids? | have to work.

Can | keep working from home?

What if | want to go to work and I'm not sick?

TRAVEL

| am currently on vacation outside the County—Does the Order allow me to return home?

What happens if | leave the County to go on a planned vacation?

I'm visiting and staying in a hotel, with family/friends, or in a short term rental. What should | do? Can | go home?
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WHERE CAN | FIND ADDITIONAL INFORMATION?

For recommendations on how to protect your family members and loved ones, please visit:

« Preventing the Spread of COVID-19 (https://www.cdc.gov/coronavirus/2019-ncov/hcp/guidance-prevent-spread.html)

o Watch for Symptoms (https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html)

« Recommended Cleaning Products (https://www.americanchemistry.com/Novel-Coronavirus-Fighting-Products-List.pdf)

« FAQs regarding the virus, prevention, symptoms, testing, and treatment. (https://www.cdc.gov/coronavirus/2019-ncov/fag.html)

« FAQs regarding lost wages and financial assistance. (https://www.edd.ca.gov/about_edd/coronavirus-2019/fags.htm)

Please follow the President’s Coronavirus Guidelines for America — 15 Days to Slow the Spread of Coronavirus (COVID-19).

« Whitehouse- 15 Days to Slow the Spread (https://www.whitehouse.gov/wp-content/uploads/2020/03/03.16.20_coronavirus-
guidance_8.5x11_315PM.pdf)

For pets:

o Open Letter to Federal, State & Local Government Officials Regarding Pets and COVID-19 Precautions
(https://vcportal.ventura.org/covid19/docs/2020-03-

17_Open_Letter_to_Government_Officials_on_Coronavirus_and_Pet_Supplies.pdf)

T€2Z J0 0/ abed /T :Anu3ania ‘S/2S202T ‘Al ‘T202/v0/€0 ‘02295-0¢ :9seD

D (https://www.vcemergency.com)
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LEROY SMITH, State Bar No. 107702

County Counsel, County of Ventura

CHARMAINE H. BUEHENER, State Bar No. 220868
Assistant County Counsel

800 South Victoria Avenue, L/C #1830

Ventura, California 93009

Telephone: (805) 654-2588

Facsimile: (805) 654-2185

E-mail: charmaine.buehner@ventura.org

Attorneys for Defendants County of Ventura
ﬁllso erroneously sued as Ventura County Public
ealth Care Agency), Sheriff William Ayub
(erroneously sued as “Bill Ayub”), Robert Levin

and William T. Foley

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DONALD MCDOUGALL, an No. 2:20 cv-02927 CBM(ASX)
individual; JULIANA GARCIA, an

individual; SECOND AMENDMENT) REQUEST FOR JUDICIAL NOTICE
FOUNDATION; CALIFORNIA IN SUPPORT OF MOTION TO
GUN RIGHTS FOUNDATION; and ) DISMISS THE FIRST AMENDED
FIREARMS POLICY COALITION, ) COMPLAINT

INC.,
Date: June 30, 2020
Plaintiffs, Time: 10:00 a.m.
VS. Ctrm: 8b
Judge: Hon. Consuelo B. Marshall
COUNTY OF VENTURA, ,
CALIFORNIA; BILL AYUB, in his Trial: =~ Not Set
official capacity; WILLIAM T. Complaint Filed: March 28, 2020

FOLEY, in his official capacity,
ROBERT LEVIN, in his official
capacity; and VENTURA COUNTY
PUBLIC HEALTH CARE AGENCY,

Defendants.

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Defendants County of Ventura (sued in its own name and erroneously in the

name of “Ventura County Public Health Care Agency”), Sheriff William Ayub
(erroneously sued as “Bill Ayub”), Robert Levin and William T. Foley

(collectively “Defendants™), pursuant to Federal Rules of Evidence, rule 201,

1
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request that this court take judicial notice of the following official public
documents and newspaper articles, including:

Exhibit 1: South Bay United Pentecostal v. Newsom (May 29, 2020,

No. 19A1044), 590 U.S.  [2020 WL 2813056] (“South Bay United”).

Exhibit 2: Centers for Disease Control & Prevention, Coronavirus Disease,
Cases in the U.S., at https://tinyurl.com/qqt3aq6 (last visited June 1, 2020).

Exhibit 3: California Department of Public Health, California COVID-19
By The Numbers as of May 30, 2020, at https://www.cdph.ca.gov/Programs/CID/
DCDC/Pages/Immunization/ ncov2019.aspx# (last visited June 1, 2020).
Statewide Case Statistics, Ventura Case Statistics as of May 31, 2020, at
https://public.tableau.com/views/COVID-19PublicDashboard/Covid-19Public?:e
mbed=y&:display count=no&:showVizHome=no (last visited June 1, 2020).

Exhibit 4: Gish v. Newsom (C.D. Cal. April 23, 2020), 2020 WL 1970070,
Case No. 5:20-cv-00755-JGB-KK, ECF 51, pg. ID 1021.

Exhibit 5: New England Journal of Medicine, Aerosol and Surface
Stability of SARS-CoV-2 as Compared with SARS-CoV-1 (April 16, 2020), at
https://www. nejm.org/doi/pdf/10.1056/NEJMc2004973?articleTools=true (last
visited June 1, 2020).

Exhibit 6: Stadnytskyi et al., The Airborne Lifetime of Small Speech
Droplets and their Potential Importance in SARS-CoV-2 Transmission,
Proceedings of the National Academy of Sciences (May 4, 2020) at
https://www.pnas.org/content/pnas/early/2020/05/12/2006874117.full.pdf (last
visited June 1, 2020.

Exhibit 7: Harvard Health Publishing, Harvard Medical School, COVID-19
Basics, Symptoms, Spread & Other Essential Information About the New
Coronavirus and COVID-19 (Published March 2020, updated June 1, 2020) at
https://www.health.harvard.edu/diseases-and-conditions/covid-19-basics (last

visited June 1, 2020).
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Exhibit 8: Stanford Health Care, Frequently Asked Questions about the
Novel Coronavirus (COVD-19) at https://stanfordhealthcare.org/stanford-health
-care-now/2020/novel-coronavirus/fags-about-covid-19.html#:~:text=Not%?20yet.
%20Currently%20there,12%2D15%20months (last visied June 1, 2020).

Exhibit 9: Executive Department of the State of California, Proclamation
of a Statewide Emergency, from the Executive Department, State of California,
signed by Governor Gavin Newsom (March 4, 2020).

Exhibit 10: County of Ventura, Declaration of Local Emergency by County
Health Officer (March 12, 2020).

Exhibit 11: County of Ventura, Health Officer Order for the Control of
COVID-19 Directing Vulnerable Individuals Living in the County to Shelter at
Their Place of Residence, Restrictions of Certain Businesses, Among other
Orders, Date of Order: March 17,2020 (March 17, 2020).

Exhibit 12: Executive Department of the State of California, Executive
Order No. N-33-20 (March 19, 2020).

Exhibit 13: United States Department of Homeland Security, Cybersecurity
and Infrastructure Security Agency (“CISA”), March 19, 2020, Memorandum on
Identification of Critical Infrastructure Workers During COVID-19 Response
(March 19, 2020) available at: https://www.cisa.gov/sites/default/files/
publications/CISA-Guidance-on-Essential-Critical-Infrastructure-Workers-1-20-5
08c.pdf (last visited April 1, 2020).

Exhibit 14: Public Health Officer of the State of California, Essential
Business List (March 22, 2020) available at
https://covid19.ca.gov/img/Essential CriticalInfrastructure Workers.pdf (visited
April 27, 2020).

Exhibit 15: Mercury News, Coronavirus: Are Gun Stores Essential?
Governor Newsom Sidesteps that Question, Leaves It to the Counties (March 25,

2020) available at https://www.mercurynews.com/2020/03/25/coronavirus-are-
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