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Expert Witness Rebuttal of Dr. Carlisle E. Moody 
Duncan, et al. v. Becerra, et al. 

United States District Court (S.D. Cal.) 
Case No: 3: l 7-cv-01017-BEN-JLB 

November 3, 2017 

I. INTRODUCTION 

I am Dr. Carlisle E. Moody, Professor of Economics at the College of 
William & Mary. Counst:l for plaintiffs in Duncan v. Becerra (S.D. Cal. Case No. 
3:17-cv-01017-BEN-JLB) have asked me to offer a rebuttal opinion regarding this 
case. This repo1t sets fo1th my qualifications, opinions, and scholarly foundation 
for those opinions. 

Il. BACKGROUND & QUALIFICATIONS 

I am a Professor of Economics at the College of William and Mary in 
Virginia. I graduated from Colby College in 1965 with a major in Economics. I 
received my graduate training from the University of Connecticut, earning a 
Master of Economics degree in 1966 and a Ph.D. in Economics in 1970, with fields 
in mathematical economics and econometrics. 

I began my academic career in 1968 as Lecturer in Econometrics at the 
University of Leeds, Leeds, England. In 1970 I joined the Economics Depaitment 
at William and Mary as an Assistant Professor, I was promoted to Associate 
Professor in 1975 and to full Professor in 1989. I was Chair of the Economics 
Depa1tment from 1997-2003. I am still teaching full time at William and Mruy. I 
teach undergraduate and graduate courses in Econometrics, Mathematical 
Economics, and Time Series Analysis. 

I have published over 40 refereed journal articles and several a1ticles in law 
jomnals and elsewhere. Nearly all these a1ticles analyze government policies of 
various sorts. I have been doing research in guns, crime, and gun policy since 
2000. I have published 11 aiticles directly related to guns and gun policy. 

I have also consulted for a variety of private and public entities, including 
the United States Deprutment of Energy, U.S. General Accountability Office, 
Washington Consulting Group, Decision Analysis Corporation of Virginia, SAIC 
Corporation, and the Independence Institute. 

A full list of my qualifications, as well as a list of my publications, is 
attached hereto as Exhibit 1. 

In the past four years, I have written exp01t rep01ts, been deposed, or 
testified at trial in the following matters: 

1 
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• Cooke v. Hickenlooper, U.S. Dist. Ct., Dist. of Colo., Oct. 25, 2013 
(submitted expert report, not deposed, did not testify); 

• Rocky Mountain Gun Owners v. Hickenlooper, Dist. Ct., City and County 
of Denver, Case No. 2013-CV-33897, May 1, 2017 (testified). 

• William Wiese, et al v. Becerra, U.S. Dist. Ct., E. Dist. of Cal., Case No. 
2: 17-cv-00903-WBS-KJN, April 28, 201 7 (submitted expert report, not 
deposed, did not testify) 

III. COMPENSATION 

I am being compensated for my time in this case at an hourly rate of $250 
per hour. My compensation is not contingent on the results of my analysis or the 
substance of my testimony. 

IV. ASSIGNMENT 

Plaintiffs' counsel has asked me to provide an opinjon in response to the 
opinions presented in the expert repo1is submitted by Attorney General Xavier 
Becerra-specifically those of Dr. Louis Klarevas and Dr. Christopher S. Koper. 

V. SUMMARY OF OPINIONS 

The defense's expe11s posit that magazines over ten rounds increase the 
number of shots fired in mass shooting incidents and other violent crimes leading 
to more deaths and injuries. The conclusion they come to is that a ban on such 
magazines has the potential to reduce deaths and injuries sustained in such events. 
The defense's experts, however, provide no relevant evidence showing that 
California's ban would reduce deaths or injuries. 

Koper presents evidence concerning the federal weapons ban in effect from 
1994-2004, a nationwide ban on (among other thjngs) magazines over ten rounds . 
His opiruon regarding the effectiveness of that ban is largely irrelevant here 
because the challenged law is limited to California. Koper presents no evidence at 
all concerrung the effectiveness of California' s magazine ban, specifically, or 
statewide bans, more generally. 

Klarevas presents some weak evidence that states with magazine bans have 
had fewer incidents of mass shootings and fewer people killed in mass shootings 
than states without such bans. He does not present any evidence that the California 
ban has had any effect, thereby rendering his rep01t irrelevant. 

It is my professional opinion, based on my training in economics, 
econometrics, and policy analysis, my expe1iise relevant to gun policy, including 

2 
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bans on "large capacity magazines,"' as well as my review and analysis of the 
relevant data that: (1) California's ctuTent ban on acquiring magazines over ten 
rounds2 has not had any statistically significant impact on violent crime, including 
mass shootings, in California; (2) legally possessed magazines over ten rounds 
(i .e., those that were "grandfathered in" after the state banned acquisition) are not 
commonly used in mass shootings in California; and (3) bans on such magazines 
have no effect on violent crime, as illustrated by the results of the Washington Post 
study of fireanns recovered by Virginia Jaw enforcement. 

In short, it is my expert opinion that California's acquisition ban has not and 
will not, even when paired with a possession ban, result in any statistically 
significant reduction in the number or lethality of mass shooting incidents in 
California or violent crime rates in general. 

VI. OPINIONS & ANALYSIS 

A. California's LCM Acquisition Ban Has Had No Statistically 
Significant Impact on Violent Crime in California 

1. A Primer on Policy Analysis Using Regression Models3 

A regression model estimates the possible linear relationship between the 
dependent (outcome) variable, say the California murder rate, and a set of 
explanatory variables such as the 1994 assault weapon ban and the California LCM 
ban. The law variables are so-called "dummy" variables which equal one in those 
years the law was in effect, zero otherwise. I also include a trend consistiJ1g of the 
numbers 1,2,3, etc. for the years in the sample. The coefficient on the trend shows 
by how much the murder rate changes each year due to all other factors that affect 
the murder rate aside from the variables included in the regression model. These 

1 California law defines a "large capacity magazine" as, with limited 
exceptions, "any ammunition feeding device with the capacity to accept more than 
IO rounds." Cal. Penal Code § 16740. I understand that this is not a universally 
accepted definition. But, for ease of reference, I refer to magazines over ten rounds 
as "large capacity magazines" or "LCMs" throughout this repo1t. 

2 It is my understanding, and I have assumed for purposes of this study, that 
California has prohibited the manufacture, importation, sale, giving, lending, 
buying, and receiving of magazines over ten rounds since the enactment of Senate 
Bill 23 ("SB 23"), which is codified at California Penal Code section 323 lO(a) and 
took effect on January 1, 2000. I refer to this prohibition as California's 
"acquisition ban" thrnughout this repo1t. 

3 Readers who are familiar with statistical methodology applied to policy 
analysis can skip this section. 

3 
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factors include changes in trauma treatment that tum potential murders into 
assaults, the advent of 911 calls, cell phones, DNA, the national fingerprint 
directory, ubiquitous security cameras, smrutphones with cameras, body cameras 
on police officers, etc. etc. If the trend is omitted, these influences on crime which 
are separate and distinct from the effect of any law, will be inco1Tectly attributed to 
tbe LCM ban. I also include a dummy variable for the years 1994-2004 to estimate 
the effect of the national LCM ban due to the Federal assault weapon ban. If that 
variable is omitted, the effect of the national ban is inc01Tectly attributed to the 
state ban. I also include some variables that are routinely included in almost any 
crime model: the propo1tion of the population between 15 and 29, the 
unemployment rate, income per capita, and a dtm1my variable for the years of the 
crack epidemic, 1984-1991. 

The coefficient on the California LCM acquisition ban variable estimates the 
change in the dependent variable, e.g., the mmder rate, due to the implementation 
of the acquisition ban, holding constant the effects of the national ban, the effects 
of the factors captured by the trend, and the effects of the crack epidemic, income, 
and unemployment. If the California acquisition ban has been effective in reducing 
murder, we would expect a negative and significant coefficient on the LCM ban 
dummy variable indicating a reduction in murder as a result of the ban. 

Even if an estimated coefficient is negative, it does not mean the law 
necessarily had a beneficial effect. If the law had no effect, the coefficient on the 
law dummy variable could be negative just by chance. In fact, we would expect it 
to be negative 50 percent of the time. How do we know when an estimated 
coefficient is significantly different from zero? Answer: when it is so far from zero 
that we can conclude beyond a reasonable doubt that it is not zero. 

A significance test is used for this. Tests for significance are made up of two 
hypotheses: the null hypothesis (that the law had no effect or equivalently the 
coefficient is actually zero) and the alternative hypothesis that the law did have an 
effect (that the coefficient is truly nonzero). We construct at-statistic consisting of 
the estimated coefficient divided by its standard deviation (standard deviations are 
called "standard e1Tors" in the context of a regression coefficient). The larger the 
value of the estimated coefficient, the more likely that it is not zero. However, 
given the standard deviation, we would expect some variation around zero even if 
the true value is zero (i.e., the null hypothesis is true). If the estimated coefficient is 
distributed according to the normal distribution (the famous bell cmve), which is 
the usual assumption, then it would be quite unusual for an estimated coefficient to 
be twice as large as its standard e1Tor. How unusual? It would only happen 5% of 
the time if the true value of the coefficient was zero. Therefore, we reject the null 
hypothesis that the California acquisition ban had no effect if the t-statistic is 
greater than two. 

The usual standard for significance is the 5 percent level, where there is only 
a five percent chance of at-statistic that large if in fact the law had no effect on the 

4 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 16 of 214



00108
Exhibit 4

Case 3:17-cv-01017-BEN-JLB   Document 50-8   Filed 03/05/18   PageID.4686   Page 108 of
 195

ER001781

1mu·der rate. This is the statistical equivalent of a "reasonable doubt." Sometimes 
researchers use the 10 percent level, which is considered "marginally significant." I 
do not use this criterion. Whether the coefficient is significant can be seen by 
examining the "p-value", which indicates the probability of rejecting the nuJI 
hypothesis, given the t-statistic. If the p-value is less than .05 there is a smaller 
than 5% probability that we could have estimated a coefficient this large if it is 
truly zero (implying significance). If the t-statistic has a p-value greater than .05, 
then we cannot reject the null hypothesis that there is no relationship between the 
explanatory variable and the dependent variable. 

Since the data for California from 1977 to 2017 is a time series, we have to 
consider the possibility that the continuous variables (violent crime rate, murder 
rate, firearm homicide rate) are so-called "random walks." If they are random 
walks, then the regression must be done in first differences: Dx(t)=x(t)-x(t-1 ). 
There are tests for random walks, called "unit root" tests, the most powerful of 
which is the DFGLS test, which I used to test whether to use first differences.4 It 
turns out that all three of the California c1ime series are random walks, so I report 
the results of the regressions in first differences. However, in the Appendix below, 
I report all the results, including the results of estimating the regressions in levels 
instead of first differences.5 Note that the effect of the trend is captured by the 
constant (intercept) in the fu-st difference regression. 

In the following tables, the outcome variable is listed fu·st, then nan1es of the 
independent variables, the corresponding estimated coefficients, t-statistics, and p
values . For convenience, p-values less than .05 are indicated with an asterisk. For 
the California acquisition ban to have been successful in saving lives, the 
coefficient on the variable called "LCM ban" must be negative with a p-value less 
than .05 (or with an asterisk).6 

4 Graham Elliot, Thomas J. Rothenberg & James H. Stock, F/ficient Tests 
for an Autoregressive Unit Root, 64 Econometrica 813-836 (July 1996), available 
at https: t ideas.repec.org/a/ecm1emetrp1v6-l-y 1996i-l-p813-36.html. 

5 I also test for serial correlation. There is no significant serial correlation in 
any of my regressions. 

6 For count data like the number of people killed in mass shootings, the 
number of incidents of mass shootings, and the number of police officers killed in 
the line of duty, the data is not distributed normally. For these data, I use the 
negative binomial model, a generalization of the Poisson model. The negative 
binomial is the standard model for count data. 
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2. California's Violent Crime Rate 

The California violent crime rate is shown in Figure 1. The dotted vertical 
lines cones pond to the years of the federal assault weapons ban and c01Tesponding 
national LCM ban. The single solid ve1tical line corresponds to the California 
LCM acquisition ban. If the California acquisition ban successfully reduces violent 
crime, we should see a discontinuity ( also called a "break") at or after the solid 
ve1tical line. 

Figure 1: Violent crime rate, California, 1970-2015 
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Crime was generally rising Lmtil 1991, the last year of the crack epidemic, 
then generally declining. The downturn came before the federal LCM ban, so it is 
unlikely to have been caused by the national ban. There is no break at or after 
2000, the downward trend just continues. We test these observations in Table 1 
below. The violent crime rate includes murders and assaults, including gun 
assaults. If the California acquisition ban has been successful in reducing violent 
crime, it will have a negative and significant coefficient in Table 1 below. 

Table 1: Violent crime rate, California, 1970-2015 

Outcome Variable Coefficient T-ratio P-value 

Vio lent crime rate LCM ban 44.844 0.95 0.35 
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Federal assault weapons ban 
Percent population 15-29 
Crack epidemic 1984-1991 
Income per capita 
Unemployment rate 
Violent crime rate, lagged 
Constant 

Notes: first di ITerences. trend coefficient estimated by constant; • p<0.05 

-3 1.547 
8.984 
2.645 

-1.000 
-2.653 
0.605 

-0.345 

-1 .00 
0.43 
0.08 

-0.04 
-0.33 
4.12* 
-0.04 

0.32 
0.67 
0.94 
0.97 
0.75 
0.00 
0.97 

Unfortunately, the coefficient on the California LCM ban dummy is neither 
negative nor significant. The federal ban dununy is also not significant. Neither the 
state nor the federal LCM ban had any significant effect on the violent clime rate. 

3. California's Murder Rate 

The murder rate in California for 1970-2015 is shown in Figure 2. 

Figure?: Murder rate, California, 1970-2015 

N .,.... 

1970 1980 1990 2000 2010 2020 
year 

The murder rate also begins to decline in 1991 , before the federal LCM ban, 
it increases from 1999-2005, then generally declines for the next 10 years. The 
regression model is shown in Table 2 below. 

7 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 19 of 214



00111
Exhibit 4

Case 3:17-cv-01017-BEN-JLB   Document 50-8   Filed 03/05/18   PageID.4689   Page 111 of
 195

ER001784

Table 2: Murder rate, California, 1970-2015 

Outcome 

Murder rate 

Variable 

LCM ban 
Federal assault weapons ban 
Percent population 15-29 
Crack epidemic 1984- 1991 
Income per capita 
Unemployment rate 
Murder rate, lagged 
Constant 

Notes: 11rst di ITerences. trend coefficient estimated by constant; * p<0.05. 

Coefficient 

0.586 
-0.884 
0.225 
0.360 

-0.288 
-0.056 
0.452 
0.047 

T-ratio 

0.73 
- l.6 1 
0.60 
0.61 

-0.64 
-0.39 
2.97* 

0.3 1 

P-value 

0.47 
0.12 
0.55 
0.54 
0.52 
0.70 
0.01 
0.76 

Again, the coefficient on the LCM ban is neither negative nor significant. 
The federal ban also had no significant effect. 

4. California Firearm Homicide Rate 

The firearm homicide rate is more likely to be affected by a LCM ban than 
the violent crime rate or the overall murder rate. The firearm homicide rate in 
California for 1970-2015 is shown in Figure 3. 

Figure 3: Fiream1 homicide rate, California, 1970-2015 
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The firearm homicide series follows the general murder rate very closely. As 
we see below, the results are the same. 

Table 3: Firearm homicide rate, California, 1970-2015 

Outcome Variable Coefficient T-ratio P-value 

Firearm hom icide rate LCM ban 0.844 1.29 
Federal assault weapons ban -0.606 -1.39 
Percent population I 5-29 0.104 0.35 
Crack epidemic 1984- 1991 0.472 0.99 
Income per capita -0.355 -0.92 
Unemployment rate -0.064 -0.56 
Firearm homicide rate, lagged 0.545 3.64* 
Constant 0.056 0.46 

Notes: first di ITcrences. trend coeOicient estimated by constant; • p<0.05. 

There is no significant effect of either the state or the federal LCM ban on 
the gun homicide rate. 

5. Number of People Killed in California Mass Shootings 

0.21 
0.17 
0.73 
0.33 
0.37 
0.58 
0.00 
0.65 

The number of deaths due to mass shootings in California froml 968-2015, 
as pulled from the data presented by Klarevas, is shown in Figure 4. 

Figure 4: Deaths due to mass shootings, California, 1968-2015 (Klarevas data) 
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The regression analysis is reported in Table 4 below. 

Table 4: Mass shooting deaths, California, 1970-2015 

Outcome Variable Coefficient T-ratio P-value 

Mass shooting deaths LCM ban -2.025 -0.53 0.59 
Federal LCM ban -0.914 -0.62 0.53 
Trend -0.701 -1.60 0.11 
Percent population 15-29 -1.046 - 1.41 0.16 
Crack epidemic 1981- 1991 3.037 1.62 0.10 
Income per capita 3.232 1.52 0.13 
Unemployment rate 1.2 19 1.60 0.1 l 
Constant -19.890 -0.78 0.43 

Notes: negative bino111ial 111odel. income and unc111ploymen1 data s1 ar1 in 1970. data from Klare,·as. * p<0.05 

There is no significant effect of either the federal or the state LCM ban on 
the number of mass shooting deaths in California. 

6. Number of Mass Shootings in California 

According to Klarevas, between 1968 and 1999 there were 9 incidents of 
mass shootings in California. Between 2000 and 2015, there were 7 incidents. The 
regress ion analysis is presented in Table 5 below. 

Table 5: Incidents of mass shootings, California, 1970-2015 

Outcome Variable Coefficient T-ratio P-value 

Mass shooting incidents LCM ban -2.386 -1.16 
Federal LCM ban -1.439 -1.07 
Trend -0.235 -1.18 
Percent population 15-29 -0.380 -1.16 
Crack epidemic 1984-1 991 0.491 0.50 
Income per capita 1.343 1.33 
Unemployment rate 0.409 1.42 
Constant -1 1.043 -0.82 

Notes: ncga1ive binomial model. income and unemploymen1 daia siar1 in 1970, da1a from Klarevas, * p<0.05 

There is no significant effect of either the federal or the state LCM ban on 
the number of incidents of mass shootings in California. 

10 
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7. Number of Police Officers Killed in the Line of Duty in 
California 

Koper notes that assault weapons and LCMs are overrepresented in killings 
of police officers. The implication is that a ban would reduce the number of police 
officers killed. The data are shown in Figure 5. 

Figure 5: Police officers killed in line of duty, California, 1973-2015 

1970 1980 1990 2000 2010 2020 
year 

The number of officers killed has been declining since 1973. However, the 
mean before the California LCM ban is 7.5 while the mean after the ban is 4.3. The 
question is whether thjs difference is significant. The test is presented in Table 6 
below. 

Table 6: Police officers killed in the line of duty, California, 1973-2015 

Outcome Variable Coefficient T-ratio P-value 

Police officers killed LCM ban 0.056 0.14 0.89 
Federal LCM ban -0.232 -0.89 0.37 
Trend -0.029 -0.69 0.49 
Percent population 15-29 -0.089 -1.23 0.22 
Crack epidemic 1984-1991 -0.405 -1 .93 0.05 
Income per capita -0.078 -0.35 0.72 
Unemployment rate -0.033 -0.48 0.63 

11 
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Constant 6.453 1.83 0.07 

Notes: negative bino mial model. • p<0.05 

Neither the state ban nor the national ban had any significant effect on the 
number of police officers killed in the line of duty in Californja. 

8. Summary and Conclusions 

From the statistical analysis of the effects of the state and federal LCM bans 
presented above, I conclude that the California LCM acquisition ban had no 
significant effect on violent crime, murder, firearm homicide, the number of people 
killed in mass shootings, the number of incidents of mass shootings, or the number 
of police officers killed in the line of duty. 

Similarly, I find that the federal assault weapons Jaw and its national LCM 
ban had no effect on the Califonua violent crime rate, murder rate, gun murder 
rate, the number of people killed in mass shootings, the number of incidents of 
mass shootings, or the number of police officers killed in the line of duty. 

B. Lawfully Possessed (or Grandfathered) Magazines Over Ten 
Rounds Are Not Commonly Used in Mass Shootings in California, 
So Banning Possession of Such Magazines Will Not Reduce the 
Number or Lethality of Such Incidents 

Unti I the enactment of California Penal Code section 32310( c ), the law did 
not prohibit the possession of LCMs lawfully acquired before January 1, 2000. 
Therefore, an indeterminate but substantial number of gun owners in California 
have owned, and continued to own, what I refer to herein as "pre-acquisition-ban" 
or "grandfathered" LCMs. 

Adding a possession ban to California' s ctment acquisition ban might be 
expected to save lives if it could be shown that grandfathered, pre-acquisition-ban 
LCMs are regularly used in mass shootings and can be shown to be responsible for 
death and injury of Californians. Since magazines over ten rounds in California 
cannot be legally manufactured, sold, transferred, or impo1ted, the only harm they 
represent is their use by their lawful owner in criminal shootings. 7 

As an expert witness in another case (Wiese v. Becerra, E.D. Cal. No. 2:l 7-
cv-00903-WBS-KJN), I conducted a comprehensive study of California mass 

7 This argument also requires the assumption that any possession ban would 
have an appreciable effect on the number of pre-acquisition-ban LCMs used in 
criminal shootings. 

12 
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shooting incidents.8 In doing so, I reviewed the \\ww.massshootingtracker.com 
data set, which represents an exhaustive list of mass shooting incidents, as the site 
defines it.9 From that data set, I found 185 incidents reported for California 
between January 1, 2013 and June 5, 2017. 10 Of these 185 cases, only three could 
be shown to involve the use ofLCMs. 11 Between June 5 and October 30, 2017, 
there were 22 more mass shootinf incidents in California as rep01ted by 
\\ ,, \\ .massshootin~trackt:r.com.1 

I also r~viewed the mass shootin~ cases rep01t_ed in Klar~va~'s R~mpage 
Nation, covenng the years 1966-2016, 1., as well as his declaration m this case 
which includes, in his Appendix B, mass shooting cases for the years 1968-2017. 14 

Klarevas conveniently lists the presence of LCMs in those cases. In addition, I 
have reviewed the cases listed in the Mother Jones data set, which spans the years 
1982-2017, and the Violence Policy Center mass shooting list. 15 

8 Declaration of Carlisle E. Moody in Suppo1t of Plaintiffs ' Motion for 
Issuance of a Temporary Restraining Order and Preliminary Injunction at 4, Weise 
v. Becerra, No. 2: 17-cv-00903-WBS-KJN (June 10, 2017) ("Moody Declaration"). 

9 Massshootingtracker.org defines mass shootings within its database as "a 
single outburst of violence in which four or more people are shot," including the 
perpetrator. Mass Shooting Tracker, \\ ,, \\ .massshootingtracker.org (last visited 
Oct. 25, 2017). 

10 Moody Declaration, supra note 8, at 5. 

11 Id. 

12 Mass Shooting Tracker, https://irn:issshoot i112tracker.on:rldata (last visited 
Oct. 30, 2017) ("MST Data"). 

13 Louis Klarevas, Rampage Nation: Securing America from Mass 
Shootings 71-86 (2016). 

14 Expe1t Report of Dr. Louis Klarevas, Duncan v. Becerra, No. 3:17-cv
O 1017-BEN-JLB (Oct. 6, 2017) ("Klarevas Rep01t"). 

15 Mother Jones, US Mass Shootings, 1982-2017: Data from Mother Jones' 
Investigation, hnp://,\ \\'\\ .motherjones.com/politics/2012/1 '>/mass-shootings
molher-jones-ful I-data/ (last updated Oct. 18, 2017); Violence Policy Center, High
Capadty Ammunition Magazines Are the Common Thread Running Through Most 
Mass Shootings in the United States (July 1, 2017), available at 
http://!!unviolenc~.issuelab.comlresonrce/hi2.h-capacity-ammunition-ma~rnzines-

13 
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From all these data, I have been presented with an accurate picture of the 
California mass shooting incidents since the acquisition ban took effect in 2000. I 
have determined that pre-acquisition-ban LCMs are simply not used in such 
incidents. 

All the California mass shooting incidents involving LCMs since 2000 are 
discussed below. 

1. Analysis of www .massshootingtracker.com Data, 1/1 /2013-
6/5/2017 

6/7/13 Santa Monica, CA: 6 killed including shooter, 4 injured. The 
perpetrator used a .223 rifle which he assembled from pa11s. The paits were legally 
acquired, but the finished rifle was illegal. He was repo1ted to have 40 LCMs with 
him during the incident. The recent construction of the gun and the affie of the 
shooter (23) indicates that he did not use pre-acquisition-ban LCMs.1 It is also 
unlikely that he stored 40 legal LCMs for over 13 years for a rifle that did not 
exist. 

11/3/13 LAX: 1 killed, 4 injured including shooter. The perpetrator, armed 
with what police say was an assault rifle and carrying materials expressing anti
government sentiment, opened fire at Los Angeles International Airport. He killed 
one person before being chased down himself. He was repo1ted to have used 
LCMs. However, at 23 he was too young to legally own pre-acquisition-ban 
LCMs. He was also living out of state before SB 23 was passed. 17 

12/2/15 San Bernardino, CA: 16 killed including both shooters, 22 injured. 
The perpetrators repo1tedly used LCMs. However, the shooters were children or 
living outside the country when SB 23 was passed. Also, an accomplice served as a 

are-l he-common-lhread-ru nn in u-t hrouuh-m os t- mass-shoot in us-i n-lhe-u n i ted
stutes. html . 

16 Samantha Tata, Santa Monica shooter Built Illegal Weapon After Govt 
Denied Him Firearm, NBC Los Angeles (June 14, 2013) 
hnp://\\'\\ ,, .nbclosm12.eles.com/news/ local/San ta-J\.lonica-Shooting-Police-News
Confercnce-\Vatch-Li,e-21149180 l .html 

17 Greg Botelho & Michael Ma1tinez, FBI: 23-Year-Old L.A. Man Is Suspect 
in Airport Shooting that Kills TSA Officer, CNN.com (Nov. 1, 2013), 
http://www.cnn.com/20 13/ l 1/0 l/us/lax-2.unfire/inclex.html?hpt=hp t I . 

14 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 26 of 214



00118
Exhibit 4

Case 3:17-cv-01017-BEN-JLB   Document 50-8   Filed 03/05/18   PageID.4696   Page 118 of
 195

ER001791

straw purchaser. The weapons were acquired in 2011 and 2012, long after the 
passage of SB 23. 18 

Of these tlu·ee incidents, it is a reasonable inference that these incidents did 
not involve pre-acquisition-ban magazines given media repo1is involving: (1) the 
age of the shooter; (2) the illegal assembly of weapons; and/or (3) the illegal 
acquisition of weapons generally from out of state. And in these three incidents, 
the shooter would have ignored or flouted existing California law that already 
prohibits the manufactw-e or import ofLCMs. It is therefore reasonable to infer 
that an additional ban on the possession of such firearm parts would not have 
flllther deterred or prevented the perpetrator from carrying out the shootings. 

2. Analysis of www.massshootingtracker.com Data, 6/6/2017-
10/30/2017 

As of October 30, 2017, there have been 22 mass shootino-s in California 
since June 5, 2017, according to \\ W\\ .masshOL)tinutrncker.com.1'9 News reports 
mention LCMs in only one of these incidents: 

6/14/17 San Francisco, CA: 4 killed including shooter, 2 injured. A United 
Parcel Service worker who killed three of his fellow delivery drivers and then 
himself in San Francisco used a MAC- I 0-style "assault pistol" with a 30-row1d 
magazine that had been stolen in Utah. He also ca1Tied a second handgun that had 
been stolen in Napa, but did not fire it. The shooter also had a black backpack with 
a box of bullets inside, which was recovered along with the guns.20 The LCM used 
in this incident was illegally impo1ted into California. It was not a pre-acquisition
ban LCM. 

Of note is an incident from June 6, 2017, that left tlu·ee dead and one injured 
in Fresno. There, the 30-year-old victim of a home invasion involving multiple 
attackers used an AR-15 rifle to defend himself. 21 Although such a weapon can 

18 Mike McIntire, Weapons in San Bernardino Shootings Were Legally 
Obtained, NY Times (Dec. 3, 2015), https://\\'\\ w.m1imes.com 110 15/1 ~/0..J./m,1 
\\eapons-i11-san-bemardino-shootin2:s-were-le~mllv-obtained.html 

19 MST Data, supra note 12. 

20 Vivian Ho, UPS Shooter in San Francisco Used Stolen Gun with 30-round 
Magazine, S.F. Gate (June 23, 2017), http://w,,,,·.sfgate.comicrime/articlelUPS
shooter-in-San-Francisco-used-stolen-Q.lm-with-1 I '.2434 I 4.php. 

21 Jim Guy, Gunfight at East-central Fresno Home Leaves Three Dead, One 
Wounded, Fresno Bee (June 6, 2017), http://ww\\'.fresnobee.com/ne\\'s/local 'article 
154583549.html. 
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accept an LCM, there is no mention of an LCM in the news rep01ts and the owner 
would have been too young (13) to have purchased a legal LCM before January 1, 
2000. 

3. Analysis of Remaining Mass Shooting Incidents in 
California Since 2000 

1/30/2006 Goleta Postal Shooting, Goleta, CA: 6 killed. Jennifer San 
Marco purchased the firearm, a 9 mm Smith &Wesson model 915 handgun 
equipped with a 15-round magazine, from a pawn shop in Grants, NM in 2005.22 

The magazine was then illegally imported into California. lt was not a pre
acquisition-ban magazine. 

12/24/2008 Christmas Party Killings, Covina, CA: 9 killed. Bruce Jeffrey 
Pardo, dressed as Santa Clause invaded a Cru:istrnas party at his former in-laws ' 
house. He used four, 13-round capacity handguns and a homemade flamethrower. 
Police found five empty boxes for semiautomatic handguns at his house.23 The 
empty boxes indicate that the pistols were probably newly acquired and were 
therefore not likely to be fitted with pre-acquisition-ban LCMs. 

1/27/2009 Los Angeles, CA: 6 killed. Ervin Lupoe killed his wife and five 
children in their home and then killed himself. No LCMs were used.24 

3/21/2009 Oakland, CA: 4 killed. Lovelle Mixon, 26, killed two motorcycle 
police officers with a semiautomatic handgun after a traffic stop, then fled to his 
sister's apartment where he had stored a SKS carbine. He kilJed two police officers 
with the carbine. Mixon was on parole after serving prison time for armed robbery, 
thereby in possession of fireanns illegally. Although the SKS carbine can acce~t 
box magazines of any size, the standard configuration is a l 0-round magazine. 5 In 
any case, Mixon was 16 years old in 1999, making it unlikely that he owned pre
acquisition-ban LCMs. 

22 Associated Press, Postal Killer Believed She Was Target of a Plot, 
NBCNews.com (Feb. 3, 2006), htlp:;/w\\\\ .nbcne,, s.comlidf J l l 679~0/,.:;. WtE 1 
fGhSYUk. 

23 Wikipedia.com, Covina Massacre (last updated Oct. 29, 2017), 
https://en. \\~ikipedia.on.!:/\\ iki/Covina massacre. 

24 Klarevas Report, supra note I 4, App. B at 3. 

25 Wikipedia.com, SKS (last updated Oct. 28, 2017), https://en.wikipedia. 
orn./wiki/SKS. 
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10/12/2011 Seal Beach Shootings, Seal Beach, CA: 8 killed. Scott Dekraai 
invaded the Salon Meritage hair salon ca11"ying two semiautomatic pistols and a 
revolver. No LCMs were used.26 

4/2/2012 Oikos University Killings, Oakland, CA: 7 killed. One L. Goh 
opened fire on the campus of Oikos University using a semiautomatic handgun and 
four IO-round magazines. No LCMs were used.27 

2/20/2012 Alturas Tribal Shootings, Alturas, CA: 4 killed . Cherie Rhodes 
opened fire during an eviction hearing at the Cederville Rancheria tribal 
headqua1ters. She was am1ed with a 9-mm handgun and a knife. 28 No LCMs were 
used. 

5/23/2014 Isla Vista Mass Murder, Isla Vista/Santa Barbara, CA: 6 
killed . Elliot Rodger, 22, used tlu·ee handguns, all legally purchased in California, 
all with 10-round magazines. Another 41 loaded 10-round magazines were found 
with his body in his car. No LCMs were used. 29 

4/18/2017 Fresno Downtown Shooting, Fresno, CA: 3 killed. Kori Ali 
Muhammad, 39, opened fire walking along a street in downtown Fresno, killing 
three people randomly in an alleged hate crime prior to being apprehended by 
police. Over the span of about a minute, Muhammad fired 16 bullets from a .357-
caliber revolver over several blocks, killing three white men at random, police said. 
When he was finally stopped by officers, he acknowledged he was a wanted man.30 

No LCMs were used. 

26 Klarevas Rep01i, supra note 14, App.Bat 3. 

21 Id. 

2s Id. 

29 Sassy Dombourian, Elisha Fieldstadt & Zaya Taylor, California Gunman 
Still Had Hundreds of Rounds: Sheriff, NBC News (May 24, 2014). 
https://w\\'\\ .nbcne,, s.comlstor\ line/isl a-vista-rampage/cal i fomia-2.unman-sti 11-
had-hundreds-rounds-sheriff-n 113961 

30 Matthew Haag, Gunman, Thought to Be Targeting Whites, Kills 3 in 
Fresno, Police Say, N.Y. Times (April 18, 2017), https://w\vw. nvti mes.com' 
2017 /Q .. +/ 18/us/fresno-shooting-rampage-kori-ali-muhammad.html? r=O. 
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4. Summary and Conclusions 

Thus, after reviewing over 200 mass shooting incidents in California since 
January 1, 2000, I find that: (1) large capacity magazines were known to be used in 
only six cases and might have been used in two more; and (2) of the eight cases in 
which LCMs were, or could have been used, the characteristics of the shooter (age, 
residence, time of acquisition, etc.) make it extremely unlikely that pre-acquisition
ban LCMs were used in any of these incidents. 

In summary, there is no evidence that legally possessed, pre-acquisition-ban 
LCMs were involved in any in mass shooting incident in California since 2000. 1t 
is thus my professional opinion that pre-acquisition-ban LCMs present no 
significant danger to the citizens of California and a possession ban would have no 
effect other than turning a large number oflaw-abiding citizens into criminals. 

C. The Washington Post Report on LCMs Recovered by Law 
Enforcement in Virginia Does Not Show that the Federal Ban Had 
Any Effect on Murders or Gun Homicides 

As Koper's expe1t report notes, in 2011 the Washington Post published the 
results of its study of a little-known database on weapons recovered by local law 
enforcement officers in Virginia.31 The Criminal Firearms Clearinghouse, 
maintained by the Virginia State Police, contains detailed infonnation regarding 
"all :firearms seized, forfeited, found or otherwise coming into the possession of 
any state or local law-enforcement agency of the Commonwealth [ofVirginia] 
which are believed to have been used in the commission of a crime." 32 It includes 
information on the circumstances of each firearm 's recovery and each firearm's 
physical characteristics, including magazine capacity. 

The Washington Post study found that, " [t]he number of guns with high
capacity magazines seized by Virginia police dropped during a decade-long federal 
prohibition on assault weapons, but the rate has rebounded sharply since the ban 

31 Expe1t Repo1t of Dr. S. Clu·istopher Koper at 18-19 & n.22, Duncan v. 
Becerra, No. 3: 17-cv-01017-BEN-JLB (Oct. 6, 2017) ("Koper Repo1i"); David S. 
Fallis & James V. Grimaldi, Va. Date Show Drop in Criminal Firepower During 
Assault Gun Ban, Wash. Post (Jan. 23, 2011 ), available at 
http:/!,\ W\\ .washin!!tonpost. com/,\p-
dYn1content/article/20 I 1/0 I /'12/ AR"O 11012203-lS., .lnml. 

32 Virginia State Police, Firearms Transaction Center (FTC) , Crim. Jus. 
Info. Servs. (CITS) Div. Newsletter 1, July 2013, available at 
http://\,·ww.\sp.state.va.us/do\\ nloads/CJJS Ne\',sletters/C J1S-Newsletter-J ulv-
1013 .pdf. 
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was lifted in late 2004 .. .. "33 This, according to Koper, implies that the federal ban 
was effective in reducing the number of LCMs used by criminals. "Maybe the 
federal ban was finally starting to make a dent in the market by the time it ended," 
the Washington Post reported Koper as claiming.34 

Garen Wi.ntemute, head of the Violence Prevention Research Program at the 
University of California at Davis, was also quoted as saying "[t]he pattern in 
Virginia 'may be a pivotal piece of evidence' that the assault weapons ban 
eventually had an impact on the proliferation of high-capacity magazines on the 
streets." He continued: 

"Many people, me included, were skeptical about the chances that the 
magazine ban would make a difference back in 1994" . . .. "But what 
I am seeing here is that after a few years' lag time the prevalence of 
high-capacity magazines was declining. The increase since the ban's 
repeal is quite striking."35 

Wintemute's comment about the "striking" increase ofLCMs recovered in 
Virginia since the lapse of the federal ban is somewhat alarming. Did thls 
"striking" increase in LCM use by criminals increase homicide in Virginia? The 
proportion of recovered firearms in the Criminal Firearms Clearinghouse with 
magazine capacity greater than 10 is shown in Figure 6 along with the 
cotTesponding murder and gun murder rate for Virginia from 1993 to 20 J 3. 36 

33 Fallis, supra note 30, at l . 

34 Id. 

3s Id. 

36 Murder data is taken from the Uniform Crime Repo1ts. Gun homicide is 
taken from the CDC Wonder data base. 
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Figure 6: Proportion of crime guns with LCMs and homicide in Virginia 
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The proportion of crime guns with LCMs initially rose from 1994-1997, the 
fu·st three years of the federal ban, then declined steadily to 2004, only to rise again 
after the ban was lifted. On the other hand, the murder rate and the gun homicide 
rate in Virginia have both declined steadily, revealing no apparent connection 
between gun homicides and the use of LCM's by criminals. 

This observation can be tested by regressing the Virginia gun homicide rate 
and overall murder rate on the propo11ion of crime guns with LCMs and a trend 
term for 1993-2013. Because the time series could be a random walk, which could 
lead to a spurious regression, I also used first differences. The results are repo11ed 
below. 

Table 7: Proportion of crime guns with LCMs and homicide in Virginia 

Variable 

Gun homicide rate 

with trend 

Percent 
LCM 

Coeff 

-0. l 09 

-0.008 

T-ratio 

-2.54** 

-0.03 

20 

Trend Autocorrelation 

Coeff T-ratio Rho T-ratio 

0.713 5.15*** 

-0.151 -6.53*** 0.417 1.78* 
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First differences -0.027 -0.07 -0.158 -1.23 -0.552 -2.56** 

Log gun homicide rate -0.028 -3.03*** 0.694 4.52*** 

with trend -0.006 -1.03 -0.033 -6.86*** 0.299 1.21 

First differences -0.006 -0.67 -0.037 -1.26 -0.593 -2.58** 

Murder rate -0.140 -2.48** 0.774 
6.03*** 

with trend -0.021 -0.67 -0.217 -8.49*** 0.583 2.79** 

First differences -0.004 -0.12 -0.221 -1.83* -0.411 - 1.87* 

Log murder rate -0.027 -2.91 *** 0.744 4.96*** 

with trend 0.000 -0.06 -0.036 -8.86*** 0.480 
2.16** 

First differences 0.006 0. 10 -0.039 -1.84* -0.459 -2.03* 

Gun murders -0.021 -3.03*** 

with trend -0.007 -1.20 -0.021 -4.73*** 

Murders -0.019 -2.78*** 

with trend -0.001 -0.16 -0.024 -6.33*** 

Notes: *** significant at .0 I, ** significant at .05, * significant at . I 0, two-tailed. Percent LCM is the proportion of 
Virginia crime guns with LCMs. In the first difference model, the trend is estimated by the intercept. Gun murders 
and murders are estimated using a negative binomial model. See Appendix 2 for details. 

If I omit the trend, the estimated coefficient on the propottion of LCMs is 
negative and highly significant, reflecting the fact that crime in Virginia continued 
its decJ ine while the prop01tion of crime guns with LCMs increased substantially. 37 

37 Table 7 also repo1ts the Breusch-Godfrey test for autocorrelation. The 
regressions in levels show significant positive serial correlation, except for the log 
of the gm1 homicide rate, indicating that the t-ratios are likely to be overstated in 
those cases. In first differences, the serial correlation is negative, indicating that the 
t-ratios are underestimated. We estimated the regression in both levels and first 
differences because unit root tests were inconclusive. 
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However, when I include the trend, which is negative and highly significant, the 
prop01tion ofLCMs is never significant. 

Using a negative binomial model, appropriate for count data, I also regressed 
the number of gun homicides and murders in Virginia on the LCM prop01tion and 
a trend. The results are the same. There is no relationship between the proportion 
of crime guns with LCMs and either the number of murders or the number of gun 
homicides. (See Appendix 2 for complete results.) 

There is no relationship between the number of public shooting victims and 
the propo1tion ofLCMs because Virginia had only one such event, the Virginia 
Tech shooting in 2007, in which the shooter used both standard- and large
capacity magazines holding IO and 15 rounds. 

I conclude that, using data from the Virginia Fireanns Clearinghouse, which 
counts the number of confiscated crime guns with LCMs, I am unable to find any 
effect ofLCMs or the LCM ban on murders or gun homicides. More criminals 
using more guns with LCMs apparently do not cause more homicides. LCMs 
appear to have nothing to do with homicide. 
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VIII. APPENDIX AND ATTACHMENT 

Attached as Appendix 1 is a true and correct copy of the complete output of 
the Stata program used to generate the results reported in Section VI.A. above. 

Attached as Appendix 2 is a true and correct copy of the complete output of 
the Stata program used to generate the results reported in Section VI.C above. 

Attached at Exhibit 1 and made a part of this report is a copy of my 
curriculum vitae, including a list of all my published works from the last ten years. 

IX. CONCLUSION 

Based on the findings listed above, it is my opinion that the California 
acquisition ban on LCMs has had no significant effect on the California murder 
rate, gun homicide rate, the number of people killed in mass shootings, the number 
of incidents of mass shootings, or the number of police officers killed in the line of 
duty. 

Similarly, I find that the federal assault weapons law and its national LCM 
ban had no effect on the California violent crime rate, murder rate, gun murder 
rate, the number of people killed in mass shootings, the number of incidents of 
mass shootings, or the number of police officers killed in the line of duty. 

The ineffectiveness of the acquisition ban is not due to the fact that 
possession of LCMs was not prohibited. A comprehensive examination of the 
incidents of mass shootings indicates that no grandfathered, pre-acquisition-ban 
LCMs have been used in any mass shootings in California. 

It is thus my professional opinion that California's acquisition ban has not 
and will not, even when paired with a possession ban, result in any statistically 
significant reduction in the number or lethality of mass shooting incidents in 
California or violent crime rates in general. 

Dated: November 2, 2017 
Dr. Carlisle E. Moo 
William & Mary 
Tyler Hall, Roo 336 
300 James Blair Dr. 
Williamsburg, VA 
(757) 221-2373 
cemood@wrn.edu 
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THE HISTORY OF FIREARM MAGAZINES AND MAGAZINE .•. , 78 Alb. L. Rev. 849 

78 Alb. L. Rev. 849 

Albany Law Review 
20 14-20 15 

Symposium: A Loaded Debate: The R ight to Keep and Bear A rms in the Twen ty-Fi rst 
Century 
Article 

David B. Kopel "1 

Copyright (c) 20 15 A lbany Law School: David B. Kopel 

*849 THE HISTORY OF FIREARM MAGAZINES 
AND MAGAZINE PROHIBITIONS 

I. INTRODUCTION 

In recent years, the prohibition of firearms magazines has become an important 
topic of law and policy debate. This article details the history of magazines 
and of magazine prohibition. The article then applies the historical facts to 
the methodologies of leading cases that have looked to history to analyze the 
constitutionality of gun control laws. 

Because ten rounds is an oft-proposed figure for magazine bans, Part II of the 
article provides the story of such magazines from the sixteenth century onward. 
Although some people think that multi-shot guns did not appear until Samuel Colt 
invented the revolver in the 1830s, multi-shot guns predate Colonel Colt by over 

two centuries. 1 

Especially because the Supreme Court's decision in District of Columbia v. Heller 2 

considers whether arms are "in common use" and are "typically possessed by law-

abiding citizens for lawful purposes," 3 the article also pays attention to whether 
and when particular guns and their magazines achieved mass-market success in the 
United States. The first time a rifle with more than ten rounds of ammunition did 

so was in 1866, 4 and the first time a *850 handgun did so was in 1935. 5 

The detailed history of various firearms and their magazines stops in 1979--a year 
which is somewhat ancient in terms of the current gun control debate. Back in 1979, 

WESTLAW CD 2018 Thomson ReuLus No r:<1,m tu orini, 1.:11 U S Governrnenl Works 
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revolvers still far outsold semiautomatic handguns. 6 No one was trying to ban so

called assault weapons, 7 although such guns were already well established in the 

market. 8 

For the post-1979 period, Part II briefly explains how technological improvements 
in recent decades have fostered the continuing popularity of magazines holding 
more than ten rounds 

Part III of the article describes the history of magazine prohibition in the United 
States. Such prohibitions are of recent vintage, with an important exception: during 
prohibition, Michigan, Rhode Island, and the District of Columbia banned some 
arms that could hold more than a certain number of rounds; Ohio required a 

special license for such guns. 9 The Michigan and Rhode Island bans were repealed 
decades ago; the Ohio licensing law was repealed in 2014, having previously 

been modified and interpreted so that it banned no magazines. 10 The District of 

Columbia ban, however, remains in force today, with some revisions. 11 

The Supreme Court's Second Amendment decisions in District of Columbia v. 

Heller and McDonald v. Chicago 12 paid careful *851 attention to history. Several 
post- Heller lower court opinions in Second Amendment cases have also examined 
history as part of their consideration of the constitutionality of gun control statutes. 
Part IV of this article examines the legality of magazine bans according to the 
various historical standards that courts have employed. 

II. THE IDSTORY OF MAGAZINES HOLDING MORE THAN TEN 
ROUNDS 

In District of Columbia v. Heller, the Supreme Court ruled that the District 
of Columbia's handgun ban was unconstitutional partly because handguns are 

in "common use." 13 The Second Amendment protects arms that are "typically 

possessed by law-abiding citizens for lawful purposes." 14 

Magazines of more than ten rounds are older than the United States. 15 Box 

magazines date from 1862. 16 In terms of large-scale commercial success, rifle 
magazines of more than ten rounds had become popular by the time the Fourteenth 

Amendment was being ratified. 17 Handgun magazines of more than ten rounds 

would become popular in the 1930s. 18 

WESTLAW © 20 18 Thomson Reuters. No claim lo oriyi11o1I U.S Government Works 2 
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A. Why Co11sumers Have Always Sought to Avoid Havi11g to Reload During 
Defe11sive Gm, Use 

When a firearm being used for defense is out of ammunition, the defender no 
longer has a functional firearm. The Second Amendment, of course, guarantees the 

right to an operable firearm. 19 As the Heller Court explained, the Council of the 
District of Columbia could not require that lawfully-possessed guns be kept in an 
inoperable status (locked or disassembled) in the home, because doing so negates 

their utility with respect to "the core lawful purpose of self-defense." 20 

When the defender is reloading, the defender is especially vulnerable to attack. 
When ammunition is low but not exhausted (e.g., two or three rounds remaining), 
that may be insufficient to *852 deter or control the threat, especially if the threat 
is posed by more than one criminal. If the victim is attacked by a gang of four 
large people, and a few shots cause the attackers to pause, the victim needs enough 
reserve ammunition in the firearm to make the attackers worry that even if they 
rush the victim all at once, the victim will have enough ammunition to knock each 
attacker down. When guns are fired defensively, it is unusual for a single hit to 
immediately disable an attacker. 

Accordingly, from the outset of firearms manufacturing, one constant goal has 
been to design firearms able to fire more rounds without reloading. 

To this end, manufacturers have experimented with various designs of firearms 
and magazines for centuries. While not all of these experiments were successful in 
terms of mass sales, they indicated the directions where firearms development was 
proceeding. The first experiments to gain widespread commercial success in the 
United States came around the middle of the nineteenth century. 

B. Magazi11es of Greater tha11 Te11 Ro1111ds al'e More tl,a11 Four H1111dred Years Old 

The first known firearm that was able to fire more than ten rounds without 
reloading was a sixteen-shooter created around 1580, using "superposed" loads 

(each round stacked on top of the other). 21 Multi-shot guns continued to develop 

in the next two centuries, with such guns first issued to the British army in 1658. 22 

One early design was the eleven-round "Defence Gun," patented in 1718 by lawyer 

WESTLAW (f) 2018 Thomson ReulPrs No claim to original US Governnienl Works. 3 
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and inventor James Puckle. 23 It used eleven preloaded cylinders; each pull of the 

trigger fired one cylinder. 24 

As with First Amendment technology (such as televisions or websites), the Second 

Amendment is not limited to the technology that existed in 1791. 25 The Heller 

Court properly described such an asserted limit as "bordering on the frivolous." 26 

But even if Heller *853 had created such a rule, magazines of more than ten rounds 
are older than the Second Amendment. 

At the time that the Second Amendment was being ratified, the state of the art 
for multi-shot guns was the Girandoni air rifle, with a twenty-two-shot magazine 

capacity. 27 Meriwether Lewis carried a Girandoni on the Lewis and Clark 

expedition. 28 At the time, air guns were ballistically equal to powder guns in terms 

of bullet size and velocity. 29 The .46 and .49 caliber Girandoni rifles were invented 

around 1779 for use in European annies and were employed by elite units. 30 One 

shot could penetrate a one-inch thick wood plank or take down an elk. 31 

C. The Ni11etee11tl, Century Saw Broad Commercitil Success Jo,· Magazi11es 
Holdi11g More tl,a11 Te,, Rou11ds 

Firearm technology progressed rapidly in the 1800s. Manufacturers were 
constantly attempting to produce reliable firearms with greater ammunition 
capacities for consumers. One notable step came in 1821 with the introduction of 
the Jennings multi-shot flintlock rifle, which, borrowing the superposed projectile 

design from centuries before, could fire twelve shots before reloading. 32 

Around the same time, pistol technology also advanced to permit more than 
ten shots being fired without reloading. "Pepperbox" *854 pistols began to be 

produced in America in the 1830s. 33 These pistols had multiple barrels that 

would fire sequentially. 34 While the most common configurations were five or 

six shots, 35 some models had twelve independently-firing barrels, 36 and there 

were even models with eighteen or twenty-four independently-firing barrels. 37 

Pepperboxes were commercially successful and it took a number of years for 
Samuel Colt's revolvers (also invented in the 1830s) to surpass them in the 

marketplace. 38 
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The 1830s through the 1850s saw a number of different firearm designs intended 
to increase ammunition capacity. In 1838, the Bennett and Haviland Rifle was 
invented; it was a rifle version of the pepperbox, with twelve individual chambers 

that were manually rotated after each shot. 39 This would bring a new chamber, 

preloaded with powder and shot, into the breach, ready to be fired. 40 Alexander 
Hall and Colonel Parry W. Porter each created rifles with capacities greater than 

ten in the 1850s. 41 Hall's design had a fifteen-shot rotating cylinder (similar to a 

revolver), while Porter's design used a thirty-eight-shot canister magazine. 42 

The great breakthrough, however, began with a collaboration of Daniel Wesson 
(of Smith and Wesson) and Oliver Winchester. They produced the fust metallic 
cartridge--containing the gunpowder, primer, and ammunition in a metallic 

case similar to modem ammunition. 43 Furthermore, they invented a firearms 
mechanism that was well suited to the new metallic cartridge: the lever *855 

action. 44 Their company, the Volcanic Repeating Arms Company, introduced the 

lever action rifle in 1855. 45 This rifle had up to a thirty-round tubular magazine 
under the barrel that was operated by manipulating a lever on the bottom of the 

stock. 46 The lever-action allowed a shooter to quickly expel spent cartridges and 

ready the firearm for additional shots. 47 An 1859 advertisement bragged that the 

guns could be loaded and fire thirty shots in less than a minute. 48 In 1862, the 
Volcanic evolved into the sixteen-round Henry lever action rifle, lauded for its 

defensive utility. 49 

The Henry rifle further evolved into the Winchester repeating rifle, and the 
market for these firearms greatly expanded with the first gun produced under 

the Winchester name. 50 Winchester touted the Model 1866 for defense against 

"sudden attack either from robbers or Indians." 51 According to advertising, the 

M 1866 "can ... be fired thirty times a minute," 5'.! or with seventeen in the magazine 

and one in the chamber, "eighteen charges, which can be fired in nine seconds." 53 

The gun was a particularly big seller in the American West. 54 There were over 

170,000 Model 1866s produced. 55 

Next came the Winchester M1873, "(t)he gun that won the West." 56 The 
Winchester Ml873 and then the M1892 were lever actions holding ten to eleven 

rounds in tubular magazines. 57 There were over 720,000 copies of the Winchester 

1873 made from 1873 to *856 1919. 58 Over a million of the M 1892 were 
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manufactured from 1892 to 1941. 59 The Italian company Uberti, which specializes 
in high-quality reproductions of western firearms, produces reproductions of all of 

the above Winchesters today. 60 Another iconic rifle of the latter nineteenth century 

was the pump action Colt Lightning rifle, with a fifteen-round capacity. 61 

Manufactured in Maine, the Evans Repeating Rifle came on the market in 1873. 62 

The innovative rotary helical magazine in the buttstock held thirty-four rounds. 63 

It was commercially successful for a while, although not at Winchester's or Colt's 

levels. Over 12,000 copies were produced. 64 

Meanwhile, the first handgun to use a detachable box magazine was the ten-round 

Jarre harmonica pistol, patented in 1862. 65 In the 1890s, the box magazine would 

become common for handguns. 66 

Pin-fire revolvers with capacities of up to twenty or twenty-one entered the market 

in the 1850s; 67 they were produced for the next half-century, but were significantly 

more popular in Europe than in America. 68 For revolvers with other firing 

mechanisms, there were some models with more than seventeen rounds. 69 The 
twenty-round Josselyn belt-fed chain pistol was introduced in 1866, and various 

other chain pistols had even greater capacity. 7° Chain pistols did not win much 
market share, perhaps in part because the large *857 dangling chain was such an 

impediment to carrying the gun. 71 

The semiautomatic firearm and its detachable box magazine were invented before 
the turn of the century. It was the latest success in the centuries-old effort to 
improve the reliability and capacity of multi-shot guns. 

In 1896, Germany's Mauser introduced the C96 "broomhandle" pistol, which 
remained in production until the late 1930s, selling nearly a million to civilians 

worldwide. 72 The most common configuration was in ten-round capacity, but 

there were a variety of models with capacities as low as six or as high as twenty. 73 

The latter was the Cone Hammer pistol, with twenty-round box magazine. 74 

The Luger semiautomatic pistol was brought to the market in 1899 (although it is 

commonly known as the " 1900"). 75 Through many variants, it was very popular 
for both civilians and the military markets, and remained in production for nearly 
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a century. 76 The most common magazines were seven or eight rounds, but there 

was also a thirty-two-round drum magazine. 77 

D. Ma11ufacturers i11 the Twe11tieth Ce11t11ry Co11ti1111ed the Tre11d of I11creasi11g 
Amn11111itio11 Capacity a11d Reliability for Civilia11 Firearms. 

The twentieth century saw improvements on the designs pioneered in the 1800s and 
expanding popularity for firearms with more than ten rounds. 

*858 Since the late 1890s, the Savage Arms Company has been one of the classic 

American firearms manufacturers. 78 In 1911, the company introduced their bolt
action Model 1911 , a twenty-shot repeater with a tubular magazine in .22 short 

caliber. 79 The rifle was popular for boys and for shooting galleries. 80 

By the 1930s, American manufacturers such as Remington, Marlin, and 

Winchester were producing many tubular magazine rifles in .22 caliber. 81 These 
firearms are classic rifles for "plinking" (casual target shooting), especially popular 
for young people. Based on firearms catalogues from 1936 to 1971, there are over 
twenty such firearms models from major American manufacturers with magazines 

of sixteen to thirty rounds in one or more of the calibers. 82 

In 1927, the Auto Ordinance Company introduced their *859 semiautomatic rifle 

that used thirty-round magazines. 83 These rifles are still in production today. 84 

The M-1 carbine was invented for the citizen solider of World War II. 85 

Thereafter, the M-1 carbine became and has remained a popular rifle for civilians 

in America. 86 The U.S. government's Civilian Marksmanship Program, created 
by Congress, put nearly a quarter million of these guns into the hands of law-

abiding American citizens starting in 1963, at steeply-discounted prices. 87 Partly 
using surplus government parts, the Plainfield Machine Company, Iver Johnson, 
and more than a dozen other companies cumulatively manufactured over 200,000 

for the civilian market, starting in the late 1950s. 88 The standard magazines are 

fifteen and thirty rounds. 89 

The most popular rifle in American history is the AR-15 platform, a semiautomatic 

rifle with standard magazines of twenty or thirty rounds. 90 The AR-15 was 
brought to the market in 1963, with a *860 then-standard magazine of twenty; 
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the thirty-round standard magazine was developed a few years later. 91 The 1994 

Supreme Court case Staples v. United States 92 described the AR-I 5 as "the civilian 
version of the military's M-16 rifle," and noted that many parts are interchangeable 

between the two guns. 93 The crucial distinction, explained the Court, is that 
the AR-IS is like all other semiautomatic firearms in that it can fire "only one 

shot with each pull of the trigger." 94 The Court pointed out that semiautomatic 

firearms "traditionally have been widely accepted as lawful possessions." 95 So 
legally speaking, the semiautomatic AR-15 is the opposite of the M-16 machine 
gun: "[C]ertain categories of guns--no doubt including the machineguns, sawed-
off shotguns, and artillery pieces that Congress has subjected to regulation--.. . 
have the same quasi-suspect character we attributed to owning hand grenades ... . 
But ... guns falling outside those categories traditionally have been widely accepted 

as lawful possessions .... " 96 

By 1969, the AR-15 faced competition from the Armalite-180 (twenty-round 
optional magazine), the J&R 68 carbine (thirty rounds), and the Eagle Apache 

carbine (thirty rounds). 97 

Springfield Armory brought out the MIA semiautomatic rifle in 1974, with a 

twenty-round detachable box magazine. 98 The next year, the R uger Mini-14 rifle 
was introduced, with manufacturer-supplied standard five, ten, or twenty-round 

detachable magazines. 99 Both the MIA and the Mini-14 are very popular to this 
day. 100 

*861 By 1979, all of the above guns were challenged in the American market 
by high-quality European imports such as the Belgian FN-F AL Competition 
rifle (optional twenty-round magazine), the German Heckler & Koch HK-91 and 
HK-93 rifles (twenty rounds), the Swiss SIG AMT rifle (twenty rounds), and the 

Finnish Valmet M-71S rifle (thirty rounds). IOI 

Citizen fuearms with detachable magazines holding more than ten rounds were not 

limited to rifles, however. In 1935, Browning introduced the Hi-Power pistol. 102 

This handgun was sold with a thirteen-round detachable magazine and is still in 

production. 1 OJ 

In Europe, more so than in America, Browning had to compete against the Spanish 

Gabilondo twenty-round Plus Ultra, introduced in 1925. 104 Spain's Arostegui, 
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Eulogio brought out the Azul--a semiautomatic with standard magazines of ten, 

twenty and thirty-- in 1935. 105 

Browning's first notable American competition came with the 1964 introduction of 
the Plainfield Machine Company's "Enforcer," a pistol version of the Ml carbine 

with a thirty-round magazine. 106 

A tremendous commercial success was the Beretta model 92, a nine millimeter 

pistol with a sixteen-round magazine, which entered the market in 1976. 107 

In various configurations (currently the Beretta 92F) the Beretta is one of the 

most popular of all modern handguns. 108 Browning introduced another popular 

handgun in 1977, the fourteen-round BDA (Browning Double Action). 109 Also 
coming on the market at this time were European handguns such as Austria's 
L.E.S. P-18 (eighteen rounds) and *862 Germany's Heckler & Koch VP 70Z (also 

eighteen rounds). 110 

E. Magazi11es After 1979 

We end this story in 1979, when Jimmy Carter was President, 111 the Bee Gees 

bestrode the AM radio Top 40, 112 Gaston Glock was manufacturing curtain rods 

in his garage, 113 Americans were watching Love Boat on broadcast television, 114 

and people on the cutting edge of technology were adopting VisiCalc, the first 

spreadsheet program, run from huge floppy discs. 115 

Long before 1979, magazines of more than ten rounds had been well established in 
the mainstream of American gun ownership. Indeed, they had been so established 
before almost everyone alive in 1979 was born. 

After 1979, technological improvements continued to foster tht: popularity of 
magazines holding more than ten rounds. First of all, there were improvements 
across the board in manufacturing, so that magazine springs became more reliable, 
particularly for magazines holding up to thirty rounds. This greatly reduced the 
risk of a misfeed. Reliability was also enhanced by improvements in shaping the 
magazines' "lips" --the angled wings at the top of the magazine which guide the next 

round of ammunition into the firing chamber. 116 
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Magazines of all sizes benefited from increasing use of plastic polymers in 

manufacturing. 117 Today, many magazine walls are *863 made from plastic, 
rather than metal. Closer tolerances in manufacturing, lower costs, and increased 
durability have all improved magazine quality and reliability. 

Likewise, the vast majority of magazines today have a removable baseplate (also 

known as a "foot plate"). 118 Removal of the baseplate allows the magazine to 
be disassembled for cleaning (e.g., removal of gunpowder residue) or repair (e.g., 

replacing a worn-out spring). 119 The existence of a removable baseplate also makes 

it possible for consumers to add after-market extenders to a magazine. 120 These 
extenders may simply increase the grip length (to better fit a particular consumer's 

hands), and they may also increase capacity by one, two, or three rounds. 121 Thus, 
a consumer with a ten-round factory magazine can add a two-rounder extender to 
create a twelve-round magazine. 

Most importantly, the double-stack magazine was perfected. In some box 

magazines, the ammunition is contained in a single column. 122 In the double-stack 

magazine, there are two columns of ammunition, side-by-side and touching. 123 

When the gun is used, the magazine will first reload a round from column A, then 

a round from column B, then from column A, and so on. 124 

The practical effect is this: for a handgun, a single stack magazine of seventeen 
rounds would stick out far below the bottom of the grip, making the gun unwieldy 
for carrying and holstering. With a double-stack configuration, a seventeen-round 
magazine can fit inside a standard full-sized handgun grip. The practical limitation 
of grip size (the size of the human hand) means that relatively larger capacity 
magazines are possible for relatively smaller cartridges. Thus, a double-stack 
magazine for the midsize nine millimeter round might hold up to twenty or twenty
one rounds, whereas a double-stack for the thicker .45 ACP cartridge would hold 
*864 no more than fifteen. 

III. THE lllSTORY OF AMMUNITION CAPACITY BANS 

An important factor in the consideration of the constitutionality of firearms 
laws is whether they are traditional and longstanding. For example, the Heller 
Court pointed out that "[f]ew laws in the history of our Nation have come close 

to the severe restriction of the District's handgun ban." 125 The handgun ban 
was contrasted with "longstanding" guns controls, such as those prohibiting gun 

WESTLAW f l018 'Thomson Reule1~. No claim le, ong1n·1l US Government Worl-.s 10 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 46 of 214



00304

Exhibit 12

Case 3:17-cv-01017-BEN-JLB   Document 50-10   Filed 03/05/18   PageID.4882   Page 31 of
 121

ER001811

THE HISTORY OF FIREARM MAGAZINES AND MAGAZINE ... , 78 Alb. L. Rev. 849 

possession by felons or the mentally ill. 126 Following Heller, the Tenth Circuit 
has explained that Second Amendment cases must consider "the rarity of state 

enactments in determining whether they are constitutionally permissible." 127 

At the time the Second Amendment was adopted, there were no laws restricting 
ammunition capacity. This was not because all guns were single-shot. As detailed 
above, multi-shot guns predate the Second Amendment by about two hundred 
years, and Lewis and Clark carried a powerful twenty-two-round gun on their 

famous expedition. 128 

The first laws that restricted magazine capacity were enacted during the prohibition 
era, nearly a century and a half after the Second Amendment was adopted, and over 
half a century after the adoption of the Fourteenth Amendment. In 1927, Michigan 
prohibited "any machine gun or firearm which can be fired more than sixteen times 

without reloading." 129 Also in 1927, Rhode Island banned "any weapon which 

shoots more than twelve shots semi-automatically without re-loading." 130 

The Michigan ban was repealed in 1959. 131 That same year, the *865 Rhode 
Island law was changed to fourteen shots, and .22 caliber rimfire guns were 

excluded. 132 The Rhode Island ammunition capacity law was fully repealed in 

1975. 133 

The two statutes applied only to fiream1s, with Rhode Island only for 
semiautomatics. Neither statute covered a magazine that was not inserted in a 
firearm. 

In 1933, Ohio began requiring a special permit for the possession or sale of a 
semiautomatic firearm with an ammunition capacity of greater than eighteen 

rounds. 134 In 1971, during a recodification of the state criminal code, an exemption 
for .22 caliber was added, and for other calibers the limit was raised to thirty-two 

or more rounds. 135 

Significantly, the Ohio statute was interpreted to not ban the sale of any magazine 
or any gun, but to forbid the simultaneous purchase of a magazine and a 

compatible gun. 136 (Of course purchase was allowed if one has the special 

permit.) 137 With or without the permit, one could buy a sixty-round magazine in 

Ohio. 138 The licensing law was fully repealed in 2014. 139 
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*866 The only longstanding statute banning magazines is found in the District 
of Columbia. In 1932, Congress passed a District of Columbia law prohibiting 
the possession of a firearm that "shoots automatically or semiautomatically more 

than twelve shots without reloading." 140 In contrast, when Congress enacted the 
National Firearms Act of 1934 to impose stringent regulations on machine guns, it 

chose to impose no restrictions on magazines. 141 When the District of Columbia 

achieved home rule in 1975, 142 the district council did not choose to repeal the 
law but instead promptly enacted the bans on handguns and on self-defense with 

any gun in the home, 143 which were later ruled unconstitutional by the Supreme 

Court in Hefler. 144 The District of Columbia interpreted the magazine law so 

that it outlawed all detachable magazines and all semiautomatic handguns. 145 The 
District stands alone in its historical restriction of magazines. 

The only widespread restriction on magazine capacity came in 1994 when Congress 

enacted a ban on new magazines holding more than ten rounds. 146 The law was 

in effect until 2004, at which point Congress allowed it to sunset. 147 The effects of 
this law were studied extensively in a series of U.S. Department of Justice reports 
authored by Doctor Christopher Koper and two others. The final report, issued 
in 2004, concluded: " there has been no discernible reduction in the lethality and 
injuriousness of gun violence, based on indicators like the percentage of gun crimes 

resulting in death or the share of gunfire incidents resulting in injury .... " 148 

Further, *867 "the ban has not yet reduced the use of [such magazines] in 

crime .... " 149 Doctor Koper noted also that state-level firearm bans have not had 

an impact on crime. 150 

In the modern era, only a few states have enacted magazine restrictions, starting 

with New Jersey's 1990 ban on magazines over fifteen rounds. 151 That ban applies 

only to detachable box magazines for semiautomatic firearms. 152 A couple years 
later, Hawaii banned handgun magazines over twenty rounds, and later reduced 

that to ten. 153 Maryland in 1994 banned the sale or manufacture of magazines 
over twenty rounds; the ban did not affect possession, loans, acquisition, or 

importation. 154 The Maryland limit was reduced to ten in 2013. 155 

In 1999 California banned the sale of magazines over ten ·rounds but allowed 

grandfathered possession, and New York did the same in 2000. 156 (Currently, 
large capacity magazine bans in Colorado, Connecticut, and Massachusetts also 
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have grandfather provisions, while New Jersey, the District of Columbia, and 

Hawaii do not.) 157 In 2013 New York removed grandfathering and reduced 

the limit to seven. 158 The seven-round limit was suspended shortly thereafter, 

since there are no seven-round magazines available for many guns. 159 Instead, 
the legislature forbade owners of ten-round magazines to load more than seven 

rounds. 160 This restriction was *868 declared to violate the Second Amendment 

in a federal district court decision. 161 New York City outlaws rifle or shotgun 

magazines holding more than five rounds. 162 

Also in 2013, Colorado enacted a ban on magazines over fifteen rounds, 163 and 

Connecticut did the same for magazines over ten. 164 Both statutes allowed current 

owners to retain possession. 165 

Finally, one state has followed Ohio's former approach of magazine licensing, 
rather than prohibition. In 1994, Massachusetts began requiring that possession 
and additional acquisitions of magazines over ten rounds be allowed only for 
citizens who have a "Class A" firearms license--which most Massachusetts gun 

owners have. 166 

IV. WHAT DOES THE IDSTORY MEAN? 

Given the history above, what does modern legal doctrine say about the 
permissibility of outlawing magazines, as in the so-called SAFE Act's ban on 
possession of magazines of more than ten rounds and loading more than seven 
rounds in a magazine, or New York City's ban on long gun magazines of more than 
five rounds? What about bans in other states of more than ten rounds (Maryland, 
Connecticut, the District of Columbia, California, and Hawaii for handguns only) 
or more than fifteen rounds (New Jersey and Colorado)? 

This Part analyzes these questions in light of Second Amendment *869 precedents 
from the Heller Court and from subsequent cases that have relied at least in part 
on history and tradition in judging Second Amendment cases. 

A. The Crucial Years: 1789-1791 a11d 1866-1868 

For original meaning of the Second Amendment, the most important times are 
when the Second Amendment was created and when the Fourteenth Amendment 
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was created, since a core purpose of the latter amendment was to make 
the individual's Second Amendment right enforceable against state and local 

government. 167 Congress sent the Second Amendment to the states for ratification 

in 1789, and ratification was completed in 1791. 168 The Fourteenth Amendment 
was passed by Congress in 1866, and ratification by the states was completed in 

1868. 169 

1. Magazines in 1789-1791 and 1866-1868 

As of 1789 to 1791, multi-shot magazines had existed for two centuries, and a 

variety of models had come and gone. 170 The state-of-the-art gun between 1789 
and 1791 was the twenty- or twenty-two-shot Girandoni air rifle, powerful enough 

to take down an elk with a single shot. 171 

By the time that the Fourteenth Amendment was introduced in Congress, firearms 

with magazines of over ten or fifteen rounds had been around for decades. 172 The 
best of these was the sixteen-shot Henry Rifle, introduced in 1861 with a fifteen-

round magazine. 173 The Henry Rifle was commercially successful, but Winchester 

Model 1866, with its seventeen-round magazine, was massively successful. 174 So 
by the time ratification of the Fourteenth Amendment was completed in 1868, 
it was solidly established that firearms with seventeen-round magazines were in 
common use. 

*870 2. Magazine Prohibitions in 1789-1791 and 1866-1868 

From the colonial period to the dawn of American independence on July 4, 
1776, and through the ratification of the Fourteenth Amendment, there were no 
prohibitions on magazines. Indeed, the first magazine prohibition did not appear 

until the alcohol prohibition era in 1927. 175 Thus, the historical evidence of 
the key periods for original meaning strongly suggests that magazine bans are 
unconstitutional. 

B. "Typically Possessed by Law-Abidi11g Citize11s for Lawful Purposes" or 
"Da11ge1·011s a11d U1111s11al"? 

The Supreme Court's Heller decision distinguished two broad types of arms. Some 
arms, such as handguns, are " typically possessed by law-abiding citizens for lawful 

purposes." 176 These arms are also described by the Court as being "in common 
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use." 177 In contrast, some other arms are "dangerous and unusual." 178 Examples 

provided by the Court were short-barreled shotguns or machine guns. 179 The 
common, typical, arms possessed by law-abiding citizens are protected by the 

Second Amendment; the "dangerous and unusual" arms are not protected. 180 By 
definition, " unusual" arms are not "in common use" or "typically possessed by 

law-abiding citizens for lawful purposes." 181 

The Heller Court did not expressly mandate that historical analysis be used when 
deciding whether an arm is typical or common or "dangerous and unusual." The 
Heller Court approvingly quoted the 1939 Supreme Court decision United States v. 

Miller, 182 which had described the original meaning of the Second Amendment as 

protecting individually-owned firearms that were "in common use at the time." 183 

The Miller Court's 1939 decision did not extend Second Amendment protection to 

sawed-off *871 shotguns; 184 as Heller explained Miller, the Miller principle was 

that sawed-off shotguns are dangerous and unusual. 185 

To be precise, Miller did not formally rule that short shotguns are not Second 
Amendment arms; the Court simply reversed and remanded the district court's 

decision granting criminal defendant Miller's motion to quash his indictment. 186 

The Supreme Court said that the suitability of sawed-off shotguns as Second 

Amendment arms was not a fact that was subject to "judicial notice." 187 

Presumably the federal district court in Arkansas could have taken up the 
remanded case and then received evidence regarding what sawed-off shotguns are 
used for and how common they are. But Miller and his co-defendant Frank Layton 

had disappeared long before the case was decided by the Supreme Court. 188 

Regardless, subsequent courts, including the court in Heller, read Miller as 
affirmatively stating that sawed-off shotguns are not protected by the Second 

Amendment. 189 

Even though Heller's "common" or "typical" versus "dangerous and unusual" 
dichotomy seems primarily concerned with contemporary uses of a given type 
of arm, history can still be useful. As detailed in Part II, magazines of more 
than ten rounds have been very commonly possessed in the United States since 

1862. 19° Common sense tells us that the small percentage of the population who 
are violent gun criminals is not remotely large enough to explain the massive market 
for magazines of more than ten rounds that has existed since the mid-nineteenth 
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century. We have more than a century and a half of history showing such magazines 

to be owned by many millions of Jaw-abiding Americans. 191 

Thus, a court which today ruled that such magazines are "dangerous and unusual" 
would seem to have some burden of explaining how such magazines, after a century 
and a half of being *872 "in common use" and "typically possessed by law-abiding 
citizens for lawful purposes," became "dangerous and unusual" in the twenty-first 
century. 

This is not possible. Today, magazines of more than ten rounds nre more common 

than ever before. 192 They comprise about forty-seven percent of magazines 

currently possessed by Americans today. 193 The AR-1 5 rifle (introduced in 1963) 

is the most popular rifle in American history, with sales of several million; 194 its 

standard magazines are twenty or thirty rounds. 195 

C. "Lo11gstandi11g" Co11trols Ve,·sus "Few Laws i11 tl,e History of Om· Nation" 

Just as Heller distinguishes types of arms (common or typical versus dangerous 
and unusual), Heller distinguishes types of arms-control laws. One type of arms 

controls are "longstanding," and these are "presumptively lawful." 196 Examples 
listed by Hell er are bans on gun possession "by felons and the mentally ill," bans 
on carrying guns "in sensitive places such as schools and government buildings," 

and "conditions and qualifications on the commercial sale of arms." 197 

The Heller Court highlighted the unusual nature of the District of Columbia anti
gun laws: 

Few laws in the history of our Nation have come close to the severe 
restriction of the District's handgun ban. And some of those few have 
been struck down. In Nunn v. State, the Georgia Supreme Courl struck 
down a prohibition on carrying pistols openly (even though it upheld 
a prohibition on carrying concealed weapons). In Andrews v. State, 
the Tennessee Supreme Court likewise held that a statute that forbade 
openly carrying a pistol "publicly or privately, without regard to time 
or place, or circumstances," violated *873 the state constitutional 
provision (which the court equated with the Second Amendment). That 
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was so even though the statute did not restrict the carrying of long 
guns. 198 

What was the history that led the Court to declare the handgun prohibition to 
be "unusual"--that is, to be the opposite of a traditional gun control that was 
presumptively constitutional? The District of Columbia handgun ban was enacted 

in 1975 and took effect in 1976. 199 Chicago enacted a similar ban in 1982, and 

a half-dozen Chicago suburbs followed suit during the 1980s. 200 In 1837, the 
Georgia legislature had enacted a handgun ban, but that was ruled unconstitutional 
on Second Amendment grounds by the unanimous Georgia Supreme Court in 

1846. 201 In 1982 and 2005, San Francisco enacted handgun bans, but they 
were both ruled unlawful because of their plain violation of the California state 
preemption statute, which forbids localities to outlaw fuearms which are permitted 

under state law. 202 

These are the facts under which the Supreme Court declared handgun bans to be 
suspiciously rare in America's history--at the other end of the spectrum from the 
presumptively constitutional " longstanding" controls. 

The 1975 District of Columbia handgun ban was thirty-three years old when the 
Supreme Court decided Heller in 2008. This suggests that thirty-three years is not 
sufficient for a gun control to be considered "longstanding." As detailed in Part 
III, the first of today's magazine bans was enacted by New Jersey in 1990, at fifteen 

rounds. 203 The first state-level ten-round ban did not take effect until California 

passed such *874 a law in 2000. 204 These statutes, and other post-1990 magazine 
bans, would not qualify as "longstanding." 

Previously, three states and the District of Columbia had enacted some magazine 

restrictions during the alcohol prohibition era. 205 The District of Columbia ban, 

with modifications, is still in effect. 206 The Michigan and Rhode Island bans were 

repealed long ago. 207 The Ohio special licensing statute allowed the free purchase 
of any magazine, but required a permit to insert a magazine of thirty-two rounds 

or more into a firearm; the permit requirement was repealed in 2014. 208 It is 
indisputable in the modern United States that magazines of up to thirty rounds 
for rifles and up to twenty rounds for handguns are standard equipment for many 
popular firearms. 
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Several post- Heller lower courts have conducted in-depth examinations of the 
history of particular gun control Jaws. The next Part examines each of those cases 
and then applies their methodology to the historical facts of bans on magazines of 
more than five, seven, ten, and fifteen rounds. 

D. Lowe,·-Court Decisio11s Applyillg Histol'y 

I. Ezell v. City of Chicago 

After McDonald v. City of Chicago made it clear that the Second Amendment 
applies to municipal governments, the Chicago City Council relegalized handgun 

possession and outlawed all target ranges within city limits. 209 Assessing the 
constitutionality of the ban, the Seventh Circuit used a two-step test, similar to 
analysis that is sometimes used in First Amendment cases: (1) Is the activity or 
item within the scope of the Second Amendment, as historically understood? If the 

answer is "no," then the restrictive law does not violate the Second Amendment. 210 

(2) If the answer to the first question is "yes," then the court will apply some form 
of the heightened scrutiny. T he intensity of the scrutiny will depend on how close 

the restriction comes to affecting the core right of armed self-defense. 211 

*875 So the Ezell court began the step-one analysis by considering whether target 

practice was historically considered part of the Second Amendment right. 212 

Chicago had argued to the contrary, listing some eighteenth- and nineteenth
century state statutes and municipal ordinances restricting fuearms discharge 

within city limits. 213 The Seventh Circuit found almost all of the listed ordinances 

to be irrelevant. 214 Many of them did not ban fuearms discharge but simply 

required a permit. 215 Others were plainly concerned with fire prevention, an issue 

that would not be a problem at a properly-designed modern range. 216 Thus: 

Only two--a Baltimore statute from 1826 and an Ohio statute from 1831-
flatly prohibited the discharge of firearms based on concerns unrelated 
to fire suppression, in contrast to the other regulatory laws we have 
mentioned. This falls far short of establishing that target practice is 
wholly outside the Second Amendment as it was understood when 

incorporated as a limitation on the States. 217 
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So according to the Seventh Circuit, the historical example of repressive laws in 
one state and one city are insufficient to support the inference that the repressed 

activity is outside the scope of the Second Amendment. 218 The historical basis 
of restrictions that would affect magazines over fifteen rounds is nearly as thin : 
two states with statutes enacted in 1927, and later repealed, plus the District of 

Columbia's 1932 law. 219 As for imposing a ban for guns with magazines of more 
than ten rounds (or seven or five) , there is no historical basis. Thus, under the 
Ezell analysis, bans on magazines infringe the Second Amendment right as it 
was historically understood, and such bans must be analyzed under heightened 
scrutiny. 

2. United States v. Rene E. 

In 2009, the First Circuit heard a Second Amendment challenge *876 to 
a federal statute that restricted, but did not ban, handgun possession by 

juveniles. 220 The federal statute was enacted in 1994, 221 and so of course was not 

"longstanding." 222 The First Circuit looked at the history of state laws restricting 

juvenile handgun possession, to see if they were longstanding. 223 

The First Circuit found state or local restrictions on handgun transfers to juveniles 
and judicial decisions upholding such restrictions from Georgia (1911 case), 

Tennessee (1878 case), 224 Pennsylvania (1881 case), 225 Indiana (1884 case), 226 

Kentucky (1888 case), 227 Alabama (1858 case), 228 Illinois (1917 case upholding a 

Chicago ordinance), 229 Kansas (1883 case allowing tort liability for transfer), and 

Minnesota (1918 case allowing tort liability for transfer). 230 

Thus, the First Circuit was able to point to six state statutes, all of them enacted well 

over a century previously. 231 They were buttressed by one municipal ordinance 

and two cases allowing tort liability, both of these being nearly a century old. 232 

The history of magazine restrictions is considerably weaker than that of the juvenile 
handgun statutes analyzed in Rene E. There were six statutes on juveniles, all of 

which were enacted before 1890, and one of which predated the Civil War. 233 This 
is much more than the pair of state statutes on magazines dating from the late 
1920s. 
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The Rene E. case does not attempt to quantify how many state statutes are 
necessary for a gun control to be longstanding; however, we can say that magazine 
restrictions fall well short of the historical foundation that the First Circuit relied 
on to uphold juvenile handgun restrictions. While Rene E. and Ezell both used 
history, the particular way that they used it was different. For Rene E., history was 
mixed in *877 with substantive analysis of the modern federal statute, which the 

First Circuit praised for its "narrow scope" and "important exceptions." 234 

For Ezell, history was just the first step. Ezell used history to determine that the 
range ban was not presumptively lawful; once that question was answered, Ezell 

proceeded to analyze the ban under heightened scrutiny. 235 

3. Heller II 

a. Majority Opinion 

In the 2008 case District of Columbia v. Heller, the Supreme Court ruled that two 
District of Columbia ordinances violated the Second Amendment: the handgun 
ban and the ban on the requirement that any firearm in the home be kept locked 

or disassembled and thus unusable for self-defense. 236 Further, the District of 
Columbia required a permit to carry a gun anywhere (even from room to room in 

one's home) 237 and permits were never granted; the Court ordered that plaintiff 

Dick Heller be granted a permit. 238 

The Council of the District of Columbia responded by repealing all three of the 
unconstitutional ordinances and enacting the most severe gun control system in 

the United States. 239 Dick Heller and several other plaintiffs challenged the new 

ordinances in the case known as Heller JI. 240 

Using the two-step test, the District of Columbia Circuit majority first examined 

whether any of the challenged provisions were "longstanding." 241 If so, then the 
provision would be held as not violating the Second Amendment right, with no 

further analysis needed. 242 

Regarding handgun registration, the majority identified statutes from New York 
(1911), Illinois (1881), Georgia (1910), Oregon *878 (1917), and Michigan 

(1927). 243 In addition, some jurisdictions required handgun buyers to provide 
information about themselves to retailers, but did not require that the retailer 
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deliver the information to the government: California (1917), Territory of Hawaii 

(1927), and the District of Columbia (1932). 244 So "[i]n sum, the basic requirement 
to register a handgun is longstanding in American law, accepted for a century in 
diverse states and cities and now applicable to more than one fourth of the nation 

by population." 245 

The requirement that the government be provided with some basic information 
about persons acquiring handguns, in a manner that was "self-evidently de 

minirnis" was therefore constitutional. 246 Seven states, with laws originating 
between 1881 and 1927, were apparently sufficiently numerous and "diverse" to 
qualify as "longstanding." 

However, although de rninimis registration of handguns was longstanding, many 
of the new District of Columbia requirements went beyond traditional de minimis 

systems. 247 Further, "[t]hese early registration requirements, however, applied 
with only a few exceptions solely to handguns--that is, pistols and revolvers-
and not to long guns. Consequently, we hold the basic registration requirements 
are constitutional only as applied to handguns. With respect to long guns they 

are novel, not historic." 248 So the case was remanded to the district court for 
further fact-finding, since the District of Columbia government had provided the 
court with almost no information about whether the novel requirements passed 

heightened scrutiny by being narrowly tailored. 249 

The case had come to the District of Columbia Circuit following cross motions for 

summary judgment. 250 While the circuit court decided that the novel registration 
requirements needed a more complete factual record, the panel also decided that 
the record contained enough information for a ruling on the merits of the District's 
ban on various semiautomatic rifles, which the district council labeled "assault 
weapons," and on the District's ban on *879 magazines holding more than ten 

rounds. 25 1 

The District of Columbia Circuit majority stated "[w]e are not aware of evidence 
that prohibitions on either semi-automatic rifles or large-capacity magazines 

are longstanding and thereby deserving of a presumption of validity." 252 In a 
footnote, the majority cited the 1927 Michigan magazine statute and the 1932 

District of Columbia ordinance detailed in Part Ill of this article. 253 There is no 
reason to think that the majority's determination on this point would change if the 
1927 Rhode Island statute had also been cited. 
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Importantly, the majority did not suggest that the magazine bans enacted in 1990 
or thereafter had any relevance to whether magazine bans are "longstanding." 

Accordingly, the majority proceeded to analyze the rifle and magazine bans. The 
majority provided two paragraphs of explanation of why the rifle ban passed 

intermediate scrutiny and one paragraph on why the magazine ban did so. 254 

Discussion of whether intermediate scrutiny was the correct standard, or whether 
magazine bans pass intermediate scrutiny, is beyond the scope of this article. 
However, it does seem to appear that the District of Columbia Circuit would 
have acted more prudently by remanding the case for fact-finding in the district 
court. To support the ban, the panel majority could only point to legislative 
testimony by a gun-prohibition lobbyist and by the District of Columbia police 
chief, plus a Department of Justice report on the 1994 to 2004 federal ban on such 

magazines. 255 Notably, the panel majority did not address the report's finding that 
a ten-year nationwide ban had led to no discernible reduction in homicides, injuries, 

or the number of shots fired in crimes. 256 

b. Dissent 

A forceful dissent by Judge Brett Kavanaugh critiqued the majority's application 

of intermediate scrutiny. 257 He argued that *880 the majority's approach was 
necessarily incorrect, because its logic on banning semiautomatic rifles would 
allow a ban on all semiautomatic handguns--which constitute the vast majority of 

handguns produced today. 258 

More fundamentally, he argued that Heller does not tell courts to use 

tiered scrutiny to assess gun control laws. 259 Rather, Heller looks to history 

and tradition. 260 So gun controls that are well-grounded in history and 
tradition are constitutional; gun control laws which are not so grounded are 

unconstitutional. 261 

Using the standard of history and tradition, Judge Kavanaugh argued that 

the entire District of Columbia registration scheme was unconstitutional. 262 

Regarding de minimis handgun registration, the statutes cited by the majority were 
mostly record-keeping requirements for gun dealers, not centralized information 

collection by the government. 263 The novel and much more onerous requirements 
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of the District of Columbia registration system for all guns had no basis in history 

and tradition. 264 For all firearms, any registration system beyond dealer record

keeping requirements was unconstitutional. 265 

Judge Kavanaugh examined the history of semiautomatic rifles and found 
them to be in common use for over a century and thus protected by the 

Second Amendment from prohibition. 266 He did not have similar information 
on magazines and thus urged that the magazine issue be remanded for fact-

finding. 267 In light of the evidence on magazines that has been presented 
subsequent to the 2011 Heller II decision, Judge Kavanaugh's methodology *881 
straightforwardly leads to the conclusion that the District of Columbia magazine 

ban is unconstitutional. 268 The Heller JI majority rightly recognized that magazine 

bans are not "longstanding," 269 and this article has demonstrated that magazines 
of more than ten rounds have been a common part of the American tradition of 
firearms ownership since before the ratification of the Fourteenth Amendment in 
1868. 

4. Silvester v. Harris 

Another decision carefully employing historical analysis is Silvester v. Harris, 270 

from the United States District Court for the Eastern District of California. 

A California statute requires that firearms purchasers wait ten days before they 

can take their gun home from the store. 271 In California, background checks on 
firearms buyers are sometimes completed within minutes and sometimes can take 

a week or longer. 272 Senior District Judge Anthony Ishii (appointed to the federal 

court in 1997 by President Clinton) 273 ruled the waiting period unconstitutional, to 
the extent that the waiting period lasted longer than the time required to complete 

the background check on a given buyer. 274 

Like the Seventh Circuit in Ezell, Judge Ishii looked to 1791 and 1868 as the crucial 

periods. 275 

California Attorney General Kamala Harris had directed the court to a book 
arguing that between 1790 and 1840 many Americans might have to travel for 
several days in order to buy a gun, so there was a de facto waiting period between 
the time a person decided to buy a gun and when a person could take possession 
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of the gun. 276 Judge Ishii held this irrelevant; the court's job was to consider 
the legality of government regulations that *882 might impede the exercise of a 
constitutional right and the book provided no evidence that government-imposed 

waiting periods for firearm purchases existed between 1790 and 1840. 277 

Another book explained that the first waiting period law was proposed in 1923-- a 

one-day waiting period for handguns. 278 The law was adopted in California and 

eventually by eight other states. 279 This too was irrelevant, ruled the court, because 

it had nothing to do w ilh 1791 or 1868. 280 

The court explained that "[i]t is Defendant's burden to show that the I 0-day 
waiting period either falls outside the scope of Second Amendment protections 
as historically understood or fits within one of several categories of longstanding 

regulations that are presumptively lawful." 281 

The complete absence of evidence of waiting periods in 1791 and 1868 eliminated 

the first possibility. 282 What about the question of whether waiting periods were 
"longstanding regulations that are presumptively lawful"? The answer to this 
question is not confined to 1791 and 1868. 

The court explained that "the concept of a 'longstanding and presumptively 
lawful regulation' is that the regulation has long been accepted and is rooted 

in history." 283 California's 1923 statute did not come close. Besides that, the 

California wait was only one day and only for retail handguns. 284 Not until 1975 
was the number of days extended to double digits and not until 1991 to long 

guns. 285 Consistent with the unusual nature of waiting periods, only ten states and 

the District of Columbia today have a waiting period for at least some fuearms. 286 

Thus, the court concluded that the plaintiffs' challenge bad passed step one of the 

two-step test, 287 and the court proceeded to apply heightened scrutiny. 288 The 
court stated that it did not have to decide whether to use strict or intermediate 

scrutiny. 289 The *883 waiting period statute fa iled intermediate scrutiny, as 
applied to persons who already possessed a firearm (based on state registration 
data), and who passed the background check when purchasing an additional 

fuearm. 290 Therefore, afortiori, the statute would fail strict scrutiny. The court 
gave the state legislature 180 days to revise the statute so as to eliminate the post-

background-check waiting period for persons who already have a gun. 291 The 
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plaintiffs had not challenged the waiting period as applied to first-time gun buyers, 

nor as to persons who had not yet passed the background check. 292 

V. CONCLUSION 

Rifle magazines holding more than ten or fifteen rounds have been common in the 

United States since the mid-nineteenth century. 293 Handgun magazines over ten 
rounds have been common since 1935, and handgun magazines over fifteen have 

been common since th~ mid-1 960s. 294 

Magazine prohibition has historically been rare. There is no historical basis fo r a 
magazine limit of ten rounds or lower. As for prohibitions with higher limits, there 
are only two examples, both of them from 1927, the outer edge of what courts have 
considered to be examples of state statutes that may be considered "longstanding": 
Michigan ( enacted 1927, repealed 19 59), Rhode Island ( enacted 1927, loosened 

1959, repealed 1975). 295 Ohio formerly required a special permit to actually insert 

a magazine above a certain size into a firearm but never banned sales. 296 (The 
original limit was eighteen rounds or more and later was thirty-two rounds or 

more.) 297 As is often the case, the District of Columbia is the sui generis outlier, 

with its 1932 restriction still in effect today, with some modifications. 298 

Of all the courts that have examined history when ruling on gun control issues, no 
court has ever held that laws of two or three states plus one city are sufficient to 
establish a gun law as being *884 "longstanding" or part of American history and 
tradition. T o the contrary, ammunition capacity limits are far outside the norm 
of the traditional exercise and regulation of Second Amendment rights. Not until 

California in 1999 did any state set a magazine limit as low as ten. 299 

What does this mean for modern legal analysis? Under judicial methods which hew 
closely to history and tradition, the historical absence (of limits of ten or less) or 
the extreme rarity (limits of fifteen or less) would be sufficient for any such modern 
limit to be ruled unconstitutional. Owning such magazines is very long-established 
manner in which the right to arms has historically been exercised in America. 

Other courts perform a two-step test. Challengers to magazine limit laws should 
always pass step one, since magazine limits are not "longstanding." 
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As for step two--review under some form of heightened scrutiny--the Supreme 
Court taught in Heller that when the "severe restriction" of a "ban" has support 
from "(f]ew laws in the history of our Nation," the law's constitutionality is very 
doubtful. This was true for the prohibition of handguns, and it is also true for the 
prohibition of magazines holding more than five, seven, ten, or fifteen rounds. 
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24 See id at 716-17; This Doy in History: May 15, 1718, HISTORY, http://www.historychannel.eom.au/cla.ssroom/ 

day-in-history/600/defence-rapid-fire-gun-patented (last visited Feb. 21, 2015). 

25 Heller, 544 U.S. at 582. 

26 Id. ("Some have made the argument, bordering on the frivolous, that only those arms in existence in the 18th 

century are protected by the Second Amendment. We do not interpret constitutional rights that way. Just as the 

First Amendment protects modern forms of communications, and the Fourth Amendment applies to modern 
forms of search, the Second Amendment extends, prima facie, to all instruments that constitute bearable arms, 
even those that were not in existence at the time of the founding." (citations omitted)). 

27 JIM SUPICA ET AL., TREASURES OF THE N RA NATIONAL FIREARMS MUSEUM 31 (2013). 

28 JIM GARRY, WEAPONS OF THE LEWIS & CLARKEXPEDITION94(2012). 

29 JOHN L. PLASTER, THE HISTORY OF SNIPING AND SHARPSHOOTING 69-70 (2008) .. 

30 See SUPICA ET AL., supra note 27, at 31. 

31 id. The Lewis and Clark gun is on display at the National Rine Association's Sporting Arms Museum in 
Springfield, Missouri. Mark Yost, Tire Story of Guns in Amtrica, WALL ST. J., Sept. 3, 2014, at 05. 

32 NORM FLA YDERMAN, FLA YD ER MAN'S GUIDE TO ANTIQUE AMERICAN FIREARMS AND 

THEIR VALUES 683 (9th ed. 2007) [hereinafter FLA YDERMAN'S GUIDE). Accordiog to James S. Hutchins, 
historian emeritus at the National Museum of American History, Smithsonian Institution, Mr. Flaydermao has 

been a "revered expert in antique American arms and a vast range of other Americana for half a century .... " 

James S. Hutchins, Foreword to NORM FLA YDERMAN, THE BOWIE KNIFE: UNSHEATHING THE 
AMERICAN LEGEND 7 (2004). Mr. Flayderman has been appointed as historical consultant to the U.S. Army 
Museum, U.S. Marine Corps Museum, and the State of Connecticut's historic weapons collections. Andrea 
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Valluzzo, £. Norman Flayderma11, 84; A11tique Arms Expert, ANTIQUES & ARTS WKLY. (July 2, 2013), hllp:// 

test.antiquesandthearts.com/nodc/l 85567#. VM vRAGjF8Y M. 

33 JACK DUNLAP, AMERICAN BRITISH & CONTrNENTAL PEPPERBOX FIREARMS 16 (1964}. 

34 LEWIS WINANT, PEPPERBOX FIREARMS 7 (1952). 

35 See, e.g. , Pocektsi=e Allen and Thurber Pepperbox Revob•er, ANTIQUE ARMS, http:1/aaawt.com/htmV 
fireanns/fl02.html (last visited Feb. 21, 2015). 

36 DOE RUN LEAD COMPANY'S MUSEUM, CATALOGUE OF CONTENTS 66 (1912). 

3 7 DUNLAP, s11pra note 33, at 148-49, 167 (describing three European eighteen-shot models and one twenty-four

shot model); SUPICA ET AL., s11pm note 27, at 33 (describing the Mariella eighteen-shot model); WINANT. 
supra note 2 l , at 249-50 (describing a twenty-four-shot pepperbox). 

38 WINANT, s11pra note 34, at 28. 

39 FLAYDERMAN'S GUIDE, supra note 32, at 711. 

40 Seeid. 

41 /d.at7l3,716. 

42 Id. The Porter Rifle was said to be able to fire up to sixty shots per minute. Mary Moran, 
P. IY. Porter, Inventor of the Porter Rifle, DEAD MEMPHIS TALKING (April 18, 2014), http:// 

deadmemplustalking.blogspol.com/2014/04/pw-porter-invcntor-of-porter-rifle.btml (reprinting an article from 

New York Post). About 1250 of these guns were produced. S.P. Fjestad, What's It Wor1/1? The Porter 
Rifle, FIELD & STREAM, http:l/www.fieldandstrcam.com/articles/guns/rifles/2009/0l/whats-it-wonh-porter

rifle (last visited Feb. 21, 20 I 5). 

43 See FLA YDERMAN'S GUIDE, s11pra note 32, at 303 ("The self-contained cartridge was a special type, the 
hollowed out conical bullet containing the powder, and backed by the primer."); HAROLD F. WILLIAMSON, 

WINCHESTER: THE GUN THAT WON THE WEST 26-27 (I 952). 

44 See Smith & Wesson History, SMITH & WESSON, http:l/www.smith-wesson.com/wcbapp/wcs/stores/servlct/ 

Category4_750001_750051_757941_-1_757938_ 757812_image (last visited Feb. 21, 2015). 

45 FLA YDERMAN'S GUIDE, supra note 32, at 304. 

46 Id. at 303; WILLIAMSON, supra note 43, at 13. 

47 WILLIAMSON, supra note 43, at 25. Oliver Winchester had an ownership interest in Volcanic and acquired the 
company in 1857. FLAYDERMAN'S GUIDE, s11pra note 32, at 300. 

48 WILLIAMSON, s11pra note 43, at 2S. 

49 See Id, at 28-31; Joseph Bilby, The Orms of 1864, AM. RIFLEMAN ((May 5, 2014), http:1/ 
www.americanrifleman.org/articlcs/2014/5/5/lhe-guns-of-I 864/. About 14,000 Henry rifles were sold in l 860-66. 

FLA YD ERMA N'S GUIDE, supra note 32, al 305. The Henry Rifle is still in production today. See Abo111 
Henry Repeating, HENRY, http:l/www.henryrifles.com/about-henry-repeating/ (last visited Feb. 21, 2015). 

50 See WILLIAMSON, s11pra note 43 , at 49. 

5 J R .L. WILSON, WINCHESTER: AN AMERICAN LEGEND 32 (1991}. 

52 WILLIAMSON, supra note 43 , at 49. 
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53 LOUlS A. GARAVAGLIA & CHARLES G . WORMAN, FIREARMS OF THE AMERICAN WEST 

1866-1894, at 128 (1985). The Winchester Model 1866 was produced until 1898. FLA YDERMAN'S GUIDE, 

supru note 32, at 306. 

54 WILSON, supra note SI, at 34. 

55 FLA YDERMAN'S GUIDE, supra note 32, at 306. 

56 Model 1873 Shor1 Rifle, WINCHESTER REPEATING ARMS,http://www.winchesterguns.com/products/ 

catalog/dctail.asp?family=027C&mid=S34200 (last visited Feb. 21, 201 S). 

57 Jd 

58 FL/\ YDERMAN'S GUIDE, supr/1 nore 32, at 307. The Model 1873 was Pa Cartwright's gun on the 1959 to 
1973 television series Bonanza. SUP!CA ET AL., supra note 27, at 108. 

59 FLA YDERMAN'S GUIDE, supra note 32 , at 311. The Model 1892 was John Wayne's gun in many movies. 

SUPICA ET AL., supra note 27, at 109. 

60 2014 STANDARD CATALOG OF FIREARMS: THE COLLECTOR'S PRICE & REFERENCE GUIDE, 

1237 (Jerry Lee ed., 2013). The 1995 edition of this annually-published guide was relied on by the court in 
Kirkland v. Distrier o/Culumbia. 70 F.3d 629,635 n.3 (D.C. Cir. 1995). 

61 The original Colt held up to fifteen rounds in calibers of .32-.20, .38-.40, and .44-.40. FLA YD ER MAN'S 

GUIDE, supra note 32, ill 122. Uberti currently produces a modern replica of the Colt Lightning, medium frame 
model, of which 89,000 were produced between 1884 and 1902. ld. 

62 Jd. at 694. 

63 DWIGHT B. DEMERITT, JR., MAINE MADE GUNS & THEIR MAKERS293-9S (rev. ed. 1997); 

FLA YD ER MAN'S GUIDE, supra note 32, at 694. A later iteration of the rine held twenty-five or twenty-eight 

rounds in the buttstock. DEMERITT, ~·11pr11, at 301. The American Society of Am1s Collectors endorses the 
Demeritt book as "the definitive work for historians and collectors" of Maine guns. DEMERITT, supra, at vi. 

64 FLAYDERMAN'S GUIDE, supra note 32, at 694. 

65 WIN ANT, supra note 21, at 244-45. The magazine stuck out horizontally from the side of the firing chamber, 

making the handgun difficult to carry in a holster, which perhaps explains why the gun never had mass success. 

SUPICA ET AL., supra note 27, at 33. 

66 Set infra notes 72.77 and accompanying te,ci. 

67 SUPICA ET AL., supra note 27, at 48-49; WINANT, supra note 21, at 67-70. 

68 SUPICA ET AL., supra note 27. at 49. 

69 See, e.g., WIN ANT, supra note 21, al 62-63, 207-08. 

70 Id at 204, 206. 

71 See id. at 205. 

72 JOHN W. BREATHED, JR. & JOSEPH J. SCHROEDER, JR., SYSTEM MAUSER, A PICTORIAL 
HISTORY OF THE MODEL 1896 SELF-LOADING PISTOL 272 (1967) (production of 1,150,000, of which 

"almost a million" were sold on the commercial, non-military market); see John Elliot, A Sweeping History of 
r/,e Mauser C96 Broomha11dle Pistol, GUNS.COM (Jan. 26, 2012), hllp://www.guns.com/2012/0ln6/a-sweeping· 

history-of-the-mauser-c96-broomhandle-pistol/. 
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73 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 708-09. 

74 Id. ; BREATHED & SCHROEDER, supra note 72, at 23, 30-31, 38-39, 54-55. At least between 1896 and 1905, 

Mauser's direct sales to the United States were small. Id. at 266-67.Spain's Astra brought out its own versions of 
the Mauser, with several models having twenty-round magazines starting in 1928. Id at 208. But these do not 

appear to have bad much distribution in the United States. Id at 266-67. 

75 See 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 650. 

7 6 Among the many models was the 1906 American Eagle. Id. at 653. George Luger's invention was licensed to many 
companies, including Mauser (Germany) and Vickers (England). ld. at 657-58. The gun was never manufactured 

under Luger's own name. See id at 650-62. 

77 JEAN-NO£L MOUllET, PISTOLS AND REVOLVERS 126-27 (1993); SU PICA ET AL., s11prn nole 27, at 86. 

78 See Savage Arms History, SAVAGE ARMS,http://www.savagearms.com/history/ (last visited Feb. 21, 2015). 

79 JIM PERKINS, AMERICAN BOYS' RIFLES 1890-1945, at 191 (1976). 

80 Id Similarly, the Remington Model l2B Gallery Special was introduced in 1910, with an optional extended 
magazine that held twenty-five .22 shorts. ROY MARCOT, REMINGTON, "AMERICA'S OLDEST GUN 

MAKER" 149 (James W. Bequette & Joel J. Hutchcroft eds. 1998). 

81 See, e.g., 2014 STANDARD CATALOG OF FIREARMS, supra note 60, al 687-88, 870, 1343. 

82 Models listed in the 1936 Shooter's Bible include; Remington Model 34 bolt action, Remington Model 121 slide 

action, Remington Model 341 bolt action, Stevens No. 71 slide action, Savage Model 5 bolt action, Stevens 

Model 76 semiaulo, Stevens-Springfield Model 86 bolt action, Winchester Model 62 slide action, and Winchester 

Model 61 slide action. STOGER ARMS CORP., SHOOTER'S BIBLE, 1936, at 108-09, 112, 123-24, 126-27, 

140 (photo. reprint 1974). 
Some additional models include: Stevens Model 87 bolt action, Remington 550 semiauto, Mossberg Model 46B 

bolt action, Mossberg Model 46M bolt action, Winchester Model 74 semiautomatic, Marlin 39 A lever action, 
and Marlin Model 81 DL bolt action. BOB BROWNELL, 2 THE GUNSMITHS MART, 1949-1950, al 212, 

214,216,218,221 (2011) (reprinting article from H11111i11g & Fishing, Oct. 1948). 

The 1959 annual edition of the Shooter's Bible adds the semiautomatic Savage Model 6 lo the above list . 
STOGER ARMS CORP., SHOOTER'S BIBLE, 1959, at 103 (1959). For some of the models previously 

mentioned, see id. at 80, 87, 91, IOI. 
Histories of Savage and Stevens firearms include the following not listed above: Stevens No. 66 bolt action, 

Stevens Model 46 bolt action, Model 1914 slide action, Savage Model 29 slide action, Savage Model 29 G 
slide action.JAY KJMMEL, SAVAGE AND STEVENS ARMS COLLECTOR'S HISTORY 35 (1990); BILL 

WEST, SAVAGE AND STEVENS ARMS, al 11-12, 13--8, 14--44, 15--10, 16-10 (1971). Savage purchased 
Stevens in 1920. Sa,•age Arms History, s upru note 78. 

For use of the Shooter's Bible by the courts, see United States v. Olson, No. 94-30387, 1995 U.S. App. LEXIS 
36973, at •t-2 (9th Cir. Dec. 15, 1995) (stating that the book was properly used as a source for a Bureau of 

Alcohol, Tobacco, and Firearms ngenl's expert opinion); United States v. Fisher. 353 F.2d 396. 399 (5th Cir. 

1965) (Gcwin, J., dissenting) (considering information in the book to determine whether the evidence relied on 

by the trial court was sufficient to justify the trial court's holding); Pouerv. UniL~d Stales, 167 Ct. Cl. 28, 48 n.1 
(Cl. Cl. 1964) (citing the book for the history of Gabilondo firearms); United Stales v. Precise Imporls Corp., 

458 F.2d 1376, 1377 (C.C.P.A. 1972) (reviewing the record produced at the trial court, which included pages 

from the 1967 edition oftbc book). 

83 2014 STANDARD CATALOG OF FIREARMS, s11pra note 60, at 84; TI-C, THOMPSON, www.auto

ordnance.com//fircarms/thompson-tl-c.asp (last visited Feb. 21, 2015). 

84 See Tl-C, s11pra note 83. 
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85 See BRUCE N. CANFIELD, BRUCE CANFIELD'S COMPLETE GUIDE TO THE Ml GARAND AND 

THE Ml CARBINE 163 (1999). 

86 See id at 163, 279 (noting high desirability and demand for the firearm after the war ended); see also Joseph P. 

Tartaro, The Great Assault Wcapun lloox, 20 U. DAYTON L. REV. 619,622 (1995) ("(T)he Ml carbine [is] 

beloved by millions of war veterans, collectors, and recreational shooters."). 

87 CANFIELD, supra note 85, at 163; LARRY L. RUTH, 2 WAR BABY! COMES HOME: THE U.S. 
CALIBER .30 CARBINE 575 (R. Blake Stevens ed., 1993); About tl,e CMP, CIV. MARKSMANSHIP 

PROGRAM, http://thecmp.org/about/ (last visited Feb. 21, 2015). 

88 See CANFIELD, supra note 85, at 163, 279 (noting the large quantity or surplus carbine parts 

and that firms created commercial carbines using these parts in the 1950s and 1960s). The largest 
producers were Plainfield's 112,000 from 1962 to 1978 and Iver Johnson's 96,700 from 1978 to 1992. Post 

WWII Co111111erria/ly Manufactured Ml Carbines (U.S.A..): Ji-t•r Jol,11so11 Arms, MICARBINESINC.COM, 

http://www.mlcarbinesinc.com/carbine_ij.h1ml (last visited Feb. 21, 2015); Post WWTI Co111merci11/ly 
Ma11uf11ct11red Ml Carbines (U.S.A.): Plainfield Machine Co., Inc., MICARBINESINC.COM., http:// 

www.mlcarbinesinc.com/carbine_plainfield.html (last visited Feb. 21, 2015). The U.S. Government sold 

240,000 of its own surplus in 1963 into the Civilian Marksmanship Program. CANFIELD, supra note 85, at 163. 
Thereafter, the program (then known as "DCM"--Director of Civilian Marksmanship) sold Mis to Americans 

from the supply of World War Il MI carbines that bad been exported to allied nations and subsequently returned 
to the United States when the allied nation switched to a newer type or rine. See RUTH, supra note 87, at 

575, 723. As of 2014, the Civilian Marksmanship Program's supply of carbines for sale has been exhausted. Ml 
Carbine, CIV. MARKSMANSHIP PROGRAM, hltp:// www.thecmp.org/Sales/carbine.hlm (last visited Feb. 

21, 2015). 

89 RUTH, supra note 87, at 575. 

90 See NICHOLAS J. JOHNSON, DAVID B. KOPEL, GEORGE A. MOCSARY & MICHAEL P. O'SHEA, 

FIREARMS LAW AND THE SECOND AMENDMENT: REGULATION, RIGHTS, AND POLICY 12, 
809(2012) (noting the wide range of uses for the gun and its popularity). The "AR" stands for" Arma Lite Rine." 

Modem Sporting Rifle Fae1s, NAT'L SHOOTING SPORTS FOUND., http://www.nssr.org/msr/facts.cfm 
(last visited Feb. 21, 2015). AnnaLite did the initial design work on the AR-15 before selling the rights 10 

Colt's. ARMALITE, INC., A HISTORICAL REVIEW OF ARMALITE 3 (Jan. 4, 2010), available at http:// 

www.armalite.comJimages/Library"/o 5CHistory.pdf. 

91 PATRICK SWEENEY, THE GUN DIGEST BOOK OF THE AR-15, at 104 (2005). About this time, the 

Cctme-Sport semiauto rifle with nn optional twenty-round detachable box mag magazine came on the market. 
GUN DIGEST 1968, at 335 (John T. Amber ed., 22nd Anniversary Deluxe ed. 1967). 

92 Staples v. United States, 51 I U.S. 600 tl994). 

93 Jd. Bl 603. 

94 Id. ut 602 n.l , 603. 

95 See i<l at 612. 

96 Seeid at611-12. 

97 Su GUN DIGEST 1970, al 294 (John T. Amber ed., 24th Anniversary Deluxe ed. 1969). 

98 See 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 1102 (noting the twenty-round box 
magazine); MIA Series, SPRINGFIELD ARMORY, http://www.springfield-armory.com/mla-scries/ (last 

visited Feb. 21, 2015). 

99 2014 STANDARD CATALOG OF FIREARMS, supra oote 60, at 1173. 
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I 00 See MIA Scout, What isa11 MIA Rifle, MIA RIFLES (July 2, 2009), http://www.mlarilles.com/tag/ml4/;Shawn 

Skipper, 8 TM11gs Yau Might Nat KJ1ow About the Ruger Mlui-14, DAILY CALLER (June 3, 2014), http:// 
dailycaller.com/2014/06/03/8-things-you-might-not-lcnow-about-the-ruger-mini-14/. Another gun introduced in 

1976 also used magazines larger than fifteen. The Bingham company (from Norcross, Georgia) brought out 
the PPS SO and AK-22, .22 caliber rifles with detachable magazines of fifty or twenty-nine rounds. 2 014 

STANDARD CATALOG OF FIREARMS, supra note 60, al 163. The PPS-50 is currently manufactured by 
Mitchell's Mausers. See PPS-50/22, MITCHELL'S MOUSERS, http://www.mauser.org/pps-50-22/ (last visited 

Feb. 21, 2015). Thal the gun is still in production four decades later is impressive, but the PPS-50 never became 

an all-American favorite as did the MI, AR-IS, MIA and the Mini-14. 

10 I GUN DIGEST 1980, at 319-21 (Ken Warner ed., 34th Anniversary Deluxe ed. 1979). Also on the market were 

the Commando Arms carbine (five, fifteen, thir1y or ninety rounds), and the Wilkinson Terry carbine (thirly
one rounds). !ti. at 319,322. 

102 2 014 STANDARD CATALOG OF FIREARMS, supra note 60, at 182. 

103 Id. at 432-33. 

104 See id. al 465. 

105 id. at 72; BREATHED & SCHROEDER, supra note 74, al 216-17. 

106 See GUN DIGEST 1965, at 229 (John T. Amber eds., 19th Anniversary Deluxe ed. 1964). 

107 2014STANDARDCATALOGOFFrREARMS, suprano1e60,at 121. 

108 Id. at 122. In 1985 the M9 version of this pistol became the standard U.S. military issue sidearm. ld. al 124. 

109 Id. at 184. 

110 See GUN DIGEST 1980, supra note IOI, al 297-98. L.E.S. was the American partner of Austria's Stcyr. The 
following courts have relied on one of the annual issues of GUN DIGEST: Sturm, Ruger & Co. v. Arcadia 
Mach. & Tool, Inc., No. CV 85-8459 MRP, 1988 U.S. Dist LEXIS 16451, at •3-4 (C.D. Cal. Nov. 4, 1988); A. 

Uberli & C. v. Leonardo, 892 P.:2d 1354, 1364 (Ariz. 1995) (discussing how the inclusion of the defendant's guns 
in the 01111 Digesr established that defendant had sufficient minimum contacts with the state to satisfy personal 

jurisdiction); Couplin v. State. 378 A.2d 197, 202 n.2 (Md. Ct. Spec. App. 1977); Citizens for a Safer Cmty. v. 

City ofRochcster, 627 N. Y.S.2d 193, :203 n.5 (Sup. Ct. 1994). 

111 JULIANE. ZELIZER, JIMMY CARTER 3 (2010). 

112 See DAVrD N. MEYER, THE BEE GEES: THE BIOGRAPHY 213-14(2013). 

113 PAUL M. BARRETT, GLOCK: THE RISE OF AMERICA'S GUN 13-16 (2012). 

114 GA VIN MACLEOD & MARK DAOOSTINO, THIS IS YOUR CAPT/\lN SPEAKJNG: MY FANTASTIC 

VOYAGE THROUGH HOLLYWOOD, FAITH & LIFE 138-39 (2013). 

115 See, e.g., BOB DENTON, THE PC PIONEERS 97-100 (2d ed. 2014); ROBERT E. WILLIAMS & BRUCE 

J. TAYLOR, THE POWER OF: VISICALC ( 1981) (advising how to properly use the VisiCalc system and 

providing practice exercises on the system). 

116 See generally David Tong, The Care, Feeding and Reliability of Se111i-A1110111ntic Pistols, 

CHUCK.HAWKS.COM, http://www.chuckhawks.com/carc_ reliabili1y_autopis1ols.htm (last visited Feb. 21, 

2015). 
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117 See, e.g., Tim Lau, AR15/MJ6 Magazine Drop Test: Plastic V.r. Al11111in11m, MODERN SERVICE WEAPONS, 

(Dec. 9, 2012), http:// modernscrviceweapons.comf1p= l072 (comparing the performance of plastic and 
aluminum magazines). 

118 Michael Shain, Expert Report and Opinion at 5-6, Cooke v. Hickenlooper, No. 13-cv-01300-MSK-MJW (D. 

Colo. Aug. I, 2013), available at http://coloradoguncase.org/Shain-report.pdf. Kopel is counsel for the Colorudo 

Sheriffs who are the plaintiffs in this case, which is currently on appeal to the Tenth Circuit. 

119 See Mike Wood, 3 Simple Keys 10 Cleaning Your Pisrol Mug11zi11es, POLICEONE.COM, July 11, 2014, http:// 
www.policeone.com/Officer-Safety/articles/7358758-3-simplc-keys-to-clcaning-your-pistol-magazines/. 

120 Michael Shain, Expert Report and Opinion at 5-7, Cooke, No. 13-cv-01300-MSK-MJW. 

121 See, e.g., Magaz111e Adapters, TOP GUN SUPPLY, btlp:// www.topgunsupply.com/gun-accessories-for-sale/ 

magazine-adapters.html (last visited Feb. 19, 2014) (selling magazine adapters that increase capacity and/or 
increase grip length). 

122 Maga=ilres, Clips, 1111d Speedloaders, FIREARMS ADVANTAGE, http:// www.firearmsadvantage.com/ 

magazines_clips_speedloaders.html (last visited Feb. 21, 20 I 5). 

123 Id 

l 24 ltl 

125 District of Columbia v. Heller, 554 U.S. 570,629 (2008). 

126 Id. at 626, 629. 

127 Kerrv.HickcnJooper. 744F.3d 1156, 1178 ()OlhCir.2014). 

128 See mpm notes 21-31 and accompanying text. 

129 Act of June 2, 1927, No. 373, § 3, 1927 Mich . Public Acts 887, 888 (repealed 1959) ("It shall be unlawful within 

this state to manufacture, sell, offer for sale, or possess any macb.ine gun or firearm which can be fired more than 
sixteen times without reloading .... "). In 1931, the provision was consolidated in to section 224 of the Michigan 

Code. 

130 Act of Apr. 22, 1927, ch. 1052, §§ I, 4, 1927 R .I. Acts & Resolves 256, 256-57 (amended 1959). 

131 Under the 1959 revision: "Any person who shull manufacture, sell, offer for sale or possess any machine gun 

or firearm wb.ich shoots or is designed to shoot automatically more than I shot without manual reloading, by 
a single function of the trigger ... shall be guilty of a felony .... " Act of July 16, 1959, No. 175, sec. I,§ 224, 

1959 Mich. Pub. Acts 249,250. Michigan's current statute on machine guns contains very similar language. See 

MICH. COMP. LAWS SERV. § 750.224 (LexisNexis 2014) ("A person shall not manufacture, sell, offer for 
sale or possess ... [a] machine gun or lircarm that shoots or is designed to shoot automatically more than I shot 

wilhout manual reloading, by a single function of the trigger."). 

132 Firearms Act, ch. 75, secs. 11-47-2, -8, 1959 R.I. Acts & Resolves 260,260,263 (amended 1975). 

133 This was accomplished by changing the Firearms Act's definition of "Machine gun" 10 mirror the federal 

definition: 
(A]ny weapon which shoots, is designed to shoot, or can be readily restored to shoot, automatically more than 

one shot, without manual reloading, by a single function of the trigger. The term shall also include the frame or 
receiver of any such weapon, any combination of parts designed and intended for use in converting a weapon 

into a machinegun, and any combination of parts from which a machinegun can be assembled if such parts are 
in the possession or under the control of a person. 
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Firearms Act, ch. 278, sec. I,§ 11-47-2, 1975 R.I Pub. Laws 738, 738-39, 742 (amended 1989). Rhode Island's 

definition of machine gun was changed again in 1989. Act of July 10, 1989, ch. 542, sec. 7, § 11-47-2, 1989 R .I. 
Pub. Laws. 1371, 1375-76 (codified at R.I. GEN. LAWS ANN.§ 11-47-2 (West 2014)). 

134 Act of Apr. 8, 1933, No. 166, sec. I,§§ 12819-3, -4, 1933 Ohio Laws 189, 189 (amended 1972). 

135 ActofDcc. 22, 1972, No. 511,scc. 1,§2923.11, 19720bioLaws 1866, 1963;0HIOREV.CODEANN.§2923. I I 
(LexisNcxis 2014). 

136 Ohio: Disclaimer, BUDSGUNSHOP.COM (July. 11, 2014), http:// www.budsgunshop.com/catalog/feeds/ 
state_reg/ohio_rcstrictions.pdf. 

137 OHIO REV. CODE ANN.§ 2923.17. 

138 Sec, e.g., Surefire 60-Ro11111I High-Capacity Magazine MAG5-60, GANDER MTN., http:// 
www.gandem1oun1ain.com/modpcrVproduct/dctails.cgi? pdcsc=Surcf ire-60-Round-Higb-Capacity-Magazine

MAG5-60&i=447625 (last visited Feb. 21, 2015) (allowing online customers to arrange for pick-up of a Sure Fire 
60-Round High-Capacity Magazine at any of nine Ohio stores). 

139 H.R. 234, 2013-2014 Leg., 130th Sess. § 2 (Ohio 2014) (enacted) (repealing relevant definition statute, and taking 

effect Mar. 23, 2015). 

140 Act of July 8, 1932, Pub. L. No. 72-275, §§ I , 8, 47 Stal. 650,650,652. 

141 National Firearms Act, Pub. L. 73-474, 48 Stat. 1236 (1934). 

142 D. C Home Rule, COUNCIL D.C., http://dccouncil.us/pagesldc-home-rule (last visited Feb. 21, 2015). 

143 See Firearms Control Regulations Act of 1975, No. 1-142, § 20 1, 23 D.C. Reg. 1091, 1097 (July 23, 1976). 

144 See supra notes 13-14, 19-20 and accompanying text. 

145 Set VIVIAN S. CHU, DC GUN LAWS AND PROPOSED AMENDMENTS 5-6 (2011) (("Prior to Heller, 

the DC Code's definition of ' machine gun' included 'any firearm , which shoots, is designed to shoot or can be 

readily converted to shoot... semiuutomatically, more than 12 shots without manual reloading.' By virtue of this 
broad definition, any semiautomatic weapon that could shoot more than 12 shots without manual reloading, 

whether pistol, rine, or shotgun, was deemed a 'machine gun,' and prohibited from being registered. It appears 

that under the District's old definition, registration of a pistol was largely limited to revolvers." (quoting D.C. 
Code§ 7-2501.01( 10) (LexisNexis 2008))). 

146 Violent Crime Control and Law Enforcement Act of 1994, Pub. L. 103-322, § 110103(a)-(b), 108 Stat. 1796, 
1998-99. 

147 § t 10105, 108 Stat. at 2000. 

148 CHRISTOPHER S. KOPER ET AL., AN UPDATED ASSESSMENT OF THE FEDERAL ASSAULT 

WEAPONS BAN: IMPACTS ON GUN MARKETS AND GUN VIOLENCE, 1994-2003, at 96 (2004), 
available at https://www.ncjrs.gov/pdffiles l/nij/grants/204431.pdf. 

149 Id. at 2. 

150 Id at 81 n.95. 

151 Act of May 30, 1990, ch. 32, §§ 2C:39- l{y), -3(j), 1990 N.J. Laws 217,221,235 (codified at N.J. STAT. ANN. 

§ 2C:39- 1 (y), -3(j) (West 2014)). 

152 § 2C:39-l(y). There is an exemption for certain competitive target shooters. Id.§ 2C:39-3(i). 
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153 Act of June 29, 1992, ch. 286, sec. 3. § 134-8, 1992 Haw. Sess. Laws 740, 742 (codified at HAW. REV. STAT. 
ANN.§ 134-8 (LexisNt:xis 2014)). 

154 Act of May 26, 1994, ch. 456, § 36H-5, 1994 Md. Laws 2119, 2165 (amended 2013). 

155 See Firearm Safety Act of 2013, ch. 427, § 4-305, 2013 Md. Laws 4195, 4210 (codified at MD. CODE. ANN., 
CRIM . LAW § 4-305 (LcxisNcxis 2014)). 

156 See Act of July 19, 1999, ch. 129, sec. 3, § 12020(a)(2), (c)(25), 1999 Cal. Stat. 1781, 1785, 1793 (repealed 2012); 
Act of Aug. 8, 2000, ch. 189, sec. l l, § 265.02(8), 2000 N.Y. Laws 2788, 2793 (amended 2013). 

157 Large Capacity Ammunition Magazines Policy Summary, L. CENTER TO PREVENT GUN VIOLENCE (May 
31, 2013), http://smart1,'unlaws.org/1arge-capacity-ammunition-magazines-policy-summary/; see supra notes 158, 
165 and accompanying text. 

158 Act of Jan. 15, 2013, ch. 1, secs. 38,46-a, §§265.00.23, 265.36, 2013 N.Y. Laws 1, 16, l9{codified at N.Y. PENAL 
LAW § 265.36 (McKinney 2014)). 

159 Freeman Klopoll, Cuomo's 7-Bulfet Limit to Be Suspended /111/efl11itely, Skelos Says, BLOOMBERG (Mar. 
24, 2013), http:// www .bloomberg.com/news/2013-03-25/cuomo-s-7-bullet-limit-to-be-suspcnded-indefinitely
skelos-says.html. 

160 PENAL§§ 265.36-.37; OFFICE OF DIV. COUNSEL, GUIDE TO THE NEW YORK SAFE ACT FOR 
MEMBERS OF THE DIVISION OF STATE POLICE 7, 9 (2013), available {It http://www.nypdcea.org/pdfs/ 
NYSP _Safe_Act_Field_Guide.pdf. 

161 N. Y. State Rine & Pistol Ass'n v. Cuomo, 990 F. Supp. 2d 349, 372-73 (W.D.N. Y. 2013). 

162 N.Y.C., N.Y., ADMIN. CODE§ I0-306(b) (2015). 

163 Act of Mar. 20, 2013, ch. 48, sec. I,§§ 18-J2-301(2)(a)(I), - 302(1), 2013 Colo. Sess. Laws 144, 144-45 (codified 
at COLO. REV. STAT. § 18-12-302( 1)(20141). 

164 Act of April 4, 2013, P.A. 13-3, § 23, 2013 Conn. Acts 47, 66 (Reg. Sess.) (codified at CONN. GEN. STAT. 
ANN.§ 53-202w (West 2015)). 

165 COLO. REV. STAT. § 18-12-302(2) (permitting a person to maintain possession ofa banned magazine ifhe/ 
she owned it prior to the effective date of the law and maintained "continuous possession" thereafter); CONN 
GEN. STAT.§§ 5J-202w(e)(4), 53-202x(:1)( l) (permitting a person to maintain possession of a banned magazine 
if he/she possessed it prior to the effective dale of lhe law and declared it to the government). 

166 MASS. GEN. LAWS ANN. ch. 140 §§ 121, 131(a) (West 2014) (allowing possession and acquisition of 
magazines manufactured before Sept. 1994 by anyone with a Class A license); Matt Carroll, Snapshot: Gu11 
Licenses Per 1,000, 2012, BOSTON .COM, (Jan. 24, 2013),http://www.boston.com/yourtown/specials/snapshot/ 
massachusetts_snapshot_gun_licenses_ 2012 (showing the prevalence of Class A licenses in Massachusetts). A 
2014 bill enacted in Massachusetts eliminated the lower category of"Class B" firearms licenses, so presumably 
all licensed fi.rearms owners in Massachusetts will be able to acquire magazines of more than ten rounds, albeit 
only magazines manufactured before 1995. Act of Aug. 11, 2014, ch. 284, 2014 Mass. Acts, 11v11il11ble at https:// 
malegislature.gov/Laws/SessionLaws/ Acts/20 l 4/Chapter284. 

167 See, e.g., Ezell v. City of Chi., 651 F.3tl 684. 702-03 (7th Cir. 2011). 

168 JOHNSON, KOPEL, MOCSARY & O'SHEA, supra note 90, at 218. 

169 ld at 299. 

170 See s11pr11 Part n.B. 
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171 See supra notes 27-31 and accompanying text. 

172 See s11pra notes 32-35 and accompanying text.. 

173 RICHARD C. RA'ITENBURY, A LEGACY IN ARMS: AMERICAN FIREARM MANUFACTURE, 

DESIGN, AND ARTISTRY, 1800-1900, at 135 (2014); see supra note 49 and accompanying text. 

174 CLIFFORD R. CADWELL, GUNS OF THE LINCOLN COUNTY WAR 50(2009); RA'ITENBURY,supra 

note 173, at 136; supra notes 55-55 and accompanying text. 

175 See supra notes 129-30 and accompanying text; see also Act of June 2, 1927, No. 372, § 3, 1927 Mich. Public 

Acts 887, 888-89 (repealed 1959) (regulating the possession of and carrying of certain firearms that were capable 
of firing sixteen shots without reloading). 

17 6 See id at 625, 629 (majority opinion). 

177 Id. at 627 (quoting United Stales v. Miller. 307 U.S. 174. 179 (1939)). 

178 Heller, 554 U.S. at 627. 

179 See i<l at 625. 627. 

180 See id. at 627. 

181 Seeid 

182 Id. (quoting Alillcr. 307 U.S. at 179). 

183 Heller. 554 U.S. at 627 (quoting Miller. 307 U.S. at 179) (internal quotation marks omitted). 

184 1\;Jil/er, 307 U.S. at 178. 

185 Heller, 554 U.S. at 625. 

186 1\,/il/er. 307 U.S. at 177, 183. 

187 Id at 178. "Judicial notice" is when courts rely on facts that are not in the record of the case, but which are 
indisputably true. FED. R. EVlD. 20 I . For example, they may be a subject of common knowledge (e.g., that in 

Arkansas, the sun is never visible in the sky at midnight) or can be ascertained from indisputable sources (e.g., 

that a particular section of the Code of Federal Regulations contains certain language). See id. 

188 Brian L. Frye, The Pec11/iar Story of United Stales v. Miller. 3 N.Y.U J.L. & LIBERTY 48. 65-68 (2008). The 
Peculiar Story o/Unitcd States v. Miller was cited by the Court in Tlelli•r. lle/ler, 554 U.S. at 623. 

] 89 Heller, 554 U.S. al 62 1-22. 

190 See supra Part U. 

191 See supra Part 11. 

192 See Fyock v. City of Sunnyvale, No. C-13-5807-RMW, 2014 U.S. Dist. LEXIS 29722, al *13 (N.D. Cal. Mar. 5, 
2014) (agreeing with and incorporating affidavit from plaintiffs' expert that "whatever the actual number of such 

magazines in United Stales consumers' hands is, it is in the tens-of-millions, even under the most conservative 
estimates."). 

193 Id. ("PlainlifTs cite statistics showing that magaz.ines having a capacity to accept more than ten rounds make up 

approximately 47 percent of all m,1gazines owned."). 
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194 PATRICK SWEENEY, THE GUN DIGEST BOOK OFTHEAR- 15, at 14 (2005); see Meghan Lisson, Run 
011 Guns: AR-15s Safes Soar, CNBC (Apr. 25, 2013), http:f/www.cnbc.com/id/100673826. 

195 SWEENEY, supra note 194, at 99. 

196 Disuic1 of Columbia v. Heller. 554 U.S. 570. 626. 627 n.'.!6 ('.!008). 

197 Id. at 626-27. 

198 Id. at 629 (citations omitted) (citing Nunn v. State, I Ga. 243, 251 (1846); Andrews v. State, 50 Tenn. 165. 
187 (1871)); see also He((l!r, 554 U.S. at 6'.!9 ("A statute which, under the pretence of regulating, amounts to a 
destruction of lhe right, or which requires arms to be so borne as to render them wholly useless for the purpose 
of defonce, would be clearly unconstitutional .... " (quoting State v. Reid. I Ala. 61'.!, 616-17 ( 1840)) (internal 
quotation marks omllted)). 

199 Edward D. Jones, III , The Dimict of Columbia's "Firearms Control Reg11fatio11s Act of 1975": The Toughest 
Handg1111 Co111rof Law i11 tlte United States-Or Is ft?, 455 ANNALS AM. ACAD. POL. & SOC. SCI. 138, 139 
(1981). 

200 See McDonald v. City of Chi., 561 U.S. 742, 749 (20 I 0); Steve Chapman, CMcago's Pointless Handg1111 Ban: City 
Gun Ordilumces Proved to Be a Failure, CHI. TRIB., Mar. 4, 2010, at C21. 

201 N111111, I Ga. at 246, 251. The He((er Court cited this case with approval. /le((er, 554 U.S. at 612. 

202 Fiscal v. City & Cnty. of S.F., 70 Cal. Rptr. 3d 3'.!4, 326, 341-42 {Ct. App. 2008); Doc v. City & Coty. of S.F .. 
186Cal Rptr. 380. 381 (Ct. App. 1982). 

203 See supra note 151-52 and accompanying text. 

204 See supra note 156 and accompanying text. 

205 See supra notes 129-30, 134, 140 and accompanying text. 

206 See supra notes 140-45 and accompanying text. 

207 See supm notes 131, 133 and accompanying text. 

208 See supra notes 135-39 and accompanying text. 

209 Ezell v. Ci ty of Chi., 651 F.3d 684, 690-91 (7th Cir. '.!O 11). 

210 Id. at 702-03. 

211 Id. al 703. 

212 Id. at 704. 

213 id at 705-06. 

214 Id 

215 Id at 705. 

216 Id. at 706. 

217 Id (quoting District of Columbia v. Meller, 554 U.S. 570, 63'.! (2008)); see also He((er, 554 U.S. at 632 
("[W]e would not stake our interpretation of the Second Amendment upon a single law ... that contradicts the 
overwhelming weight of other evidence .... "). 

218 See Eze((, 652 F.3d at 706. 
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219 See J11pra notes 131, 133, 140 and accompanying text. 

220 18 U.S.C. § 922(x)(2)-(3) (2013); United States v. Rene E., 583 F.3d 8, 16 (1st Cir. 2009). 

221 Rene£., 583 F.3d at 12. 

222 Id. 

223 Id. at 14-15. 

224 State v. Callicutt, 69 Tenn. 714, 7 16-17 (1878). 

225 McMillan v. Steele, 119 A. 721,722 (Pa. 1923). 

226 ~tale v. Allen, 94 lnd. 441,441 (1684). 

227 Tankersly v. Conunonwealth, 9 S.W. 702, 703 (Ky. 1888). 

228 Coleman v. Sta te, 32 Ala. 581, 582-83 (1858). 

229 Bifferv.Chicago, 116N.E.182.184(Ill.1917). 

230 Schmidt v. Capital Candy Co., 166 N.W. 502, 503-04 (Minn. 1918). 

231 United States v. Rene E .. 583 F.3d 8, 14-15 (1st Cir. 2009). 

232 Id. 

233 Id. 

234 Id. at 11-16 ("[11his law, with its narrow scope and its exceptions, does not offend the Second Amendment."). 

Exceptions include farm and ranch work as well as target shooting or other activities under parental supervision. 

18 U.S.C. § 922(x)(3)(A)(i)-(ii) (2013). 

235 Ezell v. City of Chi., 651 F.3d 684, 706 (7th Cir. 2011). 

236 District of Columbia v. Heller, 554 U.S. 570, 635 (2008). 

237 Id. at 574-75. 

23 8 Id. at 635. 

239 See Heller v. District of Columbia (Heller II), 670 F .3d 1244, 1248-49 (D.C. Cir. 2011). 

240 Id. at 1247. 

241 Id. at 1252-53. 

242 See id. at 1252. 

24 3 Id. at 1253-54. 

244 See id. at 1254. 

245 Id. The courl listed seven states that today have handgun regist ration laws. Id. at n.*. 

246 Id. at 1254-55. 

247 Id. at 1255. 

248 Id. 
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249 See id. at 1247. 

250 Seeid. 

251 Jd. at 1246, 1260, 1264. 

252 id at 1260. 

253 Id at 1260 n. • . 

254 Id. at 1262-64. 

255 ftl at 1263-64. 

256 KOPER EL AL., supra note 148, at 92. 

257 Heller Ji, 610 F.3d at 1285 (Kavanaugh, J., dissenting) ("A ban on a class of arms is not an 'incidental' regulation. 

It i.s equivalent 10 a ban on a category of speech. Such restrictions on core enumerated consti tutional protections 

are 1101 subjected to mere intermediate scrutiny review. The majority opinion here is in uncharted territory in 

suggesting that intermediate scrutiny can apply to an outright ban on possession ofa class of weapons that have 

not traditionally been banned."). 

258 !cl at 1285-86. 

259 See id. at 1282. 

260 Id. ("Heller was resolved in favor of categoricalism-with the categories defined by text, history, and tradition-

and against balancing tests such as strict or intermediate scrutiny or reasonableness."). 

261 See id. 

262 ltl at 1286. 

263 See id. at 1292-93. 

264 id. at 1294. 

265 Seeid. 

266 See id. at 1287 (citing JOHNSON, KOPEL, MOCSARY & O'SHEA, supra note 90, at 11). 

267 Heller II, 610 F.3d at 1296 n.20 (Kavanaugh, J., dissenting) ("The D.C. ban on magazines of more than 10 rounds 
requires analysis in the first instance by the District Court. In order to apply Heller's test to this prohibition, we 

must know whether magazines with more than IO rounds have traditionally been banned and are not in common 

use. The parties here d id not brief that question in much detail. Evidence presented to the District Court on the 
history and prevalence of magazines of more than IO rounds would be helpful to the proper disposition of that 
issue under the Heller test. Therefore, I would remand to the District Court for analysis of that issue."). 

268 See Lindsay Colvin, Note, Hisrory. Heller, and Higlt-Capacity Magtdnes: What ls rite Proper Sumdard of Review 

.for Second A111e11dme111 Cltalll'nges?, 41 FORDHAM URB. L.J . 1041, 1075-80 (2014). 

269 Heller II, 670 F.3d at 1260. 

270 Silvester v. Harris, No. l:11-CV-2137 AWi SAB, 2014 U.S. Dist. LEXIS I 18284 (E.D. Cal. Aug. 25, 20 14). 

271 CAL. PENAL CODE§§ 26815(a), 27540(a) (West 2014). 

272 Silvester, 2014 U.S. Dist. LEXIS 118284, at •s2. 

WESTLAW 1) 2018 Thom~on Reulet s No clarm lo origin<ll U.S Governrnenl Works. 39 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 75 of 214



00333

Exhibit 12

Case 3:17-cv-01017-BEN-JLB   Document 50-10   Filed 03/05/18   PageID.4911   Page 60 of
 121

ER001840

THE HISTORY OF FIREARM MAGAZINES AND MAGAZINE ... , 78 Alb. L. Rev. 849 

273 Chief Dis1rict Court Judge An1ho11y W. Ishii, U.S. DIST. COURT: E. DIST. OF CAL., http:// 

www.caed.uscourts.gov/caed/static0lher/page_630.htm (last visited Feb. 21, 2015). 

274 Silvester, 2014 U .S. Dist. LEXIS 118284, at *101-02. 

275 Compare id. at •JO, with Ezell v. City of Chi. , 651 F.3d 684. 702-03 (7th Cir. 2011). 

276 Si/ves1er, 2014 U.S. Dist. LEXIS 118284, at *8-9. 

277 See id. at *9-10, •18. 

278 Id. al *ll. 

279 Id. 

280 Id. at *11-12. 

281 Id. at *75. 

282 Id. at *75-76. 

283 Id. at •18 (citations omitted). 

284 Id. at *79. 

285 Id. 

286 Id at •Jo. 

287 Id. at •75. 76. 

288 Id. at *80. 

289 Id. 

290 Id. at *90-91, 96-97. 

291 /d.at*IOl-03. 

292 See i<L at *23-25. 

293 See supra notes 43-64 and accompanying text. 

294 See supra notes 102-06 and accompanying text. 

29 5 See supra notes 130, 132-33 and accompanying text. 

296 See supra notes 136-39 and accompanying text. 

297 See supra notes 134-35 and accompanying text. 

298 See supra notes 140-45 and accompanying text. 

299 See supra note 156 and accompanying text. 

78 ALBLR 849 

End or Doc11111(•ot © 2018 Thomson Reuters. No claim to original 
U.S. Government Works. 
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other purpose. Such persons shall bold office during the· term 
of their employment by the stnte higllwny department but 
the authority herein vested shall cense upon the tel'minntion 
of such employment. '!'he persons so appointed shnll by 
ren1mn of such appointment be members of the department 
of public safety during the terms of such· nppointment but 
shall serve without pay ns members thereof. 

Approved June 2, 1927. 

[No. 872.] 

AN ACT to regulntc nncl license the selling, purchnsing, pos, 
sessing and currying of certain firearms i to prohibit the 
buying, selling or carrying of certain firenrms without n 
license therefor; to prohibit the possession of ccrtnin 
weapons nnd ottnchments; to probibit the pawning of cer
tain firearms; to prohibit the snle, offering for sale, or 
possession for the purpose or sale of written or printed 
matter containing any off er to sell or deliver certain flre· 
arms or devices within this stnte; to provide pennltles for 
the violations of this net, nnd to repeal net numb'er two 
hundred seventy-four of the public nets of nineteen hundred 
eleven, being sections fifteen thousand two hundred thirty. 
six, fifteen thousand two hundred thirty-seven, fifteen thou, 
snnd two hundred thirty-eight, fifteen thousand two hun
dred thirty-nine, fifteen thonsnnd two lmndred forty, ftf. 
teen thousnnd two hundred forty-one, fifteen tllousnnd two 
hundred forty-two, fifteen thonsnnd two hundred forty. 
three, fifteen thousnnd two hundred forty.four, fifteen 
thousnnd two hundred forty-five nnd fifteen thousand two 
hundred forty-six of the compiled laws of nineteen hundred 
fifteen; uct nuniber three hundred thirteen of the public 
nets of nineteen hundred twenty-five; nnd section sixteen 
of chapter one hundred sixty-two ~f the revised stntutes of 
eighteen hundred forty-six, being section fifteen thousand 
six hundred forty-one of the compiled lnws of nineteen hun
dred fifteen. 

The· People of the State of Michigan enact: 

SECTJON 1. Tho word "pistol" as URed in this net shnll words 
mean any firenrm, loaded or unloaded, thirty inches or less in denned, 
length. The . word "purchnser'1 shnll mean nny perRon who 
receives n piRtol from nnother by pnrchnse, gift or lonn. The 
word ''sellC'r11 shnll menn nny person who sells, furnishes, 

887 

loans or gives n 1,lstol to another. 
SEC, 2. No person shall purchnsc a pistol as defined in License 

this net without first hnving obtnined n license therefor ns ~~~~h°asc. 
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888 PUBLIC ACTS, 1027-No. 372. 

prcsc1·ibcu. herein. The commissioner or chief of police, or 
his duly authorized deputy, in ineorpol'atecl cities or in in
coi·porntecl villages hm·jng nn orgnnizcu dcpnrtment of po1ice, 
nnd the sheriff, or his ·nulhorizcd deputy, in pnrts of the rc
specth·c counties not inclndc<l within i11corpornl'c1l citicR or 
Yillngcs, nrc hei•el,'.y nuthol'faetl to issue licenses to plll'chnse 
pistols to npplicnnts resitling within the respective territories 

To whom herein mentioned. No such license shnll he grnntetl to nny 
gro.ntecl. person except he I.Jc nineteen yenl'a of ngc or over, nnd hns 

resided in this state six months or more, nnd in no 
event shnll such n license he issued to n J)erson who hns been 
convi.cted of n fclonJ' or n<ljnugecl insnne in this stnte or else
where. Applicntions for such licenses shnll be signed L>y the 
npplicnnt under onth upon forms provided by the commis-

Execute11 sione1· of pnblic safety. Licc11ses to pnrchns.c 11istols shnll 
In dupllcnto. be executed in duplicnte upon forms proriderl by the com

mlssione1• of public safety nnd shnll be signed by the licensing 
nuthority. One copy of such license shn 11 be delirered to the 
npplicnnt nnd the <111plicntc of such license shnll .lie retnined 
by such licensing 1111thor1ty nR a pct·mnnent otncinl record for 
n period of six ycnrs. Such lice11Rc shnll he \'oid unless used 
within ten dnys nftcr the clnte of Hs issne. Any person who 
shnll sell to n11oth~1· nny pistol HR tlcfinml in this net without 
complying with the requkcments of Hlls section shnll be 

Misdo· 
meanor; 
ponnlly, 

guilty of n misuemennor nml upon conviction thereof shnll 
be punished by n. flue of not more · thnn one hundrell dollars 
or imprisonment in the county .fnil not more tl~nn ninety dn,vs. 
01• both such .fine nnd imprisonment in the clisc1•ctlon of the 
court. Such license shall be signell in ink lly the holiler · 
thereof in the presence of the person selling, loaning or giving 
n pistol to such licensee nnd slrnll thereupon be tnken up b'y 
such person, signed by him in ink nnd shnll be delivered or 
sent by registereu mnil within fort.r-cight hours to the com
missioner of public snfet.v. '!111e seller shnll certify upon snid 
license in the spncc provicle1l therefo1• the nnme of the person 
to whom such pistol wnR dclircred, the mnkc, 13t,Yle. cnlibrc· 
nml number of such pistol, nml shnll fmtlier certify thnt such 
purchnser signed his nnme on snicl license in the presence of 
tho sollcr. The lll'ovisions of this soction slmll no t npply to 
the purchnse of pistols from wholesalers by deniers regulnrI,v 
engnged in the business of selling pistols nt rc'tnil, nor to the 
Fmlc, hnrtcir or cxchnngc of pistols kept solely ns relics, sou
venirs 01• curios. 

un1nwru1 to S1~c. 3. It shnll he 1111Inwf11l within thiR stntc to mnnn· 
mnnuCllcttutro, fnctnrn sell offer• fol' rmle 01' llOBSeRS nnv mnchinc g1111 Ol' otc.. ccr u n "'' • , · , • • ,, _ 
flrco.l'ms, etc. tlrcnrm which cnn 110 fired more thnn sixteen th11cH without 

reloncling, or nn.r mnfYler, Hilcncm• or llcdcc for llr.iulcning or 
muffling the sonnll of n, tlischnt'#,tell f11·c111•m, 01· nny homb m· 
homhshell, ol' nny IJinckjnr.),, Hhmg t.1hol', hill,Y, mctnllic 

Pennlty tor knncklcR, follll1tkl11h, Hllllllhng- OI' lil111lgl10ll, All,)' }ll!l'HOll l~Oll· 
vlolutlon, \'ictc<l of n \'iolnllon of this HCcl'io11 shnll I.Jc #,tllilt,r of n felony 

null shnll he p1111ishe1l hy n flne not exceeding one thon8nlll1 
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clollnrs or imp1•J1mmnent in the stntc pl'ison not more thnn five 
yenl's, or by both such flnc nn<l imp1·lsonmcnt '1n the discre
tion of the court. .'11hc provisions of this section shnll 11ot 
npply, however, to nny person, ~rm or co1·porntion mnnufnc
t.uring flrenm1s, explosh·es 01• munitionR of wni· by virtue of 
nny contrncts with n11y <lepnrtment of the goye1·11ment of the 
United Stntes, Ol' with nny foreign govemment, stnte, mnnici-
11nlity or nny snbclivision thereof. 

S1~e. 4. Auy person who, with intent to mm the R1n11e un- Felony, 
lnwfuJly ngninst the person of nnother, goes nrrncd with n ~vc~~cd. 
vistol 01• othcl' fironi•m 01· clnggo1•, dit·k, 1•nzor, stiletto, 01• knifo 
hnring n blncle o,·c1· thl'cc inches in len~th, or nny othet• (lnn-
gerons or (lcnclly W<!apon or insfrmuent, i:;hnll he guilty of n rcnr11t)·, 

felon,r nnd on con\'iction thel'eof shnll lie punished uy n flne 
not exceecliug 011e thousnncl <lollnrs or imprhmnment In tlw 
stnte }lrison for 110t more ihnn flve y£1nrs, 01• b~· both such 
fl 11c nnd imprisonment: in the discretion of the court. 

880 

SF.c. ti. No Jlel'HOll shnll cnrry n dnggcr, dMc, stiletto or Unlnwtul to 
other dnngerons Wcnpon except hnntini knireR ndnptc1} nncl s~;icir,ctgtc. 
cnl'l'ied ns such, conccnlml on or nhont his person, or whcth<'r 
conccn lecl 01• othcrwiAc in nn,Y rch lcle operntc<l or occupied 
h,,· him, (!Xcept in hi~ <lwelling hou:::e m· pince of bm1h1esH or 
on other lnml posfw~secl h;r him. No pel'SOn shnll cm·ry n 
pistol conccnlctl on 01• 11\10111: his pcrRon, or, wlwthcr conccnlrcl 
or othcrwi!m, in nny rchicle opcrntccl or occupied hr him, 
except in hh; clw<111lng ho11Rc oi· plnrc of hnHiness or on oth<>r 
land Jlosscsscd li,y hilll, without n · JicenRc therefor ns herein 
Jll'Ovic1ed. Any person riolnting the 1n•oviaions of this section 
Rhn1l be guilty of n fclonJ' nnd upon com·iction thereof shnll 
he pnnishecl by n flnc not cxceccllng one ·thousnncl <lollnrs or 
imprisonment in the atntc prison fo1• not more thnn five yen rs, 
or hy both ,melt llnc n11<1 im))risonment in 1he cliscretion of the 
com:t. · 

Sr~c. G. The JH·osccnting nttorney, the commissioner or conccnlecl 
chief of JlOlice nncl the commissionm· of puulic snfcty 01' their rr~irl'a~~g 
respcctirc nuthorizcd deputies ht incorpornted cities or in bonril. 
incorpomt('(l villngcH hnring nn Ol'!(ll11i1.ctl depnrtmcmt of 
police, nncl the p1·osec11ti11g ntt01·11c.r, the commissioner of 
public snfciy or thch· nuthori1.cd clcpnt:ics, nntl the shcl'ifl', 
1111dcr-she1·ilf or chief dcputJ· shci•ifl' in pnrtR of the respective 
conn ties not incHHlccl within incorporn tc<l r.itiei:i-· or ,•lllngeR 
shnll constitntc honrcls exelnsiYely n11thori1.etl to iRsnc lkcnscR 
1o cnrr,Y p1Rto1s r.oncenlecl 011 the perHon 1:o npplicnuts rcsicl-
i 11g wi t:h In the respecl:irc 1cl'l'i tol'ieR hcrei n men tionctl. The 
eonnt.Y clcl'k of rnch _r.011111',y 1:1hnll li'e cle1·k of imch llee111dng 
hon1·cls, whirh lionl'<ls Hhnll he k11ow11 in lnw AH "'!1hc Con-
ernlc<l "'enpon Li r.ew-cing nonr11." No r-mch lir.eusc to cnrrv To whom 
n pistol ro11r.<?nfo1l 011 Ult! 1w1·1-011 shnll he grnnfc1l to 1111,Y pc;. ~~~~fga, 
1-1011 ex<'t!pl: he l1n 11l11cfecm ~:t··1.11·H or 11g1! 01· orm· n111l hm1 1·c1o1itle1l 
i11 t·hiH 8ln1'<1 Hix monfhH nr o\'C!I', n11cl i11 110 crcnt shnll s111'11 
li1·(l11Sr! he iHH11c1l nnl<•ss it npp1!n1·1-1 lhnf: ihc npplh-11111: hn!-! 
~ocul l'ellHOll to fenr htjm·~· t·o h iH JICl'HOJI 01' )ll'OJlCl'(\', 01' hni-1 
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other proper reasons, and that he is a suitable person to be 
so licensed, and in no event to n. person who has b'cen con· 
victed of a felony or adjudged insane in this state 01• elRe· 

Chairman where. '£he prosecuting attorney shall be the cbairmnn of 
or board. the said board, which shall convene nt least once in each 

cnlendnr month and nt such otl1er times ne they shall be 
culled to convene by the chail'mnn. Such licenses shall be 
issued only upon written application signed by the applfcnnt 
and on hie oath nnd upon forms provided by the co~nmissl<>ne1• 
of public safety. Such licensee shall issue only with the np
provnl ~f n mnjo1•ity of snid b'oard and shall be executed in 
triplicate upon forms provided by the commissioner of public 
safety and shall be signed in tlle nnme of the concealed 
weapon licensing board by the county clerk and the sen.I of 
the circuit court affixed thereto. Ono copy of such license 
Hhall Im delivered to the npplicnnt, the duplicate of snid 
license shall be retained b'y the county clerk as a permnnent 
official record for n period of six years, nnd the triplicnte of 
such license shall be forwarded to the commissioner of public 
safety who shall filo and index licenses so received by him 
and keep the same ns a permanent official l'CCord for a period 

Duration of Ai:r. years. Each license shall be issued fo1• a definite period 
ot llconso. of not more thnn one yenr, to be stated in the license, and no 

renewul of such license slinll be granted except upon the filing 
of a new application. Every license issued hereunder shall 
bea1• the imprint of the 1•ight thumb' of the licensee, or, if 
thnt be not possible, or the left thumb 01• some other flnge1· of 
such licensee. Such licensee shnll cm•ry such license upon ltis 
person nt nll times when lie mny be carrying a pistol con, 
cenled upon his person nnd shall display such Jicenso upon 
the request of any pence officer. 

When llconso SEC, 7. All licenses heretofore issued in this state per, 
to expire, ltti t . ' 1 l d J ' m ng n person o carry n p1sto concen e upon us pe1•son 

shall expire at midnight, Decembe1· thirty-one, nineteen hnu
ured twenty-seven. . 

When llcenso SEC, 8. The licensing board herein created by section six 
revoked. may revoke any license issued b'y it upon receiving a certificate 

of any magistrate showing that such licensee has been con
victed of violating any of the provisions of tllis net, ot· bns 
been convicted of·a felony. Sucl~ license may also be revoke<l 
whenevc1• in the judgment of said bonr<l tbe reason for grant
ing such license shnll bnvc ceased to exist, or whenever said 
bon1•d shall !et• nny 1•easonable cnuse determine said licensee 
to be nn unfit person to carry a pistol concealed upon his 
person. No such license shall b'e revoked except upon written 
complaint and then only after n hearing b'y said board, of 
which at lenst seven dnys' notice shnll be given to the licensee 
either by personal service 01• by registered mail to his Inst 
known address. The clerk of said licenning board is hereby 
nuthorizecl to nclminister nn onth to nny perRon testifying 
before such bonrll nt nny such heal'ing. 
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SEc. 0. On or before the first dny of N oveml.l'er, nineteen sutetri; In
hundred twenty.seven, any person within this stn to wl.Jo owns ~f;;~o

0
n'!i. ot 

or has in bis possesMion n pistol ns defined in this net, shnll, 
ff he reside in nn incorporated cit,y or nn incorporntecl vil-
Jng<:: hnviug nn organized police depn1•tmeut, present such 
weapon for safety inspection to the commissioner or chief of 
police of such city or village; if such perRon reside .in n pnrt 
of the county not included within ti.Jc corpomte limitH of 
Ruch city or village he shn1I so present such phitol fol' snfef',r 
inspection to the shm•ilr of such county. Any person owniug 
or coming into possession of n pistol after the first duy of 
November, nineteen hundred twenty-seven, Rhnll forthwith · 
present such pistol for snfoty inspection in the mnuncr pro-
vided in this section. · A certificate of inspection shall there- Ccrllttcnto 
upon be issued in tl'iplicnte on n fol'm proviuetl hy the com- lsauc<t. 
missioner of public snfcty, contnining the nnme, ngc, nddress, 
description and signature of the person presenting such 
pistol fo1• inspection, together with n full description thereof; 
the original of such certificnte shnll be delivered to the regis-
trant; the duplicate thereof shall l.l'e mailed to the commis-
sioner of public snfety nnd filed niul indexed by him nncl kept 
ns. n permnnent official record for n. period of six yenrs, nncl 
tho triplicnte of such certiflcnte shnll be retained nntl ~led 
ln the office of snid shei•lfl', 01• commissioner or chief of police. 
ns the cnee mny be. The provisions of this section shnlJ not 
1tpply to wholesnlo or 1·etnil denlers in firearms or to collec-
tions of pistols kept solely for the purpose of displny, ns 
l'elics, souvenirs, curios or antiques, nor to wenpom1 hcrC'tofort• 
registered unde1• the provisions of scctiou eleven of net num-
her three hundred thirteen of the public nets of ni11etce11 lnm-
llred twenty.five. Any person who fnils to comply with the 
µrovision of this section shnll be guilty of n misdemeanor 
nud shall be punished· by n fine not exceeding one lrnuclrccl 
dollars . or imprisonment iu the county .inil not exceecling 
ninety days, or by both such fine nnd imprisonment in the 
l.liscretion of the court. 

SEC. 10. No pawnbroker shnll accept a pistol in pnwu. Pistol not 
Any person violating this section of this net shnll be tleemml ~~~~~cu In 
guilty of a misdemeanor nnd upan conviction thereof shnll 
be punished by n fine of not more thnn one hundred tlo11m·R 
or imprisonment in the county jnil for uot more thnn ninet;v 
1lnys or by both such fine nnd imprii.onment in tl1e discretion 
of the court. 

SEC. 11. No person shnll wilfully niter, remove or ol11iter- Allcro.tlon 
nte the nnmc of the mnkci•, model, mnnnfllct\ll'er's numbe1· or ?Jw~~,~01 

un
othe1• mnrk of identity of any ,Pistol. Possession of nuy s11cl1 
firearm upoti wl1lch the numbet• shnll hnve been nlt'cl'ed, l'e-
moved or obliterated, shall be presumptive evidence thnt snr.h 
possessor hns nltcred, removed or obliterntec1 tlie snme. A11~· 
person convJctecl unclcr this section sbnll be puuishecl bs 11 
ft,1e not to excee<l five lmnclre<l clol lnl's 01• hy impriRonm(rnt 
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in the state prison not to exceed two years or by both snch 
fine nncJ imprisonment in the cJiscrelion or tho court. 

S1w. 12. ~'he JH'O\'isions of section two, three, fl\'e nncl nine 
shnll not npply to nny pence olllccr of tho stnto or any snh- · 
cJi\'ision thereof wl10 is rcgnlni·ly cmvloycd nnd pnitl li,v tho 
Htntc or such 1mlHlirhdon, or to nuy member of the· m·m~·, 
nn\'y ,or mni·ine cot'JIR of tho U11il·c1l Htntcs, or of orgnni;mtions 
nnthori?.ccl by 1n w to 1nu·chnsc 01· rcccirn wen pons from the 
United Stntes 01• from this stntc, nor to the nationnl gunrtl or 
other duly nuthorize<l mi!Hnr.)' orgnnizntions when on <lnty 
01• ddll, nor to tho 111emu'01•s thm·cof in going to 01• ratnrning 
from their cust.omnry plnces of m1sc111hlJ or prnctic<', nor to n 
person liccm:e1l to cnrry n Jli8tol conccalc1l npon his person 
isRuc1I by nnothcr Hlnte, nor to the rcgnlnr nncl ordinary trnns
J>ortntion of pistols Ill.! merehmulise, or to n11J' 11cri;on while 
carrying n pistol unlontlec1 in n. wrnppc1· from the pince .ol' 
1nn·chnsc to his home or J>lncc or IJ111:1i11css Ol' to n pince of 
repoir or l.lnck to I.tis holllc _or pince of l>m1i11ess, 01• in moYing 
goods from 0110 pince of nllotlc or lna1i11ess to nnothC!r. 

Sr.c. 13. When complnint shnll be mntlc on onth to nny 
mngistrnte nnthoriiwd to issue wnrrnnts in criminul cnscs 
Hint nny pistol or ol'hc1• \\'t'npon or de\'icc mentioned in this 
net Js tmlnwfnlly possesst!tl m· t•nrriec1 :by nn.r person, sn

1

r.h 
mngistmtc shn 11, if he IJc sn titi0l'c1 · t.hn t tlwrc is rcnso1111 hle 
,•nuRe to llelie\'e the mntte1·s i11 1-1nitl complnint he .frnc, . issue 
hi1:1 wn1•1•nnt directed to nny 11encn olllcci•, commnnding him .to 
~:Cll)'('h the pc1•i;on or pince clcsrrlhccl in such comJ)lnint, nml 
if such JJhitol, wcnpon or de\'icc he .there fonncl; to seiie nntl 
110111 the ~nmc ns m•itlencc of n \'iolntion of this net. 

S1w. u: All plstolN, wcn11on1:1 or devices cnrl'iccl 01•· ilOS· 
Ftisi:ccl contmr.r to this net m·e hm·eh.r <lt!clnrccl. forfclted to 
the state. 

S1~c. lli. Jt i;hnll li'e unlawful to folell 01· tlellrc1· within this 
Htnte, 01· to offer 01• eXJ)oi;c for 1mle, 01· hi hn\'c in vossessiou 
for the pm·poRc of sale, nuy hook, pnmphlet, -circnlnr, mngn
zinc, 11cws11npc1• or 0U1e1· fo1·111 of \\'l'itt·en 011 prinf.c<l ·mntter 
ofl'ct'ing tu 1-iell or 1leli\'l!I', 01• co11t11ining nn offet• to 1:1011 or 
ul!lircr to nny J.ICl'Son within this state from nny-plncc without 
Ulla state 1111,r ph1tol 01· n11y wc11po11 or tlc\'icc lll"utloue.l ln . 
Hect Ion th1•ce hereof. 'J~hc 1n·o,·il:do11H of this Rcction shnll not 
nppl,r to snles of or off<!l'R to Rell phitols n t wholcsn lc to JlC?l'· 
so111:1 l'<!gnlnrly eu~ngcd in the hnsineNR of 1,clling snch J>iHtolH 
nt wholmrnlc or rcl'nil, 11or t-o snlcH 01• offers to i;cll snch 11istoh1 
111ncle or nntllorizctl hy the Unii'ecl Stntcs gm·ernmcnt en· nn.,· 
cJcpnrt mcnt or ngcncy thereof. · 

S1-:e. 111. All,\' ]!C!l'SOII dolnting tht! Jll'O\'iHiOIIH or 1mcllo11 
fiff'c<m of thiH nC'I: sl1nll l1CT dt•t!111c1l guilt,\' of n 111is1lt!lll<!l\1101·, 
nrul npon convlel 1011 Hhnll ht! p1111!1-1hc!l h,\' n flue not: to r.x1•1w1l 
miu h11111l1·1?1l cl11lh11·1-1 01• ·11.r impriso11111Pnl: i11 tho 1•011111,r j11il 
not Io c!X«·ec1l 11i11cl,\' cln.rs, 01• h.v hot h s111·h 11111! 111111 i 111p1·hm11-
11Hi11I: i11 11te tlisc·rt!lio11 of the 1•om·t. 
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:-51-:c. 17. Act 1111mu'e1• two Jnmdrctl i::evenl r·fom· of Lhe Acts 
p11hlit! acts of 11i11eleen li11111h·el1 cle\'en, heiug ;eel ions 11ffee11 1

'1!l>un1ct1. 

tho11satHI two h11111l1·c1l thi1·ty-1:;ix, flftcc11 fho1111111ul. two htlll· 
<11·cd thirt,r-se,·e11, llffec11 thonsn111l lwo h111ul1·c1l thil't.r-11ight, 
lll'h.?<!11 tho11s11111l lwo h11111l1·cd th irt.,r-11i11e, llf'teen ll.10mm111l two 
h 1111<11·etl fo1·t.r, 11 fken thous1111d two h tt11111'c1l fort.r-oue, fl fl'cen 
thu11sn1Hl lWQ hntHlretl fot•ty-two, fifteen thonsnnll two hun-
1h-ccl fo1•ly-U11·ce, llftcen thommull l.wo lrn1uh·ed fort.r-foul', 
llfteeu thornmutl two hundrc1l forty-lire 1t11Cl llfh.'Cn thommncl 
two huudrc<l forty-six of the compilc1l laws of nineteen lnrn-
1lrct1 Hftccn; net llllmlH!l' three hn11clr1!1l th irteen of the public 
11cti; of 11luetec11 hnn1lrecl twcnt,r-flrn; nncl section sixteen of 
chnptcr one h11111lrc1l si:d,r-two of the rerisctl stntutes . of 
eighteen hu11d1·ed J'o1·1,r.six, !icing Hectlon llftecn thoui.n1ul six 
hunclrcd forl:y-011e of the c0111pilel1 lnws of 11l11eteen hnnclred 
fifteen, fll'C he1•euy repealed: ]'l'O/,'iC[Ctl, ho11;cl:CI', 'l'hnt flllY Proviso. 

111·occecli11gs pcnlli11g under nn.r of snicl sectio111~ hct•cin re-
pented shnll 11ot he nffcctecl hereby hut shnll lie conchulcd hi 
nccot·1l11nce wit'h tile Jnw of such 1·e11en llid section 01· seclio11s. 

S1,:c. JS. 'l'lds net is clccl11re1l to he se,·e1·nhle, nncl should Sa.vlng 
1111y seetio11 hereof lie Jwrenfle1• declnred 1111constitutio11nl or cla.uso. 

otherwise inrnlid, the n•11111i11de1· of tl10 net shnll not h'c nf. 
fccte<l thereby. 

Api11·orcu June 2, 102i. 

[No. 873.] 

AN ACT to nmencl section twcntj'·fire of chnptcr thirt.r of 
net nm11her thrcu hundred fourteen of the pub'Jic nets of 
11inetcc11 hunclrccl fifteeu, c11titlccl ".An net to revise nncl 
l'onsolillntc the Htntutcs rclnting to the org11niintio11 nnd 
jlll'isdiction of the courts of this stnte; the 110wers nntl 
duties of such courts, mul of the judges nncl other offlcers 
1 hereof; tlie forms of civil netiona·; the time within which 
civil nctions nncl proeceilings mny I.Jc brought in snid courts; 
plenui11g, evlclencc, prncticc noel procedure in ci\'il nctio.ns 
nncl proceedings in snicl courts; to provide remedies nnd 
pcnnltics for the \'iolntion of ce1•tnin provisions of this net; 
nud to repcnl nll nets nnd parts of nets inconsistent with, · 
01• con tl'n\'cning nny of the pro\'isio11s of this net," being 
section thirteen thousnud two lrn11<1red fift,y-tlt1·ce of the 
compiled Jnws of nineteen hnnc1red fifteen, us nmcniled by 
net number two hundred forty-three of tl1e public nets of 
J1inetcen Jmnclrcu seventeen, nucl to ndcl n new section there
to to stnncl ns section thirty-one. 

The Pcovlc of the ,~t.atc of 11Iichiga.n enact: 

893 

Sroc'l.'JON 1. Section twenty-five of chnpte1· thirty ·of net Section 
n11111bcr t}1rec ]nmilrecl fourteen of tlio public nets of ninetC'en nmcn<locl. 
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runbhment for. 
J~orbo, 
Jurfsdic:don~ 

JulT 8, IOn. 
(II. R.87~.I 

I l'Uhllc, Ro. :m.J 

72d CONGRESS. SESS. I. CHS. 464,465. JULY 8, 1932. 

States, for the purpose of having such communication delivered by 
the post-office establishment of such foreign country to the _post-office 
establishment of the United States anil by it <lelivered to such 
addre!l!lee in the United States, and as a result thereof such com
munication is delivered by the post-office establishment of such 
foreign .:ountry to the post-office establishment of the United States 
and by it delivered to the nddrcss to '"hich it is directed in the 
United States, then such person shall bo punished in the snme manner 
nnd to the snme extent ns provided in section 1 of this Act: P1·ovided, 
That any person violating this section may be prosecuted either in the 
district into which such letter or other communication was carried 
by the United Stares mail for delivery according to the direction 
thereon, or in which it was caused to be delivered by the United 
States mail to the person to whom it was addressed. 

Approved, July 8, 1932. 

[CHAPTER 465.) AN ACT 
To control the poueMlon, sale, tranllfer1 and uae of pistols and other dangeroua 

weapon• ln the Dlatrfct of Columbia, to provide penalties, to presoribe rules ol 
evidence, and for other purpoeee. 

Cttt\uthortud use, 
etc .• otpl,tolsaado~h•r Be it enacted by tM Senate and Hov.8e of BepreaentativeB of tM 
t=~rc:rJ:t'ia~Jl United States of America in OongreB8 aasembled, 

Defiah.Jom. DEJ'L~lTIONS 

SECTION 1. "Pistol," as used in this Act, means any firearm with 
•• ~ .... 

11
•

011 
ab°'" 11 barrel less than twelve inches in length. 

gun." "Sn wed-off shotgun," as used in this Act, means any shotgun with 

.. Put.ot.tt 

"~facblo• sun." 

•• Pet&Oa. '" 

a barrel less than twenty inches in length. 
" :Machine gun," as used in this Act means any firearm which 

shoots automatically or semiautomaticitlly more than twelve shots 
without reloading. 

"Person," as used in this Act, includes, individual, firm, association, 
"Sell" aad "pm- or cSeorporation. 

c,base; • '"'· " · ll" and" purchase" and the various derivatives of such words, 
as used in this Act, shall be construed to include letting on hire, 
giving, lendinJ, borrowing, and otherwise transferring. 

"Crim• or •1•1• 000·" " Crime of violence" as used in this Act means any of the following 
crimes, or an attempt to commit any of 'the same, namely: Murder, 
manslaughter, rape, mayhem, maliciously disfiguring another, abduc
tion, k:idna~ing, bur~lary, housebreaking, larceny, any assault with 
intent to kill, commit rnpe, or robbery, assault with a dangerous 
weapon, or assault with intent to colilIIllt any offense punishable by 
imprisonment in the penitentiary. 

Comrultttni crime or 
Yloltnce tl'hen armed. 

l'uaisbmeot ror. 

CO:UHITl'IXO CRIM:£ WHEN AIUlED 

SEc, 2. If any person shall commit a crime of violence in the 
District of Columbia when armed with or having readily available 
any l)istol or other fireurm, he may, in addition to the punishment 
provided for the crime, be punished by imprisonment for a term of 
not more than five years; upon a second conviction for a crime of 
violence so committed he may, in addition to the punislunent pro
vided for the crime, be punished by im(>risonment ior a term of not 
more than ten years; upon a third conviction for a crime of violence 
so committed he may, in addition to the punishment provided ior the 
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crime, be punished l,y imprisonment for a. term of not more than 
fifteen yenrs; upon a fourth or subsequent con\'iction for a crime of 
violc11ce i;o comruitted he mny, in addition to the punishment provided 
for the crime! be punished by imprisor,ment for 11n ndditionnl period 
of 11ot moru t inn thirty yeari;. 

1"£RSO:S8 FCJRJltDD£:S TO POSSESS C£1!TAJ:-; FIR&.\IUIS 

SEc. 8. No pcrso11 who hn11 been convicted in the District of Colum
bia or elsewhere of n crime of Yiolence shall own or lun·e in his 
possession n pistol, within the District 0£ Columl,io.. 

CARBTIXO co:-;c:E.Al.EO WUPOX8 

651 

P,,...._, lorblddtu IO 
poMCU cttUllo ,,,. 
wuu. 

(·ollflrled ot • cthne. 

SEC. i. No person shall ,,ithin the District of Columbia carry 11!.1,':i,~.:;.,..:~;:~:: 
concealed on or about his person, except in his dwellin~ house or place 
of business or on other lanrl posse:sed by biml n pistol, without o. 
license therefor issued as hereinnfter providect, or any deadly or 
dangerous weapon. · 

EXCEPTIONS 
Y.ueptlocu. 

S Th · • f h di • b·'l 1 Law eoloroot..ell~ol• EC. IS. e Y.rov1s1ons o t e prece ng sechon s w not app y to n"'n. 
marshals, sheriffs, prison or jail wardens, or their deputies, policemen Arm " M 
or other duly appointed law-enforcement officers, or to members of ,1,..c~•ory,or .. 
the Army Navy, or Marine Corps of the United States or of the N' , 1 ... 1 0 •nl 
National Guard or Organized Rese.rves when on duty, or to the •ic..~a~11t1. u ' 
regularly enrolled members of any organization duly authorized to ou,.,.cq"'1ballom. 
purchase or receive such weaeons from the United States1 provided <"&ff')"!Dr I p1aceso1 
such members arc at or arc gomg to or from their places ot assembly uoomblY • •• :. 
or target practice, or to officers or employees of the United States 
duly authorized to carry a concealed pistol, or to any person eng:iged 
in the business of manufacturing, repairing1 or dcalmg in firearms, l ,huutaot.a"r,•ta. 
or the agent or representative of any sucn person liaving in his 
possession, using, or carrying a pistol in the usual or ordinary course 
of such business or to any person while carrying a pistol unloaded 
and in a secure wrapper from the pince of purchase to his home or 
place of business or to a place of repair or back to his home or place 
of business or in moving goods from one place of abode or business to 
another. 

I9SCE c,r LICENSES TO C.uutY 

Soo. 6. The superintendent of police of the District of Columbia 
mayl upon the application of any person having a bona. fide residence 
or p ace of business within the District of Columbia or of any _person 
having a bona fide residence or place of business within the United 
States and a license to carry a pistol concealed U.J>On his person issued 
by the lawful authorities of any State or subcli\'islon of the United 
States, issue a license to such person to c.arry a pistol within the 
District of Columbia for not more than one year from date of issue, 
if it appears that the applicant has good reason to fear injury to his 
person or property or has any other proper reason for cnrrying a 
pistol and that he is a suitable person to be so licensed. The license 
shall be in duplicate in form to be prescribed by the Commissioners 
of the District of Cofumbia and shall bear the name address, descrip
tion, photograph, and signature of the licensee and the reason given 
for desiring a license. The original thereof shall be delivered to die 
licensee, and the duplicate shall be retained by the superintendent 
of police of the District of Columbia and preserved in his office for 
six years. 
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SELLING TO MTNOJIS ~"D ontERII 

SEC'. 7. No person shn.11 within the Di.strict of Columbia sell any 
piRtol to a person who he ha.c; reDsonn.ble cause to believe is not of 
sound mind, or is IL dru~ addict, or is 11 person who hns been convicted 
in the I>iRlrict of Columbin or elsewhere of a crime of violence or 
except whl'n the relntion of pnrent and child or guardian and ward 
cxistts, is under the age of eighteen years. 

TIIAN:'IFERS REOOLATED 

,1o~' .. •ic, "'°'";. SP.c. 8. No seller shall within the District of Columbia. deliver 
a pistol to the purchaser thereof until forty-eight hours shall have 
eln.psod from the time of the application for the purchase thereof, 
except in tho cuse of sules to marshals, sheriffs, prison or 1· ail wardens 
or their deputies, policemen, or other duly app<>inted aw-enforce
ment officers\and, when delivered, so.id pistol sholl be securdy wrap
ped and shnl be unloaded. At the time of applying for the purchase 

a.siic- '° he ~•P'- of 11 pistol the purchaser shall sign in duplicate and deliver to the 
seller a statement containing his frill name1.address, occupation, color, 
place of birth, the date ana hour of application, the caliber, ma.ke1 model, and manufacturer's number of the pistol to be _purchase<1 
and a statement that he has never been convicted in the District of 
Columbia. or elsewhere of a crime of violence, The seller shall, within 
six hours after such application, sign and attach his address and 
deliver one CQPY to such _jl8rson or persons as the superintendent of 
police of the District of Columbia mo1 designate, and shall retain the 
other copy for six ye11rs. No machme gun, sawed-off shotgun, or 

LlmltaJJoa, 

Wbol..i.otn.de. 

blackjack shall be sold to ony person otlier than the persons desig
nated in section 14 hereof as entitled to possess the same, and then 
only after pennission to make such sale has been obtained from the 
superintendent of police of the District of Columbia. '!'his section 
shall not apply to sales at wholesalo to licensed dealers. 

DEALERS TO nr. uci:.-..sED 

$Ee. 9. No retail dealer sholl within the District of Columbia sell 
or eltpose for sale or ho.ve in his posseasion with i.ntent to sellJ 11ny 
pistof, mo.chine gun, sawed-off shot~n, or blnclriack without Deing 
licensed as hereinafter provided. No wholesale dealer shall, within 
the District of Columbia, sell, or have in his possession witn intent 
to sell, to any person other thnn a. licensed dealer, any pistol, machine 
gun, sawed-off shotgun, or blackjack. 

DEALERS' LICENSES, BT WHOM ORAl'o"TED A:SD C(>l'mrno:ss THEREOF 

s.<:~~~-11!;:1:. Sr.c. 10. The Commissioners of the Di.strict of -Columbia. may, in 
Anu. p. &/JI. their discretion, grant licenses ancl may prescribe the form thereof, 

effective tor not more than one year from date of issuo, permitting 
the licensee to sell pistols, machine ~, sawed-off shotguns, and 
blackjacks o.t retail within the District of Columbia subject to the 
following conditions in addition to those specified in section O hereof, 
for breach of any of which the license shall be subject to forfeiture 
and the licensee subject to punishment as provided rn this Act. 

1. The business shall be c11rried on only m the building designated 
in the license. 

2. The license or o. copy thereof, certi6ed by the issuing authority, 
shall be displayed on the premises whore it can be easily read. 
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3. ~o pistol sholl be sold (o) if the seller hns rcosonnble cause to 
belie\·e that the purchaser is not of sound mind or .is a drug addict 
or has been convicted in the District of Columbi:L or elsewhere of o. 
crime of violence or is under the uge of cightet n yenn, aml (b) 
unh·~s the purd111s<• r is persouully known to lhu ~ellcr or shull present 
cleur evidence of his identity. No machiue gun, ~a.wed-off shotgun, 
or blackjack shall be sold to any r,erwn other than tho persons 
designote<l iu section 14 hereof as entitled to possess the some, and 
t hen only after permission to m11ke such snle hns been obtainc,I 
from the super inten<lent of police of the Distl'ict vf Culumbia. 

4. A true record shall be made in a book kept for the puJ:Eose Records. 
the form of which may be prescribed by the C-010missioncrs, of all 
p istols, machine guns, and sawed-off shotguns in the po,,session of 
the licensee, wbicfi said record shall contain the date of purchnse, the 
caliber, mnkc, model, and manufacturt!r·s number of the weapon, 
to which shall be added, when sold, the date of sale. 

653 

5. A true record in duplicate shall be made of every pistol, 
machine frWI• sowed-off shotgun, and blnclrjnck sold1 said record to 
be mo.de in a book kept for the purpose, the form ot which may be 
prescribed by the Commissioners of the District of Columbia. and 
shall be personally signed by the purcbai;er and by the person effect
ing the snle, each in the presence of the other ancl shall contain the 
date of sale, tbe name, address, occupation, color, and p lace of birth 
of the purchaser, and, so far as applicable, the caliber, make, model, 
ancl manufacturer's number of the weapon, and a statement signed 
by the purchaser that he hns never been convicted iii the District of 
Columbia or elsewhere of a crime of violence. One copy of said 
record shall, within seven days, be forwarded by mail to the superin
tendent of police of the District of Columbia and tbe other copy 
retained by the seller for six years. 

6. No p1!:!tol or imitation thereof or placnrd advertising the sale bl~d1:!ta,• .i.e.. rur
thereof shall be displayed in an_y part of said premises wliere it can 
reaclily be seen from the outside. No license to sell at retail shall 
be granted to anyone e~cept as provided in this section. 

FALSE INFORMATION FOlllltDOE.."l 

SEC. 11. No person, shall, in purchasing a pistol or m applying • .ti'::.~ or 

for a. license to urcy the same, or m purchasing a machine gun, 
sawed-off shotgun, or blnclrjnck within the District of Columbia, · 
give false information or o1fer false evidence of his identity • 

.u:rEBATION or :im:=o )UBXS PBOUIBITED 

SEC. 12. No person shall within the District of Columbia change, Id:.:=~ .. ~ .';! 
alter, remove, or obliterate the name of the maker, model, maou- Pn>blblled. 

facturer·s number, or other mark or identification on any pistol, 
machine gun, or sawed-off shotgun. Possession of any pisto~ 
machine gun, or snwed-oft' shotgun upon which any such mark: shall 
have been changed, altered, removed, or obliterated shall be prima 
facje evidence that the po9:5essor ha~ c~nnged, altered1 removed, or 
obliterated the s11me w1thm the D1stnct of Columbia: Pr()'l)ided, t==-tol work. 
Jiou:ever, That nothing contained in this section shall apply to any 
offi~r or agent of any of the departments of the United States or 
the D istrict of Colwnbia engaged in experimental worlr. 

EXCEPTt0:<18 

SEC. 18. This Act shall not apply to toy or antique pistols unsuit- To,._ Me.. acis,t.td. 
able for use as firearms. 
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l'Cl!l~ES:IIOS OF CERT.\IX DAl'i'OE.ROt:S Vt"E.\POXS 

•
1
.~::~~;~!'.'.;(.'.!~'f~ SEC:, 14. No person shall within the Dis_trict of Columbia possess nny 

1,,.,o1... 11111rhrnc g:1111, 1-111wctl-otr 1-1hotgun. !•r any instrument or weapon of the 
kind commonly known ns a Llnck1ack1 slung shot, sand clubt sandbag, 

Prltt'Urt, 
t:u-e11UOas. 

or metal knuckles, nor any instrument, attachment, or Dj>pliance for 
causing the firing of nny firearm to be silent or intended to lessen or 
muffle the noise of the firing of any firearms: PrO'Vided1 h01Cever, 
That machine guns, or sawed-off shotguns, and blnckjack.S may be 
possessed bl' the members of the Annv, Navy, or Marine Corps of 
the United States, the National Guard; or Organized Reserves when 
on duty, the Post Office De)?artment or its em{>loyees when on duty, 
marshals, sheriffs, prison or Jail wardens, or their deputies, policemen, 
or other duly o.ppointed law~nforcement officers, officers or employees 
of the United States duly authorized to carry such weaPons, banking 
institution57 public carriers who are engaged in the business of trans
pon.inJ? ma1!1 money, securities, or other valuables, wholesale dealers 
and retail deniers licensed wider section 10 of this Act, 

PENALTIE.~ 

Punlibmeot Cor ,ttr 
laclon.i... 

SEC. 15. Any violation of o.ny provision of this Act for which no 
penalty is specificallY. proyided shall be punished by a fine of not 
more than $1,000 or 1mpr1sonment for not more than one year, or 
both. 

CONS'lTl'tlTION .&LlTY 

pr~~r!'t!1Zit ;:! .,1!Y, SEt?, 16 .. I! any part of this Act is_ f?r any reason ~~lared V_?id, 
remainder. such invalidity shall not atrect the vahd1ty of the remammg portions 

Vol. 31, p. 
re-1«!-

of this Act. 
CEBTAI:Y ACTS REPEALED 

1328, SEC. 17. The following sections of the Code of Law for the District 
of Columbi11.1 1919, namely, sections 855, Su6, and 867, an<l all other 
Acts or parts of Acts inconsistent herewith, are hereby repealed. 

Approved, July 8, Hl32. 

(CHAPTER 466.) 
JOINT RESOLUTION 

lJ'.'.l~~~-L Mak.log ao appropriation to provide transportation to thll;ir bomea for yeteraoa 
lPuii. -~ So. lis.r of the World War temporarily quartered In the District of Columbia. 

Resolved by the Senate and House of Reyreacntative, of the United 
World warnunu,s. States of America in CM1,!J1'e8S assembled, That to enable the Admin
"~f~~~g istrator of Veterans' A.lfairs, u~n the request of any honorably 

lfr:mi;>c'~·~~~m- di~ch~rged veteran of the World War, temporarily quartered in the 
Pwl, p. 10L District of Columbia, who is desirou!I of returniDg to his home, to 

J.)rovicle such veteran with railroad transportation thereto prior to 
July 15, 19321 together with travel subsistence at the rate of 75 cents 
per day, there 1s hereby appropriated, out of any monay in the 

Prori,o. Treasury not otherwise appropriated, the sum of $100,000: Prmnded, 
er.iii.ct u aioao. That all amounts expended under this appropriation in behalf of any 

veteran shall constitute a loan without interest which, if not repaid 
to the United States, shall be deducted from any amounts payable 
to such veteran on his adjusted-service certificate. 

Approved, July 8, 1932. 
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§ 18-12-301. Definitions, CO ST§ 18-12-301 

KeyCite Yellow Flag- Negative Treatment 

Proposed Legislation 

West's Colorado Revised Statutes Annotated 
Title 18. Criminal Code (Refs & Annos) 

Article 12. Offenses Relating to Firearms and Weapons (Refs & Annos) 
Part 3. Large-Capacity Ammunition Magazines 

C.R.S.A. § 18-12-301 

§ 18-12-301. Definitions 

Effective: July 1, 2013 

Currentness 

As used in this part 3, unless the context otherwise requires: 

(I) " Bureau" means the Colorado bureau of investigation created and existing pursuant to section 24-33 .5-401, C.R.S. 

(2)(a) "Large-capacity magazine" means: 

(1) A fixed or detachable magazine, box, drum, feed strip, or similar device capable of accepting, or that is designed to 

be readily converted to accept, more than fifteen rounds of ammunition; 

(II) A fixed , tubular shotgun magazine that holds more than twenty-eight inches of shotgun shells, including any 

extension device that is attached to the magazine and holds additional shotgun shells; or 

(lll) A nontubular, detachable magazine, box, drum, feed strip, or similar device that is capable of accepting more than 

eight shotgun shells when combined with a fixed magazine. 

(b) " Large-capacity magazine" does not mean: 

(I) A feeding device that has been permanently altered so that it cannot accommodate more than fifteen rounds of 

ammunition; 

(II) An attached tubular device designed to accept, and capable of operating only with, .22 caliber rimfire ammunition; or 

(III) A tubular magazine that is contained in a lever-action firearm. 

Credits 
Added by Laws 2013, Ch. 48, § I, eff. July I, 2013. 

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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§ 18-12-301. Definitions, CO ST§ 18-12-301 

C. R. S. A.§ 18-12-301, CO ST§ 18-12-301 
Current through Ch. 2 of the Second Regular Session of the 71 st General Assembly (2018) 

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works. 

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2 
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§ 53-202w. Large capacity magazines. Definitions. Sale, transfer ... , CT ST§ 53·202w 

Connecticut General Statutes Annotated 
Title 53. Crimes (Refs & Annos) 

Chapter 943. Offenses Against Public Peace and Safety 

C.G.S.A. § 53-202w 

§ 53-202w. Large capacity magazines. Definitions. Sale, transfer or possession prohibited. Exceptions 

Effective: June 181 2013 
Currentness 

(a) As used in this section and section 53-202x: 

( 1) "Large capacity magazine" means any firearm magazine, belt, drum, feed strip or similar device that has the capacity 

of, or can be readily restored or converted to accept, more than ten rounds of ammunition, but does not include: (A) A 
feeding device that has been permanently altered so that it cannot accommodate more than ten rounds of ammunition, 

(B) a .22 caliber tube ammunition feeding device, (C) a tubular magazine that is contained in a lever-action firearm, or 

(D) a magazine that is pem1anently inoperable; 

(2) "Lawfully possesses", with respect to a large capacity magazine, means that a person has (A) actual and lawful 
possession of the large capacity magazine, (B) constructive possession of the large capacity magazine pursuant to a lawful 

purchase of a firearm that contains a large capacity magazine that was transacted prior to or on April 4, 2013, regardless 

of whether the firearm was delivered to the purchaser prior to or on April 4, 2013, which lawful purchase is evidenced by 

a writing sufficient to indicate that (i) a contract for sale was made between the parties prior to or on April 4, 2013, for 

the purchase of the fiJearm, or (ii) full or partial payment for the firearm was made by the purchaser to the seller of the 
firearm prior to or on April 4, 2013, or (C) actual possession under subparagraph (A) of this subdivision, or constructive 

possession under subparagraph (B) of this subdivision, as evidenced by a written statement made under penalty of false 

statement on such form as the Commissioner of Emergency Services and Public Protection prescribes; and 

(3) "Licensed gun dealer" means a person who has a federal firearms license and a permit to sell firearms pursuant to 

section 29-28. 

(b) Except as provided in this section, on and after April 5, 2013, any person who, within this state, distributes, imports 
into this state, keeps for sale, offers or exposes for sale, or purchases a large capacity magazine shall be guilty of a class 

D felony. On and after April 5, 2013, any person who, within this state, transfers a large capacity magazine, except as 

provided in subsection (f) of this section, shall be guilty of a class D felony. 

(c) Except as provided in this section and section 53-202x: (\) Any person who possesses a large capacity magazine on or 

after January I , 2014, that was obtained prior to April 5, 2013, shall commit an infraction and be fined not more than 
ninety dollars for a first offense and shall be guilty of a class D felony for any subsequent offense, and (2) any person 

who possesses a large capacity magazine on or after January I , 2014, that was obtained on or after April 5, 2013, shall 

be guilty of a class D felony. 

(d) A large capacity magazine may be possessed, purchased or imported by: 
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§ 53-202w. Large capacity magazines. Definitions. Sale, transfer ... , CT ST§ 53-202w 

(1) The Department of Emergency Services and Public Protection, police departments, the Department of Correction, 
the Division of Criminal Justice, the Department of Motor Vehicles, the Department of Energy and Environmental 
Protection or the military or naval forces of this state or of the United States; 

(2) A sworn and duly certified member of an organized police department, the Divisiou of State Police within the 
Department of Emergency Services and Public Protection or the Department of Correction, a chief inspector or 
inspector in the Division of Criminal Justice, a salaried inspector of motor vehicles designated by the Commissioner 
of Motor Vehicles, a conservation officer or special conservation officer appointed by the Commissioner of Energy 
and Environmental Protection pursuant to section 26-5, or a constable who is certified by the Police Officer Standards 
and Training Council and appointed by the chief executive authority of a town, city or borough to perfom1 criminal 
law enforcement duties, for use by such sworn member, inspector, officer or constable in the discharge of such sworn 
member's, inspector's, officer's or constable's official duties or when off duty; 

(3) A member of the military or naval forces of this stale or of the United Stales; 

(4) A nuclear faci lity licensed by the United States Nuclear Regulatory Commission for the purpose of providing security 
services al such facility, or any contractor or subcontractor of such facility for the purpose of providing security services 

at such facility; 

(5) Any person who is sworn and acts as a policeman on behalf of an armored car service pursuant to section 29-20 in 
the discharge of such person's official duties; or 

(6) Any person, firm or corporation engaged in the business of manufacturing large capacity magazines in this state that 
manufactures, purchases, tests or transports large capacity magazines in this state for sale within this state to persons 
specified in subdivisions (1) to (5), inclusive, of this subsection or for sale outside this state, or a federally-licensed 
firearn1 manufacturer engaged in the business of manufacturing firearms or large capacity magazines in this state that 
manufactures, purchases, tests or transports firearms or large capacity magazines in this state for sale within this state 
to persons specified in subdivisions (l) to (5), inclusive, of this subsection or for sale outside this state. 

(e) A large capacity magazine may be possessed by: 

(I) A licensed gun dealer; 

(2) A gunsmith who is in a licensed gun dealer's employ, who possesses such large capacity magazine for the purpose of 
servicing or repairing a lawfully possessed large capacity magazine; 

(3) A person, firm, corporation or federally-licensed firearm manufacturer described in subdivision (6) of subsection (d) 
of this section that possesses a large capacity magazine that is lawfully possessed by another person for the purpose of 

servicing or repairing the large capacity magazine; 
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(4) Any person who has declared possession of the magazine pursuant to section 53-202x; or 

(5) Any person who is the executor or administrator of an estate that includes a large capacity magazine, or the trustee of a 
trust that includes a large capacity magazine, the possession of which has been declared to the Department of Emergency 
Services and Public Protection pursuant lo section 53-202x, which is disposed of as authorized by the Probate Court, if 
the disposition is otherwise permitted by this section and section 53-202x. 

(I) Subsection (b) of this section shall not prohibit: 

(I) The transfer ofa large capacity magazine, the possession of which has been declared to the Department ofF.mergency 
Services and Public Protection pursuant to section 53-202x, by bequest or intestate succession, or, upon the death of a 
testator or settlor: (A) To a trust, or (B) from a trust to a beneficiary; 

(2) The transfer of a large capacity magazine to a police department or the Department of Emergency Services and Public 

Protection; 

(3) The transfer of a large capacity magazine to a licensed gun dealer in accordance with section 53-202x; or 

(4) The transfer of a large capacity magazine prior to October I, 2013, from a licensed gun dealer, pawnbroker licensed 
under section 21-40, or consignment shop operator, as defined in section 2l-39a, to any person who (A) possessed the 
large capacity magazine prior lo or on April 4, 2013, (B) placed a firearm that such person legally possessed, with the 
large capacity magazine included or attached, in the possession of such dealer, pawnbroker or operator prior to or on 
April 4, 2013, pursuant to an agreement between such person and such dealer, pawnbroker or operator for the sale of 
the firearm to a third person, and (C) is eligible to possess the firearm on the date of such transfer. 

(g) If the court finds that a violation of this section is not of a serious nature and that the person charged with such 
violation (I) will probably not offend in the future, (2) has not previously been convicted of a violation of this section, 
and (3) has not previously had a prosecution under this section suspended pursuant to this subsection, it may order 

suspension of prosecution in accordance with the provisions of subsection (h) of section 29-33. 

Credits 
(2013, P.A. 13-3. § 23, eff. April 4, 2013; 2013, P.A. 13-220, § I, eff. June 18, 2013.) 

Notes of Decisions (3) 

C. G. S. A.§ 53-202w, CT ST§ 53-202w 
The statutes and Constitution are current through the 2018 Supplement to the General Statutes of Connecticut, Revision 

of 1958. 

End of Documenl 0 2018 Thomson Reuters. No claim to original U.S. Governmen i Works. 

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 96 of 214



00095

Case 3:17-cv-01017-BEN-JLB   Document 50-2   Filed 03/05/18   PageID.4509   Page 95 of 147

Exhibit 81

ER001861

§ 7-2506.01. Persons permitted to possess ammunition., DC CODE§ 7-2506.01 

KeyCite Yellow Flag· Negative Treatment 
Unconstitutional or PrccmptedPrior Version Held U nconstitutional as Applied by Herrington v. U.S., D.C .. Nov.04.2010 

KeyCite Yellow Flag. Negative TreatmentProposed Legislation 

West's District of Columbia Code Annotated 2001 Edition 

Division I. Government of District. 
Title 7. Human Health Care and Safety. (Refs & Annos) 

Subtitle J. Public Safety. 
Chapter 25. Firearms Control. 

Unit A. Firearms Control Regulations. 
Subchapter VI. Possession of Ammunition. 

DC ST§ 7-2506.01 
Formerly cited as DC ST 1981 § 6-2361 

§ 7-2506.01. Persons permitted to possess ammunition. 

Effective:April27,2013 
Currentness 

(a) No person shall possess ammunition in the District of Columbia unless: 

(I) He is a licensed dealer pursuant to subchapter IV of this unit; 

(2) He is an officer, agent, or employee of the District of Columbia or the United States of America, on duty and 

acting within the scope of his duties when possessing such ammunition; 

(3) He is the holder of the valid registration certificate for a firearm pursuant to subchapter II of this chapter; except, 

that no such person shall possess one or more restricted pistol bullets; or 

(4) He holds an ammunition collector's certificate on September 24, 1976; or 

(5) He temporarily possesses ammunition while participating in a firearms training and safety class conducted by a 

firearms instructor. 

(b) No person in the District shall possess, sell, or transfer any large capacity ammunition feeding device regardless of 
whether the device is attached to a firearm. For the purposes of this subsection, the term " large capacity ammunition 
feeding device" means a magazine, belt, drum, feed strip, or similar device that has a capacity of, or that can be readily 
restored or converted to accept, more than JO rounds of ammunition. The term "large capacity ammunition feeding 
device" shall not include an attached tubular device designed to accept, and capable of operating only with, .22 caliber 

rimfire ammunition. 
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§ 7-2506.01. Persons permitted to possess ammunition., DC CODE§ 7-2506.01 

Credits 
(Sept. 24, 1976, D .C. Law l-85, title VI, § 601, 23 DCR 2464; Mar. 16, 1978, D .C. Law 2-62, § 2, 24 DCR 5780; Aug. 
2, 1983, D.C. Law 5-19, § 4, 30 DCR 3328; Mar. 31, 2009, D.C. Law 17-372, § 3(n), 56 O CR 1365; Sept. 26, 2012, D .C. 
Law 19-170, § 2(n), 59 DCR 5691; Apr. 27, 2013, D.C. Law 19-295, § 2(c), 60 DCR 2623.) 

Notes of Decisions (51) 

Copyright (c) 2012 By the District of Columbia. Content previously published in the D istrict of Columbia Official Code, 
2001 Edition is used with permission. Copyright (c) 2018 T homson Reuters 

DC CODE§ 7-2506.01 
Current through February 20, 2018 

End of Document ~ 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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§ 134-8. Ownership, etc., of automatic firearms, silencers, etc., ... , HI ST§ 134-8 

KeyCite Yellow Flag - Negative Treatment 

Proposed Legislation 

West's Hawai'i Revised Statutes Annotated 
Division 1. Government 

Title 10. Public Safety and Internal Security 
Chapter 134. Firearms, Ammunition and Dangerous Weapons 

Part I. General Regulations 

HRS§ 134-8 

§ 134-8. Ownership, etc., of automatic firearms, silencers, etc., prohibited; penalties 

Cunentness 

(a) The manufacture, possession, sale, barter, trade, gift, transfer, or acquisition of any of the following is prohibited: 
assaull pistols, except as provided by section 134-4(e); automatic firearms; rifles with barrel lengths less than sixteen 
inches; shotguns with barrel lengths less than eighteen inches; cannons; mufflers, silencers, or devices for deadening or 
muffling the sound of discharged firearms; hand grenades, dynamite, blasting caps, bombs, or bombshells, or other 
explosives; or any type of ammunition or any projectile component thereof coated with teflon or any other similar coating 
designed primarily to enhance its capability to penetrate metal or pierce protective armor; and any type of ammunition 
or any projectile component thereof designed or intended to explode or segment upon impact with its target. 

(b) Any person who installs, removes, or alters a firearm part with the intent to convert the firearm to an automatic 

firearm shall be deemed to have manufactured an automatic firearm in violation of subsection (a). 

(c) The manufacture, possession, sale, barter, trade, gift, transfer, or acquisition of detachable ammunition magazines 
with a capacity in excess often rounds which are designed for or capable of use with a pistol is prohibited. This subsection 
shall not apply to magazines originally designed to accept more than ten rounds of ammunition which have been modified 
to accept no more than ten rounds and which are not capable of being readily restored to a capacity of more than ten 

rounds. 

(d) Any person violating subsection (a) or (b) shall be guilty of a class C felony and shall be imprisoned for a term of five 
years without probation. A1ly person violating subsection (c) shall be guilty of a misdemeanor except when a detachable 
maga:z.ine prohibited under this section is possessed while inserted into a pistol in which case the person shall be guilty 

of a class C felony. 

Credits 
Laws 1988, ch. 275, § 2; Laws 1989, ch. 261, §6; Laws 1989,ch. 263, §4; Laws 1992, ch. 286, §§ 3,4. 

Notes of Decisions (13) 

H R S § 134-8, HI ST§ 134-8 
Current through Act 3 (End) of the 2017 1st Special Session, pending text revision by the revisor of statutes. 
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End of Document 0 2018 Thomson Reu ters. No claim to original U.S. Government Works. 

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 100 of 214



00101

Case 3:17-cv-01017-BEN-JLB   Document 50-2   Filed 03/05/18   PageID.4515   Page 101 of
 147

Exhibit 83

ER001865

§ 4-305. Detachable magazines--Prohibited, MD CRIM LAW§ 4-305 

KcyCitc Yellow Flag - Negative Treatment 

Unconstitutional or PrecmptedValidity Called into Doubt by Kolbe v. Hogan. 4th Cir.(Md.), Feb. 04, 2016 

KeyCite Yellow Flag • Negative Treatment Proposed Legislation 

West's Annotated Code of Maryland 
Criminal Law (Refs & Annos) 

Title 4. Weapon Crimes 
Subtitle 3. Assault Weapons and Detachable Magazines (Refs & Annos) 

(a) This section does not apply to: 

MD Code, Criminal Law, § 4-305 
Formerly cited as MD CODE Art. 27, § 36H-5 

§ 4-305. Detachable magazines--Prohibited 

Effective: October 1, 2013 
Currentness 

Scope 

(I) a .22 caliber rine with a tubular magazine; or 

(2) a law enforcement officer or a person who retired in good standing from service with a law enforcement agency of 

the United States, the State, or any law enforcement agency in the State. 

Prohibited 

(b) A person may not manufacture, sell, offer for sale, purchase, receive, or transfer a detachable magazine that has a 
capacity of more than IO rounds of ammunition for a firearm. 

Credits 
Added by Acts 2002, c. 26, § 2, eff. Oct. I, 2002. Amended by Acts 2013, c. 427, § 1, eff. Oct. 1, 2013. 

Formerly Art. 27, § 36H-5. 

Editors' Notes 

LEGISLATIVE NOTES 

Revisor's Note (Acts 2002, c. 26): 

This section is new language derived without substantive change from former Art. 27, § 36H-S(b). 

The former reference to "any type of' firearm is deleted as surplusage. 
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§ 4-305. Detachable magazines--Prohibited, MD CRIM LAW§ 4-305 

Defined term: "Person" § 1-10 I 

Notes of Decisions (8) 

MD Code, Criminal Law,§ 4-305, MD CRIM LAW§ 4-305 
Current through Chapters 1 to 4 from the 2018 Regular Session of the General Assembly 

End of Document <O 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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§ 121. Firearms sales; definitions; antique firearms; application of ... , MA ST 140 § 121 

KcyCi1c Yellow Flag- NegaLive Treatmcnl 
Unconstilutional or PrecmpledPrior Version Held Unconstitulional by Com. v. Beal, Mass. , May 24, 2016 

KeyCite Yellow Flag- Negative TreatmentProposcd Legislation 

Massachusetts General Laws Annotated 
Part I. Administration of the Government (Ch. 1-182) 

Title XX. Public Safety and Good Order (Ch. 133-148a) 
Chapter 140. Licenses (Refs & Annos) 

M.G.L.A. 140 § 121 

§ 121. Firearms sales; definitions; antique firearms; application oflaw; exceptions 

Effective: February 1, 2018 
Currentness 

As used in sections 122 to 131 Q, inclusive, the following words shall, unless the context clearly requires otherwise, have 

the following meanings:--

" Ammunition", cartridges or cartridge cases, primers (igniter), bullets or propellant powder designed for use in any 
firearm, rine or shotgun. The tem1 "ammunition" shalJ also mean tear gas cartridges. 

"Assault weapon", shall have the same meaning as a semiautomatic assault weapon as defined in the federal Public Safety 
and Recreational Firearms Use Protection Act, 18 U.S.C. section 921(a)(30) as appearing in such section on September 
13, 1994, and shall include, but not be limited to, any of the weapons, or copies or duplicates of the weapons, of any 

caliber, known as: (i) Avtomat Kalashnikov (AK) (all models); (ii) Action Arms Israeli Military Industries UZI and 
Galil; (iii) Beretta Ar70 (SC-70); (iv) Colt AR-15; (v) Fabrique National FN/FAL, FN/LAR and FNC; (vi) SWD M-10, 
M-11 , M- 11/9 and M-12; (vi)Steyr AUG; (vii) INTRATECTEC-9, TEC-DC9 and TEC-22; and (viii) revolving cylinder 
shotguns, such as, or similar to, the Street Sweeper and Striker 12; provided, however, that the term assault weapon 
shall not include: (i) any of the weapons, or replicas or duplicates of such weapons, specified in appendix A to 18 U.S.C. 
section 922 as appearing in such appendix on September 13, 1994, as such weapons were manufactured on October l, 
1993; (ii) any weapon that is operated by manual bolt, pump, lever or slide action; (iii) any weapon that has been rendered 
permanently inoperable or otherwise rendered permanently unable to be designated a semiautomatic assault weapon; 
(iv) any weapon that was manufactured prior to the year 1899; (v) any weapon that is an antique or relic, theatrical 
prop or other weapon that is not capable of !iring a projectile and which is not intended for use as a functional weapon 
and cannot be readily modified through a combination of available parts into an operable assault weapon; (vi) any 
semiautomatic riOe that cannol a1;1;1,pl a detachable magazine that holds more than five rounds of ammunition; or (vii) 
any semiautomatic shotgun that cannot hold more than five rounds of ammunition in a fixed or detachable magazine. 

<[ Definition of " Bump stock" inserted following definition of "Assault weapon" in lirst paragraph 
by 2017, 110, Sec. 18 effective February I , 2018 applicable as provided by 2017, 110, Sec. 53.J> 

" Bump stock", any device for a weapon that increases the rate of lire achievable with such weapon by using energy from 
the recoil of the weapon to generate a reciprocating action that facilitates repeated activation of the trigger. 

"Conviction", a findi11g or verdict of guilt or a plea of guilty, whether or not linal sentence is imposed. 
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"Deceptive weapon device", any device that is intended to convey the presence of a rifle, shotgun or firearm that is used 
in the commission of a violent crime, as defined in this section, and which presents an objective threat of immediate death 

or serious bodily harm to a person of reasonable and average sensibility. 

" Firearm", a pistol, revolver or other weapon of any description, loaded or unloaded, from which a shot or bullet can be 
discharged and of which the length of the barrel or barrels is less than 16 inches or 18 inches in the case of a shotgun as 
originally manufactured; provided, however, that the term firearm shall not include any weapon that is: (i) constructed 
in a shape that does not resemble a handgun, short-barreled rifle or short-barreled shotgun including, but not limited to, 
covert weapons that resemble key-chains, pens, cigarette-lighters or cigarette-packages; or (ii) not detectable as a weapon 
or potential weapon by x-ray machines commonly used at airports or walk- through metal detectors. 

"Gunsmith", any person who engages in the business of repairing, altering, cleaning, polishing, engraving, blueing or 
performing any mechanical operation on any firearm, rifle, shotgun or machine gun. 

"Imitation firearm", any weapon which is designed, manufactured or altered in such a way as to render it incapable of 

discharging a shot or bullet. 

"Large capacity feeding device", (i) a fixed or detachable magazine, box, drum, feed strip or similar device capable of 
accepting, or that can be readily converted to accept, more than ten rounds of ammunition or more than five shotgun 
shells; or (ii) a large capacity ammunition feeding device as defined in the federal Public Safety and Recreational Fiream1s 
Use Protection Act, 18 U .S.C. section 921 (a)(31) as appearing in such section on September 13, 1994. The term "large 
capacity feeding device" shall not include an attached tubular device designed to accept, and capable of operating only 

with, .22 caliber ammunition. 

"Large capacity weapon", any firearm, rine or shotgun: (i) that is semiautomatic with a fixed large capacity feeding 
device; (ii) that is semiautomatic and capable of accepting, or readily modifiable to accept, any detachable large capacity 

feeding device; (iii) that employs a rotating cylinder capable of accepting more than ten rounds of ammunition in a rifle 
or firearm and more than five shotgun shells in the case of a shotgun or firearm; or (iv) that is an assault weapon. The 
term "large capacity weapon" shall be a secondary designation and shall apply to a weapon in addition to its primary 
designation as a firearm, rifle or shotgun and shall not include: (i) any weapon that was manufactured in or prior to the 
year 1899; (ii) any weapon that operates by manual bolt, pump, lever or slide action; (iii) any weapon that is a single
shot weapon; (iv) any weapon that has been modified so as to render it permanently inoperable or otherwise rendered 
permanently unable to be designated a large capacity weapon; or (v) any weapon that is an antique or relic, theatrical 
prop or other weapon that is not capable of firing a projectile and which is not intended for use as a functional weapon 
and cannot be readily modified through a combination of available parts into an operable large capacity weapon. 

"Length of barrel" or "barrel length", that portion of a firearm, rifle, shotgun or machine gun through which a shot or 
bullet is driven, guided or stabilized and shall include the chamber. 

"Licensing authority", the chief of police or the board or officer having control of the police in a city or town, or persons 

authorized by them. 

<[ Definition of "Machine gun" in first paragraph effective until 
February I, 2018. For text effective February I, 2018, see below.]> 

"Machine gun", a weapon of any description, by whatever name known, loaded or unloaded, from which a number 
of shots or bullets may be rapidly or automatically discharged by one continuous activation of the trigger, including a 

submachine gun. 
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<[ Definition of "Machine gun" in first paragraph as amended by 2017, 110, Sec. 20 effective February 1, 
2018 applicable as provided by 20 I 7, 110, Sec. 53. For text effective until February I, 2018, see above.]> 

" Machine gun", a weapon of any description, by whatever name known, loaded or unloaded, from which a number 
of shots or bullets may be rapidly or automatically discharged by one continuous activation of the trigger, including a 
submachine gun; provided, however, that "machine gun" shall include bump stocks and trigger cranks. 

"Purchase" and "sale" shall include exchange; the word "purchaser" shall include exchanger; and the verbs "sell" and 
"purchase", in their different forms and tenses, shall include the verb exchange in its appropriate form and tense. 

"Ri1le", a weapon having a rifled bore with a barrel length equal to or greater than 16 inches and capable of discharging 
a shot or bullet for each pull of the trigger. 

"Sawed-off shotgun", any weapon made from a shotgun, whether by alteration, modification or otherwise, if such 
weapon as modified has one or more barrels less than 18 inches in length or as modified has an overall length of less 

than 26 inches. 

"Semiautomatic", capable of utilizing a portion of the energy of a firing cartridge to extract the fired cartridge case and 
chamber the next round, and requiring a separate pull of the trigger to tire each cartridge. 

"Shotgun", a weapon having a smooth bore with a barrel length equal to or greater than 18 inches with an overall length 
equal to or greater than 26 inches, and capable of discharging a shot or bullet for each pull of the trigger. 

<[ Definition of "Trigger crank" inserted following definition of "Shotgun" in first paragraph 
by 2017, 110, Sec. 19 effective February 1, 2018 applicable as provided by 2017, 110, Sec. 53.]> 

"Trigger crank" , any device to be attached to a weapon that repeatedly activates the trigger of the weapon through the 

use of a lever or other part that is turned in a circular motion; provided, however, that "trigger crank" shall not include 
any weapon initially designed and manufactured to tire through the use of a crank or lever. 

"Violent crime", shall mean any crime punishable by imprisonment for a lenn exceeding one year, or any act of juvenile 
delinquency involving the use or possession of a deadly weapon that would be punishable by imprisonment for such 
term if committed by an ad ult, that: (i) has as an element the use, attempted use or threatened use of physical force or 
a deadly weapon against the person of another; (ii) is burglary, extortion, arson or kidnapping; (iii) involves the use of 

explosives; or (iv) otherwise involves conduct that presents a serious risk of physical injury to another. 

"Weapon", any rifle, shotgun or firearm. 

Where the local licensing authority has the power to issue licenses or cards under this chapter, but no such licensing 
authority exists, any resident or applicant may apply for such license or firearm identification card directly to the colonel 
of state police and said colonel shall for this purpose be the licensing authority. 

The provisions of sections 122 to I 29D, inclusive, and sections 131, 131A, 1318 and 13 IE shall not apply to: 

(A) any fi rearm, rifle or shotgun manufactured in or prior to the year 1899; 
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(B) any replica of any firearm, rifle or shotgun described in clause (A) if such replica: (i) is not designed or redesigned for 

using rim fire or conventional centerfire fixed ammunition; or (ii) uses rimfire or conventional ccnterfire fixed ammunition 

which is no longer manufactured in the United States and which is not readily available in the ordinary channels of 

commercial trade; and 

(C) manufacturers or wholesalers of firearms, rifles, shotguns or machine guns. 

Credits 
Amended by St.I 934, c. 359, § I; St. 1957, c . 688, § 4; St.I 959, c. 296, § I; St.1960, c. 186; St.1968, c. 737, § l; St.1969, c. 

799, § 1; St.I 971, C. 456, § I; St.I 973, C. 892, § l; St.1983, C. 516, § l; St.! 984, C. 116, § 1; St.I 989, C. 433; St.1990, C. 511, § 
I; St. I 996, c. 151, §§ 300, 30 I; St.1998, c. 180, § 8; St. 1999, c. I,§ I; St.2004, c. 150, §§ I to 3, c::IT. Sepl. I 3, 2004; St.2014, 

c. 284, §§ 19, eff. Jan. 1, 2015; St.2014, c. 284, §§ 20, 21, eff. Aug. 13, 2014; St.2017, c. 110, §§ 18 to 20, eff. Feb. 1, 2018. 

Notes of Decisions (97) 

M.G.L.A. 140 § 121, MA ST 140 § 121 

Current through the 2017 1st Annual Session 

End of Document €:I 2018 Thomson Reu ters. No claim to original U.S. Government Works. 
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KcyCitc Yellow Flag - Negative Treatment 

Unconstitutional or PreemptedPrior Version Held Unconstilulional by Fletcher v. Haas, D.Mass .. Mar. 30, 20 12 

KeyCile Yellow Flag- Negative TrcatmentProposcd Legislation 

Massachusetts General Laws Annotated 
Pait I. Administration of the Government (Ch. 1-182) 

Title XX. Public Safety and Good Order (Ch. 133-148a) 
Chapter 140. Licenses (Refs & Annos) 

M.G.L.A. 140 § 131 

§ 131. Licenses to carry firearms; Class A and B; conditions and restrictions 

Effective: February 1, 2018 to December 31, 2020 
Currentness 

All licenses to carry firearms shall be designated Class A or Class B, and the issuance and possession of any such license 

shall be subject lo the following conditions and restrictions: 

(a) A Class A license shall entitle a holder thereof to purchase, rent, lease, borrow, possess and carry: (i) firearms, 
including large capacity firea1111s, and feeding devices and ammunition therefor, for all lawful purposes, subject to such 

restrictions relative to the possession, use or carrying of firearms as the licensing authority deems proper; and (ii) rifles 

and shotguns, including large capacity weapons, and feeding devices and ammunition therefor, for all lawful purposes; 
provided, however, that the licensing authority may impose such restrictions relative to the possession, use or carrying 

of large capacity rifles and shotguns as it deems proper. A violation of a restriction imposed by the licensing authority 
under the provisions of this paragraph shall be cause for suspension or revocation and shall, unless otherwise provided, 

be punished by a fine of not less than $1,000 nor more than $10,000; provided, however, that the provisions of section 

10 of chapter 269 shall not apply to such violation. 

The colonel of state police may, after an investigation, grant a Class A license to a club or facility with an on-site shooting 

range or gallery, which club is incorporated under the laws of the commonwealth for the possession, storage and use 

of large capacity weapons, ammunition therefor and large capacity feeding devices for use with such weapons on the 
premises of such club; provided, however, that not less than one shareholder of such club shall be qualified and suitable 

to be issued such license; and provided further, that such large capacity weapons and ammunition feeding devices may be 

used under such Class A club license only by such members that possess a valid firearm identification card issued under 
section I 29B or a val id Cl:iss A or Class B license to carry firearms. or by such other persons that the club permits while 

under the direct supervision of a certified firearms safety instructor or club member who, in the case of a large capacity 
firearm, possesses a valid Class A license to carry firearms or, in the case of a large capacity rifle or shotgun, possesses 

a valid Class A or Class 8 license to carry firearms. Such club shall not permit shooting at targets that depict human 

figures, human effigies, human silhouettes or any human images thereof, except by public safety personnel performing 

in line with their official duties. 

No large capacity weapon or large capacity feeding device shall be removed from the premises except for the purposes 

of: (i) transferring such firearm or feeding device to a licensed dealer; (ii) transporting such firearm or feeding device to 

a licensed gunsmith for repair; (iii) target, trap or skeet shooting on the premises of another club incorporated under the 

laws of the commonwealth and for transporting thereto; (iv) attending an exhibition or educational project or event that 
is sponsored by, conducted under the supervision of or approved by a public Jaw enforcement agency or a nationally 

or state recognized entity that promotes proficiency in or education about semiautomatic weapons and for transporting 
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thereto and therefrom; (v) hunting in accordance with the provisions of chapter 131; or (vi) surrendering such fireann or 
feeding device under the provisions of section l 29D. Any large capacity weapon or large capacity feeding device kept on 
the premises of a lawfully incorporated shooting club shall, when not in use, be secured in a locked container, and shall be 
unloaded during any lawful transport. The clerk or other corporate officer of such club shall annually file a report with 
the colonel of state police and the commissioner of the department of criminal justice information services listing all large 
capacity weapons and large capacity feeding devices owned or possessed under such license. The colonel of state police 
or his designee, shall have the right to inspect all firearms owned or possessed by such club upon request during regular 
business hours and said colonel may revoke or suspend a club license for a violation of any provision of this chapter or 
chapter 269 relative to the ownership, use or possession of large capacity weapons or large capacity feeding devices. 

(b) A Class B license shall entitle a holder thereof to purchase, rent, lease, borrow, possess and carry: (i) non-large capacity 
firearms and feeding devices and ammunition therefor, for all lawful purposes, subject to such restrictions relative to the 
possession, use or carrying of such firearm as the licensing authority deems proper; provided, however, that a Class B 
license shall not entitle the holder thereof to carry or possess a loaded firearm in a concealed manner in any public way or 
place; and provided further, that a Class B License shall not entit le the holder thereof to possess a large capacity firearm, 
except under a Class A club license issued under this section or under the direct supervision of a holder of a valid Class A 
license at an incorporated shooting club or licensed shooting range; and (ii) rifles and shotguns, including large capacity 
rifles and shotguns, and feeding devices and ammunition therefor, for all lawful purposes; provided, however, that the 
licensing authority may impose such restrictions relative to the possession, use or carrying of large capacity ril1es and 
shotguns as he deems proper. A violation of a restriction provided under this paragraph, or a restriction imposed by the 
licensing authority under the provisions of this paragraph, shall be cause for suspension or revocation and shall, unless 
otherwise provided, be punished by a fine of not less than $1,000 nor more than $10,000; provided, however, that the 

provisions of section IO of chapter 269 shall not apply to such violation. 

A Class B license shall not be a valid license for the purpose of complying with any provision under this chapter governing 
the purchase, sale, lease, rental or transfer of any weapon or ammunition feeding device if such weapon is a large capacity 
firearm or if such ammunition feeding device is a large capacity feeding device for use with a large capacity firearm, both 

as defined in section 121. 

(c) Either a Class A or Class B license shall be valid for the purpose of owning, possessing, purchasing and transferring 
non-large capacity ril1es and shotguns, and for purchasing and possessing chemical mace, pepper spray or other similarly 
propelled liquid, gas or powder designed to temporarily incapacitate, consistent with the entitlements conferred by a 

firearm identification card issued under section J29B. 

(d) Any person residing or having a place of business within the jurisdiction of the licensing authority or any law 
enforcement officer employed by the licensing authority or any person residing in an area of exclusive federal jurisdiction 
located within a city or town may submit to the licensing authority or the colonel of state police, an application for a 
Class A license to carry firearms, or renewal of the same, which the Licensing authority or the colonel may issue if it 
appears that the applicant is not a prohibited person, as set forth in this section, to be issued a license and has good reason 
to fear injury to the applicant or the applicant's property or for any other reason, including the carrying of firearms for 
use in sport or target practice only, subject to the restrictions expressed or authorized under this section. 

A prohibited person shall be a person who: 

(i) has, in a court of the commonwealth, been convicted or adjudicated a youthful offender or delinquent child, bolh as 
defined in section 52 of chapter 119, for the commission of (A) a felony; (B) a misdemeanor punishable by imprisonment 
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for more than 2 years ; (C) a violent crime as defined in section 121; (D) a violation of any law regulating the use, 
possession, ownersl1ip, transfer, purchase, sale, lease, rental, receipt or transportation of weapons or ammunition for 
which a tenn of imprisonment may be imposed; (E) a violation of any law regulating the use, possession or sale of a 
controlled substance as defined in section l of chapter 94C including, but not limited to, a violation of said chapter 94C; 

or (F) a misdemeanor crime of domestic violence as defined in 18 U.S.C. 92l(a)(33); 

(ii ) has, in any other state or federal jurisdiction, been convicted or adjudicated a youthful offender or delinquent child for 
the commission of (A) a felony; (B) a misdemeanor punishable by imprisonment for more than 2 years; (C) a violent crime 
as defined in section 121; (D) a violation of any law regulating the use, possession, ownership, transfer, purchase, sale, 
lease, rental, receipt or transportation of weapons or ammunition for which a term of imprisonment may be imposed; 
(E) a violation of any law regulating the use, possession or sale of a controlled substance as defined in said section I of 
said chapter 94C including, but not limited to, a violation of said chapter 94C; or (F) a misdemeanor crime of domestic 
violence as defined in 18 U.S.C. 92 l(a)(33); 

(iii) is or has been (A) committed to a hospital or institution for mental illness, alcohol or substance abuse, except 
a commitment pursuant to sections 35 or 36C of chapter 123, unless after 5 years from the date of the confinement, 
the applicant submits with the application an affidavit of a licensed physician or clinical psychologist attesting that 
such physician or psychologist is familiar with the applicant's mental illness, alcohol or substance abuse and that in the 
physician's or psychologist's opinion, the applicant is not disabled by a mental illness, alcohol or substance abuse in a 
manner that shall prevent the applicant from possessing a firearm, rifle or shotgun; (B) committed by a court order to a 
hospital or institution for mental illness, unless the applicant was granted a petition for relief of the court order pursuant 
to said section 36C of said chapter 123 and submits a copy of the court order with the application; (C) subject to an order 
of the probate courL appointing a guardian or conservator for a incapacitated person on the grounds that the applicant 
lacks the mental capacity to contract or manage the applicant's affairs, unless the applicant was granted a petition for 

relief of the order of the probate court pursuant to section 56C of chapter 215 and submits a copy of the order of the 
probate court with the application; or (D) found to be a person with an alcohol use disorder or substance use disorder 
or both and committed pursuant to said section 35 of said chapter 123, unless the applicant was granted a petition for 
relief of the court order pursuant to said section 35 and submits a copy of the court order with the application; 

(iv) is younger than 21 years of age at the time of the application; 

(v) is an alien who does not maintain lawful permanent residency; 

(vi) is currenlly subject to: (A) an order for suspension or surrender issued pursuant to sections 3B or 3C of chapter 209A 

or a similar order issued by another jurisdiction; or (B) a permanent or temporary protection order issued pursuant to 
said chapter 209A or a similar order issued by another jurisdiction, including any order described in 18 U.S.C. 922(g)(8); 

(vii) is currently the subject of an outstanding arrest warrant in any state or federal jurisdiction; 

(viii) has been discharged from the armed forces of the United States under dishonorable conditions; 

(ix) is a fugitive from justice; or 

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3 

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 109 of 214



00111
Exhibit 84

Case 3:17-cv-01017-BEN-JLB   Document 50-2   Filed 03/05/18   PageID.4525   Page 111 of
 147

ER001874

§ 131. Licenses to carry firearms; Class A and B; conditions ... , MA ST 140 § 131 

(x) having been a citizen of the United States, has renounced that citizenship. 

The licensing authority may deny the application or renewal of a license to carry, or suspend or revoke a license issued 
under this section if, in a reasonable exercise of discretion, the licensing authority determines that the applicant or licensee 
is unsuitable to be issued or to continue to hold a license to carry. A determination of unsuitability shall be based on: (i) 
reliable and credible information that the applicant or licensee has exhibited or engaged in behavior that suggests that, 
if issued a license, the applicant or licensee may create a risk to public safety; or (ii) existing factors that suggest that, if 
issued a license, the applicant or licensee may create a risk to public safety. Upon denial of an application or renewal of 
a license based on a detem1ination of unsuitabili ty, the licensing authority shall notify the applicant in writing setting 
forth the specific reasons for the determination in accordance with paragraph (e). Upon revoking or suspending a license 
based on a determination of unsuitability, the licensing authority shall notify the holder of a license in writing setting 
forth the specific reasons for the determination in accordance with paragraph (f). The determination of unsuitability 
shall be subject to judicial review under said paragraph (f). 

(e) Within seven days of the receipt of a completed application for a license to carry or possess firearms, or renewal of 
same, the licensing authority shall forward one copy of the application and one copy of the applicant's fingerprints to the 
colonel of state police, who shall within 30 days advise the licensing authority, in writing, of any disqualifying criminal 
record of the applicant arising from within or without the commonwealth and whether there is reason to believe that 
the applicant is disqualified for any of the foregoing reasons from possessing a license to carry or possess fu-earms. In 
searching for any disqualifying history of the applicant, the colonel shall u tilize, or cause to be utilized, files maintained 
by the department of probation and statewide and nationwide criminal justice, warrant and protection order information 
systems and tiles including, but not limited to, the National Instant Criminal Background Check System. The colonel 
shall inquire of the commissioner of the department of mental health relative to whether the applicant is disqualified 
from being so licensed. If the information available to the colonel does not indicate that the possession of a lirearm or 
large capacity firearm by the applicant would be in violation of state or federal law, he shall certify such fact, in writing, 

to the licensing authority within said 30 day period. 

The licensing authority may also make inquiries concerning the applicant to: (i) the commissioner of the department 
of criminal justice information services relative to any disqualifying condition and records of purchases, sales, rentals, 
leases and transfers of weapons or ammunition concerning the applicant; (ii) the commissioner of probation relative 
to any record contained within the department of probation or the statewide domestic violence record keeping system 
concerning the applicant; and (iii) the commissioner of the department of mental health relative to whether the applicant 
is a sui table person to possess firearms or is not a suitable person to possess firearms . The director or commissioner 
w whom the licensing authority makes such inquiry shall provide prompt and full cooperation for that purpose in any 

investigation of the applicant. 

The licensing authority shall, within 40 days from the date of application, either approve the application and issue the 
license or deny the application and notify the applicant of the reason for such denial in writing; provided, however, that 
no such license shall be issued unless the colonel has certified, in writing, that the information available to him does 
not indicate that the possession of a firearm or large capacity firearm by the applicant would be in violation of state 

or federal law. 

The licensing authority shall provide to the applicant a receipt indicating that it received the application. The receipt 
shall be provided to the applicant within 7 days by mail if the application was received by mail or immediately if the 
application was made in person; provided, however, that the receipt shall include the applicant's name and address; 
current license number and license expiration date, if any; the date the licensing authority received the application; the 
name, address and telephone number of the licensing authority; the agent of the licensing authority that received the 
application; the type of application; and whether the application is for a new license or a renewal of an existing license. 
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The licensing authority shall keep a copy of the receipt for not less than l year and shall furnish a copy to the applicant 
if requested by the applicant. 

(f) A license issued under this section shall be revoked or suspended by the licensing authority, or his designee, upon 
the occurrence of any event that would have disqualified the holder from being issued such license or from having such 
license renewed. A license may be revoked or suspended by the licensing authority if it appears that the holder is no 
longer a suitable person to possess such license. Any revocation or suspension of a license shall be in writing and shall 
state the reasons therefor. Upon revocation or suspension, the licensing authority shall take possession of such license 
and the person whose license is so revoked or suspended shall take all actions required under the provisions of section 
l29D. No appeal or post-judgment motion shall operate to stay such revocation or suspension. Notices of revocation 
and suspension shall be forwarded to the commissioner of the department of criminal justice information services and 
the commissioner of probation and shall be included in the criminal justice information system. A revoked or suspended 
license may be reinstated only upon the termination of all disqualifying conditions, if any. 

Any applicant or holder aggrieved by a denial, revocation, suspension or restriction placed on a license, unless a hearing 
has previously been held pursuant to chapter 209A, may, within either 90 days after receiving notice of the denial , 
revocation or suspension or within 90 days after the expiration of the time limit during which the licensing authority 
shall respond to the applicant or, in the case of a restriction, any time after a restriction is placed on the license pursuant 
to this section, lile a petition to obtain judicial review in the district court havingjurisdiction in the ci ty or town in which 

the applicant filed the application or in which the license was issued. If after a bearing a justice of the court finds that 
there was no reasonable ground for denying, suspending, revoking or restricting the license and that the petitioner is not 
prohibited by law from possessing a license, the justice may order a license to be issued or reinstated to the petitioner or 
may order the licensing authority to remove certain restrictions placed on the license. 

(g) A license shall be in a standard form provided by the executive director of the criminal history systems board in a size 
and shape equivalent to that of a license to operate motor vehicles issued by the registry of motor vehicles pursuant to 
section 8 of chapter 90 and shall contain a license number which shall clearly indicate whether such number identifies a 
Class A or Class B license, the name, address, photograph, fingerprint, place and date of birth, height, weight, hair color, 
eye color and signature of the licensee. Such license shall be marked "License to Carry Firearn1s" and shall clearly indicate 
whether the license is Class A or Class B. The application for such license shall be made in a standard form provided 
by the executive director of the criminal history systems board, which form shall require the applicant lo affirmatively 
stale under the pains and penalties of perjury that such applicant is not disqualified on any of the grounds enumerated 

above from being issued such License. 

(h) Any person who knowingly files an application containing false information shall be punished by a fine of not less 
than $500 nor more than $1 ,000 or by imprisonment for not less than six months nor more than two years in a house 

of correction, or by both such fine and imprisonment. 

(i) A license to carry or possess firearms shall be valid, unless revoked or suspended, for a period of not more than 6 
years from the date of issue and shall expire on the anniversary of the licensee's date of birth occurring not less than S 
years nor more than 6 years from the date of issue; provided, however, that, if the licensee applied for renewal before 
the license expired, the license shall remain valid after its expiration date for all lawful purposes until the application for 
renewal is approved or denied. If a licensee is on active duty with the armed forces of the United States on the expiration 
date of the license, the license shall remain valid until the licensee is released from active duty and for a period not less 
than 180 days following the release; provided, however, that, if the licensee applied for renewal prior to the end of that 
period, the license shall remain valid after its expiration date for all lawful purposes until the application for renewal is 
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approved or denied. An application for renewal of a Class B license filed before the license has expired shall not extend 
the license beyond the stated expiration date; provided, that the Class B license shall expire on the anniversary of the 
licensee's date of birth occurring not less than 5 years nor more than 6 years from the date of issue. Any renewal thereof 
shall expire on the anniversary of the licensee's date of birth occurring not less than 5 years but not more than 6 years 
from the effective date of such license. Any license issued to an applicant born on February 29 shall expire on March 
1. The fee for the application shall be $100, which shall be payable to the licensing authority and shall not be prorated 
or refunded in case of revocation or denial. The licensing authority shall retain $25 of the fee; $50 of the fee shall be 
deposited into the general fund of the commonwealth and not less than $50,000 of the funds deposited into the General 
Fund shall be allocated to the Firearm Licensing Review Board, established in section 130B, for its operations and 
that any funds not expended by said board for its operations shall revert back to the General Fund; and $25 of the fee 
shall be deposited in the Firearms Fingerprint Identity Verification Trust Fund. For active and retired law enforcement 

officials, or local, state, or federal government entities acting on their behalf, the fee for the application shall be set at $25, 
which shall be payable lo the licensing authority and shl\11 not be prorated or refunded in case of revocation or denial. 

The licensing authority shall retain $12.50 of the fee , and $12.50 of the fee shall be deposited into the general fund of 
the commonwealth. Notwithstanding any general or special law to the contrary, licensing authorities shall deposit such 
portion of the license application fee into the Firearms Record Keeping Fund quarterly, not later than January 1, April 1, 
July 1 and October I of each year. Notwithstanding any general or special law to the contrary, licensing authorities shall 
deposit quarterly such portion of the license application fee as is to be deposited into the General Fund, not later than 
January I, April 1, July 1 and October 1 of each year. For the purposes of section 10 of chapter 269, an expired license 
to carry Ii rearms shall be deemed to be valid for a period not to exceed 90 days beyond the stated date of expiration, 
unless such license to carry firearms has been revoked. 

Any person over the age of 70 and any law enforcement officer applying for a license to carry firearms through his 
employing agency shall be exempt from the requirement of paying a renewal fee for a Class A or Class B license to carry. 

U)(I) No license shall be required for the carrying or possession of a firearm known as a detonator and commonly used 
on vehicles as a signaling and marking device, when carried or possessed for such signaling or marking purposes. 

(2) No license to carry shall be required for the possession of an unloaded large capacity rifle or shotgun or an 
unloaded feeding device therefor by a veteran's organization chartered by the Congress of the United States, chartered 
by the commonweaJth or recogruzed as a nonprofit tax-exempt organization by the Internal Revenue Service, or by the 
members of any such organization when on official parade duty or during ceremonial occasions. For purposes of this 
subparagraph, an "unloaded large capacity rifle or shotgun" and an "unloaded feeding device therefor" shall include any 
large capacity rifle, shotgun or feeding device therefor loaded with a blank cartridge or blank cartridges, so-called, which 
contain no projectile within such blank or blanks or within the bore or chamber of such large capacity rifle or shotgun. 

(k) Whoever knowingly issues a license in violation of this section shall be punished by a fine of not less than $500 
nor more than $1,000 or by imprisonment for not less than six months nor more than two years in a jail or house of 

correction, or by both such fine and imprisonment. 

(l) The executive director of the criminal history systems board shall send electronically or by first class mail to the 
holder of each such license to carry firearms, a notice of the expiration of such license not less than 90 days prior to 
such expiration and shall enclose therein a form for the renewal of such license. The fonn for renewal shall include an 
affidavit in which the applicant shall verify that the applicant has not lost any firearms or had any firearms stolen from 
the applicant since the date of the applicant's last renewal or issuance. The taking of fingerprints shall not be required 
in issuing the renewal of a license if the renewal applicant's fingerprints are on file with the department of the state 
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police. Any licensee shall notify, in writing, the licensing authority who issued said license, the chief of police into whose 
jurisdiction the licensee moves and the executive director of the criminal history systems board of any change of address. 
Such notification shall be made by certified mail within 30 days of its occurrence. Failure to so notify shall be cause 
for revocation or suspension of said license. The commissioner of criminal justice information services shall provide 
electronic notice of expiration only upon the request of a cardholder. A request for electronic notice of expiration shall 
be forwarded to the department on a form furnished by the commissioner. Any electronic address maintained by the 
department for the purpose of providing electronic notice of expiration shall be considered a firearms record and shall 

not be disclosed except as provided in section l O of chapter 66. 

(m) Notwithstanding the provisions of section 10 of chapter 269, any person in possession of a firearm, rifle or shotgun 
whose license issued under this section is invalid for the sole reason that it has expired, not including licenses that 
remain valid under paragraph (i) because the licensee applied for renewal before the license expired, but who shall not 
be disqualified from renewal upon application therefor pursuant to this section, shall be subject to a civil fine of not 
less than $ l 00 nor more tJ1an $5,000 and the provisions of section 10 of chapter 269 shall not apply; provided, however, 
that the exemption from the provisions of said section IO of said chapter 269 provided herein shall not apply if: (i) such 
license has been revoked or suspended, unless such revocation or suspension was caused by failure to give notice of a 
change of address as required under this section; (ii) revocation or suspension of such license is pending, unless such 
revocation or suspension was caused by failure to give notice of a change of address as required under this section; or (iii) 
an application for renewal of such license has been denied. Any law enforcement officer who discovers a person to be in 
possession of a firearm, rifle or shotgun after such person's license has expired, meaning after 90 days beyond the stated 
expiration date on the license, has been revoked or suspended, solely for failure to give notice of a change of address, 
shall confiscate such firearm, rifle or shotgun and the expired or suspended license then in possession and such officer, 
shall forward such license to the licensing authority by whom it was issued as soon as practicable. The officer shall, at 
the time of confiscation, provide to the person whose firearm, rifle or shotgun has been confiscated, a written inventory 
and receipt for all firearms, rifles or shotguns confiscated and the officer and his employer shall exercise due care in the 

handling, holding and storage of these items. Any confiscated weapon shall be returned to the owner upon the renewal 
or reinstatement of such expired or suspended license within one year of such confiscation or may be otherwise disposed 
of in accordance with the provisions of section I 290. The provisions of this paragraph shall not apply if such person 

has a valid license to carry firearms issued under section 131 F. 

(11) Upon issuance of a license to carry or possess firearms under this section, the licensing authority shall forward a copy 
of such approved application and license to the executive director of the criminal history systems board, who shall inform 
the licensing authority forthwith of the existence of any disqualifying condition discovered or occurring subsequent to 

the issuance of a license under this section. 

(u) No person shall be issued a license to carry or possess a machine gun in the commonwealth, except that a licensing 
authority or the colonel of state police may issue a machine gun license to: 

(i) a firearm instructor certified by the municipal police training committee for the sole purpose of firearm instruction 

to police personnel; 

(ii) a bona fide collector of firearms upon application or upon application for renewal of such license. 

<[ Second sentence of paragraph (o) added by 2017, 110, Sec. 21 effective 
February I, 2018 applicable as provided by 2017, 110, Sec. 53.J> 
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Clauses (i) and (ii) of this paragraph sha11 not apply to bump stocks and trigger cranks. 

(p) The executive director of the criminal history systems board shall promulgate regulations in accordance with chapter 
30A to establish criteria for persons who shall be classified as bona fide collectors of firearms. 

(q) Nothing in this section shall authorize the purchase, possession or transfer of any weapon, ammunition or feeding 
device that is, or in such manner that is, prohibited by stale or federal law. 

(r) The secretary of the executive office of public safety or his designee may promulgate regulations to carry out the 

purposes of this section. 

Credits 
Amended by St.1936, c. 302; St.1951, c. 201; St.1953, c. 319, § 20; St.1953, c. 454; St.1957, c. 688, § 15; St.1959, c. 296, 
§ 6; Sl.1960, C. 293; St.1969, C. 799, § 11; St.1972, C. 415; St.1973, C. 138; St.1973, c. 892, § 7; St.1974, C. 312; St.1974, C. 

649, § 1; St.1975, C. 4, § l; St.1975, C. 113, § I; St.1984, C. 420, § 2; St.1986, c. 481, § 2; St.1987, C. 465, § 33; St.1994, C. 24, 
§ 3; St. I 996. c. 151, §§ 325 to 329; St. 1996, c. 200, § 28; St. I 998, c. 180. § 41; St. I 998, c. 358, §§ 6 to 9; St.2002, c. 196, § 
22; St.2002, c. 513, § 2; St.2003, c. 26, § 429, eff. July I, 2003; St.2003, c. 46, § 103, eff. July 31, 2003; St.2004, c. 1 SO,§§ 
IO to 16, eff. Sept. 13, 2004; St .2008, c. 224, eff. Oct. 29, 2008; St.20 I 0, c. 256, § 97, eff. Nov. 4, 20 IO; St.2010, c. 466, § 3, 
eff. April 14, 2011; St.2011, c. 9, §§ 16, 17, eff. April 11, 2011; St.2014, c. 284, §§ 48, 50, 5 I, 53, 56, 57, eff. Jan. I, 2015; 
St.2014, c. 284, § 55, eff. Aug. 13, 2014; St.2017, c. 110, § 21, eff. Feb. 1, 2018. 

Notes of Decisions ( 174) 

M.G.L.A. 140 § 131, MA ST 140 § 131 
Current through the 2017 1st Annual Session 

End of Document © 2018 Thomson Reuters. No claim to original U.S. Governmen t Works. 
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KeyCite Yellow Flag - Negative Treatment 
Unconstitutional or PreemptedNegative Treatment Reconsidered by New York Stale Rifle and Pistol Ass'n, Inc. v. Cuomo. 2nd Cir.(Conn.), Oct. 

19. 2015 

KeyCite Yellow Flag - Negative TrcatmentProposed Legislation 

McKinney's Consolidated Laws of New York Annotated 
Penal Law (Refs & Annos) 

Chapter 40. Of the Consolidated Laws (Refs & Annos) 
Part Three. Specific Offenses 

Title P. Offenses Against Public Safety 
Article 265. Firearms and Other Dangerous Weapons (Refs & Annos) 

McKinney's Penal Law § 265.00 

§ 265.00 Definitions 

Effective: July 5, 2013 
Currentness 

As used in this article and in article four hundred, the following terms shall mean and include: 

1. "Machine-gun" means a weapon of any description, irrespective of size, by whatever name known, loaded or unloaded, 
from which a number of shots or bullets may be rapidly or automatically discharged from a magazine with one continuous 

pull of the trigger and includes a sub-machine gun. 

2. " Firearm silencer" means any instrument, attachment, weapon or appliance for causing the firing of any gun, revolver, 
pistol or other firearms to be silent, or intended to lessen or muffle the noise of the firing of any gun, revolver, pistol 

or other firearms. 

3. " Firearm" means (a) any pistol or revolver; or (b) a shotgun having one or more barrels less than eighteen inches in 
length; or (c) a rine having one or more barrels less than sixteen inches in length; or (d) any weapon made from a shotgun 
or rifle whether by alteration, modification, or otherwise if such weapon as altered, modified, or otherwise has an overall 
length of less than twenty-six inches; or (e) an assault weapon. For the purpose of this subdivision the length of the barrel 
on a shotgun or rifle shall be determined by measuring the distance between the muzzle and the face of the bolt, breech, 
or breechlock when closed and when the shotgun or rifle is cocked; the overall length of a weapon made from a shotgun 
or rine is the distance between the extreme ends of the weapon measured along a line parallel to the center line of the 

bore. Firearm does not include an antique firearm. 

4. "Switchblade knife" means any knife which has a blade which opens automatically by hand pressure applied to a 

button, spring or other device in the handle of the knife. 

5. "Gravity knife" means any knife which has a blade which is released from the handle or sheath thereof by the force 
of gravity or the application of centrifugal force which, when released, is locked in place by means of a button, spring, 

lever or other device. 
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5-a. "Pilum ballistic knife" means any knife which has a blade which can be projected from the handle by hand pressure 

applied to a button, lever, spring or other device in the handle of the knife. 

5-b. "Metal knuckle knife" means a weapon that, when closed, cannot function as a set of plastic knuckles or metal 
knuckles, nor as a knife and when open, can function as both a set of plastic knuckles or metal knuckles as well as a knife. 

5-c. "Automatic knife" includes a stiletto, a switchblade knife, a gravity knife, a cane sword, a pilum ballistic knife, and 

a metal knuckle knife. 

6. "Dispose or• means to dispose of, give, give away, lease, loan, keep for sale, offer, offer for sale, sell, transfer and 

otherwise dispose of. 

7. "Deface" means to remove, deface, cover, alter or destroy the manufacturer's serial number or any other distinguishing 

number or identification mark. 

8. "Gunsmith" means any person, firm, partnership, corporation or company who engages in the business of repairing, 
altering, assembling, manufacturing, cleaning, polishing, engraving or trucing, or who performs any mechanical 
operation on, any firearm, large capacity ammunition feeding device or machine-gun. 

9. " Dealer in firearms" means any person, firm, partnership, corporation or company who engages in the business of 
purchasing, selling, keeping for sale, loaning, leasing, or in any manner disposing of, any assault weapon, large capacity 

ammunition feeding device, pistol or revolver. 

I 0. " Licensing officer" means in the city of New York the police commissioner of that city; in the county of Nassau the 
commissioner of police of that county; in the county of Suffolk the sheriff of that county except in the towns of Babylon, 
Brookhaven, Huntington, Islip and Smithtown, the commissioner of police of that county; for the purposes of section 
400.01 of this chapter the superintendent of state police; and elsewhere in the state a judge or justice of a court of record 

having his office in the county of issuance. 

11. " Rine" means a weapon designed or redesigned, made or remade, and intended to be fired from the shoulder and 
designed or redesigned and made or remade to use the energy of the explosive in a fixed metallic cartridge to fire only a 

single projectile through a rifled bore for each single pull of the trigger. 

12. "Shotgun" means a weapon designed or redesigned, made or remade, and intended to be fired from the shoulder and 
designed or redesigned and made or remade to use the energy of the explosive in a fixed shotgun shell to fire through a 
smooth bore either a number of ball shot or a single projectile for each single pull of the trigger. 

13. "Cane Sword" means a cane or swagger stick having concealed within it a blade that may be used as a sword or 

stilletto. 
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14. [See also subd. 14 below] "Chuka stick" means any device designed primarily as a weapon, consisting of two or more 
lengths of a rigid material joined together by a thong, rope or chain in such a manner as to allow free movement of a 
portion of the device while held in the hand and capable of being rotated in such a manner as to inflict serious injury 
upon a person by striking or choking. These devices are also known as nunchakus and centrifugal force sticks. 

14. [See also subd. 14 above] " Antique firearm" means: 

Any unloaded muzzle loading pistol or revolver with a matchlock, flintlock, percussion cap, or similar type of ignition 
system, or a pistol or revolver which uses fixed cartridges which are no longer available in the ordinary channels of 

commercial trade. 

15. " Loaded firearm" means any firearm loaded with ammunition or any firearm which is possessed by one who, at the 
same time. possesses a quantity of ammunition which may be used to discharge such firearm. 

15-a. "Electronic dart gun" means any device designed primarily as a weapon, the purpose of which is to momentarily 
stun, knock out or paralyze a person by passing an electrical shock to such person by means of a dart or projectile. 

15-b. " Kung Fu star" means a disc-like object with sharpened points on the circumference thereof and is designed for 

use primarily as a weapon lo be thrown. 

15-c. " Electronic stun gun" means any device designed primarily as a weapon, the purpose of which is to stun, cause 

mental disorientation, knock out or paralyze a person by passing a high voltage electrical shock to such person. 

16. " Certified not suitable to possess a self-defense spray device, a rifle or shotgun" means that the director or physician in 
charge of any hospital or institution for mental illness, public or private, has certified to the superintendent of state police 
or to any organized police department of a county, city, town or village of this state, that a person who has been judicially 
adjudicated incompetent, or who has been confined to such institution for mental illness pursuant to judicial authority, 
is not suitable to possess a self-defense spray device, as defined in section 265.20 of this article, or a rifle or shotgun. 

17. "Serious offense" means (a) any of the following offenses defined in the former penal law as in force and effect 
immediately prior to September first, nineteen hundred sixty-seven: illegally using, carrying or possessing a pistol or other 
dangerous weapon; making or possessing burglar's instruments; buying or receiving stolen property; unlawful entry of 
a building; aiding escape from prison; that kind of disorderly conduct defined in subdivisions six and eight of section 
seven hundred twenty-two of such former penal law; violations of sections four hundred eighty-three, four hundred 
eighty-three-b, four hundred eighty-four-h and article one hundred six of such former penal law; that kind of criminal 
sexual act or rape which was designated as a misdemeanor; violation of section seventeen hundred forty-seven-d and 
seventeen hundred forty-seven-e of such former penal law; any violation of any provision of article thirty-three of the 
public health Jaw relating to narcotic drugs which was defined as a misdemeanor by section seventeen hundred fifty-one
a of such former penal law, and any violation of any provision of article thirty-three-A of the public health law relating 
to depressant and stimulant drugs which was defined as a misdemeanor by section seventeen hundred forty-seven-b of 

such former penal law. 
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(b) [As amended by L.1999, c. 635, § 11. See, also, par. (b) below.] any of the following offenses defined in the penal 

law: illegally using, carrying or possessing a pistol or other dangerous weapon; possession of burglar's tools; criminal 

possession of stolen property in the third degree; escape in the third degree; jostling; fraudulent accosting; endangering 
the welfare of a child; the offenses defined in article two hundred thirty-five; issuing abortional articles; permitting 

prostitution; promoting prostitution in the third degree; stalking in the fourth degree; stalking in the third degree; the 

offenses defined in article one hundred thirty; the offenses defined in article two hundred twenty. 

(b) [As amended by L.1999, c. 635, § 15. See, a lso, par. (b) above.] any of the following offenses defined in the penal 

law: illegally using, carrying or possessing a pistol or other dangerous weapon; possession of burglar's tools; criminal 

possession of stolen property in the third degree; escape in the third degree; jostling; fraudulent accosting; endangering 
the welfare of a child; the offenses defined in article two hundred thirty-five; issuing abortional articles; permitting 
prostitution; promoting prostitution in the third degree; stalking in the third degree; stalking in the fourth degree; the 

offenses defined in article one hundred thirty; the offenses defined in article two hundred twenty. 

18. "Am1or piercing ammunition" means any ammunition capable of being used in pistols or revolvers containing a 
projectile or projectile core, or a projectile or projectile core for use in such ammunition, that is constructed entirely 

(excluding the presence of traces of other substances) from one or a combination of any of the following: tungsten alloys, 

steel, iron, brass, bronze, beryllium copper, or uranium. 

19. "Duly authorized instructor" means (a) a duly commissioned officer of the United States army, navy, marine corps 

or coast guard, or of the national guard of the state of New York; or (b) a duly qualified adult citizen of the United 

States who has been granted a certificate as an instructor in small arms practice issued by the United States army, navy 
or marine corps, or by the adjutant general of this state, or by the national rifle association of America, a not-for

profit corporation duly organized under the laws of this state; or (c) by a person duly qualified and designated by the 
department of environmental conservation under paragraph d of subdivision six of section 11-0713 of the environmental 

conservation law as ils agent in the giving of instruction and the making of certifications of qualification in responsible 

hunting practices. 

20. "Disguised gun" means any weapon or device capable of being concealed on the person from which a shot can be 

discharged through the energy of an explosive and is designed and intended to appear to be something other than a gun. 

21. "Semiautomatic" means any repeating rifle, shotgun or pistol, regardless of barrel or overall length, which utilizes a 

portion of the energy of a firing cartridge or shell to extract the fired cartridge case or spent shell and chamber the next 

round, and which requires a separate pull of the trigger to fire each cartridge or shell. 

22. "Assault weapon" means 

(a) a semiautomatic rifle that has an ability to accept a detachable magazine and has at least one of the following 

characteristics: 

(i) a folding or telescoping stock; 
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(ii) a pistol grip that protrudes conspicuously beneath the action of the weapon; 

(iii) a thumbholc stock; 

(iv) a second handgrip or a protruding grip that can be held by the non-trigger hand; 

(v) a bayonet mount; 

(vi) a flash suppressor, muzzle break, muzzle compensator, or threaded barrel designed to accommodate a flash 
suppressor, muzzle break, or muzzle compensator; 

(vii) a grenade launcher; or 

(b) a semiautomatic shotgun that has at least one of the following characteristics: 

(i) a folding or telescoping stock; 

(ii) a thumbhole stock; 

(iii) a second handgrip or a protruding grip that can be held by the non-trigger hand; 

(iv) a fixed magazine capacity in excess of seven rounds; 

(v) an ability to accept a detachable magazine; or 

(c) a semiautomatic pistol that has an ability to accept a detachable magazine and has at least one of the following 

characteristics: 

(i) a folding or telescoping stock; 

(ii) a thumbhole stock; 

(iii) a second handgrip or a protruding grip that can be held by the non-trigger hand; 

(iv) capacity to accept an ammunition magazine that attaches to the pistol outside of the pistol grip; 
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(v) a threaded barrel capable of accepting a barrel extender, flash suppressor, forward handgrip, or silencer; 

(vi) a shroud that is attached to, or partially or completely encircles, the barrel and that permits the shooter to hold the 
firearm with the non-trigger hand without being burned; 

(vii) a manufactured weight or fifty ounces or more when the pistol is unloaded; or 

(viii) a semiautomatic version or an automatic rifle, shotgun or firearm; 

(d) a revolving cylinder shotgun; 

(e) a semiautomatic rifle, a semiautomatic shotgun or a semiautomatic pistol or weapon defined in subparagraph (v) of 
paragraph (e) of subdivision twenty-two of section 265.00 of this chapter as added by chapter one hundred eighty-nine 
of the laws of two thousand and otherwise lawfully possessed pursuant to such chapter of the laws of two thousand prior 

to September fourteenth, nineteen hundred ninety-four; 

(f) a semiautomatic rifle, a semiautomatic shotgun or a semiautomatic pistol or weapon defined in paragraph (a), (b) 
or (c) or this subdivision, possessed prior to the date of enactment of the chapter of the laws of two thousand thirteen 

which added this paragraph; 

(g) provided, however, that such term does not include: 

(i) any rifle, shotgun or pistol that (A) is manually operated by bolt, pump, lever or slide action; (B) has been rendered 

permanently inoperable; or (C) is an antique fiream1 as defined in 18 U.S.C. 921(a)(l6); 

(ii) a semiautomatic rifle that cannot accept a detachable magazine that holds more than five rounds of ammunition; 

(iii) a semiautomatic shotgun that cannot hold more than five rounds of ammunition in a fixed or detachable magazine; or 

(iv) a rifle, shotgun or pistol, or a replica or a duplicate thereof, specified in Appendix A to 18 U.S.C. 922 as such weapon 
was manufactured on October first, nineteen hundred ninety-three. The mere fact that a weapon is not listed in Appendix 
A shall not be construed to mean that such weapon is an assault weapon; 

(v) any weapon validly registered pursuant to subdivision sixteen-a of section 400.00 of this chapter. Such weapons shall 
be subject to the provisions of paragraph (h) of this subdivision; 

(vi) any firearm, rifle, or shotgun that was manufactured at least fifty years prior to the current date, but not including 
replicas thereof that is validly registered pursuant to subdivision sixteen-a of section 400.00 of this chapter; 
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(h) Any weapon defined in paragraph (e) or (f) of this subdivision and any large capacity ammunition feeding device 
thal was legally possessed by an individual prior to the enactment of the chapter of the Jaws of two thousand thirteen 
which added this paragraph, may only be sold to, exchanged with or disposed of to a purchaser authorized to possess 
such weapons or to an indjvidual or entity outside of the state provided that any such transfer to an individual or entity 
outside of the state must be reported to the entity wherein the weapon is registered within seventy-two hours of such 
transfer. An individual who transfers any such weapon or large capacity ammunition device to an individual inside New 
York stale or wilhoul complying with the provisions of this paragraph shall be guilty of a class A misdemeanor unless 
such large capacity ammunition feeding device, the possession of which is made illegal by the chapter of the laws of two 
thousand thirteen which added this paragraph, is tJansferred within one year of the effective date of the chapter of the 

laws of two thousand thirteen which added this paragraph. 

23. "Large capacity ammunition feeding device" means a magazine, belt, drum, feed strip, or similar device, that (a) 
has a capacity of, or that can be readily restored or converted to accept, more than ten rounds of ammunition, or (b) 

[Suspended and not effective, pursuant to L.2013, c. 57, pt. FF,§ 4, eff. March 29, 2013, deemed eff. Jan. 15, 2013.) 
contains more than seven rounds of ammunition, or (c) [Suspended and not effective, pursuant to L.2013, c. 57, pt. FF, 
§ 4, eff. March 29, 2013, deemed eff. Jan. 15, 2013.) is obtained after the effective date of the chapter of the laws of two 
thousand thirteen which amended this subdivision and has a capacity of, or that can be readily restored or converted 
to accept, more than seven rounds of ammunition; provided, however, that such term does not include an attached 
tubular device designed to accept, and capable of operating only with, .22 caliber rimfire ammunition or a feeding device 
that is a curio or relic. A feeding device that is a curio or relic is defined as a device that (i) was manufactured at least 
fifty years prior to the current date, (ii) is only capable of being used exclusively in a firearm, rifle, or shotgun that was 
manufactured at least fifty years prior lo the current date, but not including replicas thereof, (iii) is possessed by an 
individual who is not prohibited by state or federal Jaw from possessing a fireann and (iv) is registered with the division 
of state police pursuant to subdivision sixteen-a of section 400.00 of this chapter, except such feeding devices transferred 
into the state may be registered at any time, provided they are registered within thirty days of their transfer into the 
state. Notwithstanding paragraph (h) of subdivision twenty-two of this section, such feeding devices may be transferred 
provided that such transfer shall be subject to the provisions of section 400.03 of this chapter including the check required 

to be conducted pursuant to such section. 

24. "Seller of ammunition" means any person, firm, partnership, corporation or company who engages in the business 
of purchasing, selling or keeping ammunition. 

25. "Qualified retired New York or federal law enforcement officer" means an individual who is a retired police officer 
as police officer is defined in subdivision thirty-four of section 1.20 of the criminal procedure law, a retired peace officer 
as peace officer is defined in section 2. 10 of the criminal pro<..:eclun: law or a retired federal law enforcement officer as 
federal Jaw enforcement officer is defmed in section 2. 15 of the criminal procedure Jaw, who: (a) separated from service 
in good standing from a public agency located in New York state in which such person served as either a police officer, 
peace officer or federal law enforcement officer; and (b) before such separation, was authorized by law to engage in or 
supervise the prevention, detection, investigation, or prosecution of, or the incarceration of any person for, any violation 
of law, and had statutory powers of arrest, pursuant to their official duties, under the criminal procedure law; and (c) (i) 
before such separation, served as either a police officer, peace officer or federal law enforcement officer for five years or 
more and at the time of separation, is such an officer; or (ii) separated from service with such agency, after completing 
any applicable probationary period of such service, due to a service-connected disability, as determined by such agency 
at or before the time of separation; and (d)(i) bas not been found by a qualified medical professional employed by such 
agency to be unqualified for reasons relating to menta.l health; or (ii) has not entered into an agreement with such agency 
from which the individual is separating from service in which that individual acknowledges he or she is not qualified 
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for reasons relating to mental health; and (e) is not otherwise prohibited by New York or federal Jaw from possessing 

any firearm. 

Credits 
(L.1965, C. 1030. Amended L.1967, C. 791, § 46; L.1969, C. 123, § I; L.1972, C. 588, § I ; L.1972, C. 605, § 1; L.1974, C. 179, 

§ I; L.1974, c. 462, § l; L.1974, C. 986, §§ 1, 2; L.1974, C. 1041 , § 1; L.1976, C. 217, § l; L.!982, C. 492, § l; L.1985, C. 61, 
§ I ; L.1986, c. 328, § 2; L.1986, c. 646, § I; L.1988, c. 264, § 1; L.1990, c. 264, § I ; L.1995, c. 219, § 2; L.1996, c. 354, § 2; 

L.1997, c. 446, § 2, eff. Aug. 25, 1997; L.1998,c. 378, § I , eff. Nov. 1, 1998; L.1999, c. 210, § 1, eff. Nov. I , 1999; L.1999, c. 

635, §§ 11, 15, eff. Dec. I, 1999; L.2000, c. 189, §§ 8 to I 0, eff. Nov. I, 2000; L.2003, c. 264, § 33, eff. Nov. 1, 2003; L.2007, 

c. 510, § 3, eff. Feb. 11 , 2008; L.2008, c. 257, § 3, eff. Nov. 1, 2008; L.2010, c. 232, §§ 2, 3, eff. July 30,2010; L.2013, c. I, 
§ 37, eff. Jan. l 5, 2013; L.2013, c. I,§ 38; L.2013, c. I,§ 39, eff. March 16, 2013; L.2013, c. 98, § I, e(T. July 5, 2013.) 

Editors' Notes 

VALIDITY 

<For validity of this section, see New York State Rifle and Pistol Ass'n, Inc. v. Cuomo, 990 F.Supp.2d 349, 

351 (W.D.N.Y. Dec. 31, 2013) and N .Y. State Rifle & Pistol Ass'n, Inc. v. Cuomo. 804 F.3d 242 (2d Cir. 2015), 

cert. denied sub nom. Shew v. Malloy, 136 S. Ct. 2486, 195 L. Ed. 2d 822 (2016)> 

PRACTICE COMMENTARIES 

by William C. Donnino 

History 

Second Amendment 

Definitions 

Firearm and loaded firearm 

Antique firearm 

Assault weapon 

Automatic knife 

Billy 

Chuka stick 

Electronic dart gun 

Electronic stun gun 

Gravity knife 

Kung Fu star 
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Large capacity ammunition feeding device 

Penal Law § 265.00(22)(h) 

P enal Law § 265.02(8) 

Penal Law§ 265.1 0 

Penal Law § 265.1 J 

Penal Law § 265.36 and § 265.37 

Machine-gun 

Metal knuckles 

Metal knuckle knife 

Pilum ballistic knife 

Rifle or shotgun 

History 

In 1963, as a result of years of study and the recommendations of the Joint Legislative Committee on Firearms 

and Ammunition, the provisions of the former Penal Law dealing with weapons were revised. L .1963, c. 136; 
former Penal Law§§ 1896-1904. That revision placed in one section the definitions of most of the substantive 

crimes [see fom1er Penal Law§ 1897, "Possession of weapons and dangerous instruments and appliances"]. 

In 1967, the current Penal Law took effect and carried forward, almost verbatim, the weapon provisions of 

the former Penal Law, placing the major provisions primarily in Penal Law former§ 265.05. In 1974, the then

existing Penal Law§ 265.05 was restructured by dividing the various crimes defined in that one section into five 
sections, currently Penal Law§ 265.0 I through Penal Law§ 265.05, in a degree structure which was generally 

in accord with the structure of other Penal Law statutes. L.1974, c . l 041. 

There were a substantial number of amendments thereafter, most of which added new crimes, and that history 

is set forth in the comments to the applicable amendment. 

Second Amendment 

The Second Amendment to the Federal Constitution provides: "A well-regulated Militia, being necessary to 

the security of a free State, the right of the people to keep and bear Arms, shall not be infringed." 

In District of Columbia v. Heller, 554 U.S. 570,635, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008), the Supreme Comt 
held that the District of Columbia's "ban on handgun possession in the home violates the Second Amendment, 

as does its prohibition against rendering any lawful firearm in the home operable for the purpose of immediate 

self-defense." Thereafter, the Supreme Court applied the Second Amendment to the states. McDonald v. City 
of Chicago, 561 U.S. 742,786, 130 S.Ct. 3020, 3047, 177 L.Ed.2d 894 (2010). 
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In Heller's view, "the inherent right of self-defense has been central to the Second Amendment right. The 
handgun ban amounts to a prohibition of an entire class of 'arms' that is overwhelmingly chosen by American 

society for that lawful purpose." Heller, 554 U.S. at 628. 

Thus, the protected weapons are those which were in "common use" at the time of the amendment for lawful 
purposes, such as self-defense and defense of one's home. Id. at 624-27. That reference to weapons in "common 
use" at the time of the amendment was not intended to necessarily exclude from the amendment's protection 
weapons presently in common use for lawful purposes, given the Court's holding that the amendment "extends, 
prima facie, to all instruments that constitute bearable arms, even those that were not in existence at the time of 
the founding." Id. at 582. See Caetano v. Massachusetts, 577 U.S._, 136 S.Ct. 1027, 194 L.Ed.2d 99 (2016). 

The amendment "does not protect those weapons not typically possessed by law-abiding citizens for lawful 
purposes, such as short barreled shotguns" [Id. at 625], machineguns [Id. at 624] and a M-16 riCTe. Id. at 627. 

Nor does the amendment support "a right to keep and carry any weapon whatsoever in any manner whatsoever 
and for whatever purpose." Heller, 554 U.S. at 626. 

Witb respect to regulatory laws, the Court expressly declined to provide an "exhaustive" list of "lawful 
regulatory measures," but the Court did explain that the Second Amendment does not interdict "prohibitions 
on the possession of firearms by felons and the mentally ill , or laws forbidding the carrying of firearms in 
sensitive places such as schools and government buildings, or laws imposing conditions and qualifications 
on the commercial sale of arms." Id. 626-27 and n.26; McDonald v. City of Chicago, 561 U.S. at 786, supra 

(emphasizing the Heller limitations of the Second Amendment with respect the ability to carry any weapon in 
any manner for whatever purpose and with respect to regulatory measures). 

Then, in Caetano v. Massachusetts, 577 U.S._, supra, the Court, in a per curiam opinion, rejected the three 
reasons that the Massachusetts court had given for upholding a state ban on the possession of stun guns and 
remanded the case for further consideration. The Supreme Court began by reiterating that Heller held that "the 
Second Amendment extends, prima facie, to all instruments that constitute bearable arms, even those that were 
not in existence at the time of the founding." Thus, the state court's first reason, that stun guns "were not in 
common use al the time of the Second Amendment's enactment" was inconsistent with that holding. Next, the 
state court had reasoned that stun guns meet the historical exception of prohibiting the carrying of dangerous 
and "unusual" weapons; but when the state equated "unusual" with the stun gun not in common use at the time 
of the amendment's enactment, the Supreme Court found that it did no more than reiterate its first erroneous 
reason. As for its third reason, that stun guns are not readily adaptable to use in the military, the Supreme 
Court stated that "Heller rejected the proposition 'that only those weapons useful in warfare are protected.'" 

New York has a statute which parallels the Second Amendment. Civil Rights Law§ 4 states: "A well-regulated 
militia being necessary to the security of a free state, the right of the people to keep and bear arms cannot be 

infringed." 

To date, that statute has not been interpreted to negate any of New York's statutory restrictions on the 
possession of firearms. See Moore v. Gallup, 267 A.D. 64, 45 N.Y.S.2d 63 (3d Dept. 1943), affirmed without 
opinion 293 N.Y. 846, 59 N.E.2d 439 (1944), but remittitur amended294 N.Y. 699, 60 N.E.2d 847 (1945) to state 
that the Court had held that the New York statutes relating to a license to carry a concealed pistol were not 

repugnant to the provisions of the Fourteenth Amendment. 

Since Heller, New York has continued to uphold its statutory scheme which prohibits the possession of a 
firearm without an appropriate license. 1n People v. Hughes, 22 N.Y.3d 44, 978 N.Y.S.2d 97, I N.E.3d 298 
(2013), the Court of Appeals held that a conviction of "criminal possession of a weapon in the second degree" 
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and "criminal possession of a weapon in the third degree," predicated on the defendant's having been previously 
convicted of a crime, did not violate the Second Amendment. See also Schulz v. State of N. Y. Exec., 134 A.D.3d 
52, 53, 19 N.Y.S.3d 92 (3d Dept. 2015), appeal dismissed upon the ground that no substantial constitutional 
question is directly involved 26 N.Y.3d l139, 27 N.Y.S.3d 502, 47 N.E.3d 782 (2016); People v. Perkins, 62 
A.D.3d 1160, 1161, 880 N.Y.S.2d 209 (3d Dept. 2009) ("Unlike the statute at issue in Heller, Penal Law article 
265 does not effect a complete ban on handguns and is, therefore, not a 'severe restriction' improperly infringing 
upon defendant's Second Amendment rights. Moreover, in our view, New York's licensing requirement remains 
an acceptable means of regulating the possession offiream1s ... and will not contravene Heller so long as it is not 
enforced in an arbitrary and capricious manner"); People v. Ferguson, 21 Misc.3d 1120(A), 873 N.Y.S.2d 513 
(Criminal Court, Queens County, 2008) (" ... Heller, is distinguishable from the case at bar for several reasons. 
Firstly, at the time of his arrest, defendant was not in his home, but was in an airport. Secondly, the requirement 
that handguns be licensed in the State of New York is not tantamount to a total ban and, therefore, is not a 
' severe restriction ' as was lhe case in Heller. Lastly, the Court identified certain presumptively lawful regulatory 

measures which would survive a constitutional challenge including the carrying of firearms in 'sensitive places.' 
Licensing is an acceptable regulatory measure and an airport falls within the scope of a 'sensitive place.' "). 

In an extensive opinion, including a detailed recitation of the history of New York's regulation of firearms, the 
Second Circuit Court of Appeals held that the Second Amendment was not violated by New York's statutory 
requirement that a person who wants to "have and carry concealed [a hand gun], without regard to employment 
or place or possession" must show that "proper cause" exists for the issuance of a license lo do so [Penal Law 
§ 400.00(2)(()). Kachalsky v. County of Westchester, 70 I F.3d 81 (2d Cir. 2012). 

Definitions 

The definitions in Penal Law§ 265.00 describe the various types of weapons which are regulated by this article, 

as well as certain terms utilized in the article regulating the licensing of firearms (Penal Law article 400]. Some 
of those definitions are discussed here; others are discussed in the sections dealing with the crimes in which 
they are used. The principal weapon regulated by this article is a firearm and thus it is discussed first, with the 

remaining terms thereafter in alphabetical order. 

Firearm and Loaded Firearm 

By definition, a "firearm" is limited to: a pistol, revolver, the so-called "sawed-ofr' shotgun or riOe, and an 
" assault weapon" [Penal Law§ 265.00(3)]. The vast array of other types of rifles and shotguns are not included 
within that definition and thus are not a subject of the statutes which utilize the tenn "firearm" to define a 
crime. A "rifle" and a "shotgun" are separately-defined terms [Penal Law§ 265.00(11) & (12)] and there are 
statutes wltich def me crimes whi<.:h pertain ~cparately and solely to them. 

The statutory definition of"firearm" does not require that the firearm be loaded. A separate term and definition 
are provided for a "loaded fiream1" [Penal Law§ 265.00(15)]. In addition to the common understanding that 
a firearm is loaded when it contains ammunition, by the statutory definition, a firearm is loaded when there 
is simultaneous possession of the firea1m and ammunition, irrespective of whether the ammunition is in the 

firearm. 

The statutory definition of "firearm" also does not specify that the firearm need be operable. By contrast, 
the definition of "loaded firearm" does require ammunition "which may be used to discharge" the firearm 
[Penal Law § 265.00( I 5)], and the definition of a "machine gun," does require that the weapon, "loaded or 
unloaded," be one " from which a number of shots or bullets may be rapidly or automatically discharged from 
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a magazine with one continuous pull of the trigger .... " Compare Penal Law§ I 0.00(12), defining a "deadly 
weapon" to mean a "loaded weapon from which a shot, readily capable of producing death or other serious 
physical injury, may be discharged .... "; People v. Shaffer, 66 N.Y.2d 663, 495 N.Y.S.2d 965, 486 N.E.2d 823 
(1985) (the "People failed to establish that the gun ... was a 'deadly weapon' ... that is, both operable and loaded 

with live ammunition"). 

However, inherent to the common understanding of what constitutes a firearm and key to its danger is its 
operability. Hence, to establish that the weapon in issue is a "firearm" the courts have required proof of its 
operability, that is, that it is capable of discharging ammunition. See People v. Longshore, 86 N.Y.2d 851 , 852, 
633 N.Y.S.2d 475 , 657 N.E.2d 496 ( 1995) ("Although the statute is silent on the point, it is now accepted that to 
establish criminal possession of a handgun the People must prove that the weapon is operable," and Longshore 

applied that same requirement of operability to a rifle or shotgun). 

A firearm that is found in a disassembled condition but is operable when assembled is an operable firearm 
without any further proof that the defendant was personally capable of rendering the disassembled firearm 
operable. People v. Lugo, 161 A.D.2d 122, 554 N.Y.S.2d 849 (1st Dept. 1990). See also People v. Cavines, 70 
N .Y.2d 882, 883, 524 N .Y.S.2d 178, 518 N.E.2d 1170 (l 987) (" ... the fact that the gun malfunctioned [during 
the commission of a crime], standing alone, does not defeat the overwhelming inference that immediately prior 
to the pulling of the trigger, the gun was capable of discharging the ammunition, particularly in view of the 
uncontradicted evidence that when subsequently test-fired, the gun and the bullets were found to be operable"). 

In addition to the firearm being operable, the ammunition of a loaded firearm must be "live," that is, capable of 
being discharged by the firearm. Penal Law§ 265.00(15). See People v. Johnson, 56 A.D.3d 1191, 867 N.Y.S.2d 
319 (4th Dept. 2008); People v. Daniels, 77 A.D.2d 745, 430 N.Y.S.2d 881 (3d Dept. 1980); People v. Thomas, 

70 A.D.2d 570, 4 17 N.Y.S.2d 66 (1st Dept. 1979). 

A "firearm" that is not operable may be the subject of a charge of attempted criminal possession of a weapon. 

People v. Saunders, 85 N .Y.2d 339, 624 N.Y.S.2d 568,648 N.E.2d 1331 (1995). 

Neither "pistol" nor "revolver" is defined by statute. They both, however, refer to a handgun. See Random 
House Webster's Unabridged Dictionary (1999) definition of "handgun" ("any firearm that can be held and 
fired with one hand; a revolver or a pistol"); definition of "pistol" ("a short fireann intended to be held and 
fired with one hand") and definition of "revolver" ("a handgun having a revolving chambered cylinder for 
holding a number of cartridges, which may be discharged in succession without reloading"). 

"Sawed-off' shotgun or rifle was first defined solely as a firearm of a "size which may be concealed upon the 
person." That inherently imprecise definition proved inadequate. See People v. Cortez, 110 Misc.2d 652, 442 
N.Y.S.2d 873 (Supreme Court, N.Y. County, 1981). The definition was amended in 1982 (c. 492) and lhat 
definition appeared to require that the shotgun or rifle have a barrel "and" an overall length of the specified 
measurement in order to be classified as a sawed-off shotgun or rine, and that a weapon made from a shotgun 
or rine would be so classified only if its overall length was less than that specified in the definition. People v. 
Santiago, 133 Misc.2d 161,506 N.Y.S.2d 136 (Supreme Court, N.Y. County, 1986) was of the view that the 
Legislature intended that a shotgun or rifle, or a weapon made from either of them, should be classified as a 
"sawed-off' weapon depending upon the length of the barrel "or" overall length, and recommended clarifying 
legislation. See also People v. Crivillaro, 142 Misc.2d 527, 538 N.Y.S.2d 152 (Supreme Court, Bronx County, 
1989). In 1988, the Legislature amended the definition to specify that a shotgun or rifle may be deemed a sawed
off weapon if the barrel length alone is less than the specified number of inches (18 for a shotgun, 16 for a rifle), 
and that any weapon made from a shotgun or rifle may be deemed a sawed-off weapon if the overall length is 
less than 26 inches [Penal Law§ 265.00(3)(b), (c), and (d)J. L.1988, c. 264. 
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An "assault weapon," which is separately defined in Penal Law § 265.00(22), was added to the definition of 
"firearm" in 2000 (c. 189]. By amending the definition of"firearm" lo include an "assault weapon," the "assault 
weapon" became the subject of such crimes as: "criminal possession of a weapon" in the fourth degree [Penal 
Law§ 265.01(1), (3)), third degree (Penal Law§ 265.02(1), (3), (5)), and second degree [Penal Law§ 265.03); 
"criminal sale of a lirearm" in the second degree [Penal Law § 265.12) and first degree (Penal Law § 265.13); 
"criminal sale of a firearm" with the aid of a minor (Penal Law§ 265.14) and to a minor [Penal Law§ 265.16]; 
and a couple of crimes delined in Penal Law§ 265. 10(3) and (6). 

In addition to including an "assault weapon" in the definitions of crimes that use the term "firearm," the 
legislation added some crimes which specifically name an "assault weapon." The first of the amended crimes 
was "criminal possession of a weapon in the third degree," a felony. It was amended to include a subdivision 
to prohibit the possession of an assault weapon [Penal Law§ 265.02(7)), irrespective of whether it is loaded 
and irrespective of where the possession takes place. The second of the amended crimes was "manufacture, 
transport, disposition and defacement of weapons ... "(Penal Law§ 265.1 OJ. It was amended to forbid anyone to 
manufacture, transport, or dispose of any "assault weapon'' [Penal Law§ 265.10(1 ), (2) and (3) (first sentence)]. 

An "antique firearm," which is separately defined in Penal Law§ 265.00(14), is expressly excluded from the 
definition of "firearm." 

Antique Firearm 

As noted in the discussion of the definition of "firearm," an "antique firearm" is expressly excluded from 
the definition of "firearm" [Penal Law§ 265.00(3)). See also Penal Law§ 265.00(22)(g)(i) exempting "antique 
firearm," as de lined by Federal law, from the definition of"assault rifle." As a result of the exclusion of"antique 
firearm," as defined by the instant statute, from the definition of "firearm," any proscription related to an 
"antique firearm" requires a specific reference to that term. See, e.g. Penal Law§ 265.01(4), making it a crime 
to possess an "antique firearm." 

The term "antique firearm" is separately defined by New York Jaw to mean any "unloaded muzzle loading 
pistol or revolver with a matchlock, flintlock, percussion cap, or similar type of ignition system, or a pistol 
or revolver which uses fixed cartridges which are no longer available in the ordinary channels of commercial 
trade" [Penal Law§ 265.00(14)]. It is critical to note that the definit ion requires thal the defined weapon be 
"unloaded" in order for it to qualify as an "antique firearm"; a weapon which met the structural definition of 
an "antique firearm" but was loaded would constitute a "firearm" and be subject lo the laws applicable thereto. 
See People v. Wedgewood, 106 A.D.2d 674, 483 N.Y.S.2d 440 (2d Dept. 1984); People v. Mott, 112 Misc.2d 
833; 447 N.Y.S.2d 632 (Supreme Court, N.Y. County, 1982). 

In adding the definition of "antique firearm" in 1974 (c. 986] and excluding it from the definition of "firearm," 
the Legislature intended that "hobbyists would be permitted to collect ... trade, buy and sell these antique 
firearms without being subject to the requirements of licensing." People v. Mott. 112 Misc.2d at 835, supra, 
quoting the Legislative Memorandum. In 2011 , however, the Legislature changed its mind by amending the 
crime of "criminal possession of a firearm in the fourth degree" [Penal Law§ 265.01 ( 4)] to include as a crime, 
the possession of an "antique fiream1." [L.2011 c. 357). The Legislative Memorandum to the companion bill 
(Assembly 8456) slated that "[m)odern muzzle loading rifles are essentially a modern single shot rifle. They 
look and operate very much like a sporting rifle and allow accurate shots at distances up to 200 yards ... [and] 
can be reloaded in seconds .... " There is authority to issue a license lo have, possess, collect and carry "antique 

pistols," as that term is separately defined in Penal Law§ 400.00(2)(g). 
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Assault Weapon 

An "assault weapon" was added to the definition of"fiream1" in 2000 [Penal Law§ 265.00(3)] and at the same 

time, was separately defined [Penal Law§ 265.00(22)]. L.2000, c. 189. In 2013, the NY SAFE Act amended 

and significantly revised the definition. 

A principal difference between the former and present definition is that the former definition required the 

requisite firearm to have two military style features or characteristics, while the current definition requires only 

one. Thus, as the Governor explained: "Under the stricter definitions, semi-automatic pistols [see subdivision 
22(c) and (f)] and rifles (see subdivision 22(a) and (f)] with detachable magazines and one military style feature 

will be considered assault weapons. Semi-automatic shotguns (see subdivision 22(b) and (f)] with one military 

style feature will also be considered assault weapons." Governor's Press Release, "Governor Cuomo Signs 
NY Safe Act in Rochester," January 16, 2013. Also included as an assault weapon is a " revolving cylinder 
shotgun" [subdivision 22(d)]. 

The definition contains eight paragraphs (a) to (h), several of which define different types of weapon which can 
be classified as an assault weapon; they are: 

(a) a semiautomatic rifle that has an ability to accept a detachable magazine and has at least one of the listed 

characteristics; 

(b) a semiautomatic shotgun that has at least one of the listed characteristics; 

(c) a semiautomatic pistol that has an ability to accept a detachable magazine and has at least one of the 
listed characteristics; 

(d) a revolving cylinder shotgun; 

(e) semiautomatic rifle, shotgun or pistol defined in the former Penal Law§ 265.00(22)(e)(v) of the L.2000, 
c. 189 which had been lawfully possessed, pursuant to laws of 2000, c. 189, prior to September fourteenth, 

nineteen hundred ninety-four. 

The term "semiautomatic" is separately defined in subdivision 21 of the instant section which in lay terms 

includes any repeating rifle, shotgun or pistol which, although requiring a separate pull of the trigger to fire 

each round, has the capacity of being fired to extract the spent shell and automatically load a cartridge. 

There is a grandfathering provision, paragraphs (f) and (g), exempting certain weapons from the definjtion. 

Assault weapons defined in subdivision (22)(e) or (f), possessed before January 16, 2013, had to be registered 

by April 15, 2014 [Penal Law§ 400.00(16-a)J; except a weapon defined in subdivision (22)(g)(vi) "transferred 

into the state may be registered at any time, provided such weapons are registered within thirty days of their 

transfer into the state." Once having registered, the registrant must "recertify" every five years thereafter or 

suffer revocation of the registration [Penal Law§ 400.00( 16-a)J. 

Owners of a grandfathered assault weapon or large capacity ammunition feeding device may only transfer 
same to a purchaser authorized to possess same or to an individual or entity outside of the state [subdivision 

22(h)]. Governor's Press Release, supra. An individual who transfers a grandfathered weapon or large capacity 

ammunition device to an individual inside New York State or without complying with the other provisions of 
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the statute [subdivision 22(h)], shall, except for a large capacity ammunition device transferred within one year 
of the effective date of the NY SAFE Act, be guilty of a class A misdemeanor [subdivision 22(h)]. 

Automatic knife 

In 2007, legislation was passed to support and promote the establishment of a "cutlery and knife museum" 
in the Hudson Valley. L.2007, c. 510. As a result, the museum and its employees would need an exemption 
from the crime of possession of certain knives. Thus, the tenn "automatic knife" was created and defined to 
include a "stiletto, a switchblade knife, a gravity knife, a cane sword, a pilum ballistic knife, and a metal knuckle 
knife" [Penal Law§ 265.00(5-c)J, and an exemption from criminal liability was provided for the possession or 
ownership of automatic knives by a cutlery and knife museum, established pursuant to Education Law§ 216-
c, or by any employee of the museum when acting in furtherance of the business of the museum [Penal Law 
§ 265.20(d)]. 

Billy 

There is no statutory definition of"biUy." However, in People v. Ocasio, 28 N.Y.3d 178, 43 N.Y.S.3d 228, 
65 N. E.3d 1263 (2016), the Court described a "billy" as "a cylindrical or rounded, rigid, club or baton with a 
handle grip which, from its appearance and inherent characteristics, is designed to be used as a striking weapon 
and not for other lawful purposes." The Court further explained that it matters not whether the "billy" is 
comprised of wood, metal, or other synthetic material, or that the billy is collapsible or extendible. 

Chuka stick 

The "chuka stick" definition [Penal Law§ 265.00(14)] was added by L.1974, c. 179. In urging the Governor to 
approve the legislation, the sponsor of the bill wrote: ''The chuka stick is an instrument that may be purchased 
or easily assembled from two pieces of wood and a piece of thong, cord or chain. With a minimum amount 
of practice, this instrument may be effectively used as a garrote, bludgeon, thrusting or striking device. The 
chuka stick is designed primarily as a weapon and has no purpose other than to maim or, in some instances, 
kil l." Letter of Assemblyman Richard C. Ross to the Counsel to the Governor, Governor's Bill Jacket for the 
L.1974,c. 179. 

Electronic dart gun 

The "electronic dart gun" definition [Penal Law§ 265.00(15-a)] was added in 1976. L.1976, c. 217. In urging 
the Governor to approve the legislation, the sponsor of the bill wrote: "There are a number of these devices 

being manufactured, the most popular of which is called a 'Taser Public Defender.' It is designed to look like a 
11ashlight which can shoot two barbed darts a distance of 15 to 18 feet and deliver a 50,000 volt jolt of electricity 
effective through an inch of clothing. While the effect of the charge is to stun, knock out or paralyze a person 
and is temporary, it causes great pain and may well be lethal to a person in poor health." Letter of Senator 
John 0. Caemmerer to the Counsel to the Governor, Governor's Bill Jacket for the L.1976, c. 217. 

Electronic stun gun 

In 1990, the Legislature added the definition of an "electronic stun gun" [Penal Law§ 265.00(15-c)]. L.1990, 
c. 264. That definition is like the definition of an "electronic dart gun." Penal Law§ 265.00(15-a). A principal 
difference is th.at the "electronic dart gun" requires that the electrical shock be passed by means of a dart 
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or projectile. The Governor, who recommended the legislation, indicated that the "availability and use" of a 
weapon "which passes a high voltage electrical shock to a person by means of direct contact or without resort 
to a projectile" poses the same threat as an electronic dart gun. 1990 Governor's Approval Memorandum 31. 
Accordingly, for both weapons, possession per se is a crime. Penal Law§§ 265.01(1); 265.02(1). 

There is a difference of judicial opinion on whether, in a prosecution for possession of an "electronic stun gun," 
the People are required to prove that the defendant knew it was an "electronic stun gun." Compare People v. 

Small, 157 Misc.2d 673, 598 N.Y.S.2d 431 (Supreme Court, New York County, 1993)(knowledge required) 
with People JI. Voltaire, 18 Misc.3d 408,413 n.1 , 852 N.Y.S.2d 649 (Criminal Court, Kings County, 2007) 
(disagreeing with Small in a case in which the court decided that the defendant need not know that the knife 
possessed was a gravity knife) and People JI. Parrilla, 27 N.Y.3d 400, 33 N .Y.S.3d 842, 53 N.E.3d 719 (2016) (in 
a prosecution for possession of a "gravity knife," the People must prove that the defendant possessed a "knife," 
but not that he or she knew that it met the definition of a "gravity knife"). 

Gravity knife 

The definition of "gravity knife" [Penal Law § 265.00(5)] requires that the knife's blade lock in place 
automatically; thus, a "butterl1y knife," which requires manual locking is not a gravity knife. People v. Zuniga, 
303 A.D.2d 773, 759 N.Y.S.2d 86 (2d Dept. 2003). A local accusatory instrument which charges a defendant 

with possession of a gravity knife is jurisdictionally defective when it includes only a "conclusory statement 
that an object recovered from a defendant is a gravity knife," without any explanation of how the object meets 
the statutory definition. People v. Dreyden, 15 N.Y.3d 100, 104,905 N.Y.S.2d 542, 931 N .E.2d 526, 528 (2010). 

In a prosecution for possession of a "gravity knife," the People must prove that the defendant possessed a 
"knife," but not that he or she knew that it met the definition of a "gravity knife." People v. Parrilla, 27 N.Y.3d 
400, 33 N.Y.S.3d 842, 53 N.E.3d 719 (2016). The Appellate Divisions have held that the People are required to 
prove that the "gravity knife" is operable [People v. Smith, 309 A.D.2d 608,765 N .Y.S.2d 777 (1st Dept. 2003); 
People v. Perez, 123 A.D.2d 721 , 506 N.Y.S.2d 961 (2d Dept. 1986)]. 

Kung Fu star 

In 1982, the possession of a "Kung Fu star" (Penal Law§ 265.00( 15-b )] with intent to use it unlawfully against 
another was made a crime. L.1982, c. 840. In 1985, the manufacturing and transporting of a Kung Fu star 
was made a crime (Penal Law§ 265.10]. L.1985, c. 61. ln 1988, in recognition that Kung Fu stars may not be 
manufactured and, in the words of the Legislative Memorandum, that they "serve no legitimate purpose other 
than as a weapon," the statute was again amended to make the per se possession of a Kung Fu star a crime 
[Penal Law§ 265.0 I (2)). L.1988, c. 220. 

Large capacity ammunition feeding device 

The concept of a " large capacity ammunition feeding device" [Penal Law § 265.00(23)] (hereinafter " large 
feeding device") was introduced in 2000 [c. 189] and significantly amended in 2013 by the NY SAFE Act. 
(L.2013, c. I, as amended by L.2013, c. 57]. Prior to the amendment, the definition excluded a large feeding 
device manufactured after September 30, 1994. That limitation was repealed; thus, those large feeding devices 
are included in the revised de!inition of a "large feeding device." According to the Legislative Memorandum, 
the reason for doing so was "because it was impossible to tell the difference between magazines manufactured 

before or after [September 30, 1994]." 
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Under the revised definition. a large feeding device is one that "(a) has a capacity of, or that can be readily 

restored or converted to accept, more than ten rounds of ammunition; provided, however, that such term does 
not include an attached tubular device designed to accept, and capable of operating only with, .22 caliber rimfire 

ammunition or a large feeding device that is a curio or relic." 

The two alternate definitions initially enacted as subdivisions (b) and (c) were in a convoluted way repealed. 

The import of those alternate subdivisions was to have the definition of a device ultimately limited to one 

that had a capacity of seven rounds. But, after enactment, it was noted that the smallest manufactured device 

normally had a capacity of ten rounds. Kaplan and Hakim, " New York Governor Favors Easing Newly 
Passed Gun Law," New York Times, March 20, 2013 (http:/fwww.nytimes.com/2013/03/21/nyregion/cuomo

seeks-to-ease-a-newly-passed-gun-restriction.html). Thus, before subdivisions (b) and (c) took effect, the NY 
SAFE Act was itself amended to declare that "the effective date of the amendments adding paragraphs (b) and 
(c) to such subdivision shall be suspended and not effective." L.2013, c. 57 § 4. There is no provision lifting 

the "suspension" and making the amendments effective on a future date. As a result, that unique Penal Law 

language of "suspended and not effective" would appear to have the practical effect of repealing each of those 

subdivisions and was probably utilized for whatever perceived advantage there was in being able to say the 

provisions were suspended, rather than repealed. The repeal of subdivision (c) did not, however, appear to affect 
the "provided, however" language recited above which existed in the law prior to the addition of subdivision 

(c) and had chronologically followed the repealed language of subdivision (c). 

The crimes for which the definition of a large feeding device is utilized include Penal Law§ 265.00(22)(h), § 

265.10, § 265. 11 , § 265.02(8), § 265.36, and§ 265.37. The import of those statutes is as follows: 

Penal Law§ 265.00(22)(h) 

A large feeding device that was legally possessed prior to the enactment date of the NY SAFE Act, January 

15, 20 I 3, may be transferred to a person authorized to possess same or to an individual or entity outside of 
New York, provided that such a transfer must be reported, within 72 hours, to the entity with whom the 

weapon is registered. A person who transfers a device to an individual inside New York state or without 
otherwise complying with the Jaw's transfer requirements is guilty of a class A misdemeanor, unless the device, 

the possession of which is made illegal by the NY SAFE Act, was transferred before January 15, 2014 [Penal 

Law§ 265.00(22)(h)]. 

Penal Law § 265.02(8) 

Prior to, and after, the NY SAFE Act, a provision of the statute defining "criminal possession of a weapon 
in tl1e third degree," makes it a class D felony when a "person possesses a large capacity ammunition feeding 

device" [Penal Law§ 265.02(8)). The NY SAFE ACT, however, amended that subdivision to specify that "[t]or 
purposes of this subdivision," a large feeding device shall "not" include either of the following two feeding 

devices: 

[i] a feeding device lawfully possessed by such person before January 15, 2013 (the effective date of chapter one 

of the laws of 2013 "which amended this subdivision"), " that has a capacity of, or that can be readily restored or 
converted to accept more than seven but less than eleven rounds of ammunition." Parenthetically, this exclusion 

from liability for this felony became covered by the generic definition of a large feeding device when that definition 

was amended to specify that a large feeding device is one that "has a capacity of, or U1at can be readily restored or 

converted to accept, more than ten rounds of ammunition." [L.2013, c. 57 § 4; Penal Law§ 265.00(23)]. 
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[ii] a feeding device "that was manufactured before September [13, 1994], that has a capacity of, or that can be 
readily restored or converted to accept, more than ten rounds of ammunition." The exclusion from liability for this 
felony is in recognition that prior to the NY SAFE Act, it was lawful to possess a feeding device manufactured 
before September 13, 1994. Notably, however, this exclusion from liability for this felony does not also require that 
the possessor lawfully possessed the feeding device prior to the effective date of the NY SAFE Act. 

Penal Law§ 265.10 

As part of the 2000 laws [c. 189], Penal Law§ 265.10 (" manufacture, transport, disposition and defacement of 
weapons and dangerous instruments and appliances") was amended (1) to forbid the to manufacture, transport, 
or disposal of a "large capacity ammunition feeding device" [Penal Law§ 265.10( I}, (2) and (3) (first sentence)]; 
(2) to add a prohibition for the buying, receiving or disposing of a "large capacity ammunition feeding device" 
which has been defaced for a criminal purpose, which parallels the existing prohibition as it relates to a fireann 
[Penal Law§ 265. 10(3) (second sentence)]; and (3) to add a prohibition for "wilfully" defacing a "large capacity 
ammunition feeding device," which parallels the existing prohibition for wilfully defacing a firearm [Penal Law 
§ 265.10(6)]. 

PenaJ Law § 265.11 

Also, as part of the 2000 laws [c. 189), Penal Law § 265.11 ("criminal sale of a firearm in the third degree") 
was amended to prohibit a person who is "not authorized" to possess a "firearm" from "unlawfully" selling 
or otherwise disposing of any firearm or "large capacity ammunition feeding device." By contrast, one of the 
amendments to the crime of "manufacture, transport, disposition and defacement of weapons and dangerous 
instruments and appliances" made it a crime to "dispose of' [defined in Penal Law§ 265.00(6)] a "large capacity 
ammunition feeding device" [Penal Law§ 265.10(3) (sentence one)], without also requiring that the actor not 
be authorized to possess a firearm. Thus, unless exempted by Penal Law§ 265.20, a person who "disposes of' 
such device (and does so, for example, by a sale of the device) commits a crime, irrespective of whether that 
person is authorized or not authorized to possess a "firearm." 

Penal Law § 265.36 and § 265.37 

The NY SAFE Act added two non-felony offenses, apparently intending to include liability for a feeding device 
subject to the exceptions to the fe lony, though arguably not completely fulfilling that intent. 

The first added offense was "unlawful possession of a large capacity ammunition feeding device" [Penal Law 
§ 265.36], a class A misdemeanor. The statute makes it "unlawful for a person to knowingly possess a large 
capacity ammunition feeding device manufactured before September (13, 1994] and if such person lawfully 
possessed such large capacity feeding device before [January 15, 2013], that has a capacity of, or that can be 
readily restored or converted to accept, more than ten rounds of ammunition." Penal Law§ 265.36. 

A safeguard for those who once lawfully possessed such feeding device is a provision excluding from liability for 
this crime a person "who has a reasonable belief that such device ... may lawfully be possessed," and who, within 
30 days of being notified by law enforcement or a licensing official that possession is unlawful, "surrenders or 
lawfully disposes of' the feeding device. Once so notified, there exists a reasonable, rebuttable presumption 
that the possessor knows that the feeding device cannot be lawfully possessed. 

The second added offense was "unlawful possession of certain ammunition feeding devices" [Penal Law § 
265.37]. This statute makes it "unlawful for a person to knowingly possess an ammunition feeding device where 
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such device contains more than seven rounds of anununilion." L.2013, c. 57. Bw see New York State Rifle & 
Pistol Ass'n, Inc. v. Cuomo, 804 F.3d 242, 248 (2d Cir. 2015) ("New York's seven-round load limit does not 
survive intermediate scrntiny in the absence of requisite record evidence and a substantial relationship between 
the statutory provision and important state safety interests"; accordingly, that provision is unconstitutional). 
However, there is an exemption from liability for Penal Law sections 265.01, 265.02, 265.03, 265.04, 265.05, 
265.10, 265.1 l, 265. l 2, 265.13, 265.15 and 270.05 for the "possession and use" at certain specified "indoor 
or ot1tdoor" firing ranges of a "magazine, belt, feed strip or similar device" that contains more than seven 
rounds of ammunition, albeit in a feeding device that does not have the capacity of more than ten rounds of 
ammunition [Penal Law§ 265.20(7-f)). 

Instead of placing the sentencing provisions applicable to this offense in the Penal Law articles dealing with 
sentences, the NY SAFE Act, unfortunately, as too many other statutes have done, further complicated tbe 
sentencing laws by setling forth the governing sentences for this offense in the statu te defining the crime. If 

the large feeding device is "possessed within the home of the possessor," a first offense is a violation, "subject 
to" a fine of $250; "each subsequent offense" is a class B misdemeanor, "subject to" a fine of $250 and a tenn 
of imprisonment "up to three months." If the large feeding device is not possessed within the home of the 
possessor, a first offense is a class B misdemeanor, "subject to" a fine of $250 and a term of imprisonment "up 
to six months"; "each subsequent offense" is a class A misdemeanor. For the class A misdemeanor, no sentence 
is specified, and thus the normal sentence options will apply. For the specified sentences, it appears that the 
amount of the fine is the stated amount, there being no language indicating that the fine is "up to" the stated 
amount; on the other hand, the jail sentences uti lize the " up to" language, making them discretionary within 
that range, which may therefore be from one day up to the stated period. What is mysterious about this type of 
specified sentences, which are placed outside the sentencing statutes, is whether they exclude any other option 
in the sentencing statutes which would normally be included in the stated classification. 

Machine-gun 

A "machine-gun" is not included in the definition of a "firearm." Unlike the definition of a firearm, rifle or 
shotgun, the requirement of operability of a machine-gun appears subsumed in its definition, which requires 
that it be a weapon, "loaded or unloaded, from which a number of shots or bullets may be rapidly or 
automatically discharged from a magazine with one continuous pull of the trigger .... " [Penal Law§ 265.00(1 )). 
See People v. Woods, 202 Misc. 562,564, 114 N.Y.S.2d 611 ,613 (N.Y. Magis. Ct. 1952) (purported machine 
gun was missing two parts and was thus not capable of firing more than one shot at a time and was therefore 
not a "machine gun"). 

To an extent, the definition is expanded in the definition of the crime of "criminal possession of a weapon in 
the third degree" which prohibits the possession of a machine-gun or any other weapon "simulating a machine
gun and which is adaptable for such use." Penal Law§ 265.02(2). See People v. Excell, 254 A.D.2d 369, 680 
N.Y.S.2d 259 (2d Dept. 1998) (the court rejected the claim that because a "Uzi cannot be easily converted into 
a machine gun," it was thus not adaptable for such use because there was no such statutory qualification). 

Metal knuckles 

There is no statutory definition of"metal knuckles." However, in People v. Aragon, 28 N.Y.3d 125, 42 N.Y.S.3d 
646, 65 N.E.3d 675 (2016), the Court described "metal knuckles" as a "metal object with multiple holes, through 
which an individual places his or her fingers so that a metal bar rests atop the individual's knuckles. That object 
is used as a weapon to cause increased pain when the person wearing it hits someone with a fist." 
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Metal knuckle knife 

In 1995, the Legislature added to the list of defined weapons the "metal knuckle knife" [Penal Law§ 265.00(5· 
b)J, and then added that weapon to the list of items which constitute a deadly weapon [Penal Law§ 10.00(12)), 
to the list of items the possession or manufacture of which is per sea crime [Penal Law§§ 265.0 I (1), 265. 10(1 )), 
and lo the list of items whose presence in an automobile or in a stolen vehicle may give rise to a presumption 
of possession of that weapon by everyone in the automobile or stolen vehicle [Penal Law§ 265. I SJ. L.1995, c. 
2 I 9. A "metal knuckle knife" can function as both a set of metal knuckles (possession of which is also a per se 
crime) and a knife. In the words of the Legislative Memorandum, the "possession and manufacture of weapons 
such as the metal knuckle knife serve only one purpose, ... to maim or take human life. Police searches of shops 
in the City of New York have discovered this particular weapon .... In order to protect society, these weapons 
must be included within the definition of'deadly weapons' found in the Penal Law." 

In 2008, the definition of"deadly weapon" in Penal Law§ 10.00(12) and the instant definition of "metal knuckle 
knife" were each amended to include "plastic knuckles" because the Legislature determined that "plastic 
knuckles have just as much impact as the brass knuckles and are just as deadly." Legislative Memorandum. 
L.2008, c. 257. Also, a number of statutes which prohibit the possession, manufacture and transportation of 
various deadly weapons were amended to include a prohibition on the possession of "plastic knuckles" [Penal 
Law§§ 265.01(1); 265.10(1) and (2)]. 

Pilum ballistic knife 

The "pilum ballistic knife" defini tion [Penal Law § 265.00(5-a)J was added in 1986. L.1986, c. 328. One 
advertisement for the knife described it as approximately nine-and-one-half inches long, with a four-and-a-half 
inch blade. When a button inside the knife handle is pushed, a powerful spring inside the handle can eject the 

blade, propelling it to a distance of up to 30 feet with considerable force. 

Rifle or shotgun 

A sawed-off riOe or shotgun, that is, one with a barrel or overall length less than that prescribed in the statute 
defining a "firearm" [Penal Law§ 265.00(3)], and a rifle or shotgun which qualifies as an "assault weapon" are, 
for the purposes of this article, a "firearm" and therefore subject to the prohibitions related thereto. 

Otherwise, a rifle and a shotgun, as those terms are defined [Penal Law§ 265.00(11) and (12)], are not included 
in the definition of "firearm," and any prohibition related to either requires the specific use of the tenn "rifle" 
or "shotgun." See, e.g. Penal Law § 265.01 (4). In addition to meeting the terms of the definition, a rifle or 
shotgun must also be operable, that is, capable of discharging ammunition. People v. Longshore, 86 N .Y.2d 
851 , 633 N.Y.S.2d 475, 657 N.E.2d 496 (1995). 

Notes of Decisions ( 132) 

McKinney's Penal Law§ 265.00, NY PENAL§ 265.00 
Current through L.2018, chapter 1. 

End of Document IC 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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,. KcyCite Red Flag - Severe Negative Treatment 
Unconstitutional or PreemptedHeld Unconstitutional by New York State Rine and Pistol Ass'n, Inc. v. Cuomo. W.D.N.Y .. Dec. 31, 2013 

KeyCite Yellow Flag - Negative TreatmentProposed Legislation 

McKinney's Consolidated Laws of New York Annotated 
Penal Law (Refs & Annas) 

Chapter 40. Of the Consolidated Laws (Refs &Annos) 
Part Three. Specific Offenses 

Title P. Offenses Against Public Safety 
Article 265. Firearms and Other Dangerous Weapons (Refs & Annas) 

McKinney's Penal Law § 265.36 

§ 265.36 Unlawful possession of a large capacity ammunition feeding device 

Effective: March 16, 2013 
Currentness 

It shall be unlawful for a person to knowingly possess a large capacity ammunition feeding device manufactured before 
September thirteenth, nineteen hundred ninety-four, and if such person lawfully possessed such large capacity feeding 
device before the effective date of the chapter of the laws of two thousand thirteen which added this section, that has a 

capacity of, or that can be readily restored or converted to accept, more than ten rounds of ammunition. 

An individual who has a reasonable belief that such device is of such a character that it may lawfully be possessed and who 
surrenders or lawfully disposes of such device within thirty days of being notified by law enforcement or county licensing 

officials that such possession is unlawful shall not be guilty of this offense. It shall be a rebuttable presumption that such 
person knows that such large capacity ammunition feeding device may not be lawfully possessed if he or she has been 
contacted by law enforcement or county licensing officials and informed that such device may not be lawfully possessed. 

Unlawful possession of a large capacity ammunition feeding device is a class A misdemeanor. 

Credits 
(Added L.2013. c. I.§ 46-a. eff. March 16, 2013.) 

Editors' Notes 

VALIDITY 

<For validity of this section, see New York State Rifle and Pistol Ass'n, Inc. v. Cuomo, 990 F.Supp.2d 349, 
351 (W.D.N.Y. Dec. 31, 20 13) and N .Y. StateRifle&Pistol Ass'n, Inc. v. Cuomo, 804F.3d 242(2d Cir. 2015), 
cert. denied sub nom. Shew v. Malloy, 136 S. Ct. 2486, 195 L. Ed. 2d 822 (2016)> 

PRACTICE COMMENT ARIES 

by William C. Donnino 
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See Practice Commentary to Penal Law § 265.00 with respect to the definition of "large capacity ammunition 

feeding device." 

Notes of Decisions (2) 

McKinney's Penal Law § 265.36, NY PENAL§ 265.36 
Current through L.2018, chapter I. 

End of Documem IC> 20 18 Thomson Reuters. No claim to original U.S. Government Works. 
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Finding of Emergency 

The Department of Justice (Department or DOJ) finds that an emergency exists, and that the 
immediate adoption of sections within Chapter 39, of Division 5, of Title 11 is necessary to 
avoid serious harm to the public peace, health, safe~y, or general welfare. 

Specific Facts Demonstrating the Need for Immediate Action 

Proposition 63, a measure banning the possession of large-capacity magazines, was approved by 
the voters on November 8, 2016 and took effect November 9, 2016. In anticipation of its 
passages, the Legislature pre-amended Proposition 63 with the passage of Senate Bill 1446 
(Chapter 48, Statutes of2016). The clarifying amendments take effect on Janua.)'Y 1, 2017. 

Purnuant to Ptopu:siliun 63, a::; a1rn::nde;,<l, bc::ginning July 1, 2017, it will be:: an infraction 
punishable by a fine for a person to possess any large-capacity magazine, regardless of the date 
the magazine was acquired. (Penal Code,§ 32310, subdivision (b).) The new law requires a 
person in lawful possession of a large-capacity magazine prior to July 1, 2017 to dispose of the 
magazine. Some persons are exempt from the ban, inclucting active and retired law enforcement, 
armored car entities, and licensed gun dealers. (Penal Code,§§ 32400, 32405, 32406, 32410, 
32430, 32435, 32450.) Struting July 1, 2017, anyone who violates the ban is subject to a year in 
jail, and a $100 fine for a first offen.ce, $250 fine for a second offense, and a $500 fine for a third 
offense. (Penal Code § 32310, subdivision (b ).) 

These emergency regulations are necessru·y for the implementation and on-going enforcement of 
the ban on lru·ge-capacity magazines. the proposed regulations provide guidance to California 
residents on how to comply with the ban. These regulations need to be established as soon as 
possible so the Department has time to notify gtm owners and gun owners have time to make the 
necessary changes to comply with the ban. 

There are likely hw1dreds of thousands of large-capacity magazines in California at this time. In 
recent years, there has been an increase in these types of firearms on the market. The 
Department therefore expects many gun owners to be affected by the new ban. Under the new 
law, gun owners have six months to dispose of or permanently. alter their large-capacity 
magazines. Pursuant to Penal Code section 32310, subdivision ( c ), a person who legally 
possesses a large-capacity magazine shall dispose of that magazine by any of the following 
means prior to July 1, 2017: (1) remove the large-capacity magazine from the state; (2) sell the 
large-capacity magazine to a licensed firearms dealer; (3) destroy the large-capacity magazine; or 
( 4) surrender the large-capacity magazine to a law enforcement agency for destrnction. 

Alternatively, gun owners may permanently alter large-capacity magazines by reducing their 
ammunition capacity so that it no longer meets the definition of a "large-capacity magazine." 
Penal Code section 16740 defines "large-capacity magazine" to mean any ammunition feeding 
device with the capacity to accept more than 10 rounds, but shall not be construed to include a 
feeding device that has been permanently altered so that it cannot accommodate more than 10 
rounds. If a gun owner chooses to permanently reduce the capacity of their large-capacity 
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magazines, these emergency regulations provide guidance for doing so with what the 
Department has determined to be the acceptable minimum level of permanence. 

By providing this information to the public 1n a timely manner, through the emergency process, 
the Department will avert serious harm to public peace, health, safety, or general welfare. 

Technical, Theoretical, and Empirical Study, Report, or Similar Document, if any, Upon 
Which the Department Relied 

In addition to existing regulations forming the basis of these proposed regulations, the following 
documents were used: 

UTAS MAKJNE LTD., UTS-15 owners manual, attached for reference 
KEL TEC, KSG owners ·manual, Rev 042814, attached for reference 
Standard MFG. DP-12 shotgun owners manual, attached for reference 

Authority and Reference Citations 

Authorlty: 

Reference: 

Repealed: 

Penal Code sections 26905, 26910, 32310, 32311, 32315. 

Penal Code sections 16740, 32310, 32311, 32315, 32400, 32405, 
32406,32410,32415,32425,32430,32435,32440,32445,32450. 

Penal Code section 32420 was removed from the authority of section 5480 
because SB 1446 repealed that section. 

Informative Digest/Policy Statement Overview 

Existing law prohibits the sale, gift, and loan of a large-capacity magazine. A violation of this 
prohibition is punishable as a misdemeanor with specified penalties, or as a felony. The new law 
goes frnther and provides that possession of large-capacity magazines by a non exempt person is 
an infraction punishable by a fine not to exceed $100 for the first offense, by a fine not to exceed 
$250 for the second offense, and by a fine not to exceed $500 for the third or subsequent offense, 
regardless of the date the magazine was acquired. The law requires a person in lawful 
possession of a large-capacity maga:zfne prior to July 1, 2017, to dispose of the magazine as 
provided. By creating a new crime, this law imposes a state-mandated local program. 

Existing law creates various exceptions to the prohibition on the sale, gift or loan of a large
capacity magazine including, but not limited to, the sale of, giving of, lending of, importation 
into this state, or pmchase of, any large-capacity magazine to, or by the holder, of a special 
weapons permit for use as a prop for a motion picture or any federa l, state, county, city and 
county, or city agency that is charged with the enforcement of any law, for use by agency 
employees in the discharge of thei.J.: official duties, whether on or off duty, and where the use is 
authorized by the agency and is within the course and scope of their duties. The new law makes 
conforming changes to those exceptions by including possession of a large-capacity magazine in 
those provisions and would establish additional exceptions, including exceptions to allow 
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licensed gunsmiths and honorably retired sworn peace officers to possess large-capacity 
magazines. 

The objective of the proposed regulations is to inform California gun owners of their options for 
complying with new California laws while maintaining public safety. 

Article 4. Large-Capacity Magazine Permits 

§ 5480. Requirements for Large-Capacity Magazine Permits Pursuant to Penal Code Section 
32315. 
This section is amended to state that a separate Large-Capacity Magazine Permit is needed for 
each licensed location. The permit will automatically transfer with an existing California 
Firearms Dealer if their physical store moves and they notify the Department prior to moving. 
Large-Capacity Magazine Permit applications can only be submitted online. 

§ 5483. Large-Capacity Magazine Permit Record Keeping. 
This section is amended to include instructions on how permittees shall doctu11ent the .Large
Capacity Magazine Permit records, which form to use, any additional docmuentation to be kept 
with the form, and tirneframe for completing the documentation. 

§ 5484. Large-Capacity Magazine Permit Revocations. 
This section is amended to include the grounds for revocation of a Large-Capacity Magazine 
Permit, and the factors surrounding the revocation. 

Article 5. Large-Capacity Magazines and Large-Capacity Magazine Conversion Kits 

§ 5490. Large-Capacity Magazine; manufactlll'ing 
This section has been added to inform gun owners who legally possess a large-capacity magazine 
that they may disassemble and clean the magazine without triggering the ban. 

s 5491. Large-Capacity Magazine; capacity 
This section has been added to inform gun owners of the legal definition of a large-capacity 
magazine and provide guidance on reducing the capacity on their large-capacity magazines. 

§ 5492. Large-Capacity Magazine Conversion Kits. 
This section has been added to clarify the definition of large-capacity magazine conversion kits. 

Government Code Section 11346.S(a)(3)(D) Evaluation 

The proposed regulations are not inconsistent or incompatible with existing state regulations. 

Mandate on Local Agencies or School Districts 

The Department has determined the proposed emergency regulation·s do impose a state-mandated 
local program or a mandate requiring reirnbW'sement by the State pursuant to Chapter 58, 
Statutes of 2016, because it creates a new crime. However, SB 1446 states that no reimbursement 
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is required by this act pursuant to Section 6 of Article XIII B of the California Constitution 
because the only costs that may be incurred by a local agency or school district will be incurred 
because this act creates a new crime or infraction. 

Other Matters Prescribed by Statute Applicable to the Agency or to Any Specific 
Regulation or Class of Regulations 

None. 

Nonduplication of State Statutes as Necessary To Satisfy Govemment Code Section 
11349.l{a)(6) 

To satisfy the requirements of Government Code section 11349.l(a)(6), the text of the proposed 
regulations are nonduplicative. 

Forms Incorporated by Reference 

Large-Capacity Magazine Permit Application, BOF 050 (Rev. 12/2016) 
Large Capacity Magazine Report, BOF 1002 (Rev. 12/2016) 

Cost Estimates 

The Department has assessed the potential for significant adverse impact that might result from 
the proposed emergency action and has determined: 

• There will be no non-discretionary costs or savings to local agencies 
• There will be no costs to school districts 
• There will be no costs or savings in federal funding to the State 

As detailed on the attachment to the Economic and Fiscal Impact Statement (SID. 399), the 
Department estimates its costs (state agency) directly related to the large-capacity magazine 
permit and enforcement of the large-capacity magazine laws and regulations will be 
insignificant. 

Finding of Emergencv 

Government Code section 11346.1 (a)(2) requires that, at least five working days prior to 
submission of the proposed emergency action to the Office of Administrative Law, the adopting 
agency provide a notice of the proposed emergency action to every person who has filed a 
request for notice of regulatory action with the agency. After submission of the proposed 
emergency to the Office of Administrative Law, the Office of Administrative Law shall allow 
interested persons five calendar days to submit comments on the proposed emergency 
regulations as set forth in Government Cod~ section 11349.6. 
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Explanation of Failure to Adopt Nonemergency Regulations 

The Department is unable to develop regulations in the standard manner because of the short 
timeframes provided in the legislation. The legislation was signed into law on July 1, 2016, and 
the ban commences on July 1, 2017. It is the Depaitment's intention to provide guidance to 
California's gun owners so that by July I, 2017, they will be in compliance with the law. The 
proposed regulations provide options for disposal of large-capacity magazines, as well as 
insh·uctions for reducing the capacity of a large-capacity magazine, and need to be formalized 
and provided to California residents as soon as possible. 
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State of California 
Office of Administrative Law 

In re: 
Department of Justice 

Regulatory Action: 

Title 11, California Code of Regulations 

Adopt sections: 5490, 5491, 5492 
Amend sections: 5480, 5483, 5484 
Repeal sections: 

AMENDED NOTICE OF WITHDRAWAL 

Government Code Section 11349.3(c) 

OAL Matter Number: 2016-1223-02 

OAL Matter Type: Emergency (E) 

This notice confirms that your proposed regulatory action regarding Large-Capacity 
Magazines was withdrawn from OAL review pursuant to Government Code section 
11349.3(c). 

OAL will return your rulemaking record promptly. 

Date: December 29, 2016 

Original: Kamala D. Harris 
Copy: Melan Noble 

Mark Storm 
Senior Attorney 

For: Debra M. Cornez 
Director 
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SENIOR PARTNER 
C. 0 . MICHEL• 

MANAGING PARTNER 
.JOSHUA ROBERT DAL£ 

SPECIAL COUNSEL 
ERIC M . NAKASU 
W . L EE. SMITH 

Al!SOCIATES 
ANNA M . 6AAVIR 
SEAN A. BRADY 
MATT>iEW D . CU8£1RO 
SCOTT M . FRANKUM 
MARGARET E. l£1DY 
BEN A. MACHIDA 
CUNT 6 . MONFORT 
.JOSEPH A. S ILVOSO, 111 
L.os ANOEL.U, CA 

• Al...50 AOMIITEO IN TEXAS ANO THE 
D ISTAICT OF COLUMBlA 

Office of Administrative Law 
ATTN: OAL Reference Attorney 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 
staff@oal.ca.gov 
BY MAIL& EMAIL 

December 28, 2016 

Department of Justice 
Bureau of Firearms 

OF COUNSEL 
MATT>iEW M. HORECZKO 

L.oa ANGllL.U, CA 

WRITER'S DIRECT CONTACT : 
562-2 I 6-4444 

JS1LV050@MICHELL.AWYERS.C0M 

ATTN: Jacqueline Dosch and Melan Noble 
P.O. Box 160487 
Sacramento, CA 95816 
Regulations@doj.ca.gov 
jacqueline.dosch@doj.ca.gov 
melan.noble@doj.ca.gov 
Fax: (916) 324-5033 
BY MAIL. EMAIL. & FAX 

RE: OPPOSITION to the Proposed Emergency Regulations Regarding "Large
Capacity Magazines" and "Large-Capacity Magazine Conversion Kits" 

To Whom It May Concern: 

We write on behalf of our clients, the National Rifle Association of America (''NRA") and the 
California Rifle & Pistol Association, Incorporated ("CRP A"), as well as their respective members 
throughout California and the United States. We write in opposition to the California Department of 
Justice's ("DOJ") proposed emergency regulations relating to "large-capacity magazines"' (OAL File 
Nos. 2016-1223-02E Parts la and lb and 2016-1223-02 Part 2). 

For the following reasons, the Office of Administrative Law ("OAL") should reject the 
proposed regulations and require DOJ to follow the standard rulemaking process: 

1. The laws covering " large-capacity magazines " ("LCMs"), affected by the proposed 
emergency regulations, have been on California's books for 17 years. 

2. The laws restricting "large-capacity magazine conversion kits" ("Conversion Kits") 

1 These regulations also, briefly, address "large-capacity magazine conversion kits." Because 
these regulations predominantly cover "large-capacity magazines," and for the sake of brevity, we will 
refer to these regulations as covering "large-capacity magazines." But we will address the concerns 
relating to " large-capacity magazine conversion kits" as well. 
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went into effect in 2014. 

3. The new laws restricting the possession ofLCMs do not go into effect until July 1, 
2017. There is no change to the restrictions on conversion kits. 

4. DOJ presented zero evidence that an emergency exists, and there is ample time to 
address the regulations using the standard rulemaking procedure. 

5. There is no need to clarify the existing or the new laws. DOJ has let the California 
public and firearm industry dictate the definitions of key terms used in California law 
without clarification or guidance. 

6. The regulations are not necessary to avoid serious harm to the public. More troubling is 
the fact that if these regulations go into effect, DOJ will create unwitting felons without 
adequate notice or giving the public reasonable opportunity to comment. 

Both the content of DOJ's proposed regulations and the timing of their submission are suspect. 
Our clients are gravely concerned about DOJ's attempt to circumvent the notice and hearing 
requirements of the California Administrative Procedure Act ("AP A") during a time that encompasses 
both a holiday and one of the busiest periods of the year for firearm dealers and manufacturers. 

On December 23, 2016, DOJ submitted its proposed regulations to the OAL, seeking an 
emergency exception to the requirements of the APA. This submission occurred on the Friday before 
Christmas Eve (Saturday) and Christmas (Sunday). Monday, December 26, is the federally-observed 
holiday for Christmas this year and taken as a holiday by many other Californians due to its connection 
to the Christmas weekend. It is also one of the busiest shopping days of the year. The timing ofDOJ's 
submission is dubious at best if not downright deceitful. 

As explained below, no actual emergency exists to justify the application of the regulations 
here. Even if there is an emergency, DOJ's proposed regulations do not address it, as the regulations 
are not needed to implement or enforce the new ban on LCM possession. And the shortened notice and 
comment period that DOJ seeks, along with the consequences of certain proposed regulations, will lead 
to detriment and damages for thousands of Californians. 

I. BACKGROUND 

A. The Current Law for "Large-Capacity Magazines" and "Large-Capacity 
Magazine Conversion Kits" and How Permanently Altering a "Large-Capacity 
Magazine" Can Exempt a Device from the Definition and Restrictions for "Large
Capacity Magazines" 

The current restrictions relating to LCMs were part of Senate Bill 23, which passed in 1999. 
They have been on the books for 17 years and were relatively unchanged for that entire period of time. 
Meanwhile, the laws defining and restricting "large-capacity magazine conversion kits" went into 
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effect in 2014 and remained unchanged from their original versions.2 

1. Definition of "Large-Capacity Magazine" 

The definition of "large-capacity magazine" has also been relatively unchanged since 2000. 
Back then, "'large-capacity magazine' mean[t] any ammunition feeding device with the capacity to 
accept more than 10 rounds, but shall not be construed to include a feeding device that has been 
permanently altered so that it cannot accommodate more than 10 rounds nor shall it include any .22 
caliber tube ammunition feeding device. "3 

Today, the Penal Code defines "large-capacity magazine" as: 

"'[A]ny ammunition feeding device with the capacity to accept more than 10 rounds, but shall 
not be construed to include any of the following: 

(a) Feeding devices that have been permanently altered so that they cannot accommodate 
more than 10 rounds. 

(b) A .22 caliber tube ammunition feeding device. 

( c) A tubular magazine that is contained in a lever-action firearm.',4 

2. Definition of "Large-Capacity Magazine Kit" 

A "large-capacity magazine conversion kit" "is a device or combination of parts of a fully 
functioning large-capacity magazine, including, but not limited to, the body, spring, follower, and floor 
plate or end plate, capable of converting an ammunition feeding device into a large-capacity 
magazine. "5 

3. Restrictio11s 011 "Large-Capacity Magazine''l"Large-Capacity Magazine 
Conversion Kit" Activities, Not Possession 

The original restrictions on LCMs stated that: "Commencing January 1, 2000, [any person who] 
manufactures or causes to be manufactured, imports into the state, keeps for sale, or offers or exposes 

2 Compare Enacted Legislation Stats. 2013, c. 728 (A.B. 48) with Cal. Penal Code§ 32311. 

3 See, e.g., Cal. Penal Code§ 12020, subd. (c)(25) (2000); see also Enacted Legislation Stats. 
1999, c. 129 (S.B. 23). Former Penal Code section 12020 was broken up by the general renumbering of 
the "dangerous weapons" sections of the Penal Code in 2012. 

4 Cal. Penal Code§ 16740 (emphasis added). California law does not explain further what an 
LCM is. However, in its definition of "detachable magazine," California states that an "ammunition 
feeding device" includes "any belted or linked ammunition" but not "clips, en bloc clips, or stripper 
clips that load cartridges into the magazine.'' (Cal. Code Regs. tit. 11, § 5469, subd. (a).) 

5 Cal. Penal Code § 32311. 
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for sale, or who gives, or lends, any large-capacity magazine" will be punished by imprisorunent.6 A 
violation of these restrictions is punishable as a misdemeanor or a felony.7 Of note, possession of 
"large-capacity magazines" was not restricted. So those in possession of "large-capacity magazines" 
before January l, 2000 could continue to possess them under California law. 

The current restrictions on LCMs state that LCMs are illegal to make, manufacture, import, sell, 
keep or expose for sale, give, buy, receive, or loan within Califomia.8 The restrictions on buying and 
receiving LCMs were added to the code on 2014.9 Violation of any of these restrictions remains a 
misdemeanor or felony pursuant to the prosecutor or court's discretion. 10 

Just like LCMs, the possession of conversion kits is not a restricted activity that violates the 
law. "Any person in [California] who knowingly manufactures or causes to be manufactured, imports 
into the state, keeps for sale, or offers or exposes for sale, or who gives, lends, buys, or receives" a 
conversion kit violates California law. 11 Unlike the punislunents for LCMs, a person may only be 
prosecuted for a misdemeanor for violating the restrictions relating to conversion kits.12 

4. Exceptions to the Restrictions 

Penal Code section 12020, the precursor to the current restrictions on LCMs, lumped LCMs 
with other weapons. Therefore, there were exceptions that applied to that entire group of weapons, 
including LCMs. Today, those exceptions are located under the exceptions for "generally prohibited 
weapons," of which LCMs are included. 13 In addition, LCMs were provided their own specific 
exceptions. 14 Hence, there are two sets of exceptions that apply to LCMs: those for "generally 
prohibited weapons" and those specific to LCMs. All of the exceptions for LCMs also apply to 
conversion kits. 15 

6 Cal. Penal Code§ 12020, subd. (a)(2) (2000). 

7 See Cal. Penal Code§ 12020, subd. (a) (2000). 

8 Cal. Penal Code § 32310, subd. (a). 

9 See Enacted Legislation Stats. 2013, c. 728 (A.B. 48) (adding "buys" and "receives" to the 
list of restricted activities in Penal Code section 32310, subdivision (a)). 

10 See Cal. Penal Code§ 32310, subd. (a). 

11 Cal. Penal Code§ 32311, subd. (a). 

12 See id 

13 See Cal. Penal Code§§ 17700 et seq. 

14 See Cal. Penal Code§§ 32400 et seq. 

15 See Cal. Penal Code§ 32311, subd. (a). 
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a. Interplay of the Exceptions and DOJ's "Large-capacity Magazine" 
Permit 

There are a number of exceptions to the restrictions for LCMs. However, these exceptions have 
an interesting interplay. For those who want to import LCMs or conversion kits into California, the law 
is clear that they have to first obtain an LCM Permit from DOJ for the importation. 16 The law is also 
clear that the restrictions on LCMs and conversion kits "do not apply to the importation into this state 
of, or sale of, any large-capacity magazine by" such Permit holders, "when those activities are in 
accordance with the terms and conditions of that permit."17 But once the LCMs and conversion kits are 
in California, however, another exception to the general restriction must be used (e.g., sell to law 
enforcement or the entertainment industry) in order to lawfully transfer the device(s). 

b. DOJ's Lack of Guidance and Clarification Resulting in (Heretofore 
Accepted) Industry and Public Modification of "Large-Capacity 
Magazines" Based on the "Permanent Alteration" Exception 

For 17 years, Californians knew that an ammunition feeding device holding more than 10 
rounds would lose its LCM status if someone permanently alters it so that it can no longer accept more 
than 10 rounds.18 We know ofno cases where DOJ and law enforcement ever questioned or challenged 
any of the many types of alterations people used to modify their LCMs to hold no more than 10 rounds. 

When the original restrictions on LCMs passed in 2000, DOJ attempted to define "permanently 
altered" in the California Code of Regulations, but it then deleted the definition19 and never provided 
further regulations or guidance. Therefore, over the course of so many years, Californians naturally 
assumed that DOJ did not have its own definition of"permanently altered" and that common sense 
modifications to LCM would suffice. 

For the last 17 years, Californian firearm owners, dealers, and manufacturers made or remade 
LCMs "California compliant" through "permanent alteration." There are countless articles and videos 
online on how to modify LCMs to hold 10 rounds. And there are a number of different ways to restrict 
a magazine so that it cannot hold more than l O rounds. Yet, to reiterate, there has never been a case to 
our knowledge where DOJ (or any law enforcement/prosecuting agency for that matter) has challenged 

16 See Cal. Penal Code§ 32315. 

17 Cal. Penal Code § 32430. 

18 See Cal. Penal Code§ 16740, subd. (a). 

19 See generally Notice of Modification to Text of Proposed Regulations, California 
Department of Justice, Office of the Attorney General, 
http://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/regs/sb23rev .pdf (last visited Dec. 20, 2016). 
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an alteration of a magazine restricting its capacity to 10 rounds or less. 

Thus, because ofDOJ's silence on this issue, firearm dealers, manufacturers, and members of 
the public, have, for years, been "permanently altering" LCMs according to make them "California 
compliant." In its package of materials submitted to the OAL, DOJ does not state (much less cite to 
factual evidence showing) that this 17-year-old industry standard has in any way harmed public peace, 
health, safety, or welfare. DOJ's Jong-lasting silence and apparent support of these modifications 
support the lack of emergency for the pending regulations. 

B. The New Ban on the Possession of "Large-Capacity Magazine" Introduced by 
Senate Bill 1446 and Proposition 63 

Beginning on July 1, 2017, the possession of LCMs shall generally be illegal within 
California.20 This is due to the passage of Senate Bill ("SB") 1446 on July 1, 2016 and the people's 
decision to pass Proposition 63 on November 8, 2016. 

It is important to note: 

1. There are no appreciable differences between the texts of SB 1446 and Proposition 63. 

2. Aside from expanding the restrictions on LCMs to include possession and making 
minor changes to the exceptions to those restrictions, SB 1446 and Proposition 63 leave 
current law relatively unchanged. 

3. The restriction on the possession ofLCMs for both SB 1446 and Proposition 63 goes 
into effect on July 1, 2017. 

SB 1446 generally prohibits the possession of LCMs in California, unless the possessor 
qualifies for an exception (e.g., being a certain kind of museum or historical society).21 Meanwhile, 
Proposition 63 is an initiative measure that also bans the possession of LCMs in California. It just 
eliminates some of the exceptions available under SB 1446 and presents a slightly different 
punishment22 - differences that have no bearing on how the possession ban itself is to be implemented 
or enforced by DOJ's proposed emergency regulations. 

Significantly, both SB 1446 and Proposition 63 state that the new ban on LCM possession will 
not take effect until July 1, 2017, which is a full year after the passage of SB 1446 and more than half a 

20 Cal. Penal Code § 32310, subd. (b) ( effective July 1, 2017). Certain local jurisdictions, such 
as Los Angeles and Sunnyvale, already have restrictions on LCMs. 

21 See generally Stats. 2016, c. 58 (S.B.1446). 

22 For instance, Proposition 63 states in its Findings and Declaration section that "[n]o one 
except trained law enforcement should be able to possess [LCMs]." (See generally 2016 Cal. Legis. 
Serv. Prop. 63 (Proposition 63) (West).) 
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year after the passage of Proposition 63.23 Under both SB 1446 and Proposition 63, firearm owners 
have until July 1, 2017 to (1) permanently alter or (2) dispose of their LCMs if the magazines are 
affected by the new law.24 A person can lawfully dispose of an LCM by any of the following means: 

(1) Remove the LCM from the state; 

(2) Sell the LCM to a licensed firearms dealer; 

(3) Destroy the LCM; or 

(4) Surrender the LCM to a law enforcement agency for destruction.25 

Neither SB 1446 nor Proposition 63 changed any laws covering conversion kits. The changes in 
the laws only relate to the possession of LCMs, not conversion kits. 

C. The Content at Issue in DOJ's Proposed Emergency Regulations 

DOJ says that it is issuing emergency regulations in response to the new ban on LCM 
possession implemented by SB 1446 and Proposition 63. In its most relevant parts, DOJ's set of 
proposed emergency regulations: 

• Require firearm dealers to get a separate LCM Permit for each licensed location;26 

• Require LCM Permit holders to keep records of the sales ofLCMs and require this to be 
done within 24 hours of any sale;27 

• Expand the scope of violations constituting LCM Permit revocation;28 

Provide guidance stating that a lawful possessor/owner of an LCM may take it apart and 
put it back together;29 

23 See generally Cal. Penal Code § 32310, subd. (b) ( effective July l, 2017). 

24 See id. 

26 Cal. Code Regs., tit. 11, § 5480, subd.(d) (proposed). 

27 See Cal. Code Regs., tit. 11, § 5483, subds. (b)-(f) (proposed). 

28 See Cal. Code Regs., tit. 11, § 5484, subds. (b)-(e) (proposed). 

29 See Cal. Code Regs., tit. 11, § 5490 (proposed). 
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Clarify that an owner of an LCM may modify the magazine and clarify the ways the 
LCM can be "permanently altered" for purposes of exempting it from the definition of 
"LCM"30 (i.e., DOJ "has determined the acceptable minimum level of permanence"31

); 

• State how magazine capacity for shotguns ought to be measured (i.e., either based on 
shotgun shells that are 2. 75 inches or the shotgun shell standard indicated on the 
firearm);32 

• Provide the circumstances under which magazines, each having a 10-round capacity or 
less, would be deemed "LCMs" when they are attached to each other (e.g., with tape or 
welded together);33 

Designate certain shotguns to have LCMs if they are equipped with more than one 
magazine tube that can hold (collectively) more than 10 shells, and can either (1) fire all 
of the shells without the use of a magazine tube selector switch or (2) have a switch that 
allows the user to utilize the shells from both tubes;34 and 

• Clarify what constitutes a conversion kit and that a person may disassemble his or her 
lawfully-possessed LCM and reassemble it without violating Penal Code section 
32311.35 

II. D0J'S PROPOSED "EMERGENCY" REGULATIONS ARE NOT NECESSARY TO ADDRESS AN 

EMERGENCY 

DOJ cannot utilize the AP A's emergency rulemaking process. DOJ had, and still has, time to 
act via the AP A's "standard" (i.e., non-emergency) rulemaking process, and it does not justify its 
failure (or refusal) to abide by the AP A's "standard" rulemaking process. Simply put, there is no 
emergency based on time frame. Further, there is also no emergency based on the level of harm that is 
threatening public peace, health, safety, or welfare. It is significant that DOJ does not present any 
evidence sueeestine an emereency exists. 

Not only is there no harm that needs to be addressed when it comes to the new ban on LCM 
possession, but there is also no uncertainty that needs to be addressed. Accordingly, DOJ's proposed 
regulations do not address any unresolved issues arising from the new ban on LCM possession. In the 

30 See Cal. Code Regs., tit. 11, § 5491, subds. (a)-(b)(2) (proposed). 

31 DOJ, Finding of Emergency (submitted with the proposed emergency regulations at issue), 
page 2 (2016). · 

32 Cal. Code Regs., tit. 11, § 5491, subd. (b)(3) (proposed). 

33 Cal. Code Regs., tit. 11, § 5491, subd. (b)(4) (proposed). 

34 Cal. Code Regs., tit. 11, § 5491, subd. (b)(5) (proposed). 

35 Cal. Code Regs., tit. 11, § 5492 (proposed). 
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end, it appears as ifDOJ is yoking the new ban to its proposed regulations as a means to poach a 
deadline, however artificial it may be, to further its attempt to circumvent the AP A's "standard" 
rulemaking process. 

A. The Law Governing the Shortened Notice/Comment Period for the AP A's 
Emergency Rulemaking Process and the Requisite Finding of "Emergency" 

1. The Law re: S!,ortened Notice and Comment Period/or Emergency 
Regulatio11s, Contrasted with t!,e AP A's "Standard" Rulemaking Process 

Emergency regulations are not subject to the regular notice and comment procedures set forth 
in the AP A. The emergency rulemaking process, rather, has specific requirements outlined in section 
11346.1 of the Government Code. The section provides a brief notice period,36 a short public comment 
period,37 and limited time for the OAL to approve or deny the emergency regulations based on an 
adjudication of whether they are necessary to address an emergency.38 If approved by the OAL, the 
emergency regulation will be effective upon filing with the Secretary of State and thrust upon the 
unsuspecting public. Thus, DOJ's "emergency" LCM regulations can become effective and fully 
applicable to all Californians in just 17 days or so without any further notice. 

In contrast, the "standard" AP A rulemaking process requires the state agency to: give the public 
a 45-day opportunity to comment on the proposed regulation (and hold a public hearing if any member 
of the public requests one within 15 days prior to the close of that 45-day written comment period); 
consider the public's comments as it decides whether to amend its proposed regulations; (if it does 
decide to make amendments,) make the amendments available for public comment for at least 15 or 45 
days depending on the substantiality of the amendment; summarize and respond on the record to timely 
public comments that are directed to it; and then submit a rule-making action to the OAL, which then 
has 30 days to reach a decision on whether to approve or deny the proposed regulations.39 

Based on simple arithmetic-and even providing additional buffer room for time spent on 
consideration, research, and everyday delays-common sense dictates that the APA's "standard" 
rulemaking process can be completed in approximately 4 to 5 months. Moreover, a final regulation just 
has to be filed between March 1 and May 31, 2017 to become effective on July 1, 2017.40 

It bears repeating, then, that the laws covering LCMs have been around for 17 years (including 
the "permanently altered" exception). And the restrictions for conversion kits were implemented in 
2014. DOJ had ample time to implement regulations in a timely fashion, which would have allowed for 

36 Cal. Govt. Code, § 11346.1, subd. (a)(2). 

37 Cal. Code Regs., tit. 1, § 55, subd. (b). 

38 See Cal. Code Regs., tit. 1, § 56, subd. (a)(l). 

39 See Guide to Public Participation in the Regulatory Process, Office of Administrative Law, 
http://www.oal.ca.gov/files/2016/10/How-2-Participate-102016.pdf (last visited Dec. 20, 2016). 

40 See id at page 18. 
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public comment and criticism as intended by the AP A. As discussed below, DOJ cannot justify its 
fabricated "emergency." 

Furthermore, the timing of its "emergency" regulations, over the holiday season, calls into 
serious question DOJ's motives and willingness to provide Californians ample notice or opportunity to 
comply and/or comment on the pending laws. 

2. The Law re: The Requisite Finding of Emergency for the APA 's Emergency 
Rulemakin.g Process 

Presumably because there is such a marked difference between the notice and comment periods 
for the AP A's "standard" rulemaking process and that of its emergency rulemaking process, California 
has safeguards in place to ensure that the emergency rulemaking process is not abused and only used 
when it is truly needed. Hence, California only allows the AP A's emergency rulemaking process to be 
used when "the adoption of a regulation . .. is necessary to address an emergency[.]"41 

According to state law, "' [ e ]mergency' means a situation that calls for immediate action to 
avoid serious harm to the public peace, health, safety, or general welfare."42 To establish a sufficient 
"emergency," DOJ "must ... describ[e] specific/acts supported by substantial evidence that 
demonstrate the existence of an emergency and the need for immediate adoption of the proposed 
regulation," unless the situation is expressly deemed an emergency by statute.43 

In addition, if the emergency existed and was known by the agency in sufficient time to 
have been addressed through non-emergency regulations, the finding of emergency shall 
include facts explaining the failure to address the situation through non-emergency 
regulations. A finding of emerge11cy based only upon expediency, convenience, best 
i11terest, general public 11eed, or speculation, is not adequate to demonstrate the 
existence of an emergency.44 

41 See Cal. Govt. Code,§ 11346.l(b)(l). 

42 Cal. Govt. Code, § 11342.545. 

43 About the Emergency Rulemaking Process, Office of Administrative Law, 
http://www. oal. ca. gov /regulations/ emergency _regulations/ emergency _regulation _process/ (last visited 
Dec. 20, 2016) (citing Cal. Govt. Code,§ 11346.1, subd. (b)(2)) (emphasis added). 

44 Id. (emphasis added). 
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B. DOJ's "Finding of Emergency" Does Not Sufficiently Demonstrate that the 
Proposed Regulations Are Necessary to Address an Emergency and to Avoid 
Serious Public Harm 

I . Assuming Arguendo tltat tlte Proposed Emergency Regulatio11s Are Even 
Needed to Implement/Enf orce/Clarify the New Law, There Is No Emergency 
Based on Time Frame 

DOJ turns a blind eye on the fact that it has had sufficient time to address its claimed 
"emergency" through non-emergency regulations. In the documents it submitted to the OAL, DOJ 
willfully overlooks the facts that: (1) the new ban on LCM possession does not go into effect until July 
1, 2017, (2) DOJ knew as early as July 1, 2016 that a ban on LCM possession would occur starting on 
July 1, 2017, and (3) therefore, DOJ has had ample time- and still has time- to issue the regulations it 
thinks it needs by going through the "standard" APA rulemaking process. 

DOJ cannot claim that it was waiting for the November 8, 2016 vote on Proposition 63 to act 
because the Governor already signed the LCM restrictions in Proposition 63 into law on July 1, 2016 
when he passed SB 1446. The differences between Proposition 63 and SB 1446 do not affect the 
substance of DOJ's proposed regulations (see Section I.B above).45 

What was DOJ doing since July l, 2016 that prevented it from drafting its proposed 
regulations- a mere five pages- until just a couple of days ago? 

And, more importantly, what is preventing DOJ from proceeding via the AP A's "standard" rule 
making process now, given the facts that the process can be completed in 4 months and DOJ has until 
May 31, 2017 to file final regulations for a July 1, 2017 deadline? 

DOJ failed to address these crucial concerns and, therefore, failed to show that an emergency 
exists to justify the utilization of the APA's emergency rulemaking process. Half-heartedly, DOJ 
attempts to argue on page 1 of its Finding of Emergency that "[t]hese regulations need to be 
established as soon as possible so [DOJ] has time to notify gun owners and gun owners have time to 
make the necessary changes to comply with the ban. "46 

The logic of this argument fails on many levels. For one, as shown in Section 11.B.3 below, 
DOJ's proposed emergency regulations are not needed to implement, clarify, or enforce the new law 
banning the possession of LCMs (i.e., the only law that DOJ identified in its Finding of Emergency 
that comes with a deadline). So there is no time pressure to notify gun owners about the proposed 
regulations if DOJ is truly worried about ensuring people's compliance with the new ban. And the 

45 DOJ states on page 1 of its Finding of Emergency that "the Legislature pre-amended 
Proposition 63 with the passage of Senate Bill 1446 ... The clarifying amendments take effect on 
January 1, 2017." This is not only confusingly worded, but it also gives the wrong impression that a 
January 1, 2017 deadline somehow looms on the horizon for DOJ. 

46 DOJ, Finding of Emergency (submitted with the proposed emergency regulations at issue), 
page 1 (2016). 
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proposed regulations relating to permit applications, record keeping, and revocation are certainly not 
needed in an "emergency" capacity (and DOJ makes absolutely no attempt to connect them with any 
deadline or temporal urgency). 

Second, due to its longer periods for public comment, hearing, and feedback, the APA's 
"standard" rulemaking process gives Californians more notice of a proposed regulation than the AP A's 
emergency rulemaking procedure. If DOJ is truly worried about lack of notice to gun owners and 
giving them more time to comply with the law, DOJ should have proceeded via the APA's "standard" 
rulemaking process. At that point, Californians would have ample opportunity to review, understand, 
and make suggestions to DOJ's regulations, and, indeed, DOJ would have the ability to not only 
correct errors and oversights in the current regulations, but also to make corrections so that the 
regulations are more workable for the public. 

As a result, DOJ altogether fails to show why there is a time crunch necessitating the finding of 
an emergency and the issuance of emergency regulations. 

2. Assuming Argue,ido tltat an Emergency Exists and DOJ Has Run Out of 
Time to Proceed via tlte APA 's "Standard" Rulemaking Process, DOJ Fails to 
Justify Its Failure to Meet tlte Non-Emergency Deadlines 

Because DOJ' s alleged "emergency" "existed and was known by [DOJ] in sufficient time to 
have been addressed through non-emergency regulations," DOJ must meet its burden to justify its 
"failure to address the situation through non-emergency regulations[.]"47 DOJ has failed to do so. 

Essentially, all DOJ does is state in its Explanation of Failure to Adopt Nonemergency 
Regulations that it: 

is unable to develop regulations in the standard manner because of the 
short timeframes [sic] provided in the legislation. The legislation was 
signed into law on July 1, 2016, and the ban commences on July 1, 
2017.48 

It is not sufficient to state the (comfortable) length of time one has to act and then dismiss it 
with a short, unqualified, and incorrect statement that the length of time to enact non-emergency 
regulations is too short. As explained above in Section II.B.1, the time frame given to DOJ was not too 
short. Actually, DOJ could propose, hold public comment, modify, and submit for final approval a 
number ofregulations back-to-back during this timeframe. DOJ does not seem to have any countering 
explanation as to why a year is too short. 

47 Id at page 2. 

48 Id at page 1. 
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3. DOJ's Prop osed Regulations Are Not Necessary to 
Implement/Enforce/Clarify tlte New "Large-Capacity Magazine" Possession 
Ban 

In its Finding of Emergency, DOJ disingenuously states that its proposed emergency 
regulations are 

necessary to provide guidance to California's gun owners so that by July 
1, 2017, they will be in compliance with the law. The proposed 
regulations provide options for disposal of large-capacity magazines, as 
well as instructions for reducing the capacity of a large-capacity 
magazine[. ]49 

Any reasonable person reading the texts of SB 1446 and Proposition 63, and who understands 
just the general contours of California's LCM laws during the last 17 years and conversion kit laws 
over the last three, would know that DOJ' s assertion rings false. 

A reasonable review of the texts reveals that neither SB 1446 nor Proposition 63 introduce any 
new legal requirements necessitating new, clarifying regulations on how an LCM Permit holder should 
keep records, how "permanent alteration" should be defined, bow magazine capacity for shotguns 
ought to be measured, how magazines attached to one another can be LCMs, how dual-tube shotguns 
can be LCMs, etc. 

The issues addressed by DOJ's proposed emergency regulations arose long before California 
even contemplated SB 1446 and Proposition 63, and have been on the horizon for quite some time. 
Accordingly, Californians have asked DOJ numerous times to address these issues. DOJ has generally 
refused to do so. As a result of years of silence from DOJ, firearm manufacturers, dealers, and owners 
created their own compliance mechanisms independent ofDOJ. All these years, DOJ failed to provide 
guidance, comment, and even challenges to these mechanisms. 

So why do these issues only now need to be addressed over the holiday season? What possible 
part of SB 1446 and Proposition 63 changes the status quo and/or landscape of LCM law in a way to 
make the regulations so necessary? Why didn't DOJ identify such a provision or explain how the status 
quo was changed in the materials it submitted to the OAL? 

DOJ's meaningful silence on this matter and the statutory language itself show that the 
proposed emergency regulations are not needed to implement, enforce, and/or clarify the new ban on 
LCM possession. Unlike the case with the new "assault weapon" laws taking effect on January 1, 
2017,50 there is no indication that California gun owners cannot comply with the new laws banning 
LCM possession in the absence ofDOJ's regulations. There is no need for DOJ to be so paternalistic 
or officious when it comes to grown-up gun owners, saying that the regulations are necessary for 
compliance. 

49 Id at page 5 (emphasis added). 

5° Cal. Penal Code§§ 30515, 30680, 30900 (effective January 1, 2017). 
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Defendant Attorney General Xavier Becerra submits this Answer in response 

to Plaintiffs’ Complaint.  The Attorney General answers, in paragraphs that 

correspond to the Complaint’s paragraphs, as follows: 

1. To the extent that the allegations contained in paragraph 1 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  With 

respect to the remainder of the allegations in paragraph 1, the Attorney General 

lacks sufficient knowledge or information to form a belief as to the truth of the 

allegations, and on that basis denies the allegations of paragraph 1.  Except as 

specifically admitted, the Attorney General denies the allegations of paragraph 1. 

2. To the extent that the allegations contained in paragraph 2 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General further admits that large-capacity magazines, as defined by 

California law, see Cal. Penal Code § 16740, are a threat to public safety.  The 

Attorney General denies the remainder of the allegations in paragraph 2.  Except as 

specifically admitted, the Attorney General denies the allegations of paragraph 2. 

3. To the extent that the allegations contained in paragraph 3 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General further admits that each judicial opinion referenced in 

paragraph 3 speaks for itself.  The Attorney General denies the remainder of the 

allegations in paragraph 3.  Except as specifically admitted, the Attorney General 

denies the allegations of paragraph 3. 

4. To the extent that the allegations contained in paragraph 4 are legal 

conclusions, no answer is required.  To the extent they may be deemed allegations 

of fact, the Attorney General denies the allegations of paragraph 4. 

5. To the extent that the allegations contained in paragraph 5 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  To the 
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extent they may be deemed allegations of fact, the Attorney General denies the 

allegations of paragraph 5. 

6. Paragraph 6 sets forth a description of the relief sought by Plaintiffs.  The 

Attorney General denies that Plaintiffs are entitled to such relief.  The Attorney 

General denies the remaining allegations of paragraph 6. 

7. The Attorney General admits that this Court has jurisdiction.  The 

Attorney General denies the remaining allegations of paragraph 7. 

8. The Attorney General admits that Plaintiffs seek declaratory and 

injunctive relief, as well as attorneys’ fees.  The Attorney General further admits 

that each statute referenced in paragraph 8 speaks for itself.  Except as specifically 

admitted, the Attorney General denies the allegations of paragraph 8. 

9. The Attorney General admits the allegations of paragraph 9. 

10. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 10, and on that basis denies 

the allegations of paragraph 10.   

11. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 11, and on that basis denies 

the allegations of paragraph 11.   

12. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 12, and on that basis denies 

the allegations of paragraph 12.   

13. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 13, and on that basis denies 

the allegations of paragraph 13.   

14. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 14, and on that basis denies 

the allegations of paragraph 14.   
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15. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 15, and on that basis denies 

the allegations of paragraph 15.   

16. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 16, and on that basis denies 

the allegations of paragraph 16.   

17. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 17, and on that basis denies 

the allegations of paragraph 17.   

18. To the extent that the allegations contained in paragraph 18 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  To the 

extent that they are allegations of fact, the Attorney General lacks sufficient 

knowledge or information to form a belief as to the truth of the allegations in 

paragraph 18, and on that basis denies the allegations of paragraph 18. 

19. To the extent that the allegations contained in paragraph 19 are legal 

conclusions, no answer is required.  The Attorney General admits that he is the 

Attorney General of California and the chief law officer of the State.  The Attorney 

General admits that article V, section 13 of the California Constitution speaks for 

itself.  Except as specifically admitted, the Attorney General denies the allegations 

of paragraph 19. 

20. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 20, and on that basis denies 

the allegations of paragraph 20.   

21. The Attorney General admits that he is the chief law officer of the State, 

and as such, is charged with upholding and enforcing the laws of the State.  The 

Attorney General denies the remaining allegations of paragraph 21. 

22. The Attorney General denies the allegations of paragraph 22.   

Case 3:17-cv-01017-BEN-JLB   Document 25   Filed 06/12/17   PageID.4101   Page 4 of 14

ER001932

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 168 of 214



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 5  
Answer (17-cv-1017-BEN-JLB) 

 

23. To the extent that the allegations contained in paragraph 23 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the Second Amendment speaks for itself.  Except as 

specifically admitted, the Attorney General denies the allegations of paragraph 23. 

24. To the extent that the allegations contained in paragraph 24 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that each judicial opinion referenced in paragraph 24 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 24. 

25. To the extent that the allegations contained in paragraph 25 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  

Attorney General admits that each judicial opinion referenced in paragraph 25 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 25. 

26. To the extent that the allegations contained in paragraph 26 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  

Attorney General admits that each constitutional provision and judicial opinion 

referenced in paragraph 26 speaks for itself.  Except as specifically admitted, the 

Attorney General denies the allegations of paragraph 26. 

27. To the extent that the allegations contained in paragraph 27 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the Takings Clause of the Fifth Amendment speaks 

for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 27. 

28. To the extent that the allegations contained in paragraph 28 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the judicial opinion referenced in paragraph 28 speaks 
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for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 28. 

29. To the extent that the allegations contained in paragraph 29 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  

Attorney General admits that each judicial opinion referenced in paragraph 29 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 29. 

30. To the extent that the allegations contained in paragraph 30 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the judicial opinion referenced in paragraph 30 speaks 

for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 30. 

31. To the extent that the allegations contained in paragraph 31 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the Due Process Clause of the Fourteenth Amendment 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 31. 

32. To the extent that the allegations contained in paragraph 32 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  

Attorney General admits that each judicial opinion referenced in paragraph 32 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 32. 

33. To the extent that the allegations contained in paragraph 33 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  

Attorney General admits that each judicial opinion referenced in paragraph 33 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 33. 
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34. To the extent that the allegations contained in paragraph 34 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the judicial opinion referenced in paragraph 34 speaks 

for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 34. 

35. The Attorney General admits that a magazine is a container that holds 

and feeds rounds of ammunition to a firearm.  Except as specifically admitted, the 

Attorney General denies the allegations of paragraph 35. 

36. The Attorney General admits that magazines may be fixed or detachable.  

The Attorney General lacks sufficient knowledge or information to form a belief as 

to the truth of the remainder of the allegations in paragraph 36, and on that basis 

denies the allegations of paragraph 36.  Except as specifically admitted, the 

Attorney General denies the allegations of paragraph 36. 

37. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 37, and on that basis denies 

the allegations of paragraph 37.   

38. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 38, and on that basis denies 

the allegations of paragraph 38.   

39. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 39, and on that basis denies 

the allegations of paragraph 39.   

40. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 40, and on that basis denies 

the allegations of paragraph 40.   

41. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 41, and on that basis denies 

the allegations of paragraph 41.   
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42. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 42, and on that basis denies 

the allegations of paragraph 42.   

43. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 43, and on that basis denies 

the allegations of paragraph 43.   

44. The Attorney General lacks sufficient knowledge or information to form 

a belief as to the truth of the allegations in paragraph 44, and on that basis denies 

the allegations of paragraph 44.   

45. The Attorney General admits that California law speaks for itself.  The 

Attorney General lacks sufficient knowledge or information to form a belief as to 

the truth of the remainder of the allegations in paragraph 45, and on that basis 

denies the allegations of paragraph 45.  Except as specifically admitted, the 

Attorney General denies the allegations of paragraph 45. 

46. To the extent that the allegations contained in paragraph 46 are legal 

conclusions, no answer is required.  The Attorney General admits that a number of 

jurisdictions have laws prohibiting large-capacity magazines.  The Attorney 

General admits that each statute referenced in paragraph 46 and footnote 7 speaks 

for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 46. 

47. To the extent that the allegations contained in paragraph 47 are Plaintiffs’ 

characterization of their case, no answer is required.  The Attorney General lacks 

sufficient knowledge or information to form a belief as to the truth of the 

allegations in paragraph 47, and on that basis denies the allegations of paragraph 

47.   

48. The Attorney General admits that Senate Bill 23, Senate Bill 1080, and 

California Penal Code sections 16740 and 32310 speak for themselves.  Except as 

specifically admitted, the Attorney General denies the allegations of paragraph 48. 
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49. The Attorney General admits that Senate Bill 23 speaks for itself.  Except 

as specifically admitted, the Attorney General denies the allegations of paragraph 

49. 

50. The Attorney General admits that in July 2016, the California Legislature 

passed and the Governor signed Senate Bill 1446 into law.  The Attorney General 

further admits that in November 2016, California voters approved Proposition 63.  

The Attorney General admits that Senate Bill 1446, Proposition 63, and California 

Penal Code section 32310 speak for themselves.  Except as specifically admitted, 

the Attorney General denies the allegations of paragraph 50. 

51. The Attorney General admits that California Penal Code section 32310 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 51.   

52. The Attorney General admits that California Penal Code section 32310 

speaks for itself.  Except as specifically admitted, the Attorney General denies the 

allegations of paragraph 52.   

53. The Attorney General admits that each section of the California Penal 

referenced in paragraph 53 speaks for itself.  Except as specifically admitted, the 

Attorney General denies the allegations of paragraph 53.   

54. To the extent that the allegations contained in paragraph 54 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General further admits that each judicial opinion referenced in 

paragraph 54 speaks for itself.  The Attorney General denies the remainder of the 

allegations in paragraph 54.  Except as specifically admitted, the Attorney General 

denies the allegations of paragraph 54. 

55. To the extent that the allegations contained in paragraph 55 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 55.   

Case 3:17-cv-01017-BEN-JLB   Document 25   Filed 06/12/17   PageID.4106   Page 9 of 14

ER001937

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 173 of 214



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 10  
Answer (17-cv-1017-BEN-JLB) 

 

56. To the extent that the allegations contained in paragraph 56 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General denies the remainder of the allegations in paragraph 56.  

Except as specifically admitted, the Attorney General denies the allegations of 

paragraph 56. 

57. To the extent that the allegations contained in paragraph 57 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 57. 

58. To the extent that the allegations contained in paragraph 58 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 58. 

59. To the extent that the allegations contained in paragraph 59 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that the Due Process Clause of the Fourteenth Amendment 

speaks for itself.  The Attorney General further admits that each judicial opinion 

referenced in paragraph 59 speaks for itself.  Except as specifically admitted, the 

Attorney General denies the allegations of paragraph 59. 

60. To the extent that the allegations contained in paragraph 60 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 60. 

61. To the extent that the allegations contained in paragraph 61 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 61. 

62. To the extent that the allegations contained in paragraph 62 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 62. 
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63. To the extent that the allegations contained in paragraph 63 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General denies the allegations of paragraph 63. 

64. The Attorney General incorporates and reasserts each and every response 

contained in the foregoing paragraphs of this Answer, as though fully set forth 

herein. 

65. To the extent that the allegations contained in paragraph 65 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General denies the remainder of the allegations in paragraph 65.  

Except as specifically admitted, the Attorney General denies the allegations of 

paragraph 65. 

66. The Attorney General denies the allegations of paragraph 66. 

67. The Attorney General denies the allegations of paragraph 67. 

68. To the extent that the allegations contained in paragraph 68 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General denies the remainder of the allegations in paragraph 68.  

Except as specifically admitted, the Attorney General denies the allegations of 

paragraph 68. 

69. The Attorney General denies the allegations of paragraph 69. 

70. The Attorney General incorporates and reasserts each and every response 

contained in the foregoing paragraphs of this Answer, as though fully set forth 

herein. 

71. To the extent that the allegations contained in paragraph 71 are Plaintiffs’ 

characterization of their case and conclusions of law, no answer is required.  The 

Attorney General admits that California Penal Code section 32310 speaks for itself.  

The Attorney General denies the remainder of the allegations in paragraph 71.  
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Except as specifically admitted, the Attorney General denies the allegations of 

paragraph 71. 

72. The Attorney General denies the allegations of paragraph 72. 

73. The Attorney General denies the allegations of paragraph 73.  

74. The Attorney General incorporates and reasserts each and every response 

contained in the foregoing paragraphs of this Answer, as though fully set forth 

herein.   

75. The Attorney General admits that the Dupe Process Clause and each 

judicial opinion referenced in paragraph 75 speaks for itself.  The Attorney General 

denies the remainder of the allegations in paragraph 75.  Except as specifically 

admitted, the Attorney General denies the allegations of paragraph 75. 

76. The Attorney General denies the allegations of paragraph 76. 

The Attorney General denies that Plaintiffs are entitled to the relief set forth in 

the Prayer for Relief immediately following paragraph 76, or to any relief 

whatsoever.  To the extent that the Prayer for Relief states any allegations, the 

Attorney General denies them.   

FIRST AFFIRMATIVE DEFENSE 

 The Complaint, and the claims for relief alleged therein, fails to state facts 

sufficient to constitute a cause of action. 

SECOND AFFIRMATIVE DEFENSE 

 Plaintiff’s claims in this action are barred in that they do not have standing to 

bring them. 

THIRD AFFIRMATIVE DEFENSE 

 The Complaint, and each cause of action therein, is improper as Plaintiffs have  

an adequate remedy at law. 

FOURTH AFFIRMATIVE DEFENSE 
The Complaint, and every cause of action therein, is barred by the equitable 

doctrines of estoppel, laches, unclean hands, and/or waiver. 
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FIFTH AFFIRMATIVE DEFENSE 
To the extent that the Attorney General has undertaken any conduct with 

regard to the subjects and events underlying Plaintiffs’ Complaint, such conduct 

was, at all times material thereto, undertaken in good faith and in reasonable 

reliance on existing law. 

SIXTH AFFIRMATIVE DEFENSE 
The Attorney General has not knowingly or intentionally waived any 

applicable affirmative defense.  The Attorney General reserves the right to assert 

and rely upon other such defenses as may become available or apparent during 

discovery proceedings or as may be raised or asserted by others in this case, and to 

amend the Answer and/or affirmative defenses accordingly.  The Attorney General 

further reserves the right to amend the Answer to delete affirmative defenses that he 

determines are not applicable after subsequent discovery. 

 

WHEREFORE, Defendant prays that: 

1. Plaintiffs take nothing by reason of the Complaint; 

2. Judgment be entered in favor of Defendant; 

3. Defendant be awarded costs incurred in defending this action; and 

4. Defendant be awarded such further relief that the Court may deem just 

and proper. 
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Dated:  June 12, 2017 
 

Respectfully submitted, 

XAVIER BECERRA 
Attorney General of California 
TAMAR PACHTER 
Supervising Deputy Attorney General 
NELSON R. RICHARDS 
ANTHONY P. O’BRIEN 
Deputy Attorneys General 
 
/s/ Alexandra Robert Gordon 
ALEXANDRA ROBERT GORDON 
Deputy Attorney General 
Attorneys for Defendant  
Attorney General Xavier Becerra 
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C.D. Michel – SBN 144258 
Sean A. Brady – SBN 262007 
Anna M. Barvir – SBN 268728 
Matthew D. Cubeiro – SBN 291519 
MICHEL & ASSOCIATES, P.C. 
180 E. Ocean Boulevard, Suite 200 
Long Beach, CA 90802 
Telephone: (562) 216-4444 
Facsimile: (562) 216-4445 
Email: cmichel@michellawyers.com  

Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 
VIRGINIA DUNCAN, RICHARD 
LEWIS, PATRICK LOVETTE, DAVID 
MARGUGLIO, CHRISTOPHER 
WADDELL, and CALIFORNIA RIFLE 
& PISTOL ASSOCIATION, 
INCORPORATED, a California 
corporation,

Plaintiffs,

v.

XAVIER BECERRA, in his official 
capacity as Attorney General of the State 
of California; and DOES 1-10, 

Defendants.

Case No.: 

COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

'17CV1017 JLBBEN
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Plaintiffs Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio, 

Christopher Waddell, and California Rifle & Pistol Association, Incorporated, through 

their counsel, bring this action against Defendant Attorney General Xavier Becerra, in his 

official capacity, and make the following allegations.

INTRODUCTION

1. Millions of law-abiding Americans own firearms equipped with magazines 

capable of holding more than ten rounds of ammunition.1 There is nothing unusual or 

novel about this technology. Indeed, many of the nation’s best-selling handguns and rifles 

come standard with magazines that can hold more than ten rounds, and firearms 

equipped with such magazines are safely possessed by law-abiding citizens in the vast 

majority of states. The reason for the popularity of these magazines is straightforward: In 

a confrontation with a violent attacker, having enough ammunition can be the difference 

between life and death. 

2. Although magazines capable of holding more than ten rounds have existed and 

been in common use for more than a century, California banned their manufacture, sale, 

import, or transfer effective January 1, 2000. In the state’s view, these standard-issue 

magazines are actually “large-capacity magazines” that threaten public safety.2  Last year, 

the state took the additional and extreme step of banning the mere possession of 

magazines over ten rounds. Under the revised law, California Penal Code section 32310 

(“Section 32310”), owners of such magazines who want to keep the property they 

lawfully acquired and have used only for lawful purposes may no longer continue to do 

1  A firearm “magazine” is a device that holds ammunition cartridges or shells, and 
(along with other parts of the firearm) it feeds the ammunition into the chamber for firing. 
Sporting Arms & Ammunition Mfrs.’ Inst. (SAAMI), Glossary Results–M (2009),
http://saami.org/glossary/display.cfm?letter=M.

2  Defined as “any ammunition feeding device with the capacity to accept more 
than 10 rounds,” but not including a feeding device that has been permanently altered so 
that it cannot accommodate more than 10 rounds, a .22 caliber tube ammunition feeding 
device, or a tubular magazine that is contained in a lever-action firearm. Cal. Penal Code 
§ 16740.
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so.

3. Section 32310 violates multiple constitutional provisions. First, it 

impermissibly burdens Plaintiffs’ Second Amendment rights. The Second Amendment 

protects the right to keep and bear arms “typically possessed by law-abiding citizens for 

lawful purposes,” District of Columbia v. Heller, 554 U.S. 570, 624-25 (2008), including 

the ammunition and magazines necessary to make them effective, see Jackson v. City and 

County of San Francisco, 746 F.3d 953, 967-68 (9th Cir. 2014); Fyock v. Sunnyvale, 779 

F.3d 991, 998 (9th Cir. 2015). Because the magazines California has prohibited are “in 

common use . . . for lawful purposes like self-defense,” the prohibition “cannot stand.”  

Heller, 554 U.S. at 624, 636. 

4. Section 32310 also violates the Takings Clause. By banning possession—in

addition to sales and use—of magazines that were lawfully acquired and are presently 

lawfully possessed, Section 32310 constitutes a physical appropriation of property 

without just compensation that is per se unconstitutional. See Horne v. Dep’t of Agric., -- 

U.S. --, 135 S. Ct. 2419, 2427 (2015). 

5. Finally, Section 32310 violates the Due Process Clause. Banning magazines 

over ten rounds is no more likely to reduce criminal abuse of guns than banning high 

horsepower engines is likely to reduce criminal abuse of automobiles. To the contrary, 

the only thing the ban ensures is that a criminal unlawfully carrying a firearm with a 

magazine over ten rounds will have a (potentially devastating) advantage over his law-

abiding victim. And Section 32310 raises particularly acute due process concerns because 

it criminalizes the continued possession of magazines that were lawful when acquired. 

See Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 541 (2005); id. at 548-49 (Kennedy, J., 

concurring).

6. Desiring to acquire, possess, use, and/or transfer these constitutionally protected 

firearm magazines for lawful purposes including self-defense, but justifiably fearing 

prosecution if they do, Plaintiffs respectfully request that this Court: (1) declare that 

California Penal Code section 32310 infringes Plaintiffs’ constitutional rights; and (2) 
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permanently enjoin Defendants from enforcing section 32310 to the extent it prevents 

law-abiding Californians, like Plaintiffs, from acquiring, possessing, using, or 

transferring constitutionally protected arms. 

JURISDICTION AND VENUE 

7. The Court has original jurisdiction of this civil action under 28 U.S.C. § 1331, 

because the action arises under the Constitution and laws of the United States, thus 

raising federal questions. The Court also has jurisdiction under 28 U.S.C. § 1343(a)(3) 

and 42 U.S.C. § 1983 since this action seeks to redress the deprivation, under color of the 

laws, statutes, ordinances, regulations, customs and usages of the State of California and 

political subdivisions thereof, of rights, privileges or immunities secured by the United 

States Constitution and by Acts of Congress.

8. Plaintiffs’ claims for declaratory and injunctive relief are authorized by 28 

U.S.C. §§ 2201 and 2202, respectively, and their claim for attorneys’ fees is authorized 

by 42 U.S.C. § 1988. 

9. Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2), because a 

substantial part of the events or omissions giving rise to Plaintiffs’ claims occurred in this 

district.  

PARTIES 

[Plaintiffs]

10. Plaintiff Virginia Duncan is a resident of San Diego County, California, and a 

law-abiding citizen of the United States. Plaintiff Duncan does not currently own a 

magazine prohibited by Section 32310, but she seeks to acquire such a magazine to keep 

in her home for self-defense and other lawful purposes. But for California’s restrictions 

on magazines over ten rounds and her reasonable fear of criminal prosecution for 

violating them, Plaintiff Duncan would immediately acquire and continuously possess a 

magazine over ten rounds within California for lawful purposes, including in-home self-

defense.

11. Plaintiff David Marguglio is a resident of San Diego County, California, and a 
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law-abiding citizen of the United States. Plaintiff Marguglio does not currently own a 

magazine prohibited by Section 32310, but he seeks to acquire such a magazine to keep 

in his home for self-defense and other lawful purposes. But for California’s restrictions 

on magazines over ten rounds and his reasonable fear of criminal prosecution for 

violating them, Plaintiff Marguglio would immediately acquire and continuously possess 

a magazine over ten rounds within California for lawful purposes, including in-home 

self-defense.

12. Plaintiff Christopher Waddell is a resident of San Diego County, California, and 

a law-abiding citizen of the United States. Plaintiff Waddell does not currently own a 

magazine prohibited by Section 32310, but he seeks to acquire such a magazine to keep 

in his home for self-defense and other lawful purposes. But for California’s restrictions 

on magazines over ten rounds and his reasonable fear of criminal prosecution for 

violating them, Plaintiff Waddell would immediately acquire and continuously possess a 

magazine over ten rounds and a firearm capable of accepting such a magazine within 

California for lawful purposes, including in-home self-defense. 

13. Plaintiff Richard Lewis is a resident of San Diego County, California, a law-

abiding citizen of the United States, and an honorably discharged 22-year veteran of the 

United States Marine Corps. Plaintiff Lewis currently owns magazines capable of holding 

more than 10 rounds, items that he has lawfully possessed for over 20 years. He is not 

exempt from California laws barring the acquisition, possession, and/or transfer of 

magazines over ten rounds. Plaintiff Lewis seeks to continue possessing his lawfully 

owned property, acquire additional magazines capable of holding more than 10 rounds, 

and devise or transfer his lawfully owned property to his offspring. But for California’s 

restrictions on magazines over ten rounds and his reasonable fear of criminal prosecution 

for violating them, Plaintiff Lewis would continue to possess his lawfully owned 

magazines over ten rounds, immediately acquire additional such magazines, and devise 

or transfer them to his offspring. 

14. Plaintiff Patrick Lovette is a resident of San Diego County, California, a law-
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abiding citizen of the United States, and an honorably retired 22-year veteran of the 

United States Navy. He intends to relocate to Arizona in August 2017. Plaintiff Lovette 

currently owns magazines capable of holding more than 10 rounds, items that he has 

lawfully possessed for over 20 years. He is not exempt from California laws barring the 

acquisition, possession, and/or transfer of magazines over ten rounds. Plaintiff Lovette 

seeks to continue to possess his lawfully owned property, acquire additional magazines 

over 10 rounds, and devise or transfer his lawfully owned property to his offspring. Once 

he relocates to Arizona, Mr. Lovette also intends to visit California with his firearm and a 

magazine over ten rounds for self-defense. But for California’s restrictions on magazines 

over ten rounds and his reasonable fear of criminal prosecution for violating them, 

Plaintiff Lovette would continue to possess his lawfully owned magazines over ten 

rounds, immediately acquire additional such magazines, travel between California and 

Arizona with those magazines, and devise or transfer them to his offspring. 

15. Each of the individual Plaintiffs identified above seeks to keep, acquire, 

possess, and/or transfer magazines capable of holding more than 10 rounds for lawful 

purposes, including in-home self-defense, as is their right under the Second Amendment 

to the United States Constitution. Each of the individual Plaintiffs identified above is 

eligible under the laws of the United States and of the State of California to receive and 

possess firearms. 

16. Plaintiff California Rifle & Pistol Association, Incorporated (“CRPA”), is a 

nonprofit membership and donor-support organization qualified as tax-exempt under 26 

U.S.C. § 501(c)(4) with its headquarters in the City of Fullerton, in Orange County, 

California. Founded in 1875, CRPA seeks to defend the civil rights of all law-abiding 

individuals, including the fundamental right to acquire and possess commonly owned 

firearm magazines. 

17. CRPA regularly provides guidance to California gun owners regarding their 

legal rights and responsibilities. In addition, CRPA is dedicated to promoting the 

shooting sports and providing education, training, and organized competition for adult 
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and junior shooters. CRPA members include law enforcement officers, prosecutors, 

professionals, firearm experts, and the public. 

18.  In this suit, CRPA represents the interests of the tens of thousands of its 

members who reside in the state of California, including in San Diego County, and who 

are too numerous to conveniently bring this action individually. Specifically, CRPA 

represents the interests of those who are affected by California’s restriction on magazines 

capable of holding more than 10 rounds. In addition to their standing as citizens and 

taxpayers, those members’ interest includes their wish to exercise their constitutionally 

protected right to keep and bear arms without being subjected to criminal prosecution, 

and to continue to lawfully possess property that they lawfully obtained. But for 

California’s restrictions on magazines over ten rounds and their reasonable fear of 

prosecution for violating them, CRPA members would seek to acquire, keep, possess 

and/or transfer such magazines for in-home self-defense and other lawful purposes.

[Defendants]

19. Defendant Xavier Becerra is the Attorney General of California. He is the chief 

law enforcement officer of California. Defendant Becerra is charged by Article V, 

Section 13 of the California Constitution with the duty to see that the laws of California 

are uniformly and adequately enforced. Defendant Becerra also has direct supervision 

over every district attorney and sheriff in all matters pertaining to the duties of their 

respective officers. Defendant Becerra’s duties also include informing the public, local 

prosecutors, and law enforcement regarding the meaning of the laws of California, 

including restrictions on certain magazines classified as “large-capacity magazines.” He 

is sued in his official capacity. 

20. The true names or capacities—whether individual, corporate, associate, or 

otherwise—of the Defendants named herein as Does 1-10, are presently unknown to 

Plaintiffs, and are therefore sued by these fictitious names. Plaintiffs pray for leave to 

amend this Complaint to show the true names or capacities of these Defendants if and 

when they have been determined. 
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21. Defendants Becerra and Does 1-10 are responsible for formulating, executing, 

and administering California’s restrictions on magazines capable of holding more than 10 

rounds at issue in this lawsuit, and they are in fact presently enforcing them. 

22. Defendants enforce California restrictions on magazines capable of holding 

more than 10 rounds against Plaintiffs and other California citizens under color of state 

law within the meaning of 42 U.S.C. § 1983. 

GENERAL ALLEGATIONS 

[Right to Keep and Bear Arms] 

23. The Second Amendment to the United States Constitution declares that “the 

right of the people to keep and bear arms shall not be infringed.” U.S. CONST. amend. II. 

24. The United States Supreme Court has concluded that “[s]elf-defense is a basic 

right, recognized by many legal systems from ancient times to the present day, and . . . 

individual self-defense is ‘the central component’ of the Second Amendment right.” 

McDonald v. City of Chicago, 561 U.S. 742, 767 (2010) (quoting Heller, 554 U.S. at 

628). The Court has held that “a prohibition of an entire class of ‘arms’ that is 

overwhelmingly chosen by American society” is unconstitutional, especially when that 

prohibition extends “to the home, where the need for defense of self, family, and property 

is most acute.” Heller, 554 U.S. at 628.

25. The “arms” protected by the Second Amendment are those “typically possessed 

by law-abiding citizens for lawful purposes” today. See, e.g., id. at 624-25; see also 

Caetano v. Massachusetts, -- U.S. --, 136 S. Ct. 1027, 1027-28 (2016). The Second 

Amendment’s protection also includes the ammunition and magazines necessary to 

meaningfully keep and bear arms for self-defense. See Jackson, 746 F.3d at 967-68; 

Fyock, 779 F.3d at 998. As such, the Second Amendment protects magazines and the 

firearms equipped with them that are in common use for lawful purposes. 

26. The Supreme Court has also held that the Second Amendment right to keep and 

bear arms is incorporated into the Due Process Clause of the Fourteenth Amendment and 

may not be infringed by state and local governments. McDonald, 561 U.S. at 750.
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[Takings Clause] 

27. The Takings Clause of the Fifth Amendment provides “nor shall private 

property be taken for public use, without just compensation.” U.S. Const. amend. V. The 

Takings Clause applies against the states through the Fourteenth Amendment. See Lingle,

544 U.S. at 536. 

28. The Takings Clause protects against two kinds of governmental takings: “a 

restriction on the use of property,” which is known as a “regulatory taking,” and a direct 

“physical appropriation” of “an interest in property.” Horne, 135 S. Ct. at 2425, 2427. 

29. “When the government physically takes possession of an interest in property for 

some public purpose, it has a categorical duty to compensate the former owner.” Tahoe-

Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 322 (2002). 

That rule applies to takings of both real and personal property. See Horne, 135 S. Ct. at 

2427.  

30. A regulation that “goes too far”—for example, by depriving a property owner 

of economically beneficial use or otherwise “interfer[ing] with legitimate property 

interests”—also requires just compensation. Lingle, 544 U.S. at 537-39. 

[Due Process Clause] 

31. The Due Process Clause of the Fourteenth Amendment provides that “No state 

shall … deprive any person of life, liberty, or property, without due process of law.”  U.S. 

Const. amend. XIV.

32. “The touchstone of due process is protection of the individual against arbitrary 

action of government.” Wolff v. McDonnell, 418 U.S. 539, 558 (1974); see also, Cty. of 

Sacramento v. Lewis, 523 U.S. 833, 845 (1998) (collecting cases). Thus, a statute that 

deprives an individual of life, liberty, or property without furthering “any legitimate 

governmental objective” violates the Due Process Clause. Lingle, 544 U.S. at 542. 

33. Legislation that changes the law retroactively—making conduct that was legal 

when undertaken illegal—is especially likely to run afoul of the Due Process Clause. See

Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 16-17 (1976); E. Enterprs. v. Apfel, 524 

Case 3:17-cv-01017-BEN-JLB   Document 1   Filed 05/17/17   PageID.9   Page 9 of 22

ER001951

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 187 of 214



10
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

U.S. 498, 547-550 (1998) (Kennedy, J., concurring in part and dissenting in part). “If 

retroactive laws change the legal consequences of transactions long closed, the change 

can destroy the reasonable certainty and security which are the very objects of property 

ownership. Consequently, due process protection for property must be understood to 

incorporate our settled tradition against retroactive laws of great severity.” E. Enterprs.,

524 U.S. at 548-49. 

34. A law that deprives an owner of private property without a permissible 

justification violates the Due Process Clause regardless of whether it also violates the 

Takings Clause. See Lingle, 544 U.S. at 541-42; id. at 548-49 (Kennedy, J., concurring). 

[The Restricted Items and Their Uses] 

35. A firearm magazine is a device that stores ammunition, and it is a critical part 

of delivering a loaded cartridge to the firing chamber of a rifle, pistol, or shotgun for 

discharge of a projectile (bullet or shot). 

36. Magazines can be either fixed to (“integral”) or detachable from a firearm. 

Removal of fixed magazines requires disassembly of the firearm. Once a fixed magazine 

is removed from a firearm, the firearm lacks a structure to store ammunition, rendering 

the firearm unable to accept ammunition for firing, unless manually loaded into the 

chamber one round at a time after each discharge.

37. On the other hand, detachable magazines are designed to be routinely removed 

from and reinserted into a firearm.3 Removal generally requires a shooter to use a finger 

on the shooter’s dominant hand to press a button or push a lever that releases the 

magazine from the cavity into which it is inserted to feed ammunition into the firearm’s 

chamber for firing. Once a detachable magazine is removed, the firearm is unable to 

3 “Detachable magazine” means, in relevant part, “any ammunition feeding device 
that can be removed readily from the firearm with neither disassembly of the firearm 
action nor use of a tool being required.” Cal. Code Regs. tit. 11, § 5469(a). They 
generally consist of four parts—a follower, a spring, the magazine-body, and a floor 
plate—but can vary between three and five parts. See Ex. A (image of a disassembled 
detachable magazine in five parts).
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accept ammunition for firing, unless manually loaded into the chamber one round at a 

time after each discharge.4

38. Originally, firearms only had “fixed” magazines.5 The modern detachable 

magazine was given form in 1879 with the introduction of the Remington-Lee bolt-action 

rifle, and detachable magazines have been in common use ever since. Frank M. Sellers, 

Sharps Firearms (1978). 

39. Detachable magazines offer several advantages beyond ease of reloading the 

firearm. Most important to self-defense, including in the home, detachable magazines 

allow for quick loading. This is especially beneficial if the gun is stored in an unloaded 

condition.

40. The detachable magazine is also useful if the firearm “jams.” A “jam” is the 

failure of an expended cartridge case to eject or the failure of a loaded cartridge to enter 

the chamber properly. The proper procedure for clearing a “jam” usually involves first 

removing the magazine. If the magazine is fixed, clearing the “jam” can be more difficult 

(and dangerous) because the next round in the magazine is trying to feed into the 

chamber and the user does not have the option, as there would be with a detachable 

magazine, of removing the magazine from below to stop that pressure. 

41. Even outside a “jam” situation, detachable magazines offer safety advantages. 

Many fixed magazines require that the cartridges be cycled through the loading process 

for unloading. That creates many more opportunities for an accidental discharge—

opportunities that are exacerbated when unloading must occur in a vehicle, in darkness, 

4  This may not even be an option for some firearm models, e.g., ones with 
magazine disconnect safety.

5  Examples are the Lewis & Clark’s Girandoni rifle (20-round capacity) and the 
Henry lever action rifle used in America’s civil war (15-round capacity). Silvio Calabi, 
Steve Helsley & Roger Sanger, The Gun Book for Boys (2012). 
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or in a crowded location.6

42. Detachable magazines are a convenient and safe way to store and transport 

ammunition. And if mud or dirt gets into the magazine, it is often much easier to clean or 

replace a detachable magazine.

43. Finally, pre-loaded detachable magazines allow shooters to conveniently share 

ammunition while practicing—if they have similar firearms—or to safely reload while 

waiting one’s turn to shoot, since the magazine is outside of the firearm while reloading 

takes place.

44. Firearm users have had the choice of magazine types and capacity for over 130 

years. What they select is based on their respective need. For generations, Americans 

have overwhelmingly chosen detachable magazines.  

45. While California does not prohibit all detachable magazines—allowing for 

those with a capacity of ten rounds or less—it does prohibit the sizes of magazines that 

are most popular among the American public. Indeed, detachable magazines capable of 

holding more than ten rounds come standard with countless handgun and rifle models 

throughout the country. And law-abiding Americans own such magazines by the tens of 

millions.  

46. Detachable magazines capable of holding more than ten rounds are so common 

that only seven states and the District of Columbia place any restrictions on them. Not 

only are all those restrictions of recent vintage, they differ as to what capacity is 

acceptable and for what types of firearms magazine-capacity should be restricted.7

6  For instance, the Evans rifle with its 34-round integral capacity would involve 
cycling the action 34 times to completely unload it. 

7  Colorado (Colo. Rev. Stat. Ann. § 18-12-302) (15-round capacity maximum);
Connecticut (Conn. Gen. Stat. Ann. § 53-202w) (10-round capacity maximum); District 
of Columbia (D.C. Code Ann. § 7-2506.01) (10-round capacity maximum); Hawaii 
(Haw. Rev. Stat. Ann. § 134-8(c)) (10-round capacity maximum for handguns only); 
Maryland (Md. Code Ann., Crim. Law § 4-305(b)) (10-round capacity maximum); 
Massachusetts (Mass. Gen. Laws Ann. ch. 140, § 131M) (10-round capacity maximum); 
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47. There is little dispute that magazines having a capacity over 10 rounds are 

popular for self-defense purposes. The grip of a handgun is sized to the common human 

hand. If enough space exists inside the grip for detachable magazines capable of holding 

more than 10 rounds—as is true for most commonly sold handguns and rifles—it makes 

sense, from a self-defense perspective, to take advantage of that space by accommodating 

as much ammunition as possible. Each available round is an additional opportunity to end 

a threat. That is precisely why millions of Americans choose magazines over ten rounds 

for self-defense, including in the home. 

[California’s Ban on Magazines Over Ten Rounds]

48. In 1999, the California legislature enacted Senate Bill 23 (“SB 23”), making it a 

crime, beginning January 1, 2000, to manufacture, import, sell, or transfer any “large-

capacity magazine” in the state of California. S. B. 23, 1999-2000 Reg. Sess. (Cal. 1999) 

(codified at Cal. Penal Code § 32310 [formerly Cal. Penal Code § 12020(a)(2)]).8 SB 23 

defined “large-capacity magazine” as “any ammunition feeding device with the capacity 

to accept more than 10 rounds,” but not including feeding devices that have been 

permanently altered to accommodate no more than 10 rounds or any .22 caliber tube 

ammunition feeding device. Cal. Penal Code § 16740 (formerly Cal. Penal Code § 

12020(c)(25)). 

49. As originally enacted, California’s restriction did not include “possession” as 

one of the prohibited activities relating to magazines over ten rounds. This meant that 

individuals who lawfully possessed such magazines prior to the enactment of SB 23 did 

not have to dispose of them. 

New Jersey (N.J. Stat. Ann. § 2C:39-9(h)); (10-round capacity maximum); and New 
York (N.Y. Penal Law § 265.02(8)) (10-round capacity maximum). 

8   In 2010, California enacted Senate Bill 1080 (“SB 1080”), which reorganized 
the Penal Code sections relating to firearms “without substantive change.” S. B. 1080, 
2009-2010 Reg. Sess. (Cal. 2010). Penal Code section 12020(a)(2) thus became Penal 
Code section 32310. 
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50. In July 2016, however, the California legislature passed and the Governor 

signed Senate Bill 1446 (“SB 1446”), amending Section 32310 to also prohibit the mere 

possession of magazines capable of holding more than 10 rounds. S. B. 1446, 2015-2016 

Reg. Sess. (Cal. 2016). On November 8, 2016, California voters approved Proposition 63, 

which made effectively the same amendment as SB 1446 did to Section 32310, 

prohibiting (again) the possession of magazines capable of holding more than 10 rounds.9

51. Under either version of the recently amended Section 32310, any person in 

lawful possession of a magazine capable of holding more than ten rounds has until July 1, 

2017, to: (1) remove it from the state; (2) sell it to a licensed firearms dealer; or (3) 

surrender it to law enforcement.  

52. Penalties for violating Section 32310 range from an infraction punishable by a 

fine of up to $100 to a felony punishable by a fine and/or imprisonment. 

53. California law identifies several exceptions to the ammunition magazine 

restrictions, including but not limited to possession by military and possession by law 

enforcement while acting “in the course and scope of their duties.” See Cal. Penal Code 

§§ 32400-32450. None of the listed exceptions to Section 32310’s magazine ban applies 

to the acquisition, making, and possession of magazines capable of holding more than ten 

rounds by law-abiding citizens, including Plaintiffs, for self-defense. 

[Violation of Plaintiffs’ Right to Keep and Bear Arms]

54. Section 32310 prohibits magazines that come standard with or are commonly 

used in firearms that are “typically possessed by law-abiding citizens for lawful 

9  While laws passed by way of voter initiative generally supersede those made via 
legislation, Cal. Const. art. 2, § 10(c), Proposition 63 provides that its provisions may be 
amended “by a vote of 55 percent of the members of each house of the Legislature and 
signed by the Governor so long as such amendments are consistent with and further [its] 
intent . . ..” SB 1446 was passed by such a majority, but before the people voted to adopt 
Proposition 63. It is thus unclear which controls. This is largely irrelevant because both 
versions amended Section 32310 (albeit in different subdivisions), however, to prohibit 
the possession of magazines capable of holding more than 10 rounds. Whichever version 
controls, Plaintiffs seek an injunction of Section 32310 for the same reasons. 
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purposes,” Heller, 554 U.S. at 624-25, throughout the United States. Indeed, millions of 

firearms—including the most popular models—that come stock from the factory with 

magazines over ten rounds have been sold in the United States. People also buy such 

magazines aftermarket by the millions. Notwithstanding California’s description of the 

prohibited magazines as being “large capacity,” magazines with capacities of more than 

ten rounds are, instead, standard-capacity for many common firearms that are lawfully 

possessed in the clear majority of states.  

55. Prohibiting law-abiding adults from acquiring, keeping, possessing, and/or 

transferring these commonly owned magazines implicates and violates their Second 

Amendment rights. A total ban on standard-issue, commonly possessed magazines is not 

remotely tailored to increasing public safety. To the contrary, limiting magazine capacity 

to ten rounds decreases public safety.

[Violation of the Plaintiffs’ Rights Under the Takings Clause] 

56. Section 32310 makes it a crime for individuals to continue to possess 

magazines that they lawfully acquired and presently lawfully possess. 

57. By forcing individuals who would otherwise keep their lawfully acquired 

property to instead physically surrender that property without government compensation, 

Section 32310 effects a per se unconstitutional taking. See Horne, 135 S. Ct. at 2427. 

58. In the alternative, to the extent that Section 32310 does not constitute a physical 

taking, it is an unconstitutional regulatory taking. 

 [Violation of Plaintiffs’ Right to Due Process] 

59. Under the Due Process Clause, the government may deprive individuals of their 

property only when doing so furthers a “legitimate governmental objective.” Lingle, 544 

U.S. at 542. The due process concerns are heightened when a law applies retroactively to 

change the consequences of conduct that was lawful at the time. See E. Enterprs., 524 

U.S. at 547-550 (Kennedy, J., concurring in part and dissenting in part). 

60. By making it a crime for individuals to continue to possess property that they 

lawfully acquired, Section 32310 deprives individuals of protected property interests 
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without due process of law. For prohibiting law-abiding adults from possessing lawfully 

acquired and commonly owned magazines based solely on their ability to accept more 

than 10 rounds does not further a “legitimate governmental objective” in a permissible 

way. Lingle, 544 U.S. at 542.

DECLARATORY JUDGMENT ALLEGATIONS

61. There is an actual and present controversy between the parties. Plaintiffs 

contend that Section 32310 infringes on Plaintiffs’ right to keep and bear arms under the 

Second and Fourteenth Amendments to the United States Constitution, by generally 

prohibiting commonly possessed ammunition feeding devices that it deems “large-

capacity magazines.” Plaintiffs also contend that Section 32310 violates the Takings 

Clause by requiring owners who lawfully purchased “large-capacity magazines” to 

surrender physical possession of their property to the government rather than keeping it 

in their possession. And Plaintiffs contend that Section 32310 violates the Due Process 

Clause by banning lawfully acquired magazines based on a feature (capacity to accept 

more than 10 rounds) that has no relation to enhancing public safety or any other valid 

governmental objective. Defendants deny these contentions. Plaintiffs desire a judicial 

declaration that the California Penal Code section 32310 violates Plaintiffs’ constitutional 

rights. Plaintiffs should not be forced to choose between risking criminal prosecution and 

exercising their constitutional rights. 

INJUNCTIVE RELIEF ALLEGATIONS

62. Plaintiffs are presently and continuously injured by Defendants’ enforcement of 

California Penal Code section 32310 insofar as that provision violates Plaintiffs’ rights 

under the Second Amendment, the Takings Clause, and the Due Process Clause by 

precluding the acquisition, possession, and use of firearm magazines that are “typically 

possessed by law-abiding citizens for lawful purposes” nationwide.

63. If not enjoined by this Court, Defendants will continue to enforce Section 

32310 in derogation of Plaintiffs’ constitutional rights. Plaintiffs have no plain, speedy, 

and adequate remedy at law. Damages are indeterminate or unascertainable and, in any 
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event, would not fully redress any harm suffered by Plaintiffs because they are unable to 

engage in constitutionally protected activity due to California’s ongoing enforcement of 

Section 32310. 

FIRST CLAIM FOR RELIEF 
Right to Keep and Bear Arms 

(U.S. Const., amends. II and XIV) 

64. Paragraphs 1-63 are realleged and incorporated by reference. 

65. Section 32310’s definition of “large-capacity magazine” includes many firearm 

magazines that come standard with or are common for firearms “typically possessed by 

law-abiding citizens for lawful purposes” nationwide. Section 32310, therefore, generally 

prohibits Californians, including Plaintiffs, from acquiring, keeping, possessing, and/or 

transferring magazines protected by the Second Amendment, subject to significant 

criminal penalties, including imprisonment. 

66. These restrictions on magazines that are commonly possessed throughout the 

United States by law-abiding, responsible adults for lawful purposes infringe on the right 

of the People of California, including Plaintiffs, to keep and bear protected arms as 

guaranteed by the Second Amendment of the United States Constitution, and as made 

applicable to California by the Fourteenth Amendment.  

67. In violation of the Second Amendment, Section 32310 prohibits law-abiding, 

responsible adults, including Plaintiffs, who would otherwise do so, from acquiring, 

keeping, possessing, and/or transferring magazines capable of holding more than ten 

rounds that are in common use by law-abiding citizens for lawful purposes throughout 

the United States.

68. Section 32310’s prohibitions extend into Plaintiffs’ homes, where Second 

Amendment protections are at their zenith, but also affects lawful and constitutionally 

protected conduct such as hunting, recreational shooting, and competitive marksmanship 

participation.

69. Defendants cannot satisfy their burden of justifying Section 32310’s restrictions 
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on the Second Amendment right of the People, including Plaintiffs, to acquire, keep, 

possess, transfer, and use magazines that are in common use by law-abiding adults 

throughout the United States for the core right of defense of self and home and other 

lawful purposes.
SECOND CLAIM FOR RELIEF

Takings Clause
(U.S. Const. amends. V, XIV) 

70. Paragraphs 1-69 are realleged and incorporated by reference. 

71. Section 32310 makes it a crime for individuals to continue to possess 

magazines that they lawfully acquired and presently lawfully possess. 

72. By forcing individuals who would otherwise keep their lawfully acquired 

property to instead physically surrender that property without government compensation, 

Section 32310 effects a per se unconstitutional taking. See Horne, 135 S. Ct. at 2427. 

73. In the alternative, to the extent that Section 32310 does not constitute a physical 

taking, it is an unconstitutional regulatory taking. 
THIRD CLAIM FOR RELIEF

Due Process Clause
(U.S. Const. amend. XIV) 

74. Paragraphs 1-73 are realleged and incorporated by reference. 

75. Under the Due Process Clause, the government may deprive individuals of their 

property only when doing so furthers a “legitimate governmental objective.” Lingle, 544 

U.S. at 542. The due process concerns are heightened when a law applies retroactively to 

change the consequences of conduct that was lawful at the time. See E. Enterprs., 524 

U.S. at 547-550 (Kennedy, J., concurring in part and dissenting in part). 

76. By making it a crime for individuals to continue to possess property that they 

lawfully acquired, Section 32310 deprives individuals of protected property interests 

without due process of law, as prohibiting law-abiding adults from possessing lawfully 

acquired and commonly owned magazines based solely on their ability to accept more 

than 10 rounds does not further a “legitimate governmental objective” in a permissible 

way. Lingle, 544 U.S. at 542.
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PRAYER FOR RELIEF 

Plaintiffs pray that the Court: 

1. Enter a declaratory judgment under 28 U.S.C. § 2201 that California Penal 

Code section 32310 is unconstitutional on its face or, alternatively, to the extent its 

prohibitions apply to law-abiding adults seeking to acquire, use, or possess firearm 

magazines that are in common use by the American public for lawful purposes, because 

such unlawfully infringes on the right of the People to keep and bear arms in violation of 

the Second and Fourteenth Amendments to the United States Constitution, 

unconstitutionally takes property without compensation in violation of the Takings 

Clause, and arbitrarily deprives Plaintiffs of protected property interests under the Due 

Process Clause. 

2. Issue an injunction enjoining Defendants and their officers, agents, and 

employees from enforcing California Penal Code section 32310 in its entirety, or, 

alternatively, to the extent such can be segregated from the rest of the statute, any 

provision of section 32310 that prohibits the acquiring, using, or possessing of firearm 

magazines that are in common use by the American public for lawful purposes; 

3. Award remedies available under 42 U.S.C. § 1983 and all reasonable attorneys’ 

fees, costs, and expenses under 42 U.S.C. § 1988, or any other applicable law; and 

4. Grant any such other and further relief as the Court may deem proper. 

Dated: May 17, 2017 MICHEL & ASSOCIATES, P.C.

/s/C.D. Michel 
C.D. Michel 
Counsel for Plaintiffs 
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SAFETY CAUTION: 
With the GLOCK pistol field stripped, the 
trigger should not be manually reset to 
its forward position and pulled, as 
damage to the trigger safety could result. 

SAFETY CAUTION: 
With the GLOCK pistol field stripped, do 
not manually pull the firing pin to the rear 
of the slide and allow it to snap forward, 
as doing so can damage the firing pin 
and the flrtng pin safety. 

MAGAZINE DISASSEMBLY 
Magazines do not normally need to be 
disassembled for cleaning each time your 
GLOCK pistol is cleaned. Disassembling 
and cleaning magazines at less frequent 
intervals (perhaps every 3-4 months) is 
normally sufficient, unless the magazines 
have been exposed to dirt or other adverse 
conditions or inspection indicates the need 
for cleaning. 

When it is necessary to disassemble 
magazines for cleaning, proceed as follows: 

SAFETY CAUTION: 
The magazine spring, follower, and inner 
floorplate are under spring tension, and 
can cause eye or other Injury If not 
controlled during removal. Wear 
protective safety glasses to reduce the 
risk of eye injuries. Be sure to maintain 
downward pressure on the magazine 
spring, with your thumb, while 
disassembling. 

For all magazines with the standard 
. magazine floorplate and magazine insert, 

insert punch fully into the opening in the 
floorplate (Fig. 13). Push the magazine 
insert down into the magazine tube, and 
with the punch still in place, pull the floor 
plate forward with the punch while holding 
firmly on the sides of the magazine near its 
base. Remove the floor plate (Fig. 10), the 
magazine inser t, the magazine spring and 
the follower. 

45 

WARNING: THE MAGAZINE SPRING 
IS UNDER COMPRESSION. BE SURE TO 
MAJNTAJN DOWNWARD PRESSURE ON 
MAGAZINE SPRING WITH YOUR THUMB 
WHILE DISASSEMBLING. FAILURE TO DO 
SO COULD RESULT IN INJURY. 

For older magazines without the magazine, 
insert, press inward with thumb and first 
finger as you push the magazine floor plate 
forward or use a hard surface (Fig. 11 ). 
As soon as the floor plate starts to move, 
reposition hand so thumb retains magazine 
spring. Remove the floor plate, magazine 
spring and follewer. 
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For GLOCK magazines with a retaining pin 
visible in the center hole: 

The retaining pin is part of a reinforcement 
plate. To remove the floorplate the 
reinforcement plate is disengaged by 
pushing it into the magazine tube. This is 
accomplished by pushing the retaining pin in 
with a punch (Figure 13). Then follow the 
procedures outlined above. 

CLEANING THE 
FIELD STRIPPED PISTOL 

BARREL. Once field stripped, the barrel and 
chamber are easily cleaned from the 
chamber end using a bore brush and 
solvent. Standard firearm solvents can be 
used on the pistol. The inside of both the 
chamber and barrel should be wiped 
completely dry using clean patches once 
they have been thoroughly cleaned. 

SLIDE. The slide rail cuts should be cleaned 
of dirt and debris by using a clean patch on 
the end of a toothbrush-type cleaning tool. 
Note that the copper colored lubricant found 
on portions of the slide of brand new 
GLOCK pistols should not be removed, as It 
will help to provide long-term lubrication of 
the slide. The breech face and the area 
under the extractor claw should be held 
muzzle down and cleaned with a toothbrush
type cleaning toot , and should both be 
absolutely dry and free of any dirt or debris 
after cleaning. All other exposed areas of 
the slide should be checked for cleanliness, 
and wiped or brushed clean as required. 

FRAME. The frame should be checked for 
cleanliness. Exposed parts in the frame may 
be wiped with a clean, soft cloth that has 
been slightly dampened with a quality 
firearm cleaning solvent. All solvent should 
then be wiped from the parts so that they 
are clean and dry. 

MAGAZINE. When necessary, the 
disassembled magazines can be brushed 
out with a dry brush, and the magazine 
springs and followers wiped off with a soft, 
clean cloth. If solvent or lubricant are used, 
they must be completely dried from the 
magazine parts prior to reassembly to 
prevent contamination of ammunition and 
possible failures to fire. 

LUBRICATING THE 
FIELD STRIPPED PISTOL 
To properly lubricate your GLOCK pistol 
after it has been thoroughly cleaned and 
dried, use a clean patch that has been 
slightly dampened with quality gun oil. Wipe 
the outside of barrel, including the barrel 
hood and lugs, the inside top of the sllde 
forward of the ejection port where the barrel 
hood rubs against the slide and the opening 
that the barrel slides through in front of the 
slide. One drop of oil should be spread 
along the entire length of each slide rail cut. 
Most importantly, a drop of oil is needed 
(Figure 14) where the rear end of the trigger 
bar touches the connector at the right rear 
corner of the frame. 
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05/17/2017 1 COMPLAINT against All Defendants ( Filing fee $ 400 receipt number
0974−10088872.), filed by California Rifle & Pistol Association, Incorporated,
Richard Lewis, David Margulio, Christopher Waddell, Virginia Duncan, Patrick
Lovette. (Attachments: # 1 Civil Cover Sheet)

The new case number is 3:17−cv−1017−BEN−JLB. Judge Roger T. Benitez and
Magistrate Judge Jill L. Burkhardt are assigned to the case. (Michel, Carl)(fth) (sjt).
(Entered: 05/18/2017)

05/18/2017 2 Summons Issued.
Counsel receiving this notice electronically should print this summons and serve
it in accordance with Rule 4, Fed.R.Civ.P and LR 4.1. (fth) (Entered: 05/18/2017)

05/25/2017 3 SUMMONS Returned Executed by California Rifle & Pistol Association,
Incorporated, Richard Lewis, David Marguglio, Christopher Waddell, Virginia
Duncan, Patrick Lovette. Xavier Becerra served. (Michel, Carl) (Entered: 05/25/2017)

05/25/2017 4 Ex Parte MOTION to Shorten Time to Hear Plaintiffs' Motion for Preliminary
Injunction by California Rifle & Pistol Association, Incorporated, Virginia Duncan,
Richard Lewis, Patrick Lovette, David Marguglio, Christopher Waddell.
(Attachments: # 1 Memo of Points and Authorities in Support of Ex Parte Application
for Order Shortening Time, # 2 Declaration of Anna M. Barvir in Support of Ex Parte
Application for Order Shortening Time, # 3 Declaration of Sean Brady in Support of
Ex Parte Application for Order Shortening Time)(Michel, Carl) (Entered: 05/25/2017)

05/26/2017 5 ORDER Granting 4 Ex Parte Application to Shorten Time. Motion Hearing set for
6/13/2017 at 10:00 AM in Courtroom 5A before Judge Roger T. Benitez. Signed by
Judge Roger T. Benitez on 5/26/2017. (jjg) (Entered: 05/26/2017)

05/26/2017 6 MOTION for Preliminary Injunction by California Rifle & Pistol Association,
Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio,
Christopher Waddell. (Attachments: # 1 Memo of Points and Authorities in Support of
Plaintiffs' Motion for Preliminary Injunction, # 2 Declaration of Anna M. Barvir in
Support of Plaintiffs' Motion for Preliminary Injunction, # 3 Exhibit F−G to
Declaration of Anna M. Barvir, # 4 Exhibit H−V to Declaration of Anna M. Barvir, #
5 Exhibit W−GG to Declaration of Anna M. Barvir, # 6 Exhibit HH−RR to
Declaration of Anna M. Barvir, # 7 Exhibit SS−LLL to Declaration of Anna M.
Barvir, # 8 Declaration of Massad Ayoob in Support of Plaintiffs' Motion for
Preliminary Injunction, # 9 Declaration of James Curcuruto in Support of Plaintiffs'
Motion for Preliminary Injunction, # 10 Declaration of Steven Helsley in Support of
Plaintiffs' Motion for Preliminary Injunction, # 11 Declaration of Gary Kleck in
Support of Plaintiffs' Motion for Preliminary Injunction, # 12 Declaration of Virginia
Duncan in Support of Plaintiffs' Motion for Preliminary Injunction, # 13 Declaration
of Richard Lewis in Support of Plaintiffs' Motion for Preliminary Injunction, # 14
Declaration of Patrick Lovette in Support of Plaintiffs' Motion for Preliminary
Injunction, # 15 Declaration of David Marguglio in Support of Plaintiffs' Motion for
Preliminary Injunction, # 16 Declaration of Christopher Waddell in Support of
Plaintiffs' Motion for Preliminary Injunction, # 17 Declaration of Michael Barranco in
Support of Plaintiffs' Motion for Preliminary Injunction)(Michel, Carl) (Entered:
05/26/2017)

05/30/2017 7 NOTICE of Appearance by Alexandra Robert Gordon on behalf of Xavier Becerra
(Gordon, Alexandra)Attorney Alexandra Robert Gordon added to party Xavier
Becerra(pty:dft) (Entered: 05/30/2017)

05/30/2017 8 AMENDED DOCUMENT by California Rifle & Pistol Association, Incorporated,
Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio, Christopher
Waddell. Amendment to 6 MOTION for Preliminary Injunction Certificate of Service.
(Michel, Carl) (knb). (Entered: 05/30/2017)

06/05/2017 9 RESPONSE in Opposition re 6 MOTION for Preliminary Injunction filed by Xavier
Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 10 MOTION for Leave to File Brief of Amicus Curiae by Law Center to Prevent Gun
Violence. (Attachments: # 1 Memo of Points and Authorities in Support of Motion for
Leave to Participate as Amicus Curiae)(Schoenberg, Anthony)Attorney Anthony P
Schoenberg added to party Law Center to Prevent Gun Violence(pty:mov) (knb).
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(Entered: 06/05/2017)

06/05/2017 11 AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction of Lucy Allen
filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 12 AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by John
Donohue filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 13 AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by Blake
Graham filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 14 AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by Ken James
filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 15 AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by Daniel W.
Webster filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 16 Amicus Curiae Appearance entered by Anthony P Schoenberg on behalf of Law
Center to Prevent Gun Violence. (Attachments: # 1 Exhibit A to Brief of Amicus
Curiae Law Center to Prevent Gun Violence in Support of Defendant's Opposition to
Plaintiffs' Motion for Preliminary Injunction)(Schoenberg, Anthony) (knb). (Entered:
06/05/2017)

06/05/2017 17 AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction of Alexandra
Robert Gordon filed by Xavier Becerra. (Attachments: # 1 Exhibits 1−15 to Dec of
Alexandra Robert Gordon)(Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017 18 Exhibit List 16−108 re 17 AFFIDAVIT in Opposition by Xavier Becerra.
(Attachments: # 1 Exhibit 25−43, # 2 Exhibit 44−54, # 3 Exhibit 55−56, # 4 Exhibit
57−62, # 5 Exhibit 63−69, # 6 Exhibit 70−73, # 7 Exhibit 74−76, # 8 Exhibit 77−84, #
9 Exhibit 85−108)(Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/06/2017 19 NOTICE of Appearance by Anthony P O'Brien on behalf of Xavier Becerra (O'Brien,
Anthony)Attorney Anthony P O'Brien added to party Xavier Becerra(pty:dft)
(Entered: 06/06/2017)

06/07/2017 20 NOTICE of Appearance by Anna M. Barvir on behalf of California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David
Marguglio, Christopher Waddell (Barvir, Anna)Attorney Anna M. Barvir added to
party California Rifle & Pistol Association, Incorporated(pty:pla), Attorney Anna M.
Barvir added to party Virginia Duncan(pty:pla), Attorney Anna M. Barvir added to
party Richard Lewis(pty:pla), Attorney Anna M. Barvir added to party Patrick
Lovette(pty:pla), Attorney Anna M. Barvir added to party David Marguglio(pty:pla),
Attorney Anna M. Barvir added to party Christopher Waddell(pty:pla) (Entered:
06/07/2017)

06/07/2017 21 Joint MOTION for Extension of Time to File Answer by Xavier Becerra. (O'Brien,
Anthony) (knb). (Entered: 06/07/2017)

06/07/2017 22 NOTICE of Appearance by Sean Brady on behalf of California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David
Marguglio, Christopher Waddell (Brady, Sean)Attorney Sean Brady added to party
California Rifle & Pistol Association, Incorporated(pty:pla), Attorney Sean Brady
added to party Virginia Duncan(pty:pla), Attorney Sean Brady added to party Richard
Lewis(pty:pla), Attorney Sean Brady added to party Patrick Lovette(pty:pla), Attorney
Sean Brady added to party David Marguglio(pty:pla), Attorney Sean Brady added to
party Christopher Waddell(pty:pla) (Entered: 06/07/2017)

06/09/2017 23 REPLY to Response to Motion re 6 MOTION for Preliminary Injunction filed by
California Rifle & Pistol Association, Incorporated, Virginia Duncan, Law Center to
Prevent Gun Violence, Richard Lewis, Patrick Lovette, David Marguglio, Christopher
Waddell. (Attachments: # 1 Supplement Objections to Defendants' Evidence in
Support of Opposition to Motion for Preliminary Injunction, # 2 Declaration of Anna
M. Barvir in Support of Motion for Preliminary Injunction, # 3 Declaration of Gary
Kleck in Support of Motion for Preliminary Injunction)(Michel, Carl) (knb). (Entered:
06/09/2017)
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06/12/2017 24 OBJECTION by Xavier Becerra re 23 Reply to Response to Motion,, Barvir and Kleck
declarations. (Gordon, Alexandra) (Entered: 06/12/2017)

06/12/2017 25 ANSWER to 1 Complaint, by Xavier Becerra.(Gordon, Alexandra) (Entered:
06/12/2017)

06/13/2017 26 Minute Order for proceedings held before Judge Roger T. Benitez: Motion Hearing
held on 6/13/2017. Submitting 6 MOTION for Preliminary Injunction filed by Virginia
Duncan, Patrick Lovette, David Marguglio, California Rifle & Pistol Association,
Incorporated, Christopher Waddell, Richard Lewis. Court to issue written Order.
(Court Reporter/ECR Debbie OConnell). (Plaintiff Attorney Clint B. Monfort, Sean A.
Brady).(Defendant Attorney Alexandra Robert Gordon). (no document attached) (gxr)
(Entered: 06/14/2017)

06/15/2017 27 NOTICE OF RELATED CASE(S) by California Rifle & Pistol Association,
Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio,
Christopher Waddell of case(s) 2:17−cv−00903−WBS−KJN . (Michel, Carl) Proposed
Now Number Order not prepared − related case in different district on 6/16/2017
(knb). (Entered: 06/15/2017)

06/29/2017 28 ORDER Granting 6 Motion for Preliminary Injunction. Signed by Judge Roger T.
Benitez on 6/29/2017. (knb) (Entered: 06/29/2017)

07/06/2017 29 NOTICE AND ORDER for Early Neutral Evaluation Conference. Early Neutral
Evaluation set for 8/2/2017 02:45 PM in chambers before Magistrate Judge Jill L.
Burkhardt. In the event the case does not settle at the ENE, a Case Management
Conference is set for August 2, 2017 and will be held at the conclusion of the ENE
Conference. Joint Discovery Plan due 7/21/2017. Signed by Magistrate Judge Jill L.
Burkhardt on 7/6/2017.(knb) (Entered: 07/06/2017)

07/12/2017 30 DECLARATION re 28 Order on Motion for Preliminary Injunction Re: Notice of
Order by Defendant Xavier Becerra. (Gordon, Alexandra) (knb). (Entered:
07/12/2017)

07/19/2017 31 REPORT of Rule 26(f) Planning Meeting. (Barvir, Anna) (Entered: 07/19/2017)

07/27/2017 32 NOTICE OF APPEAL to the 9th Circuit as to 28 Order granting Motion for
Preliminary Injunction, by Xavier Becerra. (Filing fee $ 505 receipt number
0974−10288817.) (Notice of Appeal electronically transmitted to US Court of
Appeals.) (Gordon, Alexandra). (Main Document 32 replaced on 7/27/2017 with
printed .pdf of document, which was originally e−filed as an active fillable form.
Edited docket text re linked Order.) (akr). (Entered: 07/27/2017)

07/27/2017 33 NOTICE of Representation Statement re 32 Notice of Appeal, by Xavier Becerra.
(Gordon, Alexandra). (Modified on 7/27/2017: Added link to Notice of Appeal.) (akr).
(Entered: 07/27/2017)

07/28/2017 34 USCA Case Number 17−56081 for 32 Notice of Appeal to 9th Circuit, filed by Xavier
Becerra. (akr) (Entered: 07/28/2017)

07/28/2017 35 ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra.
The appeal filed July 27, 2017 is a preliminary injunction appeal. Accordingly, Ninth
Circuit Rule 3−3 shall apply. The mediation questionnaire is due three days after the
date of this order. If they have not already done so, within 7 calendar days after the
filing date of this order, the parties shall make arrangements to obtain from the court
reporter an official transcript of proceedings in the USDC that will be included in the
record on appeal. Briefing schedule issued and instructions issued. Failure to file
timely the opening brief shall result in the automatic dismissal of this appeal by the
Clerk for failure to prosecute. (akr) (Entered: 07/28/2017)

08/02/2017 36 NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings (Motion Hearing)
held on 6/13/2017, before Judge Roger T. Benitez. Court Reporter/Transcriber:
Deborah M. O'Connell. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for Release of
Transcript Restriction. After that date it may be obtained through PACER or the Court
Reporter/Transcriber. If redaction is necessary, parties have seven calendar days from
the file date of the Transcript to E−File the Notice of Intent to Request Redaction. The
following deadlines would also apply if requesting redaction: Redaction Request
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Statement due to Court Reporter/Transcriber 8/23/2017. Redacted Transcript Deadline
set for 9/5/2017. Release of Transcript Restriction set for 10/31/2017. (akr) (Entered:
08/02/2017)

08/02/2017 37 Minute Entry for proceedings held before Magistrate Judge Jill L. Burkhardt:
Telephonic Early Neutral Evaluation Conference held on 8/2/2017. The case did not
settle. Telephonic Case Management Conference held on 8/2/2017. Scheduling order
to follow. (Plaintiff Attorney Anna M. Barvir). (Defendant Attorney Alexandra Robert
Gordon). (no document attached) (smm) (Entered: 08/03/2017)

08/04/2017 38 SCHEDULING ORDER: Memorandum of Contentions of Fact and Law due by
5/4/2018. Proposed Pretrial Order due by 5/25/2018. Final Pretrial Conference set for
6/4/2018 10:30 AM before Judge Roger T. Benitez. Signed by Magistrate Judge Jill L.
Burkhardt on 8/4/2017.(knb) (Entered: 08/04/2017)

08/07/2017 39 MOTION to Stay Proceedings Pending Appeal by Xavier Becerra. (Attachments: # 1
Memo of Points and Authorities in Support of Motion to Stay Proceedings Pending
Appeal, # 2 Proposed Order, # 3 Proof of Service)(Gordon, Alexandra) (knb).
(Entered: 08/07/2017)

08/28/2017 40 RESPONSE in Opposition re 39 MOTION to Stay Proceedings Pending Appeal filed
by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Richard
Lewis, Patrick Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (knb).
(Entered: 08/28/2017)

08/29/2017 41 Minute Order issued by the Honorable Roger T. Benitez: Submitting 39 MOTION to
Stay Proceedings Pending Appeal. Court to issue written Order. Motion Hearing date
of 9/11/2017 10:30AM is hereby vacated. (no document attached) (gxr) (Entered:
08/29/2017)

09/05/2017 42 REPLY to Response to Motion re 39 MOTION to Stay Proceedings Pending Appeal
filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 09/05/2017)

09/07/2017 43 ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra.
Appellant's unopposed motion for a second extension of time to file the opening brief
is granted. Briefing schedule issued. (akr) (Entered: 09/07/2017)

10/10/2017 44 ORDER Denying 39 Motion to Stay Proceedings. Signed by Judge Roger T. Benitez
on 10/10/2017. (knb) (Entered: 10/10/2017)

12/01/2017 45 Joint MOTION for Extension of Time to File Motions for Summary Judgment by
California Rifle & Pistol Association, Incorporated, Virginia Duncan, Richard Lewis,
Patrick Lovette, David Marguglio, Christopher Waddell. (Attachments: # 1 Proof of
Service)(Barvir, Anna) (anh). (Entered: 12/01/2017)

12/05/2017 46 ORDER granting 45 Motion for Extension of Time to File Motions for Summary
Judgment. Signed by Magistrate Judge Jill L. Burkhardt on 12/5/2017. (anh) (Entered:
12/06/2017)

12/28/2017 47 MOTION to Dismiss Party Plaintiff Richard Lewis by California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David
Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered: 12/28/2017)

01/09/2018 48 ORDER granting 47 Plaintiffs' Unopposed Motion For Dismissal of Plaintiff Richard
Lewis. Richard Lewis terminated. Signed by Judge Roger T. Benitez on 1/9/2018.
(anh) (Entered: 01/09/2018)

03/02/2018 49 Joint MOTION to Adopt Stipulated Briefing Schedule for Plaintiffs' Motion for
Summary Judgment by California Rifle & Pistol Association, Incorporated, Virginia
Duncan, Patrick Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna)(anh).
(Entered: 03/02/2018)

03/05/2018 50 MOTION for Summary Judgment by California Rifle & Pistol Association,
Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio, Christopher
Waddell. (Attachments: # 1 Memo of Points and Authorities in Support of Plaintiffs'
Motion for Summary Judgment, # 2 Request for Judicial Notice in Support of
Plaintiffs' Motion for Summary Judgment, # 3 Declaration of Virginia Duncan in
Support of Plaintiffs' Motion for Summary Judgment, # 4 Declaration of David

Case: 3:17-cv-01017-BEN-JLB   As of: 05/22/2019 09:28 AM PDT   7 of 12

ER001972

Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 208 of 214



Marguglio in Support of Plaintiffs' Motion for Summary Judgment, # 5 Declaration of
Patrick Lovette in Support of Plaintiffs' Motion for Summary Judgment, # 6
Declaration of Christopher Waddell in Support of Plaintiffs' Motion for Summary
Judgment, # 7 Declaration of Richard Francis Travis in Support of Plaintiffs' Motion
for Summary Judgment, # 8 Declaration of Anna M. Barvir in Support of Plaintiffs'
Motion for Summary Judgment; Exhibits 1−5, # 9 Exhibit 6−9 to the Declaration of
Anna M. Barvir, # 10 Exhibit 10−19 to the Declaration of Anna M. Barvir, # 11
Exhibit 20−26 to the Declaration of Anna M. Barvir, # 12 Exhibit 27−30 to the
Declaration of Anna M. Barvir, # 13 Exhibit 31−32 to the Declaration of Anna M.
Barvir, # 14 Exhibit 33−42 to the Declaration of Anna M. Barvir, # 15 Exhibit 43−51
to the Declaration of Anna M. Barvir, # 16 Exhibit 52 Part 1 of 2 to the Declaration of
Anna M. Barvir, # 17 Exhibit 52 Part 2 of 2 to Exhibit 55 to the Declaration of Anna
M. Barvir, # 18 Exhibit 56−68 to the Declaration of Anna M. Barvir, # 19 Proof of
Service)(Barvir, Anna) (anh). (Entered: 03/05/2018)

03/16/2018 51 NOTICE of Appearance by John Darrow Echeverria on behalf of Xavier Becerra
(Echeverria, John)Attorney John Darrow Echeverria added to party Xavier
Becerra(pty:dft) (anh). (Entered: 03/16/2018)

04/09/2018 52 Joint MOTION to Set Aside Upcoming Pretrial Deadlines Pending Resolution of
Plaintiffs' Motion for Summary Judgment by Xavier Becerra. (Attachments: # 1 Proof
of Service)(O'Brien, Anthony) (anh). (Entered: 04/09/2018)

04/09/2018 53 RESPONSE in Opposition re 50 MOTION for Summary Judgment or, Alternatively,
Partial Summary Judgment filed by Xavier Becerra. (Attachments: # 1 Request for
Judicial Notice in Support of Defendant's Opposition to Plaintiffs' Motion for
Summary Judgment or, Alternatively, Partial Summary Judgment; Declaration of John
D. Echeverria, # 2 Declaration of Blake Graham in Opposition to Plaintiffs' Motion for
Summary Judgment or, Alternatively, Partial Summary Judgment, # 3 Declaration of
Ken James in Opposition to Plaintiffs' Motion for Summary Judgment or,
Alternatively, Partial Summary Judgment, # 4 Declaration of John D. Echeverria in
Support of Defendant's Opposition to Plaintiffs' Motion for Summary Judgment or,
Alternatively, Partial Summary Judgment; Exhibits 1−3, # 5 Exhibit 4−6 to the
Declaration of John D. Echeverria in Support of Defendant's Opposition to Plaintiffs'
Motion for Summary Judgment or, Alternatively, Partial Summary Judgment, # 6
Exhibit 7−11 to the Declaration of John D. Echeverria in Support of Defendant's
Opposition to Plaintiffs' Motion for Summary Judgment or, Alternatively, Partial
Summary Judgment, # 7 Exhibit 12−15 to the Declaration of John D. Echeverria in
Support of Defendant's Opposition to Plaintiffs' Motion for Summary Judgment or,
Alternatively, Partial Summary Judgment, # 8 Exhibit 16−19 to the Declaration of
John D. Echeverria in Support of Defendant's Opposition to Plaintiffs' Motion for
Summary Judgment or, Alternatively, Partial Summary Judgment, # 9 Exhibit 20−23
to the Declaration of John D. Echeverria in Support of Defendant's Opposition to
Plaintiffs' Motion for Summary Judgment or, Alternatively, Partial Summary
Judgment, # 10 Exhibit 24−28 to the Declaration of John D. Echeverria in Support of
Defendant's Opposition to Plaintiffs' Motion for Summary Judgment or, Alternatively,
Partial Summary Judgment, # 11 Exhibit 29−33 to the Declaration of John D.
Echeverria in Support of Defendant's Opposition to Plaintiffs' Motion for Summary
Judgment or, Alternatively, Partial Summary Judgment, # 12 Exhibit 34−43 to the
Declaration of John D. Echeverria in Support of Defendant's Opposition to Plaintiffs'
Motion for Summary Judgment or, Alternatively, Partial Summary Judgment, # 13
Notice of Defendant's Objections to Evidence Filed in Support of Plaintiffs' Motion for
Summary Judgment, # 14 Proof of Service)(Echeverria, John) (anh). (Entered:
04/09/2018)

04/16/2018 54 MOTION for Leave to File /Participate as Amicus Curiae by Everytown for Gun
Safety. (Attachments: # 1 Memo of Points and Authorities, # 2 Proposed Order, # 3
Proposed Amicus Brief)(Potischman, Neal) QC Mailer Sent Re: Proposed Order (anh).
(Entered: 04/16/2018)

04/18/2018 55 ORDER granting 54 Motion of Everytown for Gun Safety for Leave to Participate As
Amicus Curiae. Signed by Judge Roger T. Benitez on 4/18/2018. (anh) (Entered:
04/18/2018)

04/18/2018 56 Brief of Amicus Curiae Everytown For Gun Safety in Support of 53 Defendant's
Opposition to Plaintiffs' Motion for Summary judgment or, Alternatively, Partial
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Summary Judgment by Movant Everytown for Gun Safety. (anh) (Entered:
04/18/2018)

04/23/2018 57 REPLY − Other re 53 Response in Opposition to Motion,,,,,,,,,, filed by California
Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette, David
Marguglio, Christopher Waddell. (Attachments: # 1 Declaration of Anna M. Barvir in
Support of Plaintiffs' Motion for Summary Judgment or, Alternatively, Partial
Summary Judgment; Exhibits 87−88, # 2 Supplement Objections to Evidence Filed in
Support of Defendant's Opposition to Motion for Summary Judgment)(Barvir, Anna)
(anh). (Entered: 04/23/2018)

04/24/2018 58 Minute Order by Judge Roger T. Benitez: Resetting Hearing date re 50 MOTION for
Summary Judgment . Motion Hearing set for 4/30/2018 is vacated and reset for
5/10/2018 10:00 AM before Judge Roger T. Benitez.(no document attached) (jak)
(Entered: 04/24/2018)

04/24/2018 59 Amended Scheduling ORDER; denying 52 Motion to Set Aside. Final Pretrial
Conference set for 9/10/2018 10:30 AM before Judge Roger T. Benitez. Memorandum
of Contentions of Fact and Law due by 8/3/2018. Proposed Pretrial Order due by
8/31/2018. Signed by Magistrate Judge Jill L. Burkhardt on 4/24/2018. (anh) (Entered:
04/24/2018)

05/10/2018 60 Minute Entry for proceedings held before Judge Roger T. Benitez: Motion Hearing
held on 5/10/2018 re 50 MOTION for Summary Judgment filed by Virginia Duncan,
Patrick Lovette, David Marguglio, California Rifle & Pistol Association, Incorporated,
Christopher Waddell. Post−hearing 25−page briefs due to the Court within 30 days
from today's hearing. Response briefs due to the Court within 10 days thereafter.
(Court Reporter/ECR Juliet Eichenlaub). (Plaintiff Attorney Clint B. Monfort, Anna
M. Barvir). (Defendant Attorney John Darrow Echeverria). (no document attached)
(gxr) (Entered: 05/11/2018)

05/22/2018 61 NOTICE OF FILING OF OFFICIAL TRANSCRIPT (Motion Hearing) held on
5/10/2018, before Judge Roger T. Benitez. Court Reporter/Transcriber: Juliet Y.
Eichenlaub. Transcript may be viewed at the court public terminal or purchased
through the Court Reporter/Transcriber before the deadline for Release of Transcript
Restriction. After that date it may be obtained through PACER or the Court
Reporter/Transcriber. If redaction is necessary, parties have seven calendar days from
the file date of the Transcript to E−File the Notice of Intent to Request Redaction. The
following deadlines would also apply if requesting redaction: Redaction Request
Statement due to Court Reporter/Transcriber 6/12/2018. Redacted Transcript Deadline
set for 6/22/2018. Release of Transcript Restriction set for 8/20/2018. (akr) (Entered:
05/22/2018)

06/11/2018 62 RESPONSE in Opposition re 50 MOTION for Summary Judgment filed by Xavier
Becerra. (Echeverria, John) (anh). (Entered: 06/11/2018)

06/11/2018 63 RESPONSE in Support re 50 MOTION for Summary Judgment filed by California
Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette, David
Marguglio, Christopher Waddell. (Attachments: # 1 Declaration of Anna M.
Barvir)(Barvir, Anna) (anh). (Entered: 06/11/2018)

06/21/2018 64 RESPONSE in Opposition re 50 MOTION for Summary Judgment filed by Xavier
Becerra. (Echeverria, John) (anh). (Entered: 06/21/2018)

06/21/2018 65 REPLY − Other re 62 Response in Opposition to Motion for Summary Judgment filed
by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
06/21/2018)

07/24/2018 66 Joint MOTION to Amend/Correct 59 Order on Motion to Set Aside, Scheduling Order
by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) M (anh). (Entered:
07/24/2018)

07/26/2018 67 NOTICE of Supplemental Authority re: Young v. State of Hawaii by California Rifle &
Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio,
Christopher Waddell (Barvir, Anna) (anh). (Entered: 07/26/2018)
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07/27/2018 68 ORDER granting 66 Joint Motion of the Parties to Amend Scheduling Order
Memorandum of Contentions of Fact and Law due by 9/7/2018. Proposed Pretrial
Order due by 10/5/2018. Final Pretrial Conference set for 10/16/2018 10:30 AM
before Judge Roger T. Benitez. Signed by Magistrate Judge Jill L. Burkhardt on
7/27/2018. (anh) (Entered: 07/27/2018)

08/06/2018 69 NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 08/06/2018)

08/22/2018 70 ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra. A
judge of the USCA has called for a vote to determine whether this case will be reheard
en banc pursuant to Federal Rule of Appellate Procedure 35(a). Within 21 days of the
filed date of this order, the parties shall file simultaneous briefs addressing their
respective positions on whether this case should be reheard en banc. Instructions
issued. (akr) (Entered: 08/22/2018)

08/23/2018 71 Joint MOTION to Amend/Correct 68 Order on Motion to Amend/Correct, Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
08/23/2018)

08/27/2018 72 ORDER Granting 71 Joint Motion And Issuing Third Amended Scheduling Order.
Memorandum of Contentions of Fact and Law due by September 7, 2018 is reset for
October 5, 2018. Proposed Pretrial Order due by October 5, 2018 is reset for
November 2, 2018. Final Pretrial Conference scheduled for October 16, 2018 is reset
for Tuesday, November 13, 2018 at 10:30 AM before Judge Roger T. Benitez. Signed
by Magistrate Judge Jill L. Burkhardt on 8/27/2018. (sjm) (Entered: 08/27/2018)

09/25/2018 73 Joint MOTION to Amend/Correct 72 Order on Motion to Amend/Correct, Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
09/25/2018)

09/28/2018 74 ORDER granting Joint Motion and Issuing Fourth Amended Scheduling Order [ECF
Nos. 72 , 73 ] Memorandum of Contentions of Fact and Law due by 11/9/2018.
Proposed Pretrial Order due by 12/7/2018. Final Pretrial Conference set for
12/18/2018 10:30 AM before Judge Roger T. Benitez.. Signed by Magistrate Judge Jill
L. Burkhardt on 9/28/2018. (anh) (Entered: 09/28/2018)

10/26/2018 75 ***RECALLED AS ISSUED IN ERROR PER 77 ORDER OF USCA***:
MANDATE of USCA affirming the decision of the USDC as to 32 Notice of Appeal
to the 9th Circuit filed by Xavier Becerra. (akr). (Modified on 10/26/2018: This
Mandate has been recalled by the USCA.) (akr). (Entered: 10/26/2018)

10/26/2018 76 NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 10/26/2018)

10/26/2018 77 ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra.
The mandate issued on October 24, 2018 is recalled as issued in error. (akr) (Entered:
10/26/2018)

10/30/2018 78 Joint MOTION to Amend/Correct 74 Order on Motion to Amend/Correct, Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (rmc). (Entered:
10/30/2018)

10/31/2018 79 ORDER of USCA as to 32 Notice of Appeal to 9th Circuit filed by Xavier Becerra. A
judge requested a vote on whether to rehear this case en banc pursuant to Federal Rule
of Appellate Procedure 35(a). After reviewing the supplemental briefing submitted by
the parties, the request has been withdrawn. The mandate shall issue forthwith. (akr)
(Entered: 10/31/2018)

11/01/2018 80 MANDATE of USCA affirming the decision of the USDC as to 32 Notice of Appeal
to the 9th Circuit filed by Xavier Becerra. (akr) (Entered: 11/01/2018)

11/06/2018 81 ORDER Granting Joint Motion and Issuing Fifth Amended Scheduling Order [ECF
Nos. 74 , 78 ]. Signed by Magistrate Judge Jill L. Burkhardt on 11/6/2018. (anh)
(Entered: 11/06/2018)
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11/27/2018 82 NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 11/27/2018)

12/11/2018 83 NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 12/11/2018)

02/01/2019 84 Joint MOTION to Amend/Correct 81 Order on Motion to Amend/Correct Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
02/01/2019)

02/12/2019 85 ORDER Granting Joint Motion and Issuing Sixth Amended Scheduling Order [ECF
Nos. 81 , 84 ]. Signed by Magistrate Judge Jill L. Burkhardt on 2/12/2019. (anh)
(Entered: 02/12/2019)

02/13/2019 86 NOTICE of Filing Amicus Brief in Wiese v. Becerra by California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio,
Christopher Waddell (Barvir, Anna) (rmc). (Entered: 02/13/2019)

03/29/2019 87 ORDER Granting 50 Plaintiffs' Motion for Summary Judgment, Declaring California
Penal Code § 32310 Unconstitutional and Enjoining Enforcement. Plaintiffs' motion
for summary judgment is granted. California Penal Code § 32310 is hereby declared to
be unconstitutional in its entirety and shall be enjoined. Defendant Attorney General
Xavier Becerra, and his officers, agents, servants, employees, and attorneys, and those
persons in active concert or participation with him, and those duly sworn state peace
officers and federal law enforcement officers who gain knowledge of this injunction
order, or know of the existence of this injunction order, are enjoined from enforcing
California Penal Code section 32310. Defendant Becerra shall provide, by personal
service or otherwise, actual notice of this order to all law enforcement personnel who
are responsible for implementing or enforcing the enjoined statute. The government
shall file a declaration establishing proof of such notice. Signed by Judge Roger T.
Benitez on 3/29/2019. (aef) (Entered: 03/29/2019)

03/29/2019 88 CLERK'S JUDGMENT. IT IS SO ORDERED AND ADJUDGED Plaintiffs' motion
for summary judgment is granted. California Penal Code § 32310 is hereby declared to
be unconstitutional in its entirety and shall be enjoined. Defendant Attorney General
Xavier Becerra, and his officers, agents, servants, employees, and attorneys, and those
persons in active concert or participation with him, and those duly sworn state peace
officers and federal law enforcement officers who gain knowledge of this injunction
order, or know of the existence of this injunction order, are enjoined from enforcing
California Penal Code section 32310. Defendant Becerra shall provide, by personal
service or otherwise, actual notice of this order to all law enforcement personnel who
are responsible for implementing or enforcing the enjoined statute. The government
shall file a declaration establishing proof of such notice.(aef) (Entered: 03/29/2019)

04/01/2019 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,, Pending Appeal by Xavier
Becerra. (Attachments: # 1 Memo of Points and Authorities, # 2 Declaration, # 3 Proof
of Service)(Echeverria, John) (anh). (Entered: 04/01/2019)

04/02/2019 90 **DOCUMENT WITHDRAWN PER DOC. NO. 92 ** RESPONSE in Opposition re
89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,, Pending Appeal filed by
Virginia Duncan. (Barvir, Anna) (anh). QC EMail Sent re: Missing signatures (anh).
(anh). (Entered: 04/02/2019)

04/02/2019 91 RESPONSE in Support re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by Xavier Becerra. (Echeverria, John) (anh). (Entered:
04/02/2019)

04/03/2019 92 NOTICE of Withdrawal of Document Number 90 by California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio,
Christopher Waddell re 90 Response in Opposition to Motion (Barvir, Anna) (anh).
(Entered: 04/03/2019)

04/03/2019 93 RESPONSE in Opposition re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by California Rifle & Pistol Association, Incorporated, Virginia
Duncan, Patrick Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna)
(anh). (Entered: 04/03/2019)
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04/03/2019 94 RESPONSE in Opposition re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by California Rifle & Pistol Association, Incorporated, Virginia
Duncan, Patrick Lovette, David Marguglio, Christopher Waddell. (Attachments: # 1
Declaration of Anna M. Barvir, # 2 Declaration of Charles David Wylie, Jr.)(Barvir,
Anna) (anh). (Entered: 04/03/2019)

04/04/2019 95 RESPONSE in Support re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by Xavier Becerra. (Echeverria, John) (jms). (Entered:
04/04/2019)

04/04/2019 96 NOTICE OF APPEAL to the 9th Circuit as to 87 Order, 88 Clerk's Judgment, by
Xavier Becerra. (Filing fee $ 505 receipt number 0974−12373646.) (Notice of Appeal
electronically transmitted to US Court of Appeals.) (Echeverria, John). (Modified on
4/4/2019: Edited docket text re linked Order.) (akr). (Entered: 04/04/2019)

04/04/2019 97 ORDER Staying In Part Judgment Pending Appeal. Signed by Judge Roger T. Benitez
on 4/4/2019. (anh) (Entered: 04/04/2019)

04/04/2019 98 USCA Case Number 19−55376 for 96 Notice of Appeal to the 9th Circuit filed by
Xavier Becerra. (akr) (Entered: 04/05/2019)

04/04/2019 99 USCA Time Schedule Order as to 96 Notice of Appeal to the 9th Circuit filed by
Xavier Becerra. (NOTICE TO PARTIES of deadlines regarding appellate transcripts:
Appellant shall file transcript designation and ordering form with the US District Court
(see attached), provide a copy of the form to the court reporter, and make payment
arrangements with the court reporter on or by 5/6/2019 (see Ninth Circuit Rule
10−3.1); Due date for filing of transcripts in US District Court is 6/3/2019.) (cc: Court
Reporter). (Attachments: # 1 Transcript Designation and Ordering Form). (akr)
(Entered: 04/05/2019)

04/12/2019 100 Joint MOTION to Stay Litigation of Attorneys' Fees and Costs Pending Appeal by
California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette,
David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered: 04/12/2019)

04/18/2019 101 ORDER Granting Joint Motion to Stay Litigation of Attorneys' Fees and Costs
Pending Appeal. Signed by Judge Roger T. Benitez on 4/16/2019. (anh) (Entered:
04/18/2019)

04/25/2019 102 DECLARATION re 88 Clerk's Judgment,,, by Defendant Xavier Becerra. (Echeverria,
John) (anh). (Entered: 04/25/2019)
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CERTIFICATE OF SERVICE 
 
Case Name: Duncan, Virginia et al v. Xavier 

Becerra   
 No.  19-55376 

 

I hereby certify that on July 15, 2019, I electronically filed the following documents with the 
Clerk of the Court by using the CM/ECF system:   

APPELLANT’S EXCERPTS OF RECORD  
VOLUME EIGHT 

I certify that all participants in the case are registered CM/ECF users and that service will be 
accomplished by the CM/ECF system. 

I declare under penalty of perjury under the laws of the State of California the foregoing is true 
and correct and that this declaration was executed on July 15, 2019, at Los Angeles, California. 

 
 

Beth L. Gratz  s/ Beth L. Gratz 
Declarant  Signature 

 
SA2019101514  
53574549.docx 
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