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Expert Witness Rebuttal of Dr. Carlisle E. Moody
Duncan, et al. v. Becerra, et al.
United States District Court (S.D. Cal.)
Case No: 3:17-cv-01017-BEN-JLB
November 3, 2017

L INTRODUCTION

[ am Dr. Carlisle E. Moody, Professor of Economics at the College of
William & Mary. Counsel for plaintiffs in Duncan v. Becerra (S.D. Cal. Case No.
3:17-cv-01017-BEN-JLB) have asked me to offer a rebuttal opinion regarding this
case. This report sets forth my qualifications, opinions, and scholarly foundation
for those opinions.

II. BACKGROUND & QUALIFICATIONS

I am a Professor of Economics at the College of William and Mary in
Virginia. I graduated from Colby College in 1965 with a major in Economics. I
received my graduate training from the University of Connecticut, earning a
Master of Economics degree in 1966 and a Ph.D. in Economics in 1970, with fields
in mathematical economics and econometrics.

I began my academic career in 1968 as Lecturer in Econometrics at the
University of Leeds, Leeds, England. In 1970 I joined the Economics Department
at William and Mary as an Assistant Professor, [ was promoted to Associate
Professor in 1975 and to full Professor in 1989. I was Chair of the Economics
Department from 1997-2003. I am still teaching full time at William and Mary. I
teach undergraduate and graduate courses in Econometrics, Mathematical
Economics, and Time Series Analysis.

I have published over 40 refereed journal articles and several articles in law
journals and elsewhere. Nearly all these articles analyze government policies of
various sorts. I have been doing research in guns, crime, and gun policy since
2000. I have published 11 articles directly related to guns and gun policy.

I have also consulted for a variety of private and public entities, including
the United States Department of Energy, U.S. General Accountability Office,
Washington Consulting Group, Decision Analysis Corporation of Virginia, SAIC
Corporation, and the Independence Institute.

A full list of my qualifications, as well as a list of my publications, is
attached hereto as Exhibit 1.

In the past four years, I have written export reports, been deposed, or
testified at trial in the following matters:

1

Exhibit 4
00104

ER001777
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» Cooke v. Hickenlooper, U.S. Dist. Ct., Dist. of Colo., Oct. 25, 2013
(submitted expert report, not deposed, did not testify);

= Rocky Mountain Gun Owners v. Hickenlooper, Dist. Ct., City and County
of Denver, Case No. 2013-CV-33897, May 1, 2017 (testified).

= William Wiese, et al v. Becerra, U.S. Dist. Ct., E. Dist. of Cal., Case No.
2:17-cv-00903-WBS-KIJN, April 28, 2017 (submitted expert report, not
deposed, did not testify)

III. COMPENSATION

I am being compensated for my time in this case at an hourly rate of $250
per hour. My compensation is not contingent on the results of my analysis or the
substance of my testimony.

IV. ASSIGNMENT

Plaintiffs’ counsel has asked me to provide an opinion in response to the
opinions presented in the expert reports submitted by Attorney General Xavier
Becerra—specifically those of Dr. Louis Klarevas and Dr. Christopher S. Koper.

V. SUMMARY OF OPINIONS

The defense’s experts posit that magazines over ten rounds increase the
number of shots fired in mass shooting incidents and other violent crimes leading
to more deaths and injuries. The conclusion they come to is that a ban on such
magazines has the potential to reduce deaths and injuries sustained in such events.
The defense’s experts, however, provide no relevant evidence showing that
California’s ban would reduce deaths or injuries.

Koper presents evidence concerning the federal weapons ban in effect from
1994-2004, a nationwide ban on (among other things) magazines over ten rounds.
His opinion regarding the effectiveness of that ban is largely irrelevant here
because the challenged law is limited to California. Koper presents no evidence at
all concerning the effectiveness of California’s magazine ban, specifically, or
statewide bans, more generally.

Klarevas presents some weak evidence that states with magazine bans have
had fewer incidents of mass shootings and fewer people killed in mass shootings
than states without such bans. He does not present any evidence that the California
ban has had any effect, thereby rendering his report irrelevant.

It is my professional opinion, based on my training in economics,
econometrics, and policy analysis, my expertise relevant to gun policy, including

o)

Exhibit 4
00105
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bans on “large capacity magazines,”' as well as my review and analysis of the
relevant data that: (1) California’s current ban on acquiring magazines over ten
rounds” has not had any statistically significant impact on violent crime, including
mass shootings, in California; (2) legally possessed magazines over ten rounds
(i.e., those that were “grandfathered in” after the state banned acquisition) are not
commonly used in mass shootings in California; and (3) bans on such magazines
have no effect on violent crime, as illustrated by the results of the Washington Post
study of firearms recovered by Virginia law enforcement.

In short, it is my expert opinion that California’s acquisition ban has not and
will not, even when paired with a possession ban, result in any statistically
significant reduction in the number or lethality of mass shooting incidents in
California or violent crime rates in general.

VI. OPINIONS & ANALYSIS

A. California’s LCM Acquisition Ban Has Had No Statistically
Significant Impact on Violent Crime in California

1. A Primer on Policy Analysis Using Regression Models®

A regression model estimates the possible linear relationship between the
dependent (outcome) variable, say the California murder rate, and a set of
explanatory variables such as the 1994 assault weapon ban and the California LCM
ban. The law variables are so-called “dummy” variables which equal one in those
years the law was in effect, zero otherwise. I also include a trend consisting of the
numbers 1,2,3, etc. for the years in the sample. The coefficient on the trend shows
by how much the murder rate changes each year due to all other factors that affect
the murder rate aside from the variables included in the regression model. These

! California law defines a “large capacity magazine” as, with limited
exceptions, “any ammunition feeding device with the capacity to accept more than
10 rounds.” Cal. Penal Code § 16740. I understand that this is not a universally
accepted definition. But, for ease of reference, I refer to magazines over ten rounds
as “large capacity magazines” or “LCMs” throughout this report.

2 It is my understanding, and I have assumed for purposes of this study, that
California has prohibited the manufacture, importation, sale, giving, lending,
buying, and receiving of magazines over ten rounds since the enactment of Senate
Bill 23 (“SB 23”), which is codified at California Penal Code section 32310(a) and
took effect on January 1, 2000. I refer to this prohibition as California’s
“acquisition ban” throughout this report.

3 Readers who are familiar with statistical methodology applied to policy
analysis can skip this section.

3

Exhibit 4
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factors include changes in trauma treatment that turn potential murders into
assaults, the advent of 911 calls, cell phones, DNA, the national fingerprint
directory, ubiquitous security cameras, smartphones with cameras, body cameras
on police officers, etc. etc. If the trend is omitted, these influences on crime which
are separate and distinct from the effect of any law, will be incorrectly attributed to
the LCM ban. I also include a dummy variable for the years 1994-2004 to estimate
the effect of the national LCM ban due to the Federal assault weapon ban. If that
variable is omitted, the effect of the national ban is incorrectly attributed to the
state ban. I also include some variables that are routinely included in almost any
crime model: the proportion of the population between 15 and 29, the
unemployment rate, income per capita, and a dummy variable for the years of the
crack epidemic, 1984-1991.

The coefficient on the California LCM acquisition ban variable estimates the
change in the dependent variable, e.g., the murder rate, due to the implementation
of the acquisition ban, holding constant the effects of the national ban, the effects
of the factors captured by the trend, and the effects of the crack epidemic, income,
and unemployment. If the California acquisition ban has been effective in reducing
murder, we would expect a negative and significant coefficient on the LCM ban
dummy variable indicating a reduction in murder as a result of the ban.

Even if an estimated coefficient is negative, it does not mean the law
necessarily had a beneficial effect. If the law had no effect, the coefficient on the
law dummy variable could be negative just by chance. In fact, we would expect it
to be negative 50 percent of the time. How do we know when an estimated
coefficient is significantly different from zero? Answer: when it is so far from zero
that we can conclude beyond a reasonable doubt that it is not zero.

A significance test is used for this. Tests for significance are made up of two
hypotheses: the null hypothesis (that the law had no effect or equivalently the
coefficient is actually zero) and the alternative hypothesis that the law did have an
effect (that the coefficient is truly nonzero). We construct a t-statistic consisting of
the estimated coefficient divided by its standard deviation (standard deviations are
called “standard errors™ in the context of a regression coefficient). The larger the
value of the estimated coefficient, the more likely that it is not zero. However,
given the standard deviation, we would expect some variation around zero even if
the true value is zero (i.e., the null hypothesis is true). If the estimated coefficient is
distributed according to the normal distribution (the famous bell curve), which is
the usual assumption, then it would be quite unusual for an estimated coefficient to
be twice as large as its standard error. How unusual? It would only happen 5% of
the time if the true value of the coefficient was zero. Therefore, we reject the null
hypothesis that the California acquisition ban had no effect if the t-statistic is
greater than two.

The usual standard for significance is the 5 percent level, where there is only
a five percent chance of a t-statistic that large if in fact the law had no effect on the

4
Exhibit 4
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murder rate. This is the statistical equivalent of a “reasonable doubt.” Sometimes
researchers use the 10 percent level, which is considered “marginally significant.” I
do not use this criterion. Whether the coefficient is significant can be seen by
examining the “p-value”, which indicates the probability of rejecting the null
hypothesis, given the t-statistic. If the p-value is less than .05 there is a smaller
than 5% probability that we could have estimated a coefficient this large if it is
truly zero (implying significance). If the t-statistic has a p-value greater than .05,
then we cannot reject the null hypothesis that there is no relationship between the
explanatory variable and the dependent variable.

Since the data for California from 1977 to 2017 is a time series, we have to
consider the possibility that the continuous variables (violent crime rate, murder
rate, firearm homicide rate) are so-called “random walks.” If they are random
walks, then the regression must be done in first differences: Dx(t)=x(t)-x(t-1).
There are tests for random walks, called “unit root™ tests, the most powerful of
which is the DFGLS test, which I used to test whether to use first differences.? It
turns out that all three of the California crime series are random walks, so I report
the results of the regressions in first differences. However, in the Appendix below,
I report all the results, mcludmg the results of estimating the regressions in levels
instead of first differences.’ Note that the effect of the trend is captured by the
constant (intercept) in the first difference regression.

In the following tables, the outcome variable is listed first, then names of the
independent variables, the corresponding estimated coefficients, t-statistics, and p-
values. For convenience, p-values less than .05 are indicated with an asterisk. For
the California acquisition ban to have been successful in saving lives, the
coefficient on the variable called “LLCM ban” must be negative - with a p-value less
than .05 (or with an asterisk).®

* Graham Elliot, Thomas J. Rothenberg & James H. Stock, Efficient Tests
for an Azrfo; egf essive Um’r Roor 64 Econometl ica 813 836 (July 1996), available

> T also test for serial correlation. There is no significant serial correlation in
any of my regressions.

% For count data like the number of people killed in mass shootings, the
number of incidents of mass shootings, and the number of police officers killed in
the line of duty, the data is not distributed normally. For these data, I use the
negative binomial model, a generalization of the Poisson model. The negative
binomial is the standard model for count data.

2
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2. California’s Violent Crime Rate

The California violent crime rate is shown in Figure 1. The dotted vertical
lines correspond to the years of the federal assault weapons ban and corresponding
national LCM ban. The single solid vertical line corresponds to the California
LCM acquisition ban. If the California acquisition ban successfully reduces violent
crime, we should see a discontinuity (also called a “break™) at or after the solid
vertical line.

Figure 1: Violent crime rate, California, 1970-2015
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Crime was generally rising until 1991, the last year of the crack epidemic,
then generally declining. The downturn came before the federal LCM ban, so it is
unlikely to have been caused by the national ban. There is no break at or alter
2000, the downward trend just continues. We test these observations in Table 1
below. The violent crime rate includes murders and assaults, including gun
assaults. If the California acquisition ban has been successful in reducing violent
crime, it will have a negative and significant coefficient in Table 1 below.

Table 1: Violent crime rate, California, 1970-2015

Outcome Variable Coefficient T-ratio P-value
Violent crime rate  LCM ban 44.844 0.95 0.35
6
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Federal assault weapons ban -31.547 -1.00 0.32
Percent population 15-29 8.984 0.43 0.67
Crack epidemic 1984-1991 2.645 0.08 0.94
Income per capita -1.000 -0.04 0.97
Unemployment rate -2.653 -0.33 0.75
Violent crime rate, lagged 0.605 4.12% 0.00
Constant -0.345 -0.04 0.97

Notes: first differences, trend coefficient estimated by constant; * p<0.03
Unfortunately, the coefficient on the California LCM ban dummy is neither
negative nor significant. The federal ban dummy is also not significant. Neither the
state nor the federal LCM ban had any significant effect on the violent crime rate.
3. California’s Murder Rate

The murder rate in California for 1970-2015 is shown in Figure 2.

Figure 2: Murder rate, California, 1970-2015
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The murder rate also begins to decline in 1991, before the federal LCM ban,
it increases from 1999-2005, then generally declines for the next 10 years. The
regression model is shown in Table 2 below.

7
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Table 2: Murder rate, California, 1970-2015

Outcome Variable Coefficient T-ratio P-value
Murder rate LCM ban 0.586 0.73 0.47
Federal assault weapons ban -0.884 -1.61 0.12
Percent population 15-29 0.225 0.60 0.55
Crack epidemic 1984-1991 0.360 0.61 0.54
Income per capita -0.288 -0.64 0.52
Unemployment rate -0.056 -0.39 0.70
Murder rate, lagged 0.452 2.97% 0.01
Constant 0.047 0.31 0.76

Notes: first differences. trend coefTicient estimated by constant; * p<0.05.

Again, the coefficient on the LCM ban is neither negative nor significant.
The federal ban also had no significant effect.

4.

California Firearm Homicide Rate

The firearm homicide rate is more likely to be affected by a LCM ban than

the violent crime rate or the overall murder rate. The firearm homicide rate in
California for 1970-2015 is shown in Figure 3.

Figure 3: Firearm homicide rate, California, 1970-2015
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The firearm homicide series follows the general murder rate very closely. As
we see below, the results are the same.

Table 3: Firearm homicide rate, California, 1970-2015

Outcome Variable Coefficient T-ratio P-value
Firearm homicide rate  LCM ban 0.844 1.29 0.21
Federal assault weapons ban -0.606 -1.39 0.17
Percent population 15-29 0.104 0.35 0.73
Crack epidemic 1984-199] 0.472 0.99 0.33
Income per capita -0.355 -0.92 0.37
Unemployment rate -0.064 -0.56 0.58
Firearm homicide rate. lagged 0.545 3.64% 0.00
Constant 0.056 0.46 0.65

Notes: first differences. trend coefficient estimated by constant; * p<0.05.

There is no significant effect of either the state or the federal LCM ban on
the gun homicide rate.

5.

Number of People Killed in California Mass Shootings

The number of deaths due to mass shootings in California from1968-2015,

as pulled from the data presented by Klarevas, is shown in Figure 4.

Figure 4: Deaths due to mass shootings, California, 1968-2015 (Klarevas data)
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The regression analysis is reported in Table 4 below.

Table 4: Mass shooting deaths, California, 1970-2015

Outcome Variable Coefficient T-ratio P-value

Mass shooting deaths LCM ban -2.025 -0.53 0.59
Federal LCM ban -0.914 -0.62 0.53
Trend -0.701 -1.60 0.11
Percent population 15-29 -1.046 -1.41 0.16
Crack epidemic 1984-199] 3.037 1.62 0.10
Income per capita 3.232 1.52 0.13
Unemployment rate 1.219 1.60 0.11
Constant -19.890 -0.78 0.43

Notes: negative binomial model. income and unemployment data start in 1970, data [rom Klarevas, * p<0.03

There is no significant effect of either the federal or the state LCM ban on

the number of mass shooting deaths in California.

6. Number of Mass Shootings in California

According to Klarevas, between 1968 and 1999 there were 9 incidents of
mass shootings in California. Between 2000 and 2015, there were 7 incidents. The

regression analysis is presented in Table 5 below.

Table 5: Incidents of mass shootings, California, 1970-2015

Outcome Variable Coefficient T-ratio P-value
Mass shooting incidents  LCM ban -2.386 -1.16 0.23
Federal LCM ban -1.439 -1.07 0.29
Trend -0.235 -1.18 0.24
Percent population 15-29 -0.380 -1.16 0.25
Crack epidemic 1984-1991 0.491 0.50 0.61
Income per capita 1.343 1.33 0.18
Unemployment rate 0.409 1.42 0.15
Constant -11.043 -0.82 0.41

Notes: negative hinomial model, income and unemployment data start in 1970, data from Klarevas, * p<0.03

There is no significant effect of either the federal or the state LCM ban on
the number of incidents of mass shootings in California.

10
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7. Number of Police Officers Killed in the Line of Duty in
California

Koper notes that assault weapons and LCMs are overrepresented in killings
of police officers. The implication is that a ban would reduce the number of police
officers killed. The data are shown in Figure 5.

Figure 5: Police officers killed in line of duty, California, 1973-2015
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The number of officers killed has been declining since 1973. However, the
mean before the California LCM ban is 7.5 while the mean after the ban is 4.3. The
question is whether this difference is significant. The test is presented in Table 6
below.

Table 6: Police officers killed in the line of duty, California, 1973-2015

Outcome Variable Coefficient T-ratio P-value
Police officers killed  LCM ban 0.056 0.14 0.89
Federal LCM ban -0.232 -0.89 0.37
Trend -0.029 -0.69 0.49
Percent population 15-29 -0.089 -1.23 0.22
Crack epidemic 1984-1991 -0.405 -1.93 0.05
Income per capita -0.078 -0.35 0.72
Unemployment rate -0.033 -0.48 0.63
11
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Constant 6.453 1.83 0.07

Notes: negative binomial model. * p<0.03

Neither the state ban nor the national ban had any significant effect on the
number of police officers killed in the line of duty in California.

8. Summary and Conclusions

From the statistical analysis of the effects of the state and federal LCM bans
presented above, I conclude that the California LCM acquisition ban had no
significant effect on violent crime, murder, firearm homicide, the number of people
killed in mass shootings, the number of incidents of mass shootings, or the number
of police officers killed in the line of duty.

Similarly, I find that the federal assault weapons law and its national LCM
ban had no effect on the California violent crime rate, murder rate, gun murder
rate, the number of people killed in mass shootings, the number of incidents of
mass shootings, or the number of police officers killed in the line of duty.

B.  Lawfully Possessed (or Grandfathered) Magazines Over Ten
Rounds Are Not Commonly Used in Mass Shootings in California,
So Banning Possession of Such Magazines Will Not Reduce the
Number or Lethality of Such Incidents

Until the enactment of California Penal Code section 32310(c), the law did
not prohibit the possession of LCMs lawfully acquired before January 1, 2000.
Therefore, an indeterminate but substantial number of gun owners in California
have owned, and continued to own, what I refer to herein as “pre-acquisition-ban”
or “grandfathered” LCMs.

Adding a possession ban to California’s current acquisition ban might be
expected to save lives if it could be shown that grandfathered, pre-acquisition-ban
LCMs are regularly used in mass shootings and can be shown to be responsible for
death and injury of Californians. Since magazines over ten rounds in California
cannot be legally manufactured, sold, transferred, or imported, the only harm they
represent is their use by their lawful owner in criminal shootings.’

As an expert witness in another case (Wiese v. Becerra, E.D. Cal. No. 2:17-
cv-00903-WBS-KJIN), I conducted a comprehensive study of California mass

7 This argument also requires the assumption that any possession ban would
have an appreciable effect on the number of pre-acquisition-ban LCMs used in
criminal shootings.

12
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shooting incidents.® In doing so, I reviewed the www.massshootinetracker.com
data set, which represents an exhaustive list of mass shooting incidents, as the site
defines it.” From that data set, I found 185 incidents reported for California
between January 1, 2013 and June 5, 2017.'° Of these 185 cases, only three could
be shown to involve the use of LCMs.!' Between June 5 and October 30, 2017,
there were 22 more mass shooting incidents in California as reported by

www.massshootinetracker.com.'*

I also reviewed the mass shootin% cases reported in Klarevas’s Rampage
Nation, covering the years 1966-2016," as well as his declaration in this case
which includes, in his Appendix B, mass shooting cases for the years 1968-2017."
Klarevas conveniently lists the presence of LCMs in those cases. In addition, I
have reviewed the cases listed in the Mother Jones data set, which spans the years
1982-2017, and the Violence Policy Center mass shooting list."

8 Declaration of Carlisle E. Moody in Support of Plaintiffs’ Motion for
Issuance of a Temporary Restraining Order and Preliminary Injunction at 4, Weise
v. Becerra, No. 2:17-cv-00903-WBS-KIN (June 10, 2017) (*Moody Declaration™).

? Massshootingtracker.org defines mass shootings within its database as “a
single outburst of violence in which four or more people are shot,” including the
perpetrator. Mass Shooting Tracker, vwwiw.massshootingiracker.ory (last visited
Oct. 25, 2017).

' Moody Declaration, supra note 8, at 5.
Y.Id

'> Mass Shooting Tracker, https:/massshootingtracker.org/data (last visited
Oct. 30, 2017) (*MST Data™).

'3 Louis Klarevas, Rampage Nation: Securing America from Mass
Shootings 71-86 (2016).

" Expert Report of Dr. Louis Klarevas, Duncan v. Becerra, No. 3:17-cv-
01017-BEN-JLB (Oct. 6, 2017) (“Klarevas Report™).

'S Mother Jones, US Mass Shootings, 1982-2017: Data from Mother Jones’
Investigation, http://www.motherjones.com/politics/2012/12/mass-shootings-
mother-jones-full-data/ (last updated Oct. 18, 2017); Violence Policy Center, High-
Capacity Ammunition Magazines Are the Common Thread Running Through Most
Mass Shootings in the United States (July 1, 2017), available at
htip://eunviolence.issuelab.com/resource/high-capacity-ammunition-magazines-
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From all these data, I have been presented with an accurate picture of the
California mass shooting incidents since the acquisition ban took effect in 2000. I
have determined that pre-acquisition-ban LCMs are simply not used in such
incidents.

All the California mass shooting incidents involving LCMs since 2000 are
discussed below.

1. Analysis of www.massshootingtracker.com Data, 1/1/2013-
6/5/2017

6/7/13 Santa Monica, CA: 6 killed including shooter, 4 injured. The
perpetrator used a .223 rifle which he assembled from parts. The parts were legally
acquired, but the finished rifle was illegal. He was reported to have 40 LCMs with
him during the incident. The recent construction of the gun and the age of the
shooter (23) indicates that he did not use pre-acquisition-ban LCMs.'° It is also
unlikely that he stored 40 legal LCMs for over 13 years for a rifle that did not
exist.

11/3/13 LAX: 1 killed, 4 injured including shooter. The perpetrator, armed
with what police say was an assault rifle and carrying materials expressing anti-
government sentiment, opened fire at Los Angeles International Airport. He killed
one person before being chased down himself. He was reported to have used
LCMs. However, at 23 he was too young to legally own pre- aCC]LllSl'[loﬂ -ban
LCMs. He was also living out of state before SB 23 was passed.'”

12/2/15 San Bernardino, CA: 16 killed including both shooters, 22 injured.
The perpetrators reportedly used LCMs. However, the shooters were Cl‘llldl en or
living outside the country when SB 23 was passed. Also, an accomplice served as a

are-the-common-thread-runnine-throuch-most-mass-shootines-in-the-united-

states.html.

1 Samantha Tata, Santa Monica shooter Built Illegal Weapon Afier Govt
Denied Him Firearm, NBC Los Angeles (June 14, 2013)

http://www.nbclosangeles.com/news/local/Santa- I‘loima Shooting-Police-News-

Conference-Watch-Live-211492801.html

'7 Greg Botelho & Michael Martinez, FBI: 23-Year-Old L.A. Man Is Suspect
in Airport Shooting that Kills TSA Officer, CNN.com (Nov. 1, 2013),

http://www.cnn.com/2013/11/0 1/us/lax-gunfire/index.html ?hpt=hp tl.
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straw purchaser. The weapons were acquired in 2011 and 2012, long after the
passage of SB 23.'8

Of these three incidents, it is a reasonable inference that these incidents did
not involve pre-acquisition-ban magazines given media reports involving: (1) the
age of the shooter; (2) the illegal assembly of weapons; and/or (3) the illegal
acquisition of weapons generally from out of state. And in these three incidents,
the shooter would have ignored or flouted existing California law that already
prohibits the manufacture or import of LCMs. It is therefore reasonable to infer
that an additional ban on the possession of such firearm parts would not have
further deterred or prevented the perpetrator from carrying out the shootings.

2. Analysis of www.massshootingtracker.com Data, 6/6/2017-
10/30/2017

As of October 30, 2017, there have been 22 mass shootings in California
since June 5, 2017, according to www.masshootinetracker.com."” News reports
mention LCMs in only one of these incidents:

6/14/17 San Francisco, CA: 4 killed including shooter, 2 injured. A United
Parcel Service worker who killed three of his fellow delivery drivers and then
himself in San Francisco used a MAC-10-style “assault pistol” with a 30-round
magazine that had been stolen in Utah. He also carried a second handgun that had
been stolen in Napa, but did not fire it. The shooter also had a black backpack with
a box of bullets inside, which was recovered along with the guns.?® The LCM used

in this incident was illegally imported into California. It was not a pre-acquisition-
ban LCM.

Of note is an incident from June 6, 2017, that left three dead and one injured
in Fresno. There, the 30-year-old victim of a home invasion involving multiple
attackers used an AR-15 rifle to defend himself.*! Although such a weapon can

'$ Mike Mclntire, Weapons in San Bernardino Shootings Were Legally
Obtained, NY Times (Dec. 3, 2015), htips://www.nytimes.com/2015/12/04/us/
weapons-in-san-bernardino-shootings-were-legally-obtained.html

' MST Data, supra note 12.

20 Vivian Ho, UPS Shooter in San Francisco Used Stolen Gun with 30-round
Magazine, S.F. Gate (June 23, 2017), http:/www.sfeate.com/crime/article/UPS-
shooter-in-San-Francisco-used-stolen-gun-with-11243414.php.

! Jim Guy, Gunfight at East-central Fresno Home Leaves Three Dead, One
Wounded, Fresno Bee (June 6, 2017), http://www.{resnobee.com/news/local/article
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accept an LCM, there is no mention of an LCM in the news reports and the owner
would have been too young (13) to have purchased a legal LCM before January 1,
2000.

3 Analysis of Remaining Mass Shooting Incidents in
California Since 2000

1/30/2006 Goleta Postal Shooting, Goleta, CA: 6 killed. Jennifer San
Marco purchased the firearm, a 9 mm Smith & Wesson model 915 handgun
equipped with a 15-round magazine, from a pawn shop in Grants, NM in 2005.2
The magazine was then illegally imported into California. It was not a pre-
acquisition-ban magazine.

12/24/2008 Christmas Party Killings, Covina, CA: 9 killed. Bruce Jeffrey
Pardo, dressed as Santa Clause invaded a Christmas party at his former in-laws’
house. He used four, 13-round capacity handguns and a homemade flamethrower.
Police found five empty boxes for semiautomatic handguns at his house.? The
empty boxes indicate that the pistols were probably newly acquired and were
therefore not likely to be fitted with pre-acquisition-ban LCMs.

1/27/2009 Los Angeles, CA: 6 killed. Ervin Lupoe killed his wife and five
children in their home and then killed himself. No LCMs were used.?

3/21/2009 Oakland, CA: 4 killed. Lovelle Mixon, 26, killed two motorcycle
police officers with a semiautomatic handgun after a traffic stop, then fled to his
sister’s apartment where he had stored a SKS carbine. He killed two police officers
with the carbine. Mixon was on parole after serving prison time for armed robbery,
thereby in possession of firearms illegally. Although the SKS carbine can accept
box magazines of any size, the standard configuration is a 10-round magazine.” In
any case, Mixon was 16 years old in 1999, making it unlikely that he owned pre-
acquisition-ban LCMs.

2 Associated Press, Postal Killer Believed She Was Target of a Plot,
NBCNews.com (Feb. 3, 2006), hitp:/www.nbecnews.com/id/11167920/#.WIE]

# Wikipedia.com, Covina Massacre (last updated Oct. 29, 2017),
https://en.wikipedia.org/wiki/Covina_massacre.

4 Klarevas Report, supra note 14, App. B at 3.

> Wikipedia.com, SKS (last updated Oct. 28, 2017), https:/en.wikipedia.
org/wiki/SKS.
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10/12/2011 Seal Beach Shootings, Seal Beach, CA: 8§ killed. Scott Dekraai
invaded the Salon Meritage han salon carrying two semiautomatic pistols and a
revolver. No LCMs were used.?

4/2/2012 Oikos University Killings, Oakland, CA: 7 killed. One L. Goh
opened fire on the campus of Oikos University usmg a semiautomatic handgun and
four 10-round magazines. No LCMs were used.’

2/20/2012 Alturas Tribal Shootings, Alturas, CA: 4 killed. Cherie Rhodes
opened fire during an eviction hearing at the Cederville Rancheria tribal
headquarters. She was armed with a 9-mm handgun and a knife. *® No LCMs were
used.

5/23/2014 Isla Vlsta Mass Murder, Isla Vista/Santa Barbara, CA: 6
killed. Elliot Rodger, 22, used three handguns, all legally purchased in California,
all with 10-round magazines. Another 41 loaded 10-round magazines were found
with his body in his car. No LCMs were used.?’

4/18/2017 Fresno Downtown Shooting, Fresno, CA: 3 killed. Kori Ali
Muhammad, 39, opened fire walking along a street in downtown Fresno, killing
three people randomly in an alleged hate crime prior to being apprehended by
police. Over the span of about a minute, Muhammad fired 16 bullets from a .357-
caliber revolver over several blocks, killing three white men at random, police said.
When he was finally stopped by officers, he acknowledged he was a wanted man.*
No LCMs were used.

*6 Klarevas Report, supra note 14, App. B at 3.
57
B

9 Sossy Dombourian, Elisha Fieldstadt & Zoya Taylor, California Gunman
Still Had Hundreds of Rounds: Sher iff, NBC News (May 24, 2014).
https://www.nbenews.com/storyline/isla-vista-rampage/california-gunman-still-
had-hundreds- rounds-s !L[I - 11] 13961

3 Matthew Haag, Gunman, Thought to Be Tai 'geting Whites, Kills 3 in
Fre.mo Pohce Say,N Y Tlmes (Apll] 18 2017), hll;"h [Www., muim .com/
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4. Summary and Conclusions

Thus, after reviewing over 200 mass shooting incidents in California since
January 1, 2000, I find that: (1) large capacity magazines were known to be used in
only six cases and might have been used in two more; and (2) of the eight cases in
which LCMs were, or could have been used, the characteristics of the shooter (age,
residence, time of acquisition, etc.) make it extremely unlikely that pre-acquisition-
ban LCMs were used in any of these incidents.

In summary, there is no evidence that legally possessed, pre-acquisition-ban
LCMs were involved in any in mass shooting incident in California since 2000. It
is thus my professional opinion that pre-acquisition-ban LCMs present no
significant danger to the citizens of California and a possession ban would have no
effect other than turning a large number of law-abiding citizens into criminals.

. The Washington Post Report on LCMs Recovered by Law
Enforcement in Virginia Does Not Show that the Federal Ban Had
Any Effect on Murders or Gun Homicides

As Koper’s expert report notes, in 2011 the Washington Post published the
results of its study of a little-known database on weapons recovered by local law
enforcement officers in Virginia.’' The Criminal Firearms Clearinghouse,
maintained by the Virginia State Police, contains detailed information regarding
“all firearms seized, forfeited, found or otherwise coming into the possession of
any state or local law-enforcement agency of the Commonwealth [of Virginia]
which are believed to have been used in the commission of a crime.”* It includes
information on the circumstances of each firearm’s recovery and each firearm’s
physical characteristics, including magazine capacity.

The Washington Post study found that, “[t]he number of guns with high-
capacity magazines seized by Virginia police dropped during a decade-long federal
prohibition on assault weapons, but the rate has rebounded sharply since the ban

31 Expert Report of Dr. S. Christopher Koper at 18-19 & n.22., Duncan v.
Becerra, No. 3:17-cv-01017-BEN-JLB (Oct. 6, 2017) (“Koper Report™); David S.
Fallis & James V. Grimaldi, Va. Date Show Drop in Criminal Firepower During
Assault Gun Ban, Wash. Post (Jan. 23, 2011), available at
hitp://www.washingtonpost. com/wp-
dyn/content/article/2011/01/22/AR2011012203452 . html.

32 Virginia State Police, Firearms Transaction Center (FTC), Crim. Jus.
Info. Servs. (CJIS) Div. Newsletter 1, July 2013, available at

http://www.vsp.state.va.us/downloads/CJIS Newsletters/CJIS-Newsletter-July-
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was lifted in late 2004 . . ..”* This, according to Koper, implies that the federal ban
was effective in reducing the number of LCMs used by criminals. “Maybe the
federal ban was finally starting to make a dent in the market by the time it ended,”
the Washington Post reported Koper as claiming.**

Garen Wintemute, head of the Violence Prevention Research Program at the
University of California at Davis, was also quoted as saying “[t]he pattern in
Virginia ‘may be a pivotal piece of evidence’ that the assault weapons ban
eventually had an impact on the proliferation of high-capacity magazines on the
streets.” He continued:

“Many people, me included, were skeptical about the chances that the
magazine ban would make a difference back in 1994” . . . . “But what
I am seeing here is that after a few years’ lag time the prevalence of
high-capacity magazines was declining. The increase since the ban’s
repeal is quite striking.”*

Wintemute’s comment about the “striking” increase of LCMs recovered in
Virginia since the lapse of the federal ban is somewhat alarming. Did this
“striking” increase in LCM use by criminals increase homicide in Virginia? The
proportion of recovered firearms in the Criminal Firearms Clearinghouse with
magazine capacity greater than 10 is shown in Figure 6 along with the
corresponding murder and gun murder rate for Virginia from 1993 to 2013.%¢

33 Fallis, supra note 30, at 1.
M1
35 fd

36 Murder data is taken from the Uniform Crime Reports. Gun homicide is
taken from the CDC Wonder data base.
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Figure 6: Proportion of crime guns with LCMs and homicide in Virginia
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The proportion of crime guns with LCMs initially rose from 1994-1997, the
first three years of the federal ban, then declined steadily to 2004, only to rise again
after the ban was lifted. On the other hand, the murder rate and the gun homicide
rate in Virginia have both declined steadily, revealing no apparent connection
between gun homicides and the use of LCM’s by criminals.

This observation can be tested by regressing the Virginia gun homicide rate
and overall murder rate on the proportion of crime guns with LCMs and a trend
term for 1993-2013. Because the time series could be a random walk, which could
lead to a spurious regression, I also used first differences. The results are reported
below.

Table 7: Proportion of crime guns with LCMs and homicide in Virginia

Percent

Variable LCM Trend Autocorrelation
Coeff T-ratio Coeff T-ratio Rho T-ratio
EE
Gun homicide rate -0.109 22,547 0713 13
*
withi trend -0.008 003 -0.151  -653*** 0417 178
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o 2.56%*
First differences -0.027 -0.07 -0.158 -1.23 -0.552
& % 452***
Log gun homicide rate -0.028 -3.03%** 0.694 :
with trend -0.006 2103 -0.033  -6.86%%* 0299 1.21
§ s
Biriedifiecennes -0.006 067 -0.037 126 0593 298
B
Murder rate -0.140 -2 48%* 0.774 6.03
9 7%
with tend -0.021 067 -0217 -849%* (0583 29
e Ed
First differences -0.004 2012 -0221 183% 041 187
E
Log murder rate -0.027 221G An* 0.744 26
with frend 0.000 20.06 -0.036 -8.86%** 0480 >16™"
First differences 0.006 0.10  -0.039 -1.84*  .0459 203
Gun murders -0.021 =303 %**
with trend -0.007 -1.20 -0.021 ~ T3k
Murders -0.019 -2, Tk
with trend -0.001 2016 -0.024  -633%%*

Notes: *** significant at .01, ** significant at .05, * significant at .10, two-tailed. Percent LCM is the proportion of
Virginia crime guns with LCMs. In the first difference model, the trend is estimated by the intercept. Gun murders
and murders are estimated using a negative binomial model. See Appendix 2 for details.

If I omit the trend, the estimated coefficient on the proportion of LCMs is

negative and highly significant, reflecting the fact that crime in Virginia continued
its decline while the proportion of crime guns with LCMs increased substantially.’”

37 Table 7 also reports the Breusch-Godfrey test for autocorrelation. The
regressions in levels show significant positive serial correlation, except for the log
of the gun homicide rate, indicating that the t-ratios are likely to be overstated in
those cases. In first differences, the serial correlation is negative, indicating that the
t-ratios are underestimated. We estimated the regression in both levels and first
differences because unit root tests were inconclusive.
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However, when I include the trend, which is negative and highly significant, the
proportion of LCMs is never significant.

Using a negative binomial model, appropriate for count data, I also regressed
the number of gun homicides and murders in Virginia on the LCM proportion and
a trend. The results are the same. There is no relationship between the proportion
of crime guns with LCMs and either the number of murders or the number of gun
homicides. (See Appendix 2 for complete results.)

There is no relationship between the number of public shooting victims and
the proportion of LCMs because Virginia had only one such event, the Virginia
Tech shooting in 2007, in which the shooter used both standard- and large-
capacity magazines holding 10 and 15 rounds.

I conclude that, using data from the Virginia Firearms Clearinghouse, which
counts the number of confiscated crime guns with LCMs, I am unable to find any
effect of LCMs or the LCM ban on murders or gun homicides. More criminals
using more guns with LCMs apparently do not cause more homicides. LCMs
appear to have nothing to do with homicide.
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VIII. APPENDIX AND ATTACHMENT

Attached as Appendix 1 is a true and correct copy of the complete output of
the Stata program used to generate the results reported in Section VI.A. above.

Attached as Appendix 2 is a true and correct copy of the complete output of
the Stata program used to generate the results reported in Section VI.C above.

Attached at Exhibit 1 and made a part of this report is a copy of my
curriculum vitae, including a list of all my published works from the last ten years.

IX. CONCLUSION

Based on the findings listed above, it is my opinion that the California
acquisition ban on LCMs has had no significant effect on the California murder
rate, gun homicide rate, the number of people killed in mass shootings, the number
of incidents of mass shootings, or the number of police officers killed in the line of
duty.

Similarly, I find that the federal assault weapons law and its national LCM
ban had no effect on the California violent crime rate, murder rate, gun murder
rate, the number of people killed in mass shootings, the number of incidents of
mass shootings, or the number of police officers killed in the line of duty.

The ineffectiveness of the acquisition ban is not due to the fact that
possession of LCMs was not prohibited. A comprehensive examination of the
incidents of mass shootings indicates that no grandfathered, pre-acquisition-ban
LCMs have been used in any mass shootings in California.

It is thus my professional opinion that California’s acquisition ban has not
and will not, even when paired with a possession ban, result in any statistically
significant reduction in the number or lethality of mass shooting incidents in
California or violent crime rates in general.

Dated: November 2, 2017 / / £ = C"/

Dr. Carlisle E. Moo
William & Mary
Tyler Hall, Roofn 336

300 James Blair Dr.
Williamsburg, VA
(757) 221-2373
cemood@wm.edu
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Century

Article

David B. Kopel *!
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*849 THE HISTORY OF FIREARM MAGAZINES
AND MAGAZINE PROHIBITIONS

L. INTRODUCTION

In recent years, the prohibition of firearms magazines has become an important
topic of law and policy debate. This article details the history of magazines
and of magazine prohibition. The article then applies the historical facts to
the methodologies of leading cases that have looked to history to analyze the
constitutionality of gun control laws.

Because ten rounds is an oft-proposed figure for magazine bans, Part II of the
article provides the story of such magazines from the sixteenth century onward.
Although some people think that multi-shot guns did not appear until Samuel Colt
invented the revolver in the 1830s, multi-shot guns predate Colonel Colt by over

two centuries. |

Especially because the Supreme Court's decision in District of Columbia v. Heller 8
considers whether arms are “in common use” and are “typically possessed by law-

abiding citizens for lawful purposes,”3 the article also pays attention to whether
and when particular guns and their magazines achieved mass-market success in the
United States. The first time a rifle with more than ten rounds of ammunition did

so was in 1866, * and the first time a *850 handgun did so was in 1935.°

The detailed history of various firearms and their magazines stops in 1979--a year
which is somewhat ancient in terms of the current gun control debate. Back in 1979,
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revolvers still far outsold semiautomatic handguns. ® No one was trying to ban so-

called assault weapons, | although such guns were already well established in the
8

market.

For the post-1979 period, Part II briefly explains how technological improvements
in recent decades have fostered the continuing popularity of magazines holding
more than ten rounds

Part III of the article describes the history of magazine prohibition in the United
States. Such prohibitions are of recent vintage, with an important exception: during
prohibition, Michigan, Rhode Island, and the District of Columbia banned some
arms that could hold more than a certain number of rounds; Ohio required a

special license for such guns.” The Michigan and Rhode Island bans were repealed
decades ago; the Ohio licensing law was repealed in 2014, having previously

been modified and interpreted so that it banned no magazines. 10 The District of
11

Columbia ban, however, remains in force today, with some revisions.
The Supreme Court's Second Amendment decisions in District of Columbia v.

Heller and McDonald v. Chicago K paid careful *851 attention to history . Several
post- Heller lower court opinions in Second Amendment cases have also examined
history as part of their consideration of the constitutionality of gun control statutes.
Part IV of this article examines the legality of magazine bans according to the
various historical standards that courts have employed.

II. THE HISTORY OF MAGAZINES HOLDING MORE THAN TEN
ROUNDS

In District of Columbia v. Heller, the Supreme Court ruled that the District
of Columbia's handgun ban was unconstitutional partly because handguns are
in “common use.” "> The Second Amendment protects arms that are “typically

possessed by law-abiding citizens for lawful purposes.” L

Magazines of more than ten rounds are older than the United States.'> Box

magazines date from 1862.'% In terms of large-scale commercial success, rifle
magazines of more than ten rounds had become popular by the time the Fourteenth

Amendment was being ratified. 17 Handgun magazines of more than ten rounds

would become popular in the 1930s. 15
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A. Why Consumers Have Always Sought to Avoid Having to Reload During
Defensive Gun Use

When a firearm being used for defense is out of ammunition, the defender no
longer has a functional firearm. The Second Amendment, of course, guarantees the

right to an operable firearm. 19" As the Heller Court explained, the Council of the
District of Columbia could not require that lawfully-possessed guns be kept in an

inoperable status (locked or disassembled) in the home, because doing so negates

their utility with respect to “the core lawful purpose of self-defense.” 2%

When the defender is reloading, the defender is especially vulnerable to attack.
When ammunition is low but not exhausted (e.g., two or three rounds remaining),
that may be insufficient to *852 deter or control the threat, especially if the threat
is posed by more than one criminal. If the victim is attacked by a gang of four
large people, and a few shots cause the attackers to pause, the victim needs enough
reserve ammunition in the firearm to make the attackers worry that even if they
rush the victim all at once, the victim will have enough ammunition to knock each
attacker down. When guns are fired defensively, it is unusual for a single hit to
immediately disable an attacker.

Accordingly, from the outset of firearms manufacturing, one constant goal has
been to design firearms able to fire more rounds without reloading.

To this end, manufacturers have experimented with various designs of firearms
and magazines for centuries. While not all of these experiments were successful in
terms of mass sales, they indicated the directions where firearms development was
proceeding. The first experiments to gain widespread commercial success in the
United States came around the middle of the nineteenth century.

B. Magazines of Greater than Ten Rounds are More than Four Hundred Years Old

The first known firearm that was able to fire more than ten rounds without
reloading was a sixteen-shooter created around 1580, using “superposed™ loads

(each round stacked on top of the other). 2l Multi-shot guns continued to develop

in the next two centuries, with such guns first issued to the British army in 1658. %

One early design was the eleven-round “Defence Gun,” patented in 1718 by lawyer
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and inventor James Puckle. > It used eleven preloaded cylinders; each pull of the

trigger fired one cylinder. A

As with First Amendment technology (such as televisions or websites), the Second
Amendment is not limited to the technology that existed in 1791.% The Heller

Court properly described such an asserted limit as “bordering on the frivolous.” 26

But evenif Heller *853 had created such a rule, magazines of more than ten rounds
are older than the Second Amendment.

At the time that the Second Amendment was being ratified, the state of the art
for multi-shot guns was the Girandoni air rifle, with a twenty-two-shot magazine

capacity. 27 Meriwether Lewis carried a Girandoni on the Lewis and Clark
expedition. 8 At the time, air guns were ballistically equal to powder guns in terms
of bullet size and velocity. 2% The .46 and .49 caliber Girandoni rifles were invented
around 1779 for use in European armies and were employed by elite units. >’ One
shot could penetrate a one-inch thick wood plank or take down an elk. >’

C. The Nineteenth Century Saw Broad Commercial Success for Magazines
Holding More than Ten Rounds

Firearm technology progressed rapidly in the 1800s. Manufacturers were
constantly attempting to produce reliable firearms with greater ammunition
capacities for consumers. One notable step came in 1821 with the introduction of
the Jennings multi-shot flintlock rifle, which, borrowing the superposed projectile

design from centuries before, could fire twelve shots before reloading. a2

Around the same time, pistol technology also advanced to permit more than
ten shots being fired without reloading. “Pepperbox™ *854 pistols began to be

produced in America in the 1830s.® These pistols had multiple barrels that
would fire sequentially. 3% While the most common configurations were five or
six shots, > some models had twelve independently-firing barrels, % and there

were even models with eighteen or twenty-four independently-firing barrels. .
Pepperboxes were commercially successful and it took a number of years for

Samuel Colt's revolvers (also invented in the 1830s) to surpass them in the

marketplace. R
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The 1830s through the 1850s saw a number of different firearm designs intended
to increase ammunition capacity. In 1838, the Bennett and Haviland Rifle was
invented; it was a rifle version of the pepperbox, with twelve individual chambers

that were manually rotated after each shot. 3 This would bring a new chamber,

preloaded with powder and shot, into the breach, ready to be fired. 40 Alexander
Hall and Colonel Parry W. Porter each created rifles with capacities greater than
ten in the 1850s.*' Hall's design had a fifteen-shot rotating cylinder (similar to a

revolver), while Porter's design used a thirty-eight-shot canister magazine. >

The great breakthrough, however, began with a collaboration of Daniel Wesson
(of Smith and Wesson) and Oliver Winchester. They produced the first metallic
cartridge--containing the gunpowder, primer, and ammunition in a metallic

case similar to modern ammunition.* Furthermore, they invented a firearms
mechanism that was well suited to the new metallic cartridge: the lever *855

action. * Their company, the Volcanic Repeating Arms Company, introduced the

lever action rifle in 1855.* This rifle had up to a thirty-round tubular magazine
under the barrel that was operated by manipulating a lever on the bottom of the

stock. *® The lever-action allowed a shooter to quickly expel spent cartridges and
ready the firearm for additional shots. 47 An 1859 advertisement bragged that the

guns could be loaded and fire thirty shots in less than a minute. 4 In 1862, the
Volcanic evolved into the sixteen-round Henry lever action rifle, lauded for its

defensive utility. 2

The Henry rifle further evolved into the Winchester repeating rifle, and the
market for these firearms greatly expanded with the first gun produced under

the Winchester name. " Winchester touted the Model 1866 for defense against
“sudden attack either from robbers or Indians.” ' According to advertising, the

2 . s >
»32 or with seventeen in the magazine

5 53

M1866 “can. .. be fired thirty times a minute,
and one in the chamber, “eighteen charges, which can be fired in nine seconds.
The gun was a particularly big seller in the American West. 3% There were over
170,000 Model 1866s produced. >

Next came the Winchester M1873, “[tlhe gun that won the West.” ¢ The
Winchester M1873 and then the M1892 were lever actions holding ten to eleven

rounds in tubular magazines.>’ There were over 720,000 copies of the Winchester
1873 made from 1873 to *856 1919.°® Over a million of the M1892 were
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manufactured from 1892 to 1941.%° The Italian company Uberti, which specializes
in high-quality reproductions of western firearms, produces reproductions of all of
the above Winchesters today. 60 Another iconic rifle of the latter nineteenth century

was the pump action Colt Lightning rifle, with a fifteen-round capacity. o

Manufactured in Maine, the Evans Repeating Rifle came on the market in 1873. s

The innovative rotary helical magazine in the buttstock held thirty-four rounds. %
It was commercially successful for a while, although not at Winchester's or Colt's

levels. Over 12,000 copies were produced. **

Meanwhile, the first handgun to use a detachable box magazine was the ten-round
Jarre harmonica pistol, patented in 1862, 55 In the 1890s, the box magazine would
become common for handguns. i

Pin-fire revolvers with capacities of up to twenty or twenty-one entered the market
in the 1850s; % they were produced for the next half-century, but were significantly
more popular in Europe than in America. 68 For revolvers with other firing

mechanisms, there were some models with more than seventeen rounds. 9 The
twenty-round Josselyn belt-fed chain pistol was introduced in 1866, and various

other chain pistols had even greater capacity. ™ Chain pistols did not win much

market share, perhaps in part because the large *857 dangling chain was such an

impediment to carrying the gun. #

The semiautomatic firearm and its detachable box magazine were invented before
the turn of the century. It was the latest success in the centuries-old effort to
improve the reliability and capacity of multi-shot guns.

In 1896, Germany's Mauser introduced the C96 “broomhandle” pistol, which
remained in production until the late 1930s, selling nearly a million to civilians

worldwide. > The most common configuration was in ten-round capacity, but
there were a variety of models with capacities as low as six or as high as twenty. 7
The latter was the Cone Hammer pistol, with twenty-round box magazine. L
The Luger semiautomatic pistol was brought to the market in 1899 (although it is

commonly known as the “1900”). 2 Through many variants, it was very popular
for both civilians and the military markets, and remained in production for nearly
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a century. 76 The most common magazines were seven or eight rounds, but there

was also a thirty-two-round drum magazine. o

D. Manufacturers in the Twentieth Century Continued the Trend of Increasing
Ammunition Capacity and Reliability for Civilian Firearms.

The twentieth century saw improvements on the designs pioneered in the 1800s and
expanding popularity for firearms with more than ten rounds.

*858 Since the late 1890s, the Savage Arms Company has been one of the classic

American firearms manufacturers. ’® In 1911, the company introduced their bolt-

action Model 1911, a twenty-shot repeater with a tubular magazine in .22 short
80

caliber. " The rifle was popular for boys and for shooting galleries.
By the 1930s, American manufacturers such as Remington, Marlin, and

Winchester were producing many tubular magazine rifles in .22 caliber. ' These
firearms are classic rifles for “plinking” (casual target shooting), especially popular
for young people. Based on firearms catalogues from 1936 to 1971, there are over
twenty such firearms models from major American manufacturers with magazines

. " " . i
of sixteen to thirty rounds in one or more of the calibers. 82

In 1927, the Auto Ordinance Company introduced their *859 semiautomatic rifle
that used thirty-round magazines. 83 These rifles are still in production today. s

The M-l carbine was invented for the citizen solider of World War II.%
Thereafter, the M-1 carbine became and has remained a popular rifle for civilians

in America. % The U.S. government's Civilian Marksmanship Program, created
by Congress, put nearly a quarter million of these guns into the hands of law-

abiding American citizens starting in 1963, at steeply-discounted prices. %’ Partly
using surplus government parts, the Plainfield Machine Company, Iver Johnson,
and more than a dozen other companies cumulatively manufactured over 200,000

for the civilian market, starting in the late 1950s. % The standard magazines are

fifteen and thirty rounds. ¥°

The most popular rifle in American history is the AR-15 platform, a semiautomatic

rifle with standard magazines of twenty or thirty rounds. % The AR-15 was
brought to the market in 1963, with a *860 then-standard magazine of twenty;

 Exhibit 12
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the thirty-round standard magazine was developed a few years later. ' The 1994

Supreme Court case Staples v. United States®” described the AR-15 as “the civilian
version of the military's M-16 rifle,” and noted that many parts are interchangeable

between the two guns. 2 The crucial distinction, explained the Court, is that
the AR-15 is like all other semiautomatic firearms in that it can fire “only one

shot with each pull of the trigger.” % The Court pointed out that semiautomatic

firearms “traditionally have been widely accepted as lawful possessions.” * o
legally speaking, the semiautomatic AR-15 is the opposite of the M-16 machine
gun: “[Clertain categories of guns--no doubt including the machineguns, sawed-
off shotguns, and artillery pieces that Congress has subjected to regulation--. . .
have the same quasi-suspect character we attributed to owning hand grenades. . . .

But. .. guns falling outside those categories traditionally have been widely accepted

as lawful possessions. . ..” 26

By 1969, the AR-15 faced competition from the Armalite-180 (twenty-round
optional magazine), the J&R 68 carbine (thirty rounds), and the Eagle Apache

carbine (thirty rounds). 9

Springfield Armory brought out the M1A semiautomatic rifle in 1974, with a

twenty-round detachable box magazine.”® The next year, the Ruger Mini-14 rifle
was introduced, with manufacturer-supplied standard five, ten, or twenty-round

detachable magazines.”® Both the MIA and the Mini-14 are very popular to this

day. 100

*861 By 1979, all of the above guns were challenged in the American market
by high-quality European imports such as the Belgian FN-FAL Competition
rifle (optional twenty-round magazine), the German Heckler & Koch HK-91 and
HK-93 rifles (twenty rounds), the Swiss SIG AMT rifle (twenty rounds), and the

Finnish Valmet M-718 rifle (thirty rounds). '°!

Citizen firearms with detachable magazines holding more than ten rounds were not

limited to rifles, however. In 1935, Browning introduced the Hi-Power pistol. a2

This handgun was sold with a thirteen-round detachable magazine and is still in

production. L

In Europe, more so than in America, Browning had to compete against the Spanish
Gabilondo twenty-round Plus Ultra, introduced in 1925. 10 Spain's Arostegui,
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Eulogio brought out the Azul--a semiautomatic with standard magazines of ten,
twenty and thirty-- in 1935. L

Browning's first notable American competition came with the 1964 introduction of

the Plainfield Machine Company's “Enforcer,” a pistol version of the M1 carbine

with a thirty-round magazine. '*®

A tremendous commercial success was the Beretta model 92, a nine millimeter

pistal with a sixteen-round magazine, which entered the market in 1976. 107
In various configurations (currently the Beretta 92F) the Beretta is one of the

most popular of all modern handguns. o Browning introduced another popular

handgun in 1977, the fourteen-round BDA (Browning Double Action).'” Also
coming on the market at this time were European handguns such as Austria's
L.E.S. P-18 (eighteen rounds) and *862 Germany's Heckler & Koch VP 70Z (also

eighteen rounds). 49

E. Magazines After 1979

We end this story in 1979, when Jimmy Carter was President, 11 the Bee Gees

bestrode the AM radio Top 40, 12 Gaston Glock was manufacturin g curtain rods

in his garage, 113 Americans were watching Love Boat on broadcast television, L4

and people on the cutting edge of technology were adopting VisiCalc, the first

spreadsheet program, run from huge floppy discs. nh

Long before 1979, magazines of more than ten rounds had been well established in
the mainstream of American gun ownership. Indeed, they had been so established
before almost everyone alive in 1979 was born.

After 1979, technological improvements continued to foster the popularity of
magazines holding more than ten rounds. First of all, there were improvements
across the board in manufacturing, so that magazine springs became more reliable,
particularly for magazines holding up to thirty rounds. This greatly reduced the
risk of a misfeed. Reliability was also enhanced by improvements in shaping the
magazines' “lips”--the angled wings at the top of the magazine which guide the next

round of ammunition into the firing chamber. i
Exhibit 12
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Magazines of all sizes benefited from increasing use of plastic polymers in

manufacturing. h7 Today, many magazine walls are *863 made from plastic,
rather than metal. Closer tolerances in manufacturing, lower costs, and increased
durability have all improved magazine quality and reliability.

Likewise, the vast majority of magazines today have a removable baseplate (also

known as a “foot plate”). 118 Removal of the baseplate allows the magazine to
be disassembled for cleaning (e.g., removal of gunpowder residue) or repair (e.g.,

replacing a worn-out spring). ' ' The existence of a removable baseplate also makes

it possible for consumers to add after-market extenders to a magazine. 120 These
extenders may simply increase the grip length (to better fit a particular consumer's

hands), and they may also increase capacity by one, two, or three rounds. 12! Thus,
a consumer with a ten-round factory magazine can add a two-rounder extender to
create a twelve-round magazine.

Most importantly, the double-stack magazine was perfected. In some box
magazines, the ammunition is contained in a single column. 122 1n the double-stack

. .4 . . . 9
magazine, there are two columns of ammunition, side-by-side and touching. =

When the gun is used, the magazine will first reload a round from column A, then

a round from column B, then from column A, and so on. s

The practical effect is this: for a handgun, a single stack magazine of seventeen
rounds would stick out far below the bottom of the grip, making the gun unwieldy
for carrying and holstering. With a double-stack configuration, a seventeen-round
magazine can fit inside a standard full-sized handgun grip. The practical limitation
of grip size (the size of the human hand) means that relatively larger capacity
magazines are possible for relatively smaller cartridges. Thus, a double-stack
magazine for the midsize nine millimeter round might hold up to twenty or twenty-
one rounds, whereas a double-stack for the thicker .45 ACP cartridge would hold
*864 no more than fifteen.

III. THE HISTORY OF AMMUNITION CAPACITY BANS

An important factor in the consideration of the constitutionality of firearms
laws is whether they are traditional and longstanding. For example, the Heller
Court pointed out that “[flew laws in the history of our Nation have come close

to the severe restriction of the District's handgun ban.”'?> The handgun ban
was contrasted with “longstanding” guns controls, such as those prohibiting gun
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possession by felons or the mentally ill. '*® Following Heller, the Tenth Circuit

has explained that Second Amendment cases must consider “the rarity of state

enactments in determining whether they are constitutionally permissible.” &

At the time the Second Amendment was adopted, there were no laws restricting
ammunition capacity. This was not because all guns were single-shot. As detailed
above, multi-shot guns predate the Second Amendment by about two hundred

years, and Lewis and Clark carried a powerful twenty-two-round gun on their

oy 2
famous expedition. =

The first laws that restricted magazine capacity were enacted during the prohibition
era, nearly a century and a half after the Second Amendment was adopted, and over
half a century after the adoption of the Fourteenth Amendment. In 1927, Michigan
prohibited “any machine gun or firearm which can be fired more than sixteen times

without reloading.” '* Also in 1927, Rhode Island banned “any weapon which

shoots more than twelve shots semi-automatically without re-loading.” L9

The Michigan ban was repealed in 1959.'*' That same year, the *865 Rhode
Island law was changed to fourteen shots, and .22 caliber rimfire guns were

excluded. '** The Rhode Island ammunition capacity law was fully repealed in
1975. 1%

The two statutes applied only to firearms, with Rhode Island only for
semiautomatics. Neither statute covered a magazine that was not inserted in a
firearm.

In 1933, Ohio began requiring a special permit for the possession or sale of a
semiautomatic firearm with an ammunition capacity of greater than eighteen

rounds. ** In 1971 , during a recodification of the state criminal code, an exemption
for .22 caliber was added, and for other calibers the limit was raised to thirty-two

or more rounds. '*°

Significantly, the Ohio statute was interpreted to not ban the sale of any magazine

or any gun, but to forbid the simultaneous purchase of a magazine and a

136

compatible gun. (Of course purchase was allowed if one has the special

137

permit.) ~° With or without the permit, one could buy a sixty-round magazine in

Ohio. '*® The licensing law was fully repealed in 2014, 3
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*866 The only longstanding statute banning magazines is found in the District
of Columbia. In 1932, Congress passed a District of Columbia law prohibiting
the possession of a firearm that “shoots automatically or semiautomatically more

than twelve shots without reloading.” 10 1n contrast, when Congress enacted the
National Firearms Act of 1934 to impose stringent regulations on machine guns, it

chose to impose no restrictions on magazines. '41 When the District of Columbia

achieved home rule in 1975, 142 the district council did not choose to repeal the

law but instead promptly enacted the bans on handguns and on self-defense with

143

any gun in the home, "~ which were later ruled unconstitutional by the Supreme

Court in Heller.'* The District of Columbia interpreted the magazine law so

that it outlawed all detachable magazines and all semiautomatic handguns. 3 The
District stands alone in its historical restriction of magazines.

The only widespread restriction on magazine capacity came in 1994 when Congress
enacted a ban on new magazines holding more than ten rounds. 146 The law was

in effect until 2004, at which point Congress allowed it to sunset. !4’ The effects of
this law were studied extensively in a series of U.S. Department of Justice reports
authored by Doctor Christopher Koper and two others. The final report, issued
in 2004, concluded: “there has been no discernible reduction in the lethality and

injuriousness of gun violence, based on indicators like the percentage of gun crimes

resulting in death or the share of gunfire incidents resulting in injury . . ..” I

Further, *867 “the ban has not yet reduced the use of [such magazines] in
crime .. .." ' Doctor Koper noted also that state-level firearm bans have not had
an impact on crime. b

In the modern era, only a few states have enacted magazine restrictions, starting
with New Jersey's 1990 ban on magazines over fifteen rounds. 5! That ban applies

only to detachable box magazines for semiautomatic firearms. '>> A couple years
later, Hawaii banned handgun magazines over twenty rounds, and later reduced

that to ten. !> Maryland in 1994 banned the sale or manufacture of magazines
over twenty rounds; the ban did not affect possession, loans, acquisition, or

importation. '>* The Maryland limit was reduced to ten in 2013. 1%

In 1999 California banned the sale of magazines over ten rounds but allowed
grandfathered possession, and New York did the same in 2000.'°® (Currently,
large capacity magazine bans in Colorado, Connecticut, and Massachusetts also
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have grandfather provisions, while New Jersey, the District of Columbia, and
Hawaii do not.)'”’ In 2013 New York removed grandfathering and reduced
the limit to seven.'>® The seven-round limit was suspended shortly thereafter,

since there are no seven-round magazines available for many guns. 159 Instead,
the legislature forbade owners of ten-round magazines to load more than seven

rounds. '® This restriction was *868 declared to violate the Second Amendment

in a federal district court decision. '® New York City outlaws rifle or shotgun

magazines holding more than five rounds. Ho

3

Also in 2013, Colorado enacted a ban on magazines over fifteen rounds, 163 and

Connecticut did the same for magazines over ten. 164 Both statutes allowed current

owners to retain possession. o

Finally, one state has followed Ohio's former approach of magazine licensing,
rather than prohibition. In 1994, Massachusetts began requiring that possession
and additional acquisitions of magazines over ten rounds be allowed only for

citizens who have a “Class A” firearms license--which most Massachusetts gun

owners have, 16

IV. WHAT DOES THE HISTORY MEAN?

Given the history above, what does modern legal doctrine say about the
permissibility of outlawing magazines, as in the so-called SAFE Act's ban on
possession of magazines of more than ten rounds and loading more than seven
rounds in a magazine, or New York City's ban on long gun magazines of more than
five rounds? What about bans in other states of more than ten rounds (Maryland,
Connecticut, the District of Columbia, California, and Hawaii for handguns only)
or more than fifteen rounds (New Jersey and Colorado)?

This Part analyzes these questions in light of Second Amendment *869 precedents
from the Heller Court and from subsequent cases that have relied at least in part
on history and tradition in judging Second Amendment cases.

A. The Crucial Years: 1789-1791 and 1866-1868

For original meaning of the Second Amendment, the most important times are
when the Second Amendment was created and when the Fourteenth Amendment

_Exhibit 12
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was created, since a core purpose of the latter amendment was to make
the individual's Second Amendment right enforceable against state and local

government. - Congress sent the Second Amendment to the states for ratification

in 1789, and ratification was completed in 1791. 168 The Fourteenth Amendment
was passed by Congress in 1866, and ratification by the states was completed in

1868.'%
1. Magazines in 1789-1791 and 1866-1868

As of 1789 to 1791, multi-shot magazines had existed for two centuries, and a

variety of models had come and gone. 170 The state-of-the-art gun between 1789

and 1791 was the twenty- or twenty-two-shot Girandoni air rifle, powerful enough
171

to take down an elk with a single shot.
By the time that the Fourteenth Amendment was introduced in Congress, firearms

with magazines of over ten or fifteen rounds had been around for decades. 172 The
best of these was the sixteen-shot Henry Rifle, introduced in 1861 with a fifteen-

round magazine. ' > The Henry Rifle was commercially successful, but Winchester

Model 1866, with its seventeen-round magazine, was massively successful. I74 $o
by the time ratification of the Fourteenth Amendment was completed in 1868,
it was solidly established that firearms with seventeen-round magazines were in
common use.

*870 2. Magazine Prohibitions in 1789-1791 and 1866-1868

From the colonial period to the dawn of American independence on July 4,
1776, and through the ratification of the Fourteenth Amendment, there were no
prohibitions on magazines. Indeed, the first magazine prohibition did not appear

until the alcohol prohibition era in 1927. 135 Thus, the historical evidence of
the key periods for original meaning strongly suggests that magazine bans are
unconstitutional,

B. “Typically Possessed by Law-Abiding Citizens for Lawful Purposes” or
“Dangerous and Unusual”?

The Supreme Court's Heller decision distinguished two broad types of arms. Some
arms, such as handguns, are “typically possessed by law-abiding citizens for lawful

purposes.” 176 These arms are also described by the Court as being “in common
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use.”'"" In contrast, some other arms are “dangerous and unusual.” 18 Examples

provided by the Court were short-barreled shotguns or machine guns. 17 The
common, typical, arms possessed by law-abiding citizens are protected by the

Second Amendment; the “dangerous and unusual” arms are not protected. 150 By

definition, “unusual” arms are not “in common use” or “typically possessed by

law-abiding citizens for lawful purposes.” '®!

The Heller Court did not expressly mandate that historical analysis be used when
deciding whether an arm is typical or common or “dangerous and unusual.” The
Heller Court approvingly quoted the 1939 Supreme Court decision United States v.

Miller,"® which had described the original meaning of the Second Amendment as

protecting individually-owned firearms that were “in common use at the time.” '%3

The Miller Court's 1939 decision did not extend Second Amendment protection to

184

sawed-off *871 shotguns; °" as Heller explained Miller, the Miller principle was

that sawed-off shotguns are dangerous and unusual. e

To be precise, Miller did not formally rule that short shotguns are not Second

Amendment arms; the Court simply reversed and remanded the district court's

decision granting criminal defendant Miller's motion to quash his indictment. '%

The Supreme Court said that the suitability of sawed-off shotguns as Second

Amendment arms was not a fact that was subject to “judicial notice.” '%7

Presumably the federal district court in Arkansas could have taken up the
remanded case and then received evidence regarding what sawed-off shotguns are

used for and how common they are. But Miller and his co-defendant Frank Layton

had disappeared long before the case was decided by the Supreme Court. il

Regardless, subsequent courts, including the court in Heller, read Miller as
affirmatively stating that sawed-off shotguns are not protected by the Second

Amendment. '%°

Even though Heller's “common” or “typical” versus “dangerous and unusual”
dichotomy seems primarily concerned with contemporary uses of a given type
of arm, history can still be useful. As detailed in Part II, magazines of more
than ten rounds have been very commonly possessed in the United States since

1862. 'Y Common sense tells us that the small percentage of the population who
are violent gun criminals is not remotely large enough to explain the massive market
for magazines of more than ten rounds that has existed since the mid-nineteenth
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century. We have more than a century and a half of history showing such magazines

to be owned by many millions of law-abiding Americans. 191

Thus, a court which today ruled that such magazines are “dangerous and unusual”
would seem to have some burden of explaining how such magazines, after a century
and a half of being *872 “in common use” and “typically possessed by law-abiding
citizens for lawful purposes,” became “dangerous and unusual” in the twenty-first
century.

This 1s not possible. Today, magazines of more than ten rounds are more common
than ever before.'”® They comprise about forty-seven percent of magazines

currently possessed by Americans today. 193 The AR-15 rifle (introduced in 1963)

194 i

is the most popular rifle in American history, with sales of several million; ts

standard magazines are twenty or thirty rounds. L

C. “Longstanding” Controls Versus “Few Laws in the History of Our Nation”

Just as Heller distinguishes types of arms (common or typical versus dangerous
and unusual), Heller distinguishes types of arms-control laws. One type of arms

controls are “longstanding,” and these are “presumptively lawful.” 19 Examples
listed by Heller are bans on gun possession “by felons and the mentally ill,” bans

on carrying guns “in sensitive places such as schools and government buildings,”

and “conditions and qualifications on the commercial sale of arms.” m

The Heller Court highlighted the unusual nature of the District of Columbia anti-
gun laws:

Few laws in the history of our Nation have come close to the severe
restriction of the District's handgun ban. And some of those few have
been struck down. In Nunn v. State, the Georgia Supreme Court struck
down a prohibition on carrying pistols openly (even though it upheld
a prohibition on carrying concealed weapons). In Andrews v. State,
the Tennessee Supreme Court likewise held that a statute that forbade
openly carrying a pistol “publicly or privately, without regard to time
or place, or circumstances,” violated *873 the state constitutional
provision (which the court equated with the Second Amendment). That
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was so even though the statute did not restrict the carrying of long
guns, '8

What was the history that led the Court to declare the handgun prohibition to
be “unusual”--that is, to be the opposite of a traditional gun control that was
presumptively constitutional? The District of Columbia handgun ban was enacted

in 1975 and took effect in 1976.'% Chicago enacted a similar ban in 1982, and

a half-dozen Chicago suburbs followed suit during the 1980s.”” In 1837, the
Georgia legislature had enacted a handgun ban, but that was ruled unconstitutional
on Second Amendment grounds by the unanimous Georgia Supreme Court in

1846.%°! In 1982 and 2005, San Francisco enacted handgun bans, but they
were both ruled unlawful because of their plain violation of the California state

preemption statute, which forbids localities to outlaw firearms which are permitted

under state law, 2

These are the facts under which the Supreme Court declared handgun bans to be
suspiciously rare in America's history--at the other end of the spectrum from the
presumptively constitutional “longstanding” controls.

The 1975 District of Columbia handgun ban was thirty-three years old when the
Supreme Court decided Heller in 2008. This suggests that thirty-three years is not
sufficient for a gun control to be considered “longstanding.” As detailed in Part
II1, the first of today's magazine bans was enacted by New Jersey in 1990, at fifteen

rounds. ?? The first state-level ten-round ban did not take effect until California

passed such *874 alaw in 2000.2%* These statutes, and other post-1990 magazine
bans, would not qualify as “longstanding.”

Previously, three states and the District of Columbia had enacted some magazine
restrictions during the alcohol prohibition era. 205 The District of Columbia ban,
with modifications, is still in effect. **® The Michigan and Rhode Island bans were

repealed long ago. 207 The Ohio special licensing statute allowed the free purchase
of any magazine, but required a permit to insert a magazine of thirty-two rounds

or more into a firearm; the permit requirement was repealed in 2014. 208 1¢ is
indisputable in the modern United States that magazines of up to thirty rounds
for rifles and up to twenty rounds for handguns are standard equipment for many
popular firearms.
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Several post- Heller lower courts have conducted in-depth examinations of the
history of particular gun control laws. The next Part examines each of those cases
and then applies their methodology to the historical facts of bans on magazines of
more than five, seven, ten, and fifteen rounds.

D. Lower-Court Decisions Applying History

1. Ezell v. City of Chicago

After McDonald v. City of Chicago made it clear that the Second Amendment
applies to municipal governments, the Chicago City Council relegalized handgun

possession and outlawed all target ranges within city limits. >% Assessing the
constitutionality of the ban, the Seventh Circuit used a two-step test, similar to
analysis that is sometimes used in First Amendment cases: (1) Is the activity or

item within the scope of the Second Amendment, as historically understood? If the

answer is “no,” then the restrictive law does not violate the Second Amendment. o

(2) If the answer to the first question is “yes,” then the court will apply some form

of the heightened scrutiny. The intensity of the scrutiny will depend on how close

the restriction comes to affecting the core right of armed self-defense. Al

*875 So the Ezell court began the step-one analysis by considering whether target

practice was historically considered part of the Second Amendment right.zl2
Chicago had argued to the contrary, listing some eighteenth- and nineteenth-
century state statutes and municipal ordinances restricting firearms discharge

within city limits, 213 The Seventh Circuit found almost all of the listed ordinances
to be irrelevant, >!4 Many of them did not ban firearms discharge but simply
required a permit. >'> Others were plainly concerned with fire prevention, an issue
that would not be a problem at a properly-designed modern range. 216 Thus:

Only two--a Baltimore statute from 1826 and an Ohio statute from 1831--
flatly prohibited the discharge of firearms based on concerns unrelated
to fire suppression, in contrast to the other regulatory laws we have
mentioned. This falls far short of establishing that target practice is

wholly outside the Second Amendment as it was understood when

incorporated as a limitation on the States. #i
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So according to the Seventh Circuit, the historical example of repressive laws in
one state and one city are insufficient to support the inference that the repressed

activity is outside the scope of the Second Amendment. >'® The historical basis
of restrictions that would affect magazines over fifteen rounds is nearly as thin:
two states with statutes enacted in 1927, and later repealed, plus the District of

Columbia's 1932 law.>'? As for imposing a ban for guns with magazines of more
than ten rounds (or seven or five), there is no historical basis. Thus, under the
Ezell analysis, bans on magazines infringe the Second Amendment right as it
was historically understood, and such bans must be analyzed under heightened
scrutiny.

2. United States v. Rene E.

In 2009, the First Circuit heard a Second Amendment challenge *876 to
a federal statute that restricted, but did not ban, handgun possession by

juveniles. 220 The federal statute was enacted in 1994, 221 and so of course was not
“longstanding.” *22 The First Circuit looked at the history of state laws restricting
juvenile handgun possession, to see if they were longstanding. 2

The First Circuit found state or local restrictions on handgun transfers to juveniles
and judicial decisions upholding such restrictions from Georgia (1911 case),

Tennessee (1878 case), & Pennsylvania (1881 case), 225 Indiana (1884 case), =
Kentucky (1888 case), 227 Alabama (1858 case), 228 Tlinois (1917 case upholding a
Chicago ordinance), 229 Kansas (1883 case allowing tort liability for transfer), and
Minnesota (1918 case allowing tort liability for transfer). &0

Thus, the First Circuit was able to point to six state statutes, all of them enacted well
over a century previously. >*! They were buttressed by one municipal ordinance
and two cases allowing tort liability, both of these being nearly a century old. 2

The history of magazine restrictions is considerably weaker than that of the juvenile
handgun statutes analyzed in Rene E. There were six statutes on juveniles, all of
which were enacted before 1890, and one of which predated the Civil War. >*® This
is much more than the pair of state statutes on magazines dating from the late
1920s.
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The Rene E. case does not attempt to quantify how many state statutes are
necessary for a gun control to be longstanding; however, we can say that magazine
restrictions fall well short of the historical foundation that the First Circuit relied
on to uphold juvenile handgun restrictions. While Rene E. and Ezell both used
history, the particular way that they used it was different. For Rene E., history was

mixed in *877 with substantive analysis of the modern federal statute, which the

L & & ¥ 3 tE] €2 .. 33 234
First Circuit praised for its “narrow scope” and “important exceptions. A

For Ezell, history was just the first step. Ezell used history to determine that the

range ban was not presumptively lawflul; once that question was answered, Ezell

proceeded to analyze the ban under heightened scrutiny. e

3. Heller I1
a. Majority Opinion

In the 2008 case District of Columbia v. Heller, the Supreme Court ruled that two
District of Columbia ordinances violated the Second Amendment: the handgun
ban and the ban on the requirement that any firearm in the home be kept locked

or disassembled and thus unusable for self-defense. ¢ Further, the District of

Columbia required a permit to carry a gun anywhere (even from room to room in

237

one's home) and permits were never granted; the Court ordered that plaintiff

Dick Heller be granted a permit. >**

The Council of the District of Columbia responded by repealing all three of the
unconstitutional ordinances and enacting the most severe gun control system in

the United States.*® Dick Heller and several other plaintiffs challenged the new
ordinances in the case known as Heller II.>*°

Using the two-step test, the District of Columbia Circuit majority first examined

whether any of the challenged provisions were “longstanding.” 241 1f so, then the

provision would be held as not violating the Second Amendment right, with no

further analysis needed. a4

Regarding handgun registration, the majority identified statutes from New York
(1911), Illinois (1881), Georgia (1910), Oregon *878 (1917), and Michigan

(1927).%® In addition, some jurisdictions required handgun buyers to provide
information about themselves to retailers, but did not require that the retailer

. Exhibit 12
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deliver the information to the government: California (1917), Territory of Hawaii

(1927), and the District of Columbia (1932). *** So “[iJn sum, the basic requirement
to register a handgun is longstanding in American law, accepted for a century in

diverse states and cities and now applicable to more than one fourth of the nation

by population.” w

The requirement that the government be provided with some basic information
about persons acquiring handguns, in a manner that was “self-evidently de

minimis” was therefore constitutional.**® Seven states, with laws originating
between 1881 and 1927, were apparently sufficiently numerous and “diverse” to
qualify as “longstanding.”

However, although de minimis registration of handguns was longstanding, many
of the new District of Columbia requirements went beyond traditional de minimis

systems. " Further, “[tJhese early registration requirements, however, applied
with only a few exceptions solely to handguns--that is, pistols and revolvers--
and not to long guns. Consequently, we hold the basic registration requirements
are constitutional only as applied to handguns. With respect to long guns they

are novel, not historic.” 48 80 the case was remanded to the district court for
further fact-finding, since the District of Columbia government had provided the
court with almost no information about whether the novel requirements passed

heightened scrutiny by being narrowly tailored. e

The case had come to the District of Columbia Circuit following cross motions for

summary judgment. >>° While the circuit court decided that the novel registration
requirements needed a more complete factual record, the panel also decided that
the record contained enough information for a ruling on the merits of the District's
ban on various semiautomatic rifles, which the district council labeled “assault

weapons,” and on the District's ban on *879 magazines holding more than ten

v J
rounds. >

The District of Columbia Circuit majority stated “[w]e are not aware of evidence

that prohibitions on either semi-automatic rifles or large-capacity magazines

are longstanding and thereby deserving of a presumption of validity.” 22 Ina

footnote, the majority cited the 1927 Michigan magazine statute and the 1932

District of Columbia ordinance detailed in Part III of this article. >> There is no
reason to think that the majority's determination on this point would change if the
1927 Rhode Island statute had also been cited.
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Importantly, the majority did not suggest that the magazine bans enacted in 1990
or thereafter had any relevance to whether magazine bans are “longstanding.”

Accordingly, the majority proceeded to analyze the rifle and magazine bans. The

majority provided two paragraphs of explanation of why the rifle ban passed

intermediate scrutiny and one paragraph on why the magazine ban did so. ~or

Discussion of whether intermediate scrutiny was the correct standard, or whether
magazine bans pass intermediate scrutiny, is beyond the scope of this article.
However, it does seem to appear that the District of Columbia Circuit would
have acted more prudently by remanding the case for fact-finding in the district
court. To support the ban, the panel majority could only point to legislative
testimony by a gun-prohibition lobbyist and by the District of Columbia police
chief, plus a Department of Justice report on the 1994 to 2004 federal ban on such

magazines. = Notably, the panel majority did not address the report's finding that
a ten-year nationwide ban had led to no discernible reduction in homicides, injuries,

or the number of shots fired in crimes, 2>°

b. Dissent

A forceful dissent by Judge Brett Kavanaugh critiqued the majority's application

of intermediate scrutiny. 27 He argued that *880 the majority's approach was
necessarily incorrect, because its logic on banning semiautomatic rifles would

allow a ban on all semiautomatic handguns--which constitute the vast majority of
258

handguns produced today.
More fundamentally, he argued that Heller does not tell courts to use
tiered scrutiny to assess gun control laws. 25 Rather, Heller looks to history

and tradition.”® So gun controls that are well-grounded in history and
tradition are constitutional; gun control laws which are not so grounded are

unconstitutional, 2%!

Using the standard of history and tradition, Judge Kavanaugh argued that

the entire District of Columbia registration scheme was unconstitutional. 2k

Regarding de minimis handgun registration, the statutes cited by the majority were
mostly record-keeping requirements for gun dealers, not centralized information

collection by the government. %63 The novel and much more onerous requirements
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of the District of Columbia registration system for all guns had no basis in history

and tradition. *** For all firearms, any registration system beyond dealer record-

keeping requirements was unconstitutional. 4

Judge Kavanaugh examined the history of semiautomatic rifles and found
them to be in common use for over a century and thus protected by the

Second Amendment from prohibition. 2% He did not have similar information
on magazines and thus urged that the magazine issue be remanded for fact-

finding. %7 1w light of the evidence on magazines that has been presented
subsequent to the 2011 Heller II decision, Judge Kavanaugh's methodology *881
straightforwardly leads to the conclusion that the District of Columbia magazine

ban is unconstitutional. >® The Heller IT majority rightly recognized that magazine

bans are not “longstanding,” *%° and this article has demonstrated that magazines

of more than ten rounds have been a common part of the American tradition of
firearms ownership since before the ratification of the Fourteenth Amendment in
1868.

4. Silvester v. Harris

Another decision carefully employing historical analysis is Silvester v. Harris, &8

from the United States District Court for the Eastern District of California.

A California statute requires that firearms purchasers wait ten days before they

can take their gun home from the store. L T California, background checks on
firearms buyers are sometimes completed within minutes and sometimes can take

a week or longer. 272 Senior District J udge Anthony Ishii (appointed to the federal

courtin 1997 by President Clinton) 23 ruled the waiting period unconstitutional, to
the extent that the waiting period lasted longer than the time required to complete

the background check on a given buyer. M

Like the Seventh Circuit in Ezell, Judge Ishii looked to 1791 and 1868 as the crucial
periods. 273

California Attorney General Kamala Harris had directed the court to a book
arguing that between 1790 and 1840 many Americans might have to travel for
several days in order to buy a gun, so there was a de facto waiting period between
the time a person decided to buy a gun and when a person could take possession

WESTLAW @ 2018 Thomson Reulers. No claim Lo ¢ '“6'!. il LS Government Works
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of the gun. 3 Judge Ishii held this irrelevant; the court's job was to consider
the legality of government regulations that *882 might impede the exercise of a
constitutional right and the book provided no evidence that government-imposed

waiting periods for firearm purchases existed between 1790 and 1840. Al

Another book explained that the first waiting period law was proposed in 1923--a
one-day waiting period for handguns. 278 The law was adopted in California and
eventually by eight other states. 27 This too was irrelevant, ruled the court, because
it had nothing to do with 1791 or 1868. 2%

The court explained that “[i]t is Defendant's burden to show that the 10-day
waiting period either falls outside the scope of Second Amendment protections

as historically understood or fits within one of several categories of longstanding

regulations that are presumptively lawful.” 2!

The complete absence of evidence of waiting periods in 1791 and 1868 eliminated

the first possibility. 282 What about the question of whether waiting periods were

“longstanding regulations that are presumptively lawful”? The answer to this
question is not confined to 1791 and 1868.

The court explained that “the concept of a ‘longstanding and presumptively
lawful regulation’ is that the regulation has long been accepted and is rooted

in history.” 83 California's 1923 statute did not come close. Besides that, the

California wait was only one day and only for retail handguns. 284 Not until 1975
was the number of days extended to double digits and not until 1991 to long
guns. 25 Consistent with the unusual nature of waiting periods, only ten states and
the District of Columbia today have a waiting period for at least some firearms. 2k
Thus, the court concluded that the plaintiffs' challenge had passed step one of the

two-step test, 287 and the court proceeded to apply heightened scrutiny. 288 The
court stated that it did not have to decide whether to use strict or intermediate

scrutiny. 2 The *883 waiting period statute failed intermediate scrutiny, as
applied to persons who already possessed a firearm (based on state registration
data), and who passed the background check when purchasing an additional

firearm, 2° Therefore, a fortiori, the statute would fail strict scrutiny. The court
gave the state legislature 180 days to revise the statute so as to eliminate the post-

background-check waiting period for persons who already have a gun. 21 The
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plaintiffs had not challenged the waiting period as applied to first-time gun buyers,

nor as to persons who had not yet passed the background check. -

V. CONCLUSION

Rifle magazines holding more than ten or fifteen rounds have been common in the

United States since the mid-nineteenth century. 3 Handgun magazines over ten

rounds have been common since 1935, and handgun magazines over fifteen have

been common since the mid-1960s, 24

Magazine prohibition has historically been rare. There is no historical basis for a
magazine limit of ten rounds or lower. As for prohibitions with higher limits, there
are only two examples, both of them from 1927, the outer edge of what courts have
considered to be examples of state statutes that may be considered “longstanding”:
Michigan (enacted 1927, repealed 1959), Rhode Island (enacted 1927, loosened

1959, repealed 1975). **° Ohio formerly required a special permit to actually insert

a magazine above a certain size into a firearm but never banned sales. ol (The

original limit was eighteen rounds or more and later was thirty-two rounds or

)297 As is often the case, the District of Columbia is the sui generis outlier,

298

more.
with its 1932 restriction still in effect today, with some modifications.

Of all the courts that have examined history when ruling on gun control issues, no
court has ever held that laws of two or three states plus one city are sufficient to
establish a gun law as being *884 “longstanding” or part of American history and
tradition. To the contrary, ammunition capacity limits are far outside the norm

of the traditional exercise and regulation of Second Amendment rights. Not until

California in 1999 did any state set a magazine limit as low as ten. 2

What does this mean for modern legal analysis? Under judicial methods which hew
closely to history and tradition, the historical absence (of limits of ten or less) or
the extreme rarity (limits of fifteen or less) would be sufficient for any such modern
limit to be ruled unconstitutional. Owning such magazines is very long-established
manner in which the right to arms has historically been exercised in America.

Other courts perform a two-step test. Challengers to magazine limit laws should
always pass step one, since magazine limits are not “longstanding.”
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As for step two--review under some form of heightened scrutiny--the Supreme
Court taught in Heller that when the “severe restriction” of a “ban” has support
from “[flew laws in the history of our Nation,” the law's constitutionality is very
doubtful. This was true for the prohibition of handguns, and it is also true for the
prohibition of magazines holding more than five, seven, ten, or fifteen rounds.
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catalog/detail.asp?family=027C&mid=534200 (last visited Feb. 21, 2015).

=) .

58 FLAYDERMAN'S GUIDE, supra note 32 , at 307. The Model 1873 was Pa Cartwright's gun on the 1959 to
1973 television series Bonanza. SUPICA ET AL., supra note 27, at 108.

59 FLAYDERMAN'S GUIDE, supra note 32, at 311. The Model 1892 was John Wayne's gun in many movies.
SUPICA ET AL.,, supra note 27, at 109.

60 2014 STANDARD CATALOG OF FIREARMS: THE COLLECTOR'S PRICE & REFERENCE GUIDE,
1237 (Jerry Lee ed., 2013). The 1995 edition of this annually-published guide was relied on by the court in
Kirkland v. Distriet of Colwmbia, 70 F.3d 629, 635 n.3 (D.C. Cir. 1995).

61  The original Colt held up to fifteen rounds in calibers of .32-.20, .38-.40, and .44-.40. FLAYDERMAN'S
GUIDE, supranote 32, at 122, Uberti currently produces a modern replica of the Colt Lightning, medium frame
model, of which 89,000 were produced between 1884 and 1902, Jd.

62 1 at694.

63 DWIGHT B. DEMERITT, JR., MAINE MADE GUNS & THEIR MAKERS293-95 (rev. ed. 1997);
FLAYDERMAN'S GUIDE, supranote 32, at 694. A later iteration of the rifle held twenty-five or twenty-eight
rounds in the buttstock. DEMERITT, supra, at 301. The American Society of Arms Collectors endorses the
Demeritt book as “the definitive work for historians and collectors” of Maine guns. DEMERITT, supra, at vi.

64 FLAYDERMAN'S GUIDE, supra note 32, ut 694,

65 WINANT . supra note 21, at 244-45, The magazine stuck out horizontally from the side of the firing chamber,
making the handgun difficult to carry in a holster, which perhaps explains why the gun never had mass success.
SUPICA ET AL., supranote 27, at 33.

66  see infra notes 72-77 and accompanying text.

67  SUPICA ET AL., supra note 27, at 48-49; WINANT, supra note 21, at 67-70.

68  SUPICA ET AL, supra note 27, at 49.

69 See, e.g., WINANT, supra note 21, at 62-63, 207-08.

70 1 at 204, 206.

71 Seeid at205.

72 JOHN W. BREATHED, JR. & JOSEPH J. SCHROEDER, JR., SYSTEM MAUSER, A PICTORIAL
HISTORY OF THE MODEL 1896 SELF-LOADING PISTOL 272 (1967) (production of 1,150,000, of which
“almost a million” were sold on the commercial, non-military market); see John Elliot, A Sweeping History of
the M C96 Br handle Pistol, GUNS.COM (Jan. 26, 2012), http://www.guns.com/2012/01/26/a-sweeping-
history-of-the-mauser-c96-broomhandle-pistol/.
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73
74

75
76

77
78
79
80

81
82

83

84

2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 708-09.

Id.; BREATHED & SCHROEDER, supra note 72, at 23, 30-31, 38-39, 54-55. At least between 1896 and 1905,
Mauser's direct sales to the United States were small. /d. at 266-67.Spain's Astra brought out its own versions of
the Mauser, with several models having twenty-round magazines starting in 1928. Jd. at 208. But these do not
appear to have had much distribution in the United States, Jd. at 266-67.

See 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 650.

Among the many models was the 1906 American Eagle, Jd. at 653. George Luger's invention was licensed to many
companies, including Mauser (Germany) and Vickers (England). Id. at 657-58. The gun was never manufactured
under Luger's own name. See id. at 650-62.

JEAN-NOEL MOURET, PISTOLS AND REVOLVERS 126-27 (1993); SUPICA ET AL., supra note 27, at 86.
See Savage Arms History, SAVAGE ARMS, hutp:// www.savagearms.com/history/ (last visited Feb. 21, 2015).
JIM PERKINS, AMERICAN BOYS' RIFLES 1890-1945, at 191 (1976).

Id. Similarly, the Remington Model 12B Gallery Special was introduced in 1910, with an optional extended
magazine that held twenty-five .22 shorts. ROY MARCOT, REMINGTON, “AMERICA'S OLDEST GUN
MAKER" 149 (James W. Bequette & Joel J. Hutchcroft eds. 1998).

See, e.g., 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 687-88, 870, 1343,

Models listed in the 1936 Shooter's Bible include; Remington Model 34 bolt action, Remington Model 121 slide
action, Remington Model 341 bolt action, Stevens No. 71 slide action, Savage Model 5 bolt action, Stevens
Model 76 semiauto, Stevens-Springfield Model 86 bolt action, Winchester Model 62 slide action, and Winchester
Model 61 slide action, STOGER ARMS CORP., SHOOTER'S BIBLE, 1936, at 108-09, 112, 123-24, 126-27,
140 (photo. reprint 1974).

Some additional models include: Stevens Model 87 bolt action, Remington 550 semiauto, Mossberg Model 46B
bolt action, Mossberg Model 46M bolt action, Winchester Model 74 semiautomatic, Marlin 39 A lever action,
and Marlin Model 81 DL bolt action. BOB BROWNELL, 2 THE GUNSMITHS MART, 1949-1950, at 212,
214, 216, 218, 221 (2011) (reprinting article from Hunting & Fishing, Oct. 1948).

The 1959 annual edition of the Shooter's Bible adds the semiautomatic Savage Model 6 to the above list.
STOGER ARMS CORP., SHOOTER'S BIBLE, 1959, at 103 (1959). For some of the models previously
mentioned, see id. at 80, 87, 91, 101,

Histories of Savage and Stevens firearms include the following not listed above: Stevens No. 66 bolt action,
Stevens Model 46 bolt action, Model 1914 slide action, Savage Model 29 slide action, Savage Model 29 G
slide action. JAY KIMMEL, SAVAGE AND STEVENS ARMS COLLECTOR'S HISTORY 35 (1990); BILL
WEST, SAVAGE AND STEVENS ARMS, at 1112, 13--8, 14--44, 15--10, 16--10 (1971). Savage purchased
Stevens in 1920. Savage Arms History, s upra note 78.

For use of the Shooter's Bible by the courts, see United States v. Olson, No. 94-30387, 1995 U.S. App. LEXIS
36973, at *1-2 (9th Cir. Dec. 15, 1995) (stating that the book was properly used as a source for a Bureau of
Alcohol, Tobacco, and Firearms agent's expert opinion); United States v. Fisher, 353 F.2d 396, 399 (5th Cir,
1965) (Gewin, J., dissenting) (considering information in the book to determine whether the evidence relied on
by the trial court was sufficient to justify the trial court's holding); Potter v. United States, 167 Ct. Cl. 28,48 n.1
(Ct, Cl. 1964) (citing the book for the history of Gabilondo firearms); United States v, Precise Imports Corp.,
458 F.2d 1376, 1377 (C.C.P.A. 1972) (reviewing the record produced at the trial court, which included pages
from the 1967 edition of the book).

2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 84; T/-C, THOMPSON, www.auto-
ordnance.com//firearms/thompson-t1-c.asp (last visited Feb. 21, 2015).

See T1-C, supra note 83,
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87

88

89
90

91

92
93
94
95
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97
98

99

See BRUCE N. CANFIELD, BRUCE CANFIELD'S COMPLETE GUIDE TO THE MI GARAND AND
THE M1 CARBINE 163 (1999).

See id. at 163, 279 (noting high desirability and demand for the firearm after the war ended); see also Joseph P.
Tartaro, The Great Assault Weapon Heax, 20 U. DAYTON L. REV. 619, 622 (1995) (“[T]he M1 carbine [is]
beloved by millions of war veterans, collectors, and recreational shooters.”).

CANFIELD, supra note 85, at 163; LARRY L. RUTH, 2 WAR BABY! COMES HOME: THE U.S.
CALIBER .30 CARBINE 575 (R. Blake Stevens ed., 1993); Abour the CMP, CIV. MARKSMANSHIP
PROGRAM, http://thecmp.org/about/ (last visited Feb. 21, 2015).

See CANFIELD, supra note 85, at 163, 279 (noting the large quantity of surplus carbine parts
and that firms created commercial carbines using these parts in the 1950s and 1960s). The largest
producers were Plainfield's 112,000 from 1962 to 1978 and Iver Johnson's 96,700 from 1978 to 1992, Post
WWII Commercially Manufactured M1 Carbines (U.S.A.): Iver Johnson Arms, MICARBINESINC.COM,
http://www.mlcarbinesinc.com/carbine_ij.html (last visited Feb. 21, 2015); Post WWII Commercially
Manufactured M1 Carbines (U.S.A.): Plainfield Machine Co., Inc., MICARBINESINC.COM., http://
www.mlcarbinesinc.com/carbine_plainfield.html (last visited Feb. 21, 2015). The U.S. Government sold
240,000 of its own surplus in 1963 into the Civilian Marksmanship Program. CANFIELD, supra note 85, at 163.
Thereafter, the program (then known as *“DCM"--Director of Civilian Marksmanship) sold M1s to Americans
from the supply of World War II1 M| carbines that had been exported to allied nations and subsequently returned
to the United States when the allied nation switched to a newer type of rifle. See RUTH, supra note 87, at
575, 723. As of 2014, the Civilian Marksmanship Program's supply of carbines for sale has been exhausted. M/
Carbine, CIV, MARKSMANSHIP PROGRAM, http:// www.thecmp.org/Sales/carbine.hitm (last visited Feb.
21, 2015).

RUTH, supra note 87, at 575.

See NICHOLAS J. JOHNSON, DAVID B. KOPEL, GEORGE A. MOCSARY & MICHAEL P. O'SHEA,
FIREARMS LAW AND THE SECOND AMENDMENT: REGULATION, RIGHTS, AND POLICY 12,
809 (2012) (noting the wide range of uses for the gun and its popularity). The “AR" stands for “ArmalLite Rifle.”
Modern Sporting Rifle Facts, NAT'L SHOOTING SPORTS FOUND., hup://www.nssl.org/msr/facts.cfm
(last visited Feb. 21, 2015). ArmaLite did the initial design work on the AR-15 before selling the rights to
Colt's. ARMALITE, INC., A HISTORICAL REVIEW OF ARMALITE 3 (Jan. 4, 2010), available at http:/
www.armalite.com/images/Library% 5CHistory.pdf.

PATRICK SWEENEY, THE GUN DIGEST BOOK OF THE AR-15, at 104 (2005). About this time, the
Cetme-Sport semiauto rifle with an optional twenty-round detachable box mag magazine came on the market.
GUN DIGEST 1968, at 335 (John T. Amber ed., 22nd Anniversary Deluxe ed. 1967).

Staples v. United States, 511 U.S. 600 (1994).

Id. at 603,

Id. a1 602 n.1, 603.

See id. at 612,

See id at 611-12,

See GUN DIGEST 1970, at 294 (John T. Amber ed., 24th Anniversary Deluxe ed. 1969).

See 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 1102 (noting the twenty-round box
magazine); MIA Series, SPRINGFIELD ARMORY, http:// www.springfield-armory.com/m]a-series/ (last
visited Feb. 21, 2015).

2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 1173.
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100 see M1A Scout, What is an M1A4 Rifle, M1A RIFLES (July 2, 2009), http://www.m larifles.com/tag/m14/; Shawn
Skipper, 8§ Things You Might Not Know Abowt the Ruger Mini-14, DAILY CALLER (June 3, 2014), http://
dailycaller.com/2014/06/03/8-things-you-might-not-know-about-the-ruger-mini-14/. Another gun introduced in
1976 also used magazines larger than fifteen. The Bingham company (from Norcross, Georgia) brought out
the PPS 50 and AK-22, .22 caliber rifles with detachable magazines of fifty or twenty-nine rounds. 2 014
STANDARD CATALOG OF FIREARMS, supra note 60, at 163. The PPS-50 is currently manufactured by
Mitchell's Mausers. See PPS-50/22, MITCHELL'S MOUSERS, http://www.mauser.org/pps-50-22/ (last visited
Feb. 21, 2015). That the gun is still in production four decades later is impressive, but the PPS-50 never became
an all-American favorite as did the M1, AR-15, MIA and the Mini-14,

101 GUN DIGEST 1980, at 319-21 (Ken Warner ed., 34th Anniversary Deluxe ed. 1979). Also on the market were
the Commando Arms carbine (five, fifteen, thirty or ninety rounds), and the Wilkinson Terry carbine (thirty-
one rounds). fd. at 319, 322,

102 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 182.

103 74 at 43233,

104 See id. ut 465,

105 74 at 72; BREATHED & SCHROEDER, supra note 74, at 216-17.

106 See GUN DIGEST 1965, at 229 (John T. Amber eds., 19th Anniversary Deluxe ed. 1964).

107 2014 STANDARD CATALOG OF FIREARMS, supra note 60, at 121,

108 74, at 122. 1n 1985 the M9 version of this pistol became the standard U.S. military issue sidearm. Id. at 124,
109 14, at 184,

110 See GUN DIGEST 1980, supra note 101, at 297-98. L.E.S. was the American partner of Austria's Steyr, The
following courts have relied on one of the annual issues of GUN DIGEST: Sturm, Ruger & Co. v. Arcadia
Mach. & Tool, Inc., No. CV 85-8459 MRP, 1988 U.S. Dist. LEXIS 16451, at *3-4 (C.D. Cal. Nov. 4, 1988); A.
Uberti & C. v. Leonardo, 892 P.2d 1354, 1364 (Ariz. 1995) (discussing how the inclusion of the defendant's guns
in the Gun Digest established that defendant had sufficient minimum contacts with the state to satisfy personal
jurisdiction); Couplin v. State, 378 A.2d 197, 202 n.2 (Md. Ct. Spec. App. 1977); Citizens for a Safer Cmty. v.
City of Rochester, 627 N.Y.S.2d 193, 203 n.5 (Sup. Ct. 1994),

111 JULIAN E. ZELIZER, JIMMY CARTER 3 (2010).
112 see DAVID N. MEYER, THE BEE GEES: THE BIOGRAPHY 213-14 (2013).
113 PAUL M. BARRETT, GLOCK: THE RISE OF AMERICA'S GUN 13-16 (2012).

114 GAVIN MACLEOD & MARK DAGOSTINO, THIS IS YOUR CAPTAIN SPEAKING: MY FANTASTIC
VOYAGE THROUGH HOLLYWOOD, FAITH & LIFE 138-39 (2013).

115 See, eg., BOB DENTON, THE PC PIONEERS 97-100 (2d ed. 2014); ROBERT E, WILLIAMS & BRUCE
J. TAYLOR, THE POWER OF: VISICALC (1981) (advising how to properly use the VisiCalc system and
providing practice exercises on the system).

116 See generally David Tong, The Care, Feeding and Reliability of Semi-Automatic Pistols,
CHUCKHAWKS.COM, http:/fwww.chuckhawks.com/care_ reliability_autopistols.htm (last visited Feb. 21,
2015).
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118

119

120
121

122

123
124
125
126
127
128
129

130

131

132
133

See, e.g., Tim Lau, ARI5/M16 Magazine Drop Test: Plastic Vs. Alumimun, MODERN SERVICE WEAPONS,
(Dec. 9, 2012), http:// modernserviceweapons.com/7p=1072 (comparing the performance of plastic and
aluminum magazines).

Michael Shain, Expert Report and Opinion at 5-6, Cooke v. Hickenlooper, No. 13-cv-01300-MSK-MJW (D.
Colo. Aug. [, 2013), available at hutp://coloradoguncase.org/Shain-report.pdf. Kopel is counsel for the Colorado
Sheriffs who are the plaintiffs in this case, which is currently on appeal to the Tenth Circuit.

See Mike Wood, 3 Simple Keys to Cleaning Your Pistol Magazines, POLICEONE.COM, July 11, 2014, http://
www.policeone.com/Officer-Safety/articles/7358758-3-simple-keys-to-cleaning-your-pistol-magazines/.

Michael Shain, Expert Report and Opinion at 5-7, Cooke, No. 13-cv-01300-MSK-MJW,

See, e.g., Magazine Adapters, TOP GUN SUPPLY, hutp:// www.topgunsupply.com/gun-accessories-for-sale/
magazine-adapters.html (last visited Feb. 19, 2014) (selling magazine adapters that increase capacity and/or
increase grip length).

Magazines, Clips, and Speedloaders, FIREARMS ADVANTAGE, http:// www.firearmsadvantage.com/
magazines_clips_speedloaders.html (last visited Feb. 21, 2015).

Id

Id

District of Columbia v. Heller, 554 U.S. 570, 629 (2008).

Id. at 626, 629.

Kerr v, Hickenlooper, 744 F.3d 1156, 1178 (10th Cir. 2014),
See supra notes 21-31 and accompanying text.

Act of June 2, 1927, No. 373, § 3, 1927 Mich . Public Acts 887, 888 (repealed 1959) (“It shall be unlawful within
this state to manufacture, sell, offer for sale, or possess any machine gun or firearm which can be fired more than
sixteen times without reloading ...."). In 1931, the provision was consolidated into section 224 of the Michigan
Code.

Actof Apr. 22, 1927, ch. 1052, §§ 1, 4, 1927 R.1. Acts & Resolves 256, 256-57 (amended 1959).

Under the 1959 revision: “Any person who shall manufacture, sell, offer for sale or possess any machine gun
or firearm which shoots or is designed to shoot automatically more than 1 shot without manual reloading, by
a single function of the trigger ... shall be guilty of a felony....” Act of July 16, 1959, No. 175, sec. 1, § 224,
1959 Mich. Pub, Acts 249, 250. Michigan's current statute on machine guns contains very similar language. See
MICH. COMP. LAWS SERYV. § 750.224 (LexisNexis 2014) (“A person shall not manufacture, sell, offer for
sale or possess... [a] machine gun or fircarm that shoots or is designed to shoot automatically more than 1 shot
without manual reloading, by a single function of the trigger."”).

Firearms Act, ch. 75, secs. 11-47-2, -8, 1959 R.1. Acts & Resolves 260, 260, 263 (amended 1975).

This was accomplished by changing the Firearms Act's definition of “Machine gun" to mirror the federal
definition:

[A]ny weapon which shoots, is designed to shoot, or can be readily restored to shoot, automatically more than
one shot, without manual reloading, by a single function of the trigger. The term shall also include the frame or
receiver of any such weapon, any combination of parts designed and intended for use in converting a weapon
into a machinegun, and any combination of parts from which a machinegun can be assembled if such parts are
in the possession or under the control of a person.
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136

137
138

139

140
141
142
143
144
145

146
147

148

149
150
151

152

Firearms Act, ch. 278, sec. 1, § 11-47-2, 1975 R.I Pub. Laws 738, 738-39, 742 (amended 1989). Rhode Island's
definition of machine gun was changed again in 1989. Act of July 10, 1989, ch. 542, sec. 7, § 11-47-2, 1989 R.L.
Pub. Laws. 1371, 1375-76 (codified at R.1. GEN, LAWS ANN., § 11-47-2 (West 2014)).

Actof Apr. 8, 1933, No. 166, sec. |, §§ 12819-3, -4, 1933 Ohio Laws 189, 189 (amended 1972).

Actof Dec. 22, 1972, No. 511, sec. 1,§2923.11, 1972 Ohio Laws 1866, 1963; OHIO REV. CODE ANN. §2923.11
(LexisNexis 2014).

Ohio: Disclaimer, BUDSGUNSHOP.COM (July. 11, 2014), http:// www.budsgunshop.com/catalog/feeds/
state_reg/ohio_restrictions.pdf.

OHIO REV. CODE ANN. § 2923.17.

See, eg., Surefire 60-Round High-Capacity Magazine MAGS-60, GANDER MTN., hupt/
www.gandermountain.com/modperl/product/details.cgi? pdesc=SureFire-60-Round-High-Capacity-Magazine-
MAGS5-60&i=447625 (last visited Feb. 21, 2015) (allowing online customers to arrange for pick-up of a SureFire
60-Round High-Capacity Magazine at any of nine Ohio stores).

H.R.234,2013-2014 Leg., 130th Sess. § 2 (Ohio 2014) (enacted) (repealing relevant definition statute, and taking
effect Mar. 23, 2015).

Act of July 8, 1932, Pub. L. No, 72-275, § 1, 8, 47 Stat. 650, 650, 652.

National Firearms Act, Pub. L. 73-474, 48 Stat, 1236 (1934).

D.C. Home Rule, COUNCIL D.C., http://dccouncil.us/pages/dc-home-rule (last visited Feb. 21, 2015).
See Firearms Control Regulations Act of 1975, No. 1-142, § 201, 23 D.C. Reg. 1091, 1097 (July 23, 1976).
See supra notes 13-14, 19-20 and accompanying text.

See VIVIAN S. CHU, DC GUN LAWS AND PROPOSED AMENDMENTS 5-6 (2011) ((“Prior to Heller,
the DC Code's definition of ‘machine gun' included ‘any firearm, which shoots, is designed to shoot or can be
readily converted to shoot... semiautomatically, more than 12 shots without manual reloading.’ By virtue of this
broad definition, any semiautomatic weapon that could shoot more than 12 shots without manual reloading,
whether pistol, rifle, or shotgun, was deemed a ‘machine gun,’ and prohibited from being registered. It appears
that under the District's old definition, registration of a pistol was largely limited to revolvers.” (quoting D.C.
Code § 7-2501.01(10) (LexisNexis 2008))).

Violent Crime Control and Law Enforcement Act of 1994, Pub. L. 103-322, § 110103(a)-(b), 108 Stat. 1796,
1998-99.

§ 110105, 108 Stat. at 2000.

CHRISTOPHER S. KOPER ET AL., AN UPDATED ASSESSMENT OF THE FEDERAL ASSAULT
WEAPONS BAN: IMPACTS ON GUN MARKETS AND GUN VIOLENCE, 1994-2003, at 96 (2004),
available at https:/lwww.ncjrs.gov/pdffiles]/nij/grants/204431.pdf.

Id at 2,
Id at 81 n.95.

Act of May 30, 1990, ch, 32, §§ 2C:39-1(y), -3(j), 1990 N.J. Laws 217, 221, 235 (codified at N.J. STAT. ANN.
§ 2C:39-1(y), -3(j) (West 2014)).

§ 2C:39-1(y). There is an exemption for certain competitive target shooters. Id. § 2C:39-3(j).
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156

157
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159
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161
162
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164

165

166

167
168
169
170

Act of June 29, 1992, ch. 286, sec. 3. § 134-8, 1992 Haw. Sess. Laws 740, 742 (codified at HAW. REV. STAT.
ANN. § 134-8 (LexisNexis 2014)).

Act of May 26, 1994, ch. 456, § 36H-5, 1994 Md. Laws 2119, 2165 (amended 2013).

See Firearm Safety Act of 2013, ch. 427, § 4-305, 2013 Md. Laws 4195, 4210 (codified at MD. CODE. ANN.,
CRIM. LAW § 4-305 (LexisNexis 2014)).

See Act of July 19, 1999, ch. 129, sec. 3, § 12020(a)(2), (c)(25), 1999 Cal. Stat, 1781, 1785, 1793 (repealed 2012);
Act of Aug. 8, 2000, ch. 189, sec. 11, § 265.02(8), 2000 N.Y. Laws 2788, 2793 (amended 2013).

Large Capacity Ammunition Magazines Policy Summary, L. CENTER TO PREVENT GUN VIOLENCE (May
31,2013), http:/fsmartgunlaws.org/large-capacity-ammunition-magazines-policy-summary/; see supra notes 158,
165 and accompanying text.

ActofJan. 15, 2013, ch. 1, secs. 38, 46-a, §§ 265.00.23, 265.36, 2013 N.Y. Laws |, 16, 19 (codified at N.Y. PENAL
LAW § 265.36 (McKinney 2014)).

Freemun Klopott, Cuomo's 7-Buller Limit to Be Suspended Indefinitely, Skelos Says, BLOOMBERG (Mar.
24, 2013), http:// www.bloomberg.com/news/2013-03-25/cuomo-s-7-bullet-limit-to-be-suspended-indefinitely-
skelos-says.himl,

PENAL §§ 265.36-.37; OFFICE OF DIV. COUNSEL, GUIDE TO THE NEW YORK SAFE ACT FOR
MEMBERS OF THE DIVISION OF STATE POLICE 7, 9 (2013), available at http://www.nypdcea.org/pdfs/
NYSP_Safe_Act_Field_Guide.pdf.

N.Y. State Rifle & Pistol Ass'n v. Cuomo, 990 F, Supp. 2d 349, 372-73 (W.D.N.Y. 2013).
N.Y.C, N.Y., ADMIN. CODE § 10-306(b) (2015).

Act of Mar. 20, 2013, ch. 48, sec. 1, § 18-12-301(2)(a)(]), - 302(1), 2013 Colo. Sess. Laws 144, 14445 (codificd
at COLO. REV. STAT. § 18-12-302(1) (2014)).

Act of April 4, 2013, P.A. 13-3, § 23, 2013 Conn. Acts 47, 66 (Reg. Sess.) (codified at CONN. GEN. STAT.
ANN. § 53-202w (West 2015)).

COLO. REV. STAT. § 18-12-302(2) (permitting a person to maintain possession of a banned magazine if he/
she owned it prior to the effective date of the law and maintained “continuous possession™ thereafter); CONN
GEN. STAT. §§ 53-202w(e)(4), 53-202x(a)(1) (permitting a person to maintain possession of a banned magazine
if he/she possessed it prior to the effective date of the law and declared it to the government).

MASS. GEN. LAWS ANN. ch. 140 §& 121, 131(a) (West 2014) (allowing possession and acquisition of
magazines manufactured before Sept. 1994 by anyone with a Class A license); Matt Carroll, Snapshot: Gun
Licenses Per 1,000, 2012, BOSTON,COM, (Jan. 24, 2013), http:// www.boston.com/yourtown/specials/snapshot/
massachusetts_snapshot_gun_licenses_ 2012 (showing the prevalence of Class A licenses in Massachusetts). A
2014 bill enacted in Massachusetts eliminated the lower category of “Class B" firearms licenses, so presumably
all licensed firearms owners in Massachusetts will be able to acquire magazines of more than ten rounds, albeit
only magazines manufactured before 1995, Act of Aug. 11, 2014, ch, 284, 2014 Mass. Acts, available at hitps://
malegislature.gov/Laws/SessionLaws/Acts/2014/Chapter284.

See, e.g., Ezell v. City of Chi., 651 F.3d 684, 702-03 (7th Cir. 2011).
JOHNSON, KOPEL, MOCSARY & O'SHEA, supra note 90, at 218.
Id at 299.

See supra Part ILB.
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171 See supra notes 27-31 and accompanying text.
172 see supra notes 32-35 and accompanying text..

173 RICHARD C. RATTENBURY, A LEGACY IN ARMS: AMERICAN FIREARM MANUFACTURE,
DESIGN, AND ARTISTRY, 1800-1900, at 135 (2014); see supra note 49 and accompanying text,

174 CLIFFORD R. CADWELL, GUNS OF THE LINCOLN COUNTY WAR 50(2009); RATTENBURY, supra
note 173, at 136; supra notes 55-55 and accompanying text,

175 See supra notes 129-30 and accompanying text; s ee also Act of June 2, 1927, No. 372, § 3, 1927 Mich . Public
Acts 887, 888-89 (repealed 1959) (regulating the possession of and carrying of certain firearms that were capable
of firing sixteen shots without reloading).

176 see id. at 625, 629 (majority opinion).

177 14 at 627 (quoting United States v. Miller, 307 U.S. 174, 179 (1939)).
178  Heller, 554 U S. a1 627.

179 seeid. at 625, 627.

180 See id. at 627.

181 See id.

182 14, (quoting Miller, 307 U.S. at 179).

183 Heller, 554 U.S. at 627 (quoting Miller. 307 U.S. at 179) (internal quotation marks omitted).
184 witter, 307U 8. at 178,

185 Heller, 554 U.S. a1 625,

186 wmitler, 307 U.S. a1 177, 183.

187 4. at 178. “Judicial notice” is when courts rely on facts that are not in the record of the case, but which are
indisputably true. FED. R. EVID. 201. For example, they may be a subject of common knowledge (e.g., that in
Arkansas, the sun is never visible in the sky at midnight) or can be ascertained from indisputable sources (e.g.,
that a particular section of the Code of Federal Regulations contains certain language). See id.

188 Brian L. Frye, The Peculiar Story of United States v. Miller, 3 N.Y.U J.L. & LIBERTY 48, 65-68 (2008). The
Peculiar Story of United States v. Miller was cited by the Court in Heller, Heller, 554 U S, at 623,

189 Heler, 554 U S. at 621-22.
190 See supra Part 1L
191 see supra Part 11

192 e Fyock v. City of Sunnyvale, No. C-13-5807-RMW, 2014 U.S. Dist. LEXIS 29722, at *13 (N.D. Cal. Mar. 5,
2014) (agreeing with and incorporating affidavit from plaintiffs' expert that “whatever the actual number of such
magazines in United States consumers' hands is, it is in the tens-of-millions, even under the most conservative
estimates.”).

193 u (*PlaintifTs cite statistics showing that magazines having a capacity to accept more than ten rounds make up
approximately 47 percent of all magazines owned.").
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194

195
196
197
198

201
202

203
204
205
206
207
208
209
210
211
212
213
214
215
216
217

218

PATRICK SWEENEY, THE GUN DIGEST BOOK OF THE AR-15, at 14 (2005); see Meghan Lisson, Run
on Guns: AR-15s5 Sales Soar, CNBC (Apr. 25, 2013), http://www.cnbe.com/id/100673826.

SWEENEY, supra note 194, at 99.
District of Columbia v. Heller, 554 U.S. 570, 626, 627 n.26 (2008).
Id. at 626-27,

Id. at 629 (citations omitted) (citing Nunn v. State, 1 Ga. 243, 251 (1846); Andrews v. State, 50 Tenn. 165,
187 (1871)); see also Heller, 554 U.S, at 629 (“A statute which, under the pretence of regulating, amounts to a
destruction of the right, or which requires arms to be so borne as to render them wholly useless for the purpose
of defence, would be clearly unconstitutional ....” (quoting State v, Reid, 1 Ala. 612, 616-17 (1840)) (internal
quotation marks omitted)).

Edward D. Jones, III, The District of Columbia's *Firearms Control Regulations Act of 1975": The Toughest
Handgun Control Law in the United States--Or Is It?, 455 ANNALS AM. ACAD. POL. & SOC. SCI. 138, 139
(1981).

See McDonald v. City of Chi., 561 U.S. 742, 749 (2010); Steve Chapman, Chicago's Pointless Handgun Ban: City
Gun Ordinances Proved to Be a Failure, CHI. TRIB., Mar. 4, 2010, at C21.

Nunn, | Ga. at 246, 251, The Heller Court cited this case with approval. Heller, 554 U.S, at 612,

Fiscal v. City & Cnty. of S.F., 70 Cal. Rptr. 3d 324, 326, 341-42 (Ct. App. 2008); Doe v. City & Cnty. of S.F.,
186 Cal Rptr. 380, 381 (Ct. App. 1982).

See supra note 151-52 and accompanying text.

See supra note 156 and accompanying text,

See supra notes 129-30, 134, 140 and accompanying text.
See supra notes 140-45 and accompanying lext.

See supra notes 131, 133 and accompanying text.

See supra notes 135-39 and accompanying text.

Ezell v, City of Chi., 651 F.3d 684, 690-91 (7th Cir, 2011),
Id. at 702-03.

Id. a1 703,

Id. at 704.

Id, at 705-06.

Id

Id. at 705.

Id. at 706.

Id. (quoting District of Columbia v. Heller, 554 U.S. 570, 632 (2008)); see also Heller, 554 U.S. at 632
(“[W]e would not stake our interpretation of the Second Amendment upon a single law... that contradicts the
overwhelming weight of other evidence....”).

See Ezell, 652 F.3d at 706.
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219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234

235
236
237
238
239
240
241
242
243
244
245
246
247
248

See supra notes 131, 133, 140 and accompanying text.

18 U.S.C. § 922(x)(2)-(3) (2013); United States v. Rene E., 583 F.3d 8, 16 (1st Cir. 2009).
Rene E., 583 F.3d at 12,

Id

Id. at 14-15,

State v. Callicutt, 69 Tenn. 714, 716-17 (1878).

McMillan v. Steele, 119 A. 721, 722 (Pa. 1923).

State v. Allen, 94 Ind. 441, 441 (1884).

Tankersly v. Commonwealth, 9 S.W. 702, 703 (Ky. 1888).
Coleman v. State, 32 Ala. 581, 582-83 (1858).

Biffer v. Chicago, 116 N.E. 182, 184 (IIL. 1917).

Schmidt v. Capital Candy Co., 166 N.W. 502, 503-04 (Minn. 1918).
United States v. Rene E., 583 F.3d 8, 14-15 (1st Cir. 2009).

Id.

Id.

Id. at 11-16 (“[T]his law, with its narrow scope and its exceptions, does not offend the Second Amendment.”).
Exceptions include farm and ranch work as well as target shooting or other activities under parental supervision.
18 U.S.C. § 922(x)(3)(A)(i)-(ii) (2013).

Ezell v. City of Chi., 651 F.3d 684, 706 (7th Cir. 2011).

District of Columbia v. Heller, 554 U.S. 570, 635 (2008).

Id. at 574-75.

Id. at 635.

See Heller v. District of Columbia (Heller 1), 670 F.3d 1244, 1248-49 (D.C. Cir. 2011).
Id. at 1247.

Id. at 1252-53.

See id. at 1252.

Id. at 1253-54.

See id. at 1254,

Id. The court listed seven states that today have handgun registration laws. Id. at n.*,
Id. at 1254-55.

Id. at 1255,

Id
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249 sceid at 1247.

250 Seeid

251 14 at 1246, 1260, 1264.

252 1d at 1260.

233 14 at 1260 n.*.

254 14 at 1262-64.

255 14 at1263-64.

256 KOPER EL AL., supranote 148, a1 92.

257 Heller 11,670 F.3d at 1285 (Kavanaugh, J., dissenting) (“A ban on a class of arms is not an ‘incidental’ regulation.
It is equivalent to a ban on a category of speech. Such restrictions on core enumerated constitutional protections
are not subjected to mere intermediate scrutiny review. The majority opinion here is in uncharted territory in
suggesting that intermediate scrutiny can apply to an outright ban on possession of a class of weapons that have
not traditionally been banned.”).

258 14 at 1285-86.
259 Seeid at 1282.

260 (“Heller was resolved in favor of categoricalism--with the categories defined by text, history, and tradition--
and against balancing tests such as strict or intermediate scrutiny or reasonableness."”).

261 Seeid

262 14 at12s6.

263 Seeid at 1292-93,

264 14 at 1294.

265 See id.

266  See id. at 1287 (citing JOHNSON, KOPEL, MOCSARY & O'SHEA, supra note 90, at 11).

267 Heller 11, 670 F.3d at 1296 n.20 (Kavanaugh, J., dissenting) (“The D.C. ban on magazines of more than 10 rounds
requires analysis in the first instance by the District Court. In order to apply Heller's test to this prohibition, we
must know whether magazines with more than 10 rounds have traditionally been banned and are not in common
use. The parties here did not brief that question in much detail. Evidence presented to the District Court on the
history and prevalence of magazines of more than 10 rounds would be helpful to the proper disposition of that
issue under the Heller test. Therefore, I would remand to the District Court for analysis of that issue,”).

268 see Lindsay Colvin, Note, History, Heller, and High-Capacity Magazines: What Is the Proper Standard of Review
for Second Amendment Challenges?, 41 FORDHAM URB. L.J. 1041, 1075-80 (2014).

269 Heller 11, 670 F.3d at 1260.
270 Silvester v. Harris, No. 1:11-CV-2137 AWI SAB, 2014 U.S. Dist. LEXIS 118284 (E.D. Cal. Aug. 25, 2014),
271 CAL. PENAL CODE § 26815(a) , 27540(a) (West 2014).

272 Silvester, 2014 U.S. Dist. LEXIS 118284, at *82.
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273

274
275
276
2717
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299

Chief Distriet Court Judge Anthony W. Ishii, U.S. DIST. COURT: E. DIST. OF CAL. htp://
www.caed.uscourts,gov/caed/staticOther/page_630.htm (last visited Feb. 21, 2015).

Silvester, 2014 U.S, Dist. LEXIS 118284, at *101-02.

Compare id. at *30, with Ezell v. City of Chi., 651 F.3d 684, 702-03 (7th Cir. 2011).

Silvester, 2014 U.S. Dist. LEXIS 118284, at *8-9.
See id. at *9-10, *78.

Id at *11.

Id.

Id. at *11-12.

Id. at *75.

Id. at *75-76.

Id. at *78 (citations omitted).

Id. at *79.

Id.

Id. at *30.

Id. at *75-76.

Id. at *80.

Id.

Id. at *¥90-91, 96-97.

Id. at *101-03,

See id. at *23-25,

See supra notes 43-64 and accompanying text.

See supra notes 102-06 and accompanying text.

See supra notes 130, 132-33 and accompanying text.

See supra notes 136-39 and accompanying text.
See supra notes 134-35 and accompanying text.
See supra notes 140-45 and accompanying text,

See supra note 156 and accompanying text.

78 ALBLR 849

End of Document
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other purpose. Such persons shall hold office during the term
of their employment by the state highway department but
the authority herein vested shall cease upon the termination
of such employment, The persons so appointed shall by
reason of such appointment be members of the department
of public safety during the terms of such appointment but
shall serve without pay as members thereof.
Approved June 2, 1927,

[No. 872.]

AN ACT to regulate and license the selling, purchasing, pos.
sessing and carrying of certain firearms; to prohibit the
buying, selling or carrying of certain firearms without a
license therefor; to prohibit the possession of certain
weapons and sttachments; to prohibit the pawning of cer-
tain firearms; to prohibit the sale, offering for sale, or
possession for the purpose of sale of written or printed
matter containing any offer to sell or deliver certain fire.
arms or devices within this state; to provide penalties for
the violations of this act, and to repeal act number two
hundred seventy-four of the public acts of nineteen hundred
eleven, being sections fiftcen thousand two hundred thirty-
gix, fifteen thousand two hundred thirty-seven, fifteen thou-
sand two hundred thirty-eight, fifteen thousand two hun.
dred thirty-nine, fifteen thousand two hundred forty, fif-
teen thousand two hundred forty-one, fifteen thousand two
hundred forty-two, fifteen thousand two hundred forty.
three, fifteen thousand two hundred forty-four, fifteen
thousand two hundred forty-five and fifteen thousand two
hundred forty-six of the compiled laws of nineteen hundred
fifteen; act nunmber three hundred thirteen of the publie
acts of nineteen hundred twenty-five; and section sixteen
of chapter one hundred sixty-two of the revised statutes of
cighteen hundred forty-six, being section fifteen thousand
six hundred forty-one of the compiled laws of nineteen hun-
dred fifteen,

The People of the State of Michigan enact:

SectioN 1. The word “pistol” as used in this act shall words
mean any firearm, loaded or unloaded, thirty inches or lesg jn defined:
length, The word “purchaser” shall mean any person who
receives a pistol from another by purchase, gift or loan. The
word “seller” shall mean any person who sells, furnishes,
loans or gives a pistol to another,

Sec, 2. No person shall purchase a pistol as defined in License
this act without first having obtained a license therefor as DSIore..,
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prescribed herein, The commissioner or chief of police, or
his duly authorized deputy, in incorporated cities or in in-
corporated villages having an organized department of police,
and the sheriff, or his authorized deputy, in parts of the re-
gpective counties not included within incorporated cities or
villages, are hereby authorized to issne licenses to purchase
pistols to applicants residing within the respective territories
To whom herein mentioned. No such license shall be granted to any
grante®  person except he be nineteen years of age or over, and has
resided in thig state six months or more, and in no
event shnll such a license be issued to a person who has been
convicted of a felony or adjudged insane in this state or clse-
where, Applieations for such licenses shall be signed by the
applicant under onth upon forms provided by the commis-
Exccuted  sioner of public safety, Licenses to purchase pistols shall
In"qupllente. 1, axecuted in duplicate upon forms provided by the com-
missioner of public safety and shall be signed by the licensing
authority. One copy of such license ghall be delivered to the
applicant and the duplicate of such license shall .lie retained
by such licensing nuthority as a permanent official record for
a period of six years. Such license shall be void unless used

Misde- within ten days after the date of iis issue, Any person who
Bonaity. shall sell to another any pistol as defined in this act without

complying with the requirements of {his section shall be
guilty of a misdemeanor and upon conviction thereof shall
be punished by a fine of not more than one hundred dollars
_ or imprisonment in the county jail not more than ninety days.
or both such fine and imprisonment in the discretion of the
court. Such license shall be signed in ink by the holder
thereof in the presence of the person selling, loaning or giving
a pistol to such licensee and shall therenpon be taken up by
such person, signed by him in ink and shall be delivered or
sent by registered mail within forty-eight hours to the com-
missioner of public safety, The seller shall certify npon said
license in the gpace provided therefor the name of the person
to whom such pistol was delivered, the make, style, calibre
and number of such pistol, and shall further certify that such
purchaser signed his name on said license in the presence of
the seller. The provisions of this seetion shall not apply to
the purchase of pistols from wholesalers by dealers regularly
engaged in the business of selling pistols at retail, nor to the
sale, hartér or exchange of pistols kept solely as relics, sou-
venirs or curios. -
Unlawful to  Sre, 3. It shall be unlawful within this stafe to manu-
manuficture, gqoture, sell, offer for sale, or possess any machine gnn or
firearms, cte. fipearm which can be fired more than sixteen times without
reloading, or any mufiler, silencer ov device for deadening or
muflling the sonnd of a discharged fivearm, or any bomb or
bombshell, or any Dblackjack, slung shot, billy, metallic
penalty for  knuekles, sandelub, sandbag or bludgeon,  Any person con-
violatlon. — viated of a violation of this section shall be guilty of a felony
and shall be punighed by n fine not exceeding one thousand
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dollars or imprisonment in the state prison not more than five
vears, or by both such flne and imprisonment in the discre-
tion of the court, The provisions of this section shall not
apply, however, to any person, firm or corporntion manufac-
turing firearms, explosives or munitions of war by virtue of
any contracts with any department of the government of the
United States, or with any foreign government, state, munici-
pality or any subdivision thereof.

See, 4. Any person who, with intent to use the same un. Felony,
Iawfully against the person of another, goes nrmed with a ﬁvu}é';‘rtma.
pistol or other firenrm or dagger, divk, razov, stiletto, or knife
having a blade over three inches in length, or any other dan-
gerous or deadly weapon or instrument, shall be guilty of n Penalty,
felony and on conviction thereof shall be punished by a fine
not exceeding one thousand dollnrs or imprisonment in the
state prison for not more than five yenrs, or by boih such
fine and imprisonment in the discretion of the court,

Sec. 5. No person shall carry a dagger, dirk, stiletto or Unlawrul to
other dangerons weapon except hunting knives adapted and §agger. cie.
carried as such, concealed on or about his person, or whether
concealed or otherwise in any vehicle operated or occupied
by him, except in his dwelling house or place of business or
on other land possessed by him, No person shall carry a
pistol concealed on or about his person, or, whether concenled
or otherwise, in any vehicle operated or occupied by him,
except in his dwelling house or place of business or on other
land possessed by him, without a-license therefor as herein
provided. Any person violating the provigions of this section
shall be guilty of a felony and upon conviction thereof shall .
be punished by a fine not exceeding one thousand dollars or
imprisonment in the state prison for not more than five years,
or by both such fine and imprisonment in the discretion of the
court,

Sec. 6. The proscenting attorney, the commissioner or conccalea
chief of police and the commissioner of public safety or their \gensing
respective authorized deputies in incorporated eities or in board.
incorporated villages having an organized department of
police, and the prosecuting attorney, the commissioner of
public safety or their authorized deputics, and the sheriff,
under-sheriff or chief deputy sheriff in parts of the respective
counties not included within incorporated cities' or villages
shall constitute boards exclusively authorized tfo issue licenses
to carry pistols concenled on the person to applicants resid-
ing within the respective ferrvitories herein mentioned, The
county clerk of each_county shall bie elerk of such licensing
bhonrds, which hoards shall be known in law as “The Con-
cealed Weapon Licensing Board,” No such license to earry To whom
a pistol concealed on the person shall he granfed to any per- Frentoa,
son except he he nineleen years of age or over and hag resided
in this state six months or over, and in no event shall sueh
license be issued unless it appears (hat the applicant has
rood reason to fear injury to his person or property, or has
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other proper reasons, and that he is a suitable person to be
go licensed, and in no event to a person who has been con-
+ victed of a felony or adjudged insane in this state or else-
chairman  where, The prosecuting attorney shall be the chairman of
of board:  4ha gaid board, which shall convene at least once in each
calendar month and at such other times as they shall be
called to convene by the chairman. Such licenses sghall be
issued only upon written application signed by the applicant
and on his oath and upon forms provided by the commissioner
of public safety. Such licenses shall issue only with the ap-
proval of a majority of said board and shall be executed in
triplicate upon forms provided by the commissioner of public
safety and shall be signed in the name of the concealed
weapon licensing board by the county clerk and the seal of
the circuit court affixed thereto, One copy of such license
ghall be delivered to the applicant, the duplicate of said
license shall be retained by the county clerk as a permanent
official record for a period of six years, and the triplicate of
such license ghall be forwarded to the commissioner of public
gafety who shall filla and index licenses so received by him
and keep the same as a permanent official record for a period
puration  of six years, Each license shall be issued for a definite period
of license. ¢ )0t “more than one year, to be stated in the license, and no
renewal of such license shall be granted except upon the filling
of 2 new application, Every license issued hereunder shall
bear the imprint of the right thumb of the licensee, or, if
that be not possible, of the left thumb or some other finger of
such licensee, Such licensee shall carry such license upon his
person at all times when he may be carrying a pistol con-
cealed upon his person and shall display such license upon
the request of any peace officer.
When license  Spe, 7. All licenses heretofore issued in this state per.
to explire. 2 A »
mitting a person to carry a pistol concealed upon his person
ghall expire at midnight, December thirty-one, nineteen hun-
. dred twenty-seven. .
When license  Spc, 8. The licensing board lerein created by section six
revoked.  yay revoke any license issued by it upon receiving a certificate
of any magistrate showing that such licensee has been con-
victed of violating any of the provisions of this act, or has
been convicted of‘'a felony. Such license may also be revoked
whenever in the judgment of said board the reason for grant-
ing such license shall have ceased to exist, or whenever said
board shall fer any reasonable cause determine said licensee
to be an unfit person to carry a pistol concenled upon his
person. No such license shall be revoked except upon written
complaint and then only after a hearing by said board, of
which at least geven days’ notice shall be given to the licensee
either by personal service or by registered mail to his last
known address. The clerk of said licensing board is hereby
authorized to administer an oath to any person testifying
before such board at any such hearing.
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Sec. 9. On or before the first day of November, nineteen Safoty In-
hundred twenty-seven, any person within this state who owns Sopaln of
or has in his possession a pistol as defined in this aet, shall,
if he reside in an incorporated city or an incorporated vil-
lnge having an organized police department, present such
weapon for safety inspection to the commissioner or chief of
police of such city or village; if such person reside.in n part
of the county not included within the corpovate limits of
such city or village he shall so present such pistol for safety
ingpection to the sherift of sueh county. Any person owning
or coming into possession of a pistol after the first duy of
November, nineteen hundred twenty-seven, shall forthwith -
present such pistol for safety inspection in the manner pro-
vided in this section. " A certificate of inspection shall there- Certificute
upon be issued in triplicate on n form provided by the com- '#e*
missioner of public safety, containing the name, age, address,
description and signature of the person presenting such
pistol for inspection, together with a full description thereof;
the original of such certifiente shall be delivered to the regis-
trant; the duplicate thereof shall be mailed to the commis-
sioner of publie safety and filed and indexed by him and kept
ns. o permanent official record for a period of six years, and
the triplicate of such certificate ghall be retained and filed
in the office of said sheriff, or commissioner or chief of police,
as the case may be. The provisions of this section shall not
apply to wholesale or retail dealers in firearms or to collee-
tions of pistols kept solely for the purpose of displny, ns
relics, souvenirs, curios or antiques, nor to weapons heretofore
registered under the provisions of section eleven of act num-
ber three hundred thirteen of the public acts of nineteen hun-
dred twenty-five, Any person who fails to comply with the
provision of this section shall be guilty of a misdemeanor
and shall be punished by a fine not exceeding one hundred
dollars. or imprisonment in the county jail not exceeding
ninety days, or by both such fine and imprisonment in the
discretion of the court, -

Sec, 10, No pawnbroker shall accept a pistol in pawn. Plstol not
Any person violating this section of this act shall be deemed ¢eerted in
guilty of a misdemeanor and upon conviction thereof shall
be punished by a fine of not more than one hundved dollars
or imprisonment in the county jail for not more than ninety
days or by both such fine and imprisonment in the diseretion
of the court.

Src. 11, No person shall wilfully alter, remove or obliter- Alteration
ate the name of the maker, model, manufacturer’s number or jrBatot v
other mark of identily of any pistol, T’ossession of any such
firearm upon which the number shall have been altered, re-
moved or obliterated, shall be presumptive evidence that such
possessor has altered, removed or obliterated the same. Any
person convicted under this section shall be punished by n
ftne not to exceed five hundred dollarg or hy imprisonment
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PUBLIC ACTS, 1927—No. 372.

Iixceptions
to act,

When un-
lawfully
poesessed,

Forfeited to
state,

Certaln
books, ete.,
unlawful to
sell, ote,

Penalty: for
violation,

in the state prison not to exceed {wo years or by both such
fine and imprigonment in the discretion of the court.
Skc, 12, The provisions of section two, three, five and nine

shall not apply to any pence ofticer of the state or any sub-

division thercof who is regularly employed and paid by the
state or such subdivision, or to any member of the nrmy,
navy or marine corps of 11:9 Uniterd btutes, or of organizations
authorized by law to purchase or receive weapons from the
United States or from this state, nor to the national guard or
other duly authorized military mgnnuutmns when on duty
or drill, nor to the members thercof in going to ov rt.tm-ning
from thelr customary places of assembly or practice, nor to n
person licenged to carry a pistol concealed npon his person
issued by another giate, nor to the regular and ordinary {rans-
portation of pistols as merchandise, or to any person while
carrying a pistol unlouded in a wrapper from the place of
purchase to his home or place of business or to n place of
repair or back to his home or place of business, or in moving
goods from one place of abode or business to another,

Sec, 13, When complaint shall be made on oath to any
magistrate authorized to issue warrants in eriminal cnses
that any pistol or other weapon or device mentioned in this
aet is unlawfully possessed or carvied by any person, such
magistrate shall, if he be satisfled: that there is reasonable
cause o believe the matters in snid complaint be true, issue
his warrant dirvected to any peace ofiicer, commanding him .fo
senrch the person or place described in such complaint, and
if such pistol, weapon or device be .there found; to seize and
hold the same ng evidence of n violation of this act.,

Sec, 14, All pistols, weapons or devices carried or pos-
ressed contrary to this act are hr-u.lu (luﬂlm'eﬂ fm'feltcd to
the state.

See, 15, It shall be unlawful to mal] or deliver within this
state, or to offer or expose for sale, or to have in possession
for the purpose of sale, any book, pamphlet, -cireular, maga-
zine, newspaper or other form of written or prinfed 'matter
offering to sell or deliver, or contnining an offer to sell or
deliver to any person within this staie from any place without

thig state any pistol or any weapon or device mentioned in

section three hereof. The provisgions of this section shall not
apply to sales of or offers to sell pistols at wholesale to per-
sons regularly engaged in the husiness of selling such pistols
at wholesale or retail, nor to sales or offers to sell such pistols
made or authorized ln' the United States gov m'muent or any
depariment or ageney thereof.

Spe. 16, Any person violating the provisions of seetion
fifteen of this net shall he deemed guilty of n misdemennor,
and upon conviction ghall be punished by a flne not to exceed
one hundred dollies or by imprisonment in the connty juil
not to exceed ninety days, or hy both sueh fine and imprison-
ment in the diseretion of the conret,
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PUBLIC ACTS, 1027—No. 373, 803

See. 1T, Act number two hundred seveniy-four of the Acts
publie acts of nineleen hundred eleven, being seetions fifteen L
thousand two hundred thirty-six, fiffeen fhousand two hun-
dred thirty-seven, fifteen thonsand two hundred thivty-eight,
fifteen thousand {wo hundred thivty-nine, fifteen thousand two
hundred forty, fifteen thousand two hundred forty-one, fifteen
thousand twa hundred forty-two, fifteen thousand two hun-
dred forly-three, fifteen thousand (wo hundred forty-four,
fifteen thousand two hundred forty-five and fifteen thousand
two hundred forfy-six of the compiled laws of nineteen hun-
dred fifteen; act number three hundred thivteen of the publie
aets of nineteen hmndred twenty-five; and section sixteen of
chapter one hundred sixty-two of the revised statutes of
cighteen hundred forty-six, heing section fifteen thousand six
hundred forty-one of the compiled Inws of nineteen hundred
fifteen, nre heveby repealed: Provided, however, That any Proviso,
proceedings pending under any of snid sections lerein re-
pealed shall not be affected hereby but shall be concluded in
accordance with the Inw of sueh repenled seetion or sections,

Suc, 18, This act is declared to he severable, and shonld Saving
any section hereof be hereafier declnred unconstitutional or “™**
otherwise invalid, the remainder of the act shall not be af-
fected thereby,

Approved June 2, 1927,

[No. 373.]

AN ACT to amend section twenty-five of chapter thirfy of
aet number three hundred fourteen of the public acts of
nineteen hundred fifteen, entitled “An act to revise and
consolidate the statutes relating to the organization and
jurisdiction of the courts of this state: the powers and
duties of such courts, and of the judges and other officers
{hereof; the forms of civil actions; the time within which
civil actions and proceedings may be brought in said courts;
pleading, evidence, practice and procedure in civil actions
and proceedings in said courts; to provide remedies and
penalties for the violation of certain provisions of this act;
and to repeal all acts and parts of acts inconsistent with,
or contravening any of the provisions of this act,” being
section thirteen thousand two hundred fifty-three of the
compiled laws of nineteen hundred fifteen, as amended by
net number two hundred forfy-three of the public acts of
nineteen hundred seventeen, and to add a new section there-
o to stand as section thirty-one,

The People of the State of Michigan enact:

Seerion 1. Section twenty-five of chapter thirty of act S:!cllndnd
number three hundred fourteen of #lig;puklic acts of nineteen IR
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256 JANUARY SessioN, 1927—CuaprTER 1052.

CHAPTER 1052.

H 729 ‘}l AN ACT TO REGULATE THE POSSESSION OF FIREARMS,
ABPIE 007,

It is enacted by the General Assembly as follows:
Destiin worite Seorion 1. When used in this act the following
how comstrued:  words and phrases shall be construed as follows:
“Pistol.” “‘Pistol’’ shall include any pistol or revolver, and
any shot gun, rifle or similar weapon with overall
length less than twenty-six inches, but shall not include
any pistol without a magazine or any pistol or revolver
designed for the use of blank cartridges only.
oDzl “‘Machine gun’’ shall include any weapon which
shoots automatically and any weapon which shoots
more than twelve shots semi-automatically without re-

loading. _
“Pirearm,” “Firearm’’ shall include any machine gun or pistol.
“Person.” ‘““Person’’ shall include firm, association or corpora-
tion.
“Licensing “‘Licensing authorities’’ shall mean the hoard of po-

lice commissioners of a city or town where such board
has been instituted, the chief of police or superintend-
ent of police of other cities and towns having a regular
organized police forece, and in towns where there is no
chief of police or superintendent of police it shall mean
the town clerk who may issue licenses upon the recom-
mendation of the town sergeant;

uCrime of “Crime of violence’’ shall mean and include any of
the following crimes or an attempt to commit any of
the same, viz.: murder, manslaughter, rape, mayhem,
assault or battery involving grave bodily injury, rob-
bery, burglary, and breaking and entering.

¢Sell”’ shall include let or hire, give, lend and trans-

wpurchase,  Ter, and the word ‘‘purchase’’ shall include hire, accept

upurchasing” and borrow, and the expression ‘‘purchasing’’ shall be
construed accordingly.”’
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Sec. 2. If any person shall commit or attempt to Additional
commit a crime of violence when armed with or having bnder this act.
available any firearm, he may in addition to the pun-
ishment provided for such crime of violence be pun-
ished as provided in this act. In the trial of a per- Whattobe
son for commiiting or attempting to commit a crime ficronts
of violence the fact that he was armed with or had ofvisiente
available a pistol without license to carry the same, or
was armed with or had available a machine gun, shall
be prima facie evidence of his intention to commit said
crime of violence.

Sec. 3. No person who has been convieted in thiz Jhotobe
state or elsewhere of a crime of violence shall purchase, *™™*
own, carry or have in his possession or under his con-

trol any firearm.
Sec. 4. No person shall, without a license thera. Carryingof

for, issued as provided in section six hereof, carry a _,{,:,’E"::"'['u:"“"t
pistol in any vehicle or concealed on or about his per-

son, except in his dwelling house or place of business

or on land possessed by him, and no person shall manu-

facture, sell, purchase or posgess a machine gun gxcept Machine gun.
as otherwise provided in this act.

Seo. 5. The provisions of section four shall not ap- Bee 4 ot te
ply to sheriffs, deputy sheriffs, the superintendent and *h™
members of the state police, prison or jail wardens or
their deputies, members of the city or town police force
or other duly appointed law enforcement officers, nor to
members of the army, navy or marine corps of the
United States, or of the national guard, when on duty,
or of organizations by law authorized to purchase or
receive firearms from the United States or this state,
nor to officers evr employees of the United States
authorized by law to carry a concealed firearm, nor fo
duly authorized military organizations when on duty,
nor to the members thereof when at or going to or from
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Passed March 30, 1033.
Approved April 6, 1033.

GEORGE WHITE,
Governor,

The sectional number herein is in conformity to the General Code.

Joan ‘W, Brickes,
Attorney General,

Filed in the office of the Secretary of State at Columbus, Ohio, on
the 1oth day of April, A. D, 1933.
GEorGE S, MYERS,
Secretary of State.
File No. 63.

(House Bill No. 166)
AN ACT

To supplement section 12819 of the General Code by the enactment of
supplemental sections 12819-8, 128194, 12819-, 12819-6 and
12819-7, relative to the sale and possession of machine guns,

Be it enacted by the General Assembly of the State of Qhio:

SecrioN 1. That section 12819 of the General Code be supple-
mented by the enactment of sections 12819-3, 12819-4, :2819-5, 12819-6
and 12819-7, to read as follows:

Definitions.

Sec. 12819-3. For the purpose of this act, a machine gun, a light
machine gun or a sub-machine gun shall be defined as any firearm which
shoots ‘automatically, or any firearm which shoots more than eighteen
shots semi-automatically without reloading. Automatically as above used
means that class of firearms which, while the trigger on the firearm is held
back continues to fire successive shots, Semi-automatically means that
class of firearm which discharges one shot only each time the trigger is
pulled, no manual reloading operation being necessary between shots,

Machine gun permit; application; bond of applicant; exceptions.

Sec, 12819-4. No person shall own, possess, transport, have cus-
tody of or use a machine gun, light machine gun or sub-machine gun, un-
less he first procures a permit therefor from and at the discretion of the
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7od CONGRESS. SESS.I. CHS. 464,465. JULY 8, 1932.

States, for the purpose of having such communication delivered by
the post-office establishment of such foreign country to the post-office
estuﬁiishment of the United States and by it delivered to such
addressee in the United States, and as a result thereof such com-
munication is delivered by the post-office establishment of such
foreign country to the post-office establishment of the United States
and it delivered to the address to which it is directed in the
Unite(f States, then such person shall be punished in the same manner
and to the same extent as provided in section 1 of this Act : Provided,
That any person violntingi this section may be prosecuted either in the
district into which such letter or other communication was carried
by the United States mail for delivery according to the direction
tFYereon, or in which it was caused to be delivered by the United
States mail to the person to whom it was addressed.

Approved, July 8, 1932.

CHAPTER 465.
e b AN ACT

To control the possession, sale, transfer, and use of plstols and other dangerous
weapons In the District of Columbis, to provide penslties, to presoribe rules of
evidence, and for other purposes.

Be it enacted by the Senate and Hm:ﬂ% Representatives of the
United States of America in Congress assembled,

DEFINITIONS

Section 1. “ Pistol,” as used in this Act, means any firearm with
a barrel less than twelve inches in length.

“ Snwed-off shotgun,” as used in this Act, means any shotgun with
a barrel less than twenty inches in larfl.ll

“Machine gun,” as used in this Aect, means any firearm which
shoots automatically or saminutomnticnily more than twelve shots
without reloading.

“ Person,” as used in this Act, includes, individual, firm, association,
or corpora%irm.

% Sell " and “ purchase * and the various derivatives of such words,
as used in this Act, shall be construed to include letting on hire,
giving, lending, borrowing, and otherwise transf.errin%.

% Crime of violence ” as used in this Act, means any of the following
crimes, or an attempt to commit any of the same, namely: Murder,
manslaughter, ra[»)e, mayhem, maliciously disfiguring another, abduc-
tion, kidnaping, burglary, housebreaking, larceny, any assault with
intent to kill, commit rape, or robbery, assault with a dangerous
weapon, or assault with intent to commit any offense punishable by
imprisonment in the penitentiary.

COMMITTING CRIME WHEN ARMED

Seo. 2. If any person shall commit a crime of violence in the
District of Columbia when armed with or having readily available
any pistol or other firearm, he m:ﬁ, in addition to the punishment
provided for the erime, be punished by imprisonment for a term of
not more than five years; upon s second conviction for a crime of
violence so committed he may, in addition to the unishment pro-
vided for the crime, be punished by imprisonment for a term of not
more than ten years; upon a third conviction for a crime of violence
so committed he may, in addition to the punishment provided for the
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crime, be punished by imprisonment for a term of not more than
fifteen years; upon a fourth or subsequent conviction for a crime of
violence so committed he may, in addition to the punishment provided
for the crime, be punished by imprisonment for an additional period
of not more than thirty years,

i
FERSONS FORBIDDEN TO POSSESS CERTAIN FIREARMS s tarhijdde to
wrms.

Sec, 3. No person who has been convicted in the District of Colum. Coavicted efacrline.
bia or elsewhere of a crime of violence shall own or have in his
possession a pistol, within the District of Columbia.

CARRYING CONCEALED WEAFPONS
Sec. 4. No person shall within the District of Columbia carry .J.'.'.‘a'.:’.f.’;u..".".:.‘:::
concealed on or about his person, except in his dwelling house or place
of business or on other land possessed by him, a pistol, without a
license therefor issued as hereinafter provide&, or any deadly or
dangerous weapon.

E. .
EXCEPTIONS Do

Law enforcement of-

Sec. 5. The provisions of the preceding section shall not aBply to neers.
marshals, sheriffs, prison or jail wardens, or their deputies, policemen , =~ .. =
or other duly appointed law-enforcement officers, or to members of ris Corps.
the Army avg, or Marine Corps of the United States or of the . . .
National Guard or Organized erves when on duty, or to the ew,ooduy. ’
regularly enrolled members of any organization duly authorized to ©tberorgaahtions,
purchase or receive such weapons from the United States, provided . . . ... o
such members are at or are going to or from their places of assembly wsembly, etc.
or target practice, or to officers or employees of the United States
dul%:uthorized to carry a concealed pistol, or to any person engaged
in the business of manufacturing, repairing, or dealing in firearms, Maoutsotarer, ste.
or the agent or representative of any such person having in his
possession, using, or carrying a pistol in the usual or ordinary course
of such business or to an¥ person while carry'inE a pistol unloaded
and in a secure wrapper from the place of purchase to his home or
place of business or to a place of repair or back to his home or place
of btlil:inm or in moving goods from one place of abode or business to
another.

ISSUE OF LICENSES TO CARRY

Skc, 6. The superintendent of police of the District of Columbia
may, upon the application of any person having & bona fide residence
or pime of business within the District of Columbia or of any n
having a bona fide residence or place of business within the Bnited
States and a license to carry a pistol concealed upon his person issued
by the lawful authorities of any State or subdivision of the United

tates, issue a license to such person to carry a pistol within the
District of Columbia for not more than one year from date of issue,
if it appears that the aphplliclm has good reason to fear injury to his

rson or property or has any other proper reason for carrfing 2
pistol and that he is a suitable person to be so licensed. The license
shall be in duplicate, in form to be preseribed by the Commissioners
of the District of Columbia and shall bear the name address, deserip-
tion photogrni)h, and signature of the licensee and the reason given
for desiring a license. The original thereof shall be delivered to the
licensee, and the duplicate shall be retained by the superintendent
of police of the District of Columbia and preserved in his office for

six years,
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BELLING TO MINORS AND OTHERS

Sec. 7. No person shall within the District of Columbia sell any
pistol to a person who he has reasonable cause to believe is not of
sound mind, or is a drug addict, or is a person who has been convicted
in the District of Columbin or elsewhere of a erime of violence or
except when the relation of parent and child or guardian and ward
exists, is under the age of eighteen years.

TRANSFERS REGULATED

Srkc. 8. No seller shall within the District of Columbia deliver
a pistol to the purchaser thereof until forty-eight hours shall have
elapsed from the time of the application for the purchase thereof,
except in the case of sales to marshals, sheriffs, prison or jail wardens
or their deputies, policemen, or other duly appointed law-enforce-
ment officers, and, when delivered, said pistol shall be securely wrap-
ped and shall be unloaded. At the time of applying for the purchase
of a pistol the purchaser shall sign in duplicate and deliver to the
seller & statement containing his name, address, occupation, color,
place of birth, the date and hour of application, the caliber, m
model, and manufacturer’s number of the pistol to be purchase
and a statement that he has never been convicted in the District of
Columbia or elsewhere of a crime of violence. The seller shall, within
six hours after such application, sign and attach his address and
deliver one copy to such person or persons as the superintendent of
police of the District of Columbia may designate, and shall retain the
other colgy for six years. No machine gun, sawed-off shotgun, or
blackjack shall be sold to any person other than the persons desig-
nated in section 14 hereof as entitled to possess the same, and then
only after permission to make such sale has been obtained from the
superintendent of police of the District of Columbia. This section
shall not apply to sales at wholesale to licensed dealers.

DEALERS TO RE LICENSED

Sec. 9. No retail dealer shall within the District of Columbia sell
or expose for sale or have in his possession with intent to sell, any

istol, machine gun, sawed-off shotgun, or blaclkjack without l;emg
Picansed as hereinafter provided. No wholesale dealer shall, within
the District of Columbia, sell, or have in his possession with intent
to sell, to any person other than a licensed dealer, any pistol, machine
gun, aawad-ofpe shotgun, or blackjack.

DEALERS’ LICENSES, BY WHOM GRANTED AND CONDITIONS THEREOF

Sec. 10. The Commissioners of the District of Columbia may, in
their discretion, grant licenses and may preseribe the form thereof,
effective for not more than one year from date of issue, permittin
the licensee to sell pistols, machine guns, sawed-off shotguns, an
blackjacks at retail within the District of Columbia subject to the
followin%lcond.itions in addition to those specified in section 9 hereof,
for breach of any of which the license shall be subject to forfeiture
and the licensee subject to punishment as provided in this Act.

1. The business shall be carried on only in the building designated
in the license,

2. The license or & copy thereof, certified by the issuing authority,
shall be displayed on the premises where it can be easily read.
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3. No pistol shall be sold (a) if the seller has reasonable cause to
believe that the purchaser is not of sound mind or is & drug addict
or has been convicted in the District of Columbia or elsewhere of o
crime of violence or is under the nge of cighteen years, and (b)
unless the purchaser is rsmmlliknuwn to the seller or shall present
clenr evidence of his identity. No machine gun, sawed-off shotgun,
or blackjack shall be sold to any person other than the persons
designated in section 14 hereof as entitled to possess the same, and
then only after permission to make such sale has been obtained
from the superintendent of police of the District of Columbia.

4. A true record shall be made in a book kept for the purpose, Records.
the form of which may be preseribed by the Commissioners, of al
pistols, machine guns, and sawed-off shotguns in the possession of
the licensee, whicE said record shall contain the date of purchuse, the
caliber, make, model, and manufacturer’s number of the weapon,
to which shall be added, when sold, the date of sale.

5. A true record in duplicate shall be made of every pistol,
machine gun, sawed-off shotgun, and blackjack sold, said record to
be made in a book kept for the purpose, the form of which may be
prescribed by the Commissioners of the District of Columbia and
shall be personally signed by the purchaser and by the person effect-
ing the sale, each in the presence of the other nncyl s contain the
date of sale, the name, address, occupation, color, and place of birth
of the purchaser, and, so far as applicable, the caliber, make, model
and manufacturer’s number of the weapon, and a statement signed
by the purchaser that he has never been convicted in the District of
C’;lumbin or elsewhere of a crime of violence. One copy of said
record shall, within seven days, be forwarded by mail to the superin-
tendent of police of the District of Columbia and the other copy
retained by the seller for six years.

6. No Etstol or imitation thereof or placard advertising the sale | Dilsy, ete, for-
thereof shall be displayed in al:ly part of said premises where it can
readily be seen from the outside. No license to sell at retail shall
be granted to anyone except as provided in this section.

FALSE INFORMATION FORBIDDEN

Sec. 11. No person, shall, in purchasing a pistol or in applying . Jiixjlemmstion or
for a license to earry the same, or in purchasing a machine %l.n, .
sawed-off shotgun, or blackjack within the District of Columbia,
give false information or offer false evidence of his identity.

ALTFRATION OF INENTIFYING MARES PROHIBITED

Sec. 12. No person shall within the District of Columbia change, ghinetisn "
alter, remove, or obliterate the name of the maker, model, ms:Fu- probibiced, e
facturer’s number, or other mark or identification on any pistol,
machine gun, or sawed-off shotgun. Possession of any pistol,
machine gun, or sawed-off shotgun upon which any such mark shall
have been changed, altered, removed, or obliterated shall be prima
facie evidence that the possessor has changed, altered, removed, or
obliterated the same within the District of Columbia: Provided, E:‘!',:.‘"w —
however, That nothing contained in this section shall apply to any
officer or agent of any of the d?artments of the Unitecr ghtes or
the District of Columbia engaged in experimental work.

EXCEPTIONS

Sec. 13, This Act shall not apply to toy or antique pistols unsuit- Toys. ete, ecepted,
able for use as firearms.
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654

Powewion of certaln
dangerg. weggans fes
Bbliler,

FPracisn,
Eceptions.

Punishment for vio-
latlons.

Invaelidity of any
provising not o atfect
remainder.

Veol. 31, p. 138,
repealed.

July 8, 192,
(o4 Res. 402,

World War veterans.
note TEALpartaticn
m’w District of Colum-

bia to their homes.
Fost, p. 701

Prociso,
Credited as o Joan.

72d CONGRESS. SESS.I. CHS. 465, 466. JULY 8§, 1932.

PPOSSESAION OF CERTAIN DANGEROUS WEAPONS

Sec. 14. No person shall within the District of Columbia possess any
machine gun, snwed-off shotgun. or any instrument or weapon of the
kind commonly known as a blackjack, slung shot, sand club, sandbag,
or metal knucﬁles, nor any instrument, attachment, or appliance for
causing the firing of any firearm to be silent or intended to lessen or
muffle the noise of the firing of any firearms: Provided, however,
That machine guns, or sawed-off shotguns, and blnck'jacirs may be
possessed by the members of the Army, Navy, or Marine Corps of
the United States, the National Guard, or Organized Reserves when
on duty, the Post Office Department or its employees when on duty,
marshals, sheriffs, prison or jail wardens, or their de uties, policemen,
or other duly appointed law-enforcement officers, rs or employees
of the United States duly authorized to caray such weapons, banking
institutions, public carriers who are engaged ir the business of trans-
porting mail, money, securities, or other valuables, wholesale dealers
and retail dealers licensed under section 10 of this Act.

PENALTIER

Sec. 15. Any violation of any provision of this Act for which no
penalty is specifically provided shall be punished by a fine of not
Lna;e than $1,000 or imprisonment for not more than one year, or

oth.

CONSTITUTIONALITY

Sec. 16. If anK Fart of this Act is for any reason declared void,
stlchhim;itlidity shall not affect the validity of the remaining portions
of this Act.

CERTAIN ACTS REPEALED

Sko. 17. The following sections of the Code of Law for the District
of Columbis, 1919, namely, sections 853, 856, and 857, and all other
Acts or parts of Acts inconsistent herewith, are hereby repealed.

Approved, July 8, 1932.

[CHAPTER 466.]
JOINT RESOLUTION

Mnki’n? an wpwl;rintinn to provide transportation to their homes for veterans
of the World War temporarily quartered in the District of Calumbia.

Resolved by the Senate and House of Representatives of the United
States of America in C. s assembled, That to enable the Admin-
istrator of Veterans’ Affairs, upon the request of any honorably
discharged veteran of the 1"}'1:»:'1(11]%r ar, temporarily guartered in the
District of Columbia, who is desirous of returning to his home, to
grovida such veteran with railroad transportation thereto 'grior to

uly 15, 1982, together with travel subsistence at the rate of 75 cents

er daey, there is hereby appropriated, out of any money in the

reasury not otherwise appropriated, the sum of $100,000 : Provided,
That all’ amounts expended under this appropriation in behalf of sns
veteran shall constitute s loan without interest which, if not repai
to the United States, shall be deducted from any amounts payable
to such veteran on his ndjusted-service certificate.

Approved, July 8, 1932,
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation
West's Colorado Revised Statutes Annotated
Title 18. Criminal Code (Refs & Annos)
Article 12. Offenses Relating to Firearms and Weapons (Refs & Annos)
Part 3. Large-Capacity Ammunition Magazines

C.R.S.A. §18-12-301
§ 18-12-301. Definitions

Effective: July 1, 2013
Currentness

As used in this part 3, unless the context otherwise requires:

(1) “Bureau” means the Colorado bureau of investigation created and existing pursuant to section 24-33.5-401, C.R.S.

(2)(a) “Large-capacity magazine” means:

(I) A fixed or detachable magazine, box, drum, feed strip, or similar device capable of accepting, or that is designed to
be readily converted to accept, more than fifteen rounds of ammunition;

(II) A fixed, tubular shotgun magazine that holds more than twenty-eight inches of shotgun shells, including any
extension device that is attached to the magazine and holds additional shotgun shells; or

(I111) A nontubular, detachable magazine, box, drum, feed strip, or similar device that is capable of accepting more than
eight shotgun shells when combined with a fixed magazine.

(b) “Large-capacity magazine” does not mean:

(I) A feeding device that has been permanently altered so that it cannot accommodate more than fifteen rounds of
ammunition;

(II) An attached tubular device designed to accept, and capable of operating only with, .22 caliber rimfire ammunition; or

(I1T) A tubular magazine that is contained in a lever-action firearm.

Credits
Added by Laws 2013, Ch. 48, § 1, eff. July 1, 2013.
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nitions, CO

C.R.S. A.§18-12-301, CO ST § 18-12-301
Current through Ch. 2 of the Second Regular Session of the 71st General Assembly (2018)

End of Document © 2018 Thomson Reuters, No claim to original U.S. Government Works.
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Connecticut General Statutes Annotated
Title 53. Crimes (Refs & Annos)
Chapter 943. Offenses Against Public Peace and Safety

C.G.S.A. § 53-202w
§ 53-202w. Large capacity magazines. Definitions. Sale, transfer or possession prohibited. Exceptions

Effective: June 18, 2013
Currentness

{a) As used in this section and section 53-202x:

(1) “Large capacity magazine” means any firearm magazine, belt, drum, feed strip or similar device that has the capacity
of, or can be readily restored or converted to accept, more than ten rounds of ammunition, but does not include: (A) A
feeding device that has been permanently altered so that it cannot accommodate more than ten rounds of ammunition,
(B) a .22 caliber tube ammunition feeding device, (C) a tubular magazine that is contained in a lever-action firearm, or
(D) 2 magazine that is permanently inoperable;

(2) “Lawfully possesses”, with respect to a large capacity magazine, means that a person has (A) actual and lawful
possession of the large capacity magazine, (B) constructive possession of the large capacity magazine pursuant to a lawful
purchase of a firearm that contains a large capacity magazine that was transacted prior to or on April 4, 2013, regardless
of whether the firearm was delivered to the purchaser prior to or on April 4, 2013, which lawful purchase is evidenced by
a writing sufficient to indicate that (i) a contract for sale was made between the parties prior to or on April 4, 2013, for
the purchase of the firearm, or (ii) full or partial payment for the firearm was made by the purchaser to the seller of the
firearm prior to or on April 4, 2013, or (C) actual possession under subparagraph (A) of this subdivision, or constructive
possession under subparagraph (B) of this subdivision, as evidenced by a written statement made under penalty of false
statement on such form as the Commissioner of Emergency Services and Public Protection prescribes; and

(3) “Licensed gun dealer” means a person who has a federal firearms license and a permit to sell firearms pursuant to
section 29-28.

(b) Except as provided in this section, on and after April 5, 2013, any person who, within this state, distributes, imports
into this state, keeps for sale, offers or exposes for sale, or purchases a large capacity magazine shall be guilty of a class
D felony. On and after April 5, 2013, any person who, within this state, transfers a large capacity magazine, except as
provided in subsection (f) of this section, shall be guilty of a class D felony.

(c) Except as provided in this section and section 53-202x: (1) Any person who possesses a large capacity magazine on or
after January 1, 2014, that was obtained prior to April 5, 2013, shall commit an infraction and be fined not more than
ninety dollars for a first offense and shall be guilty of a class D felony for any subsequent offense, and (2) any person
who possesses a large capacity magazine on or after January 1, 2014, that was obtained on or after April 5, 2013, shall
be guilty of a class D felony.

(d) A large capacity magazine may be possessed, purchased or imported by:
i Exhibit 80
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(1) The Department of Emergency Services and Public Protection, police departments, the Department of Correction,
the Division of Criminal Justice, the Department of Motor Vehicles, the Department of Energy and Environmental
Protection or the military or naval forces of this state or of the United States;

(2) A sworn and duly certified member of an organized police department, the Division of State Police within the
Department of Emergency Services and Public Protection or the Department of Correction, a chief inspector or
inspector in the Division of Criminal Justice, a salaried inspector of motor vehicles designated by the Commissioner
of Motor Vehicles, a conservation officer or special conservation officer appointed by the Commissioner of Energy
and Environmental Protection pursuant to section 26-5, or a constable who is certified by the Police Officer Standards
and Training Council and appointed by the chief executive authority of a town, city or borough to perform criminal
law enforcement duties, for use by such sworn member, inspector, officer or constable in the discharge of such sworn
member's, inspector's, officer's or constable's official duties or when off duty;

(3) A member of the military or naval forces of this state or of the United States;

(4) A nuclear facility licensed by the United States Nuclear Regulatory Commission for the purpose of providing security
services at such facility, or any contractor or subcontractor of such facility for the purpose of providing security services
at such facility;

(5) Any person who is sworn and acts as a policeman on behalf of an armored car service pursuant to section 29-20 in
the discharge of such person's official duties; or

(6) Any person, firm or corporation engaged in the business of manufacturing large capacity magazines in this state that
manufactures, purchases, tests or transports large capacity magazines in this state for sale within this state to persons
specified in subdivisions (1) to (5), inclusive, of this subsection or for sale outside this state, or a federally-licensed
firearm manufacturer engaged in the business of manufacturing firearms or large capacity magazines in this state that
manufactures, purchases, tests or transports firearms or large capacity magazines in this state for sale within this state
to persons specified in subdivisions (1) to (5), inclusive, of this subsection or for sale outside this state.

(e) A large capacity magazine may be possessed by:

(1) A licensed gun dealer;

(2) A gunsmith who is in a licensed gun dealer's employ, who possesses such large capacity magazine for the purpose of
servicing or repairing a lawfully possessed large capacity magazine;

(3) A person, firm, corporation or federally-licensed firearm manufacturer described in subdivision (6) of subsection (d)
of this section that possesses a large capacity magazine that is lawfully possessed by another person for the purpose of
servicing or repairing the large capacity magazine;
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(4) Any person who has declared possession of the magazine pursuant to section 53-202x; or

(5) Any person who is the executor or administrator of an estate that includes a large capacity magazine, or the trustee of a
trust that includes a large capacity magazine, the possession of which has been declared to the Department of Emergency
Services and Public Protection pursuant to section 53-202x, which is disposed of as authorized by the Probate Court, if
the disposition is otherwise permitted by this section and section 53-202x.

(f) Subsection (b) of this section shall not prohibit:

(1) The transfer of a large capacity magazine, the possession of which has been declared to the Department of Emergency
Services and Public Protection pursuant to section 53-202x, by bequest or intestate succession, or, upon the death of a
testator or settlor: (A) To a trust, or (B) from a trust to a beneficiary;

(2) The transfer of a large capacity magazine to a police department or the Department of Emergency Services and Public
Protection;

(3) The transfer of a large capacity magazine to a licensed gun dealer in accordance with section 53-202x; or

(4) The transfer of a large capacity magazine prior to October 1, 2013, from a licensed gun dealer, pawnbroker licensed
under section 21-40, or consignment shop operator, as defined in section 21-39a, to any person who (A) possessed the
large capacity magazine prior to or on April 4, 2013, (B) placed a firearm that such person legally possessed, with the
large capacity magazine included or attached, in the possession of such dealer, pawnbroker or operator prior to or on
April 4, 2013, pursuant to an agreement between such person and such dealer, pawnbroker or operator for the sale of
the firearm to a third person, and (C) is eligible to possess the firearm on the date of such transfer.

(g) If the court finds that a violation of this section is not of a serious nature and that the person charged with such
violation (1) will probably not offend in the future, (2) has not previously been convicted of a violation of this section,
and (3) has not previously had a prosecution under this section suspended pursuant to this subsection, it may order
suspension of prosecution in accordance with the provisions of subsection (h) of section 29-33.

Credits
(2013, P.A. 13-3, § 23, eff. April 4, 2013; 2013, P.A. 13-220, § 1, eff. June 18, 2013.)

Notes of Decisions (3)

C.G.S. A. §53-202w, CT ST § 53-202w
The statutes and Constitution are current through the 2018 Supplement to the General Statutes of Connecticut, Revision
of 1958,

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version Held Unconstitutional as Applied by Herrington v. U.S., D.C., Nov. 04, 2010

KeyCite Yellow Flag - Negative TreatmentProposed Legislation
West's District of Columbia Code Annotated 2001 Edition
Division I. Government of District.
Title 7. Human Health Care and Safety. (Refs & Annos)
Subtitle J. Public Safety.
Chapter 25. Firearms Control.
Unit A. Firearms Control Regulations.
Subchapter VI. Possession of Ammunition.

DC ST § 7-2506.01
Formerly cited as DC ST 1981 §6-2361

§ 7-2506.01. Persons permitted to possess ammunition.

Effective: April 27, 2013
Currentness

(a) No person shall possess ammunition in the District of Columbia unless:

(1) He is a licensed dealer pursuant to subchapter I'V of this unit;

(2) He is an officer, agent, or employee of the District of Columbia or the United States of America, on duty and
acting within the scope of his duties when possessing such ammunition,

(3) He is the holder of the valid registration certificate for a firearm pursuant to subchapter II of this chapter; except,
that no such person shall possess one or more restricted pistol bullets; or

(4) He holds an ammunition collector's certificate on September 24, 1976; or

(5) He temporarily possesses ammunition while participating in a firearms training and safety class conducted by a
firearms instructor.

(b) No person in the District shall possess, sell, or transfer any large capacity ammunition feeding device regardless of
whether the device is attached to a firearm. For the purposes of this subsection, the term “large capacity ammunition
feeding device” means a magazine, belt, drum, feed strip, or similar device that has a capacity of, or that can be readily
restored or converted to accept, more than 10 rounds of ammunition. The term “large capacity ammunition feeding
device” shall not include an attached tubular device designed to accept, and capable of operating only with, .22 caliber
rimfire ammunition.
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Credits

(Sept. 24, 1976, D.C. Law 1-85, title VI, § 601, 23 DCR 2464; Mar. 16, 1978, D.C. Law 2-62, § 2, 24 DCR 5780; Aug.
2, 1983, D.C. Law 5-19, § 4, 30 DCR 3328; Mar. 31, 2009, D.C. Law 17-372, § 3(n), 56 DCR 1365; Sept. 26, 2012, D.C.
Law 19-170, § 2(n), 59 DCR 5691; Apr. 27, 2013, D.C. Law 19-295, § 2(c), 60 DCR 2623.)

Notes of Decisions (51)

Copyright (c) 2012 By the District of Columbia. Content previously published in the District of Columbia Official Code,
2001 Edition is used with permission. Copyright (c) 2018 Thomson Reuters

DC CODE § 7-2506.01

Current through February 20, 2018

End of Document @ 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

West's Hawai'i Revised Statutes Annotated
Division 1. Government
Title 10. Public Safety and Internal Security
Chapter 134. Firearms, Ammunition and Dangerous Weapons
Part 1. General Regulations

HRS §134-8
§ 134-8. Ownership, etc., of automatic firearms, silencers, etc., prohibited; penalties

Currentness

(a) The manufacture, possession, sale, barter, trade, gift, transfer, or acquisition of any of the following is prohibited:
assault pistols, except as provided by section 134-4(e); automatic firearms; rifles with barrel lengths less than sixteen
inches; shotguns with barrel lengths less than eighteen inches; cannons; mufflers, silencers, or devices for deadening or
muffling the sound of discharged firearms; hand grenades, dynamite, blasting caps, bombs, or bombshells, or other
explosives; or any type of ammunition or any projectile component thereof coated with teflon or any other similar coating
designed primarily to enhance its capability to penetrate metal or pierce protective armor; and any type of ammunition
or any projectile component thereof designed or intended to explode or segment upon impact with its target.

(b) Any person who installs, removes, or alters a firearm part with the intent to convert the firearm to an automatic
firearm shall be deemed to have manufactured an automatic firearm in violation of subsection (a).

(¢) The manufacture, possession, sale, barter, trade, gift, transfer, or acquisition of detachable ammunition magazines
with a capacity in excess of ten rounds which are designed for or capable of use with a pistol is prohibited. This subsection
shall not apply to magazines originally designed to accept more than ten rounds of ammunition which have been modified
to accept no more than ten rounds and which are not capable of being readily restored to a capacity of more than ten
rounds.

(d) Any person violating subsection (a) or (b) shall be guilty of a class C felony and shall be imprisoned for a term of five
years without probation. Any person violating subsection (c) shall be guilty of a misdemeanor except when a detachable
magazine prohibited under this section is possessed while inserted into a pistol in which case the person shall be guilty
of a class C felony.

Credits
Laws 1988, ch. 275, § 2; Laws 1989, ch. 261, § 6; Laws 1989, ch. 263, § 4; Laws 1992, ch. 286, § 3, 4.

Notes of Decisions (13)

HRS§134-8, HIST § 134-8
Current through Act 3 (End) of the 2017 st Special Session, pending text revision by the revisor of statutes.
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedValidity Called into Doubt by Kolbe v. Hogan, 4th Cir.(Md.), Feb. 04, 2016

KeyCite Yellow Flag - Negative TreatmentProposed Legislation
West's Annotated Code of Maryland
Criminal Law (Refs & Annos)
Title 4. Weapon Crimes
Subtitle 3. Assault Weapons and Detachable Magazines (Refs & Annos)

MD Code, Criminal Law, § 4-305
Formerly cited as MD CODE Art. 27, §36H-5

§ 4-305. Detachable magazines--Prohibited

Effective: October 1, 2013
Currentness

Scope

(a) This section does not apply to:

(1) a .22 caliber rifle with a tubular magazine; or

(2) a law enforcement officer or a person who retired in good standing from service with a law enforcement agency of
the United States, the State, or any law enforcement agency in the State.

Prohibited
(b) A person may not manufacture, sell, offer for sale, purchase, receive, or transfer a detachable magazine that has a

capacity of more than 10 rounds of ammunition for a firearm.

Credits
Added by Acts 2002, c. 26, § 2, eff. Oct. 1, 2002. Amended by Acts 2013, c. 427, § 1, eff. Oct. 1, 2013.

Formerly Art. 27, § 36H-5.

Editors' Notes
LEGISLATIVE NOTES

Revisor's Note (Acts 2002, c. 26):
This section is new language derived without substantive change from former Art. 27, § 36H-5(b).

The former reference to “any type of” firearm is deleted as surplusage.
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Defined term: “Person” § 1-101

Notes of Decisions (8)

MD Code, Criminal Law, § 4-305, MD CRIM LAW § 4-305
Current through Chapters | to 4 from the 2018 Regular Session of the General Assembly

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
Exhibit 83
00102
WESTLAW ® 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

ER001866



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 103 of 214

5 15ERR S e L RMTARRN cAfe ROSHIISBARYER 511280301, Pa0EID.4518  Page 104 of

KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version Held Unconstitutional by Com. v. Beal, Mass., May 24, 2016

KeyCite Yellow Flag - Negative TreatmentProposed Legislation
Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XX. Public Safety and Good Order (Ch. 133-148a)
Chapter 140. Licenses (Refs & Annos)

M.G.L.A. 140 § 121
§ 121. Firearms sales; definitions; antique firearms; application of law; exceptions

Effective: February 1, 2018
Currentness

As used in sections 122 to 131Q, inclusive, the following words shall, unless the context clearly requires otherwise, have
the following meanings:--

“Ammunition”, cartridges or cartridge cases, primers (igniter), bullets or propellant powder designed for use in any
firearm, rifle or shotgun. The term “ammunition” shall also mean tear gas cartridges.

“Assault weapon”, shall have the same meaning as a semiautomatic assault weapon as defined in the federal Public Safety
and Recreational Firearms Use Protection Act, 18 U.S.C. section 921(a)(30) as appearing in such section on September
13, 1994, and shall include, but not be limited to, any of the weapons, or copies or duplicates of the weapons, of any
caliber, known as: (i) Avtomat Kalashnikov (AK) (all models); (ii) Action Arms Israeli Military Industries UZI and
Galil; (iii) Beretta Ar70 (SC-70); (iv) Colt AR-15; (v) Fabrique National FN/FAL, FN/LAR and FNC; (vi) SWD M-10,
M-11, M-11/9 and M-12; (vi) Steyr AUG; (vii) INTRATEC TEC-9, TEC-DC9 and TEC-22; and (viii) revolving cylinder
shotguns, such as, or similar to, the Street Sweeper and Striker 12; provided, however, that the term assault weapon
shall not include: (i) any of the weapons, or replicas or duplicates of such weapons, specified in appendix A to 18 U.S.C.
section 922 as appearing in such appendix on September 13, 1994, as such weapons were manufactured on October 1,
1993; (i) any weapon that is operated by manual bolt, pump, lever or slide action; (iii) any weapon that has been rendered
permanently inoperable or otherwise rendered permanently unable to be designated a semiautomatic assault weapon;
(iv) any weapon that was manufactured prior to the year 1899; (v) any weapon that is an antique or relic, theatrical
prop or other weapon that is not capable of firing a projectile and which is not intended for use as a functional weapon
and cannot be readily modified through a combination of available parts into an operable assault weapon; (vi) any
semiautomatic rifle that cannol aceept a detachable magazine that holds more than five rounds of ammunition; or (vii)
any semiautomatic shotgun that cannot hold more than five rounds of ammunition in a fixed or detachable magazine.

<[ Definition of “Bump stock” inserted following definition of “Assault weapon™ in first paragraph
by 2017, 110, Sec. 18 effective February 1, 2018 applicable as provided by 2017, 110, Sec. 53.]>

“Bump stock”, any device for a weapon that increases the rate of fire achievable with such weapon by using energy from
the recoil of the weapon to generate a reciprocating action that facilitates repeated activation of the trigger.

“Conviction”, a finding or verdict of guilt or a plea of guilty, whether or not final sentence is imposed.
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“Deceptive weapon device”, any device that is intended to convey the presence of a rifle, shotgun or firearm that is used
in the commission of a violent crime, as defined in this section, and which presents an objective threat of immediate death
or serious bodily harm to a person of reasonable and average sensibility.

“Firearm”, a pistol, revolver or other weapon of any description, loaded or unloaded, from which a shot or bullet can be
discharged and of which the length of the barrel or barrels is less than 16 inches or 18 inches in the case of a shotgun as
originally manufactured; provided, however, that the term firearm shall not include any weapon that is: (i) constructed
in a shape that does not resemble a handgun, short-barreled rifle or short-barreled shotgun including, but not limited to,
covert weapons that resemble key-chains, pens, cigarette-lighters or cigarette-packages; or (ii) not detectable as a weapon
or potential weapon by x-ray machines commonly used at airports or walk- through metal detectors.

“Gunsmith”, any person who engages in the business of repairing, altering, cleaning, polishing, engraving, blueing or
performing any mechanical operation on any fircarm, rifle, shotgun or machine gun,

“Imitation firearm”, any weapon which is designed, manufactured or altered in such a way as to render it incapable of
discharging a shot or bullet.

“Large capacity feeding device”, (i) a fixed or detachable magazine, box, drum, feed strip or similar device capable of
accepting, or that can be readily converted to accept, more than ten rounds of ammunition or more than five shotgun
shells; or (ii) a large capacity ammunition feeding device as defined in the federal Public Safety and Recreational Firearms
Use Protection Act, 18 U.S.C. section 921(a)(31) as appearing in such section on September 13, 1994. The term “large
capacity feeding device” shall not include an attached tubular device designed to accept, and capable of operating only
with, .22 caliber ammunition.

“Large capacity weapon”, any firearm, rifle or shotgun: (i) that is semiautomatic with a fixed large capacity feeding
device; (ii) that is semiautomatic and capable of accepting, or readily modifiable to accept, any detachable large capacity
feeding device; (iii) that employs a rotating cylinder capable of accepting more than ten rounds of ammunition in a rifle
or firearm and more than five shotgun shells in the case of a shotgun or firearm; or (iv) that is an assault weapon. The
term “large capacity weapon” shall be a secondary designation and shall apply to a weapon in addition to its primary
designation as a firearm, rifle or shotgun and shall not include: (i) any weapon that was manufactured in or prior to the
year 1899; (ii) any weapon that operates by manual bolt, pump, lever or slide action; (iii) any weapon that is a single-
shot weapon; (iv) any weapon that has been modified so as to render it permanently inoperable or otherwise rendered
permanently unable to be designated a large capacity weapon; or (v) any weapon that is an antique or relic, theatrical
prop or other weapon that is not capable of firing a projectile and which is not intended for use as a functional weapon
and cannot be readily modified through a combination of available parts into an operable large capacity weapon.

“Length of barrel” or “barrel length”, that portion of a firearm, rifle, shotgun or machine gun through which a shot or
bullet is driven, guided or stabilized and shall include the chamber.

“Licensing authority”, the chief of police or the board or officer having control of the police in a city or town, or persons
authorized by them.

<[ Definition of “Machine gun” in first paragraph effective until
February 1, 2018, For text effective February 1, 2018, see below.]>

“Machine gun”, a weapon of any description, by whatever name known, loaded or unloaded, from which a number
of shots or bullets may be rapidly or automatically discharged by one continuous activation of the trigger, including a
submachine gun.
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<[ Definition of “Machine gun” in first paragraph as amended by 2017, 110, Sec. 20 effective February 1,
2018 applicable as provided by 2017, 110, Sec. 53. For text effective until February 1, 2018, see above.]>

“Machine gun”, a weapon of any description, by whatever name known, loaded or unloaded, from which a number
of shots or bullets may be rapidly or automatically discharged by one continuous activation of the trigger, including a
submachine gun; provided, however, that “machine gun” shall include bump stocks and trigger cranks,

“Purchase” and “sale” shall include exchange; the word “purchaser” shall include exchanger; and the verbs “sell” and
“purchase”, in their different forms and tenses, shall include the verb exchange in its appropriate form and tense.

“Rifle”, a weapon having a rifled bore with a barrel length equal to or greater than 16 inches and capable of discharging
a shot or bullet for each pull of the trigger.

“Sawed-off shotgun”, any weapon made from a shotgun, whether by alteration, modification or otherwise, if such
weapon as modified has one or more barrels less than 18 inches in length or as modified has an overall length of less
than 26 inches.

“Semiautomatic”, capable of utilizing a portion of the energy of a firing cartridge to extract the fired cartridge case and
chamber the next round, and requiring a separate pull of the trigger to fire each cartridge.

“Shotgun”, a weapon having a smooth bore with a barrel length equal to or greater than 18 inches with an overall length
equal to or greater than 26 inches, and capable of discharging a shot or bullet for each pull of the trigger.

<[ Definition of “Trigger crank” inserted following definition of “Shotgun” in first paragraph
by 2017, 110, Sec. 19 effective February 1, 2018 applicable as provided by 2017, 110, Sec. 53.]>

“Trigger crank”, any device to be attached to a weapon that repeatedly activates the trigger of the weapon through the
use of a lever or other part that is turned in a circular motion; provided, however, that “trigger crank” shall not include
any weapon initially designed and manufactured to fire through the use of a crank or lever.

“Violent crime”, shall mean any crime punishable by imprisonment for a term exceeding one year, or any act of juvenile
delinquency involving the use or possession of a deadly weapon that would be punishable by imprisonment for such
term if committed by an adult, that: (i) has as an element the use, attempted use or threatened use of physical force or
a deadly weapon against the person of another; (ii) is burglary, extortion, arson or kidnapping; (iii) involves the use of
explosives; or (iv) otherwise involves conduct that presents a serious risk of physical injury to another.

“Weapon”, any rifle, shotgun or firearm.
Where the local licensing authority has the power to issue licenses or cards under this chapter, but no such licensing
authority exists, any resident or applicant may apply for such license or firearm identification card directly to the colonel

of state police and said colonel shall for this purpose be the licensing authority.

The provisions of sections 122 to 129D, inclusive, and sections 131, 131A, 131B and 131E shall not apply to:

(A) any firearm, rifle or shotgun manufactured in or prior to the year 1899;
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(B) any replica of any firearm, rifle or shotgun described in clause (A) if such replica: (i) is not designed or redesigned for
using rimfire or conventional centerfire fixed ammunition; or (if) uses rimfire or conventional centerfire fixed ammunition
which is no longer manufactured in the United States and which is not readily available in the ordinary channels of
commercial trade; and

(C) manufacturers or wholesalers of firearms, rifles, shotguns or machine guns.

Credits

Amended by St.1934, c. 359, § 1; St.1957, c. 688, § 4; St.1959, c. 296, § 1; St.1960, c. 186; St.1968, c. 737, § 1; 5t.1969, c.
799, § 1; St.1971, c. 456, § 1; St.1973, c. 892, § 1; St.1983, c. 516, § 1; St.1984, c. 116, § 1; S1.1989, c. 433; 51.1990, c. 511, §
1; St.1996, c. 151, §§ 300, 301; St.1998, c. 180, § 8; S1.1999, c. 1, § 1; S.2004, c. 150, §§ 1 (o 3, eff. Sept. 13, 2004, 5t.2014,
c. 284, § 19, eff. Jan. 1, 2015; St.2014, c. 284, §§ 20, 21, eff. Aug. 13, 2014; St.2017, c. 110, §§ 18 to 20, eff. Feb. 1, 2018.

Notes of Decisions (97)

M.G.L.A. 140§ 121, MA ST 140 § 121
Current through the 2017 1st Annual Session
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version Held Unconstitutional by Fletcher v. Haas, D.Mass., Mar. 30, 2012

KeyCite Yellow Flag - Negative TreatmentProposed Legislation
Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XX. Public Safety and Good Order (Ch. 133-148a)
Chapter 140. Licenses (Refs & Annos)

M.G.L.A. 140 § 131
§ 131. Licenses to carry firearms; Class A and B; conditions and restrictions

Effective: February 1, 2018 to December 31, 2020
Currentness

All licenses to carry firearms shall be designated Class A or Class B, and the issuance and possession of any such license
shall be subject to the following conditions and restrictions:

(a) A Class A license shall entitle a holder thereof to purchase, rent, lease, borrow, possess and carry: (i) firearms,
including large capacity firearms, and feeding devices and ammunition therefor, for all lawful purposes, subject to such
restrictions relative to the possession, use or carrying of firearms as the licensing authority deems proper; and (ii) rifles
and shotguns, including large capacity weapons, and feeding devices and ammunition therefor, for all lawful purposes;
provided, however, that the licensing authority may impose such restrictions relative to the possession, use or carrying
of large capacity rifles and shotguns as it deems proper. A violation of a restriction imposed by the licensing authority
under the provisions of this paragraph shall be cause for suspension or revocation and shall, unless otherwise provided,
be punished by a fine of not less than $1,000 nor more than $10,000; provided, however, that the provisions of section
10 of chapter 269 shall not apply to such violation.

The colonel of state police may, after an investigation, grant a Class A license to a club or facility with an on-site shooting
range or gallery, which club is incorporated under the laws of the commonwealth for the possession, storage and use
of large capacity weapons, ammunition therefor and large capacity feeding devices for use with such weapons on the
premises of such club; provided, however, that not less than one shareholder of such club shall be qualified and suitable
to be issued such license; and provided further, that such large capacity weapons and ammunition feeding devices may be
used under such Class A club license only by such members that possess a valid firearm identification card issued under
section 129B or a valid Class A ar Class B license to carry firearms, or by such other persons that the club permits while
under the direct supervision of a certified firearms safety instructor or club member who, in the case of a large capacity
firearm, possesses a valid Class A license to carry firearms or, in the case of a large capacity rifle or shotgun, possesses
a valid Class A or Class B license to carry firearms. Such club shall not permit shooting at targets that depict human
figures, human effigies, human silhouettes or any human images thereof, except by public safety personnel performing
in line with their official duties.

No large capacity weapon or large capacity feeding device shall be removed from the premises except for the purposes
of: (i) transferring such firearm or feeding device to a licensed dealer; (ii) transporting such firearm or feeding device to
a licensed gunsmith for repair; (iii) target, trap or skeet shooting on the premises of another club incorporated under the
laws of the commonwealth and for transporting thereto; (iv) attending an exhibition or educational project or event that
is sponsored by, conducted under the supervision of or approved by a public law enforcement agency or a nationally
or state recognized entity that promotes proficiency in EI)’( fﬁ{;‘f?‘éﬁ“ about semiautomatic weapons and for transporting
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thereto and therefrom; (v) hunting in accordance with the provisions of chapter 131; or (vi) surrendering such firearm or
feeding device under the provisions of section 129D. Any large capacity weapon or large capacity feeding device kept on
the premises of a lawfully incorporated shooting club shall, when not in use, be secured in a locked container, and shall be
unloaded during any lawful transport. The clerk or other corporate officer of such club shall annually file a report with
the colonel of state police and the commissioner of the department of criminal justice information services listing all large
capacity weapons and large capacity feeding devices owned or possessed under such license. The colonel of state police
or his designee, shall have the right to inspect all firearms owned or possessed by such club upon request during regular
business hours and said colonel may revoke or suspend a club license for a violation of any provision of this chapter or
chapter 269 relative to the ownership, use or possession of large capacity weapons or large capacity feeding devices.

(b) A Class B license shall entitle a holder thereol to purchase, rent, lease, borrow, possess and carry: (i) non-large capacity
firearms and feeding devices and ammunition therefor, for all lawful purposes, subject to such restrictions relative to the
possession, use or carrying of such firearm as the licensing authority deems proper; provided, however, that a Class B
license shall not entitle the holder thereof to carry or possess a loaded firearm in a concealed manner in any public way or
place; and provided further, that a Class B license shall not entitle the holder thereof to possess a large capacity firearm,
except under a Class A club license issued under this section or under the direct supervision of a holder of a valid Class A
license at an incorporated shooting club or licensed shooting range; and (i) rifles and shotguns, including large capacity
rifles and shotguns, and feeding devices and ammunition therefor, for all lawful purposes; provided, however, that the
licensing authority may impose such restrictions relative to the possession, use or carrying of large capacity rifles and
shotguns as he deems proper. A violation of a restriction provided under this paragraph, or a restriction imposed by the
licensing authority under the provisions of this paragraph, shall be cause for suspension or revocation and shall, unless
otherwise provided, be punished by a fine of not less than $1,000 nor more than $10,000; provided, however, that the
provisions of section 10 of chapter 269 shall not apply to such violation,

A Class B license shall not be a valid license for the purpose of complying with any provision under this chapter governing
the purchase, sale, lease, rental or transfer of any weapon or ammunition feeding device if such weapon is a large capacity
firearm or if such ammunition feeding device is a large capacity feeding device for use with a large capacity firearm, both
as defined in section 121,

(c) Either a Class A or Class B license shall be valid for the purpose of owning, possessing, purchasing and transferring
non-large capacity rifles and shotguns, and for purchasing and possessing chemical mace, pepper spray or other similarly
propelled liquid, gas or powder designed to temporarily incapacitate, consistent with the entitlements conferred by a
firearm identification card issued under section 129B.

(d) Any person residing or having a place of business within the jurisdiction of the licensing authority or any law
enforcement officer employed by the licensing authority or any person residing in an area of exclusive federal jurisdiction
located within a city or town may submit to the licensing authority or the colonel of state police, an application for a
Class A license to carry firearms, or renewal of the same, which the licensing authority or the colonel may issue if it
appears that the applicant is not a prohibited person, as set forth in this section, to be issued a license and has good reason
to fear injury to the applicant or the applicant's property or for any other reason, including the carrying of firearms for
use in sport or target practice only, subject to the restrictions expressed or authorized under this section.

A prohibited person shall be a person who:

(i) has, in a court of the commonwealth, been convicted or adjudicated a youthful offender or delinquent child, both as
defined in section 52 of chapter 119, for the commission of (A) a felony; (B) a misdemeanor punishable by imprisonment
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for more than 2 years ; (C) a violent crime as defined in section 121; (D) a violation of any law regulating the use,
possession, ownership, transfer, purchase, sale, lease, rental, receipt or transportation of weapons or ammunition for
which a term of imprisonment may be imposed; (E) a violation of any law regulating the use, possession or sale of a
controlled substance as defined in section 1 of chapter 94C including, but not limited to, a violation of said chapter 94C;
or (F) a misdemeanor crime of domestic violence as defined in 18 U.8.C. 921(a)(33);

(ii) has, in any other state or federal jurisdiction, been convicted or adjudicated a youthful offender or delinquent child for
the commission of (A) a felony; (B) a misdemeanor punishable by imprisonment for more than 2 years; (C) a violent crime
as defined in section 121; (D) a violation of any law regulating the use, possession, ownership, transfer, purchase, sale,
lease, rental, receipt or transportation of weapons or ammunition for which a term of imprisonment may be imposed;
(E) a violation of any law regulating the use, possession or sale of a controlled substance as defined in said section 1 of
said chapter 94C including, but not limited to, a violation of said chapter 94C; or (F) a misdemeanor crime of domestic
violence as defined in 18 U.S.C. 921(a)(33);

(i) is or has been (A) committed to a hospital or institution for mental illness, alcohol or substance abuse, except
a commitment pursuant to sections 35 or 36C of chapter 123, unless after 5 years from the date of the confinement,
the applicant submits with the application an affidavit of a licensed physician or clinical psychologist attesting that
such physician or psychologist is familiar with the applicant's mental illness, alcohol or substance abuse and that in the
physician's or psychologist's opinion, the applicant is not disabled by a mental illness, alcohol or substance abuse in a
manner that shall prevent the applicant from possessing a firearm, rifle or shotgun; (B) committed by a court order to a
hospital or institution for mental illness, unless the applicant was granted a petition for relief of the court order pursuant
to said section 36C of said chapter 123 and submits a copy of the court order with the application; (C) subject to an order
of the probate court appointing a guardian or conservator for a incapacitated person on the grounds that the applicant
lacks the mental capacity to contract or manage the applicant's affairs, unless the applicant was granted a petition for
relief of the order of the probate court pursuant to section 56C of chapter 215 and submits a copy of the order of the
probate court with the application; or (D) found to be a person with an alcohol use disorder or substance use disorder
or both and committed pursuant to said section 35 of said chapter 123, unless the applicant was granted a petition for
relief of the court order pursuant to said section 35 and submits a copy of the court order with the application;

(iv) is younger than 21 years of age at the time of the application;

(v) is an alien who does not maintain lawful permanent residency;

(vi) is currently subject to: (A) an order for suspension or surrender issued pursuant to sections 3B or 3C of chapter 200A
or a similar order issued by another jurisdiction; or (B) a permanent or temporary protection order issued pursuant to
said chapter 209A or a similar order issued by another jurisdiction, including any order described in 18 U.S.C. 922(g)(8);

(vii) is currently the subject of an outstanding arrest warrant in any state or federal jurisdiction;

(viii) has been discharged from the armed forces of the United States under dishonorable conditions;

(ix) is a fugitive from justice; or

Exhibit 84
00110
WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3

ER001873



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 110 of 214

& (SARR AL A NHRENosBa RASISANER2 WlSF G3ORAE PageiD.4525 Page 111 of

(x) having been a citizen of the United States, has renounced that citizenship.

The licensing authority may deny the application or renewal of a license to carry, or suspend or revoke a license issued
under this section if, in a reasonable exercise of discretion, the licensing authority determines that the applicant or licensee
is unsuitable to be issued or to continue to hold a license to carry. A determination of unsuitability shall be based on: (i)
reliable and credible information that the applicant or licensee has exhibited or engaged in behavior that suggests that,
if issued a license, the applicant or licensee may create a risk to public safety; or (ii) existing factors that suggest that, if
issued a license, the applicant or licensee may create a risk to public safety. Upon denial of an application or renewal of
a license based on a determination of unsuitability, the licensing authority shall notify the applicant in writing setting
forth the specific reasons for the determination in accordance with paragraph (e). Upon revoking or suspending a license
based on a determination of unsuitability, the licensing authority shall notify the holder of a license in writing setting
forth the specific reasons for the determination in accordance with paragraph (f). The determination of unsuitability
shall be subject to judicial review under said paragraph (f).

(e) Within seven days of the receipt of a completed application for a license to carry or possess firearms, or renewal of
same, the licensing authority shall forward one copy of the application and one copy of the applicant's fingerprints to the
colonel of state police, who shall within 30 days advise the licensing authority, in writing, of any disqualifying criminal
record of the applicant arising from within or without the commonwealth and whether there is reason to believe that
the applicant is disqualified for any of the foregoing reasons from possessing a license to carry or possess firearms. In
searching for any disqualifying history of the applicant, the colonel shall utilize, or cause to be utilized, files maintained
by the department of probation and statewide and nationwide criminal justice, warrant and protection order information
systems and files including, but not limited to, the National Instant Criminal Background Check System. The colonel
shall inquire of the commissioner of the department of mental health relative to whether the applicant is disqualified
from being so licensed. If the information available to the colonel does not indicate that the possession of a firearm or
large capacity firearm by the applicant would be in violation of state or federal law, he shall certify such fact, in writing,
to the licensing authority within said 30 day period.

The licensing authority may also make inquiries concerning the applicant to: (i) the commissioner of the department
of criminal justice information services relative to any disqualifying condition and records of purchases, sales, rentals,
leases and transfers of weapons or ammunition concerning the applicant; (ii) the commissioner of probation relative
to any record contained within the department of probation or the statewide domestic violence record keeping system
concerning the applicant; and (iii) the commissioner of the department of mental health relative to whether the applicant
is a suitable person to possess firearms or is not a suitable person to possess firearms. The director or commissioner
to whom the licensing authority makes such inquiry shall provide prompt and full cooperation for that purpose in any
investigation of the applicant.

The licensing authority shall, within 40 days from the date of application, either approve the application and issue the
license or deny the application and notify the applicant of the reason for such denial in writing; provided, however, that
no such license shall be issued unless the colonel has certified, in writing, that the information available to him does
not indicate that the possession of a firearm or large capacity firearm by the applicant would be in violation of state
or federal law.

The licensing authority shall provide to the applicant a receipt indicating that it received the application. The receipt
shall be provided to the applicant within 7 days by mail if the application was received by mail or immediately if the
application was made in person; provided, however, that the receipt shall include the applicant's name and address;
current license number and license expiration date, if any; the date the licensing authority received the application; the
name, address and telephone number of the licensing authority; the agent of the licensing authority that received the
application; the type of application; and whether the aﬁgﬁgt&ug{%s for a new license or a renewal of an existing license.
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The licensing authority shall keep a copy of the receipt for not less than 1 year and shall furnish a copy to the applicant
if requested by the applicant.

(D A license issued under this section shall be revoked or suspended by the licensing authority, or his designee, upon
the occurrence of any event that would have disqualified the holder from being issued such license or from having such
license renewed. A license may be revoked or suspended by the licensing authority if it appears that the holder is no
longer a suitable person to possess such license. Any revocation or suspension of a license shall be in writing and shall
state the reasons therefor, Upon revocation or suspension, the licensing authority shall take possession of such license
and the person whose license is so revoked or suspended shall take all actions required under the provisions of section
129D. No appeal or post-judgment motion shall operate to stay such revocation or suspension. Notices of revocation
and suspension shall be forwarded to the commissioner of the department of criminal justice information services and
the commissioner of probation and shall be included in the criminal justice information system. A revoked or suspended
license may be reinstated only upon the termination of all disqualifying conditions, if any.

Any applicant or holder aggrieved by a denial, revocation, suspension or restriction placed on a license, unless a hearing
has previously been held pursuant to chapter 209A, may, within either 90 days after receiving notice of the denial,
revocation or suspension or within 90 days after the expiration of the time limit during which the licensing authority
shall respond to the applicant or, in the case of a restriction, any time after a restriction is placed on the license pursuant
to this section, file a petition to obtain judicial review in the district court having jurisdiction in the city or town in which
the applicant filed the application or in which the license was issued. If after a hearing a justice of the court finds that
there was no reasonable ground for denying, suspending, revoking or restricting the license and that the petitioner is not
prohibited by law from possessing a license, the justice may order a license to be issued or reinstated to the petitioner or
may order the licensing authority to remove certain restrictions placed on the license.

(g) A license shall be in a standard form provided by the executive director of the criminal history systems board in a size
and shape equivalent to that of a license to operate motor vehicles issued by the registry of motor vehicles pursuant to
section 8 of chapter 90 and shall contain a license number which shall clearly indicate whether such number identifies a
Class A or Class B license, the name, address, photograph, fingerprint, place and date of birth, height, weight, hair color,
eye color and signature of the licensee. Such license shall be marked ““License to Carry Firearms” and shall clearly indicate
whether the license is Class A or Class B, The application for such license shall be made in a standard form provided
by the executive director of the criminal history systems board, which form shall require the applicant to affirmatively
state under the pains and penalties of perjury that such applicant is not disqualified on any of the grounds enumerated
above from being issued such license.

(h) Any person who knowingly files an application containing false information shall be punished by a fine of not less
than $500 nor more than $1,000 or by imprisonment for not less than six months nor more than two years in a house
of correction, or by both such fine and imprisonment.

(i) A license to carry or possess firearms shall be valid, unless revoked or suspended, for a period of not more than 6
years from the date of issue and shall expire on the anniversary of the licensee's date of birth occurring not less than 5
years nor more than 6 years from the date of issue; provided, however, that, if the licensee applied for renewal before
the license expired, the license shall remain valid after its expiration date for all lawful purposes until the application for
renewal is approved or denied. If a licensee is on active duty with the armed forces of the United States on the expiration
date of the license, the license shall remain valid until the licensee is released from active duty and for a period not less
than 180 days following the release; provided, however, that, if the licensee applied for renewal prior to the end of that
period, the license shall remain valid after its expiration date for all lawful purposes until the application for renewal is
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approved or denied. An application for renewal of a Class B license filed before the license has expired shall not extend
the license beyond the stated expiration date; provided, that the Class B license shall expire on the anniversary of the
licensee's date of birth occurring not less than 5 years nor more than 6 years from the date of issue. Any renewal thereof
shall expire on the anniversary of the licensee's date of birth occurring not less than 5 years but not more than 6 years
from the effective date of such license. Any license issued to an applicant born on February 29 shall expire on March
1. The fee for the application shall be $100, which shall be payable to the licensing authority and shall not be prorated
or refunded in case of revocation or denial. The licensing authority shall retain $25 of the fee; $50 of the fee shall be
deposited into the general fund of the commonwealth and not less than $50,000 of the funds deposited into the General
Fund shall be allocated to the Firearm Licensing Review Board, established in section 130B, for its operations and
that any funds not expended by said board for its operations shall revert back to the General Fund; and $25 of the fee
shall be deposited in the Firearms Fingerprint Identity Verification Trust Fund. For active and retired law enforcement
officials, or local, state, or federal government entities acting on their behalf, the fee for the application shall be set at $25,
which shall be payable to the licensing authority and shall not be prorated or refunded in case of revocation or denial.
The licensing authority shall retain $12.50 of the fee, and $12.50 of the fee shall be deposited into the general fund of
the commonwealth, Notwithstanding any general or special law to the contrary, licensing authorities shall deposit such
portion of the license application fee into the Firearms Record Keeping Fund quarterly, not later than January 1, April 1,
July 1 and October | of each year. Notwithstanding any general or special law to the contrary, licensing authorities shall
deposit quarterly such portion of the license application fee as is to be deposited into the General Fund, not later than
January 1, April 1, July 1 and October 1 of each year. For the purposes of section 10 of chapter 269, an expired license
to carry firearms shall be deemed to be valid for a period not to exceed 90 days beyond the stated date of expiration,
unless such license to carry firearms has been revoked.

Any person over the age of 70 and any law enforcement officer applying for a license to carry firearms through his
employing agency shall be exempt from the requirement of paying a renewal fee for a Class A or Class B license to carry.

(j)(1) No license shall be required for the carrying or possession of a firearm known as a detonator and commonly used
on vehicles as a signaling and marking device, when carried or possessed for such signaling or marking purposes.

(2) No license to carry shall be required for the possession of an unloaded large capacity rifle or shotgun or an
unloaded feeding device therefor by a veteran's organization chartered by the Congress of the United States, chartered
by the commonwealth or recognized as a nonprofit tax-exempt organization by the Internal Revenue Service, or by the
members of any such organization when on official parade duty or during ceremonial occasions. For purposes of this
subparagraph, an “unloaded large capacity rifle or shotgun” and an “unloaded feeding device therefor” shall include any
large capacity rifle, shotgun or feeding device therefor loaded with a blank cartridge or blank cartridges, so-called, which
contain no projectile within such blank or blanks or within the bore or chamber of such large capacity rifle or shotgun.

(k) Whoever knowingly issues a license in violation of this section shall be punished by a fine of not less than $500
nor more than $1,000 or by imprisonment for not less than six months nor more than two years in a jail or house of
correction, or by both such fine and imprisonment.

() The executive director of the criminal history systems board shall send electronically or by first class mail to the
holder of each such license to carry firearms, a notice of the expiration of such license not less than 90 days prior to
such expiration and shall enclose therein a form for the renewal of such license. The form for renewal shall include an
affidavit in which the applicant shall verify that the applicant has not lost any firearms or had any firearms stolen from
the applicant since the date of the applicant's last renewal or issuance. The taking of fingerprints shall not be required
in issuing the renewal of a license if the renewal applicant's fingerprints are on file with the department of the state
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police. Any licensee shall notify, in writing, the licensing authority who issued said license, the chief of police into whose
jurisdiction the licensee moves and the executive director of the criminal history systems board of any change of address.
Such notification shall be made by certified mail within 30 days of its occurrence. Failure to so notify shall be cause
for revocation or suspension of said license. The commissioner of criminal justice information services shall provide
electronic notice of expiration only upon the request of a cardholder. A request for electronic notice of expiration shall
be forwarded to the department on a form furnished by the commissioner. Any electronic address maintained by the
department for the purpose of providing electronic notice of expiration shall be considered a firearms record and shall
not be disclosed except as provided in section 10 of chapter 66.

(m) Notwithstanding the provisions of section 10 of chapter 269, any person in possession of a firearm, rifle or shotgun
whose license issued under this section is invalid for the sole reason that it has expired, not including licenses that
remain valid under paragraph (i) because the licensee applied for renewal before the license expired, but who shall not
be disqualified from renewal upon application therefor pursuant to this section, shall be subject to a civil fine of not
less than $100 nor more than $5,000 and the provisions of section 10 of chapter 269 shall not apply; provided, however,
that the exemption from the provisions of said section 10 of said chapter 269 provided herein shall not apply if: (i) such
license has been revoked or suspended, unless such revocation or suspension was caused by failure to give notice of a
change of address as required under this section; (ii) revocation or suspension of such license is pending, unless such
revocation or suspension was caused by failure to give notice of a change of address as required under this section; or (iii)
an application for renewal of such license has been denied. Any law enforcement officer who discovers a person to be in
possession of a firearm, rifle or shotgun after such person's license has expired, meaning after 90 days beyond the stated
expiration date on the license, has been revoked or suspended, solely for failure to give notice of a change of address,
shall confiscate such firearm, rifle or shotgun and the expired or suspended license then in possession and such officer,
shall forward such license to the licensing authority by whom it was issued as soon as practicable. The officer shall, at
the time of confiscation, provide to the person whose firearm, rifle or shotgun has been confiscated, a written inventory
and receipt for all firearms, rifles or shotguns confiscated and the officer and his employer shall exercise due care in the
handling, holding and storage of these items. Any confiscated weapon shall be returned to the owner upon the renewal
or reinstatement of such expired or suspended license within one year of such confiscation or may be otherwise disposed
of in accordance with the provisions of section 129D, The provisions of this paragraph shall not apply if such person
has a valid license to carry firearms issued under section 131F,

(n) Upon issuance of a license to carry or possess [irearms under this section, the licensing authority shall forward a copy
of such approved application and license to the executive director of the criminal history systems board, who shall inform
the licensing authority forthwith of the existence of any disqualifying condition discovered or occurring subsequent to
the issuance of a license under this section.

(0) No person shall be issued a license to carry or possess a machine gun in the commonwealth, except that a licensing
authority or the colonel of state police may issue a machine gun license to:

(i) a firearm instructor certified by the municipal police training committee for the sole purpose of firearm instruction
to police personnel;

(i) a bona fide collector of firearms upon application or upon application for renewal of such license.

<[ Second sentence of paragraph (o) added by 2017, 110, Sec. 21 effective
February 1, 2018 applicable as provided by 2017, 110, Sec. 53.]>
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Clauses (i) and (ii) of this paragraph shall not apply to bump stocks and trigger cranks.

(p) The executive director of the criminal history systems board shall promulgate regulations in accordance with chapter
30A to establish criteria for persons who shall be classified as bona fide collectors of firearms.

(q) Nothing in this section shall authorize the purchase, possession or transfer of any weapon, ammunition or feeding
device that is, or in such manner that is, prohibited by state or federal law.

(r) The secretary of the executive office of public safety or his designee may promulgate regulations to carry out the
purposes of this section.

Credits

Amended by St.1936, c. 302; St.1951, c. 201; St.1953, c. 319, § 20; St.1953, c. 454, St.1957, c. 688, § 15; 5t.1959, c. 296,
§ 6; SL.1960, ¢. 293; St.1969, c. 799, § 11; St.1972, c. 415; St.1973, c. 138; St.1973, c. 892, § 7; St.1974, c. 312; 51.1974, c.
649, 8§ 1; St.1975,c. 4, § 1; St.1975, c. 113, § 1; St.1984, c. 420, § 2; St.1986, c. 481, § 2; St.1987, c. 465, § 33; §1.1994, c. 24,
§ 3; S1.1996, c. 151, §§ 325 to 329; St.1996, c. 200, § 28; St.1998, c. 180, § 41, St.1998, c. 358, § 6 to 9; 5t.2002, c. 196, §
22: St.2002, c. 513, § 2; St.2003, c. 26, § 429, eff. July 1, 2003; St.2003, c. 46, § 103, eff. July 31, 2003; St.2004, c. 150, §§
10 to 16, eff. Sept. 13, 2004; St,2008, c. 224, eff. Oct. 29, 2008; St.2010, c. 256, § 97, eff. Nov. 4, 2010; St.2010, c. 466, § 3,
eff. April 14, 2011; St.2011, c. 9, §§ 16, 17, eff. April 11, 2011; St.2014, c. 284, §§ 48, 50, 51, 53, 56, 57, eff. Jan, 1, 2015;
St.2014, c. 284, § 55, eff. Aug. 13, 2014; 8t.2017, c. 110, § 21, eff. Feb. 1, 2018,

Notes of Decisions (174)

M.G.L.A. 140§ 131, MA ST 140 § 131
Current through the 2017 1st Annual Session
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New Jersey Statutes Annotated
Title 2¢. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 2. Definition of Specific Offenses
Part 5. Offenses Against Public Order, Health and Decency
Chapter 39. Firearms, Other Dangerous Weapons and Instruments of Crime (Refs & Annos)

This section has been updated. Click here for the updated version.
N.J.S.A. 2C:39-1
2C:39-1. Definitions

Effective: December 23, 2002 to January 15, 2018

Definitions. The following definitions apply to this chapter and to chapter 58:

a. “Antique firearm” means any rifle or shotgun and “antique cannon” means a destructive device defined in paragraph
(3) of subsection c. of this section, if the rifle, shotgun or destructive device, as the case may be, is incapable of being
fired or discharged, or which does not fire fixed ammunition, regardless of date of manufacture, or was manufactured
before 1898 for which cartridge ammunition is not commercially available, and is possessed as a curiosity or ornament
or for its historical significance or value,

b. “Deface” means to remove, deface, cover, alter or destroy the name of the maker, model designation, manufacturer's
serial number or any other distinguishing identification mark or number on any firearm.

c. “Destructive device” means any device, instrument or object designed to explode or produce uncontrolled combustion,
including (1) any explosive or incendiary bomb, mine or grenade; (2) any rocket having a propellant charge of more than
four ounces or any missile having an explosive or incendiary charge of more than one-quarter of an ounce; (3) any weapon
capable of firing a projectile of a caliber greater than 60 caliber, except a shotgun or shotgun ammunition generally
recognized as suitable for sporting purposes; (4) any Molotov cocktail or other device consisting of a breakable container
containing flammable liquid and having a wick or similar device capable of being ignited. The term does not include any
device manufactured for the purpose of illumination, distress signaling, line- throwing, safety or similar purposes.

d. “Dispose of” means to give, give away, lease, loan, keep for sale, offer, offer for sale, sell, transfer, or otherwise transfer
possession.

e. “Explosive” means any chemical compound or mixture that is commonly used or is possessed for the purpose
of producing an explosion and which contains any oxidizing and combustible materials or other ingredients in such
proportions, quantities or packing that an ignition by fire, by friction, by concussion or by detonation of any part of the
compound or mixture may cause such a sudden generation of highly heated gases that the resultant gasecous pressures
are capable of producing destructive effects on contiguous objects. The term shall not include small arms ammunition,
or explosives in the form prescribed by the official United States Pharmacopoeia.
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Sterling MK-6, MK-7 and SAR types

Steyr A.U.G. semi-automatic firearms

USAS 12 semi-automatic type shotgun

Uzi type semi-automatic firearms

Valmet M62, M71S, M76, or M78 type semi-automatic firearms

Weaver Arm Nighthawk.

(2) Any firearm manufactured under any designation which is substantially identical to any of the firearms listed above.

(3) A semi-automatic shotgun with either a magazine capacity exceeding six rounds, a pistol grip, or a folding stock.

(4) A semi-automatic rifle with a fixed magazine capacity exceeding 15 rounds.

(5) A part or combination of parts designed or intended to convert a firearm into an assault firearm, or any combination
of parts from which an assault firearm may be readily assembled if those parts are in the possession or under the control
of the same person.

X. “Semi-automatic” means a firearm which fires a single projectile for each single pull of the trigger and is self-reloading
or automatically chambers a round, cartridge, or bullet.

y. “Large capacity ammunition magazine” means a box, drum, tube or other container which is capable of holding more
than 15 rounds of ammunition to be fed continuously and directly therefrom into a semi-automatic firearm.

z. “Pistol grip” means a well-defined handle, similar to that found on a handgun, that protrudes conspicuously beneath
the action of the weapon, and which permits the shotgun to be held and fired with one hand.

aa. “Antique handgun” means a handgun manufactured before 1898, or a replica thereof, which is recognized as being
historical in nature or of historical significance and either (1) utilizes a match, friction, flint, or percussion ignition, or
which utilizes a pin-fire cartridge in which the pin is part of the cartridge or (2) does not fire fixed ammunition or for
which cartridge ammunition is not commercially available.

bb. “Trigger lock” means a commercially available device approved by the Superintendent of State Police which is
operated with a key or combination lock that prevents a firearm from being discharged while the device is attached to
the firearm. It may include, but need not be limited to, devices that obstruct the barrel or cylinder of the firearm, as well
as devices that immobilize the trigger.
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New Jersey Statutes Annotated
Title 2¢. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 2. Definition of Specific Offenses
Part 5. Offenses Against Public Order, Health and Decency
Chapter 39. Firearms, Other Dangerous Weapons and Instruments of Crime (Refs & Annos)

This section has been updated. Click here for the updated version.
N.J.S.A. 2C:39-3
2C:39-3. Prohibited weapons and devices

Effective: September 3, 2003 to January 15, 2018

Prohibited Weapons and Devices.

a. Destructive devices. Any person who knowingly has in his possession any destructive device is guilty of a crime of
the third degree.

b. Sawed-off shotguns. Any person who knowingly has in his possession any sawed-off shotgun is guilty of a crime of
the third degree.

¢. Silencers. Any person who knowingly has in his possession any firearm silencer is guilty of a crime of the fourth degree.

d. Defaced firearms. Any person who knowingly has in his possession any firearm which has been defaced, except an
antique firearm or an antique handgun, is guilty of a crime of the fourth degree.

e. Certain weapons. Any person who knowingly has in his possession any gravity knife, switchblade knife, dagger, dirk,
stiletto, billy, blackjack, metal knuckle, sandclub, slingshot, cestus or similar leather band studded with metal filings
or razor blades imbedded in wood, ballistic knife, without any explainable lawful purpose, is guilty of a crime of the
fourth degree.

f. Dum-dum or body armor penetrating bullets. (1) Any person, other than a law enforcement officer or persons engaged
in activities pursuant to subsection f. of N.J.S.2C:39-6, who knowingly has in his possession any hollow nose or dum-
dum bullet, or (2) any person, other than a collector of firearms or ammunition as curios or relics as defined in Title
18, United States Code, section 921 (a) (13) and has in his possession a valid Collector of Curios and Relics License
issued by the Bureau of Alcohol, Tobacco and Firearms, who knowingly has in his possession any body armor breaching
or penetrating ammunition, which means: (a) ammunition primarily designed for use in a handgun, and (b) which is
comprised of a bullet whose core or jacket, if the jacket is thicker than .025 of an inch, is made of tungsten carbide, or
hard bronze, or other material which is harder than a rating of 72 or greater on the Rockwell B. Hardness Scale, and
(c) is therefore capable of breaching or penetrating body armor, is guilty of a crime of the fourth degree. For purposes
of this section, a collector may possess not more than three examples of each distinctive variation of the ammunition
described above. A distinctive variation includes a different head stamp, composition, design, or color.
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g. Exceptions. (1) Nothing in subsection a., b., c., d., e, f., j. or k. of this section shall apply to any member of the Armed
Forces of the United States or the National Guard, or except as otherwise provided, to any law enforcement officer
while actually on duty or traveling to or from an authorized place of duty, provided that his possession of the prohibited
weapon or device has been duly authorized under the applicable laws, regulations or military or law enforcement orders.
Nothing in subsection h. of this section shall apply to any law enforcement officer who is exempted from the provisions
of that subsection by the Attorney General. Nothing in this section shall apply to the possession of any weapon or device
by a law enforcement officer who has confiscated, seized or otherwise taken possession of said weapon or device as
evidence of the commission of a crime or because he believed it to be possessed illegally by the person from whom it was
taken, provided that said law enforcement officer promptly notifies his superiors of his possession of such prohibited
weapon or device.

(2) a. Nothing in subsection f, (1) shall be construed to prevent a person from keeping such ammunition at his dwelling,
premises or other land owned or possessed by him, or from carrying such ammunition from the place of purchase to said
dwelling or land, nor shall subsection f. (1) be construed to prevent any licensed retail or wholesale firearms dealer from
possessing such ammunition at its licensed premises, provided that the seller of any such ammunition shall maintain a
record of the name, age and place of residence of any purchaser who is not a licensed dealer, together with the date of
sale and quantity of ammunition sold.

b. Nothing in subsection f. (1) shall be construed to prevent a designated employee or designated licensed agent for a
nuclear power plant under the license of the Nuclear Regulatory Commission from possessing hollow nose ammunition
while in the actual performance of his official duties, if the federal licensee certifies that the designated employee or
designated licensed agent is assigned to perform site protection, guard, armed response or armed escort duties and is
appropriately trained and qualified, as prescribed by federal regulation, to perform those duties.

(3) Nothing in paragraph (2) of subsection f. or in subsection j. shall be construed to prevent any licensed retail or
wholesale firearms dealer from possessing that ammunition or large capacity ammunition magazine at its licensed
premises for sale or disposition to another licensed dealer, the Armed Forces of the United States or the National Guard,
or to a law enforcement agency, provided that the seller maintains a record of any sale or disposition to a law enforcement
agency. The record shall include the name of the purchasing agency, together with written authorization of the chief
of police or highest ranking official of the agency, the name and rank of the purchasing law enforcement officer, if
applicable, and the date, time and amount of ammunition sold or otherwise disposed. A copy of this record shall be
forwarded by the seller to the Superintendent of the Division of State Police within 48 hours of the sale or disposition.

(4) Nothing in subsection a. of this section shall be construed to apply to antique cannons as exempted in subsection
d. of N.J.S.2C:39-6.

(5) Nothing in subsection c. of this section shall be construed to apply to any person who is specifically identified in a
special deer management permit issued by the Division of Fish and Wildlife to utilize a firearm silencer as part of an
alternative deer control method implemented in accordance with a special deer management permit issued pursuant to
section 4 of P.L.2000, c. 46 (C.23:4-42.6), while the person is in the actual performance of the permitted alternative deer
control method and while going to and from the place where the permitted alternative deer control method is being
utilized. This exception shall not, however, otherwise apply to any person to authorize the purchase or possession of
a firearm silencer.
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h. Stun guns. Any person who knowingly has in his possession any stun gun is guilty of a crime of the fourth degree.

i. Nothing in subsection e. of this section shall be construed to prevent any guard in the employ of a private security
company, who is licensed to carry a firearm, from the possession of a nightstick when in the actual performance of
his official duties, provided that he has satisfactorily completed a training course approved by the Police Training
Commission in the use of a nightstick.

j- Any person who knowingly has in his possession a large capacity ammunition magazine is guilty of a crime of the
fourth degree unless the person has registered an assault firearm pursuant to section 11 of P.L.1990, c. 32 (C.2C:58-12)
and the magazine is maintained and used in connection with participation in competitive shooting matches sanctioned
by the Director of Civilian Marksmanship of the United States Department of the Army.

k. Handcuffs. Any person who knowingly has in his possession handcuffs as defined in P.L.1991, c. 437 (C.2C:39-9.2),
under circumstances not manifestly appropriate for such lawful uses as handcuffs may have, is guilty of a disorderly
persons offense. A law enforcement officer shall confiscate handcuffs possessed in violation of the law.

Credits

L.1978, c. 95, § 2C:39-3, eff. Sept. 1, 1979. Amended by L.1979, c. 179, § 2, eff. Sept. 1, 1979; L.1983, c. 58, § 1, eff. Feb.
7, 1983; L.1983, c. 479, § 2, eff. Jan. 12, 1984; L.1985, c. 360, § 2, eff. Nov. 12, 1985; L.1987, c. 228, § 2, eff. July 30, 1987,
1..1989, c. 11, § 1, eff. Feb. 1, 1989; L.1990, c. 32, § 10, eff. May 30, 1990; L.1991, c. 437, § 1, eff. Jan. 18, 1992; L.1999,
c.233,§ 2, eff. Jan. 1, 2000; L.2000, c. 46, § 5, eff. June 30, 2000; L.2003, c. 168, § 1, eff. Sept. 3, 2003.

Editors' Notes
SENATE LAW, PUBLIC SAFETY AND DEFENSE COMMITTEE STATEMENT

Senate, No. 650--1.,1989, c. 11

Senate 650 permits a guard who is licensed to carry a firearm and is employed by a private security company
to lawfully carry a nightstick when in the actual performance of his official duties, provided that he has
satisfactorily completed a training course.

The bill requires that a training course, approved by the Police Training Commission, in the use of a nightstick
must be completed before a private security guard licensed to carry a firearm is authorized to carry a nightstick
while in the performance of his official duties.

This bill was pre-filed for introduction in the 1988 session pending technical review. As reported, the bill
includes the changes required by technical review which has been performed.

N.J.S. A.2C:39-3, NJ ST 2C:39-3
Current with 2017 laws and resolutions through L.2017, c. 323, 325-332, 334-372, 379-380 and J.R. No. 24

End of Document © 2018 Thomson Reuters, No claim to original U.S. Government Works.
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New Jersey Statutes Annotated
Title 2¢. The New Jersey Code of Criminal Justice (Refs & Annos)
Subtitle 2. Definition of Specific Offenses
Part 5. Offenses Against Public Order, Health and Decency
Chapter 39. Firearms, Other Dangerous Weapons and Instruments of Crime (Refs & Annos)

This section has been updated. Click here for the updated version.
N.J.S.A 2C:39-9

2C:39-9. Manufacture, transport, disposition and defacement
of weapons and dangerous instruments and appliances

Effective: November 1, 2013 to January 15, 2018

Manufacture, Transport, Disposition and Defacement of Weapons and Dangerous Instruments and Appliances. a.
Machine guns. Any person who manufactures, causes to be manufactured, transports, ships, sells or disposes of any
machine gun without being registered or licensed to do so as provided in chapter 58 is guilty of a crime of the third degree.

b. Sawed-off shotguns. Any person who manufactures, causes to be manufactured, transports, ships, sells or disposes of
any sawed-off shotgun is guilty of a crime of the third degree.

¢. Firearm silencers. Any person who manufactures, causes to be manufactured, transports, ships, sells or disposes of
any firearm silencer is guilty of a crime of the fourth degree.

d. Weapons, Any person who manufactures, causes to be manufactured, transports, ships, sells or disposes of any
weapon, including gravity knives, switchblade knives, ballistic knives, daggers, dirks, stilettos, billies, blackjacks, metal
knuckles, sandclubs, slingshots, cesti or similar leather bands studded with metal filings, or, except as otherwise provided
in subsection i. of this section, in the case of firearms if he is not licensed or registered to do so as provided in chapter 58,
is guilty of a crime of the fourth degree. Any person who manufactures, causes to be manufactured, transports, ships,
sells or disposes of any weapon or other device which projects, releases or emits tear gas or other substances intended to
produce temporary physical discomfort or permanent injury through being vaporized or otherwise dispensed in the air,
which is intended to be used for any purpose other than for authorized military or law enforcement purposes by duly
authorized military or law enforcement personnel or the device is for the purpose of personal self-defense, is pocket-sized
and contains not more than three-quarters of an ounce of chemical substance not ordinarily capable of lethal use or of
inflicting serious bodily injury, or other than to be used by any person permitted to possess such weapon or device under
the provisions of subsection d. of N.J.S. 2C;39-5, which is intended for use by financial and other business institutions
as part of an integrated security system, placed at fixed locations, for the protection of money and property, by the duly
authorized personnel of those institutions, is guilty of a crime of the fourth degree.

e. Defaced firearms. Any person who defaces any firearm is guilty of a crime of the third degree. Any person who
knowingly buys, receives, disposes of or conceals a defaced firearm, except an antique firearm or an antique handgun,
is guilty of a crime of the fourth degree.
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f. (1) Any person who manufactures, causes to be manufactured, transports, ships, sells, or disposes of any bullet, which
is primarily designed for use in a handgun, and which is comprised of a bullet whose core or jacket, if the jacket is thicker
than .025 of an inch, is made of tungsten carbide, or hard bronze, or other material which is harder than a rating of
72 or greater on the Rockwell B. Hardness Scale, and is therefore capable of breaching or penetrating body armor and
which is intended to be used for any purpose other than for authorized military or law enforcement purposes by duly
authorized military or law enforcement personnel, is guilty of a crime of the fourth degree.

(2) Nothing in this subsection shall be construed to prevent a licensed collector of ammunition as defined in paragraph
(2) of subsection f. of N.J.§.2C:39-3 from transporting the bullets defined in paragraph (1) of this subsection from (a)
any licensed retail or wholesale firearms dealer's place of business to the collector's dwelling, premises, or other land
owned or possessed by him, or (b) to or from the collector's dwelling, premises or other land owned or possessed by him
to any gun show for the purposes of display, sale, trade, or transfer between collectors, or (c) to or from the collector's
dwelling, premises or other land owned or possessed by him to any rifle or pistol club organized in accordance with the
rules prescribed by the National Board for the Promotion of Rifle Practice; provided that the club has filed a copy of
its charter with the superintendent of the State Police and annually submits a list of its members to the superintendent,
and provided further that the ammunition being transported shall be carried not loaded in any firearm and contained in
a closed and fastened case, gun box, or locked in the trunk of the automobile in which it is being transported, and the
course of travel shall include only such deviations as are reasonably necessary under the circumstances.

g. Assault firearms. Any person who manufactures, causes to be manufactured, transports, ships, sells or disposes of
an assault firearm without being registered or licensed to do so pursuant to N.J.S.2C:58-1 et seq. is guilty of a crime
of the third degree.

h. Large capacity ammunition magazines. Any person who manufactures, causes to be manufactured, transports, ships,
sells or disposes of a large capacity ammunition magazine which is intended to be used for any purpose other than for
authorized military or law enforcement purposes by duly authorized military or law enforcement personnel is guilty of
a crime of the fourth degree.

i. Transporting firearms into this State for an unlawful sale or transfer. Any person who knowingly transports, ships
or otherwise brings into this State any firearm for the purpose of unlawfully selling, transferring, giving, assigning or
otherwise disposing of that firearm to another individual is guilty of a crime of the second degree. Any motor vehicle used
by a person to transport, ship, or otherwise bring a firearm into this State for unlawful sale or transfer shall be subject
to forfeiture in accordance with the provisions of N.J.§.2C:64-1 et seq.; provided however, this forfeiture provision shall
not apply to innocent owners, nor shall it affect the rights of a holder of a valid lien.

The temporary transfer of a firearm shall not constitute a violation of this subscctionif ! that firearm is transferred:

(1) while hunting or target shooting in accordance with the provisions of section 1 of P.L.1992, c. 74 (C.2C:58-3.1);

(2) for shooting competitions sponsored by a licensed dealer, law enforcement agency, legally recognized military
organization, or a rifle or pistol club which has filed a copy of its charter with the superintendent in accordance with the
provisions of section 1 of P.L.1992, c. 74 (C.2C:58-3.1); or
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(3) for participation in a training course conducted by a certified instructor in accordance with the provisions of section
10fP.L.1997, ¢. 375 (C.2C:58-3.2).

The transfer of any firearm that uses air or carbon dioxide to expel a projectile; or the transfer of an antique firearm
shall not constitute a violation of this subsection.

Credits

L.1978, c. 95, § 2C:39-9, eff. Sept. 1, 1979. Amended by L.1979, c. 179, § 7, eff. Sept. 1, 1979; L.1980, c. 108, § 1, eff.
Sept. 11, 1980; L.1981, c. 480, § 2, eff. Jan. 12, 1982; L.1983, c. 58, § 2, eff. Feb. 7, 1983; L.1987, c. 228, § 3, eff. July 30,
1987; L.1990, c. 32, § 3, eff. May 30, 1990; L.1999, c. 233, § 3, eff. Jan. 1, 2000; L.2007, c. 298, § 1, eff. April 1, 2008;
L.2013,c. 111, § 1, eff. Nov. 1, 2013.

Footnotes

1 So in original.

N.J1.S. A. 2C:39-9, NI ST 2C:39-9

Current with 2017 laws and resolutions through L.2017, c. 323, 325-332, 334-372, 379-380 and J.R. No. 24

End of Document © 2018 Thomson Reuters, No claim to original U.S, Government Works.
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedNegative Treatment Reconsidered by New York State Rifle and Pistol Ass'n, Inc. v. Cuomo, 2nd Cir.(Conn.), Oct,
19, 2015

KeyCite Yellow Flag - Negative TreatmentProposed Legislation
McKinney's Consolidated Laws of New York Annotated
Penal Law (Refs & Annos)
Chapter 40. Of the Consolidated Laws (Refs & Annos)
Part Three. Specific Offenses
Title P. Offenses Against Public Safety
Article 265. Firearms and Other Dangerous Weapons (Refs & Annos)

McKinney's Penal Law § 265.00
§ 265.00 Definitions

Effective: July 5, 2013
Currentness

As used in this article and in article four hundred, the following terms shall mean and include:

1. “Machine-gun” means a weapon of any description, irrespective of size, by whatever name known, loaded or unloaded,
from which a number of shots or bullets may be rapidly or automatically discharged from a magazine with one continuous
pull of the trigger and includes a sub-machine gun.

2. “Firearm silencer” means any instrument, attachment, weapon or appliance for causing the firing of any gun, revolver,
pistol or other firearms to be silent, or intended to lessen or muffle the noise of the firing of any gun, revolver, pistol
or other firearms.

3, “Firearm” means (a) any pistol or revolver; or (b) a shotgun having one or more barrels less than eighteen inches in
length; or (¢) a rifle having one or more barrels less than sixteen inches in length; or (d) any weapon made from a shotgun
or rifle whether by alteration, modification, or otherwise if such weapon as altered, modified, or otherwise has an overall
length of less than twenty-six inches; or (e) an assault weapon. For the purpose of this subdivision the length of the barrel
on a shotgun or rifle shall be determined by measuring the distance between the muzzle and the face of the bolt, breech,
or breechlock when closed and when the shotgun or rifle is cocked; the overall length of a weapon made from a shotgun
or rifle is the distance between the extreme ends of the weapon measured along a line parallel to the center line of the
bore. Firearm does not include an antique firearm.

4, “Switchblade knife” means any knife which has a blade which opens automatically by hand pressure applied to a
button, spring or other device in the handle of the knife.

5. “Gravity knife” means any knife which has a blade which is released from the handle or sheath thercof by the force
of gravity or the application of centrifugal force which, when released, is locked in place by means of a button, spring,
lever or other device.
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5-a, “Pilum ballistic knife” means any knife which has a blade which can be projected from the handle by hand pressure
applied to a button, lever, spring or other device in the handle of the knife.

5-b. “Metal knuckle knife” means a weapon that, when closed, cannot function as a set of plastic knuckles or metal
knuckles, nor as a knife and when open, can function as both a set of plastic knuckles or metal knuckles as well as a knife.

5-c. “Automatic knife” includes a stiletto, a switchblade knife, a gravity knife, a cane sword, a pilum ballistic knife, and
a metal knuckle knife.

6. “Dispose of” means to dispose of, give, give away, lease, loan, keep for sale, offer, offer for sale, sell, transfer and
otherwise dispose of.

7. “Deface” means to remove, deface, cover, alter or destroy the manufacturer's serial number or any other distinguishing
number or identification mark.

8. “Gunsmith” means any person, firm, partnership, corporation or company who engages in the business of repairing,
altering, assembling, manufacturing, cleaning, polishing, engraving or trueing, or who performs any mechanical
operation on, any firearm, large capacity ammunition feeding device or machine-gun.

9. “Dealer in firearms” means any person, firm, partnership, corporation or company who engages in the business of
purchasing, selling, keeping for sale, loaning, leasing, or in any manner disposing of, any assault weapon, large capacity
ammunition feeding device, pistol or revolver.

10, “Licensing officer” means in the city of New York the police commissioner of that city; in the county of Nassau the
commissioner of police of that county; in the county of Suffolk the sheriff of that county except in the towns of Babylon,
Brookhaven, Huntington, Islip and Smithtown, the commissioner of police of that county; for the purposes of section
400.01 of this chapter the superintendent of state police; and elsewhere in the state a judge or justice of a court of record
having his office in the county of issuance.

11. “Rifle” means a weapon designed or redesigned, made or remade, and intended to be fired from the shoulder and
designed or redesigned and made or remade to use the energy of the explosive in a fixed metallic cartridge to fire only a
single projectile through a rifled bore for each single pull of the trigger.

12, “Shotgun” means a weapon designed or redesigned, made or remade, and intended to be fired from the shoulder and
designed or redesigned and made or remade to use the energy of the explosive in a fixed shotgun shell to fire through a
smooth bore either a number of ball shot or a single projectile for each single pull of the trigger.

13, “Cane Sword” means a cane or swagger stick having concealed within it a blade that may be used as a sword or
stilletto.
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14, [See also subd. 14 below] “Chuka stick” means any device designed primarily as a weapon, consisting of two or more
lengths of a rigid material joined together by a thong, rope or chain in such a manner as to allow free movement of a
portion of the device while held in the hand and capable of being rotated in such a manner as to inflict serious injury
upon a person by striking or choking. These devices are also known as nunchakus and centrifugal force sticks,

14. [See also subd. 14 above] “Antique firearm” means:

Any unloaded muzzle loading pistol or revelver with a matchlock, flintlock, percussion cap, or similar type of ignition
system, or a pistol or revolver which uses fixed cartridges which are no longer available in the ordinary channels of
commercial trade.

15, “Loaded firearm” means any firearm loaded with ammunition or any firearm which is possessed by one who, at the
same time, possesses a quantity of ammunition which may be used to discharge such firearm.

15-a. “Electronic dart gun” means any device designed primarily as a weapon, the purpose of which is to momentarily
stun, knock out or paralyze a person by passing an electrical shock to such person by means of a dart or projectile.

15-b. “Kung Fu star” means a disc-like object with sharpened points on the circumference thereof and is designed for
use primarily as a weapon Lo be thrown.

15-c. “Electronic stun gun” means any device designed primarily as a weapon, the purpose of which is to stun, cause
mental disorientation, knock out or paralyze a person by passing a high voltage electrical shock to such person.

16. “Certified not suitable to possess a self-defense spray device, a rifle or shotgun” means that the director or physician in
charge of any hospital or institution for mental illness, public or private, has certified to the superintendent of state police
or to any organized police department of a county, city, town or village of this state, that a person who has been judicially
adjudicated incompetent, or who has been confined to such institution for mental illness pursuant to judicial authority,
is not suitable to possess a self-defense spray device, as defined in section 265.20 of this article, or a rifle or shotgun.

17. “Serious offense” means (a) any of the following offenses defined in the former penal law as in force and effect
immediately prior to September first, nineteen hundred sixty-seven: illegally using, carrying or possessing a pistol or other
dangerous weapon; making or possessing burglar's instruments; buying or receiving stolen property; unlawful entry of
a building: aiding escape from prison; that kind of disorderly conduct defined in subdivisions six and eight of section
seven hundred twenty-two of such former penal law; violations of sections four hundred eighty-three, four hundred
eighty-three-b, four hundred eighty-four-h and article one hundred six of such former penal law; that kind of criminal
sexual act or rape which was designated as a misdemeanor; violation of section seventeen hundred forty-seven-d and
seventeen hundred forty-seven-e of such former penal law; any violation of any provision of article thirty-three of the
public health law relating to narcotic drugs which was defined as a misdemeanor by section seventeen hundred fifty-one-
a of such former penal law, and any violation of any provision of article thirty-three-A of the public health law relating
to depressant and stimulant drugs which was defined as a misdemeanor by section seventeen hundred forty-seven-b of
such former penal law.
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(b) [As amended by L.1999, c. 635, § 11. See, also, par. (b) below.] any of the following offenses defined in the penal
law: illegally using, carrying or possessing a pistol or other dangerous weapon; possession of burglar's tools; criminal
possession of stolen property in the third degree; escape in the third degree; jostling; fraudulent accosting; endangering
the welfare of a child; the offenses defined in article two hundred thirty-five; issuing abortional articles; permitting
prostitution; promoting prostitution in the third degree; stalking in the fourth degree; stalking in the third degree; the
offenses defined in article one hundred thirty; the offenses defined in article two hundred twenty.

(b) [As amended by L.1999, c. 635, § 15. See, also, par. (b) above.] any of the following offenses defined in the penal
law: illegally using, carrying or possessing a pistol or other dangerous weapon; possession of burglar's tools; criminal
possession of stolen property in the third degree; escape in the third degree; jostling; fraudulent accosting; endangering
the welfare of a child; the offenses defined in article two hundred thirty-five; issuing abortional articles; permitting
prostitution; promoting prostitution in the third degree; stalking in the third degree; stalking in the fourth degree; the
offenses defined in article one hundred thirty; the offenses defined in article two hundred twenty.

18. “Armor piercing ammunition” means any ammunition capable of being used in pistols or revolvers containing a
projectile or projectile core, or a projectile or projectile core for use in such ammunition, that is constructed entirely
(excluding the presence of traces of other substances) from one or a combination of any of the following: tungsten alloys,
steel, iron, brass, bronze, beryllium copper, or uranium.

19. “Duly authorized instructor” means (a) a duly commissioned officer of the United States army, navy, marine corps
or coast guard, or of the national guard of the state of New York; or (b) a duly qualified adult citizen of the United
States who has been granted a certificate as an instructor in small arms practice issued by the United States army, navy
or marine corps, or by the adjutant general of this state, or by the national rifle association of America, a not-for-
profit corporation duly organized under the laws of this state; or (c) by a person duly qualified and designated by the
department of environmental conservation under paragraph d of subdivision six of section 11-0713 of the environmental
conservation law as its agent in the giving of instruction and the making of certifications of qualification in responsible
hunting practices.

20. “Disguised gun” means any weapon or device capable of being concealed on the person from which a shot can be
discharged through the energy of an explosive and is designed and intended to appear to be something other than a gun.

21. “Semiautomatic” means any repeating rifle, shotgun or pistol, regardless of barrel or overall length, which utilizes a
portion of the energy of a firing cartridge or shell to extract the fired cartridge case or spent shell and chamber the next
round, and which requires a separate pull of the trigger to fire each cartridge or shell.

22. “Assault weapon” means

(a) a semiautomatic rifle that has an ability to accept a detachable magazine and has at least one of the following
characteristics:

(i) a folding or telescoping stock;
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(ii) a pistol grip that protrudes conspicuously beneath the action of the weapon;

(iii) a thumbhole stock;

(iv) a second handgrip or a protruding grip that can be held by the non-trigger hand;

(v) a bayonet mount;

(vi) a flash suppressor, muzzle break, muzzle compensator, or threaded barrel designed to accommodate a flash
suppressor, muzzle break, or muzzle compensator;

(vii) a grenade launcher; or

(b) a semiautomatic shotgun that has at least one of the following characteristics:

(i) a folding or telescoping stock;

(11) a thumbhole stock;

(i) a second handgrip or a protruding grip that can be held by the non-trigger hand;

(iv) a fixed magazine capacity in excess of seven rounds;

(v) an ability to accept a detachable magazine; or

(c) a semiautomatic pistol that has an ability to accept a detachable magazine and has at least one of the following
characteristics:

(i) a folding or telescoping stock;

(ii) a thumbhole stock;

(i) a second handgrip or a protruding grip that can be held by the non-trigger hand,;

(iv) capacity to accept an ammunition magazine that attaches to the pistol outside of the pistol grip;
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(v) a threaded barrel capable of accepting a barrel extender, flash suppressor, forward handgrip, or silencer;

(vi) a shroud that is attached to, or partially or completely encircles, the barrel and that permits the shooter to hold the
firearm with the non-trigger hand without being burned;

(vii) a manufactured weight of fifty ounces or more when the pistol is unloaded; or

(viil) a semiautomatic version of an automatic rifle, shotgun or firearm;

(d) a revolving cylinder shotgun;

(e) a semiautomatic rifle, a semiautomatic shotgun or a semiautomatic pistol or weapon defined in subparagraph (v) of
paragraph (e) of subdivision twenty-two of section 265.00 of this chapter as added by chapter one hundred eighty-nine
of the laws of two thousand and otherwise lawfully possessed pursuant to such chapter of the laws of two thousand prior
to September fourteenth, nineteen hundred ninety-four;

(f) a semiautomatic rifle, a semiautomatic shotgun or a semiautomatic pistol or weapon defined in paragraph (a), (b)
or (c) of this subdivision, possessed prior to the date of enactment of the chapter of the laws of two thousand thirteen
which added this paragraph;

(g) provided, however, that such term does not include:

(i) any rifle, shotgun or pistol that (A) is manually operated by bolt, pump, lever or slide action; (B) has been rendered
permanently inoperable; or (C) is an antique firearm as defined in 18 U.S.C. 921(a)(16);

(i) a semiautomatic rifle that cannot accept a detachable magazine that holds more than five rounds of ammunition;

(iii) a semiautomatic shotgun that cannot hold more than five rounds of ammunition in a fixed or detachable magazine; or

(iv) a rifle, shotgun or pistol, or a replica or a duplicate thereof, specified in Appendix A to 18 U.S.C. 922 as such weapon
was manufactured on October first, nineteen hundred ninety-three. The mere fact that a weapon is not listed in Appendix
A shall not be construed to mean that such weapon is an assault weapon;

(v) any weapon validly registered pursuant to subdivision sixteen-a of section 400.00 of this chapter. Such weapons shall
be subject to the provisions of paragraph (h) of this subdivision;

(vi) any firearm, rifle, or shotgun that was manufactured at least fifty years prior to the current date, but not including
replicas thereof that is validly registered pursuant to subdivision sixteen-a of section 400.00 of this chapter;
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(h) Any weapon defined in paragraph (e) or (f) of this subdivision and any large capacity ammunition feeding device
that was legally possessed by an individual prior to the enactment of the chapter of the laws of two thousand thirteen
which added this paragraph, may only be sold to, exchanged with or disposed of to a purchaser authorized to possess
such weapons or to an individual or entity outside of the state provided that any such transfer to an individual or entity
outside of the state must be reported to the entity wherein the weapon is registered within seventy-two hours of such
transfer. An individual who transfers any such weapon or large capacity ammunition device to an individual inside New
York state or without complying with the provisions of this paragraph shall be guilty of a class A misdemeanor unless
such large capacity ammunition feeding device, the possession of which is made illegal by the chapter of the laws of two
thousand thirteen which added this paragraph, is transferred within one year of the effective date of the chapter of the
laws of two thousand thirteen which added this paragraph.

23, “Large capacity ammunition feeding device” means a magazine, belt, drum, feed strip, or similar device, that (a)
has a capacity of, or that can be readily restored or converted to accept, more than ten rounds of ammunition, or (b)
[Suspended and not effective, pursuant to L.2013, ¢. 57, pt. FF, § 4, eff. March 29, 2013, deemed eff. Jan. 15, 2013.]
contains more than seven rounds of ammunition, or (c) [Suspended and not effective, pursuant to L.2013, c. 57, pt. FF,
§ 4, eff. March 29, 2013, deemed eff. Jan. 15, 2013.] is obtained after the effective date of the chapter of the laws of two
thousand thirteen which amended this subdivision and has a capacity of, or that can be readily restored or converted
to accept, more than seven rounds of ammunition; provided, however, that such term does not include an attached
tubular device designed to accept, and capable of operating only with, .22 caliber rimfire ammunition or a feeding device
that is a curio or relic. A feeding device that is a curio or relic is defined as a device that (i) was manufactured at least
fifty years prior to the current date, (ii) is only capable of being used exclusively in a firearm, rifle, or shotgun that was
manufactured at least fifty years prior to the current date, but not including replicas thereof, (iii) is possessed by an
individual who is not prohibited by state or federal law from possessing a firearm and (iv) is registered with the division
of state police pursuant to subdivision sixteen-a of section 400.00 of this chapter, except such feeding devices transferred
into the state may be registered at any time, provided they are registered within thirty days of their transfer into the
state. Notwithstanding paragraph (h) of subdivision twenty-two of this section, such feeding devices may be transferred
provided that such transfer shall be subject to the provisions of section 400.03 of this chapter including the check required
to be conducted pursuant to such section.

24. “Seller of ammunition” means any person, firm, partnership, corporation or company who engages in the business
of purchasing, selling or keeping ammunition.

25. *Qualified retired New York or federal law enforcement officer” means an individual who is a retired police officer
as police officer is defined in subdivision thirty-four of section 1.20 of the criminal procedure law, a retired peace officer
as peace officer is defined in section 2.10 of the criminal procedure law or a retired federal law enforcement officer as
federal law enforcement officer is defined in section 2.15 of the criminal procedure law, who: (a) separated from service
in good standing from a public agency located in New York state in which such person served as either a police officer,
peace officer or federal law enforcement officer; and (b) before such separation, was authorized by law to engage in or
supervise the prevention, detection, investigation, or prosecution of, or the incarceration of any person for, any violation
of law, and had statutory powers of arrest, pursuant to their official duties, under the criminal procedure law; and (c) (i)
before such separation, served as either a police officer, peace officer or federal law enforcement officer for five years or
more and at the time of separation, is such an officer; or (ii) separated from service with such agency, after completing
any applicable probationary period of such service, due to a service-connected disability, as determined by such agency
at or before the time of separation; and (d)(i) has not been found by a qualified medical professional employed by such
agency to be unqualified for reasons relating to mental health; or (ii) has not entered into an agreement with such agency
from which the individual is separating from service in which that individual acknowledges he or she is not qualified
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for reasons relating to mental health; and (e) is not otherwise prohibited by New York or federal law from possessing
any firearm.

Credits

(L.1965, ¢. 1030. Amended L.1967, c. 791, §46; L.1969, c. 123,§ 1; L.1972,¢. 588,§ 1; L.1972,¢. 605,§ 1; L.1974,¢. 179,
§1;L.1974,¢. 462,§ 1; L.1974, c. 986, §§ 1, 2; L.1974, c. 1041, § 1; L.1976, c. 217, § 1; L.1982, c. 492, § 1; L.1985, c. 61,
§1;L.1986,c. 328, §2; L.1986, c. 646, § 1; L.1988, c. 264, § 1, L.1990, c. 264, § 1; L.1995, c. 219, § 2; L.1996, c. 354, § 2;
1..1997, c. 446, § 2, eff, Aug. 25,1997, L.1998, c. 378, § 1, eff. Nov. 1, 1998; L.1999, c. 210, § 1, eff. Nov. 1, 1999; L.1999, c.
635,811, 15, eff. Dec. 1, 1999; L.2000, c. 189, §§ 8 to 10, eff. Nov. 1, 2000; L.2003, c. 264, § 33, eff. Nov. 1, 2003; L.2007,
c. 510, § 3, eff. Feb. 11, 2008; L.2008, c. 257, § 3, eff. Nov. 1, 2008; L.2010, c. 232, §§ 2, 3, eff. July 30, 2010; L.2013, c. 1,
§ 37, eff. Jan. 15, 2013; L.2013, c. 1, § 38; L.2013, c. 1, § 39, eff. March 16, 2013; L.2013, . 98, § 1, eff. July 5, 2013.)

Editors' Notes
VALIDITY

<For validity of this section, see New York State Rifle and Pistol Ass'n, Inc. v. Cuomo, 990 F.Supp.2d 349,
351 (W.D.N.Y. Dec. 31,2013) and N.Y. State Rifle & Pistol Ass'n, Inc. v. Cuomo. 804 F.3d 242 (2d Cir. 2015),
cert, denied sub nom. Shew v. Malloy, 136 S. Ct. 2486, 195 L. Ed. 2d 822 (2016)>

PRACTICE COMMENTARIES

by William C. Donnino

History
Second Amendment
Definitions
Firearm and loaded firearm
Antique firearm
Assault weapon
Automatic knife
Billy
Chuka stick
Electronic dart gun
Electronic stun gun
Gravity knife
Kung Fu star
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Large capacity ammunition feeding device
Penal Law § 265.00(22)(h)
Penal Law § 265.02(8)
Penal Law § 265.10
Penal Law § 265.11
Penal Law § 265.36 and § 265.37
Machine-gun
Metal knuckles
Metal knuckle knife
Pilum ballistic knife
Rifle or shotgun
History

In 1963, as a result of years of study and the recommendations of the Joint Legislative Committee on Firearms
and Ammunition, the provisions of the former Penal Law dealing with weapons were revised. L.1963, c. 136;
former Penal Law §§ 1896-1904. That revision placed in one section the definitions of most of the substantive
crimes [see former Penal Law § 1897, “Possession of weapons and dangerous instruments and appliances™].

In 1967, the current Penal Law took effect and carried forward, almost verbatim, the weapon provisions of
the former Penal Law, placing the major provisions primarily in Penal Law former § 265.05. In 1974, the then-
existing Penal Law § 265.05 was restructured by dividing the various crimes defined in that one section into five
sections, currently Penal Law § 265.01 through Penal Law § 265.05, in a degree structure which was generally
in accord with the structure of other Penal Law statutes. L.1974, c. 1041.

There were a substantial number of amendments thereafter, most of which added new crimes, and that history
is set forth in the comments to the applicable amendment.

Second Amendment

The Second Amendment to the Federal Constitution provides: “A well-regulated Militia, being necessary to
the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

In District of Columbia v. Heller, 554 U.S. 570, 635, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008), the Supreme Court
held that the District of Columbia's “ban on handgun possession in the home violates the Second Amendment,
as does its prohibition against rendering any lawful firearm in the home operable for the purpose of immediate
self-defense.” Thereafter, the Supreme Court applied the Second Amendment to the states. McDonald v. City
of Chicago, 561 U.S. 742, 786, 130 8.Ct. 3020, 3047, 177 L.Ed.2d 894 (2010).
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In Heller's view, “the inherent right of self-defense has been central to the Second Amendment right. The
handgun ban amounts to a prohibition of an entire class of ‘arms' that is overwhelmingly chosen by American
society for that lawful purpose.” Heller, 554 U.S. at 628.

Thus, the protected weapons are those which were in “common use” at the time of the amendment for lawful
purposes, such as self-defense and defense of one's home. /d. at 624-27. That reference to weapons in “common
use” at the time of the amendment was not intended to necessarily exclude from the amendment's protection
weapons presently in common use for lawful purposes, given the Court's holding that the amendment “extends,
prima facie, to all instruments that constitute bearable arms, even those that were not in existence at the time of
the founding.” Id. at 582. See Caetano v. Massachusetts, 577 U.S. ___, 136 8.Ct. 1027, 194 L.Ed.2d 99 (2016).

The amendment “does not protect those weapons not typically possessed by law-abiding citizens for lawful
purposcs, such as short barreled shotguns” [Jd. at 625], machineguns [/d. at 624] and a M-16 rifle. Id. at 627.
Nor does the amendment support “a right to keep and carry any weapon whatsoever in any manner whatsoever
and for whatever purpose.” Heller, 554 U.S. at 626,

With respect to regulatory laws, the Court expressly declined to provide an “exhaustive” list of “lawful
regulatory measures,” but the Court did explain that the Second Amendment does not interdict “prohibitions
on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in
sensitive places such as schools and government buildings, or laws imposing conditions and qualifications
on the commercial sale of arms.” Id. 626-27 and n.26; McDonald v. City of Chicago, 561 U.S. at 786, supra
(emphasizing the Heller limitations of the Second Amendment with respect the ability to carry any weapon in
any manner for whatever purpose and with respect to regulatory measures).

Then, in Caetano v. Massachusetts, 577 U.S. ___, supra, the Court, in a per curiam opinion, rejected the three
reasons that the Massachusetts court had given for upholding a state ban on the possession of stun guns and
remanded the case for further consideration. The Supreme Court began by reiterating that Heller held that “the
Second Amendment extends, prima facie, to all instruments that constitute bearable arms, even those that were
not in existence at the time of the founding.” Thus, the state court's first reason, that stun guns “were not in
common use at the time of the Second Amendment's enactment” was inconsistent with that holding. Next, the
state court had reasoned that stun guns meet the historical exception of prohibiting the carrying of dangerous
and “unusual” weapons; but when the state equated “unusual” with the stun gun not in common use at the time
of the amendment's enactment, the Supreme Court found that it did no more than reiterate its first erroneous
reason. As for its third reason, that stun guns are not readily adaptable to use in the military, the Supreme
Court stated that “Heller rejected the proposition ‘that only those weapons useful in warfare are protected.” ”

New York has a statute which parallels the Second Amendment. Civil Rights Law § 4 states: “A well-regulated
militia being necessary to the security of a free state, the right of the people to keep and bear arms cannot be
infringed.”

To date, that statute has not been interpreted to negate any of New York's statutory restrictions on the
possession of firearms. See Moore v. Gallup, 267 A.D. 64, 45 N.Y.8.2d 63 (3d Dept. 1943), affirmed without
opinion 293 N.Y . 846, 59 N.E.2d 439 (1944), but remittitur amended 294 N.Y, 699, 60 N.E.2d 847 (1945) to state
that the Court had held that the New York statutes relating to a license to carry a concealed pistol were not
repugnant to the provisions of the Fourteenth Amendment.

Since Heller, New York has continued to uphold its statutory scheme which prohibits the possession of a
firearm without an appropriate license. In People v. Hughes, 22 N.Y.3d 44, 978 N.Y.S8.2d 97, 1 N.E.3d 298
(2013), the Court of Appeals held that a conviction of “criminal possession of a weapon in the second degree”
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and “‘criminal possession of a weapon in the third degree,” predicated on the defendant's having been previously
convicted of a crime, did not violate the Second Amendment, See also Schulz v. State of N. Y. Exec., 134 A.D.3d
52, 53, 19 N.Y.S8.3d 92 (3d Dept. 2015), appeal dismissed upon the ground that no substantial constitutional
question is directly involved 26 N.Y.3d 1139, 27 N.Y.8.3d 502, 47 N.E.3d 782 (2016); People v. Perkins, 62
A.D.3d 1160, 1161, 880 N.Y.S.2d 209 (3d Dept. 2009) (“Unlike the statute at issue in Heller, Penal Law article
265 does not effect a complete ban on handguns and is, therefore, not a ‘severe restriction’ improperly infringing
upon defendant's Second Amendment rights. Moreover, in our view, New York's licensing requirement remains
an acceptable means of regulating the possession of firearms ... and will not contravene Heller so long as it is not
enforced in an arbitrary and capricious manner”); People v. Ferguson, 21 Misc.3d 1120(A), 873 N.Y.S8.2d 513
(Criminal Court, Queens County, 2008) (“... Heller, is distinguishable from the case at bar for several reasons,
Firstly, at the time of his arrest, defendant was not in his home, but was in an airport. Secondly, the requirement
that handguns be licensed in the State of New York is not tantamount to a total ban and, therefore, is not a
‘severe restriction’ as was the case in Heller. Lastly, the Court identified certain presumptively lawful regulatory
measures which would survive a constitutional challenge including the carrying of firearms in ‘sensitive places.’
Licensing is an acceptable regulatory measure and an airport falls within the scope of a ‘sensitive place.” ™).

In an extensive opinion, including a detailed recitation of the history of New York's regulation of firearms, the
Second Circuit Court of Appeals held that the Second Amendment was not violated by New York's statutory
requirement that a person who wants to “have and carry concealed [a hand gun], without regard to employment
or place of possession” must show that “proper cause” exists for the issuance of a license to do so [Penal Law
§ 400.0002)(D]. Kachalsky v. County of Westchester, 701 F.3d 81 (2d Cir. 2012).

Definitions

The definitions in Penal Law § 265.00 describe the various types of weapons which are regulated by this article,
as well as certain terms utilized in the article regulating the licensing of firearms [Penal Law article 400]. Some
of those definitions are discussed here; others are discussed in the sections dealing with the crimes in which
they are used, The principal weapon regulated by this article is a firearm and thus it is discussed first, with the
remaining terms thereafter in alphabetical order.

Firearm and Loaded Firearm

By definition, a “firearm” is limited to: a pistol, revolver, the so-called “sawed-off” shotgun or rifle, and an
“assault weapon” [Penal Law § 265.00(3)]. The vast array of other types of rifles and shotguns are not included
within that definition and thus are not a subject of the statutes which utilize the term “firearm” to define a
crime. A “rifle” and a “shotgun” are separately-defined terms [Penal Law § 265.00(11) & (12)] and there are
statutes which define crimes which pertain separately and solely to them.

The statutory definition of “firearm” does not require that the firearm be loaded. A separate term and definition
are provided for a “loaded firearm” [Penal Law § 265.00(15)]. In addition to the common understanding that
a firearm is loaded when it contains ammunition, by the statutory definition, a firearm is loaded when there
is simultaneous possession of the firearm and ammunition, irrespective of whether the ammunition is in the
firearm.

The statutory definition of “firearm” also does not specify that the firearm need be operable. By contrast,
the definition of “loaded firearm” does require ammunition “which may be used to discharge” the firearm
[Penal Law § 265.00(15)], and the definition of a “machine gun,” does require that the weapon, "loaded or
unloaded,” be one “from which a number of shots or bullets may be rapidly or automatically discharged from
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a magazine with one continuous pull of the trigger....” Compare Penal Law § 10.00(12), defining a “deadly
weapon” to mean a “loaded weapon from which a shot, readily capable of producing death or other serious
physical injury, may be discharged....”; People v. Shaffer, 66 N.Y.2d 663, 495 N.Y.S.2d 965, 486 N.E.2d 823
(1985) (the “People failed to establish that the gun ... was a ‘deadly weapon’ .., that is, both operable and loaded
with live ammunition”).

However, inherent to the common understanding of what constitutes a firearm and key to its danger is its
operability. Hence, to establish that the weapon in issue is a “firearm” the courts have required proof of its
operability, that is, that it is capable of discharging ammunition. See People v. Longshore, 86 N.Y.2d 851, 852,
633 N.Y.S.2d 475, 657 N.E.2d 496 (1995) (“Although the statute is silent on the point, it is now accepted that to
establish criminal possession of a handgun the People must prove that the weapon is operable,” and Longshore
applied that same requirement of operability to a rifle or shotgun).

A firearm that is found in a disassembled condition but is operable when assembled is an operable firearm
without any further proof that the defendant was personally capable of rendering the disassembled firearm
operable. People v. Lugo, 161 A.D.2d 122, 554 N.Y.S.2d 849 (1st Dept. 1990). See also People v. Cavines, 70
N.Y.2d 882, 883, 524 N.Y.S.2d 178, 518 N.E.2d 1170 (1987) (“... the fact that the gun malfunctioned [during
the commission of a crime], standing alone, does not defeat the overwhelming inference that immediately prior
to the pulling of the trigger, the gun was capable of discharging the ammunition, particularly in view of the
uncontradicted evidence that when subsequently test-fired, the gun and the bullets were found to be operable™).

In addition to the firearm being operable, the ammunition of a loaded firearm must be “live,” that is, capable of
being discharged by the firearm. Penal Law § 265.00(15). See People v. Johnson, 56 A.D.3d 1191, 867 N.Y.8.2d
319 (4th Dept. 2008); People v. Daniels, 77 A.D.2d 745, 430 N.Y.S.2d 881 (3d Dept. 1980); People v. Thomas,
70 A.D.2d 570,417 N.Y.S5.2d 66 (1st Dept, 1979).

A “firearm” that is not operable may be the subject of a charge of attempted criminal possession of a weapon.
People v. Saunders, 85 N.Y.2d 339, 624 N.Y.S.2d 568, 648 N.E.2d 1331 (1995).

Neither “pistol” nor “revolver” is defined by statute. They both, however, refer to a handgun. See Random
House Webster's Unabridged Dictionary (1999) definition of “handgun” (“any firearm that can be held and
fired with one hand; a revolver or a pistol”); definition of “pistol” (“a short firearm intended to be held and
fired with one hand”) and definition of “revolver” (“a handgun having a revolving chambered cylinder for
holding a number of cartridges, which may be discharged in succession without reloading”).

“Sawed-off” shotgun or rifle was first defined solely as a firearm of a “size which may be concealed upon the
person.” That inherently imprecise definition proved inadequate. See People v. Cortez, 110 Misc.2d 652, 442
N.Y.S.2d 873 (Supreme Court, N.Y. County, 1981). The definition was amended in 1982 [c. 492] and that
definition appeared to require that the shotgun or rifle have a barrel “and” an overall length of the specified
measurement in order to be classified as a sawed-off shotgun or rifle, and that a weapon made from a shotgun
or rifle would be so classified only if its overall length was less than that specified in the definition. People v.
Santiago, 133 Misc.2d 161, 506 N.Y.S.2d 136 (Supreme Court, N.Y. County, 1986) was of the view that the
Legislature intended that a shotgun or rifle, or a weapon made from either of them, should be classified as a
“sawed-off” weapon depending upon the length of the barrel “or” overall length, and recommended clarifying
legislation. See also People v. Crivillaro, 142 Misc.2d 527, 538 N.Y.8.2d 152 (Supreme Court, Bronx County,
1989). In 1988, the Legislature amended the definition to specify that a shotgun or rifle may be deemed a sawed-
off weapon if the barrel length alone is less than the specified number of inches (18 for a shotgun, 16 for a rifle),
and that any weapon made from a shotgun or rifle may be deemed a sawed-off weapon if the overall length is
less than 26 inches [Penal Law § 265.00(3)(b), (c), and (d)]. L.1988, c. 264.
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An “assault weapon,” which is separately defined in Penal Law § 265.00(22), was added to the definition of
“firearm” in 2000 [c. 189]. By amending the definition of “firearm” to include an “assault weapon,” the “assault
weapon” became the subject of such crimes as: “criminal possession of a weapon” in the fourth degree [Penal
Law § 265.01(1), (3)], third degree [Penal Law § 265.02(1), (3), (5)], and second degree [Penal Law § 265.03];
“criminal sale of a firearm” in the second degree [Penal Law § 265.12] and first degree [Penal Law § 265.13];
“criminal sale of a firearm” with the aid of a minor [Penal Law § 265.14] and to a minor [Penal Law § 265.16];
and a couple of crimes defined in Penal Law § 265.10(3) and (6).

In addition to including an “assault weapon” in the definitions of crimes that use the term “firearm,” the
legislation added some crimes which specifically name an “assault weapon.” The first of the amended crimes
was “criminal possession of a weapon in the third degree,” a felony. It was amended to include a subdivision
to prohibit the possession of an assault weapon [Penal Law § 265.02(7)], irrespective of whether it is loaded
and irrespective of where the possession takes place. The second of the amended crimes was “manufacture,
transport, disposition and defacement of weapons ..."” [Penal Law § 265.10]. It was amended to forbid anyone to
manufacture, transport, or dispose of any “assault weapon” [Penal Law § 265.10(1), (2) and (3) (first sentence)].

An “antique firearm,” which is separately defined in Penal Law § 265.00(14), is expressly excluded from the
definition of “firearm.”

Antique Firearm

As noted in the discussion of the definition of “firearm,” an “antique firearm” is expressly excluded from
the definition of “firearm” [Penal Law § 265.00(3)]. See also Penal Law § 265.00(22)(g)(i) exempting “antique
firearm,” as defined by Federal law, from the definition of “assault rifle.” As a result of the exclusion of “antique
firearm,” as defined by the instant statute, from the definition of “firearm,” any proscription related to an
“antique firearm” requires a specific reference to that term. See, e.g. Penal Law § 265.01(4), making it a crime
to possess an “antique firearm.”

The term “antique firearm™ is separately defined by New York law to mean any “unloaded muzzle loading
pistol or revolver with a matchlock, flintlock, percussion cap, or similar type of ignition system, or a pistol
or revolver which uses fixed cartridges which are no longer available in the ordinary channels of commercial
trade” [Penal Law § 265.00(14)]. It is critical to note that the definition requires that the defined weapon be
“unloaded” in order for it to qualify as an “antique firearm”; a weapon which met the structural definition of
an “antique firearm” but was loaded would constitute a “firearm™ and be subject to the laws applicable thereto.
See People v. Wedgewood, 106 A.D.2d 674, 483 N.Y.S.2d 440 (2d Dept. 1984); People v. Mott, 112 Misc.2d
833; 447 N.Y.S.2d 632 (Supreme Court, N.Y. County, 1982).

In adding the definition of “antique firearm” in 1974 [c. 986] and excluding it from the definition of “firearm,”
the Legislature intended that “hobbyists would be permitted to collect ... trade, buy and sell these antique
firearms without being subject to the requirements of licensing.” People v. Mott, 112 Misc.2d at 835, supra,
quoting the Legislative Memorandum. In 2011, however, the Legislature changed its mind by amending the
crime of “criminal possession of a firearm in the fourth degree” [Penal Law § 265.01(4)] to include as a crime,
the possession of an “antique firearm.” [L.2011 ¢. 357]. The Legislative Memorandum to the companion bill
(Assembly 8456) stated that “[m]odern muzzle loading rifles are essentially a modern single shot rifle. They
look and operate very much like a sporting rifle and allow accurate shots at distances up to 200 yards ... [and]
can be reloaded in seconds....” There is authority to issue a license to have, possess, collect and carry “antique
pistols,” as that term is separately defined in Penal Law § 400.00(2)(g).
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Assault Weapon

An “assault weapon” was added to the definition of “firearm” in 2000 [Penal Law § 265.00(3)] and at the same
time, was separately defined [Penal Law § 265.00(22)]. L.2000, c. 189. In 2013, the NY SAFE Act amended
and significantly revised the definition.

A principal difference between the former and present definition is that the former definition required the
requisite firearm to have two military style features or characteristics, while the current definition requires only
one. Thus, as the Governor explained: “Under the stricter definitions, semi-automatic pistols [see subdivision
22(c) and ()] and rifles [see subdivision 22(a) and (f)] with detachable magazines and one military style feature
will be considered assault weapons. Semi-automatic shotguns [see subdivision 22(b) and ()] with one military
style feature will also be considered assault weapons.” Governor's Press Release, “Governor Cuomo Signs
NY Safe Act in Rochester,” January 16, 2013. Also included as an assault weapon is a “revolving cylinder
shotgun” [subdivision 22(d)].

The definition contains eight paragraphs (a) to (h), several of which define different types of weapon which can
be classified as an assault weapon, they are:

(a) a semiautomatic rifle that has an ability to accept a detachable magazine and has at least one of the listed
characteristics;

(b) a semiautomatic shotgun that has at least one of the listed characteristics;

(c) a semiautomatic pistol that has an ability to accept a detachable magazine and has at least one of the
listed characteristics;

(d) a revolving cylinder shotgun;

(e) semiautomatic rifle, shotgun or pistol defined in the former Penal Law § 265.00(22)(e)(v) of the L.2000,
c. 189 which had been lawfully possessed, pursuant to laws of 2000, c. 189, prior to September fourteenth,
nineteen hundred ninety-four.

The term “semiautomatic” is separately defined in subdivision 21 of the instant section which in lay terms
includes any repeating rifle, shotgun or pistol which, although requiring a separate pull of the trigger to fire
each round, has the capacity of being fired to extract the spent shell and automatically load a cartridge.

There is a grandfathering provision, paragraphs (f) and (g), exempting certain weapons from the definition,

Assault weapons defined in subdivision (22)(e) or (f), possessed before January 16, 2013, had to be registered
by April 15, 2014 [Penal Law § 400.00(16-a)]; except a weapon defined in subdivision (22)(g)(vi) “transferred
into the state may be registered at any time, provided such weapons are registered within thirty days of their
transfer into the state.” Once having registered, the registrant must “recertify” every five years thereafter or
suffer revocation of the registration [Penal Law § 400.00(16-a)].

Owners of a grandfathered assault weapon or large capacity ammunition feeding device may only transfer
same to a purchaser authorized to possess same or to an individual or entity outside of the state [subdivision
22(h)]. Governor's Press Release, supra. An individual who transfers a grandfathered weapon or large capacity
ammunition device to an individual inside New York State or without complying with the other provisions of
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the statute [subdivision 22(h)], shall, except for a large capacity ammunition device transferred within one year
of the effective date of the NY SAFE Act, be guilty of a class A misdemeanor [subdivision 22(h)].

Automatic knife

In 2007, legislation was passed to support and promote the establishment of a “cutlery and knife museum”
in the Hudson Valley. 1..2007, c. 510. As a result, the museum and its employees would need an exemption
from the crime of possession of certain knives. Thus, the term “automatic knife” was created and defined to
include a “stiletto, a switchblade knife, a gravity knife, a cane sword, a pilum ballistic knife, and a metal knuckle
knife” [Penal Law § 265.00(5-c)], and an exemption from criminal liability was provided for the possession or
ownership of automatic knives by a cutlery and knife museum, established pursuant to Education Law § 216-

¢, or by any employee of the museum when acting in furtherance of the business of the museum [Penal Law
§ 265.20(d)).

Billy

There is no statutory definition of “billy.” However, in People v. Ocasio, 28 N.Y.3d 178, 43 N.Y.S.3d 228,
65 N.E.3d 1263 (2016), the Court described a “billy” as “a cylindrical or rounded, rigid, club or baton with a
handle grip which, from its appearance and inherent characteristics, is designed to be used as a striking weapon
and not for other lawful purposes.” The Court further explained that it matters not whether the “billy” is
comprised of wood, metal, or other synthetic material, or that the billy is collapsible or extendible.

Chuka stick

The “chuka stick™ definition [Penal Law § 265.00(14)] was added by L.1974, c. 179. In urging the Governor to
approve the legislation, the sponsor of the bill wrote: “The chuka stick is an instrument that may be purchased
or easily assembled from two pieces of wood and a piece of thong, cord or chain, With a minimum amount
of practice, this instrument may be effectively used as a garrote, bludgeon, thrusting or striking device. The
chuka stick is designed primarily as a weapon and has no purpose other than to maim or, in some instances,
kill.” Letter of Assemblyman Richard C. Ross to the Counsel to the Governor, Governor's Bill Jacket for the
L.1974,¢c. 179,

Electronic dart gun

The “electronic dart gun” definition [Penal Law § 265.00(15-a)] was added in 1976. L.1976, c. 217. In urging
the Governor to approve the legislation, the sponsor of the bill wrote: “There are a number of these devices
being manufactured, the most popular of which is called a *Taser Public Defender.’ It is designed to look like a
flashlight which can shoot two barbed darts a distance of 15 to 18 feet and deliver a 50,000 volt jolt of electricity
effective through an inch of clothing. While the effect of the charge is to stun, knock out or paralyze a person
and is temporary, it causes great pain and may well be lethal to a person in poor health.” Letter of Senator
John D. Caemmerer to the Counsel to the Governor, Governor's Bill Jacket for the L.1976, c. 217.

Electronic stun gun

In 1990, the Legislature added the definition of an “electronic stun gun” [Penal Law § 265.00(15-¢)]. L.1990,
c. 264. That definition is like the definition of an “electronic dart gun.” Penal Law § 265.00(15-a). A principal

difference is that the “electronic dart gun” requires that the electrical shock be passed by means of a dart
Exhibit 86

00140
WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 15

ER001901



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 138 of 214

§ Zo89EDerinfuoNs NP PERRE 9460 Document 50-2  Filed 03/05/18 PagelD.4555 Page 141 of
: 147

or projectile. The Governor, who recommended the legislation, indicated that the “availability and use” of a
weapon “which passes a high voltage electrical shock to a person by means of direct contact or without resort
to a projectile” poses the same threat as an electronic dart gun. 1990 Governor's Approval Memorandum 31.
Accordingly, for both weapons, possession per se is a crime. Penal Law §§ 265.01(1); 265.02(1).

There is a difference of judicial opinion on whether, in a prosecution for possession of an “electronic stun gun,”
the People are required to prove that the defendant knew it was an “electronic stun gun.” Compare People v,
Small, 157 Misc.2d 673, 598 N,Y.S8.2d 431 (Supreme Court, New York County, 1993)(knowledge required)
with People v. Voltaire, 18 Misc.3d 408, 413 n.1, 852 N.Y.S.2d 649 (Criminal Court, Kings County, 2007)
(disagreeing with Small in a case in which the court decided that the defendant need not know that the knife
possessed was a gravity knife) and People v. Parrilla, 27 N.Y.3d 400, 33 N.Y.S.3d 842, 53 N.E.3d 719 (2016) (in
a prosecution for possession of a “gravity knife,” the People must prove that the defendant possessed a “knife,”
but not that he or she knew that it met the definition of a “gravity knife”).

Gravity knife

The definition of “gravity knife” [Penal Law § 265.00(5)] requires that the knife's blade lock in place
automatically; thus, a “butterfly knife,” which requires manual locking is not a gravity knife. People v. Zuniga,
303 A.D.2d 773, 759 N.Y.S.2d 86 (2d Dept. 2003). A local accusatory instrument which charges a defendant
with possession of a gravity knife is jurisdictionally defective when it includes only a “conclusory statement
that an object recovered from a defendant is a gravity knife,” without any explanation of how the object meets
the statutory definition. People v. Dreyden, 15 N.Y.3d 100, 104, 905 N.Y.S.2d 542, 931 N.E.2d 526, 528 (2010).

In a prosecution for possession of a “gravity knife,” the People must prove that the defendant possessed a
“knife,” but not that he or she knew that it met the definition of a “gravity knife.” People v. Parrilla, 27 N.Y.3d
400,33 N.Y.S.3d 842, 53 N.E.3d 719 (2016). The Appellate Divisions have held that the People are required to
prove that the “gravity knife” is operable [People v. Smith, 309 A.D.2d 608, 765 N.Y.S.2d 777 (1st Dept. 2003);
People v, Perez, 123 A.D.2d 721, 506 N.Y.8.2d 961 (2d Dept. 1986)].

Kung Fu star

In 1982, the possession of a “Kung Fu star” [Penal Law § 265.00(15-b)] with intent to use it unlawfully against
another was made a crime. L.1982, ¢, 840. In 1985, the manufacturing and transporting of a Kung Fu star
was made a crime [Penal Law § 265.10]. L.1985, c. 61. In 1988, in recognition that Kung Fu stars may not be
manufactured and, in the words of the Legislative Memorandum, that they “serve no legitimate purpose other
than as a weapon,” the statute was again amended to make the per se possession of a Kung Fu star a crime
[Penal Law § 265.01(2)]. L.1988, c. 220.

Large capacity ammunition feeding device

The concept of a “large capacity ammunition feeding device™ [Penal Law § 265.00(23)] (hereinafter “large
feeding device™) was introduced in 2000 [c. 189] and significantly amended in 2013 by the NY SAFE Act.
[L.2013, c. 1, as amended by L.2013, c. 57]. Prior to the amendment, the definition excluded a large feeding
device manufactured after September 30, 1994, That limitation was repealed; thus, those large feeding devices
are included in the revised definition of a “large feeding device.” According to the Legislative Memorandum,
the reason for doing so was “because it was impossible to tell the difference between magazines manufactured
before or after [September 30, 1994].”
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Under the revised definition, a large feeding device is one that “(a) has a capacity of, or that can be readily
restored or converted to accept, more than ten rounds of ammunition; provided, however, that such term does
notinclude an attached tubular device designed to accept, and capable of operating only with, .22 caliber rimfire
ammunition or a large feeding device that is a curio or relic.”

The two alternate definitions initially enacted as subdivisions (b) and (c) were in a convoluted way repealed.
The import of those alternate subdivisions was to have the definition of a device ultimately limited to one
that had a capacity of seven rounds. But, after enactment, it was noted that the smallest manufactured device
normally had a capacity of ten rounds. Kaplan and Hakim, “New York Governor Favors Easing Newly
Passed Gun Law,” New York Times, March 20, 2013 (http://www.nytimes.com/2013/03/21/nyregion/cuomo-
seeks-to-ease-a-newly-passed-gun-restriction.html). Thus, before subdivisions (b) and (c) took effect, the NY
SAFE Act was itself amended to declare that “the effective date of the amendments adding paragraphs (b) and
(¢) to such subdivision shall be suspended and not effective.” 1.2013, ¢. 57 § 4. There is no provision lifting
the “suspension” and making the amendments effective on a future date. As a result, that unique Penal Law
language of “suspended and not effective” would appear to have the practical effect of repealing each of those
subdivisions and was probably utilized for whatever perceived advantage there was in being able to say the
provisions were suspended, rather than repealed. The repeal of subdivision (c) did not, however, appear to affect
the “provided, however” language recited above which existed in the law prior 1o the addition of subdivision
(c) and had chronologically followed the repealed language of subdivision (c).

The crimes for which the definition of a large feeding device is utilized include Penal Law § 265.00(22)(h), §
265.10, § 265,11, § 265.02(8), § 265.36, and § 265.37. The import of those statutes is as follows;

Penal Law § 265.00(22)(h)

A large feeding device that was legally possessed prior to the enactment date of the NY SAFE Act, January
15, 2013, may be transferred to a person authorized to possess same or to an individual or entity outside of
New York, provided that such a transfer must be reported, within 72 hours, to the entity with whom the
weapon is registered. A person who transfers a device to an individual inside New York state or without
otherwise complying with the law's transfer requirements is guilty of a class A misdemeanor, unless the device,
the possession of which is made illegal by the NY SAFE Act, was transferred before January 15, 2014 [Penal
Law § 265.00(22)(h)].

Penal Law § 265.02(8)

Prior to, and after, the NY SAFE Act, a provision of the statute defining “criminal possession of a weapon
in the third degree,” makes it a class D felony when a “person possesses a large capacily ammunition feeding
device” [Penal Law § 265.02(8)]. The NY SAFE ACT, however, amended that subdivision to specify that “[f]or
purposes of this subdivision,” a large feeding device shall “not” include either of the following two feeding
devices:

[i] a feeding device lawfully possessed by such person before January 15, 2013 (the effective date of chapter one
of the laws of 2013 “which amended this subdivision”), “that has a capacity of, or that can be readily restored or
converted to accept more than seven but less than eleven rounds of ammunition.” Parenthetically, this exclusion
from liability for this felony became covered by the generic definition of a large feeding device when that definition
was amended to specify that a large feeding device is one that “has a capacity of, or that can be readily restored or
converted to accept, more than ten rounds of ammunition.” [L.2013, c. 57 § 4; Penal Law § 265.00(23)].
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[ii] a feeding device “that was manufactured before September [13, 1994], that has a capacity of, or that can be
readily restored or converted to accept, more than ten rounds of ammunition.” The exclusion from liability for this
felony is in recognition that prior to the NY SAFE Act, it was lawful to possess a feeding device manufactured
before September 13, 1994. Notably, however, this exclusion from liability for this felony does not also require that
the possessor lawfully possessed the feeding device prior to the effective date of the NY SAFE Act.

Penal Law § 265.10

As part of the 2000 laws [c. 189], Penal Law § 265.10 (“manufacture, transport, disposition and defacement of
weapons and dangerous instruments and appliances”) was amended (1) to forbid the to manufacture, transport,
or disposal of a “large capacity ammunition feeding device” [Penal Law § 265.10(1), (2) and (3) (first sentence)];
(2) to add a prohibition for the buying, receiving or disposing of a “large capacity ammunition feeding device”
which has been defaced for a criminal purpose, which parallels the existing prohibition as it relates to a firearm
[Penal Law § 265.10(3) (second sentence)]; and (3) to add a prohibition for “wilfully” defacing a “large capacity
ammunition feeding device,” which parallels the existing prohibition for wilfully defacing a firearm [Penal Law
§ 265.10(6)].

Penal Law § 265.11

Also, as part of the 2000 laws [c. 189], Penal Law § 265.11 (“criminal sale of a firearm in the third degree”)
was amended to prohibit a person who is “not authorized” to possess a “firearm” from “unlawfully” selling
or otherwise disposing of any firearm or “large capacity ammunition feeding device.” By contrast, one of the
amendments to the crime of “manufacture, transport, disposition and defacement of weapons and dangerous
instruments and appliances” made it a crime to “dispose of” [defined in Penal Law § 265.00(6)] a “large capacity
ammunition feeding device™ [Penal Law § 265.10(3) (sentence one)], without also requiring that the actor not
be authorized to possess a firearm. Thus, unless exempted by Penal Law § 265.20, a person who “disposes of”
such device (and does so, for example, by a sale of the device) commits a crime, irrespective of whether that
person is authorized or not authorized to possess a “firearm.”

Penal Law § 265.36 and § 265.37

The NY SAFE Act added two non-felony offenses, apparently intending to include liability for a feeding device
subject to the exceptions to the felony, though arguably not completely fulfilling that intent.

The first added offense was “unlawlul possession of a large capacity ammunition feeding device” [Penal Law
§ 265.36), a class A misdemeanor. The statute makes it “unlawful for a person to knowingly possess a large
capacity ammunition feeding device manufactured before September [13, 1994] and if such person lawfully
possessed such large capacity feeding device before [January 15, 2013], that has a capacity of, or that can be
readily restored or converted to accept, more than ten rounds of ammunition.” Penal Law § 265.36.

A safeguard for those who once lawfully possessed such feeding device is a provision excluding from liability for
this crime a person “who has a reasonable belief that such device ... may lawfully be possessed,” and who, within
30 days of being notified by law enforcement or a licensing official that possession is unlawful, “surrenders or
lawfully disposes of” the feeding device. Once so notified, there exists a reasonable, rebuttable presumption
that the possessor knows that the feeding device cannot be lawfully possessed.

The second added offense was “unlawful possession of certain ammunition feeding devices” [Penal Law §
265.37). This statute makes it “unlawful for a person to knowingly possess an ammunition feeding device where

Exhibit 86
00143
WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 18

ER001904



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 141 of 214

§ 56266 DorniaoNsONPAENREN2dh.Bp Document 50-2  Filed 03/05/18 PagelD.4558 Page 144 of

147

such device contains more than seven rounds of ammunition.” L.2013, c. 57. But see New York State Rifle &
Pistol Ass'n, Inc. v. Ciomo, 804 F.3d 242, 248 (2d Cir. 2015) (“New York's seven-round load limit does not
survive intermediate scrutiny in the absence of requisite record evidence and a substantial relationship between
the statutory provision and important state safety interests”; accordingly, that provision is unconstitutional).
However, there is an exemption from liability for Penal Law sections 265.01, 265.02, 265.03, 265.04, 265.05,
265.10, 265.11, 265.12, 265.13, 265.15 and 270.05 for the “possession and use” at certain specified “indoor
or outdoor” firing ranges of a “magazine, belt, feed strip or similar device” that contains more than seven
rounds of ammunition, albeit in a feeding device that does not have the capacity of more than ten rounds of
ammunition [Penal Law § 265.20(7-f)].

Instead of placing the sentencing provisions applicable to this offense in the Penal Law articles dealing with
sentences, the NY SAFE Act, unfortunately, as too many other statutes have done, further complicated the
sentencing laws by setting forth the governing sentences for this offense in the statute defining the crime. If
the large feeding device is “possessed within the home of the possessor,” a first offense is a violation, “subject
to” a fine of $250; “each subsequent offense™ is a class B misdemeanor, “subject to” a fine of $250 and a term
of imprisonment “up to three months.” If the large feeding device is not possessed within the home of the
possessor, a first offense is a class B misdemeanor, “subject to” a fine of $250 and a term of imprisonment *up
to six months”; “each subsequent offense” is a class A misdemeanor. For the class A misdemeanor, no sentence
is specified, and thus the normal sentence options will apply. For the specified sentences, it appears that the
amount of the fine is the stated amount, there being no language indicating that the fine is “up to” the stated
amount; on the other hand, the jail sentences utilize the “up to” language, making them discretionary within
that range, which may therefore be from one day up to the stated period. What is mysterious about this type of
specified sentences, which are placed outside the sentencing statutes, is whether they exclude any other option
in the sentencing statutes which would normally be included in the stated classification.

Machine-gun

A “machine-gun” is not included in the definition of a “firearm.” Unlike the definition of a firearm, rifle or
shotgun, the requirement of operability of a machine-gun appears subsumed in its definition, which requires
that it be a weapon, “loaded or unloaded, from which a number of shots or bullets may be rapidly or
automatically discharged from a magazine with one continuous pull of the trigger....” [Penal Law § 265.00(1)].
See People v. Woods, 202 Misc, 562, 564, 114 N.Y.8.2d 611, 613 (N.Y. Magis. Ct. 1952) (purported machine
gun was missing two parts and was thus not capable of firing more than one shot at a time and was therefore
not a “machine gun”),

To an extent, the definition is expanded in the definition of the crime of “criminal possession of a weapon in
the third degree” which prohibits the possession of a machine-gun or any other weapon “simulating a machine-
gun and which is adaptable for such use.” Penal Law § 265.02(2). See People v. Excell, 254 A.D.2d 369, 680
N.Y.S.2d 259 (2d Dept. 1998) (the court rejected the claim that because a “Uzi cannot be easily converted into
a machine gun,” it was thus not adaptable for such use because there was no such statutory qualification).

Metal knuckles

There is no statutory definition of “metal knuckles.” However, in People v. Aragon, 28 N.Y.3d 125,42 N.Y.S.3d
646, 65 N.E.3d 675 (2016), the Court described “metal knuckles™ as a “metal object with multiple holes, through
which an individual places his or her fingers so that a metal bar rests atop the individual's knuckles. That object
is used as a weapon to cause increased pain when the person wearing it hits someone with a fist.”
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Metal knuckle knife

In 1995, the Legislature added to the list of defined weapons the “metal knuckle knife” [Penal Law § 265.00(5-
b)], and then added that weapon to the list of items which constitute a deadly weapon [Penal Law § 10.00(12)],
to the list of items the possession or manufacture of which is per se a crime [Penal Law §§ 265.01(1), 265.10(1)],
and to the list of items whose presence in an automobile or in a stolen vehicle may give rise to a presumption
of possession of that weapon by everyone in the automobile or stolen vehicle [Penal Law § 265.15]. L.1995, c.
219. A “metal knuckle knife” can function as both a set of metal knuckles (possession of which is also a per se
crime) and a knife. In the words of the Legislative Memorandum, the “possession and manufacture of weapons
such as the metal knuckle knife serve only one purpose, ... to maim or take human life. Police searches of shops
in the City of New York have discovered this particular weapon. ... In order to protect society, these weapons
must be included within the definition of *deadly weapons' found in the Penal Law.”

In 2008, the definition of “deadly weapon” in Penal Law § 10.00(12) and the instant definition of “metal knuckle
knife” were each amended to include “plastic knuckles” because the Legislature determined that “plastic
knuckles have just as much impact as the brass knuckles and are just as deadly.” Legislative Memorandum.
L.2008, c. 257. Also, a number of statutes which prohibit the possession, manufacture and transportation of
various deadly weapons were amended to include a prohibition on the possession of “plastic knuckles” [Penal
Law §§ 265.01(1); 265.10(1) and (2)).

Pilum ballistic knife

The “pilum ballistic knife” definition [Penal Law § 265.00(5-a)] was added in 1986. L.1986, c. 328. One
advertisement for the knife described it as approximately nine-and-one-half inches long, with a four-and-a-half
inch blade. When a button inside the knife handle is pushed, a powerful spring inside the handle can eject the
blade, propelling it to a distance of up to 30 feet with considerable force.

Rifle or shotgun

A sawed-off rifle or shotgun, that is, one with a barrel or overall length less than that prescribed in the statute
defining a “firearm” [Penal Law § 265.00(3)], and a rifle or shotgun which qualifies as an “assault weapon™ are,
for the purposes of this article, a “firearm” and therefore subject to the prohibitions related thereto,

Otherwise, a rifle and a shotgun, as those terms are defined [Penal Law § 265.00(11) and (12)], are not included
in the definition of “firearm,” and any prohibition related to either requires the specific use of the term "rifle”
or “shotgun.” See, e.g. Penal Law § 265.01(4). In addition to meeting the terms of the definition, a rifle or
shotgun must also be operable, that is, capable of discharging ammunition. People v. Longshore, 86 N.Y.2d
851, 633 N.Y.S.2d 475, 657 N.E.2d 496 (1995).

Notes of Decisions (132)

McKinney's Penal Law § 265.00, NY PENAL § 265.00
Current through L.2018, chapter 1.

End of Document @ 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or PreemptedHeld Unconstitutional by New York State Rifle and Pistol Ass'n, Inc. v. Cuomo, W.D.N.Y., Dec. 31, 2013

KeyCite Yellow Flag - Negative TreatmentProposed Legislation
McKinney's Consolidated Laws of New York Annotated
Penal Law (Refs & Annos)
Chapter 40. Of the Consolidated Laws (Refs & Annos)
Part Three. Specific Offenses
Title P. Offenses Against Public Safety
Article 265. Firearms and Other Dangerous Weapons (Refs & Annos)

McKinney's Penal Law § 265.36
§ 265.36 Unlawful possession of a large capacity ammunition feeding device

Effective: March 16, 2013
Currentness

1t shall be unlawful for a person to knowingly possess a large capacity ammunition feeding device manufactured before
September thirteenth, nineteen hundred ninety-four, and if such person lawfully possessed such large capacity feeding
device before the effective date of the chapter of the laws of two thousand thirteen which added this section, that has a
capacity of, or that can be readily restored or converted to accept, more than ten rounds of ammunition.

An individual who has a reasonable belief that such device is of such a character that it may lawfully be possessed and who
surrenders or lawfully disposes of such device within thirty days of being notified by law enforcement or county licensing
officials that such possession is unlawful shall not be guilty of this offense. It shall be a rebuttable presumption that such
person knows that such large capacity ammunition feeding device may not be lawfully possessed if he or she has been
contacted by law enforcement or county licensing officials and informed that such device may not be lawfully possessed.

Unlawful possession of a large capacity ammunition feeding device is a class A misdemeanor.

Credits
(Added L.2013, c. 1, § 46-a, eff. March 16, 2013.)

Editors' Notes
VALIDITY

<For validity of this section, see New York State Rifle and Pistol Ass'n, Inc. v. Cuomo, 990 F.Supp.2d 349,
351 (W.D.N.Y. Dec. 31, 2013) and N.Y. State Rifle & Pistol Ass'n, Inc. v. Cuomo, 804 F.3d 242 (2d Cir. 2015),
cert. denied sub nom. Shew v. Malloy, 136 S. Ct. 2486, 195 L. Ed. 2d 822 (2016)>

PRACTICE COMMENTARIES

by William C. Donnino
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See Practice Commentary to Penal Law § 265.00 with respect to the definition of “large capacity ammunition
feeding device."”

Notes of Decisions (2)

McKinney's Penal Law § 265,36, NY PENAL § 265.36
Current through L.2018, chapter 1.

End of Document © 2018 Thomson Reuters, No claim to original U.S. Government Works,
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Finding of Emergency

The Department of Justice (Department or DOJ) finds that an emergency exists, and that the
immediate adoption of sections within Chapter 39, of Division 5, of Title 11 is necessary to
avoid serious harm to the public peace, health, safety, or general welfare.

Specific Facts Demonstrating the Need for Immediate Action

Proposition 63, a measure banning the possession of large-capacity magazines, was approved by
the voters on November 8, 2016 and took effect November 9, 2016. In anticipation of its
passages, the Legislature pre-amended Proposition 63 with the passage of Senate Bill 1446
(Chapter 48, Statutes of 2016). The clarifying amendments take effect on January 1, 2017.

Pursuant to Proposition 63, as amended, beginning July 1, 2017, it will be an infraction
punishable by a fine for a person to possess any large-capacity magazine, regardless of the date
the magazine was acquired. (Penal Code, § 32310, subdivision (b).) The new law requires a
person in lawful possession of a large-capacity magazine prior to July 1, 2017 to dispose of the
magazine. Some persons are exempt from the ban, including active and retired law enforcement,
armored car entities, and licensed gun dealers. (Penal Code, §§ 32400, 32405, 32406, 32410,
32430, 32435, 32450.) Starting July 1, 2017, anyone who violates the ban is subject o a year in
jail, and a $100 fine for a first offence, $250 fine for a second offense, and a $500 fine for a third
offense. (Penal Code § 32310, subdivision (b).)

These emergency regulations are necessary for the implementation and on-going enforcement of
the ban on large-capacity magazines. The proposed regulations provide guidance to California
residents on how to comply with the ban. These regulations need to be established as soon as
possible so the Department has time to notify gun owners and gun owners have time to make the
necessary changes to comply with the ban.

There are likely hundreds of thousands of large-capacity magazines in California at this time. In
recent years, there has been an increase in these types of fircarms on the market. The
Department therefore expects many gun owners to be affected by the new ban. Under the new
law, gun owners have six months to dispose of or permanently alter their large-capacity
magazines. Pursuant to Penal Code section 32310, subdivision (c¢), a person who legally
possesses a large-capacity magazine shall dispose of that magazine by any of the following
means prior to July 1, 2017: (1) remove the large-capacity magazine from the state; (2) sell the
large-capacity magazine to a licensed fircarms dealer; (3) destroy the large-capacity magazine; or
(4) surrender the large-capacity magazine to a law enforcement agency for destruction.

Alternatively, gun owners may permanently alter large-capacity magazines by reducing their
ammunition capacity so that it no longer meets the definition of a “large-capacity magazine,”
Penal Code section 16740 defines “large-capacity magazine” to mean any ammunition feeding
device with the capacity to accept more than 10 rounds, but shall not be construed to include a
feeding device that has been permanently altered so that it cannot accommodate more than 10
rounds. Ifa gun owner chooses to permanently reduce the capacity of their large-capacity
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magazines, these emergency regulations provide guidance for doing so with what the
Department has determined to be the acceptable minimum level of permanence.

By providing this information to the public in a timely manner, through the emergency process,
the Department will avert serious harm to public peace, health, safety, or general welfare.

Technical, Theoretical, and Empirical Study, Report, or Similar Document, if any, Upon
Which the Department Relied

In addition to existing regulations forming the basis of these proposed regulations, the following
documents were used:

UTAS MAKINE LTD., UTS-15 owners manual, attached for reference

KEL TEC, KSG owners manual, Rev 042814, attached for reference
Standard MFG. DP-12 shotgun owners manual, attached for reference

Authority and Reference Citations

Authority:  Penal Code sections 26905, 26910, 32310, 32311, 32315.

Reference:  Penal Code sections 16740, 32310, 32311, 32315, 32400, 32405,
32406, 32410, 32415, 32425, 32430, 32435, 32440, 32445, 32450.

Repealed: Penal Code section 32420 was removed from the authority of section 5480
because SB 1446 repealed that section.

Informative Digest/Policy Statement Overview

Existing law prohibits the sale, gift, and loan of a large-capacity magazine. A violation of this
prohibition is punishable as a misdemeanor with specified penalties, or as a felony. The new law
goes further and provides that possession of large-capacity magazines by a non exempt person is
an infraction punishable by a fine not to exceed $100 for the first offense, by a fine not to exceed
$250 for the second offense, and by a fine not to exceed $500 for the third or subsequent offense,
regardless of the date the magazine was acquired. The law requires a person in lawful
possession of a large-capacity magazine prior to July 1, 2017, to dispose of the magazine as
provided. By creating a new crime, this law imposes a state-mandated local program.

Existing law creates various exceptions to the prohibition on the sale, gift or loan of a large-
capacity magazine including, but not limited to, the sale of, giving of, lending of, importation
into this state, or purchase of, any large-capacity magazine to, or by the holder, of a special
weapons permit for use as a prop for a motion picture or any federal, state, county, city and
county, or city agency that is charged with the enforcement of any law, for use by agency
employees in the discharge of their official duties, whether on or off duty, and where the use is
authorized by the agency and is within the course and scope of their duties. The new law makes
conforming changes to those exceptions by including possession of a large-capacity magazine in
those provisions and would establish additional exceptions, including exceptions to allow

Page 2 of 5

ER001911




Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 148 of 214

Case 3:17-cv-01017-BEN-JLB Document 18 Filed 06/05/17 PagelD.1647 Page 13 of 161

licensed gunsmiths and honorably retired sworn peace officers to possess large-capacity
magazines.

The objective of the proposed regulations is to inform California gun owners of their options for
complying with new California laws while maintaining public safety.

Article 4, Large-Capacity Magazine Permits

§ 5480. Requirements for Large-Capacity Magazine Permits Pursuant to Penal Code Section
32315,

This section is amended to state that a separate Large-Capacity Magazine Permit is needed for
each licensed location. The permit will automatically transfer with an existing California
Firearms Dealer if their physical store moves and they notify the Department prior to moving,
Large-Capacity Magazine Permit applications can only be submitted online.

§ 5483. Large-Capacity Magazine Permit Record Keeping.

This section is amended to include instructions on how permittees shall document the Large-
Capacity Magazine Permit records, which form to use, any additional documentation to be kept
with the form, and timeframe for completing the documentation.

§ 5484. Large-Capacity Magazine Permit Revocations.
This section is amended to include the grounds for revocation of a Large-Capacity Magazine

Permit, and the factors surrounding the revocation.

Article 5. Large-Capacity Magazines and Large-Capacity Magazine Conversion Kits

§ 5490. Large-Capacity Magazine; manufacturing
This section has been added to inform gun owners who legally possess a large-capacity magazine
that they may disassemble and clean the magazine without friggering the ban.

§ 5491. Large-Capacity Magazine; capacity
This section has been added to inform gun owners of the legal definition of a large-capacity

magazine and provide guidance on reducing the capacity on their large-capacity magazines.

§ 5492. Large-Capacity Magazine Coﬁversion Kits.
This section has been added to clarify the definition of large-capacity magazine conversion kits.

Government Code Section 11346.5(a)(3)(D) Evaluation

The proposed regulations are not inconsistent or incompatible with existing state regulations.

Mandate on Local Agencies or School Districts

The Department has determined the proposed emergency regulations do impose a state-mandated
local program or a mandate requiring reimbursement by the State pursuant to Chapter 58,
Statutes of 2016, because it creates a new crime, However, SB 1446 states that no reimbursement

Page 3 0of 5

ER001912




Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 149 of 214

Case 3:17-cv-01017-BEN-JLB Document 18 Filed 06/05/17 PagelD.1648 Page 14 of 161

is required by this act pursuant to Section 6 of Article XIII B of the California Constitution
because the only costs that may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction.

Other Matters Prescribed by Statute Applicable to the Agency or to Any Specific
Regulation or Class of Regulations

None.

Nonduplication of State Statutes as Necessary To Satisfy Government Code Section
11349.1(2)(6)

To satisfy the requirements of Government Code section 11349.1(a)(6), the text of the proposed
regulations are nonduplicative.

Forms Incorporated by Reference

Large-Capacity Magazine Permit Application, BOF 050 (Rev. 12/2016)
Large Capacity Magazine Report, BOF 1002 (Rev. 12/2016)

Cost Estimates

The Department has assessed the potential for significant adverse impact that might result from
the proposed emergency action and has determined:

e There will be no non-discretionary costs or savings to local agencies

e There will be no costs to school districts

o There will be no costs or savings in federal funding to the State

As detailed on the attachment to the Economic and Fiscal Impact Statement (STD. 399), the
Department estimates its costs (state agency) directly related to the large-capacity magazine
permit and enforcement of the large-capacity magazine laws and regulations will be
insignificant. :

Finding of Emergency

Government Code section 11346.1(a)(2) requires that, at least five working days prior to
submission of the proposed emergency action to the Office of Administrative L.aw, the adopting
agency provide a notice of the proposed emergency action to every person who has filed a
request for notice of regulatory action with the agency. After submission of the proposed
emergency to the Office of Administrative Law, the Office of Administrative Law shall allow
interested persons five calendar days o submit comments on the proposed emergency
regulations as set forth in Government Code section 11349.6.
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Explanation of Failure to Adopt Nonemergency Regulations

The Department is unable to develop regulations in the standard manner because of the short
timeframes provided in the legislation. The legislation was signed into law on July 1, 2016, and
the ban commences on July 1, 2017. It is the Department’s intention to provide guidance to
California’s gun owners so that by July 1, 2017, they will be in compliance with the law. The
proposed regulations provide options for disposal of large-capacity magazines, as well as
instructions for reducing the capacity of a large-capacity magazine, and need to be formalized
and provided to California residents as soon as possible.
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State of California
Office of Administrative Law

In re: AMENDED NOTICE OF WITHDRAWAL
Department of Justice

Regulatory Action: Government Code Section 11349.3(c)

Title 11, California Code of Regulations
OAL Matter Number: 2016-1223-02
Adopt sections: 5490, 5491, 5492
Amend sections: 5480, 5483, 5484
Repeal sections: OAL Matter Type: Emergency (E)

This notice confirms that your proposed regulatory action regarding Large-Capacity
Magazines was withdrawn from OAL review pursuant to Government Code section
11349.3(c).

OAL will return your rulemaking record promptly.

Date: December 29, 2016

Mark Storm
Senior Attorney

For: Debra M. Cornez
Director

Original: Kamala D. Harris
Copy:  Melan Noble
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SENIOR PARTNER OF COUNSEL
C. D. MiCHEL® MATTHEW M. HORECZKO

MANAGING PARTNER
JosHuA RoBEART DALE

SPECIAL COUNSEL
ERIC M. Naxkasu
W. LEE SMITH

Los ANGELES, CA

ASSOCIATES

ANNA M, BarviR

SEAN A, BrRaDY
MatTHEW D. CUBEIRO
ScoTT M. FRANKLIN
MARGARET E. LEIDY
BEN A. MACHIDA

CLINT B, MONFORT
JosepPH A, SiLvoso, il
Los ANOCELES, CA

ALSO ADMITTED IN TEXAS AND THE WRITER'S DIRECT CONTACT:
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RE: OPPOSITION to the Proposed Emergency Regulations Regarding “Large-
Capacity Magazines” and “Large-Capacity Magazine Conversion Kits”

To Whom It May Concern:

We write on behalf of our clients, the National Rifle Association of America (“NRA”) and the
California Rifle & Pistol Association, Incorporated (“CRPA”), as well as their respective members
throughout California and the United States. We write in opposition to the California Department of
Justice’s (“DOJ”) proposed emergency regulations relating to “large-capacity magazines™ (OAL File
Nos. 2016-1223-02E Parts 1a and 1b and 2016-1223-02 Part 2).

For the following reasons, the Office of Administrative Law (*OQAL”) should reject the
proposed regulations and require DOJ to follow the standard rulemaking process:

1. The laws covering “large-capacity magazines ” (“LCMs”), affected by the proposed
emergency regulations, have been on California’s books for 17 years.

2. The laws restricting “large-capacity magazine conversion kits” (“Conversion Kits™)

! These regulations also, briefly, address “large-capacity magazine conversion kits.” Because
these regulations predominantly cover “large-capacity magazines,” and for the sake of brevity, we will
refer to these regulations as covering “large-capacity magazines.” But we will address the concerns
relating to “large-capacity magazine conversion kits” as well.
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went into effect in 2014.

3. The new laws restricting the possession of LCMs do not go into effect until July 1,
2017. There is no change to the restrictions on conversion kits.

4. DOJ presented zero evidence that an emergency exists, and there is ample time to
address the regulations using the standard rulemaking procedure.

5. There is no need to clarify the existing or the new laws. DOJ has let the California
public and firearm industry dictate the definitions of key terms used in California law
without clarification or guidance.

6. The regulations are not necessary to avoid serious harm to the public. More troubling is
the fact that if these regulations go into effect, DOJ will create unwitting felons without
adequate notice or giving the public reasonable opportunity to comment.

Both the content of DOJ’s proposed regulations and the timing of their submission are suspect.
Our clients are gravely concerned about DOJ’s attempt to circumvent the notice and hearing
requirements of the California Administrative Procedure Act (“APA”) during a time that encompasses
both a holiday and one of the busiest periods of the year for firearm dealers and manufacturers.

On December 23, 2016, DOJ submitted its proposed regulations to the OAL, seeking an
emergency exception to the requirements of the APA. This submission occurred on the Friday before
Christmas Eve (Saturday) and Christmas (Sunday). Monday, December 26, is the federally-observed
holiday for Christmas this year and taken as a holiday by many other Californians due to its connection
to the Christmas weekend. It is also one of the busiest shopping days of the year. The timing of DOJ’s
submission is dubious at best if not downright deceitful.

As explained below, no actual emergency exists to justify the application of the regulations
here. Even if there is an emergency, DOJ’s proposed regulations do not address it, as the regulations
are not needed to implement or enforce the new ban on LCM possession. And the shortened notice and
comment period that DOJ seeks, along with the consequences of certain proposed regulations, will lead
to detriment and damages for thousands of Californians.

1 BACKGROUND

A. The Current Law for “Large-Capacity Magazines” and “Large-Capacity
Magazine Conversion Kits” and How Permanently Altering a “Large-Capacity
Magazine” Can Exempt a Device from the Definition and Restrictions for “Large-
Capacity Magazines”

The current restrictions relating to LCMs were part of Senate Bill 23, which passed in 1999.
They have been on the books for 17 years and were relatively unchanged for that entire period of time.
Meanwhile, the laws defining and restricting “large-capacity magazine conversion kits” went into
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effect in 2014 and remained unchanged from their original versions.?
L Definition of “Large-Capacity Magazine”
The definition of “large-capacity magazine” has also been relatively unchanged since 2000.
Back then, “‘large-capacity magazine’ mean[t] any ammunition feeding device with the capacity to
accept more than 10 rounds, but shall not be construed to include a feeding device that has been

permanently altered so that it cannot accommodate more than 10 rounds nor shall it include any .22
caliber tube ammunition feeding device.”

Today, the Penal Code defines “large-capacity magazine” as:

“‘[A]ny ammunition feeding device with the capacity to accept more than 10 rounds, but shall
not be construed to include any of the following:

(a)  Feeding devices that have been permanently altered so that they cannot accommodate
more than 10 rounds.

(b) A .22 caliber tube ammunition feeding device.
() A tubular magazine that is contained in a lever-action firearm.”
2, Definition of “Large-Capacity Magazine Kit”
A “large-capacity magazine conversion kit” “is a device or combination of parts of a fully
functioning large-capacity magazine, including, but not limited to, the body, spring, follower, and floor
plate or end plate, capable of converting an ammunition feeding device into a large-capacity

magazine.””

3. Restrictions on “Large-Capacity Magazine”/“Large-Capacity Magazine
Conversion Kit” Activities, Not Possession

The original restrictions on LCMs stated that: “Commencing January 1, 2000, [any person who]
manufactures or causes to be manufactured, imports into the state, keeps for sale, or offers or exposes

* Compare Enacted Legislation Stats. 2013, ¢. 728 (A.B. 48) with Cal. Penal Code § 32311.

? See, e.g., Cal. Penal Code § 12020, subd. (¢)(25) (2000); see also Enacted Legislation Stats.
1999, c. 129 (S.B. 23). Former Penal Code section 12020 was broken up by the general renumbering of
the “dangerous weapons” sections of the Penal Code in 2012.

4 Cal. Penal Code § 16740 (emphasis added). California law does not explain further what an
LCM is. However, in its definition of “detachable magazine,” California states that an “ammunition
feeding device” includes “any belted or linked ammunition™ but not “clips, en bloc clips, or stripper
clips that load cartridges into the magazine.” (Cal. Code Regs. tit. 11, § 5469, subd. (a).)

5 Cal. Penal Code § 32311.
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for sale, or who gives, or lends, any large-capacity magazine” will be punished by imprisonment.® A
violation of these restrictions is punishable as a misdemeanor or a felony.” Of note, possession of
“large-capacity magazines” was not restricted. So those in possession of “large-capacity magazines”
before January 1, 2000 could continue to possess them under California law.

The current restrictions on LCMs state that LCMs are illegal to make, manufacture, import, sell,
keep or expose for sale, give, buy, receive, or loan within California.® The restrictions on buying and
receiving LCMs were added to the code on 2014.° Violation of any of these restrictions remains a
misdemeanor or felony pursuant to the prosecutor or court’s discretion.'®

Just like LCMs, the possession of conversion kits is not a restricted activity that violates the
law. “Any person in [California] who knowingly manufactures or causes to be manufactured, imports
into the state, keeps for sale, or offers or exposes for sale, or who gives, lends, buys, or receives” a
conversion kit violates California law." Unlike the punishments for LCMs, a person may only be
prosecuted for a misdemeanor for violating the restrictions relating to conversion kits."

4. Exceptions to the Restrictions

Penal Code section 12020, the precursor to the current restrictions on LCMs, lumped LCMs
with other weapons. Therefore, there were exceptions that applied to that entire group of weapons,
including LCMs. Today, those exceptions are located under the exceptions for “generally prohibited
weapons,” of which LCMs are included.” In addition, LCMs were provided their own specific
exceptions.'* Hence, there are two sets of exceptions that apply to LCMs: those for “generally
prohibited weapons” and those specific to LCMs. All of the exceptions for LCMs also apply to
conversion kits."

¢ Cal. Penal Code § 12020, subd. (a)(2) (2000).
7 See Cal. Penal Code § 12020, subd. (a) (2000).
% Cal. Penal Code § 32310, subd. (a).

? See Enacted Legislation Stats. 2013, c. 728 (A.B. 48) (adding “buys” and “receives” to the
list of restricted activities in Penal Code section 32310, subdivision (a)).

10 See Cal. Penal Code § 32310, subd. (a).
1" Cal. Penal Code § 32311, subd. (a).

2 See id.

13 See Cal. Penal Code §§ 17700 ef seq.

14 See Cal. Penal Code §§ 32400 ef seq.

15 See Cal. Penal Code § 32311, subd. (a).
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a. Interplay of the Exceptions and DOJ'’s "'Large-capacity Magazine”
Permit

There are a number of exceptions to the restrictions for LCMs. However, these exceptions have
an interesting interplay. For those who want to import LCMs or conversion kits into California, the law
is clear that they have to first obtain an LCM Permit from DOJ for the importation.'® The law is also
clear that the restrictions on LCMs and conversion kits “do not apply to the importation into this state
of, or sale of, any large-capacity magazine by” such Permit holders, “when those activities are in
accordance with the terms and conditions of that permit,”!” But once the LCMs and conversion kits are
in California, however, another exception to the general restriction must be used (e.g., sell to law
enforcement or the entertainment industry) in order to lawfully transfer the device(s).

b. DOJ'’s Lack of Guidance and Clarification Resulting in (Heretofore
Accepted) Industry and Public Modification of “Large-Capacity
Magazines” Based on the “Permanent Alteration” Exception

For 17 years, Californians knew that an ammunition feeding device holding more than 10
rounds would lose its LCM status if someone permanently alters it so that it can no longer accept more
than 10 rounds.'® We know of no cases where DOJ and law enforcement ever questioned or challenged
any of the many types of alterations people used to modify their LCMs to hold no more than 10 rounds.

When the original restrictions on LCMs passed in 2000, DOJ attempted to define “permanently
altered” in the California Code of Regulations, but it then deleted the definition' and never provided
further regulations or guidance. Therefore, over the course of so many years, Californians naturally
assumed that DOJ did not have its own definition of “permanently altered” and that common sense
modifications to LCM would suffice.

For the last 17 years, Californian firearm owners, dealers, and manufacturers made or remade
LCMs “California compliant” through “permanent alteration.” There are countless articles and videos
online on how to modify LCMs to hold 10 rounds. And there are a number of different ways to restrict
a magazine so that it cannot hold more than 10 rounds. Yet, to reiterate, there has never been a case to
our knowledge where DOJ (or any law enforcement/prosecuting agency for that matter) has challenged

16 See Cal. Penal Code § 32315.
'7"Cal. Penal Code § 32430.
18 See Cal. Penal Code § 16740, subd. (a).

19 See generally Notice of Modification to Text of Proposed Regulations, California
Department of Justice, Office of the Attorney General,
http://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/regs/sb23rev.pdf (last visited Dec. 20, 2016).
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an alteration of a magazine restricting its capacity to 10 rounds or less.

Thus, because of DOJ’s silence on this issue, firearm dealers, manufacturers, and members of
the public, have, for years, been “permanently altering” LCMs according to make them “California
compliant.” In its package of materials submitted to the OAL, DOJ does not state (much less cite to
factual evidence showing) that this 17-year-old industry standard has in any way harmed public peace,
health, safety, or welfare. DOJ’s long-lasting silence and apparent support of these modifications
support the lack of emergency for the pending regulations.

B. The New Ban on the Possession of “Large-Capacity Magazine” Introduced by
Senate Bill 1446 and Proposition 63

Beginning on July 1, 2017, the possession of LCMs shall generally be illegal within
California.”® This is due to the passage of Senate Bill (“SB™) 1446 on July 1, 2016 and the people’s
decision to pass Proposition 63 on November 8, 2016.

It is important to note:
1. There are no appreciable differences between the texts of SB 1446 and Proposition 63.

2 Aside from expanding the restrictions on LCMs to include possession and making
minor changes to the exceptions to those restrictions, SB 1446 and Proposition 63 leave
current law relatively unchanged.

3 The restriction on the possession of LCMs for both SB 1446 and Proposition 63 goes
into effect on July 1, 2017.

SB 1446 generally prohibits the possession of LCMs in California, unless the possessor
qualifies for an exception (e.g., being a certain kind of museum or historical society).” Meanwhile,
Proposition 63 is an initiative measure that also bans the possession of LCMs in California. It just
eliminates some of the exceptions available under SB 1446 and presents a slightly different
punishment? — differences that have no bearing on how the possession ban itself is to be implemented
or enforced by DOJ’s proposed emergency regulations.

Significantly, both SB 1446 and Proposition 63 state that the new ban on LCM possession will
not take effect until July 1, 2017, which is a full year after the passage of SB 1446 and more than half a

2 Cal. Penal Code § 32310, subd. (b) (effective July 1, 2017). Certain local jurisdictions, such
as Los Angeles and Sunnyvale, already have restrictions on LCMs.

2 See generally Stats. 2016, c. 58 (S.B.1446).

2 For instance, Proposition 63 states in its Findings and Declaration section that “[n]o one
except trained law enforcement should be able to possess [LCMs].” (See generally 2016 Cal. Legis.
Serv. Prop. 63 (Proposition 63) (West).)
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year after the passage of Proposition 63.” Under both SB 1446 and Proposition 63, firearm owners
have until July 1, 2017 to (1) permanently alter or (2) dispose of their LCMs if the magazines are
affected by the new law.** A person can lawfully dispose of an LCM by any of the following means:

(1)  Remove the LCM from the state;

(2)  Sell the LCM to a licensed firearms dealer;

(3)  Destroy the LCM; or

(4)  Surrender the LCM to a law enforcement agency for destruction.”

Neither SB 1446 nor Proposition 63 changed any laws covering conversion kits. The changes in
the laws only relate to the possession of LCMs, not conversion kits.

C. The Content at Issue in DOJ’s Proposed Emergency Regulations
DOJ says that it is issuing emergency regulations in response to the new ban on LCM

possession implemented by SB 1446 and Proposition 63. In its most relevant parts, DOJ’s set of
proposed emergency regulations:

. Require firearm dealers to get a separate LCM Permit for each licensed location;?

. Require LCM Permit holders to keep records of the sales of LCMs and require this to be
done within 24 hours of any sale;*

. Expand the scope of violations constituting LCM Permit revocation;*

. Provide guidance stating that a lawful possessor/owner of an LCM may take it apart and
put it back together;”

2 See generally Cal. Penal Code § 32310, subd. (b) (effective July 1, 2017).
# See id.

¥

26 Cal. Code Regs., tit. 11, § 5480, subd.(d) (proposed).

1 See Cal. Code Regs., tit. 11, § 5483, subds. (b)-(f) (proposed).

2 See Cal. Code Regs., tit. 11, § 5484, subds. (b)-(e) (proposed).

¥ See Cal. Code Regs., tit. 11, § 5490 (proposed).
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. Clarify that an owner of an LCM may modify the magazine and clarify the ways the
LCM can be “permanently altered” for purposes of exempting it from the definition of
“LCM™ (i.e., DOJ “has determined the acceptable minimum level of permanence’™");

. State how magazine capacity for shotguns ought to be measured (i.e., either based on
shotgun shells that are 2.75 inches or the shotgun shell standard indicated on the
firearm);*

. Provide the circumstances under which magazines, each having a 10-round capacity or

less, would be deemed “LCMs” when they are attached to each other (e.g., with tape or
welded together);

. Designate certain shotguns to have LCMs if they are equipped with more than one
magazine tube that can hold (collectively) more than 10 shells, and can either (1) fire all
of the shells without the use of a magazine tube selector switch or (2) have a switch that
allows the user to utilize the shells from both tubes;** and

. Clarify what constitutes a conversion kit and that a person may disassemble his or her
lawfully-possessed LCM and reassemble it without violating Penal Code section
32311.°

I1. DOJ’S PROPOSED “EMERGENCY” REGULATIONS ARE NOT NECESSARY TO ADDRESS AN
EMERGENCY

DOJ cannot utilize the APA’s emergency rulemaking process. DOJ had, and still has, time to
act via the APA’s “standard” (i.e., non-emergency) rulemaking process, and it does not justify its
failure (or refusal) to abide by the APA’s “standard” rulemaking process. Simply put, there is no
emergency based on time frame. Further, there is also no emergency based on the level of harm that is
threatening public peace, health, safety, or welfare. It is significant that DOJ does not present any

evidence suggesting an emergency exists.

Not only is there no harm that needs to be addressed when it comes to the new ban on LCM
possession, but there is also no uncertainty that needs to be addressed. Accordingly, DOJ’s proposed
regulations do not address any unresolved issues arising from the new ban on LCM possession. In the

0 See Cal. Code Regs., tit. 11, § 5491, subds. (a)-(b)(2) (proposed).

' DOJ, Finding of Emergency (submitted with the proposed emergency regulations at issue),
page 2 (2016). '

32 Cal. Code Regs., tit. 11, § 5491, subd. (b)(3) (proposed).
3 Cal. Code Regs., tit. 11, § 5491, subd. (b)(4) (proposed).
3 Cal. Code Regs., tit. 11, § 5491, subd. (b)(5) (proposed).

3% Cal. Code Regs., tit. 11, § 5492 (proposed).
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end, it appears as if DOJ is yoking the new ban to its proposed regulations as a means to poach a
deadline, however artificial it may be, to further its attempt to circumvent the APA’s “standard”
rulemaking process.

A. The Law Governing the Shortened Notice/Comment Period for the APA’s
Emergency Rulemaking Process and the Requisite Finding of “Emergency”

f The Law re: Shortened Notice and Comment Period for Emergency
Regulations, Contrasted with the APA’s “Standard” Rulemaking Process

Emergency regulations are not subject to the regular notice and comment procedures set forth
in the APA. The emergency rulemaking process, rather, has specific requirements outlined in section
11346.1 of the Government Code. The section provides a brief notice period,* a short public comment
period,” and limited time for the OAL to approve or deny the emergency regulations based on an
adjudication of whether they are necessary to address an emergency.*® If approved by the OAL, the
emergency regulation will be effective upon filing with the Secretary of State and thrust upon the
unsuspecting public. Thus, DOJ’s “emergency” LCM regulations can become effective and fully
applicable to all Californians in just 17 days or so without any further notice.

In contrast, the “standard” APA rulemaking process requires the state agency to: give the public
a 45-day opportunity to comment on the proposed regulation (and hold a public hearing if any member
of the public requests one within 15 days prior to the close of that 45-day written comment period);
consider the public’s comments as it decides whether to amend its proposed regulations; (if it does
decide to make amendments,) make the amendments available for public comment for at least 15 or 45
days depending on the substantiality of the amendment; summarize and respond on the record to timely
public comments that are directed to it; and then submit a rule-making action to the OAL, which then
has 30 days to reach a decision on whether to approve or deny the proposed regulations.’

Based on simple arithmetic—and even providing additional buffer room for time spent on
consideration, research, and everyday delays—common sense dictates that the APA’s “standard”
rulemaking process can be completed in approximately 4 to 5 months, Moreover, a final regulation just
has to be filed between March 1 and May 31, 2017 to become effective on July 1, 2017.%

It bears repeating, then, that the laws covering LCMs have been around for /7 years (including
the “permanently altered” exception). And the restrictions for conversion kits were implemented in
2014. DOJ had ample time to implement regulations in a timely fashion, which would have allowed for

3 Cal. Govt. Code, § 11346.1, subd. (a)(2).
* Cal. Code Regs., tit. 1, § 55, subd. (b).
3 See Cal. Code Regs., tit. 1, § 56, subd. (a)(1).

¥ See Guide to Public Participation in the Regulatory Process, Office of Administrative Law,
http://www.oal.ca.gov/files/2016/10/How-2-Participate-102016.pdf (last visited Dec. 20, 2016).

4 See id. at page 18.

| 80 EasT OCEAN BOULEVARD * SUITE 200 * LONG BeEacH * CALIFORNIA ®* 90802
TEL: 562-2 | 6-4444 * Fax: 562-2 16-4445 * WWW.MICHELLAWYERS.COM

ER001924



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 161 of 214

Case 3:17-cv-01017-BEN-JLB Document 18 Filed 06/05/17 PagelD.1792 Page 158 of 161

December 28, 2016
Page 10 of 17

public comment and criticism as intended by the APA. As discussed below, DOJ cannot justify its
fabricated “emergency.”

Furthermore, the timing of its “emergency” regulations, over the holiday season, calls into
serious question DOJ’s motives and willingness to provide Californians ample notice or opportunity to
comply and/or comment on the pending laws.

2 The Law re: The Requisite Finding of Emergency for the APA’s Emergency
Rulemaking Process

Presumably because there is such a marked difference between the notice and comment periods
for the APA’s “standard” rulemaking process and that of its emergency rulemaking process, California
has safeguards in place to ensure that the emergency rulemaking process is not abused and only used
when it is truly needed. Hence, California only allows the APA’s emergency rulemaking process to be
used when “the adoption of a regulation . . . is necessary to address an emergency[.]”"

According to state law, “‘[e]Jmergency’ means a situation that calls for immediate action to
avoid serious harm to the public peace, health, safety, or general welfare.”** To establish a sufficient
“emergency,” DOJ “must . . . describ[e] specific facts supported by substantial evidence that
demonstrate the existence of an emergency and the need for immediate adoption of the proposed
regulation,” unless the situation is expressly deemed an emergency by statute.”

In addition, if the emergency existed and was known by the agency in sufficient time to
have been addressed through non-emergency regulations, the finding of emergency shall
include facts explaining the failure to address the situation through non-emergency
regulations. 4 finding of emergency based only upon expediency, convenience, best
interest, general public need, or speculation, is not adequate to demonstrate the
existence of an emergency.*

1 See Cal. Govt. Code, § 11346.1(b)(1).
# Cal. Govt. Code, § 11342.545.

B About the Emergency Rulemaking Process, Office of Administrative Law,
http://www.oal.ca.gov/regulations/emergency_regulations/emergency_regulation_process/ (last visited
Dec. 20, 2016) (citing Cal. Govt. Code, § 11346.1, subd. (b)(2)) (emphasis added).

# Id. (emphasis added).
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B. DOJ’s “Finding of Emergency” Does Not Sufficiently Demonstrate that the
Proposed Regulations Are Necessary to Address an Emergency and to Avoid
Serious Public Harm

L Assuming Arguendo that the Proposed Emergency Regulations Are Even
Needed to Implement/Enforce/Clarify the New Law, There Is No Emergency
Based on Time Frame

DOJ turns a blind eye on the fact that it has had sufficient time to address its claimed
“emergency” through non-emergency regulations. In the documents it submitted to the OAL, DOJ
willfully overlooks the facts that: (1) the new ban on LCM possession does not go into effect until July
1,2017, (2) DOJ knew as early as July 1, 2016 that a ban on LCM possession would occur starting on
July 1, 2017, and (3) therefore, DOJ has had ample time-and still has time-to issue the regulations it
thinks it needs by going through the “standard” APA rulemaking process.

DOJ cannot claim that it was waiting for the November 8, 2016 vote on Proposition 63 to act
because the Governor already signed the LCM restrictions in Proposition 63 into law on July 1, 2016
when he passed SB 1446. The differences between Proposition 63 and SB 1446 do not affect the
substance of DOJ’s proposed regulations (see Section 1.B above).*

What was DOJ doing since July 1, 2016 that prevented it from drafting its proposed
regulations—a mere five pages—until just a couple of days ago?

And, more importantly, what is preventing DOJ from proceeding via the APA’s “standard” rule
making process now, given the facts that the process can be completed in 4 months and DOJ has until
May 31, 2017 to file final regulations for a July 1, 2017 deadline?

DOJ failed to address these crucial concerns and, therefore, failed to show that an emergency
exists to justify the utilization of the APA’s emergency rulemaking process. Half-heartedly, DOJ
attempts to argue on page 1 of its Finding of Emergency that “[t]hese regulations need to be
established as soon as possible so [DOJ] has time to notify gun owners and gun owners have time to
make the necessary changes to comply with the ban.”*

The logic of this argument fails on many levels. For one, as shown in Section IL.B.3 below,
DOJ’s proposed emergency regulations are not needed to implement, clarify, or enforce the new law
banning the possession of LCMs (i.e., the only law that DOJ identified in its Finding of Emergency
that comes with a deadline). So there is no time pressure to notify gun owners about the proposed
regulations if DOJ is truly worried about ensuring people’s compliance with the new ban. And the

% DOJ states on page 1 of its Finding of Emergency that “the Legislature pre-amended
Proposition 63 with the passage of Senate Bill 1446 . . . The clarifying amendments take effect on
January 1, 2017.” This is not only confusingly worded, but it also gives the wrong impression that a
January 1, 2017 deadline somehow looms on the horizon for DOJ.

% DOJ, Finding of Emergency (submitted with the proposed emergency regulations at issue),
page 1 (2016).

| 80 EasT OceEAN BOULEVARD * SUITE 200 * LonG BeacH ®* CALIFORNIA * 90802
TEL: 562-2 | 6-4444 * FAX: 562-2 | 6-4445 * WWW.MICHELLAWYERS.COM

ER001926




Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 163 of 214

Case 3:17-cv-01017-BEN-JLB Document 18 Filed 06/05/17 PagelD.1794 Page 160 of 161

December 28, 2016
Page 12 of 17

proposed regulations relating to permit applications, record keeping, and revocation are certainly not
needed in an “emergency” capacity (and DOJ makes absolutely no attempt to connect them with any
deadline or temporal urgency).

Second, due to its longer periods for public comment, hearing, and feedback, the APA’s
“standard” rulemaking process gives Californians more notice of a proposed regulation than the APA’s
emergency rulemaking procedure. If DOJ is truly worried about lack of notice to gun owners and
giving them more time to comply with the law, DOJ should have proceeded via the APA’s “standard™
rulemaking process. At that point, Californians would have ample opportunity to review, understand,
and make suggestions to DOJ’s regulations, and, indeed, DOJ would have the ability to not only
correct errors and oversights in the current regulations, but also to make corrections so that the
regulations are more workable for the public.

As a result, DOJ altogether fails to show why there is a time crunch necessitating the finding of
an emergency and the issuance of emergency regulations.

2. Assuming Arguendo that an Emergency Exists and DOJ Has Run Out of
Time to Proceed via the APA’s “Standard” Rulemaking Process, DOJ Fails to
Justify Its Failure to Meet the Non-Emergency Deadlines

Because DOJ’s alleged “emergency” “existed and was known by [DOIJ] in sufficient time to

have been addressed through non-emergency regulations,” DOJ must meet its burden to justify its

“failure to address the situation through non-emergency regulations[.]**” DOJ has failed to do so.

Essentially, all DOJ does is state in its Explanation of Failure to Adopt Nonemergency
Regulations that it:

is unable to develop regulations in the standard manner because of the
short timeframes [sic] provided in the legislation. The legislation was
signed into law on July 1, 2016, and the ban commences on July 1,
2017.%

It is not sufficient to state the (comfortable) length of time one has to act and then dismiss it
with a short, unqualified, and incorrect statement that the length of time to enact non-emergency
regulations is too short. As explained above in Section IL.B.1, the time frame given to DOJ was not too
short, Actually, DOJ could propose, hold public comment, modify, and submit for final approval a
number of regulations back-to-back during this timeframe. DOJ does not seem to have any countering
explanation as to why a year is too short.

47 Id at page 2.

% Id. at page 1.
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3. DO.J’s Proposed Regulations Are Not Necessary tfo
Implement/Enforce/Clarify the New “Large-Capacity Magazine” Possession
Ban

In its Finding of Emergency, DOJ disingenuously states that its proposed emergency
regulations are

necessary to provide guidance to California’s gun owners so that by July
1, 2017, they will be in compliance with the law. The proposed
regulations provide options for disposal of large-capacity magazines, as
well as instructions for reducing the capacity of a large-capacity
magazine[.]*

Any reasonable person reading the texts of SB 1446 and Proposition 63, and who understands
just the general contours of California’s LCM laws during the last 17 years and conversion kit laws
over the last three, would know that DOJ’s assertion rings false.

A reasonable review of the texts reveals that neither SB 1446 nor Proposition 63 introduce any
new legal requirements necessitating new, clarifying regulations on how an LCM Permit holder should
keep records, how “permanent alteration” should be defined, how magazine capacity for shotguns
ought to be measured, how magazines attached to one another can be LCMs, how dual-tube shotguns
can be LCMs, etc.

The issues addressed by DOJ’s proposed emergency regulations arose long before California
even contemplated SB 1446 and Proposition 63, and have been on the horizon for quite some time.
Accordingly, Californians have asked DOJ numerous times to address these issues. DOJ has generally
refused to do so. As a result of years of silence from DOJ, firearm manufacturers, dealers, and owners
created their own compliance mechanisms independent of DOJ. All these years, DOJ failed to provide
guidance, comment, and even challenges to these mechanisms.

So why do these issues only now need to be addressed over the holiday season? What possible
part of SB 1446 and Proposition 63 changes the status quo and/or landscape of LCM law in a way to
make the regulations so necessary? Why didn’t DOJ identify such a provision or explain how the status
quo was changed in the materials it submitted to the OAL?

DOJ’s meaningful silence on this matter and the statutory language itself show that the
proposed emergency regulations are not needed to implement, enforce, and/or clarify the new ban on
LCM possession. Unlike the case with the new “assault weapon” laws taking effect on January 1,
2017, there is no indication that California gun owners cannot comply with the new laws banning
LCM possession in the absence of DOJ’s regulations. There is no need for DOJ to be so paternalistic
or officious when it comes to grown-up gun owners, saying that the regulations are necessary for
compliance.

¥ Id at page 5 (emphasis added).

50 Cal. Penal Code §§ 30515, 30680, 30900 (effective January 1, 2017).
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Defendant Attorney General Xavier Becerra submits this Answer in response
to Plaintiffs’ Complaint. The Attorney General answers, in paragraphs that
correspond to the Complaint’s paragraphs, as follows:

1. To the extent that the allegations contained in paragraph 1 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. With
respect to the remainder of the allegations in paragraph 1, the Attorney General
lacks sufficient knowledge or information to form a belief as to the truth of the
allegations, and on that basis denies the allegations of paragraph 1. Except as
specifically admitted, the Attorney General denies the allegations of paragraph 1.

2. To the extent that the allegations contained in paragraph 2 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.
The Attorney General further admits that large-capacity magazines, as defined by
California law, see Cal. Penal Code § 16740, are a threat to public safety. The
Attorney General denies the remainder of the allegations in paragraph 2. Except as
specifically admitted, the Attorney General denies the allegations of paragraph 2.

3. To the extent that the allegations contained in paragraph 3 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.
The Attorney General further admits that each judicial opinion referenced in
paragraph 3 speaks for itself. The Attorney General denies the remainder of the
allegations in paragraph 3. Except as specifically admitted, the Attorney General
denies the allegations of paragraph 3.

4. To the extent that the allegations contained in paragraph 4 are legal
conclusions, no answer is required. To the extent they may be deemed allegations
of fact, the Attorney General denies the allegations of paragraph 4.

5. To the extent that the allegations contained in paragraph 5 are Plaintiffs’

characterization of their case and conclusions of law, no answer is required. To the
2
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extent they may be deemed allegations of fact, the Attorney General denies the
allegations of paragraph 5.

6. Paragraph 6 sets forth a description of the relief sought by Plaintiffs. The
Attorney General denies that Plaintiffs are entitled to such relief. The Attorney
General denies the remaining allegations of paragraph 6.

7. The Attorney General admits that this Court has jurisdiction. The
Attorney General denies the remaining allegations of paragraph 7.

8. The Attorney General admits that Plaintiffs seek declaratory and
injunctive relief, as well as attorneys’ fees. The Attorney General further admits
that each statute referenced in paragraph 8 speaks for itself. Except as specifically
admitted, the Attorney General denies the allegations of paragraph 8.

9. The Attorney General admits the allegations of paragraph 9.

10. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 10, and on that basis denies
the allegations of paragraph 10.

11. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 11, and on that basis denies
the allegations of paragraph 11.

12. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 12, and on that basis denies
the allegations of paragraph 12.

13. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 13, and on that basis denies
the allegations of paragraph 13.

14. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 14, and on that basis denies

the allegations of paragraph 14.
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15. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 15, and on that basis denies
the allegations of paragraph 15.

16. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 16, and on that basis denies
the allegations of paragraph 16.

17. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 17, and on that basis denies
the allegations of paragraph 17.

18. To the extent that the allegations contained in paragraph 18 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. To the
extent that they are allegations of fact, the Attorney General lacks sufficient
knowledge or information to form a belief as to the truth of the allegations in
paragraph 18, and on that basis denies the allegations of paragraph 18.

19. To the extent that the allegations contained in paragraph 19 are legal
conclusions, no answer is required. The Attorney General admits that he is the
Attorney General of California and the chief law officer of the State. The Attorney
General admits that article V, section 13 of the California Constitution speaks for
itself. Except as specifically admitted, the Attorney General denies the allegations
of paragraph 19.

20. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 20, and on that basis denies
the allegations of paragraph 20.

21. The Attorney General admits that he is the chief law officer of the State,
and as such, is charged with upholding and enforcing the laws of the State. The
Attorney General denies the remaining allegations of paragraph 21.

22. The Attorney General denies the allegations of paragraph 22.

4
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23. To the extent that the allegations contained in paragraph 23 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that the Second Amendment speaks for itself. Except as
specifically admitted, the Attorney General denies the allegations of paragraph 23.

24. To the extent that the allegations contained in paragraph 24 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that each judicial opinion referenced in paragraph 24
speaks for itself. Except as specifically admitted, the Attorney General denies the
allegations of paragraph 24.

25. To the extent that the allegations contained in paragraph 25 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required.
Attorney General admits that each judicial opinion referenced in paragraph 25
speaks for itself. Except as specifically admitted, the Attorney General denies the
allegations of paragraph 25.

26. To the extent that the allegations contained in paragraph 26 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required.
Attorney General admits that each constitutional provision and judicial opinion
referenced in paragraph 26 speaks for itself. Except as specifically admitted, the
Attorney General denies the allegations of paragraph 26.

27. To the extent that the allegations contained in paragraph 27 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that the Takings Clause of the Fifth Amendment speaks
for itself. Except as specifically admitted, the Attorney General denies the
allegations of paragraph 27.

28. To the extent that the allegations contained in paragraph 28 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The

Attorney General admits that the judicial opinion referenced in paragraph 28 speaks
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1 | foritself. Except as specifically admitted, the Attorney General denies the

2 || allegations of paragraph 28.

3 29. To the extent that the allegations contained in paragraph 29 are Plaintiffs’

4 | characterization of their case and conclusions of law, no answer is required.

5 | Attorney General admits that each judicial opinion referenced in paragraph 29

6 | speaks for itself. Except as specifically admitted, the Attorney General denies the

7 | allegations of paragraph 29.

8 30. To the extent that the allegations contained in paragraph 30 are Plaintiffs’

9 | characterization of their case and conclusions of law, no answer is required. The
10 | Attorney General admits that the judicial opinion referenced in paragraph 30 speaks
11 | for itself. Except as specifically admitted, the Attorney General denies the
12 | allegations of paragraph 30.
13 31. To the extent that the allegations contained in paragraph 31 are Plaintiffs’
14 | characterization of their case and conclusions of law, no answer is required. The
15 | Attorney General admits that the Due Process Clause of the Fourteenth Amendment
16 | speaks for itself. Except as specifically admitted, the Attorney General denies the
17 | allegations of paragraph 31.
18 32. To the extent that the allegations contained in paragraph 32 are Plaintiffs’
19 | characterization of their case and conclusions of law, no answer is required.
20 | Attorney General admits that each judicial opinion referenced in paragraph 32
21 | speaks for itself. Except as specifically admitted, the Attorney General denies the
22 | allegations of paragraph 32.
23 33. To the extent that the allegations contained in paragraph 33 are Plaintiffs’
24 | characterization of their case and conclusions of law, no answer is required.
25 | Attorney General admits that each judicial opinion referenced in paragraph 33
26 | speaks for itself. Except as specifically admitted, the Attorney General denies the
27 | allegations of paragraph 33.
28
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1 34. To the extent that the allegations contained in paragraph 34 are Plaintiffs’

2 | characterization of their case and conclusions of law, no answer is required. The

3 | Attorney General admits that the judicial opinion referenced in paragraph 34 speaks

4 | foritself. Except as specifically admitted, the Attorney General denies the

5 | allegations of paragraph 34.

6 35. The Attorney General admits that a magazine is a container that holds

7 | and feeds rounds of ammunition to a firearm. Except as specifically admitted, the

8 | Attorney General denies the allegations of paragraph 35.

9 36. The Attorney General admits that magazines may be fixed or detachable.
10 | The Attorney General lacks sufficient knowledge or information to form a belief as
11 | to the truth of the remainder of the allegations in paragraph 36, and on that basis
12 | denies the allegations of paragraph 36. Except as specifically admitted, the
13 | Attorney General denies the allegations of paragraph 36.

14 37. The Attorney General lacks sufficient knowledge or information to form
15 | a belief as to the truth of the allegations in paragraph 37, and on that basis denies
16 | the allegations of paragraph 37.

17 38. The Attorney General lacks sufficient knowledge or information to form
18 | a belief as to the truth of the allegations in paragraph 38, and on that basis denies
19 | the allegations of paragraph 38.

20 39. The Attorney General lacks sufficient knowledge or information to form
21 | abelief as to the truth of the allegations in paragraph 39, and on that basis denies
22 | the allegations of paragraph 39.

23 40. The Attorney General lacks sufficient knowledge or information to form
24 | abelief as to the truth of the allegations in paragraph 40, and on that basis denies
25 | the allegations of paragraph 40.

26 41. The Attorney General lacks sufficient knowledge or information to form
27 | abelief as to the truth of the allegations in paragraph 41, and on that basis denies
28 | the allegations of paragraph 41.
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42. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 42, and on that basis denies
the allegations of paragraph 42.

43. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 43, and on that basis denies
the allegations of paragraph 43.

44. The Attorney General lacks sufficient knowledge or information to form
a belief as to the truth of the allegations in paragraph 44, and on that basis denies
the allegations of paragraph 44.

45. The Attorney General admits that California law speaks for itself. The
Attorney General lacks sufficient knowledge or information to form a belief as to
the truth of the remainder of the allegations in paragraph 45, and on that basis
denies the allegations of paragraph 45. Except as specifically admitted, the
Attorney General denies the allegations of paragraph 45.

46. To the extent that the allegations contained in paragraph 46 are legal
conclusions, no answer is required. The Attorney General admits that a number of
jurisdictions have laws prohibiting large-capacity magazines. The Attorney
General admits that each statute referenced in paragraph 46 and footnote 7 speaks
for itself. Except as specifically admitted, the Attorney General denies the
allegations of paragraph 46.

47. To the extent that the allegations contained in paragraph 47 are Plaintiffs’
characterization of their case, no answer is required. The Attorney General lacks
sufficient knowledge or information to form a belief as to the truth of the
allegations in paragraph 47, and on that basis denies the allegations of paragraph
47.

48. The Attorney General admits that Senate Bill 23, Senate Bill 1080, and
California Penal Code sections 16740 and 32310 speak for themselves. Except as

specifically admitted, the Attorney General denies the allegations of paragraph 48.
8
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49. The Attorney General admits that Senate Bill 23 speaks for itself. Except
as specifically admitted, the Attorney General denies the allegations of paragraph
49,

50. The Attorney General admits that in July 2016, the California Legislature
passed and the Governor signed Senate Bill 1446 into law. The Attorney General
further admits that in November 2016, California voters approved Proposition 63.
The Attorney General admits that Senate Bill 1446, Proposition 63, and California
Penal Code section 32310 speak for themselves. Except as specifically admitted,
the Attorney General denies the allegations of paragraph 50.

51. The Attorney General admits that California Penal Code section 32310
speaks for itself. Except as specifically admitted, the Attorney General denies the
allegations of paragraph 51.

52. The Attorney General admits that California Penal Code section 32310
speaks for itself. Except as specifically admitted, the Attorney General denies the
allegations of paragraph 52.

53. The Attorney General admits that each section of the California Penal
referenced in paragraph 53 speaks for itself. Except as specifically admitted, the
Attorney General denies the allegations of paragraph 53.

54. To the extent that the allegations contained in paragraph 54 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.
The Attorney General further admits that each judicial opinion referenced in
paragraph 54 speaks for itself. The Attorney General denies the remainder of the
allegations in paragraph 54. Except as specifically admitted, the Attorney General
denies the allegations of paragraph 54.

55. To the extent that the allegations contained in paragraph 55 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The

Attorney General denies the allegations of paragraph 55.
9
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56. To the extent that the allegations contained in paragraph 56 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.
The Attorney General denies the remainder of the allegations in paragraph 56.
Except as specifically admitted, the Attorney General denies the allegations of
paragraph 56.

57. To the extent that the allegations contained in paragraph 57 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General denies the allegations of paragraph 57.

58. To the extent that the allegations contained in paragraph 58 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General denies the allegations of paragraph 58.

59. To the extent that the allegations contained in paragraph 59 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that the Due Process Clause of the Fourteenth Amendment
speaks for itself. The Attorney General further admits that each judicial opinion
referenced in paragraph 59 speaks for itself. Except as specifically admitted, the
Attorney General denies the allegations of paragraph 59.

60. To the extent that the allegations contained in paragraph 60 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General denies the allegations of paragraph 60.

61. To the extent that the allegations contained in paragraph 61 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General denies the allegations of paragraph 61.

62. To the extent that the allegations contained in paragraph 62 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The

Attorney General denies the allegations of paragraph 62.
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63. To the extent that the allegations contained in paragraph 63 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General denies the allegations of paragraph 63.

64. The Attorney General incorporates and reasserts each and every response
contained in the foregoing paragraphs of this Answer, as though fully set forth
herein.

65. To the extent that the allegations contained in paragraph 65 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.
The Attorney General denies the remainder of the allegations in paragraph 65.
Except as specifically admitted, the Attorney General denies the allegations of
paragraph 65.

66. The Attorney General denies the allegations of paragraph 66.

67. The Attorney General denies the allegations of paragraph 67.

68. To the extent that the allegations contained in paragraph 68 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.
The Attorney General denies the remainder of the allegations in paragraph 68.
Except as specifically admitted, the Attorney General denies the allegations of
paragraph 68.

69. The Attorney General denies the allegations of paragraph 69.

70. The Attorney General incorporates and reasserts each and every response
contained in the foregoing paragraphs of this Answer, as though fully set forth
herein.

71. To the extent that the allegations contained in paragraph 71 are Plaintiffs’
characterization of their case and conclusions of law, no answer is required. The
Attorney General admits that California Penal Code section 32310 speaks for itself.

The Attorney General denies the remainder of the allegations in paragraph 71.
11
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1 | Except as specifically admitted, the Attorney General denies the allegations of

2 || paragraph 71.

3 72. The Attorney General denies the allegations of paragraph 72.

4 73. The Attorney General denies the allegations of paragraph 73.

5 74. The Attorney General incorporates and reasserts each and every response

6 | contained in the foregoing paragraphs of this Answer, as though fully set forth

7 | herein.

8 75. The Attorney General admits that the Dupe Process Clause and each

9 | judicial opinion referenced in paragraph 75 speaks for itself. The Attorney General
10 | denies the remainder of the allegations in paragraph 75. Except as specifically
11 | admitted, the Attorney General denies the allegations of paragraph 75.
12 76. The Attorney General denies the allegations of paragraph 76.
13 The Attorney General denies that Plaintiffs are entitled to the relief set forth in
14 | the Prayer for Relief immediately following paragraph 76, or to any relief
15 | whatsoever. To the extent that the Prayer for Relief states any allegations, the
16 | Attorney General denies them.
17 FIRST AFFIRMATIVE DEFENSE
18 The Complaint, and the claims for relief alleged therein, fails to state facts
19 | sufficient to constitute a cause of action.
20 SECOND AFFIRMATIVE DEFENSE
21 Plaintiff’s claims in this action are barred in that they do not have standing to
22 | bring them.
23 THIRD AFFIRMATIVE DEFENSE
24 The Complaint, and each cause of action therein, is improper as Plaintiffs have
25 | an adequate remedy at law.
26 FOURTH AFFIRMATIVE DEFENSE
27 The Complaint, and every cause of action therein, is barred by the equitable
28 | doctrines of estoppel, laches, unclean hands, and/or waiver.
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FIFTH AFFIRMATIVE DEFENSE

To the extent that the Attorney General has undertaken any conduct with

regard to the subjects and events underlying Plaintiffs’ Complaint, such conduct

was, at all times material thereto, undertaken in good faith and in reasonable

reliance on existing law.

SIXTH AFFIRMATIVE DEFENSE

The Attorney General has not knowingly or intentionally waived any

applicable affirmative defense. The Attorney General reserves the right to assert

and rely upon other such defenses as may become available or apparent during

discovery proceedings or as may be raised or asserted by others in this case, and to

amend the Answer and/or affirmative defenses accordingly. The Attorney General

further reserves the right to amend the Answer to delete affirmative defenses that he

determines are not applicable after subsequent discovery.

WHEREFORE, Defendant prays that:

1.  Plaintiffs take nothing by reason of the Complaint;

2. Judgment be entered in favor of Defendant;

3.  Defendant be awarded costs incurred in defending this action; and

4.  Defendant be awarded such further relief that the Court may deem just
and proper.
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Dated: June 12, 2017
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Respectfully submitted,

XAVIER BECERRA L
Attorney General of California
TAMAR PACHTER

Supervising Deputy Attorney General
NELSON R. RICHARDS

ANTHONY P. O’BRIEN

Deputy Attorneys General

/sl Alexandra Robert Gordon
ALEXANDRA ROBERT GORDON
Deputy Attorney General
Attorneys for Defendant
Attorney General Xavier Becerra
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Plaintiffs Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio,
Christopher Waddell, and California Rifle & Pistol Association, Incorporated, through
their counsel, bring this action against Defendant Attorney General Xavier Becerra, in his
official capacity, and make the following allegations.

INTRODUCTION

I. Millions of law-abiding Americans own firearms equipped with magazines
capable of holding more than ten rounds of ammunition.! There is nothing unusual or
novel about this technology. Indeed, many of the nation’s best-selling handguns and rifles
come standard with magazines that can hold more than ten rounds, and firearms
equipped with such magazines are safely possessed by law-abiding citizens in the vast
majority of states. The reason for the popularity of these magazines is straightforward: In
a confrontation with a violent attacker, having enough ammunition can be the difference
between life and death.

2. Although magazines capable of holding more than ten rounds have existed and
been in common use for more than a century, California banned their manufacture, sale,
import, or transfer effective January 1, 2000. In the state’s view, these standard-issue
magazines are actually “large-capacity magazines” that threaten public safety.? Last year,
the state took the additional and extreme step of banning the mere possession of
magazines over ten rounds. Under the revised law, California Penal Code section 32310
(“‘Section 32310”), owners of such magazines who want to keep the property they

lawfully acquired and have used only for lawful purposes may no longer continue to do

' A firearm “magazine” is a device that holds ammunition cartridges or shells, and
galong with other parts of the ﬁrearm) it feeds the ammunition into the chamber for ﬁrmg.
porting Arms & Ammunition Mfrs.” Inst. (SAAMI), Glossary Results—M (2009),
http://saami.org/glossary/display.cfm?letter=M.

2 Defined as “any ammunition feeding device with the capacity to accept more
than 10 rounds,” but not including a feeding device that has been permanently altered so
that it cannot accommodate more than 10 rounds, a .22 caliber tube ammunition feedin
c§1e1\16ic7:2,00r a tubular magazine that is contained in a lever-action firearm. Cal. Penal Code

2
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SO.

3. Section 32310 violates multiple constitutional provisions. First, it
impermissibly burdens Plaintiffs” Second Amendment rights. The Second Amendment
protects the right to keep and bear arms “typically possessed by law-abiding citizens for
lawful purposes,” District of Columbia v. Heller, 554 U.S. 570, 624-25 (2008), including
the ammunition and magazines necessary to make them effective, see Jackson v. City and
County of San Francisco, 746 F.3d 953, 967-68 (9th Cir. 2014); Fyock v. Sunnyvale, 779
F.3d 991, 998 (9th Cir. 2015). Because the magazines California has prohibited are “in
common use . . . for lawful purposes like self-defense,” the prohibition “cannot stand.”
Heller, 554 U.S. at 624, 636.

4. Section 32310 also violates the Takings Clause. By banning possession—in
addition to sales and use—of magazines that were lawfully acquired and are presently
lawfully possessed, Section 32310 constitutes a physical appropriation of property
without just compensation that is per se unconstitutional. See Horne v. Dep’t of Agric., --
U.S. --, 135 S. Ct. 2419, 2427 (2015).

5. Finally, Section 32310 violates the Due Process Clause. Banning magazines
over ten rounds is no more likely to reduce criminal abuse of guns than banning high
horsepower engines is likely to reduce criminal abuse of automobiles. To the contrary,
the only thing the ban ensures is that a criminal unlawfully carrying a firearm with a
magazine over ten rounds will have a (potentially devastating) advantage over his law-
abiding victim. And Section 32310 raises particularly acute due process concerns because
it criminalizes the continued possession of magazines that were lawful when acquired.
See Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 541 (2005); id. at 548-49 (Kennedy, J.,
concurring).

6. Desiring to acquire, possess, use, and/or transfer these constitutionally protected
firearm magazines for lawful purposes including self-defense, but justifiably fearing
prosecution if they do, Plaintiffs respectfully request that this Court: (1) declare that

California Penal Code section 32310 infringes Plaintiffs’ constitutional rights; and (2)
3
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permanently enjoin Defendants from enforcing section 32310 to the extent it prevents
law-abiding Californians, like Plaintiffs, from acquiring, possessing, using, or
transferring constitutionally protected arms.

JURISDICTION AND VENUE

7. The Court has original jurisdiction of this civil action under 28 U.S.C. § 1331,
because the action arises under the Constitution and laws of the United States, thus
raising federal questions. The Court also has jurisdiction under 28 U.S.C. § 1343(a)(3)
and 42 U.S.C. § 1983 since this action seeks to redress the deprivation, under color of the
laws, statutes, ordinances, regulations, customs and usages of the State of California and
political subdivisions thereof, of rights, privileges or immunities secured by the United
States Constitution and by Acts of Congress.

8. Plaintiffs’ claims for declaratory and injunctive relief are authorized by 28
U.S.C. §§ 2201 and 2202, respectively, and their claim for attorneys’ fees is authorized
by 42 U.S.C. § 1988.

0. Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2), because a
substantial part of the events or omissions giving rise to Plaintiffs’ claims occurred in this
district.

PARTIES
[Plaintiffs]

10.  Plaintiff Virginia Duncan is a resident of San Diego County, California, and a
law-abiding citizen of the United States. Plaintiff Duncan does not currently own a
magazine prohibited by Section 32310, but she seeks to acquire such a magazine to keep
in her home for self-defense and other lawful purposes. But for California’s restrictions
on magazines over ten rounds and her reasonable fear of criminal prosecution for
violating them, Plaintiff Duncan would immediately acquire and continuously possess a
magazine over ten rounds within California for lawful purposes, including in-home self-
defense.

11.  Plaintiff David Marguglio is a resident of San Diego County, California, and a
4
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law-abiding citizen of the United States. Plaintiff Marguglio does not currently own a
magazine prohibited by Section 32310, but he seeks to acquire such a magazine to keep
in his home for self-defense and other lawful purposes. But for California’s restrictions
on magazines over ten rounds and his reasonable fear of criminal prosecution for
violating them, Plaintiff Marguglio would immediately acquire and continuously possess
a magazine over ten rounds within California for lawful purposes, including in-home
self-defense.

12.  Plaintiff Christopher Waddell is a resident of San Diego County, California, and
a law-abiding citizen of the United States. Plaintiff Waddell does not currently own a
magazine prohibited by Section 32310, but he seeks to acquire such a magazine to keep
in his home for self-defense and other lawful purposes. But for California’s restrictions
on magazines over ten rounds and his reasonable fear of criminal prosecution for
violating them, Plaintiff Waddell would immediately acquire and continuously possess a
magazine over ten rounds and a firearm capable of accepting such a magazine within
California for lawful purposes, including in-home self-defense.

13.  Plaintiff Richard Lewis is a resident of San Diego County, California, a law-
abiding citizen of the United States, and an honorably discharged 22-year veteran of the
United States Marine Corps. Plaintiff Lewis currently owns magazines capable of holding
more than 10 rounds, items that he has lawfully possessed for over 20 years. He is not
exempt from California laws barring the acquisition, possession, and/or transfer of
magazines over ten rounds. Plaintiff Lewis seeks to continue possessing his lawfully
owned property, acquire additional magazines capable of holding more than 10 rounds,
and devise or transfer his lawfully owned property to his offspring. But for California’s
restrictions on magazines over ten rounds and his reasonable fear of criminal prosecution
for violating them, Plaintiff Lewis would continue to possess his lawfully owned
magazines over ten rounds, immediately acquire additional such magazines, and devise
or transfer them to his offspring.

14.  Plaintiff Patrick Lovette is a resident of San Diego County, California, a law-
5
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abiding citizen of the United States, and an honorably retired 22-year veteran of the
United States Navy. He intends to relocate to Arizona in August 2017. Plaintiff Lovette
currently owns magazines capable of holding more than 10 rounds, items that he has
lawfully possessed for over 20 years. He is not exempt from California laws barring the
acquisition, possession, and/or transfer of magazines over ten rounds. Plaintiff Lovette
seeks to continue to possess his lawfully owned property, acquire additional magazines
over 10 rounds, and devise or transfer his lawfully owned property to his offspring. Once
he relocates to Arizona, Mr. Lovette also intends to visit California with his firearm and a
magazine over ten rounds for self-defense. But for California’s restrictions on magazines
over ten rounds and his reasonable fear of criminal prosecution for violating them,
Plaintiff Lovette would continue to possess his lawfully owned magazines over ten
rounds, immediately acquire additional such magazines, travel between California and
Arizona with those magazines, and devise or transfer them to his offspring.

15. Each of the individual Plaintiffs identified above seeks to keep, acquire,
possess, and/or transfer magazines capable of holding more than 10 rounds for lawful
purposes, including in-home self-defense, as is their right under the Second Amendment
to the United States Constitution. Each of the individual Plaintiffs identified above is
eligible under the laws of the United States and of the State of California to receive and
possess firearms.

16.  Plaintiff California Rifle & Pistol Association, Incorporated (“CRPA”), is a
nonprofit membership and donor-support organization qualified as tax-exempt under 26
U.S.C. § 501(c)(4) with its headquarters in the City of Fullerton, in Orange County,
California. Founded in 1875, CRPA seeks to defend the civil rights of all law-abiding
individuals, including the fundamental right to acquire and possess commonly owned
firearm magazines.

17.  CRPA regularly provides guidance to California gun owners regarding their
legal rights and responsibilities. In addition, CRPA is dedicated to promoting the

shooting sports and providing education, training, and organized competition for adult
6
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and junior shooters. CRPA members include law enforcement officers, prosecutors,
professionals, firearm experts, and the public.

18.  In this suit, CRPA represents the interests of the tens of thousands of its
members who reside in the state of California, including in San Diego County, and who
are too numerous to conveniently bring this action individually. Specifically, CRPA
represents the interests of those who are affected by California’s restriction on magazines
capable of holding more than 10 rounds. In addition to their standing as citizens and
taxpayers, those members’ interest includes their wish to exercise their constitutionally
protected right to keep and bear arms without being subjected to criminal prosecution,
and to continue to lawfully possess property that they lawfully obtained. But for
California’s restrictions on magazines over ten rounds and their reasonable fear of
prosecution for violating them, CRPA members would seek to acquire, keep, possess
and/or transfer such magazines for in-home self-defense and other lawful purposes.

[Defendants]

19. Defendant Xavier Becerra is the Attorney General of California. He is the chief
law enforcement officer of California. Defendant Becerra is charged by Article V,
Section 13 of the California Constitution with the duty to see that the laws of California
are uniformly and adequately enforced. Defendant Becerra also has direct supervision
over every district attorney and sheriff in all matters pertaining to the duties of their
respective officers. Defendant Becerra’s duties also include informing the public, local
prosecutors, and law enforcement regarding the meaning of the laws of California,
including restrictions on certain magazines classified as “large-capacity magazines.” He
1s sued in his official capacity.

20.  The true names or capacities—whether individual, corporate, associate, or
otherwise—of the Defendants named herein as Does 1-10, are presently unknown to
Plaintiffs, and are therefore sued by these fictitious names. Plaintiffs pray for leave to
amend this Complaint to show the true names or capacities of these Defendants if and

when they have been determined.
7
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21. Defendants Becerra and Does 1-10 are responsible for formulating, executing,
and administering California’s restrictions on magazines capable of holding more than 10
rounds at issue in this lawsuit, and they are in fact presently enforcing them.

22.  Defendants enforce California restrictions on magazines capable of holding
more than 10 rounds against Plaintiffs and other California citizens under color of state
law within the meaning of 42 U.S.C. § 1983.

GENERAL ALLEGATIONS
[Right to Keep and Bear Arms]

23.  The Second Amendment to the United States Constitution declares that “the
right of the people to keep and bear arms shall not be infringed.” U.S. CONST. amend. I1.

24.  The United States Supreme Court has concluded that “[s]elf-defense is a basic
right, recognized by many legal systems from ancient times to the present day, and . . .
individual self-defense is ‘the central component’ of the Second Amendment right.”
McDonald v. City of Chicago, 561 U.S. 742, 767 (2010) (quoting Heller, 554 U.S. at
628). The Court has held that “a prohibition of an entire class of ‘arms’ that is
overwhelmingly chosen by American society” is unconstitutional, especially when that
prohibition extends “to the home, where the need for defense of self, family, and property
1s most acute.” Heller, 554 U.S. at 628.

25.  The “arms” protected by the Second Amendment are those “typically possessed
by law-abiding citizens for lawful purposes” today. See, e.g., id. at 624-25; see also
Caetano v. Massachusetts, -- U.S. --, 136 S. Ct. 1027, 1027-28 (2016). The Second
Amendment’s protection also includes the ammunition and magazines necessary to
meaningfully keep and bear arms for self-defense. See Jackson, 746 F.3d at 967-68;
Fyock, 779 F.3d at 998. As such, the Second Amendment protects magazines and the
firearms equipped with them that are in common use for lawful purposes.

26. The Supreme Court has also held that the Second Amendment right to keep and
bear arms is incorporated into the Due Process Clause of the Fourteenth Amendment and

may not be infringed by state and local governments. McDonald, 561 U.S. at 750.
8
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[Takings Clause]

27.  The Takings Clause of the Fifth Amendment provides “nor shall private
property be taken for public use, without just compensation.” U.S. Const. amend. V. The
Takings Clause applies against the states through the Fourteenth Amendment. See Lingle,
544 U.S. at 536.

28.  The Takings Clause protects against two kinds of governmental takings: “a
restriction on the use of property,” which is known as a “regulatory taking,” and a direct
“physical appropriation” of “an interest in property.” Horne, 135 S. Ct. at 2425, 2427.

29.  “When the government physically takes possession of an interest in property for
some public purpose, it has a categorical duty to compensate the former owner.” Tahoe-
Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 322 (2002).
That rule applies to takings of both real and personal property. See Horne, 135 S. Ct. at
2427.

30. A regulation that “goes too far”—for example, by depriving a property owner
of economically beneficial use or otherwise “interfer[ing] with legitimate property
interests”—also requires just compensation. Lingle, 544 U.S. at 537-39.

[Due Process Clause]

31.  The Due Process Clause of the Fourteenth Amendment provides that “No state
shall ... deprive any person of life, liberty, or property, without due process of law.” U.S.
Const. amend. XIV.

32.  “The touchstone of due process is protection of the individual against arbitrary
action of government.” Wolff v. McDonnell, 418 U.S. 539, 558 (1974); see also, Cty. of
Sacramento v. Lewis, 523 U.S. 833, 845 (1998) (collecting cases). Thus, a statute that
deprives an individual of life, liberty, or property without furthering “any legitimate
governmental objective” violates the Due Process Clause. Lingle, 544 U.S. at 542.

33.  Legislation that changes the law retroactively—making conduct that was legal
when undertaken illegal—is especially likely to run afoul of the Due Process Clause. See

Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 16-17 (1976); E. Enterprs. v. Apfel, 524
9
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U.S. 498, 547-550 (1998) (Kennedy, J., concurring in part and dissenting in part). “If
retroactive laws change the legal consequences of transactions long closed, the change
can destroy the reasonable certainty and security which are the very objects of property
ownership. Consequently, due process protection for property must be understood to
incorporate our settled tradition against retroactive laws of great severity.” E. Enterprs.,
524 U.S. at 548-49.

34. A law that deprives an owner of private property without a permissible
justification violates the Due Process Clause regardless of whether it also violates the
Takings Clause. See Lingle, 544 U.S. at 541-42; id. at 548-49 (Kennedy, J., concurring).

[The Restricted Items and Their Uses]

35. A firearm magazine is a device that stores ammunition, and it is a critical part
of delivering a loaded cartridge to the firing chamber of a rifle, pistol, or shotgun for
discharge of a projectile (bullet or shot).

36. Magazines can be either fixed to (“integral”) or detachable from a firearm.
Removal of fixed magazines requires disassembly of the firearm. Once a fixed magazine
1s removed from a firearm, the firearm lacks a structure to store ammunition, rendering
the firearm unable to accept ammunition for firing, unless manually loaded into the
chamber one round at a time after each discharge.

37.  On the other hand, detachable magazines are designed to be routinely removed
from and reinserted into a firearm.> Removal generally requires a shooter to use a finger
on the shooter’s dominant hand to press a button or push a lever that releases the
magazine from the cavity into which it is inserted to feed ammunition into the firearm’s

chamber for firing. Once a detachable magazine is removed, the firearm is unable to

3 “Detachable magazine” means, in relevant part, “any ammunition feeding device
that can be removed readily from the firearm with neither disassembly of the firearm
action nor use of a tool being required.” Cal. Code ReI%s. tit. 11, § 5469(a). They
generally consist of four parts—a follower, a spring, the magazine-body, and a floor
plate—but can vary between three and five parts. See Ex. A (image of a disassembled
detachable magazine in five parts).

10
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accept ammunition for firing, unless manually loaded into the chamber one round at a
time after each discharge.*

38.  Originally, firearms only had “fixed” magazines.’ The modern detachable
magazine was given form in 1879 with the introduction of the Remington-Lee bolt-action
rifle, and detachable magazines have been in common use ever since. Frank M. Sellers,
Sharps Firearms (1978).

39. Detachable magazines offer several advantages beyond ease of reloading the
firearm. Most important to self-defense, including in the home, detachable magazines
allow for quick loading. This is especially beneficial if the gun is stored in an unloaded
condition.

40. The detachable magazine is also useful if the firearm “jams.” A “jam” is the
failure of an expended cartridge case to eject or the failure of a loaded cartridge to enter
the chamber properly. The proper procedure for clearing a “jam” usually involves first
removing the magazine. If the magazine is fixed, clearing the “jam” can be more difficult
(and dangerous) because the next round in the magazine is trying to feed into the
chamber and the user does not have the option, as there would be with a detachable
magazine, of removing the magazine from below to stop that pressure.

41. Even outside a “jam” situation, detachable magazines offer safety advantages.
Many fixed magazines require that the cartridges be cycled through the loading process
for unloading. That creates many more opportunities for an accidental discharge—

opportunities that are exacerbated when unloading must occur in a vehicle, in darkness,

* This may not even be an option for some firearm models, e.g., ones with
magazine disconnect safety.

> Examples are the Lewis & Clark’s Girandoni rifle (20-round capacity) and the
Henry lever action rifle used in America’s civil war (15-round capacity). Silvio Calabi,
Steve Helsley & Roger Sanger, The Gun Book for Boys (2012).

11
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or in a crowded location.®

42. Detachable magazines are a convenient and safe way to store and transport
ammunition. And if mud or dirt gets into the magazine, it is often much easier to clean or
replace a detachable magazine.

43. Finally, pre-loaded detachable magazines allow shooters to conveniently share
ammunition while practicing—if they have similar firearms—or to safely reload while
waiting one’s turn to shoot, since the magazine is outside of the firearm while reloading
takes place.

44.  Firearm users have had the choice of magazine types and capacity for over 130
years. What they select is based on their respective need. For generations, Americans
have overwhelmingly chosen detachable magazines.

45.  While California does not prohibit all detachable magazines—allowing for
those with a capacity of ten rounds or less—it does prohibit the sizes of magazines that
are most popular among the American public. Indeed, detachable magazines capable of
holding more than ten rounds come standard with countless handgun and rifle models
throughout the country. And law-abiding Americans own such magazines by the tens of
millions.

46. Detachable magazines capable of holding more than ten rounds are so common
that only seven states and the District of Columbia place any restrictions on them. Not
only are all those restrictions of recent vintage, they differ as to what capacity is

acceptable and for what types of firearms magazine-capacity should be restricted.’

¢ For instance, the Evans rifle with its 34-round integral capacity would involve
cycling the action 34 times to completely unload it.

7 Colorado (Colo. Rev. Stat. Ann. 18 12-302) (15-round capacity maximum);
Connecticut (Conn. Gen. Stat. Ann ? 53- 8 (10-round capacity maximum); District
of Columbia (D.C. Code Ann. 2506. ()1) (10-round capacity maximum); Hawaii
(Haw. Rev. Stat. Ann. § 134-8 c (10-round capacity maximum for handguns only);
Maryland (Md. Code Ann., Crim. LaW 4- 30583 )) (10-round capacity maximum);
Massachusetts (Mass. Gen. Laws Ann. ch 140, § 131M) (10-round capacity max1mum)
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47.  There is little dispute that magazines having a capacity over 10 rounds are
popular for self-defense purposes. The grip of a handgun is sized to the common human
hand. If enough space exists inside the grip for detachable magazines capable of holding
more than 10 rounds—as is true for most commonly sold handguns and rifles—it makes
sense, from a self-defense perspective, to take advantage of that space by accommodating
as much ammunition as possible. Each available round is an additional opportunity to end
a threat. That is precisely why millions of Americans choose magazines over ten rounds
for self-defense, including in the home.

[California’s Ban on Magazines Over Ten Rounds]

48.  In 1999, the California legislature enacted Senate Bill 23 (“SB 23”), making it a
crime, beginning January 1, 2000, to manufacture, import, sell, or transfer any “large-
capacity magazine” in the state of California. S. B. 23, 1999-2000 Reg. Sess. (Cal. 1999)
(codified at Cal. Penal Code § 32310 [formerly Cal. Penal Code § 12020(a)(2)]).® SB 23
defined “large-capacity magazine” as “any ammunition feeding device with the capacity
to accept more than 10 rounds,” but not including feeding devices that have been
permanently altered to accommodate no more than 10 rounds or any .22 caliber tube
ammunition feeding device. Cal. Penal Code § 16740 (formerly Cal. Penal Code §
12020(c)(25)).

49.  As originally enacted, California’s restriction did not include “possession” as
one of the prohibited activities relating to magazines over ten rounds. This meant that
individuals who lawfully possessed such magazines prior to the enactment of SB 23 did

not have to dispose of them.

New Jersg‘?r %N.J . Stat. Ann. § 2C:39-9%h)); (10-round capacity maximum); and New
York (N.Y. Penal Law § 265.02(8)) (10-round capacity maximum).

8 In 2010, California enacted Senate Bill 1080 (“SB 1080), which reorganized
the Penal Code sections relating to firearms “without substantive change.” S. B. 1080,
2009-2010 Reg. Sess. (Cal. 2010). Penal Code section 12020(a)(2) thus became Penal
Code section 32310.
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50. InJuly 2016, however, the California legislature passed and the Governor
signed Senate Bill 1446 (“SB 1446”), amending Section 32310 to also prohibit the mere
possession of magazines capable of holding more than 10 rounds. S. B. 1446, 2015-2016
Reg. Sess. (Cal. 2016). On November 8, 2016, California voters approved Proposition 63,
which made effectively the same amendment as SB 1446 did to Section 32310,
prohibiting (again) the possession of magazines capable of holding more than 10 rounds.’

51.  Under either version of the recently amended Section 32310, any person in
lawful possession of a magazine capable of holding more than ten rounds has until July 1,
2017, to: (1) remove it from the state; (2) sell it to a licensed firearms dealer; or (3)
surrender it to law enforcement.

52.  Penalties for violating Section 32310 range from an infraction punishable by a
fine of up to $100 to a felony punishable by a fine and/or imprisonment.

53. California law identifies several exceptions to the ammunition magazine
restrictions, including but not limited to possession by military and possession by law
enforcement while acting “in the course and scope of their duties.” See Cal. Penal Code
§§ 32400-32450. None of the listed exceptions to Section 32310’s magazine ban applies
to the acquisition, making, and possession of magazines capable of holding more than ten
rounds by law-abiding citizens, including Plaintiffs, for self-defense.

[Violation of Plaintiffs’ Right to Keep and Bear Arms]
54.  Section 32310 prohibits magazines that come standard with or are commonly

used in firearms that are “typically possessed by law-abiding citizens for lawful

7 While laws passed by way of voter initiative generally supersede those made via
legislation, Cal. Const. art. 2, § 10(c), Proposition 63 provides that its provisions may be
amended “by a vote of 55 percent of the members of each house of the Legislature and
signed by the Governor so long as such amendments are consistent with and further [its]
infent . . ..” SB 1446 was passed by such a majorl:iy,.but before the people voted to adopt
Proposition 63. It is thus unclear which controls. This is largely irrelevant because both
versions amended Section 32310 (albeit in different subdivisions), however, to prohibit
the possession of magazines capable of holding more than 10 rounds. Whichever version
controls, Plaintiffs seek an injunction of Section 32310 for the same reasons.
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purposes,” Heller, 554 U.S. at 624-25, throughout the United States. Indeed, millions of
firearms—including the most popular models—that come stock from the factory with
magazines over ten rounds have been sold in the United States. People also buy such
magazines aftermarket by the millions. Notwithstanding California’s description of the
prohibited magazines as being “large capacity,” magazines with capacities of more than
ten rounds are, instead, standard-capacity for many common firearms that are lawfully
possessed in the clear majority of states.

55.  Prohibiting law-abiding adults from acquiring, keeping, possessing, and/or
transferring these commonly owned magazines implicates and violates their Second
Amendment rights. A total ban on standard-issue, commonly possessed magazines is not
remotely tailored to increasing public safety. To the contrary, limiting magazine capacity
to ten rounds decreases public safety.

[Violation of the Plaintiffs’ Rights Under the Takings Clause]

56.  Section 32310 makes it a crime for individuals to continue to possess
magazines that they lawfully acquired and presently lawfully possess.

57. By forcing individuals who would otherwise keep their lawfully acquired
property to instead physically surrender that property without government compensation,
Section 32310 effects a per se unconstitutional taking. See Horne, 135 S. Ct. at 2427.

58. In the alternative, to the extent that Section 32310 does not constitute a physical
taking, it is an unconstitutional regulatory taking.

[Violation of Plaintiffs’ Right to Due Process]

59.  Under the Due Process Clause, the government may deprive individuals of their
property only when doing so furthers a “legitimate governmental objective.” Lingle, 544
U.S. at 542. The due process concerns are heightened when a law applies retroactively to
change the consequences of conduct that was lawful at the time. See E. Enterprs., 524
U.S. at 547-550 (Kennedy, J., concurring in part and dissenting in part).

60. By making it a crime for individuals to continue to possess property that they

lawfully acquired, Section 32310 deprives individuals of protected property interests
15
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without due process of law. For prohibiting law-abiding adults from possessing lawfully
acquired and commonly owned magazines based solely on their ability to accept more
than 10 rounds does not further a “legitimate governmental objective” in a permissible
way. Lingle, 544 U.S. at 542.
DECLARATORY JUDGMENT ALLEGATIONS

61. There is an actual and present controversy between the parties. Plaintiffs
contend that Section 32310 infringes on Plaintiffs’ right to keep and bear arms under the
Second and Fourteenth Amendments to the United States Constitution, by generally
prohibiting commonly possessed ammunition feeding devices that it deems “large-
capacity magazines.” Plaintiffs also contend that Section 32310 violates the Takings
Clause by requiring owners who lawfully purchased “large-capacity magazines” to
surrender physical possession of their property to the government rather than keeping it
in their possession. And Plaintiffs contend that Section 32310 violates the Due Process
Clause by banning lawfully acquired magazines based on a feature (capacity to accept
more than 10 rounds) that has no relation to enhancing public safety or any other valid
governmental objective. Defendants deny these contentions. Plaintiffs desire a judicial
declaration that the California Penal Code section 32310 violates Plaintiffs’ constitutional
rights. Plaintiffs should not be forced to choose between risking criminal prosecution and
exercising their constitutional rights.

INJUNCTIVE RELIEF ALLEGATIONS

62. Plaintiffs are presently and continuously injured by Defendants’ enforcement of
California Penal Code section 32310 insofar as that provision violates Plaintiffs’ rights
under the Second Amendment, the Takings Clause, and the Due Process Clause by
precluding the acquisition, possession, and use of firearm magazines that are “typically
possessed by law-abiding citizens for lawful purposes” nationwide.

63. Ifnot enjoined by this Court, Defendants will continue to enforce Section
32310 in derogation of Plaintiffs’ constitutional rights. Plaintiffs have no plain, speedy,

and adequate remedy at law. Damages are indeterminate or unascertainable and, in any
16
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event, would not fully redress any harm suffered by Plaintiffs because they are unable to
engage in constitutionally protected activity due to California’s ongoing enforcement of

Section 32310.

FIRST CLAIM FOR RELIEF
Ri§ht to Keep and Bear Arms
(U.S. Const., amends. II and XIV)

64. Paragraphs 1-63 are realleged and incorporated by reference.

65. Section 32310’s definition of “large-capacity magazine” includes many firearm
magazines that come standard with or are common for firearms “typically possessed by
law-abiding citizens for lawful purposes” nationwide. Section 32310, therefore, generally
prohibits Californians, including Plaintiffs, from acquiring, keeping, possessing, and/or
transferring magazines protected by the Second Amendment, subject to significant
criminal penalties, including imprisonment.

66. These restrictions on magazines that are commonly possessed throughout the
United States by law-abiding, responsible adults for lawful purposes infringe on the right
of the People of California, including Plaintiffs, to keep and bear protected arms as
guaranteed by the Second Amendment of the United States Constitution, and as made
applicable to California by the Fourteenth Amendment.

67. Inviolation of the Second Amendment, Section 32310 prohibits law-abiding,
responsible adults, including Plaintiffs, who would otherwise do so, from acquiring,
keeping, possessing, and/or transferring magazines capable of holding more than ten
rounds that are in common use by law-abiding citizens for lawful purposes throughout
the United States.

68.  Section 32310’s prohibitions extend into Plaintiffs’ homes, where Second
Amendment protections are at their zenith, but also affects lawful and constitutionally
protected conduct such as hunting, recreational shooting, and competitive marksmanship
participation.

69. Defendants cannot satisfy their burden of justifying Section 32310’s restrictions
17
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on the Second Amendment right of the People, including Plaintiffs, to acquire, keep,
possess, transfer, and use magazines that are in common use by law-abiding adults
throughout the United States for the core right of defense of self and home and other

lawful purposes.

SECOND CLAIM FOR RELIEF
Takings Clause
(U.S. Const. amends. V, XIV)

70.  Paragraphs 1-69 are realleged and incorporated by reference.

71.  Section 32310 makes it a crime for individuals to continue to possess
magazines that they lawfully acquired and presently lawfully possess.

72. By forcing individuals who would otherwise keep their lawfully acquired
property to instead physically surrender that property without government compensation,
Section 32310 effects a per se unconstitutional taking. See Horne, 135 S. Ct. at 2427.

73.  In the alternative, to the extent that Section 32310 does not constitute a physical

taking, it is an unconstitutional regulatory taking.

THIRD CLAIM FOR RELIEF
Due Process Clause
(U.S. Const. amend. XIV)

74.  Paragraphs 1-73 are realleged and incorporated by reference.

75.  Under the Due Process Clause, the government may deprive individuals of their
property only when doing so furthers a “legitimate governmental objective.” Lingle, 544
U.S. at 542. The due process concerns are heightened when a law applies retroactively to
change the consequences of conduct that was lawful at the time. See E. Enterprs., 524
U.S. at 547-550 (Kennedy, J., concurring in part and dissenting in part).

76. By making it a crime for individuals to continue to possess property that they
lawfully acquired, Section 32310 deprives individuals of protected property interests
without due process of law, as prohibiting law-abiding adults from possessing lawfully
acquired and commonly owned magazines based solely on their ability to accept more
than 10 rounds does not further a “legitimate governmental objective” in a permissible

way. Lingle, 544 U.S. at 542.
18
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PRAYER FOR RELIEF

Plaintiffs pray that the Court:

1. Enter a declaratory judgment under 28 U.S.C. § 2201 that California Penal
Code section 32310 is unconstitutional on its face or, alternatively, to the extent its
prohibitions apply to law-abiding adults seeking to acquire, use, or possess firearm
magazines that are in common use by the American public for lawful purposes, because
such unlawfully infringes on the right of the People to keep and bear arms in violation of
the Second and Fourteenth Amendments to the United States Constitution,
unconstitutionally takes property without compensation in violation of the Takings
Clause, and arbitrarily deprives Plaintiffs of protected property interests under the Due
Process Clause.

2. Issue an injunction enjoining Defendants and their officers, agents, and
employees from enforcing California Penal Code section 32310 in its entirety, or,
alternatively, to the extent such can be segregated from the rest of the statute, any
provision of section 32310 that prohibits the acquiring, using, or possessing of firearm
magazines that are in common use by the American public for lawful purposes;

3. Award remedies available under 42 U.S.C. § 1983 and all reasonable attorneys’
fees, costs, and expenses under 42 U.S.C. § 1988, or any other applicable law; and

4. Grant any such other and further relief as the Court may deem proper.

Dated: May 17, 2017 MICHEL & ASSOCIATES, P.C.

/s/C.D. Michel
C.D. Michel
Counsel for Plaintiffs
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SAFETY CAUTION:

With the GLOCK pistol field stripped, the
trigger should not be manually reset to
its forward position and pulled, as
damage to the trigger safety could resuit.

SAFETY CAUTION:

With the GLOCK pistol field stripped, do
not manually pull the firing pin to the rear
of the slide and allow it to snap forward,
as doing so can damage the firing pin
and the firing pin safety.

MAGAZINE DISASSEMBLY

Magazines do not normally need to be
disassembled for cleaning each time your
GLOCK pistol is cleaned. Disassembling
and cleaning magazines at less frequent
intervals (perhaps every 3-4 months) is
normally sufficient, unless the magazines
have been exposed to dirt or other adverse
conditions or inspection indicates the need
for cleaning.

When it is necessary to disassemble
magazines for cleaning, proceed as follows:

SAFETY CAUTION:

The magazine spring, follower, and inner
floorplate are under spring tension, and
can cause eye or other injury if not
controlled during removal. Wear
protective safety glasses to reduce the
risk of eye injuries. Be sure to maintain
downward pressure on the magazine
spring, with your thumb, while
disassembling.

For all magazines with the standard

. magazine floorplate and magazine insert,
insert punch fully into the opening in the
floorplate (Fig. 13). Push the magazine
insert down into the magazine tube, and
with the punch still in place, pull the floor
plate forward with the punch while holding
firmly on the sides of the magazine near its
base. Remove the floor plate (Fig. 10), the
magazine insert, the magazine spring and
the follower.

45

QFIGURE 10

|

WARNING: THE MAGAZINE SPRING
IS UNDER COMPRESSION. BE SURE TO
MAINTAIN DOWNWARD PRESSURE ON
MAGAZINE SPRING WITH YOUR THUMB
WHILE DISASSEMBLING. FAILURE TO DO
SO COULD RESULT IN INJURY.

For older magazines without the magazine,
insert, press inward with thumb and first
finger as you push the magazine floor plate
forward or use a hard surface (Fig. 11).

As soon as the floor plate starts to move,
reposition hand so thumb retains magazine
spring. Remove the floor plate, magazine
spring and follower.

ER001963



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 200 of 214

Case 3:17-cv-01017-BEN-JLB Document 1 Filed 05/17/17 PagelD.22 Page 22 of 22

For GLOCK magazines with a retaining pin
visible in the center hole:

The retaining pin is part of a reinforcement
plate. To remove the floorplate the
reinforcement plate is disengaged by
pushing it into the magazine tube. This is
accomplished by pushing the retaining pin in
with a punch (Figure 13). Then follow the
procedures outlined above.

FIGURE

CLEANING THE
FIELD STRIPPED PISTOL

BARREL. Once field stripped, the barrel and
chamber are easily cleaned from the
chamber end using a bore brush and
solvent. Standard firearm solvents can be
used on the pistol. The inside of both the
chamber and barrel should be wiped
completely dry using clean patches once
they have been thoroughly cleaned.

SLIDE. The slide rail cuts should be cleaned
of dirt and debris by using a clean patch on
the end of a toothbrush-type cleaning tool.
Note that the copper colored lubricant found
on portions of the slide of brand new
GLOCK pistols should not be removed, as it
will help to provide long-term lubrication of
the slide. The breech face and the area
under the extractor claw should be held
muzzle down and cleaned with a toothbrush-
type cleaning tool, and should both be
absolutely dry and free of any dirt or debris
after cleaning. All other exposed areas of
the slide should be checked for cleanliness,
and wiped or brushed clean as required.

FRAME. The frame should be checked for
cleanliness. Exposed parts in the frame may
be wiped with a clean, soft cloth that has
been slightly dampened with a quality
firearm cleaning solvent. All solvent should
then be wiped from the parts so that they
are clean and dry.

MAGAZINE. When necessary, the
disassembled magazines can be brushed
out with a dry brush, and the magazine
springs and followers wiped off with a soft,
clean cloth. If solvent or lubricant are used,
they must be completely dried from the
magazine parts prior to reassembly to
prevent contamination of ammunition and

possible failures to fire.
FIGURE 14

LUBRICATING THE
FIELD STRIPPED PISTOL

To properly lubricate your GLOCK pistol
after it has been thoroughly cleaned and
dried, use a clean patch that has been
slightly dampened with quality gun oil. Wipe
the outside of barrel, including the barrel
hood and lugs, the inside top of the slide
forward of the ejection port where the barrel
hood rubs against the slide and the opening
that the barrel slides through in front of the
slide. One drop of oil should be spread
along the entire length of each slide rail cut.
Most importantly, a drop of oil is needed
(Figure 14) where the rear end of the trigger
bar touches the connector at the right rear
corner of the frame.

46

ER001964



Case: 19-55376, 07/15/2019, ID: 11364007, DktEntry: 8-8, Page 201 of 214

Case 3:17-cv-01017-BEN-JLB Document 1-1 Filed 05/17/17 PagelD.23 Page 1 of 1
CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

JS44 (Rev. 11/15)

I. (a) PLAINTIFFS

Duncan,Virginia; _Lewis, Richard; Lovette, Becerra, Xavier,
Patrick; Marguglio, David; Waddell, _ capacit
Christopher; and California Rife & Pistol State o
Association, Inc.

(b) County of Residence of First Listed Plaintiff San D ieqgo

DEFENDANTS

(EXCEPT IN U.S. PLAINTIFF CASES)

gc) Attorneys (Firm Name, Address, and Telephone Number)
Michel & Associates, P.C.

180 East Ocean Boulevard, Suite 200

Long Beach, CA 90802
(562) 216-4444

NOTE:

Attorneys (If Known)

County of Residence of First Listed Defendant

California

in his official
as _Attorney General of the

(IN U.S. PLAINTIFF CASES ONLY)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

17CV1017 BEN JLB

II. BASIS OF JURISDICTION (Place an “X" in One Box Only)

(For Diversity Cases Only)

III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff

and One Box for Defendant)

[ ]1 US. Government m 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State L1 [ Incorporated or Principal Place C1a 14
R of Business In This State
[ ]2 u.s. Government [ J4 Diversit .. L.
. v o S Citizen of Another State ] 2 [] 2 Incorporated and Principal Place Lls s
Defendant (Indicate Citizenship of Parties in Item III) !
of Business In Another State
Citizen or Subject of a L3 [3 Foreign Nation 16 [Js
Foreign Country
IV. NATURE OF SUIT (Place an “X”" in One Box Only)
| CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES I
1110 Insurance PER?%&M{[ INJURY PER;?:A.L FIIVIJURY [ 625 Drug Related Secizure [ Ja22 Appeat2s usc 158 | ] 375 False Claims Act
120 Marine . frl’ld"f . er;"““ T‘J;‘_:Y - of Property 21 USC 881 | [ ]423 Withdrawal 376 Qui Tam (31 USC
130 Miller Act (1315 Airplane Product 4 Product Liability \[™ (94 oger 28 USC 157 3729(a))
140 Negotiable Instrument Liability 367 Health Care/ 400 State Reapporti t
l:l 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS a.e capportionmen
150 Recovery of Overpayment Sland. P | Ini l:l 410 Antitrust
& Enforcement of Judgment ander ersonal ljury l:l 820 Copyrights I:l 430 Banks and Banking
151 Medicare Act l:l 330 Federal Employers' Product Liability l:l 830 Patent l:l 450 C .
152 Recovery of Defaulted Liability l:l 368 Asbestos Personal -~ :] . l:l 3 ommcu.x,
Student Loans E| 340 Marine Injury Product 840 Trademar 460 Deportation
(Excludes Veterans) 345 Marine Product Liability LABOR SOCIAL SECURITY | L]0 léackclfcg IllﬂQCIIicd and
153 Recovery of Overpayment Liability PERSONAL PROPERTY ) -orrupt Drganizations
710 Fair Labor Standard: S
of Veteran's Bencfits (1350 Motor Vehicle 370 Other Fraud o erstmanes l:lsm HIA (13958) % 480 Consumer Credit
(1160 Stockholders' Suits 355 Motor Vehicle 371 Truthin Lending | 79 L:bm/Managemem 862 Black Lung (923) 490 Cable/Sat TV
190 Other Contract Product Liability 380 Other Personal Relations [_J863 DIwe/DIww (40s(2)) | [ 850 Securities/Commodities/

I:l 360 Other Personal
Injury

l:l 362 Personal Injury -
Medical Malpractice

195 Contract Product Liability
196 Franchise

Property Damage
l:l 385 Property Damage
Product Liability

l:l 740 Railway Labor Act

l:l 751 Family and Medical
Leave Act

l:l 790 Other Labor Litigation

PRISONER PETITIONS

| REAL PROPERTY CIVIL RIGHTS
l:l 210 Land Condemnation l:l 440 Other Civil Rights
220 Foreclosure l:l 441 Voting
230 Rent Lease & Ejectment l:l 442 Employment
(1240 Torts to Land [_]443 Housing/

Accommodations
l:l 445 Amer. w/Disabilities -

Employment
446 Amer. w/Disabilities -

Other

l:l 448 Education

l:l 245 Tort Product Liability
l:l 290 All Other Real Property

Habeas Corpus:

[] 463 Alien Detainee
l:l 510 Motions to Vacate
Sentence

l:l 530 General

[ ] 535 Death Penalty
Other:

l:l 540 Mandamus & other

E 550 Civil Rights

555 Prison Condition
[ 560 Civil Detainee -
Conditions of
Confinement

l:l 791 Employee Retirement
Income Security Act

[ J864 SSID Title XVI
[ Js65 st 405(g))

FEDERAL TAX SUITS

IMMIGRATION

l:l 462 Naturalization Application
l:l 465 Other Immigration
Actions

1870 Taxes (U.S. Plaintiff
or Defendant)

l:l 871 IRS—Third Party
26 USC 7609

Exchange
l:l 890 Other Statutory Actions
891 Agricultural Acts
l:l 893 Environmental Matters
l:l 895 Freedom of Information
Act
l:l 896 Arbitration
899 Administrative Procedure
Act/Review or Appeal of
Agency Decision
E 950 Constitutionality of
State Statutes

V. ORIGIN (Place an “X” in One Box Only)

[XJ1 Original 2 Removed from
Proceeding State Court

[ 13 Remanded from
Appellate Court

Reopened

Litigation

[ 14 Reinstatedor [ ] 5 Transferred from [ |6 Multidistrict
Another District iti
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Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

42 U.S.C. section 1983 (U.S. Constitution, Amendments 11, V, and XIV)

VI. CAUSE OF ACTION

Brief description of cause:

Deprivation of rights under_ Second Amendment, Takings Clause, and Due Process

VII. REQUESTED IN [ | CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:

COMPLAINT: UNDER RULE 23, F.R.Cv.P. JURY DEMAND: [ JYes [XINo
VIII. RELATED CASE(S)

(See instructions):

IF ANY JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD _

May 17, 2017 /s/C_D. Michel
FOR OFFICE USE ONLY
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APPEAL,CLOSED,STAYED,ENE
U.S. District Court
Southern District of California (San Diego)
CIVIL DOCKET FOR CASE #: 3:17-cv-01017-BEN-JLB

Duncan et al v. Becerra et al Date Filed: 05/17/2017

Assigned to: Judge Roger T. Benitez Date Terminated: 03/29/2019

Referred to: Magistrate Judge Jill L. Burkhardt Jury Demand: None

Related Case: 3:18—cv—00802—BEN-JLB Nature of Suit: 950 Constitutional — State
Case in other court: USCA, 17-56081 Statute

USCA., 19-55376 Jurisdiction: Federal Question

Cause: 42:1983cv Civil Rights Act — Civil Action for
Deprivation of Rights

Plaintiff

Virginia Duncan represented by Carl D. Michel
Michel & Associates PC
180 East Ocean Boulevard
Suite 200
Long Beach, CA 90802
(562) 216—4444
Fax: (562)216—4445
Email: cmichel@michellawyers.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Anna M. Barvir

Michel & Associates, P. C.
180 East Ocean Blvd.
Suite 200

Long Beach, CA 90802
5622164444

Fax: 562—216—4445

Email: abarvir@michellawyers.com
ATTORNEY TO BE NOTICED

Sean Brady

Michel & Associates PC
180 East Ocean Boulevard
Suite 200

Long Beach, CA 90802
(562) 216—4444

Fax: (562) 216—4445

Email: sbrady@michellawyers.com
ATTORNEY TO BE NOTICED

Plaintiff

Richard Lewis represented by Carl D. Michel

TERMINATED: 01/09/2018 (See above for address)
LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Anna M. Barvir

(See above for address)
ATTORNEY TO BE NOTICED
Sean Brady

(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
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Patrick Lovette

Plaintiff
David Marguglio

Plaintiff
Christopher Waddell

Plaintiff

California Rifle & Pistol Association,
Incorporated
a California corporation

V.
Defendant

Xavier Becerra
in his official capacity as Attorney
General of the State of California

represented by

represented by

represented by

represented by

represented by

Carl D. Michel

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Anna M. Barvir
(See above for address)
ATTORNEY TO BE NOTICED

Sean Brady
(See above for address)
ATTORNEY TO BE NOTICED

Carl D. Michel

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Anna M. Barvir
(See above for address)
ATTORNEY TO BE NOTICED

Sean Brady
(See above for address)
ATTORNEY TO BE NOTICED

Carl D. Michel

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Anna M. Barvir
(See above for address)
ATTORNEY TO BE NOTICED

Sean Brady
(See above for address)
ATTORNEY TO BE NOTICED

Carl D. Michel

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Anna M. Barvir
(See above for address)
ATTORNEY TO BE NOTICED

Sean Brady
(See above for address)
ATTORNEY TO BE NOTICED

Attorney General

State of California

Office of the Attorney General
600 West Broadway
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Suite 1800

San Diego, CA 92101-3702
(619)645-2076

Fax: (619)645-2313

Email: docketingsdawt(@doj.ca.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Alexandra Robert Gordon

CA Dept of Justice, Attorney General's
Office

455 Golden Gate Avenue

Suite 11000

San Francisco, CA 94102—7004
415-703-5509

Fax: 415-703—-5480

Email: Alexandra.RobertGordon@doj.ca.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Anthony P O'Brien

California Office of Attorney General
1300 I Street

Suite 125

Sacramento, CA 95814
916-210-6002

Fax: 916—324—8835

Email: Anthony.OBrien@doj.ca.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

John Darrow Echeverria

Office of the California Attorney General
300 S. Spring Street

Suite 1702

Los Angeles, CA 90013

213-897-4902

Fax: 213—-897-5775

Email: John.Echeverria@doj.ca.gov

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
Does 1-10
Movant
Law Center to Prevent Gun Violence represented by Anthony P Schoenberg
Pillsbury Winthrop Shaw Pittman
50 Fremont Street
Suite 500
San Francisco, CA 94120—7880
(415)983—-1462
Email: TSchoenberg@fbm.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Movant

Everytown for Gun Safety

Date Filed | # |Docket Text
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05/17/2017

1

COMPLAINT against All Defendants ( Filing fee $ 400 receipt number
0974—-10088872.), filed by California Rifle & Pistol Association, Incorporated,
Richard Lewis, David Margulio, Christopher Waddell, Virginia Duncan, Patrick
Lovette. (Attachments: # 1 Civil Cover Sheet)

The new case number is 3:17—cv—1017-BEN—-JLB. Judge Roger T. Benitez and
Magistrate Judge Jill L. Burkhardt are assigned to the case. (Michel, Carl)(fth) (sjt).
(Entered: 05/18/2017)

05/18/2017

o

Summons Issued.
Counsel receiving this notice electronically should print this summons and serve
it in accordance with Rule 4, Fed.R.Civ.P and LR 4.1. (fth) (Entered: 05/18/2017)

05/25/2017

S}

SUMMONS Returned Executed by California Rifle & Pistol Association,
Incorporated, Richard Lewis, David Marguglio, Christopher Waddell, Virginia
Duncan, Patrick Lovette. Xavier Becerra served. (Michel, Carl) (Entered: 05/25/2017)

05/25/2017

I~

Ex Parte MOTION to Shorten Time to Hear Plaintiffs' Motion for Preliminary
Injunction by California Rifle & Pistol Association, Incorporated, Virginia Duncan,
Richard Lewis, Patrick Lovette, David Marguglio, Christopher Waddell.
(Attachments: # 1 Memo of Points and Authorities in Support of Ex Parte Application
for Order Shortening Time, # 2 Declaration of Anna M. Barvir in Support of Ex Parte
Application for Order Shortening Time, # 3 Declaration of Sean Brady in Support of
Ex Parte Application for Order Shortening Time)(Michel, Carl) (Entered: 05/25/2017)

05/26/2017

[

ORDER Granting 4 Ex Parte Application to Shorten Time. Motion Hearing set for
6/13/2017 at 10:00 AM in Courtroom 5A before Judge Roger T. Benitez. Signed by
Judge Roger T. Benitez on 5/26/2017. (jjg) (Entered: 05/26/2017)

05/26/2017

I

MOTION for Preliminary Injunction by California Rifle & Pistol Association,
Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio,
Christopher Waddell. (Attachments: # 1 Memo of Points and Authorities in Support of
Plaintiffs' Motion for Preliminary Injunction, # 2 Declaration of Anna M. Barvir in
Support of Plaintiffs' Motion for Preliminary Injunction, # 3 Exhibit F—G to
Declaration of Anna M. Barvir, # 4 Exhibit H-V to Declaration of Anna M. Barvir, #
5 Exhibit W—GG to Declaration of Anna M. Barvir, # 6 Exhibit HH-RR to
Declaration of Anna M. Barvir, # 7 Exhibit SS—LLL to Declaration of Anna M.
Barvir, # § Declaration of Massad Ayoob in Support of Plaintiffs' Motion for
Preliminary Injunction, # 9 Declaration of James Curcuruto in Support of Plaintiffs'
Motion for Preliminary Injunction, # 10 Declaration of Steven Helsley in Support of
Plaintiffs' Motion for Preliminary Injunction, # 11 Declaration of Gary Kleck in
Support of Plaintiffs' Motion for Preliminary Injunction, # 12 Declaration of Virginia
Duncan in Support of Plaintiffs' Motion for Preliminary Injunction, # 13 Declaration
of Richard Lewis in Support of Plaintiffs' Motion for Preliminary Injunction, # 14
Declaration of Patrick Lovette in Support of Plaintiffs' Motion for Preliminary
Injunction, # 15 Declaration of David Marguglio in Support of Plaintiffs' Motion for
Preliminary Injunction, # 16 Declaration of Christopher Waddell in Support of
Plaintiffs' Motion for Preliminary Injunction, # 17 Declaration of Michael Barranco in
Support of Plaintiffs' Motion for Preliminary Injunction)(Michel, Carl) (Entered:
05/26/2017)

05/30/2017

(N

NOTICE of Appearance by Alexandra Robert Gordon on behalf of Xavier Becerra
(Gordon, Alexandra)Attorney Alexandra Robert Gordon added to party Xavier
Becerra(pty:dft) (Entered: 05/30/2017)

05/30/2017

loo

AMENDED DOCUMENT by California Rifle & Pistol Association, Incorporated,
Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio, Christopher
Waddell. Amendment to 6 MOTION for Preliminary Injunction Certificate of Service.
(Michel, Carl) (knb). (Entered: 05/30/2017)

06/05/2017

o

RESPONSE in Opposition re § MOTION for Preliminary Injunction filed by Xavier
Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

MOTION for Leave to File Brief of Amicus Curiae by Law Center to Prevent Gun
Violence. (Attachments: # 1 Memo of Points and Authorities in Support of Motion for
Leave to Participate as Amicus Curiae)(Schoenberg, Anthony)Attorney Anthony P
Schoenberg added to party Law Center to Prevent Gun Violence(pty:mov) (knb).
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(Entered: 06/05/2017)

06/05/2017

AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction of Lucy Allen
filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by John
Donohue filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by Blake
Graham filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by Ken James
filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction by Daniel W.
Webster filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

Amicus Curiae Appearance entered by Anthony P Schoenberg on behalf of Law
Center to Prevent Gun Violence. (Attachments: # 1 Exhibit A to Brief of Amicus
Curiae Law Center to Prevent Gun Violence in Support of Defendant's Opposition to
Plaintiffs' Motion for Preliminary Injunction)(Schoenberg, Anthony) (knb). (Entered:
06/05/2017)

06/05/2017

AFFIDAVIT in Opposition re 6 MOTION for Preliminary Injunction of Alexandra
Robert Gordon filed by Xavier Becerra. (Attachments: # 1 Exhibits 1—15 to Dec of
Alexandra Robert Gordon)(Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/05/2017

Exhibit List /6—108 re 17 AFFIDAVIT in Opposition by Xavier Becerra.
(Attachments: # 1 Exhibit 25—43, # 2 Exhibit 44—54, # 3 Exhibit 55-56, # 4 Exhibit
57-62, # 5 Exhibit 63—69, # 6 Exhibit 70—73, # 7 Exhibit 74—76, # 8 Exhibit 77-84, #
9 Exhibit 85—108)(Gordon, Alexandra) (knb). (Entered: 06/05/2017)

06/06/2017

NOTICE of Appearance by Anthony P O'Brien on behalf of Xavier Becerra (O'Brien,
Anthony)Attorney Anthony P O'Brien added to party Xavier Becerra(pty:dft)
(Entered: 06/06/2017)

06/07/2017

NOTICE of Appearance by Anna M. Barvir on behalf of California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David
Marguglio, Christopher Waddell (Barvir, Anna)Attorney Anna M. Barvir added to
party California Rifle & Pistol Association, Incorporated(pty:pla), Attorney Anna M.
Barvir added to party Virginia Duncan(pty:pla), Attorney Anna M. Barvir added to
party Richard Lewis(pty:pla), Attorney Anna M. Barvir added to party Patrick
Lovette(pty:pla), Attorney Anna M. Barvir added to party David Marguglio(pty:pla),
Attorney Anna M. Barvir added to party Christopher Waddell(pty:pla) (Entered:
06/07/2017)

06/07/2017

Joint MOTION for Extension of Time to File Answer by Xavier Becerra. (O'Brien,
Anthony) (knb). (Entered: 06/07/2017)

06/07/2017

NOTICE of Appearance by Sean Brady on behalf of California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David
Marguglio, Christopher Waddell (Brady, Sean)Attorney Sean Brady added to party
California Rifle & Pistol Association, Incorporated(pty:pla), Attorney Sean Brady
added to party Virginia Duncan(pty:pla), Attorney Sean Brady added to party Richard
Lewis(pty:pla), Attorney Sean Brady added to party Patrick Lovette(pty:pla), Attorney
Sean Brady added to party David Marguglio(pty:pla), Attorney Sean Brady added to
party Christopher Waddell(pty:pla) (Entered: 06/07/2017)

06/09/2017

REPLY to Response to Motion re 6 MOTION for Preliminary Injunction filed by
California Rifle & Pistol Association, Incorporated, Virginia Duncan, Law Center to
Prevent Gun Violence, Richard Lewis, Patrick Lovette, David Marguglio, Christopher
Waddell. (Attachments: # 1 Supplement Objections to Defendants' Evidence in
Support of Opposition to Motion for Preliminary Injunction, # 2 Declaration of Anna
M. Barvir in Support of Motion for Preliminary Injunction, # 3 Declaration of Gary
Kleck in Support of Motion for Preliminary Injunction)(Michel, Carl) (knb). (Entered:
06/09/2017)
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06/12/2017

24

OBJECTION by Xavier Becerra re 23 Reply to Response to Motion,, Barvir and Kleck
declarations. (Gordon, Alexandra) (Entered: 06/12/2017)

06/12/2017

25

ANSWER to 1 Complaint, by Xavier Becerra.(Gordon, Alexandra) (Entered:
06/12/2017)

06/13/2017

26

Minute Order for proceedings held before Judge Roger T. Benitez: Motion Hearing
held on 6/13/2017. Submitting 6 MOTION for Preliminary Injunction filed by Virginia
Duncan, Patrick Lovette, David Marguglio, California Rifle & Pistol Association,
Incorporated, Christopher Waddell, Richard Lewis. Court to issue written Order.
(Court Reporter/ECR Debbie OConnell). (Plaintiff Attorney Clint B. Monfort, Sean A.
Brady).(Defendant Attorney Alexandra Robert Gordon). (no document attached) (gxr)
(Entered: 06/14/2017)

06/15/2017

NOTICE OF RELATED CASE(S) by California Rifle & Pistol Association,
Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David Marguglio,
Christopher Waddell of case(s) 2:17—cv—00903—WBS—KJN . (Michel, Carl) Proposed
Now Number Order not prepared — related case in different district on 6/16/2017
(knb). (Entered: 06/15/2017)

06/29/2017

ORDER Granting 6 Motion for Preliminary Injunction. Signed by Judge Roger T.
Benitez on 6/29/2017. (knb) (Entered: 06/29/2017)

07/06/2017

NOTICE AND ORDER for Early Neutral Evaluation Conference. Early Neutral
Evaluation set for 8/2/2017 02:45 PM in chambers before Magistrate Judge Jill L.
Burkhardt. In the event the case does not settle at the ENE, a Case Management
Conference is set for August 2, 2017 and will be held at the conclusion of the ENE
Conference. Joint Discovery Plan due 7/21/2017. Signed by Magistrate Judge Jill L.
Burkhardt on 7/6/2017.(knb) (Entered: 07/06/2017)

07/12/2017

|L»J
(=

DECLARATION re 28 Order on Motion for Preliminary Injunction Re: Notice of
Order by Defendant Xavier Becerra. (Gordon, Alexandra) (knb). (Entered:
07/12/2017)

07/19/2017

(o8]
—_

REPORT of Rule 26(f) Planning Meeting. (Barvir, Anna) (Entered: 07/19/2017)

07/27/2017

ks |l

NOTICE OF APPEAL to the 9th Circuit as to 28 Order granting Motion for
Preliminary Injunction, by Xavier Becerra. (Filing fee $ 505 receipt number
0974-10288817.) (Notice of Appeal electronically transmitted to US Court of
Appeals.) (Gordon, Alexandra). (Main Document 32 replaced on 7/27/2017 with
printed .pdf of document, which was originally e—filed as an active fillable form.
Edited docket text re linked Order.) (akr). (Entered: 07/27/2017)

07/27/2017

|UJ
(O8]

NOTICE of Representation Statement re 32 Notice of Appeal, by Xavier Becerra.
(Gordon, Alexandra). (Modified on 7/27/2017: Added link to Notice of Appeal.) (akr).
(Entered: 07/27/2017)

07/28/2017

USCA Case Number 17-56081 for 32 Notice of Appeal to 9th Circuit, filed by Xavier
Becerra. (akr) (Entered: 07/28/2017)

07/28/2017

ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra.
The appeal filed July 27, 2017 is a preliminary injunction appeal. Accordingly, Ninth
Circuit Rule 3—3 shall apply. The mediation questionnaire is due three days after the
date of this order. If they have not already done so, within 7 calendar days after the
filing date of this order, the parties shall make arrangements to obtain from the court
reporter an official transcript of proceedings in the USDC that will be included in the
record on appeal. Briefing schedule issued and instructions issued. Failure to file
timely the opening brief shall result in the automatic dismissal of this appeal by the
Clerk for failure to prosecute. (akr) (Entered: 07/28/2017)

08/02/2017

NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings (Motion Hearing)
held on 6/13/2017, before Judge Roger T. Benitez. Court Reporter/Transcriber:
Deborah M. O'Connell. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Transcriber before the deadline for Release of
Transcript Restriction. After that date it may be obtained through PACER or the Court
Reporter/Transcriber. If redaction is necessary, parties have seven calendar days from
the file date of the Transcript to E-File the Notice of Intent to Request Redaction. The
following deadlines would also apply if requesting redaction: Redaction Request
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Statement due to Court Reporter/Transcriber 8/23/2017. Redacted Transcript Deadline
set for 9/5/2017. Release of Transcript Restriction set for 10/31/2017. (akr) (Entered:
08/02/2017)

08/02/2017

37

Minute Entry for proceedings held before Magistrate Judge Jill L. Burkhardt:
Telephonic Early Neutral Evaluation Conference held on 8/2/2017. The case did not
settle. Telephonic Case Management Conference held on 8/2/2017. Scheduling order
to follow. (Plaintiff Attorney Anna M. Barvir). (Defendant Attorney Alexandra Robert
Gordon). (no document attached) (smm) (Entered: 08/03/2017)

08/04/2017

SCHEDULING ORDER: Memorandum of Contentions of Fact and Law due by
5/4/2018. Proposed Pretrial Order due by 5/25/2018. Final Pretrial Conference set for
6/4/2018 10:30 AM before Judge Roger T. Benitez. Signed by Magistrate Judge Jill L.
Burkhardt on 8/4/2017.(knb) (Entered: 08/04/2017)

08/07/2017

MOTION to Stay Proceedings Pending Appeal by Xavier Becerra. (Attachments: # 1
Memo of Points and Authorities in Support of Motion to Stay Proceedings Pending
Appeal, # 2 Proposed Order, # 3 Proof of Service)(Gordon, Alexandra) (knb).
(Entered: 08/07/2017)

08/28/2017

RESPONSE in Opposition re 39 MOTION to Stay Proceedings Pending Appeal filed
by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Richard
Lewis, Patrick Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (knb).
(Entered: 08/28/2017)

08/29/2017

41

Minute Order issued by the Honorable Roger T. Benitez: Submitting 39 MOTION to
Stay Proceedings Pending Appeal. Court to issue written Order. Motion Hearing date
of' 9/11/2017 10:30AM is hereby vacated. (no document attached) (gxr) (Entered:
08/29/2017)

09/05/2017

REPLY to Response to Motion re 39 MOTION to Stay Proceedings Pending Appeal
filed by Xavier Becerra. (Gordon, Alexandra) (knb). (Entered: 09/05/2017)

09/07/2017

ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra.
Appellant's unopposed motion for a second extension of time to file the opening brief
is granted. Briefing schedule issued. (akr) (Entered: 09/07/2017)

10/10/2017

ORDER Denying 39 Motion to Stay Proceedings. Signed by Judge Roger T. Benitez
on 10/10/2017. (knb) (Entered: 10/10/2017)

12/01/2017

Joint MOTION for Extension of Time to File Motions for Summary Judgment by
California Rifle & Pistol Association, Incorporated, Virginia Duncan, Richard Lewis,
Patrick Lovette, David Marguglio, Christopher Waddell. (Attachments: # 1 Proof of
Service)(Barvir, Anna) (anh). (Entered: 12/01/2017)

12/05/2017

ORDER granting 45 Motion for Extension of Time to File Motions for Summary
Judgment. Signed by Magistrate Judge Jill L. Burkhardt on 12/5/2017. (anh) (Entered:
12/06/2017)

12/28/2017

MOTION to Dismiss Party Plaintiff Richard Lewis by California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Richard Lewis, Patrick Lovette, David
Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered: 12/28/2017)

01/09/2018

ORDER granting 47 Plaintiffs' Unopposed Motion For Dismissal of Plaintiff Richard
Lewis. Richard Lewis terminated. Signed by Judge Roger T. Benitez on 1/9/2018.
(anh) (Entered: 01/09/2018)

03/02/2018

Joint MOTION to Adopt Stipulated Briefing Schedule for Plaintiffs' Motion for
Summary Judgment by California Rifle & Pistol Association, Incorporated, Virginia
Duncan, Patrick Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna)(anh).
(Entered: 03/02/2018)

03/05/2018

MOTION for Summary Judgment by California Rifle & Pistol Association,
Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio, Christopher
Waddell. (Attachments: # 1 Memo of Points and Authorities in Support of Plaintiffs'
Motion for Summary Judgment, # 2 Request for Judicial Notice in Support of
Plaintiffs' Motion for Summary Judgment, # 3 Declaration of Virginia Duncan in
Support of Plaintiffs' Motion for Summary Judgment, # 4 Declaration of David
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Marguglio in Support of Plaintiffs' Motion for Summary Judgment, # 5 Declaration of
Patrick Lovette in Support of Plaintiffs' Motion for Summary Judgment, # 6
Declaration of Christopher Waddell in Support of Plaintiffs' Motion for Summary
Judgment, # 7 Declaration of Richard Francis Travis in Support of Plaintiffs' Motion
for Summary Judgment, # 8 Declaration of Anna M. Barvir in Support of Plaintiffs'
Motion for Summary Judgment; Exhibits 1-5, # 9 Exhibit 6—9 to the Declaration of
Anna M. Barvir, # 10 Exhibit 10—19 to the Declaration of Anna M. Barvir, # 11
Exhibit 20—26 to the Declaration of Anna M. Barvir, # 12 Exhibit 27—30 to the
Declaration of Anna M. Barvir, # 13 Exhibit 31—32 to the Declaration of Anna M.
Barvir, # 14 Exhibit 33—42 to the Declaration of Anna M. Barvir, # 15 Exhibit 43—51
to the Declaration of Anna M. Barvir, # 16 Exhibit 52 Part 1 of 2 to the Declaration of
Anna M. Barvir, # 17 Exhibit 52 Part 2 of 2 to Exhibit 55 to the Declaration of Anna
M. Barvir, # 18 Exhibit 56—68 to the Declaration of Anna M. Barvir, # 19 Proof of
Service)(Barvir, Anna) (anh). (Entered: 03/05/2018)

03/16/2018

NOTICE of Appearance by John Darrow Echeverria on behalf of Xavier Becerra
(Echeverria, John)Attorney John Darrow Echeverria added to party Xavier
Becerra(pty:dft) (anh). (Entered: 03/16/2018)

04/09/2018

Joint MOTION to Set Aside Upcoming Pretrial Deadlines Pending Resolution of
Plaintiffs’ Motion for Summary Judgment by Xavier Becerra. (Attachments: # 1 Proof
of Service)(O'Brien, Anthony) (anh). (Entered: 04/09/2018)

04/09/2018

RESPONSE in Opposition re 50 MOTION for Summary Judgment or, Alternatively,
Partial Summary Judgment filed by Xavier Becerra. (Attachments: # 1 Request for
Judicial Notice in Support of Defendant's Opposition to Plaintiffs' Motion for
Summary Judgment or, Alternatively, Partial Summary Judgment; Declaration of John
D. Echeverria, # 2 Declaration of Blake Graham in Opposition to Plaintiffs' Motion for
Summary Judgment or, Alternatively, Partial Summary Judgment, # 3 Declaration of
Ken James in Opposition to Plaintiffs' Motion for Summary Judgment or,
Alternatively, Partial Summary Judgment, # 4 Declaration of John D. Echeverria in
Support of Defendant's Opposition to Plaintiffs' Motion for Summary Judgment or,
Alternatively, Partial Summary Judgment; Exhibits 1-3, # 5 Exhibit 4—6 to the
Declaration of John D. Echeverria in Support of Defendant's Opposition to Plaintiffs'
Motion for Summary Judgment or, Alternatively, Partial Summary Judgment, # 6
Exhibit 711 to the Declaration of John D. Echeverria in Support of Defendant's
Opposition to Plaintiffs' Motion for Summary Judgment or, Alternatively, Partial
Summary Judgment, # 7 Exhibit 12—15 to the Declaration of John D. Echeverria in
Support of Defendant's Opposition to Plaintiffs' Motion for Summary Judgment or,
Alternatively, Partial Summary Judgment, # 8 Exhibit 16—19 to the Declaration of
John D. Echeverria in Support of Defendant's Opposition to Plaintiffs' Motion for
Summary Judgment or, Alternatively, Partial Summary Judgment, # 9 Exhibit 20—23
to the Declaration of John D. Echeverria in Support of Defendant's Opposition to
Plaintiffs' Motion for Summary Judgment or, Alternatively, Partial Summary
Judgment, # 10 Exhibit 24—28 to the Declaration of John D. Echeverria in Support of
Defendant's Opposition to Plaintiffs' Motion for Summary Judgment or, Alternatively,
Partial Summary Judgment, # 11 Exhibit 29-33 to the Declaration of John D.
Echeverria in Support of Defendant's Opposition to Plaintiffs' Motion for Summary
Judgment or, Alternatively, Partial Summary Judgment, # 12 Exhibit 34—43 to the
Declaration of John D. Echeverria in Support of Defendant's Opposition to Plaintiffs'
Motion for Summary Judgment or, Alternatively, Partial Summary Judgment, # 13
Notice of Defendant's Objections to Evidence Filed in Support of Plaintiffs' Motion for
Summary Judgment, # 14 Proof of Service)(Echeverria, John) (anh). (Entered:
04/09/2018)

04/16/2018

MOTION for Leave to File /Participate as Amicus Curiae by Everytown for Gun
Safety. (Attachments: # 1 Memo of Points and Authorities, # 2 Proposed Order, # 3
Proposed Amicus Brief)(Potischman, Neal) QC Mailer Sent Re: Proposed Order (anh).
(Entered: 04/16/2018)

04/18/2018

ORDER granting 54 Motion of Everytown for Gun Safety for Leave to Participate As
Amicus Curiae. Signed by Judge Roger T. Benitez on 4/18/2018. (anh) (Entered:
04/18/2018)

04/18/2018

Brief of Amicus Curiae Everytown For Gun Safety in Support of 53 Defendant's
Opposition to Plaintiffs' Motion for Summary judgment or, Alternatively, Partial
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Summary Judgment by Movant Everytown for Gun Safety. (anh) (Entered:
04/18/2018)

04/23/2018

REPLY - Other re 53 Response in Opposition to Motion,,.,,.,.,,,, filed by California
Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette, David
Marguglio, Christopher Waddell. (Attachments: # 1 Declaration of Anna M. Barvir in
Support of Plaintiffs' Motion for Summary Judgment or, Alternatively, Partial
Summary Judgment; Exhibits 87—88, # 2 Supplement Objections to Evidence Filed in
Support of Defendant's Opposition to Motion for Summary Judgment)(Barvir, Anna)
(anh). (Entered: 04/23/2018)

04/24/2018

58

Minute Order by Judge Roger T. Benitez: Resetting Hearing date re 50 MOTION for
Summary Judgment . Motion Hearing set for 4/30/2018 is vacated and reset for
5/10/2018 10:00 AM before Judge Roger T. Benitez.(no document attached) (jak)
(Entered: 04/24/2018)

04/24/2018

Amended Scheduling ORDER; denying 52 Motion to Set Aside. Final Pretrial
Conference set for 9/10/2018 10:30 AM before Judge Roger T. Benitez. Memorandum
of Contentions of Fact and Law due by 8/3/2018. Proposed Pretrial Order due by
8/31/2018. Signed by Magistrate Judge Jill L. Burkhardt on 4/24/2018. (anh) (Entered:
04/24/2018)

05/10/2018

60

Minute Entry for proceedings held before Judge Roger T. Benitez: Motion Hearing
held on 5/10/2018 re 50 MOTION for Summary Judgment filed by Virginia Duncan,
Patrick Lovette, David Marguglio, California Rifle & Pistol Association, Incorporated,
Christopher Waddell. Post—hearing 25—page briefs due to the Court within 30 days
from today's hearing. Response briefs due to the Court within 10 days thereafter.
(Court Reporter/ECR Juliet Eichenlaub). (Plaintiff Attorney Clint B. Monfort, Anna
M. Barvir). (Defendant Attorney John Darrow Echeverria). (no document attached)
(gxr) (Entered: 05/11/2018)

05/22/2018

NOTICE OF FILING OF OFFICIAL TRANSCRIPT (Motion Hearing) held on
5/10/2018, before Judge Roger T. Benitez. Court Reporter/Transcriber: Juliet Y.
Eichenlaub. Transcript may be viewed at the court public terminal or purchased
through the Court Reporter/Transcriber before the deadline for Release of Transcript
Restriction. After that date it may be obtained through PACER or the Court
Reporter/Transcriber. If redaction is necessary, parties have seven calendar days from
the file date of the Transcript to E—File the Notice of Intent to Request Redaction. The
following deadlines would also apply if requesting redaction: Redaction Request
Statement due to Court Reporter/Transcriber 6/12/2018. Redacted Transcript Deadline
set for 6/22/2018. Release of Transcript Restriction set for 8/20/2018. (akr) (Entered:
05/22/2018)

06/11/2018

RESPONSE in Opposition re 50 MOTION for Summary Judgment filed by Xavier
Becerra. (Echeverria, John) (anh). (Entered: 06/11/2018)

06/11/2018

RESPONSE in Support re 50 MOTION for Summary Judgment filed by California
Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette, David
Marguglio, Christopher Waddell. (Attachments: # 1 Declaration of Anna M.
Barvir)(Barvir, Anna) (anh). (Entered: 06/11/2018)

06/21/2018

RESPONSE in Opposition re 50 MOTION for Summary Judgment filed by Xavier
Becerra. (Echeverria, John) (anh). (Entered: 06/21/2018)

06/21/2018

REPLY — Other re 62 Response in Opposition to Motion for Summary Judgment filed
by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
06/21/2018)

07/24/2018

Joint MOTION to Amend/Correct 59 Order on Motion to Set Aside, Scheduling Order
by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) M (anh). (Entered:
07/24/2018)

07/26/2018

NOTICE of Supplemental Authority re: Young v. State of Hawaii by California Rifle &
Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio,
Christopher Waddell (Barvir, Anna) (anh). (Entered: 07/26/2018)
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07/27/2018

68

ORDER granting 66 Joint Motion of the Parties to Amend Scheduling Order
Memorandum of Contentions of Fact and Law due by 9/7/2018. Proposed Pretrial
Order due by 10/5/2018. Final Pretrial Conference set for 10/16/2018 10:30 AM
before Judge Roger T. Benitez. Signed by Magistrate Judge Jill L. Burkhardt on
7/27/2018. (anh) (Entered: 07/27/2018)

08/06/2018

NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 08/06/2018)

08/22/2018

ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra. A
judge of the USCA has called for a vote to determine whether this case will be reheard
en banc pursuant to Federal Rule of Appellate Procedure 35(a). Within 21 days of the
filed date of this order, the parties shall file simultaneous briefs addressing their
respective positions on whether this case should be reheard en banc. Instructions
issued. (akr) (Entered: 08/22/2018)

08/23/2018

Joint MOTION to Amend/Correct 68 Order on Motion to Amend/Correct, Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
08/23/2018)

08/27/2018

ORDER Granting 71 Joint Motion And Issuing Third Amended Scheduling Order.
Memorandum of Contentions of Fact and Law due by September 7, 2018 is reset for
October 5, 2018. Proposed Pretrial Order due by October 5, 2018 is reset for
November 2, 2018. Final Pretrial Conference scheduled for October 16, 2018 is reset
for Tuesday, November 13, 2018 at 10:30 AM before Judge Roger T. Benitez. Signed
by Magistrate Judge Jill L. Burkhardt on 8/27/2018. (sjm) (Entered: 08/27/2018)

09/25/2018

Joint MOTION to Amend/Correct 72 Order on Motion to Amend/Correct, Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
09/25/2018)

09/28/2018

ORDER granting Joint Motion and Issuing Fourth Amended Scheduling Order [ECF
Nos. 72, 73 ] Memorandum of Contentions of Fact and Law due by 11/9/2018.
Proposed Pretrial Order due by 12/7/2018. Final Pretrial Conference set for
12/18/2018 10:30 AM before Judge Roger T. Benitez.. Signed by Magistrate Judge Jill
L. Burkhardt on 9/28/2018. (anh) (Entered: 09/28/2018)

10/26/2018

***RECALLED AS ISSUED IN ERROR PER 77 ORDER OF USCA***:
MANDATE of USCA affirming the decision of the USDC as to 32 Notice of Appeal
to the 9th Circuit filed by Xavier Becerra. (akr). (Modified on 10/26/2018: This
Mandate has been recalled by the USCA..) (akr). (Entered: 10/26/2018)

10/26/2018

NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 10/26/2018)

10/26/2018

ORDER of USCA as to 32 Notice of Appeal to 9th Circuit, filed by Xavier Becerra.
The mandate issued on October 24, 2018 is recalled as issued in error. (akr) (Entered:
10/26/2018)

10/30/2018

Joint MOTION to Amend/Correct 74 Order on Motion to Amend/Correct, Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (rmc). (Entered:
10/30/2018)

10/31/2018

ORDER of USCA as to 32 Notice of Appeal to 9th Circuit filed by Xavier Becerra. A
judge requested a vote on whether to rehear this case en banc pursuant to Federal Rule
of Appellate Procedure 35(a). After reviewing the supplemental briefing submitted by
the parties, the request has been withdrawn. The mandate shall issue forthwith. (akr)
(Entered: 10/31/2018)

11/01/2018

MANDATE of USCA affirming the decision of the USDC as to 32 Notice of Appeal
to the 9th Circuit filed by Xavier Becerra. (akr) (Entered: 11/01/2018)

11/06/2018

ORDER Granting Joint Motion and Issuing Fifth Amended Scheduling Order [ECF
Nos. 74 , 78 ]. Signed by Magistrate Judge Jill L. Burkhardt on 11/6/2018. (anh)
(Entered: 11/06/2018)
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11/27/2018

NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 11/27/2018)

12/11/2018

NOTICE of Supplemental Authority by Xavier Becerra (Echeverria, John) (anh).
(Entered: 12/11/2018)

02/01/2019

Joint MOTION to Amend/Correct 81 Order on Motion to Amend/Correct Scheduling
Order by California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick
Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered:
02/01/2019)

02/12/2019

ORDER Granting Joint Motion and Issuing Sixth Amended Scheduling Order [ECF
Nos. 81, 84 ]. Signed by Magistrate Judge Jill L. Burkhardt on 2/12/2019. (anh)
(Entered: 02/12/2019)

02/13/2019

NOTICE of Filing Amicus Brief in Wiese v. Becerra by California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio,
Christopher Waddell (Barvir, Anna) (rmc). (Entered: 02/13/2019)

03/29/2019

ORDER Granting 50 Plaintiffs' Motion for Summary Judgment, Declaring California
Penal Code § 32310 Unconstitutional and Enjoining Enforcement. Plaintiffs' motion
for summary judgment is granted. California Penal Code § 32310 is hereby declared to
be unconstitutional in its entirety and shall be enjoined. Defendant Attorney General
Xavier Becerra, and his officers, agents, servants, employees, and attorneys, and those
persons in active concert or participation with him, and those duly sworn state peace
officers and federal law enforcement officers who gain knowledge of this injunction
order, or know of the existence of this injunction order, are enjoined from enforcing
California Penal Code section 32310. Defendant Becerra shall provide, by personal
service or otherwise, actual notice of this order to all law enforcement personnel who
are responsible for implementing or enforcing the enjoined statute. The government
shall file a declaration establishing proof of such notice. Signed by Judge Roger T.
Benitez on 3/29/2019. (aef) (Entered: 03/29/2019)

03/29/2019

CLERK'S JUDGMENT. IT IS SO ORDERED AND ADJUDGED Plaintiffs' motion
for summary judgment is granted. California Penal Code § 32310 is hereby declared to
be unconstitutional in its entirety and shall be enjoined. Defendant Attorney General
Xavier Becerra, and his officers, agents, servants, employees, and attorneys, and those
persons in active concert or participation with him, and those duly sworn state peace
officers and federal law enforcement officers who gain knowledge of this injunction
order, or know of the existence of this injunction order, are enjoined from enforcing
California Penal Code section 32310. Defendant Becerra shall provide, by personal
service or otherwise, actual notice of this order to all law enforcement personnel who
are responsible for implementing or enforcing the enjoined statute. The government
shall file a declaration establishing proof of such notice.(aef) (Entered: 03/29/2019)

04/01/2019

Ex Parte MOTION to Stay re 88 Clerk's Judgment,,, Pending Appeal by Xavier
Becerra. (Attachments: # 1 Memo of Points and Authorities, # 2 Declaration, # 3 Proof
of Service)(Echeverria, John) (anh). (Entered: 04/01/2019)

04/02/2019

**DOCUMENT WITHDRAWN PER DOC. NO. 92 ** RESPONSE in Opposition re
89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,, Pending Appeal filed by
Virginia Duncan. (Barvir, Anna) (anh). QC EMail Sent re: Missing signatures (anh).
(anh). (Entered: 04/02/2019)

04/02/2019

RESPONSE in Support re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by Xavier Becerra. (Echeverria, John) (anh). (Entered:
04/02/2019)

04/03/2019

NOTICE of Withdrawal of Document Number 90 by California Rifle & Pistol
Association, Incorporated, Virginia Duncan, Patrick Lovette, David Marguglio,
Christopher Waddell re 90 Response in Opposition to Motion (Barvir, Anna) (anh).
(Entered: 04/03/2019)

04/03/2019

RESPONSE in Opposition re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by California Rifle & Pistol Association, Incorporated, Virginia
Duncan, Patrick Lovette, David Marguglio, Christopher Waddell. (Barvir, Anna)
(anh). (Entered: 04/03/2019)
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04/03/2019

94

RESPONSE in Opposition re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by California Rifle & Pistol Association, Incorporated, Virginia
Duncan, Patrick Lovette, David Marguglio, Christopher Waddell. (Attachments: # 1
Declaration of Anna M. Barvir, # 2 Declaration of Charles David Wylie, Jr.)(Barvir,
Anna) (anh). (Entered: 04/03/2019)

04/04/2019

RESPONSE in Support re 89 Ex Parte MOTION to Stay re 88 Clerk's Judgment,,,
Pending Appeal filed by Xavier Becerra. (Echeverria, John) (jms). (Entered:
04/04/2019)

04/04/2019

NOTICE OF APPEAL to the 9th Circuit as to 87 Order, 88 Clerk's Judgment, by
Xavier Becerra. (Filing fee $ 505 receipt number 0974—12373646.) (Notice of Appeal
electronically transmitted to US Court of Appeals.) (Echeverria, John). (Modified on
4/4/2019: Edited docket text re linked Order.) (akr). (Entered: 04/04/2019)

04/04/2019

ORDER Staying In Part Judgment Pending Appeal. Signed by Judge Roger T. Benitez
on 4/4/2019. (anh) (Entered: 04/04/2019)

04/04/2019

USCA Case Number 19-55376 for 96 Notice of Appeal to the 9th Circuit filed by
Xavier Becerra. (akr) (Entered: 04/05/2019)

04/04/2019

USCA Time Schedule Order as to 96 Notice of Appeal to the 9th Circuit filed by
Xavier Becerra. (NOTICE TO PARTIES of deadlines regarding appellate transcripts:
Appellant shall file transcript designation and ordering form with the US District Court
(see attached), provide a copy of the form to the court reporter, and make payment
arrangements with the court reporter on or by 5/6/2019 (see Ninth Circuit Rule
10-3.1); Due date for filing of transcripts in US District Court is 6/3/2019.) (cc: Court
Reporter). (Attachments: # 1 Transcript Designation and Ordering Form). (akr)
(Entered: 04/05/2019)

04/12/2019

Joint MOTION to Stay Litigation of Attorneys' Fees and Costs Pending Appeal by
California Rifle & Pistol Association, Incorporated, Virginia Duncan, Patrick Lovette,
David Marguglio, Christopher Waddell. (Barvir, Anna) (anh). (Entered: 04/12/2019)

04/18/2019

ORDER Granting Joint Motion to Stay Litigation of Attorneys' Fees and Costs
Pending Appeal. Signed by Judge Roger T. Benitez on 4/16/2019. (anh) (Entered:
04/18/2019)

04/25/2019

DECLARATION re 88 Clerk's Judgment,,, by Defendant Xavier Becerra. (Echeverria,
John) (anh). (Entered: 04/25/2019)
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