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INTRODUCTION 

The Supreme Court’s decision in New York State Rifle & Pistol Ass’n, 

Inc. v. Bruen, 142 S. Ct. 2211 (2022), fundamentally altered the legal 

standard for evaluating Second Amendment challenges to firearms 

regulations.  Instead of the “two-step test” that this Court and most other 

federal courts of appeals had adopted for resolving those claims, Bruen held 

that courts must apply a standard “rooted in the Second Amendment’s text, 

as informed by history.”  Id. at 2116–2117.  Under this new “text-and-

history” standard, courts must determine whether “the Second Amendment’s 

plain text” protects the conduct in which the plaintiff wishes to engage, and 

if it does, then decide whether the regulation “is consistent with this Nation’s 

historical tradition of firearm regulation.”  Id. at 2126.   

In light of Bruen, the Attorney General has argued that vacatur and 

remand are appropriate in most pending Second Amendment challenges to 

California’s firearm regulations, and the Court has disposed of several 

pending Second Amendment cases in that manner.1  Vacatur and remand 

                                         
1 See Pet. for Panel Rehearing or Rehearing En Banc, Jones v. Bonta, 

No. 20-56174 (July 25, 2022) (9th Cir. Dkt. 93); Stipulation to Vacate & 

Remand to D. Ct., Cupp v. Bonta, No. 21-16809 (July 18, 2022) (9th Cir. 

Dkt. 22).  This Court sua sponte remanded another appeal involving a 
Second Amendment challenge to portions of California’s Assault Weapons 
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allows the parties to present evidence and argument consistent with Bruen to 

the district courts and allows the lower courts to consider the challenged 

restrictions under the new standard in the first instance.  That approach may 

be appropriate in this appeal as well.   

But as explained below, certain unique aspects of this case also allow 

this Court to conclude as a matter of law that the Ammunition Laws are 

constitutional under Bruen.  Under the text-and-history standard articulated 

in Bruen, this Court may dispose of plaintiffs’ Second Amendment claim on 

the basis that the “plain text” of the Second Amendment does not protect the 

conduct in which the plaintiff seeks to engage.  The text of the Second 

Amendment protects the ability of “people” to “keep” and “bear” “Arms.”  

                                         

Control Act (AWCA).  See Rupp v. Bonta, No. 19-56004 (June 28, 2022) 

(9th Cir. Dkt. 71).  And in another appeal challenging portions of the 
AWCA, this Court granted the Attorney General’s motion to vacate the 

judgment and remand the case for further proceedings consistent with Bruen.  

See Miller v. Bonta, No. 21-55608 (Aug. 1, 2022) (9th Cir. Dkt. 27).  The 

Attorney General has argued that Bruen directly controls the outcome in two 
other cases involving challenges to aspects of California’s laws governing 

where people may carry firearms in public.  See Flanagan v. Bonta, No. 18-

55717 (July 8, 2022) (9th Cir. Dkt. 64) (acknowledging that Bruen prohibits 
California from enforcing its “good cause” requirement to secure a permit to 

carry firearms in most public places); Nichols v. Newsom, No. 14-55873 

(Aug. 8, 2022) (9th Cir. Dkt. 133) (arguing that Bruen forecloses the 

plaintiff’s claim that the Second Amendment requires California to allow 
residents to carry openly because the State allows them to carry concealed). 
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U.S. Const. amend. II.  It does not afford plaintiffs a right to purchase 

ammunition remotely (without conducting a face-to-face transaction at a 

licensed ammunition vendor) or to purchase ammunition without 

successfully completing a background check—activities that are prohibited 

under the challenged Ammunition Laws.  The same conclusion also applies 

to California’s requirements that ammunition vendors record and transmit 

certain information in connection with ammunition sales and ammunition 

theft.  But if the Court disagrees with this textual argument—or concludes 

that the analysis of Bruen’s textual prong is best addressed by the district 

court in the first instance—then it should vacate the district court’s grant of a 

preliminary injunction with respect to the Second Amendment claim and 

remand for further proceedings consistent with Bruen.2     

ARGUMENT 

I. BRUEN ALTERED THE LEGAL STANDARD FOR ANALYZING 

SECOND AMENDMENT CLAIMS 

1.  In Bruen, the Supreme Court addressed the constitutionality of New 

York’s requirement that individuals show “proper cause” as a condition of 

                                         
2 The Attorney General has previously explained why plaintiffs’ 

dormant Commerce Clause claim fails as a matter of law.  See Opening Br. 

at 46-59; Reply Br. at 20-30.  Bruen does not affect that issue, and this Court 

should direct the district court to grant judgment in the Attorney General’s 
favor on that claim.  
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securing a license to carry a firearm in public.  Id. at 2123.  Before turning to 

the merits, the Court announced a new methodology for analyzing Second 

Amendment claims.  It recognized that lower courts had “coalesced around a 

‘two-step’ framework for analyzing Second Amendment challenges that 

combines history with means-end scrutiny.”  Id. at 2125.  At the first step of 

that approach, the government could “justify its regulation by establishing 

that the challenged law regulates activity falling outside the scope of the 

Second Amendment right as originally understood.”  Id. at 2126 (brackets 

and quotation marks omitted).  If that inquiry showed that the regulation did 

not burden conduct protected by the Second Amendment, lower courts 

would uphold the regulation without further analysis.  Id.  Otherwise, courts 

would proceed to the second step, which asked “how close[ly] the law 

c[ame] to the core of the Second Amendment right and the severity of the 

law’s burden on the right,” applying intermediate scrutiny unless the law 

severely burdened the “‘core’ Second Amendment right” of self-defense in 

the home, in which case strict scrutiny applied.  Id.; Jackson v. City & Cty. 

of San Francisco, 746 F.3d 953, 960 (9th Cir. 2014) (same); see also 

Opening Br. at 26, 34, 36–37 (describing the two-step framework). 

The Supreme Court in Bruen jettisoned the two-step approach.  See 142 

S. Ct. at 2126.  The Court explained that its earlier decisions in District of 
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Columbia v. Heller, 554 U.S. 570 (2008), and McDonald v. City of Chicago, 

561 U.S. 742 (2010), “do not support applying means-end scrutiny in the 

Second Amendment context.”  Id. at 2126–2127.  It then announced a new 

standard for analyzing Second Amendment claims that is “centered on 

constitutional text and history.”  Id. at 2128–2129.  Under this text-and-

history approach,  

When the Second Amendment’s plain text covers an individual’s 

conduct, the Constitution presumptively protects that conduct.  

The government must then justify its regulation by demonstrating 
that it is consistent with the Nation’s historical tradition of firearm 

regulation. 

Id. at 2129–2130.   

Applying that test to the case before it, the Court held that New York’s 

“proper cause” requirement was inconsistent with the Second Amendment’s 

text and history, and therefore unconstitutional.  Id. at 2134–2156.  New 

York defined “proper cause” as a showing of “special need for self-

protection distinguishable from that of the general community.”  Id. at 2123.  

This was a “demanding” standard, id., and made it “virtually impossible for 

most New Yorkers” “to carry a gun outside the home for self-defense,” id. at 

2156 (Alito, J., concurring).  The Supreme Court had “little difficulty” 

concluding that the “plain text” of the Second Amendment protected the 

course of conduct that the Bruen plaintiffs wished to engaged in—“carrying 
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handguns publicly for self-defense”—reasoning that the term “‘bear’ 

naturally encompasses public carry.”  Id. at 2134.3  The Court explained that 

because “self-defense is ‘the central component of the [Second Amendment] 

right itself,” and because “[m]any Americans hazard greater danger outside 

the home than in it,” it would make “little sense” to confine that right to the 

home.  Id. at 2135.   

Because the plain text of the Second Amendment covered the Bruen 

plaintiffs’ proposed course of conduct, the burden then shifted to the 

government to show that the prohibition was consistent with an accepted 

tradition of firearm regulation.  Bruen, 142 S. Ct. at 2135.  After conducting 

a lengthy survey of “the Anglo-American history of public carry,” the Court 

held that New York had failed to justify its proper-cause requirement.  Id. at 

2156.  The Court concluded that this history showed that the Second 

Amendment guaranteed a right to bear “commonly used arms” in public, 

“subject to certain reasonable, well-defined restrictions,” which had not 

                                         
3 No party in Bruen disputed that the “ordinary, law-abiding, adult 

citizens” who were plaintiffs in the case were “part of ‘the people’ whom the 

Second Amendment protects.”  142 S. Ct. at 2134.  And no party disputed 

that the handguns that the plaintiffs sought to carry in public qualified as 

protected “Arms.”  Id. (citing Heller, 554 U.S. at 627, and Caetano v. 
Massachusetts, 577 U.S. 411, 411-412 (2016)). 
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historically included a requirement that “law-abiding, responsible 

citizens . . . ‘demonstrate a special need for self-protection distinguishable 

from that of the general community’ in order to carry arms in public.’”  Id. 

2.  While Bruen announced a new standard for analyzing Second 

Amendment claims, it also made clear that governments may continue to 

adopt reasonable gun safety regulations.  The Court recognized that the 

Second Amendment is not a “regulatory straightjacket.”  Bruen, 142 S. Ct. at 

2133.  Nor does it protect a right to “keep and carry any weapon whatsoever 

in any manner whatsoever and for whatever purpose.”  Id. at 2128 (quoting 

Heller, 554 U.S. at 626).  And especially relevant here, the Court noted that 

“nothing” in its analysis cast doubt on the constitutionality of licensing 

regimes that required applicants to “undergo a background check or pass a 

firearms safety course” as a condition of carrying firearms in public—

although the Court warned that licensing schemes with “lengthy waiting 

times” or “exorbitant fees” could be constitutionally suspect.  Id. at 

2138 n.9.  

Justice Kavanaugh—joined by Chief Justice Roberts—also wrote 

separately to underscore the “limits of the Court’s decision.”  Bruen, 142 S. 

Ct. at 2161 (Kavanaugh, J., concurring).  Like the majority opinion, Justice 

Kavanaugh’s opinion indicates that States may require individuals who wish 
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to carry a firearm in public to secure a license to do so, and they may require 

license applicants “to undergo fingerprinting, a background check, a mental 

health records check, and training in firearms handling and in laws regarding 

the use of force, among other possible requirements.”  Id. at 2162.  Justice 

Kavanaugh also reiterated the majority’s view that the Second Amendment 

is not a “regulatory straightjacket,” id. (quoting Bruen, 142 S. Ct. at 2133), 

and Heller’s observation that “the Second Amendment allows a ‘variety’ of 

gun regulations,” id. at 2162 (quoting Heller, 554 U.S. at 636).4  In 

particular, Justice Kavanaugh emphasized that that the “presumptively 

lawful measures” that Heller identified—including “longstanding 

prohibitions on the possession of firearms by felons and the mentally ill,” 

laws “forbidding the carrying of firearms in sensitive places,” laws 

“imposing conditions and qualifications on the commercial sale of arms,” 

and laws prohibiting the keeping and carrying of “dangerous and unusual 

                                         
4 These observations are consistent with the Court’s assurances that 

“[s]tate and local experimentation with reasonable firearms regulations will 

continue under the Second Amendment.”  McDonald, 561 U.S. at 785 
(plurality opinion) (quotation marks and citation omitted). 
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weapons”—remained constitutional, and that this was not an “exhaustive” 

list.  Id. at 2162 (quoting Heller, 554 U.S. at 626–627, 627 n.26).5 

Beyond these general observations, Bruen also provided more specific 

guidance about how lower courts should scrutinize Second Amendment 

claims under its new approach.  As a threshold issue, Bruen directs courts to 

assess whether the “Second Amendment’s plain text covers an individual’s 

conduct,” Bruen, 142 S. Ct. at 2126—i.e., whether the regulation at issue 

prevents any “people” from “keep[ing]” or “bear[ing]” “Arms” for lawful 

purposes, U.S. Const. amend. II.  The Constitution “presumptively protects 

that conduct.”  Bruen, 142 S. Ct. at 2126; see also id. at 2129–2130 (“When 

the Second Amendment’s plain text covers an individual’s conduct, the 

Constitution presumptively protects that conduct.”); id. at 2134 (examining 

whether the “plain text of the Second Amendment” protected the Bruen 

plaintiffs’ course of conduct); id. at 2135 (similar).   

                                         
5 See also Bruen, 142 S. Ct. at 2157 (Alito, J., concurring) (“Our 

holding decides nothing about who may lawfully possess a firearm or the 

requirements that must be met to buy a gun.  Nor does it decide anything 

about the kinds of weapons that people may possess.  Nor have we disturbed 
anything that we said in Heller or McDonald . . . about restrictions that may 

be imposed on the possession or carrying of guns.”); accord McDonald, 561 

U.S. at 785 (plurality opinion) (the Second Amendment “by no means 

eliminates” state and local governments’ “ability to devise solutions to social 
problems that suit local needs and values”).    
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If a challenged restriction regulates conduct protected by the “plain 

text” of the Second Amendment, Bruen then directs the government to 

justify its regulation by showing that the law is “consistent with this 

Nation’s historical tradition of firearm regulation.”  142 S. Ct. at 2126.  And 

while the Court recognized that the historical analysis conducted at step-one 

of the two-part approach that lower courts had adopted for analyzing Second 

Amendment claims was “broadly consistent with Heller,” 142 S. Ct. at 2127, 

it clarified how that analysis should proceed in important respects.  In some 

cases, the Court explained, this historical inquiry will be “fairly 

straightforward,” such as when a challenged law addresses a “general 

societal problem that has persisted since the 18th century.”  Id. at 2131.  But 

in others—particularly those where the challenged laws address 

“unprecedented societal concerns or dramatic technological changes”—the 

Court recognized that this historical analysis requires a “more nuanced 

approach.”  Id. at 2132.   

To justify regulations of that sort, Bruen held that governments are not 

required to identify a “historical twin,” and need only identify a “well-

established and representative historical analogue.”  142 S. Ct. at 2133.  

Thus, a modern-day regulation need not be a “dead ringer for historical 

precursors” to pass constitutional muster.  Id.  Instead, in evaluating whether 
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a “historical regulation is a proper analogue for a distinctly modern firearm 

regulation,” Bruen directs courts to determine whether the two regulations 

are “‘relevantly similar.’”  Id.  The Court identified “two metrics” by which 

regulations must be “relevantly similar under the Second Amendment”:  

“how and why the regulations burden a law-abiding citizen’s right to armed 

self-defense.”  Id. at 2133.  The Court explained that those dimensions are 

especially important because “‘individual self-defense is “the central 

component” of the Second Amendment right.’”  Id. (quoting McDonald, 561 

U.S. at 767, and Heller, 554 U.S. at 599).6  After Bruen, a modern regulation 

that restricts conduct protected by the plain text of the Second Amendment 

is constitutional if it “impose[s] a comparable burden on the right of armed 

self-defense” as its historical predecessors, and the modern and historical 

laws are “comparably justified.”  Id. 

II.  THE AMMUNITION LAWS DO NOT REGULATE CONDUCT 

PROTECTED BY THE PLAIN TEXT OF THE SECOND AMENDMENT 

1.  As discussed above, see supra p. 9, under the new text-and-history 

standard for adjudicating Second Amendment claims, the party challenging 

a restriction under the Second Amendment must first demonstrate that the 

                                         
6 See also Heller, 554 U.S. at 628 (“[T]he inherent right of self-

defense has been central to the Second Amendment right.”). 
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law regulates conduct protected by the “plain text” of the Second 

Amendment.  Bruen, 142 S. Ct. at 2126; see also id. at 2134 (noting that the 

government “[r]espondents do not dispute” that the text covered the 

plaintiffs’ desire to carry firearms in public for self-defense); accord id. at 

2130, 2135.  Because plaintiffs have not made that showing here, this Court 

may reverse the grant of the preliminary injunction and order that judgment 

be entered in the Attorney General’s favor based on this prong of the Bruen 

analysis.  

Plaintiffs challenge four of California’s laws regulating the sale or 

transfer of ammunition:  (1) the requirement that ammunition transactions 

take place in a face-to-face interaction at a licensed ammunition vendor, (2) 

the requirement that purchasers submit to a background check before the 

ammunition sale or transfer may be completed, (3) the requirement that 

purchasers demonstrate proof of lawful presence in this country, and (4) the 

requirement that ammunition vendors report certain information to the 

California Department of Justice.  See 7-ER-1718–1749 (first amended 

complaint); Opening Br. at 6–15 (providing an overview of the Ammunition 

Laws).  But none of these laws prevent any member of “the people” from 

“keep[ing]” or “bear[ing]” any “Arms.”  U.S. Const. amend II.  Instead, they 

merely “impos[e] conditions and qualifications on the commercial sale of 
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arms,” and are thus among those “presumptively lawful regulatory 

measures” governments may adopt consistent with the Second Amendment.  

Heller, 554 U.S. at 626–627, 627 n.26; see also Bruen, 142 S. Ct. at 2162 

(Kavanaugh, J., concurring) (quoting this portion of Heller).  Indeed, Bruen 

expressly recognizes that States may require individuals who wish to carry 

firearms in public to successfully complete a background check prior to 

being authorized to carry.  See 142 S. Ct. at 1238 n.9; see also id. at 2162 

(Kavanaugh, J., concurring) (noting that conditioning the right to public 

carry on “a background check” is “constitutionally permissible, subject of 

course to an as-applied challenge”).  

The conclusion that plaintiffs’ challenge fails as a textual matter is 

consistent with both the Supreme Court’s Second Amendment precedents 

and the way the Court analyzes other constitutional rights.  Heller and 

McDonald invalidated unusually “severe” restrictions that “totally ban[ned] 

handgun possession in the home.”  Heller, 554 U.S. at 628-629; see also 

McDonald, 561 U.S. at 750-751.  Those laws “amount[ed] to a destruction 

of the [Second Amendment] right” to “keep” firearms for “the core lawful 

purpose of self-defense” by “law-abiding, responsible citizens.”  Jackson, 

746 F.3d at 961 (quoting Heller, 554 U.S. at 629, 635).  Similarly, the 

“proper cause” requirement challenged in Bruen made it “virtually 
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impossible for most New Yorkers” “to carry a gun outside the home for self-

defense,” 142 S. Ct. at 2156 (Alito, J., concurring), and therefore effectively 

“nullif[ied] half of the Second Amendment’s operative protections”—the 

right to “bear” arms, id. at 2135 (majority opinion).  Here, by contrast, the 

Ammunition Laws do not prevent any person from keeping or carrying any 

firearm anywhere.7 

Moreover, requiring plaintiffs to demonstrate that a challenged 

regulation burdens conduct protected by the “plain text” of the Second 

Amendment accords with how the Supreme Court “protect[s] other 

constitutional rights.”  Bruen, 142 S. Ct. at 2130.  When scrutinizing free 

exercise claims, for example, the Court first asks whether the plaintiff has 

shown that the government “has burdened his sincere religious practice 

pursuant to a policy that is not ‘neutral’ or ‘generally applicable.’”  Kennedy 

v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2421–2422 (2021).  Plaintiffs who 

                                         
7 Of course, individuals who fail the background check may not 

secure ammunition.  But plaintiffs have not challenged California’s ability to 

prevent these individuals from doing so.  See Answering Br. 30-31 

(acknowledging that felons, domestic violence misdemeanants, the 
dangerously mentally ill, and others “have no right to purchase 

ammunition”).  Instead, they challenge the requirements that individuals 

submit to background checks and present identification of lawful status and 
that vendors record and transmit certain information.  
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assert free speech claims are “oblig[ed]” to “demonstrate that the First 

Amendment even applies” to the “assertedly expressive conduct” in which 

they wish to engage.  Clark v. Cmty. for Creative Non-Violence, 468 U.S. 

288, 293 n.5 (1984).8  And in assessing whether an election law burdens 

other constitutional rights, the Court first asks whether the regulation 

imposes a “‘severe’” burden on that right or, instead, only a “‘reasonable, 

non-discriminatory restriction[],’” in which case “‘the State’s important 

regulatory interests are generally sufficient to justify’ the restrictions.”  

Burdick v. Takushi, 504 U.S. 428, 434 (1992); see also Zablocki v. Redhail, 

434 U.S. 374, 386 (1978) (“[R]easonable regulations that do not 

significantly interfere with decisions to enter into the marital relationship 

may legitimately be imposed.”). 

Bruen holds that this approach applies in the Second Amendment 

context.  Just as the First Amendment applies only to laws that, inter alia, 

“prohibit[] the free exercise” of religion or those that “abridg[e] the freedom 

of speech,” U.S. Const. amend I, the Second Amendment only 

“presumptively protects” conduct covered by the “Second Amendment’s 

                                         
8 See also, e.g., Sorrell v. IMS Health, Inc., 564 U.S. 552, 567 (2011) 

(the First Amendment does not prohibit “restrictions directed at commerce 
or conduct” even if they impose “incidental burdens on speech”).   
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plain text,” Bruen, 142 S. Ct. at 2129–2130; id. at 2126, 2134, 2135.  Any 

other rule would require governments to justify regulations that make it only 

marginally harder to acquire a firearm by pointing to an analogue in “this 

Nation’s historical tradition of firearm regulation.”  Id. at 2126.  It would 

mean, for example, that a government would be required to demonstrate that 

there is a “well-established and representative historical analogue,” Bruen, 

142 S. Ct. at 2133 (emphasis omitted), for laws that require vendors to 

record and transmit certain information about ammunition purchasers and 

ammunition theft to the government—like the one challenged here, see Cal. 

Penal Code §§ 30352, 30363—or laws that require the government to share 

that information with academic researchers for the purpose of studying “the 

prevention of violence,” Cal. Penal Code § 11106(d).9  Nothing in Bruen 

suggest that the Second Amendment’s reach extends to all laws that relate to 

firearms in any way.   

                                         
9 See, e.g., First Amended Complaint, Doe v. Bonta, No. 22-cv-10-

LAB, Dkt. 28, ¶ 127 (S.D. Cal. Feb. 18, 2022) (arguing that California’s 

information-sharing laws violate the Second Amendment because they 
“chill[] the exercise of the rights to keep and bear arms”); see also Teixeira 

v. Cty. of Alameda, 873 F.3d 670, 673 (9th Cir. 2017) (en banc) (upholding a 

zoning regulation governing the sale of firearms because the plaintiff had not 

“plausibly alleged” that the ordinance “impede[d] any resident of Alameda 
County who wishes to purchase a firearm from doing so”).   
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To be sure, governments may not adopt laws that are facially neutral, 

but in practice prevent “ordinary, law-abiding, adult citizens” from 

“keep[ing] and bear[ing] arms for self-defense.”  Bruen, 142 S. Ct. at 2125, 

2134.  For example, the Second Amendment right “‘wouldn’t mean much’ 

without the ability to acquire arms.”  Teixeira, 873 F.3d at 677.  Similarly, a 

“$1 million fee” imposed on the purchase of firearms “could effectively 

eliminate the general public’s ability to acquire a firearm.”  Bauer v. 

Becerra, 858 F.3d 1216, 1222 (9th Cir. 2017).  And a “regulation 

eliminating a person’s ability to obtain or use ammunition could thereby 

make it impossible to use firearms for their core purpose.”  Jackson, 746 

F.3d at 967. 

The Ammunition Laws create no such concern.  On their face, the 

requirements that ammunition purchasers obtain ammunition in person and 

provide proof of lawful presence in this country, as well as the requirement 

that ammunition vendors transmit certain information to the California 

Department of Justice, do not prevent anyone from keeping or bearing any 

arms.  And as the Attorney General previously explained, any Californian 

can pass a background check by submitting to the Basic Check—which costs 

$19 and typically takes a day or two.  See Opening Br. at 8–11, 26; Reply 

Br. at 7–8; Appellant’s 2d Suppl. Br. (Dkt. 76) at 5–10.  That process is even 
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easier for Californians with an up-to-date Automated Firearms System 

record:  those individuals may pass a background check using the Standard 

Check, which costs only $1 and typically takes a matter of minutes.  See 

Opening Br. at 11–15, 26; Reply Br. at 7–8.   

As a facial matter, none of the laws challenged here prevents any “law-

abiding, responsible citizens” from keeping, carrying, or “us[ing] arms for 

self-defense.”  Bruen, 142 S. Ct. at 2131 (quoting Heller, 554 U.S. at 635) 

(quotation marks omitted).  Indeed, Bruen itself strongly suggests that 

systems like the one created by the Ammunition Laws are constitutional.  

The Court made clear that States may require individuals to secure a permit 

to carry firearms in public, but reserved the possibility that such schemes 

could be put toward “abusive ends” by requiring “lengthy wait times” or 

“exorbitant fees.”  Id. at 2138 n.9 (emphasis added).  A few minutes (or 

even a few days) is not a lengthy wait time; and a dollar (or even $19) is not 

an exorbitant fee.  Cf. Bauer, 858 F.3d at 1222 ($19 fee charged for 

background checks to purchase firearms had no “impact on the plaintiffs’ 

actual ability to obtain and possess a firearm”); Silvester v. Harris, 843 F.3d 

816, 827 (9th Cir. 2016) (“actual effect” of 10-day waiting period to 

purchase firearms “is very small” in part because it does not “prevent any 

individuals from owning a firearm”).  
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2.  In challenging the Ammunition Laws, plaintiffs have never disputed 

that California may “‘impos[e] conditions and qualifications on the 

commercial sale of arms.’”  Answering Br. at 21.  Indeed, they have 

recognized that ammunition background checks are not “necessarily 

unconstitutional.”  Appellees’ 1st Suppl. Br. (Dkt. 67) at 2 (emphasis 

omitted).  Instead, they have argued that these laws violate the Second 

Amendment because they are too “burdensome.”  Answering Br. at 21; also 

id. (“Appellees are challenging only the novel means by which the State 

imposes burdens on law-abiding citizens” to purchase ammunition).   

But it remains the case that “‘[c]onspicuously missing from this lawsuit 

is any honest-to-God resident of [California] complaining that he or she 

cannot lawfully buy’” ammunition because of the challenged laws.  Teixeira, 

873 F.3d at 680 (quotation omitted).  Indeed, Bruen’s focus on the “plain 

text” of the Second Amendment, 142 S. Ct. at 2126, only reinforces why 

plaintiffs’ challenge to the Ammunition Laws fails.  Just two of the seven 

individual plaintiffs submitted evidence demonstrating that they attempted to 

purchase ammunition after these laws took effect.  See 6-ER-1544–1547.  

One was able to do so after successfully completing the Standard Check, a 
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process that took her “nearly 30 minutes” and cost $1.  6-ER-1547.10  And 

while the other plaintiff was unable to purchase ammunition from an online 

retailer because that vendor’s “system [was] unable to authorize transactions 

in compliance with California’s new laws,” he did not aver that he was 

unable to purchase ammunition elsewhere.  6-ER-1644.  On the contrary, he 

recognized that he could purchase “the same type of ammunition” at another 

nearby vendor (albeit at a higher price).  6-ER-1544.  In short, the 

Ammunition Laws have not prevented any person actually before the Court 

from “keep[ing] and bear[ing] arms.”  Bruen, 142 S. Ct. at 2127. 

Instead of demonstrating that the Ammunition Laws have prevented 

any individual who is a party to this suit from procuring ammunition, 

plaintiffs point to the 16% of people whose Standard Checks had been 

rejected in the first few months after the Ammunition Laws took effect.  See, 

e.g., Answering Br. at 22.  In particular, they focus on those would-be 

purchasers whose Standard Checks were rejected and who did not go on to 

purchase ammunition through other means.  Id. at 34.  But as the Attorney 

                                         
10 Other evidence in the record indicates that the background check 

took “less than a minute” for this plaintiff.  4-ER-957. 
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General has previously explained, these arguments fail for three overlapping 

reasons.   

First, any person whose Standard Check is rejected may still purchase 

ammunition by passing a background check through other means, including 

the Basic Check.  See Opening Br. at 8–11, 26; Reply Br. at 7–8; 

Appellant’s Second Supplemental Br. at. 5–9.11  The Basic Check costs $19, 

typically takes a few days, and allows purchasers to buy as much 

ammunition as they want.  See Opening Br. at 8–11.  And although “more 

than half” of persons whose Standard Checks were rejected did not “go[] on 

to obtain ammunition” in the first few months after the Ammunition Laws 

became effective, Answering Br. at 34 (emphasis omitted), nothing in the 

record demonstrates why they chose not to.12  Indeed, plaintiffs introduced 

no evidence suggesting that the Basic Check “effectively eliminate[s] the 

general public’s ability to acquire” ammunition.  Bauer, 858 F.3d at 1222. 

                                         
11 Another, less common way to pass a background check is by 

obtaining a Certificate of Eligibility.  See Opening Br. at 15 n.5.  

12 As the Attorney General has previously explained, a Standard 

Check is rejected when the information entered into the Dealer Record of 
Sale Entry System does not match information that is in the State’s 

Automated Firearms System.  Opening Br. at 11–14.  A mismatch may 

occur for any number of reasons, including because the vendor incorrectly 

entered the purchaser’s information, or because the purchaser failed to 
update his or her address in the Automated Firearms System.  Id. at 31.   
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Second, plaintiffs’ attempt to rely on the purported experiences of other 

purchasers violates a basic tenet of Article III standing—that they have “‘a 

personal stake in the outcome’ distinct from a ‘generally available grievance 

about government.’”  Gill v. Whitford, 138 S. Ct. 1916, 1923 (2018) (citation 

omitted).  By definition, plaintiffs do not have a personal stake in how the 

Ammunition Laws may apply to other people who are strangers to this 

litigation.  See Opening Br. at 43–48; Reply Br. at 3–7; cf. Coal. of Clergy, 

Lawyers & Professors v. Bush, 310 F.3d 1153, 1163 (9th Cir. 2002) 

(discussing the “well-established rule that a litigant may assert only his own 

legal rights and interests and cannot rest a claim to relief on the legal rights 

or interests of third parties”).  And the Attorney General has already 

explained why the organizational plaintiff does not have standing.  See 

Opening Br. at 44–45, Reply Br. at 5–7.  He has also explained why the 

individual plaintiffs cannot rely on the money and time they spent to pass a 

background check as a basis for invoking the purported experiences of 

hypothetical law-abiding Californians who were unable to procure 

ammunition because of the Ammunition Laws.  See Reply Br. at 4–5.  

Third, both before Bruen and now, plaintiffs cannot “shoulder their 

heavy burden” of showing that “no set of circumstances exists under which 

the Act would be valid,” United States v. Salerno, 481 U.S, 739, 745 
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(1987)—or even that they lack a “legitimate sweep,” Jackson, 746 F.3d at 

961-962.  The Ammunition Laws are plainly constitutional as to the 

hundreds of thousands of people who bought ammunition after successfully 

completely the Standard Check in the early months after the laws took 

effect.  Opening Br. at 27–33; Reply Br. at 7–10.  Because the vast majority 

of Californians who wanted to purchase ammunition during this time period 

were able to do so by paying a dollar and waiting a few minutes, see 

Opening Br. at 11–14—and because those whose Standard Checks were 

rejected could have purchased ammunition by using the Basic Check, see 

Opening Br. at 8–11—plaintiffs’ facial challenge fails.   

Bruen changed the Second Amendment landscape in important ways.  

But its focus on the “plain text” of the Second Amendment, Bruen, 142 S. 

Ct. at 2126, underscores why this lawsuit lacks merit and may be disposed of 

without historical analysis.  Plaintiffs have not demonstrated that the laws 

challenged here prevent them from “keep[ing]” or “bear[ing]” any “Arms.”  

U.S. Const. amend II.  Nor have the Ammunition Laws had that effect for 

most other ammunition purchasers.  And while the Attorney General 

acknowledges that a plaintiff may raise an as-applied challenge to the 

Ammunition Laws, see Opening Br. at 32–33, that is not a basis for 

declaring them unconstitutional on their face. 
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III. THIS COURT MAY REMAND THIS CASE FOR FURTHER 

PROCEEDINGS CONSISTENT WITH BRUEN 

If the Court disagrees with the Attorney General’s textual argument—

or concludes that this prong of the analysis raises questions that should be 

addressed by the district court in the first instance—then it should remand 

this case for further proceedings in light of Bruen.  In particular, the 

Attorney General has strong arguments as to why the Ammunition Laws are 

“consistent with this Nation’s historical tradition of firearm regulation.”  

Bruen, 142 S. Ct. at 2126.  Several members of the Supreme Court have 

recognized that governments have long had the power to preclude “a 

category of people that it deem[ed] dangerous” from keeping and bearing 

arms.  See Kanter v. Barr, 919 F.3d 437, 464 (7th Cir. 2019) (Barrett, J., 

dissenting); see also Bruen, 142 S. Ct. at 2162 (Kavanaugh, J., concurring) 

(repeating Heller’s observation that governments may prohibit felons and 

the mentally ill from possessing firearms).13  And as the Attorney General 

                                         
13 Several members of this Court—as well as other federal courts of 

appeals—reached a similar conclusion before Bruen was decided.  See, e.g., 

Duncan v. Bonta, 19 F.4th 1087, 1157 & n.27 (9th Cir. 2021), vacated and 
remanded ___ S. Ct. ____, 2022 WL 1247579 (U.S. June 30, 2022) 

(Bumatay, J., dissenting) (“Prohibiting the possession of arms by those 

found by the state to be dangerous, like violent criminals, dates to the 

Founding.  And prohibiting the mentally ill from exercising firearms rights 
also has roots dating to the Founding.”); United States v. Vongxay, 594 F.3d 
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has previously explained, background check regimes like the Ammunition 

Laws are best understood as modern versions of the “‘restrictions on the 

possession of firearms by felons and the mentally ill.’”  Opening Br. at 35–

36 (quoting Pena v. Lindely, 898 F.3d 969, 1009 n.19 (9th Cir. 2018)) 

(Bybee, J., concurring in part and dissenting in part); see also Reply Br. at 

10–11.  Indeed, Bruen recognizes that governments may conduct 

background checks before issuing licenses to carry firearms in public if the 

licensing regime is “designed to ensure only that those bearing arms in the 

jurisdiction are, in fact, ‘law-abiding, responsible citizens.’”  Bruen, 142 S. 

Ct. at 2138 n.9 see; also id. at 2162 (Kavanaugh, J., concurring) (similar).   

Thus, even if the Court concludes that plaintiffs’ challenge does not fail 

as a textual matter, the Ammunition Laws may still be upheld under the 

historical prong of the Bruen analysis.  But as the Attorney General has 

argued in other appeals pending before this Court at the time Bruen was 

issued, if the Court concludes that this historical analysis is necessary, the 

                                         

1111, 1118 (9th Cir. 2010) (the right to keep and bear arms is “‘inextricably 

. . . tied to’ the concept of a ‘virtuous citizen[ry],’” and the Second 
Amendment does “not preclude laws disarming the unvirtuous citizens (i.e. 

criminals)”); Binderup v. Att’y Gen. U.S.A., 836 F.3d 336, 348 (3d Cir. 

2016) (same); United States v. Yancey, 621 F.3d 681, 684–685 (7th Cir. 

2010) (same); United States v. Carpio-Leon, 701 F.3d 974, 979–980 (4th 
Cir. 2012) (same).    
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Attorney General submits that it would be prudent to vacate the district 

court’s order granting a preliminary injunction with respect to the Second 

Amendment claim and to remand this case to the district court for further 

proceedings consistent with Bruen.  See, e.g., Pet. for Panel Rehearing or 

Rehearing En Banc, Jones v. Bonta, No. 20-56174 (July 25, 2022) (9th Cir. 

Dkt. 93); see also supra p. 1 n.1.  Although Bruen recognized that the 

historical analysis that lower courts sometimes engaged in when using the 

two-step framework was “broadly consistent with Heller,” 142 S. Ct. at 

2127, it also provided important new guidance about how to conduct that 

inquiry.  For example, Bruen makes clear that governments are not required 

to identify a “historical twin,” only a “well-established and representative 

historical analogue.”  Id. at 2133.  And to justify its restriction as a historical 

matter, California must show that the regulation passes constitutional muster 

because it imposes a “burden on the right of armed self-defense” that is 

“comparable” to the relevant historical analogues and is “comparably 

justified.”  Id.   

Neither the parties nor the district court employed this sort of reasoning 

by analogy in their analyses in the lower courts.  And Bruen has changed the 

historical inquiry in other important ways.  For example, in defending the 

Ammunition Laws, the Attorney General pointed to several early-20th 
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century regulations (among others).  See, e.g., Appellant’s 1st Suppl. Br. 

(Dkt. 65) at 10-15.  Those arguments were consistent with guidance from 

this Court that laws from that era could be considering “longstanding” and 

therefore presumptively constitutional under Heller.  See, e.g., Silvester, 843 

F.3d at 831 (Thomas, C.J., concurring) (concluding that a law that dated to 

1923 was a longstanding regulation).  But Bruen has since made clear that 

evidence from this time period is less probative of the original understanding 

of the scope of the Second Amendment right than earlier gun regulations.  

See 142 S. Ct. at 2137.   

Bruen also left open other issues, including “whether courts should 

primarily rely on the prevailing understanding of an individual right when 

the Fourteenth Amendment was ratified in 1868 when defining its scope” or 

look to the “public understanding of the right to keep and bear arms” when 

the Second Amendment was ratified in 1791.  Id. at 2138.  More broadly, the 

Court “d[id] not resolve” the “manner and circumstances in which 

postratification practice may bear on the original meaning of the 

Constitution.”  Id. at 2162-2163 (Barrett, J., concurring).  And the Court 

recognized that the historical analysis that Bruen requires “can be difficult,” 

and sometimes requires judges to “resolv[e] threshold questions” and 

“mak[e] nuanced judgments about which evidence to consult and how to 
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interpret it.”  Id. at 2130 (quoting McDonald, 561 U.S. at 803–804 (Scalia, 

J., concurring)).14  It also directed lower courts to employ “various 

evidentiary principles and default rules” when resolving historical questions, 

including “the principle of party presentation.”  Id. at 2130 n.6.   

In light of this new guidance, if this Court disagrees with the Attorney 

General’s textual argument—or concludes that the district court should 

analyze how this prong of the Bruen analysis affects this case—vacatur and 

remand with respect to the Second Amendment claim would be the most 

appropriate disposition of this appeal.  Returning this case to the district 

court would allow that court to answer the questions left open by Bruen in 

the first instance on the basis of a record developed consistent with the 

historical inquiry that Bruen requires. 

                                         
14 See also Bruen, 142 S. Ct. at 2134 (“[W]e acknowledge that 

‘applying constitutional principles to novel modern conditions can be 

difficult and leave close questions at the margins.’” (quoting Heller v. 

District of Columbia, 670 U.S. 1244, 1275 (D.C. Cir. 2011) (Kavanaugh, J., 
dissenting))). 
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CONCLUSION 

The Court should reverse the district court’s order entering a 

preliminary injunction and order the district court to enter judgment in the 

Attorney General’s favor.  In the alternative, it should vacate the district 

court’s order granting a preliminary injunction with respect to the Second 

Amendment claim, direct that judgment be entered in the Attorney General’s 

favor on the dormant Commerce Clause claim, and remand this case for 

further proceedings. 
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