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Attorneys for Plaintiffs B&L Productions, Inc., California Rifle & Pistol Association,

Inco

orated, Gerald Clark, Eric Johnson, Chad Littrell, Jan Steven Merson, Asian

Pacific American Gun Owner Association, Second Amendment Law Center, Inc.

Donald Kilmer-SBN 179986

Law Offices of Donald Kilmer, APC
14085 Silver Ridge Road

Caldwell, Idaho 83607

Telephone: (%43108) 264-8489

Email: Don@DKLawOffice.com

Attorney for Plaintiff Second Amendment Foundation
IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

B&L PRODUCTIONS, INC., d/b/a
CROSSROADS OF THE WEST:
GERALD CLARK; ERIC JOHNSON;
CHAD LITTRELL: JAN STEVEN
MERSON; CALIFORNIA RIFLE &
PISTOAL’ASSOCIATION
INCORPORATED; ASIAN PACIIC
AMERICAN GUN OWNERS
ASSOCIATION: SECOND
AMENDMENT LAW CENTER, INC.;
and SECOND AMENDMENT
FOUNDATION,

Plaintiffs,
V.

GAVIN NEWSOM, in his official
capacity as Governor of the State of
California; ROB BONTA, in his official
capacity as Attorney General of the
State of California; KAREN ROSS, in
her official capacity as Secretary of
California Department of Food &
Aérlculture and in his personal capacity;
TODD SPITZER, in his official capacity
as District Attorney of Orange County;
32nd DISTRICT AGRICULTURAL
ASSOCIATION; DOES 1-10;

Defendants.

CASE NO:
COMPLAINT FOR DECLARATORY
& INJUNCTIVE RELIEF
1) VIOLATION OF 42 U.S.C. § 1983
EE SPEECH - POLITICAL];
%) VIOLATION OF 42 U.S.C. § 1983
REE SPEECH-MIXED POLITICAL
OMMERCIAL]J;

fS VIOLATION OF 42 U.S.C. § 1983
EE SPEECH-COMMERCIALY];

4) VIOLATION OF 42 U.S.C. § 1983
IOR RESTRAINT ON SPEECH];

5) VIOLATION OF 42 U.S.C. § 1983
IGHT TO ASSEMBLY];

E6 VIOLATION OF 42 U.S.C. § 1983
QUAL PROTECTION]

DEMAND FOR JURY TRIAL
NOTICE OF

UNCONSTITUTIONALITY OF
STATE STATUTE
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INTRODUCTION

1. Plaintiftf B & L PRODUCTIONS, INC., d/b/a CROSSROADS OF THE
WEST has operated popular, safe, heavily regulated, legal, and family-friendly gun
shows as a business in California for over 30 years, including at the Orange County
Fair & Event Center (“the Fairgrounds™).

2. Crossroads produces gun shows at the Fairgrounds where like-minded
individuals gather to engage in commerce related to, and necessary for, the lawful
and regulated exercise of Second Amendment rights for themselves, their exhibitors,
their patrons, their customers, and the general public. This safe and regulated
marketplace promotes public safety, even for people who do not attend gun shows
because it will tend to reduce the unregulated transfer of firearms within Orange
County. Furthermore, by providing a convenient forum for Californians to exercise
their right to acquire firearms locally, gun shows at the Fairgrounds will have the
tendency to discourage the sale and importation of firearms from other states with
less strict gun laws than California.

3. Plaintiffs Gerald Clark, Eric Johnson, Chad Littrell, Jan Steven Merson,
California Rifle & Pistol Association, Incorporated, Second Amendment Law
Center, Inc., Asian Pacific American Gun Owners Association, and Second
Amendment Foundation, Inc., attend and participate in the Crossroads gun show to
engage in First Amendment activities that are both necessary and essential to the
open, robust, and lawful exercise of their Second Amendment rights. CRPA also has
members who attend gun shows and sell ammunition, firearms, and precursor parts.

4, At the gun show, Plaintiffs associate with like-minded people,
participate in public discussions, attend informational forums, distribute and collect
information, provide training, make offers for sale, make offers to buy, and engage
in legal and political discussions related to the Second Amendment, which are all
forms of speech protected by the First Amendment. Discussions include, but are not

limited to, firearms and ammunition, firearm technology, firearm safety, and firearm
2
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law and politics. Participants also exchange information about where to hunt and
where to practice shooting, where and from whom to receive training, gunsmithing,
gun repair, gun art, and many other topics that arise from the right to acquire, own,
possess, enjoy, and celebrate arms as a quintessentially American artifact with
constitutional significance.

5. Defendants are government actors who, through the adoption and
enforcement of Senate Bill 264 (Min), codified at California Penal Code section
27575,! which prohibits the sale of firearms, ammunition, and “firearm precursor
parts” at the Fairgrounds with the intention and effect of shuttering gun show events
altogether, have engaged in and will continue to engage in action that violates
Plaintiffs’ constitutional rights to free speech, assembly, and equal protection. Their
actions also constitute prior restraint.

6. This action seeks declaratory and injunctive relief against Defendants
for violating the United States Constitution. It also seeks damages for lost profits,
lost opportunities, and diminished marketing value, and reimbursement for
reasonable attorney’s fees, costs, and other expenses in bringing this action.

JURISDICTION AND VENUE

7. The Court has original jurisdiction of this civil action under 28 U.S.C. §
1331 because the action arises under the Constitution and laws of the United States,
thus raising federal questions. The Court also has jurisdiction under 28 U.S.C. §
1343(a)(3) and 42 U.S.C. § 1983 since this action seeks to redress the deprivation,
under color of the laws, statutes, ordinances, regulations, customs and usages of the
State of California and political subdivisions thereof, of rights, privileges or
immunities secured by the United States Constitution and by Acts of Congress

8. Plaintiffs’ claims for declaratory and injunctive relief are authorized by

28 U.S.C. §§ 2201 and 2202, respectively, and their claim for attorneys’ fees is

! Plaintiffs refer to the challenged law, California Penal Code section 27575, as
SB 264 throughout this complaint.

3
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authorized by 42 U.S.C. § 1988.

0. Venue is proper in this Court under 28 U.S.C. § 1391(b)(2) because the
32nd District Agricultural Association is located within this district and a substantial
part of the events or omissions giving rise to Plaintiffs’ claims occurred in this
district. Further, the state of California maintains an office for service of process on
the Attorney General in Los Angeles County at 300 South Spring Street, Los
Angeles, CA 90013-1230.

PARTIES
[Plaintiffs]

10.  Plaintiff B&L PRODUCTIONS, INC., d/b/a CROSSROADS OF THE
WEST, is a for-profit event promoter operating in several western states. Crossroads
1s in the business of promoting and organizing trade shows throughout the state of
California and other western states, including their long-running gun show events
held at the Orange County Fair & Event Center (“the Fairgrounds™) operated under
the d/b/a Crossroads of the West (“Crossroads”). Before the adoption and
enforcement of SB 264, Crossroads was the largest vendor of gun show events in
California and at the Fairgrounds. Typically, thousands of people attend the gun
show on each of the weekends they are held. Crossroads provides the space for these
like-minded people to assemble. They have successfully produced and operated
multiple safe, legal, and family-friendly gun show events in California and at the
Fairgrounds every year for over 30 years. But for Defendants’ adoption and
enforcement of SB 264, Plaintiff Crossroads would immediately resume producing
and promoting gun show events at the Fairgrounds.

11. Plaintiff GERALD CLARK is a resident of Santa Ana, California, and
he is an NRA certified instructor. Before the implementation of SB 264, he regularly
attended gun shows at the Fairgrounds to purchase firearms, ammunition, parts for
firearms already owned, and materials to help him with his training and as a gun

owner to be more proficient. He has taught gun safety and training courses for 12
4
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years and has taught those courses at the Crossroads gun show at the Fairgrounds as
a Chief Range Safety Officer and Certified Trainer. During the training courses, he
talks to others about their rights, the importance of membership in the CRPA, and
the Second Amendment. SB 264 burdens his right to engage in otherwise lawful
commercial speech in a public forum and restricts his ability to purchase
ammunition, firearms, and parts for lawful purposes. And because the ban is
intended to make gun shows less profitable and effectively shutter them, it also
restricts his right to engage in the unique types of political, educational, and
commercial speech that takes place at the gun show. But for Defendants’ adoption
and enforcement of SB 264, Plaintiff Clark would continue attending and
participating in the Crossroads gun show events at the Fairgrounds.

12.  Plaintiff ERIC JOHNSON is a resident of Whittier, California, and he
is a Certified Trainer, Range Safety Expert, retired coach, and Chief Range Safety
Officer. Before the implementation of SB 264, he regularly attended gun shows at
the Fairgrounds to purchase firearms, ammunition reloading supplies, ammunition,
parts for the firearms he owns, materials for caring for his firearms, and much more.
Plaintiff Johnson also attended the Crossroads gun show at the Fairgrounds to
engage in expressive activities with like-minded people, including discussions
related to firearms, ammunition, and firearm accessories, the shooting sports,
politics, and the Second Amendment. He regularly sets up and works the CRPA
booths at gun shows. SB 264 burdens his right to engage in otherwise lawful
commercial speech in a public forum and restricts his ability to purchase
ammunition, firearms, and parts for lawful purposes. And because the ban is
intended to make gun shows less profitable and effectively shutter them, it also
restricts his right to engage in the unique types of political, educational, and
commercial speech that takes place at the gun show. But for Defendants’ adoption
and enforcement of SB 264, Plaintiff Johnson would continue attending and

participating in the Crossroads gun show events at the Fairgrounds.
5
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13. Plaintiff CHAD LITTRELL is a resident of La Habra, CA and owns
Vytamenc 22 Tactical. Before the implementation of SB 264, his company was a
regular vendor at the Crossroads gun shows at the Fairgrounds. At these events, he
would sell uppers, precursor parts and AR-15 rifles and discuss issues regarding
firearms, ammunition, and gun safety with customers of the gun show. Plaintiff
Littrell also attended the Crossroads gun show at the Fairgrounds to engage in
expressive activities with like-minded people, including discussions related to
firearms, ammunition, and firearm accessories, the shooting sports, politics, and the
Second Amendment. SB 264 burdens his right to engage in otherwise lawful
commercial speech in a public forum and restricts his ability to purchase
ammunition, firearms, and parts for lawful purposes. And because the ban is
intended to make gun shows less profitable and effectively shutter them, it also
restricts his right to engage in the unique types of political, educational, and
commercial speech that takes place at the gun show. Because of the essential
shutting down of gun shows at the Fairgrounds, Plaintiff Littrell had to close his
business. But for Defendants’ adoption and enforcement of SB 264, Plaintiff Clark
would re-open his business and continue attending and participating in the
Crossroads gun show events at the Fairgrounds.

14.  Plaintiff JAN STEVEN MERSON is a resident of Fullerton, California,
and he owns Merson’s Machining Tool Making and Gunsmithing. Before the
implementation of SB 264, his company (then known as Merson’s Custom Tooling
& Gunsmith) was a regular vendor at the Crossroads gun shows at the Fairgrounds.
At these events, he would sell “firearm precursor parts”—which are legal products
in California and are not considered firearms by legal definition. Plaintiff Merson
also attended the Crossroads gun show at the Fairgrounds to engage in expressive
activities with like-minded people, including discussions related to firearms,
ammunition, and firearm accessories, the shooting sports, politics, and the Second

Amendment. SB 264 burdens his right to engage in otherwise lawful commercial
6
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speech in a public forum and restricts his ability to purchase ammunition, firearms,
and parts for lawful purposes. And because the ban is intended to make gun shows
less profitable and effectively shutter them, it also restricts his right to engage in the
unique types of political, educational, and commercial speech that takes place at the
gun show. But for Defendants’ adoption and enforcement of SB 264, Plaintiff
Merson would continue attending and participating in the Crossroads gun show
events at the Fairgrounds.

15. Plaintiff ASIAN PACIFIC AMERICAN GUN OWNERS
ASSOCIATION (“APAGOA”) is a nonprofit organization incorporated under the
laws of Texas and registered with the California Secretary of State to do business in
the state of California. APAGOA is a community of gun owners with an Asian
Pacific American (“APA”) heritage. It’s core focus is to promote safe and
responsible gun ownership within the APA community by providing educational
materials and other resources to its members and other interested parties. APAGOA
advocates for firearm safety, education, and community-building initiatives. And it
strives to educate and empower the APA gun owner community so they can use
their firearms safely and responsibly. It brings this action on behalf of its
approximately 270 members and supporters who reside in California and, but for the
implementation of SB 264, would attend and participate in the Crossroads gun show
events at the Fairgrounds.

16. Plaintiff CALIFORNIA RIFLE & PISTOL ASSOCIATION,
INCORPORATED (“CRPA”) is a nonprofit membership organization incorporated
under the laws of California, with headquarters in Fullerton, California. Among its
other activities, CRPA works to preserve and expand constitutional and statutory
rights of gun ownership, including the right to self-defense and the right to keep and
bear arms. CRPA accomplishes this through its educational offerings, publications,
member engagement events, and legislative advocacy and initiatives. CRPA has

individual members and business affiliates that attend gun shows. Before the
7
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implementation of SB 264, CRPA and some of its members were regular vendors at
the Crossroads gun shows at the Fairgrounds, where they engaged the public in
discussions about the organization and its purposes, the shooting sports, firearms
and firearm safety, and the Second Amendment and other political issues. CRPA
also attended gun shows at the Fairgrounds to sell organization memberships,
advertise its events, distribute its publications, and sell its merchandise, some of
which includes expressly pro-gun messaging. Members of CRPA would attend to
advertise events, distribute publications, sell merchandise, ammunition, and
firearms, some of which includes expressly pro-gun messaging. CRPA has also
hosted political rallies, educational seminars, and range safety officer training at gun
shows throughout the state, including those at the Fairgrounds. SB 264 directly
burdens the right of CRPA, its officers, employees, volunteers, members, and
supporters, to engage in otherwise lawful commercial speech in a public forum and
to access firearms, ammunition, and parts for lawful purposes. And because the ban
on sales of firearms, ammunition, and parts is intended to make gun shows less
profitable and effectively shutter them, it restricts the right of CRPA, its officers,
employees, volunteers, members, and supporters, to engage in the unique types of
political, educational, and commercial speech that takes place at the gun show. But
for Defendants’ adoption and enforcement of SB 264, Plaintiff CRPA would
continue attending and participating in the Crossroads gun show events at the
Fairgrounds. Through this lawsuit, CRPA represents not only its own interests as a
gun show vendor, but also the interests of its members as gun show vendors and
attendees and supporters of the right to keep and bear arms for lawful purposes.

17.  Plaintiff SECOND AMENDMENT LAW CENTER, INC. (“2ALC”),
is a nonprofit organization, incorporated under the laws of Nevada with headquarters
in Henderson, Nevada, and registered with the California Secretary of State to do
business in the state of California. 2ALC works to advance Second Amendment

jurisprudence across the country while educating the public, participating in
8
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scholarly research, and providing thought-provoking writings and content to help
advance the Second Amendment. 2L.C works to support and protect Second
Amendment rights across the country, and they distribute materials at gun shows in
California to inform the public about their work. Because the ban on sales of
firearms and ammunition at the Fairgrounds is intended to make gun shows less
profitable and effectively shutter them, it restricts the rights of 2ALC to share
education and training materials with gun owners and those that attend gun show
events. In this lawsuit, 2ALC represents its interests as a gun show attendee and
purveyor of educational materials.

18.  Plaintiff SECOND AMENDMENT FOUNDATION, INC. (“SAF”) is a
non-profit membership organization. It is incorporated under the laws of the state of
Washington and was founded in 1974. SAF has over 700,000 members and
supporters nationwide, including thousands of members in California. The purposes
of SAF include education, research, publishing, and litigation. It is critical to the
success of SAF that its promotional material, publications, and messages about the
“right to keep and bear arms” reach demographic groups that are saturated with gun
owners, gun buyers, and people of the “gun culture.” Gun Shows like the one
threatened by the Defendants’ actions interfere with this effort. SAF is dedicated to
promoting a better understanding about our constitutional heritage to privately own
and possess firearms through educational and legal action programs designed to
better inform the public about gun control issues. SAF has been a pioneer in
innovative defense of the right to keep and bear arms, through its publications and
public education programs like the Gun Rights Policy Conference. Those
publications and other SAF materials and information are offered at gun show
events. Second Amendment Foundation also expends significant sums of money
sponsoring public interest litigation to defend its own interests to disseminate
information to like-minded individuals, in an individualized setting like a gun show,

but SAF also seeks to defend the interests of its member in lawsuits like this present
9
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effort.
[Defendants]

19. Defendant GAVIN NEWSOM is the Governor of the State of
California. As Governor, he is vested with “the supreme executive power” of the
state and “‘shall see that the law is faithfully executed.” Cal. Const. art. 5, §1.
Defendant Newsom is sued in his official capacity.

20. Defendant ROB BONTA is the Attorney General of the State of
California. He is the “chief law officer” of the state and has the duty to ‘see that the
laws of the State are uniformly and adequately enforced.” Cal. Const. art. 5, § 1.
Additionally, Defendant Bonta has “direct supervision over every district attorney”
within the State. Id. If, at any point a district attorney of the State fails to enforce
adequately “any law of the State,” Defendant Bonta must “prosecute any violations
of the law.” /d. Finally, Defendant Bonta, as Attorney General of the State of
California, ““shall assist any district attorney in the discharge” of duties when
“required by the public interest or directed by the Governor. . . .” Id. Defendant
Bonta is sued in his official capacity.

21. Defendant TODD SPITZER is the District Attorney responsible for
enforcing the law within the county of Orange. Under the California Government
Code, the district attorney must prosecute “all actions for the recovery” of fines and
penalties. Cal. Gov’t Code § 26521. Defendant Spitzer is sued in his official
capacity.

22. Defendant KAREN ROSS is the Secretary of the California Department|
of Food & Agriculture—the entity responsible for the policy oversight of the
network of California fair venues, which includes the Orange County Fair & Event
Center. Through the Department, Defendant Ross issues guidance for governance
and contracting to all agricultural districts throughout California (including
Defendant District) and requires reporting from the districts on operational issues.

The Department maintains an office of legal counsel for any actions brought against
10
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Agricultural Association Districts in the state. Defendant Ross is sued in her official
capacity.

23. Defendant 32nd DISTRICT AGRICULTURAL ASSOCIATION
(“District”) is a Governor-appointed Board of Directors that manages the state-
owned Orange County Fair & Event Center public venue. The District is governed
by a nine-member board, each member serving a four-year term. The District Board
of Directors appoints a CEO charged with the daily operations of the facilities but
maintains control over activities not delegated to the CEQO, including contracting
with those seeking to host events, including gun shows, at the Fairgrounds. It is
responsible for ensuring that all state laws governing gun shows at the Fairgrounds,
including SB 264, are faithfully enforced. Defendant District refused to consider
contracts for the gun show by refusing to place the question of contract approval on
monthly meeting agendas when considering other similar contracts.

24. The true names and capacities of Defendants named as DOES 1
through 10, inclusive, are individual, corporate, associate or otherwise, and are
unknown to Plaintiffs. They are, however, believed to be responsible in some way
for Plaintiffs’ loss and damages. Each Doe Defendant is, and at all times mentioned
here was, a partner, agent, principal, co-conspirator, or are otherwise vicariously or
directly responsible for the acts or omissions of the other defendants or themselves.
They are each sued individually and are joined as party defendants. Plaintiffs thus
sue each Doe Defendant under rules 15 and 21 of the Federal Rules of Civil
Procedure. Plaintiffs are informed and believed that the Doe Defendants are all
California residents. Plaintiffs will amend this complaint to show such true names
and capacities of Doe Defendants when they have been ascertained.

FACTUAL ALLEGATIONS
[The First Amendment Rights to Free Speech, Association, & Assembly]
25.  The First Amendment provides, in part, that “Congress shall make no

law . . . abridging the freedom of speech,” U.S. Const. amend. 1. It is incorporated
11
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and made applicable to the states by the Fourteenth Amendment to the United States
Constitution and by 42 U.S.C. § 1983.

26. Political and ideological speech—including speech concerning
“politics, nationalism, religion, or other matters of opinion”—has long been
considered the core of the First Amendment. W. Va. State Bd. of Educ. v. Barnette,
319 U.S. 624, 642 (1943).

27.  Public property made available for lease by community groups to
engage in expressive activity must thus be available without regard to the viewpoint
sought to be expressed Cinevision Corp. v. City of Burbank, 745 F.2d 560 (9th Cir.
1984). Such venues cannot be opened to some and closed to others, suppressing
protected expression, absent a compelling government interest. /d. at 571.

28.  The First Amendment does not tolerate the suppression of speech based
on what some may label an unpopular viewpoint of the speaker. John J. Hurley and
S. Boston Allied War Vets. Council v. Irish-Am. Gay, Lesbian & Bisexual Group of
Boston, 515 U.S. 557 (1995). Indeed, “above all else, the First Amendment means
that the government has no power to restrict expression because of its message, its
ideas, its subject matter, or its content.” Mosley, 408 U.S. at 95 (emphasis added);
see also Ashcroft, 535 U.S. at 573.

29. A content-based restriction that implicates political or ideological
speech must generally survive “strict scrutiny,” where the government must show
that the law is narrowly tailored to achieve a compelling government interest. See
Reed v. Town of Gilbert, 576 U.S. 155 (2015); see also Lorillard Tobacco Co. v.
Reilly, 533 U.S. 525 (2001) (holding that tobacco marketing restrictions — even
those purposed to protecting minors -- must be the narrowest means of achieving an
asserted state interest); Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786 (2011)
(overturing California law banning sale or rental of “violent video games” to
minors); see also Tracy Rifle & Pistol LLC v. Harris, 339 F. Supp. 3d 1007, 1018

(E.D. Cal. 2018) (holding that a California law prohibiting the display of a handgun,
12
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an imitation handgun, or a placard advertising the sale of a handgun in a manner that
is visible from the outside of a gun dealer’s premises is unconstitutional).

30. Even purely commercial speech—speech that “does no more than
propose a commercial transaction” or relates solely to the economic interests of the
speaker and audience—receives First Amendment protection if it is not misleading
and concerns a lawful activity. Cent. Hudson Gas & Elec. Corp. v. Public Serv.
Comm’n, 447 U.S. 557 (1980).

31.  “An offer to sell firearms or ammunition™ is constitutionally protected
commercial speech. Nordyke v. Santa Clara, 110 F.3d 707, 710 (9th Cir. 2009).

32.  Government restrictions on protected commercial speech are
constitutional only if they directly advance a substantial government interest and are
not broader than necessary to serve that interest. Cent. Hudson, 447 U.S. 5572

33. The First Amendment protects not only the right of free speech, but
also “the right of the people peaceably to assemble.” U.S. Const., amend. I. The
right to assemble often merges with the right to free expression. For “[e]ffective
advocacy of both public and private points of view, particularly controversial ones,
1s undeniably enhanced by group association.” NAACP v. Patterson, 357 U.S. 449,
462 (1958). “Governmental action which may have the effect of curtailing the
freedom to associate is subject to the closest scrutiny.” Id. at 461-62.

[The Fourteenth Amendment Right to Equal Protection Under the Law]

34. The Fourteenth Amendment to the United States Constitution,

enforceable under 42 U.S.C. § 1983, provides that no state shall deny to any person

? Though this is currently the controlling test for so-called “commercial speech,”
modern case law is trending toward extending full First Amendment protection to all
speech, including “commercial speech.” See Sorrell v. IMS Health, Inc., 564 U.S.

52 (moving toward providing commercial speech the same level of heightened

rotection long accorded to political speech); see also 44 Liquormart, Inc. v. Rhode
[sland, 517 U.S. 484, 523 (1996) (Thomas, J., concurring in part and concurring in
judgment) (“T do not see a philosophical or historical basis for asserting that
‘commercial’ speech is of ‘lower value’ than ‘noncommercial’ speech. Indeed, some
historical materials suggest to the contrary.”).

13
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within its jurisdiction the equal protection of the laws.

35. Singling out speakers because of the content of their speech also
violates their fundamental rights under the Equal Protection Clause. U.S. Const.
amend. XIV.

36. If unequal treatment occurs in the context of exercising a fundamental
right, or the government is motivated by animus toward a disfavored group, courts
apply heighted scrutiny. See Loving v. Virginia, 388 U.S. 1, 11 (1967); see also
Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985); Romer v. Evans, 517
U.S. 620 (1996). Indeed, “[b]ecause the right to engage in political expression is
fundamental to our constitutional system, statutory classifications impinging upon
that right must be narrowly tailored to serve a compelling governmental interest.”
Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 666 (1990), rev’d on other
grounds, Citzs. United v. Fed. Elec. Comm’n, 558 U.S. 310, 130 S. Ct. 876 (2010).

[Regulation of Gun Show Events in California]

37.  The state of California has the most rigorous regulatory regime for
commerce in firearms and ammunition in the United States. That regulatory regime
applies to the operation of gun show events throughout California. The laws related
to the acquisition and sale of firearms are arguably stricter at gun shows than at
brick-and-mortar stores or internet sales.

38.  Only state approved, licensed gun show producers may operate gun
shows in California.

39.  All gun show producers, including Plaintiff Crossroads, must have an
individual (the “promoter”) who holds a valid Certificate of Eligibility issued by the
California Department of Justice.

40.  Gun show producers must also, among other things:

a. Certify that they are familiar with all California laws regarding
gun shows, Cal. Penal Code § 27200;

b. Possess a minimum of $1,000,000 liability insurance, id.;
14
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c. Provide an annual list of shows or events to be held to the
California Department of Justice, id.; and

d. Notify the California Department of Justice no later than 30 days
prior to the gun show or event of any changes to the above, id.

e. Make available to law enforcement a complete and accurate list
of all vendors that will participate in the show to sell, lease, or
transfer firearms. Cal. Penal Code § 27205.

41.  Gun show producers must submit an annual event and security plan and
schedule to the California Department of Justice and any local law enforcement
agency. The plan must include:

a. Type of show or event;

b. Estimated number of vendors offering for sale or display
firearms;

C. Estimated number of attendees;

d. Number of entrances and exits at the event;

e. Location, dates, and times of the event;

f. Contact person and telephone number for both promoter and
facility;

g. Number of sworn peace officers employed by the producer or
facility who will be present at the event;

h. Number of non-sworn security personnel employed by the
producer or the facility who will be present at the event; and

1. Promoters must inform all prospective vendors of all California

laws regarding gun shows.
Cal. Penal Code §§ 27210, 27215.
42.  Gun show producers must also provide a list of all prospective vendors
and designated firearm transfer agents who are licensed firearm dealers to the

California Department of Justice no later than seven days prior to the event for the
15
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purpose of determining whether the vendor possess a valid license and are thus
eligible to participate in the event. Cal. Penal Code § 27220.

43. Ifavendor is not approved by the California Department of Justice or
fails to comply with all applicable California laws, they cannot participate. Cal.
Penal Code § 27220.

44,  If a gun show producers fails to inform all prospective vendors of
California’s state laws or fails to submit a list of all prospective vendors to the
California Department of Justice, the event cannot commence. Cal. Penal Code §
27230.

45.  Gun show producers must have written contracts with each vendor
selling firearms at the event. Cal. Penal Code § 27235.

46.  Gun show producers must post signs in a readily visible location at
each public entrance to the event that includes all of the following notices:

e “This gun show follows all federal, state, and local firearms and
weapons laws, without exception.”

e “Any firearm carried onto the premises by any member of the public
will be checked, cleared of any ammunition, and secured in a manner
that prevents it from being operated, and an identification tag or sticker
will be attached to the firearm before the person is allowed admittance
to the show.”

e ‘“No member of the public under the age of 18 years shall be admitted
to the show unless accompanied by a parent, grandparent, or legal
guardian.”

e “All firearm transfers between private parties at the show shall be
conducted through a licensed dealer in accordance with applicable state
and federal laws.”

e “Persons possessing firearms in this facility must have in their

immediate possession government-issued photo identification and
16
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display it upon the request to any security officer or any peace officer,
as defined in Section 830.”
Cal. Penal Code § 27240(a).

47.  Gun show producers must also post signs in a readily visible location at
each entrance to the parking lot stating: “The transfer of firearms on the parking lot
of this facility is a crime.” Cal. Penal Code § 27240(b).

48. A willful failure of a producer to comply with any of California’s
applicable laws is a misdemeanor punishable with a fine of up to $2,000 dollars and
would render the producer ineligible for a gun show producer license for up to one
year, which could cost a producer hundreds of thousands of dollars in lost revenue
for a willful infraction. Cal. Penal Code § 272459(c).

49.  Except in very limited exceptions applicable only to law enforcement,
actual firearm transfers are already prohibited from taking place at any gun show in
California.’ The firearm sale can be started through an on-site licensed “transfer
dealer,” but it cannot be completed on site. Instead, purchasers must pick up their
purchase at a licensed firearm retailer at a different licensed location--but only after
a 10-day waiting period and background check. There is no “Gun Show Loophole”
at gun shows operated in accordance with California Law.

50. The Gun Show Act of 2000, California Penal Code sections 27200-
27245, places even more restrictions on the operation of a gun show in California by
requiring that:

a. Vendors do not display, possess, or offer for sale any firearms,

knives, or weapons for which possession or sale is prohibited;

3 Cal. Penal Code §1 27310 (requiring all firearm transfers at gun shows to comply
with state and federal law); id. § 26805 (prohibiting the sale and transfer of a firearm
by a licensed dealer at any location other than the dealer’s premises as listed on their
license but allowing dealer to prepare documents at a gun show in preparation for
completion of the sale at the dealer’s premises); id. § 27545 (re.qﬁurlng all firearm
transactions to be processed through a licensed dealer when neither party is a
licensed firearm dealer).

17
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Vendors acknowledge that they are responsible for knowing and
complying with all applicable federal, state, and local laws
dealing with the possession and transfer of firearms;

Vendors will not engage in activities that incite or encourage hate
crimes;

Vendors will process all transfers of firearms through licensed
firearms dealers as required by state law;

Vendors will verify that all firearms in their possession will be
unloaded and that the firearms will be secured in a manner that
prevents them from being operated except for brief periods, when|
the mechanical condition of the firearm is being demonstrated to
prospective buyer;

Vendors provide all required information under Penal Code §
27320;

Vendors will not display or possess black powder or offer it for
sale;

Ammunition only be displayed in closed original factory boxes
or other closed containers, with the only exception for showing
the ammunition to a prospective buyer. On July 1, 2019,
additional state-law restrictions on the sale of ammunition will
become effective and gun shows must comply;

No member of the public under 18 years old may enter a gun
show unless accompanied by a parent or legal guardian;

No person other than security personnel or law enforcement
possess both a firearm and ammunition for that firearm at the

same time, with the exception of vendors who are selling both.

Plaintiff Crossroads diligently operates all of its gun shows in

accordance with state law, and it takes immediate remedial measures if irregularities

18
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are discovered.

52.  Vendors at Crossroads gun shows are some of the same licensed
vendors that have brick and mortar stores in the community or operate legally over
the internet and are registered with the state as lawful businesses.

53.  Vendors at Crossroads gun shows sell legal products and enjoy being
able to attend gun shows so they can better interact with customers in a more
meaningful and intimate way.

54. Even with all of the state and federal regulations that promoters and
vendors must abide, through the adoption and enforcement of SB 264, Defendants
now seek to wholly prohibit constitutionally protected, highly regulated, and
otherwise perfectly legal activity.

[The Gun Show Cultural Experience]

55. Gun shows are a modern bazaar—a convention of like-minded
individuals who meet in this unique public forum that has been set aside by state and
local governments for all manner of commerce. This convention-like setting is of
incalculable benefit to the gun-buying consumer and promotes public safety.

56.  Gun shows, in general, and the Orange County show, in particular, are
a celebration of America’s “gun culture” that is a natural and essential outgrowth of
the constitutional rights that flow from the Second Amendment to the United States
Constitution.

57.  Gun shows, in general, and the Orange County show, in particular, are
a First Amendment forum where literature and information are shared, speakers
provide valuable lectures, classes are conducted, political forums are held where gun
rights discussions take place, and candidates for political office can meet to discuss
political issues, the government, and the constitution with constituents who are part
of the California gun culture.

58.  Thousands of people attend gun shows on the weekends they are held at

the Fairgrounds. Many attend as new gun owners seeking information and
19
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instruction. With over 1 million new gun owners in California in the past year, gun
shows offer the opportunity for these new gun owners to learn about firearms,
safety, and speak to expert firearm enthusiasts.

59.  Gun shows place a huge emphasis on safety as citizens come together.
Gun shows are designed to offer a communal atmosphere of like-minded people that
one does not find in a store where people are running in to pick up one or two items.
Gun shows are designed so that people will congregate, take their time, engage each
other and the vendors, and learn in a way that they do not otherwise engage.

60.  Gun shows also happen to include the exchange of products and ideas,
knowledge, services, education, entertainment, and recreation related to the lawful
uses of firearms. Those lawful uses include (but are not limited to): firearm safety
training; defense of self and others; defense community, state, and nation; hunting;
target shooting; gunsmithing; admiration of guns as art; appreciation of guns as
technological artifacts; and the study of guns as historical objects.

61. Gun shows, in general, and the Orange County show, in particular, are
cultural marketplaces for those members of the “gun culture” who attend to
celebrate their constitutional rights and to pass their beliefs in patriotism and the
rights of the individual on to the next generation. It is a place where parents take
their children and grandparents take their grandchildren to share with them, among
other things, a love of historic firearms, stories of American war heroes, and their
love of hunting.

62. Gun shows, in general, and the Orange County show, in particular, are
places where parents can learn to protect their families and their homes, and how to
stay in compliance with California’s ever-changing gun laws.

63.  Gun shows, in general, and the Orange County show, in particular, are
places where people can discuss the positions of political candidates and whether
those values line up with their own beliefs in protecting the Second Amendment.

64. Gun shows, in general, and the Orange County show, in particular, are
20
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held and promoted, and considerable investment is made, precisely to promote and
“normalize” the “gun culture” and the constitutional principles that gun show
participants hold dear.

65.  This forum is vitally important especially in California where
government actors at all levels of government (federal, state, and local) are openly
hostile to the cultural values of the Second Amendment and where supporters of
those cultural values are not considered “mainstream.”

66. Participating in “gun culture” is an important reason people attend
Crossroads gun shows as vendors, exhibitors, customers, and guests (even if
particular vendors or attendees are not in the firearm business or in the market to
buy a gun at a particular event).

67. While less than 40% of vendors at Crossroads’ events offer firearms or
ammunition for sale (the remaining vendors offer accessories, collectibles, home
goods, lifestyle products, educational information, food, and other refreshments), the
principle draw of gun shows is the availability of firearms, ammunition, and firearm
parts and accessories for sale, as well as the ability to handle and inspect firearms
while in the presence of knowledgeable vendors.

68. Indeed, many people attend gun shows to learn about the technology
and use of various firearms and ammunition when they are considering whether to
buy or sell a firearm and to exchange knowledge with experienced dealers and
firearm enthusiasts that they cannot get anywhere else. Teixeira v. County of
Alameda, No. 13-17132 (9th Cir. 2017).

69. Without the ability to buy and sell firearms and ammunition at gun
shows at the Fairgrounds, the events will no longer be able to draw many of its

vendors and attendees, making the events unprofitable and economically infeasible.

_ * The Teixeira court did not answer whether the Second Amendment includes a
right to purchase a firearm. Plaintiffs allege, in good faith, that the right to keep and
bear arms necessarily includes the rights to purchase and sell them. Indeed, those
rights are a necessary predicate to the exercise of the Second Amendment.

21
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When events are no longer profitable, producers and vendors cannot afford to attend
and host the shows or maintain the speech components of gun show.

70.  Defendants wish to end this celebration of “gun culture” and Second
Amendment rights because they do not understand the culture or the people. To that
end, Defendants have attempted, through SB 264’s ban on sales of firearms,
ammunition, and “firearm precursor parts” at the Fairgrounds, to permanently
deprive Plaintiffs of their right to engage in constitutionally protected conduct at the
Fairgrounds.

[The Orange County Fair & Event Center]|

71.  The Fairgrounds is owned by the state of California and managed by
the Board of Directors of Defendant District, which must regularly report its
activities to the California Department of Food & Agriculture.

72.  Among other things, Defendant District is charged with maintaining the
Fairgrounds and ensuring that is used for public purposes.

73. Defendant Ross, as the Secretary of the California Department of Food
& Agriculture, oversees the operation of the various agricultural districts in the state,
including Defendant District.

74.  The California Department of Food & Agriculture, under Secretary
Ross, provides policies and guidance for the operation of all agricultural districts in
the state, including the use of facilities as directed by Department policy.

75.  The California Department of Food & Agriculture maintains a CDFA
Contracts Manual for Agricultural Districts (“Manual”). Section 6.25 of the Manual
states that “[w]hether or not a fair rents out their facilities for gun shows is a policy
decision to be made by the fair board and their community.”

76.  The Fairgrounds is a state-owned property maintained and opened for
use by the public. By virtue of being opened by the state for use by the public, it is a
“public forum,” from which the government may not generally exclude expressive

activity. Cinevision, 745 F.2d at 569 (quoting Perry Educ. Ass’n v. Perry Local
22
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Educators’ Assn, 460 U.S. 37, 45-46 (1983)).

77.  The Fairgrounds is used by many different groups and is a major event
venue for large gatherings of people to engage in expressive activities, including
concerts, festivals, and industry shows. Indeed, “OC Fair & Event Center is a 150-
acre event venue that hosts over 150 events and attracts approximately 4.3 million
visitors annually. [Its] versatile multi-use property can be transformed to fit a variety
of events from small private events to large-scale trade shows and festivals.” OC

Fair & Event Center, Event Space Sales, https://ocfair.com/venue-rentals/venue-

options/rental-property-brochure/ (last visited Aug. 4, 2022) (attached as Exhibit 1).

78.  The Fairgrounds actively promotes the use of the property by the public
through contracting for available space at the Fairgrounds. /d.; see also OC Fair &
Event Center, Venue Rentals, https://ocfair.com/venue-rentals/ (last visited Aug. 4,

2022).

79.  The Fairgrounds’ Board of Directors Governing Manual states that
Defendant District’s purpose is “(1) to hold fairs, expositions and exhibitions in
Orange County to exhibit the industries and industrial enterprises, resources, and
products of every kind or nature of the state, with a view toward improving,
exploiting, encouraging, and stimulating them; and (2) to construct, maintain, and
operate recreational and cultural facilities of general public interest in Orange
County. The 32nd DAA has adopted a mission statement to effectuate these
purposes, which is the celebration of Orange County’s communities, interests,
agriculture and heritage.” 32nd District Agricultural District, Board of Directors

Governing Manual, Introduction at 1, available at https://s3.us-west-

1.amazonaws.com/ocfair.com/wp-content/uploads/2021/02/02141413/Policy-
Combo-All.pdf (last visited Aug. 4, 2022).

80.  The Fairgrounds has held non-gun-show events in which criminal
activity has taken place. These criminal incidents are no more likely to happen at a

gun show than at other types of events, but the Defendants have not banned these
23
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promoters or their events.
[Contracting for Use of the Fairgrounds]

81. Defendant District has a process for securing returning contractors who
would like to secure specific dates into future years before the contracts can be
drafted and executed.

82.  Each year, returning and regular contractors, including Plaintiff
Crossroads, submit preferred dates for the next calendar year, so Defendant District
can confirm availability and so that Plaintiff Crossroads can begin to reserve
vendors and materials for the show weekends.

83.  Due to the size and extensive planning that goes into producing gun
show events, Defendant District has—for decades—provided and held preferred
dates for Plaintiff Crossroads, a long-time contractor, until the contracts can fully be
executed.

84. Defendant District’s “hold” system essentially operates as a right of
first refusal to the benefit of returning contractors. For example, if another contractor
wanted the same preferred dates as Plaintiff Crossroads, Defendant District would
not allow another vendor to come in and take those dates from Plaintiff Crossroads
even though there is no official contract in place yet.

85.  The “hold” system also provides Defendant District with the security of’
knowing its venue is booked with experienced and knowledgeable repeat contractors
that have a demonstrated record of running safe and profitable events at the
Fairgrounds.

86.  The “hold” system also permits the promoter to spend advertising
dollars to promote its events, but when governments announce plans to ban gun
shows at particular venues, vendors and patrons rationally make plans to attend gun
show events at other venues or seek other states to conduct their commerce.

87.  Defendant District also considers the “hold” dates and shows during

budget discussions which are typically held in the year before the contracts are
24
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commenced.

88.  Upon information and belief, Plaintiffs allege that the “hold” system is
widely used by similar state fair board venues and is standard industry practice.

89.  Plaintiff Crossroads, after doing business in this customary manner for
more than 30 years, had no reason to doubt that Defendant District would continue
to honor such relationship with Plaintiff Crossroads.

[Ban on Gun Shows at Other Fairgrounds & Resulting Litigation]

90.  Despite the long history that Plaintiff Crossroads has had in California,
operating safe and legal events, the political environment has become hostile toward
gun show events and (more generally) toward the “gun culture” in recent years.

91. Indeed, gun-show-banning activists are at work throughout the state
and the country to ban all gun shows everywhere, not because they are “dangerous
for the community,” but because they do not subscribe to the same values as gun
show promoters, vendors, and participants.

92.  With increasing regularity, the same activists are making appearances
on Zoom board meetings held by fair boards across the state, and during each
appearance, they make the same claims in order to shut down lawful gun shows.

93.  These activists rely on unfounded fears about the security of gun show
events, false claims that gun shows are inherently dangerous because they normalize
the “gun culture,” and peddle in false stereotypes about the people that attend gun
shows. See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432 (1985) (striking
an ordinance requiring a special permit for a group home for the intellectually
disabled and citing direct evidence of negative attitudes toward persons with
disabilities expressed by community members and recorded in the legislative
history).

94. In 2017, gun-show-banning activists using the same tactics described
above began pressuring the 22nd District Agricultural Association (“22nd DAA”),

which manages the Del Mar Fairgrounds in San Diego, to prohibit gun show events
25
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at the Del Mar Fairgrounds. In response, the 22nd DAA began a series of meetings
and comment periods to determine whether it would continue to contract with
Plaintiff Crossroads or other gun show producers for the use of the Del Mar
Fairgrounds to host gun show events.

95. The 22nd DAA also engaged in communications with other
government agencies and with Crossroads to determine whether gun shows at the
Fairgrounds were operated in full compliance with state and federal law, and if the
events pose any real danger to the community.

96. On April 23, 2018, Defendant Newsom sent a letter to the 22nd DAA,
urging the Board to ban gun shows at the Fairgrounds, citing his concerns that
“[p]ermitting the sale of firearms and ammunition on state-owned property only
perpetuates America’s gun culture.” Letter from Governor Gavin Newsom to Board
Members of 22nd District Agricultural Association (April 23, 2018) (attached as
Exhibit 2).

97.  On September 10, 2018, Assembly member Todd Gloria (D) sent a
letter to the 22nd DAA, stating his “firm belief that the State of California should in
no way help to facilitate the sale of firearms.” He also expressed his support for the
22nd DAA “willingness to consider options for limiting or eliminating these gun
shows” and vowed to “act by way of legislation should the 22nd DAA Board be
unable to take meaningful action.” Letter from Assembly Member Todd Gloria to
Board Members of 22nd District Agricultural Association (Sept. 10, 2018) (attached
as Exhibit 3).

98. At apublic hearing on September 11, 2018, a fair board ad hoc
“Contracts Committee” recommended that the 22nd DAA “not consider any
contracts with the producers of gun shows beyond December 31st, 2018, until such
time as the [22nd DAA] has put into place a more thorough policy regarding the
conduct of gun shows.”

99. In testimony before the 22nd DAA at the September 11, 2018 hearing,
26
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Patrick Kerins, who was then the Public Safety Director for the 22nd DAA, reported
on the laws that apply to gun shows in California, as well as Plaintiff Crossroads
history of events at the Fairgrounds.

100. During his comments at the September 11, 2018 hearing, Mr. Kerins
referenced a memorandum that he prepared for the 22nd DAA’s Board of Directors
in 2016. In that memorandum, he reported that:

As Chief of Security for the 22nd DAA, I routinely inspect the

éun show and on a regular basis communicate with the San Diego

heriff’s Department re: compliance with all the applicable laws and
regulations and the Security Plan required by the California
Department of Justice Firearms Division. I recently spoke to
Detective Jaime Rodriguez of the Sheriff’s North Coastal Station
who supervises the four Deputies assigned to the gun show security
detail and Detective Stacey Smith who 1s assigned to the Sheriff’s
Licensing Division. Both Detectives said the Crossroads of the West
Gun Show is in complete compliance with all the local, State and
Federal laws that govern gun shows and that there have not been any
violations of law. Both Detectives had high praise for the show
promoters and the 22 DAA staff.

Memorandum of Patrick Kerins, Public Safety Director, 22nd District Agricultural
Association, to Board of Directors, 22nd District Agricultural Association, at 17
(2016) (attached as Exhibit 4).
101. Mr. Kerins’ 2016 memorandum continued:

In my considered opinion, as Chief of Security for the 22 DAA for

the last 17 grears, the CROSSROADS OF THE WEST GUN

SHOWS (5 per year) are in compliance with all the local, state and

federal regulatory statutes and have operated without any violations

of those laws Under the laws of the State of California you must

comply with all the laws of purchasing, selling and/or transferring of

firearms at a gun show as you would at licensed gun dealer’s store

Due to the strict California gun show regulations there are no so
called loop holes that you so often hear about in the media.

Ex. 4 at 17.

102. Ultimately, the lengthy process of meetings, public comment, and
communications with stakeholders resulted in no finding that allowing the (already
heavily regulated) gun show events to continue at the Del Mar Fairgrounds posed a
definite or unique risk to public safety. Indeed, the 22nd DAA presented no

evidence of any safety concerns within the community that could be linked to the
27
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over-30-year-old gun show at the Del Mar Fairgrounds.

103. Nonetheless, relying on contrived possibilities of unknown dangers and
unfounded claims that prohibiting gun shows might prevent suicide and violent
crime because the “gun culture” would be censored, the 22nd DAA voted to impose
a one-year moratorium on gun show events at the Del Mar Fairgrounds.

104. Plaintiffs Crossroads, CRPA, SAF, and others sued the 22nd DAA,
Defendant Ross, and others in federal court under to prevent enforcement of the
moratorium, alleging violations of various constitutional rights, including the rights
to free speech, assembly, and equal protection. See B&L Prods. v. 22nd Dist. Agric.
Ass’n, 394 F. Supp. 3d 1226 (S.D. Cal. 2019) (“B&L I”’) (attached as Exhibit 5).

105. Denying the 22nd DAA’s motion to dismiss and granting plaintiffs a
preliminary injunction—sua sponte—on the ground that plaintiffs were exceedingly
likely to succeed on the merits of their constitutional claims, the court in B&L
Productions temporarily enjoined the enforcement of the 22nd DAA’s gun show
moratorium and ordered the 22nd DAA to contract with Crossroads as it would any
other similar event promoter at the Fairgrounds. /d.

106. Shortly thereafter, the B&L Productions plaintiffs negotiated a
settlement with the 22nd DAA, represented by attorneys for the California
Department of Justice, permanently terminating the gun show moratorium,
reinstating Crossroads’ right to promote gun show events at the Fairgrounds, and
permanently barring the 22nd DAA from unilaterally halting B&L’s gun show
events at the Del mar Fairgrounds.

[California’s Assembly Bill 893 (Gloria)]

107. Making good on previous threats, and fully aware of the court’s
decision in B&L I, Assemblymember Gloria introduced Assembly Bill 893 (“AB
893”) on or about February 20, 2019. Assem. Bill 893, 2019-2020 Reg. Sess. (Cal.
2019) (attached as Exhibit 6).

108. AB 893, which added Section 4158 to the California Food &
28
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Agricultural Code, bars any “officer, employee, operator, lessee, or licensee of the
[District]” from “contract[ing] for, authoriz[ing], or allow[ing] the sale of any
firearm or ammunition on the property or in the buildings that comprise the Del Mar
Fairgrounds.” Violation of the law is a misdemeanor. /d.

109. AB 893 does not bar the possession of firearms or ammunition on the
property or in the buildings that comprise the Del Mar Fairgrounds. /d.

110. The text of AB 893 expressly identifies the ongoing presence at the Del
Mar Fairgrounds of “marketplaces popularly known as ‘gun shows,” at which
firearms and ammunition and other items are sold to the public approximately five
times a year.” Id.

111. AB 893 also clearly recognizes that “[p]romoters maintain relationships
with a core group of vendors, some selling guns and some selling other
merchandise, who travel as the schedule dictates from city to city and state to state
and in the West, for example, many of the same vendors can be seen at Crossroads
of the West Gun Shows from San Francisco, California, to Tucson, Arizona.” Id.

112. AB 893 failed to identify, however, any real public safety or security
concern specifically related to the existence of gun show events at the Fairgrounds.

113. To be sure, AB 893 claims, without support, that “[g]un shows bring
grave danger to a community” and that “dangerous incidents” have taken place at
guns shows at the Fairgrounds, including “an official vendor accused of trafficking
illegal firearms, sales of firearms to individuals registered in the Department of
Justice Bureau of Firearms Armed Prohibited Persons System, and illegal
importation of large-capacity magazines.” But AB 893 makes no effort to show that
these incidents are any more likely to occur at gun shows in California, which are
regulated at least as heavily as retailers operating out of brick-and-mortar stores.

114. Instead, AB 893’s legislative history reveals only general concerns
about gun violence occurring all over the country and legislators’ beliefs that the

state should not profit from sales of firearms and ammunition. See Matthew
29
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Fleming, Assem. Comm. Pub. Safety, Bill Analysis Re: AB 893 (Gloria), 2019-2020
Reg. Sess., at 3 (Cal. 2019) (attached as Exhibit 7).

115. Indeed, AB 893 opens with a list of tragedies, including the horrific
mass murders that took place at Columbine High School, Sandy Hook Elementary
School, and Marjory Stoneman Douglas High School—none of which were carried
out with firearms traced to gun show events at the Fairgrounds. Ex. 6.

116. What’s more, a March 26, 2019, analysis of AB 893 presented to the
Assembly Committee on Public Safety quoted claims by Assemblymember Gloria,
the bill’s sponsor, that “[t]here is an ever-apparent link between the gun violence we
see virtually every week and the number of guns in our communities.” These
statements, however, made no attempt to link gun violence to gun shows, generally,
or to gun shows at the Fairgrounds, specifically. Ex. 7 at 2.

117. The Public Safety Committee’s March 26, 2019, analysis also quoted
Gloria as lamenting that “the State of California should not be profiting or
benefitting from the sale of firearms.” He continued, “[flundamentally, I believe it is
wrong for the state of California to profit or to benefit from the sale of firearms and
ammunition.” Ex. 7 at 2.

118. The Public Safety Committee’s March 26, 2019, analysis also cited a
decade-old report from the Violence Prevention Research Program (VPRP) at the
UC Davis School of Medicine, identifying gun shows as a source of illegally
trafficked firearms. Ex. 7 at 3.

119. But neither the VPRP report nor AB 893°s legislative history links any
illegally trafficked firearm or gun used in crime to gun shows at the Fairgrounds (or
even to gun shows in California). See Garen Wintemute, MD, Inside Gun Shows:
What Goes on When Everybody Thinks Nobody’s Watching, ch. 1 (2009) (attached
as Exhibit 8). This is unsurprising because, as the study states, “[m]uch of the
concern about gun shows as a source of crime guns focuses on private party gun

sales, since no background checks are conducted and no records are kept.” Id. at 32.
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But such concerns are simply irrelevant in California where private party transfers—
even those initiated at gun shows—must be processed by a licensed firearm dealer
and are subject to background checks and registration under state law.

120. The VPRP report cited by the Public Safety Committee’s analysis of
AB 893 also attempts to implicate licensed firearm retailers operating at gun shows
as sources of crime guns in America, claiming that “30% of dealers with gun show
sales, but 22% of all dealers, had previously had a crime gun traced to them.” But it
expressly recognizes that “in California, where both gun shows themselves and gun
commerce generally are regulated, sales at gun shows are not a risk factor among
licensed retailers for disproportionate sales of crime guns.” Ex. 8 at 33 (emphasis
added).

121. The Public Safety Committee’s March 26, 2019, analysis also cited a
report from the Government Accountability Office, claiming that a GAO report
“regarding gun trafficking to Mexico confirmed that many traffickers buy guns at
gun shows.” Ex. 7 at 3. But again, neither the BATFE report nor AB 893°s
legislative history links any illegally trafficked firearm to gun shows at the Del Mar
Fairgrounds (or even to gun shows in California). See U.S. Gov’t Accountability
Off., GAO-16-223, Firearms Trafficking: U.S. Efforts to Combat Firearms
Trafficking to Mexico Have Improved, but Some Collaboration Challenges Remain
(2016) (attached as Exhibit 9). To be sure, the GAO report identifies U.S. Southwest
border states, including Texas (41%), California (19%), and Arizona (15%), as the
largest sources of firearms illegally trafficked into Mexico from the United States.
Ex. 9 at 14. But it does not trace these illegally trafficked guns to licensed dealers,
generally, or to those operating at gun shows, specifically. Rather, it says only that
“there were about 10,134 licensed dealers and pawnbrokers in the four Southwest
border states, many of them along the border,” and that “these licensed dealers and
pawnbrokers can operate in locations such as gun shops, pawn shops, their own

homes, or gun shows.” Id.
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122. The Public Safety Committee’s March 26, 2019, analysis did concede
that “less than one percent of inmates incarcerated in state prisons for gun crimes
acquired their firearms at a gun show”—though it transparently tries to diminish that
fact by citing only a website of the National Rifle Association as the source of the
statistic, instead of the U.S. Department of Justice, Bureau of Justice Statistics
reports from which the NRA drew it. Ex. 7 at 2-3 (citing NRA-ILA, Background
Checks|NICS, https://www.nraila.org/get-the-facts/background-checks-nics (last
visited Sept. 29, 2021)); but see Caroline Wolf Harlow, Ph.D., Bureau of Justice
Statistics, Firearm Use by Offenders (Nov. 2001) attached as Exhibit 10.

123.  While the Public Safety Committee’s March 26, 2019, analysis also

concedes that “violent criminals do not appear to regularly purchase their guns
directly from gun shows,” the analysis immediately shifts to “criticism” (from the
partisan Center for American Progress) that gun shows are somehow “the critical
moment in the chain of custody for many guns, the point at which they move from
the somewhat-regulated legal market to the shadowy, no-questions-asked illegal
market.” Ex. 7 at 3 (citing Arkadi Gerney, Center for American Progress, The Gun

Debate 1 Year After Newtown: Assessing Six Key Claims About Gun Background

Checks (Dec. 2013), available at https://www.americanprogress.org/issues/guns-

crime/reports/2013/12/13/80795/the-gun-debate-1-year-after-newtown/ (last visited

Sept. 29. 2021). Neither the Center for American Progress editorial nor AB 893’s
bill analysis show how, in California where sales at gun shows are regulated at least
as heavily as sales at brick-and-mortar retailers, guns originating at gun shows are
any more likely to enter the “shadowy, no-questions-asked illegal market” than
those sold at gun stores.
[California’s Senate Bill 264 (Min)]

124. Not to be outdone and following the encouragement from both

Defendant Newsom and Assemblymember Gloria, Senator Dave Min sought early

on to rid the state of gun shows on all state fairground properties. Indeed, Senator
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Min promised “in my first 100 days in office, I promise to author legislation for a
ban on these gun shows at the OC Fair and Events Center once and for all.”
Anthony Pignataro, SD-37 Candidate Min: Ban Gun Shows from OC Fair & Event
Center, OC Weekly (Aug. 6, 2019), https://www.ocweekly.com/sd-37-candidate-

min-ban-gun-shows-from-oc-fair-event-center/ (emphasis added). And he called on

the “governing board of the OC Fair to end its contract with Crossroads of the West
and other gun show marketers.” Id.

125. In response, Board Member Ashleigh Aitken, advocating for the known
safety of the Fairgrounds, noted that “[t]he gun show loophole does not exist in
California. No citizen can purchase a firearm at the gun show and walk off property
with it. The purchases are subject to the same background checks and waiting
periods as any other store purchase.” Aitken went on to note that “California’s legal
gun shows are not a priority as our state has the strictest gun laws in the country.”
Anthony Pignataro, OC Fair Board Member Responds to Min’s Gun Show Ban Idea
(Aug. 7, 2019), available at https://www.ocweekly.com/oc-fair-board-member-

responds-to-mins-gun-show-ban-idea/.

126. Nevertheless, Senator Min introduced Senate Bill 264 (“SB 264”") on
January 27, 2021. Sen. B. 264, 2020-2021 Reg. Sess. (Cal. 2020) (attached as
Exhibit 11). SB 264, which added section 27575 to the California Penal Code, bars

any “officer, employee, operator, lessee, or licensee of the [District]” from
“contract[ing] for, authoriz[ing], or allow[ing] the sale of any firearm, firearm
precursor part, or ammunition on the property or in the buildings that comprise the
OC Fair and Events Center.” Violation of the law is a misdemeanor. /d.

127. SB 264 does not bar the possession of firearms, ammunition, or firearm
precursor parts on the property or in the buildings that comprise the Orange County
Fairgrounds. Ex. 10. And it provides exceptions for (1) gun buyback events held by
law enforcement, (2) the sale of a firearm by a public administrator, public

conservator, or public guardian in the course of their duties, (3) the sale of a firearm,
33
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firearm precursor part, or ammunition on state property that occurs pursuant to a
contract that was entered into before January 1, 2022, and (4) the purchase of
ammunition on state property by a law enforcement agency in the course of its
regular duties. /d.

128. Like AB 893, SB 264 clearly recognizes that “[p]Jromoters maintain
relationships with a core group of vendors, some selling guns and some selling other
merchandise, who travel as the schedule dictates from city to city and state to state
and in the West, for example, many of the same vendors can be seen at Crossroads
of the West Gun Shows from San Francisco, California, to Tucson, Arizona.” Id.

129. SB 264 failed to identify, however, any real public safety or security
concern specifically related to the existence of gun show events at the Fairgrounds.
Indeed, without citing specific safety concerns related to the Orange County
Fairgrounds, the authors of SB 264 literally copied and pasted the same vague
“security concerns” related to the Del Mar Fairgrounds from the language of AB
893 to label the Orange County events a threat to the local community. /d.

130. To be sure, SB 264 claims that “[g]un shows bring grave danger to a
community” and that “dangerous incidents” have taken place at guns shows at the
Fairgrounds, including “an official vendor accused of trafficking illegal firearms,
sales of firearms to individuals registered in the Department of Justice Bureau of
Firearms Armed Prohibited Persons System, and illegal importation of large-
capacity magazines.” Id. But SB 264 makes no effort to show that these incidents
are any more likely to occur at the Orange County gun show or gun shows in
California in general, which are regulated at least as heavily as retailers operating
out of brick-and-mortar stores. What’s more, these incidents are identical to the
crimes alleged to have taken place at the Del Mar Fairgrounds—an odd coincidence
to be sure.

131. Instead, SB 264’s legislative history reveals only general concerns

about gun violence occurring all over the country, unrelated to California gun
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shows, and legislators’ beliefs that the state should not profit from sales of firearms
and ammunition.

132. Indeed, SB 264 opens with a list of tragedies, including the horrific
mass murders that took place at Columbine High School, Sandy Hook Elementary
School, and Marjory Stoneman Douglas High School—none of which were carried
out with firearms traced to gun show events at the Fairgrounds. /d.

133. The Senate Committee on Public Safety’s March 15, 2021, analysis
cited a report from the Government Accountability Office, claiming that a GAO
report “regarding gun trafficking to Mexico confirmed that many traffickers buy
guns at gun shows.” Sen. Comm. Pub. Safety, Bill Analysis Re: SB 264 (Min),
2021-2022 Reg. Sess., at 4 (Cal. 2021) (attached as Exhibit 12). But again, neither
the BATFE report nor SB 264’s legislative history links any illegally trafficked
firearm to gun shows at the Orange County Fairgrounds (or even to gun shows in
California). See Ex. 9.

134. In comments to the Senate Public Safety Committee on March 16,
2021, Senator Min claimed that “SB 264 will ensure that the state is not profiting
from the sale of firearms and ammunition on state property or facilitating gun shows
that would undermine California’s strong firearm regulations.” Sen. Pub. Safety
Committee Hrg., Mar. 16, 2021, at 3:20:18, available at
https://www.senate.ca.gov/media-archive/default?title=Public+Safety&startdate=
03%2F16%2F2021&enddate=03%2F17%2F2021 (last accessed Aug. 4, 2022).

135. In his remarks to the Senate Public Safety Committee, Senator Min
claimed that the carnival-like atmosphere of gun shows lends itself to “lots of gun
sales in the parking lot or by Venmo where the gun is delivered later.” No data was
presented to support these claims even when asked by Senator Bogh. Senator Min
ultimately conceded that he does not know how many firearms from gun shows
actually move into the stream of illegal commerce. /d. at 4:05:36. He went on to

state that even if there have zero unlawful acts at guns shows, “there is a principal
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that taxpayers should not be utilized, and taxpayer venues should not be utilized to
promulgate the distribution of more guns in our communities.” Id. at 4:09:40.

136. Senator Min’s closing remarks to the Senate Public Safety Committee
recognized that SB 264 is “symbolic” and makes a statement that the state does not
want to give an endorsement of “our taxpayer venues being used to sell more guns
in our communities. /d. at 4:12:59.

137. Similarly, in his remarks to the Assembly Committee on Public Safety
on July 13, 2021, Senator Min said that ending gun shows and banning the sale of
firearms, ammunition, and precursor parts at state-owned properties is a value
statement that the state of California must make. See Assem. Pub. Safety Committee
Hrg., Mar. 16, 2021, at 4:01:22, available at

https://www.assembly.ca.gov/media/assembly-public-safety-committee-

20210713/video (last accessed Aug. 4, 2022). “Value statements” are made about

likes and dislikes, not about issues of public safety. Min’s candid remarks about the
intention of SB 264 clearly illustrate a commitment to end gun shows not for safety
reasons, but to restrict the lawful speech and activities of a culture that he does not
understand and does not support.

[The Impact of SB 264 on the Orange County Gun Show]

138. The sale of firearms and ammunition is an essential function of gun
shows, and it is one of the main reasons people attend these events; if gun shows are
not economically viable because they have been stripped of an essential function,
they will cease to exist.

139. SB 264 thus has the same practical effect as Del Mar’s unconstitutional
gun show moratorium which was enjoined by federal court—that is, by permanently
banning the commercial sale of firearms and ammunition at the Fairgrounds, it has
the effect of banning gun shows at the Fairgrounds.

140. The Legislature was well-aware when it passed SB 264 that a “gunless”

gun show would not survive financially. Indeed, the intended purpose of SB 264
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was to end gun shows at the Fairgrounds as noted by bill sponsor Senator Min in
numerous committee testimonies and public comments.

141. The July 12, 2021, Assembly Committee on Public Safety’s bill
analysis references other similar legislative attempts to ban gun shows on state
agricultural land. Assem. Comm. Pub. Safety, Bill Analysis Re: SB 264 (Min),
2021-2022 Reg. Sess., at 3 (Cal. 2021) (attached as Exhibit 13). The analysis notes
that:

AB 893 (Gloria) Chapter 731, Statutes of 2019, added a section to
the Food and Agricultural Code that prohibits the sale of firearms
and ammunition at the Del Mar Fairgrounds, effectively terminating
the possibility for future gun shows at the Del Mar Fairgrounds.
AB 893 was signed into law by Governor Newsom. This bill would
expand the provisions of AB §93 by including all state property
within the prohibition on the sale or transfer of firearms and
ammunition.’

142. Senator Min knew that the intended and practical effect of SB 264 was
to end gun shows. His official Senate press release notes “[1]f signed into law, SB
264 would effectively put a stop to most gun shows on county fairgrounds.” Press
Release, Senator Dave Min’s Gun Violence Prevention Bill Advances from Assembly
Public Safety Committee (July 13, 2021), available at

https://sd37.senate.ca.gov/news/senator-dave-mins-gun-violence-prevention-bill-

advances-assembly-public-safety-committee (last accessed Aug. 4, 2022).

143. And further evidencing the Legislature’s intended effect of SB 264,
Senator Min wrote to Defendant District, warning members not to stand in the way
of his bill that would ban sales of firearms, ammunition, and firearm precursor parts
at the Fairgrounds. Letter from Senator Dave Min to Board Members of 32nd
District Agricultural Association (on or about Sept. 13, 2021) (attached as Exhibit
14).

> SB 264 was initially introduced as a bill to end sales of firearms, ammunition,
and firearm precursor parts on all state-owned property. But Min failed to 1gamer
enough support for such a ban and agreed to limit the scope of SB 264 to the OC
Fair & Event Center.
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144. In his letter dated on or about September 13, 2021, Min addressed the
District’s concerns that its venue was being unfairly and exclusively targeted,
responding that SB 264 was no different from earlier attempts to ban gun shows at a

single fairground:

While Item 6A expresses a concern that SB 264 “exclusively targets
the 32nd DAA,” such action to ban gun shows at a single fairground
site has recent precedent. In 2019, Gov. Newsom signed Assembly
Bill 893 (Gloria) into law, ending the sale of firearms and
ammunition at the Del Mar Fairgrounds, operated by the 22nd
District Agricultural Association.

Id. (emphasis added).

145. In that same letter, Senator Min also threatened the District’s board
members with individual liability lawsuits should they move to approve contracts
for the gun shows even before Governor Newsom had signed SB 264 into law. /d.

146. Nonetheless, Plaintiff Crossroads has repeatedly reached out to
Defendant District to request dates for events at the Fairground in 2021 and 2022.
But Defendant District refused to place the contracts for gun shows on the agenda
for October, November, or December 2021, stating instead that they would revisit
the issue again in January 2022 after SB 264 would go into effect.

147. Plaintiff Crossroads was unable to secure dates and enter into new
contracts for events at the Fairgrounds in 2022 due to the Defendants’ intentional act
of adopting and enforcing SB 264 and refusing to consider their contracts in the
same way they would any other member of the public seeking to rent the
Fairgrounds venue.

148. Indeed, in compliance with SB 264, Defendant District cannot and will
not enter into contracts for gun shows at the Fairgrounds if firearms, ammunition, or
firearm precursor parts will be sold.

149. Even though Plaintiff Crossroads has offered to attempt to hold events
without sales of firearms, ammunition, or firearm precursor parts to preserve its

longstanding relationship with the District, mitigate damages, and continue planning
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and promoting its family-friendly events until its claims can be heard, Defendant
District dragged its feet and refused to provide dates for events for 2022.

150. Because of the time and resources needed to plan and implement its
gun show events, Plaintiff Crossroads must plan its shows about one year in
advance, but Defendant District has not allowed Plaintiff Crossroads to secure dates
in 2023 either.

151. What’s more, Defendant District seems to have stripped Plaintiff
Crossroads of its effective right of first refusal under the District’s “hold” system
described above. Indeed, it failed to give Crossroads first (or any) choice of its dates
in 2021 or 2022.

152. Defendants’ adoption and enforcement of SB 264, which has the
intended and practical effect of banning gun shows at the Fairgrounds, has and will
continue to cause Plaintiff Crossroads significant economic damages, including loss
of event revenue, breakdown of relationships and agreements with long-time event
vendors and companies used as suppliers for gun show events, relinquishment of
future show dates, and loss of business reputation and goodwill that has been built
by Plaintiff Crossroads for more than 30 years.

153. Plaintiff Crossroads has already lost revenue for gun show events at the
Fairgrounds in December 2021 and 2022 because the Fair Board will not finalize
event dates, citing SB 264 as the reason along with the threats from Senator Min for
personal liability should they act. If shows do not return to the Fairgrounds in 2022,
Plaintiff Crossroads will lose all revenue for gun show events at the Fairgrounds in
2022.

154. Even if Plaintiff Crossroads could secure dates, plan, promote, and host
gun shows in 2022, SB 264 stands in the way of Crossroads generating the profits
the events typically generate because the ban on firearm and ammunition sales will
significantly impact paid event attendance and the types and numbers of paid

vendors who will do business with Crossroads at the Orange County gun show.
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155. Plaintiff Crossroads has and will continue to suffer loss of business
goodwill resulting from Defendants’ adoption and enforcement of SB 264 under the
(unsupported) pretense that gun shows, generally, and Crossroads’ shows, in
particular, threaten public safety. The message this sends to other venues, attendees,
and vendors that do business with Crossroads will no doubt affect Crossroads for
years.

156. Defendants’ adoption and enforcement of SB 264, which has the
intended and practical effect of banning gun shows at the Fairgrounds, prohibits
Plaintiffs and all those similarly situated from making use of a state-owned “public
assembly facility” to host gun show events, a lawful business activity, in violation of]
Plaintiffs’ rights to engage in free speech and peaceful assembly, and their right to
equal protection under the law.

157. Specifically, Defendants’ conduct complained of here strips Plaintiffs
Clark, Johnson, Littrell, and Merson, as well as the organizational plaintiffs, CRPA,
APAGOA, 2ALC, and SAF, of a vital opportunity to assemble and engage in pure
speech about, among other things, the rights and responsibilities of gun owners, the
Second Amendment, patriotism, and political activism with like-minded individuals.

158. Defendants’ conduct complained of here also strips Plaintiff Crossroads
of the right to promote gun show events, acting as a “clearinghouse” for both
political speech and commercial speech.

159. Defendants’ conduct complained of here also strips Plaintiffs Littrell
and Merson, as well as business members of CRPA that participate as vendors at
gun shows at the Fairgrounds, of a vital opportunity to assemble and engage in
lawful commercial speech, including the offer and acceptance of sales of firearms,
ammunition, and related accessories.

160. Furthermore, even if the Court grants injunctive relief, Plaintiff
Crossroads will have incurred damages in having to devote extraordinary advertising

dollars to inform the public that gun shows will continue to be held and have not
40
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been banned at the Fairgrounds.
161. The economic and non-economic harms and injuries to Plaintiffs are of

a continuing nature; they continue to compound everyday SB 264 remains the law.

FIRST CAUSE OF ACTION
Violation of Right to Free Speech Under U.S. Const., amend. I
o 42 U.S.C. § 1983
(By Plaintiffs Clark, Johnson, Littrell, Merson, CRPA, APAGOA, 2ALC, SAF
Against All Defendants)

162. Plaintiffs incorporate by reference paragraphs 1 through 161 of this
Complaint as though fully set forth herein in their entirety.

163. The state of California owns the Fairgrounds, a public venue. It is
rented to the public, including community-based organizations and businesses, for
its use and enjoyment, including for concerts, festivals, and industry shows.

164. Plaintiffs Clark, Johnson, Littrell, Merson, CRPA, APAGOA, 2ALC ,
and SAF have attended in the past and wish to again attend Crossroads gun shows at
the Fairgrounds so they may exchange ideas, information, and knowledge, as well
discuss political issues and the importance of protecting and defending the Second
Amendment.

165. Plaintiffs Clark, Johnson, Littrell, Merson, CRPA, APAGOA, 2ALC,
and SAF have a right under the First Amendment to use the Fairgrounds for their
expressive activity on the same basis as other members of the public without regard
to the viewpoints they seek to express.

166. Defendants Newsom, Bonta, and Spitzer, acting under color of state
law, are the state and local actors responsible for enforcing SB 264, which deprives
Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

167. Defendants Ross and District interpret, implement, and enforce state
laws and policies in regard to the Fairgrounds, including SB 264, which deprives

Plaintiffs of free speech rights secured by the First Amendment of the United States
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Constitution in violation of 42 U.S.C. § 1983.

168. Defendants’ enforcement of SB 264, which prohibits the sale of
firearms, ammunition, and firearm precursor parts at the Fairgrounds with the
purpose and intention (or at least the effect) of banning gun show events at the
Fairgrounds, is an impermissible content-based restriction of speech. Such
enforcement constitutes a direct violation of the free speech rights of Plaintiffs
Clark, Johnson, Littrell, Merson, CRPA, APAGOA, 2ALC, and SAF.

169. Defendants have no compelling (or even legitimate) governmental
interest in banning the otherwise lawful (and constitutionally protected) sale of
lawful firearms, ammunition, and firearm precursor parts at the Fairgrounds, or in
banning gun show events and the unique expression and exchange of ideas related to
promoting and preserving the “gun culture” that takes place at those events. Any
purported interest in “public safety” is betrayed by the fact that SB 264 does not ban
the possession of firearms, ammunition, or firearms precursor parts on Fairgrounds
property and state law already governs sales at gun shows at least as strictly as it
governs sales at “brick-and-mortar” stores.

170. Further, SB 264 is neither narrowly tailored to nor the least restrictive
means of achieving the state’s dubious interests. Indeed, by intentionally and
effectively banning gun shows at the Fairgrounds, it sweeps up a/l forms of speech
and expressive conduct that occurs at such events and banishes from a public venue.

171. Similarly, SB 264 is unconstitutionally overbroad because, in an effort
to restrict the commercial sale of firearms, ammunition, and firearm precursor parts,
the law effectively and intentionally bans gun shows events altogether, seriously and
deliberately burdening a vast amount of speech that does not constitute such a
communication and is fully protected by the First Amendment.

172. As adirect and proximate result of Defendants’ conduct, Plaintiffs
Clark, Johnson, Littrell, Merson, CRPA, APAGOA, 2ALC, and SAF have suffered

irreparable harm, including the violation of their constitutional right to free speech,
42
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entitling them to declaratory and injunctive relief. Absent intervention by this Court,
through declaratory and injunctive relief, Plaintiffs will continue to suffer this

irreparable harm.

SECOND CAUSE OF ACTION
Violation of Right to Free Speech Under U.S. Const., amend. I
Mixed Political - Commercial
42 US.C.§1983
(By Plaintiff Crossroads Against All Defendants)

173. Plaintiffs incorporate by reference paragraphs 1 through 172 of this
Complaint as though fully set forth herein in their entirety.

174. The state of California owns the Fairgrounds, a public venue. It is
rented to the public, including community-based organizations and businesses, for
its use and enjoyment, including for concerts, festivals, and industry shows.

175. Plaintiff Crossroads seeks to engage in protected speech at the
Fairgrounds, a noted “public assembly facility,” through the promotion and
production of events for lawful expressive activity, including events that bring
together like-minded individuals to engage in pure political and educational speech,
as well as commercial speech of vendor and individual participants to communicate
offer and acceptance for the sale of legal goods and services.

176. Event promoters, though they generally promote events for profit, “still
enjoy the protections of the First Amendment.” /d. at 567. For “[t]he role of a
promoter in ensuring access to the public is at least as critical as the role of a
bookseller or theater owner and . . . 1s in a far better position than a concert goer or
individual performers to vindicate First Amendment rights and ensure public
access.” Id. at 568. The conduct they engage in is protected expression.

177. Plaintiff Crossroads has a right under the First Amendment to use the
Fairgrounds for its expressive activity on the same basis as other members of the
public without regard to the content or viewpoint it seeks to express and promote.

178. Defendants Newsom, Bonta, and Spitzer, acting under color of state

law, are the state and local actors responsible for enforcing SB 264, which deprives
43

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




O© &0 39 O »n =~ W NN =

NN N NN N N N N N M e e e e e e e
0O I O L AN WD = O O 0N NN BN W N = o

Case 8:22-cv-01518 Document 1 Filed 08/12/22 Page 44 of 53 Page ID #:44

Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

179. Defendants Ross and District interpret, implement, and enforce state
laws and policies in regard to the Fairgrounds, including SB 264, which deprives
Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

180. Defendants’ enforcement of SB 264, which prohibits the sale of
firearms, ammunition, and precursor parts at the Fairgrounds with the purpose and
intention (or at least the effect) of banning gun show events at the Fairgrounds, is an
impermissible content-based restriction of speech. Such enforcement constitutes a
direct violation of the free speech rights of Plaintiff Crossroads.

181. Defendants have no compelling (or even legitimate) governmental
interest in banning the otherwise lawful (and constitutionally protected) sale of
lawful firearms, ammunition, and firearm precursor parts at the Fairgrounds, or in
banning gun show events and the unique expression and exchange of ideas related to
promoting and preserving the “gun culture” that takes place at those events. Any
purported interest in “public safety” is betrayed by the fact that SB 264 does not ban
the possession of firearms, ammunition, or firearms precursor parts on Fairgrounds
property and state law already governs sales at gun shows at least as strictly as it
governs sales at “brick-and-mortar” stores.

182. Further, SB 264 is neither narrowly tailored to nor the least restrictive
means of achieving the state’s dubious interests. Indeed, by intentionally and
effectively banning gun shows at the Fairgrounds, it sweeps up all forms of speech
and expressive conduct that occurs at such events and banishes from a public venue.

183. Similarly, SB 264 is unconstitutionally overbroad because, in an effort
to restrict the commercial sale of firearms, ammunition, and firearm precursor parts,
the law effectively and intentionally bans gun shows events altogether, seriously and

deliberately burdening a vast amount of speech that does not constitute such a
44
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communication and is fully protected by the First Amendment.

184. As adirect and proximate result of Defendants’ conduct, Plaintiff
Crossroads has suffered irreparable harm, including the violation of its constitutional
right to free speech, entitling Crossroads to declaratory and injunctive relief. Absent
intervention by this Court, through declaratory and injunctive relief, Plaintiffs will

continue to suffer this irreparable harm.

THIRD CAUSE OF ACTION
Violation of Right to Commercial Speech Under U.S. Const., amend. I
o . 42 U.S.C. %1983 .
(By Plaintiffs Littrell, Merson, and CRPA Against All Defendants)

185. Plaintiffs incorporate by reference paragraphs 1 through 184 of this
Complaint as though fully set forth herein in their entirety.

186. The state of California owns the Fairgrounds, a public venue. It is
rented to the public, including community-based organizations and businesses, for
its use and enjoyment, including for concerts, festivals, and industry shows.

187. Plaintiffs Littrell and Merson, as well as business members of CRPA,
have attended in the past and wish to again attend Crossroads gun shows at the
Fairgrounds as vendors to engage in lawful commercial speech with individual
attendees.

188. Plaintiffs Littrell, Merson, and CRPA members have a right under the
First Amendment to use the Fairgrounds for expressive activity on the same basis as
other members of the public without regard to the viewpoints they seek to express
and promote.

189. Defendants Newsom, Bonta, and Spitzer, acting under color of state
law, are the state and local actors responsible for enforcing SB 264, which deprives
Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

190. Defendants Ross and District interpret, implement, and enforce state

laws and policies in regard to the Fairgrounds, including SB 264, which deprives
45
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Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

191. Defendants’ enforcement of SB 264, which prohibits the sale of
firearms, ammunition, and precursor parts at the Fairgrounds with the purpose and
intention (or at least the effect) of banning gun show events at the Fairgrounds, is an
impermissible content-based restriction of speech. Such enforcement constitutes a
direct violation of the First Amendment commercial speech rights of the Plaintiffs.

192. Further, by directly barring the rights of vendors, like Plaintiffs Littrell,
Merson, and CRPA members, to sell firearms and ammunition (which necessarily
involves commercial speech), SB 264 defies existing case law in the Ninth Circuit
protecting the commercial speech associated with firearm sales on public property.
See Nordyke v. Santa Clara Cty., 110 F. 3d 707 (9th Cir. 1997).

193. Defendants have no substantial (or even legitimate) governmental
interest in banning the otherwise lawful (and constitutionally protected) sale of
lawful firearms, ammunition, and firearm precursor parts at the Fairgrounds, or in
banning gun show events and the unique expression and exchange of ideas related to
promoting and preserving the “gun culture” that takes place at those events. Any
purported interest in “public safety” is betrayed by the fact that SB 264 does not ban
the possession of firearms, ammunition, or firearms precursor parts on Fairgrounds
property and state law already governs sales at gun shows at least as strictly as it
governs sales at “brick-and-mortar” stores.

194. Even if there were a substantial governmental interest in restricting gun
shows and the commercial speech that occurs at such events, it would not be directly
served by a ban on sales of firearms, ammunition, and firearm precursor parts at the
Fairgrounds.

195. Even if there were a substantial governmental interest in restricting gun
shows and the commercial speech that occurs at such events, banning commercial

speech about firearms and ammunition at the Fairgrounds altogether is more
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extensive than necessary to serve any such interest. See Nordyke, 110 F.3d 707
(holding that a ban on the sale of firearms on county-owned land was overbroad as
abridging commercial speech associated with the sale of lawful products).

196. As a direct and proximate result of Defendants’ conduct, Plaintiffs
Littrell, Merson, and CRPA have suffered irreparable harm, including the violation
of their constitutional right to free speech, entitling them to declaratory and
injunctive relief. Absent intervention by this Court, through declaratory and

injunctive relief, Plaintiffs will continue to suffer this irreparable harm.

FOURTH CAUSE OF ACTION
Prior Restraint on Right to Free Speech Under U.S. Const., amend. I
42 U.S.C. § 1983
(By All Plaintiffs Against All Defendants)

197. Plaintiffs incorporate by reference paragraphs 1 through 196 of this
Complaint as though fully set forth herein in their entirety.

198. The First Amendment affords special protection against policies or
orders that impose a previous or prior restraint on speech. “[P]rior restraints on
speech and publication are the most serious and least tolerable infringement on First
Amendment Rights.” Ass 'n for L.A. Deputy Sheriffs, 239 Cal. App. 4th at 811 (citing
Neb. Press Ass’n, 427 U.S. at 559. A prior restraint is particularly egregious when it
falls upon the communication of news, commentary, current events, political speech,
and association. N.Y. Times Co., 403 U.S. at 715.

199. Prior restraint also involves the “unbridled discretion doctrine” where a
policy, or lack thereof, allows for a single person or body to act at their sole
discretion, without regard for any constitutional rights possessed by the person upon
which the action is taken, and where there is no remedy for challenging the
discretion of the decision makers. Lakewood, 486 U.S. at 757.

200. The Defendants are the state and local actors responsible for enforcing
SB 264, which is a content-based restriction of speech that will have a chilling effect

on Plaintiffs’ First Amendment rights, thus acting as a de facto prior restraint on
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Plaintiffs’ rights (including a refusal to place contract approval on board agendas or
to offer available dates to begin the process of renting the venue).

201. Under SB 264, Defendant District has unfettered discretion to
determine what constitutes a “sale” under the law and is thereby prohibited at the
Fairgrounds.

202. Defendants’ policies and practices complained of here impose an
unconstitutional prior restraint because they vest the District with unbridled
discretion to permit or refuse protected expression by members of the public,
including Plaintiffs.

203. Defendants’ policies and practices complained of here give unbridled
discretion to local agricultural district boards and board members to decide what
forms of expression members of the public may engage in on at the Fairgrounds and
to ban any other expression at the whim of those boards and board members in
violation of the First Amendment.

204. As adirect and proximate result of Defendants’ conduct, Plaintiffs have
suffered and will continue to suffer irreparable harm, including the violation of their
constitutional right to freedom of expression, entitling them to declaratory and

injunctive relief and nominal damages.

FIFTH CAUSE OF ACTION
Violation of Right to Assembly and Association Under U.S. Const., amend. I
42 U.S.C. § 1983
(By All Plaintiffs Against All Defendants)

205. Plaintiffs incorporate by reference paragraphs 1 through 204 of this
Complaint as though fully set forth herein in their entirety.

206. The state of California owns the Fairgrounds, a public venue. It is
rented to the public, including community-based organizations and businesses, for
its use and enjoyment, including for concerts, festivals, and industry shows.

207. Plaintiffs have promoted and/or attended in the past and wish to again

promote and/or attend Crossroads gun shows at the Fairgrounds so they may
48
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assemble and associate with one another to engage in lawful commerce, fellowship,
and expressive activities, including political and educational speech regarding the
lawful ownership, possession, and use of firearms and related products.

208. Plaintiffs have a right under the First Amendment to use the
Fairgrounds to assemble and associate on the same basis as other members of the
public without regard to the content or viewpoint it seeks to express and promote.

209. Defendants Newsom, Bonta, and Spitzer, acting under color of state
law, are the state and local actors responsible for enforcing SB 264, which deprives
Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

210. Defendants Ross and District interpret, implement, and enforce state
laws and policies in regard to the Fairgrounds, including SB 264, which deprives
Plaintiffs of free speech rights secured by the First Amendment of the United States
Constitution in violation of 42 U.S.C. § 1983.

211. Defendants’ enforcement of SB 264, which prohibits the sale of
firearms, ammunition, and precursor parts at the Fairgrounds with the purpose and
intention (or at least the effect) of banning gun show events at the Fairgrounds,
violates Plaintiffs’ rights to assembly and association by denying them the right to
use the Fairgrounds, a “public assembly facility,” to assemble and engage in
political and other types of expression—a right Defendants extend to other members
of the public so long as they are not meeting for the purposes of holding a gun show
event.

212. Defendants have no compelling (or even legitimate) governmental
interest in banning the otherwise lawful (and constitutionally protected) sale of
lawful firearms, ammunition, and firearm precursor parts at the Fairgrounds, or in
banning gun show events and, by extension, the rights of Plaintiffs to assemble and
associate at the Fairgrounds. Any purported interest in “public safety” is betrayed by

the fact that SB 264 does not ban the possession of firearms, ammunition, or
49
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firearms precursor parts on Fairgrounds property and state law already governs sales
at gun shows at least as strictly as it governs sales at “brick-and-mortar” stores.

213. Even if SB 264 served some sufficient government purpose, it is neither|
narrowly tailored nor the least restrictive means to serve that end.

214. As adirect and proximate result of Defendants’ conduct, all Plaintiffs
have suffered irreparable harm, including the violation of their constitutional right to
free association and assembly, entitling them to declaratory and injunctive relief.
Absent intervention by this Court, through declaratory and injunctive relief,

Plaintiffs will continue to suffer this irreparable harm.

SIXTH CAUSE OF ACTION
Violation of the Right to Equal Protection Under U.S. Const., amend. XIV
42 U.S.C. § 1983
(By All Plaintiffs Against All Defendants)

215. Plaintiffs incorporate by reference paragraphs 1 through 214 of this
Complaint as if fully set forth herein in their entirety.

216. Defendants, acting under color of state law, are enforcing SB 264,
which deprives Plaintiffs of right to equal protection under the law secured by the
Fourteenth Amendment of the United States Constitution in violation of 42 U.S.C. §
1983.

217. Onits face and as applied, SB 264 is an unconstitutional abridgement
of Plaintiffs’ right to equal protection under the law guaranteed by the Fourteenth
Amendment because it is a viewpoint-discriminatory and/or animus-based
restriction on Plaintiffs’ protected speech that serves no compelling governmental
interest

218. On its face and as evidenced by the legislative history of AB 2571, it is
clear that the law’s purpose and intention is to make a “symbolic” gesture and a
“value statement” about the otherwise lawful sale of firearms and related products
and of the proliferation of the “gun culture” in California and elsewhere.

219. Defendants have no compelling (or even legitimate) governmental
50
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interest in banning Plaintiffs’ speech. Indeed, any purported interest in “public
safety” is betrayed by the fact that SB 264 does not ban the possession of firearms,
ammunition, or firearms precursor parts on Fairgrounds property and state law
already governs sales at gun shows at least as strictly as it governs sales at “brick-
and-mortar” stores.

220. Defendants’ refusal to allow Plaintiffs equal use of the public facility
while continuing to allow contracts for the use of the facility with other similarly
situated legal and legitimate businesses is a violation of Plaintiffs’ right to equal
protection under the law because it is based on a “bare desire to harm a politically
unpopular group.” Moreno, 413 U.S. at 534.

221. Further, AB 2571 is not narrowly tailored to achieving the state’s
dubious interests.

222. As adirect and proximate result of Defendants’ conduct, all Plaintiffs
have suffered irreparable harm, including the violation of their constitutional right to
equal protection under the law, entitling them to declaratory and injunctive relief.
Absent intervention by this Court, through declaratory and injunctive relief,
Plaintiffs will continue to suffer this irreparable harm.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray for:

1. A declaration that SB 264, codified at California Penal Code section
27575, violates the free speech rights of Plaintiffs Clark, Johnson, Littrell, Merson,
CRPA, APAGOA, 2ALC, and SAF under the First Amendment to the United States
Constitution, on its face and as applied;

2. A declaration that SB 264, codified at California Penal Code section
27575, violates the free speech rights of Plaintiff Crossroads under the First
Amendment to the United States Constitution, on its face and as applied;

3. A declaration that SB 264, codified at California Penal Code section

27575, violates the commercial speech rights of Plaintiffs Littrell, Merson, and
51
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CRPA under the First Amendment to the United States Constitution, on its face and
as applied;

4. A declaration that SB 264, codified at California Penal Code section
27575, violates the free speech rights of all Plaintiffs under the First Amendment to
the United States Constitution because it imposes a prior restraint on their speech;

5. A declaration that SB 264, codified at California Penal Code section
27575, violates Plaintiffs’ rights of assembly and association under the First
Amendment to the United States Constitution, on its face and as applied;

6. A declaration that SB 264, codified at California Penal Code section
27575, violates the rights of all Plaintiffs to equal protection under the law per the
Fourteenth Amendment to the United States Constitution, on its face and as applied;

7. Defendants, their employees, agents, successors in office, and all
District Attorneys, County Counsel, and City Attorneys holding office in the state of
California, as well as their successors in office, from enforcing SB 264, codified at
California Penal Code section 27575;

8. An order for damages, including nominal damages, according to proof;

9. An award of costs and expenses, including attorney’s fees, pursuant to
42 U.S.C. § 1988 or other appropriate state or federal law; and

10.  Any such other relief the Court deems just and equitable.

Dated: August 12, 2022 MICHEL & ASSOCIATES, P.C.

s/ Anna M. Barvir

Anna M. Barvir

Counsel for Plaintiffs B&L Productions, Inc.,
California Rifle & Pistol Association,
Incorporated, Gerald Clark, Eric Johnson, Chad
Littrell, Jan Steven Merson, Asian Pacific
American Gun Owner Association, Second
Amendment Law Center, Inc.
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Dated: August 12, 2022 LAW OFFICES OF DONALD KILMER, APC

s/ Donald Kilmer

Donald Kilmer
Counsel for Plaintiff Second Amendment
Foundation

53
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EVENT CENTE




OVERVIEW

OC Fair & Event Center is a 150-acre event venue that hosts over 150 events and

attracts approximately 4.3 million visitors annually. Our versatile multi-use property

can be transformed to fit a variety of events from small private events to large-scale AREA MAP
trade shows and festivals. Our full-service capabilities cover concessions, security,

audio/visual, on-site camping and more.

In addition to great year-round weather in sunny Southern California, we are also

conveniently located nearby numerous lodging options, restaurants, shopping, major
freeways (55 and 405) and John Wayne Airport.
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@ 5 Plaza @
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157,000 24+ indoor
150 acres  — sq. ft. —  and outdoor
unique event options
space John Wayne
Airport
Conventions, expos and trade shows Weddings
Corporate events and fundraisers National touring events
Private events Meetings
Seasonal events Pop-up events A
Concerts and festivals Holiday parties N

Contact sales@ocfair.com or (714) 708-1834 for inquiries or to
schedule a tour. OC Fair & Event Center is a GBAC STAR facility.
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EVENT SPACE OVERVIEW

WEST MAIN MALL
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* Hun Ington beac uilding * Los Alamitos BU"dlng Climate-Controlled Exhibit Hall Outdoor Covered Space Climate-Controlled Exhibit Hall
FLOOR:
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+ Baja Blues Bar & Restaurant 120’ x 300’ Hi-Gloss Concrete ! !
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THE COURTYARD

THE COURTYARD -19’x 10’

Options available, inquire for details.
TRADESHOW / BANQUET CAPACITY*:

ASSEMBLY*: COSTA MESA - 2,268
COSTA MESA SANTA ANA PAVILION - 1,088
Standing Space: 6,805 HUNTINGTON BEACH - 1,304
Seated Space: 4,860 THE COURTYARD - 00
SANTA ANA PAVILION TOTAL - 4,660
Standing Space: 3,265
Seated Space: 2,332 *Pending Fire Marshal approval.
HUNTINGTON BEACH
5 Standing Space: 3,914 6

Seated Space: 2,796

*Pending Fire Marshal approval.
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34,025 Square Feet

Floor: 120’ x 300’ Hi-Gloss Concrete Tradeshow / Banquet Capacity: 2,268

Ceiling Height: 16’ 3” to 30’ 10”
Rolling Entry Door: 14’ 6” x 14’
Climate Control: Y

Covered: Y
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Standing Space: 6,805
Seated Space: 4,860
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OVERVIEW

EAST MAIN MALL

o

ANAHEIM

12,636 Square Feet

Climate-Controlled Exhibit Hall

OC PROMENADE LOS ALAMITOS
18,035 Square Feet 16,640 Square Feet
Outdoor Covered Space Climate-Controlled Exhibit Hall

FLOOR:

ANAHEIM

70’ x 201" Hi-Gloss Concrete
OC PROMENADE

94’ x 199.5’ Concrete

LOS ALAMITOS
86.5" x 200.9" Hi-Gloss Concrete

ROLL-UP ENTRY DOOR:
ANAHEIM -12' X 14’

ROLLING GATE WIDTH:
OC PROMENADE - 16’ 6”

ROLL-UP ENTRY DOOR:
LOS ALAMITOS - 12’ x 14’

BOOTH SPACES (10’ X 10):
ANAHEIM

OC PROMENADE

LOS ALAMITOS

Options available, inquire for details.

ASSEMBLY*:
ANAHEIM

Standing Space: 2,527
Seated Space: 1,805

OC PROMENADE
Standing Space: 3,607
Seated Space: 2,576

LOS ALAMITOS
Standing Space: 3,292
Seated Space: 2,351

*Pending Fire Marshal approval.

TOTAL: 50,660 Square Feet
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CEILING HEIGHT:

ANAHEIM -16't0 17 4”

OC PROMENADE - 24’ - 30’
LOS ALAMITOS - 14'10” to 17’ 3”

TRADESHOW / BANQUET CAPACITY*:
ANAHEIM - 842

OC PROMENADE - 1,202

LOS ALAMITOS - 1,097

TOTAL - 3,141

*Pending Fire Marshal approval.
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Floor: 70’ x 201" Hi-Gloss Concrete
Ceiling Height: 16’ to 17’ 4”
Roll-Up Entry Door: 12’ x 14’
Climate Control: Y

Covered: Y
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12,636 Square Feet

Tradeshow / Banquet Capacity: 842
Assembly

Standing Space: 2,527

Seated Space: 1,805
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OC PROMENADE

— Y Z 20 0 10 20 @
SGALE: 1" = 20"

18,035 Square Feet

Floor: 94’ x 199.5’ Concrete Tradeshow / Banquet Capacity: 1,202
Ceiling Height: 24’ - 30’ Assembly

Rolling Gate: 16’ x 6” Standing Space: 3,607

Climate Control: N Seated Space: 2,576

Climate Control: Y
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LOS ALAMITOS

BUILDING
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16,640 Square Feet

Floor: 86.5’ x 200.9’ Hi-Gloss Concrete Bangquet Table/Chairs: 1,097

Ceiling Height: 14’ 10” to 17’ 3”
Roll-Up Entry Door: 12’ x 14”
Climate Control: Y

Covered: Y

Assembly
Standing Space: 3,292
Seated Space: 2,351

20
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Floor: 129’ x 178’ Hi-Gloss Concrete Tradeshow / Banquet Capacity: 1,483

Ceiling Height: 15 to 43’ Assembly
Standing Space: 4,449

Rolling Entry Door: 72’
Seated Space: 3,177

Climate Control: Y
Covered: Y
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BAJA BLUES

BAR & RESTAURANT

31.25'

'BAJA BLUES'
BLDG

9,200 Square Feet
3,900 Square Feet (Interior) 5,300 Square Feet (Exterior)
Climate Control: Y Assembly: 240

Covered: Y Capacity (Interior): 120
Capacity (Exterior): 120
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4,413 Square Feet

Climate Control: N
Covered: Y
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PLAZA PACIFICA LOBBY

2,400 Square Feet

Climate Control: N
Covered: Y
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ACTION SPORTS ARENA

48,023 Square Feet

Building Dimensions: Track Dimensions:

East to West 37.85’ East to West 132.41
North to South 181.35’ North to South 254.76’
Total sq. ft. 6,978 Total sq. ft. 30,960
Seats: 1,888

ADA Seats: 164
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CAMPGROUND

62,349 Square Feet

Lot Dimensions:
East to West 410’
North to South 150.3’
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HEROES HALL COURTYARD

ey

5,506 Square Feet

Building Dimensions:
East to West 90.09’
North to South 29.8’
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77,813 Square Feet

Lot Dimensions:
East to West 215.33’
North to South 392.33’
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PACIFIC AMPHITHEATRE
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150,091 Square Feet

Seats: 8,233
ADA Seats: 127
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PARKING

LOTS

Lot B

417,088 sq. ft.

Lot C

398,554 sq. ft.

Lot F

98,377 sq. ft.

Lot D

337,192 sq. ft.

Lot G

332,708 sq. ft.

Lot E

188,680 sq. ft.

Lot H

153,124 sq. ft.

Lot |

276,235 sq. ft.

40



PARK PLAZA

28,307 Square Feet

Lot Dimensions:
East to West 176.04’
North to South 155.53’
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PLAZA PACIFICA
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AB-893 22nd District Agricultural Association: firearm and ammunition sales at the Del Mar Fairground

SHARE THIS: n t Date Published: 10/14/2019 09:00 PM

Assembly Bill No. 893

CHAPTER 731

An act to add Section 4158 to the Food and Agricultural Code, relating to agricultural districts.
[ Approved by Governor October 11, 2019. Filed with Secretary of State October 11, 2019. ]

LEGISLATIVE COUNSEL'S DIGEST

AB 893, Gloria. 22nd District Agricultural Association: firearm and ammunition sales at the Del Mar Fairgrounds.

Existing law generally regulates the transfer of firearms and divides the state into agricultural districts. The 22nd District
Agricultural Association is comprised of the County of San Diego and includes the Cities of Del Mar and San Diego. A violation of
the statutes governing agricultural districts is generally a misdemeanor.

This bill would, on and after January 1, 2021, prohibit the sale of firearms and ammunition at the Del Mar Fairgrounds property
located in the 22nd District Agricultural Association, as specified, and would thereby make a violation of that prohibition a
misdemeanor. The bill would exclude from its provisions a gun buyback event held by a law enforcement agency.

By creating a new crime, this bill would impose a state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. The Legislature finds and declares all of the following:

(a) The property known as the Del Mar Fairgrounds (DMFG) is owned by the State of California and managed by the Board of
Directors of the 22nd District Agricultural Association (22nd DAA). The 22nd DAA has leased a portion of the DMFG to entities
that sponsor marketplaces popularly known as “gun shows,” at which firearms and ammunition and other items are sold to the
public approximately five times a year.

(b) The United States has experienced many gun-related tragedies with increasing severity and frequency in the last 30 years,
including mass murders at Columbine High School, Sandy Hook Elementary School, and Marjory Stoneman Douglas High
School, and an increasing rate of suicide by gun among all levels of society.

(c) The Cities of Del Mar, Solana Beach, and Encinitas have adopted resolutions requesting that the DMFG Board discontinue
leasing any portion of its property for use as a gun show. A committee appointed by the Board of Directors of the 22nd DAA to
study gun shows conducted research, including inspection tours of the Del Mar Gun Show by members of the committee as well
as by several other members of the DMFG Board.

(d) On September 11, 2018, the DMFG Board, by a vote of eight in favor and one against, adopted a recommendation to
consider the feasibility of conducting gun shows for only educational and safety training purposes and to prohibit the possession
of guns and ammunition on state property.
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(e) Gun shows bring grave danger to a community, and the following dangerous incidents, among others, have occurred at gun
shows, including, but not limited to, an official vendor accused of trafficking illegal firearms, sales of firearms to individuals
registered in the Department of Justice Bureau of Firearms Armed Prohibited Persons System, and illegal importation of large-
capacity magazines.

(f) Each of the foregoing arrests was based on gun show enforcement efforts under the Armed Prohibited Persons System, and
the department announced in late 2018 that these gun show enforcement efforts had been discontinued and, between the years
2013 and 2017, the San Diego County Sheriff recorded 14 crimes at the Crossroads of the West Gun Shows at the DMFG.

(g) Promoters maintain relationships with a core group of vendors, some selling guns and some selling other merchandise, who
travel as the schedule dictates from city to city and state to state and in the West, for example, many of the same vendors can
be seen at Crossroads of the West Gun Shows from San Francisco, California, to Tucson, Arizona.

SEC. 2. Section 4158 is added to the Food and Agricultural Code, to read:

4158. (a) Notwithstanding any other law, an officer, employee, operator, lessee, or licensee of the 22nd District Agricultural
Association, as defined in Section 3873, shall not contract for, authorize, or allow the sale of any firearm or ammunition on the
property or in the buildings that comprise the Del Mar Fairgrounds in the County of San Diego, the City of Del Mar, the City of
San Diego, or any successor or additional property owned, leased, or otherwise occupied or operated by the district.

(b) For purposes of this section:
(1) The definition of “firearm” means the term as included in Section 12001 of the Penal Code.

(2) The term “ammunition” includes assembled ammunition for use in a firearm and components of ammunition, including
smokeless and black powder, and any projectile capable of being fired from a firearm with deadly consequence.

(c) This section does not apply to a gun buyback event held by a law enforcement agency.

(d) This section shall become operative on January 1, 2021.

SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of Article XIII B of the California
Constitution.
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Date of Hearing: March 26, 2019
Counsel: Matthew Fleming

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Regmnald Byron Jones-Sawyer, Sr., Chair

AB 893 (Gloria) — As Introduced February 20, 2019

SUMMARY: Prohibits, as of January 1, 2021, the sale of fircearms and ammunitions at the Del
Mar Fairgrounds in the County of San Diego and the City of Del Mar and thereby creates a
misdemeanor offense for a violation of that prohibition. Specifically, this bill:

1) Prohibits any officer, employee, operator, or lessee of the 22nd District Agricultural
Association, as defined, from authorizing, or allowing the sale of any firearm or ammunition
on the property or in the buildings that comprise the Del Mar Fairgrounds in the County of
San Diego and the City of Del Mar or any successor or additional property owned, leased, or
otherwise occupied or operated by the district.

2) Provides that the term “ammunition” includes assembled ammunition for use in a firearm and
components of ammunition, including smokeless and black powder, and any projectile
capable of being fired from a fircarm with deadly consequence.

3) Provides that the prohibition on firearms and ammunitions sales at the Del Mar Fairgrounds
does not apply to gun buy-back events held by a law enforcement agency.

4) States that this section will become operative on January 1, 2021.
EXISTING LAW:

1) Divides the state in agricultural districts and designates District 22 as San Diego County.
(Food and Agr.,§§ 3851, 3873.)

2) Allows for the establishment of District Agricultural Associations within each agricultural
district, for the purposes of holding fairs, expositions and exhibitions, and constructing,
maintaining, and operating recreational and cultural facilities of general public interest.
(Food & Agr. Code, § 3951.)

3) Provides that bringing or possessing a firearm within any state or local public building is
punishable by imprisonment in a county jail for not more than one year, or in the state prison,
unless a person brings any weapon that may be lawfully transferred into a gun show for the
purpose of sale or trade. (Pen. Code §§ 171b subd. (a), 171b subd. (b)(7)(A).)

4) Prohibits the sale, lease, or transfer of fircarms without a license, unless the sale, lease, or
transfer is pursuant to operation of law or a court order, made by a person who obtains the
firearm by intestate succession or bequest, or is an infrequent sale, transfer, or transfer, as
defined. (Pen. Code § 26500, 26505, 26520.)
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5) Excludes persons with a valid federal firearms license and a current certificate of eligibility
issued by the Department of Justice from the prohibitions on the sale, lease, or transfer of
used firearms, other than handguns, at gun shows or events. (Pen. Code § 26525.)

6) Permits licensed dealers to sell firearms only from their licensed premises and at gun shows.
(Pen. Code § 26805.)

7) States that a dealer operating at a gun show must comply with all applicable laws, including
California’s waiting period law, laws governing the transfer of firearms by dealers, and all
local ordinances, regulations, and fees. (Pen. Code § 26805.)

8) States that no person shall produce, promote, sponsor, operate, or otherwise organize a gun

show, unless that person possesses a valid certificate of eligibility from the Department of
Justice. (Pen. Code § 27200.)

9) Specifies the requirements that gun show operators must comply with at gun shows,
mncluding entering into a written contract with each gun show vendor selling firearms at the
show, ensuring that lability insurance is in effect for the duration of a gun show, posting
visible signs pertaining to gun show laws at the entrances of the event, and submitting a list
of all prospective vendors and designated firearms transfer agents who are licensed firearms
dealers to the Department of Justice, as specified. (Pen. Code §§ 27200, 27245.)

10) Specifies that unless a different penalty is expressly provided, a violation of any provision of
the Food and Agricultural code is a misdemeanor. (Food and Agr. Code, § 9.)

FISCAL EFFECT: Unknown
COMMENTS:

1) Author's Statement: According to the author, “There is an ever apparent link between the
gun violence we see virtually every week and the number of guns in our communities.
Additionally, the State of California should not be profiting or benefitting from the sale of
firearms. This bill demonstrates that we value people over guns and public safety above all

“Fundamentally, Ibelieve it is wrong for the State of California to profit or to benefit from
the sale of firearms and ammunition. I acknowledge that gun ownership is a Constitutional
right in the United States, and I know that there are plenty of responsible gun owners out
there. However, the fact remains that widespread accessibility to these deadly weapons
produces a public safety threat that we must address.”

2) Gun Shows: A “gun show” is a trade show for firearms. At gun shows, individuals may
buy, sale, and trade firearms and firearms-related accessories. These events typically attract
several thousand people, and a single gun show can have sales of over 1,000 firearms over
the course of one weekend. (Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF),
Gun Shows: Brady Checks and Crime Gun Traces, January 1999, available at:
https//www.atf gov/file/57506/download, [as of March 18, 2019].)

According to the NRA’s Institute for Legislative Action (NRA-ILA), less than one percent of
mmates incarcerated in state prisons for gun crimes acquired their firearms at a gun show.
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(NRA-ILA, https//www.nraila.org/get-the- facts/back ground-checks-nics.) However,
according to a report published by Uc Davis, gun shows have been identified as a source for
llegally trafficked firearms. (https//www.ucdme.ucdavis.edu/vprp/pdt/IGS/IGS1web.pdf,
[as of March 20, 2019].) Though violent criminals do not appear to regularly purchase their
guns directly from gun shows, gun shows have received criticism as being “the critical
moment in the chain of custody for many guns, the point at which they move from the
somewhat-regulated legal market to the shadowy, no-questions-asked illegal market.”
(Gerney, The Gun Debate 1 Year After Newtown, Center for American Progress, December
13, 2013, available at: http/www.americanpro gress.org/issues/guns-
crime/report/2013/12/13/80795/the-gun-debate- 1 -year-after-newtown/, [as of March 18,
2019].)

A report by the Government Accountability Office regarding gun trafficking to Mexico
confirmed that many traffickers buy guns at gun shows.

(https//www. gao. gov/assets/680/674570.pdf, [as of March 15].) 87 percent of firearms
seized by Mexican authorities and traced in the last 5 years originated in the United States,
according to data from Department of Justice’s Bureau of Alcohol, Tobacco, Firearms and
Explosives. According to United States and Mexican government officials, these firearms
have been increasingly more powerful and lethal in recent years. Many of these firearms
come from gun shops and gun shows in south-west border states.
(https//www.ucdmc.ucdavis.edu/vprp/pd {/1GS/IGS 1 web.pdf, [as of March 15].)

Gun Show Regulations in California: In 1999, California enacted the nation’s broadest
legislation to increase oversight at gun shows. AB 295 (Corbett), Chapter 247, Statutes of
1999, the Gun Show Enforcement and Security Act of 2000, added a plethora of
requirements for gun shows. To obtain a certificate of eligibility from the DOJ, a promoter
must certify that he or she is familiar with existing law regarding gun shows; obtain at least
$1,000,000 of liability insurance; provide an annual list of gun shows the applicant plans to
promote; pay an annual fee; make available to local law enforcement a complete list of all
entities that have rented any space at the show; submit not later than 15 days before the start
of the show an event and security plan; submit a list to DOJ of prospective vendors and
designated firearms transfer agents who are licensed dealers; provide photo identification of
each vendor and vendor’s employee; prepare an annual event and security plan; and require
all firearms carried onto the premises of a show to be checked, cleared of ammunition,
secured in a way that they cannot be operated, and have an identification tag or sticker
attached. AB 295 also provided for a number of penalties for a gun show producer’s willful
failure to comply with the specified requirements.

In California, gun transactions at gun shows are treated no differently than any other private
party transaction. This means that such transfers must be completed through a licensed
California dealer. Such a transfer requires a background check and is subject to the
mandatory ten day waiting period prior to delivering the firearm to the purchaser.

California’s strict gun show regulations may help to prevent increases in firearm deaths and
mjuries following gun shows. (See Ellicott C. Matthay, et al., “In-State and Interstate
Associations Between Gun Shows and Firearm Deaths and Injuries,” Annals of Internal
Medicine (2017) Vol. 1 Iss. 8.)
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Current State of Gun Shows at the Del Mar Fairgrounds: According to a Fairgrounds
press release, last year the 22nd District Agricultural Association’s Board of Directors voted
8 to 1 to not consider any contracts with producers of gun shows beyond Dec. 31, 2018, until
it has adopted a more thorough policy regarding the conduct of gun shows. (Available at:
http//www.delmarfairgrounds.com/index.php? fuseaction=about.press_details&newsid=1396
[as of March 20, 2019].) The policy is to be presented to the Board no later than December,
2019 and would:

* Consider the feasibility of conducting gun shows for only educational and
safety training purposes and bans the possession of guns and ammunition on

state property,
* Align gun show contract language with recent changes in state and federal law
* Detail an enhanced security plan for the conduct of future shows
* Propose a safety plan
* Consider the age appropriateness of such an event

* Grant rights for the DAA to perform an audit to ensure full compliance with
California Penal Code Sections 171b and 12071.1 and 12071.4. These audit
rights may be delegated at the discretion of the 22nd DAA. (Id.)

According to local reporting, the operator of the Del Mar Fairgrounds gun show has filed a
lawsuit challenging the Board of Directors’ decision on the grounds that it violates the U.S.
Constitution’s First Amendment guarantee to free expression. (Williams, Lawsuit to hang up
Del Mar Fairgrounds gun show policy recommendations, Del Mar Times, March 15, 2019,
available at: https://www.delmartimes.net/news/sd-cm-nc-gun-show-20190315-
htmlstory.html, [as of March 20, 2019].)

This bill would add a section to the Food and Agricultural Code that prohibits the sale of
firearms and ammunitions at the Del Mar Fairgrounds. By default, a violation of any
provision of the Food and Agricultural code is a misdemeanor, unless otherwise specified.
Therefore, this bill would effectively terminate the possibility for future gun shows at the Del
Mar Fairgrounds.

Veto Messages on Previous Attempts to Ban Gun Shows in Agricultural Districts:
There have been several legislative attempts to regulate gun shows in Agricultural District
1A in San Mateo and San Francisco Counties at a location commonly known as the “Cow
Palace.” The Cow Palace is substantially similar to the Del Mar Fairgrounds mnasmuch as it
is a state-owned property located within the jurisdiction of a county. SB 221 (Wiener), of
2018, SB 475 (Leno) of 2013, SB 585 (Leno) of 2009, and others, all attempted to either ban
gun shows at the Cow Palace altogether, or require prior approval from the county Board
Supervisors prior to entering into a contract for holding a gun show there. All three attempts
were vetoed by the Governor.

In regards to SB 221, Governor Brown stated: “This bill would prohibit the sale of firearms
and ammunition at the District Agricultural Association 1A, commonly known as the Cow
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Palace. This bill has been vetoed twice over the last ten years, once by myself, and once by
Governor Schwarzenegger. The decision on what kind of shows occur at the Cow Palace
rests with the local board of directors which, incidentally, represents a broad cross section of
the community. They are in the best position to make these decisions.”

SB 475 was also vetoed by Governor Brown with the following message: “This bill requires
the District Agricultural Association 1-A (Cow Palace) to obtain approval from the County
of San Mateo and the City and County of San Francisco prior to entering into a contract for a
gun show on state property. I encourage all District Agricultural Associations to work with
their local communities when determining their operations and events. This bill, however,
totally pre-empts the Board of Directors of the Cow Palace from exercising its contracting
authority whenever a gun show is involved. I prefer to leave these decisions to the sound
discretion of the Board.”

SB 585 was vetoed by Governor Schwarzenegger, who stated: “This bill would prohibit the
sale of firearms and ammunition at the Cow Palace. This bill would set a confusing precedent
at the state level by statutorily prohibiting one District Agricultural Association (DAA) from
selling firearms and ammunition, a legal and regulated activity, while allowing other DAAs
to continue to do so. In addition, this bill would result in decreased state and local tax
revenues by restricting events at the Cow Palace.”

Argument in Support: According to the NeverAgainCA: “NeverAgainCA organized large,
peaceful protests at every gun show at the Del Mar Fairgrounds. attended and spoke at every
meeting of the 22nd District Agricultural Association Board, and joined students protesting
gun violence and gun shows at many area schools. NeverAgainCA presented resolutions
calling for the elimination ofthe gun shows at the Del Mar Fairgrounds to the City Councils
of the adjacent cities of Del Mar, Solana Beach and Encinitas; these resolutions were adopted
and are part of the record of this hearing. Candidate and now Congressman Mike Levin
addressed several of our rallies against the gun shows. At the request of NeverAGamnCA,

then Lt. Governor, now Governor, Gavin Newsom, called on the Fair Board to end gun
shows and put an end to valuing the sale of firearms above the value of lives.

“NeverAgainCA is proud to support AB 893. The residents of the 78th AD and adjacent
districts, and their elected representatives, have demonstrated the broad public support for
ending gun shows at the Del Mar Fair Grounds on a permanent basis.”

Argument in Opposition: According to the California Rifle and Pistol Association, Inc.:
“Promoters and operators of gun shows in California must comply with no less than twenty-
six sections of the penal code. Gun sales are highly-regulated in California and the rules are
no less stringent for those vendors at gun shows (Refer Exhibit #2 attached). Vendors that
participate in gun shows may not do so unless all their licenses have been submitted to the
California Department of Justice before the event for the purposes of determining whether
the vendors possess the proper valid licenses. If they do not pass the review of the California
DOJ, they are prohibited from participating.

“Gun shows are very much a family event. Many of them have traning and education, guest
speakers, lifestyle vendors, safety training, and more. Ever hear of a shooting spree at a gun
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show? No, because people that attend gun shows are the law-abiding citizens that attend for
the educational value and to stay up on new products that are available. Itis no different than
any other trade show that occurs in other industries across the state. Criminals would never
subject themselves to this much scrutiny and regulation in the hopes of getting their hands on
a fircearm. These types of false and scare-tactic narratives have no place in modern
discourse.”

Related Legislation: SB 281 (Wiener), among other things, would prohibit the sale of
firearms and ammunitions at the Cow Palace located in San Mateo County and San Francisco
County.

Prior Legislation:

a) SB 221 (Wiener) of the 2017-18 Legislative Session, would have prohibited the sale of
firearms and ammunitions at the Cow Palace located in San Mateo County and San
Francisco County. SB 221 was vetoed by Governor Brown.

b) SB 475 (Leno), of the 2013-14 Legislative Session, would have required gun shows at the
Cow Palace to have prior approval of both the Board of Supervisors of the County of San
Mateo and the City and County of San Francisco, as specified. SB 475 was vetoed by
Governor Brown.

c) SB 585 (Leno), of the 2009-10 Legislative Session, would have prohibited events at
which any firearm or ammunition is sold at the Cow Palace, as specified. SB 585 was
vetoed by Governor Schwarzenegger.

d) AB 2948 (Leno), of the 2007-08 Legislative Session, would have prohibited the sale of
firearms or ammunition at the Cow Palace. AB 2948 failed passage on the Senate Floor.

e) SB 1733 (Speier), of the 2003-04 Legislative Session, would have required gun shows at
the Cow Palace to have prior approval of both the Board of Supervisors of the County of
San Mateo and the City and County of San Francisco, as specified. SB 1733 failed
passage on the Assembly Floor.

f) AB 295 (Corbett), Chapter 247, Statutes of 1999, established the Gun Show Enforcement
and Security Act of 2000, which includes a number of requirements for producers that
promote gun shows.

g2) AB 1107 (Ortiz), of the 1997-98 Legislative Session, would have authorized any city,
county or agricultural association to prohibit gun sales at gun shows or events. AB 1107
failed in the Assembly Appropriations Committee.

REGISTERED SUPPORT / OPPOSITION:

Support

Bay Area Student Activists
City of Del Mar
City of Encinitas
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City of Solana Beach
NeverAganCA

Oppose

B & L Productions, d.b.a. Crossroads of the West Gun Shows
California Rifle and Pistol Association, Inc.

California Sportsman's Lobby, Inc.

Gun Owners of California, Inc.

National Rifle Association - Institute For Legislative Action
National Shooting Sports Foundation, Inc.

Outdoor Sportsmen's Coalition of California

Safari Club International - California Chapters

Western Fairs Association

Analysis Prepared by: Matthew Fleming / PUB. S./(916) 319-3744
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Introduction

Gun shows are surrounded by controversy. On the one
hand, they are important economic, social and cultural events
with clear benefits for those who attend. On the other, they pro-
vide the most visible manifestation of a largely unregulated form
of commerce in guns and, partly for that reason, are an important
source of guns used in criminal violence.

The intent of this report is to document the broad range of
what actually takes place at gun shows, with an emphasis on ac-
tivities that appear to pose problems for the public’s health and
safety. Its purpose is not to inflame, but to inform. The report
embodies its author’s belief that objective evidence is beneficial
to clear thought and sound action on important public matters.

Inside Gun Shows reflects observations made at 78 gun
shows in 19 states, most of them during 2005-2008. Structured
data on a subset of these shows were published previously.' Dur-
ing a period of exploratory work focused on developing methods
for data collection, it became evident that descriptive anecdotes
and quantitative evidence would never be adequate to the task. A
camera was added.

It was important here, as often in field research, to avoid a
Hawthorne effect: change in what is being observed introduced
by the process of observation itself. For that reason conversation
was kept to a minimum; no attempts were made to induce the be-
haviors that are depicted; criminal activity, when observed, was
not reported; the camera was kept hidden.

Inside Gun Shows

vii
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It was also important to minimize any risk to individual
persons, even though the behaviors being documented were oc-
curring at events that were open to the public. No audio re-
cordings were made, except of the author’s own notes. Faces in
the photographs have been obscured. The project was approved
by the university’s Institutional Review Board.

Readers should be aware that the author has worked col-
laboratively for many years with the Bureau of Alcohol, Tobacco,
Firearms and Explosives and the California Department of Jus-
tice. The Violence Prevention Research Program receives sup-
port from the National Institute of Justice for research on gun
tracing data and from the California Department of Justice for
work on firearm-related domestic violence. Material concerning
those agencies appears in this report.

Reading the Report

The following comments on the report’s organization may
be helpful. Chapter 1 reviews existing research and other evi-
dence on the structure of gun commerce generally, the sources of
guns used in crime, and the place of gun shows in that broader
context. Chapter 2 takes up the ordinary details of gun show op-
erations and presents a photographic overview of a day at a gun
show. Chapters 3 through 6 are largely photo-essays. Chapter 3
takes up undocumented and illegal gun commerce; its core is a
series of photo-narratives of private party gun sales and of what
appear to be illegal “straw” purchases of guns. Chapter 4 focuses
on the weaponry and related merchandise available at gun shows.
Chapters 5 and 6 deal briefly with cultural, political, and social
aspects of these events, again emphasizing aspects that appear
problematic. Chapter 7 assesses these observations and makes
recommendations for intervention.

The following terminology is used. Gun sellers who have
federal firearms licenses are referred to as licensed retailers,
whether they are gun dealers or pawnbrokers. Private parties
without federal firearms licenses who sell guns are of two types:
unlicensed vendors, who rent table space and display their guns
from a fixed location, and individual attendees, who may be at the
show primarily as customers but have also brought guns to sell.
The occasional attendee who is both an active seller and buyer of
guns is a gun trader. Sales by unlicensed vendors and individual
attendees are collectively referred to as private party gun sales.
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For simplicity’s sake, the term assault weapon will be used to de-
scribe semiautomatic, civilian versions of selective fire or fully
automatic military firearms.

A Final Note

This report will be most useful if it is treated as an intro-
duction to a complex and important subject. Readers are encour-
aged to take a weekend—even better, take several—and see for
themselves.

References

1. Wintemute GJ. Gun shows across a multistate American gun market:
observational evidence of the effects of regulatory policies. Injury Preven-
tion. 2007;13:150-156.
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Gun
Shows
In Contex

The United States and Gun Violence

Americans owned between 220 and 280 million guns in
2004, including at least 86 million handguns.' Millions of guns
are added to that total each year. Just ten years earlier, America‘s
gun stockpile was estimated to hold 192 million weapons.” As of
2004, some 38% of households and 26% of all adults had at least
one gun; 41% of gun-owning households, and 48% of individual
gun owners, had four guns or more.'

More than 360,000 violent crimes involving guns, includ-
ing an estimated 11,512 homicides, were committed in the United
States in 2007.>* After dropping steadily through much of the
1990s,’ rates of gun-related and other violent crimes have
changed little in recent years and have risen rapidly in some
areas.”’ Preliminary data for 2008® and early 2009° suggest a
downward trend, which would be very good news, but rates of
gun-related violence remain unacceptably high.

American Exceptionalism

Americas rates of gun ownership are unique. We account Assault rifles for sale, Dayton, Ohio.
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Inside Gun Shows

Mexico and Canada pose very
different images when it comes to
violent crime. [They] have one
thing in common when it comes to
armed violence—the underground
gun market in the United States,
which is a major source of supply
to criminals and gangs in both
nations...The USA represents a
low-cost supplier of guns both
because of lax regulations and of
the great number of guns already
circulating in private hands.

—Researchers Philip Cook,
Wendy Cukier, and Keith Krause.™

There is “no reason why [Mexican]
drug cartels would go through

the difficulty of acquiring a gun
somewhere else in the world and
transporting it to Mexico when it is
so easy for them to do so from the
United States.

—U.S. and Mexican government
and law enforcement officials
interviewed by the Government
Accountability Office for its study
of cross-border gun trafficking."”

12

for less than 5% of the world“s population but 35% to 50% of all
firearms in civilian hands.'® Not surprisingly, death rates from
gun violence are far higher in the United States than in other high
-income countries.'"* '

But America is not a uniquely violent society. As Frank-
lin Zimring and Gordon Hawkins demonstrated some years ago, "
our rates of violent crime do not exceed those of other high-
income countries—though they are above average. It is our rate
of death from violent crime that is unique, and this high mortality
rate results from our unique propensity to use firearms to commit

violent crimes.
Exporting Crime Guns

Sadly, American firearms now also figure prominently in
crimes committed elsewhere. Most crime guns that are recovered
by law enforcement agencies in major Canadian cities, and for
which a point of origin can be established, are imported illegally
from the United States.'* "> The problem has become particularly
acute in Mexico, where drug-related gun violence has become so
prevalent that the United States Joint Forces Command has
warned of a possible “rapid and sudden collapse” with “serious
implications for [US] homeland security.”'® By April 2008,
Mexican drug trafficking organizations had established a presence
in at least 46 U.S. states.'” Of crime guns recovered in Mexico
since 2006 for which the U.S. Bureau of Alcohol, Tobacco, Fire-
arms and Explosives (ATF) has established a chain of ownership,
more than 90% come across the border from the United States,
and nearly 70% are American-made.'” '*

Gun Shows and Gun Violence: An Introductory Case

At lunchtime on April 20, 1999, high schoolers Eric
Harris and Dylan Klebold shot and killed 12 fellow students and
a teacher at Columbine High School in Littleton, Colorado, and
wounded 23 others. After exchanging fire with the police, they
shot themselves.

All four guns used in the massacre were purchased at local
gun shows, but none of them by Harris and Klebold." Three
guns—two Savage shotguns and a Hi-Point 9mm carbine—were
bought for them by an 18-year-old friend, Robyn Anderson, at a
Tanner Gun Show near Denver the previous December.
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Anderson bought the guns from private parties rather than
from licensed gun retailers. “While we were walking around [the
show],” she would later testify, “Eric and Dylan kept asking sell-
ers if they were private or licensed. They wanted to buy their
guns from someone who was private—and not licensed—because
there would be no paperwork or background check.”*® Anderson
stressed that “[a]ll I had to do was show my driver®s license to
prove I was 18. I would not have bought a gun for Eric and
Dylan if I had had to give any personal information or submit to
any kind of check at all.”'

Just the day before, in fact, Harris and Klebold had tried
to buy guns themselves at the show. The boys were 17 years
old at the time. No one who would sell to them, but they were
told that they could buy the guns if they brought someone with
them who was at least 18 years old. Anderson believed it should
have been obvious that she was buying the guns for Harris and
Klebold; though she was making the payment, “they were
handling the guns and asking the questions.”*

The fourth gun, a semiautomatic TEC-DC9 assault pistol,
was bought at a Tanner Gun Show in August 1998 by Mark
Manes—again from a private party, not a licensed retailer—and
sold to Harris and Klebold the following January.'® Because the
TEC-DC9 is a handgun, Manes was charged with providing a
firearm to a minor (Harris and Klebold were still 17 when they
bought the gun).

Anderson‘s rifle and shotgun purchases broke no federal
or state laws, and she was not charged with any crime. J. D.
Tanner, promoter of the shows, had this to say about her gun
purchases: “All I can say is apparently it was all done legally.
That makes me have a good feeling.”*

The first Tanner Gun Show held after the massacre took
place the weekend of June 5 and 6; Tanner had canceled a show
scheduled for the weekend after the shootings. On June 6, Corey
Tucker, age 18, and David Winkler, age 17, used $600 in cash
provided by the Colorado Coalition Against Gun Violence to buy
a TEC-9 pistol similar to the gun used by Harris and Klebold.
They believed they were buying from a private party—there was
apparently no evidence to the contrary—and their intent was to
demonstrate how easily this could be done. “He didn‘t ask me
my name or my age,” Tucker said at a news conference the
following week, and there was no identification check.** But
the seller had been interviewed at the show on June 5 by Denver

Gun Shows in Context

While we were walking around,
Eric and Dylan kept asking sellers
if they were private or licensed.
They wanted to buy their guns
from someone who was
private—and not licensed—
because there would be no paper-
work or background check.?’

All I had to do was show my
driver's license to prove | was 18.

I would not have bought a gun for
Eric and Dylan if | had had to give
any personal information or submit
to any kind of check at all.?!

—Robyn Anderson, on buying
three of the guns used in the
Columbine High School shootings.

All | can say is apparently it was all
done legally. That makes me have
a good feeling.

—J. D. Tanner of Tanner Gun
Shows.?
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Post reporter David Olinger, who was writing a story on the
resumption of the Tanner shows. He was Terry Kern, a licensed
gun retailer and gun store owner. When Olinger contacted him
following Tucker and Winkler"s news conference, Kern con-
firmed that he had sold the gun. But when told that his failure
to document the sale or perform any identification check had
become public knowledge, “Kern changed his account. The sale
,didn"t have anything to do with me, he said.”*

The sale was investigated by the Bureau of Alcohol,
Tobacco and Firearms (ATF) and determined to have been illegal.
Kern surrendered his firearms license.”

Promoter J. D. Tanner himself sells guns at Tanner Gun
Shows as an unlicensed vendor. A year after the massacre in
Littleton, the prospective buyer of a handgun asked him, “You
have to do a background check on this?” “No,” he replied,
“there*s no law says I have to.””

A Paradox

The events surrounding the Columbine massacre
exemplify many of the difficult problems posed by gun shows.
Prohibited persons are able to acquire guns by using others as
their agents. Guns can be sold anonymously, without background
checks or records. Sellers, including licensed retailers, can be
corrupt.

There is solid evidence that gun shows are an important
source of crime guns, which we will review later in the chapter.
The best of that evidence comes from ATF investigations of
illegal gun trafficking—the organized procurement of guns for
criminal use.*”*

But two highly-regarded surveys conducted under the
auspices of the U.S. Bureau of Justice Statistics have found that
less than 2% of felons incarcerated for crimes involving guns
acquired those guns themselves at gun shows.*”*! This poses a
seeming paradox: How can gun shows be an important source
of crime guns if criminals get their guns elsewhere? To clarify
this, we need to take a step back and examine American gun
commerce generally and the role gun shows play in that larger
enterprise.
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America’s Two Systems of Gun Commerce

Modern gun commerce operates under the terms of the
oft-amended Gun Control Act of 1968 (GCA), which is enforced
by ATF. Congress drew on its authority to regulate interstate
commerce in drafting GCA as it had with GCA"S predecessor, the
Federal Firearms Act of 1938.%> Those “engaged in the business”
of selling guns, as the law terms it, were required to obtain federal
licenses and to buy and sell guns following specified procedures.
Private parties who sold guns infrequently and not in the course
of business were exempted, however. As a result, the United
States has two very different systems of gun commerce that
operate in parallel. At gun shows, they can operate literally side
by side.

In 1995, Philip Cook and colleagues published a study
that has done much to shape and clarify our understanding of
how gun commerce operates.” By convention, the two systems
mentioned above are referred to as the primary market and the
secondary market for guns. The primary market comprises all
transfers of guns by federally licensed firearms retailers such as
gun dealers and pawnbrokers. These transfers may be of new or
used guns.

The secondary market consists of transfers involving
unlicensed sellers, such as the unlicensed vendors and individual
attendees at gun shows.>>** This secondary gun market is much
larger than is commonly thought. According to the Police
Foundation®s National Survey of Private Ownership of Firearms,
it accounted for approximately 40% of all gun acquisitions in
the mid-1990s.>** Thirty years earlier, at the time Congress was
debating the Gun Control Act, at least 25% of all gun acquisitions
occurred through the private party transfers that were exempted
from the terms of the Act.”

As with other commodities, there is a legal market and an
illegal market for guns. The movement of guns from the legal to
the illegal market is the illegal market's chief source of supply.
Gun trafficking is the intentional diversion of guns from the legal
to the illegal market.

Finally, in considering how guns become available for use
in crime, it is useful to consider point sources and diffuse sources
of those guns.”* Point sources are the venues linked to many
known crime guns, usually licensed retailers. Diffuse sources are
the many small-volume transactions between individuals that are

Gun Shows in Context
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Inside Gun Shows

dispersed in time and place, such as transfers of single guns
between acquaintances or fellow gang members. Point sources
provide the most readily identifiable targets for prevention
activity, but diffuse sources, taken together, are the leading
proximate source of crime guns.

An overview of America“s gun markets is in Figure 1-1.

Figure 1-1. An overview of gun commerce in the United States. Activities within the shaded area
occur at gun shows.

1 PRIMARY MARKET SECONDARY MARKET
X
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Gun manufacturers typically sell their products to distributors, who in turn sell them to federally licensed retailers such as gun
dealers or pawnbrokers. Sales by manufacturers, distributors, and retailers make up the primary gun market. After its first
sale by a licensed retailer to a private party, a gun may experience many subsequent sales or other changes of possession
between private parties (through trades, for example). These transactions make up the secondary gun market. A private
party may also sell his gun to a licensed retailer; most retailers sell both new and used guns. Guns enter the illegal market
predominantly through sales to prohibited persons, straw purchasing and other trafficking operations, and theft. As with the
legal market, guns in the illegal market may undergo many subsequent transfers of ownership. The shaded area of the
figure identifies transactions that occur at gun shows.

Modified from Wintemute GJ. Where guns come from: the gun industry and gun commerce. The Future of Children 2002;12
(2):55-71.
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Regulating Gun Sellers
Federal Policy

In order to sell a gun to you, whether at a gun show or
elsewhere, a federally licensed retailer such as a gun dealer or
pawnbroker must see your identification. He must have you
complete a lengthy Firearms Transaction Record on which you
certify, under penalty of perjury, that you are buying the gun for
yourself and that you are not prohibited from owning it. He must
submit your identifying information to the National Instant
Criminal Background Check System (NICS), administered by
the Federal Bureau of Investigation.

Staff at NICS perform a background check on you,
comparing your information to the records in a centralized
archive of criminal histories and other databases to verify your
eligibility to purchase firearms. In over 90% of cases this back-
ground check is completed within minutes,*® but if important
information is missing you may have to wait up to three business
days to get your gun. (In 17 states, the background check can be
waived for holders of permits to carry concealed weapons.)

The retailer must keep a permanent record of your
purchase. If you buy more than one handgun from him within
five business days, the retailer must file a special report with
ATF. (This requirement does not apply to purchases of rifles or
shotguns.)

These procedural safeguards are intended to ensure that
you are who you say you are, that you and not someone else will
be the actual owner of the gun, and that you are not prohibited
from owning it. They also establish a paper trail that will help
law enforcement authorities link the gun to you if it is used in a
crime later.

But a private party, such as an unlicensed vendor or
individual attendee at a gun show, can sell you that same gun—or
as many guns as you want—and none of these federal safeguards
will be in place. Private party gun sellers are not required to ask
for your identification. They cannot initiate a background check,
except in Delaware, Nevada, and Oregon, where they may do so
voluntarily. There are no forms for you to fill out, and no records
need be kept.

Again, the provisions of the Gun Control Act regulating
gun sales apply only to those who are engaged in the business of

Page ID #:132
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Attendee with several guns for
sale, Houston, Texas.
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There is no limit to the amount

of guns that a private collector
can have. Some have 10, some
have 1,000. If I go to a gun show
and state that this is my private
collection, | am not required by
law to ask you for identification,
ask you to fill out any paperwork,
or conduct a background check.
It is simply cash and carry.

—Tom Mangan, Special Agent,
ATF, Phoenix, Arizona.>

Unfortunately, the effect of the
1986 amendments has often been
to frustrate the prosecution of
unlicensed dealers masquerading
as collectors or hobbyists but who
are really trafficking firearms to
felons or other prohibited persons.

—ATF gun show study, 1999.%
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selling guns. As originally enacted, GCA established that stan-
dard but did not define it. ATF considered the sale of five or
more firearms annually to signify engagement in the business,**
and federal courts upheld convictions for selling guns without a
license in cases involving as few as six firearms.”’

Any clear understanding of what “engaged in the busi-
ness” might mean was abolished by the 1986 Firearm Owners
Protection Act (FOPA). The new law ambiguously defined a
person as “engaged in the business” who “devotes time, attention,
and labor to dealing in firearms as a regular course of trade or
business with the principal objective of livelihood and profit
through the repetitive purchase and resale of firearms.”**
Muddying the waters further, FOPA defined “with the principal
objective of livelihood and profit” to mean “that the intent
underlying the sale or disposition of firearms is predominantly
one of obtaining livelithood and pecuniary gain, as opposed to
other intents, such as improving or liquidating a personal firearms
collection.”® Tt specifically excluded from its definition of
engagement in the business a person who makes “occasional
sales, exchanges, or purchases of firearms for the enhancement of
a personal collection or for a hobby, or who sells all or part of his
personal collection of firearms.”** **

The practical result was to make it much more difficult
to set an upper limit to the frequency of buying and selling guns
that did not require a license and compliance with the procedural
safeguards described above. Today, private parties sometimes
sell large numbers of new and used firearms while claiming
hobbyist status and exemption from the requirements imposed on
licensed retailers.”® ATF put it this way in an important study of
gun shows in 1999: “Unfortunately, the effect of the 1986 amend-
ments has often been to frustrate the prosecution of unlicensed
dealers masquerading as collectors or hobbyists but who are
really trafficking firearms to felons or other prohibited persons.”’

State Policy

In 33 states, statutes regulating gun sales do not go
beyond the ambiguous standards set by Congress. But 17 states
regulate at least some sales by unlicensed private parties (Table
1-1). Some require that these transactions be routed through a
licensed retailer; such transactions are subject to the same proce-
dural safeguards that apply to the licensed retailer's own sales.
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Other states require that purchasers obtain a permit or undergo a
background check through a law enforcement agency.*® Of these
17 states, six regulate all private party gun sales and nine more
regulate all private party sales of handguns. Two states, Colorado
and Oregon, regulate all private party sales at gun shows only.

Table 1-1. State regulation of private party gun sales*

State Handgun Sales Long Gun Sales

Gun Gun
All Sales Shows All Sales Shows
Only Only

California [ ()

Colorado ®

Connecticut

Hawaii

Illinois

lowa

Maryland

Massachusetts

Michigan

Missouri

Nebraska

New Jersey

New York

North Carolina

Oregon ) )

Pennsylvania

Rhode Island [ [ ]

* In the remaining 33 states, private party gun sales are not regulated.

From Survey of state procedures related to firearm sales, 2005. Washington,
DC: Bureau of Justice Statistics; 2006. NCJ 214645. See Table 6.
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Regulating Gun Buyers
Federal Policy

Federal statutes prohibit several categories of persons
from purchasing or otherwise acquiring firearms, whether from a
licensed retailer or a private party, and from possessing firearms
at any time.*” (See Table 1-2.) Most of the prohibitions arise
from criminal convictions. These were expanded to include con-
victions for misdemeanor crimes of domestic violence in 1996.
Convictions for other violent and firearm-related misdemeanors,
such as battery and brandishing a firearm, do not prohibit firearm
ownership under federal law. A federal prohibition is permanent
unless it arises from a domestic violence restraining order, in
which case it exists only as long as the restraining order remains
in effect.

Persons less than 21 years of age may not purchase hand-
guns from licensed retailers, but persons ages 18 to 20 may pur-
chase handguns from private parties. Those less than 18 years of
age cannot purchase long guns (rifles and shotguns).*’

Table 1-2. Categories of persons who are generally prohibited
from purchasing or possessing firearms under federal law

A person is prohibited who:

Is under indictment for, or has been convicted in any court of, a

* | crime punishable by imprisonment for a term exceeding one year

e | Is a fugitive from justice

e | Is an unlawful user of or addicted to any controlled substance

Has been adjudicated as a mental defective or has been commit-
ted to any mental institution

Who, being an alien, is illegally or unlawfully in the United States
e | or has been admitted to the United States under a nonimmigrant
visa

Who has been discharged from the Armed Forces under dishon-
orable conditions

Who, having been a citizen of the United States, has renounced
his citizenship

Is subject to a court order that restrains such person from harass-
e | ing, stalking, or threatening an intimate partner of such person or
child of such intimate partner or person

Has been convicted in any court of a misdemeanor crime of do-
mestic violence

From United States Code, Title 18, Section 922(d).
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Federal law also makes it a felony to purchase a firearm
from a licensed retailer for another person while representing
oneself to be the intended owner of that firearm. Such transac-
tions are known as surrogate or “straw” purchases. Although
illegal, such purchases are common and are an important source

of guns for prohibited persons. Straw purchases will be discussed

in more detail later in the chapter and in Chapter 3.

State Policy

Many states have broadened the federal criteria for
prohibiting the purchase and possession of firearms. Details for
each state are available in the regularly-updated Survey of State
Procedures Related to Firearm Sales, compiled by the Justice
Department®s Bureau of Justice Statistics and available at
http://www.ojp.usdoj.gov/bjs/. In California, for example,
persons convicted of most violent misdemeanors are prohibited
from possessing firearms for 10 years following their convictions.

California, Maryland, Virginia, and New Jersey also
prohibit individuals from purchasing more than one handgun in

any 30-day period. Because California has a centralized record of

handgun purchases, this prohibition applies statewide, not just to
multiple purchases from an individual retailer. Private party sales
are exempted, however.

Screening and Denial

Since March 1, 1994, the Brady Handgun Violence
Prevention Act has required background checks on persons
purchasing firearms from federally licensed firearm retailers.
Federal and state agencies have conducted 97,080,000 Brady
Act background checks as of December 2008. The checks
have resulted in 1,778,000 denials, for a denial rate of 1.8%. "

In 2008 alone, 9,901,000 background checks were
conducted, 147,000 of which led to denials (a denial rate of
1.5%). A large majority of these denials resulted from the fact
that the prospective purchasers had been convicted of, or were
under indictment for, serious crimes. (See Table 1-3.)

Prior to the Brady Act, in 32 states no background check
was required to verify purchasers® statements that they were not
prohibited persons. The 18 other states had enacted background
check requirements of their own, sometimes many years earlier.*

Gun Shows in Context

Okay, | want it, but | just bought a
gun June 2. Il have to wait.

—An attendee making a deposit
on a Walther pistol on June 6,

in Orange County, California.
Because of the state's prohibition
on the purchase of more than one
handgun within 30 days, he will not
be able to purchase the gun until
July.

Vendor: It's my understanding
that if you‘ve got a conviction, you
can't buy guns forever.

Attendee: That's right. You don‘t
ever want to hit the old lady,
,Lcause then you‘re through.

—Advice given to a man shopping

for parts for an AR rifle, Las
Vegas, Nevada.
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When the Brady Act first took effect, states where no background
checks had previously been required found that as many as 9.4%
of persons who sought to purchase firearms from licensed retail-
ers, and who had just certified under penalty of perjury that they

were eligible to own guns, were in fact prohibited from owning

them.*

Table 1-3. Reasons for denial of firearm transfer application

in 2008
Reason for Denial Agency Type
Federal (%) State (%)
Felony indictment/conviction 55.9 45.7
State law prohibition 6.8 10.5
Domestic violence
Misdemeanor conviction 7.3 9.9
Restraining order 4.1 4.0
Fugitive 134 8.6
lllegal alien 1.4 0.5
Mental illness or disability 1.1 3.7
Drug user/addict 9.5 3.1
Other 0.6 13.9
Total 100 100

From Background checks for firearm transfers, 2008—statistical tables.
Washington, DC: Bureau of Justice Statistics, 2008. NCJ 227471.
See Table 4. Results for local agencies are omitted.

Does Denial Work?

The goal of screening and denial programs is to prevent
gun-related violence by preventing persons thought to be at high
risk of committing such violence from acquiring guns. There are
no systematic data on the intermediate question: How often do
people who are denied the purchase of a gun from a licensed
retailer go on to acquire a gun from some other source? There
are, however, several studies that collectively describe the effect
of these programs on violent crime.

It appears that denial of gun purchase significantly lowers
the risk of committing violent and gun-related crimes among the
persons who are directly affected. The best example of this effect
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comes from California, which in 1991 expanded its criteria for a
prohibition on gun ownership to include prior convictions for
almost all violent misdemeanors. Over three years of follow-up,
there was a 23% drop in crimes involving guns or violence
among those whose gun purchases were denied in the year after
the new policy took effect, as compared to a group of violent mis-
demeanants who legally purchased handguns under the previous
policy.** For persons ages 21 to 24, among whom absolute rates
of violent criminal activity were highest, the decrease was 27%.
There was no difference for crimes involving neither guns nor
violence. This specificity of effect supports the inference that the
observed results were produced by the change in policy rather
than some other factor.

Similarly, denial based on a felony conviction appears to
result in a decrease in risk for crimes involving guns or violence
of 20% to 25%.% This is a sizeable effect. Its importance is rein-
forced by a new research finding concerning risk for new criminal
activity among persons who have previously been arrested for
serious crimes.*® As much as 20 years may need to pass before
their risk of re-arrest falls enough to approximate the risk of first
arrest among persons their age who have no prior arrest record.
Policies intended to reduce that elevated risk for new criminal
activity appear to be well-advised.

However, the federal screening and denial program put in
place by the Brady Act may have had little effect on population-
wide rates of gun-related violent crime. Careful researchers
studying rates of gun homicide determined that while a decrease
occurred in states where Brady led to the institution of screening
and denial for the first time, that decrease also occurred in states
where similar programs had been in place all along.** They found
no effect on rates of gun homicide that could be attributed to the
Brady Act itself.

Several explanations have been proposed for these seem-
ingly contradictory findings. One is that the federal criteria for
prohibiting an individual from purchasing a gun are quite narrow.
Most violent misdemeanors are not prohibiting offenses, for
example. As a result, many high-risk persons are still able to
purchase guns, and the number of persons denied may be too
small for any beneficial effect on them as individuals to be
reflected in overall crime rates.*’

Another, probably more important, is that the Brady Acts
mandate applies only to gun sales by federally licensed retailers.

Gun Shows in Context
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Of course, if | don't ask, nobody
knows.

— A seller contemplating the
sale of a handgun to a possibly
prohibited party, Reno, Nevada.

Three and a half out the door. I'm
not a dealer so just pay cash for it
and you‘re outta here.

— An unlicensed vendor selling a

Ruger revolver, tagged at $425,
Waukesha, Wisconsin.
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The secondary market"s private party gun sales—accounting,
again, for perhaps 40% of all gun transfers every year—are
unaffected. A new evaluation of state-level regulations on gun
sales provides evidence in support of this possibility. Gun
trafficking, which facilitates firearm-related violent crime,
appears to be significantly reduced in states that regulate private
party sales of handguns.*

Summing Up: Why Private Party Gun Sales Matter

Private party gun sales are quick and convenient. Even
a completely law-abiding gun purchaser might appreciate the
absence of paperwork that characterizes private party sales. And
their anonymity will attract those who put privacy at a premium.

But the same attributes of private party sales that make
them convenient for legal gun buyers make them the principal
option for a felon, fugitive, domestic violence offender, or other
prohibited person. The key is that while it is always illegal for a
prohibited person to buy a gun, it is only illegal to sell a gun to a
prohibited person if the seller knows or has “reasonable cause to
believe” that he is doing so.* Again, a private party seller cannot
initiate a background check. He is under no obligation to inquire
directly. The matter is easily finessed. As one gun seller said
while contemplating a possibly illegal handgun sale, "Of course,
if I don't ask, nobody knows."

Where Crime Guns Come From
Licensed Retailers: The Primary Gun Market

In the early 1990s, the United States had more licensed
gun retailers than gas stations.® More rigorous licensing and
oversight policies led to a large decrease in licensed retailers by
2001.>**°" The sellers of one-third of crime guns traced in 1994
were out of business by 1998.>

Licensed retailers remain an important source of crime
guns, however.?”?* > Of persons incarcerated during the 1990s
for serious crimes involving guns, 12% to 19% of those in state
prisons®' and 19% of those in federal prisons® purchased their
guns personally from a retail store or pawnshop.

Others employ surrogate or “straw” purchasers to buy
guns from licensed retailers on their behalf. In a typical straw
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purchase, the actual buyer determines which gun is to be bought
and provides the funds. The straw purchaser, acting as the

buyers agent, makes the purchase by falsely representing himself

(or, frequently, herself) to be the actual buyer of the gun. The
details can vary. For example, the actual buyer may make the
selection at the time of purchase and transfer the funds to the
straw purchaser in full view of the retailer. Alternatively, the
straw purchaser may operate with a shopping list of desirable
guns or communicate with the actual buyer by cell phone
(sometimes sending pictures of the guns in question).”® Straw
purchasers may be compensated with cash, drugs, or other
currency.

Criminal gang members may be particularly likely to
use straw purchasers, even if they themselves are not prohibited
persons, for the simple reason that it is unsafe for them to travel
outside their territories to a licensed retailer's place of business.”’
Gun traffickers, needing to mask their gun purchases, may
employ whole networks of straw purchasers. Straw purchases
have emerged as a leading source of supply for Mexican drug
trafficking organizations.

Consider, for example, the case of John Philip Hernandez
of Houston.”® >’ Between June 2006 and June 2007, Hernandez
spent nearly $25,000 to buy 23 firearms, including 5.7mm FN
Herstal Five-seveN “cop killer” pistols and 15 AR rifles, from
Houston-area retailers. The guns were smuggled into Mexico,
where several have since been used in homicides and other vio-
lent crimes—as soon as two months after Hernandez purchased
them. Hernandez recruited others to buy guns for him; they
purchased another approximately 80 guns. The larger operation
of which Hernandez and his confederates were just one segment
is believed to have shipped well over 300 guns across the border.
Most of the 22 members of that operation remain at large.

When all this began, Hernandez was 24 years old. In
April 2009, he was sentenced to 97 months in prison by a judge
who held that the maximum term recommended by the U.S.
Sentencing Guidelines was not a sufficient deterrent to others.

Straw purchasers are often the intimate partners of actual
buyers. Women make up about 10% of gun owners overall, '
but 18% of straw purchasers working with gun trafficking opera-
tions were the girlfriends or spouses of the traffickers.*’

A straw purchase is a felony under federal law for both the

actual buyer and the straw purchaser—and for the retailer, if he

Gun Shows in Context

If she's buying the gun, she‘s got
to act like she's buying the gun.
Come on up here.

—A licensed retailer in Las Vegas,
Nevada, to two young men who
are negotiating the purchase of a
handgun and have just indicated
that one of two women standing
well behind them will be the
purchaser. All four leave
immediately.
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PRIVATE SALES
SEE KEVIN.

—NMuiltiple signs at this licensed
retailer specializing in custom-
assembled AR and AK rifles.
The signs were seen at a show
in Reno, Nevada, but not at
subsequent shows in Las Vegas,
Nevada; Phoenix, Arizona; or
San Francisco, California. The
photograph was taken in San
Francisco.
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sells the gun despite knowledge or reasonable cause for belief
that a straw purchase is in progress. There is clear evidence

from criminal investigations that straw purchases are nonetheless
an important source of crime guns.””> In a 1993 survey, 32% of
student-age correctional inmates and, perhaps even more surpris-
ingly, 18% of inner city high school students had asked someone
to purchase a gun for them from a retail outlet.®*®" More
recently, 53% of licensed retailers telephoned by a sham prospec-
tive purchaser indicated that they would sell a handgun to that
person because his or her intimate partner “needs it.”%

The question arises: Why risk a straw purchase from a
licensed retailer when private party gun sales offer a convenient
and anonymous, if still illegal, alternative? The answer may be
in part that licensed retailers have larger inventories than private
party sellers do® and in particular are more likely to stock new
assault rifles and similar weapons sought after by criminal users.
Buying a new gun also avoids the risk of being linked through
the gun to prior crimes in which it was used. This proposition
would be unconvincing if the risk of apprehension during a straw
purchase were high, but it is not.*

Tracing Crime Guns

An individual licensed retailer’s importance as a source of
crime guns is estimated by determining the number of recovered
crime guns sold by that retailer. Linking crime guns to their
points of sale is accomplished by a procedure called gun tracing,
which ordinarily reconstructs the chain of ownership of a gun
from its manufacturer to its first retail purchaser. Gun traces are
conducted by ATF in response to requests from law enforcement
agencies all over the world, and annual reports on traced guns
for each state in the U.S. are provided by ATF at its web site:
http://www.atf.gov/firearms/trace_data/index.htm. In 2005, ATF
received more than 260,000 requests for gun traces.*

Some retailers sell more crime guns than others do. In
1998, of 83,272 licensed retailers nationwide, just 1,020 (1.2%)
accounted for 57.4% of all traced guns.® At that time, many
licensed retailers sold few guns or none at all, however. In a later
California study of 421 retailers who sold at least 100 handguns a
year, just 10 retailers (2.4%) accounted for 29.2% of all handguns
sold by the entire group that were traced after use in a violent or
firearm-related crime.®
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The National Rifle Association has suggested that the
number of traced guns linked to an individual retailer reflects
only that retailer's sales volume.®” This is not the case. Some
licensed retailers are linked to crime guns not just frequently, but
disproportionately: more frequently than would be expected from
the overall number of guns they sell. In the California study cited
above, the 11.2% of retailers who had disproportionate sales of
crime guns accounted for 46.1% of handguns linked to violent or
firearm-related crimes.*

Perhaps of greatest concern, some licensed retailers are
corrupt. Such retailers are the immediate source of nearly half of
all guns that are trafficked—diverted intentionally into illegal gun
commerce.”” They account for two-thirds of trafficked guns
coming from gun shows.**

Private Parties: The Secondary Gun Market

Far and away, the leading proximate source of crime guns
is the secondary gun market. More than 85% of the recovered
crime guns traced by ATF are in the possession of someone other
than their first retail purchaser when the crime is committed; the
percentage is even higher for guns recovered from juveniles and
youth.®®*7® These guns have gone through at least one private
party gun sale (or some other type of private party transfer of
possession, such as a trade). Correspondingly, the great majority
of persons who have committed violent crimes with guns report
that they acquired their guns through a private party transaction.!
(See Table 1-4.)

At least two of the reasons for this are clear. As dis-
cussed, private party gun sales offer anonymity and are available
to those who would be prohibited from buying from licensed
retailers. Accessibility is also important. Licensed retailers can
be few and far between, at least in some large cities. There are an
estimated 57 million adult gun owners in the United States,' any
one of whom can become a private party gun seller.

The lack of documentation for private party gun sales cre-
ates missing links in the chain connecting the first retail purchaser
and the criminal from whom the gun has been recovered. Finding
those missing links can be impossible, or at best very expensive.
In states that require records to be kept for all gun sales, however,
investigators seek to identify the most recent purchaser of a crime
gun, not just the first.”” This is of real practical value; it can

Gun Shows in Context

Gun shows, flea markets, hotel
rooms, just about anywhere. He's
not asking for any identification,
he‘s not asking to have somebody
have a record check being done,
so he'll sell to anybody for a price.

— ATF agent Thomas Stankiewicz
describing Kurt Radovich, accused
of gun trafficking in Pennsylvania
in 2008. More than 500 guns and
thousands of rounds of ammunition
were taken from Radovich's home
at the time of his arrest.”’

| don't fill out any paperwork or
anything.

—An unlicensed vendor in San
Antonio, Texas, buying a Smith &
Wesson .357 revolver for $350
from an attendee at the show. The
vendor has about 60 guns for sale,
including at least 5 AK rifles.
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convert a crime gun whose first retail purchase was in another
state several years earlier into a gun sold just weeks before the
crime, just miles from the crime scene. (Examples are in Table
1-5.) The same information can be critically important in
identifying gun trafficking networks and in linking one crime

to another.

Table 1-4. Sources of guns used in crime by state prison

inmates
Source Percentage
1997 1991
Purchased or traded from retail outlet 13.9 20.8
Retail store, pawnshop 121 18.9
Flea market, gun show 1.7 1.9
Family or friend 39.6 33.8
Purchased or traded 12.8 13.5
Rented or borrowed 18.5 10.1
Other 8.3 10.2
Street, illegal source 39.2 40.8
Theft, burglary 9.9 10.5
Drug dealer, off street 20.8 22.5
Fence, black market 8.4 7.8
Other 7.4 4.6

From Harlow CW. Firearm use by offenders. Washington, DC: Bureau of
Justice Statistics; 2001. NCJ 189369. See Table 8.
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Table 1-5. Results of standard ATF traces and traces incorporating additional

California sales records for handguns recovered from young people in California

and traced in 1999

Date of ATF California
ATF Time . . .
Recovery California Time from
Gun Sale from
by Law Sale Date Sale to
Date Sale to
Enforcement R Recovery
ecovery
GLC 23, .40 03/06/99 Unknown | Unknown 06/08/96 27y
05/22/98 288 d
06/13/98 266 d
SW 910, 9mm 02/01/99 02/28/96 29y | 02/28/96 29y
09/20/98 135d
SW Sigma, 9mm 09/28/99 04/28/95 44y | 03/19/97 25y
06/25/99 95d
GLC 19, 9mm 12/22/98 04/21/98 245d 12/01/98 22d
CLT .25 02/17/99 Unknown | Unknown 12/19/98 62d

Summary of example cases:

In case 1, a Glock Model 23, .40 caliber semiautomatic pistol was recovered on
March 6, 1999 in Los Angeles. The standard trace identified the retailer who
first sold the gun, but the date of purchase and time from sale to recovery were
unknown. California sales records identified three transactions, two of which
occurred less than a year before the gun’s recovery.

In Case 2, a Smith and Wesson Model 910, 9mm semiautomatic pistol was
recovered February 1, 1999. Both the standard trace and the sales records
identified a first sale in February, 1996, but the sales records included a
subsequent transfer just over four months prior to the gun’s recovery.

(Y denotes years; d denotes days.)

From Wintemute GJ. The life cycle of crime guns: a description based on guns
recovered from young people in California. Annals of Emergency Medicine
2004;43:733-742.

Gun Shows and Gun Commerce

Since the adoption of the Firearm Owner*S Protection Act
in 1986, federal law has permitted licensed retailers to sell guns
of any type at gun shows in their home states. They can sell long
guns at shows elsewhere.’* Prior to 1984, retailers could sell only
at the premises listed on their license; from 1984 to 1986, they
were allowed to conduct business at gun shows under a new ATF

Gun Shows in Context
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Signs posted by unlicensed
vendors, Tucson and Phoenix,
Arizona.
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regulation.”” By creating an ambiguous definition of the term
“engaged in the business,” FOPA also expanded opportunities for
private parties to buy and sell guns regularly while claiming to be
indulging a hobby.

Although systematic data are lacking, the result appears to
have been a rapid increase in both the number and size of gun
shows during the 1980s and 1990s. An informal survey in 1996
by the Violence Policy Center yielded the following impressions,
among others.”” From a regional ATF official: “Several out of
my eight supervisors said we definitely had an increase of more
than 50 percent in the last 10 years.” From David Cook, show
organizer for the North Texas Gun Club, a promoter of large gun
shows in Dallas: “They*ve become more popular. I remember the
days when there was a show only once every three months. Now
you can go to one just about every weekend.”

Today, gun shows continue to play a unique role in gun
commerce, stemming from the fact that dozens to hundreds of
gun sellers—Ilicensed retailers, unlicensed vendors, and individual
attendees—are present and competing with one another for
business. Licensed retailers rent table space from the shows™
promoters and display their inventory from a fixed location, but
unlicensed vendors do this as well. ATF, based on interviews
with promoters, estimates that 25% to 50% of all gun sellers at
gun shows who rent table space are unlicensed vendors.”” A
separate study, based on observations at gun shows, raises this
estimate to 70%.% (The reasons for the discrepancy will be
discussed later.)

The same absence of regulation that characterizes private
party gun sales generally is also true of sales by unlicensed
vendors at gun shows. Some advertise their unregulated status; at
one show, an unlicensed vendor posted this sign: “No background
checks required; we only need to know where you live and how
old you are.”” It is of great concern that some unlicensed
vendors are likely to be “corrupt licensed gun dealers who were
squeezed out of the primary market by recent...ATF efforts to
make it more difficult to obtain and renew a federal firearms
license.”®

Individual attendees who have brought guns to sell
probably outnumber licensed retailers and unlicensed vendors put
together. Some are active traders, both buying and selling guns.



Case 8:22-cv-01518 Document 1-8 Filed 08/12/22 Page 28 of 50

Economies of Scale

Major gun shows can usefully be considered the big-box
retailers of gun commerce. Some individual licensed retailers
at these shows are as large and well-staffed as a good-sized gun
store. When dozens or hundreds of gun sellers are together in
the same place along with thousands of potential customers,
collective effects become important. Competition allows for
multiple business strategies to be successful. Larger retailers can
stock a wide range of products and maximize their sales volume
at the expense of profit per item sold; small vendors may special-
ize to achieve excellence in a niche market. As a result, these gun
shows offer their customers a breadth and depth of weaponry to
choose from that can be found nowhere else, at prices that are as
low as the market will bear.

This effect may not be particularly important for conven-
tional handguns and long guns—the core of the inventory of a
typical gun dealer or pawnshop. On the other hand, a customer
might need to visit several retailers scattered across a metropoli-
tan area in order to inspect a single .50 BMG rifle or one of the
new semiautomatic pistols based on AR or AK rifle designs
(more on these in Chapter 4). At a large gun show, however, he
is likely to find at least half a dozen licensed retailers with several
of these weapons to sell. Simply by walking back and forth
between them he can comparison shop and negotiate a low selling
price. Not uncommonly, he can buy them anonymously from an
unlicensed vendor or another attendee.

The sheer quantity of weapons for sale at any one time,
whether arrayed on tables or carried by attendees, can be eye-
opening. A reasonable working estimate of the number of guns
per seller renting table space is 25. (In a prior study, the median
number of guns per seller was 22 in California and 26 in other
states.”) At the low end are unlicensed vendors who have just
one or two guns on display and are mostly selling something else.
At the other extreme, Shoot Straight Sports (see Chapter 2) had
an estimated 1,354 guns laid out at a show in Orlando, Florida;
some of these were atop stacks of boxes holding additional guns.

At a show with 200 gun vendors, then, an attendee walk-
ing the aisles might have about 5,000 guns on display to choose
from at any one time. This does not include guns still in their
boxes or carried by other attendees.

Page ID #:146
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See that guy over there? He's at
every show. And he sells some of
the same guns I do, only he
charges more. Now why do you
think some people are willing to
pay more at his table than mine?
Because he doesn't have to run
them through a background check.

—Licensed retailer Merlin Scales
at a 2008 gun show in Norfolk,
Virginia, describing a nearby
unlicensed seller.”

Seller: I'm not really supposed to
sell handguns to...non-Vermont
residents.

Buyer: | was just hoping I'd be able
to find somebody up here and let
money do the talking, you know?

Seller: Well, you know the old
Italian saying: make me an offer |
can't refuse. You know what |
mean? Then we can do something
illegal.

Buyer: I'm willing to do $2,500
cash.

Seller: Twenty-five hundred cash,
that's tempting. | was figuring
around the same thing. You got
that kind of money?

Buyer: Il go do what I gotta do.

—Conversation between an
unlicensed vendor and a reporter,
posing as a gun buyer, at a gun
show in Vermont in 2008 or late
2007. The reporter is from
Massachusetts. It is illegal for the
vendor to sell a handgun to a
buyer from another state. ™
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Gun Shows and Crime Guns

Much of the concern about gun shows as a source of
crime guns focuses on private party gun sales, since no back-
ground checks are conducted and no records are kept.” "% ATF
emphasizes that “[u]nder current law, large numbers of firearms
at these public markets are sold anonymously... there is virtually
no way to trace them.” As a result, “too often the shows provide
a ready supply of firearms to prohibited persons, gangs, violent
criminals, and illegal firearms traffickers.”’ A 2009 Government
Accountability Office report identified both the lack of back-
ground checks and the lack of records for private party gun
purchases, including specifically those at gun shows, as “key
challenges” to efforts to interdict gun trafficking across the border
to criminal organizations in Mexico. '’

Licensed retailers have not been silent. “Many Federal
firearms licensees,” ATF notes, “have complained to ATF about
the conduct of non-licensees at gun shows.””” At ATF briefings
for licensed retailers attended by the author, licensees have
reported flagrantly illegal activity by unlicensed vendors and
private party sellers.

Perhaps the most vocal of these licensed retailers was
the late Bill Bridgewater, head of the National Association of
Stocking Gun Dealers. In 1993 he wrote to the House Judiciary
Committee*s Subcommittee on Crime and Criminal Justice:

The BATF has established rules and regulations
for these things they call “gun shows.” The
opportunity for the black marketers is that the
BATF doesn‘t enforce those regulations and there
isn‘t anyone else to do so. Consequently, there are
literally hundreds of “gun shows” scattered around
the country where you may rent tables, display
your wares, sell what you please to whomever you
please and once again the sale that is made with no
records, no questions and no papers, earns the
highest sales price...There are wide open “gun
shows” the length and breadth of the United
States, wherein anyone may do as he chooses,
including buy firearms for children.”

But licensed retailers themselves are implicated; there is
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evidence that among gun dealers, at least, those who sell at gun
shows are more likely to have crime guns traced to them than
are those who do not. ATF*s 1998 Operation Snapshot, which
compiled data on random samples of 382 gun dealers and 370
pawnbrokers, found that 30% of dealers with gun show sales,
but 22% of all dealers, had previously had a crime gun traced

to them. For pawnbrokers the difference was in the opposite
direction; 36% of those with sales at gun shows, but 44% overall,
had prior gun traces.” And in California, where both gun shows
themselves and gun commerce generally are regulated, sales

at gun shows are not a risk factor among licensed retailers for
disproportionate sales of crime guns.®

The best available data on gun shows as a source of crime
guns come from ATF investigations of illegal gun trafficking.?’*’
Example cases are given in Table 1-6.

In 2000, ATF published a detailed study of 1,530 such
investigations initiated from July 1996 through December 1998,
of which 212 (13.9%) involved gun shows and flea markets.*’
These cases accounted for 25,862 guns—30.7% of all the guns
in the study.”” Half the cases involved 40 guns or more. Nearly
half (46%) involved felons either buying or selling guns at the
shows. In more than a third, one or more of the involved guns
were known to have been used in subsequent crimes, including
homicide, assault, robbery, and drug offenses.*’

A follow-up study of 314 gun show investigations
found that individual cases involved as many as 10,000 guns.”®
Trafficking at gun shows accounted for 9.9% of all firearms in
cases linked to juveniles and youth.>*

ATF trafficking investigations also suggest that corrupt
licensed retailers may preferentially do business at gun shows,
as oversight is less stringent.””*® Nearly 20% of investigations
concerning gun shows involved FFLs selling firearms without
conducting background checks or retaining records.®’

Gun Show Exports

Gun shows are now frequently identified as the source
of guns exported to Mexico,'”>*7® Canada,’”” and elsewhere. A
lack of information, most importantly the absence of records for
private party sales, has made it impossible to quantify the extent
of the problem.'” Sales by licensed retailers and by private
parties are both involved.

Gun Shows in Context

| use my discretion. Most people
who come to the shows, you see

e,

them a lot. You know who's “right”
and who's “wrong.” | don‘t have to,
but | ask everybody to see their
driver's license, and if they're not
‘right,” they usually move on at that

point.
—Unlicensed vendor Jim Caton at

a 2008 gun show in Norfolk,
Virginia.”
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They send over a scout on
Saturday to see if there's anything
they want. Then they show up on
Sunday with a big wad of money
and somebody who's got a clean
record, who's legal to buy.

—A seller of trigger activators—
devices that increase the rate of
fire of semi-automatic guns—on
how Mexican gangs acquire guns
at gun shows, Tucson, Arizona.”®

When somebody walks in and
says, “I need eight of these,”
it becomes apparent what's
happening.

—A licensed retailer in Tucson,
Arizona. As reported by the New
York Times, “fojn May 18, 2008, a
man bought two military-style rifles
from him at a gun show on the
Arizona State Fairgrounds. Two
days later, the man showed up at
the dealer's home with a friend and
bought eight more rifles for more
than $5,000 cash. Despite the
dealer's help [to law enforcement],
members of the ring managed to
smuggle at least 112 weapons,
bought at a half dozen locations,
into Mexico before they were
arrested in February [2009]. 08
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Table 1-6. Examples of gun trafficking cases involving gun

shows

Year

Case Description

1993

A licensed retailer in Tennessee “purchased more than
7,000 firearms, altered the serial numbers, and resold
them to two unlicensed [vendors] who...sold the firearms
at gun shows and flea markets.” The licensed retailer was
sentenced to 15 months in prison and the unlicensed
vendors to 21 and 25 months, respectively.®’

1995

A convicted felon in Michigan “used a false police
identification to buy handguns at gun shows and resold
them for profit.” The guns included 16 new, inexpensive,
9mm and .380 semiautomatic pistols. The subject was
sentenced to 27 months in prison.*

1996

An unlicensed vendor who was a convicted felon operated
a network of straw purchasers and had trafficked more
than 1,000 guns, some acquired at gun shows. He “offered
to sell agents an unlimited number of firearms, including
fully automatic weapons and silencers.” One gun “was
recovered from the scene of a shootout in which two
Mexican military officials were killed by drug traffickers.”
Another was recovered from the apartment of a Mexican
drug czar. The trafficker was eventually sentenced to 78
months in prison; two licensed retailers who collaborated
with him received probation.?’

2004

Dorian Bennett Carr, Jr., and Alvin Eugene Edwards were
indicted for operating a straw purchasing ring that acquired
approximately 240 new semiautomatic pistols from licensed
retailers at Oklahoma gun shows and gun stores in six
months. The guns were trafficked to Baltimore. Seven
alleged straw purchasers were also indicted.®'

2006

“Operation Flea Collar’ began as an investigation of two
traffickers who purchased firearms from a licensed retailer
in Alabama and sold them at gun shows and flea markets
there. The investigation grew to involve thousands of
firearms recovered from at least 12 states; gangs routinely
sent buyers to Alabama to purchase the guns in bulk.
Twelve guns were linked to homicides. Eighteen persons
were arrested and convicted, and 556 firearms, including a
Streetsweeper shotgun, were seized.?% 8

2006

Between 1994 and 2001, unlicensed vendor Richard
Clausen bought and resold 300-400 firearms at gun shows
and swap meets in Arizona. Clausen bought the guns from
licensed retailers; the guns were sometimes resold, without
background checks or records, within days. Clausen was
sentenced to 27 months in prison. The judge said this of
Clausen’s conduct: “It was like spreading poison in the
public water supply.”®*
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Table 1-6, continued.

Year

Case Description

2006

Mark Andrew Nelson of Ohio pleaded guilty to operating
a straw purchasing ring that acquired guns from licensed
retailers for him to sell at area gun shows and directly to
prohibited persons. The straw purchasers, who also
pleaded guilty, were members of his family: Phaedra Ann
Nelson, his wife (173 guns); Ricky Frank Nelson, his
brother (83 guns); and James Robert Crook, his father-in-
law (71 guns). Licensed retailer Robert L. Cook pleaded
guilty of selling a firearm to a prohibited person.®

2008

In October, 2005, Antrinna Collins purchased 3 semi-
automatic pistols and 3 AK-47 rifles at the Cuyahoga
County gun show in Ohio. One of the pistols was used
by a convicted felon in a shooting 27 days later. On at
least 3 occasions, guns she purchased were found in the
possession of convicted felons. She was sentenced to 4
years in prison.®

2008

During 2006-2007, Ernesto Olvera-Garza directed a
trafficking network in San Antonio, Texas, that specialized
in “high-powered, high-capacity handguns and assault
rifles”™” acquired at gun shows and elsewhere. At least 9
straw purchasers were involved.®® A woman who straw
purchased a gun for him at a San Antonio gun show
testified that, when she delivered the gun to him in the
parking lot, he showed her 10 more guns that other straw
purchasers had bought.®® Garza’s operation smuggled at
least 50 guns into Mexico, one of which was used in a
gunfight that killed two Mexican soldiers. He was
sentenced to 12 years in prison.*

2008

During 2007-2008, Jonatan Lopez-Gutierrez and John
Avelar operated a straw-purchasing ring in El Paso, Texas,
that bought more than 90 firearms from licensed retailers
at gun shows and elsewhere. The guns were smuggled
into Mexico. Twenty-four guns were seized, including .50-
caliber and .308-caliber sniper rifles and AR-15 rifles.

The men were sentenced to 48 and 37 months in prison,
respectively.”’

2009

Marvin Acevedo, a 35-year-old Guatemalan linked to a
narcotics cartel in that country, was sentenced to four years
in prison in February. He had purchased “more than ten”
FN Five-seveN pistols and several thousand rounds of
ammunition at gun shows and gun stores in North Texas
and elsewhere.”

Gun Shows in Context

| have had people that failed
background checks, and yet they
are carrying guns out of here that
they bought from someone else.

—Licensed retailer Bruce A.

Schluderman, at a gun show in
Pharr, Texas.”®
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Referring to the widely-reported increase in gun traffick-
ing from this country to Mexico, ATF*s Assistant Director for
Field Operations, William Hoover, emphasized the importance
of “a readily accessible source of firearms and ammunition origi-
nating in mostly the secondary market such as gun shows, flea
markets and private sales.”’® Canada‘s Criminal Intelligence
Service, in its 2005 annual report on organized crime, referred to
unregulated gun shows in the United States as a “serious threat.””
And in 2003, the Congressional Research Service suggested that
gun shows may be an attractive source of firearms for foreign
terrorists."

Federal and State Policy on Gun Shows

Federal Policy

There is no federal regulation of gun shows per se. Exist-
ing law sets the terms for legal gun sales by licensed retailers and
private parties, whether at a gun show or elsewhere. ATF regula-
tions define gun shows and specify that the business procedures
licensed retailers are required to follow at their usual premises
apply at gun shows as well. Figure 1-2 reproduces an ATF
circular outlining “activities permitted at bona fide gun shows.”

State Policy

Eight states regulate gun shows, but the nature and scope
of those regulations vary widely.*”** California “requires a
show organizer to obtain a Certificate of Eligibility from the
Department of Justice, provide local law enforcement with a list
of the show's sellers, and exclude minors unless they are accom-
panied at all times by a parent or guardian.”* Details for each
state are in Table 1-7.
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Table 1-7. Summary of state statutes regulating gun shows

State

Key Provisions of Statutes

California

Promoters must obtain a certificate of eligibility; provide a list of licensed retailers who
will be attending, and of all vendors if requested; provide an approved security plan; and
maintain liability insurance. Vendors must execute written contracts, certify that they will
not display prohibited items and will process all gun sales through licensed retailers, and
provide a list of all employees in attendance. All firearms brought by attendees must be
tagged with the possessor’s name, signature, and identifying information. Persons under
18 years of age are not admitted unless accompanied by a parent or legal guardian.
(Other requirements have been omitted; see CA Penal Code Sections 12070-12071.4.)

Colorado

Records must be kept of all firearm transfers at gun shows, including private party
transfers, by licensed retailers. (A licensed retailer must initiate a background check for
a private party transfer at a gun show.)

Connecticut

Promoters must provide 30 days’ advance notice of gun shows to law enforcement.
(The Department of Public Safety must conduct a background check for a private party
transfer at a gun show, which is requested by the seller.)

lllinois

Records must be kept of all firearm transfers at gun shows by gun sellers, including
private party sellers, for 10 years. The record must include the buyer’s Firearm Owner
Identification Card number. (The Department of State Police must conduct a background
check for a private party transfer at a gun show, which is requested by the seller.)

Maryland

Private party sellers of handguns and assault weapons at gun shows must obtain a
temporary transfer permit for each show they attend, but only if they sell “from a table or
fixed display.” The permit requires a background check, and an individual may only be
issued five permits per year.

New York

Promoters must post signs and provide written notification to vendors that all firearm sales
require background checks initiated by licensed retailers and must identify a retailer who
will initiate checks for private party sales. The retailer must retain records of sales at gun
shows for 10 years.

Oregon

Promoters must post signs stating the requirement for a background check prior to the sale
of any firearm at a gun show and must provide forms for requesting background checks.
Records must be kept of all firearm transfers at gun shows by gun sellers, including private
party sellers, for 5 years. (The Department of State Police must conduct a background
check for a private party transfer at a gun show, which is requested by the seller.)

Virginia

Promoters must provide 30 days’ advance notice of gun shows to law enforcement and
provide a list of all vendors within five days following the show. There is an exemption for
“shows held in any town with a population of not less than 1,995 and not more than 2,010,
according to the 1990 United States census.”

Adapted in part from Regulating guns in America: an evaluation and comparative analysis of federal, state and selected local
gun laws. San Francisco, CA: Legal Community Against Violence, 2008.
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Figure 1-2 ATF circular outlining procedures to be followed at gun shows

;’jﬂ'},’gm;‘;m Piiesmas el Giploaives Important Notice to Dealers and Other

Participants at this Gun Show

This NOTICE applies to activitics permitted at bona fide gun shows, as defined in Title 27 of the Code of Federal
Regulations, Section 478.100. Federal firearms licensces (“FFLs" or "Dealers™) may only sell fircarms at gun shows
within the State in which their licensed premises is located,

DEALERS LICENSED IN THIS STATE

MUST display license.

MUST comply with all recordkeeping requirements of ATF regulations conceming acquisitions and dispositions of

fircarms, including the recording of the place of sale,

® MAY dispose of handguns to residents of this State only, provided that the purchaser 15 at feast 21 years of age and
all provisions of the Brady law are met.

® MAY dispose of long guns to residents of any State, provided that the purchaser is at lcast |8 years of age. the laws

of both States are complicd with, and all provisions of the Brady law are met.

MAY dispose of fircarms to any FFL.

MAY acquire firearms from any FFL licensed in the State and from any non-licensed individual,

MAY take orders of any firearm from a non-licensee and ship the same 1o a licensec in the purchaser’s State of

residence from whom the purchaser can then take possession after the provisions of the Brady law are met

DEALERS NOT LICENSED IN THIS STATE

MUST display license.

MUST comply with all ATF recordkeeping requirements concerning the acquisition of fircarms.

MAY acquire fircarms from any FFL licensed in this State and from any non-licensed individual.

MAY make a sale and deliver curio or relic fircarms to any other FFL licensed in any State as long as the laws of
both States are complied.

MAY ship curio or relic fircarms from this show to any other FFL.,

MAY display and take orders,

NON-LICENSED RESIDENTS OF THIS STATE

® MAY acquirc long guns or handguns from FFLs licensed in this Staic, provided all provisions of the Brady law are
met,

® MAY disposc of personal fircarms to any FFL.

® MAY acquire from and dispose of personal fircarms to non-licensed residents of the State. However. non-licensed
individuals may not be engaged in the business of dealing in fircarms without a Federal fircarms license.

® CANNOT acquire from or dispose of firearms to non-licensed residents of any other State,

® CANNOT ship in interstate commerce, except 10 themselves or an FFL, a fircarm that has otherwise been lawfully
acquired; must, when shipping to themselves, declare the fircamm to the commercial or contract carrier.

NON-LICENSED RESIDENTS FROM ANOTHER STATE

® MAY dispose of fircarms to any FFL,

® MAY acquire long guns only from FFLs licensed in the State, provided the laws of both States arc complied with and
all provisions of the Brady law are met.

® MAY order fircarms from any FFL and have them shipped from the show to an FFL in their State of residence by a
commercial or contract carrier in accordance with State and Federal law.

® CANNOT acquire handguns.

® CANNOT acquire from or dispose of firearms to non-licensed individuals,

ATF 15300.23A
Revised March 2006
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Law Enforcement at Gun Shows

ATF has had no proactive program of gun show
enforcement.”® Instead, its investigations traditionally have been
reactive, originating in information developed from complaints
or, more recently, patterns developed in gun tracing data or
reports of multiple handgun sales. For example, of the 314 ATF
trafficking investigations involving gun shows in the late 1990s,
over 40% began with complaints or tips from informants
(including 9% from FFLs or show promoters), and another 23%
arose from analysis of trace and multiple sales records. Only
14% arose from “prior ATF attention to gun shows.”**

From 2004 to 2006, gun show operations accounted
for 3.2% of all trafficking investigations initiated by ATF and
affected 3.3% of the gun shows estimated by the Department of
Justice to have occurred during those years.”* During those years
ATF conducted 202 investigative operations at 195 gun shows,
resulting in 121 arrests (with at least 83 convictions) and the
seizure of 5,345 firearms.” Of the 202 operations, 156 (77%)
focused on specific individuals who were suspected of gun traf-
ficking; only 46 (23%) addressed “general illegal activity related
to firearms trafficking occurring at gun shows.”* Examples of
operations directed at firearms trafficking generally at gun shows
are in Table 1-8. These have been covert operations, conducted
in some cases without the knowledge of the shows" promoters.
ATF*s operations at a series of gun shows in Richmond will be
discussed in Chapter 7.

Gun show operations are also part of ATF*s recently
established Project Gunrunner, intended to disrupt the flow of
guns from the United States into Mexico for use by drug traffick-
ing organizations. The project’s gun show component targets
“widespread international trafficking by individuals and gangs
that cross the U.S. border carrying drugs and then return to
Mexico carrying guns that they obtained through straw purchases
at gun shows in the southwestern states.””* No separate data have
been published on Gunrunner*s impact on gun shows. Alto-
gether, from its onset in 2004 through mid-February of 2009,
Gunrunner “has referred for prosecution 795 cases involving
1,658 defendants; those cases include 382 firearms trafficking
cases involving 1,035 defendants and an estimated 12,835
guns.”'®

The limitations on ATFs enforcement activities stem in

Gun Shows in Context

Alcohol, Tobacco, Firearms
should be a convenience store,
not a government agency.

—T-shirt worn by an attendee,
Phoenix, Arizona.
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large part from a lack of resources. For a sense of how serious

a problem the under-resourcing of ATF has been, consider the
border states of the Southwest. ATF estimated in 2008 that there
were 6,647 licensed retailers in the area, while their workforce
comprised just 100 special agents and 35 industry operations
investigators. Nationwide, ATF at that time employed only about
2,500 investigators and 750 special agents.”® When asked by a
reporter in 2007 about the possibility of routine patrols at gun
shows, William Newell, the head of ATF*S office in Phoenix,
responded simply, “We don"t have enough agents to do that.”®

Table 1-8. Examples of ATF enforcement operations at gun shows targeting general firearms

trafficking, by ATF field division

Year

Field Division

Description of Operation

2006

Columbus, OH

Investigations were conducted at 3 gun shows in Cleveland based on
intelligence that “many of the guns recovered in high-crime areas of the city
had been purchased at local gun shows” and that others were trafficked to
other states and to Canada. The operations resulted in the seizure of 5
guns, 1 indictment, and 2 pending indictments.

2005-2006

Houston, TX

Operations were undertaken at 2 shows in Pharr, a suburb of McAllen on
the border with Mexico. Four Mexican nationals were arrested. Three had
purchased 14 firearms and 3,000 rounds of ammunition; the fourth had
coordinated the straw purchases of 10 “high-priced” firearms.

2004-2006

New Orleans, LA

Gun shows in Kenner, a suburb of New Orleans, were identified through a
review of tracing records as “a source used by local gang members and
other criminals” for guns acquired through straw purchases or private party
transfers. Operations resulted in 12 arrests, 6 convictions, and the seizure
of 4 guns.

2004-2006

Phoenix, AZ

Gun shows in the Southwest “attracted large numbers of gang members
from Mexico and California” who “bought large quantities of assault
weapons.” Operations at 8 shows in Phoenix, Yuma, and Tucson, AZ, and
in Albuquerque, NM resulted in 13 arrests, 3 convictions, and the seizure of
193 guns.

2004-2005

San Francisco,
CA

Gun shows in Reno are “a gateway for illegal firearms trafficking into
California.” In undercover operations at 6 shows, ATF agents identified
illegal sales to out-of-state residents, illegal off-paper sales, and cases of
dealing in firearms without a license. The operations resulted in 14 arrests
and 11 convictions; 1000 firearms were purchased or seized.

Adapted from The Bureau of Alcohol, Tobacco, Firearms and Explosives' investigative operations at gun shows. Washington,
DC: Office of the Inspector General, US Department of Justice; 2007. The report was published not long after the operations
were conducted. Outcomes for criminal cases arising from the investigations were not always available, and additional filings

were expected.
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Public Education

ATF occasionally sets up educational displays at gun
shows; staff answer questions and distribute materials covering
gun laws and purchase procedures. In collaboration with ATF,
the National Shooting Sports Foundation administers a public
education program, “Don‘t Lie for the Other Guy,” intended to
prevent straw purchases.”® Begun in 2000, the program is now
operational in approximately 15 states or metropolitan areas
selected by ATF. Don't Lie is not specific to gun shows; it
offers training and display materials to all licensed retailers in
the targeted areas. The materials stress the fine (up to $250,000)
and long prison term (up to ten years) that await a convicted
straw purchaser.

These educational efforts, like ATFs operations gener-
ally, receive a mixed reception at gun shows (see pages 42-43).

Other Federal Efforts

United States Immigration and Customs Enforcement
(ICE), now the primary investigative agency of the Department
of Homeland Security, has targeted cross-border gun trafficking
generally since 2005, if not earlier. Fifteen multi-agency Border
Enforcement Security Task Forces have seized more than 2,000
weapons and made high-profile arrests of traffickers.”” An appar-
ently separate partnership with other agencies and the government
of Mexico, Operation Armas Cruzadas, has recovered more than
1,400 firearms and 120,000 rounds of ammunition. No results
specific to operations at gun shows are available.

A June 2009 review by the Government Accountability
Office of efforts to combat gun trafficking into Mexico criticized
both ATF and ICE for a failure to “consistently and effectively
coordinate their efforts,” which “has resulted in some instances of
duplicate initiatives and confusion during operations.”"” By the
end of the month, the agencies had signed an agreement intended
to clarify their areas of responsibility and facilitate collaborative
work.”®

Gun Shows in Context
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ATF and Its “Don’t Lie” Campaign

ATF rents table space at gun shows (1-3). This is not common, and itis a lonely job. The
emphasis is on their “Don’t Lie” campaign to deter straw purchases. Some licensed retailers
display Don’t Lie materials prominently; purchasers cannot help but see them. (In the straw
purchase on pages 148-149, four piles of cash were counted out on a Don’t Lie counter mat.)
Some view ATF’s work with hostility. Manifestations include displaying Firearms Transaction
Records beside a Nazi flag (10) and throwing Don’t Lie postcards on the ground (11,12). The
photographs were taken in Orlando, FL (1,3,10); Atlanta, GA (2); Dayton, OH (4); Reno, NV
(5); Dallas, TX (6); Richmond, VA (7,9); and Phoenix, AZ (8,11,12).
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WARNING. Undercover law
enforcement officers are actively
working at this show. Do not under
any circumstances allow yourself
to sell a firearm without conducting
the sale through a licensed dealer.

—Sign posted at a licensed retailer
acting as a transfer station for
private party gun sales, Orange
County, California.
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State-Level Enforcement

The California Department of Justice has conducted
systematic law enforcement operations at gun shows at least since
2001. Its Gun Show Enforcement Program (GSEP), which is
supported by allocations from the state‘s general funds, was
mandated by the legislature as part of a larger effort to regulate
gun shows. Teams of experienced special agents, working under-
cover, are at “‘every single major gun show” in the state—and
most of the smaller shows as well—according to agency officials
interviewed for this report. Individual operations are sometimes
collaborative efforts involving local law enforcement, agencies
from other states (particularly Arizona and Nevada), and ATF.

A continuing series of joint operations involving gun shows in
Reno, for example, was initiated at the request of chiefs of police
in the San Francisco Bay Area after it became clear that the
shows were important sources of guns used in crimes in Bay Area
cities. As measured by gun recoveries, investigative operations
generally have been “very lucrative” and have “put a dent” in gun
trafficking. Individual cases have involved dozens of guns.

GSEP agents work closely with promoters, both as enforc-
ers of the law and as educators. Promoters “assume we're always
there and know we‘re not an absentee landlord,” said agency
officials. The program makes active use of the materials that gun
show promoters must provide in advance of each event: a security
plan and a list of all those who are renting table space to sell
guns, among others. The administrative requirements of the law
have teeth; a promoter who does not meet them faces the loss of
his license.

The program appears to have undergone an important
transition. After some initial resistance, many promoters and
individual retailers have become quite supportive. With them, at
least, program operations have entered what might be considered
a maintenance phase. Agency officials report “a sizeable
amount” of self-policing and stress the importance of ethical
promoters and retailers as sources of leads on criminal activity.

Some Additional Data and Preliminary Inferences
As the discussion to this point hopefully establishes, the

role that gun shows play in gun commerce and gun violence can-
not be described simply. As the Columbine massacre and many
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gun trafficking cases demonstrate, gun shows may be particularly
important as an indirect source of crime guns—they supply guns
to intermediaries who in turn supply active criminals. This point
has been most clearly made by Anthony Braga and David
Kennedy, two leading experts in the field:

Assessing any problem presented by gun shows

is a difficult analytic task. While an important
question is whether prohibited persons personally
buy firearms at gun shows, which might be
answered by surveys, an equally important one

is whether gun shows are sources of firearms that
are trafficked to prohibited persons by straw
purchasers, street dealers, and the like. However,
this question cannot be answered by surveys.”®
[Italics in original.]

At the same time, the available evidence suggests the following
interim conclusions, which are worth considering as additional
evidence accumulates.

The proportion of all gun sales nationwide that
occurs at gun shows is relatively small.

The best published information we have on where guns
come from is in the Police Foundation®s 1996 National Survey
on Private Ownership of Firearms (NSPOF). In that survey, gun
owners were asked a series of questions about the most recent gun
they had acquired, including where they had acquired it. Four
percent of the guns had been acquired at gun shows; the survey
did not ask these gun buyers if they had made their purchases
from licensed retailers or private parties.” Unpublished data from
a second nationwide survey' yield a similar result; of 566 gun
owners, 9% acquired their most recent guns at a gun show.

Such estimates do not come from surveys alone.
California“s records of handgun sales identify transactions
occurring at gun shows. For the 10 years 1998 through 2007,
the archive contains records for more than 1.8 million transac-
tions. Of these, 2.7% were recorded as occurring at gun shows.
This figure would include both direct sales by licensed retailers
and private party sales that were processed by licensed retailers,
as required by state law.

Page ID #:160

Gun Shows in Context
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Survey results can be imprecise, particularly for infre-
quent events as appears to be the case here. Clearly, a gun most
recently purchased by a survey respondent at a location other than
a gun show may have passed through a gun show earlier in its
lifetime. And it is entirely possible that some gun show sales in
the California records were not identified as such. That said, all
the available estimates support the general statement that gun
shows account for a relatively small proportion of overall gun
commerce.

Most sales at gun shows involve licensed retailers.

ATF estimates that 50% to 75% of gun sellers who rent
table space at gun shows are licensed retailers.>” Our prior
study® yielded an estimate of only 30%, but this was based on
observational data and almost certainly an underestimate. Many
licensed retailers at gun shows do not identify themselves as
such—at least not until consummating a gun sale—though they
are required to do so. The largest and most active vendors at gun
shows are almost always licensed retailers.

Given that licensed retailers probably make up a majority
of vendors who rent table space, and that they account for essen-
tially all the largest and most active vendors, it is likely that they
account for most sales at gun shows. Even allowing for sales by
individual attendees who have not rented table space, it is reason-
able to estimate that perhaps two-thirds of gun sales are made by
licensed retailers. There are, unfortunately, no published data on
this point.

Private party sales at gun shows account for a
relatively small percentage of gun sales in the
United States.

Taken together, three estimates—that 40% of all gun sales
are private party transactions, that 4% to 9% of all gun sales occur
at gun shows, and that two thirds of gun show sales are made by
licensed retailers—allow for the rough approximations in Table
1-9 of the importance of private party gun sales at gun shows to
gun commerce generally. Ifthe 4% estimate is used, then of
1,000 hypothetical gun sales overall, 13 would be private party
sales occurring at gun shows. These 13 guns account for 3.3% of
private party gun sales and 1.3% of gun sales overall. Using the
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9% estimate, 30 of every 1,000 hypothetical gun sales would be
private party sales at gun shows. These 30 guns account for 7.5%
of private party gun sales and 3% of gun sales overall.

Table 1-9. Allocation of 1,000 hypothetical gun sales between
licensed retailers and private party gun sellers, and between gun
shows and other venues

a. Assuming that 4% of all gun sales occur at gun shows

Venue Private Party | Licensed Retailer | Total
Gun Show 13 27 40
Other 387 573 960
Total 400 600 1,000

b. Assuming that 9% of all gun sales occur at gun shows

Venue Private Party | Licensed Retailer | Total
Gun Show 30 60 90
Other 370 540 910
Total 400 600 1,000

Licensed retailers are probably the primary source of
crime guns acquired at gun shows.

The one peer-reviewed study of gun shows as sources of
crime guns, discussed previously, developed data from 314 ATF
investigations of gun trafficking at gun shows.?® Nearly 55,000
guns were involved. While an unlicensed seller was the main
subject in most of the investigations (54.1%), two thirds of the
trafficked guns were linked to investigations in which the main
suspect was (or had been) a licensed retailer. These retailer cases
involved an average of 452 guns apiece and 33,445 guns in total;
those centered on unlicensed sellers involved an average of 112
guns each and 15,551 guns altogether. Licensed retailers are able
to buy guns in large quantities, and an increase in the number of
guns linked to trafficking investigations when licensed retailers
are involved is not unique to gun shows.”’

These data are not the whole story, however. First, traf-
ficking operations that do not involve licensed retailers might be
less likely to be brought to ATF*s attention and trigger an investi-
gation, precisely because they are smaller than operations in
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which retailers participate. This could lead an assessment based
just on trafficking investigations to underestimate the importance
of private-party trafficking.

Complicating this is the fact that ATF, because of limita-
tions in the data it is allowed to collect, is not able to provide an
estimate other than from those trafficking investigations of the
number of trafficked guns that are obtained at gun shows, whether
from licensed retailers or private parties.'” Records of trafficking
investigations cannot possibly capture all the guns acquired at
gun shows with criminal intent—recall that ATF enforcement
operations affect a very small percentage of gun shows. This
means that the best available evidence we have on the role of gun
shows as a source of crime guns probably underestimates their
importance.
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Highlights of GAO-16-223, a report to
congressional requesters

Why GAO Did This Study

Violent crimes committed by drug
trafficking organizations in Mexico
often involve firearms, and a 2009
GAO report found that many of these
firearms originated in the United
States. ATF and ICE have sought to
stem firearms trafficking from the
United States to Mexico.

GAO was asked to undertake a follow-
up review to its 2009 report (GAO-09-
709) addressing these issues. This
report examines, among other things,
(1) the origin of firearms seized in
Mexico that have been traced by ATF,
(2) the extent to which collaboration
among U.S. agencies combating
firearms trafficking has improved, and
(3) the extent to which the National
Southwest Border Counternarcotics
Strategy measures progress by U.S.
agencies to stem firearms trafficking to
Mexico. To address these objectives,
GAO analyzed program information
and firearms tracing data from 2009 to
2014, and met with U.S. and Mexican
officials on both sides of the border.

What GAO Recommends

GAO recommends that the Secretary
of Homeland Security and the Attorney
General of the United States take
steps to formally monitor
implementation of the 2009 MOU
between ATF and ICE. GAO also
recommends that ONDCP establish
comprehensive indicators that more
accurately reflect progress made in
efforts to stem arms trafficking to
Mexico. The Departments of Homeland
Security and Justice, and ONDCP
agreed with GAO’s recommendations.

View GAO-16-223. For more information,
contact Jessica Farb at (202) 512-6991 or
farbj@gao.gov.

January 2016

FIREARMS TRAFFICKING

U.S. Efforts to Combat Firearms Trafficking to Mexico
Have Improved, but Some Collaboration Challenges
Remain

What GAO Found

According to data from the Department of Justice’s Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF), 73,684 firearms (about 70 percent) seized in
Mexico and traced from 2009 to 2014 originated in the United States. ATF data
also show that these firearms were most often purchased in Southwest border
states and that about half of them were long guns (rifles and shotguns).
According to Mexican government officials, high caliber rifles are the preferred
weapon used by drug trafficking organizations. According to ATF data, most
were purchased legally in gun shops and at gun shows in the United States, and
then trafficked illegally to Mexico. U.S. and Mexican law enforcement officials
also noted a new complicating factor in efforts to fight firearms trafficking is that
weapons parts are being transported to Mexico to be later assembled into
finished firearms, an activity that is much harder to track.

Origin of Firearms Seized in Mexico and Traced by ATF, 2009-2014

Note: These figures reflect firearms seized by Mexican authorities and traced by ATF, not all firearms seized in
Mexico.

In 2009, GAO reported duplicative initiatives, and jurisdictional conflicts between
ATF and the Department of Homeland Security’s Immigration and Customs
Enforcement (ICE). That year, in response to GAO’s recommendations on these
problems, ATF and ICE updated an interagency memorandum of understanding
(MOU) to improve collaboration. ATF and ICE have taken several steps since
then to improve coordination on efforts to combat firearms trafficking, such as
joint training exercises and conferences to ensure that agents are aware of the
MOU and its jurisdictional parameters and collaboration requirements. However,
GAO found that ATF and ICE do not regularly monitor the implementation of the
MOU. In the absence of a mechanism to monitor MOU implementation and
ensure that appropriate coordination is taking place between the two agencies,
GAO found that gaps in information sharing and misunderstandings related to
their roles and responsibilities persist.

The indicator used to track U.S. agencies’ efforts to stem firearms trafficking to
Mexico in the Office of National Drug Control Policy’s (ONDCP) National
Southwest Border Counternarcotics Strategy, by itself, does not adequately
measure progress. ONDCP tracks progress based on the number of arms seized
in Mexico and traced to the United States; however, this number does not reflect
the total volume of firearms trafficked from the United States, and it does not take
into account other key supporting agency actions and activities as measures.

United States Government Accountability Office
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January 11, 2016

The Honorable Eliot L. Engel
Ranking Member

Committee on Foreign Affairs
House of Representatives

The Honorable Jeff Duncan

Chairman

Subcommittee on the Western Hemisphere
Committee on Foreign Affairs

House of Representatives

Violence perpetrated by Mexican drug trafficking organizations (DTO)
continues to raise security concerns on both sides of the U.S.-Mexico
border. Mexican authorities consider firearms trafficking to be a major
factor in these organizations’ capacity to resist government efforts to
combat organized crime. Similarly, U.S. law enforcement agencies have
acknowledged the role firearms smuggling across the Southwest border
plays in fueling violent criminal activity in Mexico. As we reported in 2009,
trace data® on firearms seized from criminals in Mexico confirm that tens
of thousands of weapons seized in Mexico came from the U.S. side of the
border.? Over the past decade, U.S. and Mexican administrations have
recognized that addressing firearms trafficking requires bilateral attention,
and they have pledged to collaborate in their efforts to combat it.

You requested that we update our 2009 report and review U.S. efforts to
stem the flow of firearms trafficking into Mexico. In this report, we
examine (1) the origin of firearms seized in Mexico that have been traced
by the Department of Justice’s (DOJ) Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF); (2) the extent to which collaboration
among U.S. agencies combating firearms trafficking has improved; (3) the

Firearms tracing is the systematic tracking of the movement of a firearm recovered by
law enforcement officials from its first sale by the manufacturer or importer through the
distribution chain (wholesaler/retailer) to identify the first retail purchaser.

2GAO, Firearms Trafficking: U.S. Efforts to Combat Arms Trafficking to Mexico Face
Planning and Coordination Challenges, GAO-09-709 (Washington, D.C.: June 18, 2009).
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status of coordination between U.S. agencies and their Mexican
counterparts combating firearms trafficking; and (4) the extent to which
the National Southwest Border Counternarcotics Strategy (Strategy)
measures progress by U.S. agencies to stem firearms trafficking to
Mexico.

To identify the number, source, and types of firearms trafficked to Mexico
that have been seized and traced, we relied primarily on ATF’s trace data
compiled by that agency’s National Tracing Center Firearms Tracing
System through eTrace.® We also reviewed the Department of Homeland
Security’s (DHS) Immigration and Customs Enforcement (ICE) data on
seizures of southbound firearms and cases involving firearms trafficking
to Mexico. To address collaboration among U.S. agencies, we reviewed
and analyzed documentation and reports on collaborative activities
among those agencies responsible for combating firearms. To obtain a
better understanding of the scope and progress of various U.S. agencies’
activities related to firearms trafficking, we met with officials from ATF,
ICE, DHS'’s Customs and Border Protection (CBP), and the Department
of State (State). To examine the status of cooperation between U.S.
agencies and their Mexican counterparts, we met with U.S. and Mexican
officials to discuss their cooperative activities. To discuss cooperation by
U.S. and Mexican law enforcement officials to stem the flow of firearms
smuggling across the border, we met with U.S. and Mexican officials at
two major Southwest border locations—San Diego/Tijuana and El
Paso/Juarez. We traveled to Mexico City and Guadalajara, Mexico, to
meet with U.S. embassy and consulate officials responsible for
implementing programs to combat firearms trafficking and Mexican
government officials responsible for related activities. We also met with
the Office of National Drug Control Policy (ONDCP) to discuss the
Weapons Chapter of the Strategy.* We assessed the reliability of data
provided by various U.S. agencies by interviewing agency officials
knowledgeable about the data and reviewing related supporting
documentation about the data and the systems that produced them. We
determined that data were sufficiently reliable for the purpose of this

SATF has a paperless firearm trace submission system (eTrace) that is accessible through
the Internet, through which authorized users can submit, retrieve, query, and store
firearms trace information, as applicable.

“The National Southwest Border Counternarcotics Strategy is issued on a biennial basis
by ONDCP consistent with requirements in the Office of National Drug Control Policy
Reauthorization Act of 2006, Pub. L. No. 109-469, § 1110, Dec. 29, 2006.
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Background

report. Appendix | contains additional details about our scope and
methodology.

We conducted this performance audit from December 2014 to January
2016 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

U.S.-Mexico Collaboration
to Stem Firearms
Trafficking

For almost a decade, the government of Mexico has sought to combat the
growing power of criminal groups that initially emerged as DTOs in the
1980s and 1990s. This struggle became a national priority in 2006 when
then-President Felipe Calderon mobilized the Mexican military and law
enforcement agencies to disrupt DTO operations and target their
leadership structures. As the Congressional Research Service reported,
while these efforts have continued, under current President Enrique Pefa
Nieto, who was elected in 2012, there has been a shift in emphasis
toward reducing criminal violence that threatens the security of civilians
and the business sector.® According to a RAND Corporation report,
besides trafficking billions of dollars’ worth of narcotics into the United
States annually, Mexican DTOs’ criminal activity now extends to other
areas, including human trafficking, kidnapping, money laundering,
extortion, bribery, racketeering, and weapons trafficking.®

According to the Strategy DTOs require a constant supply of firearms and
ammunition to assert control over the territory where they operate,
eliminate rival criminals, enforce illicit business dealings, and resist
government operations. The Strategy indicates that firearms that criminal

5Congressional Research Service, U.S.-Mexican Security Cooperation: The Mérida
Initiative and Beyond (Washington, D.C.: April 2014).

SRAND Corporation, Mexico Is Not Colombia: Alternative Historical Analogies for
Responding to the Challenge of Violent Drug-Trafficking Organizations (Santa Monica,
Calif.: 2014).
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organizations acquire from the United States are primarily transported
overland into Mexico using the same routes and methods employed when
smuggling bulk cash south and drugs north across the U.S.-Mexico
border. The Strategy also notes that within the United States, DTOs or
their agents typically rely on “straw purchasers.” According to ATF, a
“straw purchase” occurs when a person who is a convicted felon (or
otherwise prohibited by federal law from purchasing a firearm) or who
wishes to remain anonymous, uses a third party, the straw purchaser, to
execute the paperwork necessary to purchase a firearm from a federally
licensed firearms dealer. The straw purchaser is a person who, but for
making false statements on the license application, would otherwise be
eligible under federal law to purchase a firearm and is therefore able to
pass the mandatory background check conducted by the federal firearms
licensee.” Although straw purchasers may legally purchase firearms for
their own possession and use, when they purchase firearms on behalf of
criminals or others, they violate federal law by making a false statement
to a federal firearms licensee on the required forms.® Firearm trafficking
organizations also frequently obtain firearms from unlicensed private
sellers in secondary markets, particularly at gun shows and flea markets
or through classified ads or private-party Internet postings, according to
ATF officials.

The surge in criminal activity by DTOs along the U.S.-Mexico border has
generated concern among policymakers that this violence is spilling over
into the United States. Since 2009, according to the National Drug Threat
Assessment—which is produced by the U.S. Department of Justice’s
National Drug Intelligence Center, Mexican-based DTOs have been
known to operate in more than a thousand cities in the United States.

U.s. federal law requires that a person file for and obtain a license from the U.S. Attorney
General before engaging “in the business of importing, manufacturing, or dealing in
firearms or importing or manufacturing ammunition” (18 U.S.C. § 923(a)). ATF lists nine
separate types of federal firearms licensees on its website: (1) dealers in firearms other
than destructive devices, (2) pawnbrokers in firearms other than destructive devices, (3)
collectors of curios and relics, (4) manufacturers of ammunition for firearms, (5)
manufacturers of firearms other than destructive devices, (6) importers of firearms other
than destructive devices, (7) dealers in destructive devices, (8) manufacturers of
destructive devices, and (9) importers of destructive devices.

8A straw purchase violates 18 U.S.C. § 922(a)(6), which prohibits purchasers from
knowingly making false oral or written statements or furnishing false identification intended
to deceive licensed importers, manufacturers, or dealers as to the lawfulness of the sale.
Straw purchasers are subject to fines or imprisonment up to 5 years under 18 U.S.C. §
924(a)(1)(A).
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While the extent of violence seen in Mexico has not been reported in the
United States, law enforcement officials in two border cities we visited told
us that murders and other criminal activity on the U.S. side are often
linked to Mexican DTO activities.

The governments of the United States and Mexico have committed to
work together to stem the activities of these criminal organizations,
including illicit arms trafficking. From fiscal year 2008 to fiscal year 2015,
Congress appropriated about $2.5 billion in assistance for Mexico that
has been provided through the Mérida Initiative, including approximately
$194 million provided in the Consolidated and Further Continuing
Appropriations Act, 2015. For fiscal year 2016, the administration’s
budget request for the Mérida Initiative is $119 million, from various
accounts.® The Mérida Initiative is a bilateral security partnership between
the United States and Mexico to fight organized crime and build the
capacity of Mexico’s justice sector and law enforcement institutions to
uphold the rule of law. Among the many activities supported under the
Mérida Initiative, some assistance is provided to help combat firearms
trafficking, such as providing canines trained to detect weapons and
ammunition, and non-intrusive inspection equipment to detect the flow of
illicit goods, including firearms.

Principal U.S. Agencies
Involved in Combating
Firearms Trafficking

DOJ's ATF and DHS’s ICE are the two primary agencies combating illicit
sales and trafficking of firearms across the Southwest border. ATF
combats firearms trafficking within the United States and from the United
States to other countries as part of its mission under the Gun Control Act
(see table 1).1° ATF is responsible for investigating criminal and
regulatory violations of federal firearms laws, among other
responsibilities. In carrying out its responsibilities, ATF licenses and
regulates federal firearms licensees to ensure that they comply with
applicable laws and regulations. ATF also traces U.S. and foreign
manufactured firearms for international, federal, state, and local law
enforcement agencies to link a firearm recovered in a criminal

9Mérida Initiative assistance is allocated from various appropriations accounts, including
International Narcotics Control and Law Enforcement; Economic Support Fund; Foreign
Military Financing; International Military Education and Training; Nonproliferation,
Antiterrorism, Demining, and Related Programs; Global Health and Child Survival; and
Development Assistance.

1018 U.S.C. § 921 et seq.
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investigation to its first retail purchaser. This information can be used to
help link a suspect in the criminal investigation to a firearm or identify
potential traffickers. ATF is the only entity within the U.S. government with
the capacity to trace firearms seized in crimes in Mexico. The agency has
conducted investigations to identify and prosecute individuals involved in
firearms trafficking schemes and has provided training to Mexican law
enforcement officials on firearms identification and tracing techniques,
among other efforts.

__________________________________________________________________________________________________________________________|
Table 1: Key Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) Efforts and Resources to Stem Firearms Trafficking

to Mexico

Key activities

Estimated funding expenditures
(fiscal years 2009-2014) Personnel (fiscal year 2014)

. Internationally, ATF works with other U.S. .
agencies to investigate criminal and regulatory
violations of federal firearms laws. ATF has
primary jurisdiction over firearms and ammunition
imports and works with the Departments of
Homeland Security and State on illicit firearms
exports. ATF also provides training for foreign

$55.1 million ($14.8 million for « A total of 423 agents, 157 industry

operations within Mexico, and operations investigators, and 88

over $40 million for certain task force officers.

domestic operations and One agent, 4 intelligence research

operations along the U.S.- specialists, and 2 investigative

Mexico border) analysts assigned to the El Paso
Intelligence Center.

counterparts on a variety of firearms topics, such

as weapons identification, and collaborates on

tracing firearms seized abroad.

o Domestically, ATF identifies, investigates, and
arrests individuals and organizations that illegally

o 4 agents assigned and 1 industry
operations investigator to the U.S.
Embassy and 6 special agents in
Monterrey, Tijuana, and Ciudad
Juarez.

supply firearms to prohibited individuals. ATF
deters the diversion of firearms from lawful

commerce into the illegal market with
enforcement strategies and technology.

Source: GAO analysis of ATF information. | GAO-16-223

Note: The figures in this table represent what ATF expends on various activities to stem firearms
trafficking in Mexico and throughout the Southwest region. According to ATF, this includes funding for
border field division offices in Dallas, Houston, Los Angeles, and Phoenix; support for the El Paso
Intelligence Center; and staff in Mexico. However, these figures do not fully reflect costs for the
agency’s domestic efforts to investigate Mexico-related cases.

ICE enforces U.S. export laws, and ICE agents and other staff address a
range of issues, including combating the illicit smuggling of money,
people, drugs, and firearms (see table 2). As the primary federal law
enforcement agency responsible for investigating international smuggling
operations and enforcing U.S. export laws, ICE's Homeland Security
Investigations division targets the illegal movement of U.S.-origin
firearms, ammunition, and explosive weapons with the goal of preventing
the procurement of these items by DTOs and other transnational criminal
organizations. ICE’s investigative strategy includes the identification and
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prosecution of criminal networks and individuals responsible for the
acquisition and movement of firearms from the United States.

_____________________________________________________________________________________________________________________________|
Table 2: Key Immigration and Customs Enforcement (ICE) Efforts and Resources to Stem Firearms Trafficking to Mexico

Estimated funding expenditures

Key activities (fiscal years 2009-2014) Personnel (fiscal year 2014)

ICE, under certain legal authorities (specifically, the  $94.8 million (expended for counter- ICE reports its personnel

Arms Export Control Act and International Traffic in  firearms trafficking efforts related to contributions in terms of full-time

Arms Regulation), contributes to the U.S. effort to Mexico) equivalent (FTE) hours. Thus, for

stem firearms trafficking to Mexico by enforcing U.S. efforts to counter firearms and

export laws through some of its programs, including ammunition trafficking ICE reports

its Counter Proliferation Investigations Program and that in fiscal year 2014 it expended

Border Enforcement Security Teams. 102,906 Mexico-related hours with
61 FTEs.

Source: GAO analysis of ICE information. | GAO-16-223

Other U.S. agencies that contribute to the effort to stem firearms
trafficking to Mexico include:

« CBP. DHS'’s CBP is charged with managing, securing, and controlling
the nation’s borders for both people and cargo entering and leaving
the United States. CBP’s outbound mission is to facilitate the
movement of legitimate cargo, while interdicting the illegal export of
weapons and other contraband out of the United States.

« State. State’s Bureau of International Narcotics and Law Enforcement
Affairs (INL) advises the President, Secretary of State, and
government agencies on policies and programs to combat
international narcotics and crime. INL programs support State’s
strategic goals to reduce the entry of illegal drugs into the United
States and to minimize the impact of international crime on the United
States and its citizens. INL oversees funding provided to build the
capacity of Mexico to fight organized crime under the Mérida Initiative,
including funds to support efforts to combat firearms trafficking.

« ONDCP. ONDCP is a White House component whose principal
purpose is to establish policies, priorities, and objectives for the
nation’s drug control program. It produces a humber of publications,
including the Strategy—first issued in 2007. The Strategy is intended
to serve as an overarching guide for combating criminal activity along
the U.S.-Mexico border; since 2009 it has included a Weapons
Chapter in recognition of the threat posed by the smuggling of
firearms across the Southwest border. Given ATF’'s and ICE’s roles in
combating firearms trafficking, these agencies share responsibility for
preparing the information presented in the Weapons Chapter of the
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Strategy. While ONDCP tracks progress by U.S. agencies in meeting
these objectives, it is not directly involved in planning or implementing
their activities.

Most Firearms Seized
in Mexico That Are
Traced by ATF Come
from the United
States, and Most Are
Purchased in
Southwest Border
States

Most Firearms Recovered
in Mexico That Are Traced
by ATF Come from the
United States

Data from ATF on firearms seized in Mexico and traced from calendar
year 2009 to 2014 indicate that the majority originated in the United
States. Because of the illicit nature of the trafficking, the exact number of
firearms trafficked from the United States into Mexico is unknown.
Similarly, ATF officials noted that since firearms seized in Mexico are not
always submitted for tracing the same year they were seized, or are not
submitted at all, it is not possible to develop data to track trends on
firearms seized. However, ATF uses the number of firearms seized and
traced as an indicator to estimate extent of illicit firearms trafficking. While
the government of Mexico collects data on the number of firearms its law
enforcement entities seize each year, our analysis and findings refer
exclusively to the universe of firearms seized in Mexico that were
submitted for tracing using eTrace.!

According to ATF data, of the 104,850 firearms seized by Mexican
authorities and submitted for tracing from 2009 to 2014, there were
73,684, or 70 percent, found to have originated in the United States.
About 17 percent of the total, 17,544 firearms, were traced to a country

11According to data provided by the government of Mexico, Mexican authorities seized
158,560 firearms from 2009 to 2014. However, we were unable to independently verify the
reliability of these data. Therefore, we did not compare figures provided by Mexican
authorities to ATF tracing data.
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other than the United States.? ATF could not determine the origin of

13,622 (13 percent) of these firearms because of incomplete
information.*® See figure 1.

|
Figure 1: Numbers of Firearms Seized in Mexico and Submitted for Tracing, by U.S.

and Non-U.S. Origin, 2009 to 2014

Note: U.S. origin includes firearms manufactured in the United States or legally imported into the
United States. Non-U.S. origin refers to those firearms for which the trace request indicated a non-
U.S. (foreign) manufacturer and for which there is no evidence that they were ever imported to the

12According to ATF data, from 2009 to 2014, after the United States the top five countries
of origin of firearms seized in Mexico and traced were Spain (3,786), China (3,027), Italy
(2,186), Germany (1,522), and Romania (1,287).

BIn 2009, GAO reported data provided by ATF indicating that 87 percent of firearms
seized in Mexico and traced from 2004 to 2008 originated in the United States (see
GAO-09-709). ATF explained that data provided to GAO for the years 2004 to 2008 for
that report are not comparable to the data provided for this report because the agency has
established different parameters for analysis and reporting of the data for the period 2009
to 2014. Current ATF standards entail more extensive review of Mexican data submitted in
the eTrace system for completeness and accuracy. Additionally, more recent data on
traces are reported on a calendar year rather than a fiscal year basis.
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United States. Undetermined origin refers to those firearms for which the trace information was
unclear as to the manufacturer, country of origin, importer, or a combination of these.

®Firearms may have been seized in prior years but submitted for tracing from 2009 to 2014.

From 2009 to 2011, numbers of firearms seized by Mexican authorities
and submitted for tracing fluctuated significantly, followed by a steady
decline after 2011. According to ATF officials, shifts in the number of guns
seized and traced do not necessarily reflect fluctuations in the volume of
firearms trafficked from the United States to Mexico from one year to the
next. ATF staff explained that there are several factors that have
influenced the year-to-year variance in the number of firearms traced
since 2009. For example, they explained that the high number of firearms
traced in 2009 reflects a single submission by the Mexican military to ATF
for tracing of a backlog of thousands of firearms.'* Conversely, ATF
officials noted there was a lower number of firearms submitted for tracing
in 2010 because that is the year eTrace in Spanish was initially deployed
in Mexico, and Mexican law enforcement officials at the local, state, and
federal level had to be trained on using the system. In 2011, a much
higher number of firearms were traced as Mexican officials became
proficient in using the system. Finally, U.S. and Mexican officials suggest
the decline since 2011 may reflect a period of adjustment in cooperation
under the Pefia Nieto administration. This included the centralization of
access to eTrace in Mexico’s Attorney General’s Office and retraction of
eTrace accounts from federal, state, and local law enforcement, which
resulted in fewer Mexican law enforcement officials able to trace firearms
using the system.

Long Guns Account for
about Half of All Firearms
Seized in Mexico and
Traced

According to Mexican law enforcement officials we interviewed, DTOs
prefer high caliber weapons with greater firepower, including high caliber
rifles or long guns, and military grade equipment. Officials explained that
the firearms of choice for drug traffickers are high caliber assault rifles,
such as AK type and AR 15 type, which are available for purchase in the
United States and which can be converted to fully automatic fire (i.e.,
converted into machine guns). Officials also noted that in recent years
they have seen DTOs acquire military equipment, such as .50 caliber

14According to Mexican officials, Mexican law requires that all firearms seized in Mexico
must be stored by the Mexican military (Secretaria de Defensa Nacional—SEDENA).
Before the deployment of eTrace in Spanish in 2010, the Mexican military had
accumulated a sizable collection of seized firearms that were subsequently submitted for
tracing using ATF’s eTrace system.
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machine guns, rocket launchers, and grenade launchers. However, they
said that unlike firearms typically used by DTOs, which often can be
traced back to the United States, this type of equipment is known to often
be trafficked into Mexico from leftover Central American military
stockpiles from past conflicts. See figure 2 for examples of long and short
guns (also referred to as handguns).

Figure 2: Examples of Long and Short Guns
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According to data provided by ICE, the agency seized 5,951 firearms that
were destined for Mexico in the last 6 years.® Of firearms seized by ICE
from 2009 to 2014, 2,341, or 39 percent, were long guns—including rifles
and shotguns. During the same period, ICE seized 3,610 short guns—
including revolvers and pistols (see fig. 3).

. _______________________________________________________________________________|
Figure 3: Number and Type of Firearms Destined to Mexico Seized in the United
States by Immigration and Customs Enforcement, 2009 to 2014

Note: Pistols and revolvers are considered short guns. Rifles and shotguns are considered long guns.

According to data provided by ATF, almost half of all firearms seized in
Mexico and traced in the last 5 years were long guns. From 2009 through
2014, 49,566 long guns—rifles and shotguns—were seized and traced.
During that same period, 53,156 short guns—including revolvers and
pistols—were seized and traced. The data also show a substantial
decline in the number of long guns traced since 2011 (see fig. 4).
Mexican law enforcement officials said that in the last 2 years they often

15According to ICE, this number includes seizures made that were enabled or assisted by
other DHS components.
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seized more handguns than rifles, but stated that the use of high caliber
rifles by cartels is still widespread.

|
Figure 4: Number and Type of Firearms Seized in Mexico and Submitted to the
Bureau of Alcohol, Tobacco, Firearms and Explosives for Tracing, 2009 to 2014

®Firearms may have been seized in prior years but submitted for tracing from 2009 to 2014.
PPistols and revolvers are considered short guns. Rifles and shotguns are considered long guns.

According to ATF officials, steps the bureau has taken to combat firearms
trafficking to Mexico have made it more difficult for firearms traffickers to
acquire long guns. Specifically, they noted implementation of Demand
Letter 3, which requires licensed dealers and pawnbrokers in Arizona,
California, New Mexico, and Texas to report multiple sales of certain
rifles.'® According to ATF, information from multiple sales reports on long
guns allows the bureau to identify indicators of suspicious or high-volume
purchasing by individuals, repetitive purchasing, and purchases by

®pyrsuant to 18 U.S.C. § 923(g)(5), ATF issued Demand Letter 3 to licensed dealers and
pawnbrokers in Arizona, California, New Mexico, and Texas, requiring them to submit
information to ATF concerning sales or other dispositions to an unlicensed purchaser,
within 5 business days, of two or more rifles that have semiautomatic action, a caliber
greater than .22, and the ability to accept a detachable magazine.
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associates, as well as geographical trends for such sales. ATF officials
reported that this information has helped them identify firearms traffickers
and others involved in a timelier manner, which on several occasions has
led to arrests and seizures of firearms intended for trafficking to Mexico.
From 2011 to 2014, 490 long guns that had been recorded as part of
multiple sales transactions under Demand Letter 3 were seized in crime
scenes—259 in the United States, 209 in Mexico, and 22 in undetermined
locations.

Most Firearms Seized in
Mexico and Traced to the
United States Were
Purchased in Southwest
Border States

Most of the firearms seized in Mexico that were traced and found to be of
U.S. origin from 2009 to 2014 came from U.S. Southwest border states.
While guns seized in Mexico of U.S. origin were traced to all of the 50
states, most came from Texas, California, and Arizona. As shown in
figure 5, of all firearms seized in Mexico that were traced and identified to
be of U.S. origin, about 41 percent came from Texas, 19 percent from
California, and 15 percent from Arizona. According to ATF, in fiscal year
2014, there were about 10,134 licensed dealers and pawnbrokers in the
four Southwest border states, many of them along the border. This
represents about 16 percent of the approximately 63,311 licensed dealers
and pawnbrokers nationwide. These licensed dealers and pawnbrokers
can operate in locations such as gun shops, pawn shops, their own
homes, or gun shows.’

7see discussion of gun shows in GAO-09-709.
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|
Figure 5: Top Source States for Firearms Seized in Mexico of U.S. Origin and Numbers Seized, 2009-2014

Note: Percentages in the pie chart do not add up 100 because of rounding. Actual number of firearms
purchased in selected states represented in parenthesis.

According to ATF officials, most firearms seized in Mexico and traced
back to the United States are purchased in the United States then
transferred illegally to Mexico. ATF has been able to determine the
original retail purchaser for about 45 percent of firearms seized in Mexico
and traced to the United States from 2009 to 2014. However, ATF was
unable to determine a purchaser for 53 percent,!® because of factors such

18According to ATF, the other 3 percent of firearms were traced to a purchaser in a foreign
country. Percentages do not add up to 100 because of rounding.
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as incomplete identifying data on trace request forms, altered serial
numbers, no response from the federal firearm licensee to ATF’s request
for trace information,*® or incomplete or never received out-of-business
licensee records.?®

Trafficking in Firearms
Parts May Facilitate DTOS'’
Acquisition of Firearms
and Complicates
Authorities’ Efforts to
Prevent Trafficking

ATF and Mexican government officials told us that a new complicating
factor in their efforts to fight firearms trafficking is the use of weapons
parts transported to Mexico to be later assembled into finished firearms.
According to documents provided by ATF, firearm parts include
unfinished receivers barrels, triggers and hammers, buttstocks, pistol
grips, pins, bolts, springs, and other items. Figure 6 shows some of these
firearms parts. None of these firearm parts are classified as firearms
under the Gun Control Act.? In general, U.S. federal laws and regulations
requiring manufacturers and importers of firearms to identify firearms with
a serial number do not apply to parts, unless otherwise specified by law.?2
Federal firearms licensees and other retailers are not required to report
on the acquisition and disposition of firearm parts as they must for
firearms. Furthermore, any individual in the United States may legally
acquire and possess certain firearm parts that are not otherwise
proscribed by law, including persons prohibited from possessing firearms
and ammunition, such as convicted felons.

1gGeneraIIy, 18 U.S.C. § 923 (g)(7) requires federal firearms licensees to respond
immediately to, and in no event later than 24 hours after, the receipt of a request by the
Attorney General for information contained in the records required to be kept.

201 accordance with 18 U.S.C. § 923(g)(4), upon discontinuance of business by federal
firearms licensees, records shall be delivered within 30 days after the business
discontinuance to ATF.

2lUnder the Gun Control Act, the term firearm means (1) any weapon, including a starter
gun, which will or is designed to or may readily be converted to expel a projectile by the
action of an explosive; (2) the frame or receiver of any such weapon; (3) any firearm
muffler or firearm silencer; or (4) any destructive device. The definition of firearm does not
include antique firearms. 18 U.S.C. § 922(a)(3).

22Under the National Firearms Act, firearms include machine gun parts that are designed
and intended solely and exclusively for use in converting a weapon into a machine gun
and any combination of parts from which a machine gun can be assembled. See 26
U.S.C. § 5812(a); 5845(b). Additionally, the National Firearms Act defines firearms to
include silencers, which are subject to the requirement for manufacturers to identify them
with serial numbers. See 26 U.S.C. § 5845(a); 5842(a).
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|
Figure 6: Basic Firearm Components from Firearms Parts Kits

Firearms may be assembled by using parts kits that include all of the
components of a fully operable firearm minus the firearm receiver or
frame, which may be obtained separately. ATF officials explained that in
order to circumvent marking requirements on transactions involving
firearms and thus avoid tracing, criminals will sometimes use unfinished
receivers, such as “castings” or “flats,” rather than fully functional
receivers. A frame or receiver by itself is classified as a firearm by
definition under the Gun Control Act. The receiver is the part of the
firearm that houses the operating parts, typically the bolt or bolt carrier
group, the magazine well, and the trigger group. A casting is essentially a
piece of metal fabricated with the exterior features and contours of the
firearm receiver for which it is intended to substitute, but that without
further machining will not function as a firearm. Castings and flats are
commonly referred to as 80 percent receivers in marketing materials and
advertisements promoting their sale. The “80 percent” label is intended to
convey that the product has been cast or fabricated with most of the
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features of a finished, functional firearm receiver, but it will require further
machining to function as a firearm (see fig. 7).

Figure 7: Comparison between a Receiver (Considered a Firearm) and a Casting
(Not Considered a Firearm)
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A receiver flat is a piece of metal that has the same dimensions as a
receiver, but that has not been shaped into a firearm configuration. In this
form, it cannot accept any component parts, but with the proper
equipment it can be readily bent into shape and molded into a receiver
(see fig. 8).

|
Figure 8: A Flat with All of the Required Holes Drilled but That Has Not Been Bent
into Shape

According to documents provided by ATF, since kits, castings, and flats
are not classified as firearms, transfers of those items are not regulated
under the Gun Control Act or National Firearms Act. Although ICE
officials noted they are subject to export control laws, they have no serial
numbers and generally no markings; thus, firearms assembled with them
are untraceable.? In addition, receivers and firearms parts are small and
when transported separately may not be easily identified as items
intended for the production of firearms. They are also easy to conceal,
making it more challenging for customs authorities to detect illicit
shipments of such parts.

22The Arms Export Control Act, as implemented through the International Traffic in Arms
Regulations, regulates the export of defense articles classified on the United States
Munitions List. Components, parts, accessories and attachments for certain firearms and
receivers are included as items on the U.S. Munitions List and are considered defense
articles that are subject to export control laws. See 22 C.F.R. § 121.1 & 120.45.
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ATF and ICE Have
Taken Steps to
Improve
Collaboration, but
Lack of Monitoring
May Contribute to
Coordination
Challenges

According to ATF officials, there are no reliable data on the extent of
firearm parts trafficking from the United States into Mexico. They noted,
however, that recent seizures of firearms parts, firearms made with
unmarked parts, and equipment used to assemble or manufacture
firearms in Mexico suggest an emerging reliance by criminal
organizations on this source of weapons. For example, law enforcement
officials in Mexico described to us two high-profile cases in 2014 involving
illicit firearm parts assembly of this type. One was in Guadalajara, where
Jalisco state police seized hundreds of unfinished receivers and pieces of
sophisticated equipment being used to complete high caliber rifles. The
second was in Tijuana, where Baja California state police seized 25 rifles
in the process of assembly with firearm parts from the United States.?*

ATF and ICE Have Taken
Steps to Improve
Collaboration, but Some
Challenges Remain

ATF and ICE have taken several steps to improve coordination on efforts
to combat firearms trafficking that we previously identified.?® In 2009, we
reported instances of dysfunctional operations, duplicative initiatives, and
jurisdictional conflicts between ATF and ICE.?® In response to our
recommendations on how to address these challenges, ATF and ICE
updated and signed an interagency collaboration memorandum of
understanding (MOU) in June 2009. In their revised MOU, the agencies

24Mexican authorities indicated that they could not share more specific information on
these cases because they are part of ongoing federal investigations.

25GA0-09-709.
26GA0-09-709.
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committed to a shared goal of keeping the public safe by using the tools
given to both agencies and which are vital to the effective control of
domestic and international trafficking of firearms, ammunition, explosives,
weapons, and munitions. Specifically, the MOU set forth roles and
requirements for each agency with respect to (1) intelligence and
information sharing, (2) general investigative guidelines, (3) specific
investigative guidelines, (4) sources of information, and (5) conflict
resolution. This effort to improve coordination and optimize use of the
agencies’ expertise provided the basis to address the issues that had
hampered interagency collaboration prior to the MOU'’s implementation.

ICE and ATF officials said that after the MOU was signed, they held joint
training exercises and conferences to ensure that agents had knowledge
of the MOU and its jurisdictional parameters and collaboration
requirements. Officials from each agency in headquarters, Mexico, and
border locations we visited indicated that personnel working on firearms
trafficking to Mexico were generally aware of the MOU'’s key provisions
and collaborated on this basis. Agency officials also highlighted a more
recent joint interagency conference in September 2014, which sought to
provide participants with a common understanding of collaborative efforts
and respective areas of jurisdiction. Additionally, senior agency
headquarters officials asserted that there is extensive cooperation
between ATF and ICE, at the headquarters and field office levels. ATF
and ICE officials in border field offices we visited confirmed that they were
familiar with the MOU and that it provides them guidance on interagency
collaboration. Similarly, ATF and ICE officials in Mexico stated that since
they are co-located physically, they have a greater opportunity to work
together closely on firearms trafficking-related cases, and an ICE official
said that they rely on the MOU to help define their respective roles.

Nevertheless, we identified persistent challenges in information sharing
and some disagreement on the agencies’ respective roles in
investigations. For example, ATF and ICE disagree on the extent to which
trace data on firearms seized in Mexico collected through eTrace should
be shared to support ICE firearms trafficking investigations. According to
an ICE assistant deputy director, these firearms trace data from Mexico
are currently only shared on a limited basis with ICE. Several ICE officials
expressed an interest in obtaining access to these data and indicated that
this access would enhance their ability to identify methodologies used by
firearms traffickers and trends in criminal activity along the Southwest
border. ICE officials responsible for investigations said that trace data
should be shared in accordance to the MOU, which states “ATF shall
report to the appropriate ICE field office in a timely manner any
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intelligence received relating to the illegal exportation, attempted
exportation, or planned exportation of any item on the United States
Munitions List...” However, the MOU does not address how general
trafficking information, such as that submitted through eTrace by a third
law enforcement agency, may be shared.

ATF officials asserted that their agency shares trace data on firearms
seized in Mexico with ICE according to established agency polices, which
currently only allow ATF to provide non-case-specific information to other
agencies in aggregate form. With respect to the results of individual trace
requests, ATF officials explained that they are provided only to the law
enforcement agency that submits the trace information; generally, this
information is not shared with third parties, including other law
enforcement agencies. ATF would have to obtain authorization from the
third-party law enforcement agency that submitted the trace information to
share it with ICE. Thus, ATF cannot automatically share information with
ICE on firearm traces submitted by Mexican law enforcement agencies
without their authorization. ATF staff said these policies are set forth in
the agreements ATF signs with each law enforcement agency for the use
of eTrace. Officials from ATF and ICE said there are joint efforts under
way to find a mechanism to share this information.

Additionally, the 2009 MOU sets forth investigative guidelines to define
the roles and responsibilities of ATF and ICE pursuant to their respective
statutory authorities. For example, the MOU states that “the regulation
and inspection of the firearms industry is within the sole purview of ATF”
and that “all investigative activities at the port of entry, borders and their
functional equivalents must be coordinated through ICE.” Notwithstanding
these guidelines, we found some confusion among some agency officials
about the appropriate roles of their counterparts in conducting
investigations. For example, a senior ICE official responsible for
investigations questioned the involvement of ATF in firearms trafficking
investigations to Mexico, because, according to the official, ATF's
jurisdiction focuses on combating domestic firearms violations. ICE
officials also expressed concerns that the involvement of ATF's
international desk with Mexican agencies may create confusion among
Mexican government authorities over the roles that ICE and ATF play in
addressing firearms trafficking cases. However, an ICE assistant deputy
director explained that pursuant to the Arms Export Control Act, ICE has
primary jurisdiction over violations related to the international trafficking of
firearms, but many such trafficking investigations begin with domestic
criminal activities for which ATF has jurisdiction. Therefore, he stressed
that it is essential that the two agencies collaborate to leverage ICE’s
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international and ATF’'s domestic legal authorities. He added that ATF’s
international operations also provide much-needed capacity building
regarding forensics and e-Trace activities in Mexico. However, ICE and
ATF must work to ensure that confusion is not created among Mexican
agencies regarding the responsibilities for the investigation of
international firearms trafficking by U.S. authorities.

ATF officials agree that their agency’s efforts to combat firearms
trafficking are concentrated in the United States, and that they recognize
the role of ICE in addressing transnational weapons trafficking. However,
some ATF officials said that it is incorrect to suggest that ICE has
exclusive jurisdiction with respect to illicit cross-border firearms trafficking
to Mexico. According to these officials, most investigations involving the
smuggling of firearms from the United States to Mexico implicate ATF
jurisdiction, because they typically involve the illegal acquisition of
firearms inside the United States. ATF's jurisdiction extends to unlawful
acquisition of firearms by prohibited persons, straw purchasing, and other
unlawful transfers of firearms. ATF officials added that the bureau’s
statutory responsibility for tracing firearms includes the deployment of
eTrace to Mexican and other foreign law enforcement entities, and noted
that eTrace entries from Mexico can result in the opening of firearm
trafficking investigations focused on criminal activity in the United States.
ATF officials also acknowledge that because of the nature of firearms
trafficking to Mexico, many investigations involve overlapping jurisdiction
with respect to cross-border offenses squarely within ICE’s jurisdiction.
They also noted the critical role ATF plays in providing training and
capacity building on firearms and explosives identification and tracing for
Mexican law enforcement. During our fieldwork, Mexican law enforcement
agencies confirmed the benefits they derived from ATF capacity-building
efforts, and they said they regarded ATF as their lead U.S. counterpart in
investigating firearms trafficking. Thus, although ATF has established
productive cooperative relations with Mexican agencies, there may also
be some confusion in Mexico over ATF’s and ICE’s roles in combating
firearms trafficking, as expressed by some ICE officials.
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ATF and ICE Do Not
Consistently Monitor
Implementation of the
2009 MOU, Resulting in
Continued Coordination
Challenges

In prior work, we have identified several interagency mechanisms that
can be used to improve collaboration among agencies working on a
shared mission, such as information sharing, agency roles and
responsibilities, and oversight and monitoring.?” We have also reported
that written interagency agreements, such as MOUs, are most effective
when they are regularly updated and monitored. We observed that when
implementation of such agreements is not regularly monitored, there is
sporadic and limited collaboration among agencies. We also have found
that agencies that create a means to monitor, evaluate, and report the
results of collaborative efforts can better identify areas for improvement.

Immediately after the MOU was updated in 2009, the agencies committed
to undertake efforts to ensure that its provisions would be implemented
accordingly. For example, at that time, ICE informed GAO that
headquarters had a process to obtain information from ICE field offices
every 60 days to identify coordination issues with ATF that could not be
resolved at the field level within the framework of the MOU. In such
situations, ICE headquarters would then work with the appropriate ATF
component to resolve the issue. ICE officials explained these initial
monitoring efforts were designed to ensure that the updated MOU was
being effectively followed as it introduced several provisions or guidelines
on how ATF and ICE should collaborate on firearms trafficking. However,
according to ICE officials, this process was only in place during the initial
implementation period of the MOU, and the effort was not sustained.

Currently, officials from both agencies acknowledged that there is no
specific mechanism in place to monitor implementation of the MOU.
However, each agency’s officials referred to different efforts that they said
provide an opportunity to monitor interagency collaboration under the
MOU. For example, a deputy assistant director for ICE stated that
coordination between ICE and ATF on firearms trafficking cases occurs at
the Export Enforcement Coordination Center as well as at the field level.
ICE’s Export Enforcement Coordination Center is intended to serve as the
primary forum within the federal government for executive departments

270ther key features identified include policy development; program implementation; and
building organizational capacity, such as staffing and training. For additional information,
see GAO, Managing for Results: Key Considerations for Implementing Interagency
Collaborative Mechanisms, GAO-12-1022 (Washington, D.C.: Sept. 27, 2012), and Export
Promotion: Trade Agencies Should Enhance Collaboration with State and Local Partners,
GAO-14-393 (Washington, D.C.: May 21, 2014).
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and agencies to coordinate their export control enforcement efforts. The
Center seeks to maximize information sharing, consistent with national
security and applicable laws. Thus, it is likely that coordination challenges
between ICE and ATF on firearms trafficking could potentially be detected
at the Center. However, given the Center’s broader responsibility to
enhance export control enforcement efforts with multiple agencies, it is
not directly intended to monitor implementation of the MOU. Moreover,
coordination challenges related to the MOU persist even though the
Center has been in place for 5 years, indicating that this may not be an
effective means to monitor the MOU'’s implementation.

Senior ATF officials said that although there is no formal arrangement to
regularly monitor implementation of the MOU, they consider joint
interagency training to be an effective approach to ensure that officials
from both agencies are familiar with the provisions of the MOU and are
working together effectively. However, only two such training exercises
have taken place—one in 2014 and another in September 2015. The
training is intended to acquaint officials from both agencies with how the
agencies coordinate firearms trafficking efforts, and as part of the training,
the MOU provisions are discussed, but these training exercises do not
constitute a mechanism for consistent monitoring of implementation of the
MOU. By not sustaining a monitoring process for the MOU, the agencies
have no assurance that its provisions are being implemented effectively,
and challenges we identified are continuing to persist without a process
for resolution.

U.S.-Mexico
Collaboration on
Firearms Trafficking
Was Scaled Back
after 2012, but While
Challenges Continue,
Bilateral Efforts Have
Recently Been
Gaining Momentum
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Bilateral Firearms
Trafficking Efforts Slowed
Following Mexican Moves
to Consolidate Law
Enforcement Collaboration

Mexican and U.S. officials described how upon coming to power in
December 2012, the current administration of Mexican President Enrique
Pefa Nieto undertook a reevaluation of U.S.-Mexico law enforcement
collaboration, including efforts to combat firearms trafficking.?® According
to some officials, the government of Mexico took steps to consolidate law
enforcement cooperative activities under an approach termed Ventanilla
Unica—which translates to Single Window. Under Ventanilla Unica,
Mexico’s Interior Ministry has become the primary entity through which
Mérida Initiative training and equipment are coordinated, including
capacity-building activities related to firearms trafficking. The government
of Mexico also established a single point of contact within Mexico’s Office
of the Attorney General to approve joint investigations with U.S.
counterparts. Additionally, Mexican officials explained that Mexican law
categorizes firearms trafficking as a federal crime and permits only
federal authorities to work on such cases. This has led to some notable
changes in the way U.S. and Mexican authorities work together on
firearms trafficking efforts.

One of these changes stemmed from the decision to centralize access to
ATF’s eTrace in the Mexican Attorney General’'s Office. Consistent with
our prior recommendations, in 2010, ATF reached an agreement for
deployment of eTrace in Spanish in Mexico, with Mexican authorities.
According to ATF, this was a significant investment for which ATF
provided training to numerous officials from various Mexican federal,
state, and local law enforcement agencies on the use of eTrace, while
assigning accounts to allow them to access the system. However, by
2013 the Mexican government retracted access to many of these
accounts, effectively limiting eTrace in Mexico to certain authorized
officials in the office of Mexico’s Attorney General. Mexican officials
explained that the decision to consolidate access at the Attorney
General's office was intended to provide the government of Mexico with
more effective control over the information associated with eTrace, and to
support a central repository of evidence related to federal crimes such as
trafficking of firearms. However, U.S. officials and some Mexican
authorities said that limiting access to eTrace to a single governmental
entity has restricted opportunities for bilateral collaboration. Some U.S.

28y.S. law enforcement agencies conduct their work in Mexico in cooperation with
Government of Mexico counterparts under the Treaty of Cooperation Between the United
States of America and the United Mexican States for Mutual Legal Assistance. U.S.-
Mexico, S. Treaty Doc. No. 100-13 (1988).
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officials based in Mexico similarly noted that limiting access to eTrace
diminished tracing of total firearms seized by Mexican authorities.

Another significant change following the reassessment of bilateral
collaboration, which began in 2012, was the suspension of periodic
meetings of a working group known as GC Armas, which brought
together U.S. and Mexican officials from various agencies involved in
combating firearms trafficking. According to ATF officials, prior to 2013,
GC Armas held periodic meetings annually with the participation of
approximately 70 to 100 officials from both governments. These officials
shared useful information on firearms trafficking trends, trace data,
investigations, collaboration questions, and many other issues. ATF
officials said that oftentimes very productive cooperative efforts on
firearms trafficking began informally at GC Armas meetings and were
subsequently formalized. Mexican officials similarly characterized GC
Armas meetings as contributing in a fundamental manner to reaching
significant agreement between law enforcement in both countries on how
to combat firearms trafficking. They noted one such bilateral effort that
resulted in a comprehensive assessment of firearms and explosives
trafficking with recommendations for each country on sharing information
and cooperating on cross-border investigations. Officials from both
countries explained that while bilateral coordination did not cease after
the suspension of GC Armas meetings, overall collaboration slowed down
with fewer opportunities to promote bilateral firearms trafficking initiatives.

Corruption and Frequent
Turnover Continue to
Hamper Bilateral
Collaboration on Firearms
Trafficking

U.S. and Mexican authorities acknowledge the challenges to law
enforcement efforts posed by continuing corruption among some Mexican
officials. As we discussed in our 2009 report, concerns about corruption
within Mexican government agencies often limit U.S. officials’ ability to
develop a full partnership with their Mexican counterparts. Officials we
met with from ATF, ICE, CBP, and State continued to express such
concerns regarding corruption in Mexico. Some Mexico-based ICE
officials, for example, stated that they are conscious that their U.S.-based
colleagues will not always share with them all of the information they have
on firearms trafficking investigations because of concerns about
corruption. That is, ICE officials in the United States and along the U.S.-
Mexican border are concerned about sharing information with ICE
officials based in Mexico, fearing that the information may unintentionally
reach corrupt Mexican authorities and compromise their investigations.
According to ICE officials, concerns they had about corruption in Mexico
were exacerbated early in the Pefia Nieto administration when a vetted
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unit of Mexican law enforcement officials that they trusted and that ICE
had trained and worked with for several years was disbanded.

U.S. officials also highlighted the problems frequent turnover in Mexican
law enforcement pose for bilateral efforts to combat criminal activities,
including firearms trafficking. Some U.S. officials explained that recurring
personnel changes aggravate the issue of corruption. In a country such
as Mexico, where there is an underlying concern about government
corruption, frequent turnover complicates efforts to develop trust with
counterpart officials. Other U.S. officials noted that there are no civil
service protections in Mexico, so there can be a virtually complete change
in the staff of a government agency when a new administration comes
into office, or even when the head of an agency is reassigned. As a
result, all of the people who received specialized training, such as
firearms recognition, can be removed suddenly leaving no institutional
memory, which complicates planning future collaboration and program
implementation. Similarly, ATF officials commented that oftentimes
Mexican law enforcement personnel in key positions for whom they
provided firearms training were subsequently replaced. While turnover
has been a recurring challenge for U.S. agencies working in Mexico,
various U.S. officials said that it appears to have been particularly
frequent in the past few years. For example, the spokesperson for one
U.S. agency in Mexico noted that in the past 5 years the division
responsible for implementing professional development at a key Mexican
law enforcement entity has been replaced seven times.

Over the Past Year,
Bilateral Collaboration on
Firearms Trafficking Efforts
Has Gained Momentum

While both U.S. and Mexican officials collaborating on firearms trafficking
said that bilateral efforts had been scaled back after the Pefia Nieto
administration came into power, these officials noted that over the past
year collaborative activities have been bolstered and are gaining
momentum. For example, around the time of our fieldwork in Mexico,
CBP was working with Mexican authorities to deploy specially trained
canine units able to detect firearms and explosives around the country.
Similarly, ATF was providing training on firearms identification for
Mexican Customs. A Mexican Customs spokesman stressed the
importance of such training in helping front-line customs officers
recognize and safely secure not just firearms but also ammunition,
firearms’ components, and explosives that criminals try to smuggle across
the border. He explained that this training has been critical in allowing
officers at the border to perform their mission.
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The Current Weapons
Chapter Indicator in
the National
Southwest Border
Counternarcotics
Strategy Does Not
Adequately Measure
the Progress of U.S.
Agencies in
Stemming Firearms
Trafficking to Mexico

Mexican Attorney General officials also noted their increasing level of
cooperation with U.S. authorities on firearms trafficking. They highlighted
ATF training on the use of eTrace and the resumption of GC Armas
meetings in 2015. ICE officials also told us that they have recently
reestablished the vetted unit in Mexico, which improves trusted working
relationships with Mexican counterparts. Finally, in addition to renewing
existing collaborative efforts with Mexican law enforcement counterparts,
ATF has also sought to reach out to other Mexican government entities.
For example, this year ATF has been collaborating with the Mexican Navy
on training for firearms and explosives detection, identification, and
seizure. Mexican Navy officers expressed gratitude for this training,
noting that they are increasingly confronting real-world situations that
require this type of knowledge.

The indicator used in the Strategy to track progress by U.S. agencies to
stem firearms trafficking to Mexico does not adequately measure
implementation of the strategic objective. The Strategy includes strategic
objectives and indicators for each of its nine issue chapters to ensure
effective implementation. The strategic objective for the Weapons
Chapter is to “stem the flow of illegal weapons across the Southwest
border into Mexico.” ONDCP's indicator for this chapter is the “number of
firearms trafficking/smuggling seizures with a nexus to Mexico.” The
Strategy does not further define the indicator, but ONDCP staff explained
that it refers to the number of firearms seized in Mexico that are traced by
ATF.

While ONDCP’s Strategy asserts that it is critical to have indicators that
enable tracking the implementation of objectives, this indicator for the
Weapons Chapter does not effectively track the status of efforts to stem
the flow of illegal weapons across the Southwest border. As previously
noted in this report, ATF officials readily acknowledge that shifts in the
number of guns seized and traced do not necessarily reflect fluctuations
in the volume of firearms trafficked from the United States to Mexico in
any particular year. There are many factors that could account for the
number of firearms traced in a given year beside the number of firearms
smuggled from the Unites States. Moreover, as discussed above, for
various reasons the number of firearms seized in Mexico and traced back
to the United States shifted significantly year to year after 2009 and then
declined steadily since 2011. Thus, while the number of firearms seized
and traced by ATF is useful to provide an overall indication of firearms of
U.S. origin found in Mexico, by itself it is not an adequate measure of
progress agencies are making to stem the flow of firearms trafficked from
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the United States into Mexico. Additionally, ONDCP has not reported
progress made on the strategic objective in the Weapons Chapter in 2011
or 2013. ONDCP staff said they anticipate that the 2015 Strategy will
include a section to report on the outcomes of the last 2 years, and they
plan to report on this indicator.

Beside the strategic objective and indicator, the Weapons Chapter of the
Strategy also includes five supporting actions, along with associated
activities to achieve those actions; see table 3. According to an ONDCP
spokesman, while the number of firearms seized in Mexico and traced by
ATF may be an indicator of the flow of firearms across the border, these
five supporting actions and their associated activities should also be
considered to get a full picture of the agencies’ progress in combating
arms trafficking. ONDCP officials said that they monitor progress in
combating arms trafficking by obtaining periodic information from ATF
and ICE on their implementation of these and other activities.
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|
Table 3: Supporting Actions and Activities in the Weapons Chapter of Office of National Drug Control Policy’s (ONDCP) 2013

National Southwest Border Counternarcotics Strategy

Facilitate U.S. government interagency criminal intelligence sharing

Enhance programs at El Paso Intelligence Center targeting illegal weapons
smuggling/trafficking

Continue to employ programs to rapidly share weapons seizure information
among U.S. law enforcement agencies

Supporting actions Activities
Improve criminal intelligence and information sharing «
related to illegal weapons trafficking .
Increase the interdiction of illegal weapons .

shipments to Mexico

Expand intelligence-driven interdiction of illicit weapons shipments destined
for Mexico through multiagency investigative efforts

Enhance cooperation with international partnersin ~ «
weapons smuggling/trafficking investigations

Engage in international training on border security, postblast investigations,
firearms identification, and detection of concealment traps used for
smuggling/trafficking of firearms in vehicles

Complete and enhance the deployment of Spanish eTrace capabilities
among appropriate Mexican law enforcement agencies

Continue to monitor the end use of firearms legally exported from the
United States to Mexico through the Department of State’s Blue Lantern
Program

Maintain Drug Enforcement Administration; Federal Bureau of
Investigation; Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF);
and Immigration and Customs Enforcement liaison officers in Mexico

Modernize, expand, and network ballistics imaging technology with
Mexican law enforcement agencies

Strengthen domestic coordination on weapons .
smuggling/trafficking investigations

Improve support to state and local law enforcement efforts targeting illegal
weapons trafficking

Increase ATF staffing levels in the Southwest border region

Expand the use of the Border Enforcement Security Teams to disrupt
cross-border weapons trafficking networks

Continue applying standard proviso on export licenses requiring the
provision of serial numbers for firearms exported to Mexico

Improve U.S. government outreach to and coordination with federal
firearms licensees

Increase successful federal prosecutions for illegal
weapons trafficking

Assign Organized Crime and Gang Section prosecutors to the Southwest
border

Target gun trafficking gangs

Source: GAO analysis of ONDCP's 2013 National Southwest Border Counternarcotics Strategy. | GAO-16-233

Our review of the Weapons Chapter in the 2011 and 2013 Strategies
determined that, generally, accomplishments under each supporting
action were discussed. For example, in the 2011 Strategy, one supporting
action called for ATF to increase staffing at the El Paso Intelligence
Center Firearms and Explosives Trafficking Intelligence Unit through the
incorporation of partner agencies. In 2013, the Strategy included an
update that the unit had incorporated a CBP analyst dedicated to
weapons-related intelligence. Similarly, in 2011, the agencies said they

Page 31

GAO-16-223 Firearms Trafficking



Case 8:22-cv-01518 Document 1-9 Filed 08/12/22 Page 37 of 46 Page ID #:205

Conclusions

Recommendations for
Executive Action

had plans under way to train over 200 Mexican law enforcement
personnel in how to correctly use eTrace. The 2013 Strategy noted that
350 Mexican law enforcement personnel had received training on using
eTrace. Nevertheless, the supporting actions described in the Strategy
are not consistently linked to indicators or regularly measured. Currently,
the narrative related to these supporting actions typically covers ongoing
efforts by the agencies to address these actions, but it does not include a
measure of overall progress. By including these supporting actions and
activities in the Weapons Chapter as measures, ONDCP could better
assess the agencies’ efforts in combating firearms trafficking because this
would provide a more comprehensive assessment.

Although ATF and ICE have pledged, through the 2009 MOU, to
collaborate effectively to combat firearms trafficking, these agencies have
not set up a mechanism to monitor implementation of the MOU that would
allow them to identify and address information sharing and collaboration
challenges. Consequently, gaps in information sharing and some
disagreement about agency roles in the broader effort to combat firearms
trafficking have emerged that weaken the effectiveness of the MOU.

It is unclear to what extent ONDCP’s Strategy has advanced U.S.
government efforts to combat firearms trafficking, since the indicator used
to track progress, by itself, is not sufficient to measure progress made by
U.S. agencies in stemming arms trafficking to Mexico. Other actions that
agencies take to stem the flow of firearms from the United States into
Mexico may be worth considering as additional measures of progress,
such as the number of interdictions of firearms destined for Mexico, the
number of investigations leading to indictments for firearms trafficking
related to Mexico, and the number of convictions of firearms traffickers
with a nexus to Mexico. By including these types of measures in a
comprehensive indicator or set of indicators, ONDCP will be better
positioned to monitor progress on stemming firearms trafficking across
the Southwest border.

We recommend that the Attorney General of the United States and the
Secretary of Homeland Security convene cognizant officials from ATF
and ICE to institute a mechanism to regularly monitor the implementation
of the MOU and inform agency management of actions that may be
needed to enhance collaboration and ensure effective information
sharing.
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To ensure effective implementation of the strategic objective of the
Weapons Chapter of the Strategy, we recommend that the ONDCP
Director establish a more comprehensive indicator, or set of indicators,
that more accurately reflects progress made by ATF and ICE in meeting
the strategic objective.

Agency Comments

We provided a draft of this report for review and comment to the
Departments of Homeland Security, Justice, and State; and the Office of
National Drug Control Policy.

DHS agreed with our recommendation regarding monitoring
implementation of the MOU and provided written comments in response
to the draft, reproduced in appendix II. In comments on the draft report
provided via e-mail by a designhated ATF Audit Liaison Officer, DOJ also
agreed with this recommendation, noting that ATF officials will work with
counterparts at DHS to create a mutually acceptable method to further
enhance implementation of the MOU. State did not provide comments on
the draft report.

In e-mail comments provided by a designated General Counsel official,
ONDCP concurred with our recommendation to establish a more
comprehensive set of indicators for the Weapons Chapter of the Strategy.
Accordingly, ONDCP indicated that it would work with ICE and ATF to
develop additional indicators to evaluate their progress. The indicators
developed through this collaborative process will be used in future
iterations of the Strategy beginning with the next report in 2017.

ICE and ATF also provided technical comments which we incorporated
throughout the report where appropriate.

We are sending copies of this report to the appropriate congressional
committees, the Secretary of Homeland Security; the Attorney General of
the United States; the Director of the Office of National Drug Control
Policy; the Secretary of State; and other interested parties. In addition,
the report is available at no charge on the GAO website at
http://www.gao.gov.
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If you or your staff have any questions about this report, please contact
me at (202) 512-6991 or farbj@gao.gov. Contact points for our Offices of
Congressional Relations and Public Affairs may be found on the last page
of this report. GAO staff who made key contributions to this report are
listed in appendix .

/W i Fhb

Jessica Farb
Acting Director, International Affairs and Trade
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Appendix I: Scope and Methodology

To identify data available on the origin of firearms trafficked to Mexico that
were seized and traced, we relied primarily on the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF) data compiled by its National
Tracing Center (NTC).The data provided by NTC were obtained from
ATF's Firearms Tracing System, most of which is developed through
eTrace submissions. We discussed with cognizant NTC officials the
methodology used to collect these data and reviewed supporting agency
documentation. Based on these discussions, we determined that NTC
data were sufficiently reliable to permit an analysis of where the firearms
seized in Mexico that were submitted for tracing had been manufactured
and whether they had been imported into the United States before
arriving in Mexico. For those firearms that were traced to a retail dealer in
the United States before being trafficked to Mexico, NTC data also
contained information on the states where they had originated. NTC trace
data also contained information allowing identification of the types of
firearms that were most commonly seized in Mexico and subsequently
traced. We corroborated this information in discussions with U.S. and
Mexican law enforcement officials.

Since firearms seized in Mexico are not always submitted for tracing
within the same year as they were seized, it was not possible for us to
develop data to track trends on the types of firearms seized year to year.
Similarly, we were unable to obtain quantitative data from U.S. or
Mexican government sources on the users of illicit firearms in Mexico.
However, there was consensus among U.S. and Mexican law
enforcement officials that most illicit firearms seized in Mexico had been
in the possession of organized criminal organizations linked to the drug
trade. The involvement of criminal organizations with ties to drug
trafficking in the trafficking of illicit firearms into Mexico was confirmed by
law enforcement intelligence sources. We learned about the use of
firearms parts for the assembly of firearms in Mexico through our
interviews with cognizant U.S. and Mexican government and law
enforcement officials and through review of ATF-provided documents.

To learn more about U.S. government efforts to combat illicit sales of
firearms in the United States and to stem the flow of these firearms
across the Southwest border into Mexico, we interviewed cognizant
officials from the Department of Justice’s (DOJ) ATF, the Department of
Homeland Security’s (DHS) Immigration and Customs Enforcement (ICE)
and Customs and Border Protection (CBP), and the Department of State
(State) regarding their relevant efforts. We obtained data from ATF and
ICE on funding for their respective efforts to address firearms trafficking to
Mexico, and data from ICE on seizures of southbound firearms. To
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Appendix |: Scope and Methodology

assess the reliability of the data, we discussed sources and the
methodology use to develop the data with agency officials. We
determined that the information provided to us was sufficiently reliable to
describe agencies’ efforts to combat firearms trafficking. We also
conducted fieldwork at U.S.-Mexico border crossings at El Paso, Texas,
and San Diego, California. In these locations, we interviewed ATF, CBP,
and ICE officials responsible for overseeing and implementing efforts to
stem the flow of illicit firearms trafficking to Mexico and related law
enforcement initiatives.

We reviewed and analyzed DOJ and DHS documents relevant to U.S.
government efforts and collaboration to address arms trafficking to
Mexico, including funding data provided to us by ATF and ICE, the 2009
memorandum of understanding (MOU) between ICE and ATF, data from
ICE on seizures of firearms destined for Mexico, data from ATF and ICE
on efforts to investigate and prosecute cases involving arms trafficking to
Mexico, and agency reports and assessments related to the issue. We
also reviewed relevant prior GAO reports, Congressional Research
Service reports and memorandums, and reports from DOJ’s Office of
Inspector General related to ATF's efforts to enforce federal firearms
laws. We reviewed provisions of federal firearms laws relevant to U.S.
government efforts to address firearms trafficking to Mexico, including the
Gun Control Act of 1968, the National Firearms Act of 1934, and the Arms
Export Control Act of 1976. We did not independently review any Mexican
laws for this report.

To determine how well agencies collaborated with Mexican authorities to
combat illicit firearms trafficking, we conducted fieldwork in Mexico City,
Guadalajara, and border locations in Ciudad Juarez and Tijuana, Mexico.
In Mexico, we met with ATF, CBP, ICE, and State officials working on law
enforcement issues at the U.S. embassy. We interviewed Mexican
government officials engaged in efforts to combat firearms trafficking from
the Attorney General’s Office (Procuraduria General de la Republica), the
Federal Police (Policia Federal); the Ministry of Public Safety (Secretaria
de Seguridad Publica); the Ministry of Defense (Secretaria de la Defensa
Nacional); the Mexican National Intelligence Agency (Centro de
Investigacion y Seguridad Nacional, or CISEN); the Mexican Navy
(Secretaria de Marina or Armada de Mexico); Customs (Servicio de
Administracién Tributaria); the Forensic Science Institute of Jalisco
(Instituto Jalisciense de Ciencias Forenses); Attorney General Regional
Offices, Federal Police, and State Police in Tijuana and Ciudad Juarez;
and the State Attorney General in Guadalajara. Because our fieldwork
was limited to selected locations along the Southwest border and in the
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Appendix |: Scope and Methodology

interior of Mexico, our observations in these locations are illustrative but
are not generalizable and may not be representative of all efforts to
address the issue.

To assess the extent to which the National Southwest Border
Counternarcotics Strategy (Strategy) outlines U.S. goals and progress
made in efforts to stem firearms trafficking to Mexico, we reviewed the
2011 and 2013 versions of the Strategy’s Weapons Chapter and the 2010
implementation guide. We also met with Office of National Drug Control
Poalicy officials responsible for the implementation and monitoring the
Strategy, as well as with ATF and ICE officials responsible for writing the
Weapons Chapter and overseeing implementation and reporting on
activities described within their respective agencies.
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Appendix Il: Comments from the Department
of Homeland Security
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Appendix Il: Comments from the Department
of Homeland Security
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Qurvey of Inmatesin Sate and Federal Correctional Facilities

Firearm Use by Offenders

By Caroline Wolf Harlow, Ph.D.
BJS Statistician

Approximately 203,300 prisoners
serving a sentence in a State or
Federal prison in 1997 were armed
when they committed the crime for
which they were serving time. An
estimated 18% of State prison inmates
and 15% of Federal inmates reported
using, carrying, or possessing a firearm
during the crime for which they were
sentenced. In 1991, 16% of State
inmates and 12% of Federal inmates
said they were armed at the time of
their offense.

Among all inmates in 1997, 9% of
those in State prisons and 2% of those
in Federal prisons said they fired a gun
while committing their current offense.
Of violent offenders, 18% of State
inmates and 9% of Federal inmates
discharged a firearm. Less than 2%
of inmates serving time for a drug,
property, or public-order offense fired a
gun during the crime that resulted in
their prison sentence.

Among prisoners who carried a firearm
during the offense for which they were
serving time in 1997, 14% had bought
or traded for the gun from a store,
pawnshop, flea market, or gun show.
The 1997 percentage who had
acquired their firearm at a retail outlet
represented a significant drop from
21% in 1991. The percentage of
inmates receiving their gun from family
or friends rose from 34% in 1991 to
40% in 1997.

Percent of prison inmates

Type of firearm State Federal
Total 18.4% 14.8%
Handgun 15.3 12.8
Rifle 1.3 1.3
Shotgun 2.4 2.0

Characteristic of

inmates who Percent of prison Inmates
carried firearms possessing a firearm
Offense State Federal
Violent 30.2% 35.4%
Property 3.1 2.9
Drug 8.1 8.7
Public-order 19.1 27.3
Gender
Male 19.1% 15.5%
Female 7.3 6.2
Age
24 or younger 29.4% 19.1%
25-34 16.5 15.5
35 or older 14.8 13.6
Criminal history
First-time offender 22.3% 9.5%
Recidivist 17.2 18.4

Percent of State inmates
possessing a firearm

Source of gun 1997 1991
Total 100.0%  100.0%
Purchased from — 13.9 20.8
Retail store 8.3 14.7
Pawnshop 3.8 4.2
Flea market 1.0 1.3
Gun show 0.7 0.6
Friends or family 39.6 33.8
Street/illegal source 39.2 40.8

Percent of prison inmates
possessing a firearm

Use of firearm State Federal
Total 100.0%  100.0%
Fired 49.1 12.8
Killed/injured victim 22.8 5.0
Other 26.3 7.8
Brandished to — 73.2 46.2
Scare someone 48.6 29.3
Defend self 41.1 24.9

* During the offense that brought them
to prison, 15% of State inmates and
13% of Federal inmates carried a
handgun; about 2% had a military-style
semiautomatic gun or machine gun.

« Among inmates in prison for
homicide, a sexual assault, robbery,
assault or other violent crime, 30% of
State offenders and 35% of Federal
offenders carried a firearm when
committing the crime. Almost a fourth
of State inmates and almost a third of
Federal inmates serving a sentence
for a violent crime had carried a
handgun during the offense.

» 29% of State inmates under age 25
at the time of the survey were carrying
a gun when they committed their
current offense compared to 15% of
those 35 or older.

 In 1997 among State inmates
possessing a gun, fewer than 2%
bought their firearm at a flea market
or gun show, about 12% from a retail
store or pawnshop, and 80% from
family, friends, a street buy, or an
illegal source.

» On average, State inmates possess-
ing a firearm received sentences of 18
years, while those without a weapon

had an average sentence of 12 years.

* Among prisoners carrying a firearm
during their crime, 40% of State
inmates and 56% of Federal inmates
received a sentence enhancement
because of the firearm.
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Data for this report are based primarily
on personal interviews with large
nationally representative samples of
State and Federal prison inmates. In
the 1997 and 1991 Surveys of Inmates
in State and Federal Correctional
Facilities, inmates were questioned
about any firearms they may have used
when committing a crime and asked to
specify the type of weapon, its source,
and its use in committing crimes. In
addition, inmates were queried about
the types of both current and past of-
fenses for which they were sentenced,
including any weapons offenses.

Almost a fifth of prison inmates
carried a gun during their crime

An estimated 18% of State prison
inmates and 15% of Federal inmates
reported that they used, carried, or
possessed a firearm when they
committed the crime for which they
were serving a sentence to prison
(table 1).

When asked if they had ever been
armed while committing a crime, about
a quarter of State prison inmates and a
fifth of Federal inmates reported that
they had carried a gun while commit-
ting at least one crime.

Almost half of both State and Federal
inmates said that they had owned or
possessed a firearm at some time in
their lives. Equivalent measures for
lifetime gun ownership among adults in
the general population are difficult to
find. Personal or telephone interviews
and polls provide estimates for persons
in the general population owning a
firearm at the time of the survey. An
estimated 25% to 29% of the adult
population reported currently owning a
firearm when surveyed.? According to
public opinion polls, members of 4 in
every 10 U.S. households have access
to a gun.

Less than 2% of inmates reported
carrying a fully automatic or
military-style semiautomatic firearm

Fewer than 1 in 50 State and Federal
inmates used, carried, or possessed a

For definitions of firearms, see Methodology
on pages 14 and 15.

2Phillip J. Cook and Jens Ludwig, Guns in
America: Summary Report, Washington, DC,
Police Foundation, 1996, table 2.3.

2 Firearm Use by Offenders

military-style semiautomatic gun or a
fully automatic gun during their current
offense (table 2). These guns, as used
in the questions and definitions for the
personal interviews with prison
inmates, include the following:

* military-style semiautomatic pistol —
similar to a conventional semiauto-
matic pistol except that the magazine
or clip is visible®

* military-style semiautomatic rifle —
a semiautomatic rifle with military fea-
tures such as a pistol grip, folding
stock, flash suppressor, or bayonet
mount

* military-style semiautomatic shotgun
— a semiautomatic shotgun with
military features such as a pistol grip,
folding stock, flash suppressor, or
bayonet mount

» machine gun — a fully automatic gun
which, if the trigger is held down, will
fire rapidly and continuously.

3The survey interview included in the operational
definition of a military-style semiautomatic pistol
the phrase "can hold more than 19 bullets."”

Some examples of these firearms are
the UzI, TEC-9, and MAC10 for hand-
guns; the AR-15 and AK-47 for rifles;
and the "Street Sweeper" for shotguns.
Possession of these models meeting
criteria specified in Federal statutes
can be unlawful.

To be understood by inmate respon-
dents who were asked about their gun
use, the questions and definitions in
the survey reflect terminology com-
monly used by prisoners to describe
types of weapons. If questioned by
respondents, interviewers read to them
the definitions included on pages 14
and 15 of this report. Of necessity, this
language is similar in concept but may
differ in wording from technical descrip-
tions in Federal statutes pertaining to
firearms.

The Violent Crime Control and Law
Enforcement Act of 1994 made it
unlawful, with certain exceptions, to
manufacture, transfer, or possess
military-style semiautomatic weapons,

by type of firearm, 1997

Table 1. Possession of firearms by State and Federal prison inmates,

Percent of prison inmates —

Armed during
current offense

Ever armed while
committing offense

Ever used or
possessed firearm

Type of firearm State Federal State Federal State Federal
Total 100.0%  100.0% 100.0% 100.0% 100.0% 100.0%
Firearm 18.4% 14.8% 25.1% 20.0% 46.9% 48.9%
Handgun 15.3 12.8 21.3 17.2 36.0 38.6
Rifle 1.3 1.3 2.0 1.9 12.4 14.6
Shotgun 2.4 2.0 3.5 3.0 13.7 15.6
Other 0.5 0.6 1.1 0.9 2.7 2.3
No firearm 81.6% 85.29 74.9% 80.0% 53.1% 51.1%

Note: Detail do not add to total because inmates may have had more than one firearm.

Table 2. Possession of firearms by State and Federal prison inmates,
by whether the firearm was single shot, conventional semiautomatic, or
military-style semiautomatic or fully automatic, 1997

Percent of prison inmates —

Armed during

Ever armed while Ever used or

Specific current offense committing offense possessed firearm
type of firearm State Federal State Federal State Federal
Single shot 9.9% 7.3% 14.2% 10.6% 31.0% 31.4%
Conventional semiautomatic 7.9 7.7 10.9 9.8 22.6 26.0
Military-style semiautomatic

or fully automatic 15 1.7 25 2.3 5.6 5.6

Note: Columns do not add to total percent with firearms because inmates may have
possessed more than one firearm. See text above and pages 14 and 15 for definitions.
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if not lawfully possessed on September
13, 1994.°

Of inmates who carried a firearm
during their offense, 8in 10 had a
handgun

Inmates reported that a handgun was
their preferred firearm; of those carry-
ing a firearm, 83% of State inmates
and 87% of Federal inmates said that
they carried a handgun during the
offense for which they were serving
their longest sentence. About 8% of
State inmates who had carried a
firearm during the commission of their
crime reported having a military-style
semiautomatic (7%) or fully automatic
(2%) firearm, with some carrying both.

Percent of prison
inmates carrying a
firearm during current

offense

Type of firearm State Federal
Handgun 83.2% 86.7%
Rifle 7.3 8.9
Shotgun 131 13.7
Single shot 53.9% 49.2%
Conventional

semiautomatic 43.2 51.8
Military-style

semiautomatic 6.8 9.3
Fully automatic 2.4 3.8

Number of inmates 190,383 12,936

Note: Inmates could report carrying more than
one type of firearm. For definitions of weapon
categories, see pages 2, 14, and 15.

Firearm use during crimes
increased from 1991 to 1997

Over the 6 years between surveys of
inmates, 1991-97, possession of a
firearm during a crime increased from
16% to 18% of State inmates and from
12% to 15% of Federal inmates (table
3). Because of the growth in the prison
population, the estimated number of
inmates carrying a firearm increased
dramatically — from 114,100 in 1991
to 190,400 in 1997 in State prisons
and from 6,300 in 1991 to 12,900

in 1997 in Federal prisons. These
estimates were based on inmates who
reported carrying a firearm during the
offense for which they received their
longest sentence.

*See P.L. 103-22 and Commerce in Firearms
in the United States, Department of the
Treasury, Bureau of Alcohol, Tobacco and
Firearms, February 2000, page C-5.

Table 3. Possession of firearms, by type of offense,
by State and Federal prison inmates, 1997 and 1991

Prison inmates

1997

1991

Percent who
possessed a

Percent who
possessed a

Current firearm during firearm during

offense Number current offense Number current offense

State

All inmates 1,037,241 18.4% 700,050 16.3%
Violent offense 483,713 30.2 323,653 29.1
Property offense 227,726 3.1 171,749 3.2
Drug offense 213,974 8.1 148,743 4.1
Public-order offense 99,396 19.1 47,001 16.1

Federal

All inmates 87,466 14.8% 53,348 11.8%
Violent offense 12,604 35.4 9,113 38.0
Property offense 5,811 29 7,011 2.1
Drug offense 54,561 8.7 30,788 3.9
Public-order offense 12,708 27.3 4,964 28.5

Table 4. Firearm possession during current offense, by type of offense,
for State and Federal prison inmates, 1997

Prison inmates

State

Federal

Percent who
possessed a

Percent who
possessed a

Current firearm during firearm during
offense Number  current offense Number current offense
Violent offense 483,713 30.2% 12,604 35.4%
Homicide 135,493 42.9 1,273 39.3
Sexual assault 87,687 2.9 679 0.0
Robbery 145,318 34.5 8,554 40.3
Assault 95,756 31.2 1,108 26.0
Other violent 19,459 27.1 989 22.4
Property offense 227,726 3.1% 5,811 2.9%
Burglary 111,198 4.0 279 10.1
Other property 116,528 2.3 5,531 2.5
Drug offense 213,974 8.1% 54,561 8.7%
Possession 91,511 7.8 9,959 7.0
Trafficking 116,578 8.6 39,769 9.1
Other drug 5,885 3.1 4,834 8.7
Public-order offense 99,396 19.1% 12,708 27.3%
Weapons 25,257 64.9 5,905 51.9
Other public-order 74,139 3.5 6,803 5.9

8% of drug offenders and 3%
of property offenders armed while
committing their crimes

Fewer than 1 in 10 offenders serving a
sentence for selling or carrying illegal
drugs and 1 in 30 inmates in prison for
a property crime — burglary, larceny,
fraud, or destruction of property — had
a firearm with them while committing
their current offense (table 4).

Inmates who had been sentenced
for violent crimes used firearms more
often than other prisoners. They were
more likely than property, drug, or

public-order offenders to have used

or possessed a gun during their crime.
An estimated 30% of violent offenders
in State prisons and 35% in Federal
prisons had a firearm at the time of the
offense.

Offenders sentenced for homicide or
for robbery reported the most extensive
use of firearms. Among inmates
sentenced for homicide, about 43%

in State prisons and 39% in Federal
prisons said they were carrying a
firearm when they committed the
offense. About 35% serving time

for robbery in State prisons and 40%

in Federal prison had a gun.

Firearm Use by Offenders 3
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Table 5. Possession of a firearm during current offense,
by selected characteristics for State and Federal prison
inmates, 1997
Prison inmates
State Federal
Percent who Percent who
possessed a possessed a
firearm during firearm during
Selected current current
characteristic Number offense Number offense
Gender
Male 972,572 19.1% 81,102 15.5%
Female 64,669 7.3 6,364 6.2
Race/Hispanic origin
White 346,188 14.8% 25,977 16.7%
Black 482,302 21.1 33,100 17.7
Hispanic 176,089 17.6 24,040 8.1
Other 32,662 19.3 4,349 17.9
Age
20 or younger 61,663 35.5% 935 23.0%
21-24 143,533 26.8 6,865 18.6
25-34 396,166 16.5 31,970 15.5
35-44 305,765 13.3 26,636 12.8
45-54 100,133 17.4 14,393 15.3
55 or older 29,980 21.7 6,667 13.0
Educational attainment
Some high school or less 445,479 16.8% 25,642 13.9%
GED 260,743 23.6 17,150 19.2
High school diploma 190,805 16.7 21,292 14.5
Some college 110,122 16.5 15,233 151
College graduate 27,649 121 7,963 8.3
Citizenship
United States 983,876 18.5% 71,307 16.9%
Latin America 47,257 14.5 14,638 5.7
Other 4,609 22.0 1,376 2.4
Military service
Served 129,913 16.4% 12,746 17.2%
Did not serve 907,142 18.6 74,676 14.4

Male inmates and young inmates carried firearms

Male State and Federal offenders were more likely than their
female counterparts to have carried a firearm when committing
their offense. About 19% of men in State prison and 16% in
Federal prison reported using or possessing a firearm when
committing their most serious offense, compared to 7% of
women in State prison and 6% in Federal prison (table 5).

An estimated 21% of black non-Hispanic inmates in State
prison, 18% of Hispanics, and 15% of white non-Hispanics said
they had a gun with them while committing their most serious
offense. About 18% of black and white inmates in Federal
facilities and 8% of Hispanics had carried a firearm.

Young State inmates were more likely than older inmates to use
firearms. About 29% of inmates under the age of 25 at the time
of the survey were carrying a gun when they committed their
current offense, compared to 15% of those 35 or older. Among
Federal inmates, about 19% under age 25 and 14% age 35 or
older said they had a gun with them.

4 Firearm Use by Offenders

Weapon offenses and offenders

Weapon offenses include unlawful distribution, sale,
manufacture, alteration, transport, possession, or
use of a deadly or dangerous weapon or accessory.
In 1998 an estimated 195,000 persons were arrested
by State or local law enforcement or referred to a U.S.
attorney for prosecution for a weapon offense —
counting only the most important offense and no
secondary offenses. Over 35,000 persons were
convicted of a weapon offense. About 49,000 per-
sons were in a local jail or State or Federal prison for
a weapon offense in 1998. An additional 100,000
were serving a sentence in the community on proba-
tion, parole, or supervised release.

An estimated 12% of State prison inmates and 19%
of Federal inmates were either currently serving a
sentence for a weapon offense or had been
sentenced for a weapon offense in the past.

Weapons as the most serious offense or charge
in the criminal justice system, 1998

Percent

Number of total
State/local jurisdictions
Arrested 190,600 1.3%
Defendants at initial filing - 2.8
Convicted of a felony 31,904 34
In local jails 13,630 2.3
In State prisons 26,730 2.4
On probation/parole 100,440 2.3
Federal jurisdiction
Received by U.S. attorneys as suspects 4,907 4.3%
Prosecuted 3,347 5.1
Convicted 3,413 5.6
In Federal prison 8,742 8.0
On probation/supervised release/parole 4,038 4.4

Note: The weapon offense is the offenders' most serious
offense. Statistics on persons in Federal jurisdiction are

for fiscal year 1998.

--Not available.

Sources: Data on weapon offenders come from the FBI's
Crime in the United States, 1998, table 29; from BJS'
Compendium of Federal Justice Statistics, 1998; from BJS'
Survey of Inmates in Local Jails, 1996, and Survey of Inmates
in State and Federal Correctional Facilities, 1997, and from the
following BJS reports available through <www.ojp.usdoj.
gov/pubalp2.htm>: Felony Defendants in Large Urban
Counties, 1998; Felony Sentences in the United States, 1998;
Prisoners in 1999; and the press release for probation and
parole surveys 2000.

Current and past sentences for a weapon offense,
for State and Federal prison inmates, 1997

Percent of prison

Any current inmates
or past offense State Federal
Total 100.0% 100.0%
Current or past weapon offense 12.2% 18.6%
Current and past weapon offenses 1.3 2.2
Current weapon/past other offenses 4.1 8.5
Current weapon/no past offenses 11 2.7
Current other/past weapon offenses 5.8 5.1
Other current and/or past offenses 87.8% 81.4%
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Table 6. State and Federal prison inmates possessing a firearm during their
most serious offense, by characteristics of their family and background, 1997
Prison inmates
State Federal
Percent who Percent who
possessed a possessed a
Inmates' family of origin firearm dur- firearm dur-
and other background ing current ing current
characteristics Number  offense Number offense
Lived with growing up
Both parents 455,313 16.3% 47,279 13.2%
Single parent 438,741 19.7 30,146 16.2
Other 137,253 20.7 9,452 18.8
Parent ever incarcerated 188,166 22.7% 9,843 18.0%
Parent never incarcerated 833,005 17.4 76,382 14.5
Parent received welfare 374,340 20.8% 20,328 20.0%
Parent did not receive welfare 634,795 17.0 65,146 13.2
Inmate lived in public housing 186,847 21.1% 11,807 17.9%
Inmate did not live in public housing 835,540 17.8 74,656 14.5
Parent abused alcohol or drugs 327,404 18.5% 18,041 17.6%
Alcohol 241,521 16.6 14,541 17.8
Drugs 18,618 27.5 735 17.7
Both 66,986 22.9 2,752 17.0
Parent did not abuse alcohol or drugs 698,716 18.3 68,424 141
Peers engaged in illegal activity
while growing up 780,234 19.6% 49,941 19.0%
Used drugs 688,497 19.7 42,764 185
Damaged/stole/sold property* 616,874 21.1 33,793 22.6
Drug trafficking 395,042 24.3 20,731 22.4
Robbery 203,745 30.4 8,400 325
Peers did not engage in any illegal activity 249,739 14.6 36,718 9.3
*Includes vandalism, shoplifting, stealing motor vehicles or parts,
selling stolen property, and breaking and entering.

Background characteristics account
for relatively small differences
in firearm use

When inmates were interviewed for the
1997 Surveys, they were asked about
their family background and experi-
ences they had when growing up.
Characteristics about which the
inmates reported include parental
upbringing, parental incarceration,
welfare assistance to their family,

parental use of alcohol and drugs, and
peer participation in criminal behavior.

Inmates who grew up living with both
parents were less likely to be using or
carrying a firearm than those who grew
up primarily living with one parent,
grandparents, other relatives, friends,
or a foster family. An estimated 16%
of State inmates and 13% of Federal
inmates living with both parents had a
gun with them, compared to 20% of
State inmates and 17% of Federal

inmates living in some other arrange-
ment while growing up (table 6).

A higher percentage of State inmates
with a parent who had served a
sentence to incarceration carried a gun
(23%) than those whose parents had
never been in prison or jail (17%). For
Federal inmates, 18% of inmates who
had incarcerated parents and 15% of
those who did not carried a firearm.

Inmates who lived in families receiving
welfare or living in publicly-subsidized
housing while growing up were more
likely than those who did not live under
these types of government programs
to be carrying a weapon. About1in5
inmates whose family received welfare
or who lived in publicly financed
housing carried a firearm. About

1in 6 State inmates and 1 in 7 Federal
inmates whose parents were not
receiving welfare benefits or living in
publicly-financed housing had a gun.

A quarter of State inmates who said
they had a parent who had abused
drugs reported that they were carrying
a gun while committing their current
offense. In contrast, less than a fifth of
those whose parents did not abuse
substances had a firearm.

About 20% of State and Federal
inmates whose friends while growing
up used or traded drugs, stole,
destroyed or damaged property, broke
or entered private property, or robbed
someone reported that they had a
firearm with them when they committed
their controlling offense. An estimated
15% of State inmates and 9% of
Federal inmates who did not have
friends involved in illegal activities

Inmates who had ever been shot at

As one measure of violence in
inmates' lives, inmates were asked if
they had ever been shot at. This

State prison inmates

experience could have been at any
time in their lives, including when they
were committing the crime for which

Federal prison inmates

Percent Percent
carrying a carrying a
Number firearm Number firearm
Ever shot at with a gun 516,194 24.6% 30,064 24.0%
Wounded 213,429 26.7 12,933 24.4
Shot at but not wounded 302,765 23.1 17,131 23.6
Never shot at 514,676 121 56,679 10.1

they were in prison. About half of
State prisoners reported that in the
past they had been shot at by
someone, and more than a fifth had
actually been wounded by gunfire. A
quarter of State and Federal inmates
who had been shot at were carrying
a firearm during their current offense,
compared to a tenth of those who
had never been shot at.

Firearm Use by Offenders 5
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used or possessed a firearm during Inmates who had served prior From 1991 to 1997 the percent of State
their current offense. sentences as a juvenile were more inmates with guns who acquired them
likely to have had a gun than those at a retail outlet fell from 21% to 14%.
Violent recidivists were as likely as  who did not have a juvenile record. At the same time the percentage
first time violent offenders to have For State offenders 22% who had a reporting that they used firearms
carried a gun juvenile record and 13% with only an furnished by family or friends increased
adult record had a firearm while from 34% to 40%. Between the two
Recidivism does not appear to be committing their current offense; for surveys the Brady Handgun Violence
related to whether inmates were carry-  Federal offenders 27% with a juvenile  Prevention Act of 1993 was enacted.
ing guns when the type of current record and 14% with only an adult The act requires background checks
offense is taken into account. Violent  record possessed a firearm. for persons purchasing firearms from
offenders who had served a prior federally licensed firearm dealers.
sentence and first time violent offend-  Inmates’ retail purchase of firearms  Changes in how inmates obtained
ers were about equally likely to be fell between 1991 and 1997 firearms, when the two surveys are
carrying a firearm when committing compared, may or may not reflect the
their current offense — about 30% of In 1997, 14% of State inmates who had requirements in the Brady Act.
violent offenders in State prisons used or possessed a firearm during Inmates may have procured their
carried a firearm (table 7). About a their current offense bought or traded firearm or entered prison before the
third of violent Federal offenders, for it from a retail store, pawnshop, flea Brady Act became effective in 1994.
whether recidivist or first time, carried a market, or gun show (table 8). Nearly
firearm. 40% of State inmates carrying a Table 8. Source of firearms
firearm obtained the weapon from possessed during the current offense
Less than 10% of both first time and family or friends. About 3 in 10 of State prison inmates, 1997
repeat State offenders serving time for  received the weapon from drug and 1991
property, drug, and public-order dealers, off the street, or through the
: . . Percent of State
offenses carried a gun. Drug offenders black market. Another 1 in 10 obtained prison inmates who
who were recidivists were more likely their gun during a robbery, burglary, or possessed a firearm
to be carrying a firearm than first-time  other type of theft. _ during current offense
drug offenders (9% versus 6% of State Source of firearms 1997 1991
inmates and 11% versus 5% of Total 100.0% 100.0%

Federal inmates). Purchased or traded

from retail outlet 13.9%  20.8%
Table 7. Possession of firearm during current offense, by criminal history, Eeta” itore g-g 13-;
prior sentences, and criminal justice status at arrest, Flaeva‘(n;acr’lfet 10 13
for State and Federal prison inmates, 1997 Gun show 0.7 0.6
Prison inmates Family or friend 39.6%  33.8%
State Federal Purchased or traded  12.8 13.5
Percent who Percent who Rented or borrowed 18.5 10.1
possessed a possessed a Other 8.3 10.2
Criminal justice firearm during firearm during
characteristic Number _current offense  Number _current offense Street/illegal source 39.2%  40.8%
Criminal history Theft or burglary 9.9 105
No previous sentence 247,287 22.3% 33,731 9.5% Drug dealer/off street  20.8 22.5
Current offense Fence/black market 8.4 7.8
Violent 155,195 31.1 3,952 31.8 . .
Drug 44,744 5.8 20,425 4.8 Other 74%  4.6%
Other 47,347 9.1 9,354 10.2
Recidivists 783,178 17.2 52,619 18.4
Current offense
Violent 360,564 28.4 9,866 38.4
Drug 177,922 9.0 32,706 11.2
Other 244,692 6.5 10,047 22.3
Prior sentences
Juvenile only 66,742 34.4% 2,835 25.8%
Adult only 404,646 12.7 34,294 135
Both juvenile and adult 309,002 194 15,897 27.3
Criminal justice status at arrest
New court commitment 543,238 21.8% 63,320 13.7%
On status 489,320 14.6 23,628 17.8
Probation 229,952 15.0 11,644 14.0
Parole 252,355 14.1 11,736 21.3
Escape 7,013 17.9 248 32.9

6 Firearm Use by Offenders
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Victims of violent offenders possessing firearms

About 30% of State inmates and 35% of
Federal inmates sentenced for a violent
offense — homicide, sexual assault,
robbery, or assault — used or possessed
a firearm when committing their current
offense. A quarter of violent State
prisoners and almost a third of Federal
prisoners carried a handgun. Fewer than
1in 10, however, carried a long gun — a
rifle or shotgun — or a military-style

semiautomatic or fully automatic weapon.

Inmates serving time for violent crimes
were more likely to use a firearm when
their victims were male rather than
female, 18 or older rather than under age
18, and strangers, known by sight, or
known casually rather than persons the
inmates knew well.

« About 40% of violent State offenders
who victimized a male had a gun
compared to 17% of offenders when
the victim was female.

« 39% of violent State inmates with a
black victim and 33% of those with a
Hispanic victim used a firearm, signifi-
cantly more than the 25% with a white
victim.

Possession of a firearm, by type of
firearm, for State and Federal prison
inmates sentenced for a violent offense,
1997

Percent of prison inmates
who possessed a firearm
during current violent

offense
Type of firearm State Federal
Total 100% 100%
Any firearm 30.2% 35.4%
Handgun 24.7 30.4
Rifle 2.0 2.4
Shotgun 4.1 3.6
Other 0.7 1.2
Type of firearm
Single shot 17.0% 18.0%
Conventional
semiautomatic 12.1 16.3
Military-style semi-
automatic or fully
automatic 2.1 4.0

* Less than 10% of those who victimized
persons 17 or younger, compared to over
33% of those who victimized persons 18
or older, possessed a firearm.

« Over a third of violent offenders used
guns when their victims were strangers
and casual acquaintances, compared to a
fifth who used guns against persons they
knew.

* 27% of offenders who victimized a
current or former spouse, boyfriend, or
girlfriend were armed while committing
the crime. About 8% used guns against
other relatives, including children,
siblings, and other family members.

Characteristics of victims of violent
crime, by whether the State prison
inmate possessed a firearm, 1997

Percent of violent
State prison
inmates

Characteristics who possessed
of victim a firearm during
current offense
Gender
Male 39.8%
Female 16.8

Race/Hispanic origin

White 25.4%
Black 38.6
Hispanic 32.8
Other 29.1
Age
17 or younger 8.2%
18-24 40.9
25-34 37.0
35 or older 33.8
Relationship to offender
Stranger 35.6%
Known by sight or casually 36.2
Well known 20.6
Intimate* 27.0
Other relative 8.2
Friend 26.3
Other 23.9

*Includes spouse, ex-spouse, boyfriend,
girlfriend, ex-boyfriend, and ex-girlfriend.

Firearm Use by Offenders 7



Case 8:22-cv-01518 Document 1-10 Filed 08/12/22 Page 9 of 16 Page ID #:223

Recidivists less likely than

first

timers to buy their gun from a retail

establishment

Although existence of a prior record
did not change inmates' likelihood of

having carried a gun while committing

their current crime, it did influence of first timers purchased their gun
where they acquired their gun. Recidi- from a retail establishment (table 9).
vists were less likely than those who

were first time offenders to have

A larger percentage of recidivists than

purchased their gun from a retail store, first time offenders obtained their
pawnshop, flea market, or gun show. weapon through illegal activities or
About a tenth of recidivists and a fifth from the street or a black market

source — 42% of recidivists and 31%

of first timers.

serving a sentence for murder or

crime.

Possession of firearms during violent crime,
as reported by victims, police, and prison inmates, 1997

Table 9. Source of firearms possessed during current offense,
by criminal history, for State prison inmates, 1997 and 1991 Recidivists with firearms were as likely
Percent of State prison inmates possessing a firearm who were — as first time Offe_”defs to Obta'n_the'r .
First timers Recidivists gun from a family member or friends in
Source of firearms 1997 1991 1997 1991 1997— about 40% acquired their guns
Total 100.0% 100.0% 100.0% 100.0% from either family or friends.
Purihf’?se?l Otr traded from . 22,090 11.4% 16.689 The percentage of inmates who
a retail outle A% 9% 4% .00 .
Retail store 142 255 6.0 11.0 purchased or traded from a retall
Pawnshop 42 5.4 3.7 3.9 outlet, such as a store or pawnshop,
Flea market 0.9 1.0 11 1.4 fell during this period for both those
Gun show 0.8 10 0.7 0.4 with prior sentences and those without
Family or friend 40.5% 36.1% 39.2% 33.1% them. For repeat offenders, purchas-
Purchased or traded 11.0 115 135 14.0 ing from retail fell from 17% to 11%,
Rented or borrowed 20.0 12.9 17.9 9.3 and for first time offenders from 33%
Other 9.5 11.6 7.8 9.9 to 20%
Street/illegal source 30.9% 26.7% 42.4% 45.7% L
Theft or burglary 7.6 47 10.9 12.4 For recidivists the percentage of
Drug dealer/off street 15.7 14.7 22.8 25.2 inmates with firearms who obtained
Fence/black market 7.6 73 8.8 8.1 them from family or friends rose from
Other 8.5% 4.4% 6.9% 4.3% 1991't0 1997 — for rgcidivists from
33% in 1991 to 39% in 1997 and for
Number of prison inmates 51,152 22,444 127,664 70,728 first timers from 36% in 1991 to 41%
in 1997.
Victim, police, and inmate reports of gun use during violent crime
The FBI reports that over two-thirds manslaughter in State and Federal About 23% of robbery victims and
of homicide victims were killed with correctional facilities said that they 28% of aggravated assault victims
a firearm. About 4 in 10 inmates had used a gun in committing the told the National Crime Victimization

Survey that the offender used a gun.

Percent of Percent of Percent of offenders possessing

victimizations offenses in the a firearm during a violent crime

in the FBI's Supplemental Survey of Inmates Survey of Inmates

National Crime  Homicide Reports/ in State in Federal

Victimization Uniform Crime Correctional Correctional
Violent crime Survey Reports Facilities Facilities
Homicide 67.8% 42.9% 39.3%
Sexual assault 2.4% 2.9 0.0
Robbery 23.0 39.7 345 40.5
Aggravated assault 28.4 20.0 31.2 26.0

8 Firearm Use by Offenders
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Table 10. Source of firearms possessed during current offense, 1ind mllltary-sf[yle semiautomatic
by whether the firearm was single shot, conventional semiautomatic, or military- or fully automatic guns bought from

style semiautomatic or fully automatic, for State prison inmates, 1997 retail store
Percent of State prison inmates who possessed a firearm About a fifth of inmates with a military-
Military-style _ style semiautomatic or fully automatic
semiautomatic Conventional b ht it retail t t
Source of firearms or fully automatic semiautomatic Single shot weapon bought it retall — at a store,
flea market, or gun show (table 10).
Total 100.0% 100.0% 100.0% . . .
About a sixth of inmates with a conven-
Purchased or traded tional semiautomatic weapon and an
from a retail outlet 19.3% 16.5% 12.2% eighth with a single-shot gun also had
Retail store 10.6 9.2 75 ;
Pawnshop 67 e 32 made a retail purchase.
Flea market 0.0 12 0.9 . . . .
Gun show 1.9 1.4 0.4 While family and friends provided a
Eamilv or friend o5 2% 25 6% 23.8% quarter of military-style semiautomatic
amily or frien 270 .07 .070 H :
Purchased or traded 11.1 13.0 12.7 QI‘ fu”y aUtomatIC_flrearms’ they ga\./e
Rented or borrowed 106 15.7 215 inmates over a third of the conventional
Other 35 6.9 9.5 semiautomatic weapons and just under
_ half of the single-shot guns.
Street/illegal sources 48.5% 42.1% 36.4%
Theft or burglary 9.8 8.0 114 . .
Drug dealer/off street 23.4 23.6 18.4 Al_mOSt half of mmates possessing
Fence/black market 15.4 10.6 6.7 military-style semiautomatic or fully
Other 7.0% 5.8% 7 6% automatic weapons, about tvyo-fn‘ths Qf
those with conventional semiautomatic
Number of prison inmates 14,896 79,031 96,531 firearms, and over a third of offenders
Note: See note on table 2 and definitions on page 14. having single-shot guns had got their

firearm in a theft or burglary, or from a
drug dealer, fence, or black market.

Table 11. Source of firearms possessed during current offense,
by gender and age, for State prison inmates, 1997 Young offenders less likely than
older ones to have bought a firearm

Percent of State prison inmates who possessed a firearm during from a retail source

their current offense, by gender and age

24 or 35or
Source of firearms Male Female younger 25-34 older Young offenders were less likely than
Total 100.0%  100.0%  100.0%  100.0% 100.0% | olderinmates to have bought their gun
from a retail outlet (table 11). About
Furchased Ior tr’cllded 7% of inmates 24 or younger and 22%
rom a retail outlet 13.8% 16.5% 6.6% 12.7% 21.9% ; ;
Retail store 83 06 e 20 150 ?f those 35_|or ollder obtained their gun
Pawnshop 38 55 2.9 4.0 45 rom a retail outlet.
Flea market 1.0 0.4 0.1 0.9 1.9
Gun show 0.8 0.0 0.9 0.8 0.4 About half of inmates who were 24 or
Family or friend 39.4% 46.4% 40.1% 38.9% 39.8% younger, compared to less than a third
. 0 . 0 . 0 . 0 . 0 . .
Purchased or traded 12.9 5.9 13.0 121 13.3 of those 35 or older, acquired their gun
Rented or borrowed 18.3 28.4 20.3 18.8 16.6 through illegal activities, a drug dealer,
Other 8.2 12.1 6.8 8.1 9.9 or a black market.
Street/illegal sources 39.4% 30.5% 46.8% 41.2% 29.9% . "
Theft orgburglary 9.9 13.1 10.0 9.8 10.1 Among those possessing a firearm
Drug dealer/off street 21.0 13.0 27.8 22.9 12.1 during their current offense, an
Fence/black market 8.5 43 9.0 8.6 7.8 estimated 17% of women and 14% of
men purchased their guns from a retalil
Other 7.4% 6.6% 6.5% 7.1% 8.5%

establishment. About 3 in 10 women
Number of prison inmates 174,488 4,421 57194 60818 60897 | Offendersand4in 10 male inmates
acquired their firearms from a thetft,
burglary, drug dealer, fence, or black
market. Family and friends provided
guns to about 46% of female inmates
with firearms and 39% of male
inmates.

Firearm Use by Offenders 9
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Federal law may have disqualified
over 8 in 10 inmates from buying a
firearm

The Gun Control Act of 1968, as
amended, and other Federal statutes
list conditions which disqualify an
individual from possessing a firearm or
purchasing it from a licensed dealer.
Some of these conditions include a
prior felony conviction or indictment,
current illegal drug use or addiction,
dishonorable discharge from the
Armed Forces, or being a fugitive from
justice, a mental incompetent, or a
nonresident alien. The Brady Act,

effective in 1994, mandated that feder-
ally licensed firearm dealers obtain
background checks of potential
purchasers, based on the conditions
of eligibility.

A slightly lower percentage of State
prisoners who had a gun, compared to
those who did not, reported having a
characteristic which may have disquali-
fied them, as defined by Federal law.
About 84% of State inmates who had
possessed a gun and 88% who did not
have a gun may have met at least one
of the conditions, as measured in the
inmate survey (table 12).

Table 12. Selected characteristics that may make a gun purchase illegal
under Federal law, by possession of firearm during current offense,
for State and Federal prison inmates, 1997

Percent of inmates during current offense

State inmates Federal inmates

Did not Did not
Possessed possess Possessed possess
Selected characteristic firearm firearm firearm firearm
Total meeting at least one condition
which may have made inmates
ineligible to purchase a firearm 84.1% 87.7% 83.1% 77.7%
Prior incarceration for serious offense 49.8 55.9 55.1 36.9
On probation or parole when arrested 37.0 48.9 32.0 26.0
On escape when arrested 0.7 0.7 0.6 0.2
lllegal drug use in month before
or at time of offense 58.8 56.3 56.0 43.0
Ever treated overnight
in mental health facility 10.7 10.7 6.7 4.2
Not a U.S. citizen 5.2 6.0 7.8 22.6
Dishonorable discharge from U.S. military 0.3 0.3 0.7 0.2

Table 13. Extent of weapon use during current offense,
for State and Federal prison inmates, 1997

Percent of prison inmates

All inmates Violent offenders Other offenders

Firearm use State  Federal State Federal State Federal

Total 100.0% 100.0%  100.0% 100.0%  100.0% 100.0%
Used firearm 20.4% 8.9% 385% 35.1% 4.3 3.5
Discharged 8.9 2.0 17.7 8.5 11 0.6
Did not discharge 115 6.9 20.7 26.6 3.2 2.9
Possessed but did not use 3.6 8.2 3.0 7.2 4.1 8.4
Possessed other weapon 1.0 0.5 1.4 2.7 0.6 0.1
Did not possess weapon 75.0 824 57.2 55.0 91.0 88.0

Number 993,305 71,325 468,757 12,249 515,532 58,266

Note: Table excludes prison inmates serving a sentence for multiple incidents.

10 Firearm Use by Offenders

Among State inmates, those with and
without guns answered differently on
only two conditions. About 50% of
those with a firearm and 56% without
had a prior sentence to incarceration;
about 37% with a gun and 49% without
were on probation or parole. On other
factors, about the same percentages
reported meeting a condition that could
have made them ineligible to purchase
a firearm. Almost 6 in 10 said they had
used illegal drugs before their control-
ling offense, about 1 in 10 had stayed
in a mental health facility overnight,
and 1 in 20 was a noncitizen.

Higher percentages of Federal inmates
with guns than without them reported
meeting at least one of the conditions
of the Federal laws. About 83% with a
firearm and 78% without one may have
been disqualified from purchasing a
gun. Higher percentages of inmates
using guns compared to those without
a gun had a prior incarceration (55%
versus 37%), were on probation or
parole when arrested (32% versus.
26%), or had used illegal drugs shortly
before committing their current offense
(56% versus 43%).

9% of all State prison inmates and
2% of all Federal inmates shot a gun
while committing their current
offense

In total, about 1 in 10 State inmates
and 1 in 50 Federal inmates fired their
gun while committing their current
offense (table 13). Among inmates
serving a sentence for a single violent
crime incident, 18% of State inmates
and 9% of Federal inmates said they
fired the gun they were carrying.
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Table 14. Extent of firearm use Table 15. Extent of firearm use during current offense,
during current offense for State and for State prison inmates possessing a firearm, 1997
Federal prison inmates possessing o ) ]
a firearm. 1997 Percent of State prison inmates possessing a firearm
’ Firearm use Military-style
Percent of prison semiautomatic or Conventional
inmates possessing fully automatic semiautomatic Single-shot
a firearm Total 100.0% 100.0% 100.0%
Firearm use State Federal
i 0, 0, 0,
Total 100.0%  100.0% Used firearm 74.6% 78.9% 80.8%
) Discharged 42.9 46.3 50.6
Used firearm 80.2%  48.6% Killed victim 11.2 13.5 15.7
) Injured victim 14.2 15.1 15.3
Discharged 49.1 12.8 Neither killed nor injured 23.4 24.0 27.3
Killed victim 14.6 3.0
Injured victim 154 35 Brandished/displayed 70.5 72.1 73.2
Neither killed 26.3 7.8 To scare someone 45.3 48.0 49.6
nor injured To defend self 39.7 42.4 39.9
To "get away" 20.4 18.5 18.7
Brandished/displayed 73.2 46.2
To scare someone 48.6 29.3 ) ) )
To defend self 41.1 24.9 Did not actively use firearm 25.4% 21.1% 19.2%
To "get away 189 116 Number 14,280 76,010 96,810
Did not actively Note: Percents of subtotals do not add to totals because inmates may have used a firearm in
use firearm 19.8%  51.4% more than one way. Table excludes prison inmates serving a sentence for multiple incidents.
See pages 2, 14, and 15 for definitions of firearms.
Number 178,646 11,250
Note: Percents of sublotals do not add to About half of inmates carrying a gun About 81% of State inmates with a
totals because inmates may have used a . . ! i . o .
firearm in more than one way. Table during their offense fired it and half  single-shot gun, 79% with a conven-
excludes prison inmates serving a sentence of those injured or killed someone tional semiautomatic, and 75% with a
for multiple incidents. military-style semiautomatic weapon or
If inmates carried a firearm, they a fully automatic weapon either fired or
About 1% of inmates serving a tended to use it. Among inmates brandished it (table 15). About 51%
sentence for a single property, drug, or  possessing a firearm and committing with a single-shot gun, 46% with a
public-order incident discharged a gun. only one incident, four-fifths of State conventional semiautomatic firearm,
inmates and half of Federal inmates and 43% with a military-style semiauto-
Fewer than 1 in 20 State inmates and  either fired the weapon or brandished matic weapon or a fully automatic
1in 10 Federal inmates, regardless of  or displayed it while committing the weapon discharged their firearm.
type of offense, said they possessed a  crime (table 14). About a fifth either injured or killed their
firearm but did not use it. Another 2% victim, regardless of the type of
reported they had another weapon, An estimated 23% of State inmates firearm.
including a knife, scissors, ax, rock, and 5% of Federal inmates with a gun
club or other sharp or blunt object. either killed or injured their victim. About a quarter of inmates carrying
Another 26% of State inmates and military-style semiautomatic weapon or
8% of Federal inmates with a gun a fully automatic weapon and a fifth of
discharged the gun but did not injure those with a conventional semiauto-
or kill anyone with it. matic or single-shot weapon did not
actively use the gun in any way,
Besides firing their weapon, inmates discharging it or displaying it to scare
used their guns for other purposes. someone, defend oneself, or "get

About half of State inmates said they away."
used it to scare someone, about

two-fifths to defend themselves,

and a fifth to "get away."

Firearm Use by Offenders 11
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Table 16. Sentence length and time to be served, by possession
of a firearm and type of offense, for State prison inmates, 1997
Sentence length in months Time expected to be served
Possessed firearm Did not possess firearm Possessed firearm Did not possess firearm
Current offense Mean Median Mean Median Mean Median Mean Median
Total 220 mo 180 mo 150 mo 96 mo 126 mo 91 mo 83 mo 52 mo
Violent offense 252 240 216 180 147 115 126 87
Homicide 330 480 352 600 196 172 209 182
Sexual assault 444 480 232 180 212 206 131 97
Robbery 232 180 192 120 125 94 102 72
Assault 177 120 133 96 101 75 83 59
Property offense 177 120 123 72 87 72 64 44
Drug offense 143 108 107 60 60 48 49 36
Public-order offense 98 60 78 48 55 40 46 28

Possession of a firearm during an
offense increased sentences and
expected time served of inmates

On average, inmates possessing a
firearm had longer sentences and
expected to serve a longer time than
those who had not used or possessed
a firearm while committing their
offense. Sentences for State inmates
with firearms had an average of about
18 years, while those for inmates
without a firearm were about 12 years
(table 16). Those who had carried a
firearm expected to serve about 10
years on their sentence, and those
without a firearm, 7 years.

Violent offenders with firearms had on
average a sentence of over 20 years
and those without firearms, about 18

years. Violent offenders who had
carried a gun also expected to serve

12 years on average and those who did

not carry them, 10 years.

Significantly higher percentages of
inmates who possessed firearms,
compared to those who did not,
received a sentence enhancement,
generally for possessing a firearm.
About 40% of State inmates who
carried a firearm during their current
offense and 6% who were not carrying
a firearm were given an enhancement
to their sentence because of a firearm
offense (table 17). About 56% of
Federal inmates who carried a firearm
and 14% who did not carry one
received a weapons offense
enhancement.

Table 17. Sentence enhancements, by possession of a firearm during current
offense, for State and Federal prison inmates, 1997

Percent of inmates during current offense

State inmates

Federal inmates

or activity involved with the drug offense.

*Type of drug offense includes type of drug, quantity of drug,

12 Firearm Use by Offenders

Methodology

The U.S. Census Bureau conducted
the 1997 Survey of Inmates in State
Correctional Facilities (SISCF) for the
Bureau of Justice Statistics (BJS) and
the 1997 Survey of Inmates in Federal
Correctional Facilities (SIFCF) for BJS
and the Bureau of Prisons. From June
through October, 1997, inmates were
interviewed about their current offense
and sentences, criminal histories,
family and personal backgrounds, gun
possession and use, prior drug and
alcohol use and treatment, educational
programs, and other services provided
while in prison. Similar surveys of
State prison inmates were conducted
in 1974, 1979, 1986, and 1991.
Federal inmates were surveyed for the
first time in 1991.

Sample design

The samples for the SISCF and SIFCF
were taken from a universe of 1,409

Enhancements Possessed Did not possess Possessed Did not possess State prisons and 127 Federal pl’iSOI’IS
to sentence firearm firearm firearm firearm enumerated in the 1995 Census of
Total 100.0% 100.0% 100.0%  100.0% State and Federal Adult Correctional
No enhancement 49.6% 70.3% 31.1% 57.7% Facilities or opened between comple-
tion of the census and June 30, 1996.
Firearm offense 39.9 55 55.7 13.7 tratified t t lection:
2nd or 3rd strike 16.4 20.0 26.0 18.5 was a stratified two-stage selection,
Type of drug offense* 7.0 9.8 23.3 25.7 first, selecting prisons, and second,

selecting inmates in those prisons.

In the first stage correctional facilities
were separated into two sampling
frames: one for prisons with male
inmates and one for prisons with
female inmates. Prisons holding both
genders were included on both lists.



Case 8:22-cv-01518 DocumétevibedD2/(iet ©8/12/22 Page 14 of 16 Page ID #:228

In the sampling of State facilities, the
13 largest male prisons and 17 largest
female prisons were selected with
certainty. The remaining 1,265 male
facilities and 261 female facilities were
stratified into 14 strata defined by
census region (Northeast except New
York, New York, Midwest, South
except Texas, Texas, West except
California, and California). Within each
stratum facilities were ordered by facil-
ity type (confinement and community-
based), security level (maximum,
medium, minimum, and none), and
size of population. A systematic
sample of prisons was then selected
within strata with probabilities propor-
tionate to the size of each prison.

For the sample of Federal prisons, one
male prison and two female prisons
were selected with certainty. The
remaining 112 male facilities were
classified into 5 strata defined by
security level (administrative, high,
medium, low, and minimum). The 20
remaining female facilities were strati-
fied into 2 strata by security level
(minimum and not minimum). Within
security level, facilities were ordered by
size of population and then selected
with probability proportionate to size.

For the State survey 280 prisons were
selected, 220 male facilities and 60
female facilities. Of the 280 facilities 3
refused to allow interviewing and 2
closed before the survey could be
conducted. Overall, 32 male facilities
and 8 female facilities were selected
for the Federal survey, and all
participated.

In the second stage, inmates were
selected for interviewing. For State
facilities interviewers selected the
sample systematically using a random
start and a total number of interviews
based on the gender of the inmates
and the size of the facility. For Federal
facilities, a sample of inmates was
selected for each facility from the
Bureau of Prisons central list, using a
random start and predetermined
sampling interval.

All selected drug offenders were then
subsampled so that only a third were
eligible for interview. As a result,
approximately 1 in every 75 men and 1
in 17 women were selected for the
State survey, and 1 in every 13 men
and 1 in every 3 women were selected
for the Federal survey.

A total of 14,285 interviews were
completed for the State survey and
4,041 for the Federal survey, for overall
response rates of 92.5% in the State
survey and 90.2% in the Federal
survey.

The interviews, about an hour in length,
used computer-assisted personal inter-
viewing (CAPI). With CAPI, computers
provide questions for the interviewer,
including follow-up questions tailored to
preceding answers. Before the inter-
view, inmates were told verbally and in
writing that participation was voluntary
and that all information provided would
be held in confidence. Participants
were assured that the survey was
solely for statistical purposes and that
no individual who participated could be
identified through use of survey results.

Estimates of prisoner counts

Based on the completed interviews,
estimates for the entire population
were developed using weighting factors
derived from the original probability of
selection in the sample. These factors
were adjusted for variable rates of
nonresponse across strata and
inmates’ characteristics and offenses.
The sample for the State survey was
adjusted to midyear custody counts for
June 30, 1997, from data obtained in
the National Prisoner Statistics series
(NPS-1A). The sample from the
Federal facilities was weighted to the
total known sentenced custody popula-
tion at midyear 1997.

Excluded from the estimate of Federal
inmates were unsentenced inmates
and those prisoners under Federal
jurisdiction but housed in State and
private contract facilities. Those
prisoners who were under State juris-
diction, yet held in local jails or private-
facilities, were excluded from the
estimated number of State prisoners.
As a result, the estimated prisoner
counts do not match those in other BJS
data series. The estimated prisoner
counts vary according to the particular
data items analyzed. Estimates are
based on the number of prisoners who
provided information on selected items.

Accuracy of the estimates

The accuracy of the estimates
presented in this report depends on
two types of error: sampling and
nonsampling. Sampling error is the
variation that may occur by chance
because a sample rather than a
complete enumeration of the popula-
tion was conducted. Nonsampling
error can be attributed to many
sources, such as nonresponses, differ-
ences in the interpretation of questions
among inmates, recall difficulties, and
processing errors. In any survey the
full extent of the nonsampling error is
never known. The sampling error, as
measured by an estimated standard
error, varies by the size of the estimate
and the size of the base population.

Firearm Use by Offenders 13



Case 8:22-cv-01518 Document 1-&0 . Fileg4(]')o82/]1%/22 Page 15 of 16 Page ID #:229

evised

Estimates of the standard errors have
been calculated for the 1997 surveys.
(See appendix tables 1 and 2.) For
example, the 95-percent confidence
interval around the percentage of State
inmates who carried a firearm during
current offense is approximately 18.4%
plus or minus 1.96 times 0.42% (or
17.6% to 19.2%).

These standard errors may also be
used to test the significance of the
difference between two sample statis-
tics by pooling the standard errors of
the two sample estimates. For
example, the standard error of the
difference between violent or drug
offenders carrying firearms when
committing their current offense would
be 1.0% (or the square root of the sum
of the squared standard errors for each
group). The 95%-confidence interval
around the difference would be 1.96
times 1.0% or 1.9%. Since the differ-
ence, 22.1% (30.2% - 8.1%) is greater
than 1.9%, the difference would be
considered statistically significant.

The same procedure can be used to
test the significance of the difference
between estimates from the two
surveys. For example, the standard
error of the difference between Federal
and State prison inmates carrying a
firearm would be 0.9%. The
95-percent confidence interval around
the difference would be 1.96 times .9%
(or 1.7%). Since the difference of
3.6% (18.4% minus 14.8%) is greater
than 1.6%, the difference would be
considered statistically significant.

All comparisons discussed in this

report were statistically significant at
the 95-percent confidence level.

14 Firearm Use by Offenders

Definitions

The survey questionnaire used the
following definitions in language and
terms familiar to the respondents.
Interviewers read the definitions to
the inmates when needed.

Handguns include both pistols and
revolvers. They are firearms held and
fired with one hand and include the
following:

— Revolver is a handgun with a revolv-
ing cylinder with several cartridge
chambers. The chambers are succes-
sively lined up with the barrel and then
discharged. (Classified as single shot
for analysis.)

— Derringer is a short-barreled, single
shot pocket pistol. A pistol has a
chamber integral with the barrel.
(Classified as single shot for analysis.)

— A conventional semiautomatic pistol
uses a shell which is ejected and the
next round of ammunition is loaded
automatically from a magazine or clip
internal to the pistol grip or handle.
The trigger must be pulled for each
shot.® (Classified as conventional
semiautomatic for analysis.)

— Military-style semiautomatic pistol
is similar to a conventional semiauto-
matic pistol except that the magazine
or clip is visible.> Primary examples
are the UzIl, TEC-9, and MAC-10.

*The survey interview included in the opera-
tional definition of a conventional semiauto-
matic pistol "can hold a maximum of 19
bullets" and of a military-style semiautomatic
pistol "can hold more than 19 bullets."

Appendix table 1. Standard errors for
type of firearm during current offense,
for State and Federal prison inmates,
1997

Standard error for esti-

mated percent armed
during current offense

Type of firearm State Federal
Any firearm 0.42% 0.75%
Handgun 0.39 0.70
Rifle 0.12 0.24
Shotgun 0.17 0.29
Single shot 0.33 0.55

Semiautomatic
Conventional 0.30 0.56
Military-style 0.13 0.27

Note: See tables 1 and 2 for survey
estimates.

(Classified as military-style semiauto-
matic for analysis.)

Arrifle is a firearm intended to be shot
from the shoulder. It has a long barrel
which shoots bullets. Types include:

— Bolt-action, pump-action, lever-
action, or single-shot rifles require
physical movement by the operator of
some part of the rifle — a bolt, lever, or
pump — to reload. A single shot rifle
must be loaded after each shot.
(Classified as single shot for analysis.)

— Semiautomatic hunting-style rifle is
a rifle in which a shell is ejected and
the next round of ammunition is loaded
automatically from a magazine or clip.
The trigger must be pulled for each
shot. (Classified as conventional
semiautomatic for analysis.)

— Semiautomatic military-style rifle has
the characteristics of a semiautomatic
hunting-style rifle. It also has military
features such as a pistol grip, folding
stock, flash suppressor, and bayonet
mount. (Classified as military-style
semiautomatic for analysis.)

A shotgun is a firearm intended to be
shot from the shoulder with either a
single- or double-barrel for firing shot

Appendix table 2. Standard errors for
firearm possession during current
offense, for State and Federal prison
inmates, 1997
Standard error for
estimated percent
armed during current
offense
Current offense State Federal
Violent offense 0.74% 2.66%
Homicide 1.50 8.52
Sexual assault 0.63 0.00
Robbery 1.39 3.31
Assault 1.67 8.21
Other violent 3.55 8.26
Property offense 0.41% 1.37%
Burglary 0.66 11.23
Other property 0.49 1.31
Drug offenses 0.65% 0.73%
Possession 0.98 1.59
Trafficking 0.90 0.86
Other drug 2.52 2.52
Public-order offenses 1.39% 2.46%
Weapons 3.35 4.05
Other public-order 0.75 1.78
Note: See table 4 for survey estimates.
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(a concentration of small pellets) at
short ranges. Types include:

— Bolt-action, pump-action, lever-
action, or single shot shotgun requires
physical movement by the operator of
some part of the shotgun — a bolt,
lever, or pump — to reload. A single
shot shotgun must be loaded after
each shot. (Classified as single-shot
for analysis.)

— Semiautomatic hunting-style
shotgun is a shotgun in which a shell is
ejected and the next round of ammuni-
tion is loaded automatically from a
magazine or clip. The trigger must be
pulled for each shot. (Classified as
conventional semiautomatic for
analysis.)

— Semiautomatic military-style
shotgun has the characteristics of a
semiautomatic hunting-style shotgun.

In addition, the shotgun has military
features, such as a pistol grip, folding-
stock, and detachable magazine or
clip. It looks like a semiautomatic
military-style rifle. (Classified as
military-style semiautomatic for
analysis.)

A semiautomatic gun is a firearm in
which a shell is ejected and the next
round of ammunition is loaded
automatically from a magazine or clip.
The trigger must be pulled for each
shot. Semiautomatic guns may be
classified as handguns, rifles, or
shotguns.

A machine gun is an automatic gun
which, if the trigger is held down, will
fire rapidly and continuously. Itis not a
semi-automatic gun for which the
trigger must be pulled for each shot.
(Classified as fully automatic for
analysis.)

A BB gun shoots a single pellet, using
air rather than an explosive to propel
the pellet. (Excluded from analysis,

as were toy guns.)

This report in portable document
format and in ASCII, its tables, and
related statistical data are available
at the BJS World Wide Web
Internet site:

http://www.ojp.usdoj.gov/bjs/

The data for this report may be
obtained from the National Archive of
Criminal Justice Data at the Univer-
sity of Michigan. The archive may be
accessed through the BJS website.

The Bureau of Justice Statistics is the statistical agency
of the U.S. Department of Justice. Lawrence A. Greenfeld

is the acting director.

BJS Special Reports address a specific topic in depth
from one or more datasets that cover many topics.

Caroline Wolf Harlow wrote this report.

final production.

November 2001, NCJ 189369

Tom Bonczar and Lara Reynolds provided statistical
assistance and verification. Terry Austin, Chief, National
Tracing Center Division of the Bureau of Alcohol, Tobacco
and Firearms, provided comments. Tom Hester and Tina
Dorsey edited the report. Jayne Robinson administered
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SB-264 Firearms: the OC Fair and Event Center. (2021-2022)

SHARE THIS: n t Date Published: 10/11/2021 02:00 PM

Senate Bill No. 264

CHAPTER 684

An act to add Section 27575 to the Penal Code, relating to firearms.

[ Approved by Governor October 08, 2021. Filed with Secretary of State
October 08, 2021. ]

LEGISLATIVE COUNSEL'S DIGEST

SB 264, Min. Firearms: the OC Fair and Event Center.

Existing law generally regulates the sale and transfer of firearms, including, among other things, requiring
transactions of firearms to be completed through a licensed firearms dealer. Existing law generally makes a
violation of the requirements relating to the sale, lease, or transfer of a firearm a misdemeanor.

This bill would prohibit an officer, employee, operator, lessee, or licensee of the 32nd District Agricultural
Association, as defined, from contracting for, authorizing, or allowing the sale of any firearm, firearm precursor
part, or ammunition on the property or in the buildings that comprise the OC Fair and Event Center, as specified.
The bill would exempt from its provisions a gun buyback event held by a law enforcement agency, the sale of a
firearm by a public administrator, public guardian, or public conservator within the course of their duties, a sale
that occurs pursuant to a contract that was entered into before January 1, 2022, and the purchase of
ammunition on state property by a law enforcement agency in the course of its regular duties. Because a
violation of this prohibition would be a crime, this bill would impose a state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. The Legislature finds and declares all of the following:

(a) Some state properties, such as fairgrounds in District Agricultural Associations (DAAs), lease a portion of
their fairgrounds to entities that sponsor marketplaces popularly known as “gun shows,” at which firearms and
ammunition and other items are sold to the public approximately five times a year on average among state
fairgrounds.
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(b) The United States has experienced many gun-related tragedies with increasing severity and frequency in the
last 30 years, including mass murders at Columbine High School, Sandy Hook Elementary School, and Marjory
Stoneman Douglas High School, and an increasing rate of suicide by gun among all levels of society.

(c) Various California cities, such as the Cities of Del Mar, Solana Beach, and Encinitas have adopted resolutions
requesting that their local Del Mar Fairgrounds (DMFG) Board discontinue leasing any portion of its property for
use as a gun show. A committee appointed by the Board of Directors of the 22nd DAA to study gun shows
conducted research, including inspection tours of the Del Mar Gun Show by members of the committee as well as
by several other members of the DMFG Board.

(d) In direct response to this community concern, Assembly Member Todd Gloria passed AB 893 into law,
banning gun shows from the DMFG, setting a precedent for gun show legislation in California.

(e) Gun shows bring grave danger to a community, and the following dangerous incidents, among others, have
occurred at gun shows, including, but not limited to, an official vendor accused of trafficking illegal firearms,
sales of firearms to individuals registered in the Department of Justice Bureau of Firearms Armed Prohibited
Persons System, and illegal importation of large-capacity magazines.

(f) Promoters maintain relationships with a core group of vendors, some selling guns and some selling other
merchandise, who travel as the schedule dictates from city to city and state to state and in the west, for
example, many of the same vendors can be seen at Crossroads of the West Gun Shows from San Francisco,
California, to Tucson, Arizona.

SEC. 2. Section 27575 is added to the Penal Code, to read:

27575. (a) Notwithstanding any other law, an officer, employee, operator, lessee, or licensee of the 32nd District
Agricultural Association, as defined in Section 3884 of the Food and Agricultural Code, shall not contract for,
authorize, or allow the sale of any firearm, firearm precursor part, or ammunition on the property or in the
buildings that comprise the OC Fair and Event Center, in the County of Orange, the City of Costa Mesa, or any
successor or additional property owned, leased, or otherwise occupied or operated by the district.

(b) This section does not apply to any of the following:
(1) A gun buyback event held by a law enforcement agency.

(2) The sale of a firearm by a public administrator, public conservator, or public guardian within the course of
their duties.

(3) The sale of a firearm, firearm precursor part, or ammunition on state property that occurs pursuant to a
contract that was entered into before January 1, 2022.

(4) The purchase of ammunition on state property by a law enforcement agency in the course of its regular
duties.

SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California
Constitution because the only costs that may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a
crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIII B of the California Constitution.
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SENATE COMMITTEE ON PUBLIC SAFETY
Senator Steven Bradford, Chair
2021 - 2022 Regular

Bill No:
Author:
Version:
Urgency:
Consultant:

Source:

SB 264 Hearing Date: March 16, 2021
Min

February 24, 2021

No Fiscal: Yes
GC

Subject: Firearms: state and county property

HISTORY

Author

Prior Legislation: AB 893 (Gloria), Ch. 731, Stats. of 2019

Support:

Opposition:

SB 221 (Wiener), 2017, vetoed

SB 475 (Leno), 2013, vetoed

SB 585 (Leno), 2009, vetoed

AB 2948 (Leno), 2008, failed passage on the Senate Floor

SB 1733 (Speier), 2004, failed passage on the Assembly Floor
AB 295 (Corbett), Ch. 247, Stats. of 1999

AB 1107 (Ortiz), 1997, failed passage in Assembly Appropriations

American Academy of Pediatrics, California; Brady Orange County; Canyon
Democrats; Democrats of Greater Irvine; HB Huddle; Laguna Beach Democratic
Club; Laguna Woods Democratic Club; NeverAganCA; Office of Chair Nathan
Fletcher, San Diego County Board of Supervisors; San Diegans for Gun Violence
Prevention; City of San Diego; Santa Barbara Women's Political Committee;
Women for American Values and Ethics Action Fund; Women For: Orange
County

California Rifle and Pistol Association; California Sportsman’s Lobby, Inc.;
National Rifle Association — Institute for Legislative Action; National Shooting
Sports Foundation, INC.; Outdoor Sportsman’s Coalition of California; Safari
Club International - California Chapter; Western Fairs Association

PURPOSE

The purpose of this legislation isto prohibit the sale of firearms on state or county property.

Existing law provides that bringing or possessing a fircearm within any state or local public
building is punishable by imprisonment in a county jail for not more than one year, or in the state
prison, unless a person brings any weapon that may be lawfully transferred nto a gun show for
the purpose of sale or trade. (Pen. Code §§ 171b subd. (a), 171b subd. (b)(7)(A).)
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Existing law prohibits the sale, lease, or transfer of firearms without a license, unless the sale,
lease, or transfer is pursuant to operation of law or a court order, made by a person who obtains

the fircarm by intestate succession or bequest, or is an infrequent sale, transfer, or transfer, as
defined. (Pen. Code § 26500, 26505, 26520.)

Existing law excludes persons with a valid federal firearms license and a current certificate of
eligbility issued by the Department of Justice from the prohibitions on the sale, lease, or transfer
of used firearms, other than handguns, at gun shows or events. (Pen. Code § 26525.)

Existing law permits licensed dealers to sell firearms only from their licensed premises and at
gun shows. (Pen. Code § 26805.)

Existing law states that a dealer operating ata gun show must comply with all applicable laws,
ncluding California’s waiting period law, laws governing the transfer of firearms by dealers, and
all local ordinances, regulations, and fees. (Pen. Code § 26805.)

Existing law states that no person shall produce, promote, sponsor, operate, or otherwise
organize a gun show, unless that person possesses a valid certificate of eligibility from the
Department of Justice. (Pen. Code § 27200.)

Existing law specifies the requirements that gun show operators must comply with at gun shows,
including entering into a written contract with each gun show vendor selling firearms at the
show, ensuring that liability msurance is in effect for the duration of a gun show, posting visible
signs pertaining to gun show laws at the entrances of the event, and submitting a list of all
prospective vendors and designated firearms transfer agents who are licensed firearms dealers to
the Department of Justice, as specified. (Pen. Code §§ 27200, 27245.)

Existing law specifies that unless a different penalty is expressly provided, a violation of any
provision of the Food and Agricultural code is a misdemeanor. (Food and Agr. Code, § 9.)

This bill prohibits a state or county officer or employee, or operator, lessee, or licensee of any
state or county property, from contracting for, authorizing, or allowing the sale of any firearm,
firearm precursor part, or ammunition on state or county property or in the buildings that sit on
state or county property or property otherwise owned, leased, occupied, or operated by the state
or county.

This bill makes the following findings and declarations:

e Some state properties, such as fairgrounds in District Agricultural Associations (DAAs),
lease a portion of their fairgrounds to entities that sponsor marketplaces popularly known
as “gun shows,” at which firearms and ammunition and other items are sold to the public
approximately five times a year on average among state fairgrounds.

e The United States has experienced many gun-related tragedies with increasing severity
and frequency in the last 30 years, including mass murders at Columbine High School,
Sandy Hook Elementary School, and Marjory Stoneman Douglas High School, and an
increasing rate of suicide by gun among all levels of society.

e Various California cities, such as the Cities of Del Mar, Solana Beach, and Encinitas
have adopted resolutions requesting that their local Del Mar Fairgrounds (DMFG) Board
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discontinue leasing any portion of its property for use as a gun show. A committee
appointed by the Board of Directors of the 22nd DAA to study gun shows conducted
research, including inspection tours of the Del Mar Gun Show by members of the
committee as well as by several other members of the DMFG Board.

e In direct response to this community concern, Assembly Member Todd Gloria passed AB
893 mto law, banning gun shows from the DMFG, setting a precedent for gun show
legislation in California.

e Gun shows bring grave danger to a community, and the following dangerous incidents,
among others, have occurred at gun shows, including, but not limited to, an official
vendor accused of trafficking illegal firearms, sales of firearms to individuals registered
in the Department of Justice Bureau of Firearms Armed Prohibited Persons System, and
llegal mportation of large-capacity magazines.

e Promoters mamtain relationships with a core group of vendors, some selling guns and
some selling other merchandise, who travel as the schedule dictates from city to city and
state to state and in the west, for example, many of the same vendors can be seen at
Crossroads of the West Gun Shows from San Francisco, California, to Tucson, Arizona.

COMMENTS
1. Needfor This Bill
According to the author:

The urgency for common-sense gun safety remains prevalent during the COVID-
19 pandemic, as 2020 saw a record high in gun-related deaths. Over 19,000
individuals died of gun violence in 2020, up nearly 25% from 2019." According to
the Giffords Law Center to Prevent Gun Violence, gun shows often create the
opportunity to “circumvent gun safety laws” and are a common venue for straw
purchases and illegal gun transfers.” Additionally, a Bureau of Alcohol, Tobacco,
and Firearms report described gun shows as a “major trafficking channel” and
found that gun shows were the second largest source of illegally trafficked
firearms.

SB 264 would prohibit the sale of fircarms and ammunition on state and county
property. The bill ensures California is not profiting of the sale of firearms and that
taxpayer dollars are not being used to promote the distribution of firearms.

! Gardi a-Navarro, L. (2021, January 3). 2020 Was A Record-Breaking Year For Gun-Related Deaths InThe U.S. NPR.
https://www.npr.org/2021/01/03/952969760/2020-was-a-re cord-breaking-year-for-gun-related-deaths-in-the-u-
s#:~:text=According%20to0%20the%20Gun%20Violence,jump%20from%20the%20year%20before

2 Gun Shows. (2020, December 01). Giffords Law Center. https://giffords.org/lawcenter/gun-laws/policy-areas/gun-sales/gun-
shows/

3 “Fol lowing the Gun: Enforcing Federal Laws Against Firearms Traffickers,” Department of the Treasury, Bureau of Alcohol,
Tobacco, and Firearms, June 2000. http://www.nfaoa.org/documents/ATF-
%20Following%20the%20Gun,%20Enforcing%20Federal%20Laws%20Against%20Firearms%20Traffickers.pdf
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2. Gun Shows

Gun shows are essentially a flea market for firearms. At gun shows, individuals may buy, sale,
and trade firearms and fire-arms related accessories. These events typically attract several
thousand people, and a single gun show can have sales of over 1,000 firearms over the course of
one weekend.”

According to the NRA’s Institute for Legislative Action, less than one percent of inmates
incarcerated in state prisons for gun crimes acquired their firearms at a gun show.” However, gun
shows rank second to corrupt dealers as a source for illegally trafficked firearms. Though violent
criminals do not buy most of their guns directly from gun shows, gun shows are “the critical
moment in the chain of custody for many guns, the pomnt at which they move from the
somewhat-regulated legal market to the shadowy, no-questions-asked illegal market.”®

Concerns about gun shows extend beyond the state. A report by the Government Accountability
Office regarding gun trafficking to Mexico confirmed that many traffickers buy guns at gun
shows.” 87 percent of firearms seized by Mexican authorities and traced in the last 5 years
orignated i the United States, according to data from DOJ’s Bureau of Alcohol, Tobacco,
Firearms and Explosives. According to United States and Mexican government officials, these
firearms have been increasingly more powerful and lethal in recent years. Many of these firearms
come from gun shops and gun shows in south-west border-states.®

3. Gun Show Regulations in California

AB 295 (Corbett, Chapter 247, Statutes of 1999), the Gun Show Enforcement and Security Act
0f 2000, added a number of requirements for gun shows. To obtain a certificate of eligibility
from the DOJ, a promoter must certify that he or she is familiar with existing law regarding gun
shows; obtain at least $1 million of liability insurance; provide an annual list of gun shows the
applicant plans to promote; pay an annual fee; make available to local law enforcement a
complete list of all entities that have rented any space at the show; submit not later than 15 days
before the start of the show an event and security plan; submit a list to DOJ of prospective
vendors and designated firearms transfer agents who are licensed dealers; provide photo
identification of each vendor and vendor’s employee; prepare an annual event and security plan;
and require all firearms carried onto the premises of a show to be checked, cleared of
ammunition, secured in a way that they cannot be operated, and have an identification tag or
sticker attached. AB 295 also provided for a number of penalties for a gun show producer’s
willful failure to comply with the specified requirements. California’s strict gun show regulations
may help to prevent increases in firearm deaths and injuries following gun shows. (See Ellicott
C. Matthay, et al., “In-State and Interstate Associations Between Gun Shows and Firearm
Deaths and Injuries,” Annals of Internal Medicine (2017) Vol. 1 Iss. 8.)

In addition to state laws regulating gun shows, a total ban on gun shows on county property is
within the scope of a county’s authority. “Under California Government Code section 23004(d),
a county is given substantial authority to manage its property, including the most fundamental
decision as to how the property will be used and that nothing in the gun show statutes evince

* Bureau of Alcohol, Tobacco, Firearms and Explosives, https:/www.atf.gov/file/57506/download.

5 NRA-ILA, https://www.nraila.org/get-the-facts/background-checks-nics.

6 Center for American Progress, http://www.americanprogress.org/issues/guns-crime/report/2013/12/13/80795/the-
gun-debate-1-year-after-newtown/.

7 https://www.gao.gov/assets/680/674570.pdf.

8 https //www.ucdme.ucdavis.edu/vprp/pdf/1GS/IGS 1web.pdf.
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mtent to override that authority. The gun show statutes do not mandate that counties use their
property for such shows. If the county does allow such shows, it may impose more stringent
restrictions on the sale of fircarms than state law prescribes.” (Nordyke v. Santa Clara County
(9th Cir. Cal. 1997) 110 F.3d 707, 766.) However, counties do not have authority to prohibit gun
shows on state property such as Cow Palace.

4. Banning of Gun Shows on State Agricultural Land

There have been several legislative attempts to regulate gun shows on State Agricultural Land—
most notably, SB 475 (Leno, 2014) and SB 585 (Leno, 2010), which were both vetoed.

SB 585 would have prohibited gun shows at Cow Palace. SB 585 would have additionally
required the Cow Palace DAA to replace gun show events with non-firearm or non-ammunition
related events. In his veto message, Governor Schwarzenegger stated that SB 585 would “set a
confusing precedent at the state level by statutorily prohibiting one [DAA] from selling firearms
and ammunition, a legal and regulated activity, while allowing other DAAs to continue to do so.
In addition, [SB 585] would result in decreased state and local tax revenues by restricting events
at the Cow Palace.” Unlike SB 585, this bill will not impair any of Cow Palace’s ongoing
contracts because, if chaptered, it will not become operative until January 1, 2020.

Another attempt to prohibit gun sales at Cow Palace was similarly vetoed by Governor Brown.
SB 475 would have permitted gun shows at Cow Palace only upon prior approval by resolution
adopted by both the Board of Supervisors of the County of San Mateo and the Board of
Supervisors of the City and County of San Francisco. SB 475 was vetoed by because it required
the Cow Palace DAA to obtain approval from the County of San Mateo and the City and County
of San Francisco prior to entering into a contract for a gun show on state property. In his veto
message, Governor Brown stated, “I encourage all [DAAs] to work with their local communities
when determining their operations and events. [SB 475], however, totally pre-empts the Board of
Directors of the Cow Palace from exercising its contracting authority whenever a gun show is
mvolved. I prefer to leave these decisions to the sound discretion of the Board.” Under SB 475,
the Cow Palace DAA would have been permitted to host gun shows, but only at the discretion of
San Francisco and San Mateo counties. In practice, SB 475 would have allowed the Board of
Cow Palace to permit some approved gun shows, and required it to prohibit other non-county-
approved gun shows. In comparison, this bill instead completely prohibits all gun shows at Cow
Palace.

In 2018, SB 221 (Wiener) contained very similar provisions to this bill. SB 221 would have
prohibited any officer, employee, operator, or lessee of Agriculture District 1-A, from
contracting for, authorizing, or allowing the sale of any firearm or ammunition at the Cow Palace
property in San Mateo County and San Francisco County. Like this bill, SB 221 had an
mplementation date in 2020 and exempted law enforcement firearm buy-back events. Unlike
this bill, SB 221 failed to exempt existing contracts to host firearms events. SB 221 was vetoed
by Governor Brown with the following veto message:

This bill would prohibit the sale of firearms and ammunition at the District
Agricultural Association 1A, commonly known as the Cow Palace.

This bill has been vetoed twice over the last ten years, once by myself, and once
by Governor Schwarzenegger.

The decision on what kind of shows occur at the Cow Palace rests with the local
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board of directors which, incidentally, represents a broad cross section of the
community. They are in the best position to make these decisions.

Then, in 2019 AB 893 (Gloria) added a section to the Food and Agricultural Code that prohibits
the sale of firearms and ammunitions at the Del Mar Fairgrounds. By default, a violation of any
provision of the Food and Agricultural code is a misdemeanor, unless otherwise specified.
Therefore, this bill would effectively terminate the possibility for future gun shows at the Del
Mar Fairgrounds. This bill was signed into law by Governor Newsom and Chaptered as 731 in
the Statutes of 2019.

This bill would add county and state property to the provisions of SB 893 (Gloria).
5. Argument in Support
According to the Santa Barbara Women’s Political Committee:

We support legislation that promotes community safety and are aware that under
current law gun shows have brought dangerous incidents to our community.
These include but are not limited to the following: an official vendor being
accused of trafficking illegal firearms, sales of firearms to ndividuals registered
in the Department of Justice Bureau of Firearms Prohibited Persons System, and
illegal importation of large-capacity magazines. Recent years have seen an
alarming increase of gun violence including mass murders that have devastated
communities at large. By prohibiting gun shows on state properties, SB 264
would open these properties to more family-friendly venues and avoid the use of
taxpayer dollars to facilitate placing more guns on our streets.

6. Argument in Opposition
According to the Western Fairs Association

SB 264 would prohibit all sales of fircarms and ammunition at events held at all
District Agricultural Associations and county fairgrounds beginning in 2022.
This prohibition will not enhance public safety as current law already requires all
firearm transactions at events hosted at fairgrounds to be subject to the same
stringent standards as required in a dealer’s store. All firearms transactions that
take place on a fairground are subject to the ten-day waiting period while
requiring the firearm to remain in the possession of the transacting dealer until
that period ends and the Department of Justice has completed the required
background check. District Agricultural Associations (DAAs) and county fairs
receive minimal support annually from the State Budget. Fairs are expected to
generate their own revenues from trade shows, livestock auctions, concerts, etc.
Each fair hosts events of interest to the communities they serve. Prohibiting gun
shows on state and county property not only eliminates a legal venue for the sale
of firearms and ammunition under the watchful eye of law enforcement and in
full compliance with state law, but it also harms the finances of California’s Fair
Network.

- END -
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Date of Hearing: July 13,2021
Counsel: Matthew Fleming

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Regmnald Byron Jones-Sawyer, Sr., Chair

SB 264 (Min) — As Amended June 15, 2021

SUMMARY: Prohibits the sale of any firearm, firearm precursor part, or ammunition on state
property. Specifically, this bill:

1) Prohibits a state officer or employee, or operator, lessee, or licensee of any state property,
shall not contract for, authorize, or allow the sale of any firearm, firearm precursor part, or
ammunition on state property or in the buildings that sit on state property or property
otherwise owned, leased, occupied, or operated by the state.

2) Provides that the prohibition does not apply to any of the following:
a) A gun buyback event held by a law enforcement agency;

b) The sale of a firearm by a public administrator, public conservator, or public guardian
within the course of their duties;

c) The sale of a firearm, firearm precursor part, or ammunition on state property that occurs
pursuant to a contract that was entered nto before January 1, 2022; and,

d) The purchase of ammunition on state property by a law enforcement agency in the course
of its regular duties.

3) Makes Legislative findings and declarations.
EXISTING LAW:

1) Prohibits the sale, lease, or transfer of firearms without a license, unless the sale, lease, or
transfer is pursuant to operation of law or a court order, made by a person who obtains the
firearm by intestate succession or bequest, or is an infrequent sale, transfer, or transfer, as
defined. (Pen. Code, §§ 26500, 26505, & 26520.)

2) Excludes persons with a valid federal firearms license and a current certificate of eligibility
issued by the Department of Justice (DOJ) from the prohibitions on the sale, lease, or transfer
of used firearms, other than handguns, at gun shows or events. (Pen. Code, § 26525.)

3) Permits licensed dealers to sell firearms only from theirr licensed premises and at gun shows.
(Pen. Code, § 26805.)

4) States that a dealer operating ata gun show must comply with all applicable laws, including
California’s waiting period law, laws governing the transfer of firearms by dealers, and all
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local ordinances, regulations, and fees. (Pen. Code, § 26805.)

5) Specifies the requirements that gun show operators must comply with at gun shows,
including entering into a written contract with each gun show vendor selling firearms at the
show, ensuring that liability insurance is in effect for the duration of a gun show, posting
visible signs pertaining to gun show laws at the entrances of the event, and submitting a list
of all prospective vendors and designated firearms transfer agents who are licensed firearms
dealers to the Department of Justice, as specified. (Pen. Code, §§ 27200, 27245.)

6) States that no person shall produce, promote, sponsor, operate, or otherwise organize a gun
show, unless that person possesses a valid certificate of eligibility from the DOJ. (Pen. Code,
§ 27200.)

FISCAL EFFECT: Unknown.
COMMENTS:

1) Author's Statement: According to the author, “County fairgrounds are intended to be
family friendly venues. Instead, they’ve become known for hosting gun shows. While the
Second Amendment protects the rights of individuals to bear arms, it does not require our
great State of California to use taxpayer-owned property to disseminate more deadly firearms
mto our communities. Given the clear linkage between the sale of guns and the likelihood of
gun violence in a community, our state must stop being in the business of selling guns.
Unfortunately, all too often this year, we’ve seen headline after headline of terrible tragedies
throughout the nation and California — two shootings in my district and in San Jose in May.
Enough is enough.”

2) Gun Shows: A “gun show” is a trade show for firearms. At gun shows, individuals may
buy, sell, and trade firearms and firearms-related accessories. These events typically attract
several thousand people, and a single gun show can have sales of over 1,000 firearms over
the course of one weekend. (Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF),
Gun Shows: Brady Checks and Crime Gun Traces, January 1999, available at:
https//www.atf gov/file/57506/download, [as of March 18, 2019].)

According to the NRA’s Institute for Legislative Action (NRA-ILA), less than one percent of
persons incarcerated in state prisons for gun crimes acquired their firearms at a gun show.
(NRA-ILA, https//www.nraila.org/get-the- facts/back ground-checks-nics.) However,
according to a report published by UC Davis, gun shows have been identified as a source for
llegally trafficked firearms. (https//www.ucdme.ucdavis.edu/vprp/pdf/IGS/IGS1web.pdf,
[as of March 20, 2019].) Though violent criminals do not appear to regularly purchase their
guns directly from gun shows, gun shows have received criticism as being “the critical
moment in the chain of custody for many guns, the point at which they move from the
somewhat-regulated legal market to the shadowy, no-questions-asked illegal market.”
(Gerney, The Gun Debate 1 Year After Newtown, Center for American Progress, December
13, 2013, available at: http/www.americanpro gress.org/issues/guns-
crime/report/2013/12/13/80795/the-gun-debate- 1 -year-after- newtown/, [as of March 18,
2019].)
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In 1999, California enacted the nation’s broadest legislation to increase oversight at gun
shows. AB 295 (Corbett), Chapter 247, Statutes of 1999, the Gun Show Enforcement and
Security Act of 2000, added a plethora of requirements for gun shows. To obtain a certificate
of eligibility from the DOJ, a promoter must certify that he or she is familiar with existing
law regarding gun shows; obtain at least $1,000,000 of liability insurance; provide an annual
list of gun shows the applicant plans to promote; pay an annual fee; make available to local
law enforcement a complete list of all entities that have rented any space at the show; submit
not later than 15 days before the start of the show an event and security plan; submit a list to
DOJ of prospective vendors and designated firearms transfer agents who are licensed dealers;
provide photo identification of each vendor and vendor’s employee; prepare an annual event
and security plan; and require all firearms carried onto the premises of a show to be checked,
cleared of ammunition, secured in a way that they cannot be operated, and have an
identification tag or sticker attached. AB 295 also provided for a number of penalties for a
gun show producer’s willful failure to comply with the specified requirements.

In California, gun transactions at gun shows are treated no differently than any other private
party transaction. This means that such transfers must be completed through a licensed
California dealer. Such a transfer requires a background check and is subject to the
mandatory ten day waiting period prior to delivering the firearm to the purchaser.
California’s strict gun show regulations may help to prevent increases in firearm deaths and
mjuries following gun shows. (See Ellicott C. Matthay, et al., “In-State and Interstate
Associations Between Gun Shows and Firearm Deaths and Injuries,” Annals of Internal
Medicine (2017) Vol 1 Iss. 8.)

Banning Gun Shows on State Agricultural Land: There have been several legislative
attempts to regulate gun shows in Agricultural District 1A in San Mateo and San Francisco
Counties at a location commonly known as the “Cow Palace.” SB 221 (Wiener) of 2018, SB
475 (Leno) of 2013, SB 585 (Leno) of 2009, and others, all attempted to either ban gun
shows at the Cow Palace altogether, or require prior approval from the county Board
Supervisors prior to entering into a contract for holding a gun show there. All three attempts
were vetoed by then-Governors Schwarzenegger and Brown.

Then, in 2019, AB 893 (Gloria) Chapter 731, Statutes of 2019, added a section to the Food
and Agricultural Code that prohibits the sale of fircarms and ammunition at the Del Mar
Fairgrounds, effectively terminating the possibility for future gun shows at the Del Mar
Fairgrounds. AB 893 was signed into law by Governor Newsom. This bill would expand the
provisions of AB 893 by including all state property within the prohibition on the sale or
transfer of firearms and ammunition.

Constitutional Implications: A federal judge recently ruled that California’s ban on the
AR-15 assault rifle is unconstitutional. (See Miller v. Bonta, (June 4, 2021) U.S. Dist.
LEXIS 105640.) Miller becomes the third federal district court decision to find a California
firearms regulation unconstitutional under the Second Amendment to the United States
Constitution, joining Rhode v. Becerra (S.D. Cal., 2020) 445 F. Supp. 3d 902 (ammunition
background checks), and Duncan v. Becerra (9th Cir., 2020) 970 F.3d 1133 (high-capacity
magazines). All three of these decisions were made by the same federal judge. Duncan was
upheld by the Ninth Circuit Court of Appeals, but is now pending a rehearing en banc.
Rhode and Miller have been stayed pending further proceedings.
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This bill is also likely to generate constitutional challenges. Opponents to the bill have cited
to the Ninth Circuit Court of Appeals, which has held that “an offer to sell firearms or
ammunition” is constitutionally protected commercial speech under the First Amendment to
the United States Constitution. (Nordyke v. Santa Clara County (2009) 110 F.3d 707, 710.)
This bill does not specifically prohibit “an offer” to sell guns or ammunition, but it does
prohibit contracting for such a transaction. Opponents assert that such a prohibition
constitutes impermissible viewpoint discrimination. They also state that this bill unduly
burdens rights guaranteed by the Second Amendment.

Argument in Support: According to >
Argument in Opposition: According to >

Related Legislation: AB 311 (Ward) would prohibit a vendor at a gun show or event from
possessing, displaying, offering to sell, selling, or transferring a firearm precursor part. AB
311 was held in the Assembly Appropriations Committee suspense file.

Prior Legislation:

a) AB 893 (Gloria) Chapter 731, Statutes of 2019, prohibited the sale of firearms and
ammunitions at the Del Mar Fairgrounds in the County of San Diego and the City of Del
Mar.

b) SB 221 (Wiener) of the 2017-18 Legislative Session, would have prohibited the sale of
firearms and ammunitions at the Cow Palace located in San Mateo County and San
Francisco County. SB 221 was vetoed by Governor Brown.

c) SB 475 (Leno), of the 2013-14 Legislative Session, would have required gun shows at the
Cow Palace to have prior approval of both the Board of Supervisors of the County of San
Mateo and the City and County of San Francisco, as specified. SB 475 was vetoed by
Governor Brown.

d) SB 585 (Leno), of the 2009-10 Legislative Session, would have prohibited events at
which any firearm or ammunition is sold at the Cow Palace, as specified. SB 585 was
vetoed by Governor Schwarzenegger.

e) AB 2948 (Leno), of the 2007-08 Legislative Session, would have prohibited the sale of
firearms or ammunition at the Cow Palace. AB 2948 failed passage on the Senate Floor.

f) SB 1733 (Speier), of the 2003-04 Legislative Session, would have required gun shows at
the Cow Palace to have prior approval of both the Board of Supervisors of the County of
San Mateo and the City and County of San Francisco, as specified. SB 1733 failed
passage on the Assembly Floor.

2) AB 295 (Corbett), Chapter 247, Statutes of 1999, established the Gun Show Enforcement
and Security Act of 2000, which includes a number of requirements for producers that
promote gun shows.
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h) AB 1107 (Ortiz), ofthe 1997-98 Legislative Session, would have authorized any city,
county or agricultural association to prohibit gun sales at gun shows or events. AB 1107
failed in the Assembly Appropriations Committee.

REGISTERED SUPPORT / OPPOSITION:

Support

American Academy of Pediatrics, California

Brady Orange County

Canyon Democrats

City of Solana Beach

Democrats of Greater Irvine

Hb Huddle

Laguna Beach Democratic Club

Laguna Woods Democratic Club

League of Women Voters of California

Neveragainca

Office of Chairr Nathan Fletcher, San Diego County Board of Supervisors
Peace and Justice Commission From St Mark Presbyterian Church in Newport Beach
San Diegans for Gun Violence Prevention

San Diego; City of

Santa Barbara Women's Political Committee

The Violence Prevention Coalition of Orange County

Women for American Values and Ethics Action Fund

Women For: Orange County

Oppose

Black Brant Group, the

Cal-ore Wetlands and Waterfowl Council

California Bowmen Hunters/state Archery Association
California Deer Association

California Houndsmen for Conservation

California Rifle and Pistol Association, INC.

California Sportsman's Lobby, INC.

California Statewide Law Enforcement Association
California Waterfowl Association

Gun Owners of California, INC.

National Rifle Association - Institute for Legislative Action
National Shooting Sports Foundation, INC.

Nor-cal Guides and Sportsmen's Association

Outdoor Sportsmen's Coalition of California

Peace Officers Research Association of California (PORAC)
Rural County Representatives of California

Safari Club International - California Chapters

San Diego County Wildlife Federation

San Francisco Bay Area Chapter - Safari Club International
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Tulare Basin Wetlands Association
Western Fairs Association

1 private individual

Analysis Prepared by: Matthew Fleming / PUB. S./(916) 319-3744
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Natalie Rubalcava-Garcia, Board Chair
32nd District Agricultural Association
OC Fair and Event Center

88 Fair Drive

Costa Mesa, CA 92626

Dear Chair Rubalcava-Garcia,

I write to you today in regards to Senate Bill 264, which I have authored and which has been sent
to Governor Gavin Newsom’s desk for his signature. As you know, SB 264 would prohibit the
sale of firearms, firearm precursor parts, or ammunition at the OC Fair and Event Center. I
understand that you are meeting today to discuss two agenda items related to SB 264. Under
Item 6A, the Board will “discuss the status of SB264 and whether or not to send a letter to the
Governor respectfully requesting he veto SB264 because it exclusively targets the 32nd DAA.”
Under Item 6B, the Board will consider a request from the Crossroads of the West Gun Shows to
“pre-approv[e]” gun shows for the 2022 year, prior to SB 264’s effective date of January 1,
2022. As I explain below, I believe both of these items are inappropriate for the Board to pursue
and that if approved, they would represent bad faith action on the part of the Board and its
members.

Item 6A: “Discuss and Vote on Communication to the Governor’s Office Regarding Amendment
to SB 264 Banning Gun Shows Solely at OC Fair & Event Center”

I admit I am surprised that the Board is considering taking a position on SB 264 and
lobbying the Governor’s office. During the formative stages of SB 264, when my office and |
were researching and developing this bill, I was repeatedly advised by staff and Board members
from the 32nd DAA that the Board was not a political entity and therefore could not respond to
the preferences of the local community, no matter how strong those sentiments might be. I was
told that the Board’s role was simply that of a fiscal steward and that as long as gun shows were
legal, no matter how much they might lead to harm in our community and no matter how strong
the local opposition, the Board had a fiduciary duty to enter into contracts with the operators of
these gun shows. For the Board to take what is in effect a political position on this issue is not
only contrary to these assertions, but would also seem clearly ultra vires of its stated mission and
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duties, as expressed in the California Code and in the California Department of Food and
Agriculture’s Board of Directors Handbook.

As you know, CDFA has its own Legislative Coordinator responsible for developing
technical analysis and recommended positions on legislative activity affecting the 54 DAAs
across the state of California. My understanding is that an individual DAA developing its own
political position on a bill and lobbying the Governor to this effect is highly unusual and
arguably prohibited. Indeed, in its 2008 Handbook for Board Directors, CDFA specifically states
that “DAAs are not authorized to take independent positions on legislation or to provide
testimony at legislative hearing regarding bills on which the Governor’s Office has not issued an
approved position.”

Furthermore, the substantive merits of any such communication to the Governor are dubious.
While Item 6A expresses a concern that SB 264 “exclusively targets the 32nd DAA,” such action
to ban gun shows at a single fairground site has recent precedent. In 2019, Gov. Newsom signed
Assembly Bill 893 (Gloria) into law, ending the sale of firearms and ammunition at the Del Mar
Fairgrounds, operated by the 22nd District Agricultural Association. In 2020, Sen. Scott Wiener
authored SB 281, which would have ended the sale of firearms and ammunition at the Cow
Palace. SB 281 passed out of the Senate with a large supermajority of votes, but was pulled by
Sen. Wiener after the Cow Palace Board enacted a ban on all future gun shows.

Given the clear linkage between firearms sales and gun violence, and also given that Orange
County has been the site of several recent high-profile shootings, including the mass shooting in
Orange and the murder of young Aidan Leos on the 55 Freeway earlier this year, there is ample
reason to support a ban on gun shows at the OC Fair and Event Center.

Finally, it is worth noting that there is strong local support for SB 264. In addition to the many
Orange County residents and groups who have contacted you in support of this bill, it has also
enjoyed strong support from local legislators. SB 264 passed out of the Senate and Assembly
with overwhelming majorities, including support from myself and Assemblymember Cottie
Petrie-Norris (AD-74). As you know, Asm. Petrie-Norris and I are the two legislators who
represent the OC Fair and Event Center. Most of the other legislators who represent Orange
County also supported this bill, including Senators Bob Archuleta (SD-32), Josh Newman (SD-
29), and Tom Umberg (SD-34), and Assemblymembers Tasha Boerner Horvath (AD-76), Tom
Daly (AD-69), and Sharon Quirk-Silva (AD-65).

Item 6B: Discuss and Vote on Whether or Not to Approve 2022 Rental Agreements with
Crossroads of the West Gun Show to Exclude Sale of Firearm Precursor Parts
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I also understand that the Board is considering whether or not to “pre-approve” contracts with
the Crossroads of the West Gun Show for 2022 and possibly beyond. Item 6B is predicated on
SB 264’s exclusion of firearms, firearm precursor parts, or ammunition sold pursuant to a
contract entered into before January 1, 2022. For a number of reasons, I believe that any such
“pre-approvals” of contracts, undertaken immediately after the passage of SB 264 from the
Legislature, would be void for opposing public policy.

Some context here might be appropriate. In drafting SB 264, we considered whether or not to
simply make the effective date January 1, 2022, with no exceptions. But to try to be fair to those
who might have entered into contracts in good faith that extended beyond January 1, 2022, we
crafted a narrow exception to this rule, allowing for contracts entered into before January 1, 2022
to also be excluded from the scope of SB 264.

However, with the bill now at the Governor’s desk ready for his signature, I believe that any
such contracts entered into by the Board at this point would prima facie appear to be made in bad
faith, with the specific intent of evading and opposing the purpose of SB 264. Moreover, the
context of this meeting—a special meeting, described by one local news publication as an
attempt to “rush to pre-approve the contracts for its annual gun shows,” in contravention of past
established practices and procedures by this Board—gives further credence to the idea that the
Board would be acting with the specific intent to thwart public policy if it pre-approved these
contracts.

Let me be clear. Should the Board vote to approve Item 6B and “pre-approve” a long-term
contract with Crossroads of the West or any other gun show operator, I would explore litigation
and legislation seeking to void these contracts. I also believe that any such action by the Board
would potentially expose its members to personal liability, since they would be acting
specifically with clear intent to subvert and evade the purpose of a statute they believed was
likely to take effect, in opposition to clearly established public policy.

I 'am grateful for your public service, and appreciate your close consideration of these matters. I
am hopeful that you will fulfill your statutory and fiduciary duties and reject both of these Items
presented to you today. My staff and I are available for further questions, and I encourage you to

reach out to us for further dialogue on this and other matters.

Very truly yours,

Senator Dave Min (SD-37)
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cc: Michele Richards, CEO
Doug La Belle, Board Vice Chair
Ashleigh Aitken, Board Member
Barbara Bagneris, Board Member
Sandra Cervantes, Board Member
Nick Kovacevich, Board Member
Newton Pham, Board Member
Robert Ruiz, Board Member
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