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§ 8-1.1 ESTATES, POWERS AND TRUSTS LAW
75. Definiteness of beneficiary- modified on other grounrls

Generally 815, 281 NI.S-2d Gl4
Fuet timt remaimler of incomn or 145. Supervisiort by courtcor1ms is payable to uminmmi reli-

,\ v)nge may petitÎtgions or charitable corporations did .1 for ·mnot resuler gift invalid by reason of ree diree that dispwi o nindefiniteness of heneficiarms. In r" funds in its ent nud orClark's Will, 1967. 54 Mise.2d 1015. ministerM mul appli*·d in284N.Y.S.2I2-bl.
nor as in tim juilgnomr

143. Foreign trustee will most effectively ne n
In re Itose's Will, If) 48 Alisc. eenend pumoscs of

2d 415, 265 NX.S.2d DL main volume, kn·n)y under present con
State Con1pt. US-1Hu.

§ 8-L2 Certain charitable trusts authorized

Practice Commentary

By Julius Greenfield

This section is somewhat unomalous in tlInt it. nppears that
t.rusts were permissible from the tinm of the etmetment of I
Property l atw § 12, aml Rent Property f atW § 113 (Laws IN93,Tim genesis of section N-1.2 was in the lanws 1510, e.318. The o
statutes wern enneted for the purpose of validating gifts in trit
corporated eduentionul aml lilerary institutions for their gem-r
poses as well ns the establishment und mainteminen of obser
professo.rships, schuhtrships und pbtens of Imrini. In re PottC W
11154, 307 N.Y. 504. 121 N.E.2d 522; In re McGrnw's Estat . P
N.Y. 66, 19 N.E. 233; affirmed 136 U.K 152, 10 Suprt. 775. T
statutes also nuthorized gifts in trust to common schools and
districts for t.he benefit of the schools. The present sepurnie "wo
of this section may he explainable partly by the provisions amber
the seventl institutions to nevent nud administer trusts. in r
which there conhl he some dplestion otherwise.

§ 8-1.3 Certain charitable trusts regulated

Practice Commentary

By Julius Greenfield

The forerunm·r of this section was enneted by Laws 1892
Its purpose wns to valitlnte trusts for the purpose of fouteli
dowing and maintaining willtin Ibe state :1 pubhe library, muwan
other eduentionni institution. nmi also n chapel, crenuitory. ho
trade or chamber of commerce. The original statute was n
shortly after the adverse ruling in Tilden v. Green, 1NHL 130
29, 28 N.E. 8 . See also, PotIman v. Grace, 1889, 112 NT. 299
N.E. 839. Except for the unusan) provisions in this section it w
appear thnt iteal Property Law § 113 aml Personal Property
§ 12, ennetenl by Imws 18113, c. 701, now EI"I'), N-1.1, would
apply to disposilions of this nature. However the section ilo
speeini provisions for the adininistration of these entegories of tro
Note in partienlar that this provision dents with inter-vivos di -
tions. In addition to providing for fairly gypical provisimes, me
the nature, object and purposo of the institution, its mtme, Ibo po
and accountability of the trustees and their succession, the
is nuthorized to reserve the power to ameml his disposition
respect to these nilministrative provisions. There is also an um
provision, which uppears to he contrary to necepted rules of tru
ministration. This is to the effect (sub-puragraph e) ibo
creator mny reserve the right during his lifetime to exercise
plete control over the property subject. to the disposition. wub.
obligation to necount therefore in any manner. 11n may also reser
similar control for his spou.se during her lifetime. There h
whlitional provision (sub-paragraph K) which forbids the maintenw

Forms for EPTL, see Table on page 7.
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ESTATES, POWERS AND TRUSTS LAW § 8--l

of any action or proceeding to affect, impair or defeat such a disposi-

tion, or to affect the title to the property or the right to possession
unless the action or proceeding in commenced within two years from
the time the disposition is recorded. Appropriate provisions is made
for execution, acknowledgment aml recording of the disposition (sub-
paragraph f).

§ 8-1.4 Supervision of trustees for charitable purposes
. . . . . . " " . . .

(b) The registration and reporting provisions of this section do not

apply to (1) the United States, any state, territory or possession of the
ited States, the District of Columbia, the Commonwealth of Puerto

Rico or to any of their agencies or governmental subdivisions, (2) any
rustee which is required by any other provision of law to render a full,
omplete and itemized annual report to the congress of the United States

or to the legislature of this state, (3) corporations organized under the
r ligious corporations law and other religious agencies and organiza-

rious, and charities, agencies and o·Wanizations operated, supervised or
mtrolled by or in connection with a religious organization, (4) educa-

ional institutions incorporated under the education law or by special
ct, (5) nny hospital, (0) fraternal, patriotic, veterans, volunteer fire-

men. social or almani organizations and historical societies chartered
the New York state board of regents, (7) a trust for which there is

corporate trustee acting as sole trustee or co-trustee under the terms
a will of a decedent who died domiciled in a state other than New

ork or a trust instrument executed by a non-resident of the state of
New York, (8) any trust in which and so long as the charitable interest

leferred or contingent, (9) any person who, in his capacity as an
officer, director or trustee of any corporatio:1 or organization mentioned
m this paragraph, holds property for the religious, educational or

haritable purposes of such corporation or organization, (10) any
+metery corporation subject to the provisions of article nine of the

w-mbership corporations law.
as amended L.1968, c. 263; L.1969, c. 504, eff. May 10, 1969.

. . . . . . . . . . .

bd. (b) nmended L.1968, c. 263, "This act [ndding clause 10 to subd.
May 14, 196N: L.1969, e. 504, (b)] shall take effect immediately
May 10, UNio. L.196M ndded and the provisions of sabdivision (b)

hm.* 10. L.1969, in clause (7), sub- of section 8--1.4 of the estates, powers
uted "n trust for which there is a and trust law as amended by this

rporate trustee acting as sole trus- net shall be retroactive to and shall
or co-trustee" for "a corporate be deemed to have been in full force

rumee noting." and effect from and after September
Effective date of L.1968, e. 263. first, nineteen hundred sixty-seven."

.4ction 2 of I 1968, e. 263 provides:

Practice Commentary

By Julius Greenfield

This section was originally enacted by Laws of 1966, c. 831, as
Personni Property Law § 12-b und Itenl Property Iow § 113-n, ef-
factive January 1, 19f17. These sections were combined ami re-enneted
m its premmt form by Laws 1907, c. 080. § 87.

The public nature of charitable dispositions and the fiduciary
responsibility of charitable trustees and administrators were recog-
nized early in the English law of charities. In the Statute of
Charitable Uses, 43 Eliz. e. 4, enacted in 1001, the chancellor was
nuthorized to set up a commission to inquire into the abuses, breaches
of trust and misgovernment of property given for charitable uses.
The method of commis=ion inquiry was discontinued after a time and
thereupon the responsibility of enforcing charitable dispositions was
carried out by the Attorney General. The Tilden Act, enacted by
Laws 1893, e. 701, now EPTli 8-1.1, recognized this duty and responsi-

Forms for EPTL, see Table on page 7.
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§ 8-1.4 ESTATES, POWERS AND TRUSTS LAW

hilit.v antl it providel as it does now, that flie Attorney Gru·ral .a
represent. the heneficinries of eliaritable dispositions and it is hi-: I
to enforce the riglIts of sm-li herwficiaries by approprin court po
cerGlings. As to the senpe :md manner of entrying om these th:1ie
resp,nsibilities, see the commen1nry on section S-lJ rf1.

The intonlion of the legislature to require the Attorru·y 8:ermal
enforce the bronrl spectrurn of elnIritable rlisposilions, w
in nhsolute form or in trust, inter-vives or textumrmary. mlinini
by charitable enrporatioms or exceitters or trustees, is furtlmr co
fied by additional existing statutory thities. Por exurnple. flu
torney Genern) is required to be given notice of: (1I upplienii
jmlicial approval of certifientes of incorporation or charitable e or
tisms and for uny arm*nd3nent of their purposes anal powers. Aleral
ship Purporatirms Iaiw H l)) and 30td) (f) ; appliention
judicial approval of the consolillation of two or niore charon
corporations, 31embership ('orporations Law § 2(1) and upplb·nmn
for judicint approval of the rlisposition of the rernaining uscls of a ,E
solved edmritable enrgmrntion. Membership Corporations Law § Wu
The Attorm-v General is also nuthorized to institute an m·iimi m .e
join n charitabb" corporation from soliciting or collecting intuls d
employs un.v device. scherne or urgifice to defraud or to obinin omnM
tions by false pretense, representntir,n or promise. Amin1 .4me
]any, § 4N.b-c.

For some tinm it had 1men npparent flutt this elutin of r spondli
etmld mi be enforced adeqnntely without the rm·eipt of regular r
ports fruin the ndrninistrators of charitable dispositions. Furt)mrmor
the rapid growth of charitable corporations, foundations und inwr-.Î
nud testanwntary charitnble diGpositions, sponsored in ennsideralh pa
by personal tax ennsirlerations and underwritten by the public to , Ise
degree through the mediurn of charitalde dednerions nml "·xemptic
accented the responsibilfry of upproprinte governnien1 ngeth
actively and effeelively represent the public interest in these disp
tions. This section is designed for that. purpose.

Sululivision (n) defines the word "trustee" as any imlividual. rorpor
tion or other legal entity holding and administering proporrv
Chu r4 titbb' purlsbs"'N, whethni purNunl11; to ally will or orb(*r Inylturm'1
court oppointment or otherwise pursunni to law. over which 't
Attorney Genern) has supervisory or enforcement powers. Accordine
ly, whenc"ver, the word "1ruster" is used herenfler in Ihis comm-niac
it refers 16 this definition. It shouhl he noted that this is un emanie
of and consistent with the holdings that ahhongh an nbsolme gitt
clmritable corporation does not crento n reehnienI trust, n trust is no
plied in the sense that the disposition will he required in be d.
effectively to the purposes for whieb it was given, .4nmm
Richinond Ilose ('o., 1921. 230 NI M.L MG NE. G13. TIw w
"truster" also applies to non-profit domeslie corporations ormur
for charitable purposes and to a similar foreign corpornlion doiC
business or holding property in this state. With respect to n for
eurpor'It on or n IFnNtee net,DK unde• ! W,Ì or other ,nstrmhen
Cented by R lion-resident of lhis stale, the N19r0 It1nintermnee of .h hnU
custrH1y, EnVest1nent or 8 Inilnr nevonni in this st*Ile Iloes luil relo
them silb Oct to 1-he provisions of the section.

SubdiV0Nion (b) provides for exemptint)s fruin the registration
reporting provisions of the sectinn. Most of these provisions are
eXphinatory. dinong those TVh0Ph re(pÜ•e snTDe emurnent are
relif.[ious anrl educillional eXP)nptions. f ertnin ehnrj1nbb neliVittCs
exempted in conjunction with the cXenipt ion of religions
gnniEntions. It shottld he noted, however, thn1. these charitine nmá
he operated, supervised or controlled by or in connection rub a
religious orgHllization. The provisiori exerupting edi1entionnI ne titu
tions incorporated under the education Inw or hy speein1 ner do o
extend to foundations, trusts and corporntions which adunni
fumIs for scholnrship or other whmutional purposes unless th

unlified us educationni institutions. A trust in which und so h
the chari1nble interest is deferred or contingent is meepted frorn h
registration nmi reporting provisions, but. becoinos subject to th
provisions when the contingency occurs or the intervening life inter

Forms for EPTL, see Table on page 7.
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ESTATES, POWERS AND TRUSTS LAW § 8-.

sts expire. The exemption relating to persons wlm, in their enpacities
w officers, directors ur trustees of exempt organizations, hold property
for the purposes of such organizations is n recognition of the fact
Onit these persons net in those entmeities, co nomine, for the exempt
organizations. By Laws lfmR. c. 2G1 n new provision was addel ex-
ompting cemetery corImradons which are subject to the jurisdiction
of the Cemetery Board under Artitle 9 of the Membership Corporn--
ÎmN 1.nw. By Chapter im4 of the Lawn of ifMW, subdivision (b) g7)
was substantiaHy revised. As originally drafted, this prnvision exempt-
-d n corponite trustee acting under the terms of n win of n decodent
who diml domiciled in a state other than New York, or under n trust
mstrument exneuted by a non-resident. The new subdivision (b) (7)
makes it clear that the exemption runs to the entire trust in the nhove
vcified instances, and applies irrespective of whether the corporate
Trustee i¬ a sole or co-Trustee. Thin removes the nmbiguity that may
havcotherwise arisen on this question.

Subdivision fe) requires the Attorney General to maintain a registry
of all trustees rmd nuthorizes him to conduct investigations and to
obtain from public records, taxing nuthorities. trustees and other
murves copies of instruments, reports imd records required for the
oformation necessary to establish imd maintain the register.

Subdivision (d) requires each trustee to register with the Attorney
©neral within six months after any property or the income there-

from is required to he upplied to charitable purposes. Trustees hold.

mg aml administering property for charitable purposes at the time of
he effective date of the statute, January 1, 1967, were required to

register within six months of that date. The registration is necom-

plished by the submission of form NYCF-1, which requires the sub-

mission of the following information: (1) identification of the trust
and whether established by will trust instrument, certificate of in-

mrporation or other instrument: (2) description of unsets and liabili-

tim G0 names aml addresses of trustees, officers and directors; (4)
late of Inst judicial accounting and the file number in the court in

which submitted; (5) other detailed information including copies of
the creating instruments, htst decree settling the necounts und (G)
information respecting the tax exempt status of the registrnnt. See:

len, Rules and Hegulations of the State of New York, Law, Part

ifo, § 100.1
Nubdivision (e) in an extension and partial codification of ease law re-

quiring the Attorney Generni to he made a party in proceedings affect-

mg charitable dispositions. It provides that whenever a trustee or oth-

or person hohling property or income therefrotn which may be at any
time required to he devoted to charitable purposes, files a petition in any
court: (A) for instructions relat·ing to the administration or use of

such property or income; (B) for construction; (C) for a determina-

tion respecting the disposition or distribution of such property or income

or m) any neeounting, due notice of the action or proceeding shall be

fdven fo the Attorney General. The notice is not required if at tim

time of the institution of the action or proceeding the charitable inter-

est is dependent upon the occurrence of nn uncertain event. This sub-

division also requires that due notice be served upon t.he Attorney Gen-

ern[ when a will making n charitable disposition is the subject of an ap-

plication for denial of probate, objections to probate or a compromise

nareement in respect to probate. See, In re Lachat's Estate, 1945, 184

Mine.4NG,52 N.Y.S.2d 445.
Subdivision (f) requires every trustee to file periodic written reports,

>mder onth, setting forth information as to the nature of the assets and

their administration, in necordance with rules and regulations adopted

by the Attorney General. These regulations, promulgated by the Attor-

ney General on January 12, 1967, require the submission of annual re-

ports. The first report is required to cover a period of the Inst three

years of operation, if existence covers that period. The reports are due

within six months after the end of the fiscal year. The nature of the

reports are specified in the regulations. See: Codes, Rules and Regn-

Intions of the State of New York, Law, Part 100, g 100.3. The Attor-

ney General in authorized to suspend the filing of reports for a specified

designated time, upon a finding that the interests of the heneficiaries will

Forms for EPTL, see Table en page 7.
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84 ESTATES, POWERS AND TRUSTS LAW

not be prejudiced thereby and that the reports are not required fm-
per supervision. It should be noted that the provision for susp

does not nuthorize discretionary exemptions. Filing of tim repon
not absolve trustees from any responsibility for judicially neeoumin
the property or income held by them for charitable purposes.

Subdivisions (1) (j) and (k) provide the Attorney General with e
sive investigating powers for the purpose of determining whether
property held for charitable purposes has been and is heing proper
ministered. These include the power to subpoena trustees, n
fiduciaries, heneficiaries or other witnesses, to examine them
oath and to require them to produce any books or records dnmned r
vant to the inquiry. The failure without reasonable ennse to obo
mandate of the subpoena or the refusal without similar cause to
sworn or examined or to answer or produce hooks or papers when or .
ed to do so, renders the persons subpoenned subject to proceerlinn under CPLR2308(b).

Subdivision (1) provides for public inspection of the regishr, in
ments and reports filed with the Attorney General. subject to rub
and regulations which may provide for such limitations as the Atto
Genernt may deem to he in the public interest. Popies or portions -
reports which are required to be kept confidential by other provisiw-
of law are not subject to public inspection.

Subdivisions (m) and (n) are designed to complemem the supervis.,
functions of the Attorney General. JIn is nuthorized to instituk .
proprinte court proceerlings to secure complinnee with this semion
the proper administration of funds devoted to elmritable pu
The powers and duties provided in this section are in addition o tb
Attorney GenernPs existing powers and duties. Subdivision (m
provides that no court is nuthorized to modify or terminate the power
and responsibilities of any charitable trust, corporsion or other reia
tionship unless the Attorney General is a party to the proceeding. Ty
failure of any trustee to register and file the required reports rm·l-·r
him subject to judicial removal. It should be noted that this provision
in supplemental to the existing authority of the Attorney Generni
bring proceedings to compel jurlicini necountings and to obtain appropri
ate relief in such proceedings, including the imposition of persomil sc.
charge. Nubdivision (n) provides that this section upidies regardles
of any contrary provision in nny instrument. This is consistent with
the public policy declared in EPTl, 11-1.7, imposing limitations on rb
powers and immunities of executors and testamentary trustees.
also, In re Schechter's Estate, 1962, 35 Misc.2d 371, 220 N.YX2d 7

Subdivision (o) directs every agency of the state or its politiml sub
divisions, receiving applications for exemption frmn taxation. to filo
annually with the Attorney General n list of such applications and a
statement of suspension or revoention of n tax exempt sMns previous-
ly granted. Similar information is being made avnilable lo the office m
the Attorney General by the Internal Revenue Service.

Subdivision (p) provides for a filing fee in conjunction with the annur
reports, based upon net worth at the close of the period for which tw
report is submitted.

Index to Notes
supervise any individual holdim
administering property for marh

Generally I purposes. In re Stnnh-y¾ Fs
Trustee within section 2 1969, 59 Misc.2d 232, 209 Xi.

47.

1. Generally 2. Trustee within section

When entire residuary estate is be- Within this swtion imposing 2 .

queathed for charity, executor during Attorney Genern) the duty m sup

stewardship of the estate is "indi. vise trustees for rharitable unrp
vidual holding and administering prop.

"trustee" includes executors. It

erty for charitable purposes" within Stanley's Estate, liHin, 50 ½m
subdivision (n) of this section impos_ 232, 299 N.Y.S.2d .17.

ing upon Attorney General duty to
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ESTATES, POWERS AND TRUSTS LAW § 8-1.7

§ 8-1.5 Trusts for cemetery purposes

Practice Commentary

By Julius Greenfield

The original form of this section was enacted in Laws 1909, c. 218,
as Personal Property Law § 13-a and Real Property Law § 114-a.
Prior to that enactment it had been held timt a trus t for perpetual enre
and maintenance of a cemetery lot and monument was not for a
"haritable purpose and violated the rule against perpetuities. In re
DeWitt's Will, 1906, 113 App.Div. 700, 99 N.Y.S. 415, affirmed 188
N.Y. 567, 80 N.E. 1108. This and similar cases proceeded on the
theory that trusts of this nature were for a private purpose. The
section provides that these trusts shall be deemed to he for "charitable
and benevolent" purposes and are not to be deemed invalid by reason
of the indefiniteness of beneficiaries or as violating any existing rule
against perpetuities. The existing power of the courts to determine the
rensonableness of the amount of such dispositions is retained. See,
In re Baeuchle's Will, 1948, 82 N.Y.S.2d 371, affirmed 276 App.Div.
trE. 94 N.Y.S.2d 582, affirmed 801 N.Y. 582, 93 N.E.2d 491. Cemetery
associations are authorized to act as trustees of these trusts, whether
or not their corporate powers include this authority.

6. Care of graves
Where a testator unequivocally thereof must be paid, and no more.

makes a gift of residue of his estate Id.
m a person or corporation for pur- Testator who directed that his
pose of his burial and maintenance of debts and funeral expenses be paid
his grave, such n gift is valid and will and gave residue of his estate to his
be enforced even though in minds of brother for life and remainder to
some persons it seems to be an im- directors of cemete ry association to
provident disposition. In re Get- he used for perpetual care of two
man's Will, 1968, 30 A.D.2d 257, 201 lots intended association to have full
N.Y.M.2d 395. use and disposition of funds, and un-

Where n tentator directs his execu- der circumstances there was no occa-
tor to provide for perpetual care of sion for court to intervene and exer-
his bu rial lot, either the established cise its discretion as to reasonable
contract price for such care, or if amount needed to accomplish testa-
none, the fair and reasonable value tor's purpose. Id.

§ 8-1.6 Deposit of money in trust by owner of lots in private imin..

corporated cemetery

Practice Commentary

By Julius Greenfield

This provision was originally enacted in 1928. Its provisions require
no clarification, but note that the trust is to be administered by
banking institutions other than savings banks and that the amount
of the trust is limited to four hundred dollars. Note also that SCPA
103(22) includes among funeral expenses provisions for perpetual eare
of a decedent's grave and see, In re Delafield's Estate, 1932, 142 Misc.
536, 255 N.Y.S. 85, so construing such a testamentary provision.

§ 8-1.7 Authority of trustee to accumulate income

Practice Commentary

By Julius Greenfield

This section is the re-enactment of Personal Property Law § 16-a
and Real Property Law §, 16-a, which were enacted by Laws 1961, e.
866. Its purpose is to permit accumulations in all charitable trusts in
the discretion of the trustees, subject to express or implied limitations
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