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75. Definiteness of henaficiary-— modified on other grounds 2=

: Generally 815, 281 N.Y.S8.2d 610,

fact that remainder of incomoe isi
corpus is payable to 11nfn=nno:l““z"v;;l: 145. Supervision by court, gene
glous or charitable corporations didl
not rewder gift invalid by reason of
indefiniteness of beneficiaries,  In re
Clark’s Will, 1967. 54 Mise.2d 1015,

A village may petition 1.
surrogate's court for an orde:
eree (direeting that disposition
funds in its enre and custond

284 N.Y.N.24 2441, ministered and applied in
o ner as in the judgmenr of
143. Foreign trustee will most effectively  aeconipl

In re Rose’s Will, 1965, 45 Mise,  Eeneral purposes of the tross

2d 415, 265 N.Y.S.24 91, main volume, loeality under present condicion
State Compt. G5-0-40,

§ 8-1.2 Certain charitable trusts authorized

Practice Commentary

By Julius Greenfield

This seection is somewhat anomalous in that it appears that «n
trusts were }H'.I"I'lll."«'sihl{- from the time of the ennctment of Pereon
'I:ru]wrt,v !azw & ]2,_ amd Iteal Property Law § 113 (Laws 1893, . 701
T'he genesis of section 8-1.2 was in the Laws 1840, e. 315, The origin
statutes were enacted for the purpose of validating gifts in trust o
corporated edueationnl and literpry institutions for their general pou
peses as well ns the establishment and maintenanee of observatorie
professorships, scholnrships and places of burinl. In re Potter’s W
1954, 307 N.Y. 504, 121 N.IL20 522: In re MeGraw's Istate, 155, |
N.Y. 66, 19 N.E. 233; affirmed 136 U.S. 152, 10 Sup.Ct. T75. The
stututes also authorized gifts in trust to common schools and schionl
digtriets for the benefit of the sehools. The present sepnrate exist omn
of this section may be explainable partly by the provisions authorizin,
the several institutions to necept and administer trusts, in respeot
which there could be some question otherwise.

§ 8-1.3 Certain charitable trusts regulated
Practice Commentary
By Julius Greenfield

The forerunner of this section wins enneted by Laws 1892, . 516
Its purpose was to validate trosts for the purpose of founding,
dowing and maintaining within the state a publie library, museun
other educational institution, and also n chapel, eremntory, hoard
trade or chamber of commerce, The original statute was ennes
shortly after the adverse ruling in Tilden v. Green, 1801, 130 N3
20, 28 N.IS. 880.  See also, Cottman v. Grace, 1889, 112 N.Y. 299, 1!
N.I. 839, Except for the unusual provisions in this section it woul
appear that Real Property Law § 113 and Personal Property I
§ 12, enncted by Laws 1803, e. 701, now EITL 8-1.1, would equally
apply to dispositions of this nature. However the section does maks
special provisions for the administration of these categorics of tenses
Note in particular that this provision deals with inter-vivos dispos
tions. In addition to providing for fairly typieal provisions, sueh
the nature, objeet and purpose of the institution, its name, the powe r-
and accountability of the trustees and their succession, the cremnto
is authorized to reserve the power to amend his disposition wiu
respect to these administrative provisions.  There ig also an unusun
provision, which appears to be contrary to accepted rules of trust ud
ministration.  This is to the effect (sub-paragraph e) thut
creator may reserve the right during his lifetime to exercise con
plete control over the property subject to the disposition, withos
obligation to account therefore in any manner. e may also resery
gimilar control for his spouse during her lifetime.  There iy
additional provision (sub-paragraph g) which forbids the maintenan
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of any netion or proceeding to affeet, impair or defeat such a disposi-
tion, or to affeet the title to the property or the right to possession
unless the aetion or proceeding is commenced within two years from
the time the disposition is recorded. Appropriate provisions is made
for execntion, acknowledgment and recording of the disposition (sub-
paragraph f).

§ 8-1.4 Supervision of trustees for charitable purposes

- » . » . - » L ] - - L

(h) The registration and reporting provisions of this section do not
apply to (1) the United States, any state, territory or possession of the
[Inited States, the Distriet of Columbia, the Commonwealth of Puerto
[Lico or to any of their agencies or governmental subdivisions, (2) any
trustee which is required by any other provision of law to render a full,
complete and itemized annual report to the congress of the United States
or to the legislature of this state, (3) corporations organized under the
religions corporations law and other religious agencies and organiza-
tions, and charities, agencies and organizations operated, supervised or
controlled by or in connection with a religious organization, (4) educa-
rivnal institutions incorporated under the education law or by special
wet, (5) any hospital, (6) fraternal, patriotie, veterans, volunteer fire-
men, soeial or alumni organizations and historical societies chartered
by the New York state board of regents, (7) a trust for which there is !
. corporate trustee aeting as sole trustee or co-trustee under the terms
of a will of a decedent who died domiciled in a state other than New
York or a trust instrument executed by a non-resident of the state of
New York, (8) any trust in which and so long as the charitable interest
15 deferred or contingent, (9) any person who, in his capacity as an
ofhieer, director or trustee of any corporatio: or organization mentioned
i this paragraph, holds property for the religious, edueational or
haritable purposes of such corporation or organization, (10) any
emetery corporation subjeet to the provisions of article nine of the
membership eorporations law.

As amended L1968, ¢, 263; L.1969, c. 504, eff. May 10, 1969.

. L - - - L L] * . L -

Subd, (b)) amended 11968, e, 263, “This act [adding clause 10 to subd.
off, May 14, 19685; 1.1969, c¢. 504,  (b)] shall take effect immediately
i May 10, 1969,  L.1968 added and the provisions of subdivision (b)

clpuse 10, L1969, in clnuse (7), sub-  of section 8-1.4 of the estates, powers

stituted “a trast for which there is a
corporate trustee neting ns sole trus-
or co-trustee” for “‘a corporate
rrustee aceting,”

Effective date of L.1968, c. 263.

|

and trust law as amended by this
aet shall be retroactive to and shall
be deemed to have been in full force
and effeect from and after September
first, nineteen hundred sixty-seven.”

Section 2 of L.1968, c¢. 263 provides:
Practice Commentary

By Julius Greenfield

This section was originally enacted by Laws of 1966, ¢. 831, as
Pevsonal Property Law § 12-b and Real Property Law § 113-u, ef-
fective January 1, 1967. These sections were combined and re-enacted
m its present form by Laws 1967, c. 0806, § S7.

The public nature of charitable dispositions and the fiduciary
responsibility of charitable trustees and administrators were recog-
nized early in the English law of charities. In the Statute of
Charitable Uses, 43 Eliz. e. 4, enacted in 1601, the chancellor was
authorized to set up a commission to inguire into the abuses, breaches
of trust and misgovernment of property given for charitable uses.
The method of commission inquiry was discontinued after n fime and
thereupon the responsibility of enforeing charitable dispositions was
carriedd out by the Attorney General. The Tilden Act, enucted by
Laws 1893, e. 701, now EPTI: 8-1.1, recognized this duty and responsi-
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bility and it provided, as it does now, that the Attorney General whnll
represent the bheneficiaries of charvitable dispositions and it is hisz Aoy
to enforee the rights of such beneficiavies by approprinte courr peo
ceedings,  As to the scope and manner of earrying outr these duties ool
respongibilities, see the commentary on section S~1.1(f),

The intention of the legislature to require the Attorney Genern)
enforee the hroad spectrum of ¢haritable dispositions, whetler thev b
in absolute form or in trost, inter-vivos or festamentary, adminjstore
by charitable corporations or executors or frustees, is further exompl
fiell by additionnl existing statntory duties,  For exnmple, the A
torney General is required to be given notiee of: (1) applientions fo
Judicial approval of certificates of incorporation or charitable corpor
tions nnd for any amendment of their purposes mand powers, Membeo
ship Corporations Law §§ 10(8) and 30(d) (f); applieations o
judicial approval of the consolidation of two or more  eharitalle
corporations, Membership Corporations Law § 52(1) and application
for judicinl approval of the disposition of the remaining nssets of o i
solved charitable corporation, Membership Corporations Law § 56(5
The Attorney General is nlso authorized to institute an aetion to v
join a charitable corporation from soliciting or collecting fonds if o
employs any deviee, seheme or artifice to defrawd or to obtnin cont ribu
tions by false pretense, representation or promise,  Socinl Serviee
Law, § 482—-c,

For some time it had been apparent that this ¢hain of responsibilits
could not be enforced adequately without the receipt of vegular
ports from the administrators of charitable dispositions.  IFarthermore
the rapid growth of charitable corporations, foundations and inter-vives
and testamentary charitable dispositions, sponsored in considerablo pare
by personal tax considerations and underwritten by the public to o lare
degree through the medium of charitable deductions and exemption:
necented  the  responsibility of appropriate  government agencies
actively and effectively represent the publie interest in these dispos
tions. This seetion is designed for that purpose.

Subdivision (a) defines the word “trustee” as any individual, corpora
tion or other legal entity holding and administering  properiy (or
«haritable purposes, whether pursuant to any will or other instrument,
eourt appointment or otherwise pursuant to law, over which the
Atrorney General has supervisory or enforecement powers,  Aceording-
ly, whenever, the word “trustee” is used herveafter in this commentar
it refers to this definition. It should be noted that this is an exrension
of nnd consistent with the holdings that although an absolute gift 1o
charitable corporation does not ereate a technienl trust, @ trust is o
plied in the sense that the disposition will be required 1o be devoted
effectively  to the purposes for which it was given.  Sherman
Richmond Ilose Co., 1921, 230 N.Y. 462, 130 N.IZ. 613. The term
“trustec’” also applies to non-profit domestic corporations organize!
for charitable purposes and to a similar foreign corporation doing
business or holding property in this state.  With respect to n foreig
corporation or a trustee acting under the will or other instroment ey
ceuted by nnon-resident of this state, the mere maintenanee of o hank,
custody, investment or similar aceount in this state does nor rendes
them subject to the provigions of the seetion,

Subdivision (b) provides for exemptions from the registeation aod
reporting provisions of the section. Most of these provisions are self
explanntory.  Among those which require some comment are (e
religions and eduentional exemptions.  Certain charitable netivities are
exempted in  conjunction  with  the exemption  of  religions  or
ganizations. It should be noted, however, that these charities mus
be operated, supervised or controlled by or in connection with o
religions organization.  The provision exempting edueational institu
tions incorporated under the education law or by speeinl et does nol
extend to foundations, trusts and corporations  which administer
funds for scholarship or other edueational purposes unless they o
qualified as educationnl institutions. A trost in which and so long o
the charitable interest is deferred or contingent is excepted from the
registration and reporting provisions, but becomes subject (o these
provisions when the contingency oceurs or the intervening life inter
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64

07/ 13/ 2022



NYSCEF DOC. NO. 759

| NDEX NO. 451625/2020

RECEI VED NYSCEF: 07/ 13/2022
ESTATES, POWERS AND TRUSTS LAW § 8-14

ests expire, The exemption relating to persons who, in their capacities
as officers, directors or trustees of exempt organizations, hold property
for the purposes of such organizations is n recognition of the fnot
that these persons aet in those capacities, eo nomine, for the I!xpu\l;t
organizations. By Laws 1968, c. 263, a new provision was added ex-
cmpting cemetery corporations which are subject fo the jurisdietion
of the Cemetery Doard under Article 9 of the Membership Corpora-
tions Law. DBy Chapter 504 of the Laws of 1969, subdivision (b) (7)
was substantinlly revised.  As originally deafted, this provision exempt-
v u eorporate trustee acting under the terms of a will of a decedent
who died domiciled in a state other than New York, or under a trast
ingtrument executed by a non-resident. The new subdivision (b) (7)
miakes it clear that the exemption runs to the entire trust in the nhove
specified instances, and applies irrespective of whether the corporate
Trustee is a sole or co-Trustee. This removes the ambiguity that may
hive otherwise arisen on this question, '
Subdivision (e) requires the Attorney General to maintain a registry
of all trustees and authorizes him to conduct investigations and to
obtain from public records, taxing nuthorities, trustees and other
(ourees copies of instruments, reports and records required for the
infermation necessary to establish and maintain the register.

Subdivision (1) requires each trustee to register with the Attorney
General within six months after any property or the income there-
from is required to be applied to charitable purposes.  Trastees hold-
ing and administering property for charitable purposes at the time of
the effective date of the statute, January 1, 1967, were required to
register within six months of that date. The registration is accom-
plished by the submission of form NYCF-1, which requires the sub-
misgion of the following information: (1) identifieation of the trust
and whether established by will, trust instrument, certifieate of in-
corporation or other instrument; (2) description of assets and linbili-
ties: (2) names and addresses of trustees, officers and directors; (4)
date of last judicial accounting and the file number in the court in
which submitted; (5) other detailed information including copies of
the erenting instruments, last decree settling the accounts and (6)
information respecting the tax exempt status of the registrant. See:
Codes, Rules and Regulations of the State of New York, Law, Part
100, § 100.2,

Subdivision (e) is an extension and partial codification of case lInw re-
quiring the Attorney General to be made a party in proceedings affect-
ing charitable digpositions. It provides that whenever a trustee or oth-
er person holding property or income therefrom which may be at any
time required to be devoted to charitable purposes, files a petition in any
conrt: (A) for instructions relating to the administration or use of
such property or income; (B) for construction; (C) for a determina-
tion respecting the disposition or distribution of such property or income
or (D) any accounting, due notice of the action or proceeding shall be
given to the Attorney General. The notice is not required if at the
time of the institution of the action or proceeding the charitable inter-
est is dependent upon the occurrence of an uncertain event., This sub-
divigion also requires that due notice be served upon the Attorney GGen-
eral when a will making a charitable disposition is the subject of an ap-
plication for denial of probate, objections to probate or a compromise
agreement in respect to probate. See, In re Lachat’s Estate, 1945, 184
Mise. 486, 52 N, Y.S.2d 445.

Subdivision (f) requires every trustee to file periodie written reports,
ander oath, setting forth information as to the nature of the nssets and
their administration, in accordance with rules and regulations adopted
by the Attorney General. These regulations, promulgated by the Attor-
ney General on January 12, 1967, require the submission of annual re-
ports. The first report is required to cover a period of the last three
vears of operation, if existence covers that period. The reports are due
within six months after the end of the fiscal year. The nature of the

reports are specified in the regulations. See: Codes, Rules and Regn-

lations of the State of New York, Law, Part 100, § 100.3. The Attor-
ney General is authorized to suspend the filing of reports for a specified
designated time, upon a finding that the interests of the beneficiaries will

Forms for EPTL, see Tahle ¢n page 7.
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Generally |
Trustee within section 2

not be prejudiced thereby and that the reports are not required for D
er supervigsion. It should be noted that the provision for -“""”lh'rm')]].
does not nuthorize diseretionary exemptions. Filing of the reports ," o
not absolve trustees from any responsibility for judicially """"“"’i‘lw '1:'"'
the property or income held by them for charitable purposes. AL
Subdivisions (i) (j) and (k) provide the Attorney General with X e

sive investigating powers for the purpose of determining whether 4, A]'"n’
property held for charitable purposes has been and is being properly <
ministered.  These include the power to subpoena trustees, _rw’,.,:',"
fiduciaries, beneficiaries or other witnesses, to examine then 1‘1”.]1
ouath and to require them to produce any books or records deeme r.-::.b
vant to the inquiry. The failure without reasonable cause to ohay [']
mandate of the subpoena or the refusal without similar eanse to ;f'
sworn or examined or to answer or produce hooks or papers when c;rm-;
ed to do so, renders the persons subpoenaed subject to proceedingg | j
der CPLR 2308(b). "

Subdivision (1) provides for public inspection of the register, ingey,
ments and reports filed with the Attorney General, subjeet tq ml:-.-
and regulations which may provide for such limitations as the Attgpy,.,
General may deem to be in the publie interest. Copies or portiong ,.r
reports which are required to be kept confidential by other provigj,,.
of law are not subject to publie ingpection.

Subdivisions (m) and (n) are designed to complement the superyis,,
funections of the Attorney General. Ile is authorized to institute an.
propriate court proceedings to secure complinnee with this section gy
the proper administration of funds devoted to charitable purpowes
The powers and duties provided in this section are in addition o ¢,
Attorney General's existing powers and duties.  Subdivision (m) gl
provides that no court is authorized to modify or terminate the power,
and responsibilities of any charitable trust, corporation or other rely,
tionship unless the Attorney General is a party to the procesding, 7y,
failure of any trustee to register and file the required reports rendoy.
him subjeet to judicial removal. It should be noted that this provision
is supplemental to the existing authority of the Attorney General 1o,
bring proceedings to compel judicial accountings and to obtain approyri
ate relief in such proceedings, including the imposition of personal sye.
charge. Subdivision (n) provides that this section applies regardiess
of any contrary provision in any instrument. This is congistent witl,
the public policy declared in EPTL 11-1.7, imposing limitations oy 1)y
powers and immunities of executors and testamentary trustees. oo
also, In re Schechter's Estate, 1962, 35 Mise.2d 371, 220 N.Y.S.24 700

Subdivision (o) direets every agency of the state or its political ayl-
divisions, receiving applications for exemption from taxation, to file
annually with the Attorney General a list of such applieations and »
statement of suspension or revoeation of a tax exempt status previens-
ly granted. Similar information is being made available 1o the office of
the Attorney General by the Internal Revenue Service,

Subdivision (p) provides for a filing fee in conjunction with the annu
reports, based upon net worth at the close of the period for which the
report is submitted.

supervise any individy olling
Tudex to Notes 1 y lividual holding

ndministering property for echarirall
purposes.  In re Stanley’s st
1009, 59 Mise.2d 232, 200 N.yYNX2»
47,

{. Generally

When entire residuary estate is be-
queathed for charity, executor during
stewardship of the estate is “indi-
vidual holding and administering prop-
erty for charitable purposes” within
gubdivision (n) of this section impos-
ing upon Attorney General duty to

2, Trustee within section

Within this section imposing up
Attorney Genernl the duty to sup
vise trustees for charitable purpos
“trustee"” includes exeeutors, 1n
Stanley's Estate, 1069, 50 Mis
232, 200 N.Y.85.24 47.

Forms for EPTL, see Tahle on page 7.
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§ 8-1.5 Trusts for cemetery purposes

Practice Commentary

By Julius Greenfield

The original form of this section was enacted in Laws 1909, c. 218,
as Personal Property Law § 13-a and Real Property Law § 114-a.
Prior to that enactment it had been held that n trust for perpetual eare
and maintenance of a cemetery lot and monument was not for a
charitable purpose and violated the rule agninst perpetunities. In re
DeWitt’s Will, 1906, 113 App.Div. 790, 99 N.Y.S. 415, affirmed 188
N.Y. 567, 80 N.E. 1108. This and similar eases proceeded on the
theory that trusts of this nature were for a private purpose. The
section provides that these trusts shall be deemed to be for “charitable
and benevolent” purposes and are not to be deemed invalid by reason
of t_llv indefiniteness of beneficiaries or as violating any existing rule
agamst perpetuities. The existing power of the courts to determine the
rensonnhleness of the amount of such dispositions is retained. See,
In re Baeuchle's Will, 1948, 82 N.Y.S.2d 371, affirmed 276 App.Div.
925, 94 N.Y.S.2d 582, affirmed 301 N.Y. 582, 93 N.E.2d 491. Cemetery
associations are authorized to aect as trustees of these trusts, whether

ESTATES, POWERS AND TRUSTS LAW § 8—?5.
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or not their corporate powers include this authority.

6. Care of graves

Where a  testator unequivoeally
makes a gift of residue of his estate
Lo person or corporation for pur-
pose of his burial and maintenance of
fur grave, such a gift is valid and will
bee enforeed even though in minds of
some persons it seems to be an im-
provident disposition. In re Get-
man’s Will, 1968, 30 A.D.2d 257, 201
N.Y.5.24 395.

Where a testator directs his execu-

thereof must be paid, and no more.
Id.

Testator who directed that his
tdebts and funeral expenses be paid
and gave residue of his estate to his
brother for life and remainder to
directors of cemetery association to
be used for perpetunal care of two
lots intended association to have full
use and disposition of funds, and un-
der circumstances there was no ocea-

tor to provide
his burial lot,
contract
none,

for perpetual care of
either the established
for such eare, or if
and reasonable value

cise its diseretion

price

fair tor’s purpose. Id.

the

sion for court to intervene and exer-
a8 to reasonable

amount needed to accomplish testa-

§ 8-1.6 Deposit of money in trust by owner of lots in private unin-
corporated cemetery

Practice Commentary

By Julius Greenfield

This provision was originally enacted in 1928. Its provisions require
no clarifieation, but note that the trust is to be administered by
banking institutions other than savings banks and that the amount
of the trust is limited to four hundred dollars. Note also that SCPA
103(22) includes among funeral expenses provisions for perpetual care
of n decedent’s grave and see, In re Delafield’s Estate, 1932, 142 Misc.
536, 255 N.Y.S. 85, so construing such a testamentary provision.

§ 8-1.7 Authority of trustee to accumulate income

Practice Commentary

By Julius Greenfield

This section is the re-enactment of Personal Property Law § 16-a
and Real Property Law § 16-a, which were enacted by Laws 1961, c.
5366, Its purpose is to permit accumulations in all charitable trusts in
the digeretion of the trustees, subject to express or implied limitations

Forms for EPTL, see Table on page 7.
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