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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
COMMERCIAL DIVISION  

 
PEOPLE OF THE STATE OF NEW YORK, 
BY LETITIA JAMES, ATTORNEY 
GENERAL OF THE STATE OF NEW 
YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, WAYNE LAPIERRE, WILSON 
PHILLIPS, JOHN FRAZER, and JOSHUA 
POWELL, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

 

INDEX NO.  451625/2020 

 

 
 

 
AFFIRMATION OF SVETLANA M. EISENBERG 

 
 I, Svetlana M. Eisenberg, an attorney duly admitted to practice law in the courts of the 

State of New York, hereby affirm the following under penalty of perjury pursuant to CPLR § 2106: 

1. I am a Partner at Brewer, Attorneys & Counselors, counsel for the National Rifle 

Association of America (the “NRA”) in the above-captioned action. 

2. I respectfully submit this Affirmation in support of the NRA’s motion pursuant to 

CPLR 3104(d) for review of the Special Master’s rulings dated July 11, 2022, and July 15, 2022, 

with regard to the depositions of (i) the Office of the Attorney General of the State of New York 

(the “NYAG”) pursuant to Commercial Division Rule 11-f; and (ii) James Sheehan.   

3. I am familiar with the facts and circumstances of this action.  

4. Annexed hereto as Exhibit A is a true and correct copy of the NRA’s Notice of 

Rule 11-f Oral Examination of the Office of the Attorney General of the State of New York, dated 

November 26, 2021. 
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5. Annexed hereto as Exhibit B is a true and correct copy of Plaintiff’s Responses and 

Objections to NRA’s Amended Notice of Rule 11-f Oral Examination of the Office of the Attorney 

General of the State of New York. 

6. Annexed hereto as Exhibit C is a true and correct copy of the NYAG’s letter to the 

Special Master dated January 30, 2022, seeking a protective order regarding the NRA’s notice to 

depose a Rule 11-f representative of the NYAG. 

7. Annexed hereto as Exhibit D is a true and correct copy of the NRA’s letter to the 

Special Master dated February 3, 2022, opposing the NYAG’s motion for a protective order and 

seeking an order compelling the NYAG’s Rule 11-f deposition. 

8. Annexed hereto as Exhibit E is a true and correct copy of the NRA’s letter to the 

Special Master dated March 1, 2022, in further opposition to the NYAG’s motion for a protective 

order.  

9. Annexed hereto as Exhibit F is a true and correct copy of the NYAG’s letter to the 

Special Master dated March 4, 2022, in further support of her motion for a protective order 

regarding the deposition of her Rule 11-f representative. 

10. Annexed hereto as Exhibit G is a true and correct copy of the NRA’s Notice to Take 

Deposition Upon Oral Examination to the NYAG, dated May 19, 2022.  

11. Annexed hereto as Exhibit H is a true and correct copy of the NRA’s Notice to Take 

Deposition Upon Oral Examination to James Sheehan, dated May 19, 2022. 

12. Annexed hereto as Exhibit I is a true and correct copy of the NYAG’s letter to the 

Special Master dated June 3, 2022, seeking a protective order regarding the NRA’s notices to 

depose a Rule 11-f representative of the NYAG and James Sheehan. 
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13. Annexed hereto as Exhibit J is a true and correct copy of an excerpt from the 

transcript of oral argument held on June 16, 2022. 

14. Annexed hereto as Exhibit K is a true and correct copy of the NRA’s letter to the 

Special Master dated June 23, 2022, in further support of the NRA’s motion to compel the 

Rule 11-f deposition of the NYAG and the deposition of James Sheehan. 

15. Annexed hereto as Exhibit L is a true and correct copy of the NYAG’s letter to the 

Special Master dated June 30, 2022, in further support of the NYAG’s motion for a protective 

order regarding the NRA’s notices to depose the NYAG's Rule 11-f representative and James 

Sheehan. 

16. Annexed hereto as Exhibit M is a true and correct copy of the NRA’s letter to the 

Special Master dated June 30, 2022, in further support of the NRA’s motion to compel the 

depositions of the NYAG's Rule 11-f representative and of James Sheehan. 

17. Annexed hereto as Exhibit N is a true and correct copy of the NRA’s letter to the 

Special Master dated July 6, 2022, in further support of the NRA’s motion to compel the deposition 

of the NYAG's Rule 11-f representative. 

18. Annexed hereto as Exhibit O is a true and correct copy of the NRA’s letter to the 

Special Master dated July 12, 2022 in further support of the NRA’s motion to compel the Rule 11-f 

deposition of the NYAG.  

19. Annexed hereto as Exhibit P is a true and correct copy of the Special Master Report 

on the July 7, 2022 Hearing, dated July 11, 2022.  

20. Annexed hereto as Exhibit Q is a true and correct copy of the Special Master’s 

Discovery Order, dated July 15, 2022. 
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21. Annexed hereto as Exhibit R is a chart prepared by the NRA detailing numerous 

examples of allegations in the NYAG’s complaint that are expressly stated as mere examples.  

22. Annexed hereto as Exhibit S is a true and correct copy of the NRA’s letter to the 

Special Master dated June 13, 2022, in further support of the NRA’s motion to compel the 

Rule 11-f deposition of the NYAG. 

23. Annexed hereto as Exhibit T is the transcript of the June 16, 2022 hearing before 

the Special Master. 

24. Annexed hereto as Exhibit U is the transcript of the July 7, 2022 hearing before the 

Special Master.  

25. Annexed hereto as Exhibit V is a true and correct copy of the Special Master’s 

Report dated March 23, 2022.  

 
 
Dated: July 18, 2022 

New York, New York 
 
 
                   /s/ Svetlana M. Eisenberg    
            Svetlana Eisenberg 
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Certification of Compliance with Word Count 
 

I, Svetlana M. Eisenberg, an attorney duly admitted to practice law before the courts of the 

State of New York, certify that the foregoing affirmation complies with the word count limit set 

forth in Rule 17 of the Commercial Division of the Supreme Court (22 NYCRR 202.70(g)), 

because the affirmation contains fewer than 900 words, excluding the parts exempted by Rule 17.  

In preparing this certification, I have relied on the word count of the word-processing system used 

to prepare this affirmation.  

 

By: 

 
 
 
/s/ Svetlana M. Eisenberg_________ 

 Svetlana M. Eisenberg 
Attorney for the National Rifle Association of 
America 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

 
 
PEOPLE OF THE STATE OF NEW 
YORK, BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE 
OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL, 

Defendants. 

                and 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, 

 
Defendant-Counterclaim 
Plaintiff, 

v. 

LETITIA JAMES, ATTORNEY 
GENERAL OF THE STATE OF NEW 
YORK, IN HER OFFICIAL AND 
INDIVIDUAL CAPACITIES, 

Plaintiff-Counterclaim 
Defendant. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
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§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

 

INDEX NO.  451625/2020 

 

 
NOTICE OF RULE 11-F ORAL EXAMINATION OF  

THE OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEW YORK 
 

PLEASE TAKE NOTICE that, pursuant to Section 202.70 of the Uniform Civil Rules for 

the Supreme Court (“Uniform Rules”), including Rule 11-f, and Article 31 of the Civil Practice 

Law and Rules, Defendant and Counterclaim Plaintiff the National Rifle Association of America 
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(“NRA”) by and through its undersigned counsel, will take the deposition upon oral examination 

of the Office of the Attorney General of New York State, before a Notary Public or other person 

authorized by the laws of the State of New York to administer oaths, regarding evidence that is 

material and necessary in this action, including the Matters identified below.   

The deposition will take place at the offices of counsel for the NRA, Brewer, Attorneys & 

Counselors, 750 Lexington Avenue, 14th Floor, New York, New York, 10022, on December 16, 

2021 at 9:00 a.m. or at such other place as may be agreed to among counsel for the parties, and 

shall continue from day to day thereafter, except for weekends and holidays, until completed. 

PLEASE TAKE FURTHER NOTICE that, pursuant to Section 202.15 of the Uniform 

Rules, the deposition will be recorded by videotape by Shreck Video Services c/o Lexitas Legal, 

100 Merrick Road, Rockville Centre, New York 11570. 

PLEASE TAKE FURTHER NOTICE that the NRA reserves its right to supplement this 

Notice. 

You are invited to attend and cross-examine. 

I. 
 

DEFINITIONS 

1. “Action” shall mean the above-captioned action, Index No. 451625/2020, in the 

Supreme Court of the State of New York, Commercial Division, New York County, including: (a) 

the claims asserted by the Attorney General of New York State against the NRA and other 

defendants, and (b) the amended counterclaims asserted by the NRA against the Attorney General 

of New York State. 

2. “All” and “any” shall be construed so as to bring within the scope of the Requests 

all Documents which might otherwise be construed to be outside the scope. 
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3. “Amended Complaint” shall mean the Amended and Supplemental Complaint, 

filed in the Action on August 16, 2021. 

4. “OAG,” “You,” and “Your” shall mean the Office of the Attorney General of New 

York State, the plaintiff and counter-defendant and in the Action, and all other persons acting or 

purporting to act with, for, or on its or her behalf, including, but not limited to, any of its or her 

constituent Bureaus, such as the Charities Bureau, consultants, accountants, advisors, attorneys, or 

any person acting in an advisory, agency, or consulting capacity, including, but not limited to: (i) 

the current Attorney General Letitia James (“James”), in her official and/or individual capacity, 

and/or any former Attorney General (collectively, the “Attorney General”) and (ii) where 

applicable, other agencies, offices, bureaus, departments, or divisions of the State of New York or 

their constituent personnel. 

5. “Communication(s)” shall mean any oral, written, or recorded utterance, notation, 

or statement of any nature whatsoever, by and to whomsoever made, including, but not limited to, 

correspondence, emails, text messages (including text messages sent or received over devices 

issued by You or personal devices), conversations, facsimiles, letters, telegrams, cables, telexes, 

dialogues, discussions, negotiations, interviews, consultations, telephone calls, agreements, and 

other understandings, among two or more persons. The term “Communication(s)” includes written 

summaries of any of the foregoing types of communications. Drafts of Communications—

including unsent drafts which may or may not have been sent to or received by another person and 

hence may not thus have been “among two or more persons”—are encompassed by the term 

“Communication(s).” 

6. “Custodian” shall mean any Person that, as of the date of this Notice, maintained, 

possessed, or otherwise kept or controlled a Document and/or a Communication. 
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7.  “Document(s)” has the broadest meaning permitted by the CPLR and any other 

applicable laws and rules including, without limitation, any written, recorded, graphic, or other 

matter, whether sent or received or made or used internally, however produced or reproduced and 

whatever the medium on which it was produced or reproduced (whether on paper, cards, charts, 

files, printouts, tapes, discs, belts, video tapes, audiotapes, tape recordings, cassettes, or other types 

of voice recording or transcription, computer tapes, databases, emails, pictures, photographs, 

slides, films, microfilms, motion pictures, mobile devices, smart phones, or any other medium), 

and any other tangible item or thing of readable, recorded, or visual material of whatever nature 

including without limitation originals, drafts, electronic documents with included metadata, and 

all non-identical copies of each Document (which, by reason of any variation, such as the presence 

or absence of handwritten notes or underlining, represents a separate Document within the 

meaning of this term). The foregoing specifically includes information stored electronically, 

whether in a computer database or otherwise, regardless of whether such Documents are also 

presently in documentary form. 

8. The “Bankruptcy Case” shall mean the bankruptcy proceeding styled as In re 

National Rifle Association of America and Sea Girt, LLC, ·Case No.  21-30085-HDH11 (Bankr. 

N.D. Tex.). 

9. “Investigation” shall mean any investigation, inquiry, inquest, examination, 

inspection, audit, survey, surveillance, interrogation, enforcement action, or other work performed 

or undertaken by You relating to the affairs, management, governance, accounts, membership, or 

conduct of the NRA, before or after commencement of the Action, including, but not limited to: 

(i) any investigation commenced, or sought to be commenced, during the tenure of former New 

York State Attorney General Eric Schneiderman; (ii) any investigation(s) or adverse action(s) 
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against the NRA referenced by, promised by, or known to Attorney General James during her 

campaign for New York State Attorney General in 2018; (iii) the investigation referenced in the  

OAG’s “Document Preservation for New York State Attorney General Investigation” dated April 

26, 2019,; and/or (iv) any investigation of the NRA continuing after the commencement of the 

Action. 

10. “NRA” shall mean the National Rifle Association of America, as defined by the 

OAG in the OAG’s First Request for Production of Documents to Defendant National Rifle 

Association of America (at page 6, Particular Definitions, paragraph 17).. 

11. “Everytown” shall mean “Everytown for Gun Safety Action Fund, Inc.” or 

“Everytown for Gun Safety” and any person acting, or who has so acted, on their behalf, including, 

but not limited to, any of their former or current agents, representatives, officers, directors, 

employees independent contractors, attorneys, and each and every person acting on their behalf or 

at their direction or on whose behalf they were acting with respect to the matters referred to herein. 

12. “Person” and “persons” includes natural persons, groups of natural persons acting 

in a collegial capacity (e.g., a committee or counsel), firms, corporations, partnerships, 

associations, joint ventures, trusts, and any other incorporated or unincorporated business, 

governmental, public, or legal entity. 

13. “Relating to,” or “concerning” shall mean relating to, concerning, reflecting, 

referring to, having a relationship to, pertaining to, identifying, containing, pertinent to, 

comprising, setting forth, showing, disclosing, describing, explaining, summarizing, evidencing, 

or constituting, directly or indirectly, in whole or in part, or to be otherwise factually, legally, or 

logically connected to, the subject matter of a particular Matter. 
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14. Whenever appropriate, the singular form of a word shall be interpreted in the plural, 

and vice-versa, and the words “and” and “or” shall be construed either disjunctively or 

conjunctively, as necessary, to bring within the scope of the Matter that might otherwise be 

construed to be outside its scope. 

II. 

INSTRUCTIONS 

1. Unless otherwise specified, the Matters for deposition concern the time period 

January 1, 2015 to the current date. 

2. Under Rule 11-f of the Uniform Rules, You shall designate one or more officers, 

directors, representatives or agents, or other individuals most knowledgeable, regarding all 

information known or reasonably available relating to the Matters identified below. 

3. Such designation shall include the identity, description or title of such individual(s), 

and if You designate more than one individual, You shall set out the matters on which each 

individual will testify.  

4. You must make the designations set forth in Rule 11-f(c) no later than ten days 

prior to the deposition. 
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III. 

MATTERS FOR DEPOSITION 

You are obligated, at the noticed deposition, to provide complete and binding testimony on 

Your behalf, per Rule 11-f of the New York Commercial Division Rules (Section 202.70), 

including, but not limited to, on the following Matters: 

1. The identification, preservation, and collection of Documents, Communications, 

and other information concerning the OAG’s response to: (a) NRA’s First Requests for Production 

of Documents, dated February 3, 2021 (“NRA’s First RFP”), (b) NRA’s Second Requests for 

Production of Documents, dated October 14, 2021 (“NRA’s Second RFP”), and (c) Debtors’ First 

Requests for the Production of Documents, dated February 25, 2021 (“NRA Bankruptcy RFP”), 

served on the OAG in the Bankruptcy Case, including but not limited to, Documents and 

Communications withheld from production and the grounds for such withholding. 

2. The steps taken by the OAG to comply with (a) NRA’s First RFP, (b) NRA’s 

Second RFP, and (c) NRA Bankruptcy RFP, including but not limited to, concerning (i) the 

identities of Custodians from whom Documents, Communications, and other information were 

collected, (ii) the devices from which Documents, Communications, and other information were 

collected, and (iii) the OAG’s files that were searched for Documents, Communications, and other 

information. 

3. The contents of the OAG’s (a) Responses and Objections, dated February 18, 2021,  

to the NRA’s First RFP, and (b) Responses and Objections, dated November 10, 2021, to the 

NRA’s Second RFP. 
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4. The circumstances concerning the drafting, contents, timing, and release of any 

public statements concerning the NRA by (a) the OAG, and/or (b) James, whether in an official or 

an individual capacity. 

5. Public statements made and/or attributed to James concerning judicial dissolution 

of the NRA, including in connection with (a) her intention to seek dissolution prior to 

commencement of the Action and (b) the Action commenced seeking dissolution, including but 

not limited to, James’s statement on October 29, 2021, announcing her candidacy for Governor of 

New York, that she has “worked to eliminate the NRA,” and including but not limited to, the 

statements as set forth in the following Table: 

 Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 
 

Approximate Date/Event 
 

A.  “The NRA is an organ of deadly propaganda 
masquerading as a charity for public good.” 
 

July 12, 2018 Press Release1 

B.  “As Attorney General, Tish James will target the 
NRA, take on arms manufacturers and dealers, 
investigate financial backing of gun makers and 
sellers, and build new models to take on interstate 
arms trafficking.” 
 

July 12, 2018 Press Release2 

C.  “Together, we can . . . take on . . . the @nra . . . .” September 1, 20183 
 
 

 
1 Tish James for Attorney General Press Release, Tish James Announces Attorney General Platform to Protect New 
Yorkers from Gun Violence, July 12, 2018, https://www.tishjames2018.com/press-releases/2018/7/12/taking-on-the-
scourge-of-gun-violence-and-keeping-new-yorkers-safe/ (Last Visited, October 14, 2021). 
2 Id. 
3 @TishJames Twitter post. 
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 Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 
 

Approximate Date/Event 
 

D.  “[W]e CAN take down the NRA.  We CANNOT 
waiver on gun control. That’s why I’m running.” 

September 3, 20184 
 
 

E.  “[The NRA] are nothing more than a criminal 
enterprise. We are waiting to take on all of the 
banks that finance them, their investors.” 
 

August 30, 2018, Published 
Interview with Our Time 
Press5 
 

F.  “the NRA . . . is a criminal enterprise.” 
 

September 4, 2018, Video of 
“Evening with the 
Candidates” Forum for the 
Democratic Attorney General 
Primary Candidates hosted by 
New York City Bar 
Association6 

G.  ““NRA . . . needs to be held accountable for the 
destruction and the loss of lives . . . ” 

September 27, 20187 

H.  “James said that she made no distinction between 
the lobbying and charitable arms of the NRA.” 

September 27, 20188 

I.  “When I’m Attorney General I’ll take on the 
@NRA and investigate their status as a non-
profit.” 
 

October 8, 20189 
 
 

J.  “Tums out they [the NRA] don't like it . . . if you 
pledge to investigate their status as a non-profit as 
the next AG of NY.” 
 

October 10, 201810 
 
 

 
4 @TishJames Twitter post. 
5 Tish James Becomes New York’s Attorney General – First Black Woman Elected to Statewide Office, Our Time 
Press (Nov. 8, 2018), https://ourtimepress.com/tish-james-becomes-new-yorks-attorney-general-first-black-woman-
elected-to-statewide-office/ (Last Visited, October 14, 2021). 
6 Available at https://www.youtube.com/watch?v=6n2_LHNEUW0 (statement at the 17:50 mark). 
7 http://liherald.com/stories/nassau-protests-nra-fundraiser,107617 (Oct. 25, 2018) (Last Visited, October 14, 2021). 
8 Id. 
9 @TishJames Twitter post. 
10 @TishJames Twitter post. 
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 Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 
 

Approximate Date/Event 
 

K.  “The NRA holds [itself] out as a charitable 
organization, but in fact, [it] really [is] a terrorist 
organization.” 

October 31, 2018, Published 
Interview with Ebony11 

L.  “Let me be clear: when I take office I will 
investigate the non-profit status of the NRA & 
take every legal step I can to help ensure another 
life isn't lost to senseless gun violence. 
#GunControlNow” 

November 8, 201812 
 
 

 

6. The Investigation, including but not limited to: (a) the circumstances concerning 

authorization of the commencement of the Investigation and the relevant specific date(s) of such 

commencement; and (b) customary internal protocols at the OAG that bear on commencement of 

an investigation and its authorization. 

Pursuant to CPLR 3111, please produce all Documents and Communications concerning 

the authorization of the Investigation, including but not limited to, concerning deposition 

testimony given by Assistant Attorney General William Wang on March 23, 2021 in the 

Bankruptcy Case (“Wang Deposition”), that: (i) the “Attorney General grant[ed] the authority to 

the charities bureau to . . . open the investigation . . . on April 19, 2019.” (See Transcript of Wang 

Deposition at pp. 65:18-66:1), and (ii) the “preinvestigative inquiry stage with regard to the NRA” 

began “between November and December” 2018. (See Transcript of Wang Deposition at pp. 

64:12-17). 

7. Interviews conducted by the OAG or any of Your staff, attorneys or other 

representatives, during and in with the Investigation. 

 
11 Letitia ‘Tish’ James on Becoming New York’s Next Attorney General, EBONY (Oct. 31, 2018) 
https://www.ebony.com/news/letitia-tish-james-on-becoming-new-yorks-next-attorney-general/ (Last Visited, 
October 14, 2021). 
12 @TishJames Twitter post. 
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8. Communications concerning the NRA between the OAG and any of the following 

Persons or entities, including but not limited to, any of the entities’ contractors, investigators, their 

current or former officers, employees, attorneys, other, agents, representatives, predecessors-in-

interest, or designees: 

(a) Everytown, including but not limited to, with Jason Lillien, Nicholas Suplina, 
Rachel Nash, Michael-Sean Spence, and/or Michael Kane; 

(b) Office of the Governor of the State of New York; 
(c) Office of the Attorney General for the District of Columbia; 
(d) New York State Department of Financial Services; 
(e) Tim Mak; 
(f) Moms Demand Action and/or Moms Demand Action for Gun Sense in America; 

or 
(g) Former or current members of the NRA’s Board of Directors, the NRA’s officers, 

employees, or representatives of vendors of the NRA or any witnesses whose 
testimony or out-of-court statements You may offer in evidence at trial or any 
pretrial hearing in this Action, including but not limited to, Wilson “Woody” 
Phillips, Joshua Powell, Wayne LaPierre, John Frazer, Christopher Cox, Oliver 
North, Mildred Hallow, Peter Brownell, Richard Childress, Daniel Boren, Esther 
Schneider, Roscoe “Rocky” Marshall, Phillip Journey, Ackerman McQueen, Inc., 
Aronson, LLC, RSM US LLP, J. Stephen Hart, Michael Volkov, and Cooper & 
Kirk LLP. 

9. Meeting(s) with Everytown, including but not limited to, the OAG’s February 14, 

2019 meeting with Everytown or any other planned, cancelled, or actual meeting between the OAG 

and Everytown.  

Pursuant to CPLR 3111, please produce all Documents and Communications concerning 

any meeting(s) with Everytown, before during or after any such meeting(s), including but not 

limited to, any emails, texts, voicemails, notes, agendas, and/or calendar items. 

10. The alleged grounds for the OAG’s request for judicial dissolution of the NRA 

under N-PCL § 1101, set forth in the Amended Complaint, including but not limited to, the 

allegations concerning “the NRA’s pattern of conducting its business in a persistently fraudulent 

or illegal manner, abusing its powers contrary to the public policy of New York and its tax exempt 

status, and failing to provide for the proper administration of its trust assets and institutional funds” 
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(Amended Complaint at ¶ 14). 

11. The alleged grounds for the OAG’s request for judicial dissolution of the NRA 

under N-PCL § 1102, set forth in the Amended Complaint, including but not limited to, the 

allegations that “directors or members in control of the NRA have looted or wasted the corporation 

assets, have operated the NRA solely for their personal benefit, or have otherwise acted in an 

illegal, oppressive or fraudulent manner” (Amended Complaint at ¶ 14). 

12. The allegations set forth in the Amended Complaint that Wayne LaPierre 

“dominates and controls the NRA Board as a whole through his control of business, patronage and 

special payment opportunities for board members, and his public allegations to the NRA 

membership of a ‘criminal conspiracy’ against board members and officers who question his 

activities.”  (Amended Complaint at ¶ 62). 

13. The allegations set forth in the Amended Complaint concerning “Related Party 

Transactions with Board Members” referring to “Board Member No. 1,” “Board Member No. 2,” 

“Board Member No. 3,” “Board Member No. 4,” and “Board Member No. 5.” (Amended 

Complaint at ¶¶ 382-412). 

14. The allegations set forth in the Amended Complaint concerning that the individual 

defendants took steps to conceal their misconduct from the Board of Directors and the Audit 

Committee.  (Amended Complaint at ¶¶ 160, 178-179, 186, 188-190, 235, 238, 242, 277, 278, 281, 

313.). 

15. The allegations set forth in the Amended Complaint concerning the “Top Concerns 

Memo,” and the “NRA Whistleblowers” who authored the Memo.  (Amended Complaint at ¶¶ 

507-513). 

16. The allegations set forth in the Amended Complaint that: (a) although the NRA’s 
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Board of Directors had a compensation committee and hired compensation consultants, it did not 

adequately benchmark peer compensation or memorialize “evidence” of scrutiny given to 

executive performance; (b) forms filed with the IRS failed to properly account for expense 

reimbursements as compensation, and the NRA’s executive salaries amounted to per se improper 

excess-benefit transactions; (c) the NRA’s Audit Committee “failed to exercise proper duty of 

care” in approving related party transactions and conflicts of interest, and failed to diligently 

supervise or audit the NRA’s outside auditors; (d) the Audit Committee made an ultra vires 

decision to indemnify a board member for legal fees in 2019, a decision that should have been left 

to the full Board; (e) the Audit Committee failed to implement an effective compliance program; 

(f) the Board of Directors, subsequent to the NRA’s bankruptcy filing, approved Wayne LaPierre’s 

decision to have the NRA seek bankruptcy protection; and (g) Board members used first class or 

business travel without authorization.  (Amended Complaint at ¶¶ 413-429, 432-434, 517, 537-

562, 600-604, 616). 

17. The allegations set forth in the Amended Complaint that (a) Defendants Powell and 

LaPierre “harassed and retaliated against” unnamed whistleblowers and Board members “who 

raised issues covered by the policy [and] suffered intimidation, harassment, discrimination, or 

other retaliation, including attempted revocation of NRA membership”; and (b) the “Audit 

Committee failed to make any record or take any action responding to whistleblower concerns.” 

(Amended Complaint at ¶ 723). 

18. The allegations set forth in the Amended Complaint that LaPierre allegedly 

“impeded [“Dissident No. 1”’s] participation in the NRA’s affairs” and “influenc[ed]” the decision 

of a Board committee to decline to re-nominate “Dissident No. 1.”  (Amended Complaint at ¶¶ 

486, 488). 
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19. The allegations set forth in the Amended Complaint that that the NRA failed to 

include required information and made “false statements” in its IRS Forms 990, in 2014 through 

2019, that were reported in the NRA’s CHAR500 reports, concerning: (a) transactions with 

interested persons, (b) compensation and to Officers and Directors, (c) payments to vendors, (d) 

governance, management and disclosure, and (e) fundraising expenses, fundraisers and amounts 

paid thereto.  (Amended Complaint at ¶¶ 567-568). 

20. The allegations set forth in the Amended Complaint concerning “Ongoing 

Violations of NRA Policy and Procedures,” including but not limited to, the allegation that “the 

NRA has, for years, been paying MMP, Allegiance, and Concord in excess of stipulated 

contractual amounts, and outside of the NRA’s policy governing contract procurement, with the 

full knowledge and approval of LaPierre.”  (Amended Complaint at ¶¶ 605-614). 

Dated: New York, New York 
 November 26, 2021 

By:  /s/ Mordecai Geisler     
William A. Brewer III 
wab@brewerattorneys.com 
Svetlana M. Eisenberg 
sme@brewerattorneys.com 
Mordecai Geisler 
mxg@brewerattorneys.com 
David J. Partida 
djp@brewerattorneys.com 

 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

ATTORNEYS FOR DEFENDANT AND 
COUNTERCLAIM PLAINTIFF                            
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA  

 

  4871-0935-1171.3  
2277-18   
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SUPREME COURT OF THE STATE OF NEW 
YORK COUNTY OF NEW YORK 

 
 
PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 
 

Plaintiff, 
 

v. 
 
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, INC., WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL 
 

Defendants. 

Index No. 451625/2020 
 

 
RESPONSES AND 
OBJECTIONS OF 
PLAINTIFF THE PEOPLE OF 
THE STATE OF NEW YORK 
TO DEFENDANT NRA’S 
SECOND SET OF 
INTERROGATORIES 

 
Pursuant to CPLR Article 31 and Rule 11-a of the Rules of the Commercial Division of 

the Supreme Court, Plaintiff, the People of the State of New York, through the Office of the 

Letitia James, Attorney General Attorney General for the State of New York (“Plaintiff”), 

hereby objects and responds to Defendant National Rifle Association of America, Inc.’s 

(“Defendant NRA”) Second Set of Interrogatories (the “Interrogatories”), as follows. 

GENERAL OBJECTIONS 
 

The following general responses and objections (“General Objections”) are 

incorporated into each specific response and objection as if fully set forth therein: 

1. These objections apply to the Interrogatories in their entirety, including to 

Defendant NRA’s Instructions and Definitions, as if such objections were set forth in full in 

the response to each of the delineated Interrogatories and are not necessarily repeated in 

response to each individual Interrogatory. The assertion of the same, similar, or additional 
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objections in the Plaintiff’s specific objections to an individual Interrogatory, or the failure to 

assert any additional objection to an Interrogatory, does not and shall not be deemed to waive 

any of Plaintiff’s general objections as set forth in this section.   

2. Plaintiff objects to the Interrogatories to the extent that the Interrogatories 

relate to Defendant NRA’s Amended Counterclaims, which were dismissed pursuant to the 

Court’s decision and order, filed on June 10, 2022 (NYSCEF No. 706).  

3. Plaintiff objects to the Interrogatories’ Definitions of the Plaintiff as “OAG”, 

“You”, and “Your”, “its agents, employees, constituent bureaus, and other departments”. 

4. Plaintiff objects to the Interrogatories’ Definitions and Instructions as 

overbroad, vague, ambiguous, confusing, improper, unduly burdensome, not material and 

necessary to the prosecution or defense of the action, not reasonably calculated to lead to 

discovery of evidence material or necessary to the prosecution or defense of the action, and to 

the extent they require Plaintiff to form or accept a legal conclusion in order to respond. 

5. Plaintiff objects to the Interrogatories in their entirety and to each and every 

Interrogatory to the extent that they seek information that is not relevant to, nor reasonably 

calculated to lead to, discovery of evidence relevant to, the allegations asserted in the Second 

Amended Verified Complaint, dated May 2, 2022 (NYSCEF No. 646). 

6. Plaintiff objects to the Interrogatories in their entirety and to each and every 

Interrogatory to the extent that they represent an improper attempt by Defendant NRA to 

circumvent well-established limitations on the use of contention interrogatories before 

discovery has been substantially completed. Several of the Interrogatories request support for 

the Attorney General’s allegations asserted in the Complaint, information which, to the extent 
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discoverable, may only be ascertained at the close of discovery by way of interrogatories 

seeking the claims and contentions of the opposing parties pursuant to Commercial Division 

Rule 11-a(d). 

7. Plaintiff objects to the Interrogatories in their entirety and to each and every 

Interrogatory to the extent that they are not sufficiently limited in time and/or scope. 

8. Plaintiff objects to the Interrogatories in their entirety and to each and every 

Interrogatory to the extent that they seek to impose obligations that are broader than or 

inconsistent with those set forth in the Civil Practice Law and Rules. 

9. Plaintiff objects to the Interrogatories and to each and every Interrogatory to 

the extent that they seek information not within Plaintiff’s knowledge or which calls for 

information that (1) is already in Defendant NRA’s possession, custody, or control; (2) is 

equally available to Defendant NRA or attainable by Defendant NRA from another source that 

is more convenient, less burdensome, or less expensive; or (3) is publicly available. 

10. Plaintiff objects to the Interrogatories and to each and every Interrogatory to 

the extent that they seek information which is privileged on various grounds, including as set 

forth in CPLR 3101, attorney client privilege, work product doctrine, concerns information 

prepared in anticipation of litigation or for trial, is confidential, sensitive, or is covered by the 

public interest privilege, deliberative process privilege, common interest privilege, and/or law 

enforcement privilege, relates to the privacy interests of nonparties, or is otherwise protected 

from disclosure by law. The inadvertent production of any document or information that is 

privileged, was prepared in anticipation of litigation, or is otherwise immune from discovery, 

shall not constitute a waiver of any privilege or of any other ground for objecting to discovery 

with respect to that document or information or of Plaintiff’s right to object to the use of that 
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information during any proceeding in this litigation or otherwise. 

11. Plaintiff objects to any interrogatory which calls for opinions or conclusions 

of law. 

12. Plaintiff objects to the Interrogatories as a whole, and any and all individual 

interrogatories to the extent that they exceed 25 in number, including sub-parts, the limit on 

interrogatories permitted by a party under the Rules of the Commercial Division Rule 11-a.  

This is the NRA’s second set of interrogatories in this action. 

13. By responding to the Interrogatories and to each of the Interrogatories, 

Plaintiff does not concede the materiality of the Interrogatories. These responses are made 

expressly subject to, and without waiving or intending to waive, any questions or objections 

as to the competency, relevancy, materiality, privilege, or admissibility as evidence or for any 

other purpose, of any of the documents or information produced in response hereto, or of any 

Interrogatory, in any proceeding including the trial of this action or any subsequent 

proceeding. 

14. The responses set forth below are based on information currently available to 

Plaintiff, who reserves the right to supplement, amend, or correct these responses. 

RESPONSES TO INTERROGATORIES 

INTERROGATORY NO. 9: 
 
As to the First Cause of Action of the Second Amended Verified Complaint, name 

witnesses with knowledge of information material and necessary to the subject matter of the 
First Cause of Action. 
 
RESPONSE TO INTERROGATORY NO. 9: 
 

Plaintiff incorporates the general objections stated above as if fully stated herein. In 

particular, Plaintiff objects to the language “material and necessary” to the extent it calls for legal 
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conclusions or attorney work product.  Plaintiff does not waive relevant privileges, including 

those under CPLR 3101, such as the attorney work product privilege, including mental 

impressions, conclusions, opinions, or legal theories of any attorneys for Plaintiff, nor does the 

Plaintiff waive law enforcement privilege or public interest privilege or the privilege which 

attaches to materials prepared in anticipation of litigation or for trial. Plaintiff objects to this 

demand to the extent that it is a premature contention interrogatory. Notwithstanding these 

objections and without waiver of any objection, Plaintiff will identify the following witnesses 

who are believed to have information relevant to the allegations and claims in the Second 

Amended Complaint.  This list is non-exhaustive as discovery is not over.  Further, Plaintiff 

reserves the right to identify any witnesses identified by any other party or necessary for rebuttal 

or impeachment at the trial of this matter. The list of potential witnesses includes:  

• NRA corporate representative(s) 
• NRA Foundation corporate representative(s) 
• Brewer Attorneys and Counselors 
• Wayne LaPierre 
• Joshua Powell 
• Wilson Phillips 
• John Frazer 
• Charles Cotton 
• David Coy 
• Carolyn Meadows  
• Willes Lee  
• Craig Spray 
• Sonya Rowling 
• Todd Grable  
• Tyler Schropp 
• Michael Erstling  
• Thomas (Rick) Tedrick  
• Vanessa Shahidi 
• Lisa Supernaugh  
• Andra Fischer 
• Mildred Hallow 
• Portia Padilla 
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• Peyton Knight 
• Shawne Soto 
• Lisa George 
• Linda Crouch 
• Arif Rahman  
• Svetlana Olchevski  
• David Warren 
• Milissa Coder 
• Christopher DeWitt 
• Andrew Arulanandam 
• Christopher Cox 
• H. Paul Payne 
• Dezarae Payne 
• Ed Worley  
• David Halbrook  
• NRA Members’ Councils of California and/or custodian of records therefor 
• James Staples  
• Peter Brownell 
• Richard Childress 
• Joel Friedman 
• Steve Hornady 
• Francis Tait 
• Mario Aguirre 
• Oliver North 
• Dan Boren 
• Esther Schneider 
• Julie Golob 
• Owen Buz Mills 
• Rocky Marshall 
• Hon. Phillip Journey 
• Sean Maloney 
• Col. Allen West 
• Marion Hammer 
• David Butz 
• David Keene 
• Kayne Robinson 
• Aronson LLC and/or custodian of records therefor 
• Greg Plotts  
• Katherine Cuddapah  
• RSM US LLP and/or custodian of records therefor 
• Al Weber 
• Zach Fortsch 
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• Steve Marconi 
• Gayle Stanford  
• II & IS and/or custodian of records therefor 
• GS2 Enterprises and/or custodian of records therefor 
• Corporate America Aviation, Inc. and/or custodian of records therefor 
• TBK Strategies LLC and/or custodian of records therefor  
• Ackerman McQueen and/or custodian of records therefor 
• Tony Makris 
• William Winkler 
• Melanie Montgomery 
• Nader Tavangar 
• Colleen Sterner 
• Colleen Gallagher 
• Bank of America and/or custodian or records therefor 
• Branch Banking and Trusts and/or custodian of records therefor 
• Fifth Third Bank and/or custodian of records therefor  
• First Citizens Bank and/or custodian of records therefor;  
• Wells Fargo and/or custodian of records therefor 
• American Express and/or custodian of records therefor 
• Pearl Mayer and/or custodian of records therefor 
• David Jones 
• H. Wayne Sheets   
• H.W.S. Consulting, Inc.  and/or custodian of records therefor 
• McKenna & Associates and/or custodian of records therefor 
• Andrew McKenna 
• Seth Downing 
• Ready to Roll Transportation and/or custodian of records therefor 
• Under Wild Skies and/or custodian of records therefor  
• 501c Solutions LLC and/or custodian of records therefor  
• Membership Marketing Partners and/or custodian of records therefor 
• Associated Television International and/or custodian of records therefor  
• Allegiance Creative Group and/or custodian of records therefor  
• Concord Social and Public Relations and/or custodian of records therefor 
• David McKenzie 
• Murray Drechsler 
• Gurney Sloane 
• Laura McKenzie 
• Brad O’Leary 
• Grassroots Behavioral Systems 
• Infocision and/or custodian of records therefor  
• Mercury Group and/or custodian of records therefor  
• ASPIS Protection Services, Inc. and/or custodian of records therefor  
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• Margaret Coggins;  
• Forensic Risk Alliance and/or custodian of records therefor  
• The Lake Forest Group and/or custodian of records therefor  
• Susan LaPierre;  
• Spector Security Group, LLC and/or custodian of records therefor  
• Sandra Froman 
• Tom King 
• Christina Majors 
• Louis Robichaux 
• William Satterfield 
• Robert Unkovic 
• Landini Brothers, Inc. t/a CXIII Rex and/or custodian or records therefor 
• David Dell’Aquila 

 
 
 
INTERROGATORY NO. 10: 
 
 As to the First Cause of Action of the Second Amended Verified Complaint, specify Your 
computation of damages sought, if any, including the methodology of Your computation of any 
damages, whether You are pursuing any other party on account of the same alleged loss or 
amount, and specify what payments, other transactions, or events are included in Your request(s) 
for damages. 
 
RESPONSE TO INTERROGATORY NO. 10: 
 

Plaintiff incorporates the general objections stated above as if more fully stated herein.  

In particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101.  

Plaintiff objects to this demand on the grounds that it is not applicable to the forms of relief, all 

of which are equitable or declaratory in nature, that Plaintiff seeks from the NRA as set forth in 

the First Cause of Action of the Second Amended Verified Complaint. 

INTERROGATORY NO. 11: 

 For all Documents and any pieces of physical evidence that are material and necessary to 
prove or disprove the First Cause of Action, identify such Documents and physical evidence by 
custodian, location, and general description. 

 
RESPONSE TO INTERROGATORY NO. 11: 
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 Plaintiff incorporates the general objections stated above as if more fully stated herein. In 

particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101 such as 

information protected by the attorney work product doctrine. Plaintiff objects to this demand to 

the extent that it is a premature contention interrogatory. Notwithstanding these objections and 

without waiver of any objection, Plaintiff refers the NRA to the following: Plaintiff’s document 

productions in this matter, Defendant NRA’s document productions in this matter; the Individual 

Defendants’ document productions in this matter; all third-party document productions in this 

matter; all transcribed or videotaped testimony by any party herein (or an employee, officer, 

agent or director of any party), or any witness listed in response to Interrogatory Nos. 9, 12, 15, 

18, and 21, whether in this or other action; documents produced in the course of Defendant 

NRA’s bankruptcy proceeding; and transcribed or videotaped testimony given as part of the 

bankruptcy discovery, 341 hearings, and trial proceedings.  Plaintiff reserves the right to rely 

upon court decisions in this action and other actions including the NRA’s bankruptcy 

proceeding.  In addition, Plaintiff provided a Categorical Privilege Log and Certification 

pursuant to Rule 11-b(b)(1) of the Commercial Division Rules, that identified additional sources 

of relevant information.  The NRA is in possession of all of the foregoing documents and 

information.  Plaintiff further reserves the right to supplement this response, to rely upon any 

document identified by any party herein as relevant to its claims or defenses or as an exhibit in 

this action, and specifically reserves the right to use documents inappropriately denoted as 

privileged by Defendant NRA or any other party or witness.  Plaintiff also reserves the right to 

use other documents for impeachment or rebuttal as necessary.  

INTERROGATORY NO. 12: 
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 As to the Thirteenth Cause of Action of the Second Amended Verified Complaint, name 
witnesses with knowledge of information material and necessary to the subject matter of 
the Thirteenth Cause of Action. 
 
 
 
 
RESPONSE TO INTERROGATORY NO. 12: 

 
Plaintiff incorporates the general objections stated above as if fully stated herein. In 

particular, Plaintiff objects to the language “material and necessary” to the extent it calls for legal 

conclusions or attorney work product.  Plaintiff does not waive relevant privileges, including 

those under CPLR 3101, such as the attorney work product privilege, including mental 

impressions, conclusions, opinions, or legal theories of any attorneys for Plaintiff, nor does the 

Plaintiff waive law enforcement privilege or public interest privilege or the privilege which 

attaches to materials prepared in anticipation of litigation or for trial. Plaintiff objects to this 

demand to the extent that it is a premature contention interrogatory. Notwithstanding these 

objections and without waiver of any objection, Plaintiff will identify the following witnesses 

who are believed to have information relevant to the allegations and claims in the Second 

Amended Complaint.  This list is non-exhaustive as discovery is not over.  Further, Plaintiff 

reserves the right to identify any witnesses identified by any other party or necessary for rebuttal 

or impeachment at the trial of this matter. The list of potential witnesses includes:  

• NRA corporate representative(s) 
• NRA Foundation corporate representative(s) 
• Brewer Attorneys and Counselors 
• Wayne LaPierre 
• Joshua Powell 
• Wilson Phillips 
• John Frazer 
• Charles Cotton 
• David Coy 
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• Carolyn Meadows  
• Willes Lee  
• Craig Spray 
• Sonya Rowling 
• Todd Grable  
• Tyler Schropp 
• Michael Erstling  
• Thomas (Rick) Tedrick  
• Vanessa Shahidi 
• Lisa Supernaugh  
• Andra Fischer 
• Mildred Hallow 
• Portia Padilla 
• Peyton Knight 
• Shawne Soto 
• Lisa George 
• Linda Crouch 
• Arif Rahman  
• Svetlana Olchevski  
• David Warren 
• Milissa Coder 
• Christopher DeWitt 
• Andrew Arulanandam 
• Christopher Cox 
• H. Paul Payne 
• Dezarae Payne 
• Ed Worley  
• David Halbrook  
• NRA Members’ Councils of California and/or custodian of records therefor 
• James Staples  
• Peter Brownell 
• Richard Childress 
• Joel Friedman 
• Steve Hornady 
• Francis Tait 
• Mario Aguirre 
• Oliver North 
• Dan Boren 
• Esther Schneider 
• Julie Golob 
• Owen Buz Mills 
• Rocky Marshall 
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• Hon. Phillip Journey 
• Sean Maloney 
• Col. Allen West 
• Marion Hammer 
• David Butz 
• David Keene 
• Kayne Robinson 
• Aronson LLC and/or custodian of records therefor 
• Greg Plotts  
• Katherine Cuddapah  
• RSM US LLP and/or custodian of records therefor 
• Al Weber 
• Zach Fortsch 
• Steve Marconi 
• Gayle Stanford  
• II & IS and/or custodian of records therefor 
• GS2 Enterprises and/or custodian of records therefor 
• Corporate America Aviation, Inc. and/or custodian of records therefor 
• TBK Strategies LLC and/or custodian of records therefor  
• Ackerman McQueen and/or custodian of records therefor 
• Tony Makris 
• William Winkler 
• Melanie Montgomery 
• Nader Tavangar 
• Colleen Sterner 
• Colleen Gallagher 
• Bank of America and/or custodian or records therefor 
• Branch Banking and Trusts and/or custodian of records therefor 
• Fifth Third Bank and/or custodian of records therefor  
• First Citizens Bank and/or custodian of records therefor;  
• Wells Fargo and/or custodian of records therefor 
• American Express and/or custodian of records therefor 
• Pearl Mayer and/or custodian of records therefor 
• David Jones 
• H. Wayne Sheets   
• H.W.S. Consulting, Inc.  and/or custodian of records therefor 
• McKenna & Associates and/or custodian of records therefor 
• Andrew McKenna 
• Seth Downing 
• Ready to Roll Transportation and/or custodian of records therefor 
• Under Wild Skies and/or custodian of records therefor  
• 501c Solutions LLC and/or custodian of records therefor  
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• Membership Marketing Partners and/or custodian of records therefor 
• Associated Television International and/or custodian of records therefor  
• Allegiance Creative Group and/or custodian of records therefor  
• Concord Social and Public Relations and/or custodian of records therefor 
• David McKenzie 
• Murray Drechsler 
• Gurney Sloane 
• Laura McKenzie 
• Brad O’Leary 
• Grassroots Behavioral Systems 
• Infocision and/or custodian of records therefor  
• Mercury Group and/or custodian of records therefor  
• ASPIS Protection Services, Inc. and/or custodian of records therefor  
• Margaret Coggins;  
• Forensic Risk Alliance and/or custodian of records therefor  
• The Lake Forest Group and/or custodian of records therefor  
• Susan LaPierre;  
• Spector Security Group, LLC and/or custodian of records therefor  
• Sandra Froman 
• Tom King 
• Christina Majors 
• Louis Robichaux 
• William Satterfield 
• Robert Unkovic 
• Landini Brothers, Inc. t/a CXIII Rex and/or custodian or records therefor 
• David Dell’Aquila 

 
INTERROGATORY NO. 13: 

 As to the Thirteenth Cause of Action of the Second Amended Verified Complaint, 
specify Your computation of damages sought, if any, including the methodology of Your 
computation of any damages, whether You are pursuing any other party on account of the same 
alleged loss or amount, and specify what payments, other transactions, or events are included in 
Your request(s) for damages.  
 

RESPONSE TO INTERROGATORY NO. 13: 
 

Plaintiff incorporates the general objections stated above as if more fully stated herein.  

In particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101.  

Plaintiff objects to this demand on the grounds that it is not applicable to the forms of relief, all 
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of which are equitable in nature, that Plaintiff seeks from the NRA as set forth in the Thirteenth 

Cause of Action of the Second Amended Verified Complaint. 

 
 
INTERROGATORY NO. 14: 

 For all Documents and any pieces of physical evidence that are material and necessary to 
prove or disprove the Thirteenth Cause of Action, identify such Documents by custodian, 
location, and general description. 

 
RESPONSE TO INTERROGATORY NO. 14: 

 
Plaintiff incorporates the general objections stated above as if more fully stated herein. In 

particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101 such as 

information protected by the attorney work product doctrine. Plaintiff objects to this demand to 

the extent that it is a premature contention interrogatory. Notwithstanding these objections and 

without waiver of any objection, Plaintiff refers the NRA to the following: Plaintiff’s document 

productions in this matter, Defendant NRA’s document productions in this matter; the Individual 

Defendants’ document productions in this matter; all third-party document productions in this 

matter; all transcribed or videotaped testimony by any party herein (or an employee, officer, 

agent or director of any party), or any witness listed in response to Interrogatory Nos. 9, 12, 15, 

18, and 21 whether in this or other action; documents produced in the course of Defendant 

NRA’s bankruptcy proceeding; and transcribed or videotaped testimony given as part of the 

bankruptcy discovery, 341 hearings, and trial proceedings.  Plaintiff reserves the right to rely 

upon court decisions in this action and other actions including the NRA’s bankruptcy 

proceeding.  In addition, Plaintiff provided a Categorical Privilege Log and Certification 

pursuant to Rule 11-b(b)(1) of the Commercial Division Rules, that identified additional sources 
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of relevant information.  The NRA is in possession of all of the foregoing documents and 

information.  Plaintiff further reserves the right to supplement this response, to rely upon any 

document identified by any party herein as relevant to its claims or defenses or as an exhibit in 

this action, and specifically reserves the right to use documents inappropriately denoted as 

privileged by Defendant NRA or any other party or witness.  Plaintiff also reserves the right to 

use other documents for impeachment or rebuttal as necessary.  

INTERROGATORY NO. 15: 

 As to the Fourteenth Cause of Action of the Second Amended Verified Complaint, name 
witnesses with knowledge of information material and necessary to the subject matter of 
the Fourteenth Cause of Action. 

 
RESPONSE TO INTERROGATORY NO. 15: 
 

Plaintiff incorporates the general objections stated above as if fully stated herein. In 

particular, Plaintiff objects to the language “material and necessary” to the extent it calls for legal 

conclusions or attorney work product.  Plaintiff does not waive relevant privileges, including 

those under CPLR 3101, such as the attorney work product privilege, including mental 

impressions, conclusions, opinions, or legal theories of any attorneys for Plaintiff, nor does the 

Plaintiff waive law enforcement privilege or public interest privilege or the privilege which 

attaches to materials prepared in anticipation of litigation or for trial. Plaintiff objects to this 

demand to the extent that it is a premature contention interrogatory. Notwithstanding these 

objections and without waiver of any objection, Plaintiff will identify the following witnesses 

who are believed to have information relevant to the allegations and claims in the Second 

Amended Complaint.  This list is non-exhaustive as discovery is not over.  Further, Plaintiff 

reserves the right to identify any witnesses identified by any other party or necessary for rebuttal 
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or impeachment at the trial of this matter. The list of potential witnesses includes:  

• NRA corporate representative(s) 
• NRA Foundation corporate representative(s) 
• Brewer Attorneys and Counselors 
• Wayne LaPierre 
• Joshua Powell 
• Wilson Phillips 
• John Frazer 
• Charles Cotton 
• David Coy 
• Carolyn Meadows  
• Willes Lee  
• Craig Spray 
• Sonya Rowling 
• Todd Grable  
• Tyler Schropp 
• Michael Erstling  
• Thomas (Rick) Tedrick  
• Vanessa Shahidi 
• Lisa Supernaugh  
• Andra Fischer 
• Mildred Hallow 
• Portia Padilla 
• Peyton Knight 
• Shawne Soto 
• Lisa George 
• Linda Crouch 
• Arif Rahman  
• Svetlana Olchevski  
• David Warren 
• Milissa Coder 
• Christopher DeWitt 
• Andrew Arulanandam 
• Christopher Cox 
• H. Paul Payne 
• Dezarae Payne 
• Ed Worley  
• David Halbrook  
• NRA Members’ Councils of California and/or custodian of records therefor 
• James Staples  
• Peter Brownell 
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• Richard Childress 
• Joel Friedman 
• Steve Hornady 
• Francis Tait 
• Mario Aguirre 
• Oliver North 
• Dan Boren 
• Esther Schneider 
• Julie Golob 
• Owen Buz Mills 
• Rocky Marshall 
• Hon. Phillip Journey 
• Sean Maloney 
• Col. Allen West 
• Marion Hammer 
• David Butz 
• David Keene 
• Kayne Robinson 
• Aronson LLC and/or custodian of records therefor 
• Greg Plotts  
• Katherine Cuddapah  
• RSM US LLP and/or custodian of records therefor 
• Al Weber 
• Zach Fortsch 
• Steve Marconi 
• Gayle Stanford  
• II & IS and/or custodian of records therefor 
• GS2 Enterprises and/or custodian of records therefor 
• Corporate America Aviation, Inc. and/or custodian of records therefor 
• TBK Strategies LLC and/or custodian of records therefor  
• Ackerman McQueen and/or custodian of records therefor 
• Tony Makris 
• William Winkler 
• Melanie Montgomery 
• Nader Tavangar 
• Colleen Sterner 
• Colleen Gallagher 
• Bank of America and/or custodian or records therefor 
• Branch Banking and Trusts and/or custodian of records therefor 
• Fifth Third Bank and/or custodian of records therefor  
• First Citizens Bank and/or custodian of records therefor;  
• Wells Fargo and/or custodian of records therefor 
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• American Express and/or custodian of records therefor 
• Pearl Mayer and/or custodian of records therefor 
• David Jones 
• H. Wayne Sheets   
• H.W.S. Consulting, Inc.  and/or custodian of records therefor 
• McKenna & Associates and/or custodian of records therefor 
• Andrew McKenna 
• Seth Downing 
• Ready to Roll Transportation and/or custodian of records therefor 
• Under Wild Skies and/or custodian of records therefor  
• 501c Solutions LLC and/or custodian of records therefor  
• Membership Marketing Partners and/or custodian of records therefor 
• Associated Television International and/or custodian of records therefor  
• Allegiance Creative Group and/or custodian of records therefor  
• Concord Social and Public Relations and/or custodian of records therefor 
• David McKenzie 
• Murray Drechsler 
• Gurney Sloane 
• Laura McKenzie 
• Brad O’Leary 
• Grassroots Behavioral Systems 
• Infocision and/or custodian of records therefor  
• Mercury Group and/or custodian of records therefor  
• ASPIS Protection Services, Inc. and/or custodian of records therefor  
• Margaret Coggins;  
• Forensic Risk Alliance and/or custodian of records therefor  
• The Lake Forest Group and/or custodian of records therefor  
• Susan LaPierre;  
• Spector Security Group, LLC and/or custodian of records therefor  
• Sandra Froman 
• Tom King 
• Christina Majors 
• Louis Robichaux 
• William Satterfield 
• Robert Unkovic 
• Landini Brothers, Inc. t/a CXIII Rex and/or custodian or records therefor 
• David Dell’Aquila 

 
INTERROGATORY NO. 16: 
 
 As to the Fourteenth Cause of Action of the Second Amended Verified Complaint, specify 
Your computation of damages sought, if any, including the methodology of Your computation of 
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any damages, whether You are pursuing any other party on account of the same alleged loss or 
amount, and specify what payments, other transactions, or events are included in Your request(s) 
for damages.  
 
 
 
 
RESPONSE TO INTERROGATORY NO. 16: 
 

Plaintiff incorporates the general objections stated above as if more fully stated herein.  

In particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101.  

Plaintiff objects to this demand on the grounds that it is not applicable to the forms of relief, all 

of which are equitable in nature, that Plaintiff seeks from the NRA as set forth in the Fourteenth 

Cause of Action of the Second Amended Verified Complaint. 

 
INTERROGATORY NO. 17: 
 
 For all Documents and any pieces of physical evidence that are material and necessary to 
prove or disprove the Fourteenth Cause of Action, identify such Documents by custodian, 
location, and general description. 
 
RESPONSE TO INTERROGATORY NO. 17: 
 

Plaintiff incorporates the general objections stated above as if more fully stated herein. In 

particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101 such as 

information protected by the attorney work product doctrine. Plaintiff objects to this demand to 

the extent that it is a premature contention interrogatory. Notwithstanding these objections and 

without waiver of any objection, Plaintiff refers the NRA to the following: Plaintiff’s document 

productions in this matter, Defendant NRA’s document productions in this matter; the Individual 

Defendants’ document productions in this matter; all third-party document productions in this 

matter; all transcribed or videotaped testimony by any party herein (or an employee, officer, 
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agent or director of any party), or any witness listed in response to Interrogatory Nos. 9, 12, 15, 

18, and 21 whether in this or other action; documents produced in the course of Defendant 

NRA’s bankruptcy proceeding; and transcribed or videotaped testimony given as part of the 

bankruptcy discovery, 341 hearings, and trial proceedings.  Plaintiff reserves the right to rely 

upon court decisions in this action and other actions including the NRA’s bankruptcy 

proceeding.  In addition, Plaintiff provided a Categorical Privilege Log and Certification 

pursuant to Rule 11-b(b)(1) of the Commercial Division Rules, that identified additional sources 

of relevant information.  The NRA is in possession of all of the foregoing documents and 

information.  Plaintiff further reserves the right to supplement this response, to rely upon any 

document identified by any party herein as relevant to its claims or defenses or as an exhibit in 

this action, and specifically reserves the right to use documents inappropriately denoted as 

privileged by Defendant NRA or any other party or witness.  Plaintiff also reserves the right to 

use other documents for impeachment or rebuttal as necessary.  

INTERROGATORY NO. 18: 
 
 As to the Fifteenth Cause of Action of the Second Amended Verified Complaint, name 
witnesses with knowledge of information material and necessary to the subject matter of the 
Fifteenth Cause of Action. 
 
RESPONSE TO INTERROGATORY NO. 18: 
 

Plaintiff incorporates the general objections stated above as if fully stated herein. In 

particular, Plaintiff objects to the language “material and necessary” to the extent it calls for legal 

conclusions or attorney work product.  Plaintiff does not waive relevant privileges, including 

those under CPLR 3101, such as the attorney work product privilege, including mental 

impressions, conclusions, opinions, or legal theories of any attorneys for Plaintiff, nor does the 

Plaintiff waive law enforcement privilege or public interest privilege or the privilege which 
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attaches to materials prepared in anticipation of litigation or for trial. Plaintiff objects to this 

demand to the extent that it is a premature contention interrogatory. Notwithstanding these 

objections and without waiver of any objection, Plaintiff will identify the following witnesses 

who are believed to have information relevant to the allegations and claims in the Second 

Amended and Verified Complaint.  This list is non-exhaustive as discovery is not over.  Further, 

Plaintiff reserves the right to identify any witnesses identified by any other party or necessary for 

rebuttal or impeachment at the trial of this matter. The list of potential witnesses includes:  

• NRA corporate representative(s) 
• NRA Foundation corporate representative(s) 
• Brewer Attorneys and Counselors 
• Wayne LaPierre 
• Joshua Powell 
• Wilson Phillips 
• John Frazer 
• Charles Cotton 
• David Coy 
• Carolyn Meadows  
• Willes Lee  
• Craig Spray 
• Sonya Rowling 
• Todd Grable  
• Tyler Schropp 
• Michael Erstling  
• Thomas (Rick) Tedrick  
• Vanessa Shahidi 
• Lisa Supernaugh  
• Andra Fischer 
• Mildred Hallow 
• Portia Padilla 
• Peyton Knight 
• Shawne Soto 
• Lisa George 
• Linda Crouch 
• Arif Rahman  
• Svetlana Olchevski  
• David Warren 
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• Milissa Coder 
• Christopher DeWitt 
• Andrew Arulanandam 
• Christopher Cox 
• H. Paul Payne 
• Dezarae Payne 
• Ed Worley  
• David Halbrook  
• NRA Members’ Councils of California and/or custodian of records therefor 
• James Staples  
• Peter Brownell 
• Richard Childress 
• Joel Friedman 
• Steve Hornady 
• Francis Tait 
• Mario Aguirre 
• Oliver North 
• Dan Boren 
• Esther Schneider 
• Julie Golob 
• Owen Buz Mills 
• Rocky Marshall 
• Hon. Phillip Journey 
• Sean Maloney 
• Col. Allen West 
• Marion Hammer 
• David Butz 
• David Keene 
• Kayne Robinson 
• Aronson LLC and/or custodian of records therefor 
• Greg Plotts  
• Katherine Cuddapah  
• RSM US LLP and/or custodian of records therefor 
• Al Weber 
• Zach Fortsch 
• Steve Marconi 
• Gayle Stanford  
• II & IS and/or custodian of records therefor 
• GS2 Enterprises and/or custodian of records therefor 
• Corporate America Aviation, Inc. and/or custodian of records therefor 
• TBK Strategies LLC and/or custodian of records therefor  
• Ackerman McQueen and/or custodian of records therefor 
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• Tony Makris 
• William Winkler 
• Melanie Montgomery 
• Nader Tavangar 
• Colleen Sterner 
• Colleen Gallagher 
• Bank of America and/or custodian or records therefor 
• Branch Banking and Trusts and/or custodian of records therefor 
• Fifth Third Bank and/or custodian of records therefor  
• First Citizens Bank and/or custodian of records therefor;  
• Wells Fargo and/or custodian of records therefor 
• American Express and/or custodian of records therefor 
• Pearl Mayer and/or custodian of records therefor 
• David Jones 
• H. Wayne Sheets   
• H.W.S. Consulting, Inc.  and/or custodian of records therefor 
• McKenna & Associates and/or custodian of records therefor 
• Andrew McKenna 
• Seth Downing 
• Ready to Roll Transportation and/or custodian of records therefor 
• Under Wild Skies and/or custodian of records therefor  
• 501c Solutions LLC and/or custodian of records therefor  
• Membership Marketing Partners and/or custodian of records therefor 
• Associated Television International and/or custodian of records therefor  
• Allegiance Creative Group and/or custodian of records therefor  
• Concord Social and Public Relations and/or custodian of records therefor 
• David McKenzie 
• Murray Drechsler 
• Gurney Sloane 
• Laura McKenzie 
• Brad O’Leary 
• Grassroots Behavioral Systems 
• Infocision and/or custodian of records therefor  
• Mercury Group and/or custodian of records therefor  
• ASPIS Protection Services, Inc. and/or custodian of records therefor  
• Margaret Coggins;  
• Forensic Risk Alliance and/or custodian of records therefor  
• The Lake Forest Group and/or custodian of records therefor  
• Susan LaPierre;  
• Spector Security Group, LLC and/or custodian of records therefor  
• Sandra Froman 
• Tom King 
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• Christina Majors 
• Louis Robichaux 
• William Satterfield 
• Robert Unkovic 
• Landini Brothers, Inc. t/a CXIII Rex and/or custodian or records therefor 
• David Dell’Aquila 

 
 
INTERROGATORY NO. 19: 

 As to the Fifteenth Cause of Action of the Second Amended Verified Complaint, specify 
Your computation of damages sought, if any, including the methodology of Your computation of 
any damages, whether You are pursuing any other party on account of the same alleged loss or 
amount, and specify what payments, other transactions, or events are included in Your request(s) 
for damages.  

RESPONSE TO INTERROGATORY NO. 19: 
 

Plaintiff incorporates the general objections stated above as if more fully stated herein.  

In particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101.  

Plaintiff objects to this demand on the grounds that it is not applicable to the forms of relief, all 

of which are equitable in nature, that Plaintiff seeks from the NRA as set forth in the Fifteenth 

Cause of Action of the Second Amended Verified Complaint. 

INTERROGATORY NO. 20: 
 
 For all  Documents and any pieces of physical evidence that are material and necessary to 
prove or disprove the Fifteenth Cause of Action, identify such Documents by custodian, location, 
and general description. 
 
RESPONSE TO INTERROGATORY NO. 20: 
 

Plaintiff incorporates the general objections stated above as if more fully stated herein. In 

particular, Plaintiff does not waive relevant privileges, including those under CPLR 3101 such as 

information protected by the attorney work product doctrine. Plaintiff objects to this demand to 

the extent that it is a premature contention interrogatory. Notwithstanding these objections and 
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without waiver of any objection, Plaintiff refers the NRA to the following: Plaintiff’s document 

productions in this matter, Defendant NRA’s document productions in this matter; the Individual 

Defendants’ document productions in this matter; all third-party document productions in this 

matter; all transcribed or videotaped testimony by any party herein (or an employee, officer, 

agent or director of any party), or any witness listed in response to Interrogatory Nos. 9, 12, 15, 

18, and 21, whether in this or other action; documents produced in the course of Defendant 

NRA’s bankruptcy proceeding; and transcribed or videotaped testimony given as part of the 

bankruptcy discovery, 341 hearings, and trial proceedings.  Plaintiff reserves the right to rely 

upon court decisions in this action and other actions including the NRA’s bankruptcy 

proceeding.  In addition, Plaintiff provided a Categorical Privilege Log and Certification 

pursuant to Rule 11-b(b)(1) of the Commercial Division Rules, that identified additional sources 

of relevant information.  The NRA is in possession of all of the foregoing documents and 

information.  Plaintiff further reserves the right to supplement this response, to rely upon any 

document identified by any party herein as relevant to its claims or defenses or as an exhibit in 

this action, and specifically reserves the right to use documents inappropriately denoted as 

privileged by Defendant NRA or any other party or witness.  Plaintiff also reserves the right to 

use other documents for impeachment or rebuttal as necessary.  

INTERROGATORY NO. 21: 
 
 As to Paragraph K of the “Prayer for Relief” section of the Second Amended Verified 
Complaint, to the extent it refers to remedies or relief that the OAG seeks against the NRA other 
than those listed in the First, Thirteenth, Fourteenth, or Fifteenth Causes of Action of the Second 
Amended Verified Complaint, name (i) witnesses with knowledge of information material and 
necessary (within the meaning of Rule 11-a of the Rules of the Commercial Division) to the 
subject matter of the remedies or relief, specify the computation of any category of damages 
sought, and for all Documents and any pieces of physical evidence that are material and necessary 
to proving or refuting the predicates for the requested remedies/relief, identify such Documents 
and physical evidence by custodian, location, and general description. 
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RESPONSE TO INTERROGATORY NO. 21: 
 

Plaintiff incorporates the general objections stated above as if fully stated herein. In 

particular, Plaintiff objects to the language “material and necessary” to the extent it calls for legal 

conclusions or attorney work product.  Plaintiff does not waive relevant privileges, including 

those under CPLR 3101, such as the attorney work product privilege, including mental 

impressions, conclusions, opinions, or legal theories of any attorneys for Plaintiff, nor does the 

Plaintiff waive law enforcement privilege or public interest privilege or the privilege which 

attaches to materials prepared in anticipation of litigation or for trial. Plaintiff objects to this 

demand to the extent that it is a premature contention interrogatory. Notwithstanding these 

objections and without waiver of any objection, Plaintiff will identify the following witnesses 

who are believed to have information relevant to the allegations and claims in the Second 

Amended Complaint.  This list is non-exhaustive as discovery is not over.  Further, Plaintiff 

reserves the right to identify any witnesses identified by any other party or necessary for rebuttal 

or impeachment at the trial of this matter. The list of potential witnesses includes:  

• NRA corporate representative(s) 
• NRA Foundation corporate representative(s) 
• Brewer Attorneys and Counselors 
• Wayne LaPierre 
• Joshua Powell 
• Wilson Phillips 
• John Frazer 
• Charles Cotton 
• David Coy 
• Carolyn Meadows  
• Willes Lee  
• Craig Spray 
• Sonya Rowling 
• Todd Grable  
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• Tyler Schropp 
• Michael Erstling  
• Thomas (Rick) Tedrick  
• Vanessa Shahidi 
• Lisa Supernaugh  
• Andra Fischer 
• Mildred Hallow 
• Portia Padilla 
• Peyton Knight 
• Shawne Soto 
• Lisa George 
• Linda Crouch 
• Arif Rahman  
• Svetlana Olchevski  
• David Warren 
• Milissa Coder 
• Christopher DeWitt 
• Andrew Arulanandam 
• Christopher Cox 
• H. Paul Payne 
• Dezarae Payne 
• Ed Worley  
• David Halbrook  
• NRA Members’ Councils of California and/or custodian of records therefor 
• James Staples  
• Peter Brownell 
• Richard Childress 
• Joel Friedman 
• Steve Hornady 
• Francis Tait 
• Mario Aguirre 
• Oliver North 
• Dan Boren 
• Esther Schneider 
• Julie Golob 
• Owen Buz Mills 
• Rocky Marshall 
• Hon. Phillip Journey 
• Sean Maloney 
• Col. Allen West 
• Marion Hammer 
• David Butz 
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• David Keene 
• Kayne Robinson 
• Aronson LLC and/or custodian of records therefor 
• Greg Plotts  
• Katherine Cuddapah  
• RSM US LLP and/or custodian of records therefor 
• Al Weber 
• Zach Fortsch 
• Steve Marconi 
• Gayle Stanford  
• II & IS and/or custodian of records therefor 
• GS2 Enterprises and/or custodian of records therefor 
• Corporate America Aviation, Inc. and/or custodian of records therefor 
• TBK Strategies LLC and/or custodian of records therefor  
• Ackerman McQueen and/or custodian of records therefor 
• Tony Makris 
• William Winkler 
• Melanie Montgomery 
• Nader Tavangar 
• Colleen Sterner 
• Colleen Gallagher 
• Bank of America and/or custodian or records therefor 
• Branch Banking and Trusts and/or custodian of records therefor 
• Fifth Third Bank and/or custodian of records therefor  
• First Citizens Bank and/or custodian of records therefor;  
• Wells Fargo and/or custodian of records therefor 
• American Express and/or custodian of records therefor 
• Pearl Mayer and/or custodian of records therefor 
• David Jones 
• H. Wayne Sheets   
• H.W.S. Consulting, Inc.  and/or custodian of records therefor 
• McKenna & Associates and/or custodian of records therefor 
• Andrew McKenna 
• Seth Downing 
• Ready to Roll Transportation and/or custodian of records therefor 
• Under Wild Skies and/or custodian of records therefor  
• 501c Solutions LLC and/or custodian of records therefor  
• Membership Marketing Partners and/or custodian of records therefor 
• Associated Television International and/or custodian of records therefor  
• Allegiance Creative Group and/or custodian of records therefor  
• Concord Social and Public Relations and/or custodian of records therefor 
• David McKenzie 

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 775 RECEIVED NYSCEF: 07/18/2022



29 
 

• Murray Drechsler 
• Gurney Sloane 
• Laura McKenzie 
• Brad O’Leary 
• Grassroots Behavioral Systems 
• Infocision and/or custodian of records therefor  
• Mercury Group and/or custodian of records therefor  
• ASPIS Protection Services, Inc. and/or custodian of records therefor  
• Margaret Coggins;  
• Forensic Risk Alliance and/or custodian of records therefor  
• The Lake Forest Group and/or custodian of records therefor  
• Susan LaPierre;  
• Spector Security Group, LLC and/or custodian of records therefor  
• Sandra Froman 
• Tom King 
• Christina Majors 
• Louis Robichaux 
• William Satterfield 
• Robert Unkovic 
• Landini Brothers, Inc. t/a CXIII Rex and/or custodian or records therefor 
• David Dell’Aquila 

 
 

Plaintiff further objects to this demand on the grounds that Paragraph K, Prayer for Relief 

of the Second Amended Verified Complaint does not seek any category of damages subject to 

computation. 

Plaintiff further objects to this demand to the extent that it is a premature contention 

interrogatory. Notwithstanding these objections and without waiver of any objection, Plaintiff 

refers the NRA to the following: Plaintiff’s document productions in this matter, Defendant 

NRA’s document productions in this matter; the Individual Defendants’ document productions in 

this matter; all third-party document productions in this matter; all transcribed or videotaped 

testimony by any party herein (or an employee, officer, agent or director of any party), or any 

witness listed in response to this Interrogatory No. 21, or Interrogatory Nos. 9, 12, 15, and 18, 
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

 LETITIA JAMES                               DIVISION OF SOCIAL JUSTICE             
ATTORNEY GENERAL                                 CHARITIES BUREAU 
  

212.416.8965 
Monica.Connell@ag.ny.gov 

 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● WWW.AG.NY.GOV 
 

         January 30, 2022 
VIA NYSCEF 
Honorable Joel M. Cohen 
Justice of the Supreme Court of the State of New York State 
Commercial Division, New York County 
60 Centre Street 
New York, NY 10007  

Re:  People of the State of New York, by Letitia James, Attorney General of the State of New 
 York v. The National Rifle Association of America, Inc. et al., Index No. 451625/2020 

Dear Justice Cohen:  
On behalf of the Plaintiff, the People of the State of New York, the Office of the Attorney 
General of the State of New York (“OAG”) respectfully writes in accordance with the Court’s 
Practices and Procedures Rule VI(B), Rule 14 of the Rules of the Commercial Division, and 
CPLR 3103, to move for a protective order, prohibiting Defendant National Rifle Association of  
America (“NRA”) from deposing the OAG pursuant to its Amended Notice of Rule 11-f Oral 
Examination of the Office of the Attorney General of the State of New York (“11-f Notice”).1 
The NRA’s Amended 11-f Notice and the OAG’s Objections   

The NRA served the 11-f Notice on December 31, 20212 seeking a deposition of  the OAG on 
February 1, 2022.  On January 20, 2022, the OAG served detailed written objections to the 11-f 
Notice in its entirety. The objections identified fundamental defects in the 11-f Notice, including 
that it is unclear as to whom it is directed. The notice purports to seek testimony from a 
representative of the OAG, which the NRA erroneously treats as the plaintiff in this action. The 
NRA also improperly seeks testimony on behalf of the Attorney General, in her individual and 
official capacities. She also is not the plaintiff in this action.  
On the whole, the 11-f Notice seeks discovery from counsel for a party, and improperly seeks 

 
1 This application is directed to the Court because the NRA objected to the OAG’s request to adjourn the 11-f 
deposition without prejudice to allow the issues addressed herein to be presented to the Honorable O. Peter 
Sherwood, whose formal appointment as Special Master for Discovery is imminent.  
2 The NRA also served certain other discovery demands to which the OAG lodged similar objections to those set 
forth herein. The NRA has not yet pursued enforcement of many such objectionable requests but should the Court 
permit the Plaintiff to file its motion, Plaintiff reserves the right to seek a protective order with respect to some or all 
of those demands.     
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information that is protected OAG work product and pursuant to other privileges, including the 
law enforcement and deliberative process privileges. Further, the OAG objected because many of 
the delineated topics (the “Matters”) relate solely to the NRA’s Counterclaims. This Court has 
repeatedly stated that discovery on the counterclaims will proceed on a separate track and 
recently asked for expedited briefing should the counterclaims survive dismissal.3 Argument on 
the motion to dismiss the Counterclaims is on February 25, 2022. In addition, the NRA’s notice 
improperly identifies a “Non-Exclusive List of Matters to Be Addressed at the Deposition.”  

On January 28, 2022, the parties held a meet and confer to discuss whether motion practice 
related to the Amended 11-f Notice would be necessary. The OAG notified the NRA that if  an 
agreement could not be reached, the OAG intended to seek a protective order but proposed 
adjourning the 11-f deposition so that the parties could submit this and related discovery disputes 
to the Special Master. Further, the OAG stated that having timely notified the NRA of its 
objection to proceeding, it would not be in good faith for the NRA to incur expenses related to  
proceeding with the deposition. On January 29, 2022, the NRA refused to adjourn the deposition. 
The OAG promptly commenced this pre-motion process, but consents to the Court’s ref erral of  
this dispute to the Special Master upon his formal engagement. 

A Protective Order Should Issue Preventing a Rule 11-f Deposition of OAG 
CPLR § 3103(a) provides that a court may, in its discretion, issue a protective order “to  prevent 
unreasonable annoyance, expense, embarrassment, disadvantage, or other prejudice to any person 
or the courts.” In determining whether a protective order should issue, a court must weigh the 
need for discovery against the detrimental effects of disclosure “in light of the facts of the particular 
case before it.” Cynthia B. v. New Rochelle Hosp. Med. Ctr., 60 N.Y.2d 452, 461 (1983); Jones 
v. Maples, 257 A.D.2d 53, 56-57 (1st Dep’t 1999). During the pendency of a motion for a 
protective order, disclosure obligations related to the challenged discovery are suspended.  
CPLR § 3103(b). A protective order is required here because the NRA’s Amended 11-f Notice 
improperly seeks wide-ranging discovery that is intrusive, harassing and unnecessary.  

First, as a foundational matter, the Notice has a critical defect.  It is directed to the OAG, counsel 
for the Plaintiff, and incoherently and broadly defines “OAG”, “You” and “Your” as 
encompassing:  

 
“[OAG], Letitia James, the plaintiff and counter-defendant and in the Action, and all 
other persons acting or purporting to act with, for, or on its, her or their behalf, including, 
but not limited to, any of its or her constituent Bureaus, such as. . . any person acting in  

 
3 NYSCEF 544 (Mar. 9 2021 Tr.) p. 25 (“Why don't we just …hold off on discovery on [the 
counter]claims for now. …certainly if these counterclaims survive a motion to dismiss here,  the [NRA] 
will have time to finish its discovery, even if it goes beyond these dates.”); NYSCEF 511 (Dec.  10 Tr. )  
pp. 7-8 (“my understanding was that the parties have held off on discovery on the counterclaim until the 
motion to dismiss was decided, … in this case, you've got enough to do on the main claim that I would be 
okay with a discovery proceeding in two tracks … I mean, I'd like to get this briefed quickly and decided 
quickly so we can get on with it.”). 
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an advisory, agency, or consulting capacity, including, but not limited to: (i) the current 
Attorney General Letitia James (“James”), in her official and/or individual capacity, 
and/or any former Attorney General (collectively, the “Attorney General”) and (ii) where 
applicable, other agencies, offices, bureaus, departments, or divisions of the State of New 
York or their constituent personnel. 

However, the plaintiff in this civil enforcement action is the People of the State of New York, by 
the Attorney General, through the OAG, acting in its protective law enforcement capacity.   
Second, the 11-f Notice, even if limited to the OAG, improperly seeks testimony from Plaintiff’s 
counsel without establishing that the information sought is “material and necessary,” cannot be 
obtained elsewhere, and there is a “good faith basis” for seeking it. Liberty Petroleum Realty, 
LLC v. Gulf Oil, L.P., 164 A.D.3d 401, 406 (1st Dep’t 2018). Plaintiff has produced to the NRA 
its entire discoverable investigative file, comprised of documents and testimony obtained in  its 
investigation, and a privilege log with an accompanying Commercial Division Rule 11-b 
Certification that provides detailed information about sources of information that is not otherwise 
discoverable. See People v. Richmond Capital Group LLC, Index No. 451368/2020 (N.Y. 
Supreme Ct.).4 Upon the OAG’s prima facie showing that a deposition “will not lead to 
legitimate discovery,” the NRA bears the burden to establish entitlement to the deposition it 
seeks. Liberty Petroleum Realty, LLC, 164 A.D.3d at 406-08. It has not done so. 

Third, the NRA’s 11-f Notice seeks improperly to invade the OAG’s work product and other 
privileges applicable herein. The Matters inquire into the OAG’s thought processes, legal 
theories, and information about how the OAG conducted its investigation and will prosecute the 
enforcement action, which are not discoverable. Testimony on those subjects directly implicates 
law enforcement and related privileges and the OAG’s deliberative process in commencing and 
conducting its enforcement actions. See In re EEOC, 207 Fed. Appx. 426, 432 (5th Cir. 2006) 
(attorney-client and attorney work product privileges prevented testimony and document 
disclosure from EEOC in the context of a lawsuit by EEOC for alleged violations of federal law);  
S.E.C. v. Morelli, 143 F.R.D. 42, 47 (S.D.N.Y. 1992) (“the mere request” to depose opposing 
counsel is good cause for a protective order, because it “involves forays into the area most 
protected by the work product doctrine – that involving an attorney’s mental impressions or 
opinions.”). For example, Matters 10-22 seek information that is essentially a roadmap or order 
of proof for the OAG’s focus and theories in this action, including seeking inf ormation that is 
available from other sources such as non-parties or through documents already produced in  the 
action. See Liberty Petroleum Realty, LLC, 164 A.D.3d at 406.   

Fourth, the notice is improper with respect to the proposed Matters identified. In addition to 
failing to define all matters about which the NRA intends to inquire, as required by Rule 11-f(b),  
many of the proposed Matters are only relevant to the NRA’s Counterclaims. If any or all of  the 
Counterclaims are dismissed following argument on February 25, that will significantly limit 
discovery. Consideration of a Rule 11-f deposition should be adjourned until the Court rules.  

 
 

4 A copy of this decision is attached at Exhibit A. 
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We thank the Court for its attention to these matters.  
 

Respectfully,   
 
        /s Monica Connell  

Monica Connell 
Assistant Attorney General 
 

cc: All Counsel of Record 
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2021 WL 5412143 (N.Y.Sup.), 2021 N.Y. Slip Op. 32367(U) (Trial Order) 
Supreme Court of New York. 

New York County 

**1 PEOPLE OF THE STATE OF NEW YORK, By Letitia James, Attorney General of the State of New York, 
Petitioner, 

v. 
RICHMOND CAPITAL GROUP LLC, Ram Capital Funding LLC, Viceroy Capital Funding Inc. Also Doing 

Business as Viceroy Capital Funding and Viceroy Capital LLC, Robert Giardina, Jonathan Braun, TZVI Reich, 
Michelle Gregg, Respondents. 

No. 451368/2020. 
November 19, 2021. 

*1 Part 53 
Motion Date _______________ 

Motion Seq. No. 010 

Decision + Order on Motion 

Present: Hon. Andrew Borrok, Justice. 

The following e-filed documents, listed by NYSCEF document number (Motion 010) 538, 539, 540, 541, 542, 543, 544, 545, 
546, 547, 548, 549, 550, 551, 552, 553, 554, 555, 556, 557, 558, 559, 560, 561, 562, 563, 564, 565, 566, 567, 568, 569, 570, 
571, 572, 573, 574, 575, 576, 577, 578 were read on this motion to/for DISCOVERY. 
  
Richmond Capital Group, LLC, Robert Giardina, and Michelle Gregg’s (Richmond Capital Group, LLC, together with Mr. 
Giardina and Mr. Gregg, hereinafter, collectively, the Richmond Capital Respondents) motion to (i) compel the People of 
the State of New York, by Letitia  James, Attorney General of the State of New York (NYAG) to produce unredacted notes of 
its oral communications with nonparty merchant witnesses, (ii) compel NYAG to produce unredacted copies of 
communications previously produced invoking the law enforcement privilege with such nonparty merchant witnesses, and 
(iii) grant the Richmond Capital Respondents leave to recall any and all nonparty merchant witnesses for deposition upon 
such production, is denied in its entirety. The documents requested are protected from discovery under New York law 
because they are either materials prepared in anticipation of litigation or are protected by law enforcement immunity, and the 
Richmond Capital Respondents have failed to **2 demonstrate substantial need for, or any entitlement to, such documents. 
The motion for recalling witnesses for deposition is denied as moot. 
  
This proceeding arises out of NYAG’s investigation into the Respondents’ business of marketing, issuing, and collecting 
merchant cash advances (MCAs). NYAG alleges that these MCAs are “in fact fraudulent, usurious loans with interest rates 
in the triple and even quadruple digits, far above the maximum rate permissible for a loan under New York law” (Amended 
Petition; NYSCEF Doc. No. 426, ¶ 1). NYAG commenced this proceeding pursuant to New York Executive Law § 
63(12), which gives NYAG the authority to bring a proceeding to enjoin fraudulent or illegal acts or fraud and illegality in 
the carrying on, conducting, or transaction of business. On June 2, 2021, the court denied the Respondents’ motions to 
dismiss and provided the Respondents “an opportunity to do some limited discovery” (Tr. of June 2, 2021 Hearing; NYSCEF 
Doc. No. 472, at 40:22-23). 
  
Pursuant to CPLR 3101(d)(2), “materials otherwise discoverable...and prepared in anticipation of litigation or for trial by 
or for another party...may be obtained only upon a showing that the party seeking discovery has substantial need of the 
materials in the preparation of the case and is unable without undue hardship to obtain the substantial equivalent of the 
materials by other means.” Witness statements “are trial preparation materials and not absolutely privileged” (People v 
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Kozlowski, 11 NY3d 223, 245 [2008]). Production of such materials is not proper, however, where the party seeking 
production has failed “to seek interview with the [witnesses] at an earlier time or stated whether they ever made an 
independent attempt to secure the relevant statements, a requirement for obtaining an attorney’s trial preparation materials” 
(id., 245-246). 
  
*2 **3 Law enforcement privilege is codified in NY Pub Off § 87(2)(e)(i)-(iv), which allows an agency to deny access to 
records or portions thereof that 

“are compiled for law enforcement purposes and which, if disclosed, would: (i) interfere with law 
enforcement investigations or judicial proceedings; (ii) deprive a person of a  right to a fair trial or 
impartial adjudication; (iii) identify a confidential source or disclose confidential information relating 
to a criminal investigation; or (iv) reveal criminal investigative techniques or procedures, except 
routine techniques and procedures.” 

  
  
This privilege “is qualified and must be balanced with the substantial need for the information sought” ( Colgate 
Scaffolding & Equip. Corp. v York Hunter City Servs., Inc., 14 AD3d 345, 346 [1st Dept 2005]). Public interest privilege 
“permits appropriate parties to protect information from ordinary disclosure, as an exception to liberal discovery rubrics” and 
“envelops confidential communications between public officers, and to public officers, in the performance of their duties, 
where the public interest requires that such confidential communications or the sources should not be divulged” ( In re 
World Trade Ctr. Bombing Litig., 93 NY2d 1, 8 [1999] [internal quotation marks and citation omitted]). “The balancing that 
is required goes to the determination of the harm to the overall public interest. Once it is shown that disclosure would be 
more harmful to the interests of the government than the interests of the party seeking the information, the overall public 
interest on balance would then be better served by nondisclosure” (City of New York v Keene Corp., 304 AD2d 119, 122 [1st 
Dept 2003], quoting Cirale v 80 Pine St. Corp., 35 NY2d 113, 118 [1974]). 
  
The Richmond Capital Respondents have failed to identify any right to, let alone substantial need for, the notes of oral 
communications between NYAG and nonparty merchant witnesses. In some instances, they have failed to show that such 
notes even exist. The excerpt of NYAG’s **4 privilege log, dated September 20, 2021 (the Privilege Log; NYSCEF Doc. 
No. 541) explicitly states that the “documents listed below are handwritten attorney notes taken by the Office of the New 
York State Attorney General (NYAG) contemporaneous with telephone interviews with nonparty witnesses concerning the 
NYAG’s investigation of Respondents or concerning the above-noted proceeding.” It does not claim to document every 
phone call between NYAG and nonparty witnesses, nor can it be assumed from the evidence produced that notes were made 
of every such phone call. To the extent that the Richmond Capital Respondents allege that notes have been improperly 
withheld because phone calls were requested for dates that do not appear in the privilege log, no evidence has been offered to 
show that such notes were ever made. 
  
Richmond Capital Respondents objection to NYAG’s withholding of such notes as privileged fails. The notes are plainly 
created in anticipation of litigation. The assertion that such an argument is “disingenuous” is unpersuasive, at best, and is 
contrary to established New York law (see Aff. of Anthony Varbero, counsel for the Richmond Capital Respondents; 
NYSCEF Doc. No. 539, ¶ 16). The argument that, because such notes contain quotations attributed to the Richmond Capital 
Respondents, they cannot be withheld, is unsupported by caselaw. As the Richmond Capital Respondents admit, these 
nonparty witnesses were and are available for and have been subject to deposition (id., ¶ 18). The Richmond Capital 
Respondents have failed to demonstrate that they could not obtain the information they seek at deposition or by otherwise 
asking of the nonparty witnesses. Nor have they demonstrated undue hardship in obtaining the same or substantially similar 
information. In fact, they wholly fail to demonstrate any attempt to procure the information sought from the nonparty 
witnesses. Accordingly, the Richmond Capital Respondents have failed to demonstrate entitlement to materials created by 
NYAG in **5 anticipation of litigation, and the branch of the motion ordering production of such documents is denied. 
  
*3 NYAG asserts that, in addition to the investigation that gave rise to this proceeding, it has “investigated and inquired into 
possible fraud and illegality committed by other entities in the MCA and business funding industries that are not party” to 
this proceeding (Nonparty Investigations) (Aff. of John Figura, Assistant Attorney General in the Office of NYAG; NYSCEF 
Doc. No. 557, ¶ 45). NYAG further asserts that its communications with merchants, including nonparty merchant witnesses 
in this proceeding, concern ongoing Nonparty Investigations (id., ¶ 46). NYAG has redacted certain information in emails 
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with nonparty witnesses as it relates to Nonparty Investigations (id., ¶ 48), and informed Respondents of the reason for such 
redactions by letter dated August 31, 2021 (NYSCEF Doc. No. 577, at 2 [“Petitioners have redacted from these 
communications references to other investigations conducted by the NYAG that do not concern respondents pursuant to the 
law enforcement privilege under New York law”]). 
  
The Richmond Capital Respondents assertion that they have a “compelling need for the information” (NYSCEF Doc. No. 
539, ¶ 32) fails. The sole basis for such assertion appears to be the speculative assertion that “Petitioner removed a 
substantive portion of this communication about the pending civil case for purposes of preventing scrutiny by the 
Respondents” (id., ¶ 27). The Richmond Capital Respondents provide no support for their ipse dixit assertion. Thus, the 
branch of the motion ordering production of such unredacted documents is denied. The branch of the motion for leave to 
recall witnesses for deposition must also be denied as moot. 
  
**6 It is hereby ORDERED that the motion of Richmond Capital Group, LLC, Robert Giardina, and Michelle Gregg to 
compel production of documents and for leave to recall witnesses for deposition is denied. 
  
11/19/2021 
  
DATE 
  
<<signature>> 
  
ANDREW BORROK, JSC 
  
End of Document 
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February 3, 2022 

VIA NYSCEF 

Hon. Joel M. Cohen 
Supreme Court of the State of New York 
60 Centre Street 
New York, NY 10007 
 

Re:   NYAG v. The National Rifle Association of America et al., Index No. 451625/2020  
 
Dear Justice Cohen:  

On behalf of the NRA, we respectfully urge the Court to deny the OAG’s contemplated 
motion for a protective order and to grant the NRA's motion to compel the OAG’s rule 11-f 
deposition. 

 
Under CPLR 3103(a), “[t]he court may . . . make a protective order” to “prevent 

unreasonable . . . prejudice to any person.”  The OAG asks the Court to “prohibit” the NRA from 
deposing its representative.  The motion is late and lacks merit.  In fact, although the OAG argues 
that the deposition is “intrusive,” it fails to allege—let alone show—that by appearing for the 
deposition the OAG will suffer prejudice that is unreasonable within the meaning of the rule.  
Discovery is “intrusive,” but, having filed this action against the NRA, the OAG—like all 
litigants—must comply with her discovery obligations.  As a result, instead of issuing a protective 
order, the Court should compel—pursuant to CPLR 3124—the OAG to appear for the deposition. 
 

NRA's Rule 11-f Deposition Notice.  Under Rule 11-f of the Commercial Division rules, “a 
[deposition] notice . . . may name as a deponent a . . . governmental . . . agency.”  The notice can 
“enumerate the matters upon which the [deponent] is to be examined.”  On December 31, 2021, the 
NRA served the enclosed rule 11-f notice for a deposition, to take place on February 1, 2022, of the 
“Office of the Attorney General of New York State” about the following topics (the “Topics”): 

 
1. OAG’s steps to comply with its document preservation and production obligations (Topics 1 

and 2) and its objections to the NRA's requests for documents (Topic 3); 
2. OAG's and Letitia James’s statements about the NRA, including her accusations in 2018 that 

the NRA is a “criminal enterprise” and in 2021 that the “NRA is fraught with fraud . . .  and 
illegality” (Topics 4 and 5); 

3. OAG’s communications about the NRA with Everytown and other government officials 
known for their opposition to the NRA's political speech (Topics 8 and 9); 

4. Matters related to the OAG's investigation of the NRA, including the timing of its 
commencement (including in relation to the communications addressed in Topics 8 and 9), 
its investigative interviews, and OAG's communications with fact and expert witnesses 
(Topics 6-8); 

5. Alleged grounds for the OAG's requests for judicial dissolution of the NRA (Topics 10-11); 
and 
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6. OAG's various factual allegations in her complaint (Topics 12-22). 

CPLR 3101 requires the OAG's deposition.  The NRA must inquire about the Topics in order to 
prepare for trial.  CPLR 3101 (entitling parties to discover all information that is necessary and 
material to the prosecution or defense or an action). In this action, the OAG seeks to dissolve the 
NRA based on an alleged “pattern of illegal activity.” The OAG does so in part on behalf of the 
NRA's directors. N-PCL 1102. Therefore, in discovery, the NRA must obtain the information on 
which James and OAG base their various public accusations against the NRA. After all, the OAG 
may offer it at trial against the NRA.  The NRA must also discover facts that show that the OAG 
harbors an adverse animus against the NRA and the very people (its directors) on whose behalf the 
OAG seeks dissolution. Pokoik v. Norsel Realties, 2017 WL 1347549, 2017 N.Y. Slip Op. 
50459(U) (Supreme Court, New York County 2017) (because “derivative actions bind absent 
interest holders [and for that reason] take on ‘the attributes of a class action,’” a plaintiff “must . . . 
demonstrate that [she] will fairly and adequately represent the interests of the [corporate 
stakeholders in whose shoes she stands], and that [she] is free of adverse personal interest or 
animus’”; “[i]f a plaintiff cannot demonstrate such representation, the derivative causes of action 
will be dismissed”).  That is because if the OAG harbors an animus against the very individuals on 
whose behalf she seeks to dissolve the NRA, she lacks standing to do so.  For example, if James 
accused the NRA of being a criminal enterprise without any basis for the allegation, the absence of 
such a basis would tend to demonstrate the animus that defeats standing. And, of course, the NRA is 
entitled to learn if adequate discovery was produced and any materials were unjustifiably withheld 
by the NYAG.   
 
The Court should deny any motion by the OAG for a protective order as procedurally 
defective.  The OAG knew of the deposition for four weeks, yet, to date failed to seek a protective 
order. Rather, she served meritless objections to the Topics and refused to appear for the deposition.  
The OAG cited CPLR 3122, but that provision does not suspend the OAG's obligation to appear.  
Instead, CPLR 3122 applies only to requests for documents under CPLR 3120 and physical or 
mental examinations under CPLR 3121. And the OAG's objections merely serve to put the NRA on 
notice and would have been waived if not made. CPLR 3112. They alone do not suspend the 
obligation to appear. In short, the OAG offers no justification for her failure to appear, her belated 
premotion letter, or the fact that no motion for a protective order was filed to date. The Court can  
deny the OAG's motion on this basis alone. 
 
In addition, the OAG's objections lack merit.  The first objection is a red herring.  The notice is 
addressed to the “Office of the Attorney General of New York State.”  That “OAG” and “You” is 
defined broadly does not render the notice “critically defective.”  To the contrary, the definition 
helps notify the OAG of the topics about which its representative(s) will be questioned at the 
deposition.  For example, the Topic 1 concerns document preservation, collection, and production 
undertaken by the OAG.  No unreasonable prejudice arises from the OAG being questioned about 
its compliance with its discovery obligations, which undoubtedly apply broadly to the “Office of the 
Attorney General,” to Letitia James, to her predecessors, to the OAG's Charities Bureau, as well as 
to any consultants, accountants, and advisors acting on their behalf. 
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The OAG's second argument—about an allegedly “improper” attempt to depose “Plaintiff’s 
counsel” without a showing of need and good faith—fails for three reasons.  First, it 
mischaracterizes the procedural setting of this lawsuit and the OAG's role in it. The First 
Department case on which the OAG primarily relies—Liberty Petroleum Realty—illustrates this 
clearly. In that tortious interference case, plaintiff noticed the deposition of defendants’ counsel to 
inquire about his communications with them in connection with their inducement of the contractual 
breach that formed the basis of the claims. The court cautioned that before a deposition of an 
attorney can proceed, the party seeking discovery must show that the information could not be 
obtained elsewhere and the deposition was not a tactic to disqualify the lawyer from representing 
the defendants in the litigation. Here, the rules specifically and unambiguously permit the NRA to 
depose the OAG. Second, the OAG cannot in good faith suggest that it cannot be questioned about 
the degree to which political calculations or anti-second amendment sentiment animated its actions 
against the NRA. For the OAG to argue that any such discussions were privileged is without merit.  
In fact, a United States Bankruptcy Judge rejected similar arguments by the NYAG just last year. 
(Enclosed transcript at page 29.) Third, even if, to proceed with the deposition, the NRA must make 
the showing required in Liberty Petroleum, the Topics on their face make clear that the information 
cannot be obtained elsewhere.   
 
The OAG's third argument also fails.  The deposition should not be prohibited because the NRA 
allegedly “seeks improperly to invade the OAG's work product and other privileges.”  The OAG 
claims that its thought processes, legal theories and information about how it conducted its 
investigation or plans to try the case is not discoverable.  The OAG, however, does not argue that 
this concern implicates topics 1 through 5, 8, or 9.  In any case, the objection lacks merit. In In re 
EEOC, the Fifth Circuit precluded questioning about the substance of discussions about the merits 
of the case and the credibility of a witness between and among EEOC attorneys. The NRA does not 
intend to inquire about the substance of conversations between OAG attorneys about the strength or 
weakness of the OAG's case. That the Topics may have been discussed in privileged conversations 
between them does not mean that the OAG cannot be asked about them at the deposition. In 
addition, in In re EEOC, the court noted that the information the defendant sought from EEOC was 
irrelevant because lack of good faith was not a required element of its claim for attorney fees. The 
inquiry therefore turns on the elements of claims and defenses at issue in the action. Here, the bases 
of the OAG's allegations against the NRA and the OAG’s animus towards the stakeholders on 
whose behalf it seeks to dissolve the NRA go to the heart of the OAG's claims and the NRA's 
defenses.   
 
Finally, the OAG's fourth objection is waived (the objections did not state that the topics relate 
“solely” to counterclaims) and, in any case, for the reasons discussed above, is also unavailing. This 
is because each Topic relates to an OAG claim or an Association defense.  
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Respectfully submitted, 
 
 /s/ Svetlana M. Eisenberg   
William A. Brewer III  
Svetlana M. Eisenberg 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

COUNSEL FOR DEFENDANT                           
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA 

 
cc: All Counsel of Record (via NYSCEF) 
Enclosures 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK – COMMERCIAL DIVISION  

 
 
PEOPLE OF THE STATE OF NEW 
YORK, BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE 
OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL, 

Defendants. 

                and 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, 

 
Defendant-Counterclaim 
Plaintiff, 

v. 

LETITIA JAMES, ATTORNEY 
GENERAL OF THE STATE OF NEW 
YORK, IN HER OFFICIAL AND 
INDIVIDUAL CAPACITIES, 

Plaintiff-Counterclaim 
Defendants. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

 

INDEX NO.  451625/2020 

 

 
AMENDED NOTICE OF RULE 11-F ORAL EXAMINATION OF  

THE OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEW YORK 
 

PLEASE TAKE NOTICE that, pursuant to Section 202.70 of the Uniform Civil Rules 

for the Supreme Court (“Uniform Rules”), including Rule 11-f of the Rules of the Commercial 

Division, and article 31 of Civil Practice Law and Rules (the “CPLR”), Defendant and 
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Counterclaim Plaintiff the National Rifle Association of America (“NRA”) by and through its 

undersigned counsel, will take the deposition upon oral examination of the Office of the Attorney 

General of New York State, before a Notary Public or other person authorized by the laws of the 

State of New York to administer oaths, regarding evidence that is material and necessary in the 

prosecution and defense in this action, including the Matters identified below.   

The deposition will take place at the offices of counsel for the NRA, Brewer, 

Attorneys & Counselors, 750 Lexington Avenue, 14th Floor, New York, New York, 10022, on 

February 1, 2022 at 9:00 a.m. E.T. or on such other date and at such time as may be agreed to 

among counsel for the parties, and shall continue from day to day thereafter, except for weekends 

and holidays, until completed. 

PLEASE TAKE FURTHER NOTICE that, pursuant to Section 202.15 of the Uniform 

Rules, the deposition will be recorded by videotape by Shreck Video Services c/o Lexitas Legal, 

100 Merrick Road, Rockville Centre, New York 11570, and transcribed by a court reporter from 

Lexitas Legal. 

PLEASE TAKE FURTHER NOTICE that the NRA reserves its right to supplement this 

Amended Notice. 
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I. 
 

DEFINITIONS 

1. “Action” shall mean the above-captioned action, Index No. 451625/2020, in the 

Supreme Court of the State of New York, Commercial Division, New York County, 

including: (a) the claims asserted by the Attorney General of New York State against the NRA and 

other defendants and any defenses asserted thereto, and (b) the counterclaims asserted by the NRA 

against the Attorney General of New York State and any defenses asserted thereto. 

2. “All” and “any” shall be construed so as to bring within the scope of the Requests 

all Documents which might otherwise be construed to be outside the scope. 

3. “Amended Complaint” shall mean the Amended and Supplemental Complaint, 

filed in the Action on August 16, 2021. 

4. “OAG,” “You,” and “Your” shall mean the Office of the Attorney General of New 

York State, Letitia James, the plaintiff and counter-defendant and in the Action, and all other 

persons acting or purporting to act with, for, or on its, her or their behalf, including, but not limited 

to, any of its or her constituent Bureaus, such as the Charities Bureau, consultants, accountants, 

advisors, attorneys, or any person acting in an advisory, agency, or consulting capacity, including, 

but not limited to: (i) the current Attorney General Letitia James (“James”), in her official and/or 

individual capacity, and/or any former Attorney General (collectively, the “Attorney General”) 

and (ii) where applicable, other agencies, offices, bureaus, departments, or divisions of the State 

of New York or their constituent personnel. 

5. “Campaign” shall mean the campaign or campaigns of Letitia James to be 

(a) elected New York State Attorney General in the 2018 election year, (b) reelected New York 
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State Attorney General in the 2022 election year, or (c) elected Governor of New York in the 2022 

election year.  

6. “Communication(s)” shall mean any oral, written, or recorded utterance, notation, 

or statement of any nature whatsoever, by and to whomsoever made, including, but not limited to, 

correspondence, emails, text messages (including text messages sent or received over devices 

issued by You or personal devices), conversations, facsimiles, letters, telegrams, cables, telexes, 

dialogues, discussions, negotiations, interviews, consultations, telephone calls, agreements, and 

any other understandings, among two or more persons. The term “Communication(s)” includes 

written summaries of any of the foregoing types of communications. Drafts of Communications—

including unsent drafts which may or may not have been sent to or received by another person and 

hence may not thus have been “among two or more persons”—are encompassed by the term 

“Communication(s).” 

7. “Custodian” shall mean any Person that, as of the date of this Notice, maintained, 

possessed, or otherwise kept or controlled a Document and/or a Communication. 

8.  “Document(s)” has the broadest meaning permitted by the CPLR and any other 

applicable laws and rules including, without limitation, any written, recorded, graphic, or other 

matter, whether sent or received or made or used internally, however produced or reproduced and 

whatever the medium on which it was produced or reproduced (whether on paper, cards, charts, 

files, printouts, tapes, discs, belts, video tapes, audiotapes, tape recordings, cassettes, or other types 

of voice recording or transcription, computer tapes, databases, emails, pictures, photographs, 

slides, films, microfilms, motion pictures, mobile devices, smart phones, or any other medium), 

and any other tangible item or thing of readable, recorded, or visual material of whatever nature 

including without limitation originals, drafts, electronic documents with included metadata, and 
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all non-identical copies of each Document (which, by reason of any variation, such as the presence 

or absence of handwritten notes or underlining, represents a separate Document within the 

meaning of this term). The foregoing specifically includes information stored electronically, 

whether in a computer database or otherwise, regardless of whether such Documents are also 

presently in documentary form. 

9. The “Bankruptcy Case” shall mean the bankruptcy proceeding styled as In re 

National Rifle Association of America and Sea Girt, LLC, ·Case No.  21-30085-HDH11 (Bankr. 

N.D. Tex.). 

10. “Investigation” shall mean any investigation, inquiry, inquest, examination, 

inspection, audit, survey, surveillance, interrogation, enforcement action, or other work performed 

or undertaken by You relating to the affairs, management, governance, accounts, membership, or 

conduct of the NRA, before or after commencement of the Action, including, but not limited to: 

(i) any investigation commenced, or sought to be commenced, during the tenure of former New 

York State Attorney General Eric Schneiderman; (ii) any investigation(s) or adverse action(s) 

against the NRA referenced by, promised by, or known to Attorney General James (then candidate 

James) during her campaign for New York State Attorney General in 2018; (iii) the investigation 

referenced in the  OAG’s “Document Preservation for New York State Attorney General 

Investigation” dated April 26, 2019; and/or (iv) any investigation of the NRA continuing after the 

commencement of the Action. 

11. The “NRA” shall mean the National Rifle Association of America, as defined by 

the OAG in the OAG’s First Request for Production of Documents to Defendant National Rifle 

Association of America (at page 6, Particular Definitions, paragraph 17). 
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12. “Everytown” shall mean “Everytown for Gun Safety Action Fund, Inc.” or 

“Everytown for Gun Safety” and any person acting, or who has so acted, on its or their behalf, 

including, but not limited to, any of its or their former or current agents, representatives, officers, 

directors, employees independent contractors, attorneys, and each and every person acting on its 

or their behalf or at its or their direction or on whose behalf it or they were acting with respect to 

the matters referred to herein. 

13. The terms “Person,” “persons,” “Individual,” “Individuals,” “Entity,” and 

“Entities” include natural persons, groups of natural persons acting in a collegial capacity (e.g., a 

committee or counsel), firms, corporations, partnerships, associations, joint ventures, trusts, and 

any other incorporated or unincorporated business, governmental, public, or legal entity. 

14. “Relating to,” or “concerning” shall mean relating to, concerning, reflecting, 

referring to, having a relationship to, pertaining to, identifying, containing, pertinent to, 

comprising, setting forth, showing, disclosing, describing, explaining, summarizing, evidencing, 

or constituting, directly or indirectly, in whole or in part, or to be otherwise factually, legally, or 

logically connected to, the subject matter of a particular matter. 

15. Whenever appropriate, the singular form of a word shall be interpreted in the plural, 

and vice-versa, and the words “and” and “or” shall be construed either disjunctively or 

conjunctively, as necessary, to bring within the scope of the Matter that might otherwise be 

construed to be outside its scope. 
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II. 

INSTRUCTIONS 

1. Unless otherwise specified (e.g., Matter 21), the Matters for deposition concern the 

time period January 1, 2015 to the current date. 

2. Under Rule 11-f of the Uniform Rules, You shall designate one or more officers, 

directors, representatives or agents, or other individuals most knowledgeable, regarding all 

information known or reasonably available relating to the Matters identified below. 

3. Such designation shall include the identity, description or title of such individual(s), 

and if You designate more than one individual, You shall set out the matters on which each 

individual will testify.  

4. You must make the designations called for by Rule 11-f(c) no later than ten days 

prior to the deposition. 
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III. 
NON-EXCLUSIVE LIST OF MATTERS TO BE ADDRESSED AT THE 

DEPOSITION (IDENTIFIED PURSUANT TO COMMERCIAL DIVISION 
RULE 11-F) 

You are obligated, at the noticed deposition, to provide complete and binding testimony on 

Your behalf, pursuant to Rule 11-f of the New York Commercial Division Rules (Section 202.70), 

including, but not limited to, on the following Matters: 

1. All steps taken by You to identify, preserve, collect, and produce Documents, 

Communications, and other information in response to: (a) the NRA’s First Requests for 

Production of Documents, dated February 3, 2021 (“NRA’s First RFP”), (b) the NRA’s Second 

Requests for Production of Documents, dated October 14, 2021 (“NRA’s Second RFP”), and 

(c) Debtors’ First Requests for the Production of Documents, dated February 25, 2021 (“NRA 

Bankruptcy RFP”), served on the OAG in the Bankruptcy Case, including but not limited to, 

Custodians interviewed and Documents and Communications withheld from production and the 

grounds for such withholding. 

2. All steps taken by You to comply with (a) NRA’s First RFP, (b) NRA’s Second 

RFP, and (c) NRA Bankruptcy RFP, including but not limited to, concerning (i) the identities of 

Custodians from whom Documents, Communications, and other information were collected, 

(ii) the devices from which Documents, Communications, and other information were collected, 

and (iii) the OAG’s files that were searched for Documents, Communications, and other 

information. 

3. The contents of the OAG’s (a) Responses and Objections, dated February 18, 2021,  

to the NRA’s First RFP, and (b) Responses and Objections, dated November 10, 2021, to the 

NRA’s Second RFP. 
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4. Facts and circumstances concerning the drafting, contents, timing, and release of 

any public statements concerning the NRA by (a) the OAG, and/or (b) James, whether in an official 

or an individual capacity. 

5. All statements made by and/or attributed to James or others at the OAG about 

dissolution, injunctive, or other relief she/the OAG intends to seek or seeks against the NRA, 

including but not limited to the statements listed in Table A and other statements that are in sum 

and substance the same as the statements listed in Table A.  This Matter includes but is not limited 

to any factual or legal bases—written or otherwise—for such statements and all communications 

relating or evidencing any such bases.   

Table A 
 

Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 

 

Approximate Date/Event 

 

“The NRA is an organ of deadly propaganda 
masquerading as a charity for public good.” 

 

July 12, 2018 Press Release1 

“As Attorney General, Tish James will target the 
NRA, take on arms manufacturers and dealers, 
investigate financial backing of gun makers and 
sellers, and build new models to take on interstate 
arms trafficking.” 

 

July 12, 2018 Press Release2 

 
1 Tish James for Attorney General Press Release, Tish James Announces Attorney General Platform to Protect New 
Yorkers from Gun Violence, July 12, 2018, https://www.tishjames2018.com/press-releases/2018/7/12/taking-on-the-
scourge-of-gun-violence-and-keeping-new-yorkers-safe/ (Last Visited, October 14, 2021). 
2 Id. 
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Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 

 

Approximate Date/Event 

 

“[The NRA] are nothing more than a criminal 
enterprise. We are waiting to take on all of the 
banks that finance them, their investors.” 

 

August 30, 2018, Published 
Interview with Our Time 
Press3 

 

“Together, we can . . . take on . . . the @nra . . . .” September 1, 20184 

 

 

“[W]e CAN take down the NRA.  We CANNOT 
waiver on gun control. That’s why I’m running.” 

September 3, 20185 

 

 

“[T]he NRA . . . is a criminal enterprise.” 

 

September 4, 2018, Video of 
“Evening with the 
Candidates” Forum for the 
Democratic Attorney General 
Primary Candidates hosted by 
New York City Bar 
Association6 

““NRA . . . needs to be held accountable for the 
destruction and the loss of lives . . . ” 

September 27, 20187 

“James said that she made no distinction between 
the lobbying and charitable arms of the NRA.” 

September 27, 20188 

 
3 Tish James Becomes New York’s Attorney General – First Black Woman Elected to Statewide Office, Our Time 
Press (Nov. 8, 2018), https://ourtimepress.com/tish-james-becomes-new-yorks-attorney-general-first-black-woman-
elected-to-statewide-office/ (Last Visited, October 14, 2021). 
4 @TishJames Twitter post. 
5 @TishJames Twitter post. 
6 Available at https://www.youtube.com/watch?v=6n2_LHNEUW0 (statement at the 17:50 mark). 
7 http://liherald.com/stories/nassau-protests-nra-fundraiser,107617 (Oct. 25, 2018) (Last Visited, October 14, 2021). 
8 Id. 
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Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 

 

Approximate Date/Event 

 

“When I’m Attorney General I’ll take on the 
@NRA and investigate their status as a non-
profit.” 

 

October 8, 20189 

 

 

“Tums out they [the NRA] don't like it . . . if you 
pledge to investigate their status as a non-profit as 
the next AG of NY.” 

 

October 10, 201810 

 

 

“The NRA holds [itself] out as a charitable 
organization, but in fact, [it] really [is] a terrorist 
organization.” 

October 31, 2018, Published 
Interview with Ebony11 

“Let me be clear: when I take office I will 
investigate the non-profit status of the NRA & 
take every legal step I can to help ensure another 
life isn't lost to senseless gun violence. 
#GunControlNow” 

November 8, 201812 

 

 

Attorney General James’s statement in 
announcing her candidacy for Governor of New 
York that she has “worked to eliminate the NRA” 

October 29, 202113 

“The NRA is fraught with fraud, abuse, and 
illegality that has permeated the organization — 
this is why we filed our lawsuit to remove senior 
leadership and dissolve the organization last 
year.” 

December 10, 202114 

 
9 @TishJames Twitter post. 
10 @TishJames Twitter post. 
11 Letitia ‘Tish’ James on Becoming New York’s Next Attorney General, EBONY (Oct. 31, 2018) 
https://www.ebony.com/news/letitia-tish-james-on-becoming-new-yorks-next-attorney-general/ (Last Visited, 
October 14, 2021). 
12 @TishJames Twitter post. 
13 New York Attorney General Letitia James Announces She Will Run for Governor (ijr.com) (last visited December 
31, 2021). 
14 Attorney General James Continues to Fight NRA’s Efforts to Dismiss Corruption Lawsuit | New York State 
Attorney General (ny.gov) (last visited December 30, 2021). 
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6. The Investigation, including but not limited to: (a) facts, circumstances, Documents 

and Communications concerning authorization of the commencement of the Investigation and the 

relevant specific date(s) of such commencement; and (b) customary internal protocols at the OAG 

that bear on commencement of an investigation and its authorization.  Matters to which subsections 

(a) and (b) in the preceding sentence relate include but are not limited to (i) the “Attorney General 

grant[ing of] the authority to the charities bureau to . . . open the investigation [of the NRA] . . . 

on April 19, 2019” (see Transcript of William Wang’s Deposition on March 23, 2021 at pp. 65:18-

66:1), and (ii) the “preinvestigative inquiry stage with regard to the NRA,” which—according to 

Mr. Wang’s testimony—began “between November and December” 2018 (see Transcript of 

William Wang’s Deposition at pp. 64:12-17). 

7. Interviews conducted by the OAG or any of Your staff, attorneys, investigators, or 

other representatives, during and in connection with the Investigation. 

8. All communications—whether direct or indirect—concerning the NRA between 

the OAG and any of the following Persons or Entities, including but not limited to, any of their 

contractors, investigators, current or former officers, employees, attorneys, agents, representatives, 

predecessors-in-interest, affiliates, or designees: 

A. Andrew Cuomo; 

B. Maria Vullo; 

C. Linda Lacewell; 

D. Laura Wood; 

E. Erica Harris; 

F. Michael R. Bloomberg and/or any other Campaign donor or supporter; 
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G. Everytown, including but not limited to, Jason Lilien, Nicholas Suplina, 
Rachel Nash, Michael-Sean Spence, and/or Michael Kane; 

H. Office of the Governor of the State of New York; 

I. Office of the Attorney General for the District of Columbia; 

J. New York State Department of Financial Services; 

K. Tim Mak; 

L. Moms Demand Action and/or Moms Demand Action for Gun Sense in 
America;  

M. Giffords Law Center to Prevent Gun Violence;  

N. The Democratic National Committee; 

O. Democratic Attorneys General Association; or  

P. Former or current members of the NRA’s Board of Directors, NRA Officers, 
employees, vendors, including but not limited to,  

a. Wilson “Woody” Phillips,  

b. Joshua Powell,  

c. Wayne LaPierre,  

d. John Frazer,  

e. Christopher Cox,  

f. Oliver North,  

g. Mike Marcellin,  

h. Mildred Hallow,  

i. Peter Brownell,  

j. Richard Childress,  

k. Daniel Boren,  

l. Esther Schneider,  

m. Roscoe “Rocky” Marshall,  
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n. Phillip Journey,  

o. Lockton Affinity Series of Lockton Affinity, LLC, and Kansas City 
Series of Lockton Companies, LLC,  

p. Associated Entertainment Releasing d/b/a Associated Television 
International,  

q. Membership Marketing Partners,  

r. Concord Social and Public Relations, LLC,  

s. Allegiance Creative Group, LLC,  

t. Ackerman McQueen, Inc.,  

u. Tony Makris,  

v. Aronson, LLC,  

w. RSM US LLP,  

x. J. Stephen Hart,  

y. Michael Volkov, and  

z. Cooper & Kirk LLP. 

Q. Any witnesses whose testimony or out-of-court statements You may offer in 
evidence at trial or any pretrial hearing in this Action. 

 
9. All Your meeting(s) and Communications with Everytown, including but not 

limited to, the OAG’s meeting with Everytown on February 14, 2019, or any other planned, 

cancelled, or actual meeting(s) between the OAG and Everytown.  

10. The alleged grounds for the OAG’s request for judicial dissolution of the NRA 

under N-PCL § 1101, set forth in the Amended Complaint, including but not limited to, the 

allegations concerning “the NRA’s [alleged] pattern of conducting its business in a persistently 

fraudulent or illegal manner, abusing its powers contrary to the public policy of New York and its 

tax exempt status, and failing to provide for the proper administration of its trust assets and 
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institutional funds” (Amended Complaint at ¶ 14; see also Amended Complaint First Cause of 

Action). 

11. The alleged grounds for the OAG’s request for judicial dissolution of the NRA 

under N-PCL § 1102, set forth in the Amended Complaint, including but not limited to, the 

allegations that “directors or members in control of the NRA have [allegedly] looted or wasted the 

corporation assets, have operated the NRA solely for their personal benefit, or have otherwise 

acted in an illegal, oppressive or fraudulent manner” (Amended Complaint at ¶ 14; see also 

Amended Complaint Second Cause of Action). 

12. Bases for Your position that the interest of the public will be served by the NRA's 

dissolution. 

13. Bases for Your position that the NRA's dissolution will benefit the members of the 

NRA and its other stakeholders. 

14. The allegations set forth in the Amended Complaint that Wayne LaPierre 

“dominates and controls the NRA Board as a whole through his control of business, patronage and 

special payment opportunities for board members, and his public allegations to the NRA 

membership of a ‘criminal conspiracy’ against board members and officers who question his 

activities.”  (Amended Complaint at ¶ 62). 

15. The allegations set forth in the Amended Complaint concerning “Related Party 

Transactions with Board Members” referring to “Board Member No. 1,” “Board Member No. 2,” 

“Board Member No. 3,” “Board Member No. 4,” and “Board Member No. 5.” (Amended 

Complaint at ¶¶ 382-412). 

16. The allegations set forth in the Amended Complaint that the individual defendants 

took steps to conceal their misconduct from the Board of Directors and the Audit Committee.  
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(Amended Complaint at ¶¶ 160, 178-179, 186, 188-190, 235, 238, 242, 277, 278, 281, 313.). 

17. The allegations set forth in the Amended Complaint relating to the “Top Concerns 

Memo” and the “NRA Whistleblowers” who authored the Memo.  (Amended Complaint at ¶¶ 

507-513). 

18. The allegations set forth in the Amended Complaint that: (a) although the NRA’s 

Board of Directors had a compensation committee and hired compensation consultants, it did not 

adequately benchmark peer compensation or memorialize “evidence” of scrutiny given to 

executive performance; (b) forms filed by the NRA with the IRS failed to properly account for 

expense reimbursements as compensation, and the NRA’s executive salaries amounted to per se 

improper excess-benefit transactions; (c) the NRA’s Audit Committee “failed to exercise proper 

duty of care” in approving related party transactions and conflicts of interest, and failed to 

diligently supervise or audit the NRA’s outside auditors; (d) the Audit Committee made an ultra 

vires decision to indemnify a board member for legal fees in 2019, a decision that should have 

been left to the full Board; (e) the Audit Committee failed to implement an effective compliance 

program; (f) the Board of Directors, subsequent to the NRA’s bankruptcy filing, approved Wayne 

LaPierre’s decision to have the NRA seek bankruptcy protection; and (g) Board members used 

first class or business travel without authorization.  (Amended Complaint at ¶¶ 413-429, 432-434, 

517, 537-562, 600-604, 616.) 

19. The allegations set forth in the Amended Complaint that (a) Defendants Powell and 

LaPierre “harassed and retaliated against” unnamed whistleblowers and Board members “who 

raised issues covered by the policy [and] suffered intimidation, harassment, discrimination, or 

other retaliation, including attempted revocation of NRA membership”; and (b) the “Audit 

Committee failed to make any record or take any action responding to whistleblower concerns.” 
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(Amended Complaint at ¶ 723.) 

20. Your allegations set forth in the Amended Complaint that LaPierre allegedly 

“impeded [“Dissident No. 1”’s] participation in the NRA’s affairs” and “influenc[ed]” the decision 

of a Board committee to decline to re-nominate “Dissident No. 1.”  (Amended Complaint at ¶¶ 

486, 488.) 

21. Your allegations set forth in the Amended Complaint that that the NRA failed to 

include required information and made “false statements” in its IRS Forms 990, in 2014 through 

2019, that were reported in the NRA’s CHAR500 reports, concerning: (a) transactions with 

interested persons, (b) compensation and to Officers and Directors, (c) payments to vendors, 

(d) governance, management and disclosure, and (e) fundraising expenses, fundraisers and 

amounts paid thereto.  (Amended Complaint at ¶¶ 567-568.) 

22. Your allegations set forth in the Amended Complaint concerning alleged “Ongoing 

Violations of NRA Policy and Procedures,” including but not limited to, the allegation that “the 

NRA has, for years, been paying MMP, Allegiance, and Concord in excess of stipulated 

contractual amounts, and outside of the NRA’s policy governing contract procurement, with the 

full knowledge and approval of LaPierre.”  (Amended Complaint at ¶¶ 605-614.) 

23. Facts and circumstances leading to the OAG’s decisions not to seek dissolution in 

the enforcement actions referenced in Table B below. 

Table B 
 

A. Press Release, New York Attorney General Sues Former 
NARAL President for Siphoning Over $250,000 from Charity 
for Personal Use (Jun 29, 2012), https://ag.ny.gov/press- 
release/2012/office-attorney- general-sues-former-naral-
president-siphoning-over-250000- charity 
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B. Press Release, A.G. Schneiderman Obtains $950k Settlement 
from Former National Arts Club Leaders for Years of Self-
Dealing (Jul. 10, 2013), https://ag ny.gov/press- 
release/2013/ag-schneiderman-obtains- 950k-settlement-
former-national-arts-club-leaders-years 

C. Press Release, A.G. Schneiderman Sues to Remove Board of 
Thoroughbred Retirement Foundation That Put Horses in 
Danger and Finances in Ruin (May 3, 2012), 
https://ag.ny.gov/press-release/2012/ag- schneiderman-sues-
remove-board-thoroughbred- retirement-foundation-put-horses 

D. Press Release, A.G. Schneiderman Announces Settlement of 
Lawsuit Against Yisroel Schulman, Former Director of 
NYLAG, For Breaching His Fiduciary Duty to NYLAG and 
Other Charities (Nov. 29, 2017), https://ag.ny.gov/press-
release/2017/ag-schneiderman-announces-settlement-lawsuit-
against-yisroel-schulman- former 

E. Press Release, A.G. Schneiderman Announces $1.025 Million 
Settlement with Trustees of Nonprofit that Squandered Assets 
Intended for Underprivileged Children (Apr. 29, 2015), 
https://ag.ny.gov/press- release/2015/ag-schneiderman-
announces-1025-million-settlement-trustees-nonprofit-
squandered. 

F. Press Release, A.G. Schneiderman & Comptroller DiNapoli 
Announce Agreement with Met Council to Restore Charity’s 
Operations (Dec. 19, 2013), https://ag ny.gov/press- 
release/2013/ag-schneiderman- comptroller-dinapoli-
announce-agreement-met-council-restore. 

G. Press Release, A.G. Schneiderman Sues Former Leader Of 
Historic National Arts Club For Years Of Self-Dealing (Sep. 
21, 2014), https://ag.ny.gov/press-release/2012/ag-
schneiderman-sues-former-leader-historic- national-arts-club-
years-self-dealing 
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Dated: New York, New York 
 December 31, 2021 

By:  /s/ Svetlana M. Eisenberg  
William A. Brewer III 
wab@brewerattorneys.com 
Svetlana M. Eisenberg 
sme@brewerattorneys.com 
Mordecai Geisler 
mxg@brewerattorneys.com 

 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

ATTORNEYS FOR DEFENDANT AND 
COUNTERCLAIM PLAINTIFF                            
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA  
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, INC., WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL 

Defendants. 

Index No. 451625/2020 

PLAINTIFF’S RESPONSES AND 
OBJECTIONS TO DEFENDANT 
NRA’S AMENDED NOTICE OF 
RULE 11-F ORAL 
EXAMINATION OF 
THE OFFICE OF THE 
ATTORNEY GENERAL OF THE 
STATE OF NEW YORK 

Pursuant to Rules 3106 and 3122 of the Civil Practice Law and Rules, and Rule 11-f of the 

Rules of the Commercial Division of the Supreme Court, Plaintiff, the People of the State of New 

York, by their attorney, LETITIA JAMES, Attorney General of the State of New York, hereby 

object and respond to Defendant National Rifle Association of America, Inc.’s (“Defendant 

NRA”) Amended Notice of Rule 11-F Oral Examination of the Office of the Attorney General of 

the State of New York (the “Amended Notice”), as follows. 

GENERAL OBJECTIONS 

The following general responses and objections (“General Objections”) are incorporated 

into each specific response and objection as if fully set forth therein: 

1. These objections apply to the Amended Notice in its entirety, including to

Defendant NRA’s Instructions, Definitions, and Non-Exclusive List of Matters to Be Addressed 

at the Deposition (Identified Pursuant to Commercial Division Rule 11-f) (“Matter” or 

“Matters”) as if such objections were set forth in full in the response to each of the above 
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2  
 
 

delineated Matters and are not necessarily repeated in response to each individual Matter.  The 

assertion of the same, similar, or additional objections in Plaintiff’s specific objections to an 

individual Matter, or the failure to assert any additional objection to a Matter, does not and shall 

not be deemed to waive any of Plaintiff’s objections as set forth in this section. 

2. Plaintiff objects to the Amended Notice to the extent that the Matters for 

Deposition therein relate to Defendant NRA’s Counterclaims. Discovery on said Counterclaims 

is stayed pursuant to order of the Court and stipulation of the parties. The Court reaffirmed the 

stay of discovery on the Defendant NRA’s Counterclaims during a status conference that took 

place to address on December 10, 2021. The Defendant NRA is not entitled to take a deposition 

of the Office of the Attorney General while this stay of discovery is pending.  

3. Plaintiff objects to the Amended Notice, Instructions, Definitions, and to the 

Matters in their entirety and to each and every Matter, including but not limited to purporting to 

be directed to “OAG”, “You”, or “Your” where “OAG”, “You” or “Your” are defined as:   

“[T]he Office of the Attorney General of New York State, Letitia James, the plaintiff and 
counter-defendant and in the Action, and all other persons acting or purporting to act 
with, for, or on its, her or their behalf, including, but not limited to, any of its or her 
constituent Bureaus, such as the Charities Bureau, consultants, accountants, advisors, 
attorneys, or any person acting in an advisory, agency, or consulting capacity, including, 
but not limited to: (i) the current Attorney General Letitia James (“James”), in her official 
and/or individual capacity, and/or any former Attorney General (collectively, the 
“Attorney General”) and (ii) where applicable, other agencies, offices, bureaus, 
departments, or divisions of the State of New York or their constituent personnel.” 
   

The plaintiff in this action is the People of the State of New York, who are represented by the 

Attorney General Letitia James, through the Office of the Attorney General, acting in her 

representative and protective capacity.  The Amended Notice is improper and overbroad in that it 

seeks testimony from government agencies and their respective current and former personnel 

concerning information on which they are not competent or proper witnesses. Further, Defendant 
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NRA has made no showing as to why a deposition of Plaintiff even as defined in the Amended 

Notice is material or necessary to the prosecution or defense of this action.  

4. Plaintiff objects to the Amended Notice and these Matters in their entirety and to 

each and every Matter to the extent that they purport to be directed to actions of Attorney 

General Letitia James in either her individual or official capacity. She is not a proper party, in 

either capacity, to whom discovery is to be directed at this time. In addition, she is not, in her 

individual capacity, a corporate entity to which CPLR 3106 and the Rules of the Commercial 

Division Rule 11-f apply.  The Attorney General, in her individual and official capacity, reserves 

all rights and objections to this Amended Notice should it be lodged at a future time. To the 

extent it is deemed appropriately directed to her at this time, she joins in the objections asserted 

by the Plaintiff herein without waiver of other and further potential objections.  

5. Plaintiff objects to the Amended Notice, Instructions, Definitions, and to the 

Matters in their entirety and to each and every Matter, including but not limited to the purported 

definition of “Investigation”. 

6. Plaintiff objects to the Amended Notice and to each of the Matters to the extent 

that they seek information that is not relevant to, nor reasonably calculated to lead to, discovery 

of evidence relevant to, the allegations asserted in the Amended and Supplemental Verified 

Complaint, dated August 16, 2021 (the “Complaint”). 

7. Plaintiff objects to the Notice to the extent that the Matters for Deposition therein 

represent an improper attempt by Defendant NRA to circumvent well-established limitations on 

the use of contention interrogatories before discovery has been substantially completed. Many of 

the Matters for Deposition request support for the Attorney General’s allegations asserted in her 

Amended Complaint, information which, to the extent discoverable, should be ascertained at the 
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close of discovery by way of interrogatories seeking the claims and contentions of the opposing 

parties pursuant to Commercial Division Rule 11-a(d). 

8. Plaintiff objects to the Amended Notice and to each of these Matters to the extent 

that they are not sufficiently limited in time and/or scope. 

9. Plaintiff objects to the Amended Notice to the extent that the Definitions and 

Instructions are overbroad, vague, ambiguous, confusing, and improper. 

10. Plaintiff objects to the Amended Notice and to each of the Matters to the extent 

that they seek to impose obligations that are broader than or inconsistent with those set forth in 

the Civil Practice Law and Rules. 

11. Plaintiff objects to the Amended Notice and to the Matters for failing to comply 

with Rule 11-f of the Rules of the Commercial Division to the extent that the Amended Notice 

purports to be a non-exclusive list of the matters to be covered in the deposition.   

12. Plaintiff objects to the Amended Notice and to the Matters to the extent that they 

seek information not within Plaintiff’s knowledge.   

13. Plaintiff objects to the Amended Notice and to each of these Matters to the extent 

that they seek information which is privileged on various grounds, including attorney client 

privilege, work product privilege, concerns information prepared in anticipation of litigation or 

for trial, is confidential, sensitive, or is covered by the public interest privilege, deliberative 

process privilege, common interest privilege, and/or law enforcement privilege, relates to the 

privacy interests of nonparties, or is otherwise protected from disclosure by law. The inadvertent 

production of any document or information that is privileged, was prepared in anticipation of 

litigation, or is otherwise immune from discovery shall not constitute a waiver of any privilege or 

of any other ground for objecting to discovery with respect to that document or information or of 
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Plaintiff’s right to object to the use of that information during any proceeding in this litigation or 

otherwise. 

14. By responding to the Amended Notice and to each of these Matters, Plaintiff does 

not concede the materiality of the subject matters to which they refer.  These responses are made 

expressly subject to, and without waiving or intending to waive, any questions or objections as to 

the competency, relevancy, materiality, privilege, or admissibility as evidence or for any other 

purpose, of any of the documents or information produced in response hereto, or of the subject 

matter thereof, in any proceeding including the trial of this action or any subsequent proceeding. 

15. Plaintiff objects to the Amended Notice and to each of the Matters to the extent it 

is overly broad, unduly burdensome, vague, ambiguous, or improper.   

16. The responses set forth below are based on information currently available to 

Plaintiff, who reserves the right to supplement, amend, or correct these responses. 

MATTERS 

Matter 1: 
 
All steps taken by You to identify, preserve, collect, and produce Documents, Communications, 
and other information in response to: (a) the NRA’s First Requests for Production of Documents, 
dated February 3, 2021 (“NRA’s First RFP”), (b) the NRA’s Second Requests for Production of 
Documents, dated October 14, 2021 (“NRA’s Second RFP”), and (c) Debtors’ First Requests 
for the Production of Documents, dated February 25, 2021 (“NRA Bankruptcy RFP”), served on 
the OAG in the Bankruptcy Case, including but not limited to, Custodians interviewed and 
Documents and Communications withheld from production and the grounds for such 
withholding. 

Response to Matter 1: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice. Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 
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privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Further, Plaintiff objects to the Matter on the same grounds that the 

Plaintiff has previously objected in its responses and objections to the NRA’s First RFP, the 

NRA’s Second RFP (including as amended by Plaintiff on December 3, 2021) and the NRA 

Bankruptcy RFP, which are incorporated by reference herein.   

Matter 2: 

All steps taken by You to comply with (a) NRA’s First RFP, (b) NRA’s Second RFP, and (c) 
NRA Bankruptcy RFP, including but not limited to, concerning (i) the identities of Custodians 
from whom Documents, Communications, and other information were collected, (ii) the devices 
from which Documents, Communications, and other information were collected, and (iii) the 
OAG’s files that were searched for Documents, Communications, and other information. 

Response to Matter 2: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice. Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Further, Plaintiff objects to the Matter on the same grounds that the 

Plaintiff has previously objected in its responses and objections to the NRA’s First RFP, the 
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NRA’s Second RFP (including as amended by Plaintiff on December 3, 2021) and the NRA 

Bankruptcy RFP, which are incorporated by reference herein.   

Matter 3: 

The contents of the OAG’s (a) Responses and Objections, dated February 18, 2021, to the NRA’s 
First RFP, and (b) Responses and Objections, dated November 10, 2021, to the NRA’s Second 
RFP. 

Response to Matter 3: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice. Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Further, Plaintiff objects to the Matter on the same grounds that the 

Plaintiff has previously objected in its responses and objections to the NRA’s First RFP, the 

NRA’s Second RFP (including as amended by Plaintiff on December 3, 2021) and the NRA 

Bankruptcy RFP, which are incorporated by reference herein.   

Matter 4: 

Facts and circumstances concerning the drafting, contents, timing, and release of any public 
statements concerning the NRA by (a) the OAG, and/or (b) James, whether in an official or an 
individual capacity. 
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Response to Matter 4: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Moreover, Plaintiff objects to the Matter to the extent that the Matter is 

deemed to relate to Defendant NRA’s counterclaims, about which the Court has ruled discovery 

is stayed and regarding which the NRA has stipulated discovery is stayed. 

Matter 5: 

All statements made by and/or attributed to James or others at the OAG about dissolution, 
injunctive, or other relief she/the OAG intends to seek or seeks against the NRA, including but 
not limited to the statements listed in Table A and other statements that are in sum and substance 
the same as the statements listed in Table A. This Matter includes but is not limited to any factual 
or legal bases—written or otherwise—for such statements and all communications relating or 
evidencing any such bases. 

8 
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Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 

Approximate Date/Event 

“The NRA is an organ of deadly propaganda 
masquerading as a charity for public good.” 

July 12, 2018 Press Release1 

“As Attorney General, Tish James will target the 
NRA, take on arms manufacturers and dealers, 
investigate financial backing of gun makers and 
sellers, and build new models to take on interstate 
arms trafficking.” 

July 12, 2018 Press Release2 

1 Tish James for Attorney General Press Release, Tish James Announces Attorney General Platform to Protect New 
Yorkers from Gun Violence, July 12, 2018, https://www.tishjames2018.com/press-releases/2018/7/12/taking-on-the-
scourge-of-gun-violence-and-keeping-new-yorkers-safe/ (Last Visited, October 14, 2021). 
2 Id. 

TABLE A
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Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 

Approximate Date/Event 

“[The NRA] are nothing more than a criminal 
enterprise. We are waiting to take on all of the 
banks that finance them, their investors.” 

August 30, 2018, Published 
Interview with Our Time 
Press3 

“Together, we can . . . take on . . . the @nra . . . .” September 1, 20184 

“[W]e CAN take down the NRA.  We CANNOT 
waiver on gun control. That’s why I’m running.” 

September 3, 20185 

“[T]he NRA . . . is a criminal enterprise.” September 4, 2018, Video of 
“Evening with the 
Candidates” Forum for the 
Democratic Attorney General 
Primary Candidates hosted by 
New York City Bar 
Association6 

““NRA . . . needs to be held accountable for the 
destruction and the loss of lives . . . ” 

September 27, 20187 

“James said that she made no distinction between 
the lobbying and charitable arms of the NRA.” 

September 27, 20188 

3 Tish James Becomes New York’s Attorney General – First Black Woman Elected to Statewide Office, Our Time 
Press (Nov. 8, 2018), https://ourtimepress.com/tish-james-becomes-new-yorks-attorney-general-first-black-woman-
elected-to-statewide-office/ (Last Visited, October 14, 2021). 
4 @TishJames Twitter post. 
5 @TishJames Twitter post. 
6 Available at https://www.youtube.com/watch?v=6n2_LHNEUW0 (statement at the 17:50 mark). 
7 http://liherald.com/stories/nassau-protests-nra-fundraiser,107617 (Oct. 25, 2018) (Last Visited, October 14, 2021). 
8 Id. 
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11 

Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 

Approximate Date/Event 

“When I’m Attorney General I’ll take on the 
@NRA and investigate their status as a non-
profit.” 

October 8, 20189 

“Tums out they [the NRA] don't like it . . . if you 
pledge to investigate their status as a non-profit as 
the next AG of NY.” 

October 10, 201810 

“The NRA holds [itself] out as a charitable 
organization, but in fact, [it] really [is] a terrorist 
organization.” 

October 31, 2018, Published 
Interview with Ebony11 

“Let me be clear: when I take office I will 
investigate the non-profit status of the NRA & 
take every legal step I can to help ensure another 
life isn't lost to senseless gun violence. 
#GunControlNow” 

November 8, 201812 

Attorney General James’s statement in 
announcing her candidacy for Governor of New 
York that she has “worked to eliminate the NRA” 

October 29, 202113 

“The NRA is fraught with fraud, abuse, and 
illegality that has permeated the organization — 
this is why we filed our lawsuit to remove senior 
leadership and dissolve the organization last 
year.”

December 10, 202114 

9 @TishJames Twitter post. 
10 @TishJames Twitter post. 
11 Letitia ‘Tish’ James on Becoming New York’s Next Attorney General, EBONY (Oct. 31, 2018) 
https://www.ebony.com/news/letitia-tish-james-on-becoming-new-yorks-next-attorney-general/ (Last Visited, 
October 14, 2021). 
12 @TishJames Twitter post. 
13 New York Attorney General Letitia James Announces She Will Run for Governor (ijr.com) (last visited December 
31, 2021). 
14 Attorney General James Continues to Fight NRA’s Efforts to Dismiss Corruption Lawsuit | New York State 
Attorney General (ny.gov) (last visited December 30, 2021). 
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Response to Matter 5: 

 Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Moreover, Plaintiff objects to the Matter to the extent that the Matter is 

deemed to relate to Defendant NRA’s counterclaims, about which the Court has ruled discovery 

is stayed and regarding which the NRA has stipulated discovery is stayed. 

Matter 6: 

The Investigation, including but not limited to: (a) facts, circumstances, Documents and 
Communications concerning authorization of the commencement of the Investigation and the 
relevant specific date(s) of such commencement; and (b) customary internal protocols at the OAG 
that bear on commencement of an investigation and its authorization. Matters to which subsections 
(a) and (b) in the preceding sentence relate include but are not limited to (i) the “Attorney General 
grant[ing of] the authority to the charities bureau to . . . open the investigation [of the NRA] . . . 
on April 19, 2019” (see Transcript of William Wang’s Deposition on March 23, 2021 at pp. 65:18-
66:1), and (ii) the “preinvestigative inquiry stage with regard to the NRA,” which—according to 
Mr. Wang’s testimony—began “between November and December” 2018 (see Transcript of 
William Wang’s Deposition at pp. 64:12-17).

Response to Matter 6: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 
12 
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privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Moreover, Plaintiff objects to the Matter to the extent that the Matter is 

deemed to relate to Defendant NRA’s counterclaims, about which the Court has ruled discovery 

is stayed and regarding which the NRA has stipulated discovery is stayed.  

Matter 7: 

Interviews conducted by the OAG or any of Your staff, attorneys, investigators, or other 
representatives, during and in connection with the Investigation. 

Response to Matter 7: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.   Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Notwithstanding the foregoing, and without waiving the objections 

stated herein, Plaintiff states that it has already produced to the NRA in this action all 

discoverable factual information from the investigation with the exception of documents and 

information that are protected from disclosure by one or more of the aforementioned privileges 

or otherwise under the law. 

13
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14 

Matter 8: 

All communications—whether direct or indirect—concerning the NRA between the OAG and 
any of the following Persons or Entities, including but not limited to, any of their contractors, 
investigators, current or former officers, employees, attorneys, agents, representatives, 
predecessors-in-interest, affiliates, or designees: 

A. Andrew Cuomo;

B. Maria Vullo;

C. Linda Lacewell;

D. Laura Wood;

E. Erica Harris;

F. Michael R. Bloomberg and/or any other Campaign donor or supporter;
G. Everytown, including but not limited to, Jason Lilien, Nicholas

Suplina, Rachel Nash, Michael-Sean Spence, and/or Michael Kane;

H. Office of the Governor of the State of New York;

I. Office of the Attorney General for the District of Columbia;

J. New York State Department of Financial Services;

K. Tim Mak;

L. Moms Demand Action and/or Moms Demand Action for Gun
Sense in America;

M. Giffords Law Center to Prevent Gun Violence;

N. The Democratic National Committee;

O. Democratic Attorneys General Association; or

P. Former or current members of the NRA’s Board of Directors, NRA
Officers, employees, vendors, including but not limited to,

a. Wilson “Woody” Phillips,

b. Joshua Powell,
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15 

c. Wayne LaPierre,

d. John Frazer,

e. Christopher Cox,

f. Oliver North,

g. Mike Marcellin,

h. Mildred Hallow,

i. Peter Brownell,

j. Richard Childress,

k. Daniel Boren,

l. Esther Schneider,

m. Roscoe “Rocky” Marshall,
n. Phillip Journey,

o. Lockton Affinity Series of Lockton Affinity, LLC, and Kansas
City Series of Lockton Companies, LLC,

p. Associated Entertainment Releasing d/b/a Associated
Television International,

q. Membership Marketing Partners,

r. Concord Social and Public Relations, LLC,

s. Allegiance Creative Group, LLC,

t. Ackerman McQueen, Inc.,

u. Tony Makris,

v. Aronson, LLC,

w. RSM US LLP,

x. J. Stephen Hart,
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y. Michael Volkov, and

z. Cooper & Kirk LLP.

Q. Any witnesses whose testimony or out-of-court statements You may offer in 

evidence at trial or any pretrial hearing in this Action. 

Response to Matter 8: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Moreover, Plaintiff objects to the Matter to the extent that the Matter is 

deemed to relate to Defendant NRA’s counterclaims, about which the Court has ruled discovery 

is stayed and regarding which the NRA has stipulated discovery is stayed.  Plaintiff also objects 

to identification of witnesses whose out of court statements they may use at trial as such 

determinations have not yet been made and renders this demand as premature.  Further, Plaintiff 

objects to identification of statements that may be introduced as impeachment or rebuttal 

testimony at trial, which determination cannot be made until trial is ongoing,   

Matter 9: 

All Your meeting(s) and Communications with Everytown, including but not limited to, the 
OAG’s meeting with Everytown on February 14, 2019, or any other planned, cancelled, or actual 
meeting(s) between the OAG and Everytown. 

16
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Response to Matter 9: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Moreover, Plaintiff objects to the Matter to the extent that the Matter is 

deemed to relate to Defendant NRA’s counterclaims, about which the Court has ruled discovery 

is stayed and regarding which the NRA has stipulated discovery is stayed. 

Matter 10: 

The alleged grounds for the OAG’s request for judicial dissolution of the NRA under N-PCL § 
1101, set forth in the Amended Complaint, including but not limited to, the allegations concerning 
“the NRA’s [alleged] pattern of conducting its business in a persistently fraudulent or illegal 
manner, abusing its powers contrary to the public policy of New York and its tax exempt status, 
and failing to provide for the proper administration of its trust assets and institutional funds” 
(Amended Complaint at ¶ 14; see also Amended Complaint First Cause of Action). 

Response to Matter 10: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

17
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privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome.  Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).  Moreover, Plaintiff objects to the Matter to the extent that the Matter is deemed to relate to 

Defendant NRA’s counterclaims, about which the Court has ruled discovery is stayed and 

regarding which the NRA has stipulated discovery is stayed.  

Matter 11: 

The alleged grounds for the OAG’s request for judicial dissolution of the NRA under N-PCL § 
1102, set forth in the Amended Complaint, including but not limited to, the allegations that 
“directors or members in control of the NRA have [allegedly] looted or wasted the corporation 
assets, have operated the NRA solely for their personal benefit, or have otherwise acted in an 
illegal, oppressive or fraudulent manner” (Amended Complaint at ¶ 14; see also Amended 
Complaint Second Cause of Action). 

Response to Matter 11: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

18
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discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).  Moreover, Plaintiff objects to the Matter to the extent that the Matter is deemed to relate to 

Defendant NRA’s counterclaims, about which the Court has ruled discovery is stayed and 

regarding which the NRA has stipulated discovery is stayed.    

Matter 12: 

Bases for Your position that the interest of the public will be served by the NRA's dissolution. 

Response to Matter 12: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome.  Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).  Moreover, Plaintiff objects to the Matter to the extent that the Matter is deemed to relate to 

Defendant NRA’s counterclaims, about which the Court has ruled discovery is stayed and 

regarding which the NRA has stipulated discovery is stayed.    

Matter 13: 

Bases for Your position that the NRA's dissolution will benefit the members of the NRA and its 

19
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other stakeholders. 

Response to Matter 13: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome.  Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).  Moreover, Plaintiff objects to the Matter to the extent that the Matter is deemed to relate to 

Defendant NRA’s counterclaims, about which the Court has ruled discovery is stayed and 

regarding which the NRA has stipulated discovery is stayed.    

Matter 14: 

The allegations set forth in the Amended Complaint that Wayne LaPierre “dominates and controls 
the NRA Board as a whole through his control of business, patronage and special payment 
opportunities for board members, and his public allegations to the NRA membership of a 
‘criminal conspiracy’ against board members and officers who question his activities.” (Amended 
Complaint at ¶ 62). 

Response to Matter 14: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 
20 
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work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous and is overly broad and unduly 

burdensome.  Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).   

Matter 15: 

The allegations set forth in the Amended Complaint concerning “Related Party Transactions with 
Board Members” referring to “Board Member No. 1,” “Board Member No. 2,” “Board Member 
No. 3,” “Board Member No. 4,” and “Board Member No. 5.” (Amended Complaint at ¶¶ 382-
412). 

Response to Matter 15: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome.  Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

21
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a(d).  

Matter 16: 

The allegations set forth in the Amended Complaint that the individual defendants took steps to 
conceal their misconduct from the Board of Directors and the Audit Committee.  (Amended 
Complaint at ¶¶ 160, 178-179, 186, 188-190, 235, 238, 242, 277, 278, 281, 313.). 

Response to Matter 16: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).   

Matter 17: 

The allegations set forth in the Amended Complaint relating to the “Top Concerns Memo” and 
the “NRA Whistleblowers” who authored the Memo. (Amended Complaint at ¶¶ 507-513). 

Response to Matter 17: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 
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privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).   

Matter 18: 

The allegations set forth in the Amended Complaint that: (a) although the NRA’s Board of 
Directors had a compensation committee and hired compensation consultants, it did not 
adequately benchmark peer compensation or memorialize “evidence” of scrutiny given to 
executive performance; (b) forms filed by the NRA with the IRS failed to properly account for 
expense reimbursements as compensation, and the NRA’s executive salaries amounted to per se 
improper excess-benefit transactions; (c) the NRA’s Audit Committee “failed to exercise proper 
duty of care” in approving related party transactions and conflicts of interest, and failed to 
diligently supervise or audit the NRA’s outside auditors; (d) the Audit Committee made an ultra 
vires decision to indemnify a board member for legal fees in 2019, a decision that should have 
been left to the full Board; (e) the Audit Committee failed to implement an effective compliance 
program; (f) the Board of Directors, subsequent to the NRA’s bankruptcy filing, approved Wayne 
LaPierre’s decision to have the NRA seek bankruptcy protection; and (g) Board members used 
first class or business travel without authorization. (Amended Complaint at ¶¶ 413-429, 432-434, 
517, 537-562, 600-604, 616.) 

Response to Matter 18: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 
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burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).   

Matter 19: 

The allegations set forth in the Amended Complaint that (a) Defendants Powell and LaPierre 
“harassed and retaliated against” unnamed whistleblowers and Board members “who raised 
issues covered by the policy [and] suffered intimidation, harassment, discrimination, or other 
retaliation, including attempted revocation of NRA membership”; and (b) the “Audit Committee 
failed to make any record or take any action responding to whistleblower concerns.”  (Amended 
Complaint at ¶ 723.) 

Response to Matter 19: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).  

Matter 20: 

Your allegations set forth in the Amended Complaint that LaPierre allegedly 

“impeded 
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[“Dissident No. 1”’s] participation in the NRA’s affairs” and “influenc[ed]” the decision of a 
Board committee to decline to re-nominate “Dissident No. 1.” (Amended Complaint at ¶¶ 486, 
488.) 

Response to Matter 20: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).   

Matter 21: 

Your allegations set forth in the Amended Complaint that that the NRA failed to include required 
information and made “false statements” in its IRS Forms 990, in 2014 through 2019, that were 
reported in the NRA’s CHAR500 reports, concerning: (a) transactions with interested persons, 
(b) compensation and to Officers and Directors, (c) payments to vendors, (d) governance, 
management and disclosure, and (e) fundraising expenses, fundraisers and amounts paid thereto.
(Amended Complaint at ¶¶ 567-568.)

Response to Matter 21: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 
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work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

a(d).   

Matter 22: 

Your allegations set forth in the Amended Complaint concerning alleged “Ongoing Violations of 
NRA Policy and Procedures,” including but not limited to, the allegation that “the NRA has, for 
years, been paying MMP, Allegiance, and Concord in excess of stipulated contractual amounts, 
and outside of the NRA’s policy governing contract procurement, with the full knowledge and 
approval of LaPierre.” (Amended Complaint at ¶¶ 605-614.) 

Response to Matter 22: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, and is overly broad and unduly 

burdensome. Plaintiff objects to this Matter to the extent that it seeks support for the Attorney 

General’s allegations asserted in her Amended Complaint, information which, to the extent 

discoverable, should be ascertained at the close of discovery by way of interrogatories seeking 

the claims and contentions of the opposing parties pursuant to Commercial Division Rule 11-

26 
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a(d).  

Matter 23: 

Facts and circumstances leading to the OAG’s decisions not to seek dissolution in the 
enforcement actions referenced in Table B below. 
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Table B 

A. Press Release, New York Attorney General Sues Former
NARAL President for Siphoning Over $250,000 from Charity
for Personal Use (Jun 29, 2012), https://ag.ny.gov/press- 
release/2012/office-attorney- general-sues-former-naral-
president-siphoning-over-250000- charity
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B. Press Release, A.G. Schneiderman Obtains $950k Settlement
from Former National Arts Club Leaders for Years of Self-
Dealing (Jul. 10, 2013), https://ag ny.gov/press- 
release/2013/ag-schneiderman-obtains- 950k-settlement-
former-national-arts-club-leaders-years

C. Press Release, A.G. Schneiderman Sues to Remove Board of
Thoroughbred Retirement Foundation That Put Horses in
Danger and Finances in Ruin (May 3, 2012),
https://ag.ny.gov/press-release/2012/ag- schneiderman-sues-
remove-board-thoroughbred- retirement-foundation-put-horses

D. Press Release, A.G. Schneiderman Announces Settlement of
Lawsuit Against Yisroel Schulman, Former Director of
NYLAG, For Breaching His Fiduciary Duty to NYLAG and
Other Charities (Nov. 29, 2017), https://ag.ny.gov/press-
release/2017/ag-schneiderman-announces-settlement-lawsuit-
against-yisroel-schulman- former

E. Press Release, A.G. Schneiderman Announces $1.025 Million
Settlement with Trustees of Nonprofit that Squandered Assets
Intended for Underprivileged Children (Apr. 29, 2015),
https://ag.ny.gov/press- release/2015/ag-schneiderman-
announces-1025-million-settlement-trustees-nonprofit-
squandered.

F. Press Release, A.G. Schneiderman & Comptroller DiNapoli
Announce Agreement with Met Council to Restore Charity’s
Operations (Dec. 19, 2013), https://ag ny.gov/press- 
release/2013/ag-schneiderman- comptroller-dinapoli-
announce-agreement-met-council-restore.

G. Press Release, A.G. Schneiderman Sues Former Leader Of
Historic National Arts Club For Years Of Self-Dealing (Sep.
21, 2014), https://ag.ny.gov/press-release/2012/ag-
schneiderman-sues-former-leader-historic- national-arts-club-
years-self-dealing
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Response to Matter 23: 

Plaintiff objects to this Matter to the extent that it seeks testimony from “You” as defined in the 

Amended Notice.  Plaintiff further objects to this Matter to the extent that it seeks information 

protected from disclosure by various privileges, including the attorney client privilege, attorney 

work product privilege, deliberative process privilege, public interest privilege, common interest 

privilege, and/or law enforcement privilege, on the ground that it was prepared in anticipation of 

litigation or for trial, on the ground that it is vague and ambiguous, is overly broad and unduly 

burdensome, is not material and necessary to the prosecution or defense of the action, and is not 

reasonably calculated to lead to discovery of evidence material and necessary to the prosecution 

or defense of the action.  Plaintiff objects to this Matter to the extent that it seeks support for the 

Attorney General’s allegations asserted in her Amended Complaint, information which, to the 

extent discoverable, should be ascertained at the close of discovery by way of interrogatories 

seeking the claims and contentions of the opposing parties pursuant to Commercial Division Rule 

11-a(d).  Moreover, Plaintiff objects to the Matter to the extent that the Matter is deemed to relate

to Defendant NRA’s counterclaims, about which the Court has ruled discovery is stayed and 

regarding which the NRA has stipulated discovery is stayed. 

Dated: New York, New York 
January 20, 2022 

LETITIA JAMES 
Attorney General of the State of New York 
Attorney for Plaintiff  

By: /s/ Monica Connell 
MONICA CONNELL  
Assistant Attorney General 
28 Liberty Street 
New York, New York 10005 
Telephone: (212) 416-8965 
Email:  Monica.Connell@ag.ny.gov 
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To: 
Svetlana Eisenberg, Esq.  
Mordecai Geisler, Esq. 
Brewer, Attorneys and Counselors 
Attorney for Defendant National Rifle 
Association of America, Inc. 
750 Lexington Avenue, 14th Floor 
New York, NY 10022 
Tel. 212-489-1400 
Email: sbr@brewerattorneys.com 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 

In Re:                  ) Case No. 21-30085-hdh-11 

          ) Jointly Administered  

NATIONAL RIFLE ASSOCIATION )   

OF AMERICA, et al., ) Dallas, Texas   

       ) March 19, 2021 

  Debtors. ) 9:00 a.m. Docket 

   )  

   ) MOTION TO COMPEL DISCOVERY 

   )   (#372) 

   ) MOTION FOR PROTECTIVE ORDER  

   )   (#382)  

   )   

 

TRANSCRIPT OF PROCEEDINGS 

BEFORE THE HONORABLE HARLIN DEWAYNE HALE,  

UNITED STATES CHIEF BANKRUPTCY JUDGE. 

  

WEBEX APPEARANCES:  

 

For the Debtors: Gregory Eugene Garman 

   William McCarty Noall 

   GARMAN TURNER GORDON, LLP 

   7251 Amigo Street, Suite 210 

   Las Vegas, NV  89119 

   (725) 777-3000 

 

For the Debtors: John D. Gaither  

   NELIGAN, LLP 

   325 N. St. Paul, Suite 3600 

   Dallas, TX  75201 

   (214) 840-5333 

 

For the Office of the  Gerrit M. Pronske 

New York State Attorney Eric M. Van Horn  

General:   SPENCER FANE, LLP 

   5700 Granite Parkway, Suite 650 

   Plano, TX  75024 

   (972) 324-0300 

 

For the Office of the Monica Connell 

New York State Attorney OFFICE OF THE ATTORNEY GENERAL- 

General:      NEW YORK 

   28 Liberty Street 

   New York, NY  10005 

   (212) 416-8401 
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APPEARANCES, cont'd.: 

 

For the U.S. Trustee: Lisa L. Lambert 

   OFFICE OF THE UNITED STATES  

     Trustee 

   1100 Commerce Street, Room 976 

   Dallas, TX  75242 

   (214) 767-8967 

 

For Phillip Journey, Marcus Jermaine Watson 

Roscoe B. Marshall, BONDS ELLIS EPPICH SCHAFER JONES,  

Jr., et al.:   LLP 

   420 Throckmorton Street,  

     Suite 1000 

   Fort Worth, TX  76102 

   (817) 529-2861 

 

For Official Committee of Kristian W. Gluck  

Unsecured Creditors: NORTON ROSE FULBRIGHT US, LLP 

   2200 Ross Avenue, Suite 3600 

   Dallas, TX  75201-7932 

   (214) 855-8210 

 

Recorded by: Shanette D. Green  

   UNITED STATES BANKRUPTCY COURT 

   1100 Commerce Street, Room 1254 

   Dallas, TX  75242 

   (214) 753-2088 

 

Transcribed by: Kathy Rehling 

   311 Paradise Cove 

   Shady Shores, TX  76208 

   (972) 786-3063 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Proceedings recorded by electronic sound recording; 

transcript produced by transcription service. 
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DALLAS, TEXAS - MARCH 19, 2021 - 9:02 A.M. 

  THE COURT:  Good morning.  This is the Bankruptcy 

Court in Dallas in the National Rifle Association of America 

case.  I'll take appearances. 

  MR. GARMAN:  Good morning, Your Honor.  This is Greg 

Garman and William Noall of Garman Turner Gordon appearing 

for the Debtors.  And I believe our colleague, Mr. Gaither, 

is on the line also. 

  THE COURT:  Welcome back.   

  MR. GARMAN:  Thank you.   

  MR. PRONSKE:  Good morning, Your Honor.  Gerrit 

Pronske and Eric Van Horn with Spencer Fane for the New York 

Attorney General, and Monica Connell from the New York 

Attorney General's Office, who will be arguing this morning. 

  THE COURT:  Welcome.  

  MS. CONNELL:  Thank you, Your Honor. 

  MR. WATSON:  Good morning, Your Honor.  Jermaine 

Watson; Bonds Ellis Eppich Schafer Jones, LLP; on behalf of 

Judge Journey and Rocky Marshall. 

  THE COURT:  Nice background you've got there, Mr. 

Watson.   

  MR. WATSON:  Thank you, Judge. 

  MR. GLUCK:  Good morning, Your Honor.  Kristian 

Gluck of Norton Rose Fulbright, proposed counsel for the 

Official Committee of Unsecured Creditors. 
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  THE COURT:  Welcome. 

  MR. GLUCK:  Good morning.   

  THE COURT:  Anyone else wish to make an appearance?  

We -- 

  MS. LAMBERT:  Judge Hale, this is Lisa Lambert for 

the United States Trustee. 

  THE COURT:  Welcome back.  Anyone else wish to make 

an appearance? 

 We've had a chance to review everybody's papers.  Why 

don't we start with the NRA, Mr. Garman, and then we'll hear 

from the Attorney General of New York, and then anyone else 

that wishes to say something.  Then we'll circle back, Mr. 

Garman, and give your side a short pass, and then Mr. 

Pronske's side one more pass. 

 I think everybody received the message, I've got a 

medical thing I've got to do later in the morning, so we 

really only have about an hour for the hearing, and then I 

want to recess, visit with my law clerks, and hopefully come 

back and give you a ruling this morning. 

  MR. GARMAN:  Yes, sir.  Thank you.  Let me try and 

be brief. 

 Your Honor, I spent twelve hours yesterday in a 

conference room at the National Rifle Association, where the 

New York Attorney General, as Movant, took the deposition of 

our chief legal officer in his individual capacity.  Our 
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general counsel.  That follows Monday, in which Mr. Frazer, 

the general counsel, sat for a 30(b)(6) witness all day, and 

Mr. Frazer is going again on another day.   

 The simple reality is that lawyers are not immune from 

discovery, beginning with a 30(b)(6).   

 Your Honor, 30(b)(6) on its face permits the deposition 

of a government agency.  That's codified in the statute.  

It's perhaps the most important deposition we can take.   

 This Debtor did not take the position that the New York 

Attorney General's regulatory proceeding was stayed by this 

bankruptcy case.  But they voluntarily chose to come to this 

Court to seek affirmative relief, relief on which they bear a 

burden of proof.  When you look at the inquiries, the topics 

we identified for the 30(b)(6), they are carefully tailored 

and narrowly construed to provide us the ability to defend 

ourselves against allegations that are relatively sweeping 

and general in nature by way of the motion. 

 The New York Attorney General comes before this Court and 

they have identified that they represent certain regulatory 

agencies who have oversight over the National Rifle 

Association.  It is those regulatory authorities, those 

regulatory components, which is the basis for the relief that 

they seek.   

 On top of that, these parties agreed to a discovery plan.  

And that discovery plan on its face contemplates -- and I 
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refer to Docket 327-2 on Page 5, for the Court's reference; 

Notice of Depositions -- it was agreed amongst the parties in 

Subsection B(iii) that "The NRA may notice and conduct a 

maximum of seven depositions of Movants (including one 

30(b)(6) deposition of each Movant)." 

 On top of being statutorily -- or, I'm sorry, by Rule 

entitled to take a 30(b)(6), we had an agreement amongst the 

parties that we would be entitled to take a 30(b)(6). 

 We are now six business days from the open of opening 

statements in this trial, and it is imperative that the 

Debtors be permitted to understand the nature of the 

allegations that we are going to be required to defend 

against.   

 And Your Honor, then I'll just turn to the document 

requests.  Your Honor, under Rule 34, we made targeted and 

specific requests for documents.  If you look at Request #1, 

Request #1 said, You make a particular allegation in what I 

believe was Paragraph 47; we need the documents demonstrating 

and evidencing the contentions you make.  Because they bear a 

burden of proof.  They are the Movants.  They voluntarily 

chose to seek this relief. 

 What we got back was what has been represented to me, and 

that I understand it to be, simply the identical file that 

was previously produced in the ancillary proceeding.  There 

are point -- there are a limited number of examples in which 
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they say, Here are some documents that are responsive.  But 

on the whole, the response says, Here are 1.7 million pages.  

We will use some of these at trial.  We will tell you within 

the Rules what exhibits we plan to use at trial.  But we have  

-- we have no further organization or identification of the 

documents.   

 I don't come before the Court asking the impossible.  It 

would be impossible for the New York Attorney General to come 

forward and say, Of these 1.7 million documents, each of 

these individual documents would be responsive to requests.  

We're on shortened time here.  Our position, I think, is 

principled, and I believe our position is reasonable.  But we 

are entitled under Rule 34 to the categories, to the 

organization of these documents.  And Your Honor, it is 

imperative that we get it.  It was agreed to that we would 

engage in discovery.   

 The attorneys have, candidly, done, I think, as good as 

we could have done in meet-and-confers.  I think the 

attorneys have -- we disagree over the topics of our clients, 

but I think that we work well together, and I appreciate the 

cooperation from the counsel on the other side of the virtual 

bench.   

 But, Your Honor, I think these are incredibly 

straightforward requests.  I think the documents need to be 

supplemented in a way that we at least understand the 
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categories, the organization of the documents.  They need to 

comply with Rule 34.  I'm only asking for compliance with 

Rule 34.  

 And on the 30(b)(6)-- this is the most important topic to 

me today -- I simply don't understand what possible basis 

there could be other than it's inconvenient because the 

parties have been working on other lawyers.  I've had cases 

in which I brought in third-party witnesses under Rule 

30(b)(6) and the information was only known to lawyers.  The 

Rules contemplate this, and I believe the totality of case 

law stands for the proposition that simply because the 

information is contained in a lawyer's head does not relieve 

you of the obligation to prepare and designate a witness to 

reasonable topics, which we've identified. 

  THE COURT:  Thank you, Mr. Garman.  As I mentioned, 

you'll have another pass after everybody's been heard. 

  MR. GARMAN:  Thank you, sir. 

  THE COURT:  I'll hear from the Attorney General now.   

  MS. CONNELL:  Thank you, Your Honor.  Good morning. 

 Your Honor, first I would like to address the first point 

brought up by Counsel, which is the deposition of Mr. Frazer, 

who is general counsel to the Debtor, NRA, and also their 

secretary to the board. 

 Mr. Frazer has been deposed in this action.  He was 

designated by the NRA as a 30(b)(6) witness on various 
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topics.  That does not mean that the 30(b)(6) notice by the 

NRA is appropriate.  Excuse me, by the Debtors is 

appropriate.  Your Honor, actually, if you look at the 

request on its face, it's pretty extraordinary.   

 It is my understanding that U.S. Trustee Bill Neary 

routinely gets 30(b)(6) deposition notices asking for the 

reasons behind certain determinations he makes, and he 

doesn't submit to them.  This is the same thing.   

 Your Honor, the Debtors have served a notice of 

deposition upon the Attorney General's Office which asks for 

only the attorneys' mental thought processes, their work 

product, and also information which tactically can only be 

designed to obtain litigation -- obtain information relevant 

to other litigation.  And I would look, for example -- and 

during the meet-and-confer we tried to look at specific 

examples -- at like #16, which asks for the factual basis for 

your decision, meaning the Attorney General's Office's 

decision, to seek dissolution of the NRA, including, without 

limitation, the factual basis for your disparate enforcement 

approach to the NRA vis-à-vis 18 not-for-profit entities. 

 This is attorney work product, Your Honor.  It asks for 

discovery about the decisions attorneys within our office 

make, the mental strategies they make, the determinations 

that they've made in other cases.  And that is purely 

privileged materials.   
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 And I just want to correct -- or, I'd like to clarify 

something.  The Attorney General's Office does not represent 

some regulatory agencies.  The Attorney General was charged 

under New York law with overseeing not-for-profit entities.  

It is staffed primarily with attorneys, about 30 attorneys, 

who conduct the investigations themselves, who conduct any 

enforcement proceedings themselves, any subsequent 

proceedings themselves.  There is a small team of attorneys 

who have conducted, including myself, who have conducted the 

entire investigation of the NRA that is ongoing in New York 

State, the state enforcement action.  They have also 

conducted and are acting as trial counsel here, and they've 

acted as counsel in other proceedings that have sprung from 

the state enforcement action. 

 So what is really sought is the deposition of opposing 

counsel on their mental thoughts and strategies.  It has 

never been and is not the Attorney General's position that a 

governmental entity cannot be subject to a 30(b)(6) 

deposition.  It certainly can, in the appropriate case and 

with the appropriate topics.  That is not what we have here. 

 I would say, Your Honor, too, to look at every single one 

of these demands asks for the Attorney General's Office to 

sort through the documents produced and identify those that 

we think are most telling or we're most likely to rely on or 

most support particular contentions.  That falls squarely 
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under the case law we have cited in our brief in privileged 

materials.  And that is what cannot be sought.    

 Mr. Garman has mentioned that there are times when 

deposition of an attorney can be sought.  That's certainly 

true.  But trial counsel for a regulatory entity, to discover 

only privileged information, is not an instance where a 

30(b)(6) deposition can be sought. 

 And I would say, Your Honor, that Counsel has chosen -- 

all -- both sides have chosen how we would like to proceed in 

discovery here.  The document requests that they made were 

responded to appropriately.  When Counsel asked for all 

documents demonstrating misconduct within the NRA, which is 

essentially what Document Demand #1 was, we gave them, as 

they requested, the entire discoverable investigatory file 

that had previously been given to the NRA in February.  Then 

we gave them additional documents we've gotten since then, 

and we'll continue to supplement, because we're getting 

discovery in this bankruptcy proceeding. 

 During the meet-and-confer, when they discussed concerns 

about the volume, we agreed to voluntarily read some of their 

demands differently than written so that we would specify 

particular classes of documents and categories that we intend 

to rely upon at the hearing.  And we'll continue to do so.   

 And I also think, Your Honor, the information we're 

relying upon and proceeding upon and will proceed upon before 
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you is coming out at the depositions and in the exhibits that 

we're using. 

 We are not trying to play hide-the-ball.  We have given 

them the universe of documents from which -- on which we're 

going to rely.  We have specified categories, classes, and 

specific documents we're going to rely upon.  And we're 

updating them on that.  All of that is voluntarily -- 

voluntary, Your Honor. 

 And I would further say, Your Honor, that what is at 

issue in this case is the actions or non-actions of Debtors.  

And so what we've been looking at is what have they done and 

what have they not done, and that is information that is 

uniquely in their possession.  So when they talk about the 

volume of information that has been produced -- and it 

certainly is a lot; I do feel for Mr. Garman on that -- what 

they're talking about is information that is largely 

information that came from the Debtors.  It's largely 

information they've known for more a year.  We've examined, 

with counsel present, many witnesses from Debtor NRA.  And it 

is largely information about occurrences and transactions 

that Mr. Garman's client should be well familiar with.   

 There is no independent knowledge by any Attorney General 

witness.  And, again, it could only be Counsel that could 

testify here.   

 And to clarify what evidence we think most demonstrates 
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our contentions, our contentions for particular assertions in 

the state enforcement complaint, that would be us sorting 

through the documents produced and saying, here are the 

things that we think most support that.  And that, again, is 

prohibited. 

 And, again, Your Honor, I would point to some of the 

demands here, which are really overbroad and unduly 

burdensome to the extent that they ask us, really, to answer 

discovery in ongoing litigation other than what's before the 

bankruptcy court.  They are not targeted. 

 So, going back to this, Your Honor, it is true that, to 

Mr. Garman's central contention, it is true that attorneys 

can be deposed.  But where you're seeking to depose opposing 

counsel, there is a very high test to pass.  It's the Shelton 

test.  We lay that out in our papers.  I don't believe that 

Debtors' counsel really addressed it in theirs.  And it's a 

three-part test.  It includes, Your Honor, that there must be 

no other way for the Debtors to get this information; that 

the information sought must be nonprivileged; and that the 

information would not pose an undue burden, I believe is the 

third category. 

 They can't meet any of these.  But I would suggest to you 

the most dangerous is the privilege.  If attorneys from 

government entities who are regulators and who are trial 

counsel are going to be deposed about their mental thought 
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processes and the selection of documents, that opens a 

floodgate for depositions on all regulators in all actions.  

And that's certainly not what the case law holds.  It's not 

what it recommends. 

 And I again, Your Honor, would refer you to the cases we 

cite that talk about specific requests like some of the ones 

here that ask for an attorney from the Government to explain 

or sort through documents and explain why certain support 

contentions or rebut contentions.  That's clearly work 

product, and it's privileged. 

 So, Your Honor, on the first hand, I think this is a 

pretty extraordinary 30(b)(6) when you look at who it's aimed 

at and the requests it's making, and I would urge the Court 

to please look closely at the topics.   

 I would point you again to #17:  What's our intention to 

distribute the NRA's remaining and future assets, as set 

forth in the state lawsuit complaint, and what specific 

entities do we want to distribute them to?  Your Honor, that 

has no relevance here.  It's a future hypothetical.  And it 

would, in the future, go to what the Attorney General's 

Office would be thinking about in terms of recommending to a 

court if something happened in the future.  I don't 

understand how this demand is properly the subject of a 

30(b)(6) deposition notice here. 

  THE COURT:  Let me ask you about that one 
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specifically, -- 

  MS. CONNELL:  Sure. 

  THE COURT:  -- since you all think that you are 

going to have cause to dismiss the bankruptcy case you're 

going to put on, and that the dismissal statute provides that 

if I think that the appointment of a trustee would be better 

for the estate and creditors, I think is -- that's a 

paraphrase, but it takes into account creditors and the 

estate -- isn't that relevant, what the Attorney General is 

intending to do with the assets of the NRA versus what might 

happen in a bankruptcy context and whether we would be better 

off with a trustee?  That seems to me to be highly relevant.  

Am I mistaken on that? 

  MS. CONNELL:  Well, Your Honor, I -- respectfully, I 

think you are, because before we would ever get to that, that 

wouldn't at the Attorney General's behest, we would have to 

go through the state enforcement trial, which is ongoing, of 

course.  We're in discovery there.  And we would have to 

prove to a court in New York State that judicial dissolution 

would be in the best interest of the people of the state of 

New York and/or the members of the NRA.  If we meet that high 

standard, then we would have to go through and identify how 

to distribute assets to entities that are -- that have the 

same charitable mission as the NRA. 

 This is all information that would occur if and when 
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there's judicial dissolution and would need judicial 

approval.  So that's not something that is really relevant to 

the motion to dismiss or the motion for a trustee.  So, -- 

  THE COURT:  But in the choices, the two choices, so 

you want the case dismissed, but shouldn't I be thinking 

about what you might do with those assets if you dissolve and 

distribute the assets of the NRA, versus appointing a trustee 

that might administer the assets of the NRA and distribute 

them according to the Bankruptcy Code?  Shouldn't I be 

thinking about that as -- 

  MS. CONNELL:  Actually, Judge, on the motion to 

dismiss, I don't think you should.  Our allegation is that 

this bankruptcy was filed in -- not in good faith.  It was 

filed in bad faith, to avoid enforcement litigation and other 

litigation.   

 And we also now know and now have raised an issue, which 

has been the subject of, you know, unfortunately, most of the 

depositions that have taken place in the prolonged 341 

hearing, which is whether the Debtors had the authority to 

commence the bankruptcy to begin with.   

 So, I don't know that we should be discussing what a New 

York state court would do if we meet our burden down the road 

if we don't even know if yet the Debtors had the authority to 

commence the bankruptcy here, and if that bankruptcy was 

commenced in good faith, which we allege it was not. 
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 If you recall, the NRA made very public statements, as we 

alleged in our motion, that they were, quote, dumping New 

York and that this bankruptcy was commenced to avoid New York 

and move operations to Texas because of the regulatory 

environment in New York.  

 So, Your Honor, I think that when you're -- when -- if we 

were to allow the deposition of a New York State Attorney 

General as to topics on their thought processes and their 

research, their mental work that have gone into the state 

enforcement complaint that will go -- that will theoretically 

at some point go into the litigation of the state enforcement 

action and that are ongoing here, we're allowing the 

deposition of trial counsel without the Debtors having 

overcome the high hurdle that they need to under the Shelton 

case that we cited in our brief.  And I don't think that's 

appropriate. 

 And I further think, Your Honor, going back to Mr. 

Garman's comments about the burden and about preparation, the 

fact is the Debtors served discovery demands.  We have 

responded appropriately to those demands, we believe.  We 

voluntarily amended our responses to those demands.  We did 

not have a subsequent meet-and-confer, so I didn't know until 

we sat, really, we sat here dealing with this motion that 

they wanted an index or something to the -- or, a better 

index to the investigatory file that was produced, which is 
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something we could certainly discuss.   

 But, you know, when you ask for the investigatory file 

and we give it to you, it's hard for us to hear that 

complained about.  When you ask us to specify and we specify, 

but it's not the specification you wanted, that's hard to 

respond to.  Your Honor, they did get the universe, and then 

they're getting the specifications of what we're talking 

about. 

 Furthermore, they have notice through the state 

enforcement complaint of the universe of bad conduct that 

we've alleged there, and in our motion, what we're talking 

about here, we gave specific examples.  I just don't think 

that they can or -- that they can or that they have met the 

burden they need to meet to depose trial counsel here.  And I 

think, like the U.S. Trustee, a 30(b)(6) deposition looking 

at asking an attorney to come in and say why did you make 

that decision, why did you make that call, what's that based 

on, just isn't appropriate here.   

 And Your Honor, one further thing.  In regard to the 

agreement that's referenced by Counsel, we negotiated that 

agreement with Ms. Rogers of the Brewer firm, and we were 

clear in that agreement that we reserved all rights to object 

to discovery.  When we negotiated the agreement, we were very 

clear up front.  We identified the witnesses we intended to 

depose.  The Debtors declined to do so.  We asked them to do 
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so.  They would not.  And Mr. Pronske can speak to this as 

well, too.  But we, in the face of not knowing what -- who 

they wanted to depose or what they were going to ask or, you 

know, and our saying, We don't know who you could depose 

within the Attorney General's Office we'd agree to, what are 

you thinking about, and getting nothing, so we just reserved 

our rights to object.  And we got this demand.  I sent a 

lengthy letter on March 12th.  We got it late at night on 

March the 9th.  I think it was (indecipherable).  We sent a 

lengthy letter on March the 12th, saying that this was very 

complex and we were looking closely at each topic to see if 

we thought any of them were appropriate.  And then we gave 

them a lengthy and thoughtful objection.  And the response 

was a very brief meet-and-confer, and here we are. 

 So, Mr. Pronske, I don't know if you have anything to add 

to my discussion of the agreement. 

  MR. PRONSKE:  Your Honor, may I address the Court as 

to the agreement? 

  THE COURT:  Briefly.   

  MR. PRONSKE:  Your Honor, we reached an agreement on 

February 23rd, and it has the paragraph that Mr. Garman 

referenced to take 30(b)(6) witness, but what he left out 

was, two paragraphs later, it says -- we specifically dealt 

with the ability to object, and we agreed that nothing 

contained herein shall waive any rights of either the Movants 
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or the NRA to object to discovery, including any person to be 

deposed who are not specifically listed above or the subject 

matter of any 30(b)(6) deposition. 

 The words "who are not specifically listed above" was in 

the very last draft, and we added that for the specific 

purpose of being able to object to 30(b)(6) witnesses.  We 

wrote that in email and had discussions about that.  So, and 

Mr. Garman was not involved.  At that time, it was Sarah 

Rogers with the Brewer firm was negotiating this agreement.  

But we specifically made it very clear.  

 And we also -- we were, as of February 23rd, we were 

getting daily requests that we serve them with our 30(b)(6) 

so that they would know who was going to be deposed and 

objections could be timely made.  And we reached an agreement 

that we would both serve 30(b)(6) notices the following 

Monday, which was February the 26th.  We did serve ours on 

February 26th.  They waited two weeks later after we agreed 

to serve the 30(b)(6) notices.  And so it appears that we're 

all kind of in an emergency position today, but it's because 

they waited two weeks longer than we agreed to to serve the 

30(b)(6) notices.   

 That's all I've got.  Thank you, Your Honor. 

  THE COURT:  Thank you.  I'll now hear from any other 

party in interest briefly if you want to weigh in on this 

matter, and then we'll return to Mr. Garman and then Ms. 
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Connell.   

 Anything from the Committee, Mr. Watson, or the United 

States Trustee?  All right. 

  MR. GLUCK:  Your Honor, Kristian Gluck for the 

Official Committee.  I mean, I think I mentioned this at the 

last hearing we had.  I mean, clearly, if there is a 

deposition, the Committee wants to participate.   

 With respect to the files that we've heard so much about, 

my understanding is that they are supposed to be coming our 

way, but we have not received those yet.  So I know Your 

Honor entered the protective order this morning, and I'm 

hopeful that those documents will be forthcoming.  I think I 

see Ms. Connell's head nodding.  But we just want to be able 

to review them, acknowledging that it's 1.7 million pages.  

So we'll do our best to get through them as quickly as 

possible, but we just reiterate that request.  

  THE COURT:  Maybe you could assign that to Ms. Smith 

over the weekend, Mr. Gluck, something to look at. 

  MR. GLUCK:  Absolutely.  She's in Broken Bow, 

Oklahoma, Your Honor, and I'm sure she would love to do that. 

  THE COURT:  All right.   

  MR. WATSON:  Your Honor, briefly, on behalf of -- 

Jermaine Watson; Bonds Ellis; on behalf of Judge Journey and 

Rocky Marshall.   

 We have received the document request from the New York 
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A.G.'s, and we also conducted Judge Journey's deposition last 

night.  But as to the particular matter in front of you, 

Judge, we don't have a -- we don't have a position.   

  THE COURT:  Thank you.  Thank you, Mr. Watson.   

 Anything from the UST, Ms. Lambert? 

  MS. LAMBERT:  No, Your Honor.  The comments that 

have been made regarding depositions of government officials 

in this context, of course, the United States Trustee has the 

Touhy Doctrine and the Touhy statute, but this -- the issues 

are the same, and so they're overlapping concepts. 

  THE COURT:  Thank you.  Mr. Garman, you get to go 

last on this pass.  I think both you and the Attorney 

General, this ought to be a shorter pass. 

  MR. GARMAN:  Yes, sir.  I'll be brief. 

 Your Honor, first and foremost, I want to clarify.  I 

would prefer not to have the deposition of a lawyer.  I 

intentionally did not ask for a lawyer.  We submitted a 

single 30(b)(6) request.  That 30(b)(6) -- the reason I 

referenced the agreement -- and by the way, I was involved in 

the agreement from the very first conversation we had on it.  

Once we came to terms, I no longer got on the calls to work 

through the details.  But I was involved from the very outset 

of this. 

 We identified in the agreement the one witness that we 

want to take from the New York Attorney General as a 
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30(b)(6).  I would strongly prefer it not be a trial lawyer.  

I would strongly prefer that they educate a witness as to the 

discrete topics that we identified.  I've spent days 

educating 30(b)(6) witnesses, and we have now sat for two 

full days -- or, we're sitting today for the second full day 

of 30(b)(6) witnesses sought by the other side.  I'm not 

seeking anything extraordinary. They are the Movant.  They 

have a burden of proof.   

 And if you look at the requests that we made for the 

topics, Your Honor, they are -- they are, I believe, 

thoughtful.  They are, I believe -- I believe that they are 

intended to get to the elements of the issues.  And I think 

that the Court highlighted Paragraph 17, Request 17.  You 

will hear me argue, you will hear me argue that the 

protection of the assets for the benefit of our 

constituencies, whether they be creditors, whether they be 

members of the NRA, and the future existence of the entity, 

will be entirely relevant to the argument that I advance.  

And I believe that questions about distributing the assets of 

the NRA to charity go exactly to the good faith, or bad 

faith, as the burden might be, under the filing of our 

petition.  

 Your Honor, I'm a bit surprised to hear Counsel say that 

she didn't understand until today that we were fighting about 

the categorization and production of documents and the 1.7 
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[million].  It is the motion that we filed.   

 Your Honor, it's always difficult when you are -- when 

the Government files a motion.  It doesn't relieve them of 

their burden, and it doesn't deny the Debtor due process in 

preparing its defense.  We are entitled to ask the specific 

questions.  And when you look at them, they are, what 

allegations, what conduct, what operative facts support your 

contentions?  I am entitled to those operative facts, both by 

way of document requests, and more importantly, by way of 

witness testimony.   

 And so, Your Honor, I think that they're trying to couch 

this in a way that I think is not square with our request.  

It's not an extraordinary request to seek trial counsel or 

any lawyer.  One 30(b)(6) notice is all I sent to the 

Movants, and they are obligated to prepare the witness, 

whether lawyer or non-lawyer, whether within the group that 

they have, the office that they have, or it could be a third 

party.  They can educate a witness under the Rule to answer 

my questions, and I think that that would easily protect the 

fear that they've highlighted. 

 But Your Honor, I think if you look at both our document 

requests and, more importantly, the 30(b)(6), we have been 

fair and appropriate, and we are simply seeking due process 

to ensure that we're prepared for trial. 

  THE COURT:  Thank you, Mr. Garman.  Ms. Connell, you 
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get to go last. 

  MS. CONNELL:  Thank you.  I'll try and keep it 

brief, Your Honor. 

 It is true that we were served with only one 30(b)(6) 

topic.  Excuse me.  Notice.  But it had 17 topics.  And those 

topics, like the Debtors' document requests, frequently 

request all evidentiary information of misconduct, all 

incidents.  When we read that, we have to read -- known to 

the New York Attorney General -- we have to read that as 

calling in the universe included in the 163-page complaint in 

the New York state enforcement action, which we have been 

clear we do not intend to try and bring that entirety here.  

It could not be done in six days.   

 But Your Honor, it includes -- it asks for that, so we 

have to give them that information.  We don't have an option 

not do.   

 And we have done what we can do to also address their 

concerns about what are we going to rely upon.  And so we've 

answered what they want.  If they want specific categories, 

we've given them that.  They didn't want interrogatories.  An 

interrogatory might be a way to work around this.  But that 

hasn't -- that hasn't been proposed.  

 The fact is, Your Honor, that we've been trying to work 

with them at every step.  And I -- what I thought I heard 

today and in this motion was that they wanted an index, which 
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I believe I -- I thought they had gotten with the production.  

But that's something else.  An index is something, too, that 

could be a workaround, if that's what they wanted. 

 We got 1,200 documents from the NRA on Tuesday.  We just 

found out there were 15,000 more documents withheld.  I have 

no idea of the number of pages that we got -- that we got 

some of yesterday and we should be getting today.  They have 

no index or no foreseeable order, and they're not tied to any 

document requests.  Unfortunately, that's part of what we 

deal with in litigation.   

 But just to bring it back, you know, this is an unusual 

case because it's a bankruptcy that was filed in response to 

a state enforcement action, a 15-month proceeding, and the 

pending litigation in New York.  It's the Debtor NRA's fourth 

attempt to try and get that action out of New York or stop 

that action from proceeding.  They know what the incidents 

are and what the facts are that are alleged in the state 

enforcement action and here, and now what they're trying to 

get is the mental impressions of the Attorney Generals that 

have tried the case.  

 And to be very clear, Your Honor, the attorneys who 

investigated and spoke to the witnesses and who reviewed 

documents are the same attorneys who are arguing before you, 

who are arguing before Judge Cohen in the New York state 

Court, appearing before Judge D'Agostino in the Northern 
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District court, appearing before the Judicial Panel on Multi-

District litigation.  We're the same attorneys.    

 So that's the only option.  Really, someone couldn't be 

prepared to talk about our -- or the NY AG's thought 

processes in believing that there were grounds for something 

and asserting that a certain thing exists as a legal matter.  

So, for example, why were certain related-party transactions, 

meaning insider deals, violative of Not-For-Profit 

Corporation Law 715, and how do you allege that's true?  

That's an attorney, Your Honor.  That's calling for an 

attorney's thoughts and processes.  And it would be very 

difficult to prep a witness to answer that question 

thoroughly, if not impossible. 

 So, Your Honor, I would ask that -- I would submit that 

this is an extraordinary demand, I would ask that it be 

denied, and I would ask for a protective order, in the 

alternative, putting it off.   

 I do think that this is not the only way to proceed, to 

the extent that the Debtors want some more specificity.  This 

is not the best way to do it, and certainly they haven't 

complied with the legal requirements to do so. 

  THE COURT:  Thank you. 

  MS. CONNELL:  Thank you, Your Honor. 

  THE COURT:  Thank you.  We'll take a recess and come 

back and give you a ruling.  I just suggest you hold on.  I'm 
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not sure exactly how long that's going to take.  I could see 

it taking up to a half an hour.  Thank you. 

 (A recess ensued from 9:39 a.m. until 9:55 a.m.) 

  THE COURT:  Let's go back on the record.  I'll give 

you a minute to get settled.   

 (Pause.) 

  THE COURT:  The Court's ruling will be as follows.  

I guess I'll make a couple of observations and then give you 

a ruling.   

 The Rules clearly allow for a 30(b)(6) deposition of a 

governmental entity.  And the case law, I think both sides 

acknowledge that the case law allows for the examination of 

an attorney.   

 However, I don't see this request, the one directed to 

the Attorney General of New York, as quite the same as the 

general counsel of the NRA being deposed, because I believe 

that he would have facts that wouldn't be covered by an 

attorney-client privilege. 

 This case is somewhat unique.  The Attorney General does 

not have independent knowledge of the facts.  The knowledge 

of facts that the Attorney General has appears to largely 

come from the investigatory file which was turned over to the 

NRA in February.  

 The majority of the topics in the document request appear 

to focus on the mental impression of trial attorneys and I 
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don't think can be the subject of the deposition.   

 Some topics are appropriate and can go forward.  Topic 

#1, which has to do with the prep of a witness and background 

of a witness and things like that.   

 Topic #13, which is communications to various parties, I 

don't think touches on mental impression.  Now, I do say on 

Topic 13 that there may be privileges there, for example, 

between the Attorney General of New York and the Governor of 

New York.  I'm not deciding that this morning, but I do make 

that observation.  But I don't think there are going to be 

privileges with communications between the Attorney General 

of New York and, for example, Ackerman, and then several 

other parties that are in that list. 

 And then I guess I just disagree with the Attorney 

General's position this morning on Topic 17.  I think Topic 

17 is relevant in the hearing that we're going to have, 

because I think what the intention and the place where assets 

of the NRA, if it's dissolved by the New York action, will go 

would be relevant in my consideration as to whether dismissal 

would be an appropriate remedy or the appointment of a 

trustee, if cause is shown on the hearing that begins on 

March 29.   

 And I do take the Attorney General up on her offer this 

morning.  I actually think it would be very helpful to 

everyone, particularly on the deposition that's set for 
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Tuesday, if a more fulsome and helpful index is provided to 

the NRA by 5:00 p.m. on Monday. 

 Mr. Pronske and Mr. Garman, I'll just give you all the 

job just to prepare a pretty simple order on this and get it 

over here.  But I expect, even if an order is not signed, I 

expect compliance with this oral ruling. 

 Thank you very much.  We'll be in recess.  

 (Proceedings concluded at 9:59 a.m.) 

--oOo-- 
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  March 1, 2022      

VIA ELECTRONIC MAIL 

 

The Honorable O. Peter Sherwood  
Special Master  
Ganfer Shore Leeds & Zauderer LLP 
360 Lexington Avenue 
New York, NY  10017 

 
Re: NYAG v. National Rifle Association of America et al., Index No. 451625/2020 
 Supplemental Submission on Behalf of the NRA in Opposition to the 

NYAG’s Motion for a Protective Order  
 

Dear Judge Sherwood: 

Before the Special Master is a motion by the NYAG for a protective order (the “Motion”).  
NYSCEF No. 758.  The NYAG seeks to prevent the NRA from deposing a representative of the 
NYAG pursuant to Rule 11-f of the Commercial Division Rules even though the information the 
NRA seeks is clearly relevant to the NYAG’s action and the NRA’s defenses.  The parties’ 
positions with regard to the dispute are set forth in letters dated January 30, 2022, and 
February 3, 2022. 

Pursuant to the Special Master’s Report of Status Conference, dated February 24, 2022, 
the NRA submits this supplemental letter in further opposition to the Motion.  Specifically, the 
NRA brings to the Special Master’s attention additional facts and authorities that further militate 
in favor of compelling the NYAG’s Rule 11-f deposition. 

A. The OAG’s representation that there are no non-lawyers to testify at the 
Rule 11-f deposition is false. 

During the status conference on February 23, 2022, in response to a question from the 
Special Master, Assistant Attorney General Connell represented that there are no nonlawyers at 
the NYAG that would be able to testify at the rule 11-f deposition.  However, that representation 
is inaccurate and, in any event, not dispositive of the issue here.   

For example, in a press release dated August 6, 2020, the NYAG revealed that her 
investigation of the NRA involved at least three nonlawyers.1  They are Chief Accountant Judith 
Welsh-Liebross and Associate Accountants Darren Beauchamp and Charles Aganu.2   

In fact, the NYAG has in the past affirmatively offered the testimony of its accountants at 
trials, including the testimony of Mr. Beauchamp.  See, e.g., In the Matter of the Judicial Settlement 

 
1 https://ag.ny.gov/press-release/2020/attorney-general-james-files-lawsuit-dissolve-nra 
2 Id. 
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of Final Account for the Estate of Marjorie W. Kenney, 64 Misc. 3d 1232 (reflecting that 
Mr. Beauchamp testified at a trial on behalf of the OAG as recently as 2019).   

Consequently, it is clear that there are nonlawyers at the OAG that can testify at the 
deposition.  In addition, the OAG employs individuals—lawyers and nonlawyers—who did not 
work on the NRA investigation.  As a result, the NYAG’s argument that the NRA seeks to depose 
the “attorney for the other side” is meritless and should be overruled.   

In fact, that is what Judge Hale did in the NRA’s bankruptcy proceeding in the Northern 
District of Texas when he ordered the NYAG to appear for its Rule 30(b)(6) deposition and 
overruled the same objections that the NYAG lodges here.3   Notably, after attempting to resist 
that deposition on similar grounds, the OAG ultimately chose to designate a lawyer—Assistant 
Attorney General William Wang—to appear at the deposition on behalf of the NYAG.   

B. The deposition testimony the NRA seeks is relevant to the NYAG’s lack of standing. 

Further, as noted in the NRA’s letter dated February 3, 2022 (the “Letter”), a reason the 
discovery the NRA seeks is relevant is that one of NYAG’s two dissolution claims against the 
NRA is brought in a derivative capacity on behalf of the NRA’s directors, yet Attorney General 
James lacks standing to represent them.  Specifically, the NYAG harbors prejudices and biases 
against the very individuals whom she purports to represent (and on whose behalf she seeks to 
obtain the death penalty for this civil rights organization).  As a result, the NRA believes that 
Attorney General James cannot represent its directors fairly and adequately and therefore lacks 
standing.  This principle is set forth in Pokoik v. Norsel Realties—cited in the Letter at page 2—
and also in the following authorities: 

 James v. Bernhard, 106 A.D.3d 435, 435-436 (1st Dep’t 2013) (plaintiff in 
derivative action removed due to conflict of interest); 

 Gilbert v.  Kalikow, 272 A.D.2d 63, 63 (1st Dep’t 2000) (“derivative causes of 
action . . . properly dismissed [because] plaintiff . . . failed to demonstrate that he 
will fairly and adequately represent the interests of the limited partnership, in view 
of the ‘totality of the relationship’ between himself and the [other stakeholders]”); 
and 

 
3 Enclosure 3 attached to the NRA’s February 3, 2022 letter at page 28:7 – 29:22. 
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 Sigfeld Realty v. Landsman, 235 A.D.2d 148, 148 (1st Dep’t 1996) (“due to a 
conflict of interest, plaintiff sponsor . . . was an improper party to commence a 
shareholder’s derivative action”).4 

C. The OAG’s disqualifying conflict is apparent from the evidence available to date. 

Finally, the allegations of plaintiff’s disqualifying conflict of interest here are not merely 
speculative.  To the contrary, the factual record developed to date reveals a clear bias towards the 
NRA and, consequently, towards its directors. 

For example, on or about October 25, 2018, James threatened that the NRA “is an 
organization that needs to be held accountable for the destruction and the loss of lives . . . across 
our nation.”5  Just two weeks later, on or about November 8, 2018, James stated:  “Let me be clear: 
when I take office I will investigate the non-profit status of the NRA & take every legal step I can 
to help ensure another life isn’t lost to senseless gun violence. #GunControlNow.”6  These 
statements make clear that Attorney General James disagrees with the NRA’s constitutionally 
protected political speech and wishes to destroy the organization for that reason.   

As alleged in the NRA’s counterclaims against the NYAG, multiple other statements by 
Letitia James reveal that she campaigned for office in 2018 on the promise that, if elected, she 
would leverage the oversight power of the NYAG to “go after” and “take down” the NRA.7  In 
fact, she publicly called the NRA’s advocacy “poisonous” and “deadly propaganda.”8  Her animus 

 
4 See also Lefkowitz v. Lebensfeld, 51 N.Y.2d 442 (1980) (affirming dismissal of entire 

action brought by Attorney General under a statute on lack-of-standing grounds); People ex rel. 
Spitzer v. Grasso, 42 A.D.3d 126, 135, 836 N.Y.S.2d 40, 47 (2007) (“As this Court has stated, the 
Attorney General’s “[s]tanding to sue and supervisory powers are entirely separate legal 
principles.”), aff’d, 11 N.Y.3d 64, 893 N.E.2d 105 (2008); cf. Gebbie Found., Inc. v. Rogerson, 62 
Misc. 2d 944, 949 (Sup. Ct. 1970) (dismissing Attorney General’s cross-claim for failure to allege 
elements of standing); In re Flag Telecom Holdings. Ltd. Securities Litigation, 574 F.3d 29, 35, 
42 (2d Cir. 2009) (trial court properly allowed discovery into class representative’s ability to 
represent the putative class adequately) (citing Amchem Products, Inc. v. Windsor, 521 U.S. 591, 
626 (1997) (“The adequacy inquiry under Rule 23(a)(4) serves to uncover conflicts of interest 
between named parties and the class they seek to represent.”)). 

5 http://liherald.com/stories/nassau-protests-nra-fundraiser,107617 (Oct. 25, 2018). 
6 @TishJames Twitter post (November 8, 2018). 
7 Amended Counterclaims at ¶¶ 4, 17. 
8 Id. at ¶ 4; see also https://ijr.com/new-york-attorney-general-letitia-james-run-governor) 

(October 29, 2021) (last visited January 9, 2022) (Attorney General James touting her “work[] to 
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undisguised, she leveled accusations that the NRA is engaged in “terrorism” and is a “criminal 
enterprise.”9  She also vowed to “take on” the Association and institutions that do business with 
it, including its banking relationships.10  

Notably, in opposing the NYAG’s motion to dismiss the NRA’s counterclaims against the 
NYAG, the NRA argued that Attorney General James allowed her animus toward the NRA to 
affect her prosecutorial decisions against the NRA in this action.  Importantly, in response, the 
NYAG did not deny the animus and merely claimed that, for purposes of the NRA’s counterclaims 
against her, her subjective motivations do not matter.11 

Equally concerning is Everytown’s role in the NYAG’s investigation of the NRA.  
Assistant Attorney General William Wang testified at his Rule 30(b)(6) deposition on 
March 23, 2021 that, in February 2019, representatives of the OAG met with representatives of 
Everytown and that the purpose of the meeting was for Everytown to advise the NYAG of a 
complaint about the NRA’s 2017 Form 990 filing.  (See enclosed transcript of AAG William 
Wang’s deposition at 54:13 – 77:3.)  

According to Assistant Attorney General Wang’s testimony, the team from Everytown that 
attended the meeting included (i) Jason Lilien (a former head of the OAG’s Charities Bureau 
and, at the time of the meeting, Everytown’s outside counsel), (ii) Nicholas Suplina (Everytown’s 
Managing Director for Law and Policy), (iii) Rachel Nash (Legal Consultant at Everytown), 
(iv) Michael-Sean Spence (Everytown’s Senior Director, Community Safety Initiatives), and 
(v) an individual named Michael Kane.  (William Wang Deposition at 55:18-21.)  

The Everytown team met with the Charities Bureau Chief and Lilien’s successor, James 
Sheehan, and then-Assistant Attorney General Laura Wood.  Assistant Attorney General Wang 
testified that, at the time of the meeting, Ms. Wood served as “an Assistant Attorney General within 
the executive division of the [NYAG’s] office.”  (William Wang Deposition at 55:14-15.) 

 
eliminate the NRA” as a reason why voters should support her now-suspended candidacy for 
Governor of New York). 

9 Id. 
10 Id. at ¶ 17. 
11 See generally Attorney General’s Memorandum of Law in Support of Her Motion to 

Dismiss Defendant NRA’s Counterclaims; Attorney General’s Reply Memorandum of Law in 
Further Support of Motion to Dismiss, NYSCEF 279 at 10-14; Reply NYSCEF 560 at 2-5. 
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As the OAG knows, in Everytown’s own words, “Everytown was created to serve as a 
[political] counterweight to the NRA.”12  Two months after meeting with representatives of the 
NRA’s political “counterweight” about the NRA’s regulatory filings, Attorney General James 
authorized an investigation of the NRA.13  Notably, like the OAG, Everytown has refused to attend 
its Rule 11-f deposition and to produce any documents, including any documents related to its 
communications with the NYAG about the NRA.  That discovery dispute was fully briefed on 
February 28, 2022 and is also sub judice. 

As a result, the NRA is entitled seek discovery on the issue of Attorney General’s animus 
towards the people on whose behalf she purports to act in this action and whether, in seeking the 
dissolution of the NRA on behalf of its directors, the NYAG in fact is not acting in their best 
interests. 

Sincerely, 

 
      BREWER, ATTORNEYS & COUNSELORS 
 

/s/ Svetlana M. Eisenberg  
Svetlana M. Eisenberg 
sme@brewerattorneys.com  
750 Lexington Avenue, 14th Floor New 
York, New York 10022 
Tel: (212) 489-1400 

 
COUNSEL FOR THE NATIONAL RIFLE 
ASSOCIATION OF AMERICA  

 

cc:  All Counsel of Record (via electronic email)  
Enclosure:  Transcript of Assistant Attorney General William Wang’s Deposition Testimony 

 

 
12 Statement by John Feinblatt, President of Everytown, Everytown Press Call Recording, 

at  03:27, created May, 11 2021, available for download at 
https://www.everytown.org/press/audio-and-new-report-everytown-responds-to-nra-bankruptcy-
dismissal-an-unmitigated-disaster-for-the-gun-lobby/ (featuring statements by John Feinblatt, 
Justin Wagner (former prosecutor at the OAG’s office and Everytown’s Director of 
Investigations), as well as Andrew Zucker (Everytown’s Director of Political and Federal 
Communications), and Shannon Watts (founder of Moms Demand Action)). 

 
13 William Wang Deposition at 65. 
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

 LETITIA JAMES                               DIVISION OF SOCIAL JUSTICE             
ATTORNEY GENERAL                                 CHARITIES BUREAU 
  

212.416.8965 
Monica.Connell@ag.ny.gov 

 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● WWW.AG.NY.GOV 
 

         March 4, 2022 
VIA EMAIL 
 
Hon. O. Peter Sherwood, Special Master 
360 Lexington Avenue 
New York, NY 10017 
psherwood@ganfershore.com 

 
Re:  People of the State of New York, by Letitia James, Attorney General of the State of New 
 York v. The National Rifle Association of America, Inc. et al., Index No. 451625/2020 
 

Dear Judge Sherwood:  

On behalf of the Plaintiff, the People of the State of New York, the Office of the Attorney 
General of the State of New York (“OAG”) respectfully writes in response to the March 1, 2022 
letter submitted by Defendant National Rifle Association of America (“NRA”) in relation to  the 
NRA’s Amended Notice of Rule 11-f Oral Examination of the Office of the Attorney General of 
the State of New York (“11-f Notice”).   

This letter is also submitted in further support of the Plaintiff’s objections to the 11-f 
Notice (“Plaintiff’s Objections”, which are attached hereto as Exhibit A), and the January 30, 
2022 letter application for a protective order in relation to the 11-f Notice (“OAG 1/30 Letter”), 
which was previously provided to Your Honor and can also be found at NYSCEF 578.  

Brief Statement of Recent Events in the Action  

  On March 2, 2022, the Hon. Joel M. Cohen issued an order partially granting and 
partially denying motions to dismiss which had been filed by the NRA and Defendants Wayne 
LaPierre and John Frazer.  (A copy of that decision (“March 2 Decision”) is annexed as Exhibit 
B.)  The Court dismissed the Plaintiff’s First, Second, Sixteenth and Eighteenth Causes of Action 
which included the Plaintiff’s dissolution and NYPMIFA claims against the NRA, and unjust 
enrichment claims against the individual Defendants.  The motions were otherwise denied and 
claims against all Defendants continue.  

 On February 25, 2022, the Court held argument on the motion to dismiss the NRA’s 
Amended Counterclaims against the Attorney General.  No decision has been issued on that 
motion yet nor has the transcript of argument been prepared.  
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 For the further reasons set forth below, it is respectfully submitted that a protective order 
should issue as against the 11-f Notice.  

I. The NRA’s 11-f Notice Is Defective Because It is Vastly Overbroad. 

In its opposition, the NRA has failed to remedy or even substantively address, the 
fundamental defects in its 11-f Notice.  As set out in the OAG’s Objections and the OAG’s 
January 30th letter, the 11-f Notice purports to be directed at the Plaintiff, the OAG, the Attorney 
General in her individual and official capacities, former Attorneys General, and other unnamed 
agencies and employees of the State.  Its definitions and scope are overbroad. The Notice also 
purports to be only a partial list of the deposition topics, which is not permitted under Rule 11-f.    

 Further, the 11-f Notice is improperly directed at the Attorney General and seeks 
discovery relating to the NRA’s counterclaims against her despite the fact that such discovery 
has been stayed pending a decision on the motion to dismiss the amended counterclaims.  On 
these grounds alone a protective order should issue.  

II. A Deposition of a Corporate Representative Is Not an Appropriate Discovery Device 
Here Because It Seeks Testimony of Opposing Counsel Without the Required 
Showing and Will Improperly Invade Privileged Information.  
A protective order against the 11-f Notice is necessary for additional reasons.  The 

Plaintiff here is the People of the State of New York. The OAG acts in its protective law 
enforcement capacity as counsel for the Plaintiff. To the extent that the 11-f Notice is directed at 
the OAG, it asks for the deposition of counsel for a party without establishing a proper basis, as 
required. A party seeking to depose opposing counsel must demonstrate good cause and an 
inability to obtain information sought from another source, in addition to materiality and 
necessity. Liberty Petroleum Realty, LLC v. Gulf Oil, L.P., 164 A.D.3d 401, 406 (1st Dep’t 
2018); People v. Richmond Capital Group LLC, Index No. 451368/2020 (N.Y. Supreme Ct. 
2020).  

Even if the standard for deposing opposing counsel did not apply, however, there is good 
cause for a protective order because the notice calls for testimony that is inextricable from 
attorney work product, and plainly protected by law enforcement and other privileges. For 
example, the NRA seeks testimony detailing internal aspects of the OAG investigation, litigation 
strategy and trial preparation. This includes protocols for commencing the investigation, 
interviews conducted by the OAG, grounds for the OAG’s discretionary decision to seek 
dissolution and explanation as to how such dissolution would serve the public interest,  how the 
OAG prepared responses to discovery demands in both this and the NRA’s failed bankruptcy 
proceeding, and communications between the OAG and other agencies unrelated to this action. 
See, e,g, Exhibit A, Plaintiff’s Objections, Matters 1, 2, 5, 6, 7, 8, 10, 11, 13, 19-22. As noted in  
the OAG 1/30 Letter, such testimony would directly implicate privileged information and is 
improperly sought herein. See In re EEOC, 207 Fed. Appx. 426, 432 (5th Cir. 2006); S.E.C. v. 
Morelli, 143 F.R.D. 42, 47 (S.D.N.Y. 1992); Liberty Petroleum, 164 A.D.3d at 406.  

A deposition of the OAG in an enforcement action like this one is simply not permissible 
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where the requests seek information that is privileged and protected from disclosure.  People v. 
Katz, 84 A.D.2d 381, 384 (1st Dep’t 1982); People by Lefkowitz v. Volkswagen of Am., Inc . ,  41 
A.D.2d 827, 342 N.Y.S.2d 749 (1st Dep’t 1973) (denying discovery sought from Attorney 
General and finding “that the Attorney-General [in an enforcement action] is not a party plaintiff. 
Plaintiffs are the People and the Attorney-General as the People's attorney sues in their behalf  in  
a protective capacity.”).  

III. The NRA’s Assertion That A Non-Attorney OAG Employee Could Be Designated 
for the 11-f Deposition Is Factually And Legally Wrong.  
 
The OAG investigation and this enforcement action were and continue to be carried out 

by the Plaintiff’s trial team, comprised of attorneys within the OAG. To assert otherwise, the 
NRA relies upon a press release that listed the assistant attorneys general who conducted the 
investigation and commenced the action and added thanks for the “additional assistance” by 
certain accountants within the OAG.  Contrary to the NRA’s assumption, OAG accountants, or 
any non-attorney personnel, who may have assisted the attorneys cannot testif y about the vast 
range of topics identified in the 11-f Notice from personal knowledge, as is evident on the face of 
the topics themselves. Attorneys would have to prepare a non-attorney witness to memorize 
information to respond to the various topics. Such deposition of any OAG non-attorney staff 
member would be equivalent to deposing an attorney with respect to privilege concerns and 
would not justify a departure from the standard set forth in Liberty Petroleum, 164 A.D.3d at 
406.1  Further, the NRA’s request for testimony on the factual basis for the OAG’s claims would 
still necessarily intrude on privileged content, regardless of the identity of the witness. See 
Volkswagen, 41 A.D.2d at 827. 

 
1 The NRA points to the deposition of Assistant Attorney General Will Wang as a corporate representative, which 
took place in its bankruptcy proceedings, arguing that this supports its 11-f Notice.  It does not. The OAG objected 
and the Court quashed almost the entirety of the NRA’s 30(b)(6) notice.  The Bankruptcy Court permitted a 
deposition only on a very narrow fraction of the topics sought by the NRA that were pertinent to the bankruptcy. 
The Court’s order does not support allowing an OAG corporate representative deposition here.  Indeed, the 
Bankruptcy Court distinguished the deposition of the OAG from the deposition in the same proceeding of the 
NRA’s counsel, John Frazer, who had factual knowledge.  The Court was careful to note that, in contrast: 
 

The Attorney General does not have independent knowledge of the facts.  The knowledge of facts that the 
Attorney General has appears to largely come from the investigatory file which was turned over to the 
NRA in February.  The majority of the topics in the document request appear to focus on the mental 
impression of trial attorneys and I don’t think can be the subject of the deposition. 
 

See Exhibit C, attaching March 19, 2021 Tr., pp. 28-29. Again, the Court permitted only inquiry relating to the 
State’s intentions regarding how the NRA’s assets should be distributed if dissolution was granted.  The Court found 
that information was relevant to the questions it and creditors had regarding the NRA’s current and future 
distribution of assets. The Court also allowed inquiry into non-privileged conversations with certain other non-
parties, including Everytown for Gun Safety, a  topic repeated in the NRA’s 11-f Notice but for which it already 
obtained discovery. By contrast, here, the NRA seeks broad discovery into clearly privileged topics calling for the 
mental impressions of attorneys and/or into immaterial and overbroad topics, topics already deemed improper for a  
deposition of the OAG in the Bankruptcy Court’s decision.     

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 779 RECEIVED NYSCEF: 07/18/2022



Hon. O. Peter Sherwood 
March 4, 2022 
Page 4 
 

 
 
 
 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● FAX (212) 416-8393 ● WWW.AG.NY.GOV 
 
 

Helpful here is the case S.E.C. v. Rosenfeld, 1997 WL 576021, at *2 (S.D.N.Y. Sept. 16, 
1997).  There, the court flatly rejected an argument that the government regulator could simply 
identify a non-attorney designee to sit for a deposition as a corporate representative, holding 
that “this action is an SEC enforcement proceeding seeking a determination as to whether 
defendant has violated the securities laws of this country, and that because such investigations 
are conducted by the SEC's legal staff, a [corporate representative] deposition of an SEC official 
with knowledge of the extent of that investigative effort, amounts to the equivalent of an 
attempt to depose the attorney for the other side.” The court added that “since the investigation 
was conducted by SEC attorneys, preparation of the witnesses would include disclosure of the 
SEC attorneys’ legal and factual theories” concerning the allegations, as well as “their opinions 
as to the significance of documents, credibility of witnesses, and other matters constituting 
attorney work product.” Id. at *2-3. 

Here, the OAG staff most knowledgeable about the proposed topics are attorneys, and 
the knowledge necessary to prepare a witness is in the possession of OAG attorneys. Therefore, 
the deposition of any OAG staff member in this case would pose the same privilege concerns 
as the deposition of an attorney. See E.E.O.C. v. McCormick & Schmick's Seafood Restaurants, 
Inc., 2010 WL 2572809, at *6 (D. Md. June 22, 2010); United States v. Dist.  Council of New 
York City & Vicinity of United Bhd. of Carpenters & Joiners of Am., 1992 WL 208284, at *15 
(S.D.N.Y. Aug. 18, 1992).  The NRA accordingly would face the same hurdles it faces 
deposing an attorney. Liberty Petroleum, 164 A.D.3d at 406. 

Finally, as a practical matter, educating a lay witness on the factual bases of all of the 
allegations is a highly inefficient means of discovery, and a deposition in which every question is 
met with a privilege objection and an instruction not to answer is a fruitless exercise. See 
McCormick & Schmick's, 2010 WL 2572809, at *4 (citing “the undue burden and inefficiency 
entailed to prepare a lay witness to engage in rote memorization and recitation of the evidence in  
the case” as a reason to deny a deposition of a law enforcement agency).  

The NRA’s argument that a non-attorney member of the OAG staff could be properly 
deposed thus fails.  

IV. The NRA’s 11-f Notice Improperly Seeks Discovery of the OAG on Matters that Are 
Not Material and Necessary to the Defense of the Action 

A protective order is warranted to preclude the NRA from seeking testimony concerning the 
Attorney General’s alleged bias, conflict of interest or enforcement strategy in this action and its 
exercise of prosecutorial discretion in other actions. Those subjects are neither material nor 
necessary to the NRA’s defense in this action.  Rather, the discovery the NRA seeks concerning 
the OAG and Attorney General’s internal and external communications about the NRA or 
decisions not to seek dissolution in other actions, at best, relates to the NRA’s amended 
counterclaims. See, e.g., Exhibit A, Plaintiff’s Objections, Matters 4, 5, 6, 8, 9 and 23. The 
counterclaims assert that the Attorney General’s investigation of, and enforcement action 
against, the NRA -- in particular the claims for dissolution – were motivated by an improper 
retaliatory purpose or bias against the NRA. As explained in the OAG 1/30 Letter, discovery on 
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the NRA’s counterclaims is deferred until the Court rules on the OAG’s pending motion to 
dismiss those counterclaims. 

The NRA cannot justify proceeding with such discovery now by claiming it is relevant to the 
Attorney General’s standing to seek dissolution purportedly in a “derivative capacity.” See NRA 
3/1/2022 Ltr. at 2. The OAG’s Second Cause of Action sought dissolution pursuant to  N-PCL § 
112(a)(7) (authorizing the Attorney General to enforce rights that are otherwise granted to 
members, directors and officers) and N-PCL § 1102(a)(2)(D) (granting directors and members of 
a not-for-profit corporation a right to seek dissolution). That claim was dismissed by the Court’s 
March 2 Decision. See Exhibit B. While the OAG reserves its rights to appeal that decision, at 
present any challenge to the Attorney General’s standing concerning that claim is moot. 

Moreover, even if the Second Cause of Action for dissolution was currently before the Court, 
the Attorney General’s standing is explicitly established by statute under N-PCL § 112(a)(7). 
Section 112(a)(7)  authorizes the Attorney General to seek dissolution pursuant to N-PCL § 1102 
(which also applies to directors and members). The NRA has cited no authority for disqualifying 
the Attorney General’s standing to exercise her statutory authority due to a purported conflict of 
interest.  

This is distinct from the inapposite cases on which the NRA relies, which involve derivative 
actions brought for the benefit of a corporation or representatives in class action litigation. In 
those cases, the plaintiff, unlike the Attorney General, is seeking to assert rights it does not 
otherwise have in an action and that can bind absent interest holders.   The court must inquire 
whether the derivative plaintiff can “fairly and adequately represent the interests of the 
shareholders and the corporation and  . . .  is free of adverse personal interest or animus.”  Pokoik 
v. Norsel Realties, 57 N.Y.S.3d 677 (N.Y. Supreme Court 2017); see also James v. Bernhard, 
106 A.D.3d 435 (1st Dept. 2013) (derivative action); Gilbert v. Kalikow, 272 A.D. 2d 63 (1st 
Dept. 2000) (same); Sigfeld Realty v. Landsman , 234 A.D.2d 148 (1st Dept. 1996) (same); cf. In  
re Flag Telecom Holdings Ltd. Securities Litig., 574 F.3d 29 (2d Cir, 2009) (class action). The 
few cases the NRA cites in footnote 4 that are not derivative actions, like Lefkowitz v. Lebensfeld 
and Spitzer v. Grasso, concern the Attorney General’s standing in circumstances unlike here, 
where there is an absence of a statutory right.  The Attorney General’s alleged bias or animus are 
simply not at issue. 

For the reasons set forth above, the OAG’s motion for a protective order should be 
granted denying the NRA a deposition of a corporate representative of the OAG. We thank you 
for your attention to these matters.  

Respectfully,   
 
        /s Monica Connell  

Monica Connell 
Assistant Attorney General 

cc: All Counsel of Record 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

   
PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 

Plaintiff, 

-against- 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, WAYNE LAPIERRE, WILSON 
PHILLIPS, JOHN FRAZER, and JOSHUA 
POWELL, 

Defendants. 

                and 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, 

 
Defendant-Counterclaim Plaintiff, 

-against- 

LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, IN HER 
OFFICIAL AND INDIVIDUAL CAPACITIES, 

Plaintiff-Counterclaim Defendants. 

 
 
 
 
 
 
 
 
 
 

 
INDEX NO.: 451625/2020 
 
 
 
 
NOTICE TO TAKE 
DEPOSITION UPON 
ORAL EXAMINATION 

   
TO: Office of the Attorney General of the State of New York 

28 Liberty Street, 15th Floor 
New York, NY 10005 
c/o Monica Connell (monica.connell@ag.ny.gov), Assistant Attorney General 
 
PLEASE TAKE NOTICE that pursuant to Article 31 of the Civil Practice Law and Rules 

and Commercial Division Rule 11-f, Defendant The National Rifle Association of America 
(“NRA”) will take the deposition upon oral examination of the Office of the Attorney General of 
the State of New York, at the offices of counsel for the NRA, Brewer, Attorneys & Counselors, 
750 Lexington Avenue, 14th Floor, New York, New York 10022, on June 24, 2022, at 9:00 a.m. 
E.S.T. or at such location as agreed to by the deponent and the NRA.  The deposition will be taken 
before a notary public or other person authorized by law to administer oaths, and will continue 
from day to day until completed. You are invited to attend and cross-examine. 
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PLEASE TAKE FURTHER NOTICE that the testimony will be videotaped by an 
operator from Shreck Video Services c/o Lexitas Legal, 100 Merrick Road, Rockville Centre, New 
York 11570. 

Dated: May 19, 2022   
New York, New York 

By:  /s/ Philip J. Furia    
William A. Brewer III 
wab@brewerattorneys.com 
Svetlana M. Eisenberg 
sme@brewerattorneys.com 
Philip J. Furia 
pjf@brewerattorneys.com 
Sara Rogers 
sbr@brewerattorneys.com 
 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 
 
ATTORNEYS FOR DEFENDANT                             
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA 
 
 

TO: ALL COUNSEL OF RECORD (BY EMAIL) 
 
 
 
 
 

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 780 RECEIVED NYSCEF: 07/18/2022



Exhibit H 

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 781 RECEIVED NYSCEF: 07/18/2022



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

   
PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 

Plaintiff, 

-against- 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, WAYNE LAPIERRE, WILSON 
PHILLIPS, JOHN FRAZER, and JOSHUA 
POWELL, 

Defendants. 

                and 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, 

 
Defendant-Counterclaim Plaintiff, 

-against- 

LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, IN HER 
OFFICIAL AND INDIVIDUAL CAPACITIES, 

Plaintiff-Counterclaim Defendants. 

 
 
 
 
 
 
 
 
 
 

 
INDEX NO.: 451625/2020 
 
 
 
 
NOTICE TO TAKE 
DEPOSITION UPON 
ORAL EXAMINATION 

   
TO:   James Sheehan 
 Charities Bureau, Deputy Chief 

Office of the Attorney General 
28 Liberty Street, 15th Floor 
New York, NY 10005 
c/o Monica Connell (monica.connell@ag.ny.gov), Assistant Attorney General 
 
PLEASE TAKE NOTICE that pursuant to Article 31 of the Civil Practice Law and Rules, 

Defendant The National Rifle Association of America (“NRA”) will take the deposition upon oral 
examination of James Sheehan, at the offices of counsel for the NRA, Brewer, Attorneys & 
Counselors, 750 Lexington Avenue, 14th Floor, New York, New York 10022, on June 14, 2022, 
at 9:00 a.m. E.S.T. or at such location as agreed to by the deponent and the NRA.  The deposition 
will be taken before a notary public or other person authorized by law to administer oaths, and will 
continue from day to day until completed. You are invited to attend and cross-examine. 
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PLEASE TAKE FURTHER NOTICE that the testimony will be videotaped by an 
operator from Shreck Video Services c/o Lexitas Legal, 100 Merrick Road, Rockville Centre, New 
York 11570. 

Dated: May 19, 2022   
New York, New York 

By:  /s/ Philip J. Furia    
William A. Brewer III 
wab@brewerattorneys.com 
Svetlana M. Eisenberg 
sme@brewerattorneys.com 
Philip J. Furia 
pjf@brewerattorneys.com 
Sara Rogers 
sbr@brewerattorneys.com 
 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 
 
ATTORNEYS FOR DEFENDANT                             
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA 
 
 

TO: ALL COUNSEL OF RECORD (BY EMAIL) 
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

 LETITIA JAMES                               DIVISION OF SOCIAL JUSTICE             
ATTORNEY GENERAL                                 CHARITIES BUREAU 
  

212.416.8965 
Monica.Connell@ag.ny.gov 

 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● WWW.AG.NY.GOV 
 

         June 3, 2022 
VIA EMAIL 
 
Hon. O. Peter Sherwood, Special Master 
360 Lexington Avenue 
New York, NY 10017 
psherwood@ganfershore.com 
 
Re:  People of the State of New York, by Letitia James, Attorney General of the State of New 
 York v. The National Rifle Association of America, Inc. et al., Index No. 451625/2020 
 
Dear Judge Sherwood:  

On behalf of the Plaintiff, the People of the State of New York, the Office of the Attorney 
General of the State of New York (“OAG”) respectfully submits this letter in support of its 
request for a protective order quashing two additional notices of deposition (the “Additional 
Notices”) served by defendant National Rifle Association of America (“NRA”).  By the 
Additional Notices, the NRA makes a second request for a corporate representative deposition of 
the OAG and now also seeks to depose the Chief of the OAG’s Charities Bureau, assistant 
attorney general James Sheehan. Copies of the Additional Notices are collectively attached 
hereto as Exhibit A.  

The Additional Notices are the latest in a series of NRA improper attempts to depose 
OAG staff and seek discovery regarding the internal functioning of the OAG. As set forth in our 
prior papers, in Justice Cohen’s and Your Honor’s rulings, and below, the Additional Notices are 
baseless and frivolous and a protective order should issue.   
Statement of Relevant Facts 

The Hon. Joel M. Cohen has already rejected or deferred the NRA’s attempts to take 
discovery from the OAG itself.  Justice Cohen has found that discovery from the OAG relating 
to the motivation for and how it conducted its pre-complaint investigation is irrelevant to this 
regulatory action and he has stayed discovery on the NRA’s counterclaims. See, e.g., May 6, 
2022 Letter to the Hon. O. Peter Sherwood, discussing and attaching the Transcript of 
12/10/2021 Status Conference before the Hon. Joel M. Cohen (“12/10/2021 Tr.”) at pp. 7-9, 28-
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30. Nevertheless, rather than seek discovery from witnesses to the events alleged in the 
Plaintiff’s Complaint, the NRA continues in its efforts to obtain discovery from OAG staff.  

A. The NRA’s 11-f Notice to Depose a Corporate Representative of the OAG 
On December 31, 2022, the NRA served a notice to take the deposition of the OAG 

pursuant to CPLR § 3106(d) and Commercial Division Rule 11-f (“First 11-f Notice”). The OAG 
moved for a protective order against the NRA’s First 11-f Notice by letter applications dated 
January 30, 2022 and March 4, 2022. Copies of those letters are incorporated herein and annexed 
hereto, collectively and without exhibits, as Exhibit B for Your Honor’s convenience.  

Following argument on March 10, 2022, Your Honor issued a decision on March 23, 
2022, granting the motion for a protective order in all material respects and denying or deferring 
the NRA’s attempts to take testimonial discovery from the OAG.  A copy of the transcript of the 
March 10th argument (“3/10 Transcript”) is annexed as Exhibit C; a copy of Your Honor’s 
March 23rd ruling (“3/23 Ruling”) is attached as Exhibit D.  

In reaching this decision, Your Honor cited caselaw, which disfavors deposing opposing 
counsel and recognizes the significant privilege concerns implicated by such depositions.  See, 
e.g., Liberty Petroleum Realty, LLC v. Gulf Oil, L.P., 164 A.D.3d 401, 406 (1st Dep’t 2018); see 
also People of the State of New York v. Richmond Capital Group LLC, 2021 WL 5412143, at *2 
(N.Y. Sup. Ct. Nov. 19, 2021). 

The reasoning of Your Honor’s ruling on the NRA’s First 11-f Notice extends to and 
precludes a deposition of a non-attorney OAG staff member because it would still necessarily 
intrude on privileged matters. See Volkswagen, 41 A.D.2d at 827; Liberty Petroleum, 164 A.D.3d 
at 406; see also Rosenfeld, 1997 WL 576021, at *2.  Your Honor had suggested efforts to meet 
and confer on some issues relating to the NRA’s 11-f Notice and that some topics would more 
appropriately be addressed through contention interrogatories.   
 As discussed below, despite Your Honor’s 3/23 Ruling, and without making any showing 
of entitlement to seek discovery from opposing counsel, the NRA subsequently served: 

• notices to depose four more non-attorney OAG staff members; 

• a notice to admit directed at the OAG and including 84 separate demands 
relating to the OAG’s internal operations, specifically its staffing and 
budgeting for a variety of enforcement actions concerning the NRA; 

• an accompanying Third Request for Production demanding time sheets for 
every person who has worked on the investigation of the NRA, the NRA’s 
failed bankruptcy proceeding or this regulatory enforcement action 
(collectively the “NRA Matters”); and 

• the Additional Notices. 
As discussed below, the NRA’s extraordinary actions have necessitated serial protective order 
applications. The NRA has not offered a reasonable basis for seeking discovery of the 
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information it seeks. It has not made the required showing to be entitled to discovery from 
opposing counsel. It has not demonstrated that the information it seeks is relevant and not 
privileged.  

B. The NRA’s Service of Four Notices to Depose Non-Attorney OAG Staff 
On or about April 13, 2022, after the 3/23 Ruling, the NRA served notices upon the OAG 

seeking the depositions of four non-attorney OAG employees.  By letter application dated May 
6, 2022, Plaintiff moved for a protective order against the notices.  A copy of that application, 
without exhibits, is attached hereto as Exhibit E and incorporated herein.  

In that application, the OAG demonstrated that a protective order should issue because, 
inter alia, as in the 3/23 Ruling, the NRA has not established an entitlement to depose opposing 
counsel, including through non-attorney OAG staff, or a basis to believe that the information it 
seeks is relevant and not privileged. That application is fully briefed and pending before Your 
Honor. 

C. The NRA’s Service of a Notice to Admit and Request for Production Upon the OAG 
On May 11, 2022, the NRA served a notice to admit upon the OAG seeking 84 

admissions concerning OAG budgets with respect to the NRA Matters and information 
pertaining to every person who worked on the NRA Matters.  None of the admissions sought 
relate to any fact relevant to the Plaintiff’s claims in the Complaint.  Instead, they all relate to the 
OAG’s role as attorneys for the People of New York State. The notice was accompanied by a 
request for production seeking time records for each and every person who worked on the NRA 
Matters.  The OAG was forced to move for a protective order regarding these demands on June 
1, 2022.  

D. The NRA’s Most Recent Service of Two Deposition Notices to the OAG 
On May 19, 2022, the NRA served the Additional Notices: an 11-f notice seeking to 

depose the OAG (“New 11-f Notice”) and a notice to James Sheehan, assistant attorney general 
and Chief of the OAG Charities Bureau.   

On May 19, 2022, we met and conferred with the NRA regarding the basis for the 
Additional Notices.  The NRA’s position was that it is permitted under the Commercial Division 
Rules to serve an 11-f notice without specifying topics.  In response to questions about what the 
NRA hopes to cover in the 11-f deposition, especially given the 3/23 Ruling, NRA counsel 
indicated that they would not violate the ruling but felt we should be able to find someone, 
perhaps a non-attorney, to testify about the Plaintiff’s claims generally and the basis therefore.  
Counsel for the NRA further stated that the NRA is entitled to depose Mr. Sheehan because he 
executed the verification for the Plaintiff’s Second Amended and Verified Complaint (NYSCEF 
649).1  We have asked the NRA for authority for this position and have receive none.   

 
1  Notably, the NRA’s counsel verified the NRA’s most recent answer and counterclaims 
(NYSCEF 629).   
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We were unable to resolve our objections to the Additional Notices and now move for a 
protective order.  

Argument 
Protective orders are appropriate “to prevent unreasonable annoyance, expense, 

embarrassment, disadvantage, or other prejudice to any person or the courts.” CPLR § 3103(a).  In 
determining whether a protective order should issue, a court must weigh the need for discovery 
against the detrimental effects of disclosure “in light of the facts of the particular case before it.” 
Cynthia B. v. New Rochelle Hosp. Med. Ctr., 60 N.Y.2d 452, 461 (1983); Jones v. Maples, 257 
A.D.2d 53, 56-57 (1st Dep’t 1999).  

“[T]he mere request” to depose opposing counsel is good cause for a protective order, 
because it “involves forays into the area most protected by the work product doctrine - that 
involving an attorney's mental impressions or opinions.” S.E.C. v. Morelli, 143 F.R.D. 42, 47 
(S.D.N.Y. 1992). The NRA’s assertion that it can depose an OAG representative about the 
allegations in the Complaints and AAG James Sheehan because he verified the Complaints raises 
particularly acute concerns because asking opposing counsel to explain how the evidence in this 
case bears upon the allegations in the complaint would unavoidably implicate attorney work 
product, among other privileges. Morelli, 143 F.R.D. at 44.  

In addition, as set forth below, Your Honor has already addressed attempts to depose the 
OAG and granted a protective order as against the NRA’s First 11-f Notice and the 3/23 Ruling 
is binding herein.  The Additional Notices are a transparent attempt by the NRA to circumvent 
Your Honor’s rulings.  Even setting that aside, governing caselaw demonstrates that a protective 
order is required as the NRA cannot establish an entitlement to depose opposing counsel or a 
basis to believe that the information sought is relevant and not privileged. 

I. A protective order should issue here because the NRA cannot circumvent the 3/23 
Ruling. 

The NRA already litigated and failed to establish a legitimate basis for deposing the OAG 
on issues relating to its claims of bias or the bases for the OAG investigation and this 
enforcement action.  Your Honor, in granting a protective order as to the NRA’s First 11-f 
Notice to the OAG, which was not appealed, held that the NRA’s request to depose the OAG 
regarding, inter alia, inquiry into the NRA investigation (Topics 6 and 7) and the bases for 
allegations in the Complaint (Topics 14-22) are barred.  Ex. D.  On the basis of the rulings on the 
record on March 10, 2022 and further memorialized in the 3/23 Ruling, alone, the motion for a 
protective order should be granted. 

As Your Honor has already held, in granting a protective order on the NRA’s First 11-f 
Notice, governing caselaw uniformly disfavors the deposition of opposing counsel absent a 
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necessary showing.  Ex. C.  Your Honor quoted from Liberty Petroleum Realty, LLC v. Gulf Oil, 
L.P., 164 A.D.3d 401, 406 (1st Dep’t 2018): 

“Deposition of Opposing Counsel are disfavored for three reasons. First, 
the practice of attorneys deposing their adversary hardly seems calculated 
to 'assist preparation for trial by shaping the issues and reducing delay and 
prolixity.” Second the practice of calling Opposing Counsel as a witness at 
trial is offensive to our conception of the adversarial process. Third, the 
practice of deposing Opposing Counsel raises, at least, the possibility of 
attorney disqualification. This implicates not only the ethics of the 
profession but also the substantive rights of the litigants. That's what we're 
talking about. 

Id., at 62-63; see also 64-65.  Your Honor cited additional authority supporting issuance of a 
protective order:  

There's People versus Capital Corp, a recent decision of my former 
colleague Justice Andrew Barach. There is SEC versus Rosenthal, a case 
in the Southern District of New York of 1997. There is People versus the 
State of New York versus Trump Entrepreneur Initiatives LLC by a 
former colleague of mine Justice Cynthia Kearn. There is EOC versus 
McCormick & Schmick's and I can go on and on and on and on about 
cases that say the very same thing. And I have seen no cases that go in the 
other direction. It is also protected by the public interest privilege and the 
investigatory privilege. [RULING] So, on that grounds, the request to -- 
for a protective order … is granted. 

Ex. C at 54-56. Your Honor recognized that the NRA’s attempts to depose opposing counsel 
were improper, irrelevant and called for the production of privileged information. Ex. C, p. 36. 

 The 3/23 Ruling is the law of the case and prevents the NRA from deposing the OAG.  
Martin v. City of Cohoes, 37 N.Y.2d 162, 165 (1975) (“The doctrine of the ‘law of the case’ is a 
rule of practice, an articulation of sound policy that, when an issue is once judicially determined, 
that should be the end of the matter as far as Judges and courts of co-ordinate jurisdiction are 
concerned.”).  

II. A protective order should issue here because, as in the previous Special Master 
Ruling, the NRA cannot establish an entitlement to depose OAG staff or a basis to 
believe that the information sought is not privileged. 

The law that governed the Special Master’s 3/23 Ruling is equally applicable here and 
supports a protective order.  As set out in the OAG’s previous letter applications, a party seeking 
to depose opposing counsel, like the NRA, bears the burden to prove good cause for the same 
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and an inability to obtain information sought from another source, in addition to materiality, 
necessity, and that the information it seeks is not privileged. See, inter alia, Exs. B and E; Liberty 
Petroleum Realty, LLC, 164 A.D.3d at 406; Richmond Capital Group LLC, 2021 WL 5412143, 
at *2; Volkswagen of Am., Inc., 41 A.D.2d at 342; Rosenfeld, 1997 WL 576021, at *2; In re 
EEOC, 207 Fed. Appx. at 432; Morelli, 143 F.R.D. at 47. The NRA cannot establish good cause 
to depose opposing counsel or that information obtained in such depositions would not be 
privileged.   

CONCLUSION 
The NRA attempts to evade the 3/23 Ruling by failing to specify topics or deponents in 

its New 11-f Notice and instead just asking to depose the Office of the Attorney General and an 
assistant attorney general. Ex. A. While an 11-f notice need not specify topics, here, where the 
notice seeks discovery from opposing counsel and the discovery Special Master has already 
ruled on the NRA’s First 11-f Notice and granted a protective order as to most of the topics, the 
New 11-f Notice is a transparent effort to evade that ruling, which was not appealed by the NRA.  

The notice to depose assistant attorney general James Sheehan is similarly defective in 
that it flies in the face of the reasoning of the 3/23 Ruling and governing caselaw.   

Finally, the NRA again seeks to depose opposing counsel without making the necessary 
showing for such extraordinary relief, without establishing that the information it seeks is 
relevant and not privileged as previously outlined by Your Honor.  

In light of the foregoing, it is respectfully submitted that a protective order should be 
issued as against the Additional Notices. 

Respectfully,   

        /s Monica Connell  
Monica Connell 
Assistant Attorney General 

cc: All Counsel of Record 
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1
2  SUPREME COURT OF THE STATE OF NEW YORK

 COUNTY OF NEW YORK
3  ------------------------------------------X

 PEOPLE OF THE STATE OF NEW YORK, BY LETITIA
4  JAMES, ATTORNEY GENERAL OF THE STATE OF NEW

 YORK,
5

                            PLAINTIFF,
6
7            -against-        Case No.:

                            451625/2020
8
9  THE NATIONAL RIFLE ASSOCIATION OF AMERICA,

 INC., WAYNE LaPIERRE, WILSON PHILLIPS, JOHN
10  FRAZER, and JOSHUA POWELL,
11                             DEFENDANT.

 ------------------------------------------X
12                     DATE: June 16, 2022
13                     TIME: 9:30 A.M.
14
15        MEETING WITH HIS HONORABLE JUDGE
16  SHERWOOD, held remotely, at all parties
17  locations, before Karyn Chiusano, a Notary
18  Public of the State of New York.
19
20
21
22
23
24
25
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1          MEETING WITH JUDGE SHERWOOD
2             By its terms, Rule 2863 makes
3        clear that the work product doctrine
4        protects work done in anticipation of
5        litigation for trial by an attorney,
6        as well as a party or other agents of
7        the party or its representatives,
8        materials produced or information
9        possessed by an agent working for an
10        attorney, such as an investigator,
11        may be protected as work product
12        particularly when disclosures of such
13        information would reveal the
14        attorneys' thinking and strategies,
15        i.e., opinion, work product.
16             So, it's pretty clear.  So --
17        so, the protective order with respect
18        to that will be granted.
19             With respect to the Corporate
20        Representative, the NRA cites several
21        cases relying on Federal Law Rule
22        30(b)(6), that provision expressly
23        provides for the disclosures by the
24        government.  None of the cases cited
25        are State cases, I believe that we
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1          MEETING WITH JUDGE SHERWOOD
2        don't have a comparable provision in
3        the CPLR.
4             So, I think that the -- the
5        request for a protective order may be
6        appropriate, but I do want to give
7        the -- I want to make sure that I
8        have this right, I do want to give
9        the AG an opportunity to weigh in on
10        the question -- on this question
11        given that the NRA has pointed to
12        several Federal cases that would
13        require an agency to -- to put up
14        someone with knowledge of -- of the
15        facts who can testify.
16             MS. CONNELL:  Your Honor, my
17        colleague, Steven Shiffman, will
18        handle will this.
19             MR. SHIFFMAN:  Good morning,
20        Your Honor.  We would like to address
21        those cases as well as the overall
22        request to have --
23             JUDGE SHERWOOD:  How much time
24        do you need?
25             MR. SHIFFMAN:  Probably three
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  June 23, 2022 
 

VIA EMAIL 

Hon. O. Peter Sherwood, Special Master 
Ganfer Shore Leeds & Zauderer 
360 Lexington Avenue 
New York, New York 10017 
 

Re: NYAG v. The National Rifle Association of America, et al.,  
Index No. 451625/2020 

Dear Judge Sherwood: 

The National Rifle Association of America (the “NRA”)1 faces more than 600 paragraphs 
of salacious allegations culminating in demands for significant relief, including in the Second 
Amended Verified Complaint, which seeks the imposition of an independent compliance monitor 
and independent governance expert. That and other relief, if granted, would place the NRA under 
government control for an indefinite period of time, and would interfere with the Association’s 
ability to achieve its lawful objectives for its millions of members.  To combat these charges, the 
NRA seeks relief to which it is entitled under the New York Civil Practice Law and Rules and 
the Commercial Division Rules, namely, the opportunity to depose a representative of the Office 
of the Attorney General of New York (the “NYAG”) to determine the factual bases upon which 
the NYAG asserts its allegations.  To date, the NRA has not received any discovery from the 
NYAG (beyond an investigative file composed mostly of documents produced by the NRA to 
the NYAG and documents produced in response to various third-party subpoenas).  The NRA 
therefore seeks to depose a corporate representative of the NYAG to learn the factual bases for 
the NYAG's allegations.2 

 
1 In compliance with the Special Master’s expressed preference for a joint submission on behalf of all 

interested defendants at the last conference, defendants Wayne LaPierre and John Frazer join in this letter. 
2 The NRA hereby incorporates by reference its previous submissions on the matter, including letters dated 

February 3, 2022 and March 1, 2022, attached hereto as Exhibit A and Exhibit B, respectively.  The June 16, 2022 
hearing transcript is attached as Exhibit C.  The NRA’s June 13, 2022 letter is attached as Exhibit D.    
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I.  

BACKGROUND 

On December 31, 2021, the NRA served an amended notice on the NYAG seeking to 
take the deposition of an NYAG corporate representative pursuant to Commercial Division 
Rule 11-f.  The NYAG provided its responses and objections on January 20, 2022.  On 
May 19, 2022, the NRA served an additional notice on the NYAG under Commercial Division 
Rule 11-f seeking again to depose a corporate representative of the NYAG.  Also on 
May 19, 2022, the NRA served a notice to take the deposition of James Sheehan.  On 
June 3, 2022, the NYAG applied for a protective order regarding the deposition notices of the 
NYAG and James Sheehan.  Your Honor granted the protective order as to James Sheehan on 
June 16, 2022, while permitting limited additional argument on the issue.   

II.  

ARGUMENT AND AUTHORITIES 

A. Matters on Which the NRA Seeks to Depose an NYAG Representative Remain 
Relevant 

Certain of the Matters in the prior Rule 11-f notice on which the NRA seeks to depose the 
Rule 11-f representative remain alive and relevant.  For example, Matters 1-3 concern document 
preservation and discovery responses, querying the NYAG as to what steps they took to preserve 
documents and gather information.  The NYAG has asked similar questions of almost all NRA 
witnesses, including NRA general counsel (who the NYAG has been permitted to 
depose).  Matters 4-5 inquire about the bases for public statements by the NYAG.  The transcript 
of a prior oral argument suggests that the Court agrees that these Matters remain relevant, even 
after dismissal of the counterclaims.3  

  
B. Pursuant to CPLR 3102(f), the Government Must Comply with Discovery Obligations 

The CPLR is clear that the government is not exempt from discovery 
obligations.  CPLR 3102(f) provides that “[i]n an action in which the state is properly a party, 
whether as plaintiff, defendant or otherwise, disclosure by the state shall be available as if the 
state were a private person.”  See CPLR 3102(f).  As a case cited by the NYAG herself confirms, 
a court has full discretion to order such an examination where, as here, the NYAG is engaged as 

 
3 Tr. of Hearing Held on Mar. 10, 2022 at 21:21-22:12 (Ms. Eisenberg: “Well, but if the counterclaims are 

dismissed, my position is that I still get to inquire into No. 5 because it’s relevant to claims and defenses given [sic] 
[even if] the counterclaims don’t survive.” Special Master: “You and I are in violent agreement.”). 
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a party in civil litigation and acting in its protective capacity.  See People v. Katz, 446 N.Y.S.2d 
307 (N.Y. App. Div. 1982); cf. Lefkowitz v. Raymond Lee Org., Inc., 405 N.Y.S.2d 905, 906 
(N.Y. Sup. Ct. 1978) (denying a deposition of the Attorney General in a criminal case, but noting 
that “[i]t cannot be disputed that where the State appears as a normal party . . . it may be deposed 
under the same standards, as are applicable to a private party”).  In Katz, the court specifically 
stated that in a case such as this, where the NYAG argues it is operating in its protective 
capacity, “this Court may order such disclosure as appropriate in this type of ‘protective’ case as 
long as the disclosure ordered does not constitute an abuse of discretion as a matter of 
law.  Thus, the moving defendants are entitled to examine the State, as if it were a private 
person,4 on those matters material and relevant to the defense, unless those matters are otherwise 
protected from disclosure.”  Id. at 309-10.  Rule 11-f too expressly permits an entity deposition 
of a “government, or governmental subdivision, agency or instrumentality.”  Comm. Div. 
R. 11-f(a).   

 
The NRA (along with the other joining parties) seeks the factual bases for the NYAG’s 

numerous allegations and claims against it and them; such factual bases are necessary and 
material to the NRA’s and others’ defenses, as they must be informed enough to prepare to 
counter the NYAG’s yet unknown assertions.  Discovery of the extent of the vague allegations 
against the parties satisfies the traditional touchstones: the information sought is material and 
necessary, it is sought in good faith, and it cannot be learned from another source.  Liberty 
Petroleum Realty, LLC v. Gulf Oil, L.P., 164 A.D.3d 401, 406 (1st Dep’t 2018).5  Further, the 
NRA submits that a mechanism to prevent the NRA’s inquiry into areas of privilege already 
exists—objections at the deposition itself.   

  
C. A Rule 11-f Deposition Is More Appropriate than Contention Interrogatories to 

Provide the Relevant Information the NRA Seeks 

“Courts generally resist efforts to use contention interrogatories as a vehicle to obtain 
every fact and piece of evidence a party may wish to offer concerning a given issue at 
trial.  Thus, courts do not typically compel responses to interrogatories that seek a catalog of all 
facts or all evidence that support a party’s contentions.”  Linde v. Arab Bank, PLC, 2012 WL 
957970, at *1 (E.D.N.Y. Mar. 21, 2012).  Here, contention interrogatories are not more 
appropriate than a Rule 11-f deposition given that such interrogatories “will almost inevitably 
produce what the defendant complains about—a mass of data that contains, ‘incidental, 

 
4 In another case cited by the NYAG, People by Lefkowitz v. Volkswagen of Am., Inc., 342 N.Y.S.2d 749, 

752 (N.Y. App. Div. 1973), the court held that “[n]o special or unusual circumstances are shown to warrant granting 
the relief sought,” but Katz notes that, after further development by the courts, the “’special circumstances’ criterion 
would appear to be too restrictive.”  Katz, 446 N.Y.S.2d at 309. 

5 The NRA does not concede that Liberty Petroleum, which did not involve a deposition of an entity’s 
representative, is controlling.  Even if it were, the NRA meets the standard.  
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secondary, and perhaps irrelevant and trivial details.’”  Id. (citing IBP, Inc. v. Mercantile Bank of 
Topeka, 179 F.R.D. 316, 321 (D. Kan. 1998).  It is therefore more appropriate for the NRA to 
obtain this information through a Rule 11-f deposition, particularly appropriate here given that 
discovery has not yet closed and the NRA will be able to target discovery requests based on facts 
uncovered at the deposition.  Moreover, the NRA will be able to properly prepare witnesses for 
future depositions by the NYAG.  

  
D. A Rule 11-f Deposition Would Require the NYAG to Explicate the Full Factual Bases 

for Its Allegations, Rather than Merely Listing Examples 

As set forth in Appendix A, attached hereto, the NYAG lists multiple factual claims as a 
“for example,” then neglects to list the other bases for her claims.  The documents proffered so 
far by the NYAG have not shed light on the specifics of any of her claims, and the NRA needs to 
know sooner rather than later the universe of facts upon which the NYAG makes her case.  The 
Rule 11-f deposition will allow for the NRA to probe specifics of certain claims, which will in 
turn allow for the NRA to be adequately prepared for summary judgment and trial.   

  
E. Comparisons to Fed. R. Civ. P. 30(b)(6) Are Appropriate and Suggest Deposition of the 

Rule 11-f Corporate Representative is Permissible  

 The Practice Commentaries to CPLR 3106 state that “[t]he commercial division rule 
[11-f] is akin—though not identical—to the familiar Rule 30(b)(6) of the Federal Rules of Civil 
Procedure, which governs depositions of corporations in federal court.”  N.Y. C.P.L.R. § 3106 
(McKinney).  In fact, the federal rule and rule 11-f are identical in respects relevant here.  
Compare Fed. R. Civ. P. 30(b)(6) (stating “Notice or Subpoena Directed to an Organization. In 
its notice or subpoena, a party may name as the deponent a . . . governmental agency . . . .”) 
with Commercial Division Rule 11-f (“Depositions of Entities; . . . (a) A notice or subpoena 
may name as a deponent a . . . government, or governmental subdivision, agency or 
instrumentality . . . .”). 

 
Federal courts have compelled depositions of attorneys general.  See, e.g., Dallas v. 

Goldberg, 2001 WL 477170, at *1 (S.D.N.Y. May 7, 2001) (allowing the plaintiffs “to depose 
. . . the employee or agent of the New York State Office of the Attorney General”); Zeleny v. 
Newsom, 2020 WL 3057467, at *1 (N.D. Cal. June 9, 2020) (mentioning in passing the prior 
deposition of an attorney general).  Rule 30(b)(6) “permits parties to depose a government 
agency or other organization if they ‘describe with reasonable particularity the matters for 
examination.’”  Mitchell v. Atkins, 2019 WL 6251044, at *1 (W.D. Wash. Nov. 22, 2019).  The 
agency must then designate a representative who ‘must testify about information known or 
reasonably available to the organization.’”  Id.  In Mitchell, the court did not allow a 
Rule 30(b)(6) deposition of a government employee because (i) the information sought was 
beyond the purview of the agency; and (ii) the deposition topics improperly sought legal 
opinions.  Here, there is no similar concern:  The NRA seeks a Rule 11-f deposition to ascertain 
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the factual bases for the NYAG’s allegations (presumably already within the possession of the 
NYAG) and does not seek legal opinions.  Further, the NRA has described precisely the topics 
on which it seeks to depose the NYAG, and therefore should be allowed to move forward with 
the Rule 11-f deposition. 

 
Moreover, federal cases are not “inconsistent with the rule that’s set forth with[in] the 

Liberty Petroleum [case].”  Tr. of Hearing Held on June 16, 2022 at 15:9-20 (arguing on behalf 
of the NYAG that Rule 30(b)(6) cases are inapposite) .  

 
First, Liberty Petroleum did not involve rule 11-f or a governmental agency. 
 
Second, Rule 30(b)(6) notices have been resisted by Attorneys General unsuccessfully 

based on the same arguments as those advanced by the NYAG here.  Yet, they were rejected by 
the courts: 

 
• In William Beaumont Hosp. v. Medtronic, Inc., No. 09-CV-11941, 2010 WL 2534207, at 

*3 (E.D. Mich. June 18, 2010)  at *22-23 (E.D. Mich. June 18, 2010), the government 
argued that “this subject matter is protected by the attorney-client privilege and the 
attorney work product doctrine and is not reasonably calculated to lead to the discovery 
of admissible evidence” and that “to the extent this information is discoverable, Plaintiffs 
should be limited to contention interrogatories.”  Yet, the court compelled the 30(b)(6) 
deposition because the “[p]laintiffs should have the opportunity to more fully probe 
[defendant's] [interrogatory] response using the traditional method for ascertaining facts 
in the litigation process-- examination of a witness.” 
 

• In Serrano v. Cintas Corporation., No. CIV. 4-40132, 2007 WL 2688565, at *2 (E.D. 
Mich. Sept. 10, 2007), the government resisted a deposition, claiming it was an “attempt 
to elicit general opinion testimony in irrelevant and improper areas, and thus, the 
deposition is not a legitimate use of Rule 30(b)(6).”  Id.; see also 2:06-cv-12311-SFC-
RSW Dkt No. 71 (E.D. Mich May 15, 2007) (EEOC’s brief arguing that its knowledge 
of the facts was “derivative,” and not “first-hand” and that the party seeking the 
deposition was “uniquely situated with respect to knowledge” and already had a copy of 
the government’s “investigative file”).  Yet, the court denied the motion for a protective 
order barring a 30(b)(6) deposition.  Serrano v. Cintas Corporation., No. CIV. 4-40132, 
2007 WL 2688565, at *2. 
 

• In United States ex rel. Fry v. Health Alliance of Greater Cincinnati, No. 1:03-cv-167, 
2009 WL 5227661, at *3 (S.D. Ohio Nov. 20, 2009), the government contended that 
“Defendants [sought] to depose government counsel.”  Yet, the court ruled that, “[r]ather 
they ‘seek a representative of the [government] to explain under oath how it calculated 
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the hundreds of millions of dollars it seeks in this case, and to detail evidence the 
[government] has to support those allegations.” Id. (also rejecting the government’s 
argument that the topics set forth in the 30(b)(6) notice [were] topics to which only a 
government attorney can testify” because “the fact that government attorneys are the 
only individuals with the requisite knowledge to answer Defendants questions does not 
prevent them from preparing a designee to answer the questions”). 

See also “A PRACTICAL GUIDE Defending Against State Attorney General Litigation,” 
Jessica D. Miller and Jordan Schwartz, 55 No. 9 DRI For Def. 50 (noting that while “[a] handful 
of courts have barred depositions of government agency lawyers on these bases” and “[w]hile 
attorneys general have relied on these cases in opposing a defendant’s efforts to take 30(b)(6) 
depositions, this caselaw represents the minority approach” and “[s]everal other courts have 
recognized that defendants have a right to depose public agencies that sue them”). 
  
 Finally, even if the parties seeking discovery were required to show necessity as the 
NYAG claims (Tr. of Hearing Held on June 16, 2022 at 15:9-24), they have done so here.  See, 
e.g., Letter from the NRA to Judge O. Peter Sherwood (June 13, 2022), as well as appendix A 
attached thereto. 

 

F. James Sheehan Should Be Deposed 

“To depose a high-ranking government official, a party must demonstrate exceptional 
circumstances justifying the deposition—for example, that the official has unique first-hand 
knowledge related to the litigated claims or that the necessary information cannot be obtained 
through other, less burdensome or intrusive means.”  Branch v. State Univ. of New York 
Downstate Med. Ctr., 2021 WL 2157823, at *1 (S.D.N.Y. May 27, 2021) (emphasis added). 
Here, Mr. Sheehan admitted that he has “unique first-hand knowledge related to the litigated 
claims” when he verified four of NYAG's complaints, signed “To my knowledge,” given that 
each complaint contains many allegations that are not based “upon information and belief,” but 
rather stated as fact.  The NRA does not oppose designating Mr. Sheehan as the 
Rule 11-f corporate representative.  In fact, for the sake of expediency, such a determination may 
be the most efficient means by which the defendants may discover the underlying factual bases 
for each of the NYAG’s claims.  

  
III.  

CONCLUSION 

The NRA reiterates that, in a high-profile, quasi-death penalty case, it must be allowed 
before the close of discovery to question the NYAG about her allegations against the NRA.  To 
date, the NYAG has been lax in its delivery of responsive documents, with such documents 
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trailing off towards the end of 2020, and the NRA has not been permitted to further discover 
information required to prepare its defense.  The NRA further reiterates that contention 
interrogatories are inadequate to provide the information the NRA seeks because they are only 
applicable at the close of discovery.  Allowing the NRA to depose, as a Rule 11-f witness, James 
Sheehan or another individual designated by the NYAG would permit the NRA to determine 
upon which factual bases certain of the NYAG’s claims rely, in turn allowing the NRA to 
prepare a fulsome defense.  The NRA does not object to the deposition of James Sheehan as the 
Rule 11-f deponent. 

 Respectfully submitted,  

 /s/ William A. Brewer III  
 William A. Brewer III  
 Sarah B. Rogers 
 Svetlana M. Eisenberg 
 Blaine E. Adams 

BREWER, ATTORNEYS & COUNSELORS  
 750 Lexington Avenue, 14th Floor  
 New York, New York 10022  
 Telephone: (212) 489-1400  
  

COUNSEL FOR THE NATIONAL RIFLE 
ASSOCIATION OF AMERICA 

 

cc:  All Parties’ Counsel of Record  
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

 LETITIA JAMES                               DIVISION OF SOCIAL JUSTICE             
ATTORNEY GENERAL                                 CHARITIES BUREAU 
  

212.416.8965 
Monica.Connell@ag.ny.gov 

 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● WWW.AG.NY.GOV 
 

       June 30, 2022 
 
VIA EMAIL 
 
Hon. O. Peter Sherwood, Special Master 
360 Lexington Avenue 
New York, NY 10017 
psherwood@ganfershore.com 
 
Re:  People of the State of New York, by Letitia James, Attorney General of the State of New 
 York v. The National Rifle Association of America, Inc. et al., Index No. 451625/2020 
 
Dear Judge Sherwood:  

The Office of the Attorney General (“OAG”) respectfully submits this letter in further 
support of its June 3, 2022 request for a protective order with respect to the National Rifle 
Association of America’s (“NRA”) May 19, 2022 notice for a Rule 11-f deposition of the OAG 
(“Second Notice”), and in response to the NRA’s June 23, 2022 supplemental submission.1   

BACKGROUND 

On December 31, 2021, the NRA served its first Rule 11-f notice on the OAG (“First 
Notice”), attached hereto as Exhibit A, seeking to examine a corporate representative of the OAG 
on 23 topics.  The OAG moved for a protective order with respect to the First Notice and, after 
briefing and oral argument, Your Honor granted the motion with respect to 17 of the 23 topics, 
deferred ruling on 3 topics, including 2 that were deferred until after the decision on the motion to 
dismiss the NRA’s counterclaims, and directed the parties to meet and confer with respect to 3 
topics.  (OAG 6/3/22 letter, Ex. D.)  Without meeting and conferring on any of the topics, on May 
19th, the NRA served the Second Notice. In an ill-disguised attempt to avoid Your Honor’s decision 
with respect to the First Notice, in the Second Notice, the NRA failed to specify any topics for the 
examination. In a subsequent meet and confer, the NRA provided little additional detail, only 
stating that the OAG should produce someone to testify about its claims generally and the basis 
therefor. Your Honor has already ruled, however, that inquiry into the bases for the Complaint’s 

 
1 A copy of the Second Notice is attached to the OAG’s June 3, 2022 letter as Exhibit A. 
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allegations is not an appropriate subject for an 11-f examination here, where the OAG is acting as 
counsel, because such an examination would intrude on numerous privileges.  (Id., Ex. D at 2; see 
id., Ex. C, at 75-76.)   

On June 3rd, the OAG moved for a protective order and on June 13th, the NRA opposed the 
motion, asserting that the Second Notice was proper because defendants needed more information 
concerning the Complaint’s allegations. As examples of the information needed, the NRA cited 
two allegations in the Complaint, concerning improper related party transactions and false filings 
by the NRA, where the details in the Complaint supporting the allegations were “not exhaustive.” 
(NRA 6/13/22 letter at 2 & fns. 3&4.)2 Both the examples given were, however, covered by Your 
Honor’s prior decision granting the protective order with respect to topics 15 and 21 in the First 
Notice. (OAG 6/3/22 letter, Ex. D.) As set forth more fully in our June 3rd letter and below, the 
law of the case, as well as other applicable precedents, establishes that inquiry into these or similar 
topics would infringe on numerous privileges and, as a result, the OAG’s request for a protective 
order should be granted.   

At oral argument, Your Honor asked for supplemental briefing on whether the federal cases 
cited by the NRA on page 6 of its June 13th letter should affect the Court’s preliminary view that the 
protective order should be granted.  On June 23rd, the NRA submitted a supplemental letter, asserting 
that certain topics from its First Notice “remain alive and relevant,” citing topics 1-3, which relate 
to document preservation and production, and topics 4-5, which inquire about statements made by 
the OAG and Attorney General James. (NRA 6/23/22 letter at 2.)  Neither of these topics is 
properly a subject of an 11-f examination here.  First, the NRA failed to follow up with respect to 
topics 1-3 and has not sought to meet and confer with the OAG concerning any outstanding issues 
that it would need testimony on with respect to the OAG’s document production.  Second, as set 
forth below, the request with respect to topics 4-5 is mooted by the Court’s decision dismissing 
the NRA’s counterclaims. Finally, the NRA has failed to explain why the federal cases from Florida 
and Utah it cited, which all predate the decision in Liberty Petroleum Realty, LLC v. Gulf Oil, L.P., 
164 A.D.3d 401 (1st Dep’t 2018), should be relied upon instead of that binding precedent.  

ARGUMENT 

In Liberty Petroleum, the First Department recognized that examinations of opposing 
counsel are disfavored and held that if a party seeks to depose opposing counsel and it is shown 
that the examination will invade privilege, the examinations can only go forward if the party then 
shows the information it seeks is “material and necessary,” “is not available from another source” 

 
2 The NRA also attached an appendix to its letter that incorrectly lists examples of “conclusory” allegations – which 
it defines as allegations that are supported by examples, but not exhaustive ones. Any effort by the NRA to obtain 
testimony seeking additional factual support for these allegations fails for the same reasons underlying Your 
Honor’s decision to grant the protective order with respect to topics 14–22 in the First Notice. 
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and the request is made in good faith. Id. at 408.3  In this case, the OAG has no relevant personal 
knowledge; it brought the Complaint based on the investigation it conducted. As Your Honor 
recognized, examining the OAG concerning that investigation or the products of it – i.e., the factual 
basis for the Complaint’s allegations – would invade numerous privileges and the work product 
doctrine. (OAG 6/3/22 letter, Ex. D at 2; Id., Ex. C, at 75-76.) Thus, in order to proceed with an 
examination of the OAG, the NRA must satisfy the requirements of Liberty Petroleum.  It has not, 
and cannot, do so, nor has it, or can it, explain why it should be relieved of that burden. 

Instead of attempting to explain why Liberty Petroleum is inapplicable, in its supplemental 
letter, the NRA simply cites authorities holding that the government is not immune from discovery 
when it is a party. In doing so, the NRA not only misinterprets and mischaracterizes many of the 
cases it cites, but also misses the point. The question is not, as the NRA frames it, whether an 11-
f examination of the OAG could ever be held; rather, the relevant questions are whether the NRA 
must satisfy the requirements of Liberty Petroleum, where, as here, it is seeking the examination 
of its opposing counsel and whether it has done so. The answer to these questions is clear under 
New York law: examinations of government attorneys concerning their investigations and 
prosecutions can only proceed if the party seeking such examinations establishes that the 
information sought is material and necessary and unavailable from other sources.  The NRA does 
not cite any relevant authority to the contrary and has not satisfied its burden under Liberty 
Petroleum.4 Virtually all the authorities the NRA cites only address the first question, not the latter 
ones. Indeed, the NRA does not cite a single New York State case that grants an examination of 
the OAG when it is acting as counsel, let alone any granting such an examination on topics similar 
to the ones sought here.  

 
 In its June 23rd letter, the NRA cites a string of authorities that do not support permitting 

an examination here and, often, do not stand for the proposition for which the NRA cites them.  
Thus, for example, the NRA asserts that “Federal courts have compelled depositions of attorneys 
general.” (Id. at 4.) But the two cases it cites for this proposition have no relevance here except to 
the extent that they undercut the NRA’s argument. The court in Zeleny v. Newsom, 2020 WL 
305746, (N.D. Cal. June 9, 2020), did not, as the NRA asserts, compel an Attorney General 
examination; rather, it denied the defendant’s motion to compel a 30(b)(6) examination of the 
Attorney General.  Id. at *1-*3. In Dallas v. Goldberg, 2001 WL 477170 (S.D.N.Y. May 7, 2001), 
the court permitted a limited examination of an Attorney General representative, but it did so in 

 
3 People v. Katz, 446 N.Y.S.2d 307 (1st Dep’t 1982), is not to the contrary.  In Katz, the court reversed a decision 
permitting an examination of the Attorney General because there was an insufficient record to show that the 
examination was necessary, but held that on remand the court could order an examination “on those matters material 
and relevant ... unless those matters are otherwise protected from disclosure.”  Id. at 309-10.  Liberty Petroleum, 
which was decided by the First Department 36 years after Katz, is completely consistent with Katz.  Read together, 
they establish that an examination of the Attorney General acting in her protective capacity is not permissible if it 
will likely invade privilege unless there is a showing that the information sought is material and necessary and 
cannot be obtained from other sources.  Id.; Liberty Petroleum, 164 A.D.3d at 408.   
4 The federal authorities that the NRA cites from Florida and Utah are inconsistent with the law applied in New 
York by both federal and state courts. (See pp. 4-5, infra.) 
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circumstances that are completely distinguishable from this case. Thus, in Dallas, unlike here, the 
Attorney General was neither a party nor the attorney for a party.  See id. Rather, Dallas involved 
a lawsuit against investigators and the deposition was sought concerning the State’s policy of 
indemnifying officers, an inquiry that does not raise any privilege concerns.  Id. at *2.   

 
Similarly, the authorities the NRA cites for the proposition that “Rule 30(b)(6) notices have 

been resisted by Attorneys General unsuccessfully based on the same arguments as those advanced 
by the NYAG here,” (NRA 6/23/22 letter at 5-6), do not support that proposition.  Indeed, none 
of the cases involved a request to depose a representative from an Attorney General’s office. 
Contrary to the NRA’s assertion, William Beaumont Hosp. v. Medtronic, Inc., 2010 WL 2534207 
(E.D. Mich. June 18, 2010) involved a request to depose a private party, not the government, let 
alone an Attorney General. 2010 WL 2534207, *3. Similarly, Serrano v. Cintas Corp., 2007 WL 
2688565 (E.D. Mich. Sept. 10, 2007) did not involve a request to depose an Attorney General.5 
The court in Serrano permitted an examination of the EEOC, but it did so because it found that 
the authorities that preclude such examinations “deal[] with privileged information and with taking 
the deposition of opposing counsel” that are “not applicable to the current circumstances.”  Id. at 
3; see EEOC v. McCormick & Schmick’s Seafood Rests. Inc., 2010 WL 2572809 (D. Md. June 22, 
2010) (granting protective order and distinguishing Serrano because it did not involve privileged 
information); U.S., ex rel. Fry v. Health Alliance, 2009 WL 5227661 (S.D. Ohio Nov. 20, 2009) 
similarly did not involve a request for a protective order by an Attorney General. 

 
In contrast, where, as here, a party seeks to depose the government concerning the bases 

for the allegations in its complaint when its knowledge comes from its investigation, courts in New 
York routinely issue protective orders to bar such examinations. See, e.g., SEC v. Contrarian 
Press, LLC., 2020 WL 3317190 (June 17, 2020), aff’d, 2020 WL 7079484 (S.D.N.Y. Dec. 2, 
2020); People v. Trump Entrepreneur Initiative LLC, 2014 WL 5241483, 14 (Sup. Ct. N.Y. Cty. 
Oct. 8, 2014), aff’d in relevant part, 137 A.D.3d 409 (1st Dep’t 2014).6  In Contrarian Press, the 
court issued a protective order barring an examination of the SEC because the defendants “have 
not persuasively argued that the factual information they seek cannot be obtained by means less 
likely to intrude on attorney-client and work product protections.” Id. The court also explained that 
the decisions from courts in Florida and Utah, apparently the same authorities relied on by the 
NRA on page 6 of its June 13th letter, are not in accord with “the developed body of law within 
this Circuit that supports the SEC’s position regarding the impropriety of the type of deposition 

 
5 The partisan article DRI for the Defense cited by the NRA should not be relied upon. Like the NRA, it cites 
William Beaumont to assert that defendants may depose “public agencies that sue them,” even though that case did 
not involve the government.  The article also mischaracterizes Serrano, asserting that the court found the decision in 
EEOC v. HBE Corp., 157 F.R.D. 465, 466 (E.D. Mo. 1994) unpersuasive, when the court merely found it was 
distinguishable because “it deals with privileged information and with the deposition of opposing counsel.” Serrano, 
2007 WL 2688565, *3.   
6 As Your Honor pointed out during the June 16th hearing, deposing a non-attorney employee does not cure the issue 
with invading privilege when that person’s knowledge is based on what they learned during the investigation 
working with attorneys or when they will need to be prepared for the examination by attorneys.  Contrarian Press, 
2020 WL 7079484 at *3; U.S. v. District Council, 1992 WL 298284, *11-*13 (S.D.N.Y. Aug. 18, 1992). 
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that the Defendants seek” concerning, inter alia, how the facts in its investigative file support the 
allegations in its complaint.  Id. at *2 (citations omitted). The reasoning of the court in Contrarian 
Press and the cases it relies on is analogous to the test in Liberty Petroleum, which, unlike the 
Florida and Utah decisions, requires a party seeking an examination of opposing counsel to 
demonstrate that the information it seeks is not available from another source. See 164 A.D.3d at 
408. 

   
The NRA’s conclusory assertion that it needs the examination to understand the factual 

bases for the Complaint’s allegations, (NRA 6/23/22 letter at 3), not only ignores Your Honor’s 
decision with respect to the First Notice, but also does not explain what non-privileged information 
it would be able to obtain from an examination that it could not obtain from its own review of the 
investigative file that the OAG has turned over to it and its own questioning of the NRA and third-
party witnesses identified by the OAG. The only information that the NRA would be able to obtain 
through an examination is how the OAG marshalled the information in the investigative file and 
its mental impressions concerning how that information supports its claims. See Contrarian Press, 
2020 WL 7079484, *2-*3. However, probing that information through an examination of opposing 
counsel impermissibly intrudes on numerous privileges and the work product doctrine and 
warrants the grant of a protective order.  Id..; McCormick, 2010 WL 2572809, *5-*6; District 
Council, 1992 WL 208264, *13.   

 
Similarly insufficient is the NRA’s assertion that Charities Bureau Chief James Sheehan 

has “unique first-hand knowledge,” (NRA 6/23/22 letter at 6), that establishes its need to examine 
him as the OAG’s representative.7  Contrary to the NRA’s assertion, Mr. Sheehan has no unique 
first-hand knowledge here; as the portion of his verification that the NRA fails to quote makes 
clear, his knowledge is based solely on his role in the investigation, his review of the investigative 
file and the NRA’s annual filings, as well as his participation in the NRA’s bankruptcy proceeding. 
(Am. Cmplt. at 178.)  The NRA has the OAG’s investigative file, its privilege log and certification 
setting out the sources of Plaintiff’s information, has access to its own filings, and participated in 
the bankruptcy.  And, as result, it has an alternate source for information it seeks and the OAG’s 
request for a protective order should be granted.8 

 
Finally, to the extent that the NRA is seeking to examine the OAG on topics 4 and 5 in its 

First Notice, which relate to public statements about the NRA made by the OAG and/or AG James, 
the decision dismissing the NRA’s counterclaims renders those matters irrelevant. (6/10/22 
Decision (“Dec.”).) The NRA admits that these requests relate to its counterclaims, (OAG 6/3/22 

 
7 Your Honor granted a protective order with respect to the NRA’s notice to examine Mr. Sheehan, but the NRA 
now seeks to depose him as the 11-f representative.  
8 Permitting the examination to go forward with the OAG objecting on privilege grounds is not a permissible 
alternative since the NRA has not satisfied its burden under Liberty Petroleum. See 164 A.D.3d at 408 (such a 
practice would be required only if the party seeking the examination satisfies its burden of showing the deposition 
can proceed); SEC v. Rosenfeld, 1997 WL 576021, *4 (S.D.N.Y. Sept. 16, 1997) (allowing deposition with SEC 
objecting would place too great a burden on the SEC and the Court).  
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letter, Ex. C at 17), but also asserts, without any specifics, that they relate to claims and defenses 
in this action. (Id.) Under Liberty Petroleum, the NRA’s failure to elaborate on why it needs an 
examination on these topics provides a sufficient basis for the grant of a protective order. In fact, 
it is hard to see how these topics relate to any claims or defenses in the action other than the NRA’s 
unclean hands defense, which is premised on the same general assertions as its counterclaims.  
However, the NRA’s unclean hands defense has been mooted by the decision dismissing the 
Counterclaims.  An unclean hands defense, to the extent it can be asserted against the government 
at all, must be premised on a constitutional injury that prejudices the defendant in its defense of 
the litigation. See, e.g., Trump, 2014 WL 5241483, *12-*13 (striking defense because defendants 
did not allege constitutional violation and did not show how the alleged wrongdoing prevented 
defendants from putting on a defense); SEC v. Cuban, 798 F. Supp.2d 783, 795-97 (N.D. Tex. 
2011) (same).  Here, the NRA fails on both counts.  The NRA fails to allege any injury to it in its 
defense of this action from the alleged retaliation and bias that it cites to in support of its unclean 
hands defense. (See Am. Ans. pp. 167-69, 175.)  Even if it had done so, however, the Court’s 
decision makes it clear that the NRA has not alleged that it suffered a constitutional injury. (Dec. 
at 13 (“NRA’s counterclaims fail to adequately allege the deprivation of a constitutional right”; 
see also id. at 2, 7-8, 11.)  As a result, the NRA’s attempt to examine the OAG on topics 4 and 5 
should be rejected. 

 
CONCLUSION 

In light of the foregoing, it is respectfully submitted that a protective order should be issued 
prohibiting the NRA from proceeding with an 11-f examination of the OAG. 

Respectfully,   

        /s Monica Connell  
Monica Connell 
Assistant Attorney General 

 
cc: All Counsel of Record 
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June 30, 2022 

VIA ELECTRONIC MAIL  
 
Hon. O. Peter Sherwood, Special Master 
Ganfer Shore Leeds & Zauderer 
360 Lexington Avenue 
New York, NY 10017 
psherwood@ganfershore.com 

RE: People of the State of New York, by Letitia James, Attorney General of the State of New 
York v. The National Rifle Association of America, et al., Index No. 451625/2020 

 
Dear Judge Sherwood: 

Defendant, the National Rifle Association of America (the “NRA”) respectfully submits this 
letter pursuant to the Court’s request, via the Special Master’s Report dated June 16, 2022, that the parties 
inform the Special Master in writing of any unresolved issues pertaining to deposition topics listed in 
the NRA’s prior Rule 11-f Deposition Notice served December 31, 2021 (the “Prior 11-f Notice”).  As 
the Special Master will recall, a hearing was held on March 10, 2022, concerning the NYAG’s1 letter 
motion for a protective order2 regarding the Prior 11-f Notice, during which the Special Master granted 
a protective order concerning certain enumerated topics but deferred ruling on others.  The deferred 
topics which remain disputed by the parties are addressed below.   

As a housekeeping matter, the NRA notes that it does not seek two Rule 11-f depositions of the 
NYAG; rather, the NRA will combine this examination with the one it conducts under the second Rule 
11-f notice served May 19, 2022 (the “Current 11-f Notice”).3 

DISPUTED TOPICS FROM PRIOR 11-F NOTICE 

A. The NYAG’s Discovery Response. 

The first three enumerated topics in the Prior 11-f Notice inquire how the NYAG preserved, 
identified, and assembled the documents constituting the “investigative file” it produced to the NRA—
and what it left out, and why. Specifically, the disputed topics are: 

  

 
1 The “NYAG” shall refer to the Office of the Attorney General of the State of New York.  
2 See the NYAG’s letter submission dated January 30, 2022.  
3 As set forth in the NRA’s letter submissions dated June 3, 2022, and June 23, 2022, the Current 11-f Notice does not 
delineate topics (nor does the CPLR so require)—but the NRA intends to focus its examination on the factual bases for the 
NYAG’s allegations.  Thus, the NRA foresees an 11-f deposition with three main topic areas: the NYAG’s document 
preservation and discovery response; the factual bases for the NYAG’s public statements about the NRA; and, the factual 
bases for the NYAG’s pleaded allegations against the NRA.  
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Prior Unresolved 11‐f Topics: NYAG Discovery Response 

1. All steps taken by You to identify, preserve, collect, and produce Documents, 
Communications, and other information in response to: (a) the NRA’s First Requests for 
Production of Documents, dated February 3, 2021 (“NRA’s First RFP”), (b) the NRA’s Second 
Requests for Production of Documents, dated October 14, 2021 (“NRA’s Second RFP”), and 
(c) Debtors’ First Requests for the Production of Documents, dated February 25, 2021 (“NRA 
Bankruptcy RFP”), served on the OAG in the Bankruptcy Case, including but not limited to, 
Custodians interviewed and Documents and Communications withheld from production and the 
grounds for such withholding. 

2. All steps taken by You to comply with (a) NRA’s First RFP, (b) NRA’s Second 
RFP, and (c) NRA Bankruptcy RFP, including but not limited to, concerning (i) the identities of 
Custodians from whom Documents, Communications, and other information were collected, 
(ii) the devices from which Documents, Communications, and other information were collected, 
and (iii) the OAG’s files that were searched for Documents, Communications, and other 
information. 

3. The contents of the OAG’s (a) Responses and Objections, dated February 18, 2021, 
to the NRA’s First RFP, and (b) Responses and Objections, dated November 10, 2021, to the 
NRA’s Second RFP. 

 Notably, the NYAG has served nearly identical topics on the NRA, pursuant to its own Rule 11-
f Notice dated June 2, 2022. During a telephonic meet and confer held June 22, 2022, the NYAG 
admitted that it had copied several of its topics verbatim from the NRA’s Prior 11-f Notice, and intended 
to press for testimony on all of them, even while withholding testimony on the same topics from the 
NRA. Consistent with the Commercial Division’s emphasis on “reasonable, proportional, and 
cooperative resolution”4 of discovery disputes, the adage about the goose and gander applies: the NYAG 
should not be permitted to bar the NRA from asking these questions while demanding the NRA answer 
them.   

Moreover, the NRA has good reason to examine the NYAG on these subjects.  The “investigative 
file” produced in February 2021 is the only discovery the NRA has received to date in this voluminous, 
complex case, and many of the documents produced are virtually devoid of metadata indicating who sent 
or stored them, where, and when.  If questions about discovery implicate privilege, the NYAG is free to 
interpose objections at the deposition—just as the NRA will, when it is questioned about the same topics.  
Thus, the NYAG fails to show good cause for a protective order barring discovery on the matter of its 
own document-discovery conduct; its motion for the same should be denied.   

 
4 6 Jack B. Weinstein, Harold L. Korn & Arthur R. Miller, New York Civil Practice ¶ 3120.01[2][a] (2019). 
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B. The NYAG’s Public Statements Concerning Allegations In This Case. 

The Special Master additionally deferred ruling on Topics No. 4-5 of the Prior 11-f Notice, which 
inquire about public statements the NYAG has made concerning the NRA and this litigation. These 
topics read as follows: 

Prior Unresolved 11‐f Topics: NYAG Public Statements 

4. Facts and circumstances concerning the drafting, contents, timing, and release of 
any public statements concerning the NRA by (a) the OAG, and/or (b) James, whether in an official 
or an individual capacity. 

5. All statements made by and/or attributed to James or others at the OAG about 
dissolution, injunctive, or other relief she/the OAG intends to seek or seeks against the NRA, 
including but not limited to the statements listed in Table A and other statements that are in sum 
and substance the same as the statements listed in Table A. This Matter includes but is not limited 
to any factual or legal bases—written or otherwise—for such statements and all communications 
relating or evidencing any such bases. 

Notably, during the parties’ March 2022 oral argument, the Court agreed that Topics No. 4 and 
5 would remain relevant even if the NRA’s counterclaims did not survive:5  

 

The Court was correct then, and need not revise its position.  Over the course of its legal battle 
with the NRA, the NYAG has repeatedly inquired in depositions about media statements by NRA board 
members and executives; recently, the NYAG dedicated several hours of its deposition of Defendant 

 
5 See March 10, 2022, Hrg. Tr. At 22:5-23: 
 

MS. EISENBERG:  Well, but if the counterclaims are dismissed, my 
position is that I still get to inquire into No. 5 because it 's relevant to 
claims and defenses given the counterclaims don't survive.  

SPECIAL MASTER:  You and I are in violent agreement. I was hoping 
I would get a smile.  

MS. CONNELL:  I'm laughing at that, even though I'm in violent 
disagreement.  

SPECIAL MASTER:  Okay.  Let's go.  

MS. CONNELL:  Your Honor, you referred to Matter just now, but we 
had been discussing Matter 4.  

SPECIAL MASTER:  Matter 4, thank you.  

MS. CONNELL:  I think Matter 5 is much the same issue.  

SPECIAL MASTER:  Matter 5 is the same, yes.  Absolutely, right.   
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Powell to reading aloud, and inquiring about, out-of-court statements made by Mr. Powell in his 
commercial memoir.  The NRA’s affirmative defenses, which have not been dismissed, raise issues of 
animus and “unclean hands” to which the NYAG’s public statements are squarely relevant.6  And the 
NRA’s unambiguous right to discovery concerning the factual bases for the NYAG’s pleaded allegations 
implies, and embraces, a right to inquire about overlapping allegations made in the press. If the NYAG 
claims that the factual basis for a particular corruption allegation resides entirely in a document produced 
to the NYAG in 2019 or 2020, but the NYAG made an identical public allegation in 2018 before the 
cited document came into existence, the NRA should be permitted to explore this inconsistency as part 
of its defense.  This is an important area for discovery given the numerous public allegations by the 
NYAG which precede, and overlap with, this litigation.  

Conclusion 

For the foregoing reasons, the National Rifle Association of America respectfully requests that 
the Special Master deny the NYAG’s motion for a protective order on the foregoing deposition topics.  
 
 

Sincerely,  
/s/ Sarah B. Rogers 

       Sarah B. Rogers 
       BREWER ATTORNEYS & COUNSELORS 
       750 Lexington Avenue, 14th Floor 
       New York, New York 10022 
       Telephone: (212) 489-1400 
       Facsimile: (212) 751-2849 
        

COUNSEL FOR DEFENDANT THE 
NATIONAL RIFLE ASSOCIATION OF 
AMERICA 

 
 
 
  

 
6  For the same reason, discovery from Everytown—an anti-NRA advocacy group that engaged in nonprivileged collaboration 
sessions with the NYAG concerning this case and the underlying investigation—remains relevant, and there is no good cause 
to preclude it. On March 25, 2022, the Special Master deferred ruling on Everytown's motion for a protective order.   That 
motion should be denied, and the Special Master should grant the NRA's pending motion to compel Everytown’s Rule 11-f 
deposition. 

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 786 RECEIVED NYSCEF: 07/18/2022



Exhibit N 

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 787 RECEIVED NYSCEF: 07/18/2022



 

 
  July 6, 2022 
 

VIA EMAIL 

Hon. O. Peter Sherwood 
Special Master for Discovery  
360 Lexington venue 
New York, New York 10017 
 

Re: People of the State of New York, by Letitia James, Attorney General of the State 
of New York v. The National Rifle Association of America et al.,  
Index No. 451625/2020 

Dear Judge Sherwood: 

In the NYAG's letter dated June 30, 2022, the NYAG urges the Special Master to deny the 
NRA the right to depose a representative of the NYAG in part because: 

. . . the NRA does not cite a single New York State case that grants 
an examination of the OAG when it is acting as counsel, let alone 
any granting such an examination on topics similar to the ones 
sought here. 

In In re Rothko’s Estate, 342 N.Y.S.2d 220 (Sur.) (Mar. 23, 1973), the Honorable Millard 
L. Midonick, S., did just that.  The court granted an examination of the OAG where, as here, it was 
acting as counsel.  In fact, after noting that—as here—the OAG appeared in that case pursuant to 
article 8 of the EPTL and an Assistant Attorney General verified pleadings, the court stated that 
“[t] he parties against whom charges are asserted are entitled to ascertain the facts upon which the 
Attorney General premised his accusations.”  Id. at 223 (“The Attorney General has been a most 
active litigant in this proceeding and in asserting charges of misconduct and self-dealing on the 
part of the executors and in seeking affirmative relief against the corporate respondents it must be 
assumed that this official had a factual basis for his allegations.  Certainly the unidentifiable 
ultimate beneficiaries of the charitable trust could not have provided him with such information.”). 

Although on appeal, the First Department reversed, it did not disagree with the basic 
proposition for which In re Rothko’s Estate stands:  The OAG can be deposed where it is acting 
as counsel.  In re Rothko’s Will, 345 N.Y.S.2d 567 (N.Y. App. Div. 1973) (reversing because no 
“special or unusual circumstances” were shown).  Of course, in People v. Katz, 446 N.Y.S.2d 307, 
309 (N.Y. App. Div. 1982), the Appellate Division stated, in interpreting a prior version of 
CPLR 3102(f), that, in view of post-Rothko’s Will jurisprudence, the “‘special circumstances’ 
criterion would appear to be too restrictive.”  Moreover, since then, CPLR 3102(f) has been 
amended and no longer requires that the Attorney General only can be deposed upon a court order. 
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Respectfully submitted,  

 /s/ William A. Brewer III  
 William A. Brewer III  
 Sarah B. Rogers 
 Svetlana M. Eisenberg 
 BREWER, ATTORNEYS & COUNSELORS  
 750 Lexington Avenue, 14th Floor  
 New York, New York 10022  
 Telephone: (212) 489-1400  
  

COUNSEL FOR THE NATIONAL RIFLE 
ASSOCIATION OF AMERICA 

 

cc:  Counsel for all parties of record  
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July 12, 2022 

BY EMAIL 

Honorable O. Peter Sherwood 
Supreme Court, Civil Branch, New York County 
60 Centre Street 
New York, New York 10007 
 
 Re:  NYAG v. The National Rifle Association of America et al.,  
  Index No. 451625/2020 

Dear Judge Sherwood: 

On behalf of Defendant the National Rifle Association of America (the “NRA”), we write 
concerning the NRA’s repeated efforts to obtain a corporate-representative deposition of the New 
York State Office of the Attorney General (the “NYAG”). This subject has been discussed during 
multiple hearings and submissions since January 2022, most recently during the videoconference 
hearing before Your Honor held July 7, 2022 (the “July 7 Hearing”).1  At the conclusion of that 
hearing, the Court indicated that it would “not clos[e] the door” on the NRA’s efforts to examine 
a witness concerning the NYAG’s voluminous, serious allegations.  However, the Court did not 
order the deposition, instead raising the prospect of further written submissions.  In light of the 
approaching fact-discovery deadline,2 the NRA respectfully seeks a resolution of this issue—and 
also writes to apprise the Court of recently-surfaced facts which underscore the prejudice to the 
NRA as it proceed to trial without any meaningful discovery from the State.  

In light of the Special Master’s indication during the July 7 Hearing that further 
clarification might be required or sought regarding the specific, fact-focused inquiries the NRA 
seeks to conduct at a corporate-representative deposition, the NRA collects and memorializes the 
following topics—laid out in in prior deposition notices, written submissions, and hearings before 
Your Honor—in this letter for the convenience of the parties and the Court.   

If the Special Master is inclined to grant the NYAG’s motion for a protective order 
regarding any of these topics, the NRA respectfully requests that a written Ruling issue promptly 
pursuant to Paragraph 7 of the parties’ Order for Appointment of a Special Master for Discovery 

 
1 Although the parties have yet to receive an official transcript of the July 7 Hearing, the rough transcript 

provided by the court reporter is attached hereto as Exhibit A (such transcript, the “Jul. 7 Rough Hrg. Tr.”).  

2 The fact-discovery deadline in this case is July 15, 2022.  Although the parties have made ad hoc 
accommodations for depositions occurring after the deadline, the NRA is nonetheless concerned that time may be 
running out. For example, the parties will soon begin expert discovery, and the NRA still has not obtained an 
explanation from the NYAG—which it would employ, in order to prepare its experts—concerning the comprehensive 
factual bases for multiple vague, illustrative allegations in the NYAG’s operative complaint. 
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dated Feb. 7, 2022 (NYSCEF No. 579) (the “February 7 Order”), so that review may be sought 
immediately under Paragraph 8 thereof.   

1. Steps taken by the NYAG to collect and preserve documents and respond to 
discovery in this case; objections asserted by the NYAG concerning the 
NRA’s document requests; documents withheld on grounds other than 
privilege, and the reasons they were withheld.3 These topics were further 
discussed at the July 7 Hearing, where the NRA emphasized for avoidance of 
doubt that it aims to ask “questions about document production,”4 such as the 
provenance of “documents in th[e] production that lack metadata,”5 and not 
inquire about investigative methods, identities of confidential informants, or other 
matters possibly covered under law enforcement privilege. See Jul. 7 Rough Hrg. 
Tr. at 58:9-24 (explaining that the NRA does not seek to ask “how did you 
conduct your investigation,” but rather, “how did you respond to discovery”).6   
 
Events since the July 7 Hearing have underscored the relevance and urgency of 
this discovery: a witness and NRA director,7 Phillip Journey, admitted days ago 
during his deposition8 that he exchanged substantive communications with the 
NYAG about this case during the pendency of this case, including on the eve of 
his testimony—yet communications between the NYAG and the witness were 
kept secret, never disclosed as part of the investigative file, and never logged 
as privileged. The NRA has the right to inquire about the NYAG’s 
communications with witnesses and the reasons for the NYAG’s failure to 
disclose the same.9  

 
3 See NRA’s Amended Notice of Rule 11-F Oral Examination dated Dec. 31, 2021, Matters No. 1-3; NRA 

Letter Submission dated Jun. 30, 2022, at 1-2.   

4 Jul. 7 Hrg. Rough Tr. 59:19-20. 

5 Jul. 7 Hrg. Rough Tr.  8:25-9:4. 

6 Compare United States v. Abdalla, 346 F. Supp. 3d 420, 429 (S.D.N.Y. 2018) (“The law enforcement 
privilege is designed ‘to prevent disclosure of law enforcement techniques and procedures, to preserve the 
confidentiality of sources, to protect witness and law enforcement personnel, to safeguard the privacy of individuals 
involved in an investigation, and otherwise to prevent interference with an investigation.’”), citing In re Dep't of 
Investigation of City of New York, 856 F.2d 481, 484 (2d Cir. 1988). 

7 Because the NRA and its board are represented by counsel, the NYAG’s undisclosed communications with 
a member of the NRA’s board concerning this litigation raise additional issues—with respect to which the NRA 
reserves all rights.  

8 See P. Journey Dep. Tr. (Rough), enclosed as Exhibit C hereto, at 114:6-12 and 133:15-25. 

9 Indeed, although communications between the NYAG and witnesses during the pendency of this case do 
not constitute a standalone enumerated deposition topic, the NRA  
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2. The NYAG’s public statements concerning the NRA, this case, and the 
allegations herein.10  As the NRA noted in its recent letter submissions, and at the 
July 7 Hearing, affirmative defenses raising issues of unconstitutional animus 
remain live components of this case.  Moreover, even if government animus that 
preceded and motivated the investigation were “not on the table” for discovery, the 
NRA would be entitled to ask about statements made by the plaintiff during this 
lawsuit, concerning allegations in this lawsuit, which would be fair deposition 
subject matter in “any civil litigation.”11   

3. The allegations excerpted in Appendix A to the NRA’s letter submission dated 
June 13, 2022, and reattached for the Court’s convenience as Exhibit B hereto.  
In particular, the NRA seeks to inquire about: (i) the factual predicates for the 
general and conclusory allegations color-coded grey in Exhibit B; and (ii) the full 
list of alleged violations encompassed by the illustrative-example allegations color-
coded yellow in Exhibit B, for which the complaint purports only to present a non-
exhaustive list of otherwise-unknown transactions and events that the NYAG 
contends are improper. The NRA wishes to identify an exhaustive, particularized 
list of alleged acts and omissions against which it must defend.   

For the reasons set forth in prior letter submissions and discussed at the July 7 Hearing, 
contention interrogatories are not an adequate device to elucidate the bases of the NYAG’s 
allegations, particularly within the time remaining prior to expert discovery. 

Accordingly, the NRA respectfully seeks a Ruling resolving the foregoing, so that review 
may be sought timely if necessary.  

  

 
10 See NRA’s Amended Notice of Rule 11-F Oral Examination dated Dec. 31, 2021, Matters No. 4-5; NRA 

Letter Submission dated Jun. 30, 2022, at 3-4.  

11 See Jul. 7 Rough Hrg. Tr. at 85:8-22. For example, during an interview with MSNBC on August 6, 2020, 
regarding this lawsuit, Attorney General James asserted that the NRA was operating under a budget deficit, which 
could shed light on generalized allegations concerning “governance and finance issues” at the NRA (see NYSCEF 
No. 646 at 492).  
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 Respectfully submitted,  

/s/ Sarah B. Rogers    
William A. Brewer III  

 Sarah B. Rogers 
 Svetlana M. Eisenberg 
 BREWER, ATTORNEYS & COUNSELORS  
 750 Lexington Avenue, 14th Floor  
 New York, New York 10022  
 Telephone: (212) 489-1400  
 Facsimile: (212) 751-2849  
 

COUNSEL FOR DEFENDANT THE 
NATIONAL RIFLE ASSOCIATION OF 
AMERICA 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, BY
LETITIA JAMES, ATTORNEY GENERAL OF THE
STATE OF NEW YORK,

Index No. 451625/2020

Plaintiff,

v. SPECIAL MASTER
REPORT ON THE

THE NATIONAL RIFLE ASSOCIATION OF JULY 7, 2022

AMERICA, INC., WAYNE LAPIERRE, WILSON HEARING

PHILIPS, JOHN FRAZER, and JOSHUA POWELL,

Defendants.

On July 7, 2022, the parties appeared before the Special Master for a hearing on (i) the

National Rifle Association's ("NRA") application of June 23 and 30, 2022, regarding unresolved

topics from the NRA's prior Rule 11-f notice to the Office of the Attorney General ("OAG"); (ii)

the NRA's and Wayne LaPierre's application to extend the duration of the deposition of non-party

Peter Brownwell or, in the alternative, for an order declaring that no portion of Mr. Brownwell's

deposition may be used against the NRA at an evidentiary hearing; and (iii) the OAG's July 6,

2022 application regarding additional outstanding discovery issues. Each of these issues was

discussed at length during the hearing. The Special Master's rulings are summarized here.

Unresolved Topics from the NRA's Rule 11-f Notice

The NRA seeks to depose a corporate representative of the OAG regarding five topics.

Topics 1-3 concern the OAG's response to the NRA's discovery requests; topics 4-5 concern

public statements made by the Attorney General. The request must be denied for multiple reasons.

First, although the OAG is not immune from compelled deposition (see Commercial

Division Rule 11-f [a]), it is not a party to this case and cannot provide any facts apart from facts

1
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it collected from defendants or third parties during its investigation. The OAG has represented

that all of the factual information it has gathered has been provided defendants except for identified

information it has retained on the basis of privilege. Defendants have not shown otherwise. The

People's contentions can be discovered through answers to interrogatories. As to the remedies

plaintiff is seeking, the contours of those remedies are best explored through interrogatories that

defendants are free to propound.

Second, examination of a corporate representative of the OAG would invade numerous

privileges and the work product doctrine all of which the Special Master has discussed in prior

rulings. The federal district court cases on which the NRA relies do not apply to New York law

which governs in this proceeding.

Third, the OAG is not a party in this case. It is counsel to the People. In order to proceed

with an examination of counsel, the NRA is required to satisfy the requirement set out in Liberty

Petroleum Realty, LLC v. Gulf Oil, L.P., 164 A.D.3d 401 (1st Dep't 2018), for examination of

counsel of an adversary. Specifically, the party seeking the deposition of counsel must show (i)

good cause, (ii) an inability to get the information somewhere else, (iii) that the information sought

is not privileged, and (iv) that the information sought is material and necessary see id. at 406. The

NRA has not met these requirements.

With regard to Topics 1-3, examination on these topics would intrude on the various

privileges held by the OAG in connection with its investigation. In addition, the NRA has not

demonstrated that inquiry into these topics is material and necessary to any claim or defense, given

the Plaintiff's production of its investigative file, privilege log, and certification that the OAG has

produced all information gathered in its investigation except information withheld on grounds of

2
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privilege. With regard to Topics 4-5, inquiry into these topics is precluded by Justice Cohen's

Decision and Order dismissing the NRA's counterclaims.

The NRA's request to take the deposition of a corporate representative is denied. However,

although the Special Master is dubious that there are any legitimate questions that could be asked

of a corporate representative, the NRA may, if it so desires, submit a narrower list of topics, stated

with specificity, for which it seeks testimony with regard to Topics 1-3, for the Special Master to

review.1
The list should be strictly limited to the claims or defenses that remain alive in this case.

It should not include topics ruled protected by one or more privilege or as are likely to be ruled

protected based on the multiple rulings the Special Master has made on the subject of privilege.

Extension of Duration of the Deposition of Peter Brownwell

Mr. Brownwell is a non-party witness in this action and resides in Iowa. His Iowa counsel

joined the call to inform the Special Master of his position with regard to this application.

Mr. Brownwell voluntarily accepted a subpoena from the OAG last year. He was deposed

in October 2021. Counsel for the NRA and other defendants participated. Counsel for the

defendants did not reserve time to cross examine Mr. Brownwell or notice their own deposition of

him. The OAG examined him on the record for at least seven hours.

The NRA and Mr. LaPierre seek three and one-half hours of cross-examination of Mr.

Brownwell and an expansion of the duration of his deposition under the existing subpoena to do

so. In the alternative, they seek to preclude the OAG from using the deposition at trial.

I Justice Cohen's recent decision dismissing the NRA's counterclaims along with his decision

dismissing plaintiff's demand for dissolution of the NRA renders Topics 4-5 irrelevant.

3
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Mr. Brownwell's counsel explained that his client is not willing to voluntarily comply at

this time due to the burden it would place on him to get prepared. He also indicated that the

subpoena would need to be enforced through the Iowa courts.

The Special Master granted the application to expand the duration of the deposition for an

additional two hours because defendants have not yet inquired of him under oath. The Special

Master encouraged Mr. Brownwell's counsel to accommodate
defendants'

request at least to some

extent. However, he noted that he is not substituting his authority for that of the court in Iowa and

that the Defendants will need to enforce any subpoena they might obtain in the Iowa courts if Mr.

Brownwell declines to sit for an expanded deposition.

The Special Master denied the request to preclude the OAG from using the deposition.

Defendants participated at the deposition and could have taken steps to examine the witness in

2021 but failed to do so.

OAG's July 6, 2022 Letter Regarding Open Discovery

The OAG's July 6 letter addresses four topics (i) production of the NRA's General Ledger,

(ii) production of documents relating to a 2007 whistleblower letter, (iii) production of several

alleged episodes of the video series Crime Strike, and (iv) expansion of the duration of the

deposition of the NRA's corporate representative.

General Ledger

The Special Master ruled that the NRA should produce the General Ledger, limited to

expenditures over $1,000. These restrictions will adequately protect any constitutionally protected

free association rights of NRA members. The parties should meet and confer regarding how long

it will take to complete this production.

4
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Whistleblower Documents

The OAG seeks the following: a 2007 complaint letter, the files regarding any

investigation into the subject matter of that letter, NRA Board minutes or committee reports

discussing such matter and/or related investigation, and the "Franco
Report."

The NRA requested an opportunity to respond in writing in accordance with the Stipulation

appointing the Special Master, which request the Special Master granted.

Crime Strike Videos

The Special Master questioned why the OAG needed the videos given the other

documentation that has been produced to it by the NRA.

The Special Master directed the parties to meet and confer and for the OAG to narrow its

requests with specific time frames.

The NRA requested the opportunity to respond to the application in writing should the

parties not reach agreement, which request was granted.

Expansion of Duration of Deposition

The OAG has requested an increase of the duration of the deposition of the NRA's

corporate representative to 14 hours. The request is denied because the application is premature.

The time limit remains seven hours. After seven hours, if the OAG decides it needs more time, it

should meet and confer with the NRA. If the parties cannot reach an agreement, the OAG may

renew its application.

Dated: New York, New York

July 11, 2022

Hon. O._Peter erwood

Special Master

5
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, BY
LETITIA JAMES, ATTORNEY GENERAL OF
THE STATE OF NEW YORK, Index No. 451625/2020

Plaintiff,

v. DISCOVERY ORDER

THE NATIONAL RIFLE ASSOCIATION OF

AMERICA, WAYNE LAPIERRE, WILSON

PHILLIPS, JOHN FRAZER, and JOSHUA

POWELL,

Defendants.

In the Special Master Report on the July 7, 2022, Hearing ("July Report"), I denied the

NRA's demand to take the deposition of a "corporate
representative"

of the Office of the Attorney

General of New York ("OAG"). The OAG is counsel for plaintiff, the People of the State of New

York, by Latitia James, Attorney General of the State of New York ("People"). I also granted the

People's request for a protective order. I specifically denied the demand as to Topics 4-5 as

foreclosed by Justice Cohen's Decision and Order dismissing the NRA's counterclaims ("Cohen

Order") where he dismissed the NRA's allegation that the OAG's actions in this case amounts to

unconstitutional retaliation against the NRA. In reaching that decision Justice Cohen held that the

NRA failed to allege the essential causal elements of the claim of unconstitutional retaliation. He

also held that, although not yet proved, there were "objectively
founded"

nonretaliatory grounds

alleged in the People's complaint, including reports of "fraud, waste and looting within the
NRA"

(Cohen Order at 5).
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I also denied the NRA's demand as to Topics 1-3 seeking disclosure of "all steps taken by

[the OAG] (1) to identify, preserve, collect and produce Documents [and [2] . .
.comply"

with

various discovery demands of the NRA and also to probe into the OAG's "Responses and

Objections"
to various NRA discovery requests.

Apart from the fact that the NRA has not met the heightened standards for obtaining

discovery of counsel for an adversary and is seeking information that is protected by privileges

held by the OAG in connection with its investigation, the OAG has already certified that it has

produced all discoverable information gathered during its investigation and identified what was

withheld and why. In light of these circumstances, I concluded that the NRA was not entitled to

take the deposition of a representative of the OAG. Nevertheless, I gave defendants one last

opportunity to show that there are matters as to which the NRA is entitled to inquire at a deposition.

In correspondence dated July 12, 2022, the NRA and defendant John Frazer argue they

should be allowed to ask questions regarding "steps taken by the NYAG to collect documents and

respond to discovery in the case". Ignoring the predicate for taking the deposition of opposing

counsel, the NRA states it "aims to ask 'questions about document
production'

such as the

provance of 'documents in the production that lack
metadata'"

(Letter of NRA dated July 12, 2022

at p. 3) ("NRA July 12, 2022 Letter").

The OAG has certified that it has produced all discoverable information gathered from the

NRA and third parties during the investigation except for identified information withheld on

grounds of privilegel (see OAG letter dated July 5, 2022 at p. 3) (OAG July 5, 2022 Letter). The

1 The NRA explains it recently discovered that communications between NRA director Phillip

Journey and the OAG was not disclosed and was not listed as privileged. The NRA implies that

the OAG may not have produced all discoverable information in its investigation file. However,

as the NRA states, the communication occurred "during the pendency of this
case"

and therefore

after the investigation file was complied. In any event, the OAG has a continuing obligation to

2
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production should have included metadata if the OAG collected any. The NRA may inquire into

the issue by interrogatory rather that by deposing opposing counsel.

The NRA also seeks to inquire into "the NYAG's public statements concerning the
NRA"

in connection with its affirmative defense of unconstitutional animus (NRA July 12, 2022 Letter

at p. 3). Inquiry as to this matter is foreclosed by Justice Cohen's Order where he held, "the

narrative that the Attorney General's investigation into these undeniably serious mattes [of

wrongdoing at the highest levels] was nothing more than a politically motivated - and

unconstitutional - witch hunt is simply not supported by the record (id at p. 2) (see also id at p. 5)

"There are no factual allegations suggesting that the stated concerns driving the investigation -

reports of fraud, waste and looting within the NRA - were imaginary or not believed by the

Attorney Generals"; and id at 11 "[T]he NRA's own internal investigation uncovered evidence of

impropriety").

Finally, the NRA seeks to inquire about the factual predicates for general and conclusory

allegations in the People's complaint. As I have noted previously, inquires into a parties

allegations are best explored through contention interrogatories. And if the plaintiff fails to

provide full and complete responses it risks preclusion of withheld evidence at trial.

In a separate letter also dated July 12, 2022, the NRA, requests that the OAG's request for

production of an "'anonymous
letter'

vintaged
2007"

and "an even-older document, the Frankel

Report (the 2003
Report)"

be denied on ground the requests are unreasonable, untimely and

unsanctioned by the CPLR.

produce non-privileged information. Accordingly, the OAG shall produce the communications

referred to if it has not already done so and the NRA may propound an interrogatory and

document production request on the issue.

3
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CPLR 3 101(a) provides that "[tjhere shall be full disclosure of all matter material and

necessary in the prosecution or defense of an action . .
."

The New York Court of Appeals has

held that "the phrase must be interpreted liberally to require disclosure. upon request of any facts

bearing on the controversy. . . The test is usefulness and
reason" Allen v Crowell - Collier Pub.

Co.. 21 NY 2d 403. 406 (1968). There is no dispute that the requested documents are material and

necessary or may lead to discovery of matter that is material and necessary. The "vintaged".

documents are readily available. In fact. counsel for the NRA conceded at oral argument that they

have possession of the documents. Whether these documents will be in admissible in evidence at

a trial because they concern matters alleged to be too remote in time. is not grounds for denial of

a request for production. The documents shall be produced.

Dated: New York. New York

July 15. 2022

Hon. 0. Peter Sherwood (ret)

4
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Appendix A to the NRA's opposition dated June 13, 2022,  
to the NYAG's motion for a protective order dated June 3, 2022 

Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 9 With the assistance of Phillips, Powell and Frazer, LaPierre abused his position as a fiduciary to the NRA to obtain millions of 
dollars in personal benefits in the form of undisclosed, excessive compensation, which includes in-kind benefits and 
reimbursements from the NRA and its vendors. For example,  
 

i. LaPierre has spent millions of dollars of the NRA’s charitable assets for private plane trips for himself and his family, 
including trips for his family when he was not present. 

ii. In the last five years, LaPierre and his family have visited the Bahamas by private air charter on at least eight occasions, at 
a cost of more than $500,000 to the NRA. On many of those trips, LaPierre and his family were gifted the use of a 107-
foot yacht owned by an NRA vendor. 

iii. LaPierre received hundreds of thousands of dollars in gifts from another NRA vendor in the form of complimentary safaris 
in Africa and other world-wide locations for himself and his spouse. 

  
Paragraph 10 LaPierre, with the aid of Phillips, Powell and Frazer, procured personal financial benefits for board members, vendors and even 

former employees. In doing so, they violated NRA policy on contracting and business ethics, as well as legal mandates on 
conflicts of interest, related party transactions, and prohibitions on ex gratia payments. For instance, LaPierre and Phillips entered 
into post-employment agreements with departing officers and employees that provided excessive payments in exchange for little, 
if any, services and non-disclosure/non-disparagement agreements. Powell secured contracts that benefited his family members 
without disclosure of his familial relationship. And Frazer permitted the NRA to secretly pay millions of dollars to several board 
members through consulting arrangements that were neither disclosed to, nor approved by, the NRA Board. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 11 Efforts to question or challenge LaPierre’s leadership are quashed or ignored. For example, LaPierre retaliated against the NRA 
President after personally lobbying him to take on the position. LaPierre withdrew his critical support after the President began to 
independently assess the governance of the NRA upon learning of complaints by whistleblowers, senior staff and donors. Senior 
members of the NRA’s financial staff jointly made a formal whistleblower complaint to the Audit Committee of the NRA Board 
in 2018 itemizing numerous practices that abused NRA assets. Employees also complained about Powell’s practices and behavior, 
which LaPierre, himself, described as “abusive.” But these complaints were never properly investigated or meaningfully 
addressed. Defendants failed to comply with, maintain, and ensure compliance with whistleblower policies consistent with New 
York law and permitted or personally retaliated against those who questioned their wrongdoing. 

  
Paragraph 122 The policy is missing provisions required by N-PCL § 715-a regarding conflict of interest policies, such as: 

 
i.  The policy does not require that the person with a conflict of interest not be present at or participate in Board or committee 
deliberations or vote on the matter giving rise to the conflict of interest; 
ii. The policy does not contain a prohibition against any attempt by the person with the conflict of interest from improperly 
influencing the deliberation or voting on the matter giving rise to the conflict of interest. 

  
Paragraph 155  
 
 
 
 
 
Paragraph 156 

LaPierre has also repeatedly directed private aircraft to make additional stops in Nebraska to pick up or drop off family members. 
Upon information and belief, additional stops and additional passengers on a private flight usually increase the cost of the flight. 
For example, in November 2018, LaPierre and his wife took a private roundtrip flight from Washington D.C. to Dallas, TX, and 
stopped in North Platte, NE, on each leg of the trip to pick up and drop off LaPierre’s niece and grandniece. These flights cost 
$59,790. 
 
In March 2019, LaPierre and his wife took a private flight from Washington D.C. to Orlando, FL, and stopped in North Platte, NE, 
on the way back to drop off his niece and grandniece. These flights cost $78,900. In April 2019, LaPierre and his wife took a 
private flight from Washington D.C. to Tulsa, OK, making additional stops in Omaha and North Platte, NE. These flights cost 
$49,535. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 158 
 
 
 
Paragraph 159 

LaPierre has also authorized private flights for NRA employees when he was not a passenger. For example, in February 2018, 
LaPierre authorized a private flight for an NRA spokesperson, her husband, and an employee of a vendor from Dallas, TX to Fort 
Lauderdale, FL and Washington D.C. These flights cost $107,775. 
 
From May 2015 to April 2019, the NRA incurred over one million dollars in expenses for private flights when LaPierre was not a 
passenger. Upon information and belief, these expenditures were neither authorized by nor consented to by the NRA Board. 

  
Paragraph 200 
 

From 2013 to 2017, LaPierre was reimbursed over $65,000 for Christmas gifts for his staff, various donors, and friends. Most of 
his direct reports and executive staff would receive an ice cream gift basket each year from a retailer called Graeters. But those in 
his inner circle received gifts from retailers like Neiman Marcus and Bergdorf Goodman. For example, at the NRA’s expense, in 
December 2015, LaPierre sent gifts from Neiman Marcus to his travel consultant ($648.55), his senior assistant ($349.80), and his 
prior Chief of Staff ($413.40). In December 2016, LaPierre sent Christmas gifts to the co-founder of Ackerman ($1,590), his 
travel consultant ($350), his senior assistant ($350), and Phillips ($377.79). In November 2017, LaPierre expensed gifts to his 
travel consultant ($443.48), his prior Chief of Staff ($310.65), Phillips ($282.53), and his senior assistant ($238.50), among others. 
Each of these gifts was substantially in excess of the $25 limit permitted by the IRS for business gifts, and reimbursement for such 
gifts should have been reported as W-2 income to LaPierre. 

  
Paragraph 201 Gifts were especially common for those affiliated with the Women’s Leadership Forum. In December 2014, for example, the 

executive assistant to LaPierre’s spouse received a $381 birthday gift expensed to the NRA. In September 2016, LaPierre 
expensed $1,500 in birthday, wedding anniversary, and baby shower gifts for five Women’s Leadership Forum volunteers. In May 
2017, LaPierre expensed a $418.70 gift for the wife of the MMP Principal for her support of the Women’s Leadership Forum. 

  
Paragraph 203 LaPierre has routinely submitted expense reports seeking reimbursements for his niece’s lodging and airfare for events that are 

allegedly related to NRA business. As an NRA employee, LaPierre’s niece was required to follow NRA policies and procedures 
for seeking approval and reimbursement for her work-related expenses. Instead, LaPierre submitted reimbursement requests for 
his niece’s travel expenses on numerous occasions. For example, in early 2017, LaPierre expensed $12,332.75 for his niece’s 8-
night stay at the Four Seasons Hotel in Dallas, TX. The nightly rate for the room was $1,350. In 2016 and 2017, LaPierre was 
reimbursed over $38,000 in expenses for his niece’s airfare and lodging. These reimbursements violated NRA’s Travel Expense 
Reimbursement policy, which requires that all NRA employees and volunteers “incur the lowest practical and reasonable 
expense” when travelling on NRA- related business. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 204 LaPierre has also been reimbursed for expenses incurred travelling to and from film shoots for Under Wild Skies—a television 
program discussed in detail in Part V, Section II(A) below—in Europe and Africa. LaPierre had a decades-long friendship with 
the principal of Under Wild Skies, Inc. (“UWS”), the corporate entity that produces the program. For example, in 2013, LaPierre 
was reimbursed by the NRA $37,084.66 for airfare, lodging, and related expenses that he and his wife incurred travelling to 
Botswana and Mozambique for an Under Wild Skies film shoot on safari. 

  
Paragraph 213 Upon information in belief, the invoices for several consultants included in the EVP Consulting Budget were processed and paid 

for several years without written contracts in place or access to contracts if they existed. EVP Office consultants who were 
regularly paid without written contracts included the consulting firm, McKenna & Associates, Inc. (“McKenna”), several board 
members, consultants who worked with LaPierre’s wife on Women’s Leadership Forum-related events, and LaPierre’s Travel 
Consultant. LaPierre disclaimed knowledge of several of the consulting arrangements in the EVP Consulting Budget during his 
examination by the Attorney General, testifying that the budget and negotiations for those agreements were handled by Phillips. 

  
Paragraph 214 The EVP Consulting Budget includes several Women’s Leadership Forum staff members who worked closely with LaPierre’s 

wife. For example, from 2014 to 2018, a Women’s Leadership Forum staff member serving as the executive assistant to 
LaPierre’s wife was paid $594,711.53 for consulting services. From 2016 to 2018, a Women’s Leadership Forum staff member 
with the title of “Communications Consultant/NRA Special Projects” was paid approximately $250,000 for consulting work. 

  
Paragraph 215 The EVP Consulting Budget also includes consulting arrangements with several former NRA presidents and board members, 

which are discussed in detail in Part Five, Section II(C) below. In several instances, the board members were paid for consulting 
services without a written contract in place. These arrangements were not reviewed and approved by the Audit Committee in 
advance of their execution, as required by New York law governing related party transactions and NRA policy. 

  
Paragraph 271 Upon information and belief, most of the services that McKenna performed for the NRA (and the fees that it charged) were based 

on oral agreements entered into by LaPierre, Phillips, and Powell. For example, no written contract regarding Project Ben-Hur was 
ever executed—instead, Powell and Phillips entered into an oral contract to pay McKenna between $160,000 and $250,000 per 
month in 2018, in violation of the NRA’s contract approval and conflict of interest policies. This monthly fee did not include an 
additional, approximately $375,000 in legal fees and $200,000 in food, travel, and other out of pocket expenses that McKenna 
requested reimbursement for from the NRA in 2018. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 302 
 
 
Paragraph 303 
 
 
Paragraph 304 
 
 
Paragraph 305 
 

LaPierre’s Senior Assistant abused this privilege and violated the NRA’s travel policy. She routinely hired black cars to ferry her 
to and from airports and NRA events at substantial expense, and often extended this courtesy to her family as well. 
 
As one example, on a single day, LaPierre’s Senior Assistant incurred over $1,100 in black car bills for her husband’s trips to and 
from airports. 
 
On another occasion, the employee incurred almost $1,300 in black car bills on a 
single day for her son, to transport him from New York to Washington D.C. 
 
In August 2018, over the course of a two-week fundraising excursion in France, LaPierre’s Senior Assistant authorized 
approximately $100,000 in black car expenses for two chauffeured vehicles. 

  
Paragraph 311 Upon information and belief, after several board members questioned his conduct in the late 1990s, LaPierre took steps to promote 

his favored candidates in future board elections. For example, upon information and belief, at LaPierre’s direction, the NRA hired 
employees to organize and oversee a grassroots network of volunteers to promote LaPierre’s favored candidates. Upon 
information and belief, the NRA paid the travel expenses of these volunteers to, among other things, hand out promotional 
materials for LaPierre’s favored candidates at NRA annual meetings. Upon information and belief, at LaPierre’s direction, the 
NRA also indirectly paid for the creation and placement of advertisements promoting his favored candidates in various 
publications. 

  
Paragraph 315 In addition, the NRA paid Ackerman $11,739,668 in 2017, and $6,337,508 in 2018 for “out of pocket expenditures” on behalf of 

the NRA for “media, outside vendor costs, and reimbursement of travel and business expenses.” These expenses were incurred in 
violation of NRA policy, without proper oversight, and in many instances for the personal benefit of NRA insiders. 

  
Paragraph 335 In relation to the NRA annual meetings, LaPierre asked the president of Mercury Group to pay for LaPierre and others—including 

LaPierre’s family—to stay at a luxury private hotel, apart from the host hotel at which NRA employees and board members were 
staying. These costs were paid for by Ackerman and billed to the NRA as pass-through expenses. For example, in 2016, the 
president of Mercury Group—at LaPierre’s direction—paid $37,337 for “Guest Lodging confidential per WLP” at a boutique 
hotel in Louisville, KY for LaPierre’s family, guests, and his security guards. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 336 LaPierre also used the pass-through arrangement to conceal private travel and trips that were primarily personal in nature. Upon 
information and belief, LaPierre directed Ackerman to pay for expenses related to NASCAR events, country music events, and 
even medical visits, and bill those through to the NRA. For example, in 2018, LaPierre asked the president of Mercury Group to 
accompany him on a visit to a medical clinic. In connection with this visit, the president of Mercury Group and LaPierre flew on a 
private charter and stayed at the Four Seasons for several days. The cost of this hotel for both the president of Mercury Group and 
LaPierre was paid for by Ackerman, but ultimately borne by the NRA. The lodging alone cost the NRA $9,550. The NRA also 
directly paid for the private travel associated with this visit to the medical clinic. 

  
Paragraph 338 Among other charges, the credit-card statements for the Executive Director of Advancement frequently included stays at luxury 

hotels like the Four Seasons, the St. Regis, the Ritz Carlton, and the Beverly Hills Hotel. He routinely stayed in suites costing over 
$1,500 a night. Upon information and belief, LaPierre was aware of and endorsed these expenses being billed through Ackerman. 

  
Paragraph 339 In connection with NRA annual meetings and Women’s Leadership Forum meetings, LaPierre’s wife would incur thousands of 

dollars of expenses per event for hair and makeup services, which were billed through Ackerman as out of pocket expenses. For 
example, between May 2016 and May 2017, the NRA paid one artist $16,359 for three events for LaPierre’s wife. Upon 
information and belief, both LaPierre and his wife were aware of the cost of these makeup services. 

  
Paragraph 354 In the last 15 years, LaPierre has directed the NRA to pay officers, directors, and former employees millions of dollars in 

“consulting” agreements without Board approval and in violation of the bylaw prohibition on salary or other private benefits to 
directors without Board authorization. In some instances, officers executed such agreements without Board authorization. Such 
agreements were frequently entered into in violation of NRA policy concerning contract approvals, independent contractors, and 
procurement and without proper documentation and sign- off. In some cases, former employees were paid far in excess of 
reasonable compensation and did not actually provide the NRA with corresponding consulting services. In other cases, the NRA 
failed to properly disclose the compensation in its regulatory filings. 

  
Paragraph 370 Under the consulting agreement, “actual reasonable and necessary expenditures, which are directly related to the consulting 

services” were to be reimbursed. As an example, in 2016, according to H.W.S.’s records, $148,314 worth of expenses were 
submitted and reimbursed by the NRA. The NRA reimbursed H.W.S for expenses including monthly truck leases, internet service 
at the Foundation Executive’s home, the costs of membership in fraternal organizations including the International Order of St. 
Hubertus and the Camp Fire Club, and the costs and expenses of attending various hunting trips both domestically and 
internationally. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

  
Paragraph 381 The NRA routinely entered into agreements with board members without adhering to applicable requirements under NRA policy 

and New York law requiring a Board determination in advance that the transaction was fair, reasonable and in the NRA’s best 
interest. Some examples of the many related party transactions that the NRA executed with board members are discussed 
below. Additional transactions with board members are discussed in Part Five, Section V below, addressing the Audit 
Committee’s failures to comply with required procedures. 

  
Paragraph 416 In its official filings, the NRA made misleading representations regarding its practices for setting executive compensation. For 

example, in its IRS Form 990 for each year from 2015 to 2019, the NRA represented that “compensation of the NRA’s top 
management officials is established by methods including independent compensation consultants, compensation surveys and 
studies, and comparability data.” The NRA further represented in its filings that compensation of its top management officials 
“must be approved by the Board of Directors, based on recommendations by the compensation committee. All decisions are 
properly documented.” 

Paragraph 417 Upon information and belief, contrary to the NRA’s representations, the NRA Board set the compensation for LaPierre and Frazer 
during the period 2015 to 2019, and for Phillips during the period 2015 to 2018, without relying upon or properly consulting a 
compensation consultant, considering reliable compensation surveys or obtaining appropriate comparability data. The Board also 
did not maintain adequate documentation of the process of determining officer compensation. 
For example, in or about late August 2017, the OCC hired an executive compensation consultant to prepare a report which would, 
among other things, compile 
competitive market compensation levels for NRA executives based on comparable positions in comparable organizations. The 
report was to be completed for consideration by the OCC at its September 7, 2017 meeting in preparation for making 2018 officer 
compensation recommendations to the Board as provided in the NRA bylaws. The OCC, however, made a recommendation on 
salary and bonus awards for LaPierre, Phillips and Frazer without awaiting a report or even comparability data from the consultant 
prior to making a recommendation. 

  
Paragraph 432 The NRA also failed to enforce a reasonable time period for LaPierre to submit other expense reimbursement requests. LaPierre 

was permitted to submit his expense reimbursement requests months or years after the fact. For example, in June 2019, the 
employee responsible for handling LaPierre’s expenses was still waiting to receive receipts from April of 2018. These late 
reimbursements failed to meet the requirements of an Accountable Plan, and should have been considered taxable income to 
LaPierre. 
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Verified Second Amended Complaint 
Paragraph(s) 

Allegations:  General/conclusory assertions in gray/Language making clear that these are merely examples in yellow 

Paragraph 457 
 
 
 
 
 
 
 
Paragraph 458 

The NRA’s filings included false or misleading statements relating to compensation and benefits conveyed to top employees and 
officers. For example, the IRS requires that certain employment benefits provided to persons listed on the IRS Form 990 Part VI 
as officers or highly compensated employees be reported on Schedule J. The benefits include “first class or charter travel”, “travel 
for companions,” and health or social club dues. On Schedule J to the 2018 IRS Form 990, the NRA represented that it provided 
“first class travel,” “travel for companions,” and “health or social club dues.” For each such benefit the NRA represented that the 
“organization follow(ed) a written policy regarding payment or reimbursement or provision of all the expenses” listed. This 
representation, certified by defendant Frazer, was false. 
 
In another example of a false or misleading representation in the NRA’s employee benefit disclosures, in the NRA 2017 IRS Form 
990, the NRA acknowledged providing “first class or charter travel” and “health or social club dues.”“Travel for companions” was 
not acknowledged as an employee benefit even though the NRA provided “travel for companions” during 2017. For each such 
benefit, the NRA represented on the 2017 IRS Form 990 that the “organization 112 follow(ed) a written policy regarding payment 
or reimbursement or provision of all the expenses” listed. This representation, certified by defendant Frazer, was false. 
The IRS requires that any “diversion of assets” in excess of $250,000 be reported on IRS Form 990, Section VI. A “diversion of 
assets” under IRS rules includes “any unauthorized conversion or use of the organization’s assets other than for the organization’s 
authorized purposes.” The IRS further notes that “[a] diversion of assets can in some cases be inurement of the organization’s net 
earnings. … [I]t can also be an excess benefit transaction under section 4958 and reportable on Schedule L” of the IRS Form 990. 
During the period 2015 to 2018, the NRA has not reported on its IRS Form 990 a diversion of assets in the form of an excess 
benefit transactions despite having paid unreasonable compensation to some or all of the Individual Defendants, as alleged in Part 
Five, Section I above. 
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Paragraph 494 
 
 
 
Paragraph 522 
 
 
 
 
Paragraph 523 
 
 
 
 
 
 
 
Paragraph 524 
 
 
 
 
Paragraph 525 
 

The culture of noncompliance and disregard for the internal controls was evident within the NRA Audit Committee, which 
similarly failed to fulfill its obligation to oversee internal controls. This lack of oversight resulted in waste and loss of the NRA’s 
charitable assets and contributed to the NRA reaching its currently deteriorated financial state. 
 
For years, the Audit Committee failed to adequately address related party transactions or conflicts of interest, in violation of both 
the N-PCL and the NRA’s internal policy governing conflicts of interest. Upon information and belief, the Audit Committee also 
failed to put in place procedures to ensure that the NRA would comply with New York Law governing related party transactions 
in the future. N-PCL § 715(j). 
 
In 2016, for example, according to records of the Audit Committee and the Secretary of the Board, the Audit Committee 
apparently had notice of at least eight related party transactions amounting to approximately $668,000 to be paid to NRA board 
members. Among the transactions the Audit Committee had notice of were: 
 
i. Payments totaling $150,000 to Board Member No. 1; 
ii. Payments totaling $45,180 to Board Member No. 4’s law firm; and 
iii. Payments totaling $256,000 to Board Member No. 5. 
 
Upon information and belief, the Audit Committee maintained no records in 2016 establishing whether the Committee considered 
market value information, alternative transactions or other information in its deliberations concerning the conflicts of interest and 
related party transactions. There is no resolution by the Audit Committee approving the transactions on a finding that the 
transactions were fair, reasonable and in the best interests of the NRA. 
 
According to the NRA’s internal documents, in 2017, the Audit Committee had notice of multiple substantive related party 
transactions amounting to at least $730,000 to be paid to NRA board members and employees in 2017. Among the transactions the 
Audit Committee had notice of were: 
 
i. Payments totaling $150,000 to Board Member No. 1; 
ii. Payments totaling $123,248.43 to RCR Enterprises, which is owned by a former NRA Vice President; 
iii. Payments totaling $40,000 to Board Member No. 3; 
iv. Payments totaling $45,180 to Board Member No. 4’s law firm; and 
v. Payments totaling $134,000 to Board Member No. 5. 
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Paragraph 539 
 
 
 
Paragraph 540 
 
 
 
 
 
 
 
 
Paragraph 541 
 
 
 
 
Paragraph 542 
 
 
 
 
 
Paragraph 543 

While, pursuant to its Charter, the Audit Committee is supposed to “provide open means of communication between the Directors, 
the independent auditors, and the financial and senior management of the Association,” the Audit Committee itself failed to 
communicate essential information to RSM that may have materially impacted the quality of the audit. 
 
For example, as detailed above, the Audit Committee never informed RSM about the existence of whistleblower allegations in 
July 2018.RSM was not invited to participate in the July 30, 2018 emergency Audit Committee meeting. Following the meeting, 
the Audit Committee failed to inform RSM of the concerns raised by the NRA Whistleblowers and failed to provide RSM with a 
copy of the Top Concerns Memo. The only information that the Committee conveyed to RSM about the meeting was the fact that 
various related party transactions had been raised and would be addressed further at the September 2018 meeting. The Audit 
Committee failed to provide information to RSM relevant to its audit. As the RSM audit partner who was in charge of the 133 
engagement acknowledged, had his team been aware of the Top Concerns Memo while the 2018 Audit was ongoing, it likely 
would have performed additional audit testing around certain transactions. 
 
3. Additionally, upon information and belief, the Audit Committee never communicated to RSM anything about the NRA’s 
practice of passing expenses incurred by NRA executives through Ackerman. RSM was not aware that Ackerman was covering 
substantial expenses for NRA executives, including travel-related costs incurred by NRA executives and charges on credit cards 
billed to Ackerman, which the NRA was then reimbursing Ackerman for as “out of pocket expenses.” 
 
4. Both the Chair and the Vice Chair of the Audit Committee testified that they were not aware—even as of the dates of their 
testimony before the Attorney General in June 2020—that RSM never interviewed LaPierre during the course of their external 
audits. Both expected that a standard audit would include an interview of the CEO. The Audit Committee Chair testified that, as a 
former auditor, he “[couldn’t] imagine that [RSM] would not interview the CEO.” The Vice Chair testified that, as a CPA who has 
conducted audits, he “can’t see … not meeting with the chief executive officer. To me, that would not be appropriate.” 
 
5. Similarly, both the Chair and the Vice Chair claimed to be unfamiliar with the NRA’s practice of not having its CEO sign 
the management representation letter. They also were unaware that the basis for RSM not insisting that LaPierre sign the letter 
was because of a standing memo in RSM’s work papers, which stated that LaPierre functions only as the NRA’s “leading 
lobbyist”, and “is not involved in the daily operations or finances” of the NRA. 
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Paragraph 544 
 
 
Paragraph 545 
 
 
 
 
 
 
 
Paragraph 546 
 
 
 
Paragraph 547 
 
 
 
Paragraph 548 
 
 
 
 
 
 
 
 
 
Paragraph 549 
 
 
 

The Audit Committee further failed to ensure that RSM was undertaking appropriate audit testing, particularly with respect to 
oversight of senior management, related party transactions, employee expenses and reimbursements, and major vendors. 
 
For example, the Vice Chair of the Audit Committee testified that he did not feel the need to ask RSM for external oversight of 
LaPierre’s expenses because he “personally [had] a great deal of trust in Wayne LaPierre” and he didn’t believe that LaPierre 
“expends money unnecessarily.” The Chair of the Audit Committee claimed to have no knowledge of whether RSM ever tested 
LaPierre’s expenses, although he also insisted that he “couldn’t imagine” that RSM would not have selected LaPierre’s expenses 
for testing. He also had no recollection of whether the Audit Committee ever asked the external auditors to test LaPierre’s 
expenses, nor did he have a recollection of whether the external auditors ever reported to the Audit Committee on LaPierre’s 
expenses. In fact, RSM failed to conduct any comprehensive expense testing related to LaPierre. 
 
The Chair of the Audit Committee did not know whether the NRA’s external auditors ever tested Ackerman invoices, even though 
he testified that he would have expected them to be tested in the ordinary course of an audit. He also did not recall ever telling the 
external auditors to conduct testing on Ackerman. 
 
RSM’s annual audit planning presentations informed the Audit Committee that “[a]n audit is not designed to provide assurance on 
internal control or to identify significant deficiencies or material weaknesses. Our review and understanding of NRA’s internal 
control is not undertaken for the purpose of expressing an opinion on the effectiveness of internal control.” 
 
Despite the fact that RSM affirmatively did not test the effectiveness of the NRA’s internal controls as part of its annual audits, the 
Audit Committee Chair and Vice Chair relied on them to do so; the Audit Committee itself did little or nothing else to oversee 
internal controls themselves. In the testimony that he provided in connection with the Attorney General’s investigation, the Vice 
Chair of the Committee testified, “It is the role of the audit committee to insist that proper controls be followed over any 
expenditure.” When asked what the Committee did to fulfill that role, he explained, “We have an external audit that verifies based 
on their study and analysis of internal controls that procedures are, in fact, followed.” When pressed as to whether the Audit 
Committee did anything to verify whether policy is followed, he reiterated, “Engage external auditors to do the testing of our 
transactions.” He testified that the Committee did not do anything other than engage the external auditors because it “did not feel 
the need.” As a result, the Audit Committee failed to take adequate action. 
 
The Audit Committee failed to perform its statutory, bylaw, and charter responsibilities as set forth in the preceding paragraphs. 
As a result, the Board was unable to exercise its responsibilities to maintain a system that was reasonably effective in identifying 
violations of law. In turn, the Board displayed a sustained and systematic failure to exercise their oversight function and stood by 
as various laws were violated by the NRA, including violations of the NRA’s tax exempt status, false reporting on annual filings 
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Paragraph 557 
 
 
 
 
Paragraph 558 
 
 
 
 
 
Paragraph 559 
 
 
 
 
Paragraph 560 
 
 
 
 
Paragraph 561 
 
 

with the IRS and the Attorney General’s Charities Bureau, improper expense documentation, improper wage reporting, improper 
income tax withholding, failure to make required excise tax reporting and payment, payments in excess of reasonable 
compensation to disqualified persons, and waste of NRA assets. 
 
In fact, as detailed in Part V, Section V(B), the NRA Audit Committee failed in its basic duty to put in place policies and 
procedures to ensure (1) that conflicts of interest and related party transactions would be reported to the Audit Committee in the 
first instance before transactions occurred, and (2) that failures to report any such conflicts of interest or related party transactions 
to the Audit Committee would not be repeated in the future. 
 
For example, for years, Defendant Frazer failed to comply with his obligation under the NRA bylaws and internal policy to collect 
and submit to the NRA Audit Committee the annual Financial Disclosure Questionnaires that NRA board members and officers 
are required to fill out. As the Audit Committee Chair testified, “there were some [related party transactions] that should have 
been given to us, should have been captured into the [disclosure of financial interest] forms, should have been presented to us by 
Frazer and they weren’t. That’s the reason we [had] to [ratify] them after the fact.” 
 
Relatedly, as detailed in Part Five, Sections I and II, Defendant LaPierre failed in his obligation to “independently report to the 
Audit Committee any financial interest of an officer or director (or immediate family member) that comes to his knowledge or the 
knowledge of his office as well as any financial transactions between the NRA … and other individuals and/or organizations that 
present or might present the possibility of a conflict of interest.” 
 
As detailed in Part Four, Section II(C), until 2020, the NRA did not have a whistleblower policy that complied with New York 
law. For example, the Audit Committee was designated to address whistleblower complaints, but the Chair of the Committee 
testified that he did not know whether there was a procedure through which whistleblowers could submit their complaints 
anonymously to the Audit Committee. 
 
And even with respect to the deficient whistleblower policy that was not modified until the NRA was under investigation by the 
Attorney General, as detailed in Part Four, Section II(C), the NRA Audit Committee failed to adequately supervise the 
implementation of that policy. For example, two of the five Audit Committee members—the Chair and the interim President of 
the NRA—left the July 30, 2018 Audit Committee meeting before the whistleblowers gave their presentation. Also, the minutes 
for that meeting fail to record the fact and substance of the complaints from whistleblowers. The Committee Chair was not even 
provided a copy of the Top Concerns Memo by the Vice Chair after the meeting. The Audit Committee has not maintained any 
record of steps taken to investigate and address the whistleblower complaints, other than to state that the Brewer firm was 
conducting an investigation. 
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Paragraph 562 As a New York not-for-profit corporation holding charitable assets and operating in New York, the NRA must register and file 

accurate and complete annual reports with the Charities Bureau. In addition to these registration requirements, charitable 
organizations soliciting 139 contributions in New York must also register and file accurate and complete annual reports under 
Article 7-A of the Executive Law.  

  
Paragraph 566 
 
 
 
 
 
 
Paragraph 567 

Defendant NRA made materially false and misleading statements and omissions in its 2015, 2016, 2017, 2018, and 2019 
CHAR500 filings with the Attorney General. These statements included, but were not limited to, false statements about 
compensation and benefits for officers and directors, false statements about diversion of corporate assets, false statements about 
enforcement of its conflict of interest policy, false statements about its processes for determining compensation of officers, false 
statements about compensation and benefits to directors, false 140 statements about compensation policies and reviews, and false 
statements about transactions with interested persons. 
 
The false and misleading statements or omissions included, without limitation: 
 
The false and misleading statements or omissions included, without limitation: 
 
a. False statements and omissions about transactions with interested persons. For example: 

i. Defendant NRA never disclosed any of the numerous payments to officers and directors in the “Related Party 
Transactions” note to its audited financial statements. 

ii. In its Forms 990 for 2015, 2016, 2017, and 2018, the NRA falsely reported that it was not a party to business 
transactions with current or former officers, directors, relatives thereof or entities affiliated therewith and failed to 
disclose those transactions on Schedules L and/or R of its IRS Forms 990. As set forth above, the NRA has been a 
party to multiple business transactions with current or former officers, directors, relatives thereof or entities affiliated 
therewith that the NRA failed to report. 

iii. In its Forms 990 before 2017, the NRA overstated the number of independent board members because it did not 
properly omit all board members engaged in a business transaction with the organization for which payments of over 
$100,000 were received, or board members who were paid more than $10,000 as independent contractors, or board 
members engaged in a single transaction with the organization over $10,000. 
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 b. False statements and omissions regarding compensation and to Officers and Directors. For example: 
 
i. In its Forms 990 for the relevant time period, Defendant NRA failed to disclose the complete amounts paid to LaPierre 

in the form of gifts from vendors, “out of pocket” expenses originally paid for by Ackerman and then paid for by the 
NRA, and other forms of compensation. 

ii. In its Forms 990 for at least 2014 to 2018, the NRA failed to disclose taxable personal income for LaPierre, Phillips, 
and Powell. For example, as set forth above, LaPierre and Phillips permitted NRA executives and personnel to use 
vendor credit cards, alter ego accounts, and vendor charges to disguise payments to LaPierre, on LaPierre’s behalf, for 
LaPierre’s personal benefit, and as reimbursements of LaPierre’s personal and family expenses, inconsistent with the 
reporting requirements of Section 527 of the Internal Revenue Code. 

iii. In its Forms 990 for the relevant time period, the NRA failed to disclose in response to question 25a in Part IV of the 
IRS 990 for each relevant year that it engaged in an excess benefit transaction with a disqualified person during the 
year, and failed to file Form 4720 reporting such transactions pursuant to Section 4958 of the Internal Revenue Code, 
which governs excise taxes for excess benefit transactions. 

iv.        Until 2017, Defendant NRA failed to disclose payments made to a former NRA president in the form of payments to 
Crow Shooting, an entity owned by the former president. While these payments were disclosed in the NRA 
Foundation’s Form 990 for 2017, the NRA failed to properly disclose these payments in its 2017 Form 990. 

v. In its Form 990 for 2016, Defendant NRA failed to disclosea $455,753 payment by Lockton Affinity to the NRA’s 
Managing Director of Licensing and Marketing. 

vi. In its Forms 990 for 2015, 2016, 2017, and 2018, Defendant NRA answered “No” to the question “Did the 
organization engage in an excess benefit transaction with a disqualified person during the year?” In fact, Defendant 
NRA engaged in multiple excess benefit transactions, including without limitation the compensation paid to 
Defendants LaPierre and Powell, and a former President. 

vii. In its Forms 990 for 2015, 2016, 2017, and 2018, Defendant NRA made false statements in Part VI, line 16 about its 
process for determining the compensation of officers and directors. 

. 
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 c. False statements and omissions regarding payments to vendors. For example: 
 

i. In its Forms 990 prior to 2017, Defendant NRA failed to disclose the amount paid to Ackerman McQueen for “out of 
pocket” expenditures. In in Form 990 for 2017, the NRA disclosed that this amount was over $11 million. At that time, 
the NRA also disclosed that it had paid over $5 million to Mercury Group, a company wholly owned by Ackerman 
McQueen. Previous filings therefore significantly underrepresented the total amount that the NRA paid to Ackerman 
McQueen on an annual basis. 

ii. Until 2017, the NRA failed to disclose in its Form 990 the amount it paid to Under Wild Skies, Inc., even though 
Defendant LaPierre and his spouse were receiving free services in the form of hunting trips from the company. In its 
Form 990 for 2017, the NRA disclosed on Schedule O that it had paid $2,635,000 to Under Wild Skies. 

 
 d. Additional false statements in Part VI of the Form 990 regarding governance, management and disclosure. For example: 

 
i. In its Form 990 for 2018, Defendant NRA answered “No” to the question “Did the organization become aware of a 

significant diversion of the organization’s assets.” This statement was false, since the organization did become aware 
of significant diversions through whistleblower reports and its own inquiries into billing by Ackerman and McKenna. 

ii. In its Forms 990 for the relevant time period, Defendant NRA answered “Yes” to the question “Did the organization 
regularly and consistently monitor enforcement with [its conflict of interest policy].” Based on the evidence gathered in 
the Attorney General’s investigation, as set forth above, this statement was false, as Defendant NRA repeatedly 
permitted violations of its conflict of interest policy, including, without limitation, by Defendant LaPierre. 

iii. In its Forms 990 for the relevant time period, the NRA filed false and/or materially incomplete responses on Schedule 
J, which reports information on compensation for officers, directors, key employees, and highly compensated 
employees, including without limitation: 
 

1. Failing to report that the NRA paid for travel for companions until its 2018 Form 990, when in fact the NRA 
repeatedly paid for travel for LaPierre’s wife and other family members; 

2. Failing to report that it provided a housing allowance until its 2017 Form 990, when in fact it paid for housing 
for certain officers; and 

3. Reporting that it in fact had a policy regarding tax indemnification and gross-up payments, when, upon 
information and belief, the NRA had no such written policy. 
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 e. Failure to disclose all fundraising expenses, fundraisers and amounts paid thereto. For example: 

 
i. Upon information and belief, in its Forms 990 for the relevant time period, the NRA underreported its spending on 

fundraising in its allocation of functional expenses, since it failed to fully report fundraising expenses that were routed 
through third party vendors. 

ii. In its 2016 Form 990, the NRA failed to disclose MMP as a fundraiser. MMP is not registered with the OAG as a 
fundraiser to solicit in New York State. In its 2016 Form 990, the NRA reported that it had paid MMP $10 million in 
2016 for fundraising, printing, and mailing, but failed to report MMP or any amounts raised by it in the section 
dedicated to the NRA’s top ten fundraisers. Instead, the NRA listed MMP, which also shares a physical address at 
NRA Headquarters, as an independent contractor. 

  
Paragraph 568 The Attorney General commenced this action on August 6, 2020. Since that time, the NRA—under the direction of LaPierre and 

Board leadership—purports to have undertaken a compliance review and remediation process, but the NRA, LaPierre, and Frazer 
have continued the same course of misconduct in violation of New York law, IRS requirements for exempt organizations, NRA 
bylaws, and internal policies and procedures without objection from the NRA Board. Intentional disregard for proper corporate 
governance, waste of charitable assets, concealment and false reporting of improper or unauthorized transactions, actions to 
advance insiders’ personal interests to the detriment of the NRA, and evasion of accountability have continued unabated 
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Paragraph 592 
 
 
 
 
 
 
 
 
 
 
 
 
Paragraph 593 
 
Paragraph 594 
 
 
Paragraph 595 
 
 
 
Paragraph 596 
 
 
Paragraph 597 
 
 
 
Paragraph 598 
 
 
 

Upon information and belief, the NRA’s purported disclosures in its 2019 Form 990 are incomplete, inaccurate, untimely, and the 
result of an uneven and opaque process that raises serious questions about the scope and method relied upon to calculate the 
disclosed transactions. Upon information and belief, the NRA did not conduct a complete or methodologically sound inquiry into 
the excess benefits conferred upon LaPierre and other NRA officials, board members, and Key Persons but focused with increased 
scrutiny upon officers who had disputes with LaPierre or had been critical of him. For instance, the 2019 Form 990 on its face 
reported that the calculated excess benefits for the former Executive Director of NRA-ILA included expenses for hotels, meals, 
tickets to sporting events, and personal expenses charged on corporate credit cards. This calculation and its methodology are 
vigorously contested by the former Executive Director of NRA-ILA and is the subject of a pending arbitration proceeding. 
Conversely, the calculation of LaPierre’s excess benefit transactions included only portions of payments for certain flights; the 
methodology for the calculations has never been disclosed, and upon information and belief, there has been no review of whole 
categories of LaPierre’s expenses and benefits, including club memberships, hotels, lavish meals, tickets to sporting events and 
luxury boxes, and other personal expenses paid for by the NRA or its vendors. 
 
Since the commencement of this action, the NRA has continued to violate its internal policies and procedures. 
 
For example, the NRA has, for years, been paying MMP, Allegiance, and Concord in excess of stipulated contractual amounts, 
and outside of the NRA’s policy governing contract procurement, with the full knowledge and approval of LaPierre. 
 
As described supra in Part Five, Section I.A.ii, in 2011, the NRA entered into contracts with Allegiance, Concord, and MMP 
(collectively, the “MMP Entities”). The Concord agreement called for a monthly payment of $135,000. The MMP agreement 
called for a monthly payment of $400,000. The Allegiance agreement called for a monthly payment of $40,000. 
 
By at least early 2018, the NRA was paying $961,850 per month to MMP; $373,000 per month to Concord; and $90,000 per 
month to Allegiance, with no written agreement memorializing the increases in the invoiced amounts. 
 
The increases in MMP’s billing was one of the concerns raised by the whistleblowers to the NRA Audit Committee in July of 
2018. In late 2018, the NRA sent letters to the MMP Entities asking for the justification for the increased billing from the three 
entities. It later came to light that both LaPierre and Phillips had verbally approved the increased invoice payments to the MMP 
Entities without requiring written addenda to the contracts. 
 
The NRA continued to pay the increased amounts to the MMP Entities up to the date of the filing of the NRA’s bankruptcy 
petition, as reflected in the NRA’s schedule of payments made to creditors within 90 days of the bankruptcy. 
Between 2018 and January 2021, the NRA paid MMP and Concord approximately 
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Paragraph 600 
 
 
 
 
Paragraph 601 
 
 
 
Paragraph 602 

$28.7 million more than was called for under the written terms of the NRA’s agreements with MMP and Concord. 
 
Only the Allegiance relationship is subject to an updated contract that reflects the 
amount actually being paid to Allegiance. That amendment was negotiated and signed by LaPierre 
in early 2019. Upon information and belief, no business case analysis was prepared for that amendment, nor did the President or 
either Vice President provide written acknowledgement of the amendment, as required by NRA policy. 
 
The most recent written agreement with MMP does not alter the original $400,000 per month price term in the 2011 contract. 
Upon information and belief, no business case analysis was prepared for that agreement, nor was written acknowledgment 
received from the NRA’s president or either Vice President, in violation of NRA policy. 
 
 At the time NRA staff reviewed MMP’s increases in its invoicing, the staff were not aware that LaPierre was violating the 
NRA’s conflicts of interest policies by making use of a yacht owned by the MMP Principal, and receiving other undisclosed 
personal benefits from the MMP Principal. 

  
Paragraph 646 LaPierre’s breaches of fiduciary duty have damaged the NRA by, among other things, causing its assets to be diverted for non-

NRA purposes and be wasted and by exposing the NRA to liability for failure to report taxable income, failure to withhold payroll 
taxes, failure to report and pay excise taxes due pursuant to Section 4958 of the Internal Revenue Code, and jeopardizing the 
NRA’s tax exempt status and authority to conduct business for failure to comply with regulatory reporting obligations. 

  
Paragraph 652 Frazer’s breaches of fiduciary duty have damaged the NRA by, among other things, causing its assets to be diverted for non-NRA 

purposes and be wasted; exposing the NRA to liability for failure to report taxable income, failure to withhold payroll taxes, and 
failure to report and pay excise taxes due pursuant to Section 4958 of the Internal Revenue Code; and jeopardizing the NRA’s tax 
exempt status and authority to conduct business for failure to comply with regulatory reporting obligations. 

  
Paragraph 656 Phillips’s breaches of fiduciary duty have damaged the NRA by, among other things, causing its assets to be diverted for non-

NRA purposes and be wasted; exposing the NRA to liability for failure to report taxable income, failure to withhold payroll taxes, 
and failure to 
164 
report and pay excise taxes due pursuant to Section 4958 of the Internal Revenue Code; and jeopardizing the NRA’s tax exempt 
status and authority to conduct business for failure to comply with regulatory reporting obligations. 
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Paragraph 660 Powell’s breaches of fiduciary duty have damaged the NRA by, among other things, causing its assets to be diverted for the 

benefit of Powell and other individuals and be wasted. 
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  June 13, 2022 
 

VIA EMAIL 

Hon. O. Peter Sherwood 
Ganfer Shore Leeds & Zauderer LLP 
Special Master for Discovery  
360 Lexington Avenue 
New York, New York 10017 
 

Re: NYAG v. NRA et al, Index No. 451625/2020 
The NRA's opposition to the NYAG's motion for a protective order dated 
June 3, 2022 as to depositions of (i) James Sheehan and (ii) the NYAG’s 
Rule 11-f representative (the “Depositions”) 

Dear Judge Sherwood: 

The National Rifle Association of America (the “NRA”) respectfully requests that Your 
Honor deny the NYAG's motion for a protective order dated June 3, 2022 (the “Motion”). 

Under the applicable standard, discovery of any matter that is “necessary and material” to 
the defense of an action is permitted (unless privileged), and there is no basis for a protective order 
unless the NYAG, as the movant, shows prejudice that is “unreasonable.”  

The Depositions are permissible under the CPLR and the Commercial Division rules, and 
the NYAG has not shown that they are precluded by any prior ruling or on any privilege grounds.  
Nor has she shown that there is any risk of prejudice that is unreasonable.  As a result, instead of 
granting a protective order, the Special Master should issue an order compelling the Depositions.   

I. 
LEGAL STANDARD 

Under CPLR 3101, discovery of any matter that is “necessary and material” to the defense 
of an action is permitted (unless the party resisting discovery shows that the matter is privileged1).” 
CPLR 3101(a).  Further, parties may obtain deposition testimony of fact witnesses or 
representatives of any government agency or any other organization.  CPLR 3101 et seq.; 
Commercial Division rule 11-f. 

 
1 Zheng v. Bermeo, 980 N.Y.S.2d 541, 542 (2014) (“A party asserting that material sought 

in disclosure is privileged bears the burden of demonstrating that the material it seeks to withhold 
is immune from discovery.” (internal citation omitted)). 
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Indeed, under CPLR 3102(f), where the plaintiff, as here, is the state, defendant is still 
entitled to discovery.  See also 21 Carmody-Wait 2d New York Practice with Forms Chapter 126:4, 
Actions by or Against the State (“CPLR 3102(f) . . . abrogates case law formerly holding that 
where the state is a party to an action . . . , it is not subject to pretrial examination [or other] 
discovery.”). 

Under CPLR 3103(a), a party asking the Court to “deny [or] limit[] . . . the use of any 
disclosure device” must show that, in the absence of relief, she will suffer “prejudice” that is 
“unreasonable.”  See also Barneli & Cie SA v. Dutch Book Fund SPC, 2012 WL 10007588, *1 
(Sup. Ct. N.Y. Cty. Feb 10, 2012) (“The burden of showing that disclosure is improper is upon the 
party asserting it.” (internal citations omitted)).   

II. 
ARGUMENT  

A. Although the NYAG seeks substantial relief against the NRA, she has repeatedly 
refused to provide material and necessary detail about her claims. 

Here, the NYAG seeks to enjoin the NRA from soliciting donations, the appointment of an 
independent compliance monitor at the NRA, and a damages award.2   

Despite seeking such intrusive, significant and—in some cases—unprecedented relief, the 
NYAG has not identified a wide range of information about her claims against the NRA that is 
necessary and material to the NRA's defense against this action.  For example, the NYAG alleges 
that the NRA engaged in allegedly improper related party transactions, provides some examples 
of such transactions, but expressly states that the examples provided are merely illustrative.3  
Similarly, the NYAG accuses the NRA of materially misleading regulatory filings, enumerates 
some examples of statements that were allegedly materially misleading, but—again—specifically 
states that the enumerated statements are simply examples.4  Indeed, each section of her Complaint 
alleges a violation of the law in conclusory terms, proceeds to give examples, but then invariably 
notes that the list of examples is not exhaustive.  Appendix A lists dozens of such examples.   

B. The applicable rules appropriately give the NRA the basic right to learn information 
about claims against it before trial, but the NYAG has repeatedly refused to honor her 
discovery obligations in this case. 

Under the applicable rules, as a matter of due process and basic fairness, to prepare for the 
trial, the NRA is entitled to all information that is necessary and material to its defense of this 

 
2 NYSCEF 646 First, Thirteenth, Fourteenth, and Fifteenth Causes of Action. 
3 E.g., NYSCEF 646, Thirteenth Cause of Action; id. at Paragraph 381. 
4 E.g., NYSCEF 646, Fifteenth Cause of Action; id. Paragraphs 566-67. 
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action.  E.g., CPLR 3101.  Indeed, the rules state that the NYAG cannot avoid her discovery 
obligations by claiming that the plaintiff is the State.  CPLR 3102(f).  Moreover, the rules provide 
the NRA with a menu of discovery devices, including depositions of fact witnesses and a 
representative of the OAG.5  In fact, the legislature recently amended the rules to authorize courts 
to require plaintiffs to disclose precisely the type of information that is missing from the NYAG's 
pleading. 

Yet, the NYAG has repeatedly refused the NRA's requests to provide the missing 
information.6  Just a few days ago, the NYAG refused to provide information contemplated by the 
new Commercial Division rule 11.7  In doing so, she asserted—falsely—that (i) her “claims are 
fleshed out in detail” in the Complaint (the Complaint on its face states that details are expressly 
omitted);8 (ii) the disclosure the NRA and another party seeks is “unnecessary and will serve no 
legitimate purpose” (the information is needed as a matter of fundamental due process and will 
enable to parties to prepare for the trial); and (iii) “the NRA [is] fully familiar with the issues in 
the case.”9 

But the NYAG cannot have it both ways.  She cannot rely on conclusory allegations and 
give only some particulars of her claims against the NRA but expressly withhold others and, at the 
same time, resist the NRA's requests for needed information on the grounds that the NRA 
purportedly already has it. 

C. James Sheehan’s repeated representations to the Court make clear that he possesses 
information that is necessary and material to the NRA's defense of this action. 

James Sheehan represented to the Court repeatedly that he is “acquaint[ed] with the facts” 
of the NYAG's action against the NRA.10  He has stated that, except where the Complaint alleges 

 
5 CPLR art. 31; see also, e.g., Rule 11-f. 
6 See Motion (listing the NRA's multiple efforts to obtain discovery and the NYAG's 

refusal to do so).   
7 The new Commercial Division rule is attached as Exhibit 1.  See also Letter from Monica 

Connell to Judge Sherwood, dated June 7, 2022, Exhibit 2. 
8 See text accompanying Footnotes 3 and 4; Appendix A. 
9 Id. 
10 NYSCEF 1, 11, 333, and 646 (Exhibits 3-6).  Mr. Sheehan, whose deposition is among 

the two the NYAG attempts to prevent now, has been the Chief of the NYAG's Charities Bureau 
(the “Bureau”) since in or around January 2014.  Therefore, in addition, he also was at—and in 
fact the head of—the Bureau in each of the five years that the NYAG alleges—expressly—that the 
NRA's filings with the Bureau were materially misleading.  SAC, Fifteenth Cause of Action.  
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facts on “information and belief,” he “know[s]” the “complaint” “is true.”11  As to allegations 
made on information and belief (slightly over one sixth of the assertions in the Complaint are 
pleaded on such basis), Mr. Sheehan represented to the Court over and over again that, based on 
his “acquaintance with the facts,” he “believe[s] them to be true.”12 

Therefore, Mr. Sheehan clearly knows precisely the information that is missing from the 
NYAG's pleading and that is necessary and material to the NRA's ability to prepare to defend 
against the NYAG's action at trial. 

D. The Special Master should overrule each of the NYAG's objections to the Depositions. 

1. The Special Master’s prior ruling and the Court’s comments during a 
conference are not preclusive here. 

Contrary to the NYAG's assertion, the Special Master’s report dated March 23, 2022, does 
not dispose of the issues here.  There, the Special Master (i) deferred ruling on six of the 23 topics 
listed in the NRA's previous Rule 11-f deposition notice; (ii) permitted contention interrogatories 
for information in nine of the topics; (iii) granted the protective order as to five topics but did so 
without prejudice to the NRA's ability to seek testimony on these topics if the NYAG re-asserts 
her dismissed dissolution claims;13 and (iv) granted the motion for a protective order solely as to 
three of the 23 of the NRA's topics, which have little to nothing to do with the Depositions.14  (In 

 
Moreover, as he admits in his verifications, he oversaw and participated extensively in the NYAG's 
investigation of the NRA and the NRA's chapter 11 proceeding, where he appeared on behalf of 
the NYAG at court hearings and depositions. 

11 Exhibits 4-6. 
12 Id. 
13 Although the NYAG did not re-assert her dissolution claims, she did assert a new claim 

after March 23, 2022, as described in Footnote 14.  
14 Exhibit D to the Motion.  As the NRA represented to the NYAG (which is reflected in 

the Motion at 3), the NRA recognizes the Special Master’s ruling and has no intention of delving 
into topics 6, 7, or 8 from the ruling dated March 23, 2022, although, as to topic 8 (her office’s 
communications about the NRA with Everytown and other parties hostile to the NRA's political 
speech), the NRA seeks leave to apply for reconsideration of topic 8 as appropriate for a deposition 
on the grounds that the NYAG amended her claim since March 23, 2022.  The amendment added 
no new facts but asserted a new claim (the First Cause of Action), in which she seeks intrusive, 
unnecessary, and unprecedented equitable relief.  Specifically, the NYAG now seeks, inter alia, 
the appointment of an “independent compliance monitor,” the appointment of an independent 
governance expert, an oversight role for herself over the monitor, and other mandatory injunctive 
relief. 
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fact, it is not clear on what basis the NYAG asserts in the Motion (at page 5) that, on March 23, 
2022, “Your Honor issued a decision on March 23, 2022, granting the motion for a protective order 
in all material respects.”) 

Therefore, even if the law of the case doctrine were applicable (it is not),15 there is no basis 
for the NYAG’s claim that the Special Master’s prior report precludes the depositions at issue 
here.16   

Nor is there a basis for the NYAG's reliance on passing remarks by Judge Cohen on 
December 10, 2021, which did not address the issues raised here.17 

2. The NRA has made the requisite showing of need. 

Contrary to the gravamen of the NYAG's argument, the NRA “has . . . made the required 
showing to be entitled to discovery from opposing counsel.”  That a witness has functioned as the 
other side’s lawyer or is otherwise exposed to privileged information belonging to the other side 
does not preclude his deposition.   

Here, Mr. Sheehan has represented to the Court repeatedly that based on his “acquaintance 
with the facts” he “believes” the NYAG's complaint to be “true” to the extent it is asserted in 
information and belief and that he otherwise “knows” the “Complaint is true.”18  Given that the 
NYAG is yet to provide information that is material and necessary to the NRA's defense of this 
action, even if the NRA were required to demonstrate a special or a substantial need for 
Mr. Sheehan’s and the NYAG's testimony based on his status as an attorney and good faith, the 
requisite need clearly exists and there can be no question that the Depositions are noticed in good 
faith.  See Matter of Winston, 238 A.D.2d 345, 346 (1997) (“Surrogate's Court did not err in 
granting the respondents' request to depose the petitioner's advisors, including his attorney, as the 
respondents established both a good faith basis for the deposition and that the information sought 

 
15 The case the NYAG cites in fact makes clear why the law of the case does not, contrary 

to the NYAG's claim, “prevent[] the NRA from deposing the OAG.”  After all, the “issue” before 
the court now must have been “determined,” whereas the issues in dispute here were not even 
before the Special Master.  As a result, they could not have been “judicially determined.”  Martin 
v. City of Cohoes, 37 N.Y.2d 162, 165 (1975). 

16 In fact, the passages the NYAG quotes from the hearing before Your Honor make clear 
that Your Honor merely observed that depositions of opposing counsel are, as a rule, “disfavored.”  
The Special Master did not hold that, as a matter of law, they are categorically impermissible.  
Here, the NRA provides ample reasons why the Depositions must, as a matter of fundamental due 
process, go forward. 

17 Transcript of December 10, 2021 hearing at pages 7-9, 28-30. 
18 E.g., NYSCEF 646. 
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was relevant and necessary for their case.”); Planned Indus. Centers, Inc. v. Eric Builders, Inc., 
378 N.Y.S.2d 760, 761 (N.Y. App. Div. 1976) (“It is well settled that when an attorney functions 
as an agent or negotiator in a commercial venture he may be examined.”); Glen 4912 Corp. v. 
Strauss, 353 N.Y.S.2d 495, 497 (N.Y. App. Div. 1974) (“[W]hen an attorney functions as an agent 
or negotiator in a commercial venture he may be examined.”); In re Macku's Est., 285 N.Y.S.2d 
973, 974 (1967) (“In our opinion, respondent's attorney is a hostile witness with knowledge of 
pertinent facts and petitioner should be permitted to examine him before trial.”). 

Numerous federal courts, which the NYAG concedes are persuasive,19 and government 
litigants have found the need for the government agency’s deposition to exist in comparable 
circumstances.  SEC v. Kramer, 778 F. Supp. 2d 1320, 1328 (M.D. Fla. 2011) (compelling Rule 
30(b)(6) deposition over SEC’s objections based on its role as a government enforcement 
plaintiff); SEC v. Merkin, 283 F.R.D. 689, 698 (S.D. Fla. 2012) (following Kramer and, after 
striking topics the court deemed irrelevant, ordering that the deposition of the government proceed 
on a question-by-question basis with privilege objections to be interposed by the SEC as needed); 
SEC v. McCabe, No. 2:13-v-0061, 2015 WL 2452937, at *3 (D. Utah May 22, 2015) (denying the 
motion for a protective order; “Rule 30(b)(6) expressly applies to a government agency and 
provides neither an exemption from Rule 30(b)(6), nor ‘special consideration concerning the scope 
of discovery, especially when [the agency], as here, voluntarily initiates an action’”); see also FTC 
v. Directv, Inc., 2016 WL 1741137, at *2 (N.D. Cal. May 3, 2016) (denying deposition of FTC 
trial counsel, but citing prospect of a Rule 30(b)(6) deposition of the FTC as a viable alternative); 
U.S. v. Dist. Council of N.Y.C., No. 90-5722, 1992 WL 208284, at *1-2 (S.D.N.Y. Aug. 18, 1992) 
(noting that the United States Department of Justice voluntarily submitted to a Rule 30(b)(6) 
deposition in a civil RICO enforcement action); EEOC v. AIG, Inc., 1994 WL 376052, at *1 
(S.D.N.Y. July 18, 1994) (the EEOC voluntarily produced supervisor of the assigned investigator 
as its designee for a Rule 30(b)(6) deposition).  

These multiple opinions also show that there is no basis for the NYAG's assertion that the 
Depositions “would unavoidably implicate attorney work product, among other privileges.” 

3. Authorities on which the NYAG relies otherwise are inapposite or support the 
NRA's motion to compel the Depositions. 

The cases the NYAG cites are either inapposite or, in fact, directly support the relief the 
NRA seeks here.  

For instance, in Liberty Petroleum Realty, the Court of Appeals stated that to depose 
opposing counsel, the subpoenaing party must show, as the NRA has done here, that “the 
information sought is material and necessary,” and “must demonstrate good cause, in order to rule 
out the possibility that the deposition is sought as a tactic intended solely to disqualify counsel or 

 
19 See, e.g., Motion at 4, 6. 
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for some other illegitimate purpose. . . . [and] the party seeking the deposition must show that the 
deposition is necessary because the information is not available from another source.” 

In Richmond Capital, 2021 WL 5412143, at *1-2, unlike here, the court dealt solely with 
“records” “prepared in anticipation of litigation or . . .  protected by law enforcement immunity,” 
and, otherwise, expressly found that the parties “failed to demonstrate substantial need for . . . such 
documents.”  Id. (making clear that the “interests of the party seeking information” must be 
considered and, in fact, affect the “overall public interest”). Likewise, in Volkswagen, 41 A.D.2d 
at 827, the Court found finding that the information sought, unlike here, was irrelevant or 
characterized as “work product for impending litigation” and that “no special or unusual 
circumstances [were] shown.” 

Morelli, 143 F.R.D. at 44 is also distinguishable in part because, there, the SEC represented 
to the Court that information “ha[d] been provided in this action to date.”  Here, the NYAG cannot 
make such a representation. 

4. The NYAG's assertions of privileges are meritless. 

Although the NYAG asks to preclude the depositions on privilege grounds, she has not 
made the necessary showing to invoke these privileges in such a manner.  In fact, it is not clear 
that some of the privileges on which the NYAG even exist.  In re 91st St. Crane Collapse Litig., 
2010 WL 6428504, at *3-4 (N.Y. Sup. Ct. 2010) (stating that, unlike in FOIL context, the “public 
interest privilege” and the “law enforcement privilege” do not apply in litigation) (citing Siegel, 
N.Y. Prac. § 346, at 556 [4th ed])). 

To the extent that the NYAG attempts to invoke privileges, they do not shield the NYAG 
from the two depositions altogether. Liberty Petroleum Realty, Inc. v. Gulf Oil, L.P., 164 A.D. 3d 
401, 408 (N.Y. App. Div.  2018) (the party asserting a privilege must attend the deposition and 
object to specific questions that seek privileged information).  Indeed, it is well settled that what 
privileges protect is the substance of communications and the internal legal analyses, work 
product, and impressions. 20 The underlying facts are not protected.  Mr. Sheehan, according to 
him, is acquainted with “the facts” of this case, knows the complaint “is true,” and, where the 
complaint is pleaded on information and belief, believes it to be true.  As a result, there is no basis 
of prohibiting his deposition on privilege grounds. 

 
20 E.g., Spectrum Sys. v. Chem. Bank, 78 N.Y.2d 371, 380 (1991). 
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III.  
CONCLUSION 

For the foregoing reasons, the Special Master should deny the NYAG's motion for a 
protective order and, instead, compel James Sheehan and the NYAG's Rule 11-f witness to appear 
for their depositions. 

 Respectfully, 
 /s/ Svetlana M. Eisenberg   
William A. Brewer III 
Svetlana M. Eisenberg 
Blaine E. Adams 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

ATTORNEYS FOR THE NATIONAL RIFLE 
ASSOCIATION OF AMERICA 

 
cc: Parties’ Counsel of Record 
 
Enclosures  
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1
2  SUPREME COURT OF THE STATE OF NEW YORK

 COUNTY OF NEW YORK
3  ------------------------------------------X

 PEOPLE OF THE STATE OF NEW YORK, BY LETITIA
4  JAMES, ATTORNEY GENERAL OF THE STATE OF NEW

 YORK,
5

                            PLAINTIFF,
6
7            -against-        Case No.:

                            451625/2020
8
9  THE NATIONAL RIFLE ASSOCIATION OF AMERICA,

 INC., WAYNE LaPIERRE, WILSON PHILLIPS, JOHN
10  FRAZER, and JOSHUA POWELL,
11                             DEFENDANT.

 ------------------------------------------X
12                     DATE: June 16, 2022
13                     TIME: 9:30 A.M.
14
15        MEETING WITH HIS HONORABLE JUDGE
16  SHERWOOD, held remotely, at all parties
17  locations, before Karyn Chiusano, a Notary
18  Public of the State of New York.
19
20
21
22
23
24
25
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1
2  A P P E A R A N C E S:
3
4  GANFER & SHORE, LLP

   Special Master
5    360 Lexington Avenue ~ #14

   New York, New York 10017
6    BY: O. PETER SHERWOOD, ESQ.
7  NEW YORK STATE OFFICE OF THE

 ATTORNEY GENERAL
8    ATTORNEYS FOR THE PLAINTIFF

   PEOPLE OF THE STATE OF NEW YORK, BY
9    LETITIA JAMES, ATTORNEY GENERAL OF THE

   STATE OF NEW YORK
10    28 Liberty Street ~ 16th Floor

   New York, New York 10005
11    BY: STEVEN SHIFFMAN, ESQ.

       MONICA CONNELL, ESQ.
12        EMILY STERN, ESQ.
13  BREWER, ATTORNEYS & COUNSELORS

   Attorneys For the Defendant
14    THE NATIONAL RIFLE ASSOCIATION OF

   AMERICA, INC.
15    750 Lexington Avenue

   New York, New York 10022
16    BY: SARAH ROGERS, ESQ.

   sbr@brewerattorneys.com
17

 CORRELL LAW GROUP
18    Attorneys for the Defendant

   WAYNE LaPIERRE
19    102 East 10th Street

   New York, New York 10003
20    BY: KENT CORRELL, ESQ.

   kent@correlllawgroup.com
21

 WERBNER LAW
22    Attorneys for the Defendant

   WILSON PHILLIPS
23    5600 W Lovers Lane ~ Suite 116-314

   Dallas, Texas 75209
24    BY: MARK WARBNER, ESQ.
25    (Appearances continue on following page.)
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1
2  A P P E A R A N C E S:  (Continued)
3
4  GAGE, SPENCER & FLEMING, LLP

   Attorneys for the Defendant
5    JOHN FRAZER

   410 Park Avenue ~ #810
6    New York, New York 10022

   BY: ELLEN JOHNSON, ESQ.
7
8

 AKIN, GUMP, STRAUSS, HAUER & FELD, LLP
9    Attorneys for the Defendant

   JOSH POWELL
10    Bank of America Tower

   1 Bryant Park
11    New York, New York 10036

   BY: THOMAS P. McLISH, ESQ.
12    tmclish@akingump.com
13
14
15  ALSO PRESENT:

   DAWN WILSON, Ganfer & Shore, LLP
16
17
18
19
20
21
22
23
24
25
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1          MEETING WITH JUDGE SHERWOOD
2             JUDGE SHERWOOD:  I see anywhere
3        between five and seven items to be
4        discuss today.  Before -- and I will
5        tell you what they are and then we
6        will go from there.
7             We need to close out issues
8        from the April 21st conference.
9        There were some matters that were
10        adjourned essentially or left open to
11        be resolved through meeting and
12        conferring and so on and I just want
13        to get a report on that.
14             There are two protective order
15        requests from the Office of the
16        Attorney General relating to the
17        depositions of employees or other
18        agents of the Attorney General's
19        Office covered by the initial letter
20        of May 6th and another one from June
21        3rd.
22             There's then the NRA and
23        Mr. LaPierre's request for -- with
24        respect to a Notice to Admit,
25        pursuant to Rule 11A and B.
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1          MEETING WITH JUDGE SHERWOOD
2             There is the joint request for
3        depositions after the 29th, which we
4        just discussed.
5             And I have added the unresolved
6        matters from our early March 10, 2022
7        and resulting report from the 23rd of
8        March in which I either put off or
9        made rulings, but without prejudice,
10        based essentially on the need to see
11        what Justice Cohen did with respect
12        to the motion to dismiss the
13        counterclaims.  He's now decided that
14        and I expect that we need to revisit
15        those issues.  That's the full list
16        that I have.
17             Anything else?
18             MR. SHIFFMAN:  Steve Shiffman
19        from the New York State Attorney
20        General's Office.  Nice meet you this
21        is my first appearance here.
22             With respect to the NRA's
23        Notice to Admit, there's a motion for
24        protective order by the Attorney
25        General, I don't know if you had that
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1          MEETING WITH JUDGE SHERWOOD
2        wrapped into your item.
3             JUDGE SHERWOOD:  With respect
4        to what?
5             MR. SHIFFMAN:  The Notice to
6        Admit and there's related requests to
7        --
8             JUDGE SHERWOOD:  Okay.  That is
9        why I had three.
10             MR. SHIFFMAN:  So, we have
11        three items.
12             JUDGE SHERWOOD:  Wrapped up in
13        item three.
14             MR. SHIFFMAN:  Excellent.
15        Thank you, Your Honor.
16             JUDGE SHIFFMAN:  Is there
17        anything else?
18             MS. ROGERS:  Nothing else from
19        the NRA, Your Honor.
20             JUDGE SHERWOOD:  Okay, great.
21             I am sensitive to the fact that
22        you have other things to do today,
23        you have deposition.  Your time is
24        tight, so I will move along more
25        quickly than I normally do, so it's

Page 6

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 793 RECEIVED NYSCEF: 07/18/2022



1          MEETING WITH JUDGE SHERWOOD
2        not that I want to cut you off and
3        don't want to hear from you, but it's
4        really a desire on my part to
5        accommodate your need to move on to
6        the depositions, okay?
7             So, with respect to the last
8        compliant conference, what I have --
9        there were a few outstanding
10        documents that were being -- left to
11        be produced by the 16th of June, I
12        guess that is today, right?  I assume
13        that is resolved?  Let me just go
14        down the list and then somebody can
15        talk about it.
16             Then there was an open -- there
17        might have been some open privilege
18        issues relating to Susan LaPierre's
19        cell phone records.  There were the
20        W-2 and 1099s of former NRA employees
21        request for information there, those
22        documents.  And then billing
23        information from the Brewer Firm,
24        those are the -- those were the four
25        open items on my list.
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1          MEETING WITH JUDGE SHERWOOD
2             Who wants to pick up and talk
3        on those four items there?
4             MS. ROGERS:  Your Honor, on
5        behalf of the NRA, and I don't think
6        the Attorney General will dispute
7        this, we have produced the W-2s, the
8        1099s, the agreed billing information
9        with respect to outside counsel.
10             The outstanding documents, I
11        believe, all of those have been
12        checked off.  I was corresponding
13        with Ms. Connell about that last
14        night.
15             There were a couple of
16        documents that -- there are places
17        where documents alludes places in the
18        Member document and it turns out the
19        document really doesn't exist.
20             And I think that we have
21        squared off those issues.
22             And on your list of four, the
23        only one that I'm aware of that may
24        not be resolved and that's only
25        because I am not party to meet confer
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1          MEETING WITH JUDGE SHERWOOD
2        would be the phone.
3             THE ARBITRATOR:  Right.  And
4        that's for Susan LaPierre's phone.
5             Ms. Connell:
6             MS. CONNELL:  I largely agree
7        with Ms. Rogers, I don't know that
8        there are any more privilege issues
9        relating to Ms. LaPierre's phone, but
10        I know my colleague, Mr. Comley was
11        speaking to Mr. Correll and to Ms.
12        Eisenberg.  If there is any remaining
13        issue, we will reach out to you, but
14        we did make some progress with that.
15        I know there were some back and forth
16        about search terms and that kind of
17        thing.
18             JUDGE SHERWOOD:  Mr. Correll,
19        do you want to it weigh in?
20             Unmute yourself.
21             MR. CORRELL:  Sorry, I heard
22        dead silence on that issue since we
23        basically we spoke last.  It was my
24        understanding that conversations were
25        occurring between the NRA and the AG
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1          MEETING WITH JUDGE SHERWOOD
2        about search terms and documents and
3        we haven't heard a thing since then.
4        And it was my assumption that the AG
5        has just decided to forego the search
6        of the phone and that they were
7        getting the text messages they needed
8        from other sources through the NRA.
9             JUDGE SHERWOOD:  Let's not
10        debate that right now.  As I said, we
11        need to move along very quickly.  I'd
12        like you to meet and confer, confirm
13        where you are and come back to me if
14        you need to.
15             MS. CONNELL:  One other thing,
16        I'm sorry.  This is Monica Connell.
17             We are also still engaged in
18        other privileged discussions with the
19        NRA.  We may have to bring those to
20        you, but we are still working on it.
21             JUDGE SHERWOOD:  All right.
22             Next I have the May 6th and
23        June 3rd Attorney General's request
24        for protective orders with respect to
25        depositions.  The first one was a
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1          MEETING WITH JUDGE SHERWOOD
2        Notice of Deposition of four
3        non-lawyers and the 6/3 one was
4        protective order with respect to a
5        corporate representative.
6             Two things about that:  With
7        respect to the non-lawyers, I'm going
8        to grant that motion.  The law is
9        pretty darn clear that if the
10        attorney work product -- to the
11        extent that there is protection for
12        attorney work product, it covers as
13        well the agents of the attorney.
14        These non-lawyers are obviously
15        agents of the attorney and so under
16        that theory, their -- their activity
17        are protected as well.
18             I will cite you one of the
19        cases cited by the -- cited by the
20        NRA, the United States versus
21        District Council of the United
22        Carpenters and Joiners.  If you look
23        at Star 27 Number 7, the case -- the
24        law there is clear, um, let's see,
25        um, the head note says:
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1          MEETING WITH JUDGE SHERWOOD
2             By its terms, Rule 2863 makes
3        clear that the work product doctrine
4        protects work done in anticipation of
5        litigation for trial by an attorney,
6        as well as a party or other agents of
7        the party or its representatives,
8        materials produced or information
9        possessed by an agent working for an
10        attorney, such as an investigator,
11        may be protected as work product
12        particularly when disclosures of such
13        information would reveal the
14        attorneys' thinking and strategies,
15        i.e., opinion, work product.
16             So, it's pretty clear.  So --
17        so, the protective order with respect
18        to that will be granted.
19             With respect to the Corporate
20        Representative, the NRA cites several
21        cases relying on Federal Law Rule
22        30(b)(6), that provision expressly
23        provides for the disclosures by the
24        government.  None of the cases cited
25        are State cases, I believe that we
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1          MEETING WITH JUDGE SHERWOOD
2        don't have a comparable provision in
3        the CPLR.
4             So, I think that the -- the
5        request for a protective order may be
6        appropriate, but I do want to give
7        the -- I want to make sure that I
8        have this right, I do want to give
9        the AG an opportunity to weigh in on
10        the question -- on this question
11        given that the NRA has pointed to
12        several Federal cases that would
13        require an agency to -- to put up
14        someone with knowledge of -- of the
15        facts who can testify.
16             MS. CONNELL:  Your Honor, my
17        colleague, Steven Shiffman, will
18        handle will this.
19             MR. SHIFFMAN:  Good morning,
20        Your Honor.  We would like to address
21        those cases as well as the overall
22        request to have --
23             JUDGE SHERWOOD:  How much time
24        do you need?
25             MR. SHIFFMAN:  Probably three
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1          MEETING WITH JUDGE SHERWOOD
2        to four minutes should do it, maybe
3        less.
4             I think as an initial matter,
5        as Your Honor pointed out, the cases
6        that the NRA relies on are ones from
7        a Federal Court in Florida and some
8        ones that rely on that.
9             JUDGE SHERWOOD:  This isn't a
10        Federal case.
11             MR. SHIFFMAN:  They apply
12        different standards and is the
13        standard in this Circuit would show
14        -- in this State and in the First
15        Department, which is the standard
16        enunciated by the court in Liberty
17        Petroleum.  Where here there's been
18        showing that the examinations will in
19        intrude upon privilege, the burden
20        then shifts to the party seeking the
21        examinations to come forward and show
22        3 things; they have to show that what
23        they are seeking is material and
24        necessary, they have to show that
25        they have good faith and that they
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1          MEETING WITH JUDGE SHERWOOD
2        show that they don't have another
3        means to get the information that
4        they are seeking.  And they haven't
5        done any of those things here.
6             The cases that are relied on by
7        the NRA don't have the element of
8        needing to show that they can't get
9        it anywhere else.  And so, they're
10        inconsistent with the rule that's set
11        forth with the Liberty Petroleum,
12        which is, Your Honor, noted in ruling
13        on the first motion for a protective
14        order relates to both examinations of
15        attorneys from the Attorney General's
16        Office as well as people working with
17        attorneys on the investigation that
18        leads up to the litigation.
19             So, for that reason, those
20        cases are distinguishable, but I
21        think another factor to consider here
22        is that this 11F notice is one that
23        doesn't specify the topics that the
24        NRA seeks to depose somebody on.
25             Your Honor has already ruled on
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1          MEETING WITH JUDGE SHERWOOD
2        an 11F motion earlier that set forth
3        22 topics or 23 topics and not
4        permitted at least at the outset --
5             JUDGE SHERWOOD:  I am going to
6        cut you off.  I am going to cut you
7        off.
8             MR. SHIFFMAN:  Okay.
9             JUDGE SHERWOOD:  We don't have
10        time today.  Normally, I wouldn't do
11        that.
12             Here's what I am going to do --
13             MS. ROGERS:  Your Honor, I
14        apologize.  Can I be heard for two
15        minutes?
16             JUDGE SHERWOOD:  You may want
17        to hear from me before you --
18             MS. ROGERS:  I'm sorry, Your
19        Honor.
20             JUDGE SHERWOOD:  While I am
21        inclined to grant the motion, I want
22        to give the NRA the opportunity to
23        address the point that I raised
24        earlier which it appears that the
25        case that you're talking about are
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1          MEETING WITH JUDGE SHERWOOD
2        all Federal cases based on the
3        Federal Rules of Civil Procedure and
4        not on the CPLR, which I believe does
5        not have the same kind of provision
6        that 30(b)(6) does.
7             But you can go ahead now, Ms.
8        Rogers.
9             MS. ROGERS:  Thank you, Your
10        Honor.  I apologize.
11             So, you're right that Rule
12        30(b)(6) and 11F differ slightly, but
13        what the CPLR has that the Federal
14        Rules don't is that it has CPLR 3102
15        F, which states, and I quote:
16             Action to which a State is a
17        party.
18             An action in which the State is
19        properly a party, whether as
20        Plaintiff, Defendant or otherwise,
21        disclosure by the State shall be
22        available as if the State were a
23        private person.
24             And there is a State case, a
25        First Department Appellate Division
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1          MEETING WITH JUDGE SHERWOOD
2        case that I'd like to point you to us
3        a case on which the Attorney General
4        heavily relies and that is the Katz
5        case and I can get you -- cite that.
6             JUDGE SHERWOOD:  What case?
7             MS. ROGERS:  The Katz case,
8        it's People -v- Katz, 84 A.D. 2d 381,
9        in which a deposition of the Attorney
10        General is sought.  And in the Katz
11        case, the trial courts denies that
12        request for a deposition relying on
13        the same Lefkowitz -v- Volkswagon
14        case that the Attorney General cites
15        in its briefing.
16             And those goes up to the
17        Appellate Division.  And the
18        Appellate Division says:
19             That the standard applied by
20        the Volkswagon court is too strict in
21        light of subsequent Court of Appeals
22        authority.
23             And so, what the Katz court is
24        it says, look, before you do this
25        deposition, the Attorney General has
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1          MEETING WITH JUDGE SHERWOOD
2        to make some written disclosures in
3        the nature of a Bill of Particulars.
4        And after that, we are going to
5        schedule, and I'll point Your Honor
6        to the exact pages, the pin cite in
7        Katz case where the court explains
8        this, is at the bottom of Page 310 in
9        the Appellate Division report, top of
10        Page 311 --
11             JUDGE SHERWOOD:  I am going to
12        cut you off.
13             What I'd like to do to is give
14        you both an opportunity to give me
15        something in writing and I will
16        address it then.  We just don't have
17        the time this morning.
18             MS. ROGERS:  Thank you, Your
19        Honor.
20             MR. SHIFFMAN:  Your Honor, in
21        addition to the motion for a
22        protective order with respect to an
23        11F --
24             JUDGE SHERWOOD:  I thought I
25        was going to get away with it.
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1          MEETING WITH JUDGE SHERWOOD
2             MR. SHIFFMAN:  There's just one
3        other part to the motion for a
4        protective order that we didn't
5        discuss, and that's the NRA has also
6        sought the deposition of James
7        Sheehan, the Bureau Chief of the --
8             JUDGE SHERWOOD:  Bureau Chief.
9             MR. SHIFFMAN:  -- at the
10        Attorney General's Office and we
11        have --
12             JUDGE SHERWOOD:  That's --
13        that's --
14             MR. SHIFFMAN:  -- that is a
15        protective order.
16             JUDGE SHERWOOD:  Mr. Shiffman,
17        the ruling I made with respect to
18        non-lawyers will apply to
19        Mr. Shiffman also, but they may
20        well --
21             MR. SHIFFMAN:  Mr. Sheehan.
22             JUDGE SHERWOOD:  -- be entitled
23        to a corporate or an agency
24        representative, I don't know that.
25        You get to pick them.  But if you
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1          MEETING WITH JUDGE SHERWOOD
2        want to add a paragraph with respect
3        to Mr. Sheehan, that's fine.
4             MR. SHIFFMAN:  Your Honor, just
5        for clarification, just for
6        clarification, was your order with
7        respect to Mr. Sheehan as covered by
8        the same ruling that you made earlier
9        with respect to the other employees
10        at the Attorney General's Office?
11             JUDGE SHERWOOD:  That's what I
12        just said, yes.
13             MR. SHIFFMAN:  Okay, great.
14             JUDGE SHERWOOD:  If you want to
15        drill down on it some more, I am
16        allowing you to do so, even though
17        I've already ruled in your favor.
18             MR. SHIFFMAN:  I'll avoid
19        taking that opportunity.
20             MS. ROGERS:  The NRA would like
21        to drill down in its --
22             JUDGE SHERWOOD:  Miss Rogers, I
23        am going to get something from you in
24        writing.  How much time do you want?
25             MS. ROGERS:  Can I have a week?
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1          MEETING WITH JUDGE SHERWOOD
2             JUDGE SHERWOOD:  No problem.
3             MS. ROGERS:  Thank you.
4             JUDGE SHERWOOD:  And I will
5        give the AG's Office the same amount
6        of time.
7             MR. SHIFFMAN:  Thank you.
8             JUDGE SHERWOOD:  That has to do
9        with your request for a -- the
10        deposition of a Corporate
11        Representative.  All right.
12             MR. FLEMING:  Your Honor, I
13        apologize, William Fleming here.  I
14        represent one of the Defendant's in
15        the case.
16             I assume there's no problem if
17        we also submitted something in
18        writing at the same time that Ms.
19        Rogers has her deadline.
20             JUDGE SHERWOOD:  I'm sorry.
21        There was an echo and I didn't hear
22        you.  Please repeat what you just
23        said.
24             MR. FLEMING:  I was just
25        confirming that you would have not
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1          MEETING WITH JUDGE SHERWOOD
2        problem if we too submitted something
3        in writing at the same time that Ms.
4        Rogers did.
5             JUDGE SHERWOOD:  No problem.
6             MR. FLEMING:  Thank you.
7             JUDGE SHERWOOD:  On the same
8        subject, obviously?
9             MR. FLEMING:  Yes.
10             MR. CORRELL:  This is Mr.
11        Correll for Mr. LaPierre.  I would
12        like the same accomodation.
13             JUDGE SHERWOOD:  I would
14        appreciate it if the individuals
15        would coordinate their activities and
16        perhaps you could submit a single
17        letter representing your joint views
18        unless you really have different
19        perspectives.
20             MR. FLEMING:  I think that
21        should be fine, Your Honor.
22             Thank you.
23             JUDGE SHERWOOD:  Mr. Correll,
24        does that work for you?
25             MR. CORRELL:  That works for me
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1          MEETING WITH JUDGE SHERWOOD
2        Your Honor.  Thank you.
3             JUDGE SHERWOOD:  Okay.  We have
4        the May 27th NRA request and the May
5        31st Attorney General's request for a
6        protective order regarding the Rule
7        11 Notice to Admit.  Here's -- here's
8        my take on that, I don't need to go
9        very far here because my
10        understanding of Rule 11A and Rule
11        11B really is a device that you
12        would -- contemplates sharing of
13        information at the early stage of a
14        case.  It seems to me that you are
15        well past that here.
16             Rule 11A and B says the court
17        may order these.  I think -- think --
18        you're past that point, so I am
19        inclined to deny it, to grant the --
20        the protective order and not require
21        the AG's Office to -- to provide that
22        Notice to Admit.
23             The other part of it is that I
24        looked at the, what is it, 83 -- 83
25        items and I can't for the life of me
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1          MEETING WITH JUDGE SHERWOOD
2        understand what the -- what the
3        relevance of the items requested is
4        with respect to this case.  You want
5        to know about the interworking -- the
6        inner workings of the AG's Office,
7        um, what is -- what's in the AG's
8        budget and what's not and information
9        about individuals, this all goes to
10        the possibility that the Attorney
11        General might seek an award of
12        attorneys' fees, or if they say,
13        well, if we knew it really is in the
14        context of the sanctions, so -- I
15        just don't see the relevance of what
16        you're seeking here.  But I am
17        willing to listen for about a minute
18        and a half before moving on.
19             MS. ROGERS:  Thank you, Your
20        Honor.
21             Briefly on 11A, 11B, our
22        thought was that even though the case
23        has been around for awhile, the rules
24        specifically contemplates the
25        situation where a motion to dismiss
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1          MEETING WITH JUDGE SHERWOOD
2        has just gotten rid of some of the
3        claims and you want to clarify and
4        streamline the remaining claims which
5        against which Defendant.  So that was
6        our though there.  I am not going to
7        waste my scarce time talking about
8        it.  We still have a lot of
9        depositions ahead of us, some
10        clarification could be relevant.
11             With respect to the request to
12        admit who worked on the case and how
13        much it cost, when we saw on the
14        Attorney General's letter that they
15        don't plan to seek legal fees, except
16        in potentially the context of
17        sanctions, which we understand they
18        don't intend to seek, that might
19        resolve the issue.
20             We just -- in our experience in
21        regulatory enforcement trials, you
22        often hear arguments like, look how
23        much money and time the government
24        had to spend, tax payer money we had
25        to spend in bringing this defendant
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1          MEETING WITH JUDGE SHERWOOD
2        to heal.  If we are going to face
3        arguments like that or request for
4        fees in the same vein, we just want
5        to be equipped to cross-examine those
6        points.
7             So, if the AG are willing to
8        stipulate and say that there's no
9        plan to put that sort of evidence or
10        argumentation and request for jury,
11        then we don't want 84 things, we do
12        not have an intrinsic interest in how
13        the AG spends their time, but that's
14        the nature of the request.
15             JUDGE SHERWOOD:  Look, what you
16        just mentioned goes to what you --
17        what might occur in a post-trial
18        situation.  In other words, a
19        violation has been found, the
20        government wins and then you're in
21        the remedy stage and it seems to me
22        that may an appropriate time, if the
23        Attorney General is gonna ask for
24        money, that may be an appropriate
25        time to ask for more focus

Page 27

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 793 RECEIVED NYSCEF: 07/18/2022



1          MEETING WITH JUDGE SHERWOOD
2        information with respect to -- to
3        give you the opportunity to respond
4        to that.  But none of that has any
5        relevance at this stage of the case.
6        We don't even know if the Attorney
7        General will prevail, maybe they'll
8        prevail, maybe they went.  That is
9        what a trial is for.
10             So, this -- at best, giving you
11        the benefit of the doubt and the
12        doubts are substantial, I do think
13        it's premature, so I will deny it.
14        Rather, I will grant the Attorney
15        General's motion for a protective
16        order.
17             MR. SHIFFMAN:  One very small
18        point of clarification.  There was
19        also a corresponding request for
20        document production relating to the
21        billing records that was tied in with
22        the Notice to Admit, I just want to
23        clarify that the ruling will also
24        apply to that.
25             JUDGE SHERWOOD:  I am granting
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1          MEETING WITH JUDGE SHERWOOD
2        the motion.
3             MR. SHIFFMAN:  Thank you very
4        much, Your Honor.
5             JUDGE SHERWOOD:  Hopefully I'm
6        head of schedule here.
7             We have talked about the
8        depositions earlier and I don't think
9        we need to discuss that again.  Then
10        there are the unresolved matters from
11        the April 10th oral argument that
12        resulted in a report, Special
13        Master's report on the 23rd of March.
14             As I said, it seems to me the
15        issues that were deferred then are
16        probably ripe for resolution now.  It
17        was not on anybody's list and I am
18        not so sure you guys want to spend
19        the time today to address that, but
20        that's an open item.
21             Let's talk about scheduling.
22             Ms. Rogers, Ms. Connell is she
23        still with us.
24             MS. CONNELL:  I am still with
25        you.  You can't get rid of me that
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1          MEETING WITH JUDGE SHERWOOD
2        easily.
3             JUDGE SHERWOOD:  What did you
4        want to do about those?
5             MS. CONNELL:  Your Honor, in my
6        view, the court's dismissal of the
7        counterclaim pretty much gets rid of
8        a lot of open issues with relation --
9        I assume we're talking about the
10        previous topics from the --
11             JUDGE SHERWOOD:  Yeah.
12             MS. CONNELL:  I think it pretty
13        much gets rid of almost all of those,
14        except there are a few more, possible
15        the subject of contention
16        interrogatories and that hasn't been
17        appealed and there's no issue there
18        from our perspective.
19             So, I don't really see the need
20        to address that, but certainly we
21        will respond to any application from
22        the NRA.
23             JUDGE SHERWOOD:  The reason I
24        will raise it is because I've either
25        deferred or I have, you know, denied
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1          MEETING WITH JUDGE SHERWOOD
2        an NRA request without prejudice to
3        renew following Judge Dolan's
4        decisions.  I mean, that's really
5        where we are.  And what I really want
6        to know is perhaps the way to go --
7        go about this is for you to maybe
8        confer and see if there's anything
9        left to be decided among those and
10        then you let me know what's left for
11        me to decide.
12             Ms. Rogers?
13             MS. ROGERS:  Your Honor, we're
14        happy to meet and confer.  We'd also
15        be happy to include in next week's
16        briefing.
17             I would note that I'm not
18        present for the prior oral argument.
19        In the transcript, it looked like
20        there was some agreement from the
21        Court that certain of these topics
22        would remain relevant even if the
23        counterclaims are dismissed.  I
24        understand our time is limited today,
25        so I will certainly go through that
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1          MEETING WITH JUDGE SHERWOOD
2        if the Court would like or I can
3        include it in a briefing, perhaps try
4        to meet and confer with Ms. Connell
5        in the interim and maybe narrow what
6        we need to brief.
7             JUDGE SHERWOOD:  Let's do that.
8        Let's foo that.  You just don't have
9        time today.
10             MS. CONNELL:  There's a motion
11        --
12             JUDGE SHERWOOD:  Pardon?
13             MS. CONNELL:  I didn't mean to
14        interrupt, Your Honor.
15             JUDGE SHERWOOD:  What did you
16        say?
17             MS. CONNELL:  There is also the
18        every town motion floating out there.
19             JUDGE SHERWOOD:  That's right.
20        That sounds fair as well.  Meet and
21        confer and give me a list of the open
22        items that either side wants me to
23        address and we will move forward with
24        respect to those.
25             How much time do you need to
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1          MEETING WITH JUDGE SHERWOOD
2        turn that around?  Probably need
3        about two weeks.
4             MS. ROGERS:  That seems fair,
5        Your Honor.
6             JUDGE SHERWOOD:  Pardon?
7             MS. ROGERS:  That seems fair to
8        us, Your Honor.
9             MS. CONNELL:  That's fine with
10        the AG.
11             JUDGE SHERWOOD:  I think that's
12        the whole list.
13             MS. CONNELL:  Your Honor, if I
14        may just flag something.  So, you
15        know we may be coming back to you
16        within the next week.
17             JUDGE SHERWOOD:  I don't want
18        you to --
19             MS. CONNELL:  I'm sorry.
20             JUDGE SHERWOOD:  Don't be
21        sorry.  I signed up for this.
22             MS. CONNELL:  We have been
23        having some real disputes during the
24        depositions it came to a head
25        yesterday regarding the assertions
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1          MEETING WITH JUDGE SHERWOOD
2        of privilege.  We got the rough
3        outline -- the rough transcript of
4        the deposition from yesterday which
5        went quite late, late last night, so
6        I'm sorry I didn't have something to
7        submit to you today.
8             But I anticipate that we will
9        either be calling you and/or making a
10        submissions to you with regard to the
11        assertions of privilege and
12        instructions on the record and that
13        kind of thing, either in the next day
14        or two or during the depositions that
15        are taking place today or tomorrow or
16        next week making our written
17        submission.
18             JUDGE SHERWOOD:  I am generally
19        around.
20             MS. CONNELL:  Okay.
21             JUDGE SHERWOOD:  I can't
22        guarantee on all or each occasion,
23        but --
24             MS. CONNELL:  Some of these,
25        it's hard to call to get a resolution
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1          MEETING WITH JUDGE SHERWOOD
2        because it is a long string of back
3        and forth on the record.
4             But thank you, Your Honor.  I
5        just wanted to flag that as an
6        option.  And we will write to you if
7        we reach an agreement regarding
8        asking Judge Cohen for some extra
9        days.
10             JUDGE SHERWOOD:  Okay.
11             Anything else, Ms. Rogers?
12             MS. ROGERS:  Not from me, Your
13        Honor.
14             JUDGE SHERWOOD:  Thank you,
15        all.
16             (Whereupon, at 10:04 A.M., the
17        above matter concluded.)
18
19            °        °       °        °
20
21
22
23
24
25

Page 35

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 793 RECEIVED NYSCEF: 07/18/2022



1          MEETING WITH JUDGE SHERWOOD
2              C E R T I F I C A T E
3
4  STATE OF NEW YORK      )

                        :  SS.:
5  COUNTY OF NEW YORK     )
6
7        I, KARYN CHIUSANO, a Notary Public
8  for and within the State of New York, do
9  hereby certify:
10        That the above is a correct
11  transcription of my stenographic notes.
12        I further certify that I am not
13  related to any of the parties to this
14  action by blood or by marriage and that I
15  am in no way interested in the outcome of
16  this matter.
17        IN WITNESS WHEREOF, I have hereunto
18  set my hand this 20th day of June, 2022.
19
20

<%18034,Signature%>
21  KARYN CHIUSANO
22
23
24
25
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1
2 SUPREME COURT OF THE STATE OF NEW YORK

              COUNTY OF NEW YORK
3 __________________________________________
4 PEOPLE OF THE STATE OF NEW YORK, BY

LETITIA JAMES, ATTORNEY GENERAL OF THE
5 STATE OF NEW YORK,
6                        Plaintiff,
7             -against-
8 THE NATIONAL RIFLE ASSOCIATION OF AMERICA,

INC., WAYNE LAPIERRE, WILSON PHILLIPS,
9 JOHN FRAZER, and JOSHUA POWELL,
10                        Defendants.
11 Index No. 451625/2020

__________________________________________
12
13                        July 7, 2022

                       9:36 a.m.
14
15                        VIRTUAL HEARING
16
17 B E F O R E:
18
19

          HON. O. PETER SHERWOOD
20
21
22
23
24
25
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1
2 A P P E A R A N C E S:
3     STATE OF NEW YORK

    OFFICE OF THE ATTORNEY GENERAL
4     Attorneys for Plaintiff

            28 Liberty Street
5             New York, New York 10005
6     BY:     MONICA CONNELL, ESQ.

            (via videoconference)
7             EMILY STERN, ESQ.

            (via videoconference)
8             STEVE SHIFFMAN, ESQ.

            (via videoconference)
9
10     BREWER, ATTORNEYS & COUNSELORS

    Attorneys for Defendant
11     THE NATIONAL RIFLE ASSOCIATION OF

    AMERICA, INC.
12             1717 Main Street

            Dallas, Texas 75201
13

    BY:     SARAH B. ROGERS, ESQ.
14             (via videoconference)

            SVETLANA M. EISENBERG, ESQ.
15             sme@brewerattorneys.com

            (via videoconference)
16
17
18
19
20
21
22
23
24
25
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1
2

A P P E A R A N C E S: (Continued)
3
4

    CORRELL LAW GROUP
5     Attorneys for Defendant

    WAYNE LAPIERRE
6             10 West Boscawen Street

            Winchester, Virginia 22601
7

    BY:     PHILLIP K. CORRELL, ESQ.
8             (via videoconference)
9

    WINSTON & STRAWN, LLP
10     Attorneys for Defendant

    WILSON PHILIPS
11             200 Park Avenue

            New York, New York 10166
12

    BY:     SETH FARBER, ESQ.
13             (via videoconference)
14

    GAGE, SPENCER & FLEMING, LLP
15     Attorneys for Defendant

    JOHN FRAZER
16             410 Park Avenue

            New York, New York 10022
17

    BY:     WILLIAM B. FLEMING ESQ.
18             wfleming@gagespencer.com

            (via videoconference)
19
20
21
22
23
24
25
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1
2

A P P E A R A N C E S: (Continued)
3
4

    AKIN GUMP STRAUSS HAUER & FELD LLP
5     Attorneys for Defendant

    JOSHUA POWELL
6             2001 K Street N.W.

            Washington, D.C. 20006
7

    BY:     HAYLEY BOOKER, ESQ.
8             hevans@akingump.com

            (via videoconference)
9             THOMAS P. MCLISH, ESQ.

            tmclish@akingump.com
10             (via videoconference)

            SAMANTHA JENNIFER BLOCK, ESQ.
11             samantha.block@akingump.com

            (via videoconference)
12
13     WERBNER LAW

    Attorneys for WILSON PHILLIPS
14             5600 West Lovers Lane

            Dallas, Texas 75209
15

    BY:     MARK WERBNER ESQ.
16             (via videoconference)
17

    FAEGRE DRINKER BIDDLE & REATH LLP
18     Attorneys for PETER BROWNELL

            801 Grand Avenue
19             Des Moines, Iowa 50309
20     BY:     NICHOLAS A. KLINEFELDT, ESQ.

            (via videoconference)
21             DAVID YOSHIMURA, ESQ.

            (via videoconference)
22
23     ALSO PRESENT:
24

            DAWN WILSON, ESQ.
25

Page 4

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2           THE COURT: Good morning,
3     everyone.
4           I have three sets of submissions
5     that we need to run through this
6     morning.  Let me identify them, and if
7     I'm missing something, you let me know
8     now.
9           First there is the NRA's June 23
10     and June 30 submissions really
11     relating to the open issues from the
12     April -- the March 23 special master's
13     report, and associated with that is a
14     request to take the deposition of an
15     Attorney General's corporate
16     representative.
17           Then there is the NRA's
18     submission of June 29 referred to me
19     by Judge Cohen, which relates to the
20     continuation of the Brownell
21     deposition and the related letter from
22     Mr. Correll from July 1, and then
23     there's the Attorney General's July 6
24     letter, which relates to discovery
25     they're seeking in connection with the
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1                 Proceedings
2     general ledger, a whistleblower
3     complaint, and you want also rulings
4     with respect to additional time during
5     the deposition of the NRA's corporate
6     representatives.  That's what I have.
7           Am I missing anything?  Good.
8     All right.
9           MS. ROGERS: No, your Honor, not
10     from our perspective.
11           THE COURT: So let's start with
12     the first of those, which is of course
13     the cleanup from the March 20 [sic] of
14     this year special master's report.
15           I left a number of items open at
16     that time because, as everyone knows,
17     the question of the counterclaim was
18     before Justice Cohen.  He's now
19     decided that, so it now seems to me
20     ripe for me to go ahead and decide
21     that question -- the open questions.
22     So let's go through those.
23           Just to be clear, I did not
24     decide on the items related to what
25     steps the Attorney General's office
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1                 Proceedings
2     took in connection with the collection
3     and preservation of documents being
4     sought by the Attorney General.  All I
5     was doing there back in March was to
6     reassure the NRA's representative that
7     those matters -- that she would have
8     the opportunity to present her
9     arguments with respect to those
10     matters at the appropriate time.  This
11     is now the appropriate time.  So
12     you're on, Ms. Eisenberg.
13           MS. ROGERS: Thank you, your
14     Honor.  This is Sarah Rogers for the
15     NRA.  I'll address these.
16           So with respect to the prior
17     11(f) notice and the cleanup that
18     remained, there were sort of two
19     clusters of deposition topics and, as
20     your Honor has noted, the first dealt
21     with document preservation and
22     document discovery.  These deposition
23     topics are identical to 11(f) topics
24     that the New York Attorney General
25     served on the NRA.  They admitted on
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1                 Proceedings
2     the meet and confer that they copy and
3     pasted our language into their notice,
4     and we think there's really no reason
5     why the NRA should be obligated to
6     provide 11(f) testimony on its
7     discovery response and the agency
8     suing us should not.
9           I'll also note that, among the
10     cases on which the AG relies and
11     relies quite heavily is a Southern
12     District of New York opinion in the
13     SEC V. Contrarian case from 2020, and
14     that's a case that deals primarily
15     with a request for a deposition.  And
16     one of the areas of discovery that is
17     being sought from the SEC in that case
18     deals with the document collection and
19     preservation efforts that the SEC
20     made, very similar to what's being
21     sought here.  And although the
22     deposition is denied, the court
23     recognizes this as a legitimate topic
24     for discovery, and it orders
25     supplemental written discovery on that
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1                 Proceedings
2     topic.
3           Now, as I'll get to when we get
4     to the other 11(f) notice, the second
5     one we served where we're seeking a
6     corporate representative dep, there
7     are a lot of federal cases and
8     Contrarian is a good example of them,
9     where the court says yes, you're
10     entitled to discover the factual basis
11     for the allegations or yes, you're
12     entitled to discover what document
13     preservation steps the government
14     took.  But under 30(b)(6), a
15     government deposition isn't optimal
16     because you have the options of these
17     other discovery devices.  And in the
18     Contrarian case, the discovery device
19     is interrogatories.
20           Your Honor, the reason we don't
21     have that option here is because, with
22     respect to the factual basis for the
23     allegations, there are simply more
24     than twenty-five allegations that we
25     need to explore.  And indeed,
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1                 Proceedings
2     interrogatories are limited in the
3     commercial division in ways that they
4     aren't in federal court.  So although
5     I don't want to digress too much to
6     the interrogatory versus deposition
7     subject area, I'll just note that
8     there's a pretty clear consensus in
9     the case law that just because you're
10     a government agency doesn't mean you
11     don't have to respond to discovery
12     concerning your document collection
13     and preservation.  And there are
14     particularized reasons why we want
15     this discovery here.
16           We've received almost nothing --
17     actually, we've received nothing from
18     the Attorney General in the way of
19     discovery in this case other than what
20     they call their investigative file.
21     Those are copies of documents that
22     were produced to the AG by the NRA and
23     others during the AG's investigation
24     which preceded this case.  But there
25     are a number of documents in that
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1                 Proceedings
2     production that lack metadata and
3     which were otherwise having difficulty
4     determining the providence of.  So
5     being able to ask a few questions on
6     that topic would be useful.  The AG
7     obviously agrees that document
8     collection, preservation, and
9     discovery response are relevant and
10     useful subjects for discovery because
11     they're seeking the same from us, and
12     we're simply seeking parity here.
13           THE COURT: I thought though that
14     the AG provided you with their
15     investigative file; you mentioned
16     that.  And in addition, there were a
17     number of privilege items that they --
18     that they wish to protect and they
19     provided you a fulsome list and
20     reasons for not disclosing that
21     information with respect to metadata.
22           Am I not correct in my
23     impression that virtually all of the
24     information that is in that
25     investigative file -- that's probably
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1                 Proceedings
2     an overstatement.  A substantial
3     majority of that information comes
4     from your organization, so to the
5     extent that there is a need for
6     metadata, the source of that metadata
7     is the NRA.
8           Do I have that wrong?
9           MS. ROGERS: So your Honor,
10     you're correct that the bulk of the
11     investigative file consists of NRA
12     documents, but there are other
13     documents in the investigative file,
14     too.  We're certainly not seeking to
15     depose the AG on the subject of our
16     own metadata.  But for example, there
17     are documents from Ackerman McQueen in
18     that file for which there are no
19     metadata.
20           The other thing I would note is
21     that we feel entitled to ask some
22     basic non-privileged questions about
23     how the lines are drawn delineating
24     what's the investigative file and
25     what's not.  We have reason to believe
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1                 Proceedings
2     there were witness interviews
3     conducted and perhaps documents
4     received for which the documents are
5     not in that file.  And we did receive,
6     as your Honor accurately notes, an
7     affidavit in connection with the AG's
8     privilege log, and that affidavit set
9     forth what the commercial division
10     requires in connection with a
11     categorical privilege log; so who put
12     the privilege log together, what did
13     you do to create it, what are the
14     privileges you're asserting.  But we
15     assume that, when they depose us on
16     these same topics, they will be asking
17     questions other than simply what
18     privilege are you asserting; where did
19     you find the documents; where did you
20     keep them; when we served this
21     document request, how did you decide
22     which documents were responsive and
23     what weren't.
24           THE COURT: Is there a difference
25     though between the NRA and the AG?
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1                 Proceedings
2     You're an organization that, for want
3     of a better description, runs a
4     business, you create the documents,
5     you use them in connection with your
6     business and all that.  The AG isn't
7     creating anything, they're collecting
8     information from other sources,
9     largely from your organization, and
10     maybe from somewhere else.  So I'm not
11     sure I understand what it is about
12     your -- how it is that metadata, to
13     the extent that the AG has that, is of
14     any significance at all, number one.
15           Number two is there's a
16     difference between NRA and the AG's
17     office with respect to what kind of
18     privileges you're entitled to versus
19     what kind of privilege they're
20     entitled to.  We've gone over in the
21     past a variety of privileges that the
22     Attorney General's office enjoys.
23     That certainly doesn't apply to the
24     NRA.  So that's another distinction
25     between the two of you.  I'll give you
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2     a chance to comment on both.
3           MS. ROGERS: Sure, your Honor,
4     I'll address both those of those in
5     order.
6           MS. CONNELL: Sorry, can I
7     interrupt for one second?  Will
8     Fleming just e-mailed all the parties
9     that he can't get into the Zoom.
10           MR. FLEMING: I'm on now.
11           MS. ROGERS: So I believe your
12     Honor's first question was: Isn't
13     there a difference -- the NRA runs a
14     business and generates records whereas
15     the AG merely collects them, so isn't
16     metadata more significant --
17           THE COURT: We lost you.  I've
18     lost you.
19           MS. ROGERS: Can you hear me,
20     your Honor?
21           THE COURT: Yes.
22           MS. ROGERS: Should I start
23     again?
24           THE COURT: Yes.
25           MS. ROGERS: So your Honor asked
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2     me to address two distinctions between
3     the AG and the NRA, and the first
4     distinction your Honor brought up is
5     that the NRA runs a business, we
6     create documents, we don't just
7     collect them from parties we're
8     investigating.
9           THE COURT: And therefore you've
10     got metadata and they don't.
11           MS. ROGERS: Exactly, your Honor.
12           But there are documents in this
13     case for which the chain of custody is
14     unclear to us that were produced by
15     the New York AG and were collected in
16     the first instance from parties other
17     than the NRA.  We don't think there's
18     anything privileged about inquiring
19     where and when and how did you obtain
20     this, especially identity of the
21     document source is indicated --
22     there's a Bates stamp indicating it.
23     This was not a confidential informant.
24     These are documents from Ackerman
25     McQueen, for example.  So this is a
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2     clear non-privileged area of inquiry.
3           But your Honor, in addition to
4     metadata, there are other types of
5     questions the parties are routinely
6     asked for in civil litigation about
7     document discovery and discovery
8     responses which don't categorically
9     elicit privileged information and
10     which shouldn't categorically be off
11     limits just because it's the
12     government who's suing you.  So how
13     did you decide what went into the
14     investigative file is one such
15     question.  And we understand that that
16     might be partially answered by the
17     privilege log.  But I think what we
18     are making room for in our analysis is
19     there might be factors under the sun
20     other than privilege that implicate
21     which documents we received and from
22     whence and how.
23           So if the AG wants to interpose
24     privilege objections during the
25     deposition, they're welcome to.
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2     Certainly if and when the NRA is
3     deposed on this topic, we imagine
4     privileged objections might be raised
5     at some point.  But it does not seem
6     clear, and nor do the cases
7     corroborate, that this is an area of
8     inquiry which is just totally
9     privileged and so a cloak should be
10     drawn over it and we shouldn't be
11     allowed to ask, which is the position
12     the state is taking.
13           THE COURT: Are you going to be
14     responding, Ms. Connell, or somebody
15     else?
16           MS. CONNELL: Your Honor, I'm
17     going to address this point and then I
18     think further discussion of the other
19     topics or the case law on this will be
20     handled by my colleague, Steve
21     Shiffman, if that's okay.
22           THE COURT: That's fine.
23           MS. CONNELL: Your Honor, I would
24     point out that you're exactly correct,
25     the parties are not in the same
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2     position.  The bulk of the
3     investigative file was from the NRA;
4     it has its own metadata.  It also
5     knows where we got the other
6     information from because it was told;
7     there were Bates stamps indicating the
8     source on almost all of the
9     information.  It also was given an
10     index as to where we got the
11     information from third parties, and it
12     was -- the third parties we spoke to
13     were provided to them.  So they were
14     free at any and all points to
15     interview or depose these third
16     parties.  We produced --
17           THE COURT: Let me interrupt you
18     for a minute.
19           I hear all of that, but as I
20     understand Ms. Rogers, she says look,
21     you don't get to simply get a blanket
22     protection.  You need to have somebody
23     there who can answer specific
24     questions about particular issues as
25     to which there is no privilege.
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2           What say you about that?
3           MS. CONNELL: So first, your
4     Honor, I would say that that is --
5           THE COURT: You've got to show up
6     with a witness, in other words.
7           MS. CONNELL: First of all, we're
8     not talking about like the blanket
9     idea that the government can never be
10     deposed is of course untrue, but we're
11     talking about taking the deposition of
12     opposing counsel here and is it
13     necessary.  And I would say it is not
14     on the grounds that the NRA asserts.
15           First of all, this is the first
16     time I've heard of allegations that we
17     have -- somehow there's something that
18     we gathered that wasn't in the
19     investigative file.  We have produced
20     everything we gathered in the
21     investigation.  We described it, we
22     told them how we searched for
23     information, we told them what we
24     produced, we told them what we
25     withheld and why, we told them who we
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2     spoke to, so what purpose would be
3     served from deposing opposing counsel
4     here even if they could make a showing
5     that the same was necessary?
6           I also would point out, your
7     Honor, they haven't --
8           THE COURT: They're going to say
9     look, that's all well and good that
10     you told us that in writing, but we
11     want to scratch the surface a little
12     bit and aren't we entitled to a human
13     being who would respond to the itch.
14           MS. CONNELL: I would say, your
15     Honor, in this case they just haven't
16     made a showing that they're entitled
17     to a human being to scratch the itch.
18     What is the itch, really?  If they
19     wanted to understand the metadata,
20     they need to go to Ackerman McQueen,
21     whom they certainly deposed in other
22     actions; they're free to depose here.
23     We can't speak to the metadata from
24     Ackerman here, we really can't.  And
25     the similar with other third party
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2     subpoena recipients.  They're free to
3     depose them.  And other than one
4     deposition, they've chosen not to.  So
5     I just don't see where they have made
6     the showing to depose opposing counsel
7     here.
8           And I would say, your Honor, at
9     this stage of the discovery, getting
10     into like having a representative of
11     the Attorney General sit down and say
12     okay, what's the metadata from this
13     document from our vendor McKenna, can
14     you explain that and having an
15     attorney say no, they produced it in
16     response to a subpoena and we gave it
17     to you as we received it, speak to
18     McKenna, which they have been free to
19     do, serves no purpose except for waste
20     of time, waste of resources.
21           And I'd like to go back and
22     revisit the idea that we are in the
23     same position.  We are not.  We still
24     haven't gotten a privilege log that
25     complies with the NRA's burden.  We
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2     haven't gotten a certification that
3     really clarifies what we've produced.
4     We haven't gotten all the documents
5     that we've asked, and you've seen that
6     through multiple court applications.
7     But even with that, we've put it in
8     writing to you that at this late stage
9     in discovery, we don't see the purpose
10     of inquiries like this, and we've
11     withdrawn topic two except as to
12     certain issues of spoliation that we
13     have evidence to support and we've
14     come forward.  For example, former
15     president Carolyn Meadows testifying
16     under oath that she shredded and
17     burned documents to avoid their
18     production.  That's the only thing
19     that we would inquire about, for
20     example.
21           So your Honor, I think we're
22     talking about deposing opposing
23     counsel here.  They haven't made the
24     necessary showing to do so, and my
25     colleague, Steve Shiffman, will
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2     address the law on this, including the
3     law we sent last night, which we don't
4     object to but which further supports
5     our claim.  And they're really just
6     saying, well, maybe there might be
7     something, factors under the sun to
8     depose opposing counsel I think is an
9     insufficient reason to move forward on
10     these topics.
11           I also heard them say I think
12     there's reason to believe there are
13     witnesses we didn't identify or
14     something.  I don't know what that is.
15     That wasn't brought up to us.  Hearing
16     these topics for the first time in
17     front of your Honor, some of these
18     topics, is unhelpful.  We've raised
19     the idea that we haven't had any real
20     meet and confer on this in the months
21     since March 23.  I just think at this
22     point, your Honor, they haven't made
23     the showing they need to to depose the
24     Attorney General.
25           THE COURT: Mr. Shiffman, are you
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2     going to pass the time to him?
3           MS. CONNELL: If you'd like him
4     to address the law on deposing
5     opposing counsel, your Honor, and the
6     matter of Rothco and --
7           THE COURT: I thought that's what
8     you told me you were going to do when
9     we started.
10           MS. CONNELL: Sure.
11           Steve Shiffman, do you want to
12     take the baton?
13           MR. SHIFFMAN: Sure.
14           Good morning, your Honor.
15           THE COURT: Good morning.
16           MR. SHIFFMAN: As your Honor has
17     pointed out in the past, there's a
18     high burden that needs to be shown
19     when a party seeks to depose opposing
20     counsel, which is exactly what the
21     Attorney General is in this
22     circumstance.  And none of the cases
23     or none of the supplemental briefing
24     that's been given to your Honor
25     changes the analysis at all.  In fact,
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2     I'll point you to the letter that
3     Brewer firm sent in last night which
4     cites the Rothco case.  In that case,
5     the lower court held that --
6           THE COURT: It makes your case, I
7     realize.
8           MR. SHIFFMAN: Yes, it makes our
9     case.
10           And the very fact here is that
11     special circumstances haven't been
12     shown, because the Attorney General's
13     has come forward and shown why various
14     privileges and work product doctrine
15     would be invaded by an examination of
16     counsel here.  And the NRA has not
17     done anything to do that other than to
18     point to stamps which stand for the
19     proposition that the government as a
20     party is not immune from discovery
21     requests, but that's not the real
22     issue here.  The real issue here is
23     whether they can examine the Attorney
24     General who, in this circumstance,
25     just as in the Rothco case, is not a
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2     party, is acting as the attorney.
3     Actually, in the Rothco case and the
4     decision below, the Attorney General
5     really was doing a lot of the same
6     things we're doing here where they
7     were asserting claims for malfeasance,
8     for self-dealing transactions, and the
9     court said you're entitled to inquire
10     into the bases for that.  And what
11     happened -- and that goes up on appeal
12     to the First Department, the First
13     Department unanimously reverses that
14     decision and says no, that's not
15     special circumstances.  You have not
16     shown special circumstances here to
17     depose your opposing counsel.
18           So I think our correspondence to
19     your Honor makes it very clear what
20     the law is here and that nothing that
21     the NRA has submitted has really
22     changed the analysis at all, except to
23     the point where they've provided
24     additional authority for our position.
25           I'm happy to answer any further
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2     questions that your Honor has on that,
3     but I think it sums up.
4           Just one other point is that
5     where -- it goes a little bit to what
6     you were asking Ms. Connell about with
7     respect to whether or not you should
8     sit and object at an examination.  I
9     think the SEC versus Rosenthal and
10     EEOC versus McCormick and Schmick's
11     point out that going that route, even
12     where there is some showing, is not
13     the ideal circumstance, because what
14     you're doing is imposing both a burden
15     on the Attorney General or the
16     government agency, but you're also
17     improving a burden on the court
18     because most of what's sought in those
19     examinations is privileged and you're
20     then going to be dealing with a series
21     of privileged assertions that will
22     really put an undue burden on the
23     parties and on the court.  So even
24     where there is some showing, where
25     there certainly is not here, the
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2     alternative of trying to depose
3     somebody and seek -- and interpose
4     objections during that is not a viable
5     one.
6           THE COURT: So Ms. Rogers, the AG
7     does have a point.  It is the lawyer
8     here for the plaintiff.  And I'm not
9     sure I know what it is that you can
10     get from a deposition of a designee of
11     the Attorney General's office.  You're
12     going to be met with objections to
13     virtually all of the things that you
14     are seeking.  I certainly believe that
15     you cannot inquire into what the
16     Attorney General herself may have said
17     or anybody else may have said outside
18     the context of the litigation.  There
19     are allegations that are made in this
20     complaint that establishes the context
21     for discovery, what may or may not
22     have been said outside of what's been
23     alleged in the complaint and so on.  I
24     just don't see how that should find
25     its way into this case, particularly

Page 29

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2     given what Justice Cohen has said.
3     And I'm pretty clear that that's the
4     areas that you are just champing at
5     the bit to get into.  But the trouble
6     is the judge has already made
7     decisions about that.  And I certainly
8     can't go beyond what Judge Cohen has
9     said in that area.
10           That having been said -- let me
11     also say, look, there are all these
12     federal cases that you cited to me.
13     There's this one New York case that
14     you mentioned last night which, as I
15     indicated to Mr. Shiffman, it seems to
16     me it makes the AG's case, not your
17     case.
18           MR. CORRELL: Your Honor, this is
19     Kent Correll for Wayne LaPierre.
20           May I be heard?
21           THE COURT: Of course, sir.  You
22     always get to be heard.
23           MR. CORRELL: Thank you.
24           I think the AG stopped too soon
25     in its analysis of Rothco because it

Page 30

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2     actually doesn't make their case.
3           If you read People V. Katz,
4     which is 84 A.D.2d 381, it's talking
5     about Rothco.  And it says, "however",
6     after talking about Rothco, "in view
7     of the Court of Appeals decision in
8     People V. Bestline, the special
9     circumstances criterion would appear
10     to be too restrictive".  So we have
11     the First Department speaking in 1982
12     about Rothco and citing a Court of
13     Appeals decision essentially getting
14     rid of the specific circumstances or
15     special circumstances criterion --
16           THE COURT: That's kind of an
17     overstatement; is it not?  Getting rid
18     of the special circumstances?  I don't
19     think so.  The special circumstances
20     provides some flexibility.  Don't
21     throw it out the window.
22           MR. CORRELL: Your Honor, with
23     respect to nonparty witnesses, which
24     is the section of the CPLR that's
25     being cited here, the special
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2     circumstances requirement has been
3     eliminated by amendment.  You no
4     longer have to show special
5     circumstances for a nonparty witness.
6     So the law has changed, both the
7     decisional law and the statutory law,
8     which removes the piece of the Rothco
9     case that the Attorney General likes.
10     The law has changed.
11           MR. SHIFFMAN: Your Honor, if I
12     may respond to that.
13           THE COURT: Give me the sites so
14     I don't to go chase it.
15           MR. CORRELL: Sure.  It is 84
16     A.D.2d 381.  That's for People V.
17     Katz.  And it cites Bestline, that's
18     the Court of Appeals case, in the
19     opinion.  So you can just click on it.
20           THE COURT: I'll take a look at
21     it.
22           MR. SHIFFMAN: Your Honor if I
23     may respond, the party who submitted
24     the Rothco case is the NRA.  We
25     believe it helps our case.  But the
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2     applicable law here that we have cited
3     to is the Liberty Petroleum case,
4     which is from about three or four
5     years ago.  That's a First Department
6     case that reconciles all the previous
7     decisions in it.  And what it does it
8     has a three-part test that your Honor
9     is well aware of.  It notes that a
10     depositions of opposing counsel, which
11     the NRA's trying to do here, are
12     disfavored.  The NRA has not satisfied
13     that test, and that is the basis of
14     our argument.
15           For a reconciliation for how all
16     the prior cases go, we direct the
17     court and Mr. Correll's attention to
18     the decision in Liberty Petroleum.
19     That's where the current state of the
20     law is.  And what it does is say where
21     there's a privilege issue, where there
22     is here, there is a burden that shifts
23     to the party seeking the examination
24     to satisfy three things: That it's
25     material and necessary, that they have
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2     a good-faith basis for seeking it, and
3     that the material is not available
4     from another source, and they've
5     failed to do that, and that's the
6     basis for our argument.  So the fact
7     that the Rothco decision may have been
8     modified somewhat, it still really
9     shows that the deposition of opposing
10     counsel is disfavored.  I think it's
11     along with a series of decisions that
12     are pretty clear, and they're both
13     state court decisions but also the
14     federal court decisions from New York
15     all come to the same result.
16           And the cases that they've cited
17     from Florida and Utah, which are
18     clearly distinguished in Contrarian
19     Press, apply a different standard.
20     The primary difference in those cases
21     is that they don't require a showing
22     that it's available from another
23     source, that there's some other means
24     to get that information.  In any
25     event, Liberty Petroleum is the
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2     controlling authority in this
3     department.
4           MR. CORRELL: May I respond to
5     that?
6           THE COURT: Sure, Mr. Correll.
7           MR. CORRELL: So that's wrong for
8     two reasons.  One, Liberty Petroleum
9     did not involve the Attorney General.
10           Number two, it did not involve
11     someone who had verified a pleading.
12     So it's distinguishable on those two
13     grounds.
14           Liberty Petroleum stands for the
15     unremarkable proposition that, in
16     civil litigation, you cannot harass
17     the opposite party, the opposing party
18     by noticing the deposition of their
19     attorney.  We all agree with that.
20     This is not that case.  We have
21     someone from the AG's office who is in
22     charge of the office who has verified
23     three pleadings that are voluminous
24     and in part upon information and
25     belief, in part upon personal
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2     knowledge.  The case is apples and
3     oranges.  Liberty has nothing to do
4     with this except to the extent --
5           THE COURT: Mr. Correll, help me
6     out.  I struggle with this.
7           The AG is not the source of the
8     information that you are seeking from
9     the AG.  They have independent
10     knowledge of all this.  This is the
11     product of their collection efforts.
12           Isn't that right?  Just yes or
13     no.
14           MR. CORRELL: I don't know.
15           THE COURT: You don't know?
16           MR. CORRELL: The honest answer,
17     your Honor, is I don't know.
18           THE COURT: Give me the
19     circumstance where information they
20     have would have come from someplace
21     other than outside the AG's office.
22           MR. CORRELL: Well --
23           THE COURT: Just one.
24           MR. CORRELL: Well, I'm trying to
25     think, your Honor.
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1                 Proceedings
2           THE COURT: You're thinking to
3     think one.  You've been at this case
4     for years and you can't come up
5     with one --
6           MS. ROGERS: Your Honor, may I be
7     heard?
8           THE COURT: No, I'm talking with
9     Mr. Correll.  Thank you.
10           MR. CORRELL: I can imagine --
11           THE COURT: Just one.
12           MR. CORRELL: Would you give me
13     the question again, sir, so that I can
14     answer it to the best of my ability?
15           MR. FLEMING: Your Honor --
16           THE COURT: I'm going to ask the
17     reporter to read back my question to
18     you, sir.
19           MR. CORRELL: That you.
20           MR. FLEMING: Your Honor, if I
21     can have a chance to be heard.  This
22     is William Fleming on that question.
23           THE COURT: Not yet.
24           Mr. Hock?
25           (Whereupon the requested portion
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1                 Proceedings
2     was read back by the reporter)
3           MR. CORRELL: I'll give you one.
4     Information could come from Letitia
5     James as to what relief she's asking
6     the office to seek against my client
7     under the not-for-profit corporation
8     law, because I have a motion pending
9     to dismiss the complaint against my
10     client on the theory that the Attorney
11     General is seeking relief that she is
12     not authorized to seek under the
13     not-for-profit corporation law.  So I
14     want to know where the decision came
15     from to seek relief that she's not
16     authorized to seek.
17           THE COURT: So you want to depose
18     the AG with respect to the legal
19     position they're taking, not with
20     respect to any fact that --
21           MR. CORRELL: The fact --
22           THE COURT: No, you want to know
23     how -- explain your -- explain why you
24     want the relief that you want to have.
25     That's all argument, Mr. Correll,
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1                 Proceedings
2     that's nothing more than that.
3           MR. CORRELL: Your Honor, they're
4     asking for damages against my client,
5     and we don't know what damages they're
6     asking for, what the basis for their
7     request for damages is.  That's not
8     attorney work product, that's what is
9     the basis of your claim for damages;
10     what damages do you claim my client
11     caused.
12           MR. FLEMING: Your Honor --
13           THE COURT: And is the source of
14     the facts that you are seeking from
15     inside the Attorney General's office?
16           MR. CORRELL: Well, I think it
17     is.  If they have an idea that
18     there's --
19           THE COURT: Really?  Help me out.
20     Explain that to me.
21           MR. CORRELL: Your Honor, they've
22     asked for damages.  They've alleged no
23     facts that would support a claim for
24     damages, either under the statute or
25     factually.
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1                 Proceedings
2           THE COURT: That's the end of it.
3     Because they don't have facts
4     themselves.  They have a legal
5     position, they have arguments, they're
6     using facts collected from outside the
7     Attorney General's office, but you
8     have yet to show me a single
9     circumstance where the facts that you
10     want to uncover come from inside the
11     Attorney General's office.  I just
12     don't see it.  Maybe I'm just a little
13     slow at this.
14           MR. CORRELL: No, you're not
15     slow, your Honor, it's a difficult
16     issue, and we're all struggling with
17     it.
18           The fact is -- look, think of it
19     -- I've had witnesses try to claim the
20     Fifth Amendment and refuse to answer
21     any questions and courts have always
22     said, look, you've got to sit down and
23     let the questions come one at a time
24     and figure out whether it's a proper
25     question and whether they have facts
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1                 Proceedings
2     that they can supply to answer the
3     question.  That's how they went at it
4     -- that's how the court suggested they
5     go at it in Rothco and that's how we
6     should go at it here.  We can't do a
7     blanket judgment on whether the AG has
8     any knowledge of any facts relevant to
9     this litigation and just assume that
10     they don't.  We can ask questions and
11     they can object, and it could be a
12     very short deposition.
13           Jim Sheehan is not a shrinking
14     violet, and Ms. Connell knows how to
15     object, and it could be an hourlong
16     deposition.
17           THE COURT: Do you want to take
18     the deposition of Tish James to find
19     out what's her basis for wanting
20     damages from the NRA; is that it?
21           MR. CORRELL: I would love to
22     take the deposition of Tish James to
23     ask a few questions about this action
24     and why they're seeking --
25           THE COURT: Sir, sir, I'm trying
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1                 Proceedings
2     to probe what you've just told me.
3     Please don't take us down a different
4     alley.  Let's stay in the lane that
5     you have set out for us.  And you're
6     talking about this request for
7     damages, and so you think that Tish
8     James can give you facts relating to
9     your damages claim?
10           MR. CORRELL: I could ask the
11     question.  If she said I don't have
12     any facts, that would be the end of
13     it, I suppose.
14           THE COURT: Thank you, sir.
15           Somebody else wanted to weigh
16     in?  Who's this?
17           MR. FLEMING: This is William
18     Fleming.
19           Can you hear me?
20           THE COURT: Yes, Mr. Fleming.
21           MR. FLEMING: It's William
22     Fleming.  I represent an individual
23     defendant.  I apologize for not being
24     on video here.
25           THE COURT: I don't see you.
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2           You're on the phone?
3           MR. FLEMING: I'm on the phone.
4     I couldn't get entry to the video
5     room.
6           THE COURT: You don't have to
7     apologize.  Go ahead.
8           MR. FLEMING: As Ms. Connell
9     admitted, the government is not above
10     having to sit, produce a human being
11     to answer questions.
12           Now, one of the questions in
13     this very voluminous complaint is they
14     allege facts, and this speaks to your
15     Honor's point about facts, relating to
16     transactions but they preface it by
17     saying, for example, and it is still
18     unclear now a year and a half into the
19     case what the extent and scope of
20     those transactions are.  To have a
21     human being sit and say are you
22     alleging anything other than
23     transaction A, B, and C, if so, what
24     is it.  I think that's a fair minimum
25     of discovery --
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2           THE COURT: That's the subject
3     for contingent interrogatories; isn't
4     it?
5           MS. ROGERS: Your Honor, may I be
6     heard?
7           THE COURT: Not yet.
8           Isn't that so?
9           MR. FLEMING: It can be, your
10     Honor.  But in the interest of
11     efficiency, it seems to produce a
12     human being to answer that question
13     and the questions from the other
14     defendants is the best way to do it,
15     and it's been done before as the NRA's
16     pointed out in the bankruptcy case.
17     And as Mr. Correll points out, my
18     witness produced by the AG, you know,
19     are not shrinking violets, they do
20     know how to object.  If they're
21     objectionable questions, that's
22     simple.  But if they're legitimate
23     questions, you get the information out
24     there and Defendants are able to debt
25     the discovery they're entitled to.
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2           THE COURT: Thank you.
3           Somebody else wanted to say
4     something?  Was that you, Ms. Rogers?
5           MS. ROGERS: Yes, your Honor,
6     from the NRA.
7           So when we began the discussion
8     this morning, we were really focused
9     on topics one, two, and three from the
10     prior notice, which deal with
11     discovery.  And you're right, in that
12     instance, a lot of the information the
13     AG has comes from other sources.
14           But now we've shifted to what I
15     think really is the main impetus for
16     our needing of the 11(f) deposition,
17     which is discovery of the factual
18     basis for the allegations.  And I'll
19     only read one, because I think your
20     Honor knows where I'm going.  But for
21     example, in paragraph ten of the
22     complaint they say, "LaPierre with the
23     aid of Phillips, Powell, and Frazer,
24     procured personal financial benefits
25     for board members, vendors, and even
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2     former employees".  We want to say
3     what do you mean, what vendors, what
4     former employees.  And in this quasi
5     death penalty case where they're
6     seeking to place the NRA under
7     government control for an indefinite
8     period of time, that's the bare
9     minimum discovery we think we're
10     entitled to.
11           Now, your Honor's responded
12     okay, the factual basis for the
13     allegations you're facing, clearly
14     that's discoverable but why can't you
15     use contention interrogatories for it.
16     Well, your Honor, one reason is that
17     if you look at appendix A to the NRA's
18     June 13 letter submission, we actually
19     list out, we have a chart of all of
20     these vague or illustrative example
21     allegations where they don't tell us.
22     They'll say things like the NRA
23     committed a bunch of fraudulent
24     transactions, for example this one.
25     And I want to ask what are all the
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2     other ones.  And if you read
3     through --
4           THE COURT: What you're concerned
5     about are where they come up with "for
6     example".  You're not so much
7     interested in facts relating to the
8     example they gave.  What you're
9     looking to probe is what are the other
10     examples that they have not listed.
11     That's your point.
12           Is that correct?
13           MS. ROGERS: There are two main
14     things we're looking to probe, your
15     Honor.  One is there's a bunch of
16     places in the complaint where they say
17     for example.  I want to say give us
18     the whole list of transactions you're
19     alleging were fraudulent or filings
20     you're alleging were false or
21     contracts you're alleging were
22     fraudulent.  That's category A of what
23     we're speaking.
24           Category B --
25           THE COURT: And that's
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2     appropriate for an interrogatory
3     question; is it not?
4           MS. ROGERS: Your Honor,
5     certainly it's with the realm of what
6     interrogatories could touch.  But if
7     you look at the list of examples we've
8     provided, the interrogatories in the
9     commercial division are actually much
10     more circumscribed than they are in
11     federal court, and that's why we have
12     this raft of federal cases that kind
13     of waffle and say, well, you are
14     allowed to have discovery but why
15     don't you use interrogatories for it.
16           So this Rosenbaum case, for
17     example, that Mr. Shiffman cited
18     earlier specifically points to the
19     Southern District local interrogatory
20     device that would provide expanded
21     discovery in this area.  We don't have
22     it here.  And we actually have more
23     than twenty-five --
24           THE COURT: What is it you don't
25     have here with respect to
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2     interrogatories?  I understand the
3     presumptive limitations on
4     interrogatories in the commercial
5     division, but that's not a concrete
6     silo.  In appropriate circumstances,
7     the court can permit discovery beyond
8     -- interrogatories beyond the
9     twenty-five but you have to show that
10     there is a need for it, at least
11     that's my understanding of the
12     commercial division rules.
13           MS. ROGERS: Certainly -- look,
14     there are reasons a deposition is
15     preferable, it's interactive, you're
16     not just given one response that
17     you're stuck with, you can explore and
18     probe, and we certainly think we're
19     entitled to do that.  But obviously if
20     we were deprived of any deposition
21     discovery, we would seek expanded
22     interrogatories.
23           One thing I'll note, your Honor,
24     is this Katz case, which both sides
25     have cited, is effectively kind of a
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2     compromised approach.  What the Katz
3     court says is, you know, because the
4     deposition of the Attorney General in
5     this case raises all of these issues,
6     we, the appellate division, are going
7     to hesitate to just grant it out of
8     the gate the way the trial judge
9     wants.  But what the Katz court orders
10     is it orders this more extensive
11     written disclosure as to the factual
12     basis for certain allegations.  And
13     then it says once they've done their
14     more extensive written disclosure,
15     come back and we will schedule the
16     deposition next term and it will be
17     tailored to those loose ends that may
18     remain.
19           So even the Katz court, which is
20     a state appellate court, recognizes
21     that the written discovery is helpful
22     but it's not necessarily sufficient,
23     and we've established -- I think
24     everyone on this call agrees that just
25     because you're the government doesn't
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2     mean you don't have to provide a human
3     to sit, and we know that.
4           So the next argument the AG
5     makes is look, it's not because we're
6     the government, it's because we're
7     outside counsel and Liberty Petroleum,
8     which has nothing to do with
9     government litigants but does have to
10     do with counsel depositions, factors
11     in.  And I'd be happy to take your
12     Honor through all of the Liberty
13     Petroleum factors and explain why we
14     satisfy them.  But I will just note
15     that, as to the main guts of what
16     we're seeking in this deposition is
17     what do you mean when you accuse us of
18     these things; what transactions are
19     you saying ran afoul of the law.
20     That's clearly material necessary
21     information for our defense and it
22     does not reside with the NRA, it
23     resides only with the AG, because
24     right now the answer we're getting
25     effectively is go fish.  You know what
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2     transactions you did.  Whatever you
3     did wrong, you know, and at trial
4     we'll decide which ones we think are
5     bad, basically, is how it feels to be
6     on this end of this discovery.
7           And we've gotten interrogatory
8     responses just yesterday that are not
9     that helpful on that theme.  But as to
10     the Liberty Petroleum factor, do you
11     actually need the information, the
12     answer is yes.  Only the AG knows what
13     they mean when they say "for example".
14           And the other category of
15     allegation, your Honor, that we
16     highlight in our appendix to our
17     June 13 submission in addition to the
18     illustrative exemplary allegations, we
19     highlight allegations where they say
20     on information and belief X happened,
21     but what information?  It's acceptable
22     to plead that way out of the gate, but
23     at some point in discovery you have to
24     put up or shut up, and that's what
25     we're asking the AG to do.  We think
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2     that's extremely distinct from
3     inquiring into legal theories or
4     counsel's mental impressions; what is
5     the information and belief upon which
6     the state is accusing my client of
7     defrauding the people.  So that's the
8     first Liberty Petroleum factor we
9     needed.
10           Then Liberty Petroleum talks
11     about good faith, and if you read that
12     decision, it's very clear, and I'll
13     quote it.  They say that the reason
14     they're interested in good faith is
15     because depositions of counsel can be
16     a device for "mischief" and can be
17     used to sort of make counsel into a
18     fact witness and shoehorn in a
19     disqualification motion.  We're not
20     doing that here.  We wouldn't be able
21     to do that here.  In a way, the fact
22     that the litigant is the government
23     kind of nullifies that factor.  We
24     can't disqualify the Attorney General.
25     I'm not waiving any rights, but I
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2     can't see a way we disqualify them.
3           And the third Liberty Petroleum
4     factor --
5           THE COURT: The reason why you
6     think you can depose the Attorney
7     General is, under the law, she can't
8     be disqualified, so the basis for the
9     rule doesn't apply here is what you're
10     telling me?
11           MS. ROGERS: So it's a
12     three-prong rule is what --
13           THE COURT: You realize I'm going
14     to reject that out of hand.
15           MS. ROGERS: Your Honor, let me
16     clarify.  I want the record to be
17     clear.
18           So what we're saying is it's a
19     three-prong --
20           THE COURT: That's a very strange
21     position to be taking, Ms. Rogers.
22           MS. ROGERS: It would be, your
23     Honor, which is why I've not taken it.
24     So allow me to clarify my position for
25     the record.  It's a three-prong rule.
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2     One of those prongs deals with bad
3     faith disqualification gambits and
4     we're saying that is not a salient
5     prong here.
6           THE COURT: Right.
7           But you can't turn that on its
8     head and say therefore that allows us
9     to depose the Attorney General.
10     That's what you're arguing.
11           MS. ROGERS: Your Honor, the
12     NRA's position is not that we are
13     either entitled to disqualify or
14     depose.  The NRA's position is that
15     we're entitled to depose for reasons
16     that Liberty Petroleum supports rather
17     than discredits and for the reasons
18     we've set forth in our papers.
19           THE COURT: Let's move on.
20           MR. SHIFFMAN: Your Honor, would
21     you like me to respond?
22           THE COURT: No, Mr. Shiffman.
23           Let's do this, and this is
24     directed to you, Ms. Rogers.  There
25     are I guess four areas that you left
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2     open back in March.  Maybe I have it
3     wrong.  But you wanted to -- maybe
4     it's five.  You wanted to know all the
5     steps taken by the Attorney General to
6     identify, preserve, or collect, and
7     produce documents, communications, and
8     other information in response to, and
9     then you list various discovery
10     demands that you made of the Attorney
11     General.  And you want a human being
12     -- that you want to examine a human
13     being with respect to all of those.
14           Is that right, ma'am?
15           MS. ROGERS: Yes.
16           So just to be clear, I think
17     that there's three parts here.
18           Part one is we want to examine a
19     human being about those first three
20     topics your Honor just recited, the
21     document collection, preservation,
22     discovery stuff.  That's the first of
23     three things we want.
24           The second thing we want is we
25     want to examine a human being about
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2     the accusations made against us in
3     public.  So just as the AG has
4     repeatedly queried NRA witnesses about
5     their public statements regarding this
6     case, we want to be able to say, when
7     you held a press conference regarding
8     this litigation and you said this
9     about it, what did you mean.
10           THE COURT: Let me stop you.
11     We'll get to that one.
12           Go ahead.
13           MS. ROGERS: And then the third
14     bucket, your Honor, which wasn't
15     addressed in March, I just want the
16     record to be clear that it remains on
17     the table is the second 11(f) notice
18     we served which did not specify topics
19     but for which the impetus is we want
20     to inquire about the factual basis for
21     the claims.  So that, your Honor, is
22     the foundation of me saying we want to
23     ask what do you mean when you say
24     these transactions were bad.  That's
25     the third and the largest bucket of
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2     subject matter we want to cover in an
3     11(f).
4           MR. SHIFFMAN: Your Honor, may I
5     briefly respond?
6           THE COURT: No, sir, not right
7     now.  Maybe you'll get your moment.
8     I'm not sure.
9           MR. SHIFFMAN: Thank you.
10           THE COURT: So Ms. Rogers, help
11     me out.  You're asking for -- I'm
12     going to spend a fair amount of time
13     on one, but this really applies
14     probably to the others.  All steps
15     taken by you to identify, preserve,
16     collect, and produce documents,
17     communications, et cetera.
18           Ms. Rogers, aren't you asking
19     therefore the Attorney General to
20     expose its investigatory methods?
21           MS. ROGERS: Not necessarily.
22           THE COURT: Isn't that what
23     you're asking?  Yes or no.
24           MS. ROGERS: No.
25           THE COURT: So you want them to
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2     identify the documents and
3     communication.  You want to know about
4     the steps they took to identify
5     documents, et cetera.  That's all
6     about investigatory methods; isn't it,
7     ma'am?
8           MS. ROGERS: I think it's --
9           THE COURT: I don't know how you
10     get around that one.  I'll give you
11     the chance.
12           MS. ROGERS: I'm taking my
13     chance.
14           So you can construe the question
15     to cover some questions like that, but
16     it also encompasses the really type of
17     mundane subject matter which is
18     partially but not entirely covered
19     under a privilege log affidavit.  So
20     an investigative methods question
21     might be how did you decide which
22     witnesses to get documents from.  I'm
23     not asking about that.
24           THE COURT: The question that
25     you're asking here asks precisely
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2     that.
3           MS. ROGERS: But it also asks
4     other things, your Honor.
5           THE COURT: Like what?
6           MS. ROGERS: Like before you
7     produced this document to us, what
8     computer was it on; why does it not
9     have metadata.
10           THE COURT: Why isn't that part
11     of their investigative methods?  The
12     way they go about collecting
13     information exactly is what we call
14     investigative methods; isn't it?
15           MS. ROGERS: Your Honor, what I
16     would say is that the public policy
17     considerations that shield discovery
18     of investigative sources and methods,
19     like how did you contact your
20     confidential informant, don't apply to
21     a situation where you're asking
22     ministerial questions like we served
23     document requests on you in February,
24     you know, and why did we not get this
25     document until March or where did the
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2     document reside in your office before
3     we received it.  That's not how did
4     you conduct your investigation, it's
5     how did you respond to discovery.  The
6     NRA submits that those are different.
7           THE COURT: And then they're
8     going to have to say, well, because we
9     needed to do A, B, or C, which was
10     another branch of the same
11     investigation, and that goes right to
12     the heart of their methods.  I just
13     don't see how you get around it.
14           Again, as I've suggested to Mr.
15     Correll, maybe I'm just being slow.
16           MS. ROGERS: We're not saying
17     that, your Honor.
18           THE COURT: And if you buy that,
19     I'll sell you a bridge.
20           MS. ROGERS: All I'll say, your
21     Honor, for the record before we move
22     on, is that we're drawing a
23     distinction between investigative
24     sources and methods that would reveal
25     things like confidential means and
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2     ministerial questions about document
3     production.
4           THE COURT: We're going to go to
5     a deposition where we're going to have
6     back and forth about what has to do
7     with methods versus what arguably is
8     not.
9           That's what you're going to do
10     in your efforts to understand what
11     steps they took?
12           MS. ROGERS: Your Honor, we'll
13     ask questions and we expect objections
14     to be interposed and we don't expect
15     to elicit testimony about privileged
16     information, we expect to elicit
17     testimony --
18           THE COURT: That's exactly what
19     you're asking for.  That's exactly
20     what you're asking for.
21           MS. ROGERS: The NRA's position,
22     your Honor, is not all steps taken to
23     produce documents in a litigation
24     constitute --
25           THE COURT: You want to know all
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2     steps taken.  Read the question.  Read
3     your question.  All steps taken.  You
4     want to get down in the boiler room as
5     to an identification.
6           MS. ROGERS: I'm not trying to
7     get into the boiler room, your Honor.
8     As a matter of diligence, if we were
9     to strike every discovery request
10     which would be read facially to
11     encompass some of privileged
12     information, there would be no
13     discovery requests pending against the
14     NRA.  But the fact is --
15           THE COURT: Ms. Rogers, this is
16     your question, not mine.
17           MS. ROGERS: Understood.
18           THE COURT: Let's take a look at
19     the second.  Again, all steps taken to
20     comply with the NRA's RFP, et cetera.
21           Haven't you already been told
22     that and their responses?  They
23     produced the file and they have also
24     told you what they are withholding and
25     why.
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2           MS. ROGERS: Your Honor, what
3     we've been told is the steps that were
4     taken to assemble the privilege log,
5     which is distinct.  And we note that
6     this commercial division requirement
7     that they enumerate the steps taken to
8     assemble the privilege log does not
9     implicate investigative privilege
10     either because these are mundane
11     things that parties do in litigation.
12     They explain where they got the
13     documents, not where they got them
14     from witnesses but how they were
15     produced in the litigation.  We've
16     received some of that information.
17     We've received some of it as to the
18     privilege documents, but we haven't
19     had the chance to scratch the surface,
20     as your Honor noted, and ask questions
21     about what we got in writing.  And
22     then we haven't even started to
23     scratch when it comes to
24     non-privileged documents.  So we're
25     perfectly willing to represent, your
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2     Honor, that we won't inquire about
3     privileged information even to the
4     extent that the deposition topic could
5     be most broadly read to intrude on it,
6     but we think that there's plenty of
7     non-privileged information like the
8     information we've already been given
9     but haven't had a chance to ask and
10     answer about that is non-privileged
11     that is relevant to the topic.
12           THE COURT: I could drill down
13     more on that one.
14           The third one says, "the
15     contents of the OAG's responses and
16     objections".  I think I read that last
17     night -- that sentence last night
18     about five different times and even
19     know I still can't figure out what
20     you're asking for there.
21           MS. ROGERS: So we served
22     document requests on them, they served
23     responses and objections to us, the
24     same with interrogatories.
25           THE COURT: You want to know the
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2     contents of what they sent you?
3           MS. ROGERS: Your Honor, we want
4     the subject matter of the testimony to
5     be the content.  For example --
6           THE COURT: May I read your
7     words?  These are your words, not
8     mine.  "The contents of the OAG's
9     responses and objections dated
10     February 18", yadda, yadda, yadda.
11           MS. ROGERS: Yes.
12           THE COURT: You want to ask them
13     questions about what they sent you; is
14     that it?
15           MS. ROGERS: Obviously, your
16     Honor, we would not use the deposition
17     to have them read into the record the
18     text of what they sent us.
19           THE COURT: That's not so obvious
20     to me, because the words that you
21     wrote seeks precisely that.
22           MS. ROGERS: Well, your Honor, if
23     I may, asking about the contents of a
24     document doesn't just mean asking the
25     document to be read out loud, it's

Page 66

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2     questions like what did you mean, what
3     documents --
4           THE COURT: What did you mean by
5     the documents that you produced?
6           MS. ROGERS: What do you mean
7     when you wrote this, and I don't have
8     those objections in front of me --
9           THE COURT: But the documents
10     they provided to you were the
11     documents you gave them; isn't that
12     right?
13           MS. ROGERS: I think there's a
14     bit of confusion here, your Honor.
15           The responses and objections
16     don't just consist of the document
17     product purpose.  There's also a
18     separate document authored by the
19     Attorney General served on us titled
20     Responses and Objections to the NRA's
21     Document Requests that says things
22     like here's what we're not giving you
23     and here's why, and we want to be able
24     to have a question and answer about
25     the content of those objections.
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2           THE COURT: I don't follow.  I
3     really don't.
4           MS. ROGERS: So your Honor, the
5     response to the document request does
6     not just investigate of the
7     investigative file --
8           THE COURT: So we're not going to
9     be able to give you this category of
10     privileged information and you want to
11     know why they're claiming it's
12     privileged?
13           MS. ROGERS: Well, privilege is
14     not the only objection asserted.  So
15     there are objections asserted
16     regarding --
17           THE COURT: So the questions that
18     you're asking doesn't go to the
19     privilege, so I sure picked the wrong
20     example.  Fair enough.
21           Give me an example of what
22     you're talking about that helps me
23     make sense of number three.
24           MS. ROGERS: I think my colleague
25     will provide me a copy of these
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2     objections and I can be even more
3     specific, but there are objections
4     asserted that aren't privilege.  And
5     this is the NRA has been asked in its
6     depositions about contents of
7     objections it's served, so we would
8     like to be able to ask the same kinds
9     of questions.
10           THE COURT: That doesn't quite
11     answer my question; does it?
12           MS. ROGERS: I tried, your Honor.
13           THE COURT: You're simply saying
14     to me, well, I don't know, but what's
15     good for the goose is good for the
16     gander, and that's my response and I'm
17     sticking with it.
18           MS. ROGERS: Not quite, your
19     Honor.  That intuition is clearly
20     there, that's part of proportionality
21     and fairness, but also the bottom line
22     is they served a document on us, they
23     served a document on us that they
24     signed that said we can't give you the
25     documents you're asking for and here's
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2     a bunch of reasons, and we'd like to
3     have a human in a room to ask about
4     those reasons.
5           THE COURT: Just repeat what you
6     just said.
7           MS. ROGERS: Certainly, your
8     Honor.
9           They've served responses and
10     objections to our document requests.
11     It enumerated in numbered paragraphs
12     reasons why they can't or won't give
13     us what we've asked for and we want to
14     put a human in a chair and ask about
15     those reasons that they've set forth
16     why they can't give us what we've
17     asked for, just as has been done, and
18     I have the document in front of me
19     now.
20           So for example, in addition to
21     privilege, we asked for documents
22     regarding the investigation and they
23     say that that's vague.  They say that
24     it's overly broad.  They say that
25     there's documents regarding the
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2     investigation which are not relevant
3     to the case.  We want to know what
4     they mean by that.  That's the
5     responses and objections we're talking
6     about.  We're not talking about the
7     pile of documents they gave us.  We're
8     talking about the documents the
9     documents they gave us explaining that
10     they weren't giving us other things.
11           Am I being clear?
12           THE COURT: I think I understand.
13           Let me ask Ms. Connell.
14           In that response that Ms. Rogers
15     referenced, I have the impression not
16     so much in that but sort of sitting
17     underneath it was your statement that
18     we've provided the investigative file,
19     which I assume is rather large, and to
20     the extent that you're not giving them
21     information that's in that file, you
22     are -- you're asserting privilege and
23     you provided a privilege log, and
24     that's the universe of what you have,
25     or am I mistaken?
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2           MS. CONNELL: No, your Honor, you
3     are one hundred percent correct.  I
4     think taking a demand that we're not
5     seeing and an answer that we're not
6     seeing out of context and talking
7     about them is a little hard to deal
8     with, but I would like to point out
9     that we have produced to them the
10     entirety -- and we've said this over
11     and over in writing, we've said it to
12     you -- of our investigative file
13     except for what we've withheld as
14     privilege which is on our log which
15     has never been challenged.  To the
16     extent that the NRA believed that we
17     withheld a responsive document, they
18     should have moved to compel, as we
19     have done in regard to them.  They
20     have not done that.  Sometimes their
21     demands to us were overbroad in terms
22     of the time period or who was
23     included.  So for example, we objected
24     to many of their demands because they
25     were directed to the Attorney General

Page 72

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2     in her individual and official
3     capacities, they were directed to all
4     state agencies, all state officers,
5     all state, you know, entities, and we
6     can't respond.  So we preserved those
7     objections.  But what we did and what
8     we're clear about is produced the
9     entire investigatory file.  If they
10     had a problem with the document
11     response, the answer is you meet and
12     confer specifically with regard to
13     those responses, and if they are not
14     resolved, to move to compel.  But
15     we're at July 7 with fact discovery
16     ending July 15.  We had something
17     like, I don't know, eight submissions
18     on this 11(f) notice, and this is a
19     moving target about what they want.
20     They can't depose opposing counsel on
21     the basis of their objection.  That's
22     a legal argument to be dealt with in
23     that context.
24           THE COURT: Let me go back to Ms.
25     Rogers.
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2           So looking back at number four,
3     you want facts and circumstances
4     concerning the drafting, contents,
5     timing, and release of any public
6     statements concerning the NRA, et
7     cetera.
8           Now, given what Justice Cohen
9     has done with respect to the
10     counterclaim, it seems to me that
11     public statements really are not a
12     subject of this case.  What is the
13     subject of this case is what is in the
14     complaint; isn't it?
15           MS. ROGERS: I have two responses
16     to that, your Honor.
17           First, Justice Cohen dismissed
18     the NRA's counterclaims, but there are
19     affirmative defenses that are still
20     alive that I think the AG is seeking
21     to dismiss but have not been
22     dismissed.  He didn't refuse to
23     dismiss them.  They're out there.  And
24     one of those is unclean hands, which
25     implicates some of the same animus
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2     issues.
3           But furthermore --
4           THE COURT: Unclean hands of the
5     government?
6           MS. ROGERS: That is a viable
7     affirmative defense.  It's addressed
8     in some of the cases that both parties
9     cited.
10           THE COURT: And the unclean
11     hands, you have to somehow show some
12     effort to deprive you of some sort of
13     constitutional right; don't you?
14           MS. ROGERS: Yes, so that there's
15     unconstitutional animus or motives.
16           THE COURT: And that's what
17     you're going to try to prove somehow?
18           MS. ROGERS: Yes.  And obviously
19     the public statements are probative of
20     that.  Those have not been dismissed.
21           THE COURT: How are the
22     statements probative of that?  You
23     have to show that there's some -- I
24     don't know that you being deprived of
25     any constitutional right.
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2           One thing is for sure, if I read
3     the press correctly, the NRA has not
4     been shy about expressing its views
5     and nobody has tried to prevent it
6     from expressing its views.
7           Do I have that wrong?
8           MS. ROGERS: I don't know what
9     you're reading from, your Honor,
10     but --
11           THE COURT: I'm not reading from
12     anything other than the fact that I
13     know that the NRA speaks and speaks
14     all the time.  You were in Congress a
15     couple of weeks ago speaking.
16           MS. ROGERS: That's true, your
17     Honor.
18           THE COURT: You, yourself, told
19     me that Mr. LaPierre didn't have much
20     time for this lawsuit because he is on
21     the Hill making your case.  He is
22     speaking.
23           MR. CORRELL: Your Honor, if I
24     may address that, since you've invoked
25     Mr. LaPierre --
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2           THE COURT: No, sir.
3           MS. ROGERS: I can address it.
4           So in the constitutional
5     jurisprudence, your Honor, we will
6     find that the mere fact that we
7     continue to speak and have not been
8     silenced in the matter like a Chinese
9     dissident might be doesn't mean that
10     there are no constitutional issues
11     implicated, as indeed Judge Cohen
12     found when he dismissed several counts
13     of the initial version of this
14     complaint on First Amendment grounds.
15     The NRA continued to speak then.  We
16     have another case pending in the
17     Northern District of New York that has
18     survived several motions to dismiss on
19     the basis of unconstitutional animus.
20     And I can get into the First Amendment
21     theories, your Honor, if we --
22           THE COURT: Is there any
23     unconstitutional animus that you're
24     alleging in this case?
25           MS. ROGERS: Yes.
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2           THE COURT: What is that?
3           MS. ROGERS: So there's this
4     theory called First Amendment
5     retaliation under the First Amendment
6     if a government takes adverse action
7     against you, which this case clearly
8     is --
9           THE COURT: The complaint here
10     simply focuses exclusively on misdeeds
11     of NRA executives, basically.
12           MS. ROGERS: Yes, your Honor, but
13     there's a raft of constitutional
14     jurisprudence saying that, even if --
15           THE COURT: That you're protected
16     by the Constitution from abusing your
17     authority?  Not so much abusing your
18     authority but I'm talking about
19     conduct that Justice Cohen has
20     mentioned, which he says are --
21     constitute -- well, I don't know if he
22     says that it constitutes misconduct
23     but that's certainly what he's
24     suggested.
25           Let me see if I can find what he
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2     says.
3           MR. SHIFFMAN: Your Honor, can I
4     interject?  This is Steve Shiffman --
5           THE COURT: Taking it from the
6     AG's letter and they're citing what
7     Justice Cohen said, Ms. Rogers, "the
8     NRA's factual allegations do not
9     support any viable legal claims that
10     the Attorney General's investigation
11     was unconstitutional, retaliatory, or
12     selective.  The investigation followed
13     reports of serious misconduct and it
14     uncovered additional evidence that, at
15     a bare minimum, undermined any
16     suggestion that it was a mere pretext
17     to penalize the NRA for its
18     constitutionally-protected activities.
19     Although certain of the Attorney
20     General's claims were dismissed by the
21     court on legal grounds, there were
22     serious claims based on detailed
23     allegations of wrongdoing at the
24     highest levels of a not-for-profit
25     organization as to which the Attorney
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2     General has legitimate oversight
3     responsibilities".  And then he says,
4     "the narrative that the Attorney
5     General's investigation into these
6     undeniably serious matters is nothing
7     more than politically motivated and
8     unconstitutional witch hunt, is simply
9     not supported by the record".  That's
10     what the judge says, and I'm in no
11     position to argue with that, Ms.
12     Rogers.
13           MS. ROGERS: Your Honor, to be
14     clear, we're not asking --
15           THE COURT: And if you're asking
16     for the opportunity to push back on
17     what Judge Cohen says, go talk to
18     Judge Cohen, not me.
19           MS. ROGERS: Unfortunately, your
20     Honor, we're not.  Before you right
21     now we are not asking you to
22     resuscitate the counterclaims at all.
23     We're simply pointing out that there
24     are live claims which Judge Cohen has
25     not dismissed which raised some of the
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2     same issues.
3           But I also want to get off the
4     unconstitutional animus for a moment,
5     because even if you were to assume
6     that the affirmative defense is going
7     to be dismissed, even if you take the
8     position, as the AG does which the NRA
9     doesn't, that the AG's reasons for
10     targeting the NRA are completely
11     outside the scope of this litigation,
12     we should still be allowed to inquire
13     into public statements made about the
14     allegations in this case.
15           THE COURT: Given what Justice
16     Cohen has said?
17           MS. ROGERS: Well, in any
18     litigation, your Honor, even one that
19     doesn't involve allegations of
20     unconstitutional animus, if you're a
21     litigant who goes on TV and says
22     things about the allegation and the
23     complaint, it's a reasonable step at a
24     deposition to inquire about those
25     statements.
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2           THE COURT: Really?
3           MS. ROGERS: Yes.  I mean, that's
4     certainly consistent with my
5     experience.  The statements are not
6     privileged.
7           THE COURT: You've going ask
8     about things that have nothing to do
9     with the lawsuit?
10           MS. ROGERS: Not true.
11           THE COURT: Oh, you can, you can
12     ask things that have nothing to do
13     with the lawsuit?
14           MS. ROGERS: No, your Honor, it's
15     not true that we're seeking to ask
16     things that have nothing to do with
17     the lawsuit.  If a litigant in a
18     pending litigation goes on television
19     and makes statements about the
20     contents of the lawsuit, there's no
21     reason those statements shouldn't be
22     subjects of discovery, you should get
23     to ask what you mean, that kind of
24     thing.
25           THE COURT: But the lawsuit has
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2     nothing to do with those statements.
3           MS. ROGERS: But we disagree.
4           THE COURT: Why do you get to
5     pull them into the case?  I don't
6     understand.
7           MS. ROGERS: Several of the
8     statements are about the lawsuit.
9           THE COURT: The statements are
10     about the lawsuit?
11           MS. ROGERS: Right.  Within the
12     ambit of the request your Honor just
13     read aloud --
14           THE COURT: Let's move on.
15           Mr. Correll, you had something
16     you wanted to tell me?
17           MR. CORRELL: I was just going to
18     reserve on some of these issues that
19     are coming up because I think they're
20     kind of beyond discovery.  And I just
21     want to make clear for the record that
22     I'm reserving all rights on behalf of
23     Mr. LaPierre with respect to the issue
24     of whether there has been an
25     unconstitutional overreach by the
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2     Attorney General, at least with
3     respect to the relief that's being
4     sought which, in my view, is ultra
5     vires and not authorized by the
6     statute.
7           MR. SHIFFMAN: Your Honor, may I
8     just add one of two brief points on
9     it?
10           The cases I think make clear and
11     Judge Cohen's ruling make clear these
12     matters are irrelevant.  That's
13     because they have not alleged that
14     there's a constitutional right that
15     they've been deprived of.  That goes
16     to the first part of it, but their
17     unclean hands is deficient for another
18     reason and it's beyond that they can't
19     allege a constitutional right that's
20     been deprived, it's also because they
21     can't allege that anything happened to
22     them in this litigation that affects
23     their ability to defend it.  There's
24     numerous cases, including the various
25     cases involving the Trumps and Mr.
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2     Trump and his foundation that stand
3     for the proposition that this
4     information is irrelevant.  So I think
5     it's law of the case here that the
6     information that they're seeking to
7     obtain here is irrelevant and that's
8     because they don't allege a
9     constitutional violation and they
10     can't allege a constitutional
11     violation, which goes to the heart of
12     the unclean hands defense that they're
13     trying to assert.
14           MR. CORRELL: Your Honor, if I
15     may to respond to that, I tried to
16     stay out of it, but the fact is, as
17     far as my client is concerned, there
18     has been a constitutional violation.
19     We're prepared to assert that as a
20     defense in our answer as soon as
21     the --
22           THE COURT: What's the
23     constitutional violation?  This is
24     First Amendment again?
25           MR. CORRELL: Yes.
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2           Look, from my point of view,
3     Letitia James made statements that
4     demonstrated a deep personal animus
5     and an intent to do whatever she could
6     to destroy the NRA, and she's acted on
7     that promise, and that has manifest
8     itself in a way that would not be --
9           THE COURT: That's not in the
10     complaint in any place.
11           MR. CORRELL: Sir, I have a right
12     to answer and to assert defenses.
13           THE COURT: The complaint talks
14     about misconduct, and it's quite
15     specific.
16           MR. CORRELL: Judge, we have to
17     draw a distinction between making
18     affirmative claims against the
19     government for unconstitutional
20     violations and asserting a defense to
21     government overreach for relief that
22     is not authorized by statute on the
23     grounds of demonstrated animus plus an
24     ultra vires demand for relief.  I'm
25     just preserving the right.  I don't
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2     think it's productive for us to debate
3     the issue here because it's not even
4     before the court yet.  We're moving to
5     dismiss the complaint.  If the
6     complaint survives in whole or in
7     part, then we will assert -- we'll
8     give our answer and assert our
9     defenses.  That's when that issue will
10     become live for Mr. LaPierre.  It's
11     not live for him right now.
12           MS. ROGERS: Your Honor, may I be
13     heard very, very briefly?
14           THE COURT: Sure.
15           MS. ROGERS: I just want to
16     clarify, when I say the statements are
17     about the lawsuit, there have been
18     press conferences during this lawsuit
19     where the Attorney General's office
20     has made statements that overlap in
21     terms of their subject matter with the
22     complaint.  We think in any civil
23     litigation you get to ask about that,
24     because it's relevant information,
25     it's statements made live during the
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2     litigation.  Even if animus weren't on
3     the table, we would be entitled to
4     that discovery.  That's the only point
5     I want to make.
6           MR. SHIFFMAN: Your Honor, just
7     in response that, the Attorney General
8     is counsel here and statements that
9     counsel makes is not something that is
10     the subject of discovery during the
11     course of litigation.  Even on that
12     ground, there's no basis for discovery
13     here.
14           THE COURT: I think we need to
15     wrap this up.
16           I am of the tentative view --
17     and I'm not deciding it right now --
18     that virtually all of the questions
19     that the NRA is seeking to ask of a
20     human being are improper for various
21     reasons, either because of privilege
22     or because it is not the kind of
23     questions that would lead to the
24     discovery of necessary and material
25     information that's relevant to the
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2     litigation.
3           That said, I am leaving open the
4     possibility that there are clarifying
5     questions that it would be useful to
6     have a human being respond to.  The
7     great risk here is that if I were to
8     give that opportunity, it will be --
9     and I'll use the phrase -- misused to
10     inquire into things that are
11     completely outside the realm of proper
12     questions, and we've been probing many
13     of those issues this morning, probing
14     into investigatory methods, probing
15     into issues that are outside the
16     complaint, questions that really have
17     been for closed by Justice Cohen.
18     There's a great risk with respect to
19     all that.  But that said, there's a
20     possibility that there may be some
21     appropriate questions, although I'll
22     say I haven't heard them this morning.
23     So I want to contemplate that.  I want
24     to think about that a little bit more.
25           What I'm about to say is to
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2     address the Attorney General.  It may
3     be that you'll be required to offer a
4     representative of the plaintiff, and I
5     did say of the plaintiff, to sit for a
6     deposition.
7           Probably given what I've heard
8     today and given what I've heard before
9     today, it probably would need to be
10     done before a magistrate -- that's
11     probably me -- so as to keep it on
12     track.  Again, my sense is that
13     there's very little that an individual
14     is going to be able to add.  I do
15     think that the far more appropriate
16     device, discovery device that should
17     be used are interrogatories.  But I'll
18     give you a written decision on it.
19           MR. SHIFFMAN: May I just -- this
20     is Mr. Shiffman.
21           Just to clarify, I'd like to
22     understand what topics are still being
23     left open?  I think, as the Liberty
24     Petroleum case makes clear, they have
25     to show a need for the information.
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2     And before you can show a need, you
3     have to identify the specific topics
4     on which you're going to need the
5     information and who has them and why
6     you can't get that from another
7     source, and for us to respond to that,
8     they need to identify that, they need
9     to argue, and I don't think they've
10     done that.  Every single topic they've
11     raised have been ones that are
12     available from another source.  And
13     the only source of information they
14     seek is Mr. Sheehan, whose information
15     that he has comes from his work on
16     this case.  So what they're been
17     inquiring into is his mental
18     impressions.
19           THE COURT: They don't get to
20     pick and choose.  My motion is they
21     don't get to pick and choose who they
22     call as a witness.  Your office gets
23     to do that.
24           And Mr. Sheehan probably is not
25     the proper corporate representative
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2     because he's the lawyer and he's not
3     the individual who's got the facts
4     other than those collected by a lawyer
5     in the course of his or her
6     representation of a party.
7           MR. SHIFFMAN: Your Honor --
8           THE COURT: I'm not sure that
9     such a deposition is going to go very
10     far, and before I order it, I may well
11     ask questions of the NRA that would
12     better focus it.  But I'm simply
13     telling you that I do think that -- I
14     want to be careful about simply
15     closing -- simply never opening the
16     door to possibly legitimate questions.
17     My problem is so far I get to hear it.
18           MR. SHIFFMAN: I think, your
19     Honor, that's exactly right, they
20     haven't done it.  And I think until
21     they do it and until we're given the
22     opportunity to respond to that, I
23     don't think it's proper to even
24     contemplate ordering it.
25           THE COURT: I'm just telling you
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2     I'm not closing the door on it
3     completely.  They're going -- if I do
4     entertain it beyond what we're doing
5     right now, we're going to have to be a
6     lot more specific than they have been
7     today.  As I said, I haven't heard it
8     yet.
9           MR. SHIFFMAN: The Attorney
10     General would just ask for an
11     opportunity to respond if, in fact,
12     they're making an application that
13     identifies the topic.
14           THE COURT: Fair enough.
15           MS. ROGERS: To that end, we
16     would just place on record again that
17     we sent a letter on June 13 with an
18     appendix listing allegations for which
19     we required a factual basis.
20           MR. SHIFFMAN: And most of those
21     were addressed by your Honor's earlier
22     March decision which ruled that the
23     inquiry into the bases for the
24     Attorney General's complaint are not
25     proper subject.
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2           THE COURT: I understand.
3           MR. SHIFFMAN: Thank you very
4     much, your Honor.
5           THE COURT: Let's go to the
6     second item, which goes -- relates to
7     the Brownell deposition.
8           Have you all met and conferred
9     with respect -- let me ask this, is
10     there a representative of Mr. Brownell
11     who's on this call?
12           MR. KLINEFELDT: Yes, your Honor.
13     My name is Nick Klinefeldt.  I'm at
14     the law firm of Fagre Drinker.  I
15     represent --
16           THE COURT: Good morning, Mr.
17     Klinefeldt.
18           MR. KLINEFELDT: -- Mr. Brownell.
19     Along with me here is my colleague,
20     David Yoshimura, who also represents
21     Mr. Brownell.
22           One thing we wanted to mention
23     at the outset, which kind of
24     underscores what our position's going
25     to be in this matter, is that we are
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2     Iowa counsel, we are not Barred in New
3     York, and we just kind of wanted to
4     make that clear because it's not our
5     intention to appear or practice in the
6     State of New York.  We were invited by
7     the New York Attorney General's office
8     and the NRA to offer what we could in
9     this, and we appreciate them thinking
10     of us and providing us that
11     opportunity.
12           THE COURT: I know Justice Cohen
13     well enough to know that he would be
14     most gracious in welcoming a member of
15     a Bar in another state to participate
16     for a limited purpose.  If you want to
17     dot your I's and cross your T's, you
18     might want to seek commission pro hac.
19     And if you were to do that, I'll bet
20     you a frappuccino that he'll grant it.
21           So with that said, the question
22     is how much more time, if any, should
23     be permitted for the -- in the
24     deposition of Mr. Brownell.  So this
25     is the NRA's request and Mr.
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2     Correll's, so let me hear you from.
3           Let me hear from the NRA.
4           MS. EISENBERG: Thank you, your
5     Honor.  This is Svetlana Eisenberg.
6     Good morning.
7           THE COURT: Good morning.
8           MS. EISENBERG: We are asking for
9     three and a half hours, and this is
10     after examining the record.  I know
11     that some co-defendants wished to ask
12     questions as well, and we are happy to
13     coordinate with them to make sure that
14     it doesn't go beyond three and a half
15     hours.
16           THE COURT: Now, have you spoken
17     with Mr. Brownell's counsel with
18     respect to that specific position,
19     that is you're looking for three and a
20     half hours?  Does he know that that's
21     what you're asking for?
22           MS. EISENBERG: Yes, I'm pretty
23     sure he does.  He can speak up if he
24     doesn't.
25           THE COURT: Now, Mr. Correll, you
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2     have some time beyond the three and a
3     half hours that you are seeking?
4           MR. CORRELL: Your Honor, I had
5     asked for about thirty minutes with a
6     reservation based on how the
7     questioning actually goes, but I would
8     work with the NRA to try to fold that
9     into the time that the NRA is
10     requesting.
11           THE COURT: And is there any --
12           MR. FLEMING: Your Honor, William
13     Fleming here, and I apologize, I was
14     expecting at the time that Mr.
15     Brownell's deposition originally went
16     forward to have fifteen to twenty
17     minutes, but that would of course
18     depend on whether the subject matters
19     were covered by either the NRA or Mr.
20     Correll.
21           THE COURT: And you represent Mr.
22     Powell; do I have that right?
23           MR. FLEMING: Mr. Frazer.
24           MS. CONNELL: Your Honor, this is
25     Monica Connell from the Attorney
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2     General.  I would just reserve some
3     very brief time for re-direct, only if
4     necessary.
5           THE COURT: So you're not seeking
6     any specific amount of time?
7           MS. CONNELL: No, I would say
8     probably fifteen minutes would cover
9     it, but I don't know what they're
10     going to ask him about.
11           THE COURT: So there you have it,
12     Mr. Klinefeldt, it looks like they're
13     talking about, when you add it all up,
14     under four hours.
15           MR. FARBER: This is Seth Farber.
16     On behalf of Mr. Phillips, we don't at
17     the moment have any questioning that
18     we plan on doing, but we would want
19     to, you know, reserve the right for
20     some questioning if something new
21     comes up.  We don't anticipate it
22     would take long.
23           THE COURT: But I assume you will
24     coordinate with the NRA?
25           MR. FARBER: Yes.  As of now, I
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2     don't have plans for questions, just
3     if something new were to come up that
4     would necessitate it.  I don't want it
5     to be seen as waiving our rights.
6           MS. BOOKER: Your Honor, this is
7     Hayley Booker on behalf of Joshua
8     Powell.  We take the same position.
9     At this point we don't have any plans,
10     but would like to work with the NRA,
11     if needed, to reserve time for
12     questioning as well.
13           THE COURT: So that's what we're
14     looking at, Mr. Klinefeldt.  They're
15     asking for at the outside four hours.
16           What say you?
17           MR. KLINEFELDT: Thank you, your
18     Honor.  We appreciate being able to be
19     heard on this matter.
20           As I mentioned, we're not Barred
21     in New York, and the purpose of our
22     presentation here today is to really
23     let the parties and the court know
24     what our position is going to be when
25     this matter is ultimately enforced in
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2     the state of Iowa, which it would need
3     to be.
4           Mr. Brownell is a nonparty
5     individual witness in this case.  He
6     was -- he voluntarily accepted service
7     of a New York subpoena a year ago on
8     July 21 of last year.  At that time we
9     worked cooperatively with the New York
10     Attorney General's office and
11     requested of them and we believe that
12     they had tried to work with the
13     counsel for the defendants to have his
14     deposition taken at that time by the
15     defendants, by the plaintiff, whoever
16     wanted to take his deposition, to make
17     it two days, whatever it needed to be.
18     We're talking about matters now that
19     are over five years old, and let's do
20     this all at one time.  That's
21     typically what would be done.  And we
22     requested that.  Our understanding is
23     that the New York Attorney General's
24     office attempted to coordinate with
25     counsel and said look, if you want to
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2     depose him, let's do it at this time,
3     he's willing to work with you, we're
4     going to do it in Des Moines, Iowa,
5     and it's our understanding that none
6     of the defendants took them up on that
7     offer.
8           He then was deposed on
9     October 1, and that's over nine months
10     ago now.  That deposition, while seven
11     hours on the record, was actually
12     really kind of nine and a half.  It
13     lasted from 9:00 a.m. to 6:30 p.m. due
14     to various technical issues that were
15     not his fault and half hour lunch
16     break and very short breaks.
17           And what I understand the
18     request of the defendants to be is to
19     really take his deposition.  You know,
20     four hours for cross-examination on a
21     seven-hour deposition is really taking
22     your own deposition.  And it's my
23     understanding that Judge Cohen has
24     ruled that July 15 is the deadline to
25     have depositions taken, and I don't
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2     see any way that this deposition would
3     happen anywhere close to that deadline
4     for multiple reasons.
5           What I wanted to emphasize is
6     again we're talking about events that
7     occurred over five years ago, a
8     deposition that occurred over nine
9     months ago, and ultimately while it's
10     absolutely this court's authority and
11     ability to determine how many
12     depositions can be taken and how long
13     those depositions can be, ultimately
14     this matter is going to need to be
15     enforced in Iowa, and we raised that
16     issue along with other issues with the
17     parties, and that is New York has
18     recognized two things.  Our
19     understanding of New York law, is one
20     that the home state has an interest in
21     protecting its residents in discovery
22     requests.  We have the case law on
23     that and the statute if your Honor
24     needs it, but I don't think that's
25     disputed.  Second, that New York law
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2     states that a New York subpoena is not
3     enforceable outside of New York; that
4     you'd need to have an Iowa --
5           THE COURT: Domesticated, that's
6     true.
7           MR. KLINEFELDT: -- a
8     domesticated subpoena in Iowa, and
9     ultimately an Iowa court would
10     determine what Mr. Brownell's rights
11     are in terms of sitting for an
12     eleven-hour deposition.  And none of
13     that's going to occur anywhere close
14     to July 15.
15           And so it is our position that
16     the NRA's request or any of the other
17     defendants' requests for what they
18     term an extension of the deposition be
19     denied.  They never approached us,
20     despite our request to take their won
21     deposition of Mr. Brownell, which I
22     understood they have a right to do,
23     and it's now up against the deadline
24     that's not going to be met.  And
25     ultimately we believe it would be the
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2     court's position to determine look,
3     either one of two things happened
4     here.  Either the New York Attorney
5     General's office should have allowed
6     some of their seven hours to be
7     available for cross-examination, or
8     the parties should have taken their
9     own deposition of Mr. Brownell, which
10     he offered to do.  But it should not
11     fall on Mr. Brownell, who's a nonparty
12     individual witness to this, it should
13     not fall to his burden to fix the
14     problem.
15           So we wanted to make that
16     request to this court and let the
17     court know of our position.
18           Thank you.
19           THE COURT: Now, Mr. Klinefeldt,
20     just educate me here, has Mr. Brownell
21     sat for questions by anyone other than
22     the New York Attorney General in this
23     case?
24           MR. KLINEFELDT: No, your Honor.
25           THE COURT: So there have been no

Page 104

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2     questions asked by the NRA at all yet?
3           MR. KLINEFELDT: No, your Honor.
4           THE COURT: So Ms. Eisenberg,
5     what say you about Mr. Klinefeldt's
6     position?  Specifically you had an
7     obligation to coordinate this on the
8     front end, and his client has
9     cooperated.  And here we are at the
10     11:59:59 and we're in this position
11     because you didn't take the steps that
12     should have been taken earlier on.
13     You didn't use exactly those words,
14     Mr. Klinefeldt, but that was your
15     message.
16           MS. EISENBERG: We absolutely did
17     coordinate, your Honor.  At the outset
18     of the deposition, I stated that
19     whether or not I need to question Mr.
20     Brownell depends on the questions that
21     Ms. Connell asks him and the answers
22     that he provides.  As the deposition
23     proceeded, it became clear that I
24     would need to ask questions, which I
25     made counsel aware.  And shortly after
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2     the deposition, where after Mr.
3     Klinefeldt said this is it, seven
4     hours, time is up, we are out of here,
5     I sent him a letter asking him for
6     additional time and he said my
7     position has not changed.  Motions
8     were pending.  Other discovery was
9     proceeding.  And here we are where
10     it's still necessary for us to
11     cross-examine Mr. Brownell if the NYAG
12     wants the right to offer the testimony
13     they elicited against the NRA at trial
14     or otherwise.
15           So the --
16           THE COURT: I don't quite
17     understand what you mean by what you
18     just said.
19           Are you saying that if you don't
20     get some time, the AG should be barred
21     from using his deposition testimony?
22           MS. EISENBERG: Yes.  If the NRA
23     objects, correct.
24           THE COURT: And what's your basis
25     for that, pray tell?
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2           MS. EISENBERG: Your Honor, I
3     cited it in the letter that I filed.
4     There's plenty of case law and
5     codification as well that if a party
6     offers testimony, out-of-court
7     testimony, it's only admissible
8     against the adversary if the adversary
9     had an opportunity to cross-examine.
10     The record is clear.
11           THE COURT: You had an
12     opportunity to cross-examine.  The
13     notice was given.  You had the
14     opportunity to coordinate in advance
15     with the AG's office as to the
16     allocation of time.  You started the
17     deposition saying, well, we're going
18     to reserve, which is all well and
19     good, but if you let the clock run
20     out, isn't that on you?  That's not on
21     the AG; is it?
22           MS. EISENBERG: Your Honor, I
23     could have said I need three hours at
24     the outset of the deposition, but at
25     the outset of the deposition I had no
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1                 Proceedings
2     reason to say it.  The reason I need
3     three hours is based on the questions
4     and the answers that were provided.
5     And moreover, under the commercial
6     division rules and otherwise, there is
7     a seven-hour limit for a deponent.  So
8     everyone went into it knowing full
9     well that that was the limit and it's
10     subject to expansion by you or Justice
11     Cohen.
12           Now, some representations have
13     been made about apparently Mr.
14     Brownell offering to be deposed for
15     longer, and I understood Mr.
16     Klinefeldt to say that he believes
17     that was communicated to the NRA by
18     the AG.  That is not my recollection
19     at all.  What I recall is simply a
20     question whether the NRA intended to
21     ask questions and the answer was
22     provided at the beginning of the
23     deposition it depends.  So I just
24     wanted to correct the record in that
25     sense.  Thank you.
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2           THE COURT: So Mr. Klinefeldt,
3     let me ask you if your client would be
4     willing to sit for a limited period of
5     time to allow -- given what Ms.
6     Eisenberg has just said, whether you'd
7     be willing to allow your client to sit
8     for a little bit longer, not
9     necessarily the three and a half hours
10     that she's talking about.
11           MR. KLINEFELDT: Well, we
12     appreciate that, your Honor, and our
13     position is that that should have
14     taken place back in October.  Whether
15     it's one hour, two hours --
16           THE COURT: I can't turn the
17     clock back.  I'd love to be able to do
18     that, and if I could do that, I'd be
19     hitting every lottery in the country.
20     You get the point.
21           MR. KLINEFELDT: Absolutely.
22           The problem here though, your
23     Honor, is what would be required of
24     Mr. Brownell is to go back through
25     seven hours of transcript and
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2     familiarize himself with what was said
3     and then -- and refresh his
4     recollection on not just what was said
5     but any other topics of which again
6     occurred more than five years ago, all
7     to prepare for whatever questioning it
8     is.  And so really the time of the
9     deposition is the least of it.
10           And what our position is is that
11     that cannot be done anywhere close to
12     July 15, which is a week from now.
13           THE COURT: I understand it can't
14     be done by July 15.  But we do have a
15     practice here in New York, and I'm
16     sure you have it in your part of the
17     country as well, Kansas, Iowa, where
18     if there is identified specific
19     discovery that needs to be taken after
20     the deadline, the court has the
21     discretion certainly to allow that.
22     Open-ended discovery, no, but if
23     you've got one or two items, you know,
24     bits and pieces here and here that
25     comes after the deadline, the court
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2     has the discretion to allow it.  And
3     I'm inclined to do that here, but I'm
4     not inclined to allow four hours,
5     because you make the very good point
6     that there was the opportunity to do
7     so in the past, it could have and
8     should have been done, but
9     nevertheless I want to give every
10     opportunity to the NRA and to the
11     other defendants the opportunity to
12     ask questions.  But I'm also going to
13     make sure we do it in a way that
14     encourages them to be highly
15     efficient, not just efficient.
16           MR. KLINEFELDT: And we certainly
17     appreciate the practical approach that
18     your Honor is recommending, and that's
19     typically how we practice here in Iowa
20     as well.
21           But to be frank, my position is
22     going to be to recommend that my
23     client resist that because we offered
24     that and, in fact, we said look, you
25     guys have the right to take your own
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2     depositions, let's do it, so he could
3     be prepared at one time, and they did
4     not take us up on that.  And Mr.
5     Brownell should not be burdened now to
6     prepare anew nine months later for
7     what amounts to a second deposition.
8     Whether it's one hour or seven hours,
9     the preparation is going to be the
10     same and the burden is going to be the
11     same on Mr. Brownell.  So our position
12     is going to be that there's no
13     enforceable subpoena that exists in
14     the state of Iowa.  A new subpoena
15     would have to be issued.  It would
16     have to come through the Iowa courts.
17     And it would be my recommendation to
18     Mr. Brownell to resist it.
19           THE COURT: So what I'm going to
20     do is -- well, let me back up.
21           Ms. Eisenberg, precisely what is
22     it that you would like me to do that
23     you think I'm authorized to do,
24     particularly given what Mr. Klinefeldt
25     has said to you?
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2           MS. EISENBERG: I would like you
3     to expand, pursuant to the commercial
4     division rules, the seven-hour limit
5     on Mr. Brownell's deposition, or in
6     the alternative, rule that deposition
7     of Mr. Brownell is not admissible
8     against my client over its objection.
9           THE COURT: I hear what you're
10     saying.
11           With respect to the second half
12     of that, that's denied.
13           With respect to the first half
14     of that, I am going to authorize two
15     hours of deposition total provided.
16     Let's be clear.  That is not a ruling
17     as to the -- I am not substituting my
18     ruling for the authority of the Iowa
19     courts to make judgments as to whether
20     or not the subpoena and the request to
21     extend his deposition is enforceable
22     in the state of Iowa.  That you'll
23     have to -- that argument you're going
24     to have to make to the Iowa courts.
25     So up to two hours.  I do think Mr.
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2     Klinefeldt has made some points that
3     are appropriate.  You could have and
4     should have acted earlier with respect
5     to the tail end of Mr. Brownell's
6     deposition.  But that said, I can see
7     that the NRA may well have a need for
8     asking clarifying questions, and
9     that's why I'm saying up to two hours
10     allocated among all those who are
11     interested in asking questions of that
12     witness.  But you'll probably have to
13     end up talking with a judge in Iowa.
14           MS. CONNELL: Your Honor, I just
15     want to be sure, did you rule that the
16     deposition of Mr. Brownell is
17     inadmissible?  I couldn't hear what
18     you said.
19           THE COURT: No, I said -- there
20     were two portions to Ms. Eisenberg's
21     position on this.  Number one, she
22     wanted more time, and if I was not
23     going to allow it -- no, if she was
24     not going to get it, forget about
25     whether I allowed it or not, her
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2     notion is if she doesn't get it then
3     the deposition must be excluded.  That
4     I rejected.  And I am allowing her to
5     pursue the deposition of -- the
6     continued deposition of Mr. Brownell
7     for up to two additional hours, but
8     she's going to have to, if he resists,
9     make an application to the Iowa courts
10     and we'll abide by whatever the Iowa
11     court says.
12           The use of the deposition, the
13     seven-plus hours that you had, is not
14     going to be held hostage to where we
15     are.  That's all I'm saying.
16           MS. CONNELL: Thank you, your
17     Honor.
18           THE COURT: So let's move on.
19           The last item I have -- and by
20     the way, Mr. Klinefeldt, thank you
21     very much.  You can stay on if you
22     wish, but certainly you're excused.
23           MR. KLINEFELDT: Thank you, your
24     Honor.
25           MR. FLEMING: Your Honor, this is
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2     William Fleming.  I do have a conflict
3     that I need to leave for and I didn't
4     want to just cut out.
5           THE COURT: Thank you, sir.
6     We're done with that issue.  We're
7     left with issues raised by the
8     Attorney General, and they all relate
9     to the NRA, so don't worry about it.
10     So you're excused.
11           (Whereupon Mr. Klinefeldt and
12     Mr. Fleming left the proceedings)
13           THE COURT: So the July 6 letter
14     of the Attorney General having to do
15     with the NRA's request for access to
16     the NRA's general ledger limited to a
17     ledger of expenses which is intended
18     to address the freedom of association
19     concerns of the NRA with respect to
20     its membership, and then questions
21     related to the whistleblower complaint
22     to the board it looks like well over
23     ten years ago.  The NRA also wants
24     some additional time to depose the
25     corporate representative of the NRA.
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2           So who's going to present; you,
3     Ms. Connell?
4           MS. CONNELL: That's me.
5           THE COURT: You're on again.
6           MS. CONNELL: So the general
7     ledgers are -- they were produced as
8     an exhibit in the bankruptcy case from
9     2015 to 2018.  They included donor
10     names then.  They were subject to a
11     protective order, much like we have
12     here.  The NRA did not agree to
13     reproduce them in this action.  It's a
14     giant Excel spreadsheet.  It shouldn't
15     be burdensome or hard to reproduce.
16     It's clearly central and relevant.
17     We've tried to track down the
18     information included in the general
19     ledger through other courses --
20           THE COURT: Let me cut you off,
21     because I think I really need to talk
22     to Ms. Eisenberg or Ms. Rogers; I
23     don't know who the person is that's
24     going to respond there.
25           But what's being proposed, at
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2     least initially, Ms. Eisenberg or Ms.
3     Rogers, at least strikes me as a fair
4     accommodation.  You certainly want to
5     protect the identity of your members.
6     I fully understand that.  Given the
7     allegations in the complaint,
8     expenditures is at the very heart of
9     the complaint.
10           So given what's being proposed
11     as a solution by the AG, what say you?
12           MS. ROGERS: Our answer, your
13     Honor, is that document discovery is
14     over.  When we stipulated to extend
15     the discovery deadline, it was on the
16     condition that no more document
17     requests be served on the NRA.  And
18     this is a document request that was
19     served initially on the NRA that we
20     objected to over a year ago.  We could
21     have met and conferred about it, we
22     could have resolved it.  Now there's
23     this eleventh hour request for a
24     document that Ms. Connell
25     characterizes as a single spreadsheet
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2     but is, in fact, extremely broad and
3     invasive.
4           Now, I agree with your Honor
5     that if that discovery were to occur,
6     then a focus on expenses rather than
7     incoming money would alleviate the
8     donor issue, but we're not confident.
9     We would have to go through line by
10     line to see if there's any situation
11     in which, for example, a volunteer
12     received an expense reimbursement and
13     that person is not an executive, that
14     person is not a defendant, there's no
15     reason for that person's name to be
16     revealed.  Excerpts of this ledger
17     were designated as exhibits in the
18     bankruptcy and it created significant
19     issues, which is one reason why we
20     refused to produce them here.
21           THE COURT: Are there significant
22     issues other than protection of the
23     identity of your members?
24           MS. ROGERS: That's obviously a
25     key issue, and it's not alleviated by
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2     filtering through expenses.
3           But there are other issues that
4     the CPLR contemplates as to breadth
5     and relevance and we just think even
6     in a case -- and there are many cases
7     that implicate one party's expenses or
8     transactions.  Asking for every single
9     transaction, whether it's buying
10     paperclips, whether it's paying
11     expense reimbursements to a volunteer,
12     whether it's literally anything that
13     the NRA has done --
14           THE COURT: There's a solution to
15     that.  There may be a solution with
16     respect to volunteers who might have
17     been reimbursed for a cab ride or so
18     on.  Simply set a floor, expenditures
19     above fifteen cents.  I'm obviously
20     picking a number that's very low, I'm
21     not trying to pick a number.  But it
22     seems to me you solve that problem by
23     simply setting a floor.
24           What say you, Ms. Connell?  And
25     in your response, tell me what number
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2     you would recommend.
3           MS. CONNELL: I think that is
4     extremely valid.  I think we could go
5     with something like a thousand dollars
6     even would probably be sufficient.
7           And I just want to say
8     something, we did demand this in
9     multiple demands.  In our first
10     request for production, we did meet
11     and confer throughout the fall.  It
12     wasn't even clear to us that they
13     wouldn't produce them and hadn't
14     produced them until late October.  We
15     spoke with Mr. Geisler about it.  So
16     this is not something that we just
17     dropped.  We pursued requests for this
18     and for categorical document
19     production, so I don't want to get
20     into that.  That's the past.
21           But I think, your Honor, your
22     proposal is appropriate.  A thousand
23     dollars to me seems like it would
24     capture volunteer demands.  And again,
25     this could be subject to protective
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2     order.
3           We had no problems with regard
4     to the use or misuse of donor names in
5     the bankruptcy.  We're not interested
6     in going after people who are donating
7     funds to the NRA except in like if
8     they're an officer or something like
9     that.  That hasn't been an issue so
10     far.  There is one exception for a
11     donor, one donor who's donating money
12     regarding electioneering, but that's
13     something else to put before your
14     Honor.  That has nothing to do with
15     the general ledger.
16           THE COURT: Ms. Rogers, what
17     about that?
18           MS. ROGERS: So I think --
19           THE COURT: I think we solved the
20     problem by setting a floor of a
21     thousand dollars.
22           MS. ROGERS: I would submit, your
23     Honor, that still doesn't solve the
24     relevance problem, but it is a
25     creative solution.  Another creative
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2     solution would be what is the good
3     cause for this discovery at this
4     stage.  The AG states in its letter
5     that there's specific transactions
6     involving the McKenzies that it wants
7     documentation of.  Perhaps instead of
8     forcing the NRA to product to the
9     government every record of every --
10     remember this is, as you said, a
11     business -- every record of every
12     thousand dollar expense over I think
13     it's five or six years of its
14     existence, we could just give them the
15     entries that pertain to these
16     transactions they say they're confused
17     about.
18           THE COURT: So I'm going to
19     direct that you produce the general
20     ledger limited to expenditures, and
21     specifically beyond that expenditures
22     over a thousand dollars.
23           How long is it going to take you
24     to produce that?  After all, this is
25     all on computer.
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2           MS. ROGERS: Your Honor, we would
3     need to filter the document, we would
4     need to see if the confidentiality
5     issue is alleviated, and I think this
6     is something we may wish to take up.
7           THE COURT: Why don't you meet
8     and confer about that, and if you
9     can't come to an agreement, come back
10     to me.
11           MS. ROGERS: Thank you, your
12     Honor.
13           THE COURT: Next is the
14     whistleblower complaint.
15           So it looks like they are asking
16     for the documents that are described
17     in Exhibit E to the AG's letter.
18           Do I have that right, Ms.
19     Connell?
20           MS. CONNELL: Yes, your Honor.
21           THE COURT: What say you, Ms.
22     Eisenberg?
23           MS. EISENBERG: Your Honor, they
24     are trying to get ahold of documents
25     from fifteen years ago.  And the
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2     document that alerted them to wanting
3     to request that information they've
4     had since December.  So my position is
5     that, first of all -- and I don't
6     think they can in good faith claim
7     that their RFPs cover it.  They don't.
8     Their RFPs cut off at 2015 and the
9     couple of instances where they didn't,
10     we objected to that.  This is turning
11     into a true fishing expedition.
12           So talking about clocks and
13     11:59:59, when Ms. Connell refers in
14     her letter to a demand, it was an
15     e-mail that said, hey, we served these
16     RFPs on you, you should have produced
17     documents from fifteen years ago, so
18     make sure you turn that over and we
19     said, first of all, look at your RFPs.
20     They don't call for that material.
21     And second --
22           THE COURT: When did you respond
23     in that manner?
24           MS. EISENBERG: I responded
25     within a few days of the e-mail
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2     message from the assistant Attorney
3     General.
4           THE COURT: So that is recently?
5     In other words, sometime towards the
6     end of June?
7           MS. EISENBERG: Right.  They did
8     not make this request until the 21st
9     of June.  They had the document that
10     alerted them to this, to wanting to
11     request it, back in December.
12           THE COURT: And that is a
13     document that what from or produced by
14     Mr. Coy?
15           MS. EISENBERG: Yes, it was
16     collected from Professor Coy and it
17     was produced to them, correct.
18           THE COURT: So Ms. Connell?
19           MS. CONNELL: Yes, your Honor.
20           This document was embedded in
21     documents we received at the end of
22     December.  It's not clear what it was
23     and when it was made, and its metadata
24     indicates a creation date of 2017.  We
25     asked -- it seemed to be authored by
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2     Mr. Coy.  We deposed Mr. Coy recently.
3     We asked him about this --
4           THE COURT: When was that?
5           MS. CONNELL: I believe it was
6     June 22, I think.
7           MS. EISENBERG: The fifteenth.
8           MS. CONNELL: June 15.
9           So we deposed Mr. Coy.  He spoke
10     about, oh, yes, there was an anonymous
11     letter, it went to all board members,
12     and this anonymous letter raised
13     concerns as his note taking -- he made
14     these notes to raise with the audit
15     committee -- from concerns raised by
16     the anonymous letter.  A lot of these
17     concerns are precisely the type of
18     concerns that we're alleging in our
19     complaint, they're precisely the type
20     of misconduct, waste, diversion that
21     is ongoing at the NRA that is part of
22     our complaint.  It's very relevant.
23           And to the extent the NRA has
24     repeatedly said, well, we had our
25     house in order and we just did a top
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2     to bottom compliance review to make
3     sure that we were one hundred percent
4     in compliance with the law and our own
5     rules, which is what they've said
6     repeatedly in motion papers, and
7     they've said there are no problems and
8     we had no idea any of this happening
9     and as soon as they found out, they
10     fixed it, this is a 2007 letter
11     received by the vice chair of the
12     audit committee, a long-time board
13     member, a professor and I believe a
14     CPA, that he got this letter, it was
15     alarming, it went to the board, he
16     believes, he got it, and he raised
17     this with the audit committee.  So we
18     wanted to ask him what did the letter
19     say, do you have a copy, what did the
20     audit committee do, what happened as a
21     result, and he described some of that
22     and other related documents that
23     exist.
24           We believe this is covered in
25     our first document demand, and we
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2     believe that having discovered more
3     about this through a deposition, we're
4     entitled to ask a follow-up demand.
5     And it's pretty concise, our demands.
6     It can be found by asking key members
7     of the audit committee, the secretary
8     of the NRA board, and looking at NRA
9     records and saying yes, we have these
10     requested documents or no, we don't,
11     or we're going to withhold some as
12     privileged, or whatever it is.  But
13     it's a very finite limited demand.
14     It's very important and central.  And
15     I think that we have shown entitlement
16     to it.  It's certainly material and
17     relevant to the claims here.
18           And as Ms. Eisenberg said, some
19     of our demands, a very limited number,
20     went back further than 2015.  Some of
21     the issues --
22           THE COURT: Let me just make sure
23     that I understand what it is you're
24     expecting the NRA to do here.
25           MS. CONNELL: Sure.
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2           THE COURT: You're asking for all
3     documents relating to this anonymous
4     letter.
5           I take it that you are asking
6     them now to go back and search through
7     their various records.
8           So are you asking them to go
9     searching through all their records to
10     come up with with the five items,
11     categories of items you're talking
12     about, or do you contemplate asking
13     Mr. Coy for what he has or -- just
14     educate me as to what you want, what
15     you are expecting them from at this
16     late date.
17           MS. CONNELL: I think at this
18     late date what we are expecting is a
19     really narrow focused search.  We're
20     not going to ask for like general
21     search terms run against ESI.  We're
22     asking them to look back in Mr. Coy's
23     records and in records of audit
24     committee members in 2007 and 2017 for
25     the anonymous letter, any response to
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2     the anonymous letter, or board minutes
3     or reports relating to the letter, and
4     the issues Mr. Coy raised or
5     communications thereto that they can
6     easily access.
7           Mr. Coy testified that there was
8     a report from Jake and Frankle
9     regarding the issues raised in the
10     letter and how the audit committee
11     wanted to respond to the letter.  A
12     separate issue, which I hoped to have
13     briefed in front of you today, is the
14     instructions not to answer to Mr. Coy
15     and others that kind of limited our
16     ability to find out what, if anything,
17     the audit committee did in response to
18     this whistleblower complaint.
19           We think that really just going
20     back to Mr. Coy and the audit
21     committee members saying hey, do you
22     have this letter, did you get this
23     letter, did you have any
24     communications about it, did the audit
25     committee minutes reflect this, did
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2     the board minutes reflect this, does
3     the board secretary have any record of
4     this.  This is a pretty finite search,
5     I think it's a couple of phone calls
6     and/or e-mails to try and gather these
7     documents, and the Frankle report is
8     something they should easily be able
9     to lay their lands on as well.
10           THE COURT: Let me make sure I
11     understand what you want.
12           You want the complaint itself,
13     I'm assuming it's a 2007 letter?
14           MS. CONNELL: Yes.
15           THE COURT: If there is a file
16     created as a result of -- in
17     connection with any investigation,
18     then you want that file?
19           MS. CONNELL: Yes.
20           THE COURT: If there are board
21     minutes that address this, you want
22     those?
23           MS. CONNELL: Yes, or sometimes
24     they're called committee reports.
25           THE COURT: And I take it that's
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2     it.
3           I know that you also said you
4     want them to go talk to audit
5     committee members.  That may be more
6     difficult than you think given the age
7     of the complaint.
8           MS. CONNELL: Actually, your
9     Honor, there's a couple of key audit
10     committee members that they could
11     inquire of.  And I'd also have for the
12     Frankle report.
13           MS. EISENBERG: May I be heard,
14     your Honor?
15           THE COURT: I'll be with you
16     shortly.
17           So those are the items we're
18     talking about?
19           MS. CONNELL: Yes.
20           THE COURT: Ms. Eisenberg, me,
21     ma'am?
22           MS. EISENBERG: Thank you, your
23     Honor.
24           Two points.  Ms. Connell didn't
25     tell you the date of the Frankle

Page 133

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2     report.  Professor Coy testified that
3     it is from 2003.  We're talking two
4     decades ago.
5           THE COURT: 2003?
6           MS. EISENBERG: Correct.
7           THE COURT: Wait, how could it
8     be?  The complaint was in 2007.
9           MS. EISENBERG: Your Honor, I can
10     explain.
11           In the exhibit, the audit
12     committee member is looking at the
13     anonymous letter and it triggers a
14     thought and he says, oh, we should
15     look back at this other report.  He
16     was asked in his deposition when that
17     was and he testified that it was in
18     early 2000s, so this is getting
19     really, really, really ridiculous.
20           THE COURT: Let me stop you for
21     one second.
22           Go ahead.
23           MS. EISENBERG: Your Honor, even
24     though Ms. Connell represented that
25     this was ripe for decision, it really
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2     is not.  Under the special master's
3     stipulation, the NRA has procedural
4     rights, we have an opportunity under
5     the stip to put in our written
6     submission, and I would very much like
7     to do that, unless you can dispose of
8     it in my favor.
9           THE COURT: Well, I'm --
10           MS. CONNELL: Can I just say, I
11     don't believe, and I would have to go
12     back, but Mr. Coy testified that the
13     Frankle report was a response to this.
14     That was his answer.  Now, if the
15     Frankle report ends up being from
16     2002 --
17           THE COURT: Ms. Connell -- I take
18     it, Ms. Eisenberg, that you have a
19     copy of the Frankle report.
20           Do I have that right or not?
21           MS. EISENBERG: I do, and it's
22     from 2003, your Honor.  It's
23     completely irrelevant.
24           THE COURT: Which is why I said
25     with some confidence that you happened
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2     to have it because you knew the date.
3           So I'm going to give you the
4     opportunity to respond to the Attorney
5     General's request for this
6     whistleblower information, and I can
7     deal with it then.  You're telling me
8     that it is premature, and you have a
9     point.  I would simply urge that you
10     meet and confer.  We've spent a whole
11     lot of time pursuing your procedural
12     rights.  Maybe you can resolve it.
13     And if you can, that would be great.
14     If not, you can certainly exercise
15     your procedural rights, and we will
16     address that.
17           Okay?
18           I think we're about done.
19           MS. CONNELL: Your Honor, there's
20     two more issues in that July letter.
21           THE COURT: I'm sorry.
22           MS. CONNELL: One is --
23           THE COURT: The length of the
24     deposition?
25           MS. CONNELL: That and the Crime
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2     Strike video material.  It's material
3     that was -- that we asked about.  This
4     is a show that the NRA paid a lot of
5     money to one of the McKenzie companies
6     to make.  Mr. LaPierre testified that
7     he filmed episodes of it even into
8     2018, that he filmed some episodes on
9     board the McKenzies' yachts in Monaco,
10     wherever, so those were working trips,
11     and we've asked for the videos made
12     during that time.  We asked for the
13     Crime Strike videos in our original
14     document demand.  We've narrowed it
15     down to just those videos he testified
16     about having been made, because we
17     have no evidence that they were ever
18     actually made or distributed or shown
19     anywhere.
20           THE COURT: Ms. Eisenberg, what
21     about that?
22           MS. ROGERS: I'll address that,
23     your Honor.
24           THE COURT: Sure.
25           MS. ROGERS: This is something
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2     that the AG requested over a year ago
3     that we objected to producing.  We
4     explained these videos weren't
5     originally -- the NRA didn't make
6     them, this outside vendor did, and
7     gathering and producing all of them
8     would be burdensome.  A video file is
9     voluminous; it's not like producing
10     documents.  When you review a document
11     for production, you just click on it.
12     Reviewing a video is a whole other
13     endeavor.  We objected to producing
14     that on grounds of undue burden.  It
15     never came up in a meet and confer.
16           What we produced instead, and we
17     even supplemented our production of
18     this in an attempt to resolve this
19     dispute, is we produced correspondence
20     between the NRA and the vendor that
21     made the video talking about -- I'm
22     paraphrasing here but this is all in
23     documents.  We produced the AG
24     correspondence asking things like when
25     did you make the video, how much did
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2     it cost, what's the basis for the
3     cost.  They have those documents.  But
4     we just objected to tracking down all
5     these video files, reviewing them,
6     trying to figure out which ones were
7     made when, especially because these
8     were not, in the first instance, the
9     NRA's videos.
10           THE COURT: As I understand it,
11     Ms. Connell is now saying there's a
12     subset of all of these videos that
13     they're asking for, all post 2017.
14           What say you about that?
15           MS. ROGERS: We still need to do
16     work, because we didn't create these
17     videos, we would need to determine if
18     we could figure out from the metadata
19     which ones were filmed when.  And
20     again, it's just at a very late stage
21     in the discovery process.
22           I would note that this request,
23     too, is premature under the same
24     four-day rule that Ms. Eisenberg
25     mentioned.  But our position here is
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2     that we objected to this a long time
3     ago, it was never raised, it's being
4     raised late, and we did, of our own
5     volition, supplement our production to
6     make sure they have a full record of
7     document correspondence pertaining to
8     this video footage, which needed not
9     be said, this is not going to be video
10     of an NRA executive discussing the
11     matters in this case.  It would be
12     video of people reenacting crime
13     scenes is the subject matter of the
14     show, so it's not going to be squarely
15     relevant in any instance.
16           MS. CONNELL: Your Honor, if I
17     can clarify one thing --
18           THE COURT: No, no, no.  Ms.
19     Rogers is speaking.  Please.
20           MS. ROGERS: I was just about
21     finished, and then Ms. Connell can
22     jump in.
23           So that's our position.  This is
24     unduly burdensome, it's late, and this
25     is a type of content that is more
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2     burdensome than other content to
3     review and produce and much less
4     likely to have discoverable
5     information in it.
6           And the AG has purported to
7     compromise by saying just figure out
8     which videos were shot in 2018, and we
9     purported to compromise by saying
10     here's all of our correspondence with
11     the guy who shot the videos.  We think
12     that satisfies our discovery
13     obligation.
14           If your Honor disagrees, then I
15     would propose to add this to the list
16     of items that we are going to meet and
17     confer and do supplemental submissions
18     about, if needed.
19           THE COURT: Here's your
20     opportunity to comment, Ms. Connell,
21     but in connection with your response,
22     would you give me some insights as to
23     why these put together videos have
24     relevance in this lawsuit?
25           MS. CONNELL: I will, and I want
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2     to apologize for interrupting, your
3     Honor.  I hate when I do that.  I
4     really apologize.
5           We're not talking about random
6     video evidence.  Mr. LaPierre paid
7     millions, tens of millions, perhaps
8     more than that, to ATI, an entity
9     owned in whole or in part by David
10     McKenzie, his friend.  He and his
11     family vacationed on Mr. McKenzie's
12     yacht.  He traveled to places
13     previously undisclosed to the NRA and
14     to the public on McKenzie's dime,
15     including Monaco and he now testified
16     in his deposition which took place on
17     last week on Monday and Tuesday that
18     some of those trips were business
19     trips because he filmed what I think
20     he called wraparound material for
21     Crime Strike, that video Crime Strike
22     to wrap around substantive information
23     that had previously been made years
24     before in Crime Strike so that it
25     could be repackaged and posted.  And
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2     then he testified that he didn't know
3     whether any Crime Strike episodes that
4     the NRA had actually paid for had
5     aired from 2014 onward.  He didn't
6     know whether these episodes had ever
7     actually been made or aired.  But they
8     did keep paying the ATI until he
9     doesn't know when they stopped.
10           We don't know whether these
11     episodes ever aired.  The NRA paid
12     millions of dollars for them.  They
13     should be able to lay hands on
14     episodes which, under the contract
15     they own, that was their material,
16     episodes that were produced and aired
17     or not.  Either those episodes were
18     made or they weren't.  And we think it
19     goes to his credibility, his
20     explanation that he didn't have to
21     disclose some of these trips because
22     they were business trips and he was
23     filing Crime Strike, which may or may
24     not have aired, we think this is a
25     really important issue.
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2           So while the NRA objected to
3     producing all the Crime Strike videos
4     at the outset of discovery, there are
5     other issues relating to Crime Strike
6     that are relevant too, in terms of
7     their expenses, whether they were
8     filmed at McKenzie properties for
9     which the NRA paid hundreds of
10     thousands of dollars, in fact more
11     than the property value of the home
12     they filmed at.
13           But this is a really specific
14     incident where Mr. LaPierre testified
15     about filming episodes in 2017 and
16     2018 that were used in Crime Strike,
17     and that's all we're asking for right
18     now.
19           THE COURT: So why is it that you
20     need the videos themselves given that,
21     based on what you're telling me, it
22     seems to me that you have all the
23     information you need:  The NRA paid
24     for these episodes, apparently you
25     know how much and when, you know that
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2     Mr. LaPierre was hosted on yachts of I
3     suppose the director of Crime Strike.
4     Whether they were actually made or not
5     made may be pretty -- let me put it
6     another way.  Evidence of the episodes
7     themselves would demonstrate that the
8     videos were made.  If they were made,
9     they were paid for and there's a
10     certain amount of money that was paid,
11     which was really at the heart of your
12     complaint.  If they weren't made,
13     that's another issue which makes the
14     circumstance worse, I suppose.
15           But either way, I'm just
16     wondering why you need to have the NRA
17     go to the cost and expense at this
18     late date of having to actually
19     produce the videos themselves.  It
20     seems to me you probably have the
21     information you need to make out your
22     case already.
23           What am I missing?
24           MS. CONNELL: We believe these
25     episodes weren't actually made, we
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2     don't believe they actually exist, and
3     we don't believe they were ever
4     actually aired.  So either the NRA has
5     them, in which case we've made a
6     mistake at least as to them being
7     made, or it doesn't.  But we believe
8     we're entitled to that.
9           And to the extent that filming
10     -- any filming on the yacht was used
11     in the episode or any filming in
12     Monaco was used in the episode,
13     whether or not that was necessary is
14     another question, that would be
15     important to us to ascertain the truth
16     of what Mr. LaPierre has said and
17     whether the moneys paid to ATI were in
18     good faith.
19           If you're making a fake TV show
20     or no TV show, that's sort of
21     important, we think.
22           THE COURT: Do you know where
23     these shows would have been aired?
24           MS. CONNELL: So Mr. LaPierre
25     testified that Crime Strike before
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2     2014 aired on a number of stations
3     nationwide.  I don't know the station
4     numbers.  After 2014, as I said, he
5     doesn't know even if they were even
6     aired, and there's a question of when
7     they stopped being aired.  He said
8     that it certainly petered down, but we
9     don't know exactly when they stopped
10     being actually made and actually
11     aired.
12           THE COURT: If you get the
13     general ledger information, you'll
14     know what payments were made to the
15     entities that's responsible for them;
16     right?  So you'll have that
17     information.
18           MS. CONNELL: Yes, we'll have the
19     information about money paid, not
20     whether services were received.  So it
21     was money paid to a McKenzie entity.
22           THE COURT: Right.
23           And you would know -- for what
24     time period are you seeking this
25     information?
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2           MS. CONNELL: It's a couple of
3     finite episodes from 2017 and/or 2018.
4           THE COURT: A couple, meaning
5     two?
6           MS. CONNELL: I think probably
7     like three.  It's a little difficult
8     to tell from Mr. LaPierre's testimony.
9     But he said he remembered filming some
10     I think he called them wraparounds for
11     Crime Strike in Monaco.
12           THE COURT: And this is in 2018?
13           MS. CONNELL: I believe he said
14     it was 2017 or 2018.  He said he
15     didn't think he filmed any after 2018.
16           THE COURT: Here's what I want
17     you to do: Meet and confer with
18     respect to that.  Narrow it for me.
19     Be precise as to what time period.
20     There's going to be a relationship
21     between the likelihood of my allowing
22     it and not depending on how large a
23     search you're going to be requiring.
24     Be forewarned.
25           MS. CONNELL: So the last issue
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2     is the corporate rep dep.
3           THE COURT: I take it that that
4     hasn't begun yet, or am I mistaken?
5           MS. CONNELL: No, your Honor,
6     actually I think all the parties have
7     now agreed if your Honor agrees that
8     we're going to hold the corporate rep
9     deposition after July 15.  So we've
10     selected a date.  The NRA has
11     indicated it may designate more than
12     one person, and we believe that
13     general counsel John Frazer will be
14     one of those people.  That's our
15     understanding.
16           So we believe that seven hours
17     will not be sufficient.  The
18     depositions have been getting more
19     efficient and more focused, as they
20     should, but we do believe we cannot
21     cover the topics necessary in seven
22     hours and ask for additional time,
23     especially if we're going to be
24     bringing new people in.  You need to
25     do this sort of preliminary workup
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2     with them --
3           THE COURT: Here's what I'm going
4     to do.  I'm going to remind you of the
5     approach that you have made in the
6     past with respect to extending beyond
7     the seven hours of deposition.  I'm
8     not going to change the seven hours
9     because, quite frankly, nobody on this
10     call, as far as I can tell, knows now
11     how much time you're going to need.  I
12     would ask you to be reasonable about
13     the way you approach this.  If you go
14     beyond seven hours, you need to come
15     back and ask for my permission if you
16     agree on it.  But if the time comes
17     where you have a dispute with respect
18     to the amount of time, you're going to
19     have to come back and I will look at
20     whether or not you used the time
21     efficiently.  It may well be that you
22     require more than seven hours, but
23     let's see.
24           Any number I would give you now
25     as a number would be arbitrary.

Page 150

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 07/18/2022 10:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 794 RECEIVED NYSCEF: 07/18/2022



1                 Proceedings
2           MS. CONNELL: Fair enough.
3           Thank you, your Honor.
4           THE COURT: Anyone else?
5           MS. ROGERS: Not from us, your
6     Honor.
7           MR. CORRELL: Your Honor, this is
8     Kent Correll.  I just wanted to say
9     that I objected to Monica Connell's
10     characterization of Mr. LaPierre's
11     testimony.  The testimony speaks for
12     itself.  I think she got some of the
13     stuff right.  Some of it was a little
14     bit self-serving.  So I just wanted to
15     put that on the record.
16           THE COURT: Done.
17           Thank you very much.
18           MS. CONNELL: Thank you.
19           MS. ROGERS: Thank you.
20           (TIME NOTED: 12:03 p.m.)
21
22
23
24
25
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2              CERTIFICATION BY REPORTER
3
4     I, Wayne Hock, a Notary Public of the
5 State of New York, do hereby certify:
6     That said proceeding was held before
7 me at the aforesaid time and place;
8     That said proceeding was taken
9 stenographically by me, then transcribed
10 under my supervision, and that the within
11 transcript is a true record of the
12 testimony of said proceeding.
13     I further certify that I am not
14 related to any of the parties to this
15 action by blood or marriage, that I am not
16 interested directly or indirectly in the
17 matter in controversy, nor am I in the
18 employ of any of the counsel.
19     IN WITNESS WHEREOF, I have hereunto
20 set my hand this 11th day of
21 July, 2022.
22              <%3922,Signature%>
23
24
25
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, BY
LETITIA JAMES, ATTORNEY GENERAL OF THE
STATE OF NEW YORK,

Index No. 451625/2020

Plaintiff,

v. SPECIAL MASTER
REPORT ON THE

THE NATIONAL RIFLE ASSOCIATION OF OFFICE OF THE
AMERICA, INC., WAYNE LAPIERRE, WILSON ATTORNEY GENERAL'S

PHILIPS, JOHN FRAZER, and JOSHUA POWELL, MOTION FOR A
PROTECTIVE ORDER

Defendants.

On March 10, 2022, the parties appeared before the Special Master for oral argument on

the Plaintiff's motion for a protective order prohibiting the National Rifle Association of America

("NRA") from deposing the Office of the Attorney General ("OAG") pursuant to its Amended

Notice of Rule 11-f Oral Examination of the Office of the Attorney General (the "Rule 11-f

Notice").

Each party was given the opportunity to present its arguments. The Special Master gave

his rulings on the record along with references to the relevant caselaw as appropriate. This report

summarizes those rulings.

The Rule 11-f Notice contains 23
"Matters"

upon which the NRA seeks to obtain testimony

from the OAG. This report will address each
"Matter,"

but may group several together if the ruling

and grounds are the same.

Matters 1, 2, and 3: The Special Master directed the OAG and NRA to further meet and

confer on these Matters to see if they can resolved.
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Matters 4 and 5: A ruling on these Matters is deferred until after Justice Cohen decides the

OAG's motion to dismiss the NRA's counterclaims.

Matter 6: The Special Master granted the motion for a protective order as to Matter 6 on

the grounds that it seeks attorney work product, and that the information sought is also protected

by the investigative privilege and the public interest privilege.

Matter 7: The Special Master granted the motion for a protective order as to Matter 7 on

the grounds that it seeks work product.

Matter 8: The Special Master granted the motion for a protective order as to Matter 8 on

the grounds that it seeks was overbroad, is attorney work product and the information sought is

also protected by the investigative privilege and the public interest privilege. This branch of the

rulings is without prejudice to renew regarding Matter 8(G) following a decision on Everytown's

motion to quash the subpoena issued it by the NRA.

Matter 9: The Special Master deferred ruling on Matter 9 and to hear argument on it at the

time of argument on the Everytown motion to quash.

Matters 10, 11, 12, 13and 23: The Special Master granted the motion for a protective order

as to Matters 10, 11, 12, 13 and 23 on the grounds that they are now irrelevant given the Supreme

Court's dismissal of the causes of action to dissolve the NRA. This decision is without prejudice

to re-file should the demand to dissolve the NRA be reinstated.

Matters 14, 15, 16, 17, 18, 19, 20, 21, and 22: The Special Master granted the motion for

a protective order as to Matters 14, 15, 16, 17, 18, 19, 20, 21, and 22 on the grounds that the

subjects addressed by these matters are more appropriately the subjects of contention

interrogatories, which the Commercial Division Rules provide may be served at the late stages of

fact discovery (see 22 NYCRR Part 202.70 Rule 11-a(d).
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Dated: New York, New York

March 23, 2022

HE . d. Peter Sherwood

Special Master

3
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