Case 3

© 0O N o ot A W N P

N NN N DN NN NN R P P P R R R R R
oo N o o b WOWN P O © 0o N O dBDOWOWDN - O

192

RoB BONTA o
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
ROBERT L. MEYERHOFF
Deputy Attorney General
State Bar No. 298196 ]
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
Telephone: (ng 269-6177
Fax: _S916) 731-2144 _
E-mail: Robert.Meyerhoff@doj.ca.gov
Attorneys for Defendant Rob Bonta in his

*17-cv-01017-BEN-JLB Document 123-10 Filed 11/10/22 PagelD.11670 Page 1 of

official capacity as Attorney General of the
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1 INDEX
2 :
Works Decl. |Compendium Page
3 Page. No.
4 | | HISTORICAL STATUTES
> 14 U.S. Statutes 487, Chap 170, Sec. 6 (Approved | 19 n.21 0010-0014
6 March 2, 1867).
7 | | 10 U.S.C. 332 (Aug. 10, 1956, ch. 1041, 70A.) 56-57 0015
8 n.85
g | | Pub. L. 109-163, div. A, title X, 81057(a)(2), Jan.| 56-57 0016-0019
6, 2006. n.85
10
Texas Session Laws, 13th Legislature, Regular 51 n.75 0020
11 Session, General Laws, chap. 187 (March 28,
12 1873), pp. 225-26.
13 BOOKS
14
Roy P. Basler, ed., Collected Works of Abraham | 15n.19 0026-0028
15 Lincoln (New Brunswick, N.J.: Rutgers
16 University Press, 1953), 8:403-4.
17 | | William A. Blair, The Record of Murders and 19 n.20 0029-0032
18 Outrages: Racial Violence and the Fight Over
Truth at the Dawn of Reconstruction (Chapel
19 Hill: University of North Carolina Press, 2021),
66-67.
20
o1 | | RobertV. Bruce, 1877: Year of Violence (1959; | 35n.47 0033-0038
repr., Chicago: Quadrangle Books, 1970), 251-
22 52.
23 | | saul Cornell, A Well-Regulated Militia: The 36 n.50, 0039-0041
24 Founding Fathers and the Origins of Gun 56 n.84
Control in America (New York: Oxford
25 University Press, 2006), 196-97.
26
27
28 2
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1 Eric Foner, Reconstruction: America’s Unfinished| 4 n.2 0042-0044
2 Revolution, 1863-1877 (New York: Harper and
3 Row, 1988), xxvii.
4 | | Jim Garry, Weapons of the Lewis and Clark 8n.5 729-730
Expedition (Norman, Okla.: Arthur H. Clark,
S 2012), 94
61 | Jerome A. Greene, Nez Perce Summer, 1877: The | 33 n.40 0045-0059
7 U.S. Army and the Nee-Me-Poo (Helena:
q Montana Society Press, 2001), 34-42, 310-12.
9 Pamela Haag, The Gunning of America: Business | passim 0060-0096:
and the Making of American Gun Culture (New 731-766
10 York: Basic Books, 2016) 65-81, 90, 109-42,
11 177-202, 353-68.
12 Pekka Hamalainen, Lakota America: A New 33n.40, | 0097-0104
History of Indigenous Power (New Haven, 33n.4l1
13 Conn.: Yale University Press, 2019), 299, 340.
14 | | Robert Held, The Belton Systems, 1758 and 1784-| 8n.6 767-775
15 86: America’s First Repeating Firearms
(Lincoln, R.1.: Andrew Mowbray, 1986), 33-39
16
W. S. Neidhardt, Fenianism in North America 23 n.28 0105-0108
17 (University Park: The Pennsylvania State
18 University Press, 1975), 71.
19 | | John E. Parsons, The First Winchester: The Story | 10n.7, 0109-0217
20 of the 1866 Repeating Rifle (New York: 14 n.18,
Morrow, 1955), 48, 85, 88, 103, 116, 123. 28 n.32
21
Harold L. Peterson, Arms and Armor in Colonial 7n.3 776-780
22 America (New York: Bramhall House, 1956),
23 215-17
24 | | Dennis C. Rousey, Policing the Southern City: 42n.59, |  0218-0222
o5 New Orleans, 1805-1889 (Baton Rouge: 45n.61
Louisiana State University Press, 1996), 130-31;
26 155-156
27
28 3
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11| James E. Sefton, The United States Army and 19 n.21, 0223-0281
2 Reconstruction, 1865-1877 (Baton Rouge: 22 n.27
Louisiana State University Press, 1967), 5-106,
311 112
4 :
Ben H. Severance, Tennessee's Radical Army: The| 20 n.23 0282-0359
S State Guard and Its Role in Reconstruction,
6 1867-1869 (Knoxville: University Press of
Tennessee, 2005), 1-119.
7
Otis A. Singletary, Negro Militia and 21 n.24, 0360-0397
8 Reconstruction (Austin: University of Texas 22 n.26,
9 Press, 1957), 3-33, 69-70. 38 n.53,
42 n.59
10
11 W. H. B. Smith, Gas, Air and Spring Guns of the 7n4 781-783
World (Harrisburg, Penn.: Military Service
12 Publishing Company, 1957). 30
13 | | C. L. Sonnichsen, I'll Die Before I'll Run: The 30n.35 0398-0424
14 Story of the Great Feuds of Texas (1951; 2nd
5 ed., New York: Devin-Adair, 1962), 125-49.
16 Robert M. Utley, Lone Star Justice: The First 47 n.65 0425-0428
Century of the Texas Rangers (New York:
17 Oxford University Press, 2002), 169-70
18 | | Michael Vorenberg, “The 1866 Civil Rights Act | 24n.29, |  0429-0446
19 and the Beginning of Military Reconstruction,” | 27 n.31
in Christian Samito, ed., The Greatest and the
20 Grandest Act: The Civil Rights Act of 1866 from
21 Reconstruction to Today (Carbondale, Ill.:
Southern Hlinois University Press, 2018), 60-88
22
Walter Prescott Webb, The Texas Rangers: A 47 n.65 0447-0452
23 Century of Frontier Defense (1935; 2nd ed.,
24 Austin: University of Texas Press, 1965), 292-
93
25
o6 | | Harold F. Williamson, _\Ninchester: The Gun That | 12 n.13 0453-0464
Won the West (Washington, D.C.: Combat
27 Forces Press, 1952), 38, 42-44, 178
28 4
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11| Richard Zuczek, State of Rebellion: 38n.53, | 0465-0476
2 Reconstruction in South Carolina (Columbia: | 40 n.56,
3 University of South Carolina Press, 1996, 75, 41 n.57,
79-80, 140-41, 170-171 41 n.58,
4 49 n.70
S LAW REVIEWS AND JOURNALS
6 :
Clayton E. Cramer, Nicholas J. Johnson, and 21 n.25 785-824
7 George A. Mocsary, ““This Right is Not
8 Allowed by Governments That Are Afraid of
the People’: The Public Meaning of the Second
9 Amendment when the Fourteenth Amendment
10 was Ratified,” George Mason Law Review, 17
(2010), 823-863, esp. 852-863
11
Eleanor L. Hannah, “Manhood, Citizenship, and | 36 n.50 0478-0481
12 the Formation of the National Guards, Illinois,
13 1870-1917” (Ph.D. diss, University of Chicago,
1997), 15-16.
14 )
15 | | David Kopel, “The Second Amendment in the 54 n.81 0482-0488
19th Century,” B.Y.U. L. Rev. 1359, 1418-21
16 (1998)
171 | Michael G. Lindsey, “Localism and the Creation | 20 n.22 0489-0495
18 of a State Police in Arkansas,” Arkansas
19 Historical Quarterly, 64 (Winter 2005), 356-58.
20 Allan Robert Purcell, “The History of the Texas 21n.24 0496-0505
Militia, 1835-1903” (Ph.D. diss., University of
21 Texas, Austin, 1981), 221-27
22 Gautham Rao, “The Federal “Posse Comitatus” 56-57 0506-0562
23 Doctrine: Slavery, Compulsion, and Statecraft in| n.85
Mid-Nineteenth-Century America,” Law and
24 History Review, 26 (Spring, 2008), pp. 1-56.
25 || Jerrell H. Shofner, “Florida Courts and the 48 n.66 0563-0584
26 Disputed Election of 1876,” Florida Historical
97 Quarterly, 48 (July 1969), 26-46.
28 >
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1 Otis A. Singletary, “The Texas Militia During 21 n.24 0585-0598
2 Reconstruction,” Southwestern Historical
3 Quarterly, 60 (July 1956), 25-28.
4 S.K. Wier, The Firearms of the Lewis and Clark | 8n.5 825-836
Expedition (2010)
5
6 LEGISLATIVE MATERIALS AND
GOVERNMENT RECORDS
7
Adjutant General James Longstreet, General 55n.83 0600-0604
8 Orders No. 16, New Orleans, July 19, 1870, in
9 Annual Report of the Adjutant General of the
State of Louisiana, for the Year Ending
10 December 31, 1870 (New Orleans, A.L. Lee,
11 1871), p. 39.
12 | | 42nd Cong., 2nd sess., S. Doc. 183, “Sale of 13 n.16, 0605-0611
13 Ordnance Stores,” U.S. Congressional Serial Set| 14 n.17
(1871), pp. 167-172.
14
42nd Cong., 2nd sess., “Affairs in Insurrectionary | 49 n.69 0612-0616
15 States,” vol. 3 (South Carolina), U.S.
16 Congressional Serial Set (1871), p. 467; and vol.
17 4 (South Carolina,), p. 767.
18 42nd Cong., 2nd sess., “Affairs in Insurrectionary | 51 n.74 0617-0619
States,” vol. 8 (Alabama) U.S. Congressional
19 Serial Set (1871), pp. 414-15.
20 | | 46th Cong., 2nd sess., S. Rep. 693, pt. 2 51n.76 |  0620-0621
21 “Investigation of Causes of Migration of
Negroes from Southern to Northern States,”
22 U.S. Congressional Serial Set (1879-88), p. 357.
23117, Q. Dickinson to “Hamilton,” in 42nd Cong., 50 n.73 0622-0627
24 2nd sess., “Affairs in Insurrectionary States,”
o5 vol. 13 (Florida), U.S. Congressional Serial Set
(1871), pp. 289-90
26
27
28 6
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11| General Orders, No. 101, May 30, 1865, The War | 14 n.17 0628-0630
2 of the Rebellion (Washington, D.C.:
3 Government Printing Office, 1880-1901), ser. 3,
vol. 5, p. 43).
4
“Penitentiary Report” to Legislative Assembly, 30 n.36 0631-0633
S September 1868 (Salem, Oregon: W. A.
6 McPherson, 1868), pp. 94-95.
7 Proclamations of President Ulysses S. Grant, in 26 n.30 0634-0644
James Richardson, ed., A Compilation of the
8 Messages and Papers of the Presidents (New
9 York: Bureau of National Literature, 1897), vol.
9, 4086-87 (March 24, 1871), 4089-90, 4090-92,
10 4092-93, 4093-4095.
11
James Speed, “Surrender of the Rebel Army of 19 n.20 0645-0652
12 Northern Virginia,” April 22, 1865, Opinions of
13 the Attorney General, 11:208-09.
14 | | Testimony of William Murrell, Report and 49 n.68 0653-0656
Testimony of the Select Committee to
15 Investigate the Causes of the Removal of the
16 Negroes from the Southern States to the
Northern States (Washington, D.C.:
17 Government Printing Office, 1880), pt. 2, p.
18 521.
19 NEWS ARTICLES
20 Army and Navy Journal, June 1, 1867, p. 350 32n.38 0658-0059
21
Bismarck Tri-Weekly Tribune (Dakota Territory), | 29 n.33 0660
221 June 29, 1877, p. 4.
23 Charleston News, Oct. 17, 1870, p. 2 40 n.55 0661-0663
24
25 Chicago Daily Inter Ocean, January 12, 1877, p. 1| 49 n.67 0664
o6 | | Chicago Daily Tribune, July 23, 1876, p. 4. 34 n.43 0665
27 | | Chicago Daily Tribune, April 15, 1878, p. 4. 34 n.44 0666
28 !
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“The Reds,” Chicago Daily Tribune, March 23,
1879, p. 7.

Georgia Weekly Telegraph and Georgia Journal &
Messenger, April 5, 1870, pp. 4, 8.

“Lovejoy,” “Letter from Africa,” Fayette County
Herald (Washington, Ohio), Dec. 21, 1871, p.2.

David Kopel, “The History of Magazines holding
11 or more rounds,” Washington Post, May 29,
2014.

New Orleans Republican, June 13, 1873, p. 1
New Orleans Republican, March 13, 1877, p. 2.

“Breech-Loading Arms,” New York Herald, Oct.
12,1866, p. 4.

“A Tough Customer,” St. Louis Globe-Democrat,
Oct. 1, 1877, p. 4.

Ouachita Telegraph, October 24, 1873, p 1.

“Henry’s Sporting Rifle,” in Wilkes’ Spirit of the
Times: The American Gentleman’s Newspaper,
March 24, 1866, p. 59.

“Another Battle,” The Opelousas Journal, Aug.
29,1873, p. 3.

The Forest Republican (Tionesta, Pennsylvania),
Oct. 3, 1877, p. 4.

The Weekly Democratic Statesman (Austin,
Texas), August 24, 1871, p. 2.

Washington Evening Star, Aug. 16, 1869, p. 1.

Wyoming Leader (March 16, April 21, May 8,
1868, always p. 4).

8

52n.78

46 n.62

31 n.37

28 n.32

44 n.60

49 n.67
34 n.46

35n.48

44 n.60

36 n.49

47 n.64

37 n.52

46 n.63

39n.54
29 n.33
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0680
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1
OTHER SOURCES
2
3 Jam(_as Bo_vvn and Son’s Illustra?ed Catalogue and | 37 n.51 0698-0700
Price List, 29th annual ed. (Pittsburgh, Penn.,
4 1877), 33.
S| | David B. Kopel and John Parker Sweeney, “Amici| 28 n.32 0701-0702
6 Curiae Brief for the Center for Constitutional
Jurisprudence and Gun Owners of California in
! Support of Plaintiffs-Appellants and Supporting
8 Reversal,” 2014 WL 2445166 (9th Cir.).
9 | | National Museum of American History, 8n.6 838-841
10 Collections, Belton Repeating Flintlock Fusil
11 | | “Serial Number Ranges for Springfield Armory- | 28 n.32 0703-0707
Manufactured Military Firearms,”
12 http://npshistory.com/publications/spar/serial-
13 nos.pdf, pp. 1-3.
14 | | Springfield Armory U.S. National Park Website: | 28 n.32 0708-0715
https://www.nps.gov/spar/learn/historyculture/u-
15 - : :
s-springfield-trapdoorproduction-serial-
16 numbers.htm.
17 | | Guncite.com, Second Amendment State 54n.79 | 0716-0727
18 Decisions, Feb. 24, 2013.
19
20
21
22
23
24
25
26
27
28 d
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Bismarck Tri-Weekly Tribune (Dakota Territory), June 29, 1877, p. 4.
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Charleston News (Charleston, S.C.), October 17, 1870, page 2
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Chicago Daily Inter-Ocean, January 12, 1877, page 1

[note: Vorenberg declaration, footnote 61, had a typographical error recording his article mistakenly at page 2
instead of page 1]

Page 1:
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Chicago Daily Tribune, July 23, 1867, p. 4
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Georgia Weekly Telegraph and Georgia Journal and Messenger, April 5, 1870

Page 1

Page 4
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Page 8
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Fayette County Herald [Washington Court House, Ohio]

December 21, 1871

Page 2

Column 1:
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Column 2
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Column 2 continued
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Column 2 continued
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Column 2 continued
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Column 3
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Column 3 continued
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Column 3 continued
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Column 3 continued
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David Kopel, “The History of Magazines holding 11 or more rounds: Amicus brief
in 9™ Circuit, May 29, 2014,” Washington Post, May 29, 2014

... “The commercial breakthrough for guns holding more than 10 rounds began in
the late 1850s, with a collaboration between Daniel Wesson and Oliver
Winchester, producing the Volcanic Rifle. This rifle used two innovations: the
metallic cartridge (holding the primer, gunpowder, and bullet in a metallic case,
just like modern ammunition) and the lever action mechanism for ejecting an
empty case and loading a fresh cartridge. The Volcanic Rifle was improved to
become the 16-shot Henry Rifle during the Civil War. The Henry was in turn
refined into the Winchester Model 1866, which became a huge commercial
success. So by the time the Fourteenth Amendment was ratified in 1868, rifles
holding more than 10 rounds were common in America. The latter 19th century
saw the proliferation of 11+ magazine rifles from companies such as Winchester,
Colt’s, and other manufacturers.” ...
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NOTE: Michael Vorenberg declaration, footnote 54, has a typographical error. New Orleans Republican, June
1, 1873, p. 1, should read as New Orleans Republican, June 13, 1873, p. 1.

The relevant article is reproduced here.

New Orleans Republican, June 13, 1873, p. 1
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New Orleans Republican, March 13, 1877, page 2
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“Breech-Loading Arms,” New York Herald, Oct. 12, 1866, p. 4
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“A Tough Customer,” St. Louis Globe-Democrat, Oct. 1, 1877

Page 4

Column 4:
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Page 4, column 4 continued
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Page 4, column 4 continued

Page 4, column 5
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Wilkes’ Spirit of the Times, March 24, 1866, p. 59
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Ouachita Telegraph, October 24, 1873, p. 1
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The Opelousas Journal, August 29, 1873, p. 3
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The Forest Republican (Tionesta, Pennsylvania), October 3, 1877, p. 4

Page 4
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Weekly Democratic Statesman (Austin, Texas), August 24, 1871, page 2

Page 2:
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Washington The Evening Star, August 16, 1869, page 1
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Wyoming Leader, March 16, April 21, May 8, 1868, always p. 4. [NOTE: Footnote 27 has
typographical error: “March 17” in that footnote should read as “March 16”]
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OTHER SOURCES
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James Bown and Son’s lllustrated Catalogue and Price List (Pittsburgh Pa., 1877)
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Case: 14-15408 05/23/2014 ID: 9107229 DktEntry: 24  Page: 1 of 39
14-15408
IN THE

Anited States Court of Appeals

FOR THE NINTH CIRCUIT

P

LEONARD FYOCK; SCOTT HOCHSTETLER; WILLIAM DOUGLAS;
DAVID PEARSON; BRAD SEIFERS; ROD SWANSON,

Plaintiffs-Appellants,

CITY OF SUNNYVALE; THE MAYOR OF SUNNYVALE; ANTHONY SPITALERI,
in his official capacity; THE CHIEF OF THE SUNNYVALE DEPARTMENT
OF PUBLIC SAFETY; FRANK GRGURINA, in his official capacity,

Defendants-Appellees.

Appeal From the United States District Court
for the Northern District of California, San Jose
Case No. 5:13-cv-05807-RMW, Ronald M. Whyte, Senior District Judge

AMICI CURIAE BRIEF FOR THE CENTER FOR
CONSTITUTIONAL JURISPRUDENCE AND
GUN OWNERS OF CALIFORNIA
IN SUPPORT OF PLAINTIFFS-APPELLANTS
AND SUPPORTING REVERSAL

David B. Kopel John Parker Sweeney

INDEPENDENCE INSTITUTE T. Sky Woodward

727 East 16th Avenue BRADLEY ARANT BOULT CUMMINGS, LLP
Denver, Colorado 80203 1615 L Street NW, Suite 1350
Telephone: 303-279-6536 Washington, D.C. 20036

Facsimile: 303-279-4176 Telephone: 202-393-7150

Facsimile: 202-347-1684

Attorneys for Amici Curiae
The Center for Constitutional Jurisprudence and Gun Owners of California
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Columbia v. Heller, 554 U.S. 570, 595 (2008) (using “text and history” to interpret
Second Amendment); id. at 588-89 (same); id. at 623-24 (United States v. Miller
was flawed by its “scant discussion of the history of the Second Amendment”); id.
at 629 (“Few laws in the history of our Nation have come close to the severe
restriction of the District's handgun ban.”); see also Peruta v. County of San Diego,
742 F.3d 1144, 1150 (9th Cir. 2014) (“[W]e must consult ‘both text and history.””);
Kerr v. Hickenlooper, 744 F.3d 1156, 1178 (10th Cir. 2014) (Second Amendment
analysis includes history, and “the rarity of state enactments in determining
whether they are constitutionally permissible”).

The District Court erred when it asserted that “magazines didn’t even exist
when the Second Amendment was ratified.” /d. The District Court appears to have
erroneously assumed that magazines themselves (as well as magazines of more
than ten rounds) are a relatively recent technological advancement; that assumption
was plain error. Like many consumer products, magazines today are better-made
and even more common than ever, but they are hardly novelties of recent vintage.

Magazines of more than ten rounds are older than the United States. Box
magazines pre-date the Civil War. In terms of large-scale commercial success, rifle
magazines of more than ten rounds had become popular by the time the Fourteenth
Amendment was being ratified. Handgun magazines of more than ten rounds

would become popular in the 1930s.
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http://npshistory.com/publications/spar/serial-nos.pdf

SERIAL NUMBER RANGES FOR
SPRINGFIELD ARMORY-MANUFACTURED
MILITARY FIREARMS

(Including the “Trapdoor” Springfield, the Springfield “Krag,” the Springfield
M1903, the M1 Garand [by all makers]|, and the M14, as well as the M1911
automatic pistol. Included, also, are the US “Enfield” M1917 rifles, the M1911A1
automatic pistol, and Luger pistol M1900 American Eagle Second Issue.)

*note: before 1865, serial numbers were not given to National Armory weapons.
Production at Springfield Armory shoulder arms began with the Model 1795 flintlock
musket. Springfield Armory was closed by the U.S. government in 1968 as a cost-cutting
measure.

U.S. SPRINGFIELD "TRAPDOOR" PRODUCTION

[dated by calendar year: January — December]

MODEL 1865 "TRAPDOOR" RIFLE
1866-5005 CONVERTED MUSKETS

MODEL 1866 "TRAPDOOR" RIFLE(none were serial numbered)
1867

49257 RIFLES

320 CADET RIFLES

1868
1796 RIFLES
104 CADET RIFLES

1869
1296 RIFLES

1871
1 RIFLE

MODEL 1868 "TRAPDOOR" RIFLES
1869
15482 RIFLES
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3 CARBINES

1870
34651 RIFLES
1 CARBINE

1871
2016 RIFLES (4 SPORTING RIFLES)

MODEL 1869 "TRAPDOOR" CADET & SPORTING RIFLES
1869 2

1870310

1871 3091 (1 SPORTING RIFLE)

1872 (3 SPORTING RIFLES)
1873 (2 SPORTING RIFLES)
1876 20

MODEL 1870 "TRAPDOOR" RIFLES
1870
550 RIFLES

1871

2372 RIFLES

341 CARBINES

20 UNDETERMINED

1872
8110 RIFLES
1 SPORTING RIFLE

1873

501 RIFLES (INCLUDING 100 METCALFE ALTERATIONS)
1 SPORTING RIFLE

1 CARBINE
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* PRODUCTION FIGURES: SERIAL NUMBER TO END
QUARTER
1873

JULY-SEPT 4
OCT-DEC 1946

1874

JAN-MAR 10592
APR-JUNE 28032
JULY-SEPT 29718
OCT-DEC 35218

1875

JAN-MAR 45039
APR-JUNE 54779
JULY-SEPT 57407
OCT-DEC 60325

1876

JAN-MAR 64164
APR-JUNE 69815
JULY-SEPT 71673
OCT-DEC 74213

1877
JAN-MAR 74231
APR-JUNE 76725

1878

JAN-MAR 81226
APR-JUNE 89729
JULY-SEPT 94467
OCT-DEC-100395

1879
JAN-MAR 104919
APR-JUNE 109753
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JULY-SEPT 113920
OCT-DEC 119273

1880

JAN-MAR 125953
APR-JUNE 130140
JULY-SEPT 136545
OCT-DEC 144519

1881

JAN-MAR 151222
APR-JUNE 156700
JULY-SEPT 160722
OCT-DEC 164896

1882

JAN-MAR 170487
APR-JUNE 179736
JULY-SEPT 185569
OCT-DEC 193815

1883

JAN-MAR 203087
APR-JUNE 212809
JULY-SEPT 219411
OCT-DEC 228571

1884

JAN-MAR 228571
APR-JUNE 237708
JULY-SEPT 247189
OCT-DEC 263876

1885

JAN-MAR 275266
APR-JUNE 287246
JULY-SEPT 296367
OCT-DEC 306054
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1886

JAN-MAR 315857
APR-JUNE 326773
JULY-SEPT 335915
OCT-DEC 346775

1887

JAN-MAR 356677
APR-JUNE 367879
JULY-SEPT 376839
OCT-DEC 387645

1888

JAN-MAR 398207
APR-JUNE 408909
JULY-SEPT 417929
OCT-DEC 428769

1889

JAN-MAR 439436
APR-JUNE 450281
JULY-SEPT 459533
OCT-DEC 470294

1890

JAN-MAR 480259
APR-JUNE 490019
JULY-SEPT 495420
OCT-DEC 502540

1891

JAN-MAR 510181
APR-JUNE 519421
JULY-SEPT 525941
OCT-DEC 533681

1892

JAN-MAR 541221
APR-JUNE 547121
JULY-SEPT 552042
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OCT-DEC 558122

1893
JAN-MAR 563562
APR-JUNE 567882

MODEL 1881 SHOTGUN

1880-(2 UNMARKED EXPERIMENTALS)
1881-1-251

1882-252-626

1883-627-876

1884-877-1376

M1868 RIFLE 1-52000

M1869 CADET 1-3500

M1873 RIFLE 1-96000

M1873 CARBINE 1-75000

M1877 CARBINE 175001-280000

M1873/79 RIFLE 96000-280000

LONG RANGE RIFLE 110000, 132000-136000, 1622000
M1880 ROD-BAYONET RIFLE 154000-158000

M1882 28" INFANTRY & CAVALRY RIFLE 197000-197500
M1884 RIFLE AND CARBINE 280001-503500

M1884 CADET RIFLE 280001-568000

M1884 ROD-BAYONET RIFLE 305000-320000

M1886 24" CARBINE 330000-350000

M1888 "POSITIVE CAM" RIFLE - 415000

M1888 ROD-BAYONET RIFLE 503501-568000

M1881 SHOTGUN 1-1400
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https://guncite.com/court/state/

Second Amendment

State Decisions

State court opinions on federal and state right to arms.

Last updated: February 24, 2013

Rameriz, In re, 193 Cal. 633, 226 P. 914, 34 A.L.R. 51 (1924). [PDF] 55k
State v. White, 299 Mo. 599, 253 S.W. 724 (1923). [HTML] 29

State v. Gentry, (Mo. Sup. Ct.) 242 S.W. 398 (1922). [HTML] 14k

Hayes v. State, 28 Ga. App. 67, 110 S.E. 320 (1922). [HTML] 2k

People v. Zerillo, 219 Mich. 635, 189 N.W. 927 (1922). [HTML)] 14k
State v. Kerner, /181 N.C. 574, 107 S.E. 222 (1921). [HTML] 22k

State v. Jackson, 283 Mo. 18, 222 S.W. 746 (1920). [HTML] 27k

State v. Nieto, /101 Ohio 409, 130 N.E. 663 (1920). [HTML] 49

State v. Conley, 280 Mo. 21, 217 S.W. 29 (1919). [HTML] 11k

Town of Lester ex rel. Richardson v. Trail, 85 W. Va. 386, 389, 101 S.E.
732, 733 (1919). [HTML] 12k

State v. Reagan, 280 Mo. 57, 217 S.W. 83 (1919). [HTML] 12k
In Re Reilly, 31 Ohio Dec. 364 (C.P. 1919). [HTML] %

Danal v. State, 14 Ala. App. 97, 71 So. 976 (1916). [HTML] 7k
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State v. Keet, 269 Mo. 206, 190 S.W. 573, L.R.A. 1917C, 60 (1916). [HTML] 18k
State v. Carter, 259 Mo. 349, 168 S.W. 679 (1914). [HTML] 16k

Heaton v. State, /30 Tenn. 163, 169 S.W. 750 (1914). [HTML] 17k

Johnson v. State, /1 Ala. App. 301, 66 South. 875 (1914). [HTML)] 4k
Darling v. Warden, 154 App. Div. 413, 139 N.Y.S. 277 (1913). [HTML] 41k
Thomas v. State, 9 Ala. App. 67, 64 So. 192 (1913). [HTML)] 6k

Carlton v. State, 63 Fla. I, , 58 So. 486, 488 (1912). [HTML] 23k

Ellias v. State, 65 Tex. App. 479, 144 S.W. 139 (1912). [HTML] 4k

Kellum v. State, 66 Tex. Cr. R. 505, 147 S.W. 870 (1912). [HTML] 4k
Nichols v. State, 4 Ala. App. 115, 58 So. 681 (1912). [HTML] 7k

People v. Persce, 204 N.Y. 397, 97 N.E. 877 (1912). [HTML)] 11k

Isaiah v. State, 176 Ala. 27, 58 So. 53 (1911). [HTML] 24k

Commonwealth v. Patsone, 231 Pa. 46, 79 A. 928 (1911). [HTML] 25k
Strickland v. State, 137 Ga. 1, 72 S.E. 260 (1911). [HTML] 53k

State v. Athanas, 150 Mo. App. 588, 131 S.W. 373 (1910). [HTML] 8k

Eads v. State, 17 Wyo. 490, ___, 101 P. 946, 950-951 (1909). [HTML] 23k
State v. Hovis, 135 Mo. App. 544, 116 S.W. 6 (1909). [HTML] 9%

Salter v. State, 2 Okla. Crim. 464, 479, 102 P. 719, 725 (1909). [HTML)] 36k
People v. Boa, 143 Ill. App. 356 (1908). [HTML)] 11k

People v. Demorio, 123 App. Div. 665, 108 N.Y. Supp. 24 (1908). [HTML)] 5k

Ex parte Thomas, 21 Okla. 770, 1 Okla. Cr. 210, 97 P. 260, 20 L.R.A. (N.S.) 1007, 17
Am. & Eng. Ann. Cas. 566 (1908). [HTML] 29
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Fitzgerald v. State, 52 Tex. App. 265, 106 S.W. 365 (1907). [HTML] 5k

Kendall v. State, 118 Tenn. 156, 101 S.W. 189, 121 Am. St. Rep. 994, 11 Ann. Cas.
1104 (1907). [HTML] 6k

State v. Roan, 128 Mo. App. 212, 106 S.W. 581 (1907). [HTML] 4k
Ex Parte Luening, 3 Cal. App. 76, 84 P. 445 (1906). [HTML] 7k
Osborne v. State, 115 Tenn. 720, 92 S.W. 853 (1906). [HTML] 4k
Mangum v. State, (Tex. App.) 90 S.W. 31 (1905). [HTML] 2k

Salina v. Blaksley, 72 Kan. 230, 83 P. 619, 3 L.R.A. (N.S.) 168, 115 Am. St. Rep. 196,
7 Am. & Eng. Ann. Cas. 925 (1905). [HTML] 9%

State v. Boone, /132 N.C. 1108, 44 S.E. 595 (1903). [HTML] 8k
State v. Rosenthal, 75 Vt. 295, 55 A. 610 (1903). [HTML] 8k
Wilson v. State, 81 Miss. 404, 33 So. 171 (1903). [HTML] 5k

In re Brickey, 8 Idaho 597, 70 P. 609, 101 Am. St. Rep. 215, I Ann. Cas. 55
(1902). [HTML] 5k

Judy v. Lashley, 50 W.Va. 628, 41 S.E. 197 (1902). [HTML] 22k
Brown v. State, /14 Ga. 60, 39 S.E. 873 (1901). [HTML] 5k
Dunston v. State, 124 Ala. 89, 27 So. 333, 82 Am. St. Rep. 152 (1900). [HTML] 5k

State v. Hogan, 63 Ohio 202, 58 N.E. 572, 52 L.R.A. 863, 81 Am. St. 626
(1900). [HTML] 24k

State v. Brown, /125 N.C. 704, 34 S.E. 549 (1899). [HTML] 5k

State v. Griffin, /125 N.C. 692, 34 S.E. 513 (1899). [HTML] 4k
Walburn v. State, 9 Okla. 23, 59 P. 972 (1899). [HIML)] 14k

Bain v. State, 38 Tex. Crim. App. 635, 44 S.W. 518 (1898). [HTML)] 6k

Hardy v. State, 37 Tex. Crim. App. 511, 40 S.W. 299 (1897). [HIML] 3k
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Eubanks v. State, (Tex. App.) 40 S.W. 973 (1897). [HTML)] 3k

State v. Reams, /121 N.C. 556, 27 S.E. 1004 (1897). [HTML] 6k

Stayton v. State, (Tex. App.) 40 S.W. 299 (1897). [HTML] 5k

State v. Foutch, 96 Tenn. (12 Pick.) 242, 34 S.W. 1 (1896). [HTML] 11k
Commonwealth v. Murphy, 166 Mass. 171, 44 N.E. 138 (1896). [HTML] %
Stanfield v. State, (Tex. App.) 34 SSW. 116 (1896). [HTML] 2k

Brownlee v. State, 35 Tex. Crim. App. 213, 32 S.W. 1044 (1895). [HTML] 5k
Lawson v. State, (Tex. App.) 31 S.W. 645 (1895). [HTML] 6k

State v. Lilly, 116 N.C. 1049, 21 S.E. 563 (1895). [HTML] 5k

State v. Pigford, 7117 N.C. 748, 23 S.E. 182 (1895). [HTML] 3k

Price v. State, 34 Tex. Crim. App. 102, 29 S.W. 473 (1895). [HTML)] 3k
Crawford v. State, 94 Ga. 772 (1894). [HTML)] 6k

State v. Dixon, /74 N.C. 850, 19 S.E. 364 (1894). [HTML] 10k

McDaniel v. State, (Tex. App.) 26 S.W. 724 (1894). [HTML] 3k

Ratigan v. State, 33 Tex. Crim. App. 301 (1894). [HTML] 17k

Gorge v. State, (Tex. App.) 22 S.W. 43 (1893). [HTML] 3k

Love v. State, 32 Tex. App. 85, 22 S.W. 140 (1893). [HTML] 4k

Impson v. State, (Tex. App.) 19 S W. 677 (1892). [HTML] 4k

Lemmons v State, Lemmons v. State, 56 Ark. 559; 20 S.W. 404 (1892). [HTML] 10k
Sanders v. State, (Tex. App.) 20 S.W. 556 (1892). [HTML] 5k

Valdez v. State, (Tex. Crim. App.) 18 S.W. 414 (1892). [HTML] 4k

Ex Parte Cheney, 90 Cal. 617, 27 P. 436 (1891). [HTML] 12k
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Hathcote v. State, 55 Ark. 181, 17 S.W. 721 (1891). [HTML] 12k
Jones v. State, Jones v. State, 55 Ark. 186 (1891). [HTML] 7k

State v. Workman, 35 W.Va. 367, 14 S.E. 9, 14 L.R.A. 600 (1891). [HTML] 22k
State v. Barnett, 34 W.Va. 74, 11 S.E. 735 (1890). [HTML] 12k

Boles v. State, 86 Ga. 255 (1890). [HTML] 5k

Ladd v. State, 92 Ala. 58, 9 So. 401 (1890). [HTML] 12k

Maupin v. State, 89 Tenn. 367, 17 S.W. 1038 (1890). [HTML] 5k
State v. Murray, 39 Mo. App. 127 (1890). [HTML] 10k

State v. Roberts, 39 Mo. App. 47 (1890). [HTML] 5k

Strahan v. State, 68 Miss. 347, 8 So. 844 (1890). [HTML] 3k

Baker v. State, 28 Tex. App. 5, 11 S.W. 676 (1889). [HTML)] 14k
Campbell v. State, 28 Tex. Crim. App. 44 (1889). [HTML] 4k
Coleman v. State, 28 Tex. Crim. App. 173, 12 S.W. 590 (1889). [HTML] 5k
Stilly v. State, 27 Tex. App. 445, 11 S.W. 458 (1889). [HTML] 8k
Diffey v. State, 86 Ala. 66, 5 So. 576 (1888). [HTML] 4k

Lann v. State, 25 Tex. App. 495 (1888). [HTML] 7k

State v. Livesay, 30 Mo. App. 633 (1888). [HTML] 12k

Cathey v. State, 23 Tex. App. 492 (1887). [HTML] 3k

Clark v. State, 49 Ark. 174 (1887). [HTML] 5k

Darby v. State, 23 Tex. Crim. App. 407, 5 S.W. 90 (1887). [HTML] 5k
State v. Julian, 25 Mo. App. 133 (1887). [HTML] 24k

State v. Larkin, 24 Mo. App. 410 (1887). [HTML] 6k

Compendium_Vorenberg
Page 720



Case 3:17-cv-01017-BEN-JLB Document 123-10 Filed 11/10/22 PagelD.11741 Page 72 of
192

Sanderson v. State, 23 Tex. App. 520 (1887). [HTML] 2k

State v. Smith, 24 Mo. App. 413 (1887). [HTML] 4k

Brinson v. State, 75 Ga. 882 (1886). [HTML] 2k

State v. Hall, 20 Mo. App. 401 (1886). [HTML)] 18k

State v. Hedrick, 20 Mo. App. 629 (1886). [HTML] 4k

Lyle v. State, 21 Tex. App. 153 (1886). [HTML)] 6k

Redus v. State, 82 Ala. 53; 2 So. 713 (1886). [HTML] 5k

State v. Shelby, 90 Mo. 302, 2 S.W. 468 (1886). [HTML] 11k
State v. Bias, 37 La. Ann. 259 (1885). [HTML] 5k

Davis v. State, 45 Ark. 359 (1885). [HTML] 5k

State v. Harrison, 93 N.C. 605 (1885). [HTML] 7k

Hunter v. State, 62 Miss. 540 (1885). [HTML] 6k

Irvine v. State, 18 Tex. App. 51 (1885). [HTML] 8k

Kinkead v. State, 45 Ark. 536 (1885). [HTML] 7k

Smith v. State, 79 Ala. 257 (1885). [HTML] 6k

State v. Terry, 93 N.C. 585, 53 Am. Rep. 472 (1885). [HTML] 5k
Pressler v. State, 19 Tex. App. 52, 53 Am. Rep. 383 (1885). [HTML] 5k
Commonwealth v. Walker, 7 Ky. L. Rptr. 218 (1885). [HTML] 2k
State v. Broadnax, 9/ N.C. 543 (1884). [HTML] 5k
Cunningham v. State, 76 Ala. 88 (1884). [HTML] 3k

State v. Erwin, 91 N.C. 545 (1884). [HTML] 10k

Mangum v. State, /5 Tex. App. 362 (1884). [HTML] 3k
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Parrish v. Commonwealth, 81 Va. 1 (1884). [HTML] 34k
Burst v. State, 89 Ind. 133 (1883). [HTML] 7k

State v. Hayne, 8§ N.C. 625 (1883). [HTML] 5k

State v. McManus, 89 N.C. (14 Ken.) 555 (1883). [HTML] %
State v. Peacock, 40 Ohio 333 (1883). [HTML] 2k

Zallner v. State, 15 Tex. App., 23 (1883). [HTML] 6k

Dabbs v. State, 39 Ark. 353 (1882). [HTML] 10k

Farley v. State, 72 Ala. 170 (1882). [HTML] 8k

State v. Gilbert, 87 N.C. (12 Ken.) 527 (1882). [HTML] 5k
Haile v. State, 38 Ark. 564, 42 Am. Rep. 3 (1882). [HTML)] 7k
State v. Roten, 86 N.C. (11 Ken.) 701 (1882). [HTML] 8k
State v. Speller, 86 N.C. (11 Ken.) 697 (1882). [HTML] 10k
State v. Woodfin, 87 N.C. (12 Ken.) 526 (1882). [HTML] 3k
State v. Burgoyne, 75 Tenn. 173 (1881). [HTML] 12k

Collier v. State, 68 Ala. 499 (1881). [HTML] 8k

Harman v. State, 69 Ala. 248 (1881). [HTML] 3k

State v. Johnson, /6 S.C. 187 (1881). [HTML] 12k

Rice v. State, 10 Tex. App. 288 (1881). [HTML] 3k

State v. Wilforth, 74 Mo. 528, 41 Am. Rep. 330 (1881). [HTML)] 9%
Wilson v. State, 68 Ala. 41 (1881). [HTML] 8k

Coffee v. State, 72 Tenn. (4 Lea) 246 (1880). [HTML] 4k

Dycus v. State, 74 Tenn. (6 Lea) 584 (1880). [HTML] 3k
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Lewis v. State, 7 Tex. App. 567 (1880). [HTML)] 5k

Moorefield v. State, 73 Tenn. (5 Lea) 348 (1880). [HTML] 2k
Carr v. State, 34 Ark 448, 36 Am. Rep. 15 (1879). [HTML] 6k
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94 WEAPONS OF THE LEWIS AND CLARK EXPEDITION

Lewis’s air rifle enters the Expedition journals on the day Lewis
began recording the journey.

went on shore and being invited on by some of the gentlemen present to try
my airgun which I purchased brought it on shore charged it and fired myself
seven times fifty five yards with pretty good success; after which a Mr. Blaze
Cenas being unacquainted with the management of the gun suffered her to
discharge herself accidently the ball passed through the hat of a woman about
40 yards distanc cuting her temple about the fourth of the diameter of the
ball; shee feel instantly and the blood gusing from her temple we were all in
the greatest consternation supposed she was dead by [but] in a minute she
revived to our enespressable satisfaction, and by examination we found the
wound by no means mortal or even dangerous.

Lewis, August 30, 18035

GIRANDONI AIR RIFLE (RIGHT SIDE VIEW)

Notice that there is no frizzen and pan in front of the hammer. The hammer
sets the air charge for the trigger to release; there is no need for spark of fire.
Also note that the butt stock is metal; it is the air cylinder for the weapon,
holding air compressed to about 750 psi. Courtesy Michael F. Carrick.

GIRANDONI AIR RIFLE (RIGHT SIDE CLOSE-UP)

This view shows the metal butt stock and the tubal magazine in front of the

hammer more clearly. Courtesy Michael F. Carrick.

G

GIRANDONI AIR RIFLE (TOP VIEW)

In this view one can see the magazine tube on the right, in front of the
hammer. The breech block sticks out on the left. Courtesy Michael F. Carrick.

There is an obvious question. How did Lewis find a man west of
Pittsburgh who was “unacquainted with the management of the
gun?” In 1803, guns were a part of life that far west. One possible
answer is that Lewis’s air gun was somehow different from the
guns to which men along the Ohio River were accustomed. The
Corps of Discovery’s journals aren’t much help. The next time the
air gun is mentioned is almost a year later, when, on August 3,
1804, an entry makes a typical allusion to the air gun, saying
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126 THE GUNNING OF AMERICA
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THE FRENCH WARS AND THE REVOLUTION

oduced to the American scene, the Dutch and the German. Just as the colo-
ists purchased muskets from the Dutch so they also acquired pistols, although
“much smaller quantities.
_ The German pistols used in this country we
The officers of the German troops brought their ¢
«aiﬂ their French and British counterparts,
. were only a few mounted units, and some of these relied principally on the
carbine. And there were no German sailors. The service pistols thar were used
‘were acquired in the same way as the muskets and thus varied just as greatly
There were, however, certain general similarities. They were brass mounted
the barrels were round, pin-fastened, and of large caliber, often about 75.
roh were frequently convex and reinforced Ramrods were
ally attached to the barrel by a swivel. And almost
elliptical brass front sight.

In addition to these standard muzzle-loading
Were also some breech-loaders and even some
‘breech-loading and repeating weapons is almost
‘and there were numerous attempts to achieve
“early as the opening years of the 16th century

re extremely few in number.
wn personal weapons just as
and they differed just as widely

iron and occasion

always there was the tvpical

hrearms of the period

repeatung arms. The desire {or
as old as the history of fir
this goal beginning

The first mention of a repeating weapon in America was
Niles, who recorded that in September 17

++ » Were also entertained with the sight of a curious gun made by M
[john] Pim of Boston,—a curious piece of wanm.uniu}-._

ed but once, ver was discharged eleven times follc
an the space of two minutes each of which went thrp

at fifty yards' distance.”

made DY Sag

=2 certain Indians

~which though

wing, with |

ugh a double door

The principle on which Pim’s gun operated is not known, buy it col
» been that patented in London by Abraham Hill i 1664, Hi
‘copied by several other English gunsmiths of his own time,
on and John Shaw and by a host of others throug Y century
ier John Cookson (1701-1762), probably a lineal descendant of Hill's
mporary, was a gunsmith in Massachusetts, active afeer about 1720. and

ised in the Boston Gazette of April 12 and April 26, 1756 that he could
A repeating arm similar to those made by Hill and his forebear. Thus this
~of repeating flintlock, popular in England from the third quarter of the
‘century, was known and manufactured in Massachusetts early in the 18th
iy and is therefore a likely candidate for the type made and used by Pigy ™
e interrelationship of Hill and the Cooksons is waorthy
 because of the misconceptions that have been prey

114 1
1id well

I's mechanism

notably |1-:_'1|:|
hout the 18

ol some slight
alent in America
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ARMS AND ARMOR

for the past quarter of a century. Becanse the ﬁm m::ﬂ
Hill system which achieved widespread "f'““ in Americs o
Cookson of London, his name was applied to all such m o
American collectors, Thus the Hill I"-‘“_‘m"' known a!h‘
peating Hintlock in this country, The picture wis further gy

_ ibed here had had its date of manufacture
the hitst specimen described here hac ; i
I appeared to have been made a century bclorg'.:i actual e
it bore was obviously wrong, and since a _John Cookson \"ll) W

- there has been a u

could make such guns lived in Massachusetts, : _
accept the American maker as the one and only Cookson. Somc
him as the inventor of the type. John Cookson of Londan, hes
been known to students in England, and several of these :
by him and bearing Jate 17th century dates are W“’d e
Thus there were definitely two John Cooksons, prl:l‘blb].y dll!{.*ll,.\
made the Hull type of repeating flintlock, one working in England .
America.

I'he mechanism of the Hill repeating Hintlock was ingcniou‘g._
tained two tubular cavities, one above the other, which could be il
outside through openings with hinged or pivoted covers on (]? :
uppermost of these cavities was hilled with balls, the lower with
tween these cavities and the barrel was a cylindrical breech blo;k
on an axis perpendicular to that of the bore, This cylinder could b
by means of a lever attached to its left end. Bored in the side of
were two cavities which could be aligned either with the cavities in
with the hore by moving the lever. Cut into the side of the breech
the night end of the ¢ylinder was a shallow depression which served as |
bottom of the priming pan

The method of loading was swift and simple. The tubular cavities il
butt were filled separately with powder and balls, and a smail magazine
of the cock was filled with priming powder. Then the muzzle of the
pointed up, and the lever was pulled backward revolving the breech ¢
one half wrn. This aligned simultaneously the two cavities in the cyli
those in the butt. The muzzle was then depressed, allowing a ball o
one cavity and enough powder for a charge into the other. At the same
action cocked the piece and moved the hollow serving as the bottom ol
under the priming magazine where it also was filled. As soon as t
had been accomplished the lever was returned to its original pos;
volved the cylinder back again it aligned first one and then the
ities with the bore. The first 1o align with the bore was the one
ball. As it did so the ball rolled forward to the anterior end |
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Plate 215 Ofhcer’s model Fergumn rifle and bayenes presented by Ferguson to Fr

ederick De Peyster
where a slight decrease in the diameter of the bore prevented it from going
further. Next to align itself was the cavity containing the powder, and this also
deposited its contents in the chamber. The same action rewurned the pan filled
with powder to its proper place and pushed
Thus with a simple forward and back movem
cocked and primed.

the frizzen into operating position.
ent of the lever the gun was loaded,

fast-acting gun. Its grear drawback was that it
by a highly skilled gunsmith to produce one

. and the seal against the explosion in the chamber
had to be secure or the powder in the magazine would also ignite. In the

States National Museum are preserved the remnants of one of these
which the seal was not adequate. Because of these factors the Hill
- ¥ countries for well over 100 years, but th
manufacture confined its use primarily to wealthy sportsmer,
Another type of repeating flintlock used mn America was that invented by
Joseph Belton of Philadelphia. Belion offered his gun 1o Congress, April 1],
1777, and his leter of that date is the only known surviving evidence of the
operation of the piece,
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guns in
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corps. It consisted of 1300 men and was trained by the for both military and civilian use. He made varus
Freiherr von Mack, a captain on the quartermaster types of air pistols, including some with bellows in i
general’s staff. grips, used for short-range target work. He made s

Each rifleman carried 2 to 4 air flasks into battle with shotguns about 1814, and sporting air rifles in 18]}
him, while carts carrying additional flasks and two heavy Among his other designs are the 1776 model Flinti
duty air pumps were carried in support carts for each Repeating Rifle, also of 12-shot capacity.
company. While experimenting with a special repeating mech:-

Depending upon pressures and types of shooting re- ism on a 15-mm. hunting rifle, the priming flash igai:
quired, the rifles are said to have been used at distances the powder magazine. (This remember was before i:
from 150 to 400 paces. As to their effectiveness, there days of metallic cartridges, and each propelling charz
are few records but many traditions. (Contemporary had to be set off by an individual flash which the =
tests with two reconditioned rifles of this type, a Girardoni ventors of the time tried to confine to the individu:
and a Contriner, gave very good accuracy at 100 yards; chamber charge—always with eventual powder magaz:
but proved hopelessly inaccurate at 200.) blowups.)

Says Captain Halla: “The fact that this remarkable The explosion shredded his left hand, but this did
weapon nevertheless did not remain in use and was deter the inventor. With the aid of an artificial iron ha
removed as expendable supply to the fortress of Olmutz he had attached to the arm stump, Girardoni went bac
in 1815 was due not only to the changed tactical prin- to work on the magazine principle; but applied it now
ciples, but chiefly to the circumstance that there were use with compressed air. Girardoni’s great-great-grandsr
no adequately trained riflesmiths available to take care wrote to Dollcezek: “This was the origin of the air nf
of the delicate component parts of the locks and valves, which, with its smokeless and almost soundless shot, ¥z
and therefore the percentage of unusable air rifles shown used by the Austrian army for more than 35 years.”
in the reports was frighteningly high.” The Austrians treated the development as a real "

It is interesting to note, however, that in 1848 and cret weapon.” A special shop was set up for Girardon
1849, during the Czech and Hungarian revolt, the and workers were specially selected and swom 10!
serviceable air rifles at Olmutz Armory were withdrawn secrecy about equivalent to that required for an H-Bon’
by order of Emperor Franz Josef, then 18 years old, “Q” clearance today.
and issued for temporary service. (Note: In this con- It should be mentioned in passing that the Girardor |
nection it might be pointed out that even today there pattern was produced by other makers on contract. Ther. |
are very few general gunsmiths who are capable of even as now, Austria was a hotbed of small gunmakcri]
servicing the common American varieties of compressed who were good at duplication. In 1956 the giant St |
air guns. Most of the factory repair men with whom works has two factories operating with an employm |
this author has discussed the subject, all stressed the roll of some 20,000 men—and that plant, to the avera
fact that most of their troubles stemmed from owners American shooter who knows the fine quality of their |
misusing the arms or from average gunsmiths butcher- Mannlicher-Schoenauer rifles, is the epitome of firearm
ing them! “Keep screwdrivers out of the hands of own- quality. However, Steyr today is basically a roller bean?:
ers and we’d have very little trouble with returns,” is the and farm equipment maker, and this author is constan_l{.‘
way one manufacturing expert succinctly expressed it. amazed at finding so many American gunmakers s0 ill-
We can well understand, therefore, the troubles the informed that they are frightened at the size of the St
Austrians encountered 150 years ago!) payroll.

The designer, C. G. Girardoni, was a most efficient As a matter of record, fewer than 200 men are ¢
and prolific maker of all types of firearms and air arms ployed in manufacturing fircarms there! At the same tm®

A PP S Y oy

& f

Austrian Model 1799 by Contriner. Pin in line with trigger is the feed and breechblock release catch.
30
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“THIS RIGHT IS NOT ALLOWED BY GOVERNMENTS
THAT ARE AFRAID OF THE PEOPLE”: THE PUBLIC
MEANING OF THE SECOND AMENDMENT WHEN THE
FOURTEENTH AMENDMENT WAS RATIFIED

Clayton E. Cramer,” Nicholas J. Johnson,” and George A. Mocsary™

INTRODUCTION

The lingering question following the U.S. Supreme Court’s decision in
District of Columbia v. Heller' is whether the Court will employ the Four-
teenth Amendment to incorporate the newly confirmed right to keep and
bear arms as a limitation on states.” The answer will hinge substantially on
the Court’s assessment of the intent and purpose of the Fourteenth Amend-
ment with regard to the right to keep and bear arms. Discerning such intent
requires detailed evaluation of the context within which the amendment
emerged and the understanding of the right to keep and bear arms at the
time.

This is a historical assessment that poses a threshold methodological
question. Whose views on these matters should we credit? Should we privi-
lege the drafters, the signers, opinions expressed in newspaper accounts?

Adjunct History Faculty, College of Western Idaho. Sonoma State University, M.A. History,
1998; Sonoma State University, B.A. History, cum laude, with distinction, 1994. Cramer is the author of
For the Defense of Themselves and the State (1994), Concealed Weapon Laws of the Early Republic:
Dueling, Southern Violence, and Moral Reform (1999), Armed America: The Remarkable Story of How
and Why Guns Became as American as Apple Pie (2006), as well as co-author of Clayton E. Cramer &
Joseph Edward Olson, What Did “Bear Arms” Mean in the Second Amendment?, 6 GEO. J.L. & PUB.
PoL’Y 511 (2008), cited by Justice Antonin Scalia in District of Columbia v. Heller, 128 S. Ct. 2783,
2795 (2008).

Professor, Fordham University School of Law. West Virginia University, B.S., B.A., magna
cum laude, 1981; Harvard Law School, J.D. 1984.

*** Law Clerk to the Honorable Harris L Hartz, U.S. Court of Appeals for the Tenth Circuit; Ford-
ham University School of Law, J.D., summa cum laude, 2009; University of Rochester Simon School of
Business, M.B.A., 1997. Thanks to Gregory Townsend, Reference Librarian, for his research assistance.

1128 S. Ct. 2783 (2008).

2 Immediately on the heels of Heller, plaintiffs filed claims challenging state and local laws that
plausibly infringed on the right to keep and bear arms. See, e.g., Brief for Appellant at 25-27, Nat’] Rifle
Ass’n of Am., Inc. v. Vill. of Oak Park, 567 F.3d 856 (7th Cir. 2009), cert. granted sub nom. McDonald
v. Chicago, 130 S. Ct. 48 (2009) (mem.) (No. 08-1521). These claims raise a variety of issues and im-
plicate a range of interpretative methodologies and perspectives. Michael Kent Curtis offers a rich
summary of the multiple perspectives from which we might draw answers in The Bill of Rights and the
States Revisited After Heller, 60 HASTINGS L.J. 1445, 1448-50 (2009).
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The predominant originalist theory today is original public meaning.’
“Theories of original public meaning, in contrast to original intent, interpret
the Constitution according to how the words of the document would have
been understood by a competent and reasonable speaker of the language at
the time of the document’s enactment.” This Essay adopts that methodolo-
gy.

Assessing the constitutional right to arms in the context of the Four-
teenth Amendment is different from assessing it purely as a matter of
Second Amendment originalism. Things change. Cultures evolve. When
those changes lead to modifications of governing political documents, our
understanding of those documents must reflect the changed context. This is
not living constitutionalism wherein social change drives continuously
evolving conceptions of constitutional boundaries. Instead it is an acknowl-
edgment that the public understanding in 1866 of the right to arms protected
by the Fourteenth Amendment might be different from the public under-
standing in 1791 of that same right. The public meaning of 1866 is a fixed
point of reference that generates the interesting possibility that originalism
may give the Second Amendment one meaning when applied to the federal
government, and a different meaning when applied to the states, through the
Fourteenth Amendment.’ Professor Akhil Reed Amar, for example, argues
that the right to keep and bear arms in 1791 was focused substantially on
the dangers of a strong standing army. By 1866, when the authors of the
Fourteenth Amendment were proposing to extend the Bill of Rights to ap-
ply to the states, Amar argues, they “were hardly in the mood to rail against
a federal standing army; these men, after all, wanted to use precisely such
an army to reconstruct recalcitrant southern states.”

[The] words “the right . . . to keep and bear arms” take on a different coloration and nuance
when they are relabeled “privileges or immunities of citizens” rather than “the right of the
people,” and when they are severed from their association with a well-regulated militia. To
recast the textual point as a historical one, the core applications and central meanings of the
right to keep and bear arms and other key rights were very different in 1866 than in 1789. . ..

3" John O. McGinnis & Michael B. Rappaport, Original Methods Originalism: A New Theory of
Interpretation and the Case Against Construction, 103 Nw. U. L. REV. 751, 761 (2009).

4 I

5 See also Josh Blackman & Ilya Shapiro, Keeping Pandora’s Box Sealed: Privileges or Immuni-
ties, the Constitution in 2020, and Properly Extending the Right to Keep and Bear Arms to the States, 8
GEO. J.L. & PUB. POL’Y (forthcoming 2010) (contending that originalism at the right time “demands that
the interpreter select the proper temporal location in which to seek the text’s original public meaning.
... Federal protection against state encroachments on individual liberty began with the ratification of
the Fourteenth Amendment. 1868 is thus the proper temporal location for applying a whole host of
rights to the states, including the right that had earlier been codified as the Second Amendment as ap-
plied against the federal government. Interpreting the right to keep and bear arms as instantiated by the
Fourteenth Amendment—based on the original public meaning in 1791—thus yields an inaccurate
analysis.”).

6 AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 216 (1998).
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[W]e must first and foremost reflect on the meaning and the spirit of the amendment of 1866,
not the Bill of 1789.”

This Essay pursues in detail the public meaning of the “right to keep and
bear arms” during the period leading up to enactment of the Fourteenth
Amendment. It elaborates five broad categories of original public meaning.
Part I examines nineteenth century scholarly commentary and case law.
Part II examines popular understandings of the Second Amendment as the
militia declined in importance and the struggle over abolition of slavery
took center stage. Part III examines Civil War era claims about the meaning
of the Second Amendment. Part IV details how Reconstruction and the
Black Codes energized debate about the right to keep and bear arms. Part V
reviews the debate and enactment of the Fourteenth Amendment, as it re-
lates to the constitutional right to arms.

I.  BETWEEN THE RATIFICATIONS: ORIGINAL PUBLIC MEANING OF THE
SECOND AMENDMENT—COMMENTARY AND CASE LAW IN THE
NINETEENTH CENTURY

There is abundant evidence about the public understanding of the
Second Amendment between 1791 and the Civil War. Nearly all scholarly
commentary and most case law viewed the “right of the people” in the
Second Amendment to be an individual liberty,® like other constitutional
rights enjoyed by the people. There was something of a divide as to the
purpose of the right. Some articulated its purpose as resistance to tyranny—
a conception of the right that protected the option of political violence.
Even with this public purpose, the right was individual.” Others acknowl-

7 Id. at223.

8 Justice Scalia noted in Heller that “[w]e have found only one early 19th-century commentator
who clearly conditioned the right to keep and bear arms upon service in the militia—and he recognized
that the prevailing view was to the contrary.” District of Columbia v. Heller, 128 S. Ct. 2783, 2807
(2008) (quoting BENJAMIN L. OLIVER, THE RIGHTS OF AN AMERICAN CITIZEN 177 (Boston, Marsh,
Capen & Lyon 1832)). See also infra note 10.

9 The Supreme Court, in adopting the individual rights view of the Second Amendment while
acknowledging its tyranny-control purpose, effectively confirmed what scholars have been saying for
some time: that the Second Amendment’s tyranny-control purpose was consistent with, and perhaps
even required, the individual ownership of arms. Heller, 128 S. Ct. at 2798-99, 2801-02, 2805-07 (dis-
cussing how the tyranny-control aspects of the Second Amendment were served by individual rights
adopted by the Court); see also Stephen P. Halbrook, The Right of the People or the Power of the State:
Bearing Arms, Arming Militias, and the Second Amendment, 26 VAL. U. L. REV. 131, 134-35 (1991)
(describing the adoption of the Second Amendment as a distinctly individual right, as opposed to a state
power, which often intersected with the Founders’ concerns about tyranny); David B. Kopel, The
Second Amendment in the Nineteenth Century, 1998 BYU L. REV. 1359, 1362-70 (discussing a plethora
of nineteenth century commentaries and caselaw); George A. Mocsary, Note, Explaining Away the
Obvious: The Infeasibility of Characterizing the Second Amendment as a Nonindividual Right, 76
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edged the purpose of resisting tyranny, but explicitly recognized that the
right also included individual self-defense. With a few remarkable excep-
tions, none of the case law or commentary explicitly rejects the idea of a
right to arms for individual self-defense.

Most early constitutional commentaries articulate an individual right
to keep and bear arms. St. George Tucker’s 1803 gloss on Blackstone’s
Commentaries on the Laws of England, William Rawle’s 1829 A View of
the Constitution, and Justice Joseph Story’s Commentaries on the Constitu-
tion of the United States present an individual right explicitly intended to
enable resistance to tyranny.'” This view reflects the expectation that the
people from whom the militia is drawn would appear bearing their own
private arms. "

Tucker’s edition of Blackstone’s Commentaries lists the Second
Amendment, and contrasts the right it protects with the more limited guar-
antee of the English Bill of Rights of 1689: “[A]nd this without any qualifi-
cation as to their condition or degree, as is the case in the British govern-
ment.”"?

William Rawle’s analysis is more detailed:

The corollary from the first position is, that the right of the people to keep and bear
arms shall not be infringed.

The prohibition is general. No clause in the constitution could by any rule of con-
struction be conceived to give to congress a power to disarm the people. Such a flagitious at-
tempt could only be made under some general pretense by a state legislature. But if in any
blind pursuit of inordinate power, either should attempt it, this amendment may be appealed
to as a restraint on both.

FORDHAM L. REV. 2113, 2154-75 (2008) (analyzing the Second Amendment from a primarily founding-
era viewpoint assuming the tyranny-control model as its primary purpose, and concluding that
“[p]roperly understanding ‘well regulated Militia’ to refer to the armed and ready body of the people,
and considering the Founders’ concern with tyranny, the Second Amendment can be translated into
modern parlance: ‘Armed and ready citizens being necessary to prevent tyranny, the right of the people
to keep and bear arms shall not be infringed.’”).

10 Justice Stevens, dissenting in Heller, argued that “[t]here is not so much as a whisper in the
passage above that Story believed that the right secured by the Amendment bore any relation to private
use or possession of weapons for activities like hunting or personal self-defense.” Id. at 2840 (Stevens,
J., dissenting). The majority rejects this argument because Story equated the Second Amendment with
the “right to bear arms” in the English Bill of Rights, which in turn had nothing to do with militia ser-
vice and was clearly an individual right. /d. at 2806-07 (majority opinion).

n Pursuing the question in the modern era, the U.S. Supreme Court in United States v. Miller, 307
U.S. 174 (1939), and recently in Heller, acknowledged this aspect of the individual right. Heller, 128 S.
Ct. at 2799-2800 (citing Miller, 307 U.S. at 179).

122 WILLIAM BLACKSTONE, COMMENTARIES *143-44 n.40.
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This right ought not, however, in any government, to be abused to the disturbance of
the public peace."”

Justice Story emphasizes that while the purpose is to allow the people to
rise up against a tyrannical government, this is a “right of the citizens,” not
a right of the states, or of the militia:

The right of the citizens to keep and bear arms has justly been considered, as the palladium
of the liberties of a republic; since it offers a strong moral check against the usurpation and
arbitrary power of rulers; and will generally, even if these are successful in the first instance,
enable the people to resist and triumph over them.'*

Rawle’s commentary also adds a significant new dimension to this general
theme. He viewed the Second Amendment as a limitation not only on the
federal government, but also on the states. This amplifies the point that he
does not conceive of it as a state right. As discussed below, this aspect of
Rawle’s view may have been a minority view, but it was hardly unique.

The one commentator of the period who argues against an individual
right for self-defense, Benjamin L. Oliver, still acknowledges that this is the
dominant understanding:

The provision of the constitution, declaring the right of the people to keep and bear arms, &c.
was probably intended to apply to the right of the people to bear arms for such purposes on-
ly, and not to prevent congress or the legislatures of the different states from enacting laws to
prevent the citizens from always going armed. A different construction however has been
given to it."

Oliver’s objection to the individual right construction is evidently a point of
policy. He amplifies the primary point with a lengthy and passionate criti-
cism of the “common practice in some parts of the United States” of carry-
ing concealed deadly weapons.'® “This cowardly and disgraceful practice, if’
it is really unconstitutional to restrain it by law, ought to be discounte-
nanced by all persons who are actuated by proper feelings of humanity or a
just regard for the dictates of religion.”"’

13 WiLLiam RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA 122-23
(Phila., H. C. Carey & 1. Lea 1825) (emphasis added).

14" 3 JosEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1890, at
746-47 (Boston, Hilliard, Gray & Co. 1833) (citing RAWLE, supra note 13, at 122-23). Story’s under-
standing of the Second Amendment must have been pretty close to that of Tucker’s and Rawle’s be-
cause his citation for that sentence are the pages cited in the previous footnote.

1S BEnjAMIN L. OLIVER, THE RIGHTS OF AN AMERICAN CITIZEN 177 (Boston, Marsh, Capen &
Lyon 1832) (emphasis added).

16 14, at 177-79.

17 1d at 177 (emphasis added).
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A textbook on the U.S. Constitution published during this period arti-
culates the tyranny-control model (as well as the benefits of rapid response
to external attack). While not as explicit as other statements of the time, its
use of the term “citizens” suggests an individual right rather than a collec-
tive or state right to maintain a militia:

“ARTICLE II A well regulated Militia, being necessary to the security of a free State, the
right of the people to keep and bear Arms, shall not be infringed.”

§ 622. If citizens are allowed to keep and bear arms, it will be likely to operate as a check
upon their rulers, and restrain them from acts of tyranny and usurpation. The necessity of
maintaining a large standing army is also diminished by arming and disciplining the citizens
generally, so that they may be ready and qualified at any time, to defend the country in a
sudden emergency.'®

From our modern perspective, the search for case law concerning the right
to arms during this period is curious. There is a dearth of federal gun con-
trol laws in the antebellum period. Except for the Militia Acts of 1792 and
1803, which required every “free white male citizen” between the ages of
eighteen and forty-five to own a gun, there were not many gun control
questions to litigate." Consequently, there are very few federal court deci-
sions in this period that address the Second Amendment. In a few cases the
individual right to arms is referenced by comparison. For example, United
States v. Sheldon® analogizes the right to arms to the First Amendment.
Sheldon was prosecuted for falsely reporting a court case, and fined for
contempt of court. Sheldon argued that the First Amendment protected his
freedom of expression. The Michigan Territorial Supreme Court ruled that
“[t]he constitution of the United States also grants to the citizen the right to
keep and bear arms. But the grant of this privilege cannot be construed into
the right in him who keeps a gun to destroy his neighbor.”*' In Johnson v.
Tompkins,”* Justice Henry Baldwin operating as a circuit judge acknowl-
edged that the plaintiff Johnson had a right to recapture a runaway slave in
Pennsylvania. In determining whether Johnson’s tactics for reclaiming his
slave had broken Pennsylvania law, Baldwin listed several rights that John-

18 FURMAN SHEPPARD, THE CONSTITUTIONAL TEXT-BOOK 245 (Phila., Childs & Peterson 1855).

19 Militia Act of 1803, ch. 15, 2 Stat. 207 (current version at 10 U.S.C. §§ 331-35 (2006)); Militia
Act of 1792, ch. 33, 1 Stat. 271 (current version at 10 U.S.C. §§ 331-35).

20" 5 Blume Sup. Ct. Trans. 337 (Mich. 1829).

21 14 at*12 (emphasis added).

22 13 F. Cas. 840 (C.C.D. Pa. 1833) (No. 7416).
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son enjoyed under both the U.S. and Pennsylvania constitutions—including
a personal right to keep and bear arms.”

Legislation and litigation in the states is both more abundant and more
complex. In the period 1813 to 1840 there was a burst of state laws, primar-
ily in the Old Southwest, that either restricted concealed carry of deadly
weapons, or banned sale of certain knives and concealable handguns.** One
result of these laws is a series of state high court decisions that attempted to
define the limits of the right to keep and bear arms. While most of these
decisions are limited to right to arms provisions in state constitutions,” a
number of them comment on the Second Amendment.

In 1842, the Arkansas Supreme Court decided a case that took a very
narrow view of the right to arms under both the Second Amendment and
the more restrictively-worded arms provision in the Arkansas Constitution.
Chief Justice Ringo and Associate Justice Dickinson issued separate opi-
nions that came to the same conclusion: the state’s authority to prohibit
concealed carrying of deadly weapons did not violate the Second Amend-
ment. Ringo’s opinion urged that the Second Amendment protected only a
right of the “free white men of this State” to be armed “for the preservation
and defense of the State and her republican institutions.”* While Ringo
appears to have assumed a right of individuals to keep arms appropriate for
militia duty, he was evidently hostile to the right to bear arms for self-
defense.”

It is difficult to determine which of Ringo’s arguments apply only to
the Second Amendment, which apply to the Arkansas Constitution’s more
narrow “for their common defence” arms guarantee, and how much to cre-
dit his advocacy of the collective rights theme. He moves from a nearly
sourceless claim of a collective right with respect to the Second Amend-
ment to an acknowledgement that “the militia, without arms, however well
disposed, might be unable to resist, successfully, the efforts of those who
should conspire to overthrow the established institutions of the country, or
subjugate their common liberties . . . .”® This second statement seems to
acknowledge that the right to keep and bear arms limited the power of the
government to disarm the population. The right was limited: it “surely was

2 1d. at 850 (holding that both the Pennsylvania Constitution and Second Amendment’s “right to
keep and bear arms” were personal rights enjoyed by Johnson).

24 See CLAYTON E. CRAMER, CONCEALED WEAPON LAWS OF THE EARLY REPUBLIC: DUELING,
SOUTHERN VIOLENCE, AND MORAL REFORM 2-3, 17-46 (1999) (discussing the cultural factors involved
in restricting deadly weapons).

25 See CLAYTON E. CRAMER, FOR THE DEFENSE OF THEMSELVES AND THE STATE: THE ORIGINAL
INTENT AND JUDICIAL INTERPRETATION OF THE RIGHT TO KEEP AND BEAR ARMS 71-87 (1994) (summa-
rizing most of these state supreme court decisions, as well as raising questions of causation that are
answered in CRAMER, supra note 24).

26 State v. Buzzard, 4 Ark. 18, 26-27 (1842).

27 See id. at 25.

28 Id. at 24-25.
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not designed to operate as an immunity to those who should so keep or bear
their arms as to injure or endanger the private rights of others, or in any
manner prejudice the common interests of society.” Even if we ignore the
federalism context and glibly conclude that the Second Amendment pro-
tects a right to arms only for common defense (as the Arkansas Constitu-
tion’s more narrow guarantee provided), we still come back to the defini-
tion of militia as constituting the people bearing their own private arms.

Associate Justice Dickinson’s concurrence came to the same conclu-
sion, arguing that “[t]he militia constitutes the shield and defense for the
security of a free State; and to maintain that freedom unimpaired, arms and
the right to use them for that purpose are solely guaranteed.” Dickinson
also appears to argue that there was no personal right of self-defense: “The
personal rights of the citizen are secured to him through the instrumentality
and agency of the constitution and laws of the country; and to them he must
appeal for the protection of his private rights and the redress of private inju-
ries.”' This is a remarkable claim—an assertion that the government could,
if it so chooses, criminalize self-defense even if such self-defense was ne-
cessary to prevent death. It is a fully Hobbesian view of the authority of the
state over individuals—in a nation predominately grounded on Lockean
principles.

Associate Justice Lacy dissented and urged an individual self-defense
right construction:

I cannot separate the political freedom of the State from the personal rights of its citizens.
They are indissolubly bound up together in the same great bond of union, and, to my mind,
they are incapable of division. . . . Among these rights, I hold, is the privilege of the people
to keep and bear their private arms for the necessary defense of their person, habitation and
property, or for any useful or innocent purpose whatever. We derive this right from our An-
glo-Saxon ancestors, and under the form of that government it has ever been regarded as sa-
cred and inviolable.”

None of these three opinions referenced any contemporaneous scholarly
commentary. The opinions reasoned instead from case law and the text of
arms provisions in other state constitutions (provisions that generally were
textually very different from the Second Amendment) and the Arkansas
Constitution’s arms guarantee.

29 Id at25.

30 14 at32. (Dickinson, J., concurring).
31 g

32 Buzzard, 4 Ark. at 42-43 (Lacy, J., dissenting). U.S. Supreme Court Associate Justice James
Wilson discussed the somewhat similar statement of the Anglo-Saxon origin of the right of bearing arms
with respect to self-defense and the arms guarantee in the 1790 Pennsylvania Constitution. 3 JAMES
WILSON, THE WORKS OF THE HONOURABLE JAMES WILSON, L.L.D. 84 (Bird Wilson, ed., Phila., Bron-

son & Chauncey 1804).
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State v. Buzzard® is widely cited after the Civil War by courts attempt-
ing to uphold weapons restrictions. This is not because Buzzard was the
mainstream view. Rather, it is because Buzzard is one of the few precedents
available to justify the postbellum laws aimed primarily at disarming
freedmen.*

The vast majority of the antebellum decisions recognize an individual
right to bear arms at least in part for self-defense, and fall into one of three
categories: (1) the Second Amendment applies only to the federal govern-
ment—although these decisions either explicitly or implicitly treat it as an
individual right, (2) the state constitutional guarantee in question limits
(although does not completely block) the authority of the state to regulate
the bearing of arms, and (3) the Second Amendment or the state constitu-
tional guarantee in question does not apply to blacks.

State v. Newsom™ illustrates the first and third themes. Elijah Newsom
challenged his conviction under a state law requiring free blacks to have a
license to possess deadly weapons. Newsom’s appeal argued that such a
law violated the Second Amendment and the North Carolina Constitution’s
similar guarantee of an individual right. Newsom, a free black man, had
been convicted of carrying a shotgun without a license. The North Carolina
Supreme Court had already recognized that the state constitution protected
an individual right to keep and bear arms.*

The court disposed of the Second Amendment question by asserting
that “[t]he limitations of power, contained in it and expressed in general
terms, are necessarily confined to the General Government.”’ Citing Bar-
ron v. Baltimore,® the court explained that “[i]n Article IT of the amended
Constitution the States are neither mentioned nor referred to. It is, therefore,
only restrictive of the powers of the Federal Government.” The court dis-
missed Newsom’s parallel claim with respect to the North Carolina Consti-
tutional arms guarantee. The court did not dispute that the North Carolina
provision protected an individual right. It simply argued that this right be-
longed only to white people.*

33 4 Ark. 18 (1842).

34 Qee CRAMER, supra note 25, at 97-164, for an overview of postbellum arms decisions in state
and federal courts.

35 27N.C. 250 (1844).

36 State v. Huntley, 25 N.C. 418, 422-23 (1843) (upholding a conviction for the common law
crime of “riding or going armed with unusual and dangerous weapons, to the terror of the people” in a
case that might today be prosecuted for brandishing a firearm or assault with a deadly weapon).

37 Newsom, 27 N.C. at *251.

38 32 U.S.243 (1833).

39 Newsom, 27 N.C. at *251.

40" 74 at *253-54. “The defendant is not indicted for carrying arms in defence of the State, nor
does the act of 1840 prohibit him from so doing. Its only object is to preserve the peace and safety of the
community from being disturbed by an indiscriminate use, on ordinary occasions, by free men of color,
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The second general theme of the state cases embraces Rawle’s view of
the Second Amendment as a limit on state power. For example, in Nunn v.
State,"" Georgia’s Supreme Court upheld a ban on concealed carry of deadly
weapons, but struck down a ban on sales of concealable handguns. The
court ruled that the Second Amendment protected open carry against both
federal and state restrictions.*

Chief Justice Lumpkin’s decision was part of a broader objection to
Barron v. Baltimore’s decision that the first eight amendments limited only
the federal government. It was a position that was contrary to Supreme
Court precedent, but it was based on disagreement with the Court, not ig-
norance.” As we will see shortly, other state high courts believed that the
Second Amendment protected an individual right against state encroach-
ment.

Another aspect of Lumpkin’s decision in Nunn helps illustrate the
range of opinions about the nature of the right protected by the Second
Amendment. At one point, he articulates a right that extends broadly to “the
people.”

The right of the whole people, old and young, men, women and boys, and not militia only, to
keep and bear arms of every description, and not such merely as are used by the militia, shall
not be infringed, curtailed, or broken in upon, in the smallest degree . . . .*

But within a few paragraphs, he shifts to a focus on citizens and how legis-
lation may not “deprive the citizen of his natural right of self-defence, or of
his constitutional right to keep and bear arms.”*

The implications of the distinction between a right of the people and a
right of citizens are evident. Two years after Nunn, in Cooper v. Savan-
nah,* the Supreme Court of Georgia confronted the question of what rights
blacks enjoyed under the Georgia Constitution. The court ruled that “[f]ree
persons of color have never been recognized here as citizens; they are not
entitled to bear arms, vote for members of the legislature, or to hold any
civil office.” The court recognized a right to arms rooted in the Georgia

of fire arms or other arms of an offensive character. Self preservation is the first law of nations, as it is
of individuals.” Id.

41| Ga. 243 (1846).

42 1d at251.

43 AMAR, supra note 6, at 153-56 (showing that a contrarian argument that the Bill of Rights
represented a common law tradition appears not only in Nunn, and Lumpkin’s Campbell v. State, 11 Ga.
353 (1852), but also in the plaintiff’s arguments in Holmes v. Jennison, 39 U.S. 540 (1840), arguing that
Barron was wrongly decided).

4 Nunn, 1 Ga. at 250-51.

4 1d at251.

46 4 Ga. 68 (1848).

47 Id at 72. Either this ordinance, or a very similar predecessor, was the basis for 4 Fact,
LIBERATOR, Mar. 26, 1831, at 51, to suggest that a Massachusetts free black citizen can move to Savan-
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Constitution and the Second Amendment that extended to “old and young,
men, women and boys.”* The right was decidedly individual said the court.
But it did not extend to blacks.

The view of the Second Amendment as an individual right restricting
state law is amplified by three decisions from the Louisiana Supreme Court
handed down in the 1850s. In State v. Chandler” the court ruled that the
Second Amendment was a limitation on state legislation.® At that time
there was no right to arms provision in the Louisiana Constitution.”® The
statute ultimately survived the challenge because it only prohibited con-
cealed carry:

It interfered with no man’s right to carry arms (to use its own words) “in full open view,”
which places men upon an equality. This is the right guaranteed by the Constitution of the
United States, and which is calculated to incite men to a manly and noble defence of them-
selves, if necessary, and of their country, without any tendency to secret advantages and un-
manly assassination.*

Louisiana Supreme Court decisions in 1856 and 1858 took similar posi-
tions. The first, Smith v. State,” involved a challenge to Louisiana’s ban on
concealed weapons based on the claim that a pistol in the pocket was only
partially concealed, and was therefore protected by the Second Amend-
ment.>** The court held that the concealed weapon statute applied to any
weapon that was not fully exposed:

The statute against carrying concealed weapons does not contravene the second article of the
amendments of the Constitution of the United States. The arms there spoken of are such as
are borne by a people in war, or at least carried openly. The article explains itself. It is in
these words: “A well regulated militia being necessary to the security of a free State, the
right of the people to keep and bear arms shall not be infringed.” This was never intended to
prevent the individual States from adopting such measures of police as might be necessary,
in order to protect the orderly and well disposed citizens from the treacherous use of wea-
pons not even designed for any purpose of public defence, and used most frequently by evil-

nah and challenge the statute as violating the “privileges and immunities” clause of Article IV of the
U.S. Constitution, implying that certain rights were fundamental, and not simply a guarantee of equal
treatment for both residents and non-residents.

4 Nunn, 1 Ga. at251.

495 La. Ann. 489-91 (1850).

30 1d at 490.

51 Louisiana adopted its first arms-bearing constitutional provision in 1879. Nicholas J. Johnson,
A Second Amendment Moment: The Constitutional Politics of Gun Control, 71 BROOK. L. REV. 715,
742 & n.143 (2005). By 2003, a total of forty-four state constitutions had arms-bearing provisions. /d. at
724.

52 Chandler, 5 La. Ann. at 489-90.

53 11 La. Ann. 633 (1856).

3 Id at 633.
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disposed men who seek an advantage over their antagonists, in the disturbances and breaches
of the peace which they are prone to provoke.”

The message of Smith is moderately contestable because of the reference to
arms borne in war.® But that ambiguity is resolved by its position in se-
quence between Chandler (which is unequivocal on the individual nature of
the right) and State v. Jumel.”” In Jumel, the defendant challenged his con-
viction for carrying a concealed weapon both based on the statute of limita-
tions (more than six months had elapsed between the offense and being
charged), and that the Second Amendment protected his carrying of a wea-
pon.>® The primary question was not the nature of the Second Amendment
right but its boundaries. Recognizing that some regulation of the individual
right was necessary to public safety, the court held “[t]he statute in question
does not infringe the right of the people to keep or bear arms. It is a meas-
ure of police [regulation], prohibiting only a particular mode of bearing
arms which is found dangerous to the peace of society.””

The right articulated in these cases is not unlimited. Legislatures might
restrict individuals from carrying concealed weapons, but laws that prohi-
bited open carry faced a much more stringent burden. The type of weapons
protected trends more toward weapons used in warfare, as contrasted with
the treacherous tools of “unmanly assignation.” But the focus on arms pri-
vately held shows that the right was conceived as individual in nature.

The last of the antebellum decisions to express an opinion concerning
the Second Amendment is the 1859 decision by the Supreme Court of Tex-
as in Cockrum v. State.”® There, the court upheld a sentence enhancement of
life in solitary for manslaughter committed with a Bowie knife.®! Because
the sentence enhancement keyed on a cheap and common class of weapon,
counsel argued it was a form of class discrimination,” and that the “right of
bearing arms” (though not the right to use them for manslaughter) was pro-
tected by both the Second Amendment and the Texas Constitution’s arms

55 14

56 In arguments about the original meaning of the Second Amendment, Justice Stevens’ dissent in
Heller argued that bearing arms has a particularly military connotation that supports a purely collective
or state right interpretation of the Second Amendment. District of Columbia v. Heller, 128 S. Ct. 2783,
2827-28 (2008) (Stevens, J., dissenting). However, the Louisiana Supreme Court’s addition “or at least
carried openly” undercuts that view. Smith, 11 La. Ann. at 634; see also Cramer & Olson, supra note *,
at 517-19 (destroying the claim that “bear arms” has a particularly military connotation).

57 13 La. Ann. 399 (1858).

38 Id. at 399-400.

59 14 (emphasis added).

60" 24 Tex. 394 (1859).

61 1d. at 395-96.

62 14 (“A common butcher-knife, which costs not more than half a dollar, comes within the de-
scription given of a bowie-knife or dagger, being very frequently worn on the person. To prohibit such a
weapon, is substantially to take away the right of bearing arms, from him who has not money enough to
buy a gun or a pistol.”).
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guarantee.” The court’s discussion of the Second Amendment claim ap-
pears to recognize both an individual right for the purposes of tyranny con-
trol, and arguably, a collective view of the right:

The object of the clause first cited, has reference to the perpetuation of free government, and
is based on the idea, that the people cannot be effectually oppressed and enslaved, who are
not first disarmed. The clause cited in our bill of rights, has the same broad object in relation
to the government, and in addition thereto, secures a personal right to the citizen. The right of
a citizen to bear arms, in the lawful defense of himself or the State, is absolute.**

The court was clearly uncomfortable with the nature of the weapon—
ascribing capabilities to Bowie knives that bear a striking similarity to cur-
rent concerns about scary-looking semiautomatic weapons. And yet, they
acknowledged the right to carry such weapons:

The right to carry a bowie-knife for lawful defense is secured, and must be admitted. 1t is an
exceeding destructive weapon. It is difficult to defend against it, by any degree of bravery, or
any amount of skill. The gun or pistol may miss its aim, and when discharged, its dangerous
character is lost, or diminished at least. The sword may be parried. With these weapons men
fight for the sake of the combat, to satisfy the laws of honor, not necessarily with the inten-
tion to kill, or with a certainty of killing, when the intention exists. The bowie-knife differs
from these in its device and design; it is the instrument of almost certain death.®®

On the question of the Second Amendment, Cockrum poses the perpetual
question that plagues militia-centered conceptions of the Second Amend-
ment: do references to collective defense, tyranny control, or political vi-
olence, necessarily mean that the guns borne for these political aims are to
be “kept” only by the state? Note that their claim would be that this is about
state governments resisting the national government’s tyranny. Also this
point launches us down the slope of how many citizens are needed to stage
legitimate political violence. Or shall the arms be kept by individuals, who
when called for militia service shall appear bearing arms provided by them-
selves in common use at the time?%

If the Second Amendment protected a purely collective right, or an in-
dividual right subject to governmental control over the militia® the Su-
preme Court of Texas should have flatly dismissed Cockrum’s Second
Amendment claim: he was not armed with a butcher knife, nor did he kill
another person, as part of militia duty. The court’s failure to dismiss the
argument suggests several aspects of how the court understood the Second
Amendment. The Second Amendment limited state authority to regulate the

63 Id at 396.

64 1d. at 401.

65 Id. at 402 (emphasis added).

66 See District of Columbia v. Heller, 128 S. Ct. 2783, 2815 (2008); see also United States v.
Miller, 307 U.S. 174, 179 (1939).

67 See Heller, 128 S. Ct. at 2822-47 (Stevens, J., dissenting).
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bearing of arms—and not limited to bearing arms as part of a militia. The
precise nature of that right is left open.

Once it is decided that the Second Amendment applies to the state, the
pure collective rights view seems untenable. The reason is structural: the
collective rights argument is essentially a claim about the federalist bargain
at the core of our Constitution. It asserts that the Second Amendment simp-
ly prevents the federal government from disarming state militias. That view
(rejected by Heller) only makes sense in the context of a dispute about fed-
eral power. When applied to the states, the collective rights theory devolves
into nonsense—a view that the Second Amendment prohibits the state from
infringing on the state’s own right to arm the state’s own militia.

The scholarly commentary and judicial decisions of the antebellum pe-
riod demonstrate that Americans recognized at least two different, not nec-
essarily exclusive, purposes for the Second Amendment. One objective was
to protect an individual right to preserve the potential for collective political
violence, so that “being armed, they may as a body rise up to defend their
just rights, and compel their rulers to respect the laws.”®® The other purpose
was private self-defense—protection within the boundaries of what the
Louisiana Supreme Court called “a manly and noble defence of them-
selves.”®

II. POPULAR UNDERSTANDINGS OF THE SECOND AMENDMENT:
ABOLITIONISM, THE FUGITIVE SLAVE ACT, AND BLEEDING KANSAS

Judges are not the only, and perhaps not even the primary, sources of
information about the public understanding of the right to bear arms at the
time of the Fourteenth Amendment. In a variety of contexts, public officials
and private citizens in the nineteenth century discuss and describe the con-
stitutional right to arms in predominately individual terms. Both the politi-
cal violence/tyranny-control and private self-defense purposes continued to
be advanced. However, consistent with Akil Amar’s surmise, articulation of
the political violence purpose diminishes around the Civil War while pri-
vate self-defense rationales become dominant.

68 This is the Tennessee Supreme Court’s explanation of the Tennessee Constitution’s somewhat
more narrowly written arms guarantee in Aymette v. State, 21 Tenn. (2 Hum.) 154, 157 (1840). While
Aymette denied that the right to keep and bear arms protected an individual right to self-defense, this
decision was based on the more restrictive “for their common defence” language. TENN. CONST. of
1834, art. I, § 26.

%9 State v. Chandler, 5 La. Ann. 489, 490 (1850). The Georgia and Louisiana Supreme Courts
found that the right was not unlimited; concealed carry could be regulated or prohibited—a position that
in the latter half of the nineteenth century became increasingly the norm. Nunn v. State, 1 Ga. 243, 250-
51 (1846); Smith v. State, 11 La. Ann. 633, 633 (1856); see also CRAMER, supra note 25, 141-64 (pro-
viding a detailed examination of the development of case law and constitutional provisions that usually
recognized that concealed carry could be regulated or even banned as long as open carry was allowed).
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Some articulated understandings of the Second Amendment in the first
part of the nineteenth century focus on the Amendment’s public violence
purpose, because of the militia context in which they appear. Recall that
this purpose can be pursued either through an individual right (under the
traditional conception of militia as the people bearing their own private
arms) or arguably through a variety of collective rights theories where gov-
ernment has full control of all the arms. An 1832 report from the New York
adjutant-general, unsurprisingly, focuses on the tyranny control model.” It
describes how unusual the U.S. militia system was compared to other coun-
tries:

In most other countries it is a practical rule of government to limit as much as possible the in-
fluence of all, who live under it, over its measures and movements, and to arm and discipline
such only as are in its pay and under its control. The spirit of our political organization, on
the other hand, is, by extending as far as possible the right of suffrage, to subject the meas-
ures and operations of government to the influence of the greatest possible number, and, by
arming and disciplining every citizen, to be prepared to sustain in all emergencies, by the
united force of the whole community, a system instituted for the benefit of the whole.”!

As a consequence, the system required “that every citizen shall be armed,
and that he shall be instructed also in the use of arms.”” The report also
argued “it is doubted by the most sagacious observers whether our civil
liberties could be maintained for a length of time without the influence and
protection of a militia.””® What made the militia “dangerous to the existence
of an arbitrary government, render it indispensable to the existence of
ours.” Finally, the report draws the connection to the Second Amendment:

That this was the opinion of the original parties to the constitution of the United States, is
apparent from the second article of the amendments of that instrument, which assumes that
“a well-regulated militia” is “necessary to the security of a free state,” and declares that “the
right of the people to keep and bear arms shall not be infringed;” showing that the militia was
designed by those who had the largest share in its institution, not merely as a support to the
public75authority, but, in the last resort, as a protection to the people against the government
itself.

Like Tucker, Rawle, Story, and Oliver, the adjutant-general saw the militia
system as a fundamental part of our government—something that could not
be excised without serious damage: “So intimately, indeed, are they all in-

70 SENATE OF THE STATE OF N.Y., REPORT OF THE ADJUTANT-GENERAL, Vol. 1, Issue 4, at 2
(1832) [hereinafter ADJUTANT-GENERAL REPORT].

g

2 4

34

74 1q

75 14
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terwoven with each other, that the connexion which exists between them
could not be dissolved without impairing the strength of the whole fabric.”’

As the century progressed, enthusiasm for and attention to the militia
system declined.”” At the same time, the declining legal status of free
blacks, and the growing abolition movement, prompts a robust articulation
of the Second Amendment as a guarantee of arms for private self-defense.
The struggle over the rights of free blacks, which grew along with the aboli-
tion movement,”™ led to this 1838 complaint from black Ohioans about laws
that sought to prevent free blacks from entering the state:

Nor were the projectors of this measure satisfied with casting them out beyond the protection
of law, and depriving them of the means of obtaining a lawful subsistence; but they made it
the duty of the officers of townships to remove them by force out of the state, for disobe-
dience to these laws. By the same process of legislation, every right secured by the constitu-
tion may be taken from the citizens of the state. The right of suffrage, the right to bear arms,
the right of the people to assemble together and consult for the common good; the right to
speak, write, and print upon any subject, might be trammeled with such conditions, as to
preclude their free exercise by a large portion of the citizens to whom they are secured. There
is no greater security given for the right of suffrage, to those who now enjoy it, by the consti-
tution, than is given to all men of acquiring and protecting property, pursuing happiness and
safety, and of enjoying personal liberty. The constitution was formed with a full knowledge
that our population was comprised of white and colored persons.”

To this point, the complaint gives no basis for determining whether “the
constitution” was that of Ohio, or of the United States. But the following
sentences clarify that they are appealing to the U.S. Constitution—and mak-
ing an argument that resonates with views decades later that the aim of the
Fourteenth Amendment was to overturn Dred Scott v. Sandford:*

The rights and privileges of the one class were as clearly defined and settled, and as sacredly
secured, as the other, by that instrument. The discrimination was distinctly made and ex-
pressed ln unequiV.-A,J B T o O, I B o L DS P LI Drts) PADNPPN
the one, from whi. _ .
the constitution of this state, and to the principles of our free institutions, they are also in di-
rect contravention of the constitution of the United States. That document declares, that ‘the
citizens of each shall be entitled to all the privileges and immunities of citizens in the several
states. . . .> Was it not intended to secure to all the citizens, in each state, the right of ingress
and egress to and from them, and the privileges of trade, commerce, and employment in

76 ADJUTANT-GENERAL REPORT, supra note 70, at 2.

77 Militia Act of 1862, ch. 201, 12 Stat. 597 (current version at 10 U.S.C. §§ 331-35 (2006)). See
generally RICHARD H. KOHN, EAGLE AND SWORD: THE FEDERALISTS AND THE CREATION OF THE
MILITARY ESTABLISHMENT IN AMERICA, 1783-1802, at 1-13 (1975) (examining in detail the decline of
the militia system).

78 See CLAYTON E. CRAMER, BLACK DEMOGRAPHIC DATA, 1790-1860: A SOURCEBOOK 32-34,
43-49, (1997) (discussing Old Northwest immigration restrictions and “slave-dumping”); STEPHEN
MIDDLETON, THE BLACK LAWS IN THE OLD NORTHWEST: A DOCUMENTARY HISTORY 15-18 (1993).

79 Unconstitutional Laws of Ohio, LIBERATOR, Apr. 6, 1838, at 53 (emphasis added).

80" 60 U.S. (19 How.) 393 (1857).
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them, of acquiring and holding property, and sustaining and defending life and liberty in any
state in the Union? Does it not form one of the conditions of our national compact?*'

Later that year, The Liberator advances again the view that the Bill of
Rights is a limitation on state laws, and explicitly ties these rights to the
“privileges and immunities” clause:

However, you must leave him by virtue of others, a few other incidentals, such as compul-
sory process for calling in all witnesses for him, of whatever color,— the inviolate right to be
secure in person, house, papers and effects, against unreasonable searches and seizures; right
of trial by jury in all cases over $20 value; the free exercise of religion, of speech, of the
press, of peaceable assembly and of petition; the civil rights of republican government,
which is guarantied to him in every State in this Union; the privileges and immunities of citi-
zens in every State . . . . %

The reference to “right of trial by jury in all cases over $20 value” and “civ-
il rights of republican government” suggests that the editorial writer is in-
voking the U.S. Constitution, not a state constitution. The quotation of the
U.S. Constitution’s Article IV, Section 2 “privileges and immunities in
every State” leaves no doubt.¥ He continues with a claim to habeas corpus
and then invokes the right to bear arms this way. “We will mention one
more—that is the uninfringeable right to keep and bear arms.”* A purely
linguistic assessment of this statement might claim that the reference to the
right to arms is still consistent with the political violence purpose of the
Second Amendment and thus is contestably collective in nature. In context,
as we will see, these are profoundly individual rights and individual self-
defense conceptions of the Second Amendment.

The Fugitive Slave Act of 1850 created a firestorm of popular upset.
Many Northerners had regarded slavery as a regional issue of little concern
to them. The new legal requirement to assist U.S. marshals in the capture of
runaway slaves, and the extraordinary fines for those assisting runaways,®
injected the slavery question more directly into the lives and politics of
Northerners. As an idea and in application, the Fugitive Slave Act led to the
growth and increasing militancy of the abolition movement. Advocates of
nonviolent protest had long dominated 7The Liberator. Now, voices such as
Lysander Spooner’s appeared, promoting more aggressive solutions.®
Some of this advocacy explicitly invokes the Second Amendment in a style
that is hard to reconcile with a states’ rights view:

81 jq (emphasis added).

82 The Claim of Property in Man, LIBERATOR, Sept. 21, 1838, at 149 (emphasis added) [hereinaf-
ter Claim of Property in Man]; see also Curtis, supra note 2, at 1449-50.

83 Claim of Property in Man, supra note 82, at 149.

84

1d.
85 Fugitive Slave Act of 1850, ch. 60, § 7, 9 Stat. 462 (repealed 1864).
86 E.g., Lysander Spooner, The Fugitive Slave Bill, LIBERATOR, Jan. 3, 1851, at 1.
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The constitution contemplates no such submission, on the part of the people, to the usurpa-
tions of the government, or to the lawless violence of its officers. On the contrary, it provides
that ‘The right of the people to keep and bear arms shall not be infringed.” This constitution-
al security for ‘the right to keep and bear arms,” implies the right to use them—as much as a
constitutional security for the right to buy and keep food, would have implied the right to eat
it. The constitution, therefore, takes it for granted that, as the people have the right, they will
also have the sense to use arms, whenever the necessity of the case justifies it.*’

The New England Anti-Slavery Convention of 1853 articulated a similar
view about the individual protections of the Bill of Rights, including the
Second Amendment:

Then there were other provisions in the Constitution. They had personal guarantees of the
most express and liberal kind. Gentlemen had claimed, and he granted that the word ‘per-
sons’ was sometimes intended to cover slaves. But the same interpretation of words must go
all through any instrument which is subject to criticism; and so, if the word ‘persons’ was in-
tended to mean slaves, in the representation clause, then all the guaranties of personal liberty
given to ‘persons’ belong to slaves also. The people were guarantied the right to bear arms,
and, of course, by implication, to use them; they were guarantied the right to assemble peace-
ably; the right of free discussion; the right to hold property.*

The struggle in the South against abolitionism led to trials alleging treason.
As part of the political battle, in 1851, abolitionists reprinted St. George
Tucker’s discussion of the differences between English and American stan-
dards for judging treason. It advances the Second Amendment as a personal
right:

The same author observes elsewhere: “The very use of weapons by such an assembly, with-
out the King’s licence, unless in some lawful and special cases, carries a terror with it, and a
presumption of warlike force,” &c. The bare circumstance of having arms, therefore, of it-
self, creates a presumption of warlike force in England, and may be given in evidence there
to prove quo animo the people are assembled. But ought that circumstance of itself to create
any such presumption in America, where the right to bear arms is recognised and secured in
the Constitution itself? In many parts of the United States, a man no more thinks of going out
of his house, on any occasion, without his rifle or musket in his hand, than an European fine
gentleman without his sword by his side.”’

The fight for control over Kansas Territory by proslavery and aboli-
tionist factions soon led to barbarous attacks and deprivations of civil liber-
ties. As the crisis in Kansas Territory grew, speeches by politicians and
statements by ordinary citizens demonstrate that the Second Amendment
was widely understood to protect an individual right to not only possess
arms for self-defense but to carry them, and not dependent in any way on

87 d. (emphasis added).

88 The New England Anti-Slavery Convention, LIBERATOR, June 3, 1853, at 23 (emphasis added).

89 5 WiLLIAM BLACKSTONE, COMMENTARIES *19, reprinted in Judge Tucker on the Law of Trea-
son, NAT’L ERA, Oct. 30, 1851, at 173 (fourth emphasis added).
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militia duty. Senator Charles Sumner’s speech of May 19-20, 1856, claims
the Second Amendment as a decidedly individual right to be armed:

The rifle has ever been the companion of the pioneer, and, under God, his tutelary protector
against the red man and the beast of the forest. Never was this efficient weapon more needed
in just self-defence, than now in Kansas, and at least one article in our National Constitution
must be blotted out, before the complete right to it can in any way be impeached. And yet,
such is the madness of the hour, that, in defiance of the solemn guaranty, embodied in the
Amendments of the Constitution, that “the right of the people to keep and bear arms shall
not be infringed” the people of Kansas have been arraigned for keeping and bearing them,
and the Senator from South Carolina has had the face to say openly, on this floor, that they
should be disarmed—of course, that the fanatics of Slavery, his allies and constituents, may
meet no impediment. Sir, the Senator is venerable with years . . . but neither his years, nor his
position, past or present, can give respectability to the demand he has made, or save him
from indignant condemnation, when, to compass the wretched purposes of a wretched cause,
he thus proposes to trample on one of the plainest provisions of constitutional liberty.*’

Bills proposed in Congress in June and July of 1856 reacting to the turmoil
of “Bleeding Kansas” included a guarantee that the Bill of Rights would be
respected in Kansas Territory. The list of rights in these bills corroborates
later claims about what rights the Fourteenth Amendment was intended to
impose on the states. These lists also show that the “right to keep and bear
arms” along with other provisions of the Bill of Rights was understood as
an individual right:

And the people of said Territory shall be entitled to the right to keep and bear arms, to the li-
berty of speech and of the press, as defined in the constitution of the United States, and all
other rights of person or property thereby declared and as thereby defined.”"

The bill provides that no law shall be of force or enforced in the Territory infringing the li-
berty of speech, or the liberty of the press, or the right of the people to bear arms, &c.”*

That inasmuch as the Constitution of the United States and the organic act of said Territory
has secured to the inhabitants thereof certain inalienable rights, of which they cannot be de-
prived by any legislative enactment, therefore no religious test shall ever be required as a qu-
alification to any office or public trust; no law shall be in force or enforced in said Territory
respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or of the right of the people peaceably to assemble
and petition for the redress of grievances; the right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures shall not be violated,
and no warrant shall issue but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the person or things to be seized; nor
shall the rights of the people to keep and bear arms be infringed.”

90 Charles Sumner, United States Senator, Speech at the United States Senate (May 19-20, 1856),
in THE CRIME AGAINST KANSAS: THE APOLOGIES FOR THE CRIME 22-23 (1856) (emphasis added).

91 H.R. JOURNAL, 34th Cong. at 1126 (Ist Sess. June 28, 1856) (emphasis added).

92 Thirty-Fourth Congress: First Session, NAT’L ERA, July 3, 1856, at 107 (emphasis added).

93 3. JOURNAL, 34th Cong. at 428-29 (1st Sess. July 8, 1856) (emphasis added).
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In July 1856, The Liberator reprinted an article from the Alton, Illinois
Courier that invokes a constitutional right to bear arms without specific
reference to the Second Amendment. However, because the “great constitu-
tional right” is invoked in Kansas Territory which had no constitution the
reference is evidently to the Second Amendment:

The right to bear arms is a great constitutional right; in Kansas it is also a great necessity.
These thieves and murderers who pour over in armed bonds to molest us, say we must be
disarmed, and that Free-State settlers must not enter the Territory.”*

Similarly, an August 1, 1856, letter from abolitionist settlers who had been
arrested when entering Kansas includes a list of violations by the Territorial
government that seems drawn from the U.S. Bill of Rights. While they do
not explicitly reference the U.S. Constitution, because the letter refers to
“quartering of soldiers in time of peace,” and there was as yet no state con-
stitution in Kansas, the most plausible inference is that the claim invokes
the Federal Constitution:

As for the acts of a body elected by the people of Missouri, calling themselves a Territorial
Legislature of Kansas, which authorize ‘abridging the freedom of speech or the press,” or the
right of the people ‘peaceably to assemble, and to petition the Government for a redress of
grievances;” which authorize the destruction of printing presses, hotels, and private dwel-
lings; the plundering of the people of their horses, cattle, and other property; the sacking and
robbing of towns and their citizens; the murder of political opponents with impunity; the
‘quartering of soldiers in time of peace in homes without the consent of the owner’s; the in-
fringement of the ‘right of the people to keep and bear arms;’ the violation of their right to
be ‘secure in their persons, houses, papers, and effects against unreasonable searches and sei-
zures;’ the issuing of warrants without ‘probable cause, supported by oath or affirmation;’
the requiring of excessive bail, the indictment of persons for high crimes, for the sole pur-
pose of prosecution, or of depriving them of their liberty and lives; these, and such as these,
who can dignify by the name of ‘laws adopted in pursuance thereof.’*

The following day, August 2, Free Soil Party Representative Edward Wade
of Ohio made the same argument in a speech in the U.S. House of Repre-
sentatives. He complained that “[t]he whole military force of the govern-
ment, is put in requisition by the slave democracy” and listed the Second
Amendment as one of the rights being infringed:

Second amendment.— The right of the people to keep and bear arms shall not be infringed.”

In this amendment the same spirit of liberty is developed, as was so apparent in the preced-
ing. The right to “keep and bear arms,” is thus guarantied, in order that if the liberties of the
people should be assailed, the means for their defence should be in their own hands.

94 John B. Baldwin, Kansas Closed Against Free-State Immigrants, LIBERATOR, Aug. 15, 1856, at
33.
95 C. Robinson, Letter from the State Prisoners, LIBERATOR, Aug. 1, 1856, at 122.
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But this right of the people of the United States, of which the free-state settlers of Kansas are
a part, has been torn from them by the treasonable violence of this ill-starred administration,
which is used as the mere pack-mule of the slave democracy.*®

Wade’s articulation of the infringement and the importance of protecting
the constitutional right to arms is incompatible with a states’ rights view of
the Second Amendment.

A speech by Representative Giddings in the U.S. House on August 17,
1856, reprinted in The National Era, also describes violations of the Second
Amendment in Kansas Territory. Giddings describes a robustly individual
right with a focus on self-defense:

By the use and power of the army, [the President] has taken from the people of that Territo-
ry their arms; and when the citizens were thus left without the means of defence, they have
been set upon by ruffians, by Missouri Democrats, friends of the President, and robbed of
their property, their persons insulted, their dwellings burned, and in some instances individu-
als were murdered.

The second article in the amendments of our Federal Constitution declares that “the
right of the people to keep and bear arms shall not be infringed.” But in that Western Terri-
tory the Constitution is trampled upon by our army, acting under the President’s orders; and
we are called on to give the President money to support the army, while thus engaged in
overthrowing the Constitution . . . .%7

Iowa Governor (and later, U.S. Senator) James W. Grimes’s letter to Presi-
dent Pierce, August 28, 1856, concerning the antislavery citizens of Kansas,
echoes the private self-defense theme:

Citizenship has been virtually denied them. Their right to defend themselves and “to keep
and bear arms” has been infringed by the act of the Territorial officers, who have wrested
from them the means of defense, while putting weapons of offense into the hands of their
enemies.”®

This is an illuminating equation: by denying these immigrants the right to
arms for self-defense, territorial officials had virtually stripped them of citi-
zenship.

The Republican National Platform of 1856 makes a similar charge,
explicitly including the right to keep and bear arms in a list of individual

96 Slavery Question: Speech of Hon. Edward Wade, of Ohio: In the House of Representatives,
August 2, 1856, NAT'L ERA, Sept. 11, 1856, at 148 (emphasis omitted).

97 The Right of the People to Control the National Treasure: Speech of Mr. Giddings, on His
Motion, that the House of Representatives Adhere to Its Position on the Bill Making Appropriations for
the Support of the Army, NAT’L ERA, Aug. 28, 1856, at 140 (emphasis added).

98 WILLIAM SALTER, THE LIFE OF JAMES W. GRIMES 85 (N.Y., D. Appleton & Co. 1876).
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liberties guaranteed by the Bill of Rights that were being violated by terri-
torial officers:

[T]he dearest Constitutional rights of the people of Kansas have been fraudulently and vio-
lently taken away from them,; their territory been invaded by an armed force; spurious and
pretended legislative, judicial and executive officers have been set over them, by whose
usurped authority, sustained by the military power of the Government, tyrannical and un-
constitutional laws have been enacted and enforced; the right of the people to keep and bear
arms has been infringed, test oaths of an extraordinary and entangling nature have been im-
posed as a condition of exercising the right of suffrage and holding office; the right of an ac-
cused person to a speedy and public trial by an impartial jury has been denied; the right of
the people to be secure in their persons, houses, papers and effects against unreasonable
search and seizure has been violated, and they have been deprived of life, liberty, and proper-
ty without due process of law; the press has been abridged . . . .”

Some called for impeachment of President Pierce, on the grounds that he
had violated multiple provisions of the Bill of Rights, including the right of
“peaceable citizens” to “keep and bear arms.” The petition of impeachment
from citizens of Earlville, Illinois, is a good example. Importantly, this is a
collective enterprise where objections about the details and contestable mi-
nor claims (e.g., controversial claims of individual rights) might be filtered
out by the need for consensus on the primary message. So it is significant
that the Earlville citizens’ petition reflects a distinctly individual rights un-
derstanding of the Second Amendment:

We, the undersigned, citizens of Earlville, and vicinity, La Salle County, State of Illinois, be-
lieving FRANKLIN PIERCE, President of the United States, to be guilty of high crimes and
misdemeanors: That he has, in the exercise of the functions of his office, trampled the Con-
stitution of the United States, which he has sworn to support, under his feet, in many of its
most vital and essential provisions—to wit—That he, as commander-in-chief, has used the
military of the nation to destroy ‘freedom of speech and of the press in Kansas’; to take from
peaceable citizens of that Territory the ‘right to keep and bear arms’; to prevent the people
from ‘peaceably assembling to petition the government for redress of grievances: That he has
‘quartered soldiers, in time of peace, in houses, without consent of the owners:” That he has
caused the arrest of peaceable citizens for a political object, and without ‘probable cause,
supported by oath or affirmation’: That he has violated the ‘right of the people to be secure in
theirmg)ersons, houses, papers, and effects, against unreasonable searches and seizures:’

Senator William H. Seward of New York sought the Republican nomi-
nation for President in 1856, and later served as Secretary of State under
Presidents Abraham Lincoln and Andrew Johnson. In an October 2, 1856,
speech in Detroit, he argued that the Constitution was not in fact a “pact
with the devil” as William Lloyd Garrison had claimed. Rather, Seward
argued, the Constitution actually had sought to abolish slavery:

9 B.F. MORRIS, THE LIFE OF THOMAS MORRIS 314-15 (Cincinnati, Moore, Wilstach, Keys &
Overend 1856) (emphasis added).
100 Impeachment of Franklin Pierce, LIBERATOR, Aug. 22, 1856, at 140 (emphasis added).
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While they aimed at an ultimate extinction of that caste, and the class built upon it, by autho-
rizing Congress to prohibit the importation of “persons” who were slaves after 1808, and to
tax it severely in the mean time, and while they necessarily left to the individual States the
management of the domestic relations of all classes and castes existing therein, they especial-
ly declared what should be the rights and relations of all “persons,” so far as they were to be
affected by the action of the Federal Government which they were establishing.'"'

Among the individual rights Seward claims were protected by the Constitu-
tion are the writ of habeas corpus, the prohibition on bills of attainder and
ex post facto laws, and the individual right to arms:

“The privilege of the writ of habeas corpus shall not be suspended, unless when, in case of
rebellion or invasion, the public security shall require it.” “No bill of attainder or ex post fac-
to law shall be passed.” . . . “The right of the people to keep and bear arms shall not be in-
fringed.” “The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated.” They ordained “trial by
jury,” prohibited “excessive bail and excessive fines, and cruel and unusual punishments,”
and “reserved to the States and to the people all the powers of Government not expressly de-
legated to the United States.”'*?

In November of 1856, a report concerning the arrest of a group of immi-
grants to Kansas Territory, and the seizure of their arms, included a letter to
the territorial governor asserting a right to bear arms:

All that we have to say is, that our mission to this Territory is entirely peaceful. We have no
organization, save a police organization for our own regulation and defence on the way; and,
coming in that spirit to this Territory, we claim the right of American citizens to bear arms
and to be exempt from unlawful search or seizure.'”

This is another case where the reference is not tied explicitly to the Second
Amendment. However, the claim is staked as a right of “American citi-
zens.” Such a national claim seems less likely to be in reference to a state
constitutional guarantee and more likely to be the invocation of the Second
Amendment.

III. DISPARATE CLAIMS TO CIVIL LIBERTIES: THE RUN UP TO WAR AND
WARTIME

It was not just Republicans and abolitionists who invoked the Second
Amendment. In 1857, as the crisis over slavery grew, Mississippi Governor
McWillie sent a message to the legislature that called for vigilance and a

101 7pe Slaveholding Class Dominant in the Republic: Speech of William H. Seward at Detroit,
October 2, 1856, NAT’L ERA, Feb. 5, 1857, at 24.

102 jq (emphasis added).

103 Official Dispatches Concerning the Arrest of Col. Eldridge’s Party, NAT’L ERA, Nov. 6, 1856,
at 178 (emphasis added).
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willingness to fight to preserve the peculiar institution. Excerpted in The
Liberator, McWillie’s address declares:

The North already has a large majority in the House of Representatives, a majority of two in
the Senate, and the power to elect the President; for that power they cannot want but for pur-
poses of aggression. In this view of the question, it is our duty to be prepared for any contin-
gency, never losing sight of that article of the Constitution of the United States which dec-
lares the axiomated truth that a ‘well-regulated militia being necessary to the security of a
free State, the right of the people to keep and bear arms shall not be infringed.’ Our fathers
well understood, when they adopted this provision of the Constitution; the dangers to which
our institutions might be exposed, and thereby secured the means of safety. This, however, to
be available, must be accompanied by the courage and the will to use those arms when ne-
cessary against all enemies, either foreign or domestic. Our institutions are already protected
by the Constitution and by the decisions of the Supreme Court of the United States, but as
Constitutions or decrees of courts have no self-executing power, it may yet be that the duty
will be forced upon us of standing to our arms in the maintenance of our just rights.'®*

It is possible to read this as a states’ rights claim. But the authority of the
states to train the militia under Article I, Section 8 of the U.S. Constitution
was not in dispute. Later in his address, McWillie employs language that
suggests an individual right with a political violence purpose—namely, the
armed people as a bulwark against tyranny:

Eternal vigilance and sacrifice is the price of liberty. No people ever have been great and
free, no people ever can be free, who are not military in their habits, and ever ready to defend
their institutions and their laws. We, as a people, enjoy the peculiar privilege of bearing
arms, and being the defenders of our own rights and liberties. If we should ever be deprived
of the one or lose the other, it will be because we are unworthy of them, and had not the cou-
rage to defend them.'®®

If McWillie understood the Second Amendment purely as protecting the
right of states to organize militias to fight against federal tyranny, his con-
tention that the privilege of bearing arms extends to the people seems odd.
Indeed, given the State’s claim of authority over the militia under Article 1,
Section 8, it seems misplaced. Moreover, since it is common for govern-
ments at various levels to have military capabilities, his reference to the
“peculiar privilege of bearing arms” that “[w]e, as a people, enjoy” argues
that he is invoking an individual right conception of the Second Amend-
ment with a focus on its political violence purpose.

On the other side of the race question, Representative Wells of the
Massachusetts House of Representatives, in his criticism of Dred Scott,
employs Chief Justice Taney’s articulation of the rights of citizens to illu-
strate the fundamental rights of Americans and highlight the fundamental
injustice of the decision:

104 Impertinence of the Abolitionists: Slavery Forever!, LIBERATOR, Dec. 11, 1857, at 197 (em-
phasis added).
105 77
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Thank heaven! there are higher privileges embraced in this term, ‘Citizen of the United
States,” than all that comes to; and it is of these privileges and rights that the colored man is
deprived, and it is of that deprivation he complains. I could find, sir, in that very Dred Scott
decision, an enumeration, by the Supreme Court itself, of the rights guaranteed by the Con-
stitution of the United States, but I will not occupy the time of the House in searching for it
now. Those rights are to bear arms, to meet in public assemblies, and various other rights
therein enumerated, entirely distinct from that class of simply political rights of which the
gentlemen speaks. Of all these, in the express terms of the decision, the colored man is de-
prived, as well as of those other rights to which I have already alluded.'”®

Wells’ view is consistent with Republican sentiment at the time. In Decem-
ber of 1859, The National Era quoted the Republican platform as follows:
“Spurious and pretended Legislative, Judicial, and Executive officers have
been set over them by whose usurped authority, sustained by the military
power of the Government, tyrannical and unconstitutional laws have been
enacted and enforced; The rights of the people to keep and bear arms have
been infringed.”"”’

Representative Orris S. Ferry, Republican of Connecticut, speaking
about the problem of slavery and the Constitution a few months later, ar-
gued that the Constitution was fundamentally a document “that breathed the
very spirit of freedom” and proceeded to list the Second Amendment right
to arms alongside a list of other individual rights as exemplars of that free-
dom such as freedoms of religion, press, assembly, petition, security from
unreasonable searches, from deprivation of life, liberty, or property, without
due process.'”

Not all the evidence of the period suggests that the Second Amend-
ment protected an individual right. In Massachusetts, the struggle over what
rights blacks enjoyed led to legislative attempts to include black men in the
state militia. The primary conflict concerned the respective powers of the
state over its militia and the broad authority over the militia granted to the
federal government under Article 1, Section 8. The Federal Militia Act of
1792 declared that only white males were members of the militia.'” One
response to this was F.W. Bird’s pamphlet urging that blacks be allowed
into the state militia. In one place, Bird’s tract employs an explicitly collec-
tive rights view of the Second Amendment:

“To keep and bear arms,”—not for self-defence, nor for “military instruction,” not for
“special service in keeping guard;” but as members of a “well regulated” [State] militia. This

106 who Are American Citizens?, LIBERATOR, Jan. 21, 1859, at 10 (emphasis added).

107 The Republican Platform, NAT'L ERA, Dec. 22, 1859, at 203 (emphasis added).

108 Speech of Orris S. Ferry, of Connecticut, in the House of Representatives, February 10, 1860,
NAT’L ERA, Feb. 23, 1860, at 32 (emphasis added).

109 Militia Act of 1792, ch. 33, 1 Stat. 271 (current version at 10 U.S.C. §§ 331-35 (2006)).
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was the very purpose of adopting this second amendment to the federal constitution—to put
this matter of the independence of the State militia beyond the domain of controversy . . . .'"°

In the next paragraph, Bird confounds this view with the suggestion there
was some other right that the Second Amendment ought to protect. First, he
argues that the Massachusetts Constitution’s guarantee of “the right of the
people to keep and bear arms for the common defence” means essentially
the same thing as the Second Amendment’s guarantee.''' Then he seems to
complain that neither right goes far enough in guaranteeing to citizens a
natural right of armed self-defense: “[T]his right is as sacred to colored
citizens as to white citizens; and it is a miserable evasion to tell them that
they have the natural right of self-defence against lawless violence. So have
savages and dogs.”''? This suggests that Bird viewed the Second Amend-
ment and the state constitution both as protecting only a state right to arms,
but viewed that result as unfortunate and unjust. The minor puzzle here is
how to make sense of his view of the state constitutional provision. What is
the utility of a state constitutional provision protecting the state militia from
interference by the state?

In the months preceding the outbreak of hostilities, it was evident that
civil war was coming. In New York City, police seized weapons and am-
munition bound for Georgia. An editorial in the February 15, 1861, Demo-
cratic New York Herald invokes the Second Amendment as an individual
right:

But, whatever is coming, we are not yet under martial law and a military dictatorship;
and the right of the citizens of Georgia to have and to hold as many arms as they please is
clear and undoubted. The second amendment to the constitution was expressly adopted to
guarantee this right. It is in the following words:—*“A well regulated militia being necessary
to the secgrity of a free State, the right of the people to keep and bear arms shall not be in-
fringed.”!

On the same question, Representative Burnett of Kentucky complains in a
July 16, 1861, speech on the floor of the House that President Lincoln had
“violated the first, second, third, fourth, fifth, and sixth amendments to the
Constitution,” stating with reference to the Second Amendment that “[this]
right has been infringed. Arms, the private property of citizens, have, upon
mere suspicion, been taken at the order of military commanders, and are
now withheld from the citizens, whose property they are, and whose rights

110 F W. BIRD, REVIEW OF GOV. BANKS’ VETO OF THE REVISED CODE 30 (Boston, John P. Jewett
& Co. 1860).

Hr (emphasis omitted).

12 14 at30-31.

13 More Unconstitutional Violence of the New York Police, N.Y. HERALD, Feb. 15, 1861, at 4
(emphasis omitted).
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have thus been violated.”"'* While another member of the House challenged
Burnett as to where this seizure of arms took place,'” no one contested that
the Second Amendment protected an individual right to possess arms.

Once the war began, Northern Democrats continued to invoke the
Second Amendment’s protection of an individual right. Clement Vallandig-
ham was a prominent Ohio Democrat before the Civil War. When hostili-
ties commenced, he continued to express Confederate sympathies. He was
tried in 1863 by a military commission,'"® and eventually exiled from the
United States. In an August 2, 1862, speech at Dayton, he decried the loss
of the individual rights protected by the Bill of Rights:

These guarantees were not in the original Constitution, but demanded by the States and
the people, and added afterwards. They were added for fear some President might be elected
who would claim to have the power, if not expressly withheld by the Constitution. What are
they! Freedom of speech, of the press, peaceable assemblages, the right to keep and bear
arms, freedom from illegal arrest. Yet you have been told that we shall not be allowed to en-
joy these rights—that “executive orders” shall be issued against us—that men who represent
the voice of the people shall not be heard—that the press shall be muzzled, and men's mouths
gagged, and no censure or criticism of the acts of the President, or of the officials under him,
shall be permitted, under penalty of arrest and imprisonment; and, thus, that our personal and
political liberties shall be disregarded, and the Constitution trampled under foot.'"”

At a mass meeting in Hamilton, Ohio, in March of 1863, Vallandigham
delivered a speech that decried the infringements of the individual right to
arms.'"® Quoting Col. Henry B. Carrington’s General Order No. 15 (that no
one was to carry arms), Vallandigham railed:

“At this time—" at a time when Democrats are threatened with violence everywhere; when
mobs are happening every day, and Democratic presses destroyed; when secret societies are
being formed all over the country to stimulate to violence; when, at hotels and in depots, and
in railroad cars and on the street corners, Democrats are scowled at and menaced, a military
order coolly announces that it is unnecessary, impolitic, and dangerous to carry arms! And
who signs this order! “Henry B. Carrington, Colonel 18th U.S. Infantry, Commanding”—

114 CoNG. GLOBE, 37th Cong., Ist Sess. 150-51 (1861).

15 1d at 151.

116 THE TRIAL OF HON. CLEMENT L. VALLANDIGHAM, BY A MILITARY COMMISSION 10-12 (Cin-
cinnati, Rickey & Carroll 1863).

117 SPEECHES, ARGUMENTS, ADDRESSES, AND LETTERS OF CLEMENT L. VALLANDIGHAM 403
(N.Y., J. Walter & Co. 1864) (emphasis added). He reiterated the loss of individual rights in a later
speech. See id. at 473. Vallandigham, as early as July 17, 1861, indicated his intent to introduce bills to
enforce “the writ of habeas corpus” as well as protections of the First, Second, Third, and Fourth
Amendments. H.R. JOURNAL, 37th Cong., at 102 (Ist Sess. 1861). It is not clear whether this was a
genuine desire to add enforcing legislation for the Bill of Rights, or a satirical criticism of the Lincoln
administration’s wartime measures. It does not appear from the House Journal’s index that such bills
were ever introduced. /d. at 311.

118 SpEECHES, ARGUMENTS, ADDRESSES, AND LETTERS OF CLEMENT L. VALLANDIGHAM, supra
note 117, at 502-05.
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Commanding what! The 18th U.S. Infantry, or at most the United States forces of Indiana—
but not the people, the free white American citizens of American descent, not in the military
service. That is the extent of his authority, and no more. And now, sir, I hold in my hand a
general order also—an order binding on all military men and all civilians alike—on colonels
and generals and commanders-in-chief—State and Federal. (Applause.) Hear it:

“The right of the people to keep and bear arms shall not be infringed.” By order of the States
and people of the United States. George Washington, commanding. (Great cheering.)

That, sir, is General Order No. 1—the Constitution of the United States. (Loud cheers.) Who
now is to be obeyed—Carrington or Washington!'"’

General Order No. 15 also prohibited sales of “arms, powder, lead, and
percussion caps.”'* Vallandigham continued:

Sir, the Constitutional right to keep and bear arms, carries with it the right to buy and sell
arms; and fire-arms are useless without powder, lead, and percussion caps. It is our right to
have them, and we mean to obey General Orders Nos. 1 [referring to the Second Amend-
ment] and 2 [referring to the Ohio Constitution’s guarantee of a right to keep and bear arms],
instead of No. 15.'!

Vallandigham’s views were shared by many Northern Democrats, as well
as others who were sympathetic to slave owners. In January of 1864, Sena-
tor Garrett Davis of Kentucky introduced a resolution attacking the Lincoln
administration for subverting “in large portions of the loyal States, the free-
dom of speech, the freedom of the press, and free suffrage, the constitutions
and laws of the States and of the United States” and causing citizens “to be
tried and punished without law, in violation of the constitutional guarantee
to the citizen of his right to keep and bear arms, and of his rights of proper-
ty; it has forcibly deprived as well the loyal as the disloyal of both.”'** The
Democratic National Platform adopted in August, 1864, also complained
about the Lincoln administration’s use of military authority in the north:

[TThe subversion of the civil by military law in States not in insurrection; the arbitrary mili-
tary arrest, imprisonment, trial and sentence of American citizens in States where civil law
exists in full force; the suppression of freedom of speech and of the press; the denial of the
right of asylum; the open and avowed disregard of State rights; the employment of unusual
test-oaths, and the interference with and denial of the right of the people to bear arms in
their defence . . . '*

19 14 at 503 (emphasis omitted).

120 74 at 504.

121 4

122 5. JOURNAL, 38th Cong., at 53 (1st Sess. 1864) (emphasis added).

123 EpwarD MCPHERSON, THE POLITICAL HISTORY OF THE UNITED STATES OF AMERICA DURING
THE PERIOD OF RECONSTRUCTION 118 (Wash., Solomons & Chapman 2d ed. 1875) (1871) (emphasis
added).
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Similarly, S.S. Nicholas, a conservative Democrat, described the rights pro-
tected by the Constitution in a collection of essays published in 1865. He
listed the individual rights protected by the Constitution and the Bill of
Rights.'** Significantly, when he listed the Constitution’s guarantee of a
“Republican form of government,” he distinguished from the other rights
by explaining that it was guaranteed “to each State.”'* This suggests that
Nicholas’ inclusion of the Second Amendment in the list of individual
rights was not careless.

Republicans regarded the Democratic concerns about civil liberties
with considerable suspicion. An 1866 history of the overthrow of slavery
describes the concern:

Mr. Lincoln soon discovered “the enemy’s programme,” as he termed it; yet thoroughly
imbued with a reverence for the guaranteed rights of individuals, he was slow to adopt the
strong measures indispensable to public safety.

The rights guaranteed by the Constitution to loyal citizens, such as freedom of the
press, freedom of speech, the right of trial by jury, the right to bear arms, were all claimed
by traitors in the North, even when used only to protect the notorious enemies of the Union
in the execution of their treasonable plans.'*

Rights in the context of civil war are tenuous as, for example, the passage
of the Test Act in Pennsylvania and Virginia’s law requiring loyalty oaths
during the Revolution showed.”” Also, some rights claims might be less
than principled, since the stage of civil discourse and debate had long
passed. On this basis, one might discount the complaints of Democrats and
Southern sympathizers about infringements of the individual right to arms.
However, the complaints about infringements of the individual right ranged
across the political spectrum. Democrats and Republicans, abolitionists and
slaveholders, in slave states and in free states, all invoked the Second
Amendment as an individual right. In the context of the time, this view is
entirely understandable. So it is fair to believe that their claims were ge-
nuine, that their understanding of the right was plausible, and that by the
time the Fourteenth Amendment was finally adopted, the individual rights
vision of the Second Amendment was broadly shared.

124 g3, NICHOLAS, CONSERVATIVE ESSAYS: LEGAL AND POLITICAL 19-20 (Phila., J.B. Lippincott
& Co. 1865) (emphasis added).

125 14, at 20.

126 1gaAC N. ARNOLD, THE HISTORY OF ABRAHAM LINCOLN, AND THE OVERTHROW OF SLAVERY
702 (Chi., Clarke & Co., Publishers 1866) (emphasis added).

127 See CLAYTON E. CRAMER, ARMED AMERICA: THE REMARKABLE STORY OF HOW AND WHY
GUNS BECAME AS AMERICAN AS APPLE PIE 44 (2006).
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IV. RECONSTRUCTION AND THE BLACK CODES

With the shooting war over and four million slaves now freed, it is no
surprise that support by Democrats for the right to keep and bear arms be-
came more selective. Representative Thaddeus Stevens got to the heart of
things: “When it was first proposed to free the slaves, and arm the blacks,
did not half the nation tremble? The prim conservatives, the snobs, and the
male waiting-maids in Congress, were in hysterics.”'*® This was not simply
objection to an abstract principle of legal equality for blacks; it was strongly
tied to fear of blacks with guns (a situation that has been recurrent through-
out American history, and the origin of many of America’s first gun control
laws).'” Senator Willard Saulsbury, a Delaware Democrat, expressed his
opposition to the presence of black soldiers in the post-war Regular Army:
““What would be the effect,” he asked his fellow senators, ‘if you were to
send negro regiments into the community in which I live to brandish their
swords and exhibit their pistols and their guns?””'*

In the South particularly, white unease with the new situation led to
widespread fear. Myrta Lockett Avary’s Dixie After the War contains a
chapter on “Secret Societies,” which articulates white fears of bloodthirsty
freedmen, out to murder white men, in order to rape the white women."'
Many of the hearsay accounts involve armed blacks, engaging in wanton
murders, and negligent discharges of firearms.'**

Fear of black retribution for slavery provoked tremendous stress
among white Georgians in the summer of 1865: “Everywhere there were
vivid secondhand accounts of armed blacks drilling in nightly conclaves,
waiting only for the signal that would trigger a coordinated massacre some-
time during the Christmas holidays.”'* Similar fears soon appeared in the
Carolinas."** While no evidence was found that such uprisings were actually
planned, by November, the panic had spread to more than sixty counties
throughout the former Confederacy—Ilargely in the states with the largest

128 KENNETH M. STAMPP, THE ERA OF RECONSTRUCTION, 1865-1877, at 103-04 (1965).

129 See generally Clayton E. Cramer, The Racist Roots of Gun Control, 4 KAN. J.L. & PUB. POL’Y
17 (1995).

130 BERNARD C. NALTY, STRENGTH FOR THE FIGHT: A HISTORY OF BLACK AMERICANS IN THE
MILITARY 47-51 (1986) (quoting Further Senate Debate on the Wilson Bill, in 3 BLACKS IN THE
UNITED STATES ARMED FORCES: BASIC DOCUMENTS 19-20 (Morris J. MacGregor & Bernard C. Nalty
eds., 1977)).

131 MyRTA LOCKETT AVARY, DIXIE AFTER THE WAR: AN EXPOSITION OF SOCIAL CONDITIONS
EXISTING IN THE SOUTH, DURING THE TWELVE YEARS SUCCEEDING THE FALL OF RICHMOND 263-78
(1906).

132 14

133 DANT. CARTER, WHEN THE WAR WAS OVER: THE FAILURE OF SELF-RECONSTRUCTION IN THE
SOUTH, 1865-1867, at 192 (1985).

134 14 at 193.
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black populations.'*® These fears increasingly centered on organized black
rifle companies,"** and not surprisingly, many whites began to see disarm-
ing the freedmen as necessary for their safety, or at least used this as a cov-
er for other motivations. An example is “[i]n the late summer of 1865 a
Summerton, South Carolina, vigilance committee agreed to disarm the
freedmen of the area because of the danger of insurrection.”””” A conserva-
tive planter, Warren Manning raised an unusual objection given the context,
but one that seems significant in terms of the quest for the public under-
standing of the Second Amendment. Manning argued that “some of his
slaves carried weapons for the protection of the plantation before the war,
and now these men had been ‘made free and therefore had a right to carry
arms.””"*® Manning’s objection seems courageous as a general matter. That
he advanced it at all and in such basic and concise terms suggests that he
and his audience understood it to be part of the basic rights of men, at least
white men."’

White-dominated state governments that formed immediately after the
war rapidly began to form militias; their concern was that the federal troops
which occupied the region would be insufficient, or perhaps unwilling, to
protect whites from the feared insurrection of the freedmen.' In many cas-
es, militias formed without formal state recognition and began searching
black homes, confiscating the freedmen’s firearms.'"" In Eufaula, Alabama,
a militia company was joined by federal troops in confiscating arms from
free blacks.'**

With the close of 1865, Union generals and Southern legislatures ad-
vanced conflicting statutes and orders attempting to govern freedmen’s
access to arms. In November of 1865, Mississippi required all blacks “not
in the military service of the United States Government™ to obtain a license
from the county’s board of police to “keep or carry fire-arms of any kind, or
any ammunition, dirk, or bowie-knife.”'* The same measure made it un-
lawful for “any white person” to “sell, lend, or give to any freedman, free
negro, or mulatto, any fire-arms, dirk, or bowie-knife, or ammunition.”'* In
December of 1865, Alabama enacted an even more severe penalty—and
without any provision for the granting of a license.'*® In January of 1866,

135 14 at 193-94.

136 14 at 197-98.

137 14 at 199.

138 1d

139 See CARTER, supra note 133, at 199.
140 74 at 219-20.

141 14 at 220.

142 14 at219-20.

143 MCPHERSON, supra note 123, at 32.
144 1d

145 14 at 33.
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Florida passed a law that tracked the Mississippi restriction.'* It required all
blacks to obtain a license “to own, use, or keep in his possession or under
his control any bowie-knife, dirk, sword, fire-arms, or ammunition of any
kind.”""

The federal government responded with military orders countermand-
ing this discriminatory arms legislation. Commander of federal troops in
occupation, General Dan Sickles, issued an order on January 17, 1866, dec-
laring that “[t]he constitutional rights of all loyal and well-disposed inhabi-
tants to bear arms will not be infringed; nevertheless this shall not be con-
strued to sanction the unlawful practice of carrying concealed weapons, nor
to authorize any person to enter with arms on the premises of another
against his consent.”'*

Federal treatment of the right to arms also was not color-coded, but it
was not blind to the reality of policing the peace. One order commanded:
“No one shall bear arms who has borne arms against the United States, un-
less he shall have taken the amnesty oath . . . within the time prescribed
therein. And no disorderly person, vagrant, or disturber of the peace, shall
be allowed to bear arms.»'* This was a “constitutional right,” which citizens
could lose because of bad behavior.

While hostilities had formally ceased, the importance of the individual
right to arms was plain to black people. One month after “General Order
Confirming the Freedmen’s Right to Arms,” The Christian Recorder (pub-
lished by the African Methodist Episcopal Church) editorialized:

The Charleston (S.C.) Leader says: “We have several times alluded to the fact that the
Constitution of the United States, guaranties to every citizen the right to keep and bear arms.
Gen. Tilson, Assistant Commissioner, for Georgia, has issued a circular, in which he clearly
defines the right as follows: “IV. Article Il. of the amendment to the Constitution of the Unit-
ed States, gives the people the right to bear arms, and states that this right, ‘shall not be in-
fringed.” Any person, white or black, may be disarmed, if convicted of making an improper
and dangerous use of weapons; but no military or civil officer has the right or authority to
disarm any class of people, thereby placing them at the mercy of others. All men, without the
distinction of color, have the right to keep arms to defend their homes, families or them-
selves.” We are glad to learn that Gen. Scott, Commissioner for this State, has given freed-
men to understand that they have as good a right to keep fire arms as any other citizens. The
Constitution of the United States is the supreme law of the land, and we will be governed by
that at present.'®

146 See id. at 40.

147 1

148 14 at 36-37.

149 MCPHERSON, supra note 123, at 37.

150 Right to Bear Arms, CHRISTIAN RECORDER (Phila.), Feb. 24, 1866, at 1-2.
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V. THE MEANING OF THE SECOND AMENDMENT SURROUNDING DEBATE
AND ENACTMENT OF THE FOURTEENTH AMENDMENT

Given the complex interrelationships between the factions involved,
some scholars suggest that there may not be a single meaning discernable
from the statements of the legislators who produced the Fourteenth
Amendment.”' Contemporary views about the nature of the constitutional
right to arms seem less complicated.'” A variety of scholars have mined the
legislative history of the Fourteenth Amendment for signals about contem-
porary views of the right to keep and bear arms.'”® Some of the strongest
statements of support for an individual rights interpretation come out of this
period. There is solid evidence that both supporters and opponents of the
Fourteenth Amendment viewed the Second Amendment as an individual
right—and in some cases, the opposition to the Fourteenth Amendment was
driven by fear that it would preclude the Black Code provisions from dis-
arming the freedmen.

The post-war Congress was well aware of the racially discriminatory
black codes that the Southern states were passing to maintain the status quo.
Senate debate of the Civil Rights Act of 1866 and the Freedman’s Bureau
Legislation shows that a central aim was to combat racially discriminatory
legislation in the Southern states, including laws and practices that dis-
armed freedmen. There are numerous indications in the period from the end
of the war to the adoption of the Fourteenth Amendment suggesting that
people who disagreed about many other things viewed the right to keep and
bear arms in the Federal Constitution as an individual right.

In 1865, The Thirty-Ninth Congress convened a joint House and Se-
nate Committee of Fifteen that would evaluate the plight of freedmen in the

151 See RICHARD B. BERNSTEIN & JEROME AGEL, AMENDING AMERICA: IF WE LOVE THE

CONSTITUTION SO MUCH, WHY DO WE KEEP TRYING TO CHANGE IT? 105-06 (1993). Michael Kent
Curtis explains that our understanding of the Fourteenth Amendment is beset by dueling theories that he
summarizes this way:
First, one can read Section I (and particularly the Privileges or Immunities Clause) as pro-
tecting both equality and basic liberties for Americans throughout the nation against state
denial or abridgement. Second, one can read Section I of the Privileges or Immunities Clause
as simply, and only, prohibiting racial and similar caste discrimination in rights provided
by—and revocable under—state law. By the first reading, all persons would have rights, for
example, to free speech and to bear arms (assuming, as I do, that the right was considered an
individual constitutional right of all citizens by 1868) and these rights or privileges would be
protected at least against state denial. By the second reading, a state could not take free
speech or the right to keep and bear arms away from African Americans if it granted the right
to whites. But it could abridge the right for both.
Curtis, supra note 2, at 1448-49 (footnote omitted).
152 See STEPHEN P. HALBROOK, FREEDMEN, THE FOURTEENTH AMENDMENT, AND THE RIGHT TO
BEAR ARMS, 1866-1876, at 68-69 (1998).
153 See, e.g., Stephen P. Halbrook, Personal Security, Personal Liberty, and “The Constitutional
Right to Bear Arms”: Visions of the Framers of the Fourteenth Amendment, 5 SETON HALL CONST. L.J.
341, 341-408 (1995); Kopel, supra note 9, at 1451-54, 1461-1506.
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South and eventually would draft the Fourteenth Amendment."* The Com-
mittee of Fifteen, the Congress, and the nation would come to understand
that while the war was over, subjugation of black Americans was not.
Through enactment of Black Codes and private terror, southerners at-
tempted to continue slavery in a different form. These depredations in-
cluded peonage contracts, denial of the right to assembly, denial of access
to the courts, and the taking of private firearms through discriminatory leg-
islation or government sanctioned robbery. The denial of arms to freedmen
received substantial attention in the debates and conversation of the times.
Given the context, it should be no surprise that these conversations reflect
an individual rights view of the Second Amendment.'”® The country had just
emerged from a tragic and horribly bloody episode of political violence of
the type that the states’ rights view of the Second Amendment enables.
Abuses by southern state militias were one of the problems Republicans
were attempting to combat. A report in Harper’s Weekly illustrates the situ-
ation, noting that the militia seized all of the firearms from the freedmen
and that the militia “commenced seizing arms in town and now the planta-
tions are ransacked . . . . The civil laws of this State do not and will not pro-
tect, but insist upon infringing their liberties.”"*

The reaction of freedmen is not surprising. One petition to the Con-
gress in response to such deprivations invokes the Federal Constitution and
an understanding of the right to arms that cannot plausibly be construed as a
states’ rights understanding:

We ask that, inasmuch as the Constitution of the United States explicitly declares that
the right to keep and bear arms shall not be infringed—and the Constitution is the Supreme
law of the land—that the late efforts of the Legislature of this state to pass and act to deprive
us or [sic] arms be forbidden, as a plain violation of the Constitution . . . .'*’

Debates over the Freedman’s Bureau Bill show that even Southerners who
opposed extending full rights of citizenship to freedmen might agree that
the individual rights of Americans included “every man bearing his arms
about him and keeping them in this house, his castle, for his own de-
fense.”"® Similarly, the attack by Senator Saulsbury on the Civil Rights Bill
reflected an individual rights understanding of the federal protection:

154 CoNG. GLOBE, 39th Cong., Ist Sess. 30 (1865).

155 See AMAR, supra note 6, at 215-18. Fresh out of the Civil War, there was little advocacy for
any sort of states’ rights conception of the Second Amendment—or any other states’ right. /d.

156 The Labor Question at the South, HARPER’S WEEKLY, Jan. 13, 1866, at 19.

157 2 PROCEEDINGS OF THE BLACK STATE CONVENTIONS, 1840-1865, at 302 (Philip Sheldon Foner
& George E. Walker eds., 1980).

158 Ccona. GLOBE, 39th Cong., 1st Sess. 371 (1866) (statement of Sen. Davis in opposition to the
Freedman’s Bill).
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[T]here has existed a law of the State based upon and founded in its police power, which dec-
lares that free negroes shall not have the possession of fire-arms or ammunition. This bill
proposes to take away from the States this police power, so that if in any State of this Union
at anytime hereafter there shall be such a numerous body of dangerous persons belonging to
any distinct race as to endanger the peace of the State, and to cause the lives of its citizens to
be subject to their violence, the State shall not have the power to disarm them without dis-
arming the whole population.'*’

Debate over the Civil Rights Bill reveals another aspect of the racial dy-
namic of the time that confirms the individual rights understanding. As the
debate progressed in the Senate, Senator George H. Williams from Oregon
worried that if the act extended the rights of citizens to Indians, it would
invalidate state laws prohibiting whites from selling guns to Indians.'®® This
was a period where the U.S. was still engaged in the conquest of Indian
tribes so it is no surprise that the Senate voted to exclude Indians “not
taxed” from the definition of citizens.'®'

Consideration of the Civil Rights Bill reflected a concern at many le-
vels about who was armed and under what authority. Northern congressmen
worried about disarmament of freedmen and noted that the right to arms
currently required protection through military orders of occupying federal
forces. One of those orders, issued by General D.E. Sickels, claimed to pro-
tect the “constitutional rights of all loyal and well disposed inhabitants to
bear arms.”' It is not a reference to states, and under the circumstances
seems decidedly individual in character.

A report of the commissioner of the Kentucky Freedman’s Bureau
elaborates the context and the individual right understanding in unequivocal
terms: “The civil law prohibits the colored man from bearing arms . . . .
Their arms are taken from them by the civil authorities . . . . Thus the right
of the people to keep and bear arms as provided in the constitution is in-
fringed.”'®

Congress reflected this concern explicitly in the Freedman’s Bureau
Bill by providing military protection to those whose rights were violated
and left defenseless due to the interruptions of civil process caused by the
rebellion. Among those explicitly protected rights was “the constitutional
right of bearing arms.”'**

The black press widely circulated General Order No. 1, General
Sickles’ declaration that freedman, now citizens, enjoyed an individual
right to arms. The order was reprinted in the Loyal Georgian, accompanied
by a robust editorial on individual rights:

159 1d at 478 (statement of Sen. Saulsbury against the Civil Rights Act).
160 74 at 572-73 (statements of Sen. Williams).

161 14 at 574-75.

162 14 at 908-09 (statement of Sen. Wilson citing Sickles’ order).

163 14 at 657,2774.

164 CoNG. GLOBE, 39th Cong., st Sess. 1292 (1866).

Compendium_Vorenberg
Page 819



Case 3:17-cv-01017-BEN-JLB Document 123-10 Filed 11/10/22 PagelD.11840 Page 171
of 192

858 GEO. MASON L. REV. [VoL. 17:3

Editor Loyal Georgian: Have colored persons a right to own and carry fire arms? A Co-
lored Citizen.

[Editor:] Almost every day we are asked questions similar to the above. We answer
certainly you have the same right to own and carry arms that other citizens have. You are not
only free but citizens of the United States and, as such, entitled to the same privileges granted
to other citizens by the Constitution of the United States. . . .

Article IT of the amendments to the Constitution of the United States, gives the people
the right to bear arms and states that this right shall not be infringed. Any person, white or
black may be disarmed if convicted of making an improper or dangerous use of weapons, but
no military or civil officer has the right or authority to disarm any class of people, thereby
placing them at the mercy of others. All men, without distinction of color have the right to
keep and bear arms to defend their homes, families or themselves.'®

Concern about infringement of the basic liberties of freedmen also prompt-
ed arguments for disbanding the militias of the rebel states.'® Significantly,
this occurred consistent with arguments that the right to keep and bear arms
should be respected. The right in this context was an individual not a state
right. In February of 1866, Senator Wilson introduced a resolution to dis-
band militia forces in most southern states where militias had disarmed
freedmen. In the debate both supporters and opponents agreed that peaceful
citizens maintained a right to keep and bear arms.'” Wilson’s bill ultimately
passed in a form that disbanded militias but maintained the right of individ-
uals to their private firearms.'®®

The threats and violence of the southern militias were palpable, but
other deprivations were subtler. In February of 1866 General Rufus Saxon,
former assistant commissioner of the Freedmen’s Bureau in South Carolina,
testified before the Joint Committee about the use of peonage contracts that
deprived freedmen of basic rights including a right to arms. Saxon ex-
plained to the committee that white southerners “desired me to sanction a
form of contract which would deprive the colored men of their arms, which
I refused to do. The subject was so important, as I thought, to the welfare of
the freedmen that 1 issued a circular on this subject.”'® Saxon’s circular
frames the right to arms in decidedly individual terms.

It is reported that in some parts of this State, armed parties are, without proper authority, en-
gaged in seizing all fire-arms found in the hands of the freedmen. Such conduct is in plain
and direct violation of their personal rights as guaranteed by the Constitution of the United
States, which declares that “the right of the people to keep and bear arms shall not be in-

165 Letter to the Editor, LOYAL GEORGIAN (Augusta), Feb. 3, 1866, at 3.

166 CONG. GLOBE, 39th Cong., 1st Sess. 914 (1866).

167 CONG. GLOBE, 39th Cong., Ist Sess. 40 (1865).

168 STEPHEN P. HALBROOK, THAT EVERY MAN BE ARMED 135-42 (1984).

169 JoINT COMMITTEE ON RECONSTRUCTION, 39TH CONG., REPORT OF THE JOINT COMMITTEE ON
RECONSTRUCTION AT THE FIRST SESSION THIRTY-NINTH CONGRESS 219 (1866) [hereinafter
RECONSTRUCTION REPORT].
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fringed.” The freedmen of South Carolina have show by their peaceful and orderly conduct
that they can safely be trusted with fire-arms, and they need them to kill game and for subsis-
tence, and to protect their crops for destruction by birds and animals.'™

At the end of February 1866, the House began debating the proposed Four-
teenth Amendment."”" Some objected that the amendment was unnecessary.
Senator Nye, for example, argued that the Bill of Rights already was “estab-
lished by the fundamental law . . . [and] that [no] state has the power to
subvert or impair the natural and personal rights of the citizen.”'”” On the
question of a right to arms he argued, that blacks “[a]s citizens of the Unit-
ed States . . . [h]ave equal right to protection, and to keep and bear arms for
self-defense.”'”

Debate over provisions of the Civil Rights Bill in March 1866 refe-
renced language that parallels what we would come to know as the citizen-
ship clause of the Fourteenth Amendment. Explaining this proposal, Repre-
sentative Henry Raymond of New York declared:

Make the colored man a citizen of the United States and he has every right which you and I

have as citizens of the United States under the laws and Constitution . . . . He has a defined
status; he has a country and a home; a right to defend himself and his wife and children; a
right to bear arms . . . .7

True, Raymond separates the right of personal defense and the right to arms
with a semicolon. But this is far from endorsement of a states’ rights argu-
ment. Raymond makes no mention of states or militias and in this context
the very prospect that Raymond was arguing for a collective right is im-
plausible.

Testimony before the Joint Committee of Fifteen in March of 1866
reminds us that the state militias were the source of infringement of a right
to arms that was understood as vested in individual freedmen. Major Gen-
eral Wager Sayne, assistant commissioner of the Freedman’s Bureau in
Alabama, testified that militias “were ordered to disarm the freedmen” and
that when he learned of one order in particular, “[he] made public [his] de-
termination to maintain the right of the Negro to keep and to bear arms and
[his] disposition to send an armed force into any neighborhood in which
that right should be systematically interfered with.”'”

The statements of commanders such as Major General Sayne are im-
portant because they reflect broadly dispersed public announcements. Some
of the Congressional debates during this time are arguably more obscure

170" 14, at 229 (emphasis added).

171 CoNG. GLOBE, 39th Cong., Ist Sess. 1033-34 (1866).
172 14 at 1072.

173 14 at 1073.

174 14, at 1266.

175 RECONSTRUCTION REPORT, supra note 169, at 140.
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(i.e., exchanges in the House or Senate). However, the thrust of those de-
bates is reflected strongly in the newspapers of the time. This is particularly
so for the vote to override Andrew Johnson’s veto of the Civil Rights Bill.
An April 1866 New York Evening Post editorial about the override vote
described the “mischiefs for which the Civil Rights Bill seeks to provide a
remedy.”® Listed among their rights to public assembly and the right to
own property was ‘“keeping fire-arms.”"”’

By the end of April 1866, the Joint Committee of Fifteen reported its
proposal for the Fourteenth Amendment out to the congress and the debate
became public.'” Introducing the proposed amendment to the Senate, Sena-
tor Howard explained the view of the Joint Committee that the “[g]reat ob-
ject of the first section of this amendment is therefore to restrain the power
of the States and compel them at all times to respect these great fundamen-
tal guarantees.”'” These guarantees he urged were the “personal rights
guaranteed and secured by the first eight amendments of the Constitution”
including “the right to keep and bear arms.”'® Howard’s explanation was
widely reported in the press.'!

In the summer of 1866, Congress voted to override Andrew Johnson’s
veto of the second Freedman’s Bureau Bill and to approve for ratification
the Fourteenth Amendment. Stephen Halbrook highlights that “[e]very
Senator who voted for the Fourteenth Amendment also voted for the
Freedmen’s Bureau Bills.”*? The Freedman’s Bureau Act explicitly de-
clared that “the constitutional right to bear arms, shall be secured to and
enjoyed by all the citizens of such State or district without respect to race or
color or previous condition of slavery.”'® The act extended military protec-
tion to and gave the military jurisdiction over questions concerning “the
free enjoyment of such immunities and rights.””"*

The right to arms discussed in the act, argues Halbrook, is squarely
within the privileges and immunities the Fourteenth Amendment was de-
signed to protect."™ And that right, as the context shows, was anchored to
individuals. Not only is there no reference to militias or states’ rights in the
Freedmen’s Bureau Act, but it was states and militias who were the prin-
cipal violators of the rights the Act aimed to protect. As further evidence, as
the controversy over ratification of the Fourteenth Amendment swirled,

176 The Civil Rights Bill in the Senate, N.Y. EVENING POST, Apr. 7, 1866, at 2.

177 Id

178 BEnjAMIN B. KENDRICK, THE JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON
RECONSTRUCTION 114-20 (1914).

179 CoNG. GLOBE, 39th Cong., st Sess. 2766 (1866).

180 74 at 2765.

181 HALBROOK, supra note 152, at 36.

182 14 at 41.

183 4

184 11

185 1d. at 40-44.
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Congress passed legislation to abolish Southern state militias—the ultimate
repudiation of a states’ rights view of the Second Amendment."®® Senator
Wilson explained that the legislation was necessary because the state mili-
tias had been used “to disarm portions of the people,” namely freedmen.'*’

On first pass, the Fourteenth Amendment was unanimously rejected by
the Southern states. But chafing under federal military rule and the stipula-
tion that they could not reenter the Union unless they approved the
Amendment, the Southern states ultimately capitulated.'® By 1868 the
Fourteenth Amendment was the law of the land. The evils it addressed, the
aims it pursued, and the context in which it arose show that the right to
arms that flowed with it was decidedly individual.

CONCLUSION

The nature and boundaries of the rights of citizens and the rights of
men were burning questions in the nineteenth century. They culminated in
war, reconstruction, and constitutional change that aimed to extend the
rights and privileges of American citizenship to those previously held in
bondage. The discussion and discord over the right to arms in this context
reveals that people all along the political spectrum held a decidedly indi-
vidual rights understanding. Those who supported the Fourteenth Amend-
ment frequently articulated that the freedmen, now citizens, enjoyed the
same right to keep and bear arms as others. Freedmen themselves claimed
and embraced the individual right. Even those who were committed to
stripping blacks of their new status considered the individual right to arms
an attribute of citizenship.

The description of the right from an 1872 school textbook elaborates
the point:

15. What are the rights which are secured to every individual by the Constitutions and laws
of the United States?

K. The right to keep and bear arms.'*

186 74 at 68-69.

187 CONG. GLOBE, 39th Cong., 2d Sess. 1848 (1867).

188 See Proclamation of Ratification, 15 Stat. 708, 709-11 (1868).

189 CAsPAR T. HOPKINS, A MANUAL OF AMERICAN IDEAS 49 (San Francisco, Bacon & Company
1872).
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862 GEO. MASON L. REV. [VoL. 17:3

Every individual throughout the nation has the Constitutional right to keep and bear arms.
This accustoms the people to their use. (This right is not allowed by governments that are
afiaid of the people.)"

190 14 at 177-78.
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The Firearms of the Lewis and Clark Expedition

S. K. Wier

Many skills and many tools contributed to the success of the Lewis and Clark Expedition.
Firearms were absolutely essential, not for warfare and conquest, but for daily hunting for food,
to provide a strong defense if needed, and for natural history collections.

If we want to have a full understanding of the experiences and achievements of the men of the
“voyage of discovery,” an appreciation of their guns and the guns' limitations is necessary.
Firearms technology improved tremendously in the century after the expedition; their guns were
not like modern guns.

The journals and records prepared by the expedition members show that they carried rifles from
the arsenal at Harpers Ferry, Virginia, and army service muskets brought by soldiers posted from
other units. Personal firearms were brought by Captains Clark and Lewis, and some of the
hunters enlisted for the journey may have used their own rifles. The French-speaking boatmen
probably carried “trade guns.” Lewis brought an air-powered rifle, a case of matched pistols, and
a fowling piece, and Clark brought an "elegant fusil.” A swivel gun, a small cannon, was
mounted on the keelboat, and the two pirogues each had a blunderbuss. All the firearms of the
Lewis and Clark expedition were single-shot, muzzle loading, black powder guns with flintlock
ignition, the notable exception being Lewis's air gun, which on several occasions astonished
native Indians, presumably because of its rapid, smokeless, and somewhat quiet firing

The expedition journalists nowhere describe guns in detail. Guns were common properties of life
everywhere on the frontier, not worthy of note compared to the daily discoveries of the
expedition. The only surviving guns that might possibly be relics of the expedition are a rifle that
once belonged to Clark and an air rifle, and it is only a faint possibility. To achieve a complete
picture of the guns of the expedition, a kind of detective process is required, piecing together brief
journal entries, other expedition records, and documents of the time, as well as recent firearms
scholarship and examination of surviving firearms. Sometimes the clues are only a few words,
and the meaning is ambiguous. Some conclusions are tentative, linking brief statements written
many miles and many years apart. Questions remain, but much has been learned, and firearms
research allows more positive statements than were possible even a few years ago.

Expedition Rifles

On March 16, 1803, a year and two months before the expedition headed up the Missouri River,
Captain Meriwether Lewis arrived at the federal Armory at Harpers Ferry, then in Virginia, to
arrange for military supplies needed by the expedition. President Thomas Jefferson and Lewis
originally planned an expedition of fifteen men,' and Lewis's list of requirements included “15
Rifles, 15 Powder Horns & pouches complete, 15 Pairs of Bullet Moulds, 15. do. of Wipers or
Gun worms, 15 Ball screws, 24 Pipe Tomahawks, 24 large knives, Extra parts of Locks & tools
for repairing arms, 15 Gun Slings, 500 best Flints ... 200 Ibs Best rifle powder, 400 Ibs Lead.”*

1 Donald Jackson , ed., Letters of the Lewis and Clark Expedition and Related Documents, 1783-1854, 2
volumes (Urbana: University of Illinois Press, 1968), Vol. 1, pp. 69-99; 102; 103.
2 Ibid., p. 70.
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Before 1999, when Frank Tait published his study of the 1792 contract rifles, it was widely
believed that the rifle supplied for the Lewis and Clark Expedition was the “U.S. Model 1803”
rifle made at Harpers Ferry.> However, Tait's careful examination of letters and records of the
times makes clear that this rifle was not actually manufactured until 1804 and so could not have
been obtained by Lewis during his visit early in 1803.* What kind of rifles did Lewis select at
Harpers Ferry, and what was done to prepare them? An inventory at Harpers Ferry Armory taken
April 6, 1801, showed 382 rifles in storage there, most of which were the “1792-1794 Contract”
rifle.

In 1791, following Major General Arthur St. Clair's disastrous defeat near the Wabash River,
Secretary of War Henry Knox arranged for purchase by contract of nearly 1500 rifles from
gunsmiths in Pennsylvania; 2000 more were ordered in 1794. For this contract Knox approved a
pattern flintlock rifle with a 42-inch octagonal barrel, 40 balls to the pound or caliber 0.49,° a full-
length plain maple stock, and a plain patch box with a release button on top of the butt plate. In
early 1801 some of these “1792 contract rifles” were shipped to the Harpers Ferry Armory,
which had just opened.® No more than six or seven specimens of the 1792 contract rifle are
known to survive, but they show the kind of gun that Lewis had to choose from at Harper's
Ferry.’

Lewis directed that fifteen of these existing rifles be prepared to suit the needs of the expedition.
The modifications included swivels for slings and new flintlocks. Gunsmiths at Harpers Ferry
fitted the new locks, apparently the same flintlock design used later on the Model 1803 rifle.
Surviving “1792 contract” rifles indicate the original patch boxes were like those on the Model
1803 rifle. The rifling in the barrels may have been “freshened” or recut, and it appears that the
bore was enlarged, as described below. It also appears that the barrels were shortened from the
original length of 42 inches, but the reduced length is not known.

On April 18 Lewis departed Harpers Ferry for Lancaster, Pennsylvania, and Philadelphia, for
special training and to purchase supplies. Two days later he wrote a long letter to Jefferson
reporting his progress and plans, mentioning firearms only in one sentence: “My Rifles,
Tomahawks, & knives are preparing at Harpers Ferry, and are already in a state of forwardness
that leaves me little doubt of their being in readiness in due time.”®

On July 8, 1803, Lewis, back at Harpers Ferry, again wrote to Jefferson. He had just completed
arranging wagon transport of all his supplies to Pittsburgh. "Yesterday, I shot my guns and
examined the several articles which had been manufactured for me at this place; they appear to be

3 Carl P. Russell, Firearms, Traps, & Tools of the Mountain Men, (Albuquerque: University of New
Mexico Press, 1967), p. 37.

4 Frank A. Tait, “The U.S. Contract Rifle Pattern of 1792,” Man at Arms 21, no. 3, (May/June 1999) pp.
33-45. Frank A Tait, “Response to the letter of Michael H. Maggelet,” Man at Arms 21, no. 6,
(November/December 1999) pp. 7-8.

5 Gun caliber of size of the barrel's bore is now indicated by diameter in inches. A 0.49 caliber barrel has
a bore 0.49 inches across. At the time of the expedition barrel size was given by how many round lead
balls could be made to fit a gun from one pound of lead. A 0.49 caliber barrel takes 40 round lead balls
to the pound. Modern shotguns preserve the old system: a 12 gage shotgun could fire leads balls of 12
to the pound.

6 Tait 1999a, pp. 34, 36, 37.

7 Ibid., pp. 35-36; George D. Moller, American Military Shoulder Arms, (Niwot: University Press of
Colorado, 1993), Vol. 2. pp. 19-30.

8 Jackson, Vol. 1, p. 40.
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well executed."® At Pittsburgh the rifles and other equipment were loaded on the keelboat for the

voyage down the Ohio River.

The Mystery of the “Short Rifles,” Rifle Length, and Caliber

There are several references to "short rifles" in the expedition journals: by Lewis on April 12,
1806 ("we caused all the men who had short rifles to carry them, in order to be prepared for the
natives should they make any attempts to robe or injure them."); by Ordway, June 18, 1806; and
by Lewis, August 11, 1806, after he was accidentally shot by Cruzatte: "... the ball had lodged in
my breeches which I knew to be the ball of the short rifles such as that he had.”'® Lewis must
have recognized the round lead bullet simply from its size, even under trying circumstances..

What were these "short rifles?” "Short rifle" appears to be a term for the rifles prepared at
Harpers Ferry, with barrel lengths reduced from the original length of the 1792 contract rifle, 42
inches. American rifles of the time typically had barrels 40 to 48 inches long, or more.'" A rifle
with a barrel much shorter than 40 inches would have been a short rifle. Hunters know that there
is a difference handling guns with short barrels, and a short gun is handy when traveling in small
boats or in rough terrain, as on the expedition. Lewis may have desired a handier rifle than one
with a 42 inch barrel, and had his selected 1792 contract rifles' barrels shortened at Harpers Ferry.

During the expedition some rifle barrels were shortened again. On July 1, 1806, on the return
journey, the party's blacksmith John Shields shortened Windsor's rifle that had “busted ... near
the muzzle.”"? Clark reported “two of the rifles have unfortunately bursted near the muscle
[muzzle], Shields Cut them off and they Shute tolerable well one which is very Short we
exchanged with the Indian whoe we had given a longer gun to induc them to pilot us across the
Mountains.”" The Indian was the Nez Perce chief ~Speaking Eagle, and he asked to exchange
his gun for the short rifle."

EX]

So there were two meanings for “short rifles:” the fifteen 1792 contract rifles, apparently
shortened at Harpers Ferry, and two or three of those same rifles which were further shortened to
remove a split barrel muzzle. All the journalists' references with the words “short rifles” appear to
refer to the original unaltered guns. When Lewis directed that short rifles be used on April 12,
1806, in case of “attempts to robe or injure them,” before shortening barrels for repairs, he
surely was indicating the best guns of the party, the rifles from Harpers Ferry. No commander
would choose damaged guns for the weapon of choice.

Lewis's quick recognition of the ball fired by Cruzatte appears to show that the “short rifles,” the
Harpers Ferry rifles, fired a bullet that was clearly different in size from other guns on the
expedition. If others on the expedition had personal rifles (typically with calibers close to 0.49,
the same caliber as the unmodified 1792 contract rifles), and personal smoothbores (muskets with
caliber of 0.69; fusils with caliber of 0.625 or more), then the ‘“‘short rifles” must have had a
noticeably different caliber, larger than 0.49 and less than 0.625. Lewis's remark is the only

9 Jackson, Vol. 1, p. 107.

10 Moulton, Vol. 7, p. 111; Vol. 9, p. 324; Vol. §, p. 155.

11 Short barrels were known: German Jaeger rifles had barrels as short as 28 inches and were widely used
in the American Revolution by the Hessian Jaeger Corps and other German units. Many Americans in
1803 were familiar with the short Jaeger rifle. Moller, Vol. 1, p. 449.

12 Moulton, Vol. 8, pp. 27; 75.

13 Ibid., p. 80.

14 Zoa L. Swayne, Do Them No Harm! Lewis and Clark among the Nez Perce, (Caldwell Id.: Caxton
Press, 1990), p. 303.
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evidence I know that the expedition rifles had a caliber larger than 0.49. As a matter of personal
experience it is hard to distinguish a .50 caliber ball from a 0.49 ball, but a 0.54 ball, for example,
is plainly larger than a .49 ball.

It appears that Lewis selected the fifteen expedition rifles as the best of some three hundred 1792
contract rifles in storage at Harpers Ferry in March 1803. New flintlocks were fitted, the same
locks used on the later Model 1803 rifle, and swivels and slings were added. I expect that the
barrels were shortened to a length less than 42 inches long, and that they had full stocks. There is
some reason to think the barrels were re-bored, increasing the caliber from 0.49 to a noticeably
larger bore.

Other Rifles

Civilian hunters enlisted for the expedition, including the "nine young men from Kentucky," may
have used their own firearms, and those guns mostly would have been American long rifles or
“Pennsylvania rifles,” the common rifle of hunters on the frontier. These famous American guns
were made by individual gunsmiths in eastern Pennsylvania and adjacent states. They were
typically 57 to 60 inches long; sometimes more than 65 inches. Barrels were generally 40 inches
long, or more, and the caliber usually was about 0.45 to 0.50. Ornamentation was common, with
ornate patch boxes, trigger guards, and side plates, and carving on the wooden stock. Many fine
examples of this handsome and famous American rifle survive, and are the subject of intense
study.” A song "The Hunters of Kentucky," written by S. Woodworth and W. Blondell in 1815
after the Battle of New Orleans, became very popular and may have originated the term
“Kentucky rifle,” but there is no record of the name “Kentucky rifle” being in use at the time of
the expedition.'®

Muskets

A musket is a smoothbore: the interior of the barrel is smooth, unlike a rifle barrel which has
spiral grooves to impart spin to the ball. Muskets are easier and faster to load than rifles, an
advantage in battle, but are less accurate. Muskets can fire single round bullets, or small shot for
hunting, like a modern shotgun. Flintlock muskets were the regular firearm for soldiers in the
American army of 1803. We know Lewis intended from the beginning that muskets would be
used on the journey. The “Invoice of Articles received from the Arsenal for the use of Capt.
Lewis May 18" 1803” includes 125 musket flints and “15 Cartouch Box Belts,”"” standard
infantry equipment for holding musket cartridges — paper tubes containing a bullet and enough
powder for one shot.

Lewis did not have to obtain muskets from the arsenal since enlisted men and sergeants coming
from other army units brought their service muskets to the expedition. This was the “Charleville
pattern musket,” as it was known then, now called the Model 1795 musket. It was manufactured
in Springfield, Massachusetts at the Springfield Armory from 1795 to 1814, and at Harpers Ferry
beginning in 1801. The total production was 80,000 to 85,000 guns. This gun was the first official

15Henry J. Kauffman, The Pennsylvania-Kentucky Rifle, (New York: Bonanza Books, 1960). Joe Kindig,
Jr., Thoughts on the Kentucky Rifle in Its Golden Age, (York, PA: George Shumway, 1960). Merrill
Lindsay, The Kentucky Rifle, (New York: Arma Press, 1972).

16 Lindsay, p. 1.
17 Jackson, Vol. 1, p. 98.
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model musket made for the U.S. government. It is a very close copy of the French Model 1763
Charleville musket. The overall length is 60 inches and the weight is near 10 pounds. The barrel
is 44 % inches in length, 0.69 caliber, tapered, and round." In his early planning, Meriwether
Lewis provided accoutrement's for fifteen rifles and fifteen muskets for his intended party of
fifteen men. On the actual expedition there must have been about as many Charleville pattern
muskets as Harpers Ferry rifles. Although we tend to envision the men of the Lewis and Clark
Expedition hunting with flintlock rifles, muskets were often used.

Some of the French engages, the boat men, surely brought their own guns, rifles or trade muskets.
The trade musket, often called the trade gun or the North West gun, was a basic, plain musket
about 0.60 inches caliber and 50 inches overall. Various forms of the North West gun were traded
to native Indians in large numbers on the frontier for nearly 200 years. Distinctive trade gun
features include a brass butt plate, a side plate in the form of a curling serpent, and an oversized
trigger guard that allowed the trigger to be pulled when wearing mittens. ' The journalists of the
expedition encountered trade muskets among the native Indians and called them "fusees."

Since rate of fire of muzzle-loading guns is a matter of some importance, for example when
dealing with grizzly bears, note that properly loading a patched ball in either a flintlock rifle or a
musket requires a minute or slightly less. Loading times of half a minute are difficult to achieve.
A bear can run more than 600 feet in half a minute. That is one reason the members of the
expedition preferred to go out in groups when hunting grizzly bears, that, plus the fact that no gun
on the expedition could be certain of killing large game in one shot.

Clark's “Small Rifle”

Eighteenth and early-nineteenth century military officers on campaign often took considerable
personal property with them. Clark several times refers to his own “small rifle .. the Size of the
ball which was 100 to the pound."*® He even noted early in the journey "Little rifle for all my
hunting.” That was before he fired four times at an elk without bringing it down. Small indeed:
100 lead bullets to the pound are 0.36 inch diameter balls, not much larger than a pea. These
bullets are one eighth the weight of a bullet for a Charleville pattern musket. Such a small-caliber
flintlock rifle is light and easy to carry which may explain Clark's preference for it over the heavy
muskets and expedition rifles weighing nearly ten pounds. A 0.36 caliber rifle that belonged to
Clark is now owned by the Missouri Historical Society. It has a silver patch box and is highly
ornamented, typical of Pennsylvania-style rifles made after 1790, with a mixture of features from
early (Revolutionary War symbols in the ornamentation) and late (percussion lock, after 1810)
periods of rifle building. The barrel is 37 % inches long and the gun is 53 3% inches overall.?' It
was made by John Small of Vincennes, Indiana. Both the caliber and the maker's name raise the
possibility that this surviving gun was the "small" rifle Clark carried on the expedition.
Stylistically this gun could have been made before 1803 (with an original flintlock replaced later
with a percussion lock), or it could have been made after 1806. Clark clearly liked “Small rifles.”
He may have purchased this one after the expedition. This rifle shows comparatively little wear.
There is a chance that this rifle is Clark's "little rifle" of the expedition, but at the moment there is
no definitive reason to be sure.

18 Robert M. Reilly, United States Martial Flintlocks, (Lincoln, RI: Andrew Mowbray, 1987), pp. 51-54.

19 Charles E. Hanson, The Northwest Gun. (Lincoln: Nebraska State Historical Society, 1955).

20 Moulton, Vol. 6, pp. 121. Michael F. Carrick, “William Clark's “Small' Rifle, ” Muzzle Blasts, 64, no.
11, (November 2003), p. 37.

21 Carolyn Gilman, Lewis and Clark Across the Divide, (Washington: Smithsonian Books, 2003), p. 356.
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Clark's “Elegant Fusil”’ and Lewis's Fowling Piece

Clark also took an “elegant fusil” on the journey, a gentleman's sporting gun. "Fusil" is simply a
French word for a smoothbore, and the expedition journalists call the natives' plain trade muskets
“fusees.” Fusils of an altogether different sort were comparatively small, high-quality, light-
weight, ornamented smoothbores used by gentlemen for hunting birds and small game. Usually
these gentleman's guns have a brightly polished barrel, ornamentation in the form of engraved
brass or silver fittings and inlays, and finer workmanship than military and trade muskets. They
deserve the adjective elegant.

Generally the fine fusils of the time are English guns with round tapering barrels, or octagonal
barrels at the breech, becoming round about 10 inches ahead of the breech, with a caliber of 20
gage (20 balls to the pound, or 0.625 inches) to 0.69. Overall lengths fall in the range 48 inches to
58 inches, 52 to 55 inches being most common; the weight is 6 to 8 pounds. Fittings often include
a butt plate and side plate engraved with hunting or martial scenes or symbols, a trigger guard
with acorn finial, an engraved thumb piece or escutcheon plate, and sometimes checkering on the
Wrists.

On June 29, 1805, Clark, Charbonneau, Sacagawea, and her baby were in a ravine during a
downpour, just upstream of the highest waterfall on the Missouri River, and were nearly swept
away in a torrent that grew to 15 feet deep. In his journal that evening Clark described the flash
flood and his loss of an “eligant fusee” [elegant fusil] and other equipment. Lewis, however,
wrote that Charbonneau “lost his gun” and “my wiping rod” in the flood, and makes no mention
of any fusil. However, Lewis did not learn of the flash flood adventure until two days later, when
Clark and his party reached the upper portage camp. Whitehouse, who was also at the upper
camp with Lewis, wrote in his journal “Capt. Clark lost the large Compass a fusiee pouch &
horn." Sergeant Ordway was with Clark the evening after the flood. His journal entry is largely a
copy of parts of Clark's journal, stating Clark lost “an elegant fusee.”* Whose gun was lost
remains a mystery, although Clark was present, and saw what happened. On the other hand
Charbonneau was prone to poor judgment and mistakes. Clark also wrote, when the flood began,
“I took my gun & Shot pouch in my left hand” and does not say he later dropped the gun.
Another bit of evidence about a Clark fusil is a later entry in his journal, on August 30, 1805:
"finding that we Could purchase no more horse than we had for our goods &c. ... I gave my Fusee
to one of the men & sold his musket for a horse . . . .”* This might have been a simple trade gun
"fusee," but a trade gun is an unlikely exchange for the better quality Charleville pattern musket
-- if that is what the man had. So perhaps Charbonneau did lose a gun, or fusil, in the flash flood
and Clark gave a personal fusil to one of the men on August 30. Odd to think of one of the men of
the expedition using a gentleman's elegant sporting gun. In any case, Clark appears to have had at
least one “eligant fusee” on the expedition. This is another case where scanty evidence leaves us
in doubt.

After the return of the expedition Lewis submitted several requests for reimbursement of personal
expenses. One listed items of personal property he traded for supplies: “One Uniform Laced Coat,
one silver Epaulet, ... one pistol, one fowling piece, all private property, given in exchange for
canoe, horses, &c.”* A fowling piece is a civilian smoothbore long gun, not so elegant as a
gentleman's fusil, and with an unusually long barrel -- some fowlers were over six feet long --
used primarily with small shot for hunting birds. “Fowlers” in the parlance of the time mean

22 Moulton, Vol. 4, p. 341; Vol. 9, p 177; Vol. 11, p. 215.
23 Moulton, Vol. 5, p. 178.
24 Jackson, Vol. 2, p. 428.
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hunters using small shot in a fowling piece or in any suitable smoothbore gun, going out for birds,
small game, or even deer.

Lewis's Air Gun

The most remarkable gun of the expedition was Lewis's personal air rifle. Many expedition
journal entries mention the “air gun,”” usually for a demonstration in council with the Indians, a
display that usually “astonished the nativs.”* The air gun is a legendary property of the
adventure, in no way lessened by being something of a mystery. The air gun proved useful,
impressing Indians with apparently magical powers -- it was almost silent, it made no smoke, and
it appears to have been a repeater.

Lewis wrote that he purchased the air gun in 1804, but did not say where. There is no known
expedition record of what it looked like or how it worked. Our knowledge of the air gun is based
on brief expedition journal entries, and on three nineteenth-century documents: a personal
journal, a memoir written some years after the event but possibly based on a journal, and a
auctioneer's pamphlet, all of which may have errors. Two candidate air guns have been discussed
at considerable length. One air gun is a single-shot gun made in America, the other is a repeater
designed in Austria and made in Europe.

Until recently the conclusion of researchers was that the air gun was made by Isaiah Lukens of
Philadelphia or possibly by his father Seneca Lukens.”’ Key support for this view is an 1846
auctioneer's pamphlet of items in the sale of Isaiah Lukens’ estate, written forty years after the
expedition's return. The list includes several air guns and air canes, and “1 large Air Gun made
for, and used by Messrs Lewis & Clark in their exploring expeditions. A great curiosity." Note
that it does not say the gun was made by Lukens, although another item in the list is described as
“of his own construction.” One concern is the reliability of the claim, made forty years after the
expedition's return, that the air gun in the estate sale was the air gun of the expedition. That air
gun was withdrawn from the sale and lost to view, at least for a time.

Isaiah Lukens was born in 1779, lived in Horsham Pennsylvania, apprenticed there with his father
Seneca Lukens, and moved to Philadelphia about 1811. He was a notable craftsman and
machinist, making clocks, watches, scientific instruments, and air guns. He was a founder of the
Franklin Institute and a member of the American Philosophical Society (both in Philadelphia).
He made the clock in Independence Hall.*® Dates are lacking for the surviving Lukens air guns,

25 Journal entries of Aug. 30, 1803; Aug. 3, 1804, Aug. 20, 1804, Oct. 10, 1804, Oct. 27, 1804, Oct. 29,
1804, Jan. 16, 1805, Jun. 9 1805, Jun. 10, 1805, Aug. 7, 1805, Aug. 17, 1805, Jan. 24, 1806, Apr. 3,
1806, May 11, 1806, and Aug. 11, 1806.

26 Moulton, Vol. 3, p. 209.

27 Charter Harrison Jr., “The Lewis and Clark Air Gun,” The Gun Report, (May 1956), pp. 6, 34-35;
Charter Harrison Jr., “More on the Lewis and Clark Air Gun,” The Gun Report, (June 1956), p. 28;
Henry Stewart Jr., “The American Air Gun School of 1800-1830,” Monthly Bugle (Pennsylvania
Antique Gun Collectors Association), 89, (1977), pp. 2-7; Roy M. Chatters, “The Not So Enigmatic
Lewis and Clark Air Gun,” We Proceeded On, 3, no. 2, May 1977), p. 4-7; Ashley Halsey Jr., “The Air
Gun of Lewis and Clark,” American Rifleman, (August 1984), pp. 36-37, 81-82; Robert D. Beeman,
”Proceeding On to the Lewis & Clark Airgun,” in Robert D. Beeman and John B. Allen, Blue Book of
Airguns, (Minneapolis: Blue Book Publication, 2002) 2™ ed., pp. 50-77; Website Robert D. Beeman,
“Proceeding On” To The Lewis and Clark Airgun II,” http://www.beemans.net/Lewis%20& %20Clark
%20Airgun.htm, 2004, Website Robert D. Beeman, “Did Meriwether Lewis Carry and Assault Rifle?”
http://www.beemans.net/Lewis%20Assault%20Rifle.htm, 2004;

28 Brooks Palmer, The Book of American Clocks, (New York: MacMillan, 1950), p. 235; George H.
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but available evidence suggests that they were made after the expedition.”

Six Lukens air guns survive, four signed and two unmarked. One particular gun, now in the
museum of the Virginia Military Institute, is claimed to be the air gun of the expedition. Repairs
to its main spring, front sight, hammer, and a lock screw are consistent with brief mention of
repairs made to the air gun during the expedition. This air gun is 49 inches long, with a 32 inch
brass or bronze barrel, .31 caliber, and rifled. It fires one shot at a time, each bullet being loaded
from the muzzle with a ramrod, like a conventional rifle of the period. Among the surviving air
guns made by Lukens, this one is the smallest.

But the historical consensus now is that Lewis took a Girandoni air rifle on the expedition.™
Bartolemeo Girandoni of Vienna designed and manufactured an innovative and powerful air rifle
which was adopted by the Austrian Army in 1780 as a silent — and secret — weapon. By 1800
about 1500 Girandoni air rifles were in use by the Austrian Army.?" Other gunsmiths in Europe
made single copies of this design for private individuals, before and after 1800. An Austrian
government report of January 20, 1801 states that 399 Girandoni air guns had been lost in battle,*
so there were many more potential expedition air guns circulating in Europe before 1803 than
Lukens guns, if any, available in America. The Girandoni-style air gun is a large caliber rifle,
near 0.50 caliber, 48 inches overall, with a magazine holding about 20 round lead bullets. The
magazine is a short tube lying next to the barrel on the right side, looking something like a second
and shorter barrel. The entire butt is a welded steel tube that serves as the air reservoir. Loading a
shot involves working a short horizontal bar or breech block that passes through the breech and
magazine from left to right against a long external spring on the right side. A bullet moves from
the magazine into an opening in the bar, and then into the breech when the bar is released and
moves back to the left. Cocking the hammer prepares the air release. This takes a few seconds at
most. Nothing is loaded from the muzzle. The gun is not an automatic, but it is a true repeater:
twenty shots can be fired with one charge of air by simply working the breech block and hammer.

Although no expedition member described the air gun, there are accounts from two other
observers. Colonel Thomas Rodney, a judge traveling to Mississippi Territory, visited with Lewis
on September 7, 1083, in Wheeling, Virginia, and recorded the day in his journal. Lewis showed
the air gun to Rodney and others with Rodney, and fired the gun several times. Rodney wrote "...
when in perfect order she fires 22 times in a minute. All the balls are put at once into a short side

Eckhardt, Pennsylvania Clocks and Clockmakers, (New York: Devin-Adair, 1955), pp. 183-184; James
B. Whisker, Pennsylvania Clockmakers and Watchmakers (Lampeter, Wales: Edwin Mellen Press,
1996), p. 164.

29 “Lukens moved to Philadelphia (from working in his father's shop in Horsham, PA) in 1811. The first
listing I could find in the Philadelphia business directories was in 1813 as a “turner' (of lathes). ...
Lukens is in the business directories until 1830.... I have looked at all I could find in Philadelphia
libraries. A companion of Lukens wrote in 1822 that “Lukens was chiefly engaged in making town
clocks, but found time, with never more than the assistance of one or two men, to finish two or three
small lathes and an air gun or two in the course of a year, for which there were always ready
purchasers.' Lukens was primarily a clockmaker, a maker of small lathes (of a style he invented), and a
machinist.” Michael F. Carrick, personal communication.

30 Michael F. Carrick, “Meriwether Lewis’s Air Gun,” We Proceeded On, 29, no. 4, (November 2002),

pp- 13-19; Michael F. Carrick, “Meriwether Lewis’ Repeating Air Gun,” The Gun Report, (January

2003), pp. 28-36; Michael F. Carrick, "More on Lewis's Air Gun," We Proceeded On, 30, no. 2, (May

2004), pp. 2-3.; Website Joseph Mussulman, Capt. Lewis' s Medicine Gun, http://www.lewis-

clark.org/content/content-channel.asp?ChannellD=249, 2004.

31 Carrick 2003, p. 32.
32 Ibid., p. 35.
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barrel and are then dropped into the chamber of the gun one at a time by moving a spring; and
when the trigger is pulled just so much air escapes out of the air bag which forms the britch of the
gun as serves for one ball. It is a curious piece of workmanship not easily described...."** This
description closely matches the Girandoni gun. The “side barrel” magazine is particularly
distinctive, and a Lukens gun never could fire 22 shots in a minute. Some fanciful material is
present elsewhere in Rodney's journals,” but Rodney's editors state he was "closely observant
and unquenchably curious."* Rodney's visit is corroborated by Lewis's journal entry for
September 8, 1803.% To question Rodney's account is to ask why did Rodney correctly describe
the unusual Girandoni air gun, with a mechanism found on no other gun, if Lewis showed him
something else?

One other account indicates that the expedition air gun was a repeater. Charles McKenzie was a
young clerk for the North West Company, on a trading expedition to the Hidatsa villages in the
winter of 1804-1805, at the same time the Lewis and Clark Expedition wintered over there. He
later wrote “The Indians admired the air gun as it could discharge forty shots out of one load —
but they dreaded the magic of the owners.”*” This might mean it could fire many times on one
charge of air, each bullet being separately loaded, but it sounds like it was a repeater. The
discrepancy between McKenzie's statement of forty shots in one load and the Girandoni-style
twenty shot magazine is puzzling, but an error may have crept into the only surviving copy of his
journal, while the description preserves the essential attribute of many “shots out of one load.”*
The Rodney and McKenzie accounts are both consistent with a Girandoni-style gun, and not
consistent with the surviving air guns made by Lukens or his associates.

There is a way to make all the records agree. Perhaps Lukens obtained the expedition air gun
after Lewis's death -- he clearly had an interest in air guns -- and it was a Girandoni-style air
rifle. Forty years later it appeared in his estate. Incidentally, a Girandoni-style air gun could have
a forty shot magazine, simply by a longer magazine tube.

Pistols

Captain Lewis requisitioned “1 P[air] Horsemans Pistols” from the Schuylkill Arsenal in
Philadelphia in May 1803.*  Although details of these pistols are not recorded, two kinds of
horseman's pistol were on hand in large numbers in the Schuylkill Arsenal at that time: the
“North and Cheney 1799 pistol and the “McCormick style” pistol.

Simeon North of Berlin, Connecticut, a noted gunmaker with a 53 year career supplying pistols
and rifles for the U.S. military, and an early innovative New England industrialist, accepted his
first contract with the government on March 9, 1799, for five hundred pistols of what is now

33 Dwight L. Smith, and Ray Swick, eds., A Journey through the West Thomas Rodney’s 1803 Journal

from Delaware to the Mississippi Territory, (Athens: Ohio University Press, 1997), p. 50.

34 Beeman, 2004a.

35 Carrick, 2004, p. 3.

36 Moulton, Vol. 2, p. .

37 W. Raymond Wood and Thomas D. Thiessen, Early Fur Trade on the Northern Plains: Canadian
Traders Among the Mandan and Hidatsa Indians, 1738-1818 (Norman: University of Oklahoma Press,
1985), p. 232.

38 McKenzie's “accounts were apparently written about 1809-1810....” The surviving manuscript is
“Narrative C, which is an unknown hand, and probably does not represent Charles McKenzie's original
composition on these subjects, which are lost.” Wood and Thiessen, pp. 223; 227.

39 Jackson, Vol. 1, p. 97.
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called the U.S. Model 1799 pistol, or the “North and Cheney 1799” pistol. North's partner was his
brother in law, Elisha Cheney. All five hundred pistols were received by January 24, 1801 at the
Schuylkill Arsenal in Philadelphia. A later contract for fifteen hundred pistols of the same model
was completed and the guns received in September 1802 at the New Haven, Connecticut

storeroom.* The pistols made for the second contract probably were not available to Lewis in
Philadelphia in 1803.

The North and Cheney 1799 pistol closely follows the French Model 1777 pistol, also called the
Charleville or St. Etienne pistol, an unusual design with a brass frame, using wood only for grips.
The American version is 14 Y2 inches overall, with an 8 %2 inch barrel, one inch longer than the
French pistol. The caliber is 0.69, using the same bullet as the Charleville pattern musket, and the
gun weighs about 3 pounds. The first 500 contract pistols were stamped S. NORTH & E.
CHENEY BERLIN in a curve on the underside of the brass frame near the trigger, and US was
stamped on top of the barrel at the breech. Serial numbers are marked internally.*' Fewer than ten
pistols of this contract are known to survive.

In 1797 or 1798 the storekeepers at the Schuylkill “military storeroom” in Philadelphia issued
gun parts to several local gunsmiths for assembly into pistols.** Delivery of horseman's pistols
were noted from gunsmith John Miles in October and December 1798 (200 pistols total) and from
Robert McCormick in August 1799 (98 pistols). Of fewer than 10 guns remaining of this lot, two
are marked McCormick and the others are unmarked. The few surviving guns of these “1799
Contract” or “McCormick style” horseman's pistols are near 16 % inches overall, with round
barrels 9 % to 10 % inches long in calibers 0.65 to 0.67, and weigh near 2 %2 pounds. Brass
mountings include a butt cap with short side extensions, a single ramrod thimble, the trigger
guard, and a brass band at the muzzle; the full stock is walnut. The locks were purchased from
Ketland & Company of London and Birmingham by the federal government.* The Schuylkill
Arsenal also may have had on hand other kinds of horseman's pistols; for example, the original
French Charleville pistol was used by U.S. officers at that time.

On the expedition each of the captains carried one of the horseman's pistols. Among the
Shoshones, Clark wrote on August 29, 1805 "I purchased a horse for which I gave my Pistol 100
Balls Powder & a Knife."* For Lewis the critical moment with a pistol was the fight with the
Piegan Blackfeet early on July 27, 1806: “I jumped up and asked what was the matter which I
quickly learned when I saw drewyer in a scuffle with the indian for his gun. I reached to seize
my gun but found her gone, I then drew a pistol from my holster....”* After a pursuit on foot of
some 300 yards, he fired at a Blackfeet warrior who was driving off the horses. The warrior was
hit but was able to return fire and nearly hit Lewis. Blackfeet accounts say the injured man died.*
These are the only shots fired at other humans during the expedition.

Lewis also purchased "1 Pair Pocket Pistols, Secret Triggers" for ten dollars from Robert

40 Samuel E. Smith and Edwin W. Bitter, Historic Pistols The American Martial Flintlock 1760-1845,
(New York: Scalamandre, 1985), p. 123; Reilly, p. 168.

41 Smith and Bitter, pp. 126-128.

42 Reilly, pp. 164-166.

43 Smith and Bitter, pp. 126-128; Reilly, pp. 164-168.

44 Moulton, Vol. 5, p. 178.

45 Moulton, Vol. 8, p. 134.

46 James P. Ronda, Lewis and Clark Among the Indians, (Lincoln: University of Nebraska, 1984), p. 242.
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Barnhill at 63 North Second Street in Philadelphia on May 21st, 1803.*” Pocket pistols, also
called screw-barrel pistols and box lock pistols, were small in caliber and small in size, small
enough to fit in a pocket, often only four to five inches long. The gun was loaded by unscrewing
the barrel from the lock, loading powder and ball into a chamber in the box-shaped lock, and
screwing the barrel back on. There was no ramrod, but there was a small wrench to tighten the
barrel. Some pocket pistols had a “secret” trigger which folded out of sight, into the handle. The
trigger swung into place when the hammer was cocked. There is no further mention of the pocket
pistols in other records of the expedition.

The same request by Lewis mentioned previously for reimbursement of a fowling piece given in
trade also indicates that he traded a personal pistol for supplies. On the return journey, and very
short of trade items, on April 29, 1806, Lewis wrote "we gave small medals to two inferior cheifs
of this nation and they each presented us a fine horse in return we gave them sundry articles and
among others one of my case pistols and several hundred rounds of ammunition."* Case pistols
are a matched pair of high-quality pistols, kept in a lined case or box, such as gentlemen used for
dueling.

Early in his Army career, Lewis, then an Ensign, challenged a superior officer to a duel, contrary
to regulations. The duel did not occur.” The outcome was that Lewis was transferred from the
post where the incident occurred, to another fort, where he met Willima Clark, lived in Clark's
quarters. Perhaps the case pistols of the expedition were the same pistols which led to a key
event in Lewis's life.

Swivel Gun and Blunderbuss

The expedition had one swivel gun and two blunderbusses. A swivel gun is a small version of the
18th century naval cannon, about 30 inches long and with a bore near 2 inches, usually cast in
iron but occasionally cast in bronze. It swivels on a U-shaped yoke, standing on a vertical pin in
the rail of a ship or in the wall of a fortification, and is easily and quickly pointed in any
direction. Swivel guns could also be mounted on a miniature naval gun carriage. Swivel guns can
fire a single solid ball but usually were loaded with a handful of shot — or even musket balls - and
used as a kind of extra-large shotgun to repel attackers. Blunderbusses are short, heavy, smooth-
bore flintlock shoulder arms used for defense, usually mounted on a pivot in the rail of ship or
boat, or on the top of a wall. The muzzle is flared to assist rapid loading. Going upriver in 1804
the swivel gun was mounted in the bow of the keelboat and the blunderbusses were on the
pirogues. During the winter of 1804-1805, the swivel gun and blunderbusses apparently were
mounted on the walls of Fort Mandan. The time they were most important for defense was during
confrontations with the Teton Sioux, September 25 and 28, 1804. On the first occasion Sergeant
Ordway wrote "Capt. Lewis who was on board ordered every man to his arms. the large swivel
loaded immediately with 16 Musquet balls in it the two other Swivels loaded well with Buck
Shot, Each of them manned." On the 28th a group of braves seized the keelboat's cable to
prevent departure and demanded more gifts. Clark wrote that he spoke firmly, gave a carrot of
tobacco to a chief, and prepared to fire the swivel gun.”' The chief jerked the cable from the

47 Jackson, Vol 1. p. 91.

48 Moulton, Vol. 7, p. 183.

49 E. G. Chuinard, “The Court-Martial of Ensign Meriwether Lewis,” We Proceeded On, 8, no. 4,
(November 1982), pp. 12-15.

50 Moulton, Vol. 9, p. 68.

51 Moulton, Vol. 3, p 124.
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braves and the expedition departed.

Returning to the Hidatsa villages on the Missouri River on 14 August 1806, Clark wrote "we
directed the blunderbusses be fired several times...." as a peaceful salute.> The swivel gun was
presented to the Hidatsa chief One Eye, with an admonition by Clark to heed the words of the
captains and to remember those words whenever the gun was fired.” The blunderbusses sounded
for the last time at the return to St. Charles, Missouri, September 21, 1806. Clark wrote: "at 4 P
M we arived in Sight of St. Charles, the party rejoiced at the sight of this Hospital [hospitable]
village plyed thear ores with great dextreity and we Soon arived opposit the Town, ... we saluted
the Village by three rounds from our blunderbuts and the Small arms of the party, and landed
near the lower part of the town. we were met by great numbers of the inhabitants."** The
expedition was over.

Traveling across an unmapped and unknown wilderness, remote from familiar sources of aid and
supply, guns were indispensable to the explorers. The Harpers Ferry rifles, the Charleville
pattern muskets, the air gun, Clark's “little rifle,” the plain trade muskets and Clark's elegant fusil,
Lewis's fowling piece and his case pistols, the pocket pistols with secret triggers, the horseman's
pistols, the small cannon, and the blunderbusses made a kind of traveling exhibition of firearms
technology of the day. Many of these guns were little used on the expedition, and others,
especially the rifles and muskets, were essential to survival in the wilderness and for the
successful return of the expedition.

Copyright © 2005, 2010 S. K. Wier. Reproduction, reuse, or retransmission prohibited without
prior written permission from the author.
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52 Moulton, Vol. 8, p. 298.
53 Ibid., p. 304.
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<<10F7>> Usage conditions apply &, iiif

DESCRIPTION (BRIEF)

Eight-shot or single-shot flintlock fusil made by Joseph Belton in Philadelphia, 1758
LOCATION

Currently not on view
OBJECT NAME

Fusil

fusil
OTHER TERMS
Fusil; Firearms; Flintlock;.72 In; Smooth Bore; Muzzle Load; Sa
ASSOCIATED DATE
1758 05 05
LICENSEE
Belton
PLACE MADE

United Kingdom: Grand Bretagne
United States

MEASUREMENTS

overall: 6 1/2inx531/2inx21/4in; 16.51 cm x 135.89 cm x 5.715 cm
ID NUMBER

1982.0151.01
ACCESSION NUMBER

1982.0151
CATALOG NUMBER

1982.0151.01
CREDIT LINE

Charles Bremner Hogg Jackson
SEE MORE ITEMS IN

Political and Military History: Armed Forces History, Military (/collections/search?
edan_g=&edan_fq[l=set_name:%22Political+and+Military+History%3A+Armed+Forces+Hist

search)
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DATA SOURCE

National Museum of American History

Our collection database is a work in progress. We may update this record based on
further research and review. Learn more about our approach to sharing our collection
online (/collections/about-online-collection).

If you would like to know how you can use content on this page, see the Smithsonian's
Terms of Use (https://www.si.edu/termsofuse/). If you need to request an image for
publication or other use, please visit Rights and Reproductions (/collections/rights-and-
reproductions).

Note: Comment submission is temporarily unavailable while we make improvements to the
site. We apologize for the interruption. If you have a question relating to the museum's
collections, please first check our Collections FAQ
(https://americanhistory.si.edu/museum/fags/museume-collection). If you require a personal
response, please use our Contact page (https://americanhistory.si.edu/about/contact).
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