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of government cotton, ang

d a subordinate position to 4
4. after the commission began
federal carpetbagger judge,
Busteed issued the writ,
‘Dexter was beld by order

s and that the privilege of
next @y Busteed or-

Working With (and Against) the Provisional Governors 41

before Busteed arrivc.d in Alabama to establish his court, which may
have been true. Yet in December, 1865, Woods requested permission
to try federal offenses by military commission, claiming that the district
court was not yet established and ready to handle cases, even
the judge was clearly in the state and firing writs at the general by mid-
November. On the other hand, Busteed’s motives are hard to fathom,
especially in view of his Janus-like course with Tespect to reconstruction
in 1867-68. Public sentiment in Alabama was on his side in the dispute,
though this probably reflected a general desire to have the civil authori-
ties deal with such affairs rather than any personal approval of Busteed,
who seems to have been as notorious a scamp as Dexter himself 43

In addition to maintaining a close watch on miscreant treasury agents
the Army was even directed on occasion to investigate federal courts
themselves. In June, 1865, the War Department ordered a military

quiry into the Florida court. Trregularities had been complained of i
;mmpum and confiscation cases, and the investigating officer was

expected to review the character and loyalty of the judge and marshal,
preoedm-alrnleso!thecoun,d:ecompbwnessnfﬁwm :
and the propriety of the judgmenis. Nothing ever came of the
owever, and it was indeed fortunate uch singular lab
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for three reasons,
nt its lowest loca|
of jurisdiction
nd the civil governments
bureau were sometimes ¢j-
natural dislike of many white
the occupation
power with which the bureay

mischievous pyschological
m place to place, con-

Waorking With (and Aguingt) he Provisiong Covernors 43
gome of the legislatures elected under he auspices of the Sohnison s
emments met they ol lnws of similar nature—the Black Co?::
Though on some subj the latter were harsher than the mmlar,
decrees, there is a remarkable similarity in the measures of the Army,
the bureau, and the states which highlights the magnitude of ng'
problem and makes passage of the Black Codes more understandable, ¢
These restrictive measures did not quiet public fears, however, and
rumors of a Negro insurrection planned around Christmas n'me'were
heard with increasing frequency as the year wore on. In western Tennes-
see concern became so great that two white regiments, the 11th Mis-
souri and 12th Iowa, had to be brought in from other parts of the
state to offset possible danger caused by the presence of colored
In other states the newly-formed militia companies sought to disarm
Negroes, an action which Army commanders disapproved. When asked
about this matter with regard to Mississippi, President Johnson decided
that only the Army had authority to disarm anybody, and that if the
Army had to do so at all, it should disarm all troublemakers of what.
ver color.® In Louisiana, General Canby at Grant’s direction forbade
soldiers who were being disch: from the Army to purchase
arms.®! This deviation from th:rggnﬁard practice can only be

b‘ _ »
ed that the
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- well due to frequent vio. be guilty of crime and escape its Itles: o
us employers and by igno- t?ymc;nme E-]l'lghs of free men, holcgzg mic,:? ::sa’i:’ ‘;:i:’zﬁ:ﬂ u]:,‘"e
In some areas Negrocs to the same laws by which other classes are governed,” 54 r PEERE
: 3 meglecting ditches, fences, In Virginia General Terry prohibited restraints on Negroes that did
aot also apply to whites but added that Vvagrancy would not be tolerated,
Terry's chief of sta,ff_, General Joseph R, Hawley, received word of
Northern public reaction, From a college fratemigy brother: “T tell you
his capital order hit the North exactly; it has made a hero of him again.”
From an Army colleague: “By the way, Senator Wilson was in high

extasy [sic] over Gen. Terry’s order in relation to the blacks in Virgini
and told me that he had been to Gen. Grant, and tried to have him order
all other generals commanding Depts. to issue orders like it From a
Connecticut state legislator, noting the order’s universal approval: “These
F.F.V.s find it difficult to learn that slavery is dead. They will learn

after a while.” %
~ But while the Army was sensitive to the necessity of legal equality
- for the Negro, social equality evoked different opinions. “I am in favor
elevating the Negro to the extent of his capacity and intelligence,”
e A, Custer wrote from Hempstead, Texas, “and of doing
our power to advance the race morally and ment
y, also socially. But I am 0 1
correspondingly debasing an
nore, a sincere friend of t

Gilln
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to well-meaning Nor),.
“The colored man can

the right of
i Chief to the

Working With (and Against) the Provisional Governors

of the basic problems complicating the , : :

bﬂr?:: was the latter’s mnorphoug positicgm in ?hr;n é::rl::ll;zsf WIFI? o
administration. It was a branch of the War Department; its head $ﬂ;&ry
missioner was a general officer of the regular Army and senior in lin:;
rank to most of the occupation commanders; each state was under the
urisdiction of an assist.am commissioner, and all of the first appointees
to these posts, except in Louisiana, were also Army officers; the local
agents were a variety of civilians, soldiers, and even a few Negroes (who
did not last long). In May, 1865, Secretary Stanton directed the occupa-
tion commanders to detail temporarily to the bureau whatever officers
and men it might request and to furnish such aid as it might require to
carry out its duties.**

“This directive had two defects. First, it meant that officers would fre-
quently be absent from their commands and their more military
mywnh consequent deterioration in morale, dmaphg:u{lynd effec-

among the troops; and it raised the question of whether an

47

‘officer on detached duty with the bureau was still responsible to his

military superior. Second, it left unclear whether the Army
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§ RECONSTRUCTION ACTS Working With (and Against) the Provisional Goyernops 49

B the Joast objection. a compromise: the provost courts woy
y Mlpl have been 1o t:s;::dwhem g,c bureau agent was located atldah:::::‘i:d:la;eg? e
!(oblm that of department con. :rom the nearest military force, In Georgia the policy was et S
as ex-officio agents with cases involving Negroes by military commision in the “b“‘) “Y;H
Ier years the first part of e agent.®® The bureau’s court system may have had some g f‘i’c' i
Sekimaks Army-bureq effects in protecting the Negro from prejudice in the civil coum: bl::
as a complicating factor in the Army’s administration of justice, it was
at best ill-advised. ,

All commanders were very semsitive to the last subject dealt with
in General Steedman’s prototype set of instructions—proper conduct of
troops in their dealings with civilians. They had a difficult enough task
as it was, and making the population hostile by ruthless and unprin-

led action would only make it more so. The garrisons of Alabama
were warned, “All complaints on the part of citizens for outrages com-

by officers or enlisted men will receive an honest investigation,
if sustained after due consideration in the case, the offenders will
to a strict accountability, and visited with prompt, severe pun-
» In neighboring Mississippi General Wood announced, “Com
officers will be held to the strictest official and pecuniary re-
for any unorthorized [sic] interference with the

e el Db
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by the ‘l“‘ﬂermaslers

ith their uniforms, s
. “T want you to deal moy,
tive of the Richmongd com.-

Working With (and Against) the Provisional Governors 51

ot of employment if they did leave the Army. Other re. e

sal':dpeagajnst keeping colored troops in the semi_ Most coaltsaor:: ?::i-

had been organized late in the war and were less well trained

and disciplined than the white vqlumcer units, which had been in ser-

vice longer. Several cases of ‘mutiny occurred in colored regiments but
tly none in white regiments serving in the South,

A greater degree of antagonism naturally prevailed between colored
troops and white civilians than when both parties were white, and this
antagonism was the fault of both troops and populace. In referring to a
petition from citizens of the Louisiana parishes of LaFourche and Terre
Bonne, the commanding officer pointed out improprieties by both sides,

‘The Army was willing to correct abuses by its own men, he said; but

added, correetly, that citizens were unwilling to accept from colored
rs what they would have found less objection to in a white sol-
™ On the other hand a North Carolinian—rather petty for the
man of the county”—worked himself into a “perfect fever”
Negro soldier offered the “insult” of bowing and wishing him
‘morning as he sat on his “piazza.” Tn Florida it was possible

the problem partially by placing the colored troo

e volunteer forces or the small number

o
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Working With (and Against) the Provisiong) Governors 53

¢ mere fact of colored troops being from the South g; justi
it g them there on occupzuon duty; indeed, the comistt:nlzozgm
tion of any such principle as “duty-in-one's-home-territory” would have
it impossible to garrison frontier posts adequately, As the records
of the subsequently organized 9th and 10th Cavalry demonstrated, col..
units could have been sent to the frontier as easily as not. On the
estion of colored troops the Army and the white Southerners were in
q';“l tial agreement. Although they did not always share the same
reasons, the agreement is understandable for, as a policy, keeping colored

troaps in the South was very clearly ill-advised.

Troops frequently performed acts of charity and kindness for citizens,
like the soldier in Atlanta who, denouncing in thick Gaelic-English the

' laziness of the Negroes, helped an elderly woman each week with her

ing and woodcutting. Or like General Edward O. C. Ord, who had

engineer officer mpplyagonpofV‘nginialadiuwithealcium]i@u

could stage a tableau for the benefit of the poor. Or like General
who objected to the Quartermaster General’s order directi
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the stern ordeal of the battleficld
sturdy valor,”

the Provisional Governors

find. There were con-
imgmirhn hospi- The commanding generals read Southern Dewspapers regularly for
where 29 Were evidences of disloyal attitudes and stopped the publication of some
the house.” The journals, though they did not Carty out a wholesale suppression of ad-

verse opinion. General Reynolds found fault with two Arkansas

for editorials advising voters to violate a state law passed in May, 1864,
pmmibinganoathtobetakenbyvotcrs.mﬁnlckmkﬁm
escaped suppression, but Reynolds closed the Pantograph after its
editor refused to identify the offending author. Two Georgia papers, one
at Macon and one at Americus, incurred military displeasure; and Gen-
eral Ruger stopped the Daily Union Banner of Salisbury, North Caro-

88
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Chappell gave uj
their clai
g the war.*” If the judge were
biased, a decision adverse to the soldier was very likely, and most of
the defendants had litde money to appeal the verdict to a higher court,
These cases were alarmin sed in Southern courts, but
o S ; :
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minds.” ** Perhaps Wilmer and the clergy were disloyal, but military
interference with religious worship was clearly beyond the bounds of
propriety and necessity,

By December, 1865, the South had made definite progress towards
full restoration to the Union, New state governments elected under the
auspices of Johnson's provisional appointees were functioning in all
states except Texas, where the convention had not yet met. Economic

Pprogress, though slow, was increasing, and society was gradually recover-

ing from the war. The Army’s work had on the whole assisted rather
than retarded this recovery. Without the Army, Johnson’s governors
would have been powerless, and the efforts of the Freedmen’s Burean
1o help the Negro would have come to naught. The soldiers also con-
tributed materially to Southern economic recovery

chase of s i
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All six who were asked if the South would willingly let the Negro vote
replied in the negative. Most officers were not asked for their opinions
on the desirability of congressional legislation touching the Negro, but
the query, dirccted to Sheridan, brought this fesponse: “I believe the
best thing that Congress or State [sic] can do is to legislate as little as
possible in reference to the colored man beyond giving him security
in his person and property. His social status will be worked out by the
logic of the necessity for his labor. It s the only labor that can be
obtained in the southern States for some time to come,” 1
The examiners were especially anxious

Union sentiment in the South, Twelve officers found the attitude generally
sullen and hostile; eleven emphasized that the amount of local variation
made a general statement impossible. Those who th

pardoning pol. itudes. Nine offi-
a deleterious effect; Sheridan found 1o change
e s ;
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A Struggle Jor Controf of Policy 63

The testimony of the nonmilitary witnesses followed the same lines,
but there was & tendency to paint a gloomier picture of conditions and
attitudes. Freedmen's Bureau officers magnified the problems of the
Negro. Northern civilians who went South on business complained of
the rude and sullen treatment accorded them, and emphasized the need
of federal protection. Plantation owners complained of the laziness of
the Negro, and of course, former Rebel officers lauded the increasing
loyalty of the region.

The 776 pages of closely printed testimony which accompanied the
committee’s final report received wide audience in the North and in
the fall of 1866 served as a Republican campaign document, But cer-
tain characteristics of the testimony impeach its validity and usefulness,
The amount of military testimony ought properly to have been greater
since the Army was administering federal policy in the South. Some
of the questions were entirely hypothetical, such as Senator Jacob
Howard's favorite query: “Suppose they [the Southerners] got into power
again, with their full representation jn Congress, and with a President
who, like Mr. Buchanan, should disavow the right of the government of
the United States to coerce a state, and should decline to use the mili

asked for proof.

‘evidence and it accepted hearsay,
inadmissable in a court. At
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A Struggle for Control of Policy 65

done. No change had taken place in the legal status of the Southern
states, and no new formal instructions came down from the War Office,

One of the most significant legislative questions facing the new
Congress was the size, organization, and structure of the peacetime re
ular Army. It was a paradoxical situation. Although Republican politi-
cians thought that the condition of the South Warranted the continued
presence of an occupation force, the country as a whole, weary after
four years of costly war, demanded reduction of the Army as a means
of reducing governmental expenses. The first military bill of the new
session, presented by Senator Henry Wilson, provided for five regi-
ments of artillery, twelve of cavalry, and fifty-five of infantry, or a total
of 60,000 men. This figure was a marked increase over the size of the
regular Army before the war; the act of March 3, 1855, set the stren
at 12,698 and new legislation of the summer of 1861 raised it to 39,273,
In contemplating such an increase Congress was concerned not only
with the Army’s Southern duties, but also with the policing of the Plains
and the Mexican border. Wilson's bill received the support of some
mrsandalsooftheArmyundNavyIaumd.‘Bythcﬁme it reached

1866, Grant became anxious about the new legislation

to Stanton in an effort to speed up action on it. After
inte debate e
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there. The new law stretched the rules of cvidence considerably. If the
order in question were a written one, either the original or a certified
copy would be sufficient evidence, For telegrams, courts were told, “the
production of the telegram purporting to emanate from such mili
officer shall be prima facie evidence of its authenticity; or if the original
of such order or telegram is lost or cannot be produced, secondary
evidence thereof shall be admissable, as in other cases.” The law did not
specify what evidence would be sufficient to prove that the action was
based on a verbal order. Curiously, the law had begun by referring to
acts done “during the said rebellion” but later stated that the defense
provided did not apply to things done “after the passage of this act.” 18
This provision was a rather neat way of skirting the important legal
question of how long after April, 1865, the rebellion had continued;
and of course, if the “rebellion” still had a legal existence in the spring
of 1866, many occupation activities of the Army would be protected.

Grant with his General Orders No. 3 and Congress with its two stat-
utes had the same goal of safeguarding soldiers, but the methods em-
ployed were different. Grant’s instructions to “protect” were vague
enough so that some individual commanders could prohibit damage
completely, as some did, whereas Congress in both the 8¢

clearly provided that the suits could continue. g

d that if it could be proven in court that the defendant had not
under orders (admittedly difficult to prove), then the plaintiff was
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ng the Joint Committee
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1 Lyman Trumbyy

S 2 i b 1
ﬁf’h J’»/: / /
St s
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sections. The President, through the commissioner of the bureau, was to
“extend military protection and jurisdiction” over
because of a state or local lay, custom, or prejudice, any of the civil
rights and immunities belonging to white People were denied to Negroes
in whi ubjected to punishment different from that of
s¢. Such discrimination Wwas to be a misde-
meanor punishable at most by a $1,000 fine or one year in jail or both,
Bureau officers were to hear and decide all such cases, under wisatev_et
rules and regulations the War Department might provide; this jurisdic-
tion was to continue until readmission of the particular state and full
restoration of the civil courts to their functions were effected, The
vastness of this grant simply increased the

The bill

their
Islands of Georgia, South Carolina, and Florida, and to ¢
lands for their use. “The proposition now before Congress,”

General Daniel E. Sickles, *

thoi
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military enforcement they
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the approval of Johnson. There is po positive evidence of such approval
or, for that matter, of any disapproval, However, the order appeared
the day after Trumbull reported the Freedmen’s Bureay and Civil Rights
bills out of committee, and the relevant Part of the order was clearly
designed to achieve the same Purpose as the two bills. The proximity
in dates may reflect a sudden and unilatera] decision by Grant to in-
stitute the policy of the two bills immediately by military action in case
Congress were delayed in enacting the measures, or it may be unverj-
fiable circumstantial evidence of Cooperation between the general and the
senator. Or then it might have been sheer coincidence,
In objecting to the “black codes,” the

with much hesitation and that
the governor was reluctant to approve it. Not much encouragement on
Sickles’ part was required to induce the governor to withhold the neces-
sary proclamation. 2*

During the early months of 1866 local commanders safeguarded the
tights of Negroes in pursuance of Grant's January order, The
peremptorily told Georgia’s Governor Charjes Jenkins that part of the
state code which discriminated against Negroes could not be enforced.
In Florida military influence was more subtly applied. The legislature
passed a law prohibiting Negroes from bearing arms, thus ignoring the
provision of the new state constitntion which prohibited discrimination
based on color. Instead of simply suspending the law,
suggested that the governor ask the
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) to work for the usual and common
et “l-::ﬁh work, in the place where they
ven to other 15 like a reasonable and innocent statutc;
then. nmiwﬂo ummd a court clerk before the war and
MM'M;' . by profession, detected a potential in.
w H : | bu m mp]gyus' meeti.ngs had led to
jons” to depress freedmen’s wages below
Wﬂ“’:%w the “usual and common”
thei real valuc, thus making i Northern distrust of the white Southern-
I somehow found it “easy to

er's i‘:":" ”&tﬁ?’ﬂm now exist, the tcm);xta-
tion to form them, offered by the Statute, will be too strong to be
isted. . . . He consequently forbade state civil officers to apply the
law 1o amy N 031 However good Terry's intentions mightvha.ve been,
his order was wide open to an objection on grounds of principle, had
& mmpmhmmhm'MWam on
" the bsis of colo, whereas Temy in affording a shield against its opera.-
! " tion had done o, As a practical matter it may not have been important
since most laborers in the statc were Negroes, but it amounted to the
same discrimination, in reverse, to which the proponents of the Civil

The Virginia lawmakers had copied the errant provision verbatim
from the Code of Pennsylvania, but nobody in the North worried abo
that fact in
=

Lo

o
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necessity for the bill and that adequate re
bull met this point by citing Terry’s arq
actions which he claimed were done ang ,
thority.*® Thus Trumbull was trying o i i

Presictl{antinl polemics. The nrgu'mcitt‘lh::icsl:;ﬂd;:;:z:l }?olicies ‘to. > A
in climbing up the chain of command from the ,cner;l]:cal Vahd.xty, b
reaches the President as Commander-in-Chief- me jns oln » ullunat?ly
there was n?: as much presidential supcrvisi(;n or ri:: i
generals’ acuo;:s as T_'rU{nbull wanted to make it sccm.p Congif:,fsrc:!vigl nzf

uch con o
:l:: too much convincing, however, and shortly voted to override the
On July 3 Grant issued General Ord, i

the South, Tt included no direct refere::: rt?‘ﬂ?: (cj?:i;:e;nimg all;ljem S
anticipation of military enforcement of that measure seegh # lhﬂL v
explanation for the instructions set forth, Grant ordered s:;ie s
command levels in the South to arrest Ppersons charged wir.hrs e
against "oﬂi?ers, agents, citiz.ens, and inhabitants of the United Sm::g

73

did not want the Army to take too drastic action i ttitude
r uny i
illustrated by a cautionary wire to the Florida eommad:c;ei-t'emm pasiz

that, as a rule, arrests
g Koo under No, 44 should be made only where the
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t a “sudden determination” had posses
meet:ﬂ'l'ﬁjhddun determination” jt could cunfcivnb
iy by a letter from a pardoned Southerner rupg
:ne Bluff, Arkansas. ( omplaining about 4 few off
mand who were “burdened wit} f-importance”
“They seem inclined to take .'ldvan[agc of the facr that the President has
pever issued a Proclamation, affirming that ‘Pegce’ existed in the coun-
try, and vntil that was done they had a right to Presume that war exist-
ed ;ﬁ]], and of course War remedies.” 3

Just after Johnson's proclamation the United States Supreme Court
further disturbed the already turbulent legal atmosphere with its deci-
sion in the Milligan case. Lambdin P. Milligan, a civilian, had been tned
and convicted during the war by a military commission in Indiana while
the civil courts there were open. His Plea for a writ of habeas corpus
brought the case to the Supreme Court, All the justices agreed that
the military commission had been without authority and that he was
thus entitled to the writ. Since there was disagreement over some -
of the case, the formal written opinions were deferred until the fb?qw-

i interi application of the decision
commissions could not function
where civil courts were open would cast grave doubt on the legality of
an important part of the Army’s practice there.
the

sed Johnson. If there
ly have been brought
ing a plantation near
icers of the local com-
the planter observed,
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The Fruits of Confusion

(C2LoRY to God in the Highest!! for your magnanimous Proclamation
G f the ever memorable 2* Apl. 18661 Proclaiming Peace through-
ul United States of America! and encouraging Good will to all
nd!” That laudation greeted Johnson as he read his mail one
after releasing his peace proclamation. Reading on,
have been somewhat
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79

eau. It did not allow sta
held in federal custody. It

nts and constituted part 1t did not remove martial law or affect the bur,

courts to interfere with persons legitimately

: o : d not impair the Army’s power 1o stop forcefu] o sition to f
mui“a;‘! 'l;w. military trj. l‘:iws- It did not affect the jurisdiction of o it
i i —~ committed before the proclamation, but it
genius and spirit of our free over subsequent acts. It had no effect on

and ought not, there- suits provided in Grant’s January order. Mil
es of actual :

military tribunals over acts
did suspend that jurisdiction
}hc protection against civil
ltary power was to be used
when necessary to enforce federal court processes but unnecessary inter-
ference with the civil authority was barred. Officers called upon to act
in jurisdictional conflicts between federal and state courts should be
guided by the Supreme Court's 1859 opinion in Ableman ys. Booth—
the general did not brief the case for his subordinates but did furnish
them the proper citation from the printed reports.® In spite of the
official interpretation, some officers still felt hampered by the proclama-
tion; Thomas complained that it “virtually denies to the Military all
supervision of the civil [power], all exercises of the functions of the
civil [power], or the right to enforce their orders, where they in any

ee collide with the decision of a civil Magistrate. . , » 7

ugust 20 the President issued another proclamation. N

ds as well as in other
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tions to subordinates from Headquarters, District of Texas show that

this opinion of Grant’s was the policy subsequently followed in that state,

ander probably we; 3 . s
i although one post comm.m P Y went 0o far in refusing milj
.lreaor! to miht?.ry 4id to the bureau under it.™* The Army's chief lawyer, Judge id tary
bqn:s mcesslryy i v dn General Joseph Holt, was also drawn into the question. A wartime stat.
y admitted] Bde
ly have felt better had it

ON ACTS
]mwhion has been mage

ute had limited to the duration of the war the authority of commanders

of “separate brigades” to review court-martial proceedings. After John-
aan's August proclamation, one of Sheridan’s subordinates in Texas had
exercised this authority, but Holt ruled that the proclamation had ended
the rebellion in law and that the officer’s action was thus incorrect.
Since courts-martial only try soldiers for military offenses, the specific
]ngal question involved did not concern civil-military relations; it was
Holt's ruling on the effect of the proclamation on the rebellion that
was significant.1

‘The uncertainties which Johnson’s Proclamations had raised concern-
the Army’s legal position in the South became greater due to the
effect of the Supreme Court’s action in the Milligan case. Tn
1865, Crawford Keyes and several friends had attacked a
mited States soldiers in South Carolina, killing several, for

military commission tried them in January, 1866. Since 1

0
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government by John-
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83
mayor called upon them for aid. The soldiers were 1o ggsist the civil
authorities in maintaining order but were to use firearms “only in case
of extreme necessity of which you must be the judge.” He also thought
it advisable to patrol part of Memphis and to haye some of his white
troops keep the 3rd (’.nlgrcd llea.vy Artillery at Fort Pickering to pre-
yent the men from cntcnn.g. the city.'® The riots continued sporadically
until the fourth when additional troops ordered from Nashville arrived
and comparative quiet was rcs!ored._Stonaman, who did not trust either
the sincerity or the ability of the civil functionaries, addressed a long
and tart letter to the mayor: “In conclusion T have to assure you and
through you the people of Memphis that if they cannot govern them-
selves as a law abiding and Christian community that [sic] they will be
governed—and that hereafter it will be my duty and privilege to see that
there is [sic] no more riotous proceedings or conduct either on the part
of whites or blacks or city authorities.” 1* The subsequent military
investigation placed principal blame on the civil officials and set the
‘monetary loss to the Negroes at a total of $72,000, including both thefts

and property damage. )

Some question arose concerning what, if anything, the Army could do
respect to collection of damages and prosecution of the culprits re-

~ sponsible. On July 7 Grant sent a sheaf of papers to Stanton with the
o thatlegn]pmoeedingsoughttobepr'essedagsinstﬂmeny-

s for damages caused by the riot and that the leaders

by the Army and held until the civil authorities should be
y them. In so doing-Gr was apparently looking action
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arrested under No. 44? Grant sent

endorsement that he wished the arregy

effect on the civil officials but

to order such action.*! “A strict apq

s required.”—this had been Grany’g
Memphis agitators were a clear cgq

order an arrest under g :

‘been cither exceptionally weal.

of No. 44 in the face of Johnson's

The Fruits of Confusi
Ston
85

g convention was such that the mjg or's :
zn':t!l the populace and protect the COV};nﬁonp?;l:c;sﬁ;:::- cou’l;j not
There the matter rested for a day or so, until ek 1,letms.

made in prepnr_atjon for the meeting, On the twenty-cighth thiﬂ: 10 be
ant-governor wed Pl‘esxdc.n ¢ Johnson d“c'fbi"g affairs ang . l::stm-
the Army would interfere with the contemplated arrest of the coy sking if
members under process from the local court. Johnson doubted t:"e'ntlon
ity of the convention and also desired 1o maintain order; he cons: legal-
Iy wired back to the licutenant-governor: “The military ‘wil[ s eane_m.
to sustain, and not to obstruct or interfere with, the proceedin £ th

courts.” * This telegram went out from the White House at 55:00’ g
four and a half hours later a telegraph key filled a room iﬂ'the ;n.,
Department with the staccato clicking of another message. ar

HON. EDWIN M. STANTON, SECRETARY

BEEN CALLED, WITH THE SANCTION OF

THE DELEGATES. I HAVE GIVEN NO ORDERS ON THE SUBJECT,
VE WARNED THE PARTIES THAT | COULD NOT COUNTENANCE OI.’

SUCH ACTION WITHOUT INSTRUCTIONS TO THAT EFFECT FROM
ENT. PLEASE INSTRUCT ME AT ONCE BY TELEGRAPH, A. BAIRD,
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ing in Canal Street near the convention
a group of white citizens. As the dimcn.xiuns
h ed, the police force, which had been
51 the mayor, made an all-out attack op the
“of the crowd and inflicted nunﬁerous bruta]
. predominantly on unresisting Negroes, The
cert with the mﬁ-eg,nvenuon segments of the mop,
5n hall itself under siege and ultimately broke up
. m were three miles below the City,
the scene until after much bloodshed had oc.
| in restoring order. Baird declared martiy)
a military governor.*®
details came to light, and attempts were
3 one principal to another. In some respects
s were largely academic, for surely there was enough blame
superior, returned from a visit to Texas
1 he wrote Grant a dispatch calling
agitators and revolutionary men” byt
 for the riot on the conduct of Mayor John
fhite House released this dispatch to the
1 omitted; and the publication of this ver-
en the pro- and anti-Johnson
Sheridan, and ultimate pub-

of it was unde-
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eral was under some misapprehension (perha
by the civil authorities) as to the time of the
had EIPec‘cdditj zcl: start lIIl 6 l’..\!.. whereas it ¢
Stanton and Johnson also received censyre, ai P
telegram of the _lwemy-cighth to reach the Preﬂg;nt!}lzctézlu’r:rosiegmrd‘s
alone is responsible. Stanton’s motives, however, are less eag fordd
mine. To ignore an officer’s plain request for instructiong yu:.; dé,t:
nniving are much less
N man i i
towards the South, and perhaps he would not hznveyn1l'}1:t;'::§lg s:f:inpdtl;y
President embarrassed by trouble in New Orleans. But the cha\rg :
deliberately fomenting bloodshed seems insupportable. Slanlon‘sgleat::
defense was that Baird’s telegram showed no fear of immediate violence
and that Baird's “existing instructions™ (o Preserve peace covered the
case. This was a weak argument, however; any observant person, as
aware of the state of affairs in Louisiana as Stanton was, :
haye underestimated the urgency of Baird’s request,*9
The matter of Baird's “existing instructions® Wwas an equally weak
point in Stanton’s defense. Of course Baird was expected to
the peace; he did not need the President to tell him that. The
question was, what course should Baird take with respect to the action
of the courts? Troops all over the South had been called upon from time
to time to help this sheriff or that marshal execute g civil process, and
Amny officers were not always certain what was the extent of their
_power in such cases. It seems clear that had Baird received definite in-
on pnﬂuapegiﬁcpointofhismlaﬁonmt_he-ciﬁl authorities,
the chances of any serious disturbance would have been slim. Had Baird
i pulm in !h:ﬁ execution of a court
 transpired and whic

Fagelb. 11250
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belicved that the President had

' this is farfetched. Three Johnsol‘
the twenty-eighth and one o,

ires: that the convention, being

t; that the Army should upholg

e should be preserved. The crucjy
the licutenant-governor which left
twenty-eighth: “The m;).

not to obstruct or interferc with,

nander-in-Chief to fo).
thought Baird did not

Baird did not need to
-wanted the ciyi

ocumen
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bt Monroe was determ
¢ without much dou 0 clermined to break y, con-
bu tion and wanted his police to have g free hand jn doingp i?_l;
pg_ssioﬂi in New Orleans took a long ti

i v ime to cool, Nearl
after the riot Captain William B. Armstrong, 5 quaﬂermaster,j;e:ungzﬁ
tor Lyman Trumbull a badly-spelled estimate of affairs: “You knoy e

we union and military men live here rather insgcu[e]y in this rebelious
riotous city, constantly exposed to the bullet or dager of the assasan
[sic].” #4 Fortunately, condm.ons WETe not quite that bad every place in
the South. Northerners, particularly ones of Republican proclivities, re-
the Memphis and New Orleans affairs as typical of Southern
attitudes during 1866. It was not an accurate estimate, though, for vio-
lence on the scale of Memphis and New Orleans was the g
rather than the rule. But if such riots were not typical of 1866, they

‘were more extreme than anything that had occurred in 1865. The mal-

evolently disposed among Southerners probably thought they could
get away with more in view of the conflict between Congress and the
nt. And whereas the President’s likely alienated
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- at day) result in a system of
of them, as will secure equal ang

of the community.” Nullifying existiny
e rhacs and the necessity for
3 when individual officers abuseq

e or ] the post commander
‘and ask for redress. Only if the

should the offenders be ar.
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close relations between the Army and civil i 3
In qitude from cooperative {0 recalcitrant, The shn;s:t'ﬂzngifo d\:;-g;d
g

th scoundrelly civil functionaries would have be i
:I?o Army was reluctant to make wholesale pur, iy R

St of 1866 sheric!un urged that New Orleansg:fxlzlo: ;uus:iocliiduct.] :
ion to improve affairs there. “The present mayor is a milipﬂew
intee,” he wrote, “but defied General Canby, who appointed ht?g :
‘conducted affairs as though he had been elecy e

! ed by th ¢ i
the courts found him at fault, he defied them by r.hye fnztspe[zil::']e'th:‘:thl:

was a military appoimeq and only subject to mili jurisdiction;

he had a pretty good thing of it, not being parﬁcmy]respocn:?l:l: jg
anyone.” In North Carolina General Ruger ordered the mayor of
Wilmington to replace the marshal, but this action brought disapproval
from Grant. “The eligibility of civil officers to office is a question for
the courts and law officers of the Government to decide,” he wrote. add-
ing that state officials ought not, as a rule, to be interfered with un-

less found guilty of some offense. When, however, it turmed out that

arshal was an unpardoned rebel general, Ruger’s course was up-

9 The War Office wanted to keep close watch on projected re-

and in July directed another commander to make 2 detailed

shington and await special instructions in each
ving anyone. Johnson too involved himself in
inia commander to
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; away, was peaceful enough to warrant 5 o, ing out minutqu detailed instructions he had received from Wash-
thirty-iv mki! i halgmﬁmn By the time annual report. = vie intermediate headquarters; uitimate responsibiji!y then clearly
m'.'l"' d in the autumn, General Sherman could report M:d at the highest level. But on the other hand Grant was correct in
very well and not causing “a particle of trouble » +: belief that, in many mAtiers, it was the commander on the spot who

the state parts of the South exhibited similar variances. In July g, :1’5 best qualified to determine the necessary action, though of conrse
Florida commander found conditions in his state geniefmlly good byt such action did run the risk of disapproval at one level of command or
= S B | for one or two years, if not lon €T,

it troops would be needed BeT, to

he next. In November Grant told General Edward 0O, C. Ord, recently
ssigned t© the Arkansas _comma'nd, that no instructions could cover all
Li jonal and extraordinary situations. Wherever cases arose under
the Freedmen’s Bureau or Civil Rights acts, those laws had to be the
Amy's ide. In other clrc_umslanccs c.ommandcrs ought to exercise
» “wise discretion” and act in concert with the civil officials whenever
possible. “In the exercise of the discretionary powers possessed by you)
you will wherever it is possible be supported by the Gencralﬁl/—\
sof 77 46
This problem of discretion harassed commanding generals when they
wrote instructions for their subordinates. In Mississippi, where bureau
ageats often received instructions directly from department headquar-
"y ters, one subcommissioner at Pass Christian received a directive to arrest
nup_andplm?, Grant a5 g certain citizen in his area. Even so, “The use of Military power in
formulate set policies cover- times of peace must be exceptional,” his instructions read, “and the ex.
ceptions can only be justified by the strongest circumstances; . . ,
in the duties which devolve upon you in this matter, wil
“with such discretion that while a firm obedience of orders is
, yet a proper and just respect for the Civil authorities

F3 =

small detachment from

i
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sl essarily harsh or arbitrary measures. If force is necee.
“ﬂ“ : and without besitation, but as kindly as circyy,.
“—' ”D‘ - ty, then, the discretion lay with the Army o

meen0e forces with wide discretionary power.
L ’dh“&emmﬂmw tobcol:l‘;:;
ﬂmum difficult. Eastern Mjq.
;‘—hhpﬂhw during the spring of 1866; at
much misconduct by oﬁm—mnm?-.ng with
PR e o oo thing
commander had to order a special inspection. you ¢
ﬁunpipﬂhpﬁtﬁﬁﬂhemdtubjecm:“
nﬂl—-d:ﬁﬁud nothing else, you will eary
an covishle notoriety,” his instroctions read. A young licutenant 5
Meridian asked beadquarters for more troops and received a pointey
'*““: “From the conduct of your troops
by your lenter 1 think the more you have the worse yoy
beoff. . .. You will have to be exceedingly careful and vigilens

f_{“wl '
(- e
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Among the worst cases of misconduct by troops during Reconstruc-
gion was the burning of Brenham, Texas, in September of 1866, There
had customarily been a ball in town every Friday night, and on this
articular Friday, two were held—one for Negroes and one for whites

Several soldiers of the 17th Infantry, a rather rowdy outfit generally,
decided to attend the Negro ball. They refused to pay'thc requested ad-
mission price, and the ball subsequently closed for lack of patronage.
The soldiers, still seeking excitement, next undertook to referee a street
fight between a Negro and a drunken Indian. Who won does not appear,
but the referees chastized the Negro and he fled to seek refuge at the
white ball. The soldiers chased him and had an encounter with several
of the white men present, who feared for the safety of their ladies, One
soldier was shot in the scuffle and borne back to camp by his friends.
Thinking him mortally wounded, they returned to town and set it afire,
though the blaze was brought under control before too much damage
was done. The soldiers involved then deserted, fearing that their lives
would not be safe near the town. 50

Most commanders realized that shiclding their men from legitimate

i t would merely have worsened civil-military relations. Thus

a soldier of the 38th Colored Infantry charged with murderous assault
on a local policeman was held by the Army for delivery to the civil
authorities under the 33rd Article of War. The municipal courts of
New Orleans in late 1866 were allowed to prosecute soldiers in proper
cases, whether it was Private James Donnelly of the 6th Cavalry, who
let his Irish temper get the better of him while having a night on the
town, or a trooper of the 9th Cavalry accused of murder.5t

During 1866, as during 1865, the presence of colored troops was a
sore point in civil-military relations. The first half of the year was
especially difficult because of the continuing muster-out of white volun-
teer regiments and the fact that Congress was slow to pass the new law
establishing the size of the regular Army. Maintaining a balance be-
tween white and colored troops was therefore difficult. In mid-March
Grant sent Sheridan the 17th Infantry in hopes it would permit the re-
. h 1)
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= ite volunteers. He added, “Unless You thinL
w& of some of the white Voluntccrs muhsl‘I;:
cur &Ilﬂtr" rapidly as possible. In the case of coloreq
the whole . out such of them as you think can be spared.” Tep da
Wﬂ‘wm to retain all the colored troops g:
Inter came © ; for the present; in May the remaining ;
ﬂ'nba,r ) d'went out.53 ite
e SN L Ly v 1
s ‘of colored mand four of infantry. The 40th lnfam_ry
.“h saised on the south Atlantic coast, the 38th Infantry and 1y,
was 1o | in Sherman's territory, the 9th Cavalry and 39th ang 415t
by Sheridan in Louisiana and Texas. Sh.aidan Was supposeq
to recruit his colored regulars from volunteer regiments in his depart.
ment, but he found the quality of the personnel to be generally yp.
: ry. The regiments at Greenville, Louisiana, were particularly

m to be troubled by colored
Reynolds grumbled about them
- kept in the service at all, they
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with Citizens.” ®* Some colored volunteer regiments remained in the
South until late 1866; the Carclinas had a regular infantry regiment
until late 1868; and Louisiana and Texas had both infamry and cavalry
for an even longer time.

Whatever is said about the relations between Army and populace gen-
erally, certain military actions had no justification at all, An example
occurred in Galveston in January, 1867. The remains of Confederate
General Albert Sidney Johnston, killed at Shiloh in 1862, were to pass
through the city on their way to Houston for re-interment. General
Charles Griffin, then commanding in Texas, refused to allow any kind
of funeral escort or ceremony. The mayor appealed to Sheridan, who

lied, “I have too much regard for the memory of the brave men who
died to preserve our Government, to authorize Confederate demonstra-
tions over the remains of any one who attempted to destroy it.” This
haughtiness was rather strange since Sheridan had not interfered with
tributes while the remains passed through New Orleans, though con-
ceivably both he and Griffin feared the possibility of uncontrolled Rebel
demonstrations.”® Griffin’s stand brought great opprobrium down on
his head—"an edict that would stain the escutcheon of a Nero,” one

called it. One of the more fanciful editors saw an allegorical re-

semblance between the Griffin in the blue uniform and the griffin of
mythological fame: “The malignant hatred that can thus reach down
into the grave to defile the bones of a dead soldier, the craven fear that
invokes authority to protect it from the tears of a mourning people,
should belong to something that does not walk in the likeness of man-
kind.” *° Even Northern papers, like the Alton Democrat in Illinois,
blasted the general: “Griffin deserves a sword of lath and a crown of
guano. If Griffin could be ordered to Fort Laramie and let loose a
similar order against the Sioux and Cheyenne, what a crowd of redskins
would be killed by the jawbone of an ass!” " Gradually the storm
abated, and a group of ladies in sent Griffin an oval leather
medal, three inches by five, with all manner of fancy red and blue rib--
0 lich they him to wear only on the highest state oc-
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“ b embalmed with that of Beast Butler and his spoons.” 55 Maybe
w?“;,__, of demonstrations getting out of hand, but iy,
ﬁmm'ﬂ funeral tributes was a reprehensible display of authorijyy.

a his July veto of Congress' second attempt t0 pass a Freedmey

Bareau bill, Johnson had sounded a prophetic note of warn.

&

There is danger, too, that conflicts of jurisdiction will frequently g
buwe:ma‘dl courts and these military tribunals, each having concu:r?,:‘;

jurisdiction over the person and the cause of action—the one judicature o
settled,

ministrative and by civil law, the other by the military, Hoy, ;.
the conflict to be scitled, and who is to determine between the two tﬁb‘l’l‘n"a;:
when it arises? In my opinion, it is wise to guard against such conflicts v

the courts nﬂ. n the protection of all civil rights and the

:.l
:
3

distinctions in punishment between whites and Negroes, Terry thought
it would be well to give the state courts jurisdiction of all criminal of.
mﬁ;m—w.”nwﬂdhavem be done sooner
o Iater, Terry said, and if done while the bureau still existed, individ.

ual abuses could be corrected. Early October brought a comprehensiv,
order = Sickles in the Carolinas. The state coun:

aﬂ’;meegaal civil rights without
o try all accused civilians, and the
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as season of 1866 a very unhappy one at the Galveston headquarters
of General Samuel P. Heintzelman. The affair began in late summer
when Bureau Agent J. Longworth at Seguin was arrested for swindling,
although the acts were allegedly done in his official capacity. In Sep-
tember, under orders from General George Getty, then the senior officer
in Texas, Heintzelman ordercd the new bureau agent at Seguin, Captain
John Craig, to make sure his predecessor was not held in jail and to
cancel the bonds Longworth had given for his appearance. Craig seized
the bonds, and for this he was himself arrested and jailed until released
by military force. The local civil authorities then began legal proceedings
against individual military officers. They indicted a young lieutenant—
the acting assistant adjutant general who had signed the letter directing
Craig to cancel the bonds—for theft, and on December 21 the Galves-
ton County sheriff sought to arrest Heintzelman for ordering the lieuten-
ant to write the letter. The general naturally refused to be arrested.®*
For all practical purposes Heintzelman’s adamance ended the matter
because he had military power backing him up and the sheriff could
hardly have prevailed against it. But contrary to what might be sup-
posed, possession of superior physical force did not make the Army less
concerned over the legal niceties of the case. The day after Christmas
Heintzelman wrote the United States district attorney at Houston for ad-
vice. His New Year's Day was considerably cheered by a reply, complete
with painstakingly copied excerpts from the Supreme Court’s opinion in
Ableman vs. Booth and bolstered by the district attorney’s own ornate
prose: “In the present case you have acted as an officer of the govern-
ment of this nation, and it is not meet for you to be pestered and an-
noyed, even though the mischief-makers should clothe themselves in the
counterfeit robes of ‘loyalty’ and falsely assume the counterfeit robes
of ‘Civil Authority.” . . . I think your conduct in the matter has been
proper and becoming a heroic officer who loves his country and his
country’s laws.” In the covering letter he abandoned the fanciness in
favor of blunt humor: “The rebels are great sticklers for the constitution
and laws just now. They profess to have always loved it, and 1 think a
small dose of it unadulterated, right from the [sic] Chief Justice Taney,
outhern rights man,’ would have a fine effect. It would be good for
how, and that appears the prevailing complaint in Tex
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man in December, the Army

-, under which Heintzelman had acted,
sral Orders No. 3 of the precediné

men’s Bureau Act, and sectiop 13
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Tennessee, the only Confederate state to ratify in 1866, did so amidst
stormy scenes. The state senate accepted the measure but the other
house balked. On July 14 the wircs brought Grant a dispatch from
Thomas: “Some members of the House of Representatives of the Ten-
nessee General Assembly conduct themselves in a very refractory man-
ner, absenting themselves to prevent a quorum, thus obstructing busi-
ness. The Governor cannot manage them with the means at his disposal
and has applied to me for military assistance. Shall 1 furnish it?" This
telegram received tardy and inefficient handling in Washington; Grant
ve it to Stanton, who did not show it to the President until the Cabinet
meeting of the seventeenth. Johnson directed that Thomas’ question be
answered with an emphatic negative. Before the message could reach
Nashville, however, legislative sergeants-at-arms had arrested two mem-
bers and held them so that a quorum would be present; upon taking
the vote the amendment was ratified.®” Governor “Parson” Brownlow
ly wired the Senate about the result, stating that two of “Andrew
Johnson's tools” did not vote and adding with typical boorishness, “Give
my respects to the dead dog of the White House.” o8
- Grant hoped the South would accept the amendment. He told the
Arkansas commander in carly December he was convinced that if one
Southern state adopted it, “Congress would establish a precedent that
iinduce all others to adopt them [sic].” This was doubtless a .

‘but the South was not as convinced of the good intentions
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ote, “It it not proper that officers of
matters. But this is h&rdly to be

one of national importance. All parties
ht to be united and the status of every
jiffer as to the manner of doing this,
way will succoed unless agreed to by

to exert any influence is not
amendment with Virginia

7 he prepared a written
measure unjust and un-

i m_‘h’eh in his view
whose social position, intel-
racte: ﬂuﬂl to the con-
should aim to serve
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uestion left unsettled by _Ih': framers of the constitution. . . . Let us look
at the matter in a practical common sense light, and not demand of
men “repentance in sack cloth and ashes” when we know that any show
of such repentance would be the purest hypocrisy.” In spite of these
nt objections, however, Schoﬁe_ld considered the matter “in a prac-
tical common sense light” and adv:s_ed that Virginia accept the amend-
ment to save the state from something worse. But his advice went un-
heeded and Virginia, along with the rest of Secessia, refused to ratify.?0

1n the North the Fourteenth Amendment was a salient topic in the
autumn election campaign of 1866, with the Johnson supporters ful-
minating against it and the bulk of the Republicans arguing for it.
Texas was the only Southern state, except for Tennessee, where direct
legislative action was had on the amendment prior to the election; and
‘Texas decisively rejected it. Northerners were thus doubtless influenced
by what they assumed would happen when the other states acted on the

71

During the late summer preparations for the Congressional elections

‘got underway, and many wartime military leaders, now resigned or
S took an active part. In August the National Union Convention
Philadelphia to try to form a coalition in support of Johnson;

, the ex-Georgia commander, was chairman of an important

. He was also present at a Cleveland assembly in September,

PagelD.11244

Page 41 of

Compendium_V orenberg
Page 278




Case 3:17-cv-01017-BEN-JLB Document 123-4 Filed 11/10/22 PagelD.11245 Page 42 of

EROM APPOMATTOX TO THE RECONSTRUCTION ACTS

W ke calmly enou; but paid Radical heckleys :
0 Mm o musing%e fearsome Presidential wns“;]n
s tirades evoked continued taunts and the dashing Custer, cye,
WMM imony before the Reconstruction Committee had
though | M"-":I 1o Johnson's policy, now ferociously reproached (he
; mobs from the rear platform of the Presidential train, 7
S i dnoﬂbﬂiﬂ_“” mts party did not always
i ‘:m’ 1 of Johnson's viewpoint, l_:owever. Jol:gnsgn wanted an
mpressive escort and amassed as many important dignitaries as hg
M}m‘w he could not do without a naval delegation, he j;,.
duced Admirals Dayid G. Farragut and William Radford to go with hip,,
) He perhaps boped that the public would equate “presence” with “actiye,

rw:‘umd Grant. But Grant, while certam]y not

a presidential opponent of the Thaddeus Stevens stripe, was not, |ike
Steedman and Roussean, a “Johnson man.” Some of Grant's friends
were not sure of his views, however, and feared that under Pressure
Grant might go over to Johnson. Writing to one of Grant's persona
o e g sty and s 0 Bt i Tt oy
al could b ady and “true to his | s.”  “If the gene
wavers now—it will be as fatal to himself and to the country, asgheesi{:-l
o tion or indecision would have been in the Wilderness.” 7
| Wilson would have been somewhat reassured had he seen a confiden-

er from Grant to Sheridan at New Orleans in October. The
‘the fear that Johnson’s rashness was in-

hb!mmhafibeen

57

The Fruits of Confusion 105

hopﬁd Johnson would disperse I!h‘: Senate by military force if it sought to
him and would then call a national convention “to adjust the pending

difficulties.” 7® They would have taken considerable adjusting,

Johnson certainly never planned any such revolutionary use of the
Army against his Northern opponents, but he would likely have been

ad to effect some change in the military high command in order to in-
fluence affairs in the Snu¥h. At least, Grant suspected some such sinister
intrigue when Johnson tried to. sgr{d him to Mexico as a military advisor
to the American envoy, Maximilian and the French were certainly a
Prob]em that concerned the Army, and Grant would have been glad to
see the Mexican difficulty speedily resolved. But he twice declined the
mission, claiming that it was essentially a diplomatic one and that as
General-in-Chief he ought properly to stay in Washington. At a Cabinet
meeting Johnson tried once more to get Grant to agree to go and asked
the Attorney General if there were any legal reasons why Grant could
pot. Grant interjected that as a military officer he would obey “any legal
military order” of Johnson’s, but since this was a civil duty he Ppositively
declined it. “No power on earth,” he said as he left the room, “can
compel me to it.” 7

Cyrus B. Comstock, of Grant’s staff, in explaining the affair to Sheri-
dan called the position designed for Grant “a polite banishment” from
the capitol in effect and a very foolish role in reality since the minister
could consult or ignore the general, as he chose. Almost certainly, John-
son's purpose was political rather than diplomatic because at the same
time he tried to induce Sherman to be “Acting Secretary of War”—
though what was ultimately to become of Stanton remained vague. With
Grant in Mexico and Sherman in the War Office the Army would have
been controlled by a man more openly favorable to Johnson's policy
than either Grant or Stanton. But Sherman would not hear of it; hatred
of politics plus personal friendship for Grant combined to make him
) play the game. Since the ostensible cause of the project had
- necessity of sending some prominent soldier with the minister,
to Mexico and Grant stayed home. Thus the incident

; : e
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of reconstruction. Grapg
ws far he had taken o
1 in their camp.
irrelevant to an appropriations act
ations in the Southery
the proced 3 B
these two sections hag
Johnson faced the dilem,.-
go unpaid, or approv-
the only thing he
sent Congress g
Johnson hag
dnd a sound

Getting Started—Again 13

s proadening the protection afforded the Army against prosecutions
a4 damage suits, and a greater broadening could hardly have been
i This bill, alone among the four, did not receive a veto.?

The Reconstruction Ac.t sct_forth lITe framework of Congress’ .Suuth-
o P—"ﬁc'y’ but some det'a?ls still remained to be filled in. Although this
first act had made provision for state conventions, it had omitted par-
i ulars as to the election of delegates. Therefore on March 23 a Second
Reconstruction Act, passed over Johnson’s veto, remedied the problem.
4 acb commanding general was to order a registration of voters by Sep-

aber 1, and the oath to be taken upon registratiou-—essential]y that

istrant met the qualifications—was prescribed. The conventions
o consist of the same number of delegates as there had been mem-
of the most numerous house of the state legislature in 1860, and
mmanding general was to apportion the delegates in proportion to
stration figures. As many three-man boards of registration ap-
od by the commanding general as necessary were to conduct the
ration and superintend the election, The commanding general was
wigate the election results; and if a majority of the votes cast
tion favored a convention, he was to order the elected dele-

at the same election, to assemble within sixty days.??

ested in the commanding generals by the Ma gisla-
eping. Previously during Reconstruction the
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larger role in Reconstruction than mere thugs marching to the governor-’s
tune. To be sure, these militiamen, especially the officers, were all dedi- Chapter 7
cated Radicals, but they had a vested interest in securing for the party not J 5055

only power but also legitimacy. In this sense, the militiamen were active
agents in making Reconstruction work for the Radical party and the
Unionist populace. In the process, they made the State Guard an effec-
tive, and well-regulated, instrument of force.

Tue CreaTioN oF A Rabpicar Army

i ON JANUARY 11, 1867, A FORMER CONFEDERATE GUERRILLA SHOT AND
| killed Almon Case, a Radical state senator, near his home in Troy,
Tennessee. Troy is in Obion County in northwestern Tennessee, a
dangerous place for Radicals to live in the post—Civil War period. The
majority of Obion’s white males had voted for secession in 1861, and
during the war the county was a haven for Rebel guerrillas. These
whites did not like Senator Case, a wartime Unionist who firmly
supported the Reconstruction administration of Governor William G.
Brownlow. Case represented a small constituency that increasingly
found itself the target of ex-Confederate harassment. In September
1866, an assailant murdered Case’s son, Emmit. And at the time Case
himself was killed, his assassin, Frank Farris, also wounded two Obion
County deputy sheriffs. Although a reward of two thousand dollars was
placed on his head, Farris enjoyed the protection of local Obion whites
and was never arrested.’

Case’s death sounded the political tocsin for the Radicals. After two
vears, their hold on power was still precarious in much of the state.
Although the Radicals controlled all branches of the state government,
their authority was routinely flouted by the state’s large populace of ex-
Confederates and a sizable group of Conservative Unionists—collectively,
the anti-Radicals. The Tennessee General Assembly condemned the
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assassination. Radicals, in particular, regarded it as another example of
“the spirit of hatred, malice, and uncharitableness, the legitimate fruits of
treason” that plagued much of the state. According to the Radical
Samuel Arnell, “No explanation but political feeling could be offered for
the act.” The time had come, so it seemed, for the Brownlow adminis-
tration to crack down hard on lawlessness. The Obion incident added
impetus to Radical efforts to secure the passage of a militia bill, one that
envisioned a powerful State Guard as a means of protection for the party
and the Reconstruction process, and a new franchise bill, one that
, extended suffrage to blacks. (Both bills were then being debated in the
| second session of the Thirty-fourth General Assembly.) The Radicals
viewed 1867 as a critical year for Reconstruction and for their hold on
| power. The first of August would mark the first peacetime statewide
election since 1860 and the first time that southern blacks had ever
voted. Case’s death, however, marked an ominous start to that year.?
The Civil War had produced great enmity between those Tennes-
seans who supported the Union and those who advocated secession. As
u the sectional crisis unfolded in early 1861, most Tennesseans generally
repudiated the idea of disunion. Public opinion changed, however,
with the outbreak of war in April. In early May, secessionist governor
Isham G. Harris and his allies in the general assembly effected a decla-
ration of independence, subject to approval by the voters on June 8.
Harris then entered into a “military league” with the Confederacy
and began raising an army to defend the state against Federal invasion.
Unionists from East Tennessee, the stronghold of Unionism in the
state, gathered in Knoxville on May 30 and denounced Harris’s fait
accompli. Nevertheless, their efforts to halt the slide into secession
failed. With aroused passions, West and Middle Tennessee voted over-
whelmingly for secession on June 8. A second convention of East
Tennessee Unionists gathered in Greeneville on June 17 and called for
separate statehood, but the Harris regime ignored their application.”
Thwarted in their peaceable efforts to resolve the situation, many
Tennessee Unionists resorted to violence. With the Civil War well
underway, Unionist guerrillas in East Tennessee launched an uprising
in November 1861. They burned five important railroad bridges and
‘ threw the region into pandemonium. The Confederacy countered with
| military occupation and martial law. Nevertheless, Unionists in East
Tennessee as well as the other regions of the state continued to fight; at

Tennessee in the late 1860s
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least thirty thousand of them joined the Federal army, forming more
than thirty regiments of Tennessee volunteers. These Unionists fought
not only for their nation but also for the defense of their own homes and
communities, which had been overrun by Confederate forces. For four
years, Tennessee suffered a violent mixture of conventional and guerrilla
warfare, along with political persecution and social and economic chaos.
In many localities, the war descended to the level of personal vendetta
and atrocity begot counter-atrocity.*

As the Confederacy collapsed in 1864-65, Tennessee Unionists quar-
reled over how to restore civil government. Two competing political fac-
tions emerged: the so-called Unconditional Unionists, men who whole-
heartedly supported the Lincoln administration and the Republican
party; especially the Radical wing, and the Conservative Unionists, men
who opposed secession but also opposed emancipation. The
Unconditional Unionists, who increasingly identified themselves as
Radicals, viewed the ex-Confederate majority as “traitors” and “rebels”
who deserved some kind of punishment for rending the Union and dis-
rupting the lives of loyal men. Conservative Unionists urged a more con-
ciliatory attitude toward ex-Confederates. At a convention in Nashville
in January 1865, the Radicals, most of whom came from East Tennessee,
dominated the proceedings and restored civil government on their terms.
William G. Brownlow, a prominent Radical Unionist whose Knoxville
Whig and Rebel Ventilator had waged a venomous propaganda war
against the Confederacy, became the new governor on March 4, 1865.
Intent on consolidating Radical power, this former circuit-riding
Methodist preacher implemented a stern Reconstruction program.’

From the outset of Reconstruction, Governor Brownlow’s main
priority was to establish an electorate in Tennessee “that shall be thor-
oughly loyal.” To this end, the Radical Unionists in the general assem-
bly enacted a franchise law in June 1865 that temporarily forbade some
eighty thousand ex-Confederates from voting. To the Radicals, such a
measure seemed logical and justifiable. As state senator Samuel Arnell
reasoned, “Rebellion had no right or privilege of citizenship whatever.
This was the legal status brought about by secession. . . . To say that
people conquered with arms in their hands are to be handed over to
themselves for reconstruction is to talk absurdly, without sense.” To the
anti-Radicals, however, such thinking was spurious reasoning for what
amounted to a naked power grab—the essence of “Brownlowism.” The
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William G. Brownlow. Courtesy of Special Collections Library, University of

Tennessee, Knoxville.
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fall congressional elections of 1865 proved a disappointment for t.he
Radicals. In many instances, anti-Radical forces violated the franchise
provisions, particularly the discriminatory loyalty oaths, and only t}?.ree
Radicals, all from East Tennessee, won their races. Arnell later prevailed
in his Middle Tennessee district, but only after Brownlow tossed out
thousands of “illegal” votes. Similarly, county elections held in_ March
1866 resulted in numerous victories for former Confederates in Wfist
and Middle Tennessee. In the eyes of the Radicals, Conservative
opponents of the Brownlow administration, in league with the.ir ex-
Confederate partners, were manipulating the letter of the franchise act
in order to pervert its spirit.* .
In May 1866, a second, more severe, franchise law was passed. This
new act created commissioners of registration for each county under
direct executive control and permanently disfranchised all ex-
Confederates. Brownlow, while admitting that this franchise amend-
ment was “a terrible bill,” insisted it was necessary under the circum-
stances. Resistance to this measure resulted in the resignation of
twenty-one Conservative members of the state house in an effort to
prevent a voting quorum. Once again, Brownlow resorted to. makeshift
countermeasures to thwart what the Radicals called the “little rel:.’el-
lion.” He hcld special elections and then seated candidates of Radical
proclivities who helped pass the revised franchise bill.” .
These franchise restrictions were crucial to Radical Reconstruction
in Tennessee. There was simply no other practical way to ensure th?lt
those who had ruptured the Union in 1861 did not regain power in
1865. Brownlow said as much in one of his first executive proclama-
tions, when he declared that the Franchise Act of 1866 “IS TP?E
SUPREME LAW OF THE LAND, and will be rigidly enforced” He said
further that those who defied its precepts would be “dealt with as
rebels.” As events demonstrated, Radicals increasingly viewed even Con-
servative Unionists as “rebels.” Unfortunately for the Brownlow admi_n—
istration, the Radicals were discovering that proscripti.ve legislative
decrees, stringent loyalty oaths, and truculent gubernatorial proclama-
tions were hollow measures without the coercive power to back them
up. In the absence of an armed deterrent, these measures only inflamed
the opposition and invited defiance. “Brownlowism” in 1865 and 1866
had spawned hatred, not fear.® o
Hatred contributed to Senator Case’s death. His assassination, how-
ever, was not an isolated event but the culmination of more than a year
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a year of anti-Radical agitation throughout the state. Governor Brownlow
warned his followers as early as 1865 that “the spirit of Rebellion
and nullification still exists and must be defeated.” Lawlessness in
1865, however, was attributable more to Civil War aftershocks than to
a premeditated plan for counter-Reconstruction. But events in 1866
portended trouble for the Radicals. The most infamous example of
Reconstruction violence in Tennessee is the oft-cited Memphis race riot
in May. This terrible event left forty-six blacks dead and a nation in
shock. To the Radicals, this atrocity was a harbinger of things to come.
To be sure, the riot was a product of racial hostility, not political out-
rage, but it highlighted the precarious freedom enjoyed by blacks, a free-
dom the Radical party had the responsibility of defending. To protect
blacks, and to overcome the numerical weakness of the Radical party in
West and Middle Tennessee, the Radicals in the assembly began to con-
sider black suffrage in 1866. Brownlow, like most other Radicals, had
misgivings about bestowing the right to vote on blacks, but political sur-
vival demanded it: “Without their votes, the State will pass into disloyal
hands, and a reign of terror . . . will be the result.” Strengthening the
party was understandable, but disrupting the racial order was risky.
With blacks as voters, ones presumably loyal to the Radical party, the
racial hostility and political tension already manifest in the state would
be magnified.’

Anti-Radicals steadily fueled the political tension. Widespread crit-
icism, especially from Conservative and ex-Confederate newspaper edi-
tors, tormented the Brownlow administration. These spokesmen
rejected the legitimacy of Radical Reconstruction. A sedition act, passed
by the Tennessec General Assembly in June 1865 » theoretically stifled
such eriticism, but there is no indication that this law was ever enforced.
The US. Army did arrest Emerson Etheridge, a prominent Con-
servative from Weakley County, for sedition and treason against the
Brownlow administration, but he was exonerated by a federal military
tribunal in November 1865 and soon resumed his vocal opposition to
the Radicals. For the most part, the anti-Radical press, be it Con-
servative or ex-Confederate, lambasted the Brownlow government
without mercy and without reprisal. !

More unsettling to the Radicals than “seditious” editorials and
speeches was the emergence of a concerted anti-Radical effort to usurp
political power. Through the spring of 1866, a political conspiracy
unfolded in West and Middle Tennessee. Disgusted by the second
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franchise law, a caucus of Conservative leaders met in April to devise a
plan to overthrow the Radical state government. Anti-Radical newspa-
pers in West Tennessee unabashedly promoted the conspiracy. The con-
spirators sought the backing of President Andrew Johnson. A schism
between the president and the congressional Republicans had emerged,
and this Tennessee cabal hoped that Johnson’s political struggle would
translate into support for a coup. Horace Maynard, one of Tennessee’s
Radical congressmen, assured Governor Brownlow that “the project of
overturning the present state government . . . will not prevail.” But
Brownlow had already braced himself for conflict: “No earthly power
can drive me from the support of the men and party who fought the
battles of the late war, and put down the rebellion.” Many Conservatives
condemned this conspiracy (as did President Johnson), and the threat-
ened coup never materialized, but to the Radicals, it was part of a pat-
tern of growing insurrectionary opposition."!

Attempts at counter-Reconstruction reached a ¢limax during a spe-
cial session of the assembly to consider ratification of the Fourteenth
Amendment and the readmission of Tennessee to the Union that would
follow. President Johnson’s obstruction of congressional Reconstruc-
tion encouraged many Tennessee Conservatives to block efforts by
the Radicals to ratify the amendment. Governor Brownlow resorted to
forcible measures to ensure passage. He initially called on the federal
garrison for help, but Gen. George H. Thomas demurred. Therefore,
Brownlow ordered the sergeant at arms to arrest certain “refractory”
members (i.e., Conservatives who opposed the amendment) in order to
achieve a quorum but forbade them to vote. The amendment was rati-
fied on July 19, 1866, and Tennessee rejoined the Union on July 2’-%. A
Tennessee judge who later ruled the ratification process unconstitu-
tional was impeached and removed by the Radicals. Coupled with his
vote tossing in 1865, Brownlow’s conduct during these proceedings
provided the anti-Radicals with plenty of propaganda ammunition.
From the Radical perspective, however, these were imperative measures
taken against an intransigent foe.”

Unfortunately for the Radicals, readmission to the Union did not
end their troubles. Stymied by Radical authority, many frustrated ex-
Confederates began resorting to political violence in 1866; the state gov-
ernment found itself calling on the federal garrison for aid on numerous
occasions. During the March county elections, Brownlow, dismayed by
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ex-Confederate audacity in violating the Franchise Act of 1865, man-
aged to get federal troops deployed to Marshall County, where they pre-
vented efforts to disrupt the voting. Brownlow even reluctantly acqui-
esced to the US. Army’s continued presence in his beloved East
Tennessee due to open resistance in that area. By the summer, conditions
had deteriorated to such an extent that one army officer compared the
disloyal lawlessness of Middle and West Tennessee to the ex-
Confederate defiance he had witnessed in Mississippi. According to
another officer, conditions in the rural parts of Tennessee were “most
deplorable. . . . Outrages of all kinds [were] being committed without
any effort on the part of the civil authorities to arrest the offenders,”

It was during these restless months that the Ku Klux Klan was
spawned in Giles County. Originating as a fraternal organization, the
infamous KKK soon developed into an unofficial paramilitary wing of
the anti-Radical forces. Although its full terror would not occur until
1867, by the end of 1866 the nascent Klan frequently engaged in racial
and political intimidation in Giles and its neighboring counties of
Middle Tennessee. As one historian of the Klan has written, “If Giles
County . .. was not the most lawless county in Tennessee in 1866 and
1867, it ranked high on the list.”**

Beyond the Klan’s activities, instances of political obstruction and
violence increased as the year went on. In August, Chancellor J.J. Noah
of Maury County complained to Governor Brownlow that outgoing
chancellor David Campbell, a Conservative in league with local ex-
Confederates, including Klan leader John C. Brown, had “contuma-
clously” refused to permit him to take office and had, in effect, shut
down the court system. Noah believed that Campbell’s “pow-wow” of
“rebel friends” was trying to incite trouble. He requested assistance,
but immediate relief was not forthcoming. Army general George H.
Thomas corroborated Noah’s allegations in his annual report to the sec-
retary of war and added that local law enforcers throughout the region
were basically “rebel sympathizers.”"®

Maury’s neighboring counties in Middle Tennessee experienced
similar disturbances. Discharged Union soldiers from Grundy County
petitioned the governor for aid in their ongoing fight against local ex-
Confederate outlaws. And one desperate farmer from Marshall County
described an atmosphere of virulent hostility toward Unionists and
blacks: “We cannot get justice here. . . . It is dangerous for us to go
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about, particularly a man who has served in the Federal army. . . . Here
the civil law is a dead letter. . . . If the Governor and General Thomas
don't send us some help, we are gone under. . . . We are in a worse con-
dition than we had in 1861.” While U.S. troops may have quelled dis-
order in March, during a special November election, with no troops in
the vicinity, Marshall Conservatives violated the 1866 Franchise Act,
ignored the registrar, and defeated a Radical candidate for local office.
The Radical Nashville Daily Press and Times claimed that the situation
in Marshall County was representative of that in many other parts of
the state. To this newspaper, the “spirit which provoked secession and
dragged the South into war is neither dead nor dormant, but a living
and active feeling in the hearts of the reconstructed traitors.”®

The Daily Press and Times was not exaggerating, for ex-Confederate
lawlessness erupted elsewhere in Middle Tennessee. General Thomas
reported that Unionists and blacks in Robertson County were “in con-
stant danger of their lives.” Sumner County proved especially trouble-
some. Under their old guerrilla commander, “King” Ellis Harper, a
“gang” of about 150 ex-Confederates ruled the county like warlords, ter-
rorizing Unionists and freedmen alike. The situation became so intoler-
able that the army sent a cavalry detachment under Capt. Edwin H. Leib
to drive Harper’s band out. Leib spent most of November and December
hunting down these guerrilla outlaws, his efforts taking him throughout
much of northern Middle Tennessee and into parts of Kentucky.
Referring to the ex-Confederates as “barbarians,” Leib informed his
superiors that “if the troops are withdrawn . . . there will be no peace or
quiet for the black man and the very few Union men in those counties.”
Leib’s campaign was, in its essentials, indistinguishable from the dozens
of such operations conducted in that region during the Civil War”7

Unfortunately for the Radicals, the withdrawal of U.S. troops was
well under way in 1866. President Johnson, whom Governor Brownlow
had recently dismissed as a “dead dog,” saw no reason to maintain a
large garrison in the Volunteer State. After readmission to the Union,
troop strength in Tennessee dwindled from over seven thousand at the
beginning of the year to less than two thousand by the end. Moreover,
with the exception of Captain Leib’s detachment, most of the federal
troops were stationed in Nashville and remained in camp.’®

Increasing anti-Radical defiance coupled with the decreasing pres-

ence of the federal garrison boded ill for the Radicals. The situation
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prompted a delegation of twenty-two East Tennesseans to submit a
petition to their congressmen. These Radicals proclaimed that “our
prosperity as a people . . . depends almost entirely on the action of the
loyal people of this section of the state.” They urged their government
to take decisive measures to subdue the opposition. Governor
Brownlow and other Radicals believed a second civil war within the
state of Tennessee was inevitable, perhaps imminent. A rumor of an
agsassination attempt against Brownlow himself circulated in October,
charging certain ex-Confederates with trying to derail a train the gov-
ernor had planned to use on a trip to Knoxville. In the autumn of 1866,
Brownlow participated in the Convention of Union Loyalists, a group
of southern Republicans who toured the North as part of a campaign to
counter Andrew Johnson’s anti-Radical stump of northern cities, the
so-called Swing around the Circle. The Tennessee governor harangued
his audiences about ex-Confederate efforts to restart the Civil War. He
vividly described a condition of incessant hostilities and spoke of the
need to march fresh armies into the South and finish off the traitors
once and for all. Regardless of whether his assessment was accurate, it
is notable that the key ingredient in his plan was military streng ',
something his own government lacked."

On November 6, in an address before the legislature, Governor
Brownlow formally condemned the growing anti-Radical agitation and
violence. Describing what he called the “Threatened State of Revo-
lution,” Brownlow recited a familiar litany of political sedition, intimida-
tlon, and conspiracy; all designed to disrupt the state election of August
1867 and topple the loyal government. Explaining that “there is no mili-
tary organization anywhere in the State,” Brownlow implored the assem-
bly to take “fearless action™ “I recommend that you authorize the enlist-
ment of a few regiments of loyal militia, to be armed and held as minute
men, subject to the call of the Executive, to suppress insurrection or pro-
tect the ballot-box.” He closed by promising to sustain the laws “be the
consequences what they may.” No doubt Brownlow exaggerated the
threat of a second civil war and his own government’s impotence, but
given the unrepentant nature of many ex-Confederates, the Radicals were
certainly confronted by an opponent who was both hostile and disloyal.*

Some three months after this address, on February 20, 1867, the
assembly passed the Act to Organize and Equip a State Guard.
Brownlow now had his much desired military strength. For all of the
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criticism of Radical “tyranny” and “oppression,” the Brownlow admin-
istration was remarkably slow to develop a reliable coercive instrument
akin to a state militia. Not until two years after gaining power did the
Radicals create this “loyal militia.” A number of factors account for this
delay. Cost was a primary concern for the state government. In the
aftermath of the war, Tennessee was essentially bankrupt; many Ten-
nessee legislators were loathe to add another expense, such as a militia
organization, to the civil government’s budget. State authorities pre-
ferred using the services of the free federal garrison in combating law-
lessness, as long as it was available. Additionally, the issue of political
legitimacy played a tacit, but crucial, role. Despite their suppression of
ex-Confederate political liberties, the Radicals genuinely wanted a
republican form of government. Cognizant of their minority political
status, they were reluctant to create an armed force that would perforce
be partisan. Only exigent circumstances could justify a standing army in
peacetime. Besides, Conservative factions in the legislature were sure to
oppose any militia bill that suggested the slightest political intent. To be
sure, the anti-Radicals accused the Brownlow administration of tyranny
anyway, but an arbitrary and excessive use of force would have con-
firmed it and possibly undermined Radical solidarity. Thus, Governor
Brownlow adopted an incremental approach to the use of force. In this
respect, the Tennessee State Guard marked the last resort, not the first
choice, of Brownlow’s “iron-glove regime.”'

The Radical path to the State Guard Act of 1867 was circuitous and
strewn with political obstacles. Tennessee legislators did debate the cre-
ation of a militia force from the time civil government was restored in the
spring of 1865, but this early effort to augment executive power ulti-
mately came to naught. Shortly after his inauguration on April 5,
Governor Brownlow informed the legislature that armed bands of ex-
Confederate guerrillas continued to roam the state and that the freed-
men needed protection. Accordingly, he urged the creation of a “military
contingent fund . . . confiding it under the control of the Executive.”
Unionists in the assembly agreed and soon presented several bills that
went beyond a mere contingency fund and called for an actual militia.
Roderick R. Butler of Johnson County, a leading member of the largely
Radical state senate, presented on April 21 a bill titled “Amend the
Militia Laws.” Butler insisted that the militiamen be drawn from those
Tennesseans mustering out of the army and believed that about three
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thousand would be sufficient. West Tennessean Fielding Hurst agreed
and endorsed the militia bill as a law that would “inspire confidence in
the people.” Similarly, the Radical John Trimble of Davidson County,
echoing the sentiments of President Johnson, stated that “the people
must form home companies and protect themselves like men.” Despite
some concerns over cost and priorities, W. K. Hall of Dyer County
believed that the militia bill was “about as good as we shall be likely to
obtain.” In the course of this debate, some Radicals even suggested con-
scripting secessionist clergymen into the militia as a means of punish-
ment. Amid such support, Butler’s militia bill easily passed its third read-
ing, after only a few days of deliberation, sixteen to four.”

Meanwhile, in the state house, William J. Smith, chairman of the
military committee, forcefully moved various pieces of militia legislation.
At the time, Smith was probably the most zealous advocate for a state
militia. A wartime Unionist and slaveholder from the West Tennessee
county of Hardeman, Smith had been arrested by Confederate authori-
ties in 1861 and charged with treason. Although he was acquitted, local
secessionists threatened Smith’s life. At this point, he joined the Union
army, serving as a scout in West Tennessee and later as a cavalry com-
mander. He finished the war with a brevet brigadier generalship. A
staunch Republican by 1865, Smith was a loud proponent of Radical
Reconstruction for whom a loyal militia force was second in importance
only to a strict franchise law. From the end of April to the beginning of
June, he directed efforts to move some four militia bills through the
house. He replaced Butler's original senate bill with his own bill “to
Organize a State Guard,” but the substantial number of Conservatives in
the state house defeated this piece of legislation. Perhaps angered, Smith
resisted efforts to pass a revised version of Butler’s senate bill. Eager to
get something passed before the session ended on June 12, however, he
readily supported a new senate bill for “the Military Discipline and
Defense of the State.” Nevertheless, this bill was defeated, as was the
hasty reintroduction of the Butler bill on June 7. Smith’s parliamentary
inexperience coupled with his apparent stubbornness contributed to the
assembly’s failure to enact any militia laws in 1865.2

However attractive a state militia may have sounded to Tennessee
Radicals, there was no sense of urgency about creating such an organiza-
tion in 1865. Many elected officials, most notably James R. Hood, a house
Conservative from Hamilton County who voted against all of the militia
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bills, believed a state militia was fiscally impractical and unnecessary
f given the presence of a large federal garrison (over sixteen thousand sol-
diers were stationed in Tennessee at the time). Accordingly, the assembly
petitioned the president for military aid, reminding him of his constitu-
tional duty to “guarantee . .. 2 Republican form of government.” Presi-
dent Andrew Johnson assured the Brownlow administration that Gen,
George H. Thomas, the department commander, would furnish “what-
ever amount of military force is necessary to sustain the civil authority and
enforce the law.” Brownlow and most Radicals happily accepted this
military force. As the defender of Nashville against Confederate general
John B. Hood’s invasion in 1864, Thomas was popular with Tennessee
Unionists. Moreover, Thomas was sympathetic to the Radical cause in
the state. Though content to rely on U.S. troops, the general assembly did
offer some comfort to county authorities confronted with guerrilla bands
left over from the war. In June, it passed the Act For the Protection of
Sheriffs, which authorized the creation of County Guards, posses of
twenty-five men that local sheriffs could employ to combat outlaws.*
By 1866, as political tensions mounted, these means of law enforce-
ment proved inadequate. The Sheriffs Act was designed to combat left-
over guerrillas, not enforce a Reconstruction political agenda. Brownlow
was generally pleased with how sheriffs in East Tennessee suppressed
ex-Confederate lawlessness, but sheriffs elsewhere were less interested
in promoting Radical policy. As for the federal garrison, General
Thomas, in accordance with President Johnson’s final proclamation
ending the war, scaled down U.S. Army operations (fewer than two
thousand soldiers were stationed in the state for most of the year).
Moreover, after Tennessee’s readmission, the federal government prop-
erly expected the state government to solve its own problems.”

To this end, the Radicals enacted the controversial Metropolitan
Police Act in May 1866. This law granted the governor significant con-
trol over the police forces in three of the state’s major urban centers:
Memphis, Nashville, and Chattanooga. (Knoxville, Brownlow’s home-
town, was considered secure for the Radicals, although it did have a self-
appointed “secret” police to keep crime in check.) The disappointing
results of the March elections and the horrors of the Memphis race riot
seemed to justify this increase in the executive’s coercive powers, but the
Metropolitan Police was only partially effective in suppressing anti-
, Radical activities. In Chattanooga, police commissioners appointed by

William J. Smith, 1865. Courtesy of the Massachusetts Commandery Military
Order of the Loyal Legion and U. S. Army Military History Institute.
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George H.
Thomas, 1863-64.
| From Miller’s

| Photographic History
of the Civil War.

Brownlow did help the Radicals win that city’s December municipal
elections, but most of the city’s residents found this use of force dis-
tasteful and protested the partisanship of the police. In Memphis, the
Metropolitan Police became mired in that city’s complicated politics.
The commissioners divided their loyalties between rival Republican fac-
dons, undermining Brownlow’s influence in the process. In Nashville,
the popular Conservative mayor Matt Brown, who habitually reminded
people of his steadfast refusal to take the state’s loyalty oaths, levied an
injunction against Brownlow’s commissioners that inhibited the organ-
ization of the Metropolitan Police for months. Not until October 1867,
when the Radicals won mayoral power, would a viable Radical police
force materialize in Nashville. Even when fully employed, however, the
Metropolitan Police Act limited Brownlow’s reach to the cities, leaving
the majority of the state unpoliced.*®

"To achieve real and lasting power, the Radicals needed a strong, reli-
able force at the Governor’s immediate disposal. Enter the Tennessee
State Guard. Past elections demonstrated to the Radicals that the
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Franchise Act of 1866 required vigilant enforcement, something only a
militia force could provide. Furthermore, the necessity for the State
Guard was decidedly urgent given the Radicals’ pending efforts to
enfranchise blacks. The Radical party was making a major effort in 1867
to implement its final version of Reconstruction—a Republican political
hegemony that promoted public education, economic development, and
a measure of racial equality. The potential for a second civil war,
Brownlow’s “State of Revolution,” threatened to wreck these plans. The
success of this Reconstruction venture, and the political survival of the
Radicals, demanded a powerful militia to counter any armed resistance.
By the autumn of 1866, the Radicals were on the verge of force politics.

Conservatives viewed with growing alarm both Brownlow’s request
for a militia force to prevent a rumored second civil war and the Radical
party’s gravitation toward black suffrage. Misperceptions concerning
the creation of a large state militia circulated throughout the autumn.
Edward H. East believed that the Radicals intended to “arm about
30,000 soldiers (white & negroes).” Alvan C. Gillem claimed that the
recent political tension was the fault of the Radicals, who sought a “pre-
text to arm the militia, which in Middle & West Tennessee will be
mostly colored” John S. Brien urged President Johnson to replace Gen-
eral Thomas with an army commander more favorable to the
Conservatives, noting that “if Brownlow Sucedes in arming the negroes
and organizing them as Malitia,” then Conservatives would need white
troops to maintain order.””

Governor Brownlow left the particulars of the militia to the discre-
tion of his Radical cohorts in the legislature. Within weeks of the
Governor's November “State of Revolution” address, they dutifully pre-
sented two militia bills for consideration. Words of encouragement came
from the Radical Daily Press and Times, which declared “A Well
Organized Loyal Militia” to be one of the party’s principal objectives for
the upcoming year. The sense of urgency notwithstanding, the state
house military committee took a long time—nearly two months—to
draft a single, suitable bill. The assassination of Senator Case, however,
accelerated the process. Shortly after this instance of ex-Confederate
violence, William J. Smith, the champion of earlier efforts to create a
state militia, presented a lengthy, complex militia bill that incorporated
ideas from all previous bills on the matter. Smith’s bill—No. 727,
“To Provide for Organizing, Arming, and Disciplining the Militia™—
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contained twenty-nine sections dealing with every imaginable detail and
contingency from personnel qualifications and recruitment procedures to
training regulations and supply matters. Smith envisioned militia forma-
tions as large as divisions and volunteers who would serve for three years.
The bill further stipulated that regiments would consist of an equal
number of white and black troops. But the bill was plagued by extrane-
ous details. Section 7 explained at length the adjutant general’s respon-
sibilities, although James P. Brownlow had already been performing
quite ably in that capacity for two years. Section 10 described how sol-
diers were to dress and exactly what gear they would carry. Section 16
required so many days of military exercise per calendar year. Section 17
explained how and when subordinate commands were to report to
higher headquarters. Section 24 provided instructions on employing
artillery (a “four gun battery” was assigned for each brigade), even though
there were no field pieces in the Tennessee arsenal. One portion of the
bill even forbade the enrollment of “idiots and lunatics.” A Conservative
newspaper mockingly declared that this “lunatic clause” exempted the
Radicals from participation in the militia altogether.”

However cumbersome Smith’s bill, the Radicals passionately
pushed for its “immediate passage.” James A. Doughty of Campbell
County reportedly exclaimed that “the loyal men intended to control
the State; if they could not control her peaceably they would control her
by blood-shed.” As an afterthought, he added that “there had not been
blood enough shed.” James S. Mulloy of Robertson County echoed
Doughty’s statements. Accusing the ex-Confederates of “rape, robbery,
murder and arson” throughout the state, he endorsed the militia bill,
claiming that he “had rather be radically right that radically wrong.”
The Conservatives were appalled by such statements and attempted to
postpone the bill’s passage. John Lellyett of Davidson County warned
that “armies and troops produced more murders and crimes than they
suppressed.” Nevertheless, Conservative delay tactics were defeated
when William ]. Smith forced a roll-call vote on the bill. It passed its
second reading thirty-nine to twenty-three, but the tally reflected sig-
nificant opposition.”

Outside observers took a keen interest in Smith's militia bill No.
727, and state newspapers weighed in on the legislative discussions. The
Radical Nashville Daily Press and Times applauded the assembly’s deci-
sive action. It described the bill as the surest means to “exterminate the
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intolerable evil” of ex-Confederate violence, and it reminded readers that
this bill limited Governor Brownlow to little more than eight thousand
men, whereas Confederate governor Isham Harris had mobilized fifty-
five thousand men in 1861. The Conservative Nashville Union and
Dispatch condemned the militia bill as a “despotic scheme” engineered by
the Radicals to secure their tyranny. Repudiating the Radical claim of
Rebel lawlessness and ignoring the manifest political violence, the Union
and Dispatch marveled that such legislation could be provoked by the
death of a single man—Almon Case. This newspaper claimed that a
state militia “will be a disgrace to the civilization of the age.” In response
to such criticism, the Daily Press and Times smugly retorted, “Let them
wail.” The Knoxville Whig, Brownlow’s personal propaganda machine,
offered a reasoned justification for the militia. It reassured Conservatives
that “no very large number [of militiamen| will ever be called into actual
service.” It further insisted that the militia was not designed to control
elections but to uphold the law where “a general spirit of defiance reigns
supreme.” Finally, it proclaimed that the Radicals would triumph “with-
out brute force,” and that with a militia, the governor could ensure that
the Rebels also refrained from “brute force.” Unconvinced, the Union and
Dispatch rhetorically asked, “How much of republican government will
there be left when these Praetorian bands are turned loose?™

Realizing the seriousness of creating a standing army for the gover-
nor, even some Radical politicians urged caution. Smith’s version of the
militia bill ultimately proved too unwieldy, and other bills paraded the
assembly floor in early February. In an effort to conciliate fellow Radicals
and maintain his central role on the militia issue, Smith submitted a sim-
plified version of his militia bill, but the house rejected it in a close vote
(thirty to twenty-six). Conservatives consistently maintained that a mili-
tia was an excessive response to “the usual criminal outcroppings incident
to every community” and recommended the cessation of debate on the
topic. The Radicals, however, though still undecided on a final version,
made the militia the “special order” of business for the house.”

As house legislators wrangled over the issue, Radicals in the senate
crafted the militia bill that eventually passed into law. Alfred M. Cate,
one of the Unionist heroes of the 1861 bridge-burning episode in East
Tennessee, maneuvered a more succinct militia bill, An Act to Organize
a State Guard, through the senate despite some reservations by several
members. Conservatives presented two amendments which stipulated
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