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MARK R. BECKINGTON 
Supervising Deputy Attorney General 
ROBERT L. MEYERHOFF 
Deputy Attorney General 
State Bar No. 298196 

300 South Spring Street, Suite 1702 
Los Angeles, CA  90013-1230 
Telephone:  (213) 269-6177 
Fax:  (916) 731-2144 
E-mail:  Robert.Meyerhoff@doj.ca.gov

Attorneys for Defendant Rob Bonta in his 
official capacity as Attorney General of the 
State of California 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

CIVIL DIVISION 

VIRGINIA DUNCAN, RICHARD 
LEWIS, PATRICK LOVETTE, 
DAVID MARGUGLIO, 
CHRISTOPHER WADDELL, and 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INC., a California 
corporation, 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

Case No. 3:17-cv-01017-BEN-JLB 

COMPENDIUM OF WORKS 
CITED IN DECLARATION OF 
RANDOLPH ROTH 

VOLUME 1 OF 7

Courtroom: 5A 
Judge: Hon. Roger T. Benitez 
Action Filed:   May 17, 2017 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14679   Page 1 of 295



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 2  

Compendium of Works Cited in Declaration of Randolph Roth     

(3:17-cv-01017-BEN-JLB) 
 

 

INDEX 

Works Decl. 
Page 

Compendium 
Page  

  HISTORICAL STATUTES   

  Joseph R. Swan, The Revised Statutes of the State of 

Ohio, of a General Nature, in Force August 1, 1860 

(Cincinnati: Robert Clarke & Co., 1860), 452 

28 n.88 0001 

  An Act Regulating the Right to Keep and Bear Arms, 

12th Leg., 1st Called Sess., ch. XLVI, § 1, 1870 Tex. 

Gen. Laws 63 

25 n.79 0005-0007 

  An Act to Regulate the Keeping and Bearing of Deadly 

Weapons, 12th Leg. Reg. Sess., ch. XXXIV, §§ 1, 3, 

1871 Tex. Gen. Laws 25 

26 n.80 0008-0011 

  Federal Explosives Act of 1917, 40 Statute 385   35 n.103 0012-0020 

  The National Firearms Act of 1934, 48 Statute 1236  34 n.102 0021-0026 

  The National Firearms Act of 1938, 52 Statute 1250  34 n.102 0027-0029 

  The Organized Crime Control Act of 1970, 84 Statute 

922 

35 n.103 0030-0071 

  BOOKS
i   

  Paul Avrich, Sacco and Vanzetti: The Anarchist 

Background 140-156, 181-195 (Princeton: Princeton 

University Press, 1991) 

34 n.99 0073-0079 

  Fox Butterfield, All God’s Children: The Bosket Family 

and the American Tradition of Violence 3-18 (New 

York: Vintage, 1996) 

13 n.31, 

30 n.90 

0080-0098 

  Sucheng Chan, This Bittersweet Soil: The Chinese in 

California Agriculture, 1860-1910, at 372 (Berkeley: 

University of California Press, 1986) 

30 n.91 0099-0102 

  J. A. Chapman, History of Edgefield County 39-41 

(Newberry, South Carolina: Elbert H. Aull, 1897) 

30 n.90 0103-0109 
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  Patrick J. Charles, Armed in America: A History of Gun 

Rights from Colonial Militias to Concealed Carry 70-

121 (New York: Prometheus Books, 2018) 

12 n.30 0110-0138 

  Robert J. Cottrol & Raymond T. Diamond, “Public 

Safety and the Right to Bear Arms” in David J. 

Bodenhamer & James W. Ely, Jr., eds., The Bill of 

Rights in Modern America, revised and expanded, at 

88-107 (Bloomington: Indiana University Press, 2008) 

19 n.53 0139-0162 

  Clayton E. Cramer, Concealed Weapons Laws of the 

Early Republic: Dueling, Southern Violence, and 

Moral Reform 69-96, 143-152 (Westport, Connecticut: 

Praeger, 1999) 

15 n.39, 

18 n.52, 

19 n.53 

0163-0185 

  Clayton E. Cramer, For the Defense of Themselves and 

the State: The Original Intent and Judicial 

Interpretation of the Right to Keep and Bear Arms 74, 

83-85, 97-140 (Westport, Connecticut: Praeger 

Publishers, 1994) 

19 n.53 0186-0215 

  George C. Daughan, Revolution on the Hudson: New 

York City and the Hudson River Valley in the 

American War for Independence (New York: W. W. 

Norton, 2016); Eric Monkkonen, Murder in New York 

City (Berkeley: University of California Press, 2001) 

137-38 

12 n.31 1750-1752 

  Edward C. Ezell, Handguns of the World: Military 

Revolvers and Self-Loaders from 1870 to 1945, at 24-

28 (Harrisburg, Pennsylvania: Stackpole Books, 1981) 

22 n.66 0216-0222 

  John Mack Faragher, Eternity Street: Violence and 

Justice in Frontier Los Angeles 463-80 (New York: 

W. W. Norton, 2016) 

27 n.82, 

30 n.91 

0223-0234 

  Francis S. Fox, Sweet Land of Liberty: the Ordeal of the 

American Revolution in Northampton County, 

Pennsylvania (University Park: Pennsylvania State 

University Press, 2000) 25-27, 32, 64-65, 91-92, 114 

 

13 n.31 1753-1759 
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  John B. Frantz and William Pencak, eds., Beyond 

Philadelphia: The American Revolution in the 

Pennsylvania Hinterland (University Park: 

Pennsylvania State University Press, 1998), 42-43, 

141-145, 149-152 

13, n.31 1760-1767 

  Terri Diane Halperin, The Alien and Sedition Acts: 

Testing the Constitution 1-8 (Baltimore: John Hopkins 

University Press, 2016) 

12 n.30 1768-1773 

  Julian S. Hatcher, Pistols and Revolvers and Their Use 

8-11 (Marshallton, Delaware: Small-Arms Technical 

Publishing Company, 1927) 

22 n.66 0235-0242 

  Charles T. Haven and Frank A. Belden, A History of the 

Colt Revolver and the Other Arms Made by Colt’s 

Patent Fire Arms Manufacturing Company from 1836 

to 1940, at 17-43 (New York: Bonanza Books, 1940) 

22 n.66 0243-0274 

  W. Eugene Hollon, Frontier Violence: Another Look 93-

95 (New York: Oxford University Press, 1974) 

30 n.91 0275-0282 

  Roy G. Jinks, History of Smith and Wesson 38-57, 104-

170 (North Hollywood: Beinfeld, 1977) 

22 n.67, 

22 n.68, 

23 n.69, 

23 n.70, 

23 n.71 

0283-0329 

  Philip D. Jordan, Frontier Law and Order—10 Essays, at 

1-22 (Lincoln: University of Nebraska Press, 1970) 

19 n.53, 

19 n.54 

0330-0343 

  Don B. Kates, Jr., “Toward a History of Handgun 

Prohibition in the United States,” in Cates, ed., 

Restricting Handguns: The Liberal Skeptics Speak Out 

7-30 (Croton-on-Hudson, New York: North River 

Press, 1979) 

19 n.53, 

19 n.53 

0344-0358 

  Jeff Kinard, Pistols: An Illustrated History of Their 

Impact 163 (Santa Barbara: ABC-CLIO, 2003) 

23 n.71 0359-0362 

  Aubrey C. Land, Colonial Maryland: A History 49-54 

(Millwood, New York: Kato Press, 1981) 

30 n.90 0363-0368 
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  Stephen C. LeSueur, The 1838 Mormon War in Missouri 

162-68 (Columbia: University of Missouri Press, 

1987)X 

30 n.91 0369-0375 

  Drew R. McCoy, The Last of the Fathers: James 

Madison and the Republican Legacy (New York: 

Cambridge University Press, 1989) 42-45 

11 n.29 1774-1776 

  Harold L. Peterson, American Knives: The First History 

and Collector’s Guide 25-70 (New York: Scribner, 

1958)  

17 n.51 0376-0401 

  Harold L. Peterson, Arms and Armor in Colonial 

America, 1526-1783, at 155-225 (New York: Bramhall 

House, 1956) 

9 n.13 0402-0476 

  Harold L. Peterson, Daggers and Fighting Knives in the 

Western World, from the Stone Age till 1900, 67-80 

(New York: Walker, 1968) 

17 n.51 0477-0504 

  Jack N. Rakove, Original Meanings: Politics and Ideas 

in the Making of the Constitution (New York: Alfred 

A. Knopf, 1996) 

12 n.30 1777-1778 

  David Rapoport, Waves of Global Terrorism: From 

1879 to the Present 65-110 (New York: Columbia 

University Press, 2022)  

34 n.99 0505-0553 

  Randolph Roth, American Homicide 42, 45, 61-63 

(especially the graphs on 38, 39, and 91), 118-121,  

     145-149, 158, 162, 180-186, 195-196, 199-203, 218-

219, 297-302, 332, 337, 354, 384-385 (Cambridge: 

The Belknap Press of Harvard University Press, 2009) 

passim 1779-1811 

  Randolph Roth, “Why Guns Are and Aren’t the 

Problem: The Relationship between Guns and 

Homicide in American History,” in Jennifer Tucker, 

Barton C. Hacker, and Margaret Vining, eds., A Right 

to Bear Arms? 116-20, 124-27 (Washington, D.C.: 

Smithsonian Institution Scholarly Press, 2019) 

 

passim 0664-0679 
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  Dennis C. Rousey, Policing the Southern City: New 

Orleans, 1805-1889, at 151-58 (Baton Rouge: 

Louisiana State University Press, 1996) 

31 n.93 0680-0682 

  Priya Satia, Empire of Guns: The Violent Making of the 

Industrial Revolution 9-10 (New York: Penguin Press, 

2018) 

9 n.13 0683 

  Priya Satia, “Who Had Guns in Eighteenth Century 

Britain?” in Tucker, Hacker, and Vining, A Right to 

Bear Arms 41-44 (2019) 

9 n.13 0684-0689 

  Alan Taylor, Divided Ground: Indians, Settlers, and the 

Northern Borderland of the American Revolution 

(New York: Knopf, 2006) 91-102 

12 n.31 1813-1820 

  Gordon S. Wood, The Creation of the American 

Republic, 1776-1787 (Chapel Hill: University of North 

Carolina Press, 1969) 65-70, 282-291, 319-328, 413-

425, 463-467 

11 n.29 1821-1846 

  Gilles Vandal, Rethinking Southern Violence: Homicides 

in Post-Civil War Louisiana, 1866-1884, at 67-109 

(Columbus: Ohio State University Press, 2000)  

31 n.93 0690-0713 

  Bill Yenne, Tommy Gun: How General Thompson’s 

Submachine Gun Wrote History 74-78, 86, 91-93 

(New York: Thomas Dunne Books, 2009) 

32 n.95, 

32 n.96, 

33 n.98 

0714-0728 

  LAW REVIEWS AND JOURNALS   

  Robert J. Cottrol & Raymond T. Diamond, “The Second 

Amendment: Toward an Afro-Americanist 

Reconsideration,” 80 Geo. L.J. 309, 309-61 (1991) 

19 n.53 0730-0771 

  Clayton E. Cramer, “Colonial Firearms Regulation” 

(April 6, 2016) (available at SSRN: 

https://bit.ly/3THcMTu)  

 

 

 

7 n.5 0772-0794 
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  Clayton E. Cramer & Joseph Olson, “The Racist Origins 

of California’s Concealed Weapon Permit Law,” 

Social Science Research Network, posted Aug. 12, 

2016, 6-7, 

https://papers.ssrn.com/so13/papers.cfm?abstract_id=2

599851. 

27 n.83, 

28 n.84, 

28 n.85, 

28 n.86, 

28 n.87, 

1848-1862 

  Rob Harper, “Looking the Other Way: The 

Gnadenhutten Massacre and the Contextual 

Interpretation of Violence,” 64 Wm. & Mary Q. 621, 

621-44 (2007)  

29 n.90 0795-0819 

  C. A. Harwell, “The End of the Affair? Anti-Dueling 

Laws and Social Norms in Antebellum America,” 54 

Vanderbilt Law Review 1805, 1805-1847 (2001). 

15 n.38 1863-1905 

  Holger Hoock, Scars of Independence: America’s 

Violent Birth (New York: Broadway Books / Penguin 

Random House, 2017) 308-322 

12 n.31 1906-1914 

  Herschel C. Logan, Cartridges: A Pictorial Digest of 

Small Arms Ammunition 11-40, 180-183 (New York: 

Bonanza Books, 1959) 

10 n.20 0820-0839 

  Mary Alice Mairose, “Nativism on the Ohio: the Know 

Nothings in Cincinnati and Louisville, 1853-1855” 

(M.A. thesis, Ohio State University, 1993) 

30 n.91 0840-1021 

 Jack N. Rakove, The Second Amendment: The Highest 

State of Originialism, 76 Chicago-Kent L. Rev. 157 

(2000) 

12 n.30 1915-1979 

  Brennan Gardner Rivas, “The Deadly Weapon Laws of 

Texas: Regulating Guns, Knives, and Knuckles in the 

Lone Star State, 1836-1930” (Ph.D. dissertation: Texas 

Christian University, 2019), 

https://repository.tcu.edu/handle/116099117/26778. 

24 n.79 1980-2210 

  Brennan Gardner Rivas, Enforcement of Public Carry 

Restrictions: Texas as a Case Study, 55 UC Davis Law 

Review 2603, 2609-10 (2021) 

 

25 n.79, 

25 n.80, 

27 n.81 

1022-1036 
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  Randolph Roth and James M. Denham, Homicide in 

Florida, 1821-1861, 86 Fla. Historical Q. 216-239 

(2007) 

16 n.45 1037-1061 

  Randolph Roth, Michael D. Maltz, and Douglas L. 

Eckberg, Homicide Rates in the Old West, 42 

W. Historical Q. 173-195 (2011) 

24 n.78, 

27 n.82 

1062-1105 

  Randolph Roth, Measuring Feelings and Beliefs that 

May Facilitate (or Deter) Homicide, 16 Homicide 

Studies 197 (2012) 

6 n.4, 

20 n.58 

1106-1125 

  Robert J. Spitzer, Gun Accessories and the Second 

Amendment: Assault Weapons, Magazines, and 

Silencers, 83 Law & Contemporary Problems 238 

(2020) 

34 n.202 1126-1149 

  LEGISLATIVE MATERIALS AND 

GOVERNMENT RECORDS 

  

  Department of Commerce, Bureau of the Census, 

Fourteenth Census of the United States Manufactures: 

Explosives 1126 (Washington, D.C.: Government 

Printing Office, 1922)  

33 n.97 1151-1154 

  Grand Jurors of Wilkes County, Georgia, Superior Court 

Minutes, July 1839 term, as quoted and discussed in 

Roth, American Homicide at 218-219 and n. 76. 

16 n.48 1155-1156 

  U.S Dep’t of Justice, Bureau of Alcohol, Tobacco, 

Firearms, and Explosives, Enforcement Programs and 

Services, ATF Federal Explosives Law and 

Regulations (2012) 

33 n.97 1157-1264 

  NEWS ARTICLES   

  Charlie Savage, Trump Administration Imposes Ban on 

Bump Stocks, N.Y. Times, Dec. 18, 2018  

 

35 n.105 1266 
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  OTHER SOURCES   

  Bureau of Alcohol, Tobacco, Firearms, and Explosives, 

Office of Enforcement Programs and Services, Office 

of Field Operations, Open Letter to All Federal 

Firearms Licensees, Mar. 22, 2022  

37 n.111 1268-1269 

  Buymymags.com – Home Page (last accessed on Oct. 4, 

2022), https://www,buymymags.com/ 

37 n.110 2212-2213 

  CDC Wonder Compressed Mortality Files, ICD-10  8 n.7 1270-1310 

  “A Complete Guide to Binary Triggers,” 

Americanfirearms.org, (last accessed Oct. 4, 2022), 

https://www.americanfirearms.org/guide-to-binary-

triggers/ 

37 n.111 2214-2237 

  CPI Inflation Calculator (https://bit.ly/3CS5UNl)  33 n.96 1311-1321 

  Guns.com – Price of Semiautomatic Handguns 

(https://bit.ly/3CVb1uW) 

37 n.110 1322-1325 

  Jerry Miculek, “Dual Glock 17 Rapid Fire 60 Rounds in 

5 Seconds! 660 RPM,” YouTube 

36 n.109 1326 

  Lunde Studio, Are Binary Triggers Legal (2022) All 

You Need to Know 

37 n.111 1327-1332 

  Military-today.com, M16 Assault Rifle  36 n.108 1333-1334 

  “Rapid Manual Trigger Manipulation (Rubber Band 

Assisted),” YouTube  

38 n.112 1335 

  Roth, “American Homicide Supplemental Volume: 

Weapons,” available through the Historical Violence 

Database, sponsored by the Criminal Justice Research 

Center at the Ohio State University 

(https://bit.ly/3TpI4yu) 

13 n.34, 

16 n.46, 

21 n.64, 

24 n.76 

1336-1437 

  Department of the Army, TC 3-22.9 Rifle and Carbine 

Manual (May 2016)  

 

36 n.107 1438-1689 
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  The Violence Project’s Mass Shooter Database, 

https://www.theviolenceproject.org/mass-shooter-

database/ 

39 n.113, 

40 n.114 

1690 

  Guns.com, AR-15s 33 n.96 1691-1696 

  Gunmagwarehouse.com, AR-15s 33 n.96 1697-1722 

  2011 Tucson Shooting,” Wikipedia. 40 n.115 1723-1747 

  Rick Sapp, Standard Catalog of Colt Firearms, at 96 

(Cincinnati: F+W Media, 2011) 

23 n.71 1748 

 

i The Declaration of Randolph Roth cites 30 books in their entirety, consistent with 
the practice of professional historians.  See Roth Decl. ¶¶  n. 29, n. 30, n. 37, n.38, 
n. 45, n.65, n.77, n.82, n.89, n.91, n.92, n.93, n.94, n.95, n.98, n.99, n.100, (citing 
Louis Adamic, Dynamite: The Story of Class Violence in America (New York: 
Viking, 1931); David F. Almendinger, Jr., Nat Turner and the Rising in 
Southampton County (Baltimore: Johns Hopkins Press, 2014); Patrick H. Breen, 
The Land Shall Be Deluged in Blood: A New History of the Nat Turner Revolt 
(New York: Oxford University Press, 2015); Scott Ellsworth, Death in a Promised 
Land: The Tulsa Race Riot of 1921 (Baton Rouge: Louisiana State University 
Press, 1982); John Hope Franklin, The Militant South, 1800-1861 (Cambridge: 
Belknap Press of Harvard University Press, 1961); Joanne B. Freeman, Affairs of 
Honor: National Politics in the New Republic (New Haven: Yale University Press, 
2001); Beverly Gage, The Day Wall Street Exploded: A Story of American in Its 
First Age of Terror (New York: Oxford University Press, 2009); Paul A. Gilje, 
Rioting in America (Bloomington: Indiana University Press, 1996); and David 
Grimsted, American Mobbing: Toward Civil War (New York: Oxford University 
Press, 1996); David Grann, Killers of the Flower Moon: The Osage Murders and 
the Birth of the FBI (New York, Doubleday, 2017); Pamela Haag, The Gunning of 
America: Business and the Making of American Gun Culture (New York: Basic 
Books, 2016); ; William Helmer and Arthur J. Bilek, The St. Valentine’s Day 
Massacre: The Untold Story of the Bloodbath That Brought Down Al Capone 
(Nashville: Cumberland House, 2004); Graham R. Hodges, Root and Branch: 
African Americans in New York and East Jersey, 1613-1863 (Chapel Hill: 
University of North Carolina Press, 1999); LeeAnna Keith, The Colfax Massacre: 
The Untold Story of Black Power, White Terror, and the Death of Reconstruction 
(New York: Oxford University Press, 2008); Brandon G. Kinney, The Mormon 
War: Zion and the Missouri Extermination Order of 1838 (Yardley, Pennsylvania: 
Westholme, 2011); Leonard Levy, Jefferson and Civil Liberties: The Darker Side 
(Cambridge: The Belknap Press of Harvard University Press, 1963); Leon F. 
Litwack, North of Slavery: The Negro in the Free States, 1790-1860 (Chicago: 
University of Chicago Press, 1961); Tim Madigan, The Burning: Massacre, 
Destruction, and the Tulsa Race Riot of 1921 (New York: Thomas Dunne Books / 
St. Martin’s Press, 2001); Clare V. McKanna, Race and Homicide in Nineteenth-
Century California (Reno: University of Nevada Press, 2002); Clare V. McKanna, 
Jr., Homicide, Race, and Justice in the American West, 1880-1920 (Tucson: 
University of Arizona Press, 1997);  
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Joanne Pope Melish, Disowning Slavery: Gradual Emancipation and “Race” in 
New England, 1780-1860 (Ithaca: Cornell University Press, 1998); Stephen B. 
Oates, The Fires of Jubilee: Nat Turner’s Fierce Rebellion (New York: Harper and 
Row, 1975); Herta E. Pauli, Alfred Nobel: Dynamite King, Architect of Peace (New 
York: L. B. Fisher, 1942); Horace V. Redfield, Homicide, North and South: Being 
a Comparative View of Crime against the Person in Several Parts of the United 
States (Columbus: Ohio State University Press, 2000); Andrew S. Trees, The 
Founding Fathers and the Politics of Character (Princeton: Princeton University 
Press, 2003); Alan Trelease, White Terror: The Ku Klux Klan Conspiracy and 
Southern Reconstruction (New York: Harper and Row, 1975); Saul Cornell, A 
Well-Regulated Milita: The Founding Gathers and the Origins of Gun Control in 
America (New York: Oxford University Press, 2006); William M. Tuttle, Jr., Race 
Riot: Chicago in the Red Summer of 1919 (New York: Atheneum, 1970); Sean 
White, Somewhat More Independent: The End of Slavery in New York City, 1780-
1810 (Athens: University of Georgia Press, 1991); Bertram Wyatt-Brown, Southern 
Honor: Ethics and Behavior in the Old South (New York: Oxford University Press, 
1982). Should the Court wish to receive excerpted copies of these works Professor 
Spitzer can provide them. 
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452 CRIMES AND l\JISDEMEANORS-THIRD CLASS. [CHAP, 

cbatteris,stolcn, or chattels of less value than thirty-five dollars, that shall have been 
etc., 0 ess value ] k b bb k · h b l k b thnn thirty-five sto en or ta -en y ro ers, nowrng t e same to e sto en or ta en y 
dollars, etc. robbers, with intent to defraud the owner, every person so offending 

shall, on convicti·on thereof, be fined in any sum not exceeding two 
hundred dollars, and be imprisoned in the cell or dungeon of the jail 
of the county, and be fed on bread and water only, for a term not ex­
ceeding thirty days, at the discretion of the court. 

Cunven'e R. S., An Aot supplementary to o.n act providing for the punishment of crimes, passed Maroh 
181. Curwen'a 7 1835. 
Laws, 301. . ' 

Seduction under 
promise of marri-
11.ge, etc.; 

-Evidence re­
quired. 

[Ptuaed April 4, and wok efferJ. May 1, 1859. 66 f1ol. Stat. 158.] 

(210.) SEC. I. Be it enacted by the General Assembly of the St,a,te of 
Ohio, That any person over the age of eighteen years, who, under 
promise of marriage, shall have illicit carnal intercourse with any fe­
male of. good repute for chastity, under the _age of eighteen years, shall 
be deemed guilty of seduction, and upon conviction, shall be imprisoned 
in the penitentiary for not less than one, nor more than three years, or 
be imprisoned in the county jail not exceeding six months; but in such 
case the evidence of the female must be corroborated to the extent re­
quired as to the principal witness in cases of perjury. 

An .Act to prohibit the carrying or wen.ring of concealed wen.pons. 

[Paued March 18, and took effect April 1, 1859. 56 vol. &at. GO.] 

T~eoffenseof~r- (211.) SEC. I. Be it enacted by the General Assembly of the State 
~~~af:d '1\~~~~ of Ohio, That whoever shall carry a weapon or weapons, concealed on 
one. or about his person, such as a pistol, bpwie knife, dirk, or any other 

dangerous weapon, shall be deemed guilty of a misdemeanor, and on 
Penalty. conviction of the first offense shall be fined not exceeding two hundred 

dollars, or imprisoned in the county jail not more than thirty days; and 
for the second offense, not exceeding five hundred dollars, or imprisoned 
in the county jail not more than three months, or both, at the discre-
tion of the court.. . 

:t~u~~ft~he (212.) SEC. II. If it shall be proved to the jury, from the testi-
a.ccused. mony on the trial of any case presented under the first section of this 

act, that the accused was, at. the time of carrying any of the weapon 
on weapons aforesaid, engaged in the pursuit of any lawful business, 
calling, or employment, and that the circumstances in which he was 
placed at the time aforesaid were such as to justify a prudent man in 
carrying the weapon or weapons aforesaid for the defense of his per­
son, property or family, the jury shall acquit the accused. 

SEC. III. This act to take effect and be in force from and 
after the first day of April next . 

.An Act to protect literary societies. 

[Passed and wok effect April 2, 18~9. 66 vol. Stal. 113.J 

Punishment for (213.) SEC. I. Be it enacted by the General Assembly of the State of 
,list:nrhing sc):lool Ohio That if any person or persons shall hereafter willfully disturb 
~r Literary society. , . . . ' 

molest or interrupt any literary society, or any school or society formed 
for the intellectual improvement of its members, such person or per­
sons so offending shall be deemed guilty of a misdemeanor, and on con­
viction thereof, shall be fined in any sum not less than five nor more 
than twenty dollars, with costs of prosecution, and sLall stand com­
mitted until such fine shall have been paid: Provided, such comIIlitment 
shall not exceed five days; and provided, further, that the judgment 
for costs shall not be abated until such costs shall have been fully paid. 
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CRIMES AND MISDEMEANORS-THIRD CLASS. 453 

. (~14.) SEC. II. That it shall be the ~uty of any judge of probate, Prosecution 
Justi?e of. the peace, or mayor of any city, town, or incorporated vil- therefor ; 

lage m this state, upon information by affidavit, to issue his warrant 
causing the body of the accused forthwith to be brought before him' 
and if: upon investigation, shall be found guilty, to adjudge against said 
guilty party or parties, the penal-ty provided in the first section of this act. 

(215.) SEC. III. All prosecutions under this -act shall be in the Same, and dlspo• 
name of the state of Ohio, and all such fines collected shall be paid sitlon of fines. 

into the township treasury of the proper township, for the benefit of 
common schools therein. • 

SEC. IV. This act shall be in force from and after it~ passage. 

An Act to a.mend the a.ct entitled "an a.ct to a.mend the act entitled 'a.n a.ct for the Swan's R. s. 306. 
prevention of certain immoral prnotices,'" passed February 17, 1831-sa.id la.st 
act being passed March 26, 1841. 

[Pa&Sed and t,,oke.ffecl April 12, 1858. 65110!. S/4'. 151.) 

(216.) SEC. I. B e it e:nact,ed by the General Assembly of the S t,ate Sellingyq~ors, 
if Oh . Th h . 11 11 fi l . b etc., w,tbm twe o w, at no person s a se , or expose or sa e, give, arter, or !Diles of auy relig• 

otherwise- dispose of in any way, or at any place, any spiritous or other ,ous meetings. 

liquors, or any article of ·traffic whatever, at or within the distance of 
two miles-from the place where any religious society, or assemblage of 
people, are collected or collecting together for religious worship in any 
field or woodland : Provided, that nothing in this act shall affect tavern 
keepers exercising their calling, nor distillers, manufacturers, or others, 
in prosecuting their regular trades at their_places of business, or any 
persons disposing of any ordinary articles of provision, excepting spir-
itous liquors, at their residences, nor any person h aving a wr itten per-
mit from the trustees or managers of any such religious society or as-
semblage, to sell provisions for the supply of persons attending such • 
religious worship, their horses or cattle, such persons acting in con-
formity to the regulations of said religious assembly and to the laws of 
the state. 

(217.) SEC. II. That any person found guilty of committing a Prosecution 

breach of the provisions of this act, shall forfeit and pay for every such therefor. 
offense a fine of not less than ten or more than one hundred dollars, 
into the township treasury for the use of the common schools in said 
township where said offense was committed ; and any judge of the com-
mon pleas, sheriff, coroner, or justice of the peace of the county, or 
ctn:V constable thereof, shall, upOI\ view or information, and with or 
without warrant, apprehend any person so offending, and seize all such 
liquors or other articles of traffic, and the utensils or furniture contain-
log them, and convey them before a justice of the peace; and the said 
justice, upon the complaint under oath or affi rmation of said officer 
:i.pprehending such offender, or any person giving information, shall issue 
his warrant of arrest, which shall be formally served by the proper 
offiter, and proceed to inquire into th.i truth of said 'accusation, and if 
found true, shall proceed to bind said offender in such amount not ex-
ceeding five hundred dollai:s, as he shall deem proper, to answer at the 
uext regular term of the common pleas in said county, to be proceeded 
with by indictment, the fine and costs to be collected as in other crimi-
nal cases : Provided, that if such defendant or defendants shall plead 
guilty, said justice shall affix the penalty and procee_d to judgment ; and 
in such case he shall immediately issue an execution against the prop-
erty and body of the defendant or defendants for the fine and costs, un-
less paid or secured; and said defendant or defendants shall not be dis-
charged until said judgment and costs sh all be fully paid or secured to 
be paid. 
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45± CRIMES AND MISDE)·IEANORS-TlllRD CLASS. LcHAP. 

Ac~nsed on nc- (218.) SEC. III. That in any prosecution against any person or 
qu,ttal to recover L! • 1 · f h · · f h" ' f } cl I' d double costs, etc. persons 1or a v10 at10n o t e pxov1s1ons o t 1s act, 1 t 1e e1en ant 

or defendants shall be acquitted, he or they shall recover of the person 
or. persons filing the complaint double the amount of his or their costs, 
which said justice shall award. 

SEC. IV. That the act to which this is amendatory be, and 
the same is hereby repealed. This act to take effect from and after its 
passage. 

An Act regulating the sale of poisons. 

[Passed April 13, 1862. 60 110!. Slat. 167.] 

Preliminary re- (219.) SEC. I. B e it enacted by the General ..Assembly of the StaU 
rnarkB. of Ohio, That it shal1 not hereafter be lawful for any apothecary, drug­

gist, or other person in this state, to sell or give away any article be­
longing to the class of medicines usually denominated poisons, except 
in compliance with the restrictions contained in this act. 

What ~ bo done (220.) SEC. II. That every apothecary, druggist, or other person, 
when po1Bonssold. who shall sell or give n.way, ~xcept upon the prescription of a physi­

cian, any article or articles of medicine belonging to the class usually 
known as poisons, shall be required: 1st. To register in a book kept 
for that purpose the name, age, sex and color of the person obtaining 
such poison. 2d. The quantity sold. 3d. The purpose for which it is 
required. 4th. The day and date on which it was obtained. 5th. The 
name and place of abode of the person for whom the article is intended. 
6th. To carefully mark t,he word "poison" upon the label or wrapper 
of each package. 7th. To neither sell or give away any article of poi­
son to minors of either s;:x.. 

Dow arsenic to be (221.) SEC. III. That no apothecary, druggist, or other person, 
~;~Jared before shall be permitted to sell or give away any quantity of arsenic less than 

one pound, without first mixing either soot or indigo therewith, in the 
proportion of one ounce of soot or half an ounce of indigo to the 
pound of arsenic. 

~eoalty ror vio~nt- (222.) SEC. IV. That any person offending against the provisions 
~~f 1};~~-preceding of this act shall be deemed guilty of a misdemeanor, and, upon con­

viction thereof, shall be fined in any sum not less than twenty nor more 
than two hundred dollars, at the discretion of any court of competent 
jurisdiction. 

An .Act to prevent and punish fraud in the use of false stamps, brands, labels, or 
trade marks. 

[Pa,aed and wok effect Mc.rch 29, 1869. 60 110!. Stat. 86.) 
Forging brand, 
stamp, label, etc. (223.) SEC. I. Be it enacted by the General Assembly of the State oj 

Ohio, That any person or persons who shall knowingly and willfully 
forge or counterfeit, or cause or procure to be forged or counterfeited~ 
any representation, likeness, similitude, copy or imitation of the private 
stamp, brand, wrapper, label, or trade mark, usually affixed by any me­
chanic, manufacturer, druggist, merchant or tradesman, to and upon the 
goods, wares, merchandise, preparation or mixture of such mechanic, 
manufacturer, druggist, merchant or tradesman, with intent to pass off 
any work, goods, manufacture, compound, preparation or mixture, to 
which such forged or counterfeited representation, likeness, similitude, 
copy or imitation is affixed or intended to be affixed as the work, goods, 
manufacture, compound, preparation or mixture of such mecha.nic, 
manufacturer, druggist or tradesman, shall, upon conviction thereof, be 
imprisoned in the county jail for a period of not less than threo 
months nor more than twelve mont1, and fined not exceeding five hun 
dred dollars. 
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GENERAL LAWS.

CHAPTER XLVI.

AN ACT REtULATING TIE I01T TO REEP AND DEAR ARMS.

SECTION 1. Be it enacted by the Legislature of the &tate of
l'exas, That if any person shall go into ally church or religious
as.eleibly, any school roomn or other place where persons are assem-
bled for educational, literary or scientific purposes, 0 1or into a haIl
room, social party or other social gathering composed of ladies and
gentlemen, or to any clect;on precinct on the dlq7 or days of any
election, where any prtIon of the people of this Lstatc are col-
lected to vote at any eleei "7, or to any other place where people
may be assembled to inuster or to perform any other public daty, or
any other public assembly, and shall have about his person a bowie-
knitb, dirk or butcher-knifc, or fire-arms, whether known as a six
shooter, gun or pistol of' any kind, such person so oflfinding shall Ihe
deemed guilty of ai misdemeanor, and on conviction thereof shall Ie
fined in a sun not less than fifty or more than five hundred dollars,
at the discretion of tile court or jury trying the same; provided,
that nothing contained in this section shall apply to locations Subject
to Indian depredations ; and provided further, that this act shall not
apply to any person or persons whose duty it is to bear arias oi such
occasions in discharge of dutiLs imlpsed by law.

Sic. 2. That this act take effct and be in force in sixty days
from the pmssage thereof.

Approved August 12, 1870.

C11APTER XLVII.

AN ACT AUTHORIZING THE GOVERNOR T.) ORDER AN IiI CTION
TO BE IEI,]) IN HILL CUNTY FOR TIE PERMANNT LOCATION
OF TIIEIR COUNTY SEAT.

SECTION 1. Be it enacted by the Leyislature of the State of
Te.vas, That the Governor of the State of Texas be, and is hereby
authorized to order an election to be held in the county of lill, on
the second Monday in September, A. D. 1870, (or as soon thereaf-
ter as possible), for the permanent location of the county seat of the
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GENERAL LAWS.

county of Hill ; said election shall be hold tt such places and uuidr
.such rules and regulations as the Governor may prescribc.

SEc. 2. Thattlhe returns of said election shall be made to the See-
,etary of State, within twenty days after said election shall have
been held, and the town receiviug two-thirds of the votes cast Shall
be the permianent county seat of' the eounty of I lili, Nut shoild no
place receive two4hirds of the votes cast, the present comity socat
shall renain the permanent one.

SEc. Sl. 'lhlat the Governor shall, within twenty days after the
aeturns of' said electioL shall have hc) n received, notify the I'ol.ce
Court of the county of lill of the r'esult of said election.

Six. 4. That this act be in fbrce from and aftex passage.
Approved August 12, 1.870.

V IIAPTER XLVIII

,AN ACT MARINO APPROPRIATIONS FOR THE PAYMENT 'OP T112
EXPENSES OF MAINTAINING4 RANG(INU COMIPANIES ON THE FRON-
T1,141t.

SWCTION" 1. Be it vjacded by the Legislotire of the ,S'ta/e of
Te.as Tihat the suma of seven hund'ed and fifty thonand dollars,

'or so much thereof as may lio necessary, be and the same is hereby
4uppropriated, out of any moneys in the State Treasury (derived
from the sale or hypothecation of the bonds of the State issued fbr
frontier protection), for the purpose of paying all expenses con-
liected with the orgai.ization, arming and maintenance of the ranging
companies on the frontier, called into service under the provisions
of the act approved June 18, 1870,

SEc. 2. Thfat this appropriation shall be expended under tile
direction of the Governor; and the Comptroller of Public Accounts
shall, under the special direction of the Governor, audit all claims
and accounts incurred fbr the purposes hereinbefore mentioned, and
shiall draw his warrant on tie Treasurer for the payment of the
aame.

SEc. 8. That thii. act shall take effect from and after its passage,
Approved August 12, 1870.
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GENERAL LAWS.

CHAPTER XXXIV.

AN ACT TO REGULATE TIE KEEPING AND BEAIING. OF DEADLY
WEAPONS.

SECTION 1. Be it enacted by the Legislature of the State of
Texas, That any person carrying on or about his person, saddle, or
in his saddle bags, any pistol, dirk, dagger, slung-shot, sword-cane,
spear, brass-knuckle3, bo N ic-knife, or any other kind of knife manu-
ficturcd or sold for the purposes of oensc or defense, unless he has
reasonable grounds for fearing an unlawful attack on his person, and
that such ground of attack shall be immediate and pressing; or
unless having or carrying the same on or about his person for the
lawful defense of the State, as a militiaman in actual 'service, or as
a peace officer or policeman, shall be guilty of a misdemeanor, and,
on conviction thereof shall, for the first offense, be punished by
fine of not less than twenty-five nor more than one hundred dollats,
and shAl foe'feit to the county the weapon or weapons so found on
or alout his person ; and for every s.bThtqucnt offense may, in addi-
tion to such fine and forfeiture, be in.prisoned in the county jail for
a term not exceeding sixty days; and in every case of line under
this section the fines imposed and collected shall go into the treasury
of the county in which they may have been imposed ; ]rovided, that
this section shall not be so coiistrucd as to prohibit any person from
kee, ping or bearing arms on his or her own premises, or at his or
her own place of business, nor to prohibit sheriffs or other revenue
officers, and other civil officers, from keeping or bear:ng arms whilo
engaged in the disclargo of their official duties, nor to prohibit per-
sons traveling in the :tat from keeping or carrying arms with their
baggage ; provided furthcr, that members of the Legislature shall
not be included under the term "civil officers" as used ill this act.

SEC. 2. Any person charged under the first section of this act,
who may offer to prove, by way of defense, that lie was in danger of
an attack on his person, or unlawful interfbrence with his property,
shall be required to show that such danger was immediate and press-
ing, and was of such a nature as to alarm a person of ordinary
courage; and that the weapon so carried was borne openly and not
concealed beneath the clothing; and if it shall appear that this dan-
ger had its origin in a difficulty first commenced by the accused, it
shall not be considered as a legall defense.

Sisc. 3. If any person shall go into any church or religious
assembly, any school room, or other place where persons are assem-
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GENERAL LAWS.

bled for amusement or for. educational or scientific purposes, or into
any circus, show, or public exhibition of any kind, or into a ball
room, social party, or social gathering, or to any eec.ion precinct
on the day or days of any election, where any portion of the p ople
of this State are collected to ote at any election, or to any other
place wherepeople may be assembled to muster, or to perform any
other public duty, (except as may be required or peimitte,1 by Law,)
or to any other public assembly, and shall have or carry about his
person a pistol or other firearm, dirk, dagger, slang shot, sword
cane, spear, brass-knuckles, bowie-knife, or any other kind of knife
manufactured and sold for tie purposes of offense and defense, unless
an officer of the peace, he slall be guilty of a misdemeanor, and, on
conviction thorco, shall, for the first offense, be punished by fine of
not less than fifty, nor more than five hundic'l dollars, and shall for-
feit to the county the weapon or weapons so found on his person;
and for every subsequent offense may, in addition to such fine and
forfeiture, be imprisoned in the county jail for a term nGt more than
ninety days.

S c. 4. This act shall not apply to, nor be enforced in any
county of the State, which may be designated, in a proclamation of
the Governor, as a frontier county, and li-blo to incursions of hostile
Indian s.

Sc. 5. All fines collect:d under the provisions of this act slall
be paid into the treasury of tl.e county, and appropriated exclu-
sively to the keeping in repair.and maintenance of public roads, and
all weapons forfeited to the county under the provisions of this act
shall be sold as may be prescribed by the county court, and the pro-
ceeds appropriated to the same purpose.

SEC. 6. It shall be the duty of all sheriffs, constables, marshals,
and their deputies, and all policemen, and other peace officers, to ar-
rest any person violating the first or third sections of this act, av,d
to take such person immediately )efore a justice of tie peace of the
county where the offense is committed, or before a mayor or recorder
of the town or city in which the offense is committed, who shall in-
vestigate and try the case without delay. On all such trials the ac-
cused ishall have the rigit of a trial by jury, and of appeal to the
district court; but, in case of appeal, the accused shall be re-
quired to give bond with two or more good and sufficient sureties in a
sum of nt less than one hundred nor more than two hundred dol-
lars, if convicted under the first section and in a sum of not less
than two hundred nor more than one thousand dollars, if convicted
under the third section of this act; said bond to be payable to the
State of Texas, and approved by the magistrate, and conditioned that
the defendant will abide time judgment of the district court that may
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GENERAL LAWS.

be rendered in the case; and in case of forfeiture the proceedings
thereon shall be its is or may be proscribed by law in similar cases;
and all moneys collected on any b)nd or judgment upon the same,
shall bo paid over and appropriated as provided in the iftli section
of this act.

SEC. 7. Any officer named in tie sixth section of this act who
shall ro'ase or fail to arrest any person w'lom l1e is required to
arrest by said section on his own information, or where knowledge
is conveyed to him of any violation of the first or third sections of
this act,. shll be dismissed firom his office on conviction inl the
district court, on indictment or information, or by such other pro-
ceedings or tribunal as nray be provided by law, and in addition,
shall be fined in any sum not exceeding five hundred dollars, at
the discretion or the court or jury.

SEC. 8. That tle district court3 shall have concurrent jurisdic-
tiou under this act, and it is hereby made the duty of the several
judges of the (district courts of this State to give this act especially
in charge to the grand juries orl their respective counties.

SEC. 9. It is hereby made the duty of the Governor to publish
this act throughout the State; and this act shall take eflect and be
in force from and after the expiration of sixty days after its passage.

Approved April '12, 1871.

CHIAPTER XXXV.

AN ACT TO AUTHORIZE THE COUNTY COURT OF ROfMITSON COUNTY
TO LEVY AND COLLI.CT A SPECIAL TAX FOR TILE TERM OF TWO
YEAILS TO BUILD A COURT HOUSE AND JAIL IN TIIE CITY OF CAL-
VEIRT, THE COUNTY SEAT OF SAID COUNTY.

SECTION 1. Be it eacled by the Legislature of the State of
Te.ras, That the County Court of lobel tson county be and the
sae is hereby authorized to levy and collect, annually, for the term
of two years, a special ad valwrem. tax upon all property, real, per-
sonal and mixed, in said county, not to exceed oo half of' one per
certum in addition to all general and special taxes now authorized to
be levied and collected by law, which, tax shall be levied and col-
lected the same as other taxes, ;nd shall be appropriated and paid
out solely for the purpose of building a substantial court house and
jail at Calvert, the county seat of Rober-son-county, Texas.

SEC. 2. That this act shall take effect and be in force from and
after its passage.

Approved April 12, 1871.
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Chapter 83, 65 Congress. 40 Stat. 385 (1917). HeinOnline.                            

OSCOLA 4th ed.                                                                       
To prohibit the manufacture, distribution, storage, use, and possession in time of
war of explosives, providing regulations for the safe manufacture, distribution,
storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
Chapter 83, 65 Congress. 40 Stat. 385 (1917).
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SIXTY-FIFTH CONGRESS. SEss. I. Cs. 81783. 1917. 385

phe Act of March second, nineteen hundred and one, be, and the
same is hereby, amended as follows: Allotment of pal.

"The Secretary of War is hereby authorized to permit, under such Extended to omcers
regulations as he may prescribe, any officer or enlisted man on the and enlisted men onactive duty and civil-

active list of the Army, any retiad officer or enlisted man of the anas in military service
Army on active duty, and any permanent civilian employee under abroad.

the uriction of the War Department on duty outside of the con-
tinental limits of the United States, to make allotments of his pay
for the support of his wife, children, or dependent relatives, or for Credit allowed for
such other purposes as the Secretary of War may deem proper. All paymentsto designated
allotments of pay of officers, enlisted men, and civilian employees of discontinuance.
that have been or shall be paid to designated allottees p~revious to
the receipt by disbursing officer of notice of discontinuance of the
same from the officer required by regulations to furnish such notice
shall pass to the credit of the disbursing officer who has made or Collection of erro-
shall make such payments; and, if erroneous payment is made neous payments.
because of the failure of an officer to report, in the manner prescribed
by the Secretary of War, the death of the grantor, or any fact which
renders the allotment not payable, then the amount of such erroneous
payment shall be collected by the Quartermaster General from the
officer who fails to make such report, if such collection is practicable. Existing allotments
Nothing herein shall be construed to invalidate allotments now valid.
in force."

Approved, October 6, 1917.

October 6, 1917.
CHAP. 82.-An Act To authorize the construction, maintenance, and operation [S. 2938.1

of a bridge across Little River, in Poinsett County, Arkansas, at or near the section
line between sections thirty-five and thirty-six, township eleven north, range six [Publc, No. 67.]
east.

Be it enacted by the Senate and House of Representatives of the United Little River.
States of America in Congress assembled, That Poinsett County, .Ar- Poinsett conty,
kansas, is hereby authorized to construct, maintain, and operate a Ark., may bridge.

bridge and approaches thereto across Little River, a tributary to Location.
Saint Francis River, at a point suitable to the interests of naviga-
tion, at or near the section line between sections thirty-five and
thirty-six, township eleven north, range six east, fifth principal me-
ridian, in Poinsett County, in the State of Arkansas, in accordance Construction.
with the provisions of the Act entitled "An Act to regulate the con- Vol. 34, p. 84.

struction of bridges over navigable waters," approved March twenty-
third, nineteen hundred and six.

SEC. 2. That the right to alter, amend, or repeal this Act is hereby Amendment.
expressly reserved.

Approved, October 6, 1917.

CHAP. 83.-An Act To prohibit the-ma.nufacture, distribution, storage, use, and October 6,1917.
pssession in time of war of explosives, providing regulations for the safe manufacture, [H. R. 932.]

distribution, storage, use, and possession of the same, and for other purposes. [Public, No. 68.]

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That when the United States Mapufoature, etc.,re-
is at war it shall be unlawful to manufacture, distribute, store, use, or trited intie of war.
possess powder, explosives, blasting supplies, or ingredients thereof, eo t p .11.

in such manner as to be detrimental to the public safety, except as in
this Act provided.

SEC. 2. That the words "explosive" and "explosives" when used ,"E sve," and
herein shall mean gunpowders, powders used for blasting, all forms of ,,eo .uded se.
high explosives, blasting materials, fuses, detonators, and other deto-
nating agents, smokeless powders, and any chemical compound or me-

1124609-voL 40-P 1--25
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386 SIXTY-FIFTH CONGRESS. SEss. I. CH. 83. 1917.

chanical mixture that contains any oxidizing and combustible units,
or other ingredients, in such proportions, quantities or packing that
ignition by fire, by friction, by concussion, by percussion, or by det-
onation of, or any part of the compound or mixture may cause such
a sudden generation of highly heated gases that the resultant gaseous
pressures are capable of producing destructive effects on contiguous

Prs. objects, or of destroying life or limb, but shall not include small armsonfiaturse for or shotgun cartridges: Provided, That nothing herein contained shall
Government use, e., be construed to prevent the manufacture, under the authority of thenot affected. Government, of explosives for, their sale to or their possession by, the

I.redents," military or naval service of the United States of America.
Materiasincludedas. SEC. 3. That the word "ingredients" when used herein shall mean

the materials and substances capable by combination of producing
,Pn one or more of the explosives mentioned in section one hereof.'Person." r.~a

Extension of term. SEC.4. .That the word person," when used herein, shall include
States, Territories, the District of Columbia, Alaska, and other de.
pendencies of the United States, and municipal subdivisions thereof,
individual citizens, firms, associations, societies and corporations of
the United States and of other countries at peace with the United

Unauthorized . States.
ion, etc., eorbndde. SEC. 5. That from and after forty days after the passage and

approval of this Act no person shall have in his possession or purchase,
Provisos. accept, receive, sell, give, barter or otherwise dispose of or procure
ingredients in small explosives, or ingredients, except as provided in this Act: Provided,

quantities, etc., al- That the purchase or possession of said ingredients when purchased
or held in small quantities and not used or intended to be used in the

Licensed use at manufacture of explosives are not subject to the provisions of this
mine, quarries, etc., Act: Provided furrier, That the superintendent, foreman, or other
for ormen allowed. duly authorized employee, at a mine, quarry, or other work, may,

when licensed so to do, sell or issue, to any workman under him, such
an amount of explosives, or ingredients, as may be required by that
workman in the performance of his duties, and the workman may

Restrictions. purchase or accept the explosives, or ingredients, so sold or issued,
but the person so selling or issuing same shall see that any unused
explosives, or ingredients, are returned, and that no explosives, or
ingredients, are taken by the workman to any point not necessary
to the car'ng on of his duties.tnterstate transpor- E 6 hat no"i ed herein..shall

tatiop not affected. SEc. l hig containe herein sa apply to explosives or
ingredients while being transported upon vesse or railroad cars in
conformity with statutory law or Interstate Commerce Commission

Manufacture without rules
license forbidden. SEC. 7. That from and after forty days after the passage of this Act

no person shall manufacture explosives unless licensed so to do, 'as
Licenses. hereinafter provided.
Information required SEC. 8. That any licensee or applicant for license hereunder shall

licenseeas d furnish such information regarding himself and his business, so far as
such business relates to or is connected with explosives or ingredients

Secret processes ex- at such time and in such manner as the Director of the Bureau of
cepted. Mines, or his authorized representative, may request, excepting that

those who have been or are at the time of the passage of this Act
regularly engaged in the manufacture of explosives shall not be com-
pelled to disclose secret processes, costs, or other data unrelated to

Itemized records to the distribution of explosives.
be kept by licensees. SEC. 9. That from and after forty days after the passage and ap-

proval of this Act every person authorized to sell, issue, or dispose
of explosives shall keep a complete itemized and accurate record,
showing each person to whom explosives are sold, given, bartered,
or to whom or how otherwise disposed of, and the quantity and kind
of explosives, and the date of each such sale, gift, barter, or other
disposition; and this record shall be sworn to and furnished to the
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Director of the Bureau of Mines, or his authorized representatives,
whenever requested.

SEC. 10. That the Director of the Bureau of Mines is hereby author- Classes oficenses.
ized to issue licenses as follows:

(a) Manufacturer's license, authorizing the manufacture, possession, Mf~us.
and sale of explosives and ingredients.

(b) Vendor's license, authorizing the purchase, possession, and sale vendor's.
of explosives or ingredients.

(c) Purchaser's license, authorizing the purchase and possession of Purchaser's.
explosives and ingredients.

(d) Foreman'slicense, authorizing the purchase and possession of Forea's.
explosives and ingredients, and the sale and issuance of explosives
and ingredients to workmen under the proviso to section five above.

(e) Exporter's license, authorizing the licensee to export explo- Exporr's.
sives, but no such license shall authorize expqrtation in violation of
any proclamation of the President issued under any Act of Congress.

(f) Importer's license, authorizing the licensee to import explosives. or's.
(g) Analyst's, educator's, inventor's, and investigator's licenses Technical, etc.

authorizing the purchase, manufacture, possession, testing, and dis-
posal of explosives and ingredients.

SEC. 11. That the Director of the Bureau of Mines shall issue isue by Diectr o
licenses, upon application duly made, but only to citizens of the Restriction.
United States of America, and to the subjects or citizens of nations
that are at peace with them, and to corporations, firms, and asso-
ciations thereof, and he may, in his discretion, refuse to issue a license, Dscretionaryrefua.
when he has reason to believe, from facts of which he has knowledge
or reliable information, that the applicant is disloyal or hostile to
the United States of America, or that, if the applicant is a firm,
association, society, or corporation, its controlling stockholders or
members are disloyal or hostile to the United States of America. Revocation.
The director may, when he has reason to believe on like grounds that
any licensee is so disloyal or hostile, revoke any license issued to him. App to Council of
Any applicant to whom a license is refused or any licensee whose National Defense on
license is revoked by the said director may, at any time within thirty refusal, etc.

days after notification of the rejection of his application or revocation
of his icense, apply for such license or the cancellation of such revo-
cation to the Council of National Defense, which shall make its order
upon the director either to grant or to withhold the license. AppUcaons.

SEC. 12. That any person desiring to manufacture, sell, export, Sworn statement re-
import, store, or purchase explosives or ingredients, or to keep explo- qudm.
sives or ingredients in his possession, shall make application for a
license, which application shall state, under oath, the name of the
applicant; the place of birth; whether native born or naturalized
citizen of the United States of America; if a naturalized Citizen, the
date and place of naturalization; business in which engaged; the
amount and kind of explosives or ingredients which during the pastsix months have been purchased, disposed of, or used by him; the

amount and kind of explosives or ingredients now on hand; whether
sales, if any, have been made to jobbers, wholesalers, retailers, or
consumers; the kind of license to be issued, and the kind and amount
of explosives or ingredients to be authorized by the license; and such
further information as the Director of the Bureau of Mines may, by
rule, from time to time require. Officersauthorizedto

Applications for vendor's, purchaser's, or foreman's licenses shall admdnisteroaths.
be made to such officers of the State, Territory or dependency
having jurisdiction in the district within which the explosives or
ingredients are to be sold or used, and having the power to administer
oaths as may be designated by the Director of the Bureau of Mines, Fee, records, etc.
who shall issue the same in-the name of such director. Such officers
shall be entitled to receive from the applicant a fee of 25 cents for
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388 SIXTY-FIFTH CONGRESS. SEss. L CH. 83. 1917.

each license issued. They shall keep an accurate record of all licenses
issued in manner and form to be prescribed by the Director of the
Bureau of Mines, to whom they shall make reports from time to time
as may be by rule issued by the director required. , The necessary
blanks and blank records shall be furnished to such officers by the

Removal of licensing said director. Licensing officers shall be subject to removal for
ocers, etc. cause by the Director of the Bureau of Mines, and all licenses issued

Ante, p. 38 7. by them shall be subject to revocation by the director as provided
in section eleven.

Explosives Inspec- SEC. 13.' That the President, by and with the advice and consent
Appointmentauthor- of the Senate, may appoint in each State and in Alaska an explosives

inspector, whose duty it shall be, under the direction of the Director
of the Bureau of Mines, to see that this Act is faithfully executed and

Pay, details, etc. observed. Each such inspector shall receive a salary of $2,400 per
annum. He may at auy tune be detailed for service by said director
in the District of Columbia or in any State, Territory, or dependency

Administrative em- of the United States. All additional employees required in carrying
ployees. out the provisions of this Act shall be appointed by the Director of the

Bureau of Mines, subject to the approval of the Secretary of the
Interior.

Specified unlawful SEc. 14. That it shall be unlawful for any person to represent him-
iee with self as having a license issued under this Act, when he has not such a

license, or as having a license different in form or in conditions from
the one which he in fact has, or without proper authority make, cause
to be made, issue or exhibit anything purporting or pretending to be
such license, or intended to mislead any person into believing it is
such a license, or to refuse to exhibit his license to any peace officer,
Federal or State, or representative of the Bureau of Mines.

Unauthorized di- SEC. 15. That no inspector or other employee of the Bureau of
vulging of information
forbidden. Mines shall divulge any information obtained in the course of his

duties under this Act regarding the business of any licensee, or appli-
cant for license, without authority from the applicant for license or
from the Director of the Bureau of Mines.

Distinctive marking SEC. 16. That every person authorized under this Act to manu-
of premises. facture or store explosives or ingredients shall clearly mark and

define the premises on which his plant or magazine may be and shall
conspicuously display thereon the words "Explosives-Keep Off."

Unauthorized pres- SEC. 17. That no person, without the consent of the owner or his
once at premises, etc.,
forbidden authored agents, except peace officers, the Director of the Bureau

of Mines and persons esignated by him in writing, shall be in or
upon any plant or premises on which explosives are manufactured or

Dchagrarm, stored, or -be in or upon any magazine premises on which explosives
etc. " " are stored; nor shall any person discharge any firearms or tkrow or

place any explosives or inflammable bombs at, on, or against any such
plant or magazine premises, or cause the same to be done.

Effective rules, etc.,,, SEC. 18. That the Director of the Bureau of Mines is hereby author-
to be made. ized to make rules and regulations for carrying into effect this Act,

subject to the approval of the Secretary of the Interior.
Punishment for vlo- SEC. 19. That any person violating any of the provisions-of this

Act, or any rules or regulations made thereunder, shall be guilty of a
mnisdemeanor and shall be punished by a fine of. not more than
$5,000 'or by imprisonment not more than one year, or by both such
fine and imprisonment.Investigations to be ", 8 0 26

mnde of leoionsb S . That the Director of' the Bureau of Mines is hereby
and fires. authorized to investigate all explosions and fires which may occur

in mines, quarries, factories, warehouses, magazines, houses cars,Localties, etc., spci oatcneacs n alpae'nwih
ies. , s boats, conveyances, and all places',in which exlosives or 8te in-

Report of findin, gredients thereof are manufactured, transporte , stored, or used,
etc. and shall, in his discretion, report his findings, in such manner as he

may deem fit, to the proper oederal or State authorities to the end
that if such explosion has been brought about by a willful ac the
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erson or persons causing such act may be proceeded against and
brought to justice; or, if said explosion has been brought about by
accidental means, that precautions may be taken to prevent similar Authority conferred

accidents from occurring. In the prosecution of such investigations onemployees.

the employees of the Bureau of Mines are hereby granted the authority
to enter the premises where such explosion or fire has occurred to
examine plans, books, and papers, to administer oaths to, and to
examine all witnesses and persons concerned, without let or hindrance
on the part of the owner, lessee, operator, or agent thereof. Utilization of Federal,

S'EC. 21. That the Director of the Bureau of Mines, with the ap- State, etc., agencies.
proval of the President, is hereby authorized to utilize such agents,
agencies, and all officer, if the United States and of the several
States, Territories, dependencies, and municipalities thereof, and the
District of Columbia, in the execution of this Act, and all agents Authority conferred
agencies, and all officers of the United States and of the several for official acts.

States and Territories, dependencies, and municipalities thereof,
and the District of Columbia, shall hereby have full authority for
all acts done by them in the execution of this Act when acting by
the direction of the Bureau of Mines. Appropriation for all

SEC. 22. That for the enforcement of the provisions of this Act, expense.
including personal services in the District of Columbia and else-
where, and including supplies, equipment expenses of traveling
and subsistence, and for the purchase and hire of animal-drawn or
motor-propelled passenger-carrying vehicles, and upkeep of same,
and for every otCer expense incident to the enforcement of the pro-visions of this Act, there is hereby appropriated, out of any money

in the Treasury not otherwise appropriated, the sum of $300,000,
or so much thereof as may be necessary: Provided, That not to A orm ot

ch at ot toAmount for motor

exceed $10,000 shall be expended in the purcase of motor-propelled ve les.

passenger-carrying vehicles.
Approved, October 6, 1917.

October 6, 1917.
CHAP. 84.-An Act Extending the time for the construction of a bridge across [H. R. 4232.]

Flint River, in the State of Georgia. [Public, No. 69.]

Be it enacted by the Senate aul House of Representatives of the United Flnt River.States of America in Congress asamtzt, That the tunes for commenc- Tim ten or
r COMOIC-Time extended for

ing andcornleting the construction of a bridge authorized by Act of bridging, by Mitchell
County or Baker coun-

Congress approve A ril seventeenth, nineteen hundred and sixteen, tycPa.
to be built across theFint River, Georgia, by Mitchell County, or by amended.39, P. 52,
Baker County, Georgia, jointly or separately, are hereby extendedone and three years, respectively, from the date hereof.

SEC. 2. That the right to alter, amend, or repeal this Act is hereby Amendment.

expressly reserved.
Approved, October 6, 1917.

October 6, 1917.
CHAP. 85.-An Act To provide for the reimbursement of officers, enlisted en [H. R. 6647.1

and others in the naval service of the United States for property lost or destroyed in
such service. [Public, No, 70.]

Be it enacted by the Senate and House of Representatives of the United Navy.
States of America in Congress assembled, That the Paymaster General Reimbursement far
of the Navy be, and he is.hereby, authorized and directed to reimburse losses of personal prop-

such officers, enlisted men, and others in the naval service of the Applications.
United States as may have suffered, or may hereafter suffer, loss or
destruction of or damage to their personal property and effects in the
naval service due to the operations of war or by shipwreck or other
marine disaster when such loss, destruction, or damage was without
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CHAPTER XXXIV.

AN ACT TO REGULATE TIE KEEPING AND BEAIING. OF DEADLY
WEAPONS.

SECTION 1. Be it enacted by the Legislature of the State of
Texas, That any person carrying on or about his person, saddle, or
in his saddle bags, any pistol, dirk, dagger, slung-shot, sword-cane,
spear, brass-knuckle3, bo N ic-knife, or any other kind of knife manu-
ficturcd or sold for the purposes of oensc or defense, unless he has
reasonable grounds for fearing an unlawful attack on his person, and
that such ground of attack shall be immediate and pressing; or
unless having or carrying the same on or about his person for the
lawful defense of the State, as a militiaman in actual 'service, or as
a peace officer or policeman, shall be guilty of a misdemeanor, and,
on conviction thereof shall, for the first offense, be punished by
fine of not less than twenty-five nor more than one hundred dollats,
and shAl foe'feit to the county the weapon or weapons so found on
or alout his person ; and for every s.bThtqucnt offense may, in addi-
tion to such fine and forfeiture, be in.prisoned in the county jail for
a term not exceeding sixty days; and in every case of line under
this section the fines imposed and collected shall go into the treasury
of the county in which they may have been imposed ; ]rovided, that
this section shall not be so coiistrucd as to prohibit any person from
kee, ping or bearing arms on his or her own premises, or at his or
her own place of business, nor to prohibit sheriffs or other revenue
officers, and other civil officers, from keeping or bear:ng arms whilo
engaged in the disclargo of their official duties, nor to prohibit per-
sons traveling in the :tat from keeping or carrying arms with their
baggage ; provided furthcr, that members of the Legislature shall
not be included under the term "civil officers" as used ill this act.

SEC. 2. Any person charged under the first section of this act,
who may offer to prove, by way of defense, that lie was in danger of
an attack on his person, or unlawful interfbrence with his property,
shall be required to show that such danger was immediate and press-
ing, and was of such a nature as to alarm a person of ordinary
courage; and that the weapon so carried was borne openly and not
concealed beneath the clothing; and if it shall appear that this dan-
ger had its origin in a difficulty first commenced by the accused, it
shall not be considered as a legall defense.

Sisc. 3. If any person shall go into any church or religious
assembly, any school room, or other place where persons are assem-
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GENERAL LAWS.

bled for amusement or for. educational or scientific purposes, or into
any circus, show, or public exhibition of any kind, or into a ball
room, social party, or social gathering, or to any eec.ion precinct
on the day or days of any election, where any portion of the p ople
of this State are collected to ote at any election, or to any other
place wherepeople may be assembled to muster, or to perform any
other public duty, (except as may be required or peimitte,1 by Law,)
or to any other public assembly, and shall have or carry about his
person a pistol or other firearm, dirk, dagger, slang shot, sword
cane, spear, brass-knuckles, bowie-knife, or any other kind of knife
manufactured and sold for tie purposes of offense and defense, unless
an officer of the peace, he slall be guilty of a misdemeanor, and, on
conviction thorco, shall, for the first offense, be punished by fine of
not less than fifty, nor more than five hundic'l dollars, and shall for-
feit to the county the weapon or weapons so found on his person;
and for every subsequent offense may, in addition to such fine and
forfeiture, be imprisoned in the county jail for a term nGt more than
ninety days.

S c. 4. This act shall not apply to, nor be enforced in any
county of the State, which may be designated, in a proclamation of
the Governor, as a frontier county, and li-blo to incursions of hostile
Indian s.

Sc. 5. All fines collect:d under the provisions of this act slall
be paid into the treasury of tl.e county, and appropriated exclu-
sively to the keeping in repair.and maintenance of public roads, and
all weapons forfeited to the county under the provisions of this act
shall be sold as may be prescribed by the county court, and the pro-
ceeds appropriated to the same purpose.

SEC. 6. It shall be the duty of all sheriffs, constables, marshals,
and their deputies, and all policemen, and other peace officers, to ar-
rest any person violating the first or third sections of this act, av,d
to take such person immediately )efore a justice of tie peace of the
county where the offense is committed, or before a mayor or recorder
of the town or city in which the offense is committed, who shall in-
vestigate and try the case without delay. On all such trials the ac-
cused ishall have the rigit of a trial by jury, and of appeal to the
district court; but, in case of appeal, the accused shall be re-
quired to give bond with two or more good and sufficient sureties in a
sum of nt less than one hundred nor more than two hundred dol-
lars, if convicted under the first section and in a sum of not less
than two hundred nor more than one thousand dollars, if convicted
under the third section of this act; said bond to be payable to the
State of Texas, and approved by the magistrate, and conditioned that
the defendant will abide time judgment of the district court that may
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GENERAL LAWS.

be rendered in the case; and in case of forfeiture the proceedings
thereon shall be its is or may be proscribed by law in similar cases;
and all moneys collected on any b)nd or judgment upon the same,
shall bo paid over and appropriated as provided in the iftli section
of this act.

SEC. 7. Any officer named in tie sixth section of this act who
shall ro'ase or fail to arrest any person w'lom l1e is required to
arrest by said section on his own information, or where knowledge
is conveyed to him of any violation of the first or third sections of
this act,. shll be dismissed firom his office on conviction inl the
district court, on indictment or information, or by such other pro-
ceedings or tribunal as nray be provided by law, and in addition,
shall be fined in any sum not exceeding five hundred dollars, at
the discretion or the court or jury.

SEC. 8. That tle district court3 shall have concurrent jurisdic-
tiou under this act, and it is hereby made the duty of the several
judges of the (district courts of this State to give this act especially
in charge to the grand juries orl their respective counties.

SEC. 9. It is hereby made the duty of the Governor to publish
this act throughout the State; and this act shall take eflect and be
in force from and after the expiration of sixty days after its passage.

Approved April '12, 1871.

CHIAPTER XXXV.

AN ACT TO AUTHORIZE THE COUNTY COURT OF ROfMITSON COUNTY
TO LEVY AND COLLI.CT A SPECIAL TAX FOR TILE TERM OF TWO
YEAILS TO BUILD A COURT HOUSE AND JAIL IN TIIE CITY OF CAL-
VEIRT, THE COUNTY SEAT OF SAID COUNTY.

SECTION 1. Be it eacled by the Legislature of the State of
Te.ras, That the County Court of lobel tson county be and the
sae is hereby authorized to levy and collect, annually, for the term
of two years, a special ad valwrem. tax upon all property, real, per-
sonal and mixed, in said county, not to exceed oo half of' one per
certum in addition to all general and special taxes now authorized to
be levied and collected by law, which, tax shall be levied and col-
lected the same as other taxes, ;nd shall be appropriated and paid
out solely for the purpose of building a substantial court house and
jail at Calvert, the county seat of Rober-son-county, Texas.

SEC. 2. That this act shall take effect and be in force from and
after its passage.

Approved April 12, 1871.
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PUBLIC LAW 91-450-OCT. 14, 1970

Public Law 91-450
AN ACT

October 14, 1970

[S.4235] To continue the jurisdiction of the United States District Court for the District
of Puerto Rico over certain cases pending in that court on June 2, 1970.

U.S. District
Court for the
District of Puerto
Rico.

Jurisdiction.

October 14, 1970
[H.R. 12943]

Be it enacted by the Senate and Hawe of Representatives of the
United States of America in Congress assenmbled, That section 13 of
the Act entitled "An Act to provide for the appointment of additional
district judges, and for other purposes", approved June 2, 1970 (Pub,
lie Law 91-272; 84 Stat. 294), is amended by striking out the period
at the end thereof and inserting in lieu thereof the following: "; how-
ever, nothing in this section shall impair the jurisdiction of the United
States District Court for the District of Puerto Rico to hear and deter-
mine any action or matter begun in the court on or before June 2,
1970.".

Approved October 14, 1970.

Public Law 91-451
AN ACT

To amend section 3 of the Act of November 2, 1960, to extend for three years the
authority to make appropriations to carry out such Act.

Be it enacted by the Senate and House of Representatives of the
Jellyfish United States of America in Congress assembled. That Section 3 of

control, the Act entitled "An Act to provide for the control or elimination of
Appropriaio, jellyfish and other such pests in the coastal waters of the United

States, and for other purposes", approved November 2, 1966 (16 U.S.C.
s0 Stat. 1149. 1203), is amended by striking out "for the fiscal year ending June 30,

1970" and inserting in lieu thereof "for the period beginning July 1,
1969, and ending June 30, 1973".

Approved October 14, 1970.

October 15, 1970
(S. 30)

Organized Crime
control Act of
1970.

Public Law 91-452
AN ACT

Relating to the control of organized crime in the United States.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act
may be cited as the "Organized Crime Control Act of 1970."

STATEMENT OF FINDINGS AND PURPOSE

The Congress finds that (1) organized crime in the United States
is a highly sophisticated, diversified, and widespread activity that
annually drains billions of dollars from America's economy by unlaw-
ful conduct and the illegal use of force, fraud, and corruption; (2)
organized crime derives a major portion of its power through money

[84 STAT.
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PUBLIC LAW 91-452-OCT. 15, 1970

obtained from such illegal endeavors as syndicated gambling, loan
sharking, the theft and fencing of property, the importation and
distribution of narcotics and other dangerous drugs, and other forms
of social exploitation; (3) this money and power are increasingly
used to infiltrate and corrupt legitimate business and labor unions
and to subvert and corrupt our democratic processes; (4) organized
crime activities in the United States weaken the stability of the
Nation's economic system, harm innocent investors and competing
organizations, interfere with free competition, seriously burden inter-
state and foreign commerce, threaten the domestic security, and under-
mine the general welfare of the Nation and its citizens; and (5)
organized crime continues to grow because of defects in the evidence-
gathering process of the law inhibiting the development of the legally
admissible evidence necessary to bring criminal and other sanctions
or remedies to bear on the unlawful activities of those engaged in
organized crime and because the sanctions and remedies available to
the Government are unnecessarily limited in scope and impact.

It is the purpose of this Act to seek the eradication of organized
crime in the United States by strengthening the legal tools in the evi-
dence-gathering process, by establishing new penal prohibitions, and
by providing enhanced sanctions and new remedies to deal with the
unlawful activities of those engaged in organized crime.

TITLE I-SPECIAL GRAND JURY

SEC. 101. (a) Title 18, United States Code, is amended by adding
immediately after chapter 215 the following new chapter: 62 Stat. 829.

18 USC 3321.

"Chapter 216.-SPECIAL GRAND JURY
"See.
"3331. Summoning and term.
"3332. Powers and duties.
"3333. Reports.
"3334. General provisions.

"§ 3331. Summoning and term
"(a) In addition to such other rand juries as shall be called from

time to time, each district court which is located in a judicial district
containing more than four million inhabitants or in which the Attor-
ney General, the Deputy Attorney General, or any designated Assist-
ant Attorney General, certifies in writing to the chief judge of the
district that in his judgment a special grand jury is necessary because
of criminal activity in the district shall order a special grand jury to
be summoned at least once in each period of eighteen months unless
another special grand jury is then serving. The grand jury shall serve
for a term of eighteen months unless an order for its discharge is

84 STATo ]
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PUBLIC LAW 91-452-OCT. 15, 1970

entered earlier by the court upon a determination of the grand jury by
majority vote that its business has been completed. If, at the end of
such term or any extension thereof, the district court determines the
business of the grand jury has not been completed, the court may enter
an order extending such term for an additional period of six months.
No special grand jury term so extended shall exceed thirty-six months,
except as provided in subsection (e) of section 3333 of this chapter.

"(b) If a district court within any judicial circuit fails to extend the
term of a special grand jury or enters an order for the discharge of
such grand jury before such grand jury determines that it has com-
pleted its business, the grand jury, upon the affirmative vote of a
majority of its members, may apply to the chief judge of the circuit
for an order for the continuance of the term of the grand jury. Upon
the making of such an application by the grand jury, the term thereof
shall continue until the entry upon such application by the chief judge
of the circuit of an appropriate order. No special grand jury term so
extended shall exceed thirty-six months, except as provided in sub-
section (e) of section 3333 of this chapter.
"§ 3332. Powers and duties

"(a) It shall be the duty of each such grand jury impaneled within
any judicial district to inquire into offenses against the criminal laws
of the United States alleged to have been committed within that dis-
trict. Such alleged offenses may be brought to the attention of the
grand jury by the court or by any attorney appearing on behalf of the
United States for the presentation of evidence. Any such attorney
receiving information concerning such an alleged offense from any
other person shall, if requested by such other person, inform the grand
jury of such alleged offense, the identity of such other person, and such
attorney's action or recommendation.

"(b) Whenever the district court determines that the volume of
business of the special grand jury exceeds the capacity of the grand
jury to discharge its obligations, the district court may order an addi-
tional special grand jury for that district to be impaneled.

"§ 3333. Reports
"(a) A special grand jury impaneled by any district court, with

the concurrence of a majority of its members, may, upon completion
of its original term, or each extension thereof, submit to the court a
report-

" (1) concerning noncriminal misconduct, malfeasance, or mis-
feasance in office involving organized criminal activity by an
appointed public officer or employee as the basis for a recom-
mendation of removal or disciplinary action; or

"(2) regarding organized crime conditions in the district.
"(b) The court to which such report is submitted shall examine it

and the minutes of the special grand jury and, except as otherwise
provided in subsections (c) and (d) of this section, shall make an order
accepting and filing such report as a public record only if the court
is satisfied that it complies with the provisions of subsection (a) of
this section and that-

"(1) the report is based upon facts revealed in the course of
an investigation authorized by subsection (a) of section 3332 and
is supported by the preponderance of the evidence; and

"(2) when the report is submitted pursuant to paragraph (1)
of subsection (a) of this section, each person named therein and
any reasonable number of witnesses in his behalf as designated
by him to the foreman of the grand jury were afforded an opportu-

Examination;
filing as public
record.

[84 STAT.
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PUBLIC LAW 91-452-OCT. 15, 1970

nity to testify before the grand jury prior to the filing of such
report, and when the report is submitted pursuant to paragraph
(2) 'of subsection (a) of this section, it is not critical of an identi-
fied person.

"(c) (1) An order accepting a report pursuant to paragraph (1) of Report, copy

subsection (a) of this section and the report shall be sealed by the court to public officers.

and shall not be filed as a public record or be subject to subpena or
otherwise made puiblic (i) until at least thirty-one days after a copy
of the order and report are served upon each public officer or employee
named therein and an answer has been filed or the time for filing an
answer has expired, or (ii) if an appeal is taken, until all rights of
review of the public officer or employee named therein have expired
or terminated in an order accepting the report. No order accepting a
report pursuant to paragraph (1) of subsection (a) of this section shall
be entered until thirty days after the delivery of such report to the
public officer or body pursuant to paragraph (3) of subsection (c) of
this section. The court may issue such orders as it shall deem appro-
priate to prevent unauthorized publication of a report. Unauthorized
publication may be punished as contempt of the court.

"(2) Such public officer or employee may file with the clerk a verified Answer, filing.

answer to such a report not later than twenty days after service of
the order and report upon him. Upon a showing of good cause, the
court may grant such public officer or employee an extension of time
within which to file such answer and may authorize such limited
publication of the report as may be necessary to prepare such answer.
Such an answer shall plainly and concisely state the facts and law con-
stituting the defense of the public officer or employee to the charges
in said report, and, except for those parts thereof which the court
determines to have been inserted scandalously, prejudiciously, or
unnecessarily, such answer shall become an appendix to the report.

"(3) Upon the expiration of the time set forth in paragraph (1) of
subsection (c) of this section, the United States attorney shall deliver
a true copy of such report, and the appendix, if any, for appropriate
action to each public officer or body having jurisdiction, responsibility,
or authority over each public officer or employee named in the report.

"(d) Upon the submission of a report pursuant to subsection (a)
of this section, if the court finds that the filing of such report as a
public record may prejudice fair consideration of a pending criminal
matter, it shall order such report sealed and such report shall not be
subject to subpena or public inspection during the pendency of such
criminal matter, except upon order of the court.

"(e) Whenever the court to which a report is submitted pursuant Additional

to paragraph (1) of subsection (a) of this section is not satisfied that testimony.

the report complies with the provisions of subsection (b) of this
section, it may direct that additional testimony be taken before the
same grand jury, or it shall make an order sealing such report, and it
shall not be filed as a public record or be subject to subpena or other-
wise made public until the provisions of subsection (b) of this section
are met. A special grand jury term may be extended by the district spece grend
court beyond thirty-six months in order that such additional testimony sion.

may be taken or the provisions of subsection (b) of this section may
'b met.

"(f) As used in this section, 'public officer or employee' means any "Public officer

officer or employee of the United States, any State, the District of or employee."

Columbia. the Commonwealth of Puerto Rico, any territory or posses-
sion of the United States, or any political subdivision, or any depart-
ment, agency, or instrumentality thereof.

84 STAT, ]
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PUBLIC LAW 91-452-OCT. 15, 1970

"§ 3334. General provisions
62 Stat. 829. "The provisions of chapter 215, title 18, United States Code, and
18 Usc 3321.
18 Usc app. the Federal Rules of Criminal Procedure applicable to regular grand

juries shall apply to special grand juries to the extent not inconsistent
with sections 3331, 3332, or 3333 of this chapter."

(b) The part analysis of part II, title 18, United States Code, is
amended by adding immediately after
"215. Grand Jury -------------------------------------------------------- 3321"
the following new item:
"216. Special Grand Jury ------------------------------------------------ 3331."

SEc. 102. (a) Subsection (a), section 3500, chapter 223, title 18,
71 Stat. 595. United States Code, is amended by striking "to an agent of the Gov-

ernment" following "the defendant".
(b) Subsection (d), section 3500, chapter 223, title 18, United States

Code, is amended by striking "paragraph" following "the court under"
and inserting in lieu thereof "subsection".

(c) Paragraph (1), subsection (e), section 3500, chapter 223, title
18, United States Code, is amended by striking the "or" following
the semicolon.

(d) Paragraph (2), subsection (e), section 3500, chapter 223, title
18, United States Code, is amended by striking "to an agent of the
Government" after "said witness" and by striking the period at the
end thereof and inserting in lieu thereof: "; or (3) a statement, how-
ever taken or recorded, or a transcription thereof, if any, made by said
witness to a grand jury.".

TITLE 11-GENERAL IMMUNITY

SEC. 201. (a) Title 18, United States Code, is amended by adding
62 Stat. 856. immediately after part IV the following new part:
18 Usc 5001.

"PART V.-IMITUNITY OF WITNESSES
"Sec.
"6001. Definitions.
"6002. Inmnunity generally.
"6003. Court and grand jury proceedings.
"6004. Certain adninistrative proceedings.
"'6005. Congressional proceedings.

"§ 6001. Definitions
"As used in this part-

"(1) 'agency of the United States' means any executive depart-
ment as defined in section 101 of title 5, United States Code, a
military department as defined in section 102 of title 5, United
States Code, the Atomic Energy Commission, the China Trade
Act registrar appointed under 53 Stat. 1432 (15 U.S.C. sec. 143),
the Civil Aeronautics Board, the Federal Communications Com-
mission, the Federal Deposit Insurance Corporation, the Federal
Maritime Commission, the Federal Power Commission, the Fed-
eral Trade Commission, the Interstate Commerce Commission, the
National Labor Relations Board, the National Transportation
Safety Board, the Railroad Retirement Board, an arbitration
board established under 48 Stat. 1193 (45 U.S.C. see. 157), the
Securities and Exchange Commission, the Subversive Activities
Control Board, or a board established under 49 Stat. 31 (15 U.S.C.
sec. 715d) ;

"(2) 'other information' includes any book, paper, document,
record, recording, or other material;

"(3) 'proceeding before an agency of the United States' means
any proceeding before such an agency with respect to which it is

80 Stat. 378,
948.

Post, p. 930.
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PUBLIC LAW 91-452-OCT. 15, 1970

authorized to issue subpenas and to take testimony or receive other
information from witnesses under oath; and

"(4) 'court of the United States' means any of the following
courts: the Supreme Court of the United States, a United States
court of appeals, a United States district court established under
chapter 5, title 28, United States Code, the District of Columbia 62 Stat. 872;

Court of Appeals, the Superior Court of the District of Colum- Ante, p. 294.
bia, the District Court of Guam, the District Court of the Virgin 28 usC 81.

Islands, the United States Court of Claims, the United States
Court of Customs and Patent Appeals, the Tax Court of the
United States, the Customs Court, and the Court of Military
Appeals.

"§ 6002. Immunity generally
"Whenever a witness refuses, on the basis of his privilege against

self-incrimination, to testify or provide other information in a pro-
ceeding before or ancillary to-

"(1) a court or grand jury of the United States,
"(2) an agency of the United States, or
"(3) either House of Congress, a joint committee of the two

Houses, or a committee or a subcommittee of either House,
and the person presiding over the proceeding communicates to the
witness an order issued under this part, the witness may not refuse
to comply with the order on the basis of his privilege against self-
incrimination; but no testimony or other information compelled under
the order (or any information directly or indirectly derived from such
testimony or other information) may be used against the witness in
any criminal case, except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the order.
"§ 6003. Court and grand jury proceedings

"(a) In the case of any individual who has been or may be called to
testify or provide other information at any proceeding before or
ancillary to a court of the United States or a grand jury of the United
States, the United States district court for the judicial district in
which the proceeding is or may be held shall issue, in accordance with
subsection (b) of this section, upon the request of the United States
attorney for such district, an order requiring such individual to give
testimony or provide other information which he refuses to give or
provide on the basis of his privilege against self-incrimination, such
order to become effective as provided in section 6002 of this part.

"(b) A United States attorney may, with the approval of the Attor-
ney General, the Deputy Attorney General, or any designated Assist-
ant Attorney General, request an order under subsection (a) of this
section when in his judgment-

"(1) the testimony or other information from such individual
may be necessary to the public interest; and

"(2) such individual has refused or is likely to refuse to testify
or provide other information on the basis of his privilege against
self-incrimination.

"§ 6004. Certain administrative proceedings
"(a) In the case of any individual who has been or who may be

called to testify or provide other information at any proceeding before
an agency of the United States, the agency may, with the approval of
the Attorney General, issue, in accordance with subsection (b) of this
section, an order requiring the individual to give testimony or provide
other information whichhe refuses to give or provide on the basis of
his privilege against self-incrimination, such order to become effective
as provided in section 6002 of this part.

84 STAT.]
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PUBLIC LAW 91-452-OCT. 15, 1970

"(b) An agency of the United States may issue an order under
subsection (a) of this section only if in its judgment-

"(1) the testimony or other information from such individual
may be necessary to the public interest; and

"(2) such individual has refused or is likely to refuse to testify
or provide other information on the basis of his privilege against
self-incrimination.

"§ 6005. Congressional proceedings
"(a) In the case of any individual who has been or may be called

to testify or provide other information at any proceeding before either
House of Congress, or any committee, or any subcommittee of either
House, or any joint committee of the two Houses, a United States
district court shall issue, in accordance with subsection (b) of this
section, upon the request of a duly authorized representative of the
House of Congress or the committee concerned, an order requiring
such individual to give testimony or provide other information which
he refuses to give or provide on the basis of his privilege against self-
incrimination, such order to become effective as provided in section
6002 of this part.

"(b) Before issuing an order under subsection (a) of this section, a
United States district court shall find that-

"(1) in the case of a proceeding before either House of Congress,
the request for such an order has been approved by an affirmative
vote of a majority of the Members present of that House;

"(2) in the case of a proceeding before a committee or a sub-
committee of either House of Congress or a joint committee of both
Houses, the request for such an order has been approved by an
affirmative vote of two-thirds of the members of the full com-
mittee; and

"(3) ten days or more prior to the day on which the request for
such an order was made, the Attorney General was served with
notice of an intention to request the order

"(c) Upon application of the Attorney General, the United States
district court shall defer the issuance of any order under subsection (a)
of this section for such period, not longer than twenty days from the
date of the request for such order, as the Attorney General may
specify."

(b) The table of parts for title 18, United States Code, is amended
by adding at the end thereof the following:
"V. Immunity of Witnesses --------------------------------------------- 6001".

SEC. 202. The third sentence of paragraph (b) of section 6 of the
Commodity Exchange Act (69 Stat. 160; 7 U.S.C. 15) is amended by
striking "49 U.S.C. 12, 46, 47, 48, relating to the attendance and testi-
mony of witnesses, the production of documentary evidence, and the
immunity of witnesses" and by inserting in lieu thereof the following:
"(49 U.S.C. § 12), relating to the attendance and testimony of wit-
nesses and the production of documentary evidence,".

Repeal. SEC. 203. Subsection (f) of section 17 of the United States Grain
Standards Act (82 Stat. 768; 7 U.S.C. § 87f (f) ), is repealed.

SEC. 204. The second sentence of section 5 of the Act entitled "An
Act to regulate the marketing of economic poisons and devices, and for
other purposes", approved June 25, 1947 (61 Stat. 168; 7 U.S.C. § 135c),
is amended by inserting after "section", the following language: ", or
any evidence which is directly or indirectly derived from such
evidence,".

Repeai. SEC. 205. Subsection (f) of section 13 of the Perishable Agricultural
Commodities Act, 1930 (46 Stat. 536; 7 U.S.C. § 499m (f)), is repealed.

[84 STAT,
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PUBLIC LAW 91-452-OCT. 15, 1970

SEC. 206. (a) Section 16 of the Cotton Research and Promotion Act
(80 Stat. 285; 7 U.S.C. § 2115) is amended by striking "(a)" and by
striking subsection (b).

(b) The section heading for such section 16 is amended by striking
": Self-Incrimination".

SEC. 207. Clause (10) of subsection (a) of section 7 of the Act entitled
'An Act to establish a uniform system of bankruptcy throughout the
United States", approved July 1, 1898 (52 Stat. 847; 11 U.S.C.
§ 25(a) (10) ), is amended by inserting after the first use of the term
"testimony" the following language: ", or any evidence which is
directly or indirectly derived from such testimony,".

SEc. 208. The fourth sentence of subsection (d) of section 10 of the Repeal.

Federal Deposit Insurance Act (64 Stat. 882; 12 U.S.C. § 1820(d) ), is
repealed.

SEC. 209. The seventh paragraph under the center heading "DEPART-

MENT OF JUSTICE" in the first section of the Act of February 25, 1903
(32 Stat. 904; 15 U.S.C. § 32), is amended by striking ": Provided,
That" and all that follows in that paragraph and inserting in lieu
thereof a period.

SEC. 210. The Act of June 30, 1906 (34 Stat. 798; 15 U.S.C. § 33), is Repeals.

repealed.
SEC. 211. The seventh paragraph of section 9 of the Federal Trade

Commission Act (38 Stat. 722; 15 U.S.C. § 49), is repealed.
SEc. 212. Subsection (d) of section 21 of the Securities Exchange

Act of 1934 (48 Stat. 899; 15 U.S.C. § 78u(d)), is repealed.
SEC. 213. Subsection (c) of section 22 of the Securities Act of 1933

(48 Stat. 86; 15 U.S.C. § 77v(c) ), is repealed.
SEC. 214. Subsection (e) of section 18 of the Public Utility Holding

Company Act of 1935 (49 Stat. 831; 15 U.S.C. § 79r(e)), is repealed.
SEC. 215. Subsection (d) of section 42 of the Investment Company

Act of 1940 (54 Stat. 842; 15 U.S.C. § 80a-41 (d)), is repealed.
SEC. 216. Subsection (d) of section 209 of the Investment Advisers

Act of 1940 (54 Stat. 853; 15 U.S.C. § 80b-9 (d)), is repealed.
SEC. 217. Subsection (c) of section 15 of the China Trade Act, 1922

(42 Stat. 953; 15 U.S.C. § 155(c)), is repealed. 42 Stat. 853.

SEC. 218. Subsection (h) of section 14 of the Natural Gas Act (52
Stat. 828; 15 U.S.C. § 717m(h)), is repealed.

SEC. 219. The first proviso of section 12 of the Act entitled "An Act
to regulate the interstate distribution and sale of packages of haz-
ardous substances intended or suitable for household use," approved
July 12, 1960 (74 Stat. 379; 15 U.S.C. § 1271), is amended by insert-
ing after "section" the following language: ", or any evidence which
is directly or indirectly derived from such evidence,".

SEC. 220. Subsection (e) of section 1415 of the Interstate Land Repeals.

Sales Full Disclosure Act (82 Stat. 596; 15 IU.S.C. § 1714(e)), is
repealed.

SEc. 221. Subsection (g) of section 307 of the Federal Power Act
(49 Stat. 856; 16 U.S.C. § 825f (g) ), is repealed.

SEC. 222. Subsection (b) of section 835 of title 18, United States
Code, is amended by striking the third sentence thereof. 74 Stat. 811.

SEC. 223. (a) Section 895 of title 18, United States Code, is Repeal.
repealed. 82 Stat. 162.

(b) The table of sections of chapter 42 of such title is amended by
striking the item relating to section 895.

SEC. 224. (a) Section 1406 of title 18, United States Code, is Repeal.

repealed. 70 Stat. 574.

(b) The table of sections of chapter 68 of such title is amended by
striking the item relating to section 1406.
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76 Stat. 42. SEC. 225. Section 1954 of title 18, United States Code, is amended
by striking "(a) Whoever" and inserting in lieu thereof "Whoever"
and by striking subsection (b) thereof.

SEC. 226. The second sentence of subsection (b). section 2424, title
62 Stat. 813. 18, United States Code, is amended by striking "but no person" and

all that follows in that subsection and inserting in lieu thereof: "but
no information contained in the statement or any evidence which is
directly or indirectly derived from such information may be used
against any person making such statement in any criminal case, except
a prosecution for perjury, giving a false statement or otherwise fail-
ing to comply with this section."

Repeal, effec- SEC. 227. (a) Section 2514 of title 18, United States Code, is repealed
tive date.

82 Stat. 216. effective four years after the effective date of this Act.
(b) The table of sections of chapter 119 of such title is amended by

striking the item relating to section 2514.
Repeal. SEC. 228. (a) Section 3486 of title 18, United States Code, is repealed.
68 Stat. 745. (b) The table of sections of chapter 223 of such title is amended by

striking the item relating to section 3486.
SEC. 229. Subsection (e) of section 333 of the Tariff Act of 1930

(46 Stat. 699; 19 IT.S.C. § 1333(e)), is amended by striking ": Pro-
,'ided, That" and all that follows in that subsection and inserting in
lieu thereof a period.

SEC. 230. The first proviso of section 703 of the Federal Food,
Drug, and Cosmetic Act, approved June 25, 1938 (52 Stat. 1057; 21
U.S.C. § 373), is amended by inserting after "section" the following
language: ", or any evidence which is directly or indirectly derived
from such evidence,".

Repeal. SEC. 231. (a) Section 4874 of the Internal Revenue Code of 1954 is
68A Stat. 586.
26 Us c 4874. repealed.

(b) The table of sections of part III of subchapter (D) of chapter
39 of such Code is amended by striking the item relating to section
4874.

Repeal. SEC. 232. Section 7493 of the Internal Revenue Code of 1954 is
68A Stat. 893. repealed.

SEC. 233. The table of sections of part III of subchapter (E) of
chapter 76 of the Internal Revenue Code of 1954 is amended by strik-
ing the item relating to section 7493.

Repeal. SEC. 234. Paragraph (3) of section 11 of the Labor Management
6 1 Stat. 10. Relations Act, 1947 (49 Stat. 455; 29 U.S.C. § 161(3)), is repealed.
Repeal. SEC. 235. The third sentence of section 4 of the Act entitled "An

Act to provide that tolls on certain bridges over navigable waters of
the United States shall be just and reasonable, and for other pur-
poses", approved August 21, 1935 (49 Stat. 671; 33 U.S.C. § 506), is
repealed.

Repeal. SEC. 236. Subsection (f) of section 205 of the Social Security Act
53 Stat: 1368. (42 U.S.C. § 405 (f)) is repealed.

SEC. 237. Paragraph c of section 161 of the Atomic Energy Act of
1954 (68 Stat. 948; 42 U.S.C. § 2201 (c) ), is amended by striking the
third sentence thereof.

Repeals. SEC. 238. The last sentence of the first paragraph of subparagraph
(h) of the paragraph designated "Third" of section 7 of the Railway
Labor Act (44 Stat. 582; 45 U.S.C. § 157), is repealed.

SEC. 239. Subsection (c) of section 12 of the Railroad Unemploy-
ment Insurance Act (52 Stat. 1107; 45 U.S.C. § 362(c)), is repealed.

SEc. 240. Section 28 of the Shipping Act of 1916 (39 Stat. 737;
46 U.S.C. § 87), is repealed.

SEC. 241. Subsection (c) of section 214 of the Merchant Marine Act,
1936 (49 Stat. 1991; 46 U.S.C. § 1124(c)), is repealed.

SEc. 242. Subsection (i) of section 409 of the Communications Act
66 Stat. 722. of 1934 (48 Stat. 1096; 47 U.S.C. § 409 (1)), is repealed.

[84 STAT.
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SEC. 243. (a) The second sentence of section 9 of the Interstate
Commerce Act (24 Stat. 382; 49 U.S.C. § 9), is amended by striking
"; the claim" and all that follows in that sentence and inserting in
lieu thereof a period.

(b) Subsection (a) of section 316 of the Interstate Commerce Act
(54 Stat. 946; 49 U.S.C. § 916 (a)), is amended by striking the comma
following "part I" and by striking ", and the Immunity of Witnesses
Act (34 Stat. 798; 32 Stat. 904, ch. 755, see. 1),".

(c) Subsection (a) of section 417 of the Interstate Commerce Act
(49 U.S.C. § 1017(a)), is amended by striking the comma after "such
provisions" and by striking ", and of the Immunity of Witnesses Act
(34 Stat. 798; 3'2 Stat. 904, ch. 755, sec. 1),".

SEC. 244. The third sentence of section 3 of the Act entitled "An Act
to further regulate Commerce with foreign nations and among the
States", approved February 19, 1903 (32 Stat. 848; 49 U.S.C. § 43), is
amended by striking "; the claim" and all that follows in that sentence
down through and including "Proided, That the provisions" and
inserting in lieu thereof ". The provisions

SEC. 245. The first paragraph of the Act of February 11, 1893 (27
Stat. 443; 49 U.S.C. § 46), repealed.

SEc. 246. Subsection (i) of section 1004 of the Federal Aviation Act
of 1958 (72 Stat. 792; 49 U.S.C. § 1484 (i) ), is repealed.

SEC. 247. The ninth sentence of subsection (c) of section 13 of the
Internal Security Act of 1950 (81 Stat. 768; 50 U.S.C. § 792(c) ), is
repealed.

SEC. 248. Section 1302 of the Second War Powers Act of 1942 (56
Stat. 185; 50 U.S.C. App. § 643a), is amended by striking the fourth
sentence thereof.

SEC. 249. Paragraph (4) of subsection (a) of section 2 of the Act
entitled "An Act to expedite national defense, and for other purposes",
approved June 28, 1940 (54 Stat. 676; 50 U.S.C. App. § 1152 (a) (4) ), is
amended by striking the fourth sentence thereof.

SEC. 250. Subsection (d) of section 6 of the Export Control Act of
1949 (63 Stat. 8; 50 U.S.C. App. § 2026(b)), is repealed.

SEC. 251. Subsection (b) of section 705 of the Act of September 8,
1950, to amend the Tariff Act of 1930 (64 Stat. 816; 50 U.S.C.
§ 2155 (b) ), is repealed.

SEC. "252. Section 23-545 of the District of Columbia Code is
repealed.

SEc. 253. Section 42 of the Act of October 9, 1940, 54 Stat. 1082
(D.C. Code, sec. 35-1346), is repealed.

SEC. 254. Section 2 of the Act of June 19, 1934, 48 Stat. 1176 (sec-
tion 35-802, District of Columbia Code), is repealed.

SEC. 255. Section 29 of the Act of March 4, 1922, 42 Stat. 414 (sec-
tion 35-1129, District of Columbia Code), is repealed.

SEC. 256. Section 9 of the Act of February 7, 1914, 38 Stat. 282, as
amended (section 22-2721, District of Columbia Code), is repealed.

SEC. 257. Section 5 of theAct of February 7,1914,38 Stat. 281 (sec-
tion 22-2717, District of Columbia Code), is amended by striking out
"2721" and inserting in lieu thereof "2720".

SEC. 258. Section 8 of the Act of February 7, 1914, 38 Stat. 282
(section 22-2720, District of Columbia Code), is amended by striking
out "2721" and inserting in lieu thereof "2720".

SEC. 259. In addition to the provisions of law specifically amended
or specifically repealed by this title, any other provision of law incon-
sistent with the provisions of part V of title 18, United States Code
(adding by title II of this Act), is to that extent amended or repealed.

SEC. '260. The provisions of part V of title 18, United States Code,
added by title II of this Act, and the amendments and repeals made by

56 Stat. 297.

Repeals.

56 Stat. 179.

Ante, p. 619.

Ante, p. 926.

Effective date.
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title II of this Act, shall take effect on the sixtieth day following the
date of the enactment of this Act. No amendment to or repeal of any
provision of law under title II of this Act shall affect any immunity
to which any individual is entitled under such provision by reason of
any testimony or other information given before such day.

TITLE III-RECALCITRANT WITNESSES

62 Stat. 950; SEC. 301. (a) Chapter 119, title 28, United States Code, is amended
82 Stat. 62.

28 USC 1821- by adding at the end thereof the following new section:
1825. "§ 1826. Recalcitrant witnesses

"(a) Whenever a witness in any proceeding before or ancillary to
any court or grand jury of the United States refuses without just cause
shown to comply with an order of the court to testify or provide other
information, including any book, paper, document, record, recording
or other material, the court, upon such refusal, or when such refusal is
duly brought to its attention, may summarily order his confinement at
a suitable place until such time as the witness is willing to give such
testimony or provide such information. No period of such confinement
shall exceed the life of-

"(1) the court proceeding, or
"(2) the term of the grand jury, including extensions,

before which 'such refusal to comply with the court order occurred, but
in no event shall such confinement exceed eighteen months.

"(b) No person confined pursuant to subsection (a) of this section
shall be admitted to bail pending the determination of an appeal taken
by him from the order for his confinement if it appears that the appeal
is frivolous or taken for delay. Any appeal from an order of confine-
ment under this section shall be disposed of as soon as practicable, but
not later than thirty days from the filing of such appeal."
(b) The analysis of chapter 119, title 28, United States Code, is

amended by adding at the end thereof the following new item:
"1826. Recalcitrant witnesses.".

SEC. 302. (a) The first paragraph of section 1073, chapter 49, title
75 Stat. 795. 18, United States Code, is amended by inserting "or (3) to avoid service

of, or contempt proceedings for alleged disobedience of, lawful process
requiring attendance and the giving of testimony or the production of
documentary evidence before an agency of a State empowered by the
law of such State to conduct investigations of alleged criminal activi-

ties," immediately after "is charged,".
(b) The second paragraph of section 1073, chapter 49, title 18, United

States Code, is amended by inserting immediately after "held incustody or confinement a comma and adding "or i whh an avoid-
anee of service of process or a contempt referred to in clause (3) of thefirst paragraph of this section is alleged to have been committed,".

TITLE IV-FALSE DECLARATIONS

62 Sta. 773; SEC. 401. (a) Chapter 79, title 18, United States Code, is amended by
78 Stat. 995.

18 USC 1621- adding at the end thereof the following new section:
1622. "§ 1623. False declarations before grand jury or court

"(a) Whoever under oath in any proceeding before or ancillaryto any court or grand jury of the United States knowingly makes any
false material declaration or makes or uses any other information,
including any book, paper, document, record, recording, or other
material, knowing the same to contain any false material declaration,
shall be fined not more than $10,000 or imprisoned not more than five
years, or both.

[84 STAT.
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"(b) This section is applicable whether the conduct occurred within
or without the United States.

"(c) An indictment or information for violation of this section
alleging that, in any proceedings before or ancillary to any court or
grand jury of the United States, the defendant under oath has know-
ingly made two or more declarations, which are inconsistent to the
degree that one of them is necessarily false, need not specify which
declaration is false if-

"(1) each declaration was material to the point in question, and
"(2) each declaration was made within the period of the statute

of limitations for the offense charged under this section.
In any prosecution under this section, the falsity of a declaration set
forth in the indictment or information shall be established sufficient for
conviction by proof that the defendant while under oath made irrecon-
cilably contradictory declarations material to the point in question in
any proceeding before or ancillary to any court or grand jury. It shall
be a defense to an indictment or information made pursuant to the first
sentence of this subsection that the defendant at the time he made each
declaration believed the declaration was true.

"(d) Where, in the same continuous court or grand jury proceeding
in which a declaration is made, the person making the declaration
admits such declaration to be false, such admission shall bar prosecu-
tion under this section if, at the time the admission is made, the declara-
tion has not substantially affected the proceeding, or it has not become
manifest that such falsity has been or will be exposed.

"(e) Proof beyond a reasonable doubt under this section is sufficient
for conviction. It shall not be necessary that such proof be made by
any particular number of witnesses or by documentary or other type of
evidence."

(b) The analysis of chapter 79, title 18, United States Code, is
amended by adding at the end thereof the following new item:
"1623. False declarations before grand jury or court."

TITLE V-PROTECTED FACILITIES FOR HOUSING
GOVERNMENT WITNESSES

SEC. 501. The Attorney General of the United States is authorized to
provide for the security of Government witnesses, potential Govern-
ment witnesses, and the families of Government witnesses and poten-
tial witnesses in legal proceedings against any person alleged to have
participated in an organized criminal activity.

SEC. 502. The Attorney General of the United States is authorized
to rent, purchase, modify, or remodel protected housing facilities and
to otherwise offer to provide for the health, safety, and welfare of
witnesses and persons intended to be called as Government witnesses,
and the families of witnesses and persons intended to be called as
Government witnesses in legal proceedings instituted against any per-
son alleged to have participated in an organized criminal activity
whenever, in his judgment, testimony from, or a willingness to testify
by, such a witness would place his life or person, or the life or person
of a member of his family or household, in jeopardy. Any person
availing himself of an offer by the Attorney General to use such facili-
ties may continue to use such facilities for as long as the Attorney
General determines the jeopardy to his life or person continues.

SEC. 503. As used in this title, "Government" means the United "Gover.m t.."

States, any State, the District of Columbia, the Commonwealth of
Puerto Rico, any territory or possession of the United States, any
political subdivision, or any department, agency, or instrumentality
thereof. The offer of facilities to witnesses may be conditioned by
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the Attorney General upon reimbursement in whole or in part to
the United States by any State or any political subdivision, or any
department, agency, or instrumentality thereof of the cost of main-
taining and protecting such witnesses.

Appropriation. SEC. 504. There is hereby authorized to be appropriated from time
to time such funds as are necessary to carry out the provisions of this
title.

TITLE VI-DEPOSITIONS

62 Stat. 832; SEC. 601. (a) Chapter 223, title 18, United States Code, is amended
82 Stat. 210.

18 Usc 3481- by adding at the end thereof the following new section:
3502. "§ 3503. Depositions to preserve testimony

"(a) Whenever due to exceptional circumstances it is in the inter-

est of justice that the testimony of a prospective witness of a party
be taken and preserved, the court at any time after the filing of an
indictment or information may upon motion of such party and notice
to the parties order that the testimony of such witness be taken by
deposition and that any designated book, paper, document, record,
recording, or other material not privileged be produced at the same
time and place. If a witness is committed for failure to give bail to
appear to testify at a trial or hearing, the court on written motion of
the witness and upon notice to the parties may direct that his deposition
be taken. After the deposition has been subscribed the court may dis-
charge the witness. A motion by the Government to obtain an order
under this section shall contain certification by the Attorney Genera]
or his designee that the legal proceeding is against a person who is
believed to have participated in an organized criminal activity.

Notice. "(b) The party at whose instance a deposition is to be taken
shall give to every party reasonable written notice of the time and
place for taking the deposition. The notice shall state the name and
address of each person to be examined. On motion of a party upon
whom the notice is served, the court for cause shown may extend or
shorten the time or change the place for taking the deposition. The
officer having custody of a defendant shall be notified of the time
and place set for the examination, and shall produce him at the
examination and keep him in the presence of the witness during the
examination. A defendant not in custody shall have the right to be
present at the examination, but his failure, absent good cause shown,
to appear after notice and tender of expenses shall constitute a waiver
of that right and of any objection to the taking and use of the deposi-
tion based upon that right.

Counsel, ap- "(c) If a defendant is without counsel. the court shall advise him
pointment. of his rights and assign counsel to represent him unless the defendant

elects to proceed without counsel or is able to obtain counsel of his
Expenses, pay- own choice. Whenever a deposition is taken at the instance of the

meat by U.S. Government, or whenever a deposition is taken at the instance of a

defendant who appears to be unable to bear the expense of the taking
of the deposition, the court may direct that the expenses of travel and
subsistence of the defendant and his attorney for attendance at the
examination shall be paid by the Government. In such event the
marshal shallE.make payment accordingly.

"1(d) A depoition shall be taken and filed in the manner pro-
vided in civil ations, provided that (1) in no event shall a deposition
be taken of a party defendant without his consent, and (2) the scope
of examination and cross-examination shall be such as would be
allowed in the trial itself. On request or waiver by the defendant the
court may direct that a deposition be taken on written interrogatories
in the manner provided in civil actions. Such request shall constitute
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a waiver of any objection to the taking and use of the deposition based
upon its being so taken.

"(e) The Government shall make available to the defendant for
his examination and use at the taking of the deposition any statement
of the witness being deposed which is in the possession of the Govern-
ment and which the Government would be required to make available
to the defendant if the witness were testifying at the trial.

" (f) At the trial or upon any hearing, a part or all of a deposition,
so far as otherwise admissible under the rules of evidence, may be used
if it appears: That the witness is dead; or that the witness is out of
the United States, unless it appears that the absence of the witness
was procured by the party offering the deposition; or that the witness
is unable to attend or testify because of sickness or infirmity; or that
the witness refuses in the trial or hearing to testify concerning the
subject of the deposition or part offered; or that the party offering
the deposition has been unable to procure the attendance of the wit-
ness by subpena. Any deposition may also be used by any party for
the purpose of contradicting or impeaching the testimony of the
deponent as a witness. If only a part of a deposition is offered in
evidence by a party, an adverse party may require him to offer all of
it which is relevant to the part offered and any party may offer other
parts.

"(g) Objections to receiving in evidence a deposition or part
thereof may be made as provided in civil actions."

(b) The analysis of chapter 223, title 18, United States Code, is
amended by adding at the end thereof the following new item:
".3503. Depositions to preserve testimony."

TITLE VII-LITIGATION CONCERNING SOURCES OF

EVIDENCE

PART A-SPFCAL FINDINGS

SEC. 701. The Congress finds that claims that evidence offered in
proceedings was obtained by the exploitation of unlawful acts, and
is therefore inadmissible in evidence, (1) often cannot reliably be
determined when such claims concern evidence of events occurring
years after the allegedly unlawful act, and (2) when the allegedly
unlawful act has occurred more than five years prior to the event in
question, there is virtually no likelihood that the evidence offered to
prove the event has been obtained by the exploitation of that allegedly
unlawful act.

PART B-LITIGATION CONCERNING SOURCES OF EvIDENOE

SEC. 702. (a) Chapter 223, title 18, United States Code, is amended
by adding at the end thereof the following new section:
"§ 3504. Litigation concerning sources of evidence

"(a) In any trial, hearing, or other proceeding in or before any court,
grand jury, department, officer, agency, regulatory body, or other
authority of the United States-

"(1) upon a claim by a party aggrieved that evidence is inad-
missible because it is the primary product of an unlawful act or
because it was obtained by the exploitation of an unlawful act,
the opponent of the claim shall affirm or deny the occurrence of the
alleged unlawful act;

"(2) disclosure of information for a determination if evidence
is inadmissible because it is the primary product of an unlawful

Statements of
witnesses, avail-
ability.

Depositions,
conditions for use.

Ante, p. 934.
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act occurring prior to June 19, 1968, or because it was obtained by
the exploitation of an unlawful act occurring prior to June 19,
1968, shall not be required unless such information may be rele-
vant to a pending claim of such inadmissibility; and

"(3) no claim shall be considered that evidence of an event is
inadmissible on the ground that such evidence was obtained by
the exploitation of an unlawful act occurring prior to June 19,
1968, if such event occurred more than five years after such
allegedly unlawful act.

"Unlawful act." "(b) As used in this section 'unlawful act' means aay act the use of
any electronic, mechanical, or other device (as defined in section

82 Stat. 212. 2510(5) of this title) in violation of the Constitution or laws of the
United States or any regulation or standard promulgated pursuant
thereto."

(b) The analysis of chapter 223, title 18, United States Code, is
amended by adding at the end thereof the following new item:
"8504. Litigation concerning sources of evidence."

Applicability. SEC. 703. This title shall apply to all proceedings, regardless of
when commenced, occurring after the date of its enactment. Paragraph
(3) of subsection (a) of section 3504, chapter 223, title 18, United
States Code, shall not apply to any proceeding in which all informa-
tion to be relied upon to establish inadmissibility was possessed 'by the
party making such claim and adduced in such proceeding prior to such
enactment.

TITLE VIII-SYNDICATED GAMBLING

PART A-SrECIAL FINDINGS

SEC. 801. The Congress finds that illegal gambling involves wide-
spread use of, and has an effect upon, interstate commerce and the
facilities thereof.

PART B-OBSTRUCTION OF STATE OR LOCAL LAW ENFORCEMENT

SEC. 802. (a) Chapter 73, title 18, United States Code, is amended
by adding at the end tnereof the following new section:
"§ 1511. Obstruction of State or local law enforcement

"(a) It shall be unlawful for two or more persons to conspire to
obstruct the enforcement of the criminal laws of a State or political
subdivision thereof, with the intent to facilitate an illegal gambling
business if-

"(1) one or more of such persons does any act to effect the
object of such a conspiracy;

- (2) one or more of such persons is an official or employee,
elected, appointed, or otherwise, of such State or political sub-
division; and

"(3) one or more of such persons conducts, finances, manages,
supervises, directs, or owns all or part of an illegal gambling
business.

"(b) As used in this section-
"(1) 'illegal gambling business' means a gambling business

which-
"(i) is a violation of the law of a State or political sub-

division in which it is conducted;
"(ii) involves five or more persons who conduct, finance,

manage, supervise, direct, or owvn all or part of such busi-
ness; and

62 Stat. 769;
81 Stat. 362.

18 USC 1501-
1510.

Definitions.

[84 STATo
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"(iii) has been or remains in substantially continuous
operation for a period in excess of thirty days or has a gross
revenue of $2,000 in any single day.

"(2) 'gambling' includes but is not limited to pool-selling,
bookmaking, maintaining slot machines, roulette wheels, or dice
tables, and conducting lotteries, policy, bolita or numbers games,
or selling chances therein.

"(3) 'State' means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, and any terri-
tory or possession of the United States.

"(c) This section shall not apply to any bingo game, lottery, or
similar game of chance conducted by an organization exempt from
tax under paragraph (3) of subsection (c) of section 501 of the
Internal Revenue Code of 1954, as amended, if no part of the gross
receipts derived from such activity inures to the benefit of any pri-
vate shareholder, member, or employee of such organization, except
as compensation for actual expenses incurred by him in the conduct
of such activity.

"(d) Whoever violates this section shall be punished by a fine of
not more than $20,000 or imprisonment for not more than five years,
or both."

(b) The analysis of chapter 73, title 18, United States Code, is
amended by adding at the end thereof the following new item:
"1511. Obstruction of State or local law enforcement."

PART C-ILLEGAL GAMBLING BusINEss

SEc. 803. (a) Chapter 95, title 18, United States Code, is amended by
adding at the end thereof the following new section:

"§ 1955. Prohibition of illegal gambling businesses
"(a) Whoever conducts, finances, manages, supervises, directs, or

owns all or part of an illegal gambling business shall be fined not more
than $20,000 or imprisoned not more than five years, or both.

"(b) As used in this section-
"(1) 'illegal gambling business' means a gambling business

which-
"(i) is a violation of the law of a State or political subdivi-

sion in which it is conducted;
"(ii) involves five or more persons who conduct, finance,

manage, supervise, direct, or own all or part of such business;
and

"(iii) has been or remains in substantially continuous oper-
ation for a period in excess of thirty days or has a gross rev-
enue of $2,000 in any single day.

"(2) 'gambling' includes but is not limited to pool-selling, book-
making, maintaining slot machines, roulette wheels or dice tables,
and conducting lotteries, policy, bolita or numbers games, or sell-
ing chances therein.

"(3) 'State' means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, and any territory
or possession of the United States.

"(c) If five or more persons conduct, finance, manage, supervise,
direct, or own all or part of a gambling business and such business
operates for two or more successive days, then, for the purpose of
obtaining warrants for arrests, interceptions, and other searches and
seizures, probable cause that the business receives gross revenue in
excess of $2,000 in any single day shall be deemed to have been
established.

68A Stat. 163.
26 USC 501.

Penalty.

62 Stat. 793;
75 Stat. 492, 498;
76 Stat. 42.

18 USC 19si-
1954.

Penalty.

Definitions.
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Soeizure and "(d) Any property, including money, used in violation of the pro-
forfeiture. visions of this section may be seized and forfeited to the United States.

All provisions of law relating to the seizure, summary, and judicial
forfeiture procedures, and condemnation of vessels, vehicles, mer-
chandise, and baggage for violation of the customs laws; the disposi-
tion of such vessels, vehicles, merchandise, and baggage or the proceeds
from such sale; the remission or mitigation of such forfeitures; and
the compromise of claims and the award of compensation to informers
in respect of such forfeitures shall apply to seizures and forfeitures
incurred or alleged to have been incurred under the provisions of this
section, insofar as applicable and not inconsistent with such provisions.
Such duties as are imposed upon the collector of customs or any other
person in respect to the seizure and forfeiture of vessels, vehicles,
merchandise, and baggage under the customs laws shall be performed
with respect to seizures and forfeitures of property used or intended
for use in violation of this section by such officers, agents, or other
persons as may be designated for that purpose by the Attorney
General.

Exception. "(e) This section shall not apply to any bingo game, lottery, or simi-
lar game of chance conducted by an organization exempt from tax
under paragraph (3) of subsection (c) of section 501 of the Internal

68A Stat. 163. Revenue Code of 1954, as amended, if no part of the gross receipts
26 usc s0. derived from such activity inures to the benefit of any private share-

holder, member, or employee of such organization except as compensa-
tion for actual expenses incurred by him in the conduct of such
activity. "

(b) The analysis of chapter 95, title 18, United States Code, is
amended by adding at the end thereof the following new item:
"1955. Prohibition of illegal gambling businesses."

PART D-CommissioN To REVIEw NATIONAL POLICY TOWARD
GAM1BLING

ESTABLISHMENT

SEc. 804. (a) There is hereby established two years after the effective
date of this Act a Commission on the Review of the National Policy
Toward Gambling.

Membe..s. (b) The Commission shall be composed of fifteen members appointed
appointments. as follows:

(1) four appointed by the President of the Senate from Mem-
bers of the Senate, of whom two shall be members of the majority
party, and two shall be members of the minority party;

(2) four appointed by the Speaker of the House of Representa-
tives from Members of the House of Representatives, of whom
two shall be members of the majority party, and two shall be mem-
bers of the minority party; and

(3) seven appointed by the President of the United States from
persons specially qualified by training and experience to perform
the duties of the Commission, none of whom shall be officers of
the executive branch of the Government.

(c) The President of the United States shall designate a Chairman
from among the members of the Commission. Any vacancy in the
Commission shall not affect its powers but shall be filled in the same
manner in which the original appointment was made.

Quorum. (d) Eight members of the Commission shall constitute a quorum.

[84 STAT.

Compendium_Roth 
Page 0047

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14736   Page 58 of 295



PUBLIC LAW 91-452-OCT. 15, 1970

DUTIES

SEC. 805. (a) It shall be the duty of the Commission to conduct a Gambling, study

comprehensive legal and factual study of gambling in the United and review.

States and existing Federal, State, and local policy and practices with
respect to legal prohibition and taxation of gambling activities and to
formulate and propose such changes in those policies and practices as
the Commission may deem appropriate. In such study and review the
Commission shall-

(1) review the effectiveness of existing practices in law enforce- L .enfo.rce
ment, judicial administration, and corrections in the United
States and in foreign legal jurisdictions for the enforcement of
the prohibition and taxation of gambling activities and consider
possible alternatives to such practices; and

(2) prepare a study of existing statutes of the United States Legislation.

that prohibit and tax gambling activities, and such a codification,
revision, or repeal thereof as the Commission shall determine to
be required to carry into effect such policy and practice changes
as it may deem to be necessary or desirable.

(b) The Commission shall make such interim reports as it deems Reports to]President and
advisable. It shall make a final report of its findings and recommenda- Congress.
tions to the President of the United States and to the Congress within
the four-year period following the establishment of the Commission.

(c) Sixty days after the submission of its final report, the Commis- Termination.

sion shall cease to exist.
POWERS

SEC. 806. (a) The Commission or any duly authorized subcommit-
tee or member thereof may, for the purpose of carrying out the pro-
visions of this title, hold such hearings, sit and act at such times and
places, administer such oaths, and require by subpena or otherwise
the attendance and testimony of such witnesses and the production of
such books, records, correspondence, memorandums, papers, and doc-
uments as the Commission or such subcommittee or member may
deem advisable. Any member of the Commission may administer
oaths or affirmations to witnesses appearing before the Commission
or before such subcommittee or member. Subpenas may be issued
under the signature of the Chairman or any duly designated member
of the Commission, and may be served by any person designated by
the Chairman or such member.

(b) In the case of contumacy or refusal to obey a subpena issued
under subsection (a) by any person who resides, is found, or trans-
acts business within the jurisdiction of any district court of the
United States, the district court, at the request of the Chairman
of the Commission, shall have jurisdiction to issue to such person an
order requiring such person to appear before the Commission or a
subcommittee or member thereof, there to produce evidence if so
ordered, or there to give testimony touching the matter under inquiry.
Any failure of any such person to obey any such order of the court
may be punished by the court as a contempt thereof.

(c) The Commission shall be "an agency of the United States" under
subsection (1), section 6001, title 18, United States Code, for the
purpose of granting immunity to witnesses.

(d) Each department, agency, and instrumentality of the executive
branch of the Government including independent agencies, is author-
ized and directed to furnish to the Commission, upon request made
by the Chairman, on a reimbursable basis or otherwise, such statistical

Hearings,
subpena powers.

Court order
requiring attend-
anc e.

Ante, p. 926.

Federal and
State information
services.
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80 Stat. 443,
467.

5 USC 5101,
5331.

Ante, p. 198-1

80 Stat. 416.

data, reports, and other information as the Commission deems neces-
sary to carry out its functions under this title. The Chairman is
further authorized to call upon the departments, agencies, and other
offices of the several States to furnish, on a reimbursable basis or
otherwise, such statistical data, reports, and other information as the
Commission deems necessary to carry out its functions under this title.

COMPENSATION AND EXEMPTION OF MEMBERS

SEC. 807. (a) A member of the Commission who is a Member of
Congress or a member of the Federal judiciary shall serve without
additional compensation, but shall be reimbursed for travel, sub-
sistence, and other necessary expenses incurred in the performance of
duties vested in the Commission.

(b) A member of the Commission who is not a member of Con-
gress or a member of the Federal judiciary shall receive $100 per
diem when engaged in the actual performance of duties vested in the
Commission plus reimbursement for travel, subsistence, and other
necessary expenses incurred in the performance of such duties.

STAFF

SEc. 808. (a) Subject to such rules and regulations as may be
adopted by the Commission, the Chairman shall have the power to-

(1) appoint and fix the compensation of an Executive Direc-
tor, and such additional staff personnel as he deems necessary,
without regard to the provisions of title 5, United States Code,
governing appointments in the competitive service, and without
regard to the provisions of chapter 51 and subchapter III of
chapter 53 of such title relating to classification and General
Schedule pay rates, but at rates not in excess of the maximum
rate for GS-18 of the General Schedule under section 5332 of
such title; and

(2) procure temporary and intermittent services to the same
extent as is authorized by section 3109 of title 5, United States
Code, but at rates not to exceed $100 a day for individuals.

(b) In making appointments pursuant to this subsection, the Chair-
man shall include among his appointments individuals determined by
the Chairman to be competent social scientists, lawyers, and law
enforcement officers.

EXPENSES

Appropriation. SEC. 809. There are hereby authorized to be appropriated to the
Commission such sums as may be necessary to carry this title into
effect.

PART E-GENERAL PROVISIONS

SEC. 810. Paragraph (c), subsection (1), Section 2516, title 18,
82 Stat. 216. United States Code, is amended by adding "section 1511 (obstruction

of State or local law enforcement)," after "section 1510 (obstruction
of criminal investigations)," and by adding "section 1955 (prohibition
of business enterprises of gambling)," after "section 1954 (offer,
acceptance, or solicitation to influence operations of employee benefit
plan) ,".

State laws, SEC. 811. No provision of this title indicates an intent on the part
priority, of the Congress to occupy the field in which such provision operates

to the exclusion of the law of a State or possession, or a political sub-
division of a State or possession, on the same subject matter, or to
relieve any person of any obligation imposed by any law of any State
or possession, or political subdivision of a State or possession.

[84 STAT.
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TITLE IX-RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS

SEc. 901. (a) Title 18, United States Code, is amended by adding
immediately after chapter 95 thereof the following new chapter:

"Chapter 96.--RACKETEER INFLUENCED AND
CORRUPT ORGANIZATIONS

"Sec.
"1961. Definitions.
"1962. Prohibited racketeering activities.
"1963. Criminal penalties.
"1964. Civil remedies.
"1965. Venue and process.
"1966. Expedition of actions.
"1967. Evidence.
"1968. Civil investigative demand.

"§ 1961. Definitions
"As used in this chapter-

"(1) 'racketeering activity' means (A) any act or threat involv-
ing murder, kidnaping, gambling, arson, robbery, bribery, extor-
tion, or dealing in narcotic or other dangerous drugs, which is
chargeable under State law and punishable by imprisonment for
more than one year; (B) any act which is indictable under any of
the following provisions of title 18, United States Code: Section
201 (relating to bribery), section 224 (relating to sports bribery),
sections 471, 472, and 473, relating to counterfeiting), section 659
(relating to theft from interstate shipment) if the act indictable
under section 659 is felonious, section 664 (relating to embezzle-
ment from pension and welfare funds), sections 891-894 (relating
to extortionate credit transactions), section 1084 (relating to the
transmission of gambling information), section 1341 (relating to
mail fraud), section 1343 (relating to wire fraud), section 1503
(relating to obstruction of justice), section 1510 (relating to
obstruction of criminal investigations), section 1511 (relating to
the obstruction of State or local law enforcement), section 1951
(relating to interference with commerce, robbery, or extortion),
section 1952 (relating to racketeering), section 1953 (relating to
interstate transportation of wagering paraphernalia), section
1954 (relating to unlawful welfare fund payments), section 1955
(relating to the prohibition of illegal gambling businesses), sec-
tions '2314 and 2315 (relating to interstate transportation of stolen
property), sections 2421-24 (relating to white slave traffic), (C)
any act which is indictable under title 29, United States Code,
section 186 (dealing with restrictions on payments and loans to
labor organizations) or section 501(c) (relating to embezzlement
from union funds), or (D) any offense involving bankruptcy
fraud, fraud in the sale of securities, or the felonious manufacture,
importation, receiving, concealment, buying, selling, or otherwise
dealing in narcotic or other dangerous drugs, punishable under
any law of the United States;

"(2) 'State' means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, any political subdivision, or any
department, agency, or instrumentality thereof;

"(3) 'person' includes any individual or entity capable of hold-
ing a legal or beneficial interest in property;

"(4) 'enterprise' includes any individual, partnership, corpora-
tion, association, or other legal entity, and any union or group of
individuals associated in fact although not a legal entity;

62 Stat. 683.

76 Stat. 1119.
78 Stat. 203.
62 Stat. 705.
80 Stat. 904.

76 Stat. 41.

82 Stat. 160.

75 Stat. 491.

62 Stat. 763.

70 Stat. 523.
62 Stat. 769.
81 Stat. 362.
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"(5) 'pattern of racketeering activity' requires at least two acts
of racketeering activity, one of which occurred after the effective
date of this chapter and the last of which occurred within ten years
(excluding any period of imprisonment) after the commission
of a prior act of racketeering activity;

"(6) 'unlawful debt' means a debt (A) incurred or contracted in
gambling activity which was in violation of the law of the United
States, a State or political subdivision thereof, or which is
unenforceable under State or Federal law in whole or in part as
to principal or interest because of the laws relating to usury, and
(B) which was incurred in connection with the business of gam-
bling in violation of the law of the United States, a State or politi-
cal subdivision thereof, or the business of lending money or a
thing of value at a rate usurious under State or Federal law, where
the usurious rate is at least twice the enforceable rate;

"(7) 'racketeering investigator' means any attorney or investi-
gator so designated by the Attorney General and charged with the
duty of enforcing or carrying into effect this chapter;

"(8) 'racketeering investigation' means any inquiry conducted
by any racketeering investigator for the purpose of ascertaining
whether any person has been involved in any violation of this
chapter or of any final order, judgment, or decree of any court of
the United States, duly entered in any case or proceeding arising
under this chapter;

"(9) 'documentary material' includes any book, paper, docu-
ment, record, recording, or other material; and

"(10) 'Attorney General' includes the Attorney General of the
United States, the Deputy Attorney General of the United States,
any Assistant Attorney General of the United States, or any
employee of the Department of Justice or any employee of any
department or agency of the United States so designated by the
Attorney General to carry out the powers conferred on the
Attorney General by this chapter. Any department or agency so
designated may use in investigations authorized by this chapter
either the investigative provisions of this chapter or the investiga-
tive power of such department or agency otherwise conferred
by law.

"§ 1962. Prohibited activities
"(a) It shall be unlawful for any person who has received any

income derived, directly or indirectly, from a pattern of racketeering
activity or through collection of an unlawful debt in which such person
has participated as a principal within the meaning of section 2, title 18,

65 stat. 717. United States Code, to use or invest, directly or indirectly, any part
of such income, or the proceeds of such income, in acquisition of any
interest in, or the establishment or operation of, any enterprise which
is engaged in, or the activities of which affect, interstate or foreign
commerce. A purchase of securities on the open market for purposes of
investment, and without the intention of controlling or participating
in the control of the issuer, or of assisting another to do so, shall not
be unlawful under this subsection if the securities of the issuer held
by the purchaser, the members of his immediate family, and his or
their accomplices in any pattern or racketeering activity or the collec-
tion of an unlawful debt after such purchase do not amount in the
aggregate to one percent of the outstanding securities of any one class,
and do not confer, either in law or in fact, the power to elect one or
more directors of the issuer.

"(b) It shall be unlawful for any person through a pattern of
racketeering activity or through collection of an unlawful debt to
acquire or maintain, directly or indirectly, any interest in or control

[84 $TAT.
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of any enterprise which is engaged in, or the activities of which affect,
interstate or foreign commerce.

"(c) It shall be unlawful for any person employed by or associated
with any enterprise engaged in, or the activities of which affect, inter-
state or foreign commerce, to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise's affairs through a pattern
of racketeering activity or collection of unlawful debt.

"(d) It shall be unlawful for any person to conspire to violate any
of the provisions of subsections (a), (b), or (c) of this section.

"§ 1963. Criminal penalties
"(a) Whoever violates any provision of section 1962 of this chapter

shall be fined not more than $25,000 or imprisoned not more than.
twenty years, or both, and shall forfeit to the United States (1) any
interest he has acquired or maintained in violation of section 1962,
and (2) any interest in, security of, claim against, or property or con-
tractual right of any kind affording a source of influence over, any
enterprise which he has established, operated, controlled, conducted,
or participated in the conduct of, in violation of section 1962.

"(b) In any action brought by the United States under this section, Court restrain-

the district courts of the United States shall have jurisdiction to enter ing orders.

such restraining orders or prohibitions, or to take such other actions,
including, but not limited to, the acceptance of satisfactory perform-
ance bonds, in connection with any property or other interest subject
to forfeiture under this section, as it shall deem proper.

"(c) Upon conviction of a person under this section, the court shall s etydseizure and dis-

authorize the Attorney General to seize all property or other interest position.

declared forfeited under this section upon such terms and conditions
as the court shall deem proper. If a property right or other interest
is not exercisable or transferable for value by the United States, it
shall expire, and shall not revert to the convicted person. All provi-
sions of law relating to the disposition of property, or the proceeds
from the sale thereof, or the remission or mitigation of forfeitures
for violation of the customs laws, and the compromise of claims and
the award of compensation to informers in respect of such forfeitures
shall apply to forfeitures incurred, or alleged to have been incurred,
under the provisions of this section, insofar as applicable and not
inconsistent with the provisions hereof. Such duties as are imposed
upon the collector of customs or any other person with respect to the
disposition of property under the customs laws shall be performed
under this chapter by the Attorney General. The United States shall
dispose of all such property as soon as commercially feasible, making
due provision for the rights of innocent persons.

"§ 1964. Civil remedies
"(a) The district courts of the United States shall have jurisdic- jurisdiction.

tion to prevent and restrain violations of section 1962 of this chapter
by issuing appropriate orders, including, but not limited to: ordering
any person to divest himself of any interest, direct or indirect, in any
enterprise; imposing reasonable restrictions on the future activities
or investments of any person, including, but not limited to, prohibit-
ing any person from engaging in the same type of endeavor as the
enterprise engaged in, the activities of which affect interstate or for-
eign commerce; or ordering dissolution or reorganization of any
enterprise, making due provision for the rights of innocent persons.

"(b) The Attorney General may institute proceedings under this
section. In any action brought by the United States under this section,
the court shall proceed as soon as practicable to the hearing and
determination thereof. Pending final determination thereof, the court
may at any time enter such restraining orders or prohibitions, or take
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such other actions, including the acceptance of satisfactory perform-
ance bonds, as it shall deem proper.

"(c) Any person injured in his business or property by reason of
a violation of section 1962 of this chapter may sue therefor in any
appropriate United States district court and shall recover threefold
the damages he sustains and the cost of the suit, including a reason-
able attorney's fee.

"(d) A final judgment or decree rendered in favor of the United
States in any criminal proceeding brought by the United States
under this chapter shall estop the defendant from denying the essen-
tial allegations of the criminal offense in any subsequent civil pro-
ceeding brought by the United States.
"§ 1965. Venue and process

"(a) Any civil action or proceeding under this chapter against any
person may be instituted in the district court of the United States
for any district in which such person resides, is found, has an agent,
or transacts his affairs.

"(b) In any action under section 1964 of this chapter in any dis-
trict court of the United States in which it is shown that the ends of
justice require that other parties residing in any other district be
brought before the court, the court may cause such parties to be
summoned, and process for that purpose may be served in any judicial
district of the United States by the marshal thereof.

"(c) In any civil or criminal action or proceeding instituted by
the United States under this chapter in the district court of the
United States for any judicial district, subpenas issued by such court
to compel the attendance of witnesses may b2 served in any other judi-
cial district, except that in any civil action or proceeding no such sub-
pena shall be issued for service upon any individual who resides in
another district at a place more than one hundred miles from the place
at which such court is held without approval given by a judge of
such court upon a showing of good cause.

"(d) All other process in any action or proceeding under this
chapter may be served on any person in any judicial district in which
such person resides, is found, has an agent, or transacts his affairs.
"§ 1966. Expedition of actions

"In any civil action instituted under this chapter by the United
States in any district court of the United States, the Attorney General
may file with the clerk of such court a certificate stating that in his
opinion the case is of general public importance. A copy of that cer-
tificate shall be furnished immediately by such clerk to the chief judge
or in his absence to the presiding district judge of the district in which
such action is pending. Upon receipt of such copy, such judge shall
designate immediately a judge of that district to hear and determine
action. The judge so designated shall assign such action for hearing
as soon as practicable, participate in the hearings and determination
thereof, and cause such action to be expedited in every way.
"§ 1967. Evidence

"In any proceeding ancillary to or in any civil action instituted by
the United States under this chapter the proceedings may be open
or closed to the public at the discretion of the court after consideration
of the rights of affected persons.
"§ 1968. Civil investigative demand

"(a) Whenever the Attorney General has reason to believe that any
person or enterprise may be in possession, custody, or control of any
documentary materials relevant to a racketeering investigation, he
may, prior to the institution of a civil or criminal proceeding thereon,

[84 STAT,
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issue in writing, and cause to be served upon such person, a civil
investigative demand requiring such person to produce such material
for examination.

"(b) Each such demand shall-
"(1) state the nature of the conduct constituting the alleged

racketeering violation which is under investigation and the provi-
sion of law applicable thereto;

"(2) describe the class or classes of documentary material pro-
duced thereunder with such definiteness and certainty as to permit
such material to be fairly identified;

"(3) state that the demand is returnable forthwith or prescribe
a return date which will provide a reasonable period of time
within which the material so demanded may be assembled and
made available for inspection and copying or reproduction; and

"(4) identify the custodian to whom such material shall be
made available.

"(c) No such demand shall-
"(1) contain any requirement which would be held to be unrea-

sonable if contained in a subpena duces tecum issued by a court of
the United States in aid of a grand jury investigation of such
alleged racketeering violation; or

"(2) require the production of any documentary evidence
which would be privileged from disclosure if demanded by a sub-
pena duces tecum issued by a court of the United States in aid of a
grand jury investigation of such alleged racketeering violation.

"(d) Service of any such demand or any petition filed under this
section may be made upon a person by-

"(1) delivering a duly executed copy thereof to any partner,
executive officer, managing agent, or general agent thereof, or
to any agent thereof authorized by appointment or by law to
receive service of process on behalf of such person, or upon any
individual person;

"(2) delivering a duly executed copy thereof to the principal
office or place of business of the person to be served; or

"(3) depositing such copy in the United States mail, by reg-
istered or certified mail duly addressed to such person at its prin-
cipal office or place of business.

"(e) A verified return by the individual serving any such demand
or petition setting forth the manner of such service shall be prima
facie proof of such service. In the case of service by registered or
certified mail, such return shall be accompanied by the return post
office receipt of delivery of such demand.

"(f) (1) The Attorney General shall designate a racketeering
investigator to serve as racketeer document custodian, and such addi-
tional racketeering investigators as he shall determine from time to
time to be necessary to serve as deputies to such officer.

"('2) Any person upon whom any demand issued under this section
has been duly served shall make such material available for inspec-
tion and copying or reproduction to the custodian designated therein
at the principal place of business of such person, or at such other
place as such custodian and such person thereafter may agree and

prescribe in writing or as the court may direct, pursuant to this sec-

tion on the return date specified in such demand, or on such later date

as such custodian may prescribe in writing. Such person may upon

written agreement between such person and the custodian substitute

for copies of all or any part of such material originals thereof.
"(3) The custodian to whom any documentary material is so deliv-

ered shall take physical possession thereof, and shall be responsi-

ble for the use made thereof and for the return thereof pursuant to
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this chapter. The custodian may cause the preparation of such copies
of such documentary material as may be required for official use under
regulations which shall be promulgated by the Attorney General.
While in the possession of the custodian, no imaterial so produced shall
be available for examination, without the consent of the person who
produced such material, by any individual other than the Attorney
General. Under such reasonable terms and conditions as the Attorney
General shall prescribe, documentary material while in the possession
of the custodian shall be available for examination by the person who
produced such material or any duly authorized representatives of such
person.

"(4) Whenever any attorney has been designated to appear on behalf
of the United States before any court or grand jury in any case
or proceeding involving any alleged violation of this chapter, the
custodian may deliver to such attorney such documentary material in
the possession of the custodian as such attorney determines to be
required for use in the presentation of such case or proceeding on behalf
of the United States. Upon the conclusion of any such case or proceed-
ing, such attorney shall return to the custodian any documentary mate-
rial so withdrawn which has not passed into the control of such
court or grand jury through the introduction thereof into the record
of such case or proceeding.

"(5) Upon the completion of-
"(i) the racketeering investigation for which any documentary

material was produced under this chapter, and
"(ii) any case or proceeding arising from such investigation,

the custodian shall return to the person who produced such material
all such material other than copies thereof made by the Attorney
General pursuant to this subsection which has not passed into the
control of any court or grand jury through the introduction thereof
into the record of such case or proceeding.

"(6) When any documentary material has been produced by any
person under this section for use in any racketeering investigation,
and no such case or proceeding arising therefrom has been instituted
within a reasonable time after completion of the examination and
analysis of all evidence assembled in the course of such investiga-
tion, such person shall be entitled, upon written demand made upon
the Attorney General, to the return of all documentary material other
than copies thereof made pursuant to this subsection so produced by
such person.

"(7) In the event of the death, disability, or separation from serv-
ice of the custodian of any documentary material produced under
any demand issued under this section or the official relief of such
custodian from responsibility for the custody and control of such
material the Attorney General shall promptly-

"i) designate another racketeering investigator to serve as
custodian thereof, and

"(ii) transmit notice in writing to the person who produced
such material as to the identity and address of the successor so
designated.

Any successor so designated shall have with regard to such materials
all duties and responsibilities imposed by this section upon his pred-
ecessor in office with regard thereto, except that he shall not be held
responsible for any default or dereliction which occurred before his
designation as custodian.

"(g) Whenever any person fails to comply with any civil investi-
gative demand duly served upon him under this section or whenever
satisfactory copying or reproduction of any such material cannot be
done and such person refuses to surrender such material, the Attorney
General may file, in the district court of the United States for any
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judicial district in which such person resides, is found, or transacts
business, and serve upon such person a petition for an order of such
court for the enforcement of this section, except that if such person
transacts business in more than one such district such petition shall be
filed in the district in which such person maintains his principal place
of business, or in such other district in which such person transacts
business as may be agreed upon by the parties to such petition.

" (h) Within twenty days after the service of any such demand upon
any person, or at any time before the return date specified in the
demand, whichever period is shorter, such person may file, in the dis-
trict court of the United States for the judicial district within which
such person resides, is found, or transacts business, and serve upon such
custodian a petition for an order of such court modifying or setting
aside such demand. The time allowed for compliance with the demand
in whole or in part as deemed proper and ordered by the court shall not
run during the pendency of such petition in the court. Such petition
shall specify each ground upon which the petitioner relies in seeking
such relief, and may be based upon any failure of such demand to com-
ply with the provisions of this section or upon any constitutional or
other legal right or privilege of such person.

"(i) At any time during which any custodian is in custody or con-
trol of any documentary material delivered by any person in com-
pliance with any such demand, such person may file, in the district
court of the United States for the judicial district within which the
office of such custodian is situated, and serve upon such custodian a
petition for an order of such court requiring the performance by
such custodian of any duty imposed upon him by this section.

"(j) Whenever any petition is filed in any district court of the
United States under this section, such court shall have jurisdiction to
hear and determine the matter so presented, and to enter such order
or orders as may be required to carry into effect the provisions of
this section."

(b) The table of contents of part I, title 18, United States Code,
is amended by adding immediately after
"95. Racketeering ------------------------------------------------- 1951"

the following new item:
"96. Racketeer Influenced and Corrupt Organizations ------------------ 1961"

SEC. 902. (a) Paragraph (c), subsection (1), section 2516, title 18,
United States Code, is amended by inserting at the end thereof between 82 Stat. 216.
the parenthesis and the semicolon ", section 1963 (violations with
respect to racketeer influenced and corrupt organizations)".

(b) Subsection (3), section 2517, title 18, United States Code, is
amended by striking "criminal proceedings in any court of the United
States or of any State or in any Federal or State grand jury pro-
ceeding" and inserting in lieu thereof "proceeding held under the
authority of the United States or of any State or political subdivision
thereof".

SEC. 903. The third paragraph, section 1505, title 18, United States
Code, is amended by inserting "or section 1968 of this title" after 76 Stat. 551.
"Act" and before "willfully".

SEC. 904. (a) The provisions of this title shall be liberally construed
to effectuate its remedial purposes.

(b) Nothing in this title shall supersede any provision of Federal, Federal and
State laws,State, or other law imposing criminal penalties or affording civil rem- priority.

edies in addition to those provided for in this title.
(c) Nothing contained in this title shall impair the authority of any

attorney representing the United States to-
() lay before any grand jury impaneled by any district court of
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62 Stat. 837.
18 USC 3561-

3574.

the United States any evidence concerning any alleged racketeer-
ing violation of law;

(2) invoke the power of any such court to compel the production
of any evidence before any such grand jury; or

(3) institute any proceeding to enforce any order or process
issued in execution of such power or to punish disobedience of any
such order or process by any person.

TITLE X-DANGEROUS SPECIAL OFFENDER
SENTENCING

SEc. 1001. (a) Chapter 227 title 18, United States Code, is amended
by adding at the end thereof the following new sections:

"§ 3575. Increased sentence for dangerous special offenders
"(a) Whenever an attorney charged with the prosecution of a

defendant in a court of the United States for an alleged felony com-
mitted when the defendant was over the age of twenty-one years has
reason to believe that the defendant is a dangerous special offender
such attorney, a reasonable time before trial or acceptance by the court
of a plea of guilty or nolo contendere, may sign and file with the court,
and may amend, a notice (1) specifying that the defendant is a dan-
gerous special offender who upon conviction for such felony is subject
to the imposition of a sentence under subsection (b) of this section,
and (2) setting out with particularity the reasons why such attorney
believes the defendant to be a dangerous special offender. In no case
shall the fact that the defendant is alleged to be a dangerous special
offender be an issue upon the trial of such felony, be disclosed to the
jury, or be disclosed before any tplea of guilty or nolo contendere or
verdict or finding of guilty to the presiding judge without the con-
sent of the parties. If the court finds that the filing of the notice as
a public record may prejudice fair consideration of a pending criminal
matter, it may order the notice sealed and the notice shall not be
subject to subpena or public inspection during the pendency of such
criminal matter, except on order of the court, but shall be subject to
inspection by the defendant alleged to be a dangerous special offender
and his counsel.

"(b) Upon any plea of guilty or nolo contendere or verdict or find-
ing of guilty of the defendant of such felony, a hearing shall be held,
before sentence is imposed, by the court sitting without a jury. The
court shall fix a time for the hearing, and notice thereof shall be given
to the defendant and the United States at least ten days prior thereto.
The court shall permit the United States and counsel for the defend-
ant, or the defendant if he is not represented by counsel, to inspect
the presentence report sufficiently prior to the hearing as to afford a
reasonable opportunity for verification. In extraordinary cases, the
court may withhold material not relevant to a proper sentence,
diagnostic opinion which might seriously disrupt a program of reha-
bilitation, any source of information obtained on a promise of con-
fidentiality, and material previously disclosed in open court. A court
withholding all or part of a presentence report shall inform the
parties of its action and place in the record the reasons therefor. The
court may require parties inspecting all or part of a presentence
report to give notice of any part thereof intended to be controverted.
In connection with the hearing, the defendant and the United States
shall be entitled to assistance of counsel, compulsory process, and
cross-examination of such witnesses as appear at the hearing. A duly
authenticated copy of a former judgment or commitment shall be
prima facie evidence of such former judgment or commitment. If it
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appears by a preponderance of the information, including informa-
tion submitted during the trial of such felony and the sentencing
hearing and so much of the presentence report as the court relies
upon, that the defendant is a dangerous special offender, the court
shall sentence the defendant to imprisonment for an appropriate
term not to exceed twenty-five years and not disproportionate in
severity to the maximum term otherwise authorized by law for such
felony. Otherwise it shall sentence the defendant in accordance with
the law prescribing penalties for such felony. The court shall place
in the record its findings, including an identification of the informa-
tion relied upon in making such findings, and its reasons for the
sentence imposed.

"(c) This section shall not prevent the imposition and execution of a
sentence of death or of imprisonment for life or for a term exceeding
twenty-five years upon any person convicted of an offense so
punishable.

"(d) Notwithstanding any other provision of this section, the court
shall not sentence a dangerous special offender to less than any manda-
tory minimum penalty prescribed by law for such felony. This section
shall not be construed as creating any mandatory minimum penalty.

"(e) A defendant is a special offender for purposes of this section
if-

"(1) the defendant has previously been convicted in courts of
the United States, a State, the District of Columbia, the Common-
wealth of Puerto Rico, a territory or possession of the United
States, any political subdivision, or any department, agency, or
instrumentality thereof for two or more offenses committed on
occasions different from one another and from such felony and
punishable in such courts by death or imprisonment in excess of
one year, for one or more of such convictions the defendant has
been imprisoned prior to the commission of such felony, and less
than five years have elapsed between the commission of such fel-
ony and either the defendant's release, on parole or otherwise,
from imprisonment for one such conviction or his commission of
the last such previous offense or another offense punishable by
death or imprisonment in excess of one year under applicable laws
of the United States, a State, the District of Columbia, the Com-
monwealth of Puerto Rico, a territory or possession of the United
States, any political subdivision, or any department, agency or
instrumentality thereof; or

"(2) the defendant committed such felony as part of a pattern
of conduct which was criminal under applicable laws of any juris-
diction, which constituted a substantial source of his income, and
in which he manifested special skill or expertise; or

"(3) such felony was, or the defendant committed such felony
in furtherance of, a conspiracy with three or more other persons
to engage in a pattern of conduct criminal under applicable laws
of any jurisdiction, and the defendant did, or agreed that he
would, initiate, organize, plan, finance, direct, manage, or super-
vise all or part of such conspiracy or conduct, or give or receive
a bribe or use force as all or part of such conduct.

A conviction shown on direct or collateral review or at the hearing to
be invalid or for which the defendant has been pardoned on the ground
of innocence shall be disregarded for purposes of paragraph (1) of
this subsection. In support of findings under paragraph (2) of this
subsection, it may be shown that the defendant has had in his own name
or under his control income or property not explained as derived from
a source other than such conduct. For purposes of paragraph (2) of
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this subsection, a substantial source of income means a source of income
which for any period of one year or more exceeds the minimum wage,
determined on the basis of a forty-hour week and a fifty-week year,
without reference to exceptions, under section 6(a) (1) of the Fair

29 Usc 206. Labor Standards Act of 1938 (52 Stat. 1602, as amended 80 Stat. 838),
and as hereafter amended, for an employee engaged in commerce or in
the production of goods for commerce, and which for the same period
exceeds fifty percent of the defendant's declared adjusted gross income
under section 62 of the Internal Revenue Act of 1954 (68A Stat. 17, as

26 USC 62. amended 83 Stat. 655), and as hereafter amended. For purposes of
paragraph (2) of this subsection, special skill or expertise in criminal
vonduct includes unusual knowledge, judgment or ability, including
manual dexterity, facilitating the initiation, organizing, planning,
financing, direction, management, supervision, execution or conceal-
ment of criminal conduct, the enlistment of accomplices in such con-
duct, the escape from detection or apprehension for such conduct, or
the disposition of the fruits or proceeds of such conduct.. For purp6ses
of paragraphs (2) and (3) of this subsection, criminal conduct forms
a pattern if it embraces criminal acts that have the same or similar
purposes, results, participants, victims, or methods of commission, or
otherwise are interrelated by distinguishing characteristics and are
not isolated events.

"(f) A defendant is dangerous for purposes of this section if a
period of confinement longer than that provided for such felony is
required for the protection of the public from further criminal conduct
by the defendant.

"(g) The time for taking an appeal from a conviction for which
sentence is imposed after proceedings under this section shall be
measured from imposition of the original sentence.

"§ 3576. Review of sentence
"With respect to the imposition, correction, or reduction of a sen-

tence after proceedings under section 3575 of this chapter, a review
of the sentence on the record of the sentencing court may be taken
by the defendant or the United States to a court of appeals. Any
review of the sentence taken by the United States shall be taken at
least five days before expiration of the time for taking a review of
the sentence or appeal of the conviction by the defendant and shall
be diligently prosecuted. The sentencing court may, with or without
motion and notice, extend the time for taking a review of the sentence
for a period not to exceed thirty days from the expiration of the time
otherwise prescribed by law. The court shall not extend the time for
taking a review of the sentence by the United States after the time
has expired. A court extending the time for taking a review of the
sentence by the United States shall extend the time for taking a
review of the sentence or appeal of the conviction by the defendant
for the same period. The taking of a review of the sentence by the
United States shall be deemed the taking of a review of the sentence
and an appeal of the conviction by the defendant. Review of the
sentence shall include review of whether the procedure employed was
lawful, the findings made were clearly erroneous, or the sentencing
court's discretion was abused. The court of appeals on review of the
sentence may, after considering the record, including the entire pre-
sentence report, information submitted during the trial of such felony
and the sentencing hearing, and the findings and reasons of the sen-
tencing court, affirm the sentence, impose or direct the imposition of
any sentence which the sentencing court could originally have
imposed, or remand for further sentencing proceedings and imposi-
tion of sentence, except that a sentence may be made more severe only
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on review of the sentence taken by the United States and after hear-
ing. Failure of the United States to take a review of the imposition of
the sentence shall, upon review taken by the United States of the cor-
rection or reduction of the sentence, foreclose imposition of a sentence
more severe than that previously imposed. Any withdrawal or dis-
missal of review of the sentence taken by the United States shall
foreclose imposition of a sentence more severe than that reviewed but
shall not otherwise foreclose the review of the sentence or the appeal
of the conviction. The court of appeals shall state in writing the
reasons for its disposition of the review of the sentence. Any review
of the sentence taken by the United States may be dismissed on a
showing of abuse of the right of the United States to take such review.
"§ 3577. Use of information for sentencing

"No limitation shall be placed on the information concerning the
background, character, and conduct of a person convicted of an oifense
which a court of the United States may receive and consider for the
purpose of imposing an appropriate sentence.
"§ 3578. Conviction records

"(a) The Attorney General of the United States is authorized to
establish in the Department of Justice a repository for records of con-
victions and determinations of the validity of such convictions.

"(b) Upon the conviction thereafter of a defendant in a court of
the United States, the District of Columbia, the Commonwealth of
Puerto Rico, a territory or possession of the United States, any
political subdivision, or any departmet agency or instrumentality
thereof for an offense punishable in suchcourtcby death or imprison-
ment in excess of one year, or a judicial determination of the validity
of such conviction on collateral review, the court shall cause a certi-
fied record of the conviction or determination to be made to the reposi-
tory in such form and containing such information as the Attorney
General of the United States shall by regulation prescribe.

"(c) Records maintained in the repository shall not be public
records. Certified copies thereof-

"(1) may be furnished for law enforcement purposes on request
of a court or law enforcement or corrections officer of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the United States, any political
subdivision, or any department, agency, or instrumentality
thereof;

"(2) may be furnished for law enforcement purposes on
request of a court or law enforcement or corrections officer of a
State, any political subdivision, or any department, agency, or
instrumentality thereof, if a statute of such State requires that,
upon the conviction of a defendant in a court of the State or any
political subdivision thereof for an offense punishable in such
court by death or imprisonment in excess of one year, or a judicial
determination of the validity of such conviction on collateral
review, the court cause a certified record of the conviction or
determination to be made to the repository in such form and con-
taining such information as the Attorney General of the United
States shall by regulation prescribe; ana

"(8) shall be prima facie evidence in any court of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the United States, any politi-
cal subdivision, or any department, agency, or instrumentality
thereof, that the convictions occurred and whether they have been
judicially determined to be invalid on collateral review.

47-348 0 - 72 - 64 (Pt. 1)
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Hearing notice. "(d) The Attorney General of the United States shall give reason-
able public notice, and afford to interested parties opportunity for hear-
ing, prior to prescribing regulations under this section."

(b) The analysis of chapter 227, title 18, United States Code, is
amended by adding at the end thereof the following new items:
"3575. Increased sentence for dangerous special offenders.
"3576. Review of sentence.
"3577. Use of information for sentencing.
"3578. Conviction records."

80 Stat. 215. SEC. 1002. Section 3148, chapter 207, title 18, United States Code,
is amended by adding "or sentence review under section 3576 of this
title" immediately after "sentence".

TITLE XI-REGULATION OF EXPLOSIVES

PURPOSE

68 Stat. 170;
74 Stat. 87, 808.

18 USC 831.

SEC. 1101. The Congress hereby declares that the purpose of this
title is to protect interstate and foreign commerce against interfer-
ence and interruption by reducing the hazard to persons and property
arising from misuse and unsafe or insecure storage of explosive
materials. It is not the purpose of this title to place any undue or
unnecessary Federal restrictions or burdens on law-abiding citizens
with respect to the acquisition, possession, storage, or use of explosive
materials for industrial, mining, agricultural, or other lawful pur-
poses, or to provide for the imposition by Federal regulations of any
procedures or requirements other than those reasonably necessary to
implement and effectuate the provisions of this title.

SEC. 1102. Title 18, United States Code, is amended by adding after
chapter 39 the following chapter:

"Chapter 40.-IMPORTATION, MANUFACTURE, DISTRIBU-
TION AND STORAGE OF EXPLOSIVE MATERIALS

"See.
"841. Definitions.
"842. Unlawful acts.
"843. Licensing and user permits.
"844. Penalties.
"845. Exceptions; relief from disabilities.
"846. Additional powers of the Secretary.
"847. Rules and regulations.
"84& Effect on State law.

"§ 841. Definitions
"As used in this chapter-

"(a) 'Person' means any individual, corporation, company, asso-
ciation, firm, partnership, society, or joint stock company.

"(b) 'Interstate or foreign commerce' means commerce between
any place in a State and any place outside of that State, or within
any possession of the United States (not including the Canal
Zone) or the District of Columbia, and commerce between places
within the same State but through any place outside of that State.
'State' includes the District of Columbia, the Commonwealth of
Puerto Rico, and the possessions of the United States (not includ-
ing the Canal Zone).

"(c) 'Explosive materials' means explosives, blasting agents,
and detonators.

"(d) Except for the purposes of subsections (d), (e), (f), (g),
(h), (i), and (j) of section 844 of this title, 'explosives' means any
chemical compound mixture, or device, the primary or common
purpose of which is to function by explosion; the term includes,
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but is not limited to, dynamite and other high explosives, black
powder, pellet powder, initiating explosives, detonators, safety
fuses, squibs, detonating cord, igniter cord, and igniters. The Sec-
retary shall publish and revise at least annually in the Federal
Register a list of these and any additional explosives which he
determines to be within the coverage of this chapter. For the
purposes of subsections (d), (e)2 (f), (g), (h), and (i) of section
844 of this title, the term 'explosive' is defined in subsection (j) of
such section 844.

"(e) 'Blasting agent' means any material or mixture, consisting
of fuel and oxidizer, intended for blasting, not otherwise defined
as an explosive: Provided, That the finished product, as mixed for
use or shipment, cannot be detonated by means of a numbered 8 test
blasting cap when unconfined.

"(f) 'Detonator' means any device containing a detonating
charge that is used for initiating detonation in an explosive; the
term includes, but is not limited to, electric blasting caps of
instantaneous and delay types, blasting caps for use with safety
fuses and detonating-cord delay connectors.

"(g) 'Importer' means any person engaged in the business of
importing or bringing explosive materials into the United States
for purposes of sale or distribution.

"(h) 'Manufacturer' means any person engaged in the business
of manufacturing explosive materials for purposes of sale or dis-
tribution or for his own use.

"( i) 'Dealer' means any person engaged in the business of dis-
tributing explosive materials at wholesale or retail.

"(j) 'Permittee' means any user of explosives for a lawful
purpose, who has obtained a user permit under the provisions
of this chapter.

"(k) 'Secretary' means the Secretary of the Treasury or his
delegate.

"(1) 'Crime punishable by imprisonment for a term exceeding
one year' shall not mean (1) any Federal or State offenses per-
taining to antitrust violations, unfair trade practices, restraints
of trade, or other similar offenses relating to the regulation of
business practices as the Secretary may by regulation designate,
or (2) any State offense (other than one involving a firearm or
explosive) classified by the laws of the State as a misdemeanor
and punishable by a term of imprisonment of two years or less.

"(in) 'Licensee' means any importer, manufacturer, or dealer
licensed under the provisions of this chapter.

"(n) 'Distribute' means sell, issue, give, transfer, or otherwise
dispose of.

"§ 842. Unlawful acts
"(a) It shall be unlawful for any person-

"(1) to engage in the business of importing, manufacturing,
or dealing in explosive materials without a license issued under
this chapter;

"(2) knowingly to withhold information or to make any false
or fictitious oral or written statement or to furnish or exhibit
any false, fictitious, or misrepresented identification, intended or
likely to deceive for the purpose of obtaining explosive mate-
rials, or a license, permit, exemption, or relief from disability
under the provisions of this chapter; and

"(3) other than a licensee or permittee knowingly-
"(A) to transport, ship, cause to be transported, or re-

ceive in interstate or foreign commerce any explosive mate-
rials, except that a person who lawfully purchases explosive

Publication in
Federal Register.

84 STAT°]

Compendium_Roth 
Page 0062

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14751   Page 73 of 295



PUBLIC LAW 91-452-OCT. 15, 1970

68A stat. 565.

26 USC 4761.

79 Stat. 227;

82 Stat. 1361.
21 USC 321.
74 Stat. 57.
26 USC 4731.

Record require-
ments.

Post, p. 959.

materials from a licensee in a State contiguous to the State
in which the purchaser resides may ship, transport, or cause
to be transported such explosive materials to the State in
which he resides and may receive such explosive materials
in the State in which he resides, if such transportation, ship-
ment, or receipt is permitted by the law of the State in which
he resides; or

"(B) to distribute explosive materials to any person (other
than a licensee or permittee) who the distributor knows or
has reasonable cause to believe does not reside in the State
in which the distributor resides.

"(b) It shall be unlawful for any licensee knowingly to distribute
any explosive materials to any person except-

"(1) a licensee;
"(2) a permittee; or
"(3) a resident of the State where distribution is made and

in which the licensee is licensed to do business or a State con-
tiguous thereto if permitted by the law of the State of the
purchaser's residence.

"(c) It shall be unlawful for any licensee to distribute explosive
materials to any person who the licensee has reason to believe intends
to transport such explosive materials into a State where the purchase,
possession, or use of explosive materials is prohibited or which does
not permit its residents to transport or ship explosive materials into
it or to receive explosive materials in it.

"(d) It shall be unlawful for any licensee knowingly to distribute
explosive materials to any individual who:

"(1) is under twenty-one years of age;
"(2) has been convicted in any court of a crime punishable by

imprisonment for a term exceeding one year;
"(3) is under indictment for a crime punishable by imprison-

ment for a term exceeding one year;
"(4) is a fugitive from justice;
"(5) is an unlawful user of marihuana (as defined in section

4761 of the Internal Revenue Code of 1954) or any depressant or
stimulant drug (as defined in section 201 (v) of the Federal Food,
Drug, and Cosmetic Act) or narcotic drug (as defined in section
4721 (a) of the Internal Revenue Code of 1954) ; or

"(6) has been adjudicated a mental defective.
"(e) It shall be unlawful for any licensee knowingly to distribute

any explosive materials to any person in any State where the purchase,
possession, or use by such person of such explosive materials would be
in violation of any State law or any published ordinance applicable at
the place of distribution.

"(f) It shall be unlawful for any licensee or permittee willfully to
manufacture, import, purchase, distribute, or receive explosive
materials without making such records as the Secretary may by regu-
lation require, including, but not limited to, a statement of intended
use, the name, date, place of birth, social security number or taxpayer
identification number, and place of residence of any natural person
to whom explosive materials are distributed. If explosive materials
are distributed to a corporation or other business entity, such records
shall include the identity and principal and local places of business and
the name, date, place of birth, and place of residence of the natural
person acting as agent of the corporation or other business entity in
arranging the distribution.

"(g) It shall be unlawful for any licensee or permittee knowingly
to make any false entry in any record which he is required to keep
pursuant to this section or regulations promulgated under section 847
of this title.
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"(h) It shall be unlawful for any person to receive, conceal, trans-
port, ship, store, barter, sell, or dispose of any explosive materials
knowing or having reasonable cause to believe that such explosive
materials were stolen.

"(i) It shall be unlawful for any person-
"(1) who is under indictment for, or who has been convicted

in any court of, a crime punishable by imprisonment for a term
exceeding one year;

"(2,) who is a fugitive from justice;
"(3) who is an unlawful user of or addicted to marihuana (as

defined in section 4761 of the Internal Revenue Code of 1954)
or any depressant or stimulant drug (as defined in section 201 (v)
of the Federal Food, Drug, and Cosmetic Act) or narcotic drug
(as defined in section 4731 (a) of the Internal Revenue Code of
1954) ; or

"(4) who has been adjudicated as a mental defective or who
has been committed to a mental institution;

to ship or transport any explosive in interstate or foreign commerce
or to receive any explosive which has been shipped or transported in
interstate or foreign commerce.

"(j) It shall be unlawful for any person to store any explosive
material in a manner not in conformity with regulations promulgated
by the Secretary. In promulgating such regulations, the Secretary
shall take into consideration the class, type, and quantity of explosive
materials to be stored, as well as the standards of safety and security
recognized in the explosives industry.

"(k) It shall be unlawful for any person who has knowledge of the
theft or loss of any explosive materials from his stock, to fail to report
such theft or loss within twenty-four hours of discovery thereof, to the
Secretary and to appropriate local authorities.

"§ 843. Licenses and user permits
"(a) An application for a user permit or a license to import, manu-

facture, or deal in explosive materials shall be in such form and con-
tain such information as the Secretary shall by regulation prescribe.
Each applicant for a license or permit shall pay a fee to be charged as
set by the Secretary, said fee not to exceed $200 for each license or
permit. Each license or permit shall be valid for no longer than three
years from date of issuance and shall be renewable upon the same con-
ditions and subject to the same restrictions as the original license or
permit and upon payment of a renewal fee not to exceed one-half of
the original fee.

"(b) Upon the filing of a proper application and payment of the
prescribed fee, and subject to the provisions of this chapter and other
applicable laws, the Secretary shall issue to such applicant the appro-
priate license or permit if-

"(1) the applicant (including in the case of a corporation,
partnership, or association, any individual possessing, directly
or indirectly, the power to direct or cause the direction of the
management and policies of the corporation, partnership, or
association) is not a person to whom the distribution of explosive
materials would be unlawful under section 842 (d) of this chapter;

"(2) the applicant has not willfully violated any of the pro-
visions of this chapter or regulations issued hereunder;

"(3) the applicant has in a State premises from which he con-
ducts or intends to conduct business;

"(4) the applicant has a place of storage for explosive materials
which meets such standards of public safety and security against
theft as the Secretary by regulations shall prescribe; and
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80 Stat. 392.

Records,
availability.

"(5) the applicant has demonstrated and certified in writing
that he is familiar with all published State laws and local ordi-
nances relating to explosive materials for the location in which
he intends to do business.

"(c) The Secretary shall approve or deny an application within a
period of forty-five days beginning on the date such application is
received by the Secretary.

"(d) The Secretary may revoke any license or permit issued under
this section if in the opinion of the Secretary the holder thereof has
violated any provision of this chapter or any rule or regulation pre-
scribed by the Secretary under this chapter, or has become ineligible
to acquire explosive materials under section 842(d). The Secretary's
action under this subsection may be reviewed only as provided in sub-
section (e) (2) of this section.

"(e) (1) Any person whose application is denied or whose license
or permit is revoked shall receive a written notice from the Secretary
stating the specific grounds upon which such denial or revocation is
based. Any notice of a revocation of a license or permit shall be given
to the holder of such license or permit prior to or concurrently with
the effective date of the revocation.

"(2) If the Secretary denies an application for, or revokes a license,
or permit, he shall, upon request by the aggrieved party, promptly hold
a hearing to review his denial or revocation. In the case of a revocation,
the Secretary may upon a request of the holder stay the effective date
of the revocation. A hearing under this section shall be at a location
convenient to the aggrieve party. The Secretary shall give written
notice of his decision to the aggrieved party within a reasonable time
after the hearing. The aggrieved party may, within sixty days after
receipt of the Secretary's written decision, file a petition with the
United States court of appeals for the district in which he resides or
has his principal place of business for a judicial review of such denial
or revocation, pursuant to sections 701-706 of title 5, United States
Code.

"(f) Licensees and permittees shall make available for inspection
at all reasonable times their records kept pursuant to this chapter
or the regulations issued hereunder, and shall submit to the Secretary
such reports and information with respect to such records and the
contents thereof as he shall by regulations prescribe. The Secretary
may enter during business hours the premises (including places of
storage) of any licensee or permittee, for the purpose of inspecting
or examining (1) any records or documents required to be kept by
such licensee or permittee, under the provisions of this chapter or
regulations issued hereunder, and (2) any explosive materials kept
or stored by such licensee or permittee at such premises. Upon the
request of any State or any political subdivision thereof, the Secretary
may make available to such State or any political subdivision thereof,
any information which he may obtain by reason of the provisions
of this chapter with respect to the identification of persons within
such State or political subdivision thereof, who have purchased or
received explosive materials, together with a description of such
explosive materials.

"(g) Licenses and permits issued under the provisions of subsec-
tion (b) of this section shall be kept posted and kept available for
inspection on the premises covered by the license and permit.

"§ 844. Penalties
"(a) Any person who violates subsections (a) through (i) of sec-

tion 842 of this chapter shall be fined not more than $10,000 or
imprisoned not more than ten years, or both.

[84 STAT.
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"(b) Any person who violates any other provision of section 842 Ante, p. 953.

of this chapter shall be fined not more than $1,000 or imprisoned not
more than one year, or both.

"(c) Any explosive materials involved or used or intended to be
used in any violation of the provisions of this chapter or any other rule
or regulation promulgated thereunder or any violation of any criminal
law of the United States shall be subject to seizure and forfeiture, and
all provisions of the Internal Revenue Code of 1954 relating to the
seizure, forfeiture, and disposition of firearms, as defined in section
5845 (a) of that Code, shall, so far as applicable, extend to seizures and 82 Stat. 1230.

forfeitures under the provisions of this chapter. 26 USC 5845.

"(d) Whoever transports or receives, or attempts to transport or
receive, in interstate or foreign commerce any explosive with the
knowledge or intent that it will be used to kill, injure, or intimidate
any individual or unlawfully to damage or destroy any building,
vehicle, or other real or personal property, shall be imprisoned for not
more than ten years, or fined not more than $10,000, or both; and if
personal injury results shall be imprisoned for not more than twenty
years or fined not more than $20,000, or both; and if death results,
shall be subject to imprisonment for any term of years, or to the death
penalty or to life imprisonment as provided in section 34 of this title. 70 Stat. 540.

"(e) Whoever, through the use of the mail, telephone, telegraph, 1S USC 34.

or other instrument of commerce, willfully makes any threat, or
maliciously conveys false information knowing the same to be false,
concerning an attempt or alleged attempt being made, or to be made,
to kill, injure, or intimidate any individual or unlawfully to damage
or destroy any building, vehicle, or other real or personal property by
means of an explosive shall be imprisoned for not more than five years
or fined not more than $5,000, or both.

"(f) Whoever maliciously damages or destroys, or attempts to
damage or destroy, by means of an explosive, any building, vehicle,
or other personal or real property in whole or in part owned, pos-
sessed, or used by, or leased to, the United States, any department or
agency thereof, or any institution or organization receiving Federal
financial assistance shall be imprisoned for not more than ten years,
or fined not more than $10,000, or both; and if personal injury
results shall be imprisoned for not more than twenty years, or fined
not more than $20,000, or both; and if death results shall be subject
to imprisonment for any term of years, or to the death penalty or to
life imprisonment as provided in section 34 of this title.

"(g) Whoever possesses an explosive in any building in whole or
in part owned, possessed, or used by, or leased to, the United States
or any department or agency thereof, except with the written consent
of the agency, department, or other person responsible for the man-
agement of such building, shall be imprisoned for not more than one
year, or fined not more than $1,000, or both.

"(h) Whoever-
"(1) uses an explosive to commit any felony which may be

prosecuted in a court of the United States, or
"(2) carries an explosive unlawfully during the commission

of any felony which may be prosecuted in a court of the United
States,

shall be sentenced to a term of imprisonment for not less than one year
nor more than ten years. In the case of his second or subsequent con-
viction under this subsection, such person shall be sentenced to a term
of imprisonment for not less than five years nor more than twenty-five
years, and, notwithstanding any other provision of law, the court shall
not suspend the sentence of such person or give him a probationary
sentence.

84 STAT. ]

Compendium_Roth 
Page 0066

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14755   Page 77 of 295



PUBLIC LAW 91-452-OCT. 15, 1970

"(i) Whoever maliciously damages or destroys, or attempts to dam-
age or destroy, by means of an explosive, any building, vehicle, or
other real or personal property used in interstate or foreign commerce
or in any activity affecting interstate or foreign commerce shall be
imprisoned for not more than ten years or fined not more than $10,000,
or both; and if personal injury results shall be imprisoned for not
more than twenty years or fined not more than $20,000, or both; and if
death results shall also be subject to imprisonment for any term of
years, or to the death penalty or to life imprisonment as provided in
section 34 of this title.

"(j) For the purposes of subsections (d), (e), (f), (g), (h), and (i)
"Exp osive." of this section, the term 'explosive' means gunpowders, powders used

for blasting, all forms of high explosives, blasting materials, fuzes
(other than electric circuit breakers), detonators, and other detonating
agents, smokeless powders, other explosive or incendiary devices

82 stat. 91. within the meaning of paragraph (5) of section 232 of this title, and
is Usc 232. any chemical compounds, mechanical mixture, or device that contains

any oxidizing and combustible units, or other ingredients, in such pro-
portions, quantities, or packing that ignition by fire, by friction, by
concussion, by percussion, or by detonation of the compound, mixture,
or device or any part thereof may cause an explosion.
"§ 845. Exceptions; relief from disabilities

"(a) Except in the case of subsections (d), (e), (f), (g), (h),
and (i) of section 844 of this title, this chapter shall not apply to:

"(1) any aspect of the transportation of explosive materials
via railroad, water, highway, or air which are regulated by the
United States Department of Transportation and agencies there-
of;

"(2) the use of explosive materials in medicines and medicinal
agents in the forms prescribed by the official United States Phar-
macopeia, or the National Formulary;

"(3) the transportation, shipment, receipt, or importation of
explosive materials for delivery to any agency of the United
States or to any State or political subdivision thereof;

"(4) small arms ammunition and components thereof;
"(5) black powder in quantities not to exceed five pounds;

and
"(6) the manufacture under the regulation of the military

department of the United States of explosive materials for, or
their distribution to or storage or possession by the military or
naval services or other agencies of the United States; or to
arsenals, navy yards, depots, or other establishments owned by,
or operated by or on behalf of, the United States.

"(b) A person who had been indicted for or convicted of a crime
punishable by imprisonment for a term exceeding one year may make
application to the Secretary for relief from the disabilities imposed by
this chapter with respect to engaging in the business of importing,
manufacturing, or dealing in explosive materials, or the purchase of
explosive materials, and incurred by reason of such indictment or con-
viction, and the Secretary may grant such relief if it is established to
his satisfaction that the circumstances regarding the indictment or
conviction, and the applicant's record and reputation, are such that the
applicant will not be likely to act in a manner dangerous to public
safety and that the granting of the relief will not be contrary to the
public interest. A licensee or permittee who makes application for
relief from the disabilities incurred under this chapter by reason of
indictment or conviction, shall not be barred by such indictment or
conviction from further operations under his license or permit pending
final action on an application for relief filed pursuant to this section.

[84 STAT,.
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"§ 846. Additional powers of the Secretary
"The Secretary is authorized to inspect the site of any accident, or

fire, in which there is reason to believe that explosive materials were
involved, in order that if any such incident has been brought about
by accidental means, precautions may be taken to prevent similar acci-
dents from occurring. In order to carry out the purpose of this subsec-
tion, the Secretary is authorized to enter into or upon any property
where explosive materials have been used, are suspected of having
been used, or have been found in an otherwise unauthorized location.
Nothing in this chapter shall be construed as modifying or otherwise
affecting in any way the investigative authority of any other Federal
agency. In addition to any other investigatory authority they have
with respct to violations of provisions of this chapter, the Attorney
General and the Federal Bureau of Investigation, together with the
Secretary, shall have authority to conduct investigations with respect
to violations of subsection (d), (e), (f), (g), (h), or (i) of section
844 of this title.
"§ 847. Rules and regulations

"The administration of this chapter shall be vested in the Secretary.
The Secretary may prescribe such rules and regulations as he deems
reasonably necessary to carry out the provisions of this chapter. The
Secretary shall give reasonable public notice, and afford to interested
parties opportunity for hearing, prior to prescribing such rules and
regulations.
"§ 848. Effect on State law

"No provision of this chapter shall be construed as indicating an
intent on the part of the Congress to occupy the field in which such
provision operates to the exclusion of the law of any State on the same
subject matter, unless there is a direct and positive conflict between
such provision and the law of the State so that the two cannot be
reconciled or consistently stand together."

(b) The title analysis of title 18, United States Code, is amended by
inserting immediately below the item relating to chapter 39 the
following:
"40. Importation, manufacture, distribution and storage of explosive

materials ----------------------------------------------------------- 841".
SEC. 1103. Section 2.516(1) (c) of title 18, United States Code, is

amended by inserting after "section 224 (bribery in sporting con-
tests)," the following: "subsection (d), (e), (f), (g), (h), or (i) of
section 844 (unlawful use of explosives) ,".

SuC. 1104. Nothing in this title shall be construed as modifying or
affecting any provision of-

(a) The National Firearms Act (chapter 53 of the Internal
Revenue Code of 1954) ;

(b) Section 414 of the Mutual Security Act of 1954 (22 U.S.C.
1934), as amended, relating to munitions control;

(c) Section 1716 of title 18, United States Code, relating to
nonmailable materials;

(d) Sections 831 through 836 of title 18, United States Code; or
(e) Chapter 44 of title 18, United States Code.

SEC. 1105. (a) Except as provided in subsection (b), the provisions
of chapter 40 of title 18, United States Code, as enacted by section
1102 of this title shall take effect one hundred and twenty days after
the date of enactment of this Act.

(b) The following sections of chapter 40 of title 18, United States
Code, as enacted by section 1102 of this title shall take effect on the
date of the enactment of this Act: sections 841, 844(d), (e), (f), (g),
(h), (i), and (j), 845, 846, 847, 848, and 849.

Notice; hearing
opportunity.

82 Stat. 216.

82 Stat. 1227.

26 USC 5801.

68 Stat. 848.

62 Stat. 781.

68 stat. 170;
74 Stat. 808.

82 Stat. 1214.
18 USC 921.
Effective dates.
Ante, p. 952.
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(c) Any person (as defined in section 841 (a) of title 18, United
Ante, p. 952. States Code) engaging in a business or operation requiring a license

or permit under the provisions of chapter 40 of such title 18 who was
engaged in such business or operation on the date of enactment of
this Act and who has filed an application for a license or permit
under the provisions of section 843 of such chapter 40 prior to the
effective date of such section 843 may continue such business or
operation pending final action on his application. All provisions of
such chapter 40 shall apply to such applicant in the same manner and
to the same extent as if he were a holder of a license or permit under
such chapter 40.

SEc. 1106. (a) The Federal Explosives Act of October 6, 1917 (40
55 Stat. 863. Stat. 385, as amended; 50 U.S.C. 121-143), and as extended by Act

of July 1, 1948 (40 Stat. 671; 50 U.S.C. 144), and all regulations
ado pted thereunder are hereby repealed.

Repeal. (b) (1) Section 837 of title 18 of the United States Code is repealed.
74 Stat. 87. (2) The item relating to such section 837 in the chapter analysis of

chapter 39 of such title 18 is repealed.
Appropriation. SEC. 1107. There are hereby authorized to be appropriated such

sums as are necessary to carry out the purposes of this title.

TITLE XII-NATIONAL COMMISSION ON
INDIVIDUAL RIGHTS

SEc. 1201. There is hereby established the National Commission on
Individual Rights (hereinafter in this title referred to as the
"Commission").

Members, SEC. 1202. The Commission shall be composed of fifteen members
appointment, appointed as follows:

(1) four appointed by the President of the Senate from Mem-
bers of the Senate;

(2) four appointed by the Speaker of the House of Representa-
tives from Members of the House of Representatives; and

(3) seven appointed by the President of the United States from
all segments of life in the United States, including but not limited
to lawyers, jurists, and policemen, none of whom shall be officers
of the executive branch of the Government.

SEC. 1203. The President of the United States shall designate a
Chairman from among the members of the Commission. Any vacancy
in the Commission shall not affect its powers but shall be filled in the
same manner in which the original appointment was made.

SEC. 1204. It shall be the duty of the Commission to conduct a
comprehensive study and review of Federal laws and practices relating
to special grand juries authorized under chapter 216 of title 18, United

Ante, P. 923. States Code, dangerous special offender sentencing under sectioj 3575
Ante, P. 948. of title 18, United States Code, wiretapping and electronic surveil-

lance, bail reform and preventive dentention, no-knock search war-
rants, and the accumulation of data on individuals by Federal agencies
as authorized by law or acquired by executive action. The Commission
may also consider other Federal laws and practices which in its opinion
may infringe upon the individual rights of the people of the United
States. The Commission shall determine which laws and practices are
needed, which are effective, and whether they infringe upon the
individual rights of the people of the United States.

SEC. 1205. (a) Subject to such rules and regulations as may be
adopted by the Commission, the Chairman shall have the power to-

(1) appoint and fix the compensation of an Executive Direc-
tor, and such additional staff personnel as he deems necessary,
without regard to the provisions of title 5, United States Code,

[84 STAT.
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governing appointments in the competitive serice, and without
regard to the provisions of chapter 51 and subchapter III of
chapter 53 of such title relating to classification and General 80 Stat. 443,

Schedule pay rates, but at rates not in excess of the maximum rate " C 51
for GS-18 of the General Schedule under section 5332 of such 5331.
title; and Ante, p. 198-1.

(2) procure temporary and intermittent services to the same
extent as is authorized by section 3109 of title 5, United States
Code, but at rates not to exceed $100 a day for individuals. 80 Stat. 416.

(b) In making appointments pursuant to subsection (a) of this
section, the Chairman shall include among his appointment indi-
viduals determined by the Chairman to be competent social scientists,
lawyers, and law enforcement officers.

SEC. 1206. (a) A member of the Commission who is a Member of Travel

Congress shall serve without additional compensation, but shall be expenses .

reimbursed for travel, subsistence, and other necessary expenses in-
curred in the performance of duties vested in the Commission.

(b) A member of the Commission from private life shall receive
$100 per diem when engaged in the actual performance of duties
vested in the Commission, plus reimbursement for travel, subsistence,
and other necessary expenses incurred in the performance of such
duties.

SEC. 1207. Each department, agency, and instrumentality of the Agency

executive branch of the Government, including independent agencies, cooperation.

is authorized and directed to furnish to the Commission, upon request
made by the Chairman, such statistical data, reports, and other infor-
mation as the Commission deems necessary to carry out its functions
under this title. The Chairman is further authorized to call upon the
departments, agencies, and other offices of the several States to furnish
such statistical data, reports, and other information as the Commission
deems necessary to carry out its functions under this title.

SEC. 1208. The Commission shall make interim reports and recoin- Reports and

mendations as it deems advisable, but at least every two years, and it re ommendations
to President and

shall make a final report of its findings and recommendations to the Congress.
President of the United States and to the Congress at the end of six
years following the effective date of this section. Sixty days after the
submission of the final report, the Commission shall cease to exist.

SEC. 1209. (a) Except as provided in subsection (b) of this section,
any member of the Commission is exempted, with respect to his
appointment, from the operation of sections 203, 205, 207, and 209 of
title 18, United States Code. 76 Stat. 1121.

(b) The exemption granted by subsection (a) of this section shall
not extend-

(1) to the receipt of payment of salary in connection with the
appointee's Government service from any source other than the
private employer of the appointee at the time of his appointment,
or

(2) during the period of such appointment, to the prosecu-
tion, by any person so appointed, of any claim against the Gov-
ernment involving any matter with which such person, during
such period, is or was directly connected by reason of such
appointment.

SEC. 1210. The foregoing provisions of this title shall take effect Effective date.

on January 1, 1972.
SEC. 1211. There are authorized to be appropriated such sums as Appropriation.

may be necessary to carry out the provisions of this title.
SEc. 1212. Section 804 of the Omnibus Crime Control and Safe Repe-l.

Streets Act of 1968 (Public Law 90-351; 18 U.S.C. 2510 note) is 82 Stat. 223.

repealed.
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Separability.

October 15, 1970
[S. 3154J

TITLE XIII-GENERAL PROVISIONS

SEC. 1301. If the provisions of any part of this Act or the applica-
tion thereof to any person or circumstances be held invalid, the pro-
visions of the other parts and their application to other persons or
circumstances shall not be affected thereby.

Approved October 15, 1970.

Public Law 91-453
AN ACT

To provide long-term financing for expanded urban mass transportation
programs, and for other purposes.

Be it enacted by the Senate and House of Representatives of theUrban Mesa United States of America in Congress assembled, That the Congress
Assistance Act of finds that the rapid urbanization and the continued dispersal of
1970. population and activities within urban areas has made the ability

of all citizens to move quickly and at a reasonable cost an urgent
national problem; that it is imperative, if efficient, safe, and con-
venient transportation compatible with soundly planned urban areas
is to be achieved, to continue and expand the Urban Mass Transporta-

78 Stat. 302. tion Act of 1964; and that success will require a Federal commitment
49 USC 1601

note, for the expenditure of at least $10,000,000,000 over a twelve-year
period to permit confident and continuing local planning, and greater
flexibility in program administration. It is the purpose of this Act
to create a partnership which permits the local community, through
Federal financial assistance, to exercise the initiative necessary to
satisfy its urban mass transportation requirements.

Federal SEC. 2. Section 3 of the Urban Mass Transportation Act of 1964,
financial assist-
ance. as amended (49 U.S.C. 1602), is amended-

78 Stat. i30. (1) by redesignating subsection (c) as subsection (e) ; and
(2) by striking out subsections (a) and (b) and inserting in

lieu thereof subsections (a), (b), (c), and (d), as follows:
Grants and "(a) The.Secretary is authorized, in accordance with the provisions

loans.. of this Act and on such terms and conditions as he may prescribe, to
make grants or loans (directly, through the purchase of securities or
equipment trust certificates, or otherwise) to assist States and local
public bodies and agencies thereof in financing the acquisition, con-
struction, reconstruction, and improvement of facilities and equip-
ment for use, by operation or lease or otherwise, in mass transporta-
tion service in urban areas and in coordinating such service with

Eligible facil- highway and other transportation in such areas. Eligible facilities and
miestand euip- equipment may include land (but not public highways), buses and

other rolling stock, and other real and personal property needed for
an efficient and coordinated mass transportation system. No grant or
loan shall be provided under this section unless the Secretary deter-.
mines that the applicant has or will have--

[84 STAT,
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38 HISTORY OF EDGEFIELD.

assumed the command, giving his lieutenancy to John Corley,

and, the danger of the party requiring a resort to desperate

measures, placed him in rear with an order to cut down the

first man that gave way. It happened that Joseph Corley,

among others, was about to give way, which would have left

the small remnant of the Whigs to certain destruction. John

Corley, true to his instructions, with drawn sword menaced

his brother with instant death unless he returned to his post.

Joseph did return and behaved well afterwards.

Vardell had been killed, and before his breath left him he

begged his comrades not to let his body fall into the hands of

the Tories. The wounded Watson, lying between the con-

tending parties, had made a similar appeal, specially to Wil-

liam Butler: ‘‘Billy, do not let them take me.”’

The Whigs made one more charge and carrying off their

comrades retreated, but found time to bury poor Vardell under

a clay root and cover him with their swords. At some little

distance from the scene of conflict they took refuge in a

wooden outhouse, being pursued, but circumspectly, by the

‘Tories. Watson, severely wounded, and the sudden ap-

prehension of dcath, still maintained a military resolution.

A woman heppened to be in the house in which they entered

whose infant, some three weeks old, was in a dwelling some

distance off. Watson insisted she should be detained; that

their weakened condition required concealment and she might

betray them. They found, means, however, to get informa-

tion of their perilous situation to Orangeburg, and Captain,

subsequently General Rumph, hastened to their relief. Under

his escort Watson was carried upon a litter in a dying con-

dition to Orangeburg where he expired and was buried. Wil-

liam Butler superintended the military honors of his funeral.

While serving with Ryan the subject of our memoir was

engaged in another expedition against the Tories in Orange-

burg District. They were in force near the Court House. A

number of Tories, finding their condition desperate, deserted

to the Whigs, and Ryan, distrusting them, placed them in front

with instructions to his men to shoot them if they proved false.

In the fight which ensued his chief was again disabled and

William Butler assumed the command. The Tories were de-

feated.
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HISTORY OF EDGEFIELD. 3>

In 1782 Cunningham made a second incursion into the

Ninety-Six District. Perfectly familiar with the country in

his youth, possessed of great sagacity, fertility in military ex-

pedients and endowed with .all the physical qualities so essen-

tial to the partizan, he was no mean adversary to contend with.

A favorite manceuvre with him was to divide his command

upon the march into small detachments, to be concentrated by

different routes near the point at which the blow was aimed.

In this mainer he had concentrated his force at Caradine’s ford

on Saluda. William Butler then was commanding a company

of Rangers under the authority of General Pickens and, with

a portion of his company marched to meet him. With a view

to ascertain the enemy's position he resorted toa ruse. Ap-

proaching the residence of Joseph Cunningham, near the junc-

tion of Little Saluda with Big Saluda, he sent forward his

brother, Thomas Butler, with Abner Corley to the house at

night. Thomas Butler was an excellent mimic and, imitating

the voice of one of William Cunningham’s men, called Nibletts,

asked from without where our friend Cunningham was. The

wife of Joseph Cunningham replied that he had crossed at

Caradine’s ford. With that information William Butler him-

self rode up to the house and mounting Joseph Cunningham

ona horse compelled him to guide the party across the ford.

They crossed the ford at 12 o’clock at night and next morn-

ing halted in a peach orchard near Bauknight’s Ferry. The

horses were unbridled but with the saddles on feeding upon

peas out of a canoe when a grey mare, which Cunningham

was known to have taken out of the neighborhood, was ob-

served passing back, having escaped from his camp. This

incident disclosed in some measure the state of affairs, and the

Rangers received the orders to march. The Rangers num-

bered some thirty and Cunningham’s men about twenty. The

bloody scene of Cloud’s Creek animated any encounter between

Butler and Cunningham with more of the feelings of the duello

than the battle-field. Approaching the Tory position unob-

served, John Corley was detailed with eight men to gain their

rear and upon a concerted signal to commence the attack, while

the main body advanced under cover of a hedge. The Tories

were drying their blankets by their camp fires; Cunningham,

himself, was at a little distance off from his band. As it after-
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40 -HISTORY OF EEGEFIELD.

‘wards appeared, Butler’s person being at one time exposed in

advancing before the signal was given, he was observed by the

Tories, but taken for their leader, for there was a striking per-

sonal resemblance between the two men.

Corley’s furious assault, himself foremost in the charge, was

the first intimation to the Tories that their exasperated foes

were at hand. Cunningham was promptly at his post, but,

taken by surprise and attacked by superior numbers, thought

only of safety. Having no time to saddle his horse, but with

partizan quickness seizing his holsters sprang to his seat, while

Butler, singling him out, dashed in pursuit. Both men were

remarkably fine riders and tradition has preserved the names

of the horses they rode. Cunningham was mounted on a mare

which had become celebrated in the service as ‘‘Silver Heels,’’

while Butler rode a horse called ‘‘Ranter.’’ As Butler carried

only a sabre and Cunningham only pistols that had been ren-

dered useless by the rain of the night before, for he snapped

them repeatedly over his shoulders at his adversary as he fled,

life or death hung upon the speed of the horses. As long as

the chase was in the woods ‘‘Ranter’’ maintained his own, but

when he struck an open trail in which the superior strides of

Cunningham’s thoroughbred could tell, turning in his seat and

patting with triumph and confidence the noble animal that bore

him, he tauntingly exclaimed, ‘‘I am safe,’’ and dashing rap-

idly away from his adversary, he escaped by himself swim-

ming the Saluda near Lorick’s ferry. When William Butler

returned from the pursuit of Cunningham he found a portion

of his command assembled at the Tory camp under circum-

stances which gave him great concern. ‘Turner, one of his

prisoners, had been deliberately shot through the heal after he

had surrendered. When Butler sternly rebuked the act Sey-

sin, who had done the deed, justified himself by reciting an

outrage the unfortunate Tory had inflicted upon his mother.

The verdict of the corps was in Seysin’s favor and no court

martial was held upon him. ‘There was certainly strong pal-

liating circumstances in the case. The Tory had stripped Mrs.

Seysin to the waist and tying her had severely whipped her to

force her to disclosé where a party of Whigs, among whom was

her son, were.

A pursuit of Cunningham’s men was ordered for the pur-
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HISTORY OF EDGEFIELD. 41

pose of capturing or dispersing them, and some were overtaken

while crossing the river. Butler, finding his men disposed to

fire upon them, ordered De Loach, who was raising his rifle,

to desist. Sherwood Corley was then in the river, had snapped

his pistol at the retreating party, not heeding the order, he

deliberately primed it afresh while in the water and killed a

Tory named Davis while he was ascending the Edgefield bank.

The result of this action was the dispersion of Cunningham’s

famous band. He, himself, retired to Cuba where he died,

being prevented from returning to his native State after the

war by a proscriptive proclamation of the authoritives. He was

awarded something like an ovation by the British. Goudy, a

gallant partizan of the Revolution, visited Cuba after the war

on account of his health. Cunningham, in the true spirit of

hospitality, called upon him with an invitation to dinner.

Whether Goudy accepted the invitation or not we cannot say;

but Cunningham told him that on one occasion he had ridden

up with an escort at his back to a house near Ninety-Six, in

which Goudy and others were playing cards, with a view to

ascertaining if William Butler wasamong them. ‘‘Why did

you not fire upon us?’’ asked Goudy. ‘‘Ihad no temptation to

kill you,’ said Cunningham, “but if Billy Butler had been

there you would have had the floor flooded with blood.”’

From this time until after the close of the war, William But-

ler continued at the head of the Rangers, under command of

General Pickens, and was considered his favorite captain. He

had, however, very little duty other than patrol to perform.

His company of Rangers was not discharged until 1784, more

than a year after the peace.

With the resumption of the pursuits of civil life, the sol-

dier’s thoughts reverted to the young girl of Saluda with whom

his meeting during Green’s retreat from Ninety-Six has

already been mentioned, Nor had she forgotten the young

officer of the cocade and plume, for when the household re-

jected him, (the stepfather forbade him to visit her), she told

him to come, she would see him. They were married the 3d

of June, 1784. :

Miss Behethland Foot Moore, whom William Butler had

thus selected as the partner of his life, was a woman of strong,

and in many respects remarkable traits of character. She al-
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42 HISTORY OF EDGEFIELD.

ways exercised great influence with her husband and he relied

much upon her judgment and advice. He seemed to have in-

spired her with a deep feeling, almost amounting to a fascina-

tion; of itself a high tribute to his memory.

In 1794 William Butler was elected by the Legislature of

South Carolina Sheriff of Ninety-Six District. He discharged

few of the ministerial duties, however, leaving them to his

brothers, Thomas and Stanmore, who were his deputies; but

he always conducted the military“escort of the Judge coming

into the District and presided as High Sheriff during the sit-

ting of the Court.

The sheriff of that day was an officer of distinction and was

generally detailed upon offices of honor. William Butler, as

Sheriff of Ninety-Six, received General Washington when

upon the Southern tour, from the authorities of Georgia, and

conducted him by the Pine House to the Ridge, which was near

the termination of his territorial jurisdiction At the Ridge,

General Hampton, then sheriff of what was called Camden

District, received and conducted him by Granby, through Cam-

den and thence to Charlotte, North Carolina, where the

authorities of that State received the illustrious patriot. (There

is certainly an error here. Washington passed through the

District in 1791).

In 1796 General Pickens resigned the office of Major-

General of the upper division of South Carolina militia and

through his recommendation William Butler was elected by the

State Legislature to fill the vacancy. In 1800 General Butler

became a candidate for Congress against Robert Goodloe Har-

per, the incumbent from the Ninety-Six District. Mr. Harper

had been elected as a Republican, but from conscientious

motives joined the Federalists and supported what was pecu-

liarly unpopular at the South—Jay’s Treaty. This raised

opposition to him at home and General Butler was selected as

the opposition candidate, his old commander, John Ryan, mov-

ing the nomination. He succeeded in the election and took

his seat in 1801.

When the resolution; charging General Wilkinson with com-

plicity with Burr, in his attributed treason, was moved and

adopted in the House of Representatives, the occasion gave rise

to great sensation. A discussion took place upon the floor as
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his seat in 1801. 

When the resolution; charging General Wilkinson with com­
plicity with Burr, in his attributed treason, was moved and 
adopted in the House of Representatives, the occasion gave rise 
to great sensation. A discussion took place upon the floor as 
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CHAPTER3 

AMERICAN 
CONSTITUTIONALISM AND 
THE SECOND AMENDMENT 

A was addressed in the preceding chapter, at the outbreak of the Amer­
can Revolution the Founding Fathers' understanding of the right to 

arms was rooted in the English experience.1 The right was looked upon as 
a constitutional check to standing armies and ensured the people, through 
service in the militia, maintained a vital interest in the preservation of their 
liberty. For the most part, American conceptions of arms bearing were one 
and the same with English conceptions. As England developed into a global 
power and European nations turned to professional armies, however, England 
was compelled to become far less reliant on the militia, and the entire system 
fell into disrepute.2 Yet in the American colonies the militia remained essen­
tial. The American colonies' preference for a militia made sense both economi­

cally and defensively. Not only was the cost of a militia significantly less than a 
standing army, the militia was also more geographically encompassing. Rather 
than maintain expensive military outposts, scattered across the colony, a militia 

could be easily assembled by any local township or county.
3 

This is not to 
say the militia was without its faults. Nonetheless, the militia was revered as 
an essential function of republican government and liberty. This reverence for 
the militia as a republican institution was reflected in late eighteenth-century 

American constitutional.ism. 
The first uniquely American constitutions came immediately after the 

Continental Congress adopted the Declaration oflndependence, when John 
Hancock, the president of the Continental Congress, sent letters to each of 
the colonial assemblies informing them of the Declaration's effects.

4 
Hancock 

wrote that the Declaration first dissolved "all connection between Great 
Britain and the American Colonies" as to "declare them free and independent 

States," and second was to serve "as the ground and foundation of a future 

70 
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Government."5 On the same day that the Declaration was adopted, the Con­
tinental Congress pressed forward with what would eventually be the first 
United States Constitution, otherwise known as the Articles of Confedera­
tion. 6 1his was followed by state constitutional conventions. In 1776 alone, 
Delaware,Maryland, New Hampshire, New Jersey, Pennsylvania, South Caro­
lina, and Virginia all adopted their first constitutions. A year later, Georgia, 
New York, and Vermont followed suit, with Massachusetts adopting its first 
constitution in 1780. At the close of the eighteenth century, eleven out of 
the original thirteen states adopted constitutions.' Additionally, the first two 
United States territories to obtain statehood, Kentucky and Tennessee, passed 
their first constitutions.8 

In the majority of these state constitutions was a Declaration of Rights, 
and the protections afforded in each were largely similar.' The liberty or 
freedom of the press, for example, was in virtually every state constitution. It 
was merely stated in different terms. 10 The same was true for the right to arms. 
Five state constitutions recognized the importance of having a "well-regulated 
militia" and four recognized a general right to "bear arms. "11 The language 
foun.d within these state constitutions would ultimately find its way into the 
text of the Second Amendment, which states, ''A well-regulated militia, being 
necessary to the security of a free state, the right of the people to keep and bear 
arms, shall not be infringed. "12 

Much like Article VII of the English Declaration of Rights, the Second 
Amendment presents a number of questions, such as: what was a well-regu­
lated militia by the late eighteenth century? Why was it so necessary to the 
security of a free state? Was the right to keep and bear arms intimately related 
to this well-regulated militia, and if so, how? 

In recent decades, a handful of lawyers sought to answer these questions by 
focusing intently on the Second Amendment's text. They broke down the text 
piecemeal, defined each word or phrase as they understood it, and reassembled 
the whole.13 While these lawyers must be credited with bringing new life and 
purpose into the Second Amendment, their approach and use of evidentiary 
sources, as this chapter will illuminate, fails to meet the historian's burden. 

Historically speaking, it is simply not enough to approach the Second 
Amendment, or any constitutional provision for that matter, as -a linguistic 
puzzle because historical context, the most relied upon, accepted, and impor­
tant implement to recreating and understanding the past, is generally lost in 
the process.14 Historical context is in fact the very first lesson every student of 
history learns, and it is particularly important when deducing a writer's words 
or intentions-what is otherwise known as the history of ideas, or intellectual 
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history.15 Historians know that words are inert and must be placed in the time 
of their construction. If a writer's meaning changes, it is only due to, in histo­
rian Joyce Appleby's words, the "imaginative processes" of later "human inven­
tors and users," not the originating writer.16 Thus, whenever historians seek to 
understand or dissect the past, they must remain aware in order to balance his­
torical texts, images, and theories responsibly, with precision, and to connect 

them to a particular historical world." 
Historians must never assume meaning with a modem predisposition.18 

Rather, when seekrng to understand the past, historians must import historical 
language into its proper construct, "Point out conventions and regularities that 
indicate what could and could not be spoken in the language, and in what 
ways the language qua paradigm encouraged, obliged, or forbade its users to 
speak and think."19 To state this differently, in order to understand the past 
the historian must do more than decipher text and hypothesize what the text 
could mean. Certainly deciphering text, including constitutional text, is an 
important part of any historical assessment. However, it is a useless endeavor if 
performed without historical context. And in order to obtain historical context 

the historian must retain historical consciousness. 
Retaining historical consciousness is not the same as using one's his­

torical imagination. Drawing conclusions from one's historical imagination 
is nothing more than building upon speculations and predispositions. Con­
versely, to retain historical consciousness is to understand the past on its own 
terms; that is what the evidentiary record assuredly informs us.20 As Pulitzer 
Prize--winning historian Gordon S. Wood aptly put it, "To possess a his­
torical sense does not mean simply to possess informatio~ about the past. It 
means to have a different consciousness, a historical consciousness, to have 

incorporated into our minds a mode of understanding that profoundly influ­
ences the way we look at the world."21 

A fitting example to differentiate between retaining consciousness and 
using one's imagination is the history surrounding Article VII of the 1689 
English Declaration of Rights, which was outlined in the preceding chapter. 
Recall how the evidentiary record, particularly the political commentary and 
debates surrounding Parliament's dissatisfaction over the 1661 and 1662 
Militia Acts, showed that Article VII was adopted with the parliamentary 
right of self-preservation and resistance in mind.22 1his is the very epitome of 
retaining historical consciousness, for it is an assessment of the past based on 
historical context and what the evidentiary record provides, not what may be 
inferred or theorized. In contrast, using one's historical imagination would be 
to the follow the path of Joyce Lee Malcolm, who made a number of historical 
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inferences about Article VII that turned out to be unsubstantiated by the evi­
dentiary record. 23 

In defense of Malcolm, there is certainly nothing wrong with her, or any 
historian for that matter, making some assumptions. Regardless of how much 
historical evidence is unearthed on a particular time, event, or subject, historians 
have to make assumptions about the past.24 However, it is the duty of historians 
to minimize the size and number of assumptions that they make by eliciting 
historical context to the greatest detail. Moreover, historians must not organize 
historical knowledge upon assumptions without realizing what they are doing 
and then "make inferences from that organization and claim that these are the 
voice of history. "25 1his is essentially where Malcolm faltered. Malcom built her 
entire thesis on the assumption that Article VII was meant to enshrine a right 
for Englishmen to have and to hold weapons for self-defense and then arranged 
all the historical evidence to fit that narrative. The important point to be made 
is that in order to fully understand the past, including the historical genesis of 
the Second Amendment, one must contextualize and accept the past on its own 

terms, as well as contextualize and accept the political, ideological, and philo­
sophical origins from which the right developed. 

As with any constitutional right, the idea behind the Second Amendment 
did not materialize out of thin air. It arose from experience and dialogue. So 
far as historians know, the earliest conception of a right to arms appeared in 
the writings of Niccolo Machiavelli and James Harrington and subsequently 
flourished in England's political discourse of the late seventeenth century.26 

But despite a number of political writers emphasizing the importance of the 
right to arms and its intimate connection with a constitutional well-regulated 
militia, the English militia, as an actual functioning military defense system, 
had been inadequate since the time of Qyeen Elizabeth. 27 

This factual inconvenience did little to dissuade political writers from 
romanticizing the past--especially Roman and Florentine times, when militia 
service and arms-bearing were considered an important badge of citizenship­
and restoring the militia to its proper historical pedestal.28 Consider, for example, 
the 1699 political tract A Letter to a Member of Parliament, where a framework 
for the establishment of a constitutional militia was laid out.29 ln the tract, it was 
asserted that the safety and preservation of England should not be trusted to the 
"Country Rabble, or a Giddy Multitude,"but to the "whole united Power of both" 
the landed gentry and all "capable of bearing Arms."30 It was also emphasized 
that the entire militia be "well Arm'd and Disciplin'd" and "under good Disci­
pline, and skilful Officers."31 Militiamen were not to be armed, equipped, and 
merely sent on their way. Rather, to constitute a constitutional militia required 
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military discipline and training, both individually and collectively.1his was due 
to the fact that in the hte seventeenth century military efficiency and movement 
were premised on economy of force. The effectiveness and power of each volley 

or charge was useless unless the militia acted in unison. Moreover, a company or 

battalion could not defend itself from an assault, by either infantry or cavalry, if 
the entire militia did not maneuver and work together aS one.32 

The freethinking and progressive writings of Andrew Fletcher and John 
Toland, the most liberal militia proponents of the late seventeenth century, 
also conveyed this very basic yet important principle. Fletcher made sure to 
differentiate between a militia that was "nnder no other Discipline than that 
of an ordinary and ill-regulated Militia'' and one that was well-regulated.33 A 
"well-regulated Militia,"wrote Fletcher, was capable of defending "against any 
Foreign Force" so that the "Nation may be free from the Fears oflnvasion from 

abroad, as well as from the Danger from Slavery at horne."34 A well-regulated 
militia was not to be confused with an anned citizenry. Rather, a well-reg­
ulated, effective, and constitutional militia required men of all classes acting 

together as one.35 This brought social and civic balance to the "minds of men, 
as well as forming their bodies, for military and v[irtuous] Actions."36 Con­
versely, for society to do nothing but arm the militia served no other purpose 
than to create an armed rnob because arms alone did not provide the requisite 
training and discipline necessary to defeat a professional arrny: 

A good Militia is of such Importance to a Nation, that it is the chief part 

of the Constitution of any free Government. For tho as to Qth.er things, 

the Constitution be never so slight, a good Militia -will always preserve the 

publick Liberty. But in the best Constitution that ever was, as to all other 

parts of Government; if the l\1ilitia be not upon a right foot, the Liberty of 

that people must perish.37 

Toland was also a proponent for "modeling and disciplining" the rnilitia 
to preserve the English Constitution.38 Also like Fletcher, Toland emphasized 
how virtue, education, and military and civil discipline were essential in estab­

lishing a well-regulated militia: 

[I]n a well-regulated Militia Gentlemen make their Discipline to be properly 
an Exercise or Diversion in time of Peace; and in War they fight not only to 

preserve their own Liberty and Fortunes, but also to become the best Men in 

their Country .... After all, if Gentlemen will be at the pains of fighting for 
their own ... tis surely worth their while to learn the Art of doing it. 39 
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Where Toland ilistinguished himself from Betcher was in his rejection of the 
lower classes participating in the militia. While Fletcher did not see a problem with 
accepting "Servants" -that is, so long as "rnany Persons of Quality or Education be 
amongthem"-Toland was for limiting militia participation to "Men of Property, or 
Persons that are able to live of themselves."40 According to Toland, what separated 
freemen from servants was their respective interests in society. While freemen fought 
"for their Liberty and Property," servants had "nothing to lose but their Lives."41 

Although Fletcher and Toland disagreed on the composition of the militia, 
they agreed that only a well-regulated militia would do any service to the 
nation.42 An effective well-regulated rnilitia required, as one mid-eighteenth­
century political writer put it, "nothing less than nninterrupted daily Exercise, 
penal Laws, severe Discipline, military Authority, and Subordination," for the 
"whole Strength" of a rnilitia "consists of cohesion ... of its Individuals; and 
their destructive Power, in their quick, yet cool Manner of Firing" as a "Body 
of Men'' or one cohesive unit. 43 Without this cohesion it was foreseen: 

[S]hould you take your Fire-Arms along with you, that John in the Rear 
will be firing his Piece into the Back-side of his Friend Tom in the Front; 
or, which would be still worse, blow out the Brains of his noble Captain. 

To some of your intrepid Patriots and Heroes, who are resolved, dam-me! 

to fight, Blood to the Knees, in Defence of their Lives, Wives, and Proper-

ties, these may seem Considerations of no Importance . ... But the Dangers 

to which you are about to expose yourselves are infinite . ... Seriously, Gen-

tlemen, I assure you, that a Firelock, with a Bayonet fixed on the End of it, is 

a very awkward Kind oflnstrument; and that it requires more Dexterity than 

you may be aware of, to manage it, without wounding your Neighbors. Many 

and :frequent are the Accidents ... among regular Troops . ... What therefore 

may be expected from half-disciplined Men, I need not inform you. 44 

1his understanding of a well-reguhted militia-that is, a constitutional 
body of citizens capable of bearing anns where men would train together in the 
Art of War and an esprit de corps would flourish-remained influential on both 
sides of the Atlantic. In 1739 Massachusetts, Reverend Samuel Mather, the son 
of Reverend Cotton Mather, published a tract entitled War Is Lawfal, and Arms 
Are to Be Proved. While underscoring the importance of uniform and proper 
arms, Mather stated that such arms were useless if "their designed End is not 

atrain'd. "45 1his end required that citizens have knowledge in the "Use and Exer­
cise" of arms and be able to demonstrate it.46 And to those citizens who were not 

properly instructed in the Art ofWar, Mather was of the opinion: 
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And, if any pretend to appear in Arms, which They know not how to use, because 

They never exercised and proved Them, They deserve to be condemned for their 

Folly and Rashness ... when and where Men have not known the use of warlike 

Instruments, and have bin [sic] unacquainted with Military Order, the strongest 

Party has generally, if not always,prov"d victorious and triumphant.47 

In addition to political tracts, the constitutional significance and purpose 
of a well-regulated militia was frequently conveyed in eighteenth century 
militia law preambles.48 These preambles were not empty rhetoric. They served 
to remind the reader of the purpose and significance of the law. 49 As early as 
1660, Massachusetts law recognized that "the well Ordering of the Militia 
is a matter of great concernment to the safety & welfare of this Common­
wealth. "50 In 1724, New York adopted a militia law that proclaimed, "Wnereas 
an orderly and well disciplin'd Militia is justly esteemed to be a great Defence 
and Security to the Welfare of this Province ... "51 Then there was Pennsyl­
vania, which included the following preamble in its 1757 Militia Act: 

Whereas Self-preservation is the first principle and law of nature, and duty 
that every man dispensibly owes not only to himselfbut the Supreme Director 

and Governor of the Universe, who gave him Being, And Whereas;- in a 

state of political Society and Government, all men, by their origi.nal compact 

and agreement, are obliged to unite in deftnding themselves and those of the 

same community, against such as shall attempt unlawfully to deprive them of 

their just rights and liberties, and it is apparent to every rational creature, that 

without defence no government can possibly subsist. 52 

The preamble's reference to the right of self-preservation was an acknowl­
edgement of the much larger philosophical principle outlined in the preceding 
chapter, that is, that a well-regulated militia ensured the people's right~, lib­
erties, and property were protected from destruction. Also, a well-regulated 
militia was seen as uniting the community for the greater good or, as the Penn­
sylvania Assembly put it, a "well-regulated Militia is the most effectual guard 
and security of every country" and essential "for the safety and security of our 
constituents."53 But in order to accomplish the people's security and safety, the 
militia had to be properly "armed, trained, and disciplined, in the art of war."54 

Only then could the people, through the militia, effectively "assert the just, 
rights of his majesty's crown" and "defend themselves, their lives and proper­
ties, and preserve the many invaluable privileges they enjoy under their present 

happy constitution. "55 
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Noting the importance and purpose of a well-regulated militia in militia 
law preambles continued into the late eighteenth century, both prior to and after 
the ratification of the United States Constitution. In 1777, Maryland's militia 
law stated, "Whereas a well regulated militia is the proper and natural defence 
of a free government .. . "56 ln the same year, New York's militia law proclaimed, 
"Whereas the Wisdom and Experience of Ages, point out a well regulated 
Militia, as the only secure Means for defending a State, against external Inva­
sions, and internal Commotions and Insurrections .. ."57 In 1779, Rhode Island's 
militia law read, "Whereas the Security and Defence of all free States essentially 
depend, under God, upon the Exertions of a well regulated Militia ... "58 Mean­
while, North Carolina's 1777 militia law read analogous to the prefatory clause 
of the Second Amendment, stating, "Whereas a well regulated Militia is abso­
lutely necessary for the defending and securing the Liberties of a free State ... "59 

What these late-eighteenth-century preambles collectively demonstrate is 
that a well-regulated militia was viewed as a crucial aspect of American liberty. 
The belief in a well-regulated militia as the people's birthright and security 
permeated throughout the American Revolution. As Thomas Paine wrote in 
Common Sense, ''A well-regulated militia will answer all the purposes of self­
defence, and of a wise and just government."60 Joseph Reed, the President of 
Pennsylvania's Supreme Executive Council, delivered similar sentiments to the 
militia by reminding them of the "inestimable advantages of a well regulated 
militia."61 Then there was Timothy Pickering, who inscribed on the title page 
of his 1775 treatise An Easy Plan far the Militia the following: ''Ahnost every 
free State affords an Instance of a National Militia: For Freedom cannot be 
maintained without Power, and Men who are not in a Capacity to defend their 
Liberties, will certainly lose them."62 

Pickering, a future secretary of war, secretary of state, and member of Con­
gress, was a strong militia proponent.63 Having studied under British military 
officers, Pickering authored two treatises on the organizing, disciplining, and 
training of the militia. In 1769, Pickering's first treatise appeared in the Essex 
Gazette under the penname "A Military Citizen" and received praise for dif­
fusing "a true military Spirit throughout"Massachusetts.64 lt sought to address 
"the true Design of the Militia, and of Training-Days" by prescribing an effec­
tive system of military discipline. 65 

Pickering started his treatise by addressing the importance of the militia 
as a whole: 

The Design of a Militia ... is principally for the Secutity of the Country 
against the violent Attempts of its Enemies. Blit this Security is to be 
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obtained only by making the Militia acquainted with Military Discipline; 
and that is the principle End and Business of Training-Days. But the well 

disciplining [ of] the lVIilitia not only gives us this Security, but also answer 

these very important Purposes; it renders useless that dangerous power, and 

grievous Burden, a standing Army; and has a natural Tendency to introduce 

and establish good Order; and a just Subordination among the different 

Classes of People in the Community. 66 

In particular, Pickering observed how training days, as constituted, were 
highly inefficient in providing an effective militia. One day would be "spent in 
firing at Mark," yet the actual military maneuvers were nothing but a "rnock­
Engagement" where men "learn a little of Military Discipline."67 Pickering 
queried, '1s it worth while to keep such a Militia on Foot? Is it not a real Injury 
to the Province? /\. useless, nay a mischievous Expence of Time, of Money, of 
Ammunition?"68 He then proceeded to answer his own questions: 

[B]ecause the Men learn nothing, or next to nothing, of Military Disci­

pline ... instead of good Order and a just and necessary subordination, 

such Training serves only to introduce, encourage and promote Li~_ntious­

ness, a Disregard to all Order, and Contempt of those in Office .... The best 

Method of obtaining this Knowledge in Military Affairs, is by the Officers 
reading the Exercise repeatedly by themselves; and at certain Times meeting 

together, and then again reading and explaining it, and communicating to 

each other whatever Discovering they have made in any Points not so clearly 

expressed .... And let every Action, or Evolution, be tried and performed as 

soon as it is read.69 

Pickering's views on the importance of military discipline and training to 
effectuate a well-regulated militia were quite common. As other military com­
mentators before him, Pickering did not believe arms by themselves, the firing 
of arms, or the individual exercise of arms would constitute an effective well­
regulated militia.70 To merely comprise a militia of men in arms, with little 
military training and discipline, was an unregulated or ill-regulated militia, not 
a well-regulated one. In Pickering's words: 

The Manner of loading and firing as explained in the Manual Exercise is 

designed ... to teach us to do every Action together, as well in the most expe­

ditious Manner. For it is not the scattering Fire of one here, and another 

there, just as they happen to get loaded, that vvill frighten regular Troops-
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AMERICAN CONSTITUTIONALISM 

No it is the close, compact Fire of large Number at once, by which whole 

Ranks are slaughtered, that dismays an Enemy and puts them to Flight. But 

granting that we had the most perfect Use of the Firelock (which is by no 
Means true) and could load and fire with the exactest Uniformity; and were 

besides, drawn up in the most complete Order to engage an Enemy. ... For 

the Ranks and Files would by that Movement be so broken and disordered, 

that our bare Knowledge of the Firelock would do us very little Service, and 

before we could get into Order again, the Enemy might cut us to Pieces. The 

right Use of the Firelock therefore is not the whole, nay it is the smallest Part, 

of military Discipline. 71 

81 

Six years later, Pickering published his second treatise, An Easy Plan far 
the Militia. It was such a respected work in the field of military discipline that 
General George Washington ordered six copies to assist in training the Conti­
nental Army, and the Massachusetts Provincial Congress officially adopted the 
treatise "to instruct and· exercise" the Massachusetts militia at "all their publick 
Trainings and Musters accordingly."72 Pickering was ultimately inspired to write 
An Easy Plan far the Militia because the customary training manual, known as 
the Norfolk exercise, was not "short and easy" as it should be.73 He found many 
of the "actions and motions" to be "useless, or needlessly" repetitive, and therefore 
set out to reform militia training so that men might "learn all the essential parts 
of discipline."74 To Pickering, the problem with all preceding military manuals 
and treatises was that maxims were "blindly adopted, without any examination 
of the principles on which they are founded. "75 While it was certainly important 
to instruct the militia in the art of war as the manuals intended, it was equally 
important that "the men be clearly informed of the Reason of every action and 
movement-or the Uses to which they can be applied."76 

Here, what Pickering wanted to convey was the idea that knowledge was 
an essential part of military discipline. This is a military principle that carries 
on to this day. In its basic form, the principle requires that every member be 
able to perform the military functions of other members so that when one 
member falls another takes their place. The principle applies to all ranks, mili­
tary subordinates, and superiors. No matter who falls on the day of battle, 
someone within the ranks must carry on and assume the role: 

As the militia of America is composed of men of property, and will be 

engaged, not to make conquests for Ambition, but merely in their own 

defence; so they will need only information of their duty to dispose them to 

do it. ... When men see the reason and use of any action or movement, they 
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will learn it with much more alacrity and pleasure. 'Tis particularly requisite 

for the militia to be informed in what cases and circumstances the several 

parts of the exercise, but especially of the evolutions, may be applied, and 

used to advantage. There is a great variety of movements useful on different 

occasions, "but they ought never to be performed without explaining to the 

soldiers the meaning, and the benefit that may be drawn from them;" by this 

means the men will be enticed into discipline, and be ready to perform what 

is required on all occasions .... Caesar mentions a remarkable instance in 

which the knowledge and experience of his private soldiers saves his army .... 

Amidst these difficulties, two things, says Caesar, fell out to the advan­

tage of the Romans: one was, the knowledge and practice of the soldiers; 

because, having gained experience in former battles, every soldier know what 

was proper to be done in such an emergency, as well as his officer. To remedy 

the want of experience as much as possible, the militia should be let into the 

ground and reason of every action and movement; to which it experience 

should ever be added, their ability to attack or defend must vastly exceed that 

of those whose skill is found on mere practice.77 

Naturally, the acquisition of military knowledge required repeating the 
basic tenets of the military exercise. 78 These tenets included firing, marching, 
wheeling, maneuvering, evolutions, and understanding the importance of mili­
tary subordination.79 The tenets of the military exercise were not acquired by 
each individual exercising the motions, but by the professional exercise of the 
militia as a collective body. 80 This fostered an esprit de corps among the men, as 
well as ensured that the militia was an effective military force. 

Suffice it to say, Pickering's overall approach to training the militia was 
a gradual one. Militiamen were instructed in single "squads" so that the offi­
cers could easily correct "what is amiss."81 It was only once the militiamen per­
formed "well in this manner" that they were exercised in ranks. 82 The process 
was slow but necessary in order to ensure the "greatest possible uniformity in 
the motions."83 Uniformity, whether it was in maneuvers, evolutions, or firing, 
promoted discipline and produced an economy of force. 84 "These actions should 
be performed with quickness and uniformity, and with grace," wrote Pickering, 
because the entire purpose was "to throw as many shot as possible at your enemy; 
with unifonnity, to prevent the interruptions to each other, [and] the confu­
sion and dangerous accidents which would inevitably happen."85 Certainly the 
uniform discharge of arms was important, but it was nowhere near as important 
at being able to maneuver. Pickering had briefly touched on this point in his first 
militia treatise and expounded on it in An Easy Plan for the Militia: 
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In the militia we are apt to lay too much stress upon, and almost to think 

ourselves disciplined, if we can perform the manual exercise ... the principal 

part of all exercise depends upon the legs. and that to the legs we ought to 

apply ourselves. That is to say, the men should, above all things, be taught and 

accustomed to march in exact order, and in equal time, lifting up their feet and 

setting them ~own together, with perfect regularity .... [W]hoever does not 

follow this method, is ignorant of even the first elements of the art of war.86 

Pickering was clearly knowledgeable on training the militia, and what 
his writings inform us is that the Massachusetts militias that assembled to 
face the British at Battle of Lexington and Concord, and later isolated the 
British within the Boston N eek, were viewed as much more than a random 
assemblage of armed men. Thanks in part to Pickering, these militias had been 
training, drilling, and preparing for almost a year. 87 

The above imprint captures the way many late-eighteenth-rnntury Americans remembered 
the Battle of Lexington and Concord. While a group of militiamen evacuated colonists from 
the battleground, the bulk of the militia force is valiantly battling the British Army head on. 
(Elkonah Tisdale, "Battle of Lexington," 1790. Image courtesy of the Library of Congress.) 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14808   Page 130 of
295



C
om

pe
nd

iu
m

_R
ot

h 
Pa

ge
 0

12
0

84 ARMED IN AMERICA 

Outlining the importance that the Founding Fathers placed on military dis­

cipline and training to effectuate a constitutional well-regulated militia is vital 

because there are many contemporary Americans who improperly equate a well­

regulated militia as being one and the same within a mere armed citizenry.88 

Nothing could be further from the truth. The Founding Fathers would have 

categorized such militias as ill-regulated, umegulated, or an armed mob. To the 

Founding Fathers, a well-regulated militia indicated something far more spe­

cific-and far more important--than an armed citizenry. A well-regulated militia 

provided constitutional balance and united the people in defense of their rights, 

liberties, and property in order to unite the people as a common community. 

Another common misconception among some contemporary Americans 

is that the Founding Fathers understood the right to arms as embodying a 

"right to associate in militia companies independent of the government and 

use those arms against despotism."89 While there were indeed "independent" 

militia companies both during and after the American Revolution, said com­

panies existed at the behest of the colonial governments, and later the federal 

and state governments.90 Consider the Fairfax County Militia Association, 

which was one of many independent Virginia militias under the direction of 

local committees of safety, each of which represented the interests of the local 

populace.91 The impetus behind creating the independent Virginia militias was 

not to facilitate some independent right to assemble as a militia trained in the 

military discipline and exercise. They were assembled at the behest of the Vir­

ginia Convention. As Colonel George Mason, who would later draft the 177 6 

Virginia Declaration of Rights, wrote, the "Regulation & Establishment" of 

the Fairfax County Militia Association was only"to be preserved &continued, 

until a regular and proper Militia Law for the Defence of the Country shall be 

enacted by the Legislature of this Colony."92 

Mason's reference to a "proper Militia Law" was the expiration of Vir­

ginia's militia law in July 1773.93 This contextually explains why the Virginia 

Convention agreed to the formation of independent militia companies, each 

with their own rules and regulations.94 Eventually, in 1775, the Virginia Con­

vention passed a comprehensive militia law, and the independent militias were 

disbanded.95 There were multiple reasons for this, but none more important 

than the fact that the independent militias lacked proper military discipline 

and training. As historian William E. White explains: 

[T]he problems with discipline were great. The method of voting prior to 

each decision made the officers ineffective and enlisted men insubordinate. 

Officers refused to obey the command of their commander in chief, and 
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enlisted men as well as officers absented themselves as often as they liked for 

trips to the tavern. Disorder was the order of the day . ... Men fired weapons 

for no appare!}t reason, an action which caused great confusion among green 

recruits fearful of attack and wasted precious powder. 96 

Virginia was not the only colony lacking a well-regulated and effective 

militia. A number of colonies, due to a number of reasons, were faced with a 

similar problem. It was primarily for this reason that General Washington and 

the Continental Congress formed the Continental Army. However, given that 

a standing army was the antithesis of republican government and liberty, selling 

tbe idea to the colonial assemblies proved to be a difficult task. What nnfolded 

was a compromise in which the Continental Congress would only control the 

Continental Army, and the provincial assemblies would retain control of their 

respective militias. The compromise was later challenged by General Wash­

ington, who wanted the militias within his camp to be placed under his admin­

istrative and operational control 97 Samuel Adams forcefully dissented: 

It is certainly of the last Consequence to a free Country that the Militia, which 

is the natural Strength, should be kept on the most advantageous Footing. A 

standing Anny, however necessary it may be at some times, is always dangerous 

to the Liberties of the People. [While] Soldiers are apt to consider themselves 

as a body distinct from the rest of the Citizens ... The Militia is composed of 

:free Citizens. There is therefore no Danger of their making use of their Power 

to the·destruction of their ovvn Rights, or suffering others to invade them. I ear­

nestly wish that young Gentlemen of military Genius ... might be instructed 

in the Art of War, and at the same time taught the Principles of a free gov­

ernment, and deeply impressed with a Sense of the indispensable Obligation 

which every member is under to the whole Society. 98 

Adams also. divulged his feelings on the matter in a newspaper editorial 

signed "Caractacus." He noted the importance of ensuring that the militia 

was independent of federal control, writing that only "people of the smallest 

property, and perhaps of the least virtne among us" would join continentally 

paid minutemen.99 Adams further noted, "It is needless to declaim long upon 

the advantages of a well regulated militia. A knowledge of the use of arms is 

tbe only condition of freedom."100 He went on to add that military knowledge 

"often precludes the use of arms," proving that virtue and training was seen as 

a justifiable prerequisite for arms bearing.1' 1 

Other Founding Fathers were just as forthright in expressing their prefer-
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ence for a well-regulated militia over a standing army.John Hancock, for one, 
preferred a well-regulated militia because from it "we have nothing to fear; 
their interest is the same with that of the state."102 Hancock elaborated on this 
common "interest" as being akin to Machiavelli's virtit, writing that the militia 
"march into the field with that fortitude which a consciousness of the justice of 
their cause inspires ... they fight for their houses, their lands, for their wives, 

their children ... they fight for their liberty, and for th_emselves, and for their 
God."103 Prominent attorney, advocate, and politician Josiah Qyincy also pre­
ferred a well-regulated militia over a standing army. In the 177 6 ttact Obser­
vations on the Act of Parliament, Quincy wrote that in order to maintain a "free 

government," arms should be in the hands of "those who have an interest in 

the safety of the community, who fight for their religion and their children. "104 

"Such are a well regulated militia," wrote Qyincy, because it is "composed of 

the freeholders, citizen and husbandman, who take up arms to preserve their 
property as individuals, and their rights as freemen."'°' 

The Founding Fathers preference for a well-regulated militia over 
a standing army was codified in the Articles of Confederation. Article VI, 
section 4 provided that "every State shall always keep up a well-regulated and 
disciplined militia, sufliciently armed and accoutred, and shall provide and 
constantly have ready for use, in public stores, a due number of field-pieces 
and tents, and a proper quantity of arms, ammunition, and camp equipage."106 

Article VI, section 4 was not empty rhetoric. On June 23, 1781,just months 
after the ratification of the Articles, Pennsylvania governor Joseph Reed 
attested to its importance. Confronted with an ineffective militia to defeat the 
British, Reed wrote to the Pennsylvania Assembly of the need for reforms in 
order to repel the British. A reformed militia would not only "render effective 
assistance" to the Continental force, but would also properly "avail ourselves of 
the disposition and virtue of this class of men."107 To support his request, Reed 
invoked Article VI, section 4, writing, "I cannot therefore have any other view 

in this Address, than an anxious desire to preserve the honor and support the 
interest of the State, in maintaining a well regulated militia, which the Articles 
of Confederation and the voice of wisdom and sound judges declare not only 
to be highly proper, but indispensably necessary."108 

In the end, the Articles never lived up to the Founding Fathers' expecta­
tions.1091his was in part due to the Articles failing to sufliciently provide for the 
national defense. In August 1786, the events of Shays's Rebellion underscored 
this deficiency. The rebellion developed when Captain Daniel Shays, a Revolu­
tionary War veteran from Massachusetts, led a group of dissolute farmers, who 
were having their lands confiscated for failme to pay their debts. Years prior to 
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the outbreak of the war, the courts were intentionally shutdown by the revo­
lutionaries to prevent the Crown from officially seizing farmers' lands due to 
unpaid taxes. It took fifteen years for the Massachusetts courts to reopen, and, 
when they did, there remained many outstanding debts that created many insol­
vent farmers, many of whom were Revolutionary War veterans. Shays and others 

responded by taking up arms to prevent any of the courts from sitting. 110 

The military force that ultimately dismantled the rebellion was not the 
well-regulated state militias promised under the Articles of Confederation. 
Rather, it was defeated by a private army raised by former Continental Army 
major general Benjamin Lincoln. By January 1787 the rebellion was in check. 
As for the rebels' punishment, Lincoln wrote to Washington that it "must be 
such, and be so far extended as thereby others shall be deterred from repeating 
such acts of outrage in[the] future."111 Still, the government could not be too 
stern. Lincoln felt that, in the "hom of success," the government should "hold 
out ... terms of mercy."112 Such an act of forgiveness would "apply to the feel­
ings of the delinquents, beget in them such sentiments of gratitude and love by 
which they will be led to embrace with the highest cordiality that Government 
which they have attempted to trample under foot."113 

To the dismay of Lincoln, Washington, and certainly others, Massachu­
setts did not propose such favorable terms. On February 16, 1787, the Massa­
chusetts legislature granted Governor James Bowdoin the authority to pardon 
anyone who participated in the rebellion, but only on the following conditions: 

That they shall keep the peace for the term of three years ... and that during 
that term of time, they shall not serve as Jurors, be eligible to any town office, 

or any other office under the Government of this Commonwealth, and shall 

be disqualified from ... giving their votes for the same term of time, for any 

officer, civil or military, within this Commonwealth, unless such persons, or 

any of them, shall ... exhibit plenary evidence of their having rerurned to 

their allegiance ... That it shall be the duty of the Justice before whom any 

offender or offenders aforesaid may deliver up their arms, and take and sub­

scribe the oath aforesaid ... and it shall be the duty of the Justice to require 

such as shall take and subscribe the oath of allegiance, to subjoin their names, 

their places of abode, and their additions, and if required, to give to each 

offender who shall deliver up his arms ... a certificate of the same under 

his seal .... and it shall be the duty of such Major General or commanding 

officer, to give such directions as he may think necessary, for the safe keeping 

of such arms, in order that they may be rerurned to the person or persons 

who delivered the same, at the expiration of said term of t.r.½.ree years,_ in case 
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such person or persons shall have complied with the conditions above-men­

tioned, and shall obtain an order for the re-delivery of such arms, from the 

Governour. 114 

Worth noting is the condition that the rebels forfeit their arms for a period 
of three years. Throughout the Revolutionary War, the forfeiture of arms was 
in fact quite common. Similar to the practice of their English forefathers, the 
Founding Fathers disarmed those deemed to be disloyal or who failed to take 
the oath of allegiance.115 It was for this reason that there was no vocal objec­
tion to the Shays rebels' disarmament_l16 It did not matter that Article XVII 
of the 1780 Massachusetts Constitution's Declaration of Rights protected the 
right of the people to "keep and bear arms for the common defence."117 For 
Article XVII was not understood as an individual right to acquire, own, and 
use arms for any and all purposes. Rather, Article XVII was viewed as being 
intimately tied to militia service.118 

An act passed by the Massachusetts legislature immediately following 
Shays's Rebellion confirms this: 

Whereas in free government, where the people have a right to keep and bear 

arms for the common defence, and the military power is held in subordina­

tion to the civil authority, it is necessary for the safety of the state that the vir­

tuous citizens thereof should hold themselves in readiness, and when called 

upon, should exert their efforts to support the civil government and oppose 

attempts of factitious and wicked men who may wish to subvert the laws and 

constitution of their country.119 · 

Seven years later, in a general order, Massachusetts Militia adjutant general 
William Donnison delivered a similar construction of Article XVII: 

A well regulated Militia, composed of the great body of the Citizens, is always 

the chief dependence of a free people for their defence. Americans have ever 

esteemed the right of keeping and bearing Arms, as an honorable mark of 

their freedom; and the Citizens of Massachusetts, have ever demonstrated how 

highly they prize that right, by the Constitution they have adopted, and the 
laws they have enacted, for the establishment of a permanent Militia-by the 

readiness and alacrity Mth which they equip themselves, and march to the ' 

field-and by the honest pride they feel whenever they put on the exalted char­
acter of Citizen-Soldiers.120 
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Like many before him, Donnison understood the link between arms 
bearing, liberty, and the advancement of the public good. The right to arms was 
not a license to resist perceived tyranny. An anonymous 1789 editorial in the 
Independent Chronicle illustrated this very point by posing the question "What 
would you think of a militia who should use their arms to oppress, terrify, 
plunder, and vex their peaceable neighbours, and then say they were armed 
for the common good, and must be free?"121 The question was posed to make 
the point that the "freedom of the press" could be regulated to protect the 
"reputation," "feelings," and "peace of a citizen."122 The same premise held true 
for the right to arms. As the editorial pointed out, "There are laws to restrain 
the militia," and any laws that restrict the freedom of the press were similar 
because both "prevent the wonton injury and destruction of individuals" and 
ensured there was a legal "line some where, or the peace of society would be 
destroyed by the very instrument designed to promote it."123 

The understanding that the right to arms did not include a right to resist 
perceived tyranny was sufficiently outlined in a series of newspaper editorial 
exchanges contemporaneous with the events of Shays's Rebellion. The edito­
rials centered on the constitutionality of the Portland Convention, which was 
an assemblage of Maine counties considering a separation from Massachu­
setts. While the Convention was seeking the formation of an independent 
Maine, it raised public suspicions of another Shays's Rebellion. 

The editorial exchange began with an article penned by the anonymous 
Senex:, who described the different assemblages as nothing more than "mere 
mobs" in violation of the Massachusetts ConstitutionY4 Senex thought these 
assemblages violated Articles VII and XIX of the Declaration of Rights. 
While the former embodied William Blackstone's right of governmental self­
preservation, the latter was a constitutional predecessor to the First Amend­
ment.125 To Senex:, it did not matter that there was not any Massachusetts 

law declaring that assemblages were illegal. In Senex's mind, they were still 
"evil and dangerous-subversive of all order, peace, or security."126 They were 
in violation of the law because the Massachusetts Constitution already pro­
vided the people with a means to redress their grievances.127 ln Senex's words, 
"the people of each town (must] follow the dictates of their invaluable Con­
stitution, by remonstrances to the legislature, and instructions to their several 
representatives."128 Any other method of redress, according to Senex, would be 
to endorse "anarchy and confusion so incident to mobs and conventions."129 

Under the pen name "Scribble Scrabble," Judge George Thatcher, a 
member of the Portland Convention and later member of the First Congress, 
responded to Sene,'s classification of lawful assemblies as mobs, and did so 
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by distinguishing the Convention from Shays's Rebellion.130 It was at this 

juncture that the exchange between Senex and Thatcher turned to late-eigh­

teenth-century rules of constitutional interpretation. Senex's response was one 

of strict construction. He believed that if the Declaration of Rights provided 

the people with a constitutional means to redress injuries, it was only through 

that vehicle that the people might "request ( or even demand)" that such inju­

ries be resolved.131 In contrast, Thatcher interpreted the Declaration of Rights 

as a social compact with constitutional limits. To Thatcher, the Declaration 

was not the totality of the people's rights but a list that the government could 

never usurp. Thatcher's principle disagreement with Senex's interpretation was 

the way it grouped the Shays's rebels, who were unlawfully armed and rebel­

ling against Massachusetts, with the peaceful Portland Convention that was 

seeking "Enquiry and information" to erect themselves into a government.132 

Thatcher elaborated on this point: 

In one county the people meet in a Convention to collect the sentiments of 

the people, and lay them before the General Court. In another they assemble 

in town meetings, and consult upon the public good. In some counties the 

people assemble in bodies, and with force and arms, prevent the Courts of 

Justice sitting according to law ... 

When we consider the late Portland Convention, as to its constitution 

and to its end, it appears to me essentially different from the meetings of the 

people in some of the western counties.133 

Worth noting is Thatcher's reference to the "public good," for it was the 

entire premise through which eighteenth-century lawmaking and constitu­

tional interpretation was premised."4 It was also the foundation from which 

Thatcher would explain the scope of right to arms. 

Thatcher's reason for examining the right to arms was to illustrate the 

impropriety of Senex's limited interpretation of the Declaration of Rights. In 

Thatcher's words, "where the declaration secures a particular right, in itself 

alienable, or the use of a right, in the people, it does not at the same time 

contain, by implication, a negative of any other use of that right."135 Applying 

this rule to Article XVII, which provided that the "people have a right to 

keep and to bear arms for the common defence," Thatcher noted it did not 

prohibit the people from "using arms for other purposes than [the] common 

defence."136 Thatcher reasoned that because Article XVII "does not contain 

a negative," "the people have the full uncontrouled use of arms, as much as 

though the Declaration had been silent upon that head. "137 
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Thatcher was not claiming that Article XVII afforded an unalienable 

right to arms for whatever purpose. Rathei; he viewed the use of arms for 

other purposes as an "alienable right" that the legislature could "controuf' in 

"all cases ... whenever they shall think the good of the whole require it. "13S 

Ultimately what Thatcher was trying to constitutionally convey was that the 

Massachusetts Declaration of Rights recogmzed core "rights and privileges" that 

are "esteemed essential to the very being of society; and therefore guarded, by 

being declared such, and prefixed to the constitution as a memento that they are 

never to be infringed."139 To state this differently,Thatcherviewed the Declara­

tion of Rights as embodying a constitutional bottom upon which the legislature 

could never infringe. In the case of Article XVII, this meant the Massachusetts 

Assembly could never deprive the peaple from participating in the common 

defense. Conversely, all other uses of arms were alienable and could be "abridged 

by the legislature as they may think for the general good."140 

On January 12, 1787, Senex replied to Thatcher's interpretation of the 

Declaration of Rights. He feared that Thatcher was inferring that the peaple 

had a right to abolish, separate, and reform government as they saw fit. Senex 

then proceeded to turn Thatcher's argument on its head. He argued that if 

Article VII "contains no negative," there was "no reason why [ the people] have 

not this right" to "reform, alter, or totally change their government ... even 

when their safety does not require it."141 Senex then applied this same rea­

soning to Thatcher's interpretation of Article XVII: 

The people have a right to keep and bear arms for the common defence. Have 

they a right to bear arms against the common defence? According to the 

gentleman's reasoning, I answer yes; for to say that a man has a certain right, 

and that he is not denied any other use of the right, is most assuredly saying 

that he possesses that right for every purpose.142 

Here, Senex sought to expose a serious flaw in Thatcher's interpretation of 

Article XVII. By the late eighteenth century, it was well-settled that the right 

to arms did not embody a right to armed revolt. Such an interpretation ran 

afoul of the constitutional restraints placed on the right since its inception in 

the 1689 English Declaration of Rights. It seems, however, that Senex missed 

the thrust of Thatcher's argument. At no point in bis previous editorials did 

Thatcher advocate the lawfulness of armed rebellion; he actually denounced 

such behavior as "essentially different" and not seeking a redress of grievances 

"in a legal way. •~43 Still, in order to clarify his argument, Thatcher offered the 

following response:' 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14812   Page 134 of
295



C
om

pe
nd

iu
m

_R
ot

h 
Pa

ge
 0

12
492 ARMED IN AMERICA 

The right to reform or alter government, is not created by the Bill of Rights . 

. . . [I]t is a right independent of the Bill of Rights, and exists in the people 
anterior to their forming themselves into government .... Senex asks if the 

people have a right to bear arms against the common defence? I answer, that 

whatever right people had to use arms in a state. of nature, they retain at the 

present time, notwithstanding the 17th article of the Bill ofRights.144 

Thatcher's response clarifies that he was articulating the right of gov-
ernmental self-preservation, or what Blackstone deemed the "fifth auxiliary 
right."145 He understood that once a civil compact is created, the people "sur­
render a certain portion of their alienable rights; or rather, to vest in certain 
persons, a power to make laws for, and controul the alienable rights of, the 
whole."146 At the same time, should the government fail to achieve the "end 
of government" (i.e., the "happiness of the people"), the people, through their 
representatives, retained the power to reform or alter government.147 Thatcher 

elaborated on this point: 

The right to institute government, and the right to alter and change a bad 

government, I call the same right: I see no difference betvveen them. The end 

of this right is the greatest happiness of the greatest number of the people; and 

the means or object made use of, is government. This right I understand to be 

a physical power, under the direction of reason, to bring about this happiness. 

Therefore, when the people have agreed upon a certain set of rules, which 

they denominate government ... they are binding, on the presumption that 

they will produce the degree of happiness before mentioned .... It is not the 

existence of government, or any agreement contained therein, that gives the 

people a right to destroy it when it does not answer the end for which it was 

instituted. The existence of a bad government only affords an opportunity for 

this right ... to come into exercise.148 

In its entirety, the Senex and Thatcher editorial exchange reveals much about 
late-eighteenth-century constitutional interpretation, including the Founding 
Fathers' views on the right to arms. Although Article XVII only guaranteed the 
right to arms for the "common defence,"Thatcher did not foreclose other uses of 
arms for lawful purposes. As Thatcher stated in his penultimate editorial to Senex, 
"The question is not, whether two persons can have an exclusive right to the same 
thing, at one and the same time; but, whether the bill of rights, by securing to the 
people a right originally in them," in a state of nature, "thereby prohibits them the 
other uses of that right, which they also had originally a right to."149 
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In addition to outlining the legal contours of the right to arms, Shays's 
Rebellion was iri part responsible for discarding the Articles of Confedera­
tion and forming the United States Constitution.150 What Shays's Rebellion 
taught the Founding Fathers was that the federal government lacked sufficient 
authority to provide for the national defense. The problem with the Articles­
at least from a national defense standpoint-was twofold. First, the Articles 
made it almost impossible to call forth and direct the militia without first con­
vening Congress and nine of the thirteen states concurring. Merely assembling 
a congressional caucus was difficult enough, let alone obtaining the necessary 
superrnajority to vote.151 Second, even if Congress was quickly convened and 
voted to call forth- the militia, there was no uniformity of arms, training, or 
discipline among the respective state militias-meaning that while some state 
militias qualified as well-regulated, others were ill-regulated, unregulated, or 
something resembling an armed mob. 

The Founding Fathers sought to remedy these deficiencies when they 
adopted the Constitution, and they did so by corning to a political compromise; 
one where authority over the militia was divided between the federal and state 
governments.152 Arti.cle I, section 8 empowered Congress to call "forth the militia 

to execute the laws of the union, suppress insurrections and repel invasions," as 
well as "organizing, arming and disciplining the militia, and for governing such 
part of them as may be employed in the service of the United States."153 The 
states, meanwhile, retained the power to appoint militia officers and train their 
militias according to the mode of discipline "prescribed by Congress."154 

Although this compromise was universally accepted by Federalists, who 
comprised the majority of delegates attending the Constitutional Convention 
in Philadelphia, Pennsylvania, anti-Federalists, who were the political minority, 
viewed it as impeding on states' rights and endangering republican liberty.155 

What was particularly concerning to anti-Federalists was the fact that the 
Constitution also afforded Congress the power to raise standing armies.156 It 
did not matter that Federalists such as James Wilson, Alexander Hamilton, 
and James Madison each outlined the constitutional necessity of affording the 
federal government broad military authority.157 Anti-Federalists believed that 
the Constitution, as constructed, would lead to the erosion of republican gov­
ernment and liberty. 

To voice their concem's and overall dissatisfaction, anti-Federalists took to 
the press.158 One anti-Federalist objected to the congressional power to raise 
and support a standing army because, unlike the militia, it would be com­
posed of "a body of men distinct from the body of the people," "governed 
by different laws," and proven to be the "main engine of oppression, and the 
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means of enslaving almost all the nations of the world."159 Another opined 
that congressional misuse of the militia might lead to the destruction of both 
the "public liberty" and the "personal liberty of every man."160 Meanwhile, 
Luther Martin, one of the Maryland delegates to the Constitutional Con­
vention, opposed granting the federal government authority over the militia 
because it encroached upon the states' "only defence and protection ... for the 
security of their rights against arbitrary encroachments of the general govern­

ment."161 Martin thought that if the Constitution was to vest authority over 
the militia in either the federal or state governments, the state governments 
were in a far better position to understand the "situation and circumstances 
of their citizens, and the regulations that would be necessary and sufficient to 
effect a well-regulated militia in each."162 This would serve the best interests 
of the national defense and continue to provide the states with the means 
"to thwart and oppose the general government."163 The militia was, in Martin's 

words, the "last coup de grace of the State governrnents."
164 

The anti-Federalists' approach to fixing these constitutional deficiencies, 
and others, was to proffer amendments at state ratifying conventions. In some 
cases the amendments accompanied the respective state convention's rati­
fying documents, and in others the amendments only appeared in the press.

165 

One amendment, proposed by anti-Federalists at the New York Convention, 
requested that the militia would "not be subject to martial law, except in time 
of war, rebellion or insurrection," and that a standing army "ought not to be 
kept up, except in cases of necessity, and at all times the military should be 
under strict subordination to the civil power."166 The anti-Federalists at the 
Maryland Convention proposed that the Constitution be amended to ensure 
the state militias could not be "marched out of the state without the consent 
of the legislature of such state."167 Multiple state ratifying conventions pro­
posed that "no standing army shall be kept up in time of peace, unless with 
the consent" of a supermajority of Congress. 168 Meanwhile, with the events of 
Shays's Rebellion still fresh in the mind of New Hampshire anti-Federalists, 
the New Hampshire Convention proposed that "Congress shall never disarm 
any citizen, unless such as or have been in actual rebellion."169 

In addition to proffering constitutional amendments that would curtail 
or supplant federal authority, anti-Federalists proposed a number of amend­
ments that would form a Bill of Rights. Included in some of these proposals 
were variations on the right to arms. Anti-Federalists within the Pennsylvania 
Convention, otherwise known as the Pennsylvania Minority, were the first to 

propose such a right be included in the Constitution: 
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That the people have a right to bear arms for the defence of themselves and 

their ov,rn state, or the United States, or for the purpose of killing game, and 

no law shall be passed for disarming the people or any of them, unless for 

crimes committed, or real danger of public injury from individuals; and as 

standing armies in the time of peace are dangerous to liberty, they ought not 

to be kept up; and that the military shall be kept under strict subordination 

to and be governed by the civil powers.170 

The Pennsylvania Minority's right-to-arms proposal was essentially bor­
rowed from the Pennsylvania Constitution's Declaration of Rights.171 What 
separated the two was that the former included an additional protection for the 
"killing of game" and a declaration against disarmament except for "crimes com­
mitted" or if a "real danger of public injury" was possible.172 The Pennsylvania 
Minority's call for hunting protections did not end there. Borrowing once more 
from the Pennsylvania Constitution, the Pennsylvania Minority proffered an 
amendment that provided the "inhabitants of the several states" shall be afforded 
the "liberty to fowl and hunt in seasonable times, on the lands they hold, and on 
all other lands in the United States," excluding private property.173 

Federalist responses to the Pennsylvania Minority were rather dismissive. 
Noah Webster, for one, wrote a sarcastic critique that struck directly at the 
Minority's request for hunting protections: 

But to complete the list of unalienable rights, you would insert a clause in 

your declaration, that every body shall, in good weather, hunt on his own land, 

and catch fish in rivers that are public property. Here, Gentlemen, you must have 

exerted the whole force of your genius! Not even the all-important subject of 

legislating/or a world can restrain my laughter at this clausel174 

In delivering this criticism, Webster was trying to make the point that a 
national Bill of Rights should only include those protections that are deemed 
vital for continuance of a democratic republic. Hunting, fowling, and fishing 
did not qualify. 

Federalist Tench Coxe was equally critical of the Pennsylvania Minor­
ity's proposed amendments. 175 Regarding the Pennsylvania Minority's con­
cerns over the Constitution affording the federal government broad military 
powers, Coxe responded that nowhere in the Constitution did it permit the 
federal government to disarm the state militias, nor did the Constitution place 
a premium on a standing army over a well-regulated militia.176 While Coxe 
conceded that the people should always be mindful of the risks associated with 
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a standing anny, he noted that the state militias would curtail the need for one. 
"The militia, who are in fact the effective part of the people at large, will render 

many troops quite unnecessary,"wrote Coxe.177 

The anti-Federalists attending the Virginia Convention were the second 
to proffer the right to arms to be included in the Constitution, and, much like 
the Pennsylvania Minority, their proposed amendment was borrowed from 
their Declaration of Rights. What differentiated the anti-Federalists' pro­
posed amendment from the Virginia Declaration of Rights is that the former 
included the prefatory language "the people have a right to keep and bear 
arms."The proposed amendment read in full, "That the people have a right to 
keep and bear arms; that a well-regulated militia, composed of the body of the 
people trained to arms, is the proper, natural, and safe defense of a free state; 
that standing armies, in time of peace, are dangerous to liberty, and therefore 
that in all cases the military should be under strict subordination to, and gov­

erned by, the civil power."178 

The anti-Federalists at the New York Convention followed Virginia's lead. 
Initially, New York anti-Federalists touted a much different right-to-arms 
proposal, one that effectively curtailed federal authority over the militia: 

That the militia should always be kept well organized, armed and disciplined, 
and include, according to past usages of the states, all the men capable of 

bearing arms, and that no regulations tending to render the general militia 

useless and defenceless, by establishing a select corps of militia, or distinct 
bodies of military men, not having permanent interests and attachment to 

the community, ought to be made; and that the military ought not be subject 

to martial law except in time of war, invasion or rebellion; and that in all 
cases the military should be under strict subordination to and governed by 

the civil power.179 

But, upon further consideration, New York anti-Federalists went along 
with Virginia's proposal, albeit with one slight modification. Rather than stip­
ulating that a well-regulated militia was comprised of the "body of the people 
trained to arms," they included the language "body of the people capable of 
bearing arms."180 Although the variance in language was slight, the New York 
anti-Federalists' choice oflanguage was more consistent with the larger anti­
Federalist objection that the federal government might ignore the fact that 
classes of people were incapable of bearing arms, whether that incapability was 

due to physical, moral, or religious reasons. 
In the end, the anti-Federalists' efforts at amending the Constitution proved 
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unsuccessful. Despite the anti-Federalists submitting 210 amendments for 
consideration, James Madison and the Federalist majority did not make one 
alteration to the Constitution, nor did they include a Bill ofRights.181 All that 
mattered to the Federalists was that the Constitution was ratified and in full 
force. But over the next ten months James Madison developed a change ofheart 
and sought to include a series of amendments that were to be placed in Article 
I, section 9. On June 8, 1789, Madison submitted the amendments to the House 
of Representatives. Although it took some time and deliberation, the House 
eventually approved Madison's request, so long as any amendments were sepa­
rate from the Constitution itself The House then submitted Madison's amend­
ments to a select corrunittee in which each state had one member.182 

Considering the lapse in time from the state ratifying conventions to 
Madison submitting his proposed amendments, it is unknown how, if at all, 
the different right-to-arms proposals impacted Madison's drafting of what 
would become the Second Amendment. While Madison was undoubtedly 
aware of the different right-to-arms proposals, the evidentiary record does not 
provide any affirmative link between them and Madison's draft of the Second 
Amendment. Stylistically speaking, however, Madison's draft suggests it was 
in some way influenced by the different state ratifying conventions' right-to­
anns proposals. Madison's draft read in full, "The right of the people to keep 
and bear arms shall not be infringed; a well armed, and well regulated militia 
being the best security of a free country: but no person religiously scrupulous 
of bearing arms shall be compelled to render military service in person."183 

The select committee of the House, to which Madison's draft of the Second 
Amendment was referred, made two substantive changes. First, the select com­
mittee rearranged the amendment's composition by moving the militia language 
to the front. Second, the select committee suggested a more detailed definition 
of the militia. The amendment now read, ''A well regulated militia, composed of 
the body of the people, being the best security of a free State, the right of the 
people to keep and bear arms shall not be infringed, but no person religiously 
scrupulous shall be compelled to bear arms. "184 1his version of the amendment 
was subsequently delivered to the Senate for debate. 

On August 17, 1789, Senate deliberation began with Elbridge Gerry of 
Massachusetts expressing concern over the "religiously scrupulous" clause. 
Gerry feared the inclusion of such a clause would allow the federal govern­

, ment to prevent certain individuals from bearing arms. As Gerry saw it, the 
i' federal government could accomplish this by excluding undesirable classes of 

people as "religiously scrupulous," thus making the amendment's protection 
useless.185 After considerable debate as to whether the "religiously scrupulous" 
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clause would in fact impede the amendment's purpose, it was moved that the 

clause be struck. 1he motion did not pass, with twenty-two voting for it, and 

twenty-four agamst.186 

Gerry also expressed dissatisfaction with the amendment's language of a 

well-regulated militia "being the best security of a free state."187 He feared the 

language insinuated that while a militia was the "best security," it also admitted 

a standing army was an analogous choice. Therefore, Gerry moved that the 

amendment should read a "well regulated militia, trained to arms," because this 

would ensure it was the federal government's duty to properly maintain the 

militia.188 Although Gerry's motion was not seconded, the language, reading 

"being the best security of a free state," was eventually removed. The words 

"necessary to the" were put in place of"the best," thus making the amendment 

convey what Gerry wanted it to-that a well-regulated militia was the only 

security of a free state.189 

Two days later, on August 20th, debate on the "religiously scrupulous" 

clause was once more initiated. Thomas Scott of Pennsylvania feared that since 

religion was on the decline such a clause would exempt those individuals from 

bearing arms.190 Elias Boudinot of New Jersey disagreed and preferred the 

clause remain intact. Boudinot felt that by removing the "religiously scrupu­

lous" clause the amendment would no longer protect those who "would rather 

die than use" arms in a military capacity.191 In order to appease Boudinot the 

Senate agreed that the words "in person" be added after the word "arms."192 

The proposed amendment now read, "A well regulated militia, composed of 

the body of the people, being the best security of a free state; the right of the 

people to keep and bear arms shall not be infringed, but no person, religiously 

scrupulous, shall be compelled to render military service in person."193 

On August 25th, the amendment was read to the Senate once more, and, 

before it was returned the House of Representatives, a number of substantive 

changes were made. The words, "composed of the body of the people" and "but 

no one religiously scrupulous of bearing arms shall be compelled to render 

military service in person" were removed. Additionally, the word "best" was 

removed in favor of"necessary to."194 After all changes were made, the amend­

ment was now in its final form and read, ''A well regulated militia, being nec­

essary to the security of a free state, the right of the people to keep and bear 

Arms, shall not be infringed."195 

Unlike the 1787 Convention, where the Constitution was drafted and 

debated in secrecy, the legislative proceedings pertaining to the Bill of Rights were 

made public. Indeed, with such legislative transparency came critical commentary, 

particularly in the press. Yet as it pertained to what would become the Second 
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Amendment, commentary was sparse. From the commentary that was printed, 

every author to write on the amendment did so in context of limiting federal 

authority over the militia or of the federal government neglecting the militia and 

maintaining a standing army. Some commentators praised the Second Amend­

ment.196 Such was the case with Tench Coxe, who, under the penname "A Penn­

sylvanian," wrote, ''As civil rulers, not having their duty to the people duly before 

them, may attempt to tyrannize, and as the military forces which must be occa­

sionally raised to defend our country, might pervert their power to the injury of 

their fellow citizens, the people are confirmed ... in their right to keep and bear 

their private arms. "197 Other commentators criticized the Second Amendment. 

As one anonymous newspaper editorial put it, the Second Amendment was an 

insufficient protection against the federal authority because it did not "ordain, or 

constitutionally provide for, the establishment" of a well-regulated militia.198 

Considering the historical record in its entirety, the reason why the Second 

Amendment was placed within the Bill of Rights is rather uncontroversial. 

Consistent with republican ideology up through the late eighteenth century, 

the Second Amendment was intended to serve as a counterpoise to federal 

military authority. 199 Left unanswered is how the Founding Fathers under­

stood the Second Amendment would function. 

Was the Second Amendment merely an affirmation of the states' desire to 

maintain the militia system, a remind~r to the federal government to maintain 

a constitutional well-regulated militia, or was it about the people having and 

using arms? As with any historical question, finding a definitive answer can 

prove diflicult.200 But for those historians who have examined the genesis of 

the Second Amendment, the evidence ultimately leads to the conclusion that 

the Founding Fathers understood the right as being intimately tied to the sus­

tained maintenance of a well-regulated militia. 

Recall that one of the anti-Federalists' concerns with affording the federal 

goverrunent broad military powers was that it would lead to the erosion of 

republican liberty. The anti-Federalists feared this could be accomplished 

should the federal government decide to maintain a standing army and neglect 

the militia.1his in turn would shift the power of"the sword" from the people, 

who maintained a vested interest in their liberty through service in the militia, 

to a standing army that was comprised of self-interested conscripts.201 The 

Second Amendment protected against this. 

This understanding of the Second Amendment can be found in the legal 

commentary that followed the ratification of the Bill of Rights. Consider the 

writings of prominent Virginia jurist St. George Tucker. Writing in 1803, 

Tucker noted how during the Virginia Constitutional Convention there was 
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general concern among the attending delegates over the Constitution's divi­

sion of militia powers between the federal and state govemments.202 As Tucker 

recalled, "all room for doubt, or uneasiness upon the subject" was "completely 

removed" upon including the Second Amendment in the Bill of Rights. As 

Tucker saw it, the Second Amendment ensured "that the power of arming the 

militia, not being prohibited to the states, respectively, by the constitution," was 

"consequently, reserved to them, concurrently with the federal government. "203 

It was for this reason that Tucker then referred to the Second Amendment as 

the "true palladium of liberty," given that it balanced the Constitution in favor 

of the people.204 Tucker knew that in ''most governments" the "right of self­

defense"-what Blackstone had referred to as the right of self-preservation 

and resistance-was kept under the "narrowest limits possible."205 This was 

particularly the case whenever standing armies were "kept up, and the right of 

the people to keep and bear arms"was prohibited_2061he Second Amendment, 

however, protected against this by ensuring that the people, through service in 

the militia, were able to defend and preserve their liberty.207 

Tucker was neither the first nor last legal commentator to describe the 

Second Amendment in this fasbion.208 Writing in 1833, fellow jurist Joseph 

Story also referred the Second Amendment as the palladium of liberty: 

The importance of ti1us article will scarcely be doubted by any persons, who 

have duly reflected upon the subject. The militia is the natural defence of a 

free country against sudden foreign invasions, domestic insurrections, and 

domestic usurpations of power by rules. It is against sound policy for a free 

people to keep up large military establishments and standing armies in time 

of peac~ both from the enormous expenses, 'With which they are attended, 

and the facile means, which they afford to ambitious and unprincipled rulers, 

to subvert the government, or trample upon the rights_ of the people. The 

right of the citizens to keep and bear arms has justly been considered, as 

the palladium of the liberties of a republic; since it offers a strong moral check 

against the usurpation and arbitrary power of rulers; and will generally even 

if these are successful in the first instance, enable the people to resist and 

triumph over them.209 

In recent years, a number of lawyers and legal scholars have latched 

onto Tucker and Story's expositions to advance the theory that the Second 

Amendment was intended to protect a right to have and use weapons, for 

both public and private purposes, and that this accomplished the Founding 

Fathers' objective of maintaining a well-regulated militia. 210 Such an inter-
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pretation, however, extends Tucker's and Story's commentaries beyond their 

intended context, and therefore breaks the bands of historical elasticity. Tucker 

and Story were describing the Second Amendment in the context of the 

militia, nothing more. At one point, Story even cautioned against the people 

being armed indiscriminately. He noted that although "the importance of a 

well regulated militia would seem so undeniable," it was "difficult to see" how 

"it is practicable to keep the people duly armed without some organization."211 

Story feared a time might come when the people were generally indifferent to 

the idea of maintaining a well-regulated militia, which was "certainly no small 

danger" because "indifference may lead to disgust, and disgust to contempt; 

and thus gradually undermine all the protection intended by this clause of our 

national bill of rights."212 

Another problem with the interpretation advanced by modern lawyers and 

legal scholars is that it is 'in direct conflict with what the Founding Fathers cred­

ited as being the palladium or bulwark of liberty. At no time did any political 

or legal commentator in the late eighteenth century or early nineteen th century 

refer to the ownership or use of arms as the palladium or bulwark of repub­

lican liberty. For those historians who have examined the origins of the right to 

arms, this is not at all surprising. Every political and legal commentator from the 

Glorious Revolution through the American Revolution agreed that the right 

to arms was useless unles.s the militia was properly trained and disciplined. To 

quote once more from Timothy Pickering, "The right Use of the Firelock there­

fore is not the whole, nay it is the smallest Part, of military Discipline. "213 

A well-regulated militia, however, was another matter. I twas quite common 

for the Founding Fathers to toast the militia as the palladium or bulwark of 

republican liberty.214 During the Revolutionary War, General Washington 

described the militia as "the palladium of our security, and the first effectual 

resort in case of hostility."215 Similarly, Major General Nathanael Greene 

wrote that the militia is the "great bulwark of civil liberty," which "promises 

security and independence to this country."216 In 1800, Massachusetts repre­

sentative Harrison Gray Otis exclaimed that the "great national resource, the 

militia" was "the palladium of the country."217 Meanwhile, Samuel Dana, a 

~'~ former Massachusetts representative of Congress, member of the Middlesex 

bar and chief justice on the Massachusetts Court of Common Pleas, described 

the militia as the "palladium of our Country."218 

Comparable testimonials as to the importance of a well-regulated militia 

appeared frequently in newspapers. A 1798 address to the militia published 

in the Connecticut Gazette emphasized the importance of"obedience to orders 

and exertions to perfect" themselves in the "military art" and reminded them: 
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The importance and practicability of a well regulated and disciplined Militia, 
in a free country, cannot be doubted, this day you have evinced that such a 

thing is altogether practicable-You are the palladium of which your country 

leans for the protection against all foreign invasion: From the Militia are to 

be rallied the permanent and better disciplined Armies, in case of war; and in 

the hour of danger you are to be prepared to march, defend and protect your 

country and constirution.219 

In an October 1785 edition of the Independent Ledger, it read that "all 
good citizens" consider a "well-regulated militia ... as the national bulwark and 
defence of those liberties which have been earned at the expence of so much 
treasure and the blood of our best citizens."220 Meanwhile, in a July 1789 edition 
of the New-York Packet, an editorial discussed how maintaining a well-regulated 
militia required the "habitual exercise"in military training and "manly discipline, 
which is the bnlwark of the country."221 Maintaining this knowledge was con­
sidered the "sole means to render a standing army useless" and to "form a truly 
warlike militia."222 Thus, in line with militia commentators from the Glorious 
Revolution through the American Revolution, it was not the mere possession of 
arms that secured the nation, it was knowledge of the military art, for "education 
is a bulwark against tyranny, it is the grand palladium of true liberty in a repub­
lican government. "223 Without this knowledge the militia was nothing more 
than a "disorderly populace, or a mass of animal machines."224 

What these historic newspaper testimonials inform us is why the Founding 
Fathers viewed a well-regulated militia as being the people's bulwark or pal­
ladium of republican liberty-this why being that a well-regulated militia 
would protect the nation and the Constitution from threats, both internal and 
external. And these testimonials were just a few of many instances where a 
well-regulated militia was referred to as the palladium or bulwark of repub­
lican liberty. For instance, an 1811 address by Pennsylvania militia general 
John Hamilton emphasized how the militia was the "sure basis on which the 

liberties of [the] country must rest": 

A well organized militia has been justly styled the bulwark of the nation; and 
so long as they are armed, and disciplined, they will super[ sede] the neces­

sity of employing that potion of idleness and corruptor of morals, a standing 

army . ... [Remember] the spirit of'76, prove yourselves worthy of that inher­

itance of freedom and independence, bequeathed to you by the patriots and 

heroes of the revolution, meet on a parade, like a band of brothers, and main­

tain your rights, liberties and independence, with your last breath.225 
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Others were just as forthright in connecting the importance of a well0 reg­
ulated militia in securing the people's rights and liberties. Federalist and Con­
necticut House representative Samuel Dana, for one, perfectly captured the 
link between serving in the militia, individual and communal virtue, and both 
appreciating and understanding the concept of liberty. "If we are to preserve 
our liberties, to perpetuate our nation, we must lay the foundation in the cul­
tivation of virtue, in the dissemination of useful knowledge, we must learn to 
know our rights with certainty, we must cultivate a spirit capable of defending 
them," wrote Dana.226 Much like Machiavelli, Trenchard, and other promi­
nent militia commentators,before him, Dana was conveying the time-honored 
republican principle that every citizen is a soldier and every soldier a citizen: 
" ... in our military system, that the defence of our country be confided to our 
own citizens, that it should consist entirely of the people; that the soldiers 
should always be citizens, possessed of the same sentiments and dispositions 
as the other citizens .... We should most carefully guard against making our 
soldiers too distinct a body from the other citizens, of turning the profession 
of a soldier into the trade of a mercenary."227 

To Dana, arms were not central to creating or preserving a well-regulated 
militia.228 Arms were merely a tool to accomplish this constitutional end.229 

More important were a "knowledge of tactics, and a perfection of discipline. "230 

These were "the great objects to attain to."231 Dana knew militia without dis­
cipline was nothing but a "wieldy mass" that "instead of being a bulwark, a 
defence, they would prey upon, and finally destroy the very country they were 
designed to protect. "232 A militiaman's principal duty was not to be armed. 
Rather, the "first, second, and third duty"was "obedience."233 

This is not to say arms were completely insignificant. As Dana noted, arms 
were the means, and the people were instructed and "constantly inspire[ d]" to 
"bear them for their own defence. "234 By "own defence," Dana was articulating 
the principle that, in a well-regulated militia, every citizen maintained a vital 
interest in preserving their liberty and property, both individually and collec­
tively, as well as the very government that secured their inalienable rights.235 

Dana made this point clear, noting, "Let us cheer:fully submit to sacrifice some 
part of our time, some portion of our property, to acquire the art of defending 
the residue. It is the price, which must be paid for a national defence. The right 
of bearing arms for the common defence, is recognized among our unalter­
able laws. These arms must not be suffered to rust in our houses, which would 

,.,. render them as useless, as if they were stored in the enemies' magazines. "236 

Joel Barlow, a prominent Connecticut lawyer and literalist, also wrote 
on the importance of a well-regulated militia.237 Although Barlow did not 
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describe the militia as the palladium or bulwark of liberty, his legal philosophy 

corresponds with the aforementioned militia commentators.238 Barlow knew 

that people had to sacrifice themselves for the greater good and it was impera­

tive that they developed a balance in civil and military virtue.1his sacrifice was 

necessary to properly effectuate a constitutional well-regulated militia: "Every 

citizen ought to feel himself to be a necessary part of the great community, for 

every purpose to which the public interest can call him to act; he should feel 

the habits of a citizen and the energies of a soldier, without being exclusively 

destined to the functions of either. His physical and moral powers should be 

kept in equal vigour; as the disuse of the former would be very soon followed 

by the decay of the latter."239 

In addition to balancing civil and military virtue, the Founding Fathers 

understood a well-regulated militia as providing constitutional balance among 

the respective branches of government. 'Authority over the militia, as well 

as the military as a whole, had to be distributed proportionally among the 

branches of government and the people.240 1his was the only way to prevent 

the creation of a permanent "military establishment."241 As Barlow put it, a 

true constitutional militia would prevent a scenario where people strove for 

"excellence in warlike achievements ... without regard to the cause" and for 

"no other motive than that of providing places for sons, brothers, cousins, or 

the voters themselves. "242 

As a matter of historiography, it is quite remarkable whenever contempo­

rary Americans refer to the Second Amendment as merely the right to "keep 

and bear arms." They have all but forgotten the amendment's reference to a 

well-regulated militia, yet this was the very core of Second Amendment, at 

least as it was understood by the Founding Fathers. Much like their English 

ancestors, the Founding Fathers truly believed that a well-regulated militia 

would place a check on the federal government, and secure republican liberty 

for years to come. The military alternative, a standing army, was considered 

extremely dangerous because the interests of soldiers were seen as being 

detached from interests of u'ie community, and therefore a standing army 

would be more likely to oppress the community that they were entrusted to 

protect. Conversely, it was believed that a well-regulated militia would never 

oppress the community because it was comprised of the people themselves. 

While the Second Amendment's reference to a well-regulated militia is 

obvious in light of the evidentiary record, there is less clarity as to what the 

framers meant by the "right of the people."Were the framers referring to "the 

people" as a state-sponsored militia or were they denoting something more 

individualized? There is an argument to be made in support of either inter-
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pretation.243 As it pertains to the interpretation that the Second Amendment 

guarantees the right of"the people," as a state-sponsored militia, to "keep and 

bear arms," one needs to look no further than historical tradition and prac­

tice. Ever since English subjects began settling in North America, colonial, 

local, and later state governments subscribed to a well-regulated militia as the 

people's birthright. As addressed earlier, this view was frequently expressed in 

militia laws, military and militia treatises, and political writings. The Founding 

Fathers firmly believed in the right of the people to take part in defending 

their community because this ensured constitutional balance and united the 

community in defense of their rights, liberties, and property.244 

At the same ti~e, there is an argument to be made that the Second 

Amendment must afford a more individualized right, one somewhat separate 

and distinct from defending the community. The Second Amendment does 

not stipulate the right of a "well-regulated militia" or "militia'' to "keep and 

bear arms." The Second Amendment expressly provides it is a right of "the 

people," and ifone scrutinizes the use of"the people"within the Bill of Rights 

as a whole, one sees that there is an argument to be made that the right is indi­

vidualized, in one form or another. 245 This more individualized interpretation 

of the Second Amendment is bolstered by the fact that eighteenth-century 

militia laws generally required every militiaman to acquire, possess, and main­

tain his own arms and accoutrements.246 While this was not always the case, 

these laws seemingly suggest that there is historical precedent for the people 

being armed in order to form a well-regulated militia. But recall the ideolog­

ical and philosophical underpinnings of a constitutional well-regulated militia 

up through the late eighteenth century. As a matter of republican thought, a 

mere armed citizenry was the very antithesis of a well-regulated militia. 1his 

was nothing more than a "wieldy mass," that "instead of being a bulwark, a 

defence, they would prey upon, and finally destroy the very country they were 

designed to protect."247 In other words, an armed citizenry by itself was pre­

dominantly viewed as dangerous to a republican liberty, not a guarantee or 

advancement of it. Considering this fact, it is almost impossible to historically 

accept any late-eighteenth-century interpretation of the Second Amendment 

that is distinct or separate from a well-trained, well-disciplined, government­

sponsored militia. To quote from Associate Justice Joseph Story, it is "difficult 

to see""how it is practicable to keep the people duly armed without some orga­

nization," for such a scenario would "gradually undermine all the protection 

intended by this clause in our national bill of rights. "248 

1his militia-based assessment of the Second Amendment has been char­

acterized by some modem lawyers and legal scholars as "patently nonsensical," 
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"gibberish," and "nonsense on stilts."249 In its place, they assert that the amend­
ment's reference to a well-regulated militia could have only been understood as 

amplifying the right to keep and bear arms, not qualifying it.250 UCLA law pro­
fessor Eugene Volokh is a proponent of this interpretation and frames the Second 
Amendment's reference to a well-regulated militia in the following terms: 

The Framers may have intended the right to keep and bear arms as a means 

towards the end of maintaining a well-regulated militia-a well-trained 

armed citizenry-which in turn would have been a means towards the end 

of ensuring the security of a free state. But they didn't merely say that "a 

well-regulated Militia is necessary to the security of a free State" (as some 

state constitutions said), or ''Congress shall ensure that the Militia is well­
regulated," or even "Congress shall make no law interfering with the security 

of a free State." Rather, they sought to further their purposes through a very 

specific means. 

Congress thus may not deprive people of the right to keep and bear 

arms, even if their keeping and bearing arms in a particular instance doesn't 

further the Amendment's purposes.251 

As a matter of legal advocacy, Volokh's analysis is extremely clever. 

However, as a well-thought and objective history, Volokh's analysis is defi­
cient.252 What Volokh completely overlooks is that the Founding Fathers 
never associated a well-regulated militia, well-organized militia, well-ordered 
militia, well-disciplined militia, or any other variation with a mere armed citi­
zenry. The armed citizenry equals a well-regulated militia conclusion is some­

thing that Volokh and others have simply manufactured out of thin air, with 
one writer going so far as to boldly claim that the Founding Fathers "never 

defined a 'well regulated' militia."253 

Assessments like these are historically disingenuous, especially seeing that '1 
the aforementioned militia variations appeared regularly in eighteenth-century 
militia laws. This alone debunks how Volokh and others have articulated what 

constituted a well-regulated militia in the late eighteenth century, as well as 
its constitutional pieces. Still, despite manufacturing a past that never was, this 
ad hoc approach to understanding the Second Amendment has become com­
monplace among legal academics known as constitutional originalists. This 
group of legal scholars sees value in trying to uncover the "original meaning" 

or "original understanding" of the Constitution by legally scrutinizing the lin­
guistic usage of its text for those who wrote and ratified it, as well as the 

general public to whom it was addressed. 254 
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Consider for example Georgetown University law professor Randy E. 
Barnett, who claims as a matter of "empirical fact" that the Second Amend­
ment's reference to a "well-regulated militia" was a synonym for "well-trained," 

embodied the promise of an armed citizenry, and cannot remotely be under­
stood as qualifying the right to keep and bear arms in any way.255 To the con­
temporary reader, unfamiliar with the late eighteenth century, its law, and 
its language, Barnett's conclusion is plausible. How are they to know of the 
abundance of historical evidence rebutting Barnett's claim, the intricacies of a 
well-regulated militia in late-eighteenth-century terms, or the ideological and 

philosophical underpinnings of the constitutional body? But for those familiar 
with the history of standing armies and militias, from the sixteenth century 

through the tum of the nineteenth century, Barnett's originalist conclusion 
directly flies in the face of republican liberty.256 

The overarching problem with Barnett's and other originalists' take on 
the Second Amendment is that they are seeking to make sense of a late-eigh­
teenth-century right in the twenty-first century. It also does not help Barnett 
and originalists that they often employ poor historical methodologies when 

reconstructing the past. Barnett and originalists have been known to sidestep 
historical context and conduct poor or incomplete research and therefore fail 

to reconstruct a past that meets the required evidentiary burden.257 Whether 
originalists want to admit it or not, the unabashed truth is that the academic 
disciplines of intellectual history and originalism are not one and the same. 258 

While both academic disciplines rely on the past, the discipline of intellectual 
history is the only one that adheres to history-objectivity norms and seeks to 
understand the past on its own terms.259 

A prime example, as-it pertains to the Second Amendment, is how origi­
nalists often associate the Founding Fathers' conception of right to arms as 

being one and the same with modern libertarianism. 1his is not contextual 

history, with the purpose of understanding the past for the sake of under­
standing the past. It is Whiggish history-that is, the subordination of the 
past by advancing the interests of the present. In this case the interest is gun 
rights. To state this differently, by injecting modern libertarianism into the 
Second Amendment, what many originalists have ignored is that the right 
to arms, like many late-eighteenth-century-rights, was more declaratory than 

concrete. As historian Jack N. Rakove has eloquently put it, "[A]t the time 
when the Second Amendment was adopted, it was still possible to conceive of 

· statements of rights in quite different terms, as assertions or confirmations of 
vital principles rather than the codification oflegally enforceable restrictions 
or commands."260 It was this very conception of the Bill of Rights--as a list 
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of vital republican principles and public rights-that was advanced by Con­
gress when it submitted the amendments to the states for ratification. 1his 
fact is confirmed by the preamble Congress attached to the Bill of Rights for 
ratification by the states. The preamble read, "The Convention of the States 
having, at the time of their adopting the Constitution, expressed a desire, in 
order to prevent misconstruction or abuse of its powers, that further declara­
tory and restrictive clauses should be added, and as extending the grounds of 
public confidence in the Government will best ensure the beneficent ends of 

its institution. "261 

The fact that many eighteenth-century rights were declaratory did not 
mean they did not have legal teeth. The language of the Third Amendment 
plainly barred the quartering of soldiers in a person's home unless it was with 
the "consent of the owner" or expressly allowed by law.262 The Fourth Amend­
ment was also instructively restrictive in that it prohibited federal officials 
from issuing warrants unless "probable cause" was present.263 While these 
rights clearly restricted federal action, other late-eighteenth-century rights 
were meant to embody republican principles with the purpose of balancing 
the Constitution in favor of the people. These rights, much like the right to 
keep and bear arms in a well-regulated militia, were frequently referred to in 
literature as palladiums of liberty. In the late eighteenth century, such rights 
included political representation, the writ of habeas corpus, the freedom of 
election, the right to trial by jury, and the freedom of the press.264 Viewing the 
Second Amendment through this prism-as a right that balanced the Consti­
tution in favor of the people-it is quite historically perplexing when anyone 
today declares that the Founding Fathers' right to arms was virtually an unfet­
tered right to acquire, own, and use arms in both public and private.265 

There are a number of reasons why such a broad conception of the Second 
Amendment fails to pass historical muster. First, there is no substantive evi­

dence to suggest that the impetus for including the Second Amendment 
in the Bill of Rights was about anything other than checking federal mili­
tary authority. Not even post-ratification commentary suggests otherwise. If 
anything, the Founding Fathers' refusal to incorporate the broader language 
suggested by the state ratifying conventions-most notably the amendment 
proposed by the anti-Federalist Pennsylvania Minority---conveys that the 
Second Amendment's purpose was tailored. Second and more importantly, up 
through the late eighteenth century legal practice conveys that arms, whether 
they were military arms or private arms, were regulated in the interests of 
the public good.266 There were regulations pertaining to hunting, citizenship, 
loyalty to government, transportation, preparatory carriage in public, assembly, 
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the types of arms or weapons one might possess, and when and where one 
might legally discharge firearms.267 

Somehow, in direct conflict with the breadth of historical evidence, there 
are those, such as National Rifle Association (NRA) lawyer and George Mason 
law professor Nelson Lund, who continue to assert that the Founding Fathers 
"enjoyed an almost unlimited right to keep and bear arms" and that there is 
"virtually no historical evidence" to support imposing any legal lirnits.268 There 
are two reas_ons why Lund and others consistently arrive at such an ahistorical 
conclusion. The first is that the history of the right to arms and firearms regu­
lations is central to the advancement of present day gun-rights, and this con­
clusion bodes well for their advancement (see chapter 8). The second reason 
why Lund and others have come to such an ahistorical conclusion is that they 
have embraced the tenets of originalism. What these tenets dictate is that 
the text of the Second Amendment guarantees two distinct rights, the right 
to "keep arms" and the right to "bear arms," and each must be defined by the 
common late-eighteenth-century usage of the words "keep" and "bear."Under 
this approach to decoding the past, the right to "keep arms" embodies a right 
to retain arms, or have them in custody, and the right to "bear arms" embodies 
a right to carry said weapons for self-defense, whether such carriage should 
happen to take place in public or private.269 But when one unpacks the evi­
dence supporting these originalist conclusions, there are a number objectivity 
concerns, as well as late-eighteenth-century linguistic miscalculations. 

Consider the originalist claim that the phrase "bear arms" was generally 
understood by the Founding Fathers as meaning to "carry arms."270 To the 
contemporary reader, unfamiliar with late-eighteenth-century linguistics, the 
historical claim seems sensible. However, a detailed investigation into the late­
eighteenth-century usage of"bear arms" reveals that the phrase was overwhelm­
ingly used in the context of military service.271 For an individual or group to 
"bear arms" denoted that they were serving in a militia or military capacity. The 
term "bear arms" was rarely used to denote anything else. One historian con­
ducted a linguistic analysis from 1750 to 1800 and found only 2 percent of all 
documents containing the phrase "bear arms" used it outside of the militia or 

military context.272 Yet, in the landmark 2008 Second Amendment case District 
of Columbia v. Heller, Supreme Court of the United States justice, and faint­
hearted originalist, Antonin Scalia somehow came to the opposite conclusion. 
According to Scalia, despite the breadth of historical evidence, the military 
context of"bear arms" was the idiomatic usage, not its general usage.273 

Scalia's historical conclusion is mythmaking at its finest, but Scalia did 
not stop there. Scalia applied equally dubious reasoning in examining the late-
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eighteenth-century usage of the phrase "keep arms." Indeed, Scalia conceded 
that the phrase "keep arms" was not as prevalent in the "written documents of 

the founding period" that he could find, but he ultimately concluded that the 
phrase must have been understood by the Founding Fathers as protecting an 
individual right to have arms "unconnected with militia service."274 What is 

principally significant about Scalia's concession is that it shows just how pre­
disposed some originalists are to defining historical text with, at best, circum­
stantial evidence. In doing so, Scalia and other originalists seemingly ignored 
the fact that virtnally all of the Second Amendment's language can be found in 
colonial and state militia laws. To state this differently, the legal usage of terms 
such as "well-regulated militia," "bear arms," and "keep arms" can all be found 

in militia laws, each of which denoted a military context.275 1his is a context 
that perfectly coincides with the intellectnal origins of the right to arms, as 

well as the Second Amendment's drafting and ratification history. 
The faulty logic that can be produced by originalist interpretations of the 

Second Amendment does not stop there. Recall how originalists interpret 
"bear arms" as meaning to "carry arms" for self-defense. If one applies this logic 

in order to determine the historical scope of the Second Amendment in public, 
one cannot help but conclude that it protects a right to preparatory armed car­
riage. Here is how one legal commentator recently framed it: "[If] the Second 
Amendment guarantees an individual right to bear arms in defense of both an 

individual and the state, this must imply the ability to carry those arms outside 
of one's home. It is difficult to imagine how one could exercise the right to bear 
arms in defense of the state from the confines of one's living room."276 NRA 

lawyer Stephen P. Halbrook has advanced a similar rationale. Where Halbrook 
distinguishes himself from the preceding originalist is in how his approach 
centers around the absence of the word "home" and the inclusion of the word 

"militia" in the Second Amendment, as well as the text and structnre of the Bill 

of Rights as a whole: 

[The Second Amendment] guarantees not only the right to "keep" arms, such 

as in one's house, but also to "bear _arms," which simply means to carry arms 

without reference to a specific place. The explicit reference to the militia indi­

cates that the right is not home-bound, nor is the right to bear arms limited 

to militia activity. When a provision of the Bill of Rights relates to a house, is 

says so plainly-the 1hird Amendment requires the consent of the owner for 

a soldier to "be quartered in any house." First and Second Amendment rights 

are not limited to one's house or other premises-the people have the right to 

"the freedom of speech, [and] of the press,""peaceablyassemble, and to peti-
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ti.on the government for redress of grievances,'' and to "keep and bear arms." 

Nothing in the text guaranteeing these rights limits them to the home.2n 

111 

Then there is Volokh, who uses virtually the same legal reasoning to assert 
that the Second Amendment must have protected a right to preparatory armed 
carriage. As Volokh puts it, seeing that "self-defense has to take place wher­
ever the person happens to be," nearly any "prohibition on having arms for self­
defense in a particular place ... is a substantial burden on the right to bear arms 
for self-defense" and therefore presumably unconstitntional.278 Like Halbrook, 
Volokh seeks to invoke history. In Volokh's mind, Anglo-American tradition 
and practice dictated that only "public carrying 'accompanied with such circum­
stances as are apt to terrify the people' was ... seen as prohibited," but "'wearing 

common weapons' in 'the common fashion' was legal."279 What Volokh, Hal­

brook, and others failed to research, however, was the rich Anglo-American 
history of regnlating armed carriage. As was outlined in the preceding chapter, 
armed carriage restrictions developed out of the English common law and date 
back to the thirteenth centnry. These restrictions were later codified in the Statnte 

of Northampton and survived well into the eighteenth century, on both sides of 
the Atlantic, both prior to and after the ratification of the Constitntion.280 

Another problem with the historical conclusions of Volokh, Halbrook, 

and other likeminded lawyers is that they are built upon presentism, or how 
contemporary Americans perceive the right of self-defense to operate, not 

how it was perceived or operated in the late eighteenth century. The two eras 
are not one and the same. Today, many states have changed their laws in such 
a way that the person claiming self-defense is often indemnified. In the late 
eighteenth centnry, however, this was not the case. The law dictated a duty 
to retreat.281 In other words, the law constrained individuals from needlessly 
killing each other under the auspices of self-defense. Moreover, there was no 

presumption of innocence should one person kill another under the auspices 

of self-defense. As James Davis articulated the principle in his 1774 treatise 
The Office and Authority af a Justice af the Peace, "Self-Defence is excusable 
only upon inevitable Necessity: The Party assaulted must giv[e] Back as far 

as he can, without endangering his own Life, and the mortal Wound must 
not be given till after such Retreat, otherwise it is Manslaughter."282 Late­
eighteenth-century jurist and legal historian John Haywood articulated the 
principle in similar terms, stipulating, "[T]he law requires that the person who 
kills another in his own defence, should have retreated as far as he conve­

. niently or safely can to avoid the violence of the assault, before he tnrns upon 
his assailant."283 But unlike Davis, Haywood added that self-defense was not 
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a "preventive" right: "1his right of natural defence does not imply a right of 

attacking, for instead of attacking one another for injuries past or impending, 

man need only have reconrse to the proper tribunals of justice. They cannot 

therefore legally exercise this right of preventive defence."284 Certainly, in the 

late eighteenth century, if a person was faced with an imminent threat, and 

could not retreat without endangering their own life, deadly force was autho­

rized. However, this was the exception, not the general rule. Thus, whenever 

anyone today claims that the Founding Fathers viewed the preparatory car­

riage of dangerous weapons in public as a constitutional right or as some type 

of social good that deterred crime, they are not advancing history.285 They are 

rewriting it to fit a modem narrative. 286 

1bis is not to say that people living in the late eighteenth century did not 

carry arms when it was deemed appropriate, whether dnring travels for self­

defense, hunting, militia service, and so forth. They most certainly did. Rather, 

what these laws or restrictions historically illustrate is that the general car­

riage and use of arms was not considered as falling under the constitutional 

umbrella of the Second Amendment. There is no substantiated historical evi­

dence to suggest otherwise. In fact, by the close of the eighteenth century, not 

one lawyer or legal commentator had referred to the preparatory carriage of 

dangerous weapons as being protected by the Second Amendment or the right 

to arms, nor was there any reference to the Second Amendment or right to 

arms in any self-defense or justifiable homicide cases, nor did any lawyer or 

legal commentator lump the Second Amendment or the right-to arms with 

self-defense or justifiable homicide jurisprudence. The Second Amendment 

and the right to arms were simply not discussed in this fashion. 

In an attempt to supplement a complete lack of historical evidence showing 

that the Founding Fathers conceived of the Second Amendment as protecting 

a right to preparatory armed carriage, Halbrook and other likeminded legal 

scholars have routinely advanced three arguments, none of which are histori­

cally substantiated. The first argument goes like this: because eighteenth-cen­

tury colonial laws often required able-bodied men to carry firearms, whether 

it was for militia muster, secnrity patrols, or watchmen duty, the Founding 

Fathers must have ratified the Second Amendment with the understanding 

that it protected a right to preparatory armed carriage in public places.287 

In recent years, this argument has become a staple in legal briefs filed by 

gun-rights advocates.288 To historically support this proposition, gun-rights 

advocates often cite a little known 1770 Georgia statute titled "An Act for 

the Better Secnrity of the Inhabitants, By Obliging the Male White Persons 

to Carry Fire Arms to Places of Public Worship."289 The primary pnrpose of 

AMERICAN CONSTITUTIONALISM 113 

the statute was to ensure that Georgia's colonists were adequately prepared 

to suppress slave revolts or attacks by indigenous tribes. 290 Putting aside the 

, moral constitutional dilemma that the Georgia statute was an antecedent of 

slavery-that is, a means through which white male freeholders subjugated 

blacks and mulattoes-what this line of argument omits is that these types 

of laws made the carrying of arms compulsory. To be clear, the colonists were 

required to carry arms by law, and such carriage was at the license of govern­

ment. The carrying of arms in these .. instances was not at the discretion of the 

colonists, nor was it because the colonists believed that they were exercising 

their constitutional right to bear arms. It is also worth noting that sometimes 

the very same laws that required colonists to carry arms restricted the time, 

place, and manner in which the arms were borne. 291 Needless to say, to claim 

that compulsory arms-bearing statutes are constitutional proof positive that 

the Second Amendment was ratified to protect a right to preparatory armed 

carriage in public places is to stretch the evidentiary record beyond the bands 

of elasticity, fabricate history, and therefore construct a late-eighteenth-cen­

tury constitutional premise that never existed. 

1his brings us to the second argument that is often ,advanced by Hal­

brook and other likeminded legal scholars in order to claim that the Second 

Amendment protected a right to preparatory armed carriage. They claim that 

because George Washington, Thomas Jefferson, Patrick Henry, and perhaps 

other Founding Fathers, spoke positively about carrying firearms, whether for 

hunting or on travels through the countryside, it was inherently understood 

in the late eighteenth century that the Second Amendment protected the 

· "carrying of ordinary arms" for preparatory self-defense almost anywhere and 

everywhere.292 The outlandishness of this line of historical thinking is notable. 

Just because eighteenth century persons owned and used firearms, and carried 

those firearms at times, does not mean it was perceived by those same persons 

as a constitutionally protected right to do so, particularly in densely populated 

public places. First, at no point in any of the quotes attributed to Washington, 

Jefferson, or Henry is it even remotely suggested that they were carrying arms 

under the constitutional umbrella of the Second Amendment or a state con­

stitutional right-to-arms provision, or_ even that the Second Amendment or a 

if state constitutional ~ight-to-arms provision was remotely implicated. More­

over, what this line of historical thinking completely sidesteps is the fact that 

the Founding Fathers maintained a number of firearms restrictions on the 

statute books with the pnrpose of preserving the public peace, preventing 

deadly affrays, and advancing the public good.293 

For contemporary historians, jurists, legal scholars, or, for that matter, 
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anyone to interpret the statements of Washington, Jefferson, and Henry as 
constitutional proof positive that there was a right to preparatory armed car­
riage in public places would essentially mean that any statement, made by any 
of the Founding Fathers, attesting to any action must be interpreted today as 
enshrining a constitutional right to do so. But to accept this premise would be 
to flip the entire academic discipline of intellectual history on its head. Not to 
mention, from a constitutional jurisprudence standpoint it would open up a 
Pandora's Box of new rights and protections that the Constitution and Bill of 
Rights was never designed to even remotely protect. 

The third and last argnment often advanced by Halbrook and other like­
minded legal scholars is that legal precedent decided long ago that English 
subjects .retained a right to preparatory armed carriage in public. As historical 
support for this argnment, they cite a rather obscure 1686 English case, Rex 
v. Knight (hereafter referred to as Knight's case), where Sir John Knight was 
prosecuted under the Statute of Northampton for carrying firearms into a 
church but was ultimately acquitted by a Bristol jury.294 In particular, Hal­
brook and others claim that the Founding Fathers interpreted Knight's case 
as enshrining the legal principle that the "peaceable public carrying of arms is 
lawful, and that carrying with malicious intent to terrify people is not. "

295 

To those unfamiliar with the ins and outs ofhistory, this analysis of Knight's 
case may appear sound. However, a close examination of the evidence reveals 
some serious errors. One of the most serious is that there is no evidence avail­

able to suggest that the Founding Fathers-or any American living from the late 
seventeenth century through the close of the eighteenth century-interpreted 
Knight's case as enshrining a right to peacefully carry dangerous weapons in 
public places. In fact, Knight's case does not even appear in American print liter­
ature until 1843.296 This includes all legal commentaries, manuals, treaties, opin­
ions, and correspondence-at least not that any historian or scholar has been 
able to locate thus far. Considering this fact, it is historically odd for Halbrook 
and other likeminded legal scholars to come to the historical conclusion that 
Knight's case was generally understood by the Founding Fathers as enshrining a 
legal right to preparatory armed carriage in public. 297 How can such a conclusion 
be true if there is no substantiated evidence to support it? 

This is not to say that Knight's case was absent in all legal literature before 
1843. Across the Atlantic, particularly in England and Ireland, there are a few 
scattered references to Knight's case. However, during this•period, there is not 

one instance to be found in which Knight's case was interpreted as enshrining 
a right to peacefully carry dangerous weapons in public places. For instance, 
in the 1726 edition of William Nelsorls An Abridgement of the Common Law, 
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Knight's case was cited for the proposition that the punishment for going pub­
licly "armed with a Gurl' is "Forfeiture of the Armour and Imprisonment."298 

In the 1793 edition of Sir John-Comyns's A Digest of the Laws of England, 
Knight's case was cited in the section pertaining to the seizure of arms. In par­
ticular, Comyns referenced Knight's case for the legal proposition that there 
"may be an information against any one for going or riding in arms to the 
terror of the people."299 Meanwhile, in William Hawkins highly influential 
Pleas of the Crown, Knight's case was cited for the following legal proposition: 

That no wearing of Arms is within the meaning of this Statute, unless it be 

accompanied with such Circumstances as are apt to terrify the People; from 

whence its seems clearly to follow, That Persons of Qyality are in no Danger 

of Offending against this Statute by wearing common Weapons, or having 

their usual Number of Attendants with them, for their Ornament or Defence, 

in such Places, and upon such Occasions, in which it is the common Fashion 

to make use of them, without causing the least Suspicion of an intention to 

commit any Act of Violence or Disturbance of the Peace.300 

Standing alone, this passage has been used by Halbrook and others to 
support their peaceable public carrying interpretation of Knight's case and the 
Statute of Northampton.301 Hawkins's treatise was indeed well known by the 
Founding Fathers, and the above passage does state that in order for a person to 
be in violation of the Statute of Northampton required "Circumstances as are 
apt to terrify the People," or what was otherwise legally known as an affray.302 

History in context, however, rebuts any peaceable public carrying interpretation. 
For one thing, as both the text of the Statute ofNorthampton and an abundance 
of English legal treatises convey, it was the act of carrying dangerous weapons 
in public that was sufficient to amount an affray, "strike a feare," or "striketh a 

feare."303 As Ferdinando Pulton, the prominent Elizabethan legal editor put it, 
the Statute of Northampton served "not onely to preserve peace, & to eschew 
quarrels, but also to take away the instruments of fighting and batterie, and to 
cut off all meanes that may tend in affray or feare of the people."304 

Another problem with accepting Halbrook's and others' peaceable public 
carrying interpretation is that it completely dismisses Hawkins's previous pas­

sages on the Statute ofN ortharnpton. 305 In the above quoted passage, Hawkins 
was listing one of common law exceptions to the general rule, and a quite rare 
exception at that. Historians know this because immediately preceding the 
above quoted passage Hawkins writes that any Justice of the Peace may "seize 
the Arms'' of anyone found to be violating the Statute, and that no one was 
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excused in the "wearing of such Armour in Publick, by alledging that such a 

one threatened"them or "for the Safety of[their] Person from ... Assault."'°' 

It is only after outlining the Statute of Northampton's general prohibition on 

wearing "'arms" and "armour" that Hawkins lists the exceptions, which included 

the lawful assembling of the hue and cry, in defense of one's home ( the Castle 

Doctrine), and the above quoted passage pertaining to "persons of 01,ality. "307 

& it pertains to the "persons of Qy.ality" exception, one must read the 

entire passage to understand it. It contains time, place, and manner conditions 

that would have been subject to the discretion of government officials. More­

over, there is nothing in the passage that precludes government officials from 

enforcing the general prohibition. To read Hawkins's discussion on the Statute 

of Northampton otherwise-that is, in the way Halbrook and others would like 

us to--would make Hawkins's preceding passages superfluous, and therefore the 

exception would swallow the general rule and five centuries ofhistory.308 

The story of how Knight's case was first misappropriated by Halbrook and 

others goes back to the mid to late 1970s, when gun-rights advocates were 

intently searching for historical evidence that supported a rather broad inter­

pretation of the Second Amendment. David I. Caplan, a devoted NRA member 

and lawyer, was notably the first to interpret Knight's case as enshrining a 

right to peaceably carry firearms in public places. 309 In a study paid for by 

the Indiana Sportsman Council, Caplan claimed that although the Statute of 

Northampton originally "banned all carrying of arms by private persons," by 

the late seventeenth century, as a result of Knight's case, the Statute was given 

a "narrow reading" requiring specific intent.310 In coming to this historical 

interpretation, Caplan did not provide any supporting evidence other than the 

case summaries in the English Reports.311 A year later, Caplan's published the 

findings of his study in the Fordham Urban Law Journal, and from there, once 

it was widely distributed in the NRA's flagship magazine American Rifleman, 

it was accepted by gun-rights advocates as true.m 

Unbeknownst to Caplan and the gun-rights advocates who followed 

him, until the late eighteenth century the English Reports were never meant 

to be a full historical account of the relevant cases. Rather, the English Reports 

were intended to instruct practitioners and students on the intricacies of 

legal pleading.313 Herein entered historian Joyce Lee Malcolm, who was 

the first to research Knight's case beyond the English Reports. 314 On its face, 

Malcohn's research bolstered Caplan's claims. Malcolm noted how Knight, 

a former sheriff of Bristol, had long been a zealous enforcer of the English 

laws against religious nonconformists, and haw one evening Knight, accom­

panied by the mayor and aldermen of Bristol, broke up a Catholic mass and 
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seized the attending Catholic priest.315 Malcom went on to note that it was 

James II who ,;,.as angered by Knight's actions and sought to use the Statute 

of Northampton to prosecute Knight, and later as a legal vehicle to disarm his 

political enemies.316 But, according to Malcolm,James II's plan was thwarted 

by a Bristol jury. In Malcohn's words, after "due deliberation the jury acquitted" 

Knight because at that time Englishmen generally understood there was a 

general right to go armed and the court was "not prepared to approve the use 

of the [Statute of Northampton] to disarm law-abiding citizens."317 

Malcolm's reading of Knight's case was emphatically embraced by gun­

rights advocates and scholars.318 However, none of them looked at the evi­

dentiary record to see whether Malcohn's findings were historically viable. If 

they had looked they would have learned that other than pointing out that 

Knight was a zealous enforcer of laws against religious nonconformists and 

eventually prosecuted under the Statute of Northampton, Malcohn's account 

of Knight's case was severely misleading. For one, there was not one piece of 

historical evidence to suggest that James II intended on using the Statute of 

Northampton as a vehicle to disarm his enemies. This is a historical finding 

that Malcolm created out of thin air. Second, in reconstructing the history 

of Knight's case, Malcolm either failed to fully research the case background 

or purposefully omitted a substantial amount of primary source material. In 

doing so, Malcolm failed to sufficiently detail the overt political nature of 

Knight's prosecution. This includes the important fact that the Bristol mayor 

and alderman accompanying Knight were given clemency. Knight, however, 

was not. 319 Malcolm also failed to address the fact that Knight never rested his 

innocence on a common law right or privilege to go armed. 320 

In light of these factual discrepancies, and assuming that Knight was tried 

for going armed with the Bristol mayor and alderman, this author surmised 

that the only logical explanation as to why the jury acquitted Knight was that 

he had accompanied government officials-a legal exception to prosecution 

under the Statute ofNorthampton---and therefore would have been presumed 

innocent by the jury unless he carried the arms outside the bounds of pre­

scribed government duties. 321 

'This historical account of Knight's case, however, has also turned out to be 

suspect, due to, an insightful article by English historian Tim Harris.322 What 

Harris found on Knight's case that was particularly insightful was that Knight 

was not prosecuted under the Statute of Northampton for going armed in 

seizing the Catholic priest, but for an incident that took place shortly after 

this-an incident that was substantially more alarming to James II.323 Harris's 

finding effectively altered the entire rimeline of Knight's case.324 It also revived 
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the historical question: "Why was Knight acquitted by the Bristol jury?" But, 

as Harris notes, providing a definitive answer to this question is ahnost impos­

sible. The historical record does not specify on what legal grounds, if any, the 

jury acquitted Knight. Neither the English Reports nor the other historical 

accounts of Knight's case provides us with the jury's reasoning. What histo­

rians can state with certainty is that the jury impaneled in Knight's case did 

not necessarily have to acquit Knight on legal grounds. Up through the close 

of the seventeenth century it was quite common for English juries to issue 

acquittals for personal or political reasons.325 

What everyone writing on the history of Knight's case did get right is that 

the story does indeed begin with the seizure of the Catholic priest. At the time 

of that seizure, James II was encouraging Catholics to worship openly in viola­

tion oflaw. While the people of Bristol applauded the actions of Knight, the 

mayor, and the aldermen, James II was displeased, to say the least. 326 Knight, 

the mayor, and the alderman were subsequently summoned to the king's Privy 

Council to answer for the entire affair. 327 Therein, the mayor and aldermen were 

given clemency and the blame fell upon Knight.328 Fortunately for Knight, any 

case against him pertaining to the seizure quickly became legally moot once the 

Catholic priest informed the court that he did not want to move forward with 

legal proceedings.329 1his is not to say that Knight was legally free and clear. 

Before the seizure of the Catholic priest was rendered legally moot, Knight, 

accompanied by his servant, went armed in Bristol with a blunderbuss to an 

Anglican service. Regarding this incident, Knight testified that he generally did 

not go armed while in Bristol. Although Knight admitted that he generally rode 

to Bristol "with a Sword and Gun," he always left them "at the end of Town" 

when he entered and took them "when he went out. "330 But in this instance 

Knight broke protocol and carried his blunderbuss into Bristol.331 

Contrary to what Halbrook and some others have insinuated, Knight was 

not peacefully carrying the blunderbuss in the streets just to do so, or because 

it was understood to be a privilege or right. 332 It was quite the opposite. Knight 

went armed because he feared for the safety of both himself and the Anglican 

parishioners, which he erroneously believed were in danger of being murdered 

by Catholics.333 1his was what Knight referred to as being "Godfreyed"-an 

intentional reference to the 1678 murder of London magistrate Sir Edmund 

Berry Godfrey, who had been found dead in a London ditch after having been 

investigating the Popish Plot. Knight's insinuation that the Protestant parish­

ioners were to be "Godfreyed" would have been more alarming to James II 

than the seizure of the Catholic priest. Indeed, three Catholics were convicted 

of murdering Godfrey and subsequently executed. It turned out, however, that 
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the convictions were based upon the perjured testimony of Titus Oates, who 

was later branded "Titus the Liar."334 Thus, Knight's insinuation that Protes­

tants would be "Godfreyed" was not only a lie that undermined the rule oflaw, 

but it was also a lie that served to sensationalize Protestant fears of Catholics, 

fears that James II was trying to overcome under his rule. 335 

Here, it is worth noting that Knight's case would have never come to 

trial if Knight had admitted fault for his actions. Knight was in fact offered a 

pardon by the attorney general but chose to submit a plea of not guilty.336 At 

trial, despite Knight having reason to fear for his safety, he never pleaded his 

innocence on the grounds that he went armed peaceably or under the auspices 

that he had a right to preparatory armed self-defense in public. While fearing 

for his own safety certainly made Knight a more sympathetic defendant to the 

jury, it would have been a poor legal defense for Knight to make.337 Therefore, 

Knight pleaded his innocence on the grounds of"active Loyalty" to the crown 

and claimed that his actions were well intentioned. 338 This was a strong legal 

defense for Knight, who was a prominent figure within the town of Bristol. 

In 1682, he had been knighted by Charles II and also, at various times, had 

served as Bristol's warden, councilman, and sheriff.339 In an attempt to sully 

Knight's reputation and loyalty to the crown, the attorney general provided 

evidence that Knight had expressly refused a "Commission to be a Captain 

in the time of Monmouth's Rebellion."340 Knight sufficiently countered the 

attorney general's claim with "very good proofe" that he only refused the com­

mission because of the distances involved with carrying out its duties. 341 

Knight's legal defense was not the only thing that was working in his 

favor. The people of Bristol overwhelmingly supported Knight's actions in 

suppressing religious nonconformists, including the Catholic priest.342 Also, by 

the time of trial, it was widely known that the prosecution against Knight was 

political in nature.343 Not onlywas it known that at multiple times the attorney 

general had refused to receive information on behalf of Knight's defense, but 

rumors within Bristol were swirling that the attorney general had tried to 

stack the jury with some of the religious "Fantaticks that Sir John Knight had 

tormented."344 Fortunately for Knight, the jury that was paneled turned out 

to be quite favorable, and they ultimately returned a verdict of not guilty.345 

Among the members of the jury were a number of Bristol aldermen, including 

two former Bristol mayors, Sir William Hayman and Sir William Clutter­

buck, all of whom had known and worked with Knight personally, as well as 

with Knight's father, for years. 346 

Despite the jury having acquitted Knight, under English law the King's 

Bench could have exerted influence and try to reverse the decision. 347 Knight 
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did in fact break protocol and carry arms through the streets of Bristol. But 
fortunately for Knight the presiding judge, Lord Chief Justice Edward Herbert, 
decided not "to be seveare upon Sir John ... because the matter would not beare 
it."348 Also, Herbert was troubled by the manner in which the attorney general 
handled the case. Herbert in fact scolded the attorney general, stating, "if there 
be any blinde side of the Kings business you will allwaies lay your finger upon 
it, and shew it to the Defendants."349 But whatever sympathy Herbert may 
have held for Knight as a defendant, as a matter oflaw Knight was ultimately 
held accountable for his actions. In agreement with the petition of the attorney 
general_ Herbert placed Knight on a bond as a surety for good behavior.350 

Understanding the circumstances of Knight's indictment, trial, acquittal, 
and post-trial bond is important because it once more highlights the ease with 
which Second Amendment myths are produced and maintained. For over four 
decades, Halbrook and other likeminded legal scholars have sold us on the 

false conception that Knight's case stands for a right to preparatory armed 
carriage. Yet, as outlined above, this interpretation is completely without his­

torical merit. Knight's case had nothing to do with a right to go armed, nor 

was it even later interpreted by the Founding Fathers as enshrining such a 
right. Perhaps there is a historical argument to be made that by the mid to late 
nineteenth century there were some legal minds that interpreted Knight's case 
as enshrining such a right. But this is far cry from historically claiming that 
Knight's case codified such a right in Anglo-American law, and that this right 

was generally understood and accepted up through the late eighteenth century. 
There is no substantiated evidence to support such a conclusion. 

With that said, it is worth noting that Halbrook and other likeminded 

legal scholars are not the only ones to commit historical errors. Historians 
are equally fallible at times, including this author. This is an important aspect 
of researching and writing history. But what differentiates most legal writers 
from most historians is that the latter are willing to engage in critical dis­

course-that is, to receive historical criticism, reflect upon it, admit fault or 
error when presented with it, and formally correct it.351 The historical point 
that needs to be emphasized is there are number of modern misconceptions 
and myths about the Second Amendment's origins, meaning, and purpose. As 
outlined above, much of the fault lies with modern lawyers, originalists, and 

legal scholars who approach the history of the Second Amendment as a legal 
thought experiment not as an objective inquiry into the past for the sake of 
understanding the past.352 Essentially, what these modern lawyers, original­
ists, and legal scholars have done is advance one misleading or unsubstanti­
ated historical claim after another and another, until the history of the Second 
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Amendment resembled a narrative akin to modem libertarianism. This is not 
history; it is mythmaking, period. 

If a true and objective historical inquiry reveals anything regarding the 
ratification of the Constitution and the Bill of Rights, it is that the Second 
Amendment was premised upon the constitutional significance of a well-reg­
ulated militia in late-eighteenth-century political thought and the idea that 
the right to "keep and bear arms" would ensure the security and viability of 
the United States for years to come.353 To the Founding Fathers, the Second 
Amendment right to arms was not intended for the independent whims of 
individuals acting alone, but for the people contributing to the communal 
greater good through the militia, which was concurrently regulated and con­
trolled by the federal and state governrnents.354 1his right might seem odd to 
modem lawyers, originalists, legal scholars, and many Americans today, but 
historically understood the right to take part in defending one's liberties in 

a well-regulated militia, against enemies foreign and domestic, was a funda­
mental right. Its origins developed in mid-seventeenth-century England and 

was often characterized by the Founding Fathers as one of the palladiums of 

liberty. The historical record is clear in this regard. Not one political or legal 
commentator, from the Glorious Revolution in 1689 through the ratification of 
the Bill of Rights in 1791, advanced the notion that the individual ownership 

and use of arms was what secured the nation and the people's rights, liberties, 
family, and property. Rather, it was military training, discipline, and service in a 
well-regulated militia that was the palladium or bulwark of republican liberty. 

While modern lawyers, originalists, and legal scholars are welcome to 
opine that such a late-eighteenth-century right is nonsense in twenty-first­

century terms, this tells us nothing about the Second Amendment's origins, 
meauing, and purpose. The fact that a right to arms no longer functions the 
way it was originally intended and understood, because of other changes in 
society and the law, does not mean such a right never existed or is "nonsense," 

as one recent legal scholar put it.355 It just means the historical basis of the 
right is foreign to us, and therefore is difficult for the modern mind to concep­
tualize and understand. 356 

Yet despite the origins and ratification history of the Second Amendment 

speaking strongly with one voice, in defense of modern lawyers, originalists, 
and legal scholars there are indeed historically based legal arguments to be 
made that the Second Amendment must be interpreted as protecting the indi­
vidual ownership and use of arms as a means to check federal tyranny or to 
carry firearms for self-defense. These conceptions of the right began to appear 
in the nineteenth century, and they are the subject of the next chapter. 
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and other government branches over the extent of tl)js tension and the over· 
lap of the rwo clauses. «Our decisions recognize; she noted, "'that there is 
room for play in the joints between the clauses. some space for legislative ac• 
lion neither compelled by the Pree Exercise Clause nor prohibited by the Es­
tablishment Clause~ 

As the United State,s grows more diverse., both religiously as well as etl1• 
nically, this "play between the joints" of the two religion clauses will no 
doubt invite further scrutiny b)' the courts, and in situations undreamed of 
by the framers. The rise to political prominence of the so•called "religious 
Right" in the Republican Party, and its demands upon government, will, if 
successful, undoubtedly lead 10 prolonged litigation. To take but one exam­
ple, the Welfare Reform Act of I 996 included language that indicated reli­
gious groups could be eligible for participation as providers of some wel­
fare-related services. President George W, Bush trumpeted ltis "faith-based 
initiative" that would have implemented that language. So for Bush,s plan 
has not gotten off the ground, in large mea.sure because many church orga• 
nizations believe that the costs and problems cc.lated 10 accepting federal 
money would outweigh the possible advantages. Should this plan c,•er get 
started, and should a beneficiary program use some of the money to sup­
port a clearly religious activity, there wo,dd surely be a court challenge. 
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Public Safety and the 
Right to Bear Arms 

ROBERT J. COTTROL AND 

RAYMOND T. D IAMOND 

On Tuesday, November 20th, 2007, the Unite<l States Supreme Court grant­
ed certiorari in a case involving the District of Columbia's ban on handguns. 
The statute had been succ.essfully challenged in the United States Court of 
Appeals for the District of Columbia Circuit on the grounds that it violated 
the Second Amendment's guarantee of"the right of the people to keep and 
bear arms." \t\f'ilh its decision to grant certiorari, the Supreme Court entered 
a constitutional controversy from which it had been largely absent for nearly 
seventy years., the ll'1caning and scope of the Second Amendment. That con­
t rovers)', t_hc debate over the Seco11d Amendment, has occupied a somewhat 
curious place in American constitutional discourse. his the subject of a wst 
polemical literature in the popular pressJ part of the often stridenl debate 
over gun control. \¥here once the amendment suffered from nn unfortunate 
scholarly neglect, it has over the last two decades become an arena of lively 
and sometimes acrimonious debate among historians, legal scholars. a_nd 
political scientists. The Court's decision is likely to provide a definitive legal 
ruling on the amendment although it is un .. Hkely to end the controversy over 
the amendment's original n1eaning and how it shollld be applied i.n modern 
America.1 

The debate over the Second Amendment is part of th e larger debate over 
gun control, and as such it focuses on whether or not the framers intended 
10 limit the abiJity of government to prohibit or severely restrict private own~ 
ership of fi rearms. It is a debate fueled. in part, by the fear generated by this 
naHon's high crime rate, including an average of 10,000 homicides commit~ 
ted annually with firearms. The debate is also fueled by the existence of 
broad public support for firearms ownership for self-defense and the fact 
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that roughly half the homes in th.e country have Grearms. ·nvo interpreta­
tions, broadly speaking, of the amendment have emerged from the debate. 
Some students of the Se<:ond Amendment stress the amendment's militia 
clause. arguing either that the constitutional provision was only me.ant to en• 
sure that state ntil.itfas would be maintained against potential federal en­
croachment or that the individual's right to keep and bear arms was meant to 
be protected only within the context of a highly regulated, regularly drilling 
state militia. Adherents of both variants of what might be called the collec• 
tive rights view argue that the Second Amendment poses little in the way of 
an impediment to strict. even prohibitory gun control given the fact that 
most Americans at d1e start of the twenty•fi.rst century are not regularly en­
gaged in the business of militia training. 

Supporters of the individual rights view stress the amendment's second 
clause, arguing that the framers intended a militia of the whole. or at least a 
militia consisting of the entire able-bodied wh.ite male population. For them 
this militia of the whole was expected to perform its duties with privately 
owned weapons. Advocates of this view aJso urge that th.c militia c.lause 
should be read as an amplifying rather tha.n a qualifying clause; that is, ,ohile 
maintaining a "welJ-regulated militia" ,,,.as a major reason for including the 
Second Amendment in the Bill of Rights, it should not be viewed as a sole or 
limiting rtason. The fra,ners also had other reasons for proposing the 
amendment, including a right 10 individual self-defense. 

The right to keep and bear arms became controversial i11 the late twenti• 
cth century, yet for much of American history constitutional commentators 
extolled the right as a fundamental cornerstone ofuberty that could not be 
denjed free people. Tltis widespread agreement occurred i 11 part because of 
the frontier conditions that existed from the colonial period through much 
of the njneteenth century. The role of privately owned arms in achieving 
American independence, particularly in the early years of the Revolution, 
strengthened this consensus. The often violent and lawless nature of Amer• 
ican society also contributed to the widespread view that the right to possess 
arms for self-defense was fundamental. 

But the Second Amendment and the right to keep and bear arms cannot 
be understood solely through an examination of American history. Like oth­
er sections of the Bill of Rights, the Second Ameodmenl was an attempt to 
secure what was believed to be a pm•iously existing right. The framers of the 
Bill of Rights did not believe they were creating new rights. Instead, they were 
attempting 10 prevent the newly formed federal government from encroach­
ing on rights already considered part of the English constitutional heritage.' 

To understand what the framers intended the Second Amendment to 
accompli.sh, it is necessary to examine their world and their view of the right 
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10 bear arms as one of the 1 radilional "rights of Englishmen." The English 
settlers who populated North America in the seventeenth centtir)' were heirs 
to a 1radHion ove,· five centuries old governing both the right and the duty to 
be armed. In English law d1e idea of an armed citizenry responsible for the 
security of the community h;,1d long coexisted, perhaps somewhat uneasily, 
with regulation of the ownership o( arms, particularly along class lines. The 
Assize of Arms of 1181 required the arming of all free men. Lacking bo1h 
professional police force.sand a standing army, English law and custom die• 
tated that the citizenry as a whole) privately equipped, assist in both law en· 
forcemcnt ;,md military defense. By law all rnc1l ages sixteen through sixty 
were liable to be summoned into the sheriffS posse comitatus. All persons 
were expected to participate in the hot pursuit of criminal sus-pe,1s. the "hue 
and cry," supplying their own arms for the occasion. There were legal penal­
ties for failure to participate. The maintenance of law and order was a com• 
munity affair, a duty of all citizens.J 

And all able-bodied men were considered part of the militia and were 
required. ~1t least theoretically, to be prepared to assist in military defense. 
The law required citizens to possess arms. Towns al1d villages were required 
to provide target ranges i.n otdcr to maintain the martial proficiency of the 
yeomanry. Despite this, the English discovered 1ha1 the miliJia of the whole 
maintained a rather indifferent proficienc)r and motivation. By the sixteenth 
century the practice was to rely on select bodies of men intensively trained 
for militia duty rather than on the armed population at large. 

Although English law recognized a duty and a righ1 to be armed, both 
were highly circumscribed by English dasss1ruc1Ure. The law regarded the 
cornmon people as participants in community defense, but it also regarded 
them as 3 dangerous class, useful perhaps iu defending shire and realm but 
also capable of mischief with their weapons, mischief toward each other, their 
betters. and their betters' game. Restric1ioos on the type of arms deemed 
suilablc for common people had also long been part of English law and cus­
tom. Game laws had long been one tool used to lirnit the arms of the com­
mon people. The fourteenth-century Statute of Northamplon restricted the 
-abillty of people to carry arms in pubUc places. A sixcecnth·century srntute 
designed as a crime control measure prohibited the carrying of handguns 
and crossbows by those wilh incomes of less than 100 pounds a year. Af1er 
the English Reforma1ion, Catholics were also often subject lo being dis­
armed as potcntjal subversives. 

The need for coo11nunity sccurily had produced a tradilional duly 10 be 
armed io English law, but it took the religious and political turmoil of seven• 
1eenth-cen1Ury England 10 transform that duty into a notion of a political or 
conslilulional right. Attempts by lhe Stuart kings Charles lI and James 1110 
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disarm large portjons of the population, particularly Protestants and sus• 
pected political opponents, met with popular resistance and helped implant 
into English and later American constitutional sensibilities the belief that 
the right lo possess arms was of fundamental political importance. These ef­
forts led to the adoption of the seventh provision of the English Bill of Rights 
in 1689: 

That lhc subjects which are Pro1estants may have arms for their de(ense suiHible 
to their conditions and as: allowed by law.• 

By the eighteenth century. the right to possess arms, both for personal 
protection and as a counterbalance against state power, had come to be 
,•iewed as one of the fundamental rights of Englishmen on b-Oth sides of the 
Atlantic. Sir \Villiarn Blackstone. whose Commentaries <m tl1e Laws of En~ 
glat1d greatly influenced American legal thought both before the Revolution 
and well into the nineteenth century, listed the right to possess a.rms as one 
of the five auxiliary rights of £nglish subjects without ,vhich their primary 
rights could not be maintained: 

The fifth and last a.uxilfat)' right of the subject, that l shall at present men• 
lion, is that ofhavi.ng .trm.s for their defense, suitabJc to their condition and de• 
grce and such as arc allowed b)' law. Whkh is also ded:.1red by the same statute 
. , , .1ncl lS 11Jde«l a pubJu;.aJlowance. under due rt'$trictions, ofu1e natural right 
of rt'sistanu and sc-lf•prtkrvation. when the sanctions of society and laws ate 
found in.sufficient to restrain the \•iol.rnce of oppteSSion.' 

If some five centuries of English experience had transformed the duty to 
be armed for the common defense into a right to be armed, in part. to resist 
potential political oppression, a similar evolution in thought had occurred 
in the American colonies between the earliest seventeenth-century settle• 
ments and the American Revolution. Early English settlements in North 
America had a quasi~military character, an obvious response to harsh fron• 
t ier conditions. Governors of settlements often held the title of militia cap­
tain, reflecting both the civil and military nature of their office. In order 10 

provide for the defense of often isolated colonies, special effort was made 10 

ensure that white men capable of bearing arms were brought into the col• 

onies. 
Far from the security of Britain and often facing hostile European pow­

ers at their borders. colon.ial governments viewed the arming of able-bodied 
white men and the requirement for militla service as essential to a colony's 
survival. The right and duty 10 be armed broadened in colonlal America. If 
English law qualified the right to own arms by religion and class, those con­
siderations \\•ere significantly less importa.nt in the often insecure colonies. 
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[f by the seventeenth century the concept of 1he ,nilitia of the whole was 
largely 1hcoretical in England, in America it was the chief instrument of 
colonial defense. While the English upper classes sought to restrict the own­
ership of arms on the part of the lower classes in part as a means of helping 
to enforce game laws. there were significantly fewer restrictions on hunting 
in North America wHh its small population and abu1ldant game. From the 
beginning. conditions in colonial America created a very different attitude 
toward anns and the people. 

Race provided another reason for the renewed emphasis on the right 
and duty to be armed in America. Britain's A,nerican colonies were home to 
three often antagonistic races-red, white, and black. For the senlers of 
British North America, an armed and universally deputized white popu.la· 
tion was necessary not only to ward off dangers from the armies of other Eu• 
ro1>ean 1>owers but also 10 ward off anacks from the ind;gcnous India,, pop­
olation that feared the encroachment of English settlers on their lands. And 
an armed white population was essemial to maintain social control over 
black.~ and Indians who toiled unwiUingly as slaves and servants in English 
settlements. This helped broaden the right to bear arms for whites. The need 
for white men to act not only in the traditional militia and posse capacities 
but also to keep order over the slave population helped lessen class. religious, 
and ethnic disti11ccions among whites in colonial America. That need also 
helped extend the right to bear arms to classes traditionally viewed with sus• 
pidon in England. including indentured servants. 

The colonial experience helped strengthen the appreciation of early 
Americans for the merits of an armed citizenry. That appreciation was of 
course further strengthened by the experience of the American Revolution. 
The Revolution began with acts of rebellion by armed citizens. And if sober 
historical analysis reveals that it was actualJy American and French regulars 
who ultimately defeated the British and established American indepen­
dence, the image of the privately equipped ragtag ntililia successfully chal­
lengi11g the British Empire earned a 6rrn pJace in American thought and 
helped influence American political philosophy. For the generation that au­
thored the Constitution, ii reinforced the lessons tl1eir English ancestors had 
learned in the seventeenth century. It revitalized Whiggish notions that 
standing armies were dangerous to liberty. lt hc·lped transform the idea that 
the people should b<? armed and security provided by a militia of the people 
from a matter of military necessity into a political notion, one that would 
find its way i.nto the new Constitution. 

This view that an armed population contributed to political liberty as 
well as community security found its way into the debates over the Consti­
tution and is key to understanding the Second Amendment. like other pro-
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visions of the Constitution, the clause that gave Congress the power to pro­
vide for organizing, arming, and disciplining the militia excited fears among 
those who believed that the proposed Constitution could be used to destroy 
both state power and individual rights. It is interesting, in light of the current 
debate over the meaning of the Second Amendment, that both Federalists 
and Anti-Federalists assumed that the militia would be one that enrolled al­
most the entire white male population between the ages of sixteen and sixty 
and that mi_litia members would supply their own arms. 

But many fe11red that the militia clause could be used both to do away 
with the state's control over the militia and to disarm the population. Some 
expressed fear that Congress ,.,·ould use its power to establish a select militia. 
Many viewed a select militia with as much apprehension as they did a stand­
ing army. The English experience of the seventeenth century had shown 
that a select militia could be used to disarm the population at large. Richard 
Henry Lee of Virginia expressed the fear that a select militia might serve this 
end.• 

In their efforts to aoswer critics of the Constitution. Alexander Hamil­
ton and James Madison addressed the charges of those critics who argued 
that the new Constitution could both destroy the independence of the mili­
tia and deny arms to the population. Hamilton's responses are particularly 
interesting because be wrote as someone who was openly skeptical concern­
ing the military value of the militia of the whole .. The former Revolutionary 
War artillery officer conceded that the mi.litia bad fought bravely during the 
Revolution, but he argued it had proved no match for regular troops. Hamil­
ton urged the creation of a select militia that would be more amenable to 
military training and discipline than the population as a whole. Despite this 
he conc.eded that the population as a whole should be armed. 

llut if Hamilton gave only grudging support to the concept of the militia 
of the whole, Madison, author of the Second Amendment, was a much more 
vigorous defender of it. In The Federalist, Number 46, he left little doubt that 
he saw the armed population as a potential counterweight to tyranny: 

Lei a regular anny, fuUy equal to the resourc~of the country, be formt.-d; and lct 
ii be entirely at the devotion of the federal government: $lill ii would no1 be 
going 100 far to .S.l)', th;H the State governments, wit.b the p«>ple on thtir side, 
would be able 10 repel the danger. The highest numbtr to which, accordi.og to 
the best computalion, a !tanding army can be carried in any country, does not 
exceed one hundredth part of tht whole number of souls; or one twe.nty-fif1h 
par1 of the num~r able to bear arms. This proportion would no1 yield, in the 
United State-s, an army of m.ort" than tweiur•fh·e or thirty thousand men. To 
these would be:oppost-d a milltla amounting to oea.r half a million dtluns with 
arms in their ha·nds. officered by men chosen .among thtmstlvcs, fighting for 
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their<onunon libtl'ties, and united and cQnduch .. "<i b)' governrnt1Hs possessing 
their affoctions and confidl·ncc. It may well be doubled, whether a militia thus 
dr<umstanctd «:outd C\'et be conquered b)' such a proportion of regular troops. 
1'hosc whQ ar.: best ncquaintt.-d with the late su,i:essful resis1;mcc of 1his coun­
tr)' against th.: British .l.rms, will be most inclined to deny the possibility of it. 
Uc$idcs the adnmtagc of bi.'lng armed, which the AmerlCJ.Os possm over the 
p,eopleof :1,lmost e, •tr)' other nation, the cxish.•ncc of subordinate governments, 
to which the people arc auac-hcd., and b)' which the militia officers are ap­
pointed. forms n barrier against 1hc enterprises of ambition, more insurmount• 
able than any which a simple. go\·enunerll o( :tny fol'm can admit of. Notwith• 
$landing the mili1:ny establishments in !he several kingdoms of f':Alrope, which 
ire carried as far as the public l'CSOurces will bear, the governments are afntid to 
!rust the peoplc-wilh arms.' 

This desire to maintain a universal ,nilitia and an armed population 
plared • critical part in the adoption of the Second Amendment. The 
amendment. like other provisions of the Bill of Rights. was designed to pre­
vent the newly created federal government from encroaching on rights al· 
ready enjoyed by the people. It is important to remember that firearms o,-.•n­
ership, for self•defense and hunting, was widespread vlith fow restrictions. at 
least for the white popu.lation. Jt is also significant that the universally ac­
cepted view of the militia, at the time, was that militiamen would supply 
their own arms. One year after the ratification of the Bill of Rights, Congress 
passed legislation reaffirming the notion of a privately equipped militia of 
the whole. The act, tilled "An Act more effectually to provide for the Na­
tional Defense by establishing an Uniform Militia throughout the United 
States;' called for theenrolhnent of every free, able-bodied white male citi• 
zen between the ages of eighteen and forty-five into the militia. The act re· 
quired every militia member to provide himself with a musket or A relock, a 
bayonet, and ammunition.3 

The decades between the adoption of the Second Arncndment and the 
Civil War brought little opportunity for judicial interpretation of the consti• 
tlllional provision. \ ,\fhile a number of ju.risdktions had Jaws prohibiting the 
carrying of concealed weapons·, there were few restrictions concerning the 
ownership or the open carrying of arms in antebellum America. Most laws 
restricting the possession of firearms were to be found in the slave states. 
These laws gcner•lly prohibited t.he possession of firearms on the part of 
slaves and free blacks. Outside of the slave states the right to have arms was 
ge,1eral1y not impaired, not even for free Negroes. There was no federal leg­
islation restricting fl.rearms ownership, and siJJCC Barron v. Baltimore (1833) 
held th,11 the Bill of Rights only limited the power of the federal government, 
there was no occasion before the. CivU War for the federal courts to examine 
rhc issue. 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14837   Page 159 of
295



Compendium_Roth 
Page 0149

I 

Publi, Safety and the Riglit to Bear Arms I Cottrol & Diamo11d I 9S 

Jfin the antebellum e ra there was a.n absence of federal court decisions 
on the Second Amendment, there was nonetheless widespread agreement 
concerning the scope and meaning of the provision among commentators 
and in the limited number of state court decisions that examined the issue. 
Noted jurist and legal commentator St. George Tucker contrasted the Sec­
ond Amendment's robust guarantee of a right to keep and bear arms with 
the more restrictive English guarantee. noting that class restrictions and 
game Jaws had not limited the American right in the way that the English 
right had been limited. Supreme Court Justice Joseph Story also regarded 
the right as fundamental: 

The right of the citiicns to keep, :ind bear arms has been justly con.sldertd, as 
the palladium of 1he liberties of a republic: since i1 offer'$.- $troog moral check 
against the usurpation and arbitrary power of rulers;. and will generally. c,1en if 
thcyaresuccC$Sful in the first instM«, enable the people to resist, and triumph 
ove.rthem.• 

If leading antebellum commentators saw the right as central to a free 
people, federal courts were largely silent on the subject. The only pro­
nouncement from the Supreme Court on the subject before the Civil War 
came in Justice Taney's opinion in Dred Scott v. Sandford (1857). 'faney indi­
cated that African Americans, slave or free, could be denied the right to pos• 
sess arms just as they could be denied freedom of speech, assembly, and 
travel. Despite the silence of the federal courts on the subject, stale courts 
began developing a jurisprudence of the right 10 keep and bear arms, inter­
preting relevant provisions of state constitutions. These cases attempted to 
,balance the right to bear arms against competiug interests in public safety. 
Generally stale courts upheld prohibitions against carrying concealed 
weapons. Some state courts limited the right to carry arms to those weapons 
that were suitable for use in ''dviliz.ed warfare:• an auernpt to prohibit the 
carrying of weapons that were thought 10 be used exclusively for criminal 
purposes. Most of these cases involved restrictions on <:arrying concealed 
firearms. In one antebellum case the Georgia Supreme Court decided that 
the Second Amendment applied 10 that state.•• 

It would take the turmoil of the Civil War and Reconstruction to bring 
the Second Amendment before the Supreme Court. The end of the Civil 
War brought about a new conflict over the status of former slaves aod the 
power of the states. The defeated while South sought to preserve as much or 
the antebellum Southern sociaJ order as could survive Northern victory and 
national law. Southern states were not prepared to accord to the newly 
emancipated black population the general liberties enjoyed by white citi­
zens. Indeed, former slaves did not even have the rights that Northern states 

had long given free Negroes. 
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In 1865 ;.lnd 1866 SouLhern states passed a series of statutes known as the 
black codes. These statutes were designed, in part, to ensure that traditional 
Southern labor arrangc,nc,,1s would be preserved. They often required 
black agricultural workers to sign labor contracts that bound rhem to their 
employers for a year. Blacks were forbidden to serve on juries and could not 
testify or act as parties against whites. V.:ignrncy laws were used to force 
blacks into labor contracts and to limit freedom of movement. And as fur­
ther indication that the former slaves had not yet joi_ned the ranks of free cit• 

i1.ens, Southern states passed legislation prohibiting blacks from carrying 
firearms without licenses, which whites "Jere l'l01 required to have. The Mis• 
sis.sippi statute provides a typical example of restrictions of this kind: 

Re it enacted, . . . that no freedman, fr« Negro or mulatto. nol in the milila')' 
str-vice of the Uni1ed Stales governmt"nt, and n04 licensed so 10 do by the board 
of police o( his· or hel' <ou,uy, shall keep or (,."<\l'ry firearms of anr kind. or any 
ammunition. dirk or bowie knife. and on conviccion thereof in the county court 
shall be- punished by fine. not e:xce:~-ding ten dollars. and pay the cQst of suc.h 
proceedings and all suc.h arms OI' ammunition shaU be for(ehed to the informer: 
and it shall be the duty of every civil or militar)' officer 10 arrest a.n.y such {rtt<f. 
man. (rce Negro or mufauo found with any such arms or ammun.ition., and shall 
cause him or her to be com1niued to trial in default ofbail.11 

Such measures caused strong concerns among Northern Republicans. 
Many charged that the South was trying to reinsta1e slavery and deny former 
slaves those righ1s long considered essential to a free people. The news that 
the freedmen were being deprived of the right to keep and bear arn'IS ,11as of 
particular concern to champions of Negro cjti.zenship. For them the right of 
the black population to possess weapons went beyond symbolic importance. 
lt was important both as a means of majntaining the recent1y reunited union 
and as a means of cnsuri_ng against the virtual reensl:.wement of those for. 
merly in bondage. Faced with a hostile South delermined to preserve the an• 
tebellum social order, Northern Republicans were particularly ala.rmed at 
provisions that preserved the right to keep and bear arms for former Con• 
federates while disarming blacks, the one group in the South with clear 
Unionist sympathies. This hdped convince many Northern Republicans to 
seek national enforcemenl for the Bill of Rights. 

The debates over the Fourteenth Amendment and the civil rights legis• 
lation of the Reconstruction era suggest the determination of Congress to 
protect the right 10 keep and bear arms and other provisions oflhc Bill of 
Rights against state infringement. Representative Jonathan Bingham of Ohio, 
the autbor of the Fourteenth Amendment's privileges or irnmunities clause, 
and other Republican supporters of the Fourteenth Amend men! expressed 
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the view that the clause applied the Bill of Rights to the states. The Southern 
efforts to disarm the freedmen and to deny other basic rights to former 
slaves played an important role in convincing the Thirty•ninth Congress 
that traditional notions concerning federalism and individual rights needed 
to change.12 

lftheevents of Reconstruction persuaded the Thirty-ninth Congress of 
tlte need for applying the Bill of Rights to tbe states, the Supreme Court in its 
earliest decisions on the Fourteenth Amendment mo\led to maintain the an• 
tebellum federal structure. The Supreme Court's first pron.ouncements on 
the Second Amendment crune about after the enactment of the rourteenth 
Amendment and concerned the extent to which the latter amendment ex­
tended the protection of the right to keep and bear arms. The fi rst case, 
United States v. Cruikslrank (1875), stemmed from charges brought by fed­
eral officials against William Cruikshank and others for violating the consti­
tutional rights of a group of black men who were attempting to vote. The 
charges included claims thar Cruikshank and his associates violated the 
right of the black men to peaceably assemble and that they also violated their 
right to bear arms. The Court in a majority opinion authored by Chief)us­
tice Morrison R. Waite held that the federal government had no power to 
protect citizens agaiost private action that deprived t_hem of their constitu• 
tional rights. The opinion held that the First and Second Amendments were 
Umitations on Congress. not private individuals. For protectjon against pri .. 
vate criminal action the individual was required to look to state govern­
mcots.u 

The next case in which the Court examined the Second Am.endment, 
Presser v. IIJ;nois, more directly involved the question of whether or not the 
Second Amendment in combination with the Fourteenth set limits on the 
ability of states to limit the right to bear arms. That case involved a challenge 
to an IUinois statute that prohibited individuals who were not f'l\embers of 
the organized mllitia from parading with arms. Justice William Woods's ma­
jority opinion noted that the statute did not infringe on the tight to keep and 
bear arms. Woods nonetheless used the case to ind icate that the Second 
Amendment did not apply to state governments even in light of the Four­
teenth Amendment. Woods also indicated that the citizenry at large consti­
tuted a reserve militia that was a resource for the Unjted States government 
and hence could not be d isarmed by state governments, independent of Sec­
ond Amendment considerations. Prt$-ser is still cited as precedent indicating 
that the Fourteenth Amendment does not incorporate the Second Amend­

ment.14 
The ninet~ nth century would come to an end with legaJ commentators 

in general agreement that the r ight to keep and bear arms was an important 
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one for a free people. Michigan jurist Thomas M. Cooley discussed the sub­
ject in his treatise on constitutional law. Anticipating some of the modern 
debate on the subject, Cooley expressed the view that the amendment 
should not be seen as restricted only to ,nc,nbers of the militia. He noted 
that the purpose of 1he Second Amendment was 10 allow the people to pro• 
vide a check against potential governmental usurpation of power. Cooley 
went on to note that a restriction of the right to arms to members of the mili• 
tia, whose rnembership could be limited by the government, would allow the 
govcnunent to defeat the very purpose of the amendment.1s 

The nineteenth century would end with reasonab1y broad ag·reement 
among those constitutional commentators who considered the issue that the 
right 10 have arms was an irnpor1ant safeguard for tb.e freedoms of the 
American people. It should be added that that agreement was a broad agree­
ment in principle that usually did not extend to the messy details of what 
kinds of firearms regulation , .. ·ere and were not consistent with the principle. 
Because firear,us regulation was a matter of state and local law, the federal 
courts. adhering to the view that the Second Amendment did not apply to 
the slates, had little to say on the subject. 

State courts did develop a jurisprudence on the right to have arms that 
examined state fi rearms regulation in light of provisions in state constitu­
tions protecting the right to have arms. These cases usually provided state 
and local governments more leeway in regulating the carr)ring of arms, par­
ticularly concealed weapons. than in restricting the ownership of arms. Thus 
the 1871 Tennessee case of Andrews v. State held 1ha1 the right 10 bear arms 
was an incident of militia service and subject to reasonably broad state regu­
lation, while the right to own arms was a private right with limitations on 
state restriction. 16 

The early twentieth cer1tury would bring about new efforts at firearms 
regulation and with it new attitudes concerning arms and the Second 
Amendment. Tradicional beliefs concerning the importance of arrns were 
frequent ly being tempered by the view that whole classes of people were 
unfit to exercise this prerogative. In the South, state governments, freed 
from 1he federal scrutiny that e,:,:isted in the Reconstruc1ion cm~ used laws 
regulating concealed weapons to accomplish what had been attempted with 
the postwar black codes. Discriminatory enforcement of these laws often ldi 
blacks disarmed in public places while whites remained free to carry fire­
arms. This state of affairs helped faci litate lynchings and other forms of 
racial violence during the Jim Crow era. 

But the South was not the only region where social prejudice restricted 
lhe right of disfavored minorities lo possess fi rearms. If the white Soulh saw 
armed blacks as a threat, politicians in other regions saw a similar threat aris• 

. 
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ing Crom large-scale immigration from southern and eastern Europe. The 
new immigrants. like others before them, often met hostile receptions. They 
were associated with crime and anarchy and stereotyped as lazy and men­
tally unfit. Many native-born Americans feared the immig.rants would b6ng 
aoarcbi_st-i.n.spi,red crime from Europe, including political assassimHions and 
polilically motivated armed robberies. These fears led in 1911 to passage of 
New York's Sullivan Law. This state statute was aimed at New York City, a 
place where the large. foreign-born population was believed to be peculiarly 
susceptible to crime and vice. The SuUivan Law went far beyond typical gun 
control rneasures of the day. It prohibited the unlicensed carrying of 
weapons and required a permit for the ownership or purchase of pistols. Vi­
olation of the statute was a felony. The first person convicted under the 
statute was a member of one of the suspect classes, an Italian immigrant.11 

It was in this early-twentieth-century atmosphere that the collective 
rights view of the right to bear arms first began to attract the attention of the 
judiciary. In one of the earliest cases to adopt this view, Sa/i11a v. Blaksley, the 
Supreme Court of Kansas interpreted that state:~ constitutional provision 
protectiog the right to bear arms as a protection that only applied to the 
militia and not for i.ndividual purposes.11 In 191 J Maine chief justice Lucil­
lius A. Emery authored an essay, "The Constitutional Right to Keep and 
Bear Arms:· in the Harvard Law Review, urging that the right to bear or 
carry arms should be vie\•.-ed as a right limited to militia service. He also 
noted that legislatures could not prohibit the keeping or ownership of arms, 
echoing the distincHon made by the Tennessee court in Andrews. 1' 

These developments affected relatively few Americans at the beginning 
of the twentieth century. The nation was still largely rural. Firearms owner• 
ship for both self-defense and hunting were fairly commonplace. And 
statutes regulating firearms ownership were rela(ively rare and unobtrusive. 
For most citi1.ens access to firearms was largely unimpaired and there was 
not too mudl occasion for either the courts or constitutional conunentators 
to say much concerni.ng the Second Amendment. 

This situation would change after the First World War. Prohibition 
brought about the rise of organized gangs engaged in the sale of bootlegged 
alcohol. Territorial rivalries among the gangs led to open warfare on the 
streets of the nation's major cities. That warfare was made even more terrify· 
ing by the introduction of a terrifying new weapon, the Thompsoo subn,a­
chine gun. A fully automatic weapon, developed too late for use in World 
War I, the "Tommy Gun" was one of the first submachine guns in wide­
spread use. Used by violent criminals in their wars on each other, the 
Thompson also claimed the lives of a fair number of members of the general 
public as well. 
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The end of the twemiesand the end of Prohibition did not bring a halt 10 

notorious misuse of automatic weapons. The rise in the 1930s of such des­
peradoes as John Dillinger, "Pretty Boy" Floyd, "Ma" Barker, George "Ma­
chine Gun" Kelly, and Cl)'de Barrow and Bonnie Parker became a part of 
American folklore. The exploits of S\ICh ctiminals were made more vivid and 
terrifying by the new medium of talking motion pictures. Thus, the horrors 
of criminal misuse of automatic weapons were forcibly brought home to the 
public. 

These events caused the Roosevelt administration to propose tJ1e first 
federal gun control legislation. The National Firearms Act of 1934 required 
registration, police permission, and a prohibitive ta.'t for firearms that were 
deemed gangster weapons, including automatic weapons, sawed•off shot­
guns, a ,,d silencers. It is intuesting in light of the current debate that the 
Rooscvell .idministration deemed the act a revenue measure. conceding 
that an outright ban on such weapons would probably be beyond Congresis 
powers. 

The 1934 act gave rise to tbc Supreme Court's last decision to dale on 
the Second Amendment. United States v. Miller. It was a curious case. Both 
sides of the Second Amendment debate have claimed that the decision au­
thored by Justice fames C. McReynolds supports their views. Interestingly, 
the Court only heard arguments by the government. The federal govern• 
ment appealed a decision by a federal district courl invalidating the Na­
tional Firearms Act of l 934 in a case involving the unlicensed transporta­
tion of an unregistered ~wed-off shotgun. The Court focused on the 
weapon in question: 

In 1heabstnce o( anytvide,ncc lending to show that the possess-ion of a fsawcd­
off shotgun) at this lime has sorn<' rtasonabte relation.ship to the pttscr.-ation or 
efficienC)' of a well regulated militia, \ .,.C canno1 say that the Second Amend• 
nlen1 guarantees the right to keep nnd bear such ai\ instrument Ccnainly it ls 
not within judicial notice that this weapon is any part of the ordinary military 
equipment or that i1s u.se could oontribute- to the common dc(e1tse}O 

Advocates of the collective rights view have emphasized the Court's fo. 
cus in the MHler decision on the militia, daiming that it was a1, indication 
that tl1e Court saw the Second Amendment as being concerned only with 
the preservation of stale militias. But the Court's discussion of the 1nilitfa in­
dicates that it saw a clear relationship between the individual right and the 
maintenance of the militia: 

The significat ion attributed to the term Militia ::tp1w1u·s from the debates In 
1he Co,wention, the histor)'and lcgisfa1io1, of Colonies and States. and the writ• 

ings o( approved conunenrn.tor.s. 11,_e$C show plainly enough th:lt the Militia 
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comprises all males physicall)' capable of tlcthlg in concert for the cornmon de­
fense. "A body of citizens: en,rolled for military distipline." And further. that or• 
dinarlly when called for service thc-se men were expected to :ippc.1r be;irlng 
arm$ supplied by the-mselvC$: and of the kind ill common use at the tim1:.i1 

Probably the most accurate way to view what the Court did in Miller is 
to sec it as an updating of the nineteenth•<:entury civilized warfare doctrine. 
McReynolds's decision relied on the antebellum Tennessee case Avmette v. 

State, which allowed the state to restrict the carrying of those types of 
weapons which were frequently used by cri.miJ1als and not suitable for the 
common defense. The Supreme Court in Miller remanded the case to the 
lower courts to determine whether or not a sawed•off shotgun was a weapon 
appropriate for militia use. That determination was never made.u 

Although Miller was the Court's most co.mprehensive exploration of the 
Second Amendment, it had little effect on either firearms regulation or the 
general public's view concerning the right to keep and bear arms. For nearly 
three decades after Miller l.i1tle existed in the way of federal firearms regula• 
Hoo. State and local legislation existed but with few exceptions) such as the 
New York Sullivan Law, these were usually traditional regulations governi,ng 
the manner of c.arrying weapons, not outright prohibitions. There was Little 
serious attempt to mount constih1tional chaJJenges to these restrictions. The 
Second Amendment was thus bypassed in the postwar Supreme Court's 
process of applying most of the provisions of the Bill of Rights to the slates. 
Justice Hugo Black, who was an advocate of the view that the fourteenth 
Amendment made aU of the Bill of Rights applicable 10 the slates. argued 
that the Second Amendment should also apply to the stales, but the Court 
has not beard a case on that issue since Presser. It is probably accurate to say 
that at least until the 1960s most people, including attorneys and judges, ac• 
cepted the view that the Second Amendment protected an individual right 
but othen\fise thought very little about the matter because firearms restric* 
tions, even on the state and local levels. were slight. 

It would take the turmoil of the 1960.and the tragedy of three assassin•• 
rions to bring about the birth of the modern gun control movement and cre­
ate the current debate over the meaning of the Second Amendment. The as­
Sa$Sination of President John F. Kennedy in 1963 brought calls for stricter 
national controls over the sale of firearms. Urban riots and the assassina• 
(ions of civil rights leader Martin Luther King, Jr., and Senator Robert F. 
Kennedy helped lead to the passage of the Gun Control Act of 1968, the first 
federal legislation that seriously affected tl,c purchasing offirearms for large 
numbers of Americans. This legislation limited the purchase of firearms 
through the mails and also restricted the importation of surplus mflitary ri­
fles. The act also prohibited the purchase of firearms by those with felony 
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convk:tions., even though lhe legislation provided no means of checking a 
purchaser~~ record. Some of the provisions of1he 1968 act would later be 
modified by legislation passed in 1986. 

The J968 act proved to be some1hing of a watershed. Since then a na­
tional debate over gun control and a subsidiary debate over the meaning o( 
the Second A,ncndment have become perennial features in American poli ­
tics. The rise of a highly visible national gun control movement since the 
1960s duri ng has been something new in American poUticaJ life. Some ad­
herents of this 1lew politic.al movement have advocated relatively moderate 
measures. These have included screcr'ling measures designed to prevent in• 
divi<luals with suspect backgrounds, criminal records, or histories of mental 
instability from purchasing fi rearms. Such measures are essentially exten• 
sions of Ci rearms regul.uio,1s that have lo.ng existed in many states, attempts 
to limit firearms use by undesirable persons. These kinds of regulations have 
long existed even in states with state constitutional protection for the right to 
bear arms and courts willing to enforce such guarantees. The more modest 
measures pose little threat to tl,e general public's right to possess firearms. 

But since the l960s, others have argued for more radical measures. Their 
view ha.s been that state and local government a11d, more importantly, the 
federal government can and should outlaw the general public's right to pos• 
sess whole categories of firearms that had previously been owned by large 
n.umbers of law•abiding citizens. Many in the gun control movement argued 
that ownership of guns for self-defense or as part of a universal citizens' mili­
tia was dangerous and atavistic. They claimed that the only legitimate reason 
for civilfan firearms ownership was for sporti11gpurposes. usuaJly hunting, 
and that even that ownership should be permitted only under stringent li­
censing. Efforts were made to ban firearms that d id not 01eet this "sporting 
purposes" definition. In the 1970s and 1980s gun control advocates urged 
the banning of handguns, particularly cheap ones popularly known popu• 
larly as "Saturday Night Specials." Ill the I 990s many gun control supporters 
advocated bans on "assault weapons;' a term employed without great preci• 
sion to include semiautomatic rifles with military features such as bayonet 
lugs and pistol grips, or vi.rtuaUy all semiautomatic rifles, depending on the 
user's definition. The gun control move0le11t scored some success with its 
campaign againstassau1t weapons. A handful of states enacted bans on some 
semiautomatic fl.rearms. Congress enacted a ten-year prohibition on the sale 
of semiautomatic rifles with military-style features in l 994. Congress re­
fused to renew the ban in 2004. 

This advocacy of wholesale res1 rictions on firearms ownership helped 
bring about the modern debate over the meaning of the Second Amend• 
men1. Much of the effort to reinterpret the Second Amendment as a colJec-

. 
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tive right has been an attempt to justify proposed firearms restrictions that 
at eatlier periods in American history would have been regarded as un• 
constitutional. Since the 1960s a vigorous polemical debate over whether 
the amend,nent should be seen asa broad individual righ1 or as a right lim• 
itcd to a highly controlled militia context has been waged in the nation's ed• 
itorial pages and broadcast media. 

Despite the passion of the public debate, the Supreme Court kept a curi­
ous silence on the issue. The Court had opportunities to address it: the lower 
federal courts in the 1970s and 1980s upheld gun control legislation either 
by citing Miller for the proposition that the Second Amendment only pro• 
tected the right to bear arms in a 1nilitia context when addressing federal 
legis.lation, or Presser for the proposition that the amendment did not apply 
to the states. The Suprem.c! Court declined to grant certiorari in these cases 
and provide a deftnitive modern ruling on the issue. 

If the Cou,rt bas been reluctant to directly address theissue of the Second 
Amendment and its applicability to the gun control issue, it hasJ curiously 
enough, been willing to acknowledge the right to bear arms as dicta in cases 
extraneous to the gun control issue. Starting with Justice Harlan's dissent in 
the 1961 case Poe v. Ullman, involving a Connecticut anti 4 contraception 
statute, the right to bear arms has frequently been noted in privacy cases: 

{T]he fuU scope of the liberty guaranH .. '<'d by the Due Pr0<:ess Clause cannot be 
found in or limited by the precise terms of the spt---cific guatantees elsewhere 
provided in the Con5-titulion. Th.is "liberty'" is not a series of isolated poi.nts 
prkked out in tenns of tht. taking of propt"rty~ the fre«lom of sp,ced1, press. and 
religion; lht right to kup nnd bear ,mns.,. (hal.ic:s added)" 

Statements by other justices. sometimes in dicta, sometimes in statements to 
the press, have given heart to supporters of either the individual or collective 
rights viewpoints, but the Court retained its institu1ional silence on the S\1b• 

ject. 
Lf the Supreme Court in recent decades has been reluctant lo address the 

controversy, other important legal actors have been making pronounce• 
ments on the Second Amendment and the right to arms more generaUy. 
Forty-four of the fifty states have right to keep and bear arms provisions in 
their constitutions. Whi1c the federal jurisprudence on the right is some­
what thin, slate courts have developed a rather robust jurisprudence, rang­
ing fromJairly restrictive to fairly expansive views of the right. Congress has 
also played a role in Second Amendment interpretation. In 1982 the Senate 
Judidaty Cor:nmittee1s Subcommittee on the Constitution issued a report 
supporting the individual rights ,•iew of the amendment. Four years later 
Congress passed the Firearms Owners Protection Act, protecting the right 
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of interstate travel with firearms. The statute was prefaced with congres­
sional findings declaring the Second Amendment an individual right. 

The J 980s would see the rise of the academic debate over Jhe Second 
Amend,n ent. At first it was a debate that mainly engaged i_ndependent 
scholars nol affUiatcd with unjversities and usually connected to groups sup­
porting or opposing stricter gun controls. Because the subject inherently in­
volves a debate over original intentions or understandings. historians tended 
to enter the debate sooner tha.n scholars in the legal academy. Something of 
a milestone in thehistoryofthedebate came in 1989 wi1h the publicalion of 
Sanford Levinson's "The Embarrassing Second Amendment."" in the fo/e 
Law Journal. r:or the first 1ime since gun cootrol had become a national issue 
in the l960s, a major constitutional scholar was arguing in a leading law 
journal that the Second Amendment deserved a serious examination and 
that the individua_l rights view was likely the rnore accurate one. Levinson's 
article spurred other scholars in law, history. and political science to take up 
the issue with such leading scholars as Akhil Amar, Saul Cornell, Leonard 
Levy, Jack Rakove, Laurence Tribe, William Van Alstyne, and Garry Wills, 
among rnany othcrs.14 

The new scho!arship probably played a part in reawakening interest on 
the part of the judidary in the Second Amendment. Supreme Court Justice 
Clarence Thomas indicated a favorable disposition toward the individual 
rights reading of the amendment in the 1997 case United States v, Printz. n 
Justice Scalia has expressed support for the individual rights view in schol­
arly commentary. A major breakthrough for individual rights advocates 
came in 2001 with the Fifth Circuit case United Swtes v, Emerson. 16 In Etner­
son, which involved a Second Amendment challenge to a prosecution of an 
individual who possessed a firearm in violation of a restraining order. the 
Fifth Circuil Court of Appeals held that the Second Amendment was an in­
dividual right but that a restraining order prohibiting possession of firearms 
on the part of an individual suspected of domestic violence was reasonable 
regulalion. A 2002 decision by the Ninth Circuit Court of Appeals in Silveira 
v. Lockyer upheld Califori~ia's ban on assault weapons, holding that the Sec­
ond Amendment was a coUective right. The decision seemed written in part 
to rebul the Fifth Circuit's opinion in t:.·merson.17 

National politics would also play a role in issues of Second Amendment 
inlerpretation. The election of George Bush in the very dose election of2000 
brought to national office an administration that had enjoyed the support of 
the National Rifle Assodalion, which probably l ipped the clec1oral balance 
in a number of states. One result of this was a nev .. •attitude in the Justice De­
partment more supportive of the individual rights view than had been the 
case in recent decades. In 2004 the altorney general's office under Attorney 
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General John Ashctoft's direction issued a formal memorandum on the Sec• 
ond Amendment. The memorandum reflected Ashcroft's long•standing 
support for the individual rights interpretation. As might be expected. the 
memorandum met with strong criticism by proponents of stricter gun con­
trol o.nd strong support by its opponents. The Ashcroft memorandum was 
interesting for its detailed analysis of the history and meaning of the Second 
Amendment, reflecting much of the new scholarship that had de\'eloped 
since the 1990s.,. 

The debate continues into the twenty-first century. Et continues to be 
waged in academic journals and the popular media. The Supreme Court 
still retains its institutional reluctance to enter the fray. although Chief )us• 
tice John Roberts in his 2005 confirmation hearing indicated that he be­
lieved the proper interpretation of the Second Amendment was still an open 
issue and one that the lower federal courts had not resolved. The political 
branches of goven,ment seem largely sympathetic 10 protecting the right to 
have arms. During the 1990s and continuing into the first decade of the 
twenty-first century. an increasing number of states have passed legislation 
Uberaliung the rigbt of citi',ens to carry guns for self-protection, a reflection 
of both public fears of crime and the political skill of the National RiOe As­
sociation. Some forty states have statutes permitting almost anyone eligible 
to own a firearm to obtain a license to carry a concealed weapon. In 2006 
Congress passed legislation prohibiting lawsuits against firearms manufac• 
turers for criminal misuse of firearms. The legislation contained findings 
that the Second Amendment protected a right of individuals regardless of 
whether or not they were members of the militia. That same year Congress 
also passed legislation prohibiting public officials from disarming citi1.ens 
during times of natural disaster. This measure was enacted in part in re• 
sponse to actions taken by New Orleans officials during Hurricane Katrina, 
During that crisis New Orleans police confiscated guns from citizens in 
New Orleans, sometimes in dramatic confrontations played out on national 
television. 

The March 2007 decision by the U.S. Court of Appeals for the D.C. Cir­
cuit O\'Crturning the District of Columbia's handgun ban on Second Amend­
ment grounds undoubtedly played a key role in ending the Supreme Court's 
traditional reluctance to consider Second Amendment cases. In a 2-1 de'Ci• 
sion in the case Parker v. District of Columbia, a three-judge panel of the D.C. 
Circuit declared the District of Columbia's ban on handguns unconstitu­
tional." The majority opinion authored by Judge Laurence H. Silberman of 
the D.C. Circuit held that the Second Amendment was a right of individuals 
and that the District of Columbia's ban contravened that right. It was the first 
time that a federal cQurt had held that a specific piece of gun control legisla-
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tion violated the Second Amendment. The full D.C. Circuil denied the Dis• 
trict of Columbia's petition for an en bane hearing or hearing b)' the full D.C. 
Circuit, tht1S lett ing 1he panel opinion stand.,o The government of the Dis• 
t rict of Columbia filed a petition for certiorari which was granted in No 4 

vember. 
This chapter is being completed in early December of 2007. As we are 

writing, parties and amici are preparing briefs fo_r what will be the most im• 
portant Second A1nendrnent case in United States history, Oral arguments 
in the case involving the handgu1l ban in the District of Columbia wiU take 
place in lhespringof2008 with a decision likely in the early summer. We, of 
course. do not know how the Court is going to rule but its d ecision is not 
likely to end the academic and popular debate over the amendment. The de­
bate over arms and rights in contemporary America is fueled by mi.xcd feel­
ings and often contradictory impulses on the part of the American people. 
Times of crisis, natural disasters like Hurr.icane Katrina, or the attacks on 
September 11 , 2001, illustrate one dimension of the debate. During such oc• 
casions we often see media reports of dramatic increases in sales of guns as 
an indication that large numbers of ordinary citizens see firearms ownership 
as useful when public officials seem powerless to protect the population. 
Another dimension of the debate is often seen when particularly horrible 
killings occur with firearms, mass shootings in schools and workplaces are 
vivid. albeit rare. examples. Al such time-s the public often demands new 

measures desig1led to keep guns out of the hands of those likely to commit 
rondom acts of violence. These highly visible occurrences intensify the de• 
bate over gun control and the subsidiary debate over the meaning of the Sec­
ond Amend1nent. 

l.n many ways the time has come for a new debate over the Second 
Amendment, its meaning and how it might be applied in the twenty~first 
century. The idea rhat the right to keep and bear a~ms was meant to be tied 
so closely to membership and participation in a militia over which the gov .. 
ernment has total power to orga11ize or fail to organize is one that cao only 
be sustained lbrough a highly strained reading of the history. Like ninc-
1ecn1h4century jurist Thomas Cooley we a]so believe that such a reading ere• 
ates a right that the government can defeat at any time simply by the way it 
decides to organize the militia. We would accept no such reading with any 
other provision of the Bill of Rights, nor should we with the Second Amend• 
ment. 

Bui to say that the individual rights reading of the Second Amendment 
is the more plausible and stronger reading of the provision shou.ld not end 
debate on the issue. There should be a debate over whether or not the 
amendment should simply be repealed. Clearly many advocates of strong 
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gun control measures believe the amendment to be an a,'lachronisn,, a relic 
of an atavistic age of universal militias. posses, slave patrols. vigilantes, and 
cit-iiens armed agah1st each other. If th.is is so, they should make that case. (t 
is a hard case to make in an America with widespread gun ownership and 
some forty.four states that have enacted or reenacted right to bear anns pro• 
visions in their state constitutions in the twentieth ccntory, but in the final 
analysis radical constitutional change should be the result of sustained de· 
bate and amendment, not simply ignoring or creatively reinterpreting key 
constitutional provisions. 

There is, however, an even more interesting debate that might be had 
with respect to publlc safety and the right 10 bear arms. That deba1c would 
involve examining how best to recognize and protect the right while also aJ. 
lowing legislatures leeway to develop criminologically sound measures de­
signed to limit, insofar as possib1e, access to weapons on the part of career 
criminals and those who are mentally unstable. Such a debate would involve 
recognizing that the right to have arms has been and remains par1 of the 
American constitutional trad.itjoo) that it is valued by large segments of SO· 

ciet-y, aud that the right sets real limits on governmental regulation. It also 
involves recognizing that measures designed to keep weapons out of unde· 
slrable hands are not necessariJy inconsistent with this right. In the second 
half of the twentieth century. we were unable to develop this kind of debate 
on the national level precisely because of the efforc to redefine the Second 
Amendment into m4l".anir'lglessneSf. Perhaps in the fLtst h~I( of the 1wenty­

first century a greater willingness to recognize the Second Amendment will 
aUow the dialogue 10 begin. 
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The Enigmatic Place of 
Property Rights in Modern 
Constitutional Thought 

JAM.ES W. £LY, JR. 

The notion that property ownership is essential for the enjoyment ofuberty 
has Jong been a fundamental tenet of Anglo-American constitutional 
thought. Property is more than the physical possession of an object. The 
concept of ownetship encompasses a range of interests. induding 1he right 
to use, develop. and dispose of one's property. Envisioning property owner• 
ship as establishing the basis for iodjvidual autonomy from government co­
ercion, the framers of the Constitution placed a high value on the security of 
property rights. Echoing the philosopher John Locke, John Rutledge of 
South Carolina ad,•ised the Philadelphia convention that "Property was cer­
tainly the principal object of Society:·• Further, the framers believed that re­
spect for property rights was crucial to encourage the growth of national 
\vealth. ln the main the framers relied upon a variety of institutional ar• 
rangements, such as the separation of powers, to guard the rights of property 
owners. Still, the Constitution and Bill of Rights contain importnnt provi • 
sions designed to restrain legislnt.ive incursions on property rights. 

Not surprisingly, therefore, throughout most of American history the 
Supreme Court functioned as a guardian of property and economic rights 
against legislative encroachments. Although the Progressive movement of 
the early twentieth century challenged the high constitutional stand.Ing of 
property and called for greater governmental management of the economy, 
the Supreme Court remained leery o flaws that limited the rights of property 
o\\11ers. The Court's defense of traditiooal property rights in the I 930s, how­
ever, threatened the New Deal program to combat the Great Depression, 
eventually causing President Frankli.n 0 . Roosevelt to propose ttis plan to 
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rebellion.2 Alexis de Tocqueville quoted a Louisiana planter named 
Brown in 1831: "It is an odd thing, at New Orleans the coloured 
men always make common cause with the whites against the · 
blacks."3 A U.S. Navy officer, appointed to a post at New Orleans 
shortly after the Louisiana Purchase, observed that the question 
remained open as to whether 'Tf]he free quadroon mulatto and 
black people ... will be entitled to the rights of citizens or not .... 
It is worth the consideration of government they may be made good 
citizens or formidable abettors of the .. . slaves if they should ever 
be troublesome."4 

General James Wilkinson's report to the Secretary of War early 
the next year also expressed an interesting mixture of hope and 
fear with respect to the free black population of Louisiana: 

The Jealousies of the People of Colour & the Whites seem to be 
increasing, & if I may judge from what I see & hear, the former 
are most to be relied by us for they have universally mounted 
the Eagle in their Hats & avow their attachment to the United 
States-while the latter still demonstrate their love for the 
Mother Country and do not conceal the fond Hope, that some 
incident of the depending War [the Napoleonic Wars], may re­
turn them to Her Bosom-I speak generally-The People of 
Colour are all armed, and it is my Opinion a single envious art­
ful bold incendiary, by rousing their fears & exciting their 
Hopes, might produce those Horrible Scenes of Bloodshed & 
rapine, which have been so frequently noticed in St. Domingo 
[Haiti].5 

2. Laura Foner, "The Free People of Color in Louisiana and St. Dom­
ingue," Journal of Social History 3 [Summer 1970]:420-421. H. E. 
Sterx, The Free Negro in Ante-Bellum Louisiana (Rutherford, N.J.: 
Fairleigh Dickinson University Press, 1972), 84-89, and less directly, 
Gwendolyn Midlo Hall, Africans in Colonial Louisiana: The Develop­
ment of Afro-Creole Culture in the Eighteenth Century (Baton Rouge: 
Louisiana State University Press, 1992), 323-324, describe this same 
balance of power position of free blacks in Spanish Louisiana in the 
1780s and 1790s. 

3. Tocqueville, Journey, 62. 
4. Benjamin Morgan to Chandler Price, August 7, 1803, Clarence 

Edwin Carter, ed., Territorial Papers of the United States (hereinafter 
Territorial Papers) (Washington, D.C.: Government Printing Office, 
1940) 9:7. 

5. James Wilkinson to the Secretary of War, January 11, 1804, Terri-
torial Papers 9: 160. 
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The well-known "Address from the Free People of Color'' to Gover­
nor Claiborne, also in January of 1804, expressed the desire of the 
colored militia to continue to serve the new government.6 Governor 
Claiborne accepted this volunteer colored militia, for which he r e­
ceived much criticism, 7 suggesting that the hostility of Louisiana 
whites to armed blacks remained strong. The fear was perhaps un­
derstandable; the records for early Louisiana are full of evidence 
and rumors of slave rebellion, in which the whites believed the free 
blacks would take the slave side. 8 

Significantly with respect to the question of concealed weapons, 
one of the free mulatto informants against a French agitator named 
Le Grand accused him of asking, "if the Slaves in General were ac­
quainted with the use of fire Arms whether they were allowed to 
wear them .... They were to make themselves masters of all the 
Arms Ammunition &c. and to assassinate all those persons who 
should refuse to join them or made the smallest resistance to their 
measures."9 

Unlike Kentucky, dueling apparently was not a factor in Louisi­
ana's ban of concealed carrying of arms in 1813. France appears to 
have played a major role in the revival of dueling in the late eight­
eenth century in Europe, and the Francophone population of Lou­
isiana certainly preserved this French tradition , with duels still 
fought in New Orleans at the beginning of the twentieth century. 

6. Territorial Papers 9: 17 4-175. 
7. Governor Claiborne to the Secretary of State, January 26, 1805, 

Territorial Papers 9:381; Governor Claiborne to the Secretary of State, 
January 8, 1806, Territorial Papers 9:561. See Secretary of War Dear­
born's suggestion to Claiborne to diminish the colored militia in H. 
Dearborn to Governor Claiborne, February 20, 1804, William C. Clai­
borne, Dunbar Rowland, ed. , Official Letter Books of W.C.C. Claiborne 
(Jackson: Mississippi Department of Archives and History, 1917), 2:54-
55. 

8. Governor Claiborne to the President, April 15, 1804, Territorial 
Papers 9:222; Secretary Graham to the Secretary of State, September 
9, 1805, Territorial Papers 9:499; John Watkins to Secretary Graham, 
September 6, 1805, Territorial Papers 9:500-504; Secretary Graham to 
the Secretary of State, Territorial Papers 9:556 (a message in code, be­
cause of its delicacy); James Mather to Governor Claiborne, January 8, 
1809, Territorial Papers 9:817-819; Thomas H. Cushing to Governor 
Claiborne, January 10, 1809, Territorial Papers 9:819-820. 

9. John Watkins to Secretary Graham, September 6, 1805, Territorial 
Papers 9:501. 
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But the French dueling tradition involved swords, and therefore 
"fatalities and even serious wounds were rare, for a scratch usually 
sufficed to bring the combat to an end." 10 American duelists used 
pistols and occasionally shotguns, rifles, carbines, and Bowie 
knives, with much deadlier results. 11 Louisiana, perhaps because 
dueling was so much a part of the Creole tradition, even compared 
to the South, was a late adopter of a dueling oath constitutional 
provision-in 1848. The measure was apparently never enforced. 12 

In the case of Louisiana, an interesting immigrant population 
appeared shortly before the Louisiana concealed weapon laws. 
Many French planter refugees from the Haitian Revolution had set­
tled in Spanish Caribbean colonies. In 1809, Napoleon crowned his 
brother Joseph Bonaparte as King of Spain. A nationalistic reac­
tion in Spanish America led to anti-French violence, followed by ex­
pulsion of the French. A contemporary report found that 9,059 of 
these expelled Frenchmen had moved to Louisiana. This popula­
tion consisted of 2,731 whites, 3,102 free blacks, and 3,226 slaves, 
changing the Anglophone/Francophone balance of power. Many of 
the new arrivals were of a higher class than the native French 
population. 18 

If higher pretensions meant more dq_eling among this new a:ris­
tocracy, this might well explain the timing of the 1813 concealed 
weapon law. The 1809 immigrants would not yet be American citi­
zens, and therefore unable to exert political power to prevent pas­
sage of such a law. There is, however, no evidence from the English 
language press of Louisiana to support such a hypothesis. There is 
abundant evidence of what seems to have caused the concealed 
weapon law-not duelists, but backwoodsmen. 

New Orleans in the first two decades of American rule was a ri­
otous and violent town. A report to the Secretary of the Treasury 
about the newly acquired Louisiana territory described the sort of 
policing that New Orleans would require and why: "The Govern­
ment of a city, exposed to the riots of untractable sailors, drunken 
Indians, and Kentucky boatmen, more vicious and savage than ei­
ther, must be considerably energetic." 14 Several years later, the 

10. Stevens, Pistols at Ten Paces, 130. 
11. Stevens, Pistols at Ten Paces, 21-23, 88-91; Asbury, The French 

Quarter, 142-143. . 
12. Asbury, The French Quarter, 145. 
13. Ingersoll, "Old New Orleans," 711-713. 
14. John Pintard to the Secretary of the Treasury, September 14, 

1803, Territorial Papers 9:52. 
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problem had apparently not subsided. John Watkins's letter to 
Governor Claiborne observed that, "From peculiar Circumstances 
we are surrounded with more than an ordinary portion of vicious 
men," requiring severe punishments, and a Black Code "to enforce 
all that Discipline which our situation requires .... "15 

The opening of the Mississippi to duty-free trade dramatically 
expanded commerce from Kentucky, Ohio, Indiana, and Illinois.16 
This increased commerce, however, brought not only commercial 
expansion to New Orleans, but also a wild and violent population of 
flatboatmen. Known to the French-speaking population as Kain­
tocks, they sometimes worked their way downriver simply for the 
opportunity to visit the New Orleans fleshpots: 

It was with good reason that the Creoles feared and disliked 
the Kaintocks, for the robustious river men, thousands of whom 
came ashore at New Orleans every year, caused more trouble 
than any other class in the history of the city. . . . rr]he flat­
boat bullies devoted themselves to the activities which com­
bined to form what they call a frolic-drinking, fighting, gam­
bling in the resorts. . . . Singly and in groups they issued from 
the dives and literally terrorized the town, invading and fre­
quently wrecking the respectable coffee-houses, cabarets, res­
taurants, and theaters; and attended on these excursions by a 
horde of thieves and garroters who pillaged and murdered 
while the flatboat men kept the police and citizens fully occu­
pied. The police were utterly unable to cope with such fero­
cious brawlers as the bullies of the Mississippi, and failed to 

15. John Watkins to Governor Claiborne, April 2, 1806, Territorial 
Papers 9:821. 

16. Dennis C. Rousey, Policing the Southern City: New Orleans, 1805-
1889 (Baton Rouge: Louisiana State University Press, 1996), 12-13; 
Rohrbough, The Trans-Appalachian Frontier, 359-360; Asbury, The 
French Quarter, 94-95. Cuming, Sketches, 266, described commercial 
shipping from Kentucky to New Orleans in 1807 .. Fordham, Personal 
Narrative, 79, 106, 116, described commercial shipping between the 
Ohio River or Illinois Territory to and from New Orleans in 1817, and 
passenger travel that would allow him to leave Illinois and "be with 
you in Hertfordshire, via New Orleans, in two months." Carlton, The 
New Purchase, 185, described commercial ventures involving the float­
ing of produce at least as early as the 1820s from the Kentucky/Indiana 
border to New Orleans. 
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maintain even a semblance of order in the city when the river 
men went on a rampage. 17 

Indeed, the New Orleans police were so effectively routed by the 
flatboatmen that they were disarmed by the city government for 
cowardice. 18 

Unlike for Kentucky, there are both legislative and newspaper 
accounts of the Louisiana Legislature's actions in passing the con­
cealed weapon law. Unfortunately, the newspaper accounts of 
Lousiana's legislative actions tell us no more than the official legis­
lative Journal-a simple statement of actions taken on bills. 19 A 
careful reading of the New Orleans, Louisiana Gazette and Daily 
Advertiser1 for 1812 and 1813 and the New Orleans, Louisiana 
Courrier for 1813 reveals nothing that might illuminate the legisla­
ture's reasons for adopting a concealed weapon law. There is more 
coverage of murders and duels in other states and nations20 than in 
Louisiana itself.21 Yet there are obscure references that suggest 
that there were high levels of murder in New Orleans that, for 

17. Asbury, The French Quarter, 94-95. Michael Allen, Western 
Rivermen, 1763-1861: Ohio and Mississippi Boatmen and the Myth of 
the Alligator Horse (Baton Rouge: Louisiana State University Press, 
1990), 45, 111, 123-126, similarly confirmed the violent nature of these 
hard working, hard drinking, usually illiterate backwoodsmen. Allen, 
93-94, pointed to wharf records to demonstrate that these boatmen had 
overwhelmingly "English, Scotch, and Scotch-Irish surnames." 

18. Asbury, The French Quarter, 95-96. Rousey, Policing the South­
ern City, 17-19, 33, mentioned an attempt to disarm the New Orleans 
police in 1806 because of an incident involving some brawling sailors 
and an innocent bystander whom the police injured-not because of 
cowardice. 

19. (New Orleans) Louisiana Courrier, February 12, 1813; February 
15, 1813; March 12, 1813; Journal de la Chambre des Representans 
Pendant la Seconde Session de la Premiere Legislature de l'Etat de la 
Louisiane (New Orleans: P. K Wagner, 1813), 131. Examination of 
General Index to the First Twelve Volumes, or First Series, of Niles' 
Weekly Register (Baltimore: Franklin Press, 1818), and Niles' Weekly 
Register, 1-5, provided no information about the Louisiana statute. 

20. "A Duel Between a Kentuckian and an Englishman," LG&DA, 
April 23, 1812; "Robbery and Murder," LG&DA, May 23, 1812; "From 
the London Courier, May 12th," LG&DA, July 21, 1812; untitled article 
about a Baltimore murder, LG&DA, August 7, 1812. 

21. "Horrid Murder," LG&DA, August 8, 1812; "Robbery and Mur­
der," LG&DA, February 6, 1813. 
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whatever reason, were not published: "~o assassinations since 
our last!!"22 In a town of 17,000 people,23 a day passing without 
murder is a sobering thought indeed. 

Why was there so little coverage of murders, if a day without a 
murder was worthy of attention? These murders, for the most part, 
took place among temporary residents from upriver. The popula­
tion of New Orleans quadrupled during the first twenty years of 
American rule (from 1803 to 1823), and as much as "one-third to 
one-fourth of the increase was composed of thieves, ruffians, vaga­
bonds, and prostitutes" becoming part of "the lowest and most vi­
cious elements of New Orleans' population specialized in catering to 
the vices and appetites of the Kaintocks . ... "24 

In a section of town known as "the Swamp," the flatboatnien and 
the ruffians engaged in mayhem and scores of fights every night, 
averaging, by some estimates, half a dozen murders each week 
"none investigated by the municipal authorities, or, for that matter'. 
even reported."25 The police did not enter "the Swamp," much less 
attempt to impose any law within it. As long as the problem stayed 
among these troublesome men from out of town, murders would 
have been of little concern to the permanent residents of New Or­
leans. A concealed weapon law, however, provided an opportunity 
to suppress the carrying of weapons in respectable parts of the city, 
especially against a troublesome class of people whose presence was 
necessary for commercial reasons. 2s 

When we analyze the 1813 law with the back country flatboat­
men in mind, some of the law's interesting characteristics make a 
lot more sense. The law's preamble promised more than the body of 
the law delivered: 

Whereas assassination and attempts to commit the same, have 
of late been of such frequent occurrence as to become a subject 
of serious alarm to the peaceable and well disposed inhabitants 
of this state; and whereas the same is in a great measure to be 

22. "t:arNo assassinations since our last!!," LG&DA, January 21, 
1813. John Smith Kendall, History of New Orleans (Chicago: Lewis 
Publishing Co., 1922), 1:66-67, based on New Orleans death records, 
confirmed that homicide levels were extraordinarily high in New Or­
leans during this period. 

23. Rousey, Policing the Southern City, 11. 
24. Asbury, The French Quarter, 98-99. 
25. Asbury, The French Quarter, 100. 
26. Asbury, The French Quarter, 98-100. 
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attributed to the dangerous and wicked practice of carrying 
about in public places concealed and deadly weapons, or going 
to the same armed in an unnecessary manner .... 27 

While the preamble suggests that the following law will deal with 
"going ... armed in' an unnecessary manner," and not just con­
cealed weapons, the statute only prohibits concea'led carrying of any 
weapon, "such as a dirk, dagger, knife, pistol or any other deadly 
weapon ... tbat do not appear in full open view .... "28 

The statute is similar to the Kentucky law in some respects. The 
punishment was a fine of $20 to $50, "one half to the use of the 
state and the balance to the informer .... "29 These would have 
been' extre~ely heavy fines-and rewards-to flatboatmen who ar­
rived in New Orleans with an average of $36 pay in their pocket.8Cl 
But where the Kentucky statute's punishment was limited to fines, 
a second violation of the Louisiana law carried not only a fine of up 
to $100 but also up to six months imprisonment. A vaguely worded 
section provided for capital punishment for use of a concealed 
weapon against a person, though it is unclear whether death was 
reserved for those assaults that resulted in death or for any battery 
with a concealed weapon. 

Finally, a section provided that persons convicted under this law 
could be ordered to post a bond to keep the peace, and anyone un­
able to post such a bond could be jailed for up to twenty days. 81 The 
most important difference between the Kentucky and Louisiana 
statutes, however, is that the Louisiana statute had no exemption 
for travelers-and the reason for this difference, and the ability to 
jail offenders who could not post a bond, becomes clear once it is 
understood that the Louisiana statute was aimed at back country 
flatboatmen, all of whom were "travelers." 

How vigorously was this statute enforced? Against respectable 
members of society, apparently not very vigorously. Joseph Holt 
Ingraham visited New Orleans in the 1830s and described how 

27. Acts Passed at the Second Session of the First Legi,slature of the 
State of Louisiana, hereinafter Louisiana Acts (1813) (New Orleans: 
Baird and Wagner, 1813), 172-175 .. 

28. Louisiana Acts (1813), 172-175. 
29. Louisiana Acts (1813), 172-175. 
30. Allen, Western Rivermen, 102. 
31. Louisiana Acts (1813), 172-175. 
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"Every, or nearly every gentleman" carried a sword cane, or a con­
cealed dirk, apparently with little fear of punishment. 82 

Other pieces of evidence from the same period suggest that the 
law was either not enforced vigorously, or that it was widely diso­
beyed. Judge Canonge, "in his charge to the grand jury of the 
criminal court of New Orleans ... particularly calls attention to the 
prevalence of drunkenness, and the habit of carrying concealed 
weapons. From these, says he, results the greater part of those odi­
ous crimes which have added so many cases to the criminal docket 
of New Orleans."88 

An incident in the Louisiana statehouse during the same period 
suggests that the law also was not taken very seriously by elected 
officials. On February 3, 1836, "a distinguished lawyer of New Or­
leans" entered the Louisiana House of Representatives chamber 
and struck the Speaker of the House with a cane. The Speaker 
drew a pistol (apparently concealed, unless the "distinguished law­
yer'' was suicidal) and fired through the lawyer's coat, without hit­
ting the lawyer. The lawyer then drew a pistol and wounded the 
Speaker.84 

Ingraham's observations and this incident involving the Speaker 
of the House suggest that the concealed weapon laws were not in­
tended to apply to gentlemen, or at least that gentlemen did not be­
lieve themselves honor bound to obey the law. This would be con· 
sistent with a Kentucky flatboatmen theory of motivation, since 
gentlemen with concealed weapons were not considered a public 
safety concern. 

Louisiana's 1813 statute waited until 1850 to be challenged on 
constitutional grounds, perhaps because the Louisiana Constitution 
had no guarantee of a right to keep and bear arms. When the 
challenge came, it was based on the Second Amendment to the U.S. 
Constitution. While the Louisiana Supreme Court accepted that 
the Second Amendment was a limitation on the state's power, it 
upheld the ban on concea'led carrying of deadly weapons: 

This law became absolutely necessary to counteract a vicious 
state of society, growing out of the habit of carrying concealed 
weapons, and to prevent bloodshed and assassinations commit-

32. Ingraham, The South-West, 1:89-90. 
33. "Judge Canonge ... ," (Little Rock) Arkansas State Gazette, De­

cember 12, 1837, 3. 
34. Murray, Travels, 1:142-143. 
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ted upon unsuspecting persons. It interfered with no man's 
right to carry arms (to use its own words), "in full open view," 
which places men upon an equality. This is the right guaran­
teed by the Constitution of the United States, and which is cal­
culated to incite men to a manly and noble defence of them­
selves, if necessary, and of their country, without any tendency 
to secret advantages and unmanly assassination.35 

This judicial elucidation of the purpose of the concealed weapon 
law took place almost forty years after its passage, at a time when 
the exact details of early New Orleans would have remained only in 
the memories of a few old men. While the Louisiana Supreme 
Court agre'ed that the problem was "a vicious state of society," it 
also argued that this vicious state grew "out of the habit of carrying 
concealed weapons ... " rather than, as the historical evidence 
suggests, the other way around. This decision also seems oblivious 
to the targeted nature of the law, perhaps because it was easier to 
defend a general statute than one that was selectively enforced. As 
will become obvious in later chapters, Louisiana is unique in that it 
adopted a concealed weapon law not because of its residents, but 
because of its visitors. 

35. State v. Chandler, 5 La. An. 489, 490, 491 (1850). 

Chapter 6 

Indiana 

Indiana is often thought of as a northern state, but like other 
parts of the Northwest Territory, settlers in the southern part 
of the state were usually of southern origin, while settlers in the 

northern part of the state were often from Puritan-dominated New 
England. Southerners dominated early immigration to the Old 
Northwest, and "southern culture predominated in Ohio, Indiana, 
and Illinois until the 1830s."1 

John Stillman Wright described 1818 southern Indiana and its 
settlers. From his description of their diet as consisting of "hominy, 
hoe-cakes, and hogs" and his reproduction of their accent, it is clear 
that these settlers were backwoodsmen from the southern states. 
To Wright's distress and disgust, the southern Indiana settlers re­
solved disputes personally: 

Although every county has its seat of justice, as they are 
termed, yet people, most frequently, depend on their own per­
sonal powers, for the redress of their real or imaginary griev­
ances; and the most powerful arm generally wins the cause; ex­
cept when, as has sometimes happened, the knife or dirk of one 
of the combatants ends the awful conflict. This heathenish 
mode of deciding controversies is so frequently resorted to, that 
the sight of persons disfigured by having an eye gouged out, or 
a nose, lip, ear, or finger bit off, is too common to excite sur-

1. Berwanger, The Frontier, 18. 
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prise or disgust, after a person has been a short time in the 
country [emphasis in original].2 

At the same time that travelers reported frequent violence, 
sheriffs seem to have left no documentary evidence of performing 
any official functions associated with these personal attacks. John 
Tipton served as sheriff of Harrison County, Indiana, from 1816 to 
1820. One might conclude from reading his collected papers that 
his duties involved only disputes about runaway slaves and exe­
cuting civil judgments; almost nothing in his papers and letters 
from this period indicates any serious crimes came under his juris­
diction other than those related to kidnapping of slaves. 3 

Exammation of the only Indiana newspaper that covered the pe­
riod provides little information about the level of violence, perhaps 
because the town of publication was so small-though still one of 
the urban centers of frontier Indiana. 4 Many of the reports of mur­
ders and violent attacks, moreover, provided no information about 
the weapon used, much less whether it might have been concealed. 6 

At least one murder given sensational coverage did apparently 
involve concealed weapons. Two young men were competing for the 
affections of a young lady in Lawrenceburgh, Indiana. Mr. Fuller 
offered Mr. Warren the chance to write a note disclaiming any in­
terest in her, or engage in a duel. Mr. Warren declined to do either, 
at which point Fuller shot and killed Warren with a pistol. The re­
port emphasized that Warren was "highly respected" and Fuller, his 
murderer, was "pleasing in his address, intelligence, and communi­
cative." The report closes with, "Great God! Is this human nature? 
When the restraining power of offended Heaven is withdrawn, man 
becomes desperate, and dies by his own hand."6 

There is some discussion of dueling in this Indiana newspaper, 
but mostly of duels fought in other states. 7 However, there is other 

2. Wright, Letters from the West, 62-63. 
3. Tipton, The John Tipton Papers, 1:119-225. 
4. Rohrbough, The Trans-Appalachian Frontier, 363. 
5. "Trial for Murder," Brookville Enquirer & Indiana Telegraph 

(hereinafter BE&I'I), June 18, 1819, 2. Examination of indices for 
Niles' Weekly Register, 13-18, reveals nothing about the Indiana con­
cealed weapon law. 

6. "Communicated," BE&IT, January 14, 1820, 3. 
7. "On the 6th inst. a duel was fought near Bladensburg ... ," 

BE&IT, February 26, 1819, 2; "A man of the name of Stuard lost his life 
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evidence that dueling was common enough in Indiana to be worthy 
of discussion and condemnation. A letter to the editor from "Squib" 
complains about the pretensions of gentlemen, and humorously 
suggests that their code of conduct requires them to be ignorant of 
anything useful, to "swear with energetic eloquence," to gamble, 
and to "express an extraordinary sense of honor, and at the same 
time declare with the most unequivocal expression, your determina­
tion to wipe out every stain it receives by a challenge. Also, be fre­
quent and loud in your complaints of the tyrany [sic] and oppres­
sion of the laws against dueling."8 Squib's complaint certainly 
shows a class consciousness, but in this case, attacking those with 
pretensions of being members of a higher class-the men who be-
lieved that dueling was a sign of their aristocracy. · 

Somewhat less belligerent than those that "Squib" satirized, but 
still showing the importance of the culture of honor in Indiana, is 
an ad from a William Shannon. Shannon complained of a whis­
pering campaign against him that alleged he had been jailed in 
Wayne County for a felony , which he strongly denied. "There are 
some people that will ransack a county to destroy the standing of a 
man, and thereby leave a lasting stain on families who had no con­
trol over the transaction. I will give a Reward of ONE HUNDRED 
DOLLARS to any creditable person that will announce to the Public 
the facts that I am charged with, supported by affidavit."9 

A traveler's account described how the Indiana Legislature 
struggled with the problem of dueling in January 1818, and in a 
way that suggests a connection between brawling, dueling, and the 
use of deadly weapons, reminiscent of Kentucky's situation: 

A repeal of the old law against duelling has been obtained, and 
a new one enacted which subjects delinquents to corporal pun­
ishments, in addition to the other penalties of fine and disabil­
ity to hold public offices .... 

This bill was thrown out at the third reading. The subject is 
involved in more difficulty than it is in Europe. Every State 
has attempted to put a stop to duelling, and some have nearly 
effected it, but the manners and dispositions have not become 
more moderate [or] more mild. There are a number of dissi-

last week . . . ," BE&IT, March 26, 1819, 2; "A pair of dunces agreed to 
shoot at each other . .. ," BE&IT, September 17, 1819, 2. 

8. "Squib," BE&IT, March 5, 1819, 2. 
9. "To The Public," BE&IT, March 5, 1819, 3. 
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pated and desperate characters, from all parts of the world, as­
sembled in these Western States; and these, of course, are 
overbearing and violent. It is nearly impossible for a man to be 
so circumspect, as to avoid giving offence to these irritable spir-
its, who, in fact, do not always want for provocation to be inso­
lent. The Kentuckians on these occasions use their dirks, and 
the Ohio men are abusive. Men of education and manners will, 
if they can, fight with weapons and the vulgar bite, kick, and 
gouge each other. 10 

Apparently the bill was eventually passed, contrary to 
Fordham's description of its demise at the third reading. Like Ken­
tucky, Indiana passed a dueling oath requirement for some elected 
officials in 1816, as part of the first legislature's acts. 11 Indiana ex­
panded this dueling oath requirement in 1818 to cover all legisla­
tors, civil and military officials, judicial branch employees, and law­
yers.12 The oath was apparently too onerous for at least one occu­
pation: it was repealed for lawyers in 1820. 13 

In that same year, Indiana adopted a ban on concealed carrying 
of weapons quite similar in form to the Kentucky law. A review of 
the legislative journals published in the Brookville Enquirer & In­
diana Telegraph provided very little detail about its passage. The 
first mention of it was its third reading in the Indiana House on 
January 8, 1820. Its first mention in the Senate was also its third 
reading on January 14, 1820. 14 

In the absence of any other evidence, it seems likely that Indi­
ana had made the same connection as Kentucky-that severe re­
strictions on dueling required regulation of the concealed carrying 
of deadly weapons so as to prevent insults from escalating to homi­
cide. 

The concealed weapon statute was concise. It provided, "That 
any person wearing any dirk, pistol, sword in cane, or any other 
unlawful weapon, concealed, shall be deemed guilty of a misde­
meanor, and on conviction thereof, shall be fined in any sum not ex-

10. Fordham, Personal Narrative, 148-149. 
11. Lewis, "Dissent," 37. 
12. Laws of the State of Indiana, Passed and Published at the Second 

Session of the General Assembly (Corydon: A. & J . Brandon, 1818), 362-
365. 

13. Lewis, "Dissent," 37-38. What may be the law in question was 
reported under "State Legislature," BE&IT, December 31, 1819, 2. 

14. "State Legislature," BE&IT, January 28, 1820, 2; "State Legisla­
ture," BE&IT, February 4, 1820. 
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ceeding one hundred dollars, for the use of county seminaries: Pro­
vided however, that this act shall not be so construed as to affect 
travellers [emphasis in original]." 15 

Like the Kentucky statute, this one punished concealed carrying 
of weapons only by a substantial fine. Like the Kentucky statute, 
and unlike the Louisiana law, it exempted travelers without defin­
ing who is a traveler. An interesting quirk of the statute, unique to 
the concealed weapon laws of the early Republic, was that the fines 
were to go to seminaries. One might read into this that the legisla­
tors saw some connection between carrying concealed weapons and 
a lack of religious instruction. (Indiana amended the law in 1831 so 
that fines no longer went to seminaries.)16 

The Indiana Supreme Court upheld the constitutionality. of this 
statute in State v. Mitchell (1833). The entire decision of the Indi­
ana Supreme Court was a single sentence: "It was held in this case, 
that the statute of 1831, prohibiting all persons, except travelers, 
from wearing or carrying concealed weapons, is not unconstitu­
tional (emphasis in original]."17 The Mitchell decision, in conjunc­
tion with the Bliss v. Commonwealth (Ky. 1822) decision, may ex­
plain why no states adopted concealed weapon laws between 1820 
and 1837. The Bliss decision had firmly declared that the right to 
keep and bear arms was constitutionally protected, even for con­
cealed weapons, and the opinions of constitutional commentators on 
the similar guarantee in the U.S. Constitution were as expansive as 
Bliss in their reading of the right. 18 Until 1833, the only precedent 
in American law concerning concealed weapon regulation was Bliss. 

Significantly, when other state supreme courts upheld bans on 
carrying of concealed weapons, most acknowledged the existence of 

15. Laws of the State of Indiana, Passed at the Fourth Session of the 
General Assembly (Jeffersonville: Isaac Cox, 1820), 39. 

16. Revised Laws of Indiana, in Which Are Comprised All Such Acts 
of a General Nature as Are in Force in Said State; Adopted and Enacted 
by the General Assembly at Their Fifteenth Session (Indianapolis: Doug­
lass & Maguire, 1831), 192. 

17. State v. Mitchell, 3 Blackford 229 (Ind. 1833). See Cramer, For 
the Defense of Themselves and the State, generally for a discussion of 
the role of this decision in setting the pattern of American jurispru­
dence on the right to keep and bear arms. 

18. Cramer, For the Defense of Themselves and the State, 69-71, con­
cerning early constitutional commentary on the federal guarantee, and 
69-96 for an examination of all antebellum decisions on right to keep 
and bear arms. 
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Bliss but instead concluded that Mitchell, a one sentence decision 
without precedent, citations, authorities, or even an argument, was 
more correct.19 Perhaps the hiatus from passage of concealed 
weapon laws between 1820 and 1837 resulted from some question 
as to whether this approach was constitutional. Once the Mitchell 
decision appeared in 1833, there could be at least a legitimate ar­
gument as to the constitutionality of concealed weapon laws, with 
two different supreme courts coming to differing opinions. 

There were many similarities between Indiana and its neighbors 
to the east and west with respect to violence. Elias Pim Fordham 
described a party he attended in the Illinois Territory in 1817 which 
had exclud,ed some "vulgar" party-crashers. Some of Fordham's 
party "armed themselves with Dirks (poignards worn under the 

clothes)" to resist another such attempt, but later "In going away 
some of the gentlemen were insulted by the rabble, but the rumour 
that they [the gentlemen] were armed with dirks and pistols pre­
vented serious mischief."20 

Henry Bradshaw Fearon, a Briton traveling through America in 
1818, described the behavior of the inhabitants of Illinois Territory 
in a way that sounds quite similar to Indiana during the same pe­
riod: "Small provocations insure the most relentless and violent re­
sentments. Duels are frequent. The dirk is an inseparable com­
panion of all classes; and the laws are robbed of their terror, by not 
being firmly and equally administered."21 

Southern Illinois and Ohio, like southern Indiana, were domi­
nated by back country culture, yet they did not adopt concealed 
weapon laws during the early Republic. What made Indiana differ­
ent? While southern culture was dominant in all three states, the 
level <;>£ dominance varied, with Indiana in the lead. The Indiana 
historian Andrew Cayton observed that, "Because Indiana re­

mained far more southern and rural than its counterparts north of 
the Ohio River, opponents of moral and educational reform had 
much greater success there. Indiana was still debating the neces­
sity of public schools long after Ohio and Illinois had committed 
themselves to them."22 

19. State v. Reid, 1 Ala. 619, 620 (1840); State v. Buzzard, 4 Ark. 25, 
28 (1842). 

20. Fordham, Personal Narrative, 219-220. 
21. Fearon, Sketches of America, 260. 
22. Cayton, Frontier Indiana, 294. Also see Rohrbough, The Trans­

Appalachian Frontier, 140-142, for an example of an en masse trans­
plantation of New England village culture to northern Ohio. 
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Another significant difference is that Ohio, being east of Indiana, 
was further removed from the frontier stage of development. Ohio 
entered the Union in 1803; Indiana achieved statehood in 1816; Il­
linois became a state in 1818. Perhaps there was a stage in be­
tween wilderness and full settlement where high levels of violence 

made concealed weapon regulation seem like a good idea. While 
this "frontier stage" might explain Indiana's 1820 law, it fails to ex­
plain Kentucky's 1813 law. Kentucky entered the Union in 1792 

and was certainly further removed from the frontier condition in 
1813 than Indiana was in 1820. 

There is one similarity between Indiana and Kentucky, however, 
that might explain why Illinois did not adopt a concealed weapon 
law during this period. Kentucky and Indiana both adopted Sfvere 
dueling oath measures two years or less before banning the con­
cealed carrying of weapons. Illinois Territory had passed a dueling 
oath measure at some point before 1815, but this law was never 
published. The territorial legislature repealed it in 1815.23 Because 
the Illinois Territory law had never been published, it is possible 

that it did not create the problems of insults escalating to homicide 
that motivated both the Kentucky and Indiana statutes. 

Finally, there is one other significant difference between Illinois 
and Indiana. Illinois was apparently unique among antebellum 
American states in having executed a duelist. William Bennett was 
indicted, convicted, and hanged for causing the death of Alphonso 
Stewart in an 1820 duel. 24 Indeed, one of the startling aspects of 
the many laws passed to prohibit dueling is the rarity of antebellum 
convictions.26 While this unique distinction seems hard to believe, 
others who have researched the matter have found antebellum tri­
als for dueling extraordinarily rare, and convictions even rarer. By 
all accounts, dueling enjoyed widespread support from the antebel­
lum southern population. One British traveler to America in the 

Rohr bough, The Trans-Appalachian Frontier, 67 • 76, emphasizes the 
seminal role of Governor Arthur St. Clair (a Pennsylvanian) in estab­
lishing the laws of the Northwest Territories. 

23. Lewis, "Dissent," 36. That a law was passed but not published 
seems implausible, though territorial governments, as will be seen in 
the discussion of Arkansas, were often "rough and ready'' in their pro­
cedures. Lewis's source was an 1845 Illinois statute. 

24. Lewis, "Dissent," 36-37. 
25. Stevens, Pistols at Ten Paces, 93. 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14861   Page 183 of
295



Compendium_Roth 
Page 0173

84 CoNCEALED WEAPON LAWS OF THE EARLY REPUBLIC 

1830s, after describing in detail a duel in Virginia, decried this ac­
ceptance: 

It is only necessary to add, that both these parties were men of 
as high standing as any in their district, both members of the 
legislature, and that this duel was fought within fifty miles of 
the capital of the United States. Where can we find in the an­
nals of early Rome, or of Gothic barbarism, or anywhere else 
(except, perhaps, some instances of more glaring atrocity in 
Louisian~), a personal quarrel carried on in a spirit more vin­
dictive and barbarous? . . . [I]t does derive some importance, 
as a collateral indication of national character, from the fact 
that the parties were in respectable and responsible positions, 
and that the circumstances attending the duel were related to 
me in a manner rather laudatory of the courage, than depreca­
tory of the thirst of blood displayed .... 2e 

Bennett's execution suggests that dueling had become unaccept­
able behavior to the people of Illinois. The underlying culture of 
honor that provoked dueling oaths and in turn, concealed weapon 
laws, was apparently no longer dominant in Illinois. 

26. Murray, Travels, 1:115-117. Gamble, Savannah Duels, 134-135, 
pointed to evidence from Savannah Grand Jury presentments against 
dueling in 1808 and 1819 that show the practice was alive, well, and in 
no danger of leading to any convictions. 

Chapter 7 

Arkansas 

From the laws that were passed, one might conclude that the 
concern about concealed weapons in the late 1830s was spe­
cific to a few southern states. Yet some evidence suggests 

that there were other places where concealed carrying of deadly 
weapons was becoming more regular, and of some concern, at least 
in a few quarters. In some of the settled cities of the East, as large 
numbers of immigrants arrived in the 1830s, the concealed carrying 
of handguns for self-defense became more common. 1 

The Tuscumbia North Alabamian reprinted a Baltimore grand 
jury report that asserted, "The wearing of deadly weapons . . . is an 
intolerable nuisance, unnecessary in the present state of any civi­
lized community, dangerous in its tendencies, pernicious in its con­
sequences, and destructive alike of good morals and the public 
peace." The grand jury then pointed to the example of Governor 
Tacon in Cuba, who ordered suppression of gambling, then of car­
rying concealed weapons: 

Gov. Tacon does not spend much time in talking or passing 
resolutions-but like Bonaparte, he issues his orders, and the 
thing is done. . . . Persons are now as safe in Havana at all 
times of night as they are in New York. Why cannot our mag-

1. Samuel Walker, Popular Justice: A History of American Criminal 
Justice (New York: Oxford University Press, 1980), 56-59; Richardson, 
Urban Police, 19-28; Kennett and Anderson, The Gun in America, 145-
148; Lane, Policing the City, 3-13, 33-36. 
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istrates administer our good wholesome laws with some of Gov. 
Tacon's decisions.2 

Another example of this increasing concern-or at least aware­
ness-of an increasing level of concealed carrying of weapons ap­
pears in the Clarke County (Ala.) Post, that reported, "No dirk has 
been seen in the Ohio Legislature since a member appeared there 
with a wooden one stuck in his bosom, and a long corn-cob handle 
attached to it."3 The symbolism of the corn-cob handle is obscure, 
but that it was intended as ridicule of the practice of carrying 
deadly weapons is clear. 

As the Louisiana statute's preamble showed, and will be seen 
with some of the Alabama editorials, banning of concealed carrying 
of deadly weapons was often carelessly equated with a ban on any 
form of wearing deadly weapons. This suggests (but does not prove) 
that the open carrying of deadly weapons was subject to sufficient 
social stigma to guarantee that a ban on concealed carry was, effec­
tively, a ban on all carrying. 

If any state typified the back country culture of violence better 
than Kentucky, it may well have been Arkansas. The same year 
that Arkansas became a territory, the commander of the territorial 
militia was killed in a duel. One superior court judge killed another 
in 1824 over a card game. In 1827, "the territorial secretary killed a 
territorial delegate in an affair of honor. To a greater degree than 
in other territories, violence in Arkansas involved some of the 
leading public officeholders."4 Malcolm J . Rohrbough observed, 
"Arkansas had more than its share of bloodshed. Almost everyone 
went armed. The columns of the Arkansas Gazette carried numer­
ous accounts of the violence and mayhem that human beings com­
mitted against one another, much of it in the name of personal 
honor."5 

Many of the statutes adopted in the period 1837-1839 identified 
two specific weapons that were banned for concealed carry. One 
was the Bowie knife, first developed in Arkansas. The other was 
the Arkansas toothpick. These two weapons themselves have a 
story to tell, and it is a reminder that although terror is not a ra­
tional reaction, it often plays a part in the making of laws. 

2. "Wearing deadly Weapons," (Tuscumbia) North Alabamian, June 
23, 1837, 2. 

3. "The force of Ridicule," Clarke County (Ala.) Post, June 16, 1837, 1. 
4. Rohrbaugh, The Trans-Appalachian Frontier, 273-27 4. 
5. Rohrbaugh, The Trans-Appalachian Frontier, 284. 
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The most feared weapon of the 1830s was not a firearm, but the 
Bowie knife. The Bowie knife (and its first cousin, the Arkansas 
toothpick) was "a favored weapon of the Southern aristocracy," a 
knife blade typically eight to twelve inches long, designed for close 
range fighting. 6 Niles' National Register, the preeminent national 
weekly newspaper of the period, carried a series of articles in 1836-
1838 that quickly established the Bowie knife in the national con­
sciousness as a weapon especially suited to killing, of which the in­
cident in the Arkansas legislature (discussed later in this chapter) 
was an especially shocking example. 7 

Bowie Knives from the Collection ofR. L. Wilson8 

The Bowie knife had a fearsome image. At the Kentucky Consti­
tutional Convention of 1849, delegates debated adding a provision 

6. Williamson, "Bowie Knives," 40-53. 
7. Thorp, Bowie Knife, 44; William F. Pope, Early Days in Arkansas 

(Little Rock, Ark.: Frederick W. Allsopp, 1895), 225; "The Murder in 
Arkansas," Niles' National Register 54:258, June 23, 1838. 

8. Original photograph courtesy of R. L. Wilson. Sketches by Rhonda 
Thorne Cramer. 
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to the new constitution to discourage dueling. During those debates 
one of the opponents of the anti-dueling clause observed: "I ask gen­
tlemen which "has produced most misery and mourning in Ken­
tucky, the duel or the bowie knife? Which, I ask, has shed most 
blood, the fair and open combat or the knife of the assassin?"9 

A Texas Supreme Court decision from 1859 (Cockrum v. State) 
also gives some clues about the curious manner in which the courts 
regarded the Bowie knife. Article 610 of the Texas Penal Code 
punished manslaughter committed with a Bowie knife or dagger 
the same as murder. The defendant's attorney argued that by dis­
criminating against an inexpensive weapon, this penalty enhance­
ment would "substantially ... take away the right of bearing arms, 
from him who has not money enough to buy a gun or a pistol." 10 

The Texas Supreme Court justified the enhanced penalty in a way 
that shows the fear of Bowie knives: 

The right to carry a bowie-knife for lawful defence is secured, 
and must be admitted. It is an exceedingly destructive 
weapon. It is difficult to defend against it, by any degree of 
bravery, or any amount of skill. The gun or pistol may miss its 
aim, and when discharged, its dangerous character is lost, or 
diminished at least. The sword may be parried. With these 
weapons men fight for the sake of the combat, to satisfy the 
laws of honor, not necessarily with the intention to kill, or with 
a certainty of killing, when the intention exists. The bowie­
knife differs from these in its device and design; it is the in­
strument of almost certain death. He who carries such a 
weapon, for lawful defence, as he may, makes himself more 
dangerous to the rights of others, considering the frailties of 
human nature, than ifhe carried a less dangerous weapon. 11 

The Cockrum decision is clearly incorrect in its claims about the 
hazard of a Bowie knife relative to other weapons, and yet, a Bowie 
knife made a bloody mess of a person. A pistol or rifle made an al­
most surgical wound by comparison. The sight of a person disem­
boweled with a Bowie knife must have been a profoundly disturbing 
sight. The Cockrum decision's claim was factually incorrect, but 
completely understandable as a human reaction to a horrifying 
sight. 

9. Kentucky Constitutional Convention Debates 1849, 822. 
10. Cockrum v. State, 24 Tex. 394, 396 (1859). 
11. Cockrum v. State, 24 Tex. 394, 402, 403 (1859). 
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Modern Reproductions of the Bowie Knife and Arkansas Toothpick 
(1/4 scale) 12 

While the Bowie knife's mid-1830s notoriety was too late to ex­
plain the 1813 statutes of Louisiana and Kentucky and the 1820 In­
diana statute, the timing was perfect to explain the statutes 
adopted in the late 1830s. All of these laws included the Bowie 
knife, and a few of the statutes that we will examine in later chap­
ters apply only to the Bowie knife-a symbol of human butchery 

12. Sketches by Rhonda Thorne Cramer. 
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that seems to have been a primary target of many of these laws, 
even more than concealed handguns. 

The Bowie knife was not intrinsically different from the daggers 
and hunting knives that were in common use before James Bowie 
handed James Black his model for what would become the Bowie 
knife. 13 While the Bowie knife developed a fearsome reputation 
(and the Niles' National Register's horrified coverage of it may have 
created a national demand for what had been previously a regional 
specialty), 14 it represented a refinement (or perhaps brutalization) 
of existing knives rather than a fundamentally new technology. 

Travelers' accounts and memoirs of Arkansas residents show 
that in territorial days it was a very aggressive, very violent society. 
Henry' Rowe Schoolcraft's account of 1818 Ozark frontier culture is 
instructive. While staying in a settlement of two families, School­
craft pointed to the deplorable state of morals of the inhabitants: "In 
their childish disputes, boys frequently stab each other with knives, 
two instances of which have occurred since our residence here. No 
correction was administered in either case, the act being rather 
looked upon as a promising trait of character."15 And Schoolcraft 
had been there only two weeks! 

Arkansas was awash in dueling and less formal brawls by the 
1820s. 16 In the words of an early settler, these were caused by "the 
want of action and constant occupation, and the great interest 
taken in local politics; or quarrels growing out of some real or fan­
cied wrong, or disputes over a piece of land or other property .... " 
But while a duel was often the outcome, "others resulted in a rough 
and tumble fight or a shooting or cutting scrape."17 Similarly, in 
1831, Arkansas Territorial Governor Pope expressed his concern 
about passions out of control, arguing that the willingness of juries 
to reduce murder to manslaughter encouraged killing: "Men should 
be brought to bridle their passions when life is at stake, and no ex­
cuse for shedding blood should be received but that of absolute ne­
cessity. The distinction between murder and manslaughter should 

13. Thorp, Bowie Knife, 22-23. But see R. P. Bowie, "The Bowie 
Knife," Niles National Register 55:70, September 30, 1838, for a slightly 
different account of its origin, from James Bowie's brother. 

14. Thorp, Bowie Knife, 47. 
15. Schoolcraft, Rude Pursuits, 7 4. 
16. Pope, Early Days, 33-44, 168-172. 
17. Pope, Early Days, 102-103. 
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be abolished in all cases where a dirk, pistol or other deadly weapon 
is used, except in cases of self-defense [emphasis in original]."18 

Unlike in Kentucky, there were newspapers-at least a few­
during the period in which Arkansas apparently passed its first 
concealed weapon law. In examining these newspapers, there was 
no shortage of homicides, attempts at it, and other violent crimes. 
What makes the news coverage so interesting, however, is that the 
volume and nature of the crimes reported did not seem to justify a 
measure aimed specifically at concealed weapons. (Of course, as 
with the coverage of murder in New Orleans in the period 1812-
1813, what newspapers thought appropriate to cover was not neces­
sarily indicative of the volume and nature of the crimes that were 
actually taking place.) 

Like other newspapers of 1837 examined for this work, the Ar­
kansas Times & Advocate observed, "Scenes of murder and robbery 
appear to be the order of the day in the United States."19 But also 
like other newspapers of the day, the murders and almost murders 
considered worthy of coverage in Arkansas newspapers seem to 
have been gathered from an astonishingly large part of the United 
States. Most of these events were reprinted from other newspapers 
and took place in other states.20 In some of these reported crimes, 

18. Pope, Early Days, 103. 
19. "To Our Patrons," AT&A, January 22, 1838, 2. 
20. "It is with hearfelt sorrow . . . " (newspaper editor killed in a Lou­

isiana affray, weapon not specified), (Little Rock) Arkansas State Ga­
zette, October 17, 1837, 2; "We learn from the St. Louis Republi­
can ... ," AT&A, October 30, 1837, 2; "Murder" (in Louisiana), AT&A, 
November 13, 1837, 3; "Murder and Robbery" (discussing a Kentucky 
crime), AT&A, October 30, 1837, 3; "Arrest of a Murderer" (in North 
Carolina), AT&A, November 13, 1837, 3; "Murder in Texas," (Little 
Rock) Arkansas State Gazette, December 5, 1837, 2; "Wm. P. McGrew, 
who was arrested in this state last fall ... " (murder in Alabama, 
weapon unidentified), (Helena, Ark.) Constitutional Journal, December 
14, 1837, 2, also reprinted in (Little Rock) Arkansas State Gazette, De­
cember 5, 1837, 3; "Murder" (in Tennessee), AT&A, January 8, 1838, 2, 
with even more detailed coverage of the same murder in "Inhuman 
Murder," AT&A, January 15, 1838, 2; "Murderers Broke Jail" (in Mis­
sissippi), AT&A, January 15, 1838, 2; "Going Ahead of Arkansas" (in 
Kentucky), AT&A, January 22, 1838, 2; "An affray took place ... " (in 
Mississippi), AT&A, January 29, 1838, 2; "Murder" (in Tennessee, 
weapon not identified), AT&A, February 10, 1838, 2; "Mail Robbery and 
Murder" (in Louisiana or Mississippi, weapon not identified), AT&A, 
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there was no use of deadly weapons, concealed or otherwise.21 Oth­
ers involved weapons unlikely to be restricted by any law, such as 
an axe.22 A few Arkansas incidents did involve deadly weapons, 
though whether they were concealed or not is not clear from the re­
port. 23 

One incident is unclear as to its applicability to concealed 
weapon statutes, since it involved two men engaged in a fight with 
shotguns in downtown Little Rock. The unintentional injury of a 
teenage girl who was a bystander certainly argued that some of Lit­
tle Rock's citizens were both too willing to use firearms and too 
careless about who they hit.24 Other crimes involving firearms re­
ported from Arkansas were clearly crimes of premeditation, in 
which 6oncealment was not an issue.26 In their own category were 
many duels, some of which took place in Arkansas,26 but most of 
which were reported from other states. 27 

Some of the acts of violence reported were clearly forms of rough 
justice. One account described a lawyer wanted for several felonies, 
apparently including rape, and his situation received an entirely 
humorous coverage: "The attorney ... was a few days since shot 
through the suburbs of his 'unmentionables.' Wound said not to be 
mortal, although a transformation to the neuter gender may be se­
riously apprehended."28 

One homicide that did involve concealed deadly weapons, how­
ever, was on center stage and involved players who could not be ig-

February 12, 1838, 2; "The Grand Jury of Shelby County" (in Ken­
tucky), AT&A, February 12, 1838, 2; "Daring Attempt at Murder, Rob­
bery and Arson" (in Missouri, using club and arson), AT&A, March 19, 
1838, 3. 

21. "An affray took place on the public square ... " (location uncer­
tain), (Helena, Ark.) Constitutional Journal, December 14, 1837, 2. 

22. "Horrible" (location uncertain), (Helena, Ark.) Constitutional 
Journal, November 16, 1837, 2, reprinted as well in the (Little Rock) 
Arkansas State Gazette, November 28, 1837, 3. 

23. "Homicide" (weapon not stated), (Little Rock) Arkansas State Ga­
zette, October 31, 1837, 2; "Wm. McKinney was shot dead ... " (in Ar­
kansas), NDRB, January 12, 1838, 2. 

24. "Unfortunate Occurrence," AT&A, March 19, 1838, 2. 
25. "More Murders," AT&A, March 19, 1838, 2. 
26. "A rencounter recently took place ... ," AT&A, October 30, 1837, 

2. 
27. "Duel," AT&A, November 27, 1837, 2; "Duel," "Another Duel," 

AT&A, December 11, 1837, 2; "The Duel," AT&A, March 12, 1838, 2. 
28. "Glorious Uncertainty of the Law," AT&A, February 12, 1838, 2. 
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nored. Two members of the Arkansas House of Representatives 
turned from insults to Bowie knives during debate as to which state 
official should authorize payment of bounties on wolves. Speaker of 
the House John Wilson was president of the Real Estate Bank. 
Representative J. J. Anthony sarcastically suggested that instead of 
having judges sign the wolf bounty warrants, some really important 
official should do so, such as the president of the Real Estate Bank. 

Speaker Wilson took offense and immediately confronted An­
thony, at which point both men drew concealed Bowie knives. An­
thony struck the first blows, and nearly severed Wilson's arm. An­
thony then threw down his knife (or threw it at Wilson), then threw 
a chair at Wilson. In response, Wilson buried his Bowie knife to the 
hilt in Anthony's chest (or abdomen, depending on the account), 
killing him. "Anthony fell, exclaiming, 'I'm a dead man,' and imme­
diately expired."29 "The Speaker himself fell to the floor, weak from 
loss of blood. But on hands and knees he crawled to his dead oppo­
nent, withdrew his Bowie, wiped it clean on Anthony's coat, re­
placed it in its sheath, and fainted." 30 While Wilson was expelled 
from the House on the spot, 31 the killing was ruled excusable by a 
jury in Wilson's home county causing "the most intense indignation 
through the entire State."32 

Local coverage of this shocking crime in the Arkansas Times & 
Advocate was at first quite restrained. After reporting the election 
of Grandison D. Royston "in the place of John Wilson ... expelled," 
the Arkansas Times & Advocate next reported on the expulsion. 
Finally, after admitting that they could have reported it in the pre-

29. Pope, Early Days, 225; "The Murder in Arkansas," Niles' National 
Register 54:258, June 23, 1838. Oddly enough, the newspapers closest 
in time and location to this crime gave the least detailed coverage of 
the struggle. See "General Assembly," AT&A, January 22, 1838, 3. 

30. Thorp, Bowie Knife, 4. 
31. Pope, Early Days, 225-226. But "General Assembly," (Little 

Rock) Arkansas State Gazette, December 12, 1837, 2, reported the ex­
pulsion as taking place two days later. 

32. Thorp, Bowie Knife, 1-5; Pope, Early Days, 226, indicates that 
Wilson requested trial in his home county, perhaps because of the pub­
licity in Little Rock. A contemporary account from a Georgia paper, 
however, claimed that Wilson was tried before three judges in Little 
Rock. See "The trial of John Wilson ... ," (Milledgeville, Ga.) Southern 
Recorder, March 6, 1838. Niles' National Register 54:193, May 26, 
1838, also reported that Wilson was indicted in Pulaski County. "The 
Murder in Arkansas," Niles' National Register 54:258, June 23, 1838. 
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vious issue, the Arkansas Times & Advocate admitted that this 
"unfortunate and much to be lamented affair took place, which we 
then thought proper not to make any notice of."33 The Arkansas 
State Gazette, on the other hand, reported the incident immedi­
ately. 34 Arkansas papers more remote from Little Rock devoted an 
appropriate level of attention to it by calling it, somewhat hyper­
bolically, an "outrage ... without a parallel in the annals of the his­
tory of our country."35 

The Arkansas Times & Advocate appears not to have been alone 
in this desire to avoid discussion of this "unfortunate" incident. The 
official legislative journal's coverage of this event, published in the 
Arkansas Times & Advocate over the next several weeks, at first 
simply swept it under the rug. The legislative journal for the day of 
the killing has Representative Anthony presenting his "preamble 
and resolution, relating to the Real Estate Bank," his last actions 
before the fight began, and a few lines later, the House agreeing to 
a bill for the "relief of J. J. Anthony" (presumably a pension for his 
widow). Anthony's sudden death and Wilson's immediate expulsion 
were simply left out of that day's journal. Only in the following 
day's journal was there any mention of Anthony's death and Wil­
son's expulsion ('for disorderly behaviour''). 36 One might conclude 
from the tone that this was just another only slightly unusual 
event. Not until January 22, 1838 did a revised version of the jour­
nal appear, in which a more accurate account of the day's activities 
appeared. 37 

It is hard to imagine that this deadly incident did not cause the 
Arkansas legislature to ban concealed carrying of deadly weapons, 
but there was simply no coverage of the 1838 Arkansas statute in 
the Arkansas newspapers. Even the summary of laws passed after 

33. "Grandison D. Royston ... ," "On Tuesday last ... ," "Fatal ren­
contre!" AT&A, December 11, 1837. 

34. "The Funeral of Major Joseph J. Anthony ... ," "Unfortunate and 
Fatal Rencontre!" (Little Rock) Arkansas State Gazette, December 5, 
1837, 2. 

35. "Melancholy," (Helena, Ark.) Constitutional Journal, December 
14, 1837, 2. 

36. "General Assembly," AT&A, December 18, 1837, 2. The relief act 
was apparently backdated to before Representative Anthony's murder. 
See "An Act for the Relief of J.J. Anthony," AT&A, March 26, 1838, 1. 

37. "General Assembly," AT&A, January 22, 1838, 2-3. 
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the session ended did not list it. 38 Why was there no discussion of 
this new law? Perhaps because it was not truly new. 

The first session of the Arkansas legislature directed the gover­
nor to appoint two lawyers to "revise and arrange the statute laws 
of this State, and prepare such a code of civil and criminal !aws as, 
in their opinion, may be necessary for the government of this State, 
in accordance with the constitution .... "39 The editor of the pub­
lished edition of these laws explained that, "in no State was ever 
such a revision more imperatively called for, more needful for the 
common weal." The laws in effect in Arkansas when it became a 
state were a mixture of statutes passed by the legislatures of Mis­
souri Arkansas and Louisiana Territories, as well as laws 
"enadted ... by the governor and judges of Arkansas territory." 
The result according to the editor, "resembled some of those old ba­
ronial castles still extant in England, where the Gothic mingles 
with the Cor~thian, the Doric with the Chinese style of architec­
ture, as different ages have added different portions to the hetero-
geneous structure."40 . . 

These revised laws were presented to the Arkansas legislature m 
October 1837, and examined piecemeal by various committees, 
which amended them "as seemed proper."41 The adoption of these 
bills was apparently uncontroversial, with one newspaper com­
menting that "those that have passed, met with but little amend­
ment."42 It is entirely possible that Arkansas's concealed weapon 
law was not new, and therefore uncontroversial. If so, this tells us 
something of how seriously the law was taken, in that at least two 
members of the Arkansas legislature were violating it on that fate­
ful day that Speaker of the House Wilson took offense at Represen­
tative Anthony's insult. 

The 1838 Arkansas statute was upheld in an 1842 Arkansas Su­
preme Court decision that equated self-defen~e with revenge and 
implied there was no right to self-defense. It is also the only an~e­
bellum decision that denied that the "right of the people" was an m-

38. "List of Acts," AT&A, March 12, 1838, 3. 
39. Revised Statutes of the State of Arkansas, Adopted at the October 

Session of the General Assembly of Said State, A.D. 1837 (Boston: 
Weeks Jordan and Co., 1838), v. 

40. Revised Statutes of the State of Arkansas, vi. 
41. Revised Statutes of the State of Arkansas, v-vi. 
42. "The Legislature," (Little Rock) Arkansas State Gazette, Novem­

ber 28, 1837, 2. 
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dividual right to carry arms, though it recognized individuals had a 
right to keep arms. 43 

Most of the concealed weapon laws adopted in the period 1837-
1839 were passed in the few weeks following this bloody and very 
publicized incident. It would be tempting to assume that the killing 
in the Arkansas statehouse had some significant influence on these 
laws that passed like falling dominoes in the weeks after this event. 
Oddly enough, if this killing had any influence on other states, it 
was relatively little, or at least left little evidence. Georgia's law, 
passed twenty-one days after this incident, does not appear to have 
been influenced at all. The first newspaper accounts of this bloody 
event did not appear in Georgia newspapers until January, 1838,44 
after the Georgia statute was signed into law. The first reference in 
Nashville's Daily Republican Banner was on December 21, 1837,45 
after the Tennessee Senate had already passed the Bowie knife bill. 
At most, it might have influenced the Tennessee House, but there 
are no further references to the Arkansas statehouse killing in the 
Daily Republican Banner before the new law was passed. Virginia 
and Alabama's laws prohibiting concealed carry could have been in­
fluenced by this exercise in rude lawmaking, but as will be seen in 
later chapters, the newspaper record for these states is unavailable. 

Unfortunately, we do not have enough information to draw any 
conclusions about why Arkansas passed its concealed weapon law. 
There is nothing in the evidence that would argue against high 
rates of violence as a proximate cause of the law. While Arkansas 
could certainly fit into the "dueling oaths lead to assassination" 
model that fits some of the other states, there is also no evidence 
that confirms it. 

43. State v. Buzzard, 4 Ark. 18, 22 (1842). The majority opinion on 
the nature of the right, and equating self-defense with revenge, was not 
followed by any other courts in the nineteenth century. See Cramer, 
For the Defense of Themselves and the State for an examination of 
American jurisprudence on this subject. 

44. "The Tragedy in Arkansas," (Milledgeville) Georgia Journal, 
January 9, 1838, 3; "A Tragedy in the Arkansas Legislature," Macon 
(Ga.) Telegraph, January 15, 1838, 3; "The Tragedy in Arkansas," 
(Milledgeville, Ga.) Southern Recorder, January 16, 1838, 3. 
Milledgeville was the capital of Georgia during this period. 

45. "A Tragedy in the Arkansas Legislature," NDRB, December 21, 
1837, 3. 
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Text of the Laws 

Concealed weapon statutes adopted before 1846, in chronological 
sequence. 

KENTUCKY (1813) 

CHAP. LXXXIX. 

AN ACT to prevent persons in this Commonwealth from 
wearing concealed Arms, except in certain cases. 

Approved, February 3, 1813. 

Sec. 1. BE it enacted by the general assembly of the com­
monwealth of Kentucky, That any person in this common­
wealth, who shall hereafter wear a pocket pistol, dirk, large 
knife, or sword in a cane, concealed as a weapon, unless 
when travelling on a journey, shall be fined in any sum, not 
less than one hundred dollars; which may be recovered in 
any court having jurisdiction of like sums, by action of debt, 
or on the presentment of a grand jury - and a prosecutor in 
such presentment shall not be necessary. One half of such 
fine shall be to the use of the informer, and the other to the 
use of the commonwealth. 
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This act shall commence and be in force, from and after the 
first day of June. 1 

LOUISIANA (1813) 

AN ACT 

Against carrying concealed weapons, and going armed in 
public places in an unnecessary manner. 

Preamble. Whereas assassination and attempts to commit 
the same, have of late been of such frequent occurrence as 
to become a subject of serious alarm to the peaceable and 
well disposed inhabitants of this state; and whereas the 
same is in a great measure to be attributed to the dangerous 
and wicked practice of carrying about in public places con­
cealed and deadly weapons, or going to the same armed in 
an unnecessary manner, therefore; 

Sect. 1. Be it enacted by the senate and house of representa­
tives of the state of Louisiana, in general assembly con­
vened, That from and after the passage of this act, any per­
son who shall be found with any concealed weapon, such as 
a dirk, dagger, knife, pistol or any other deadly weapon con­
cealed in his bosom, coat or in any other place about him 
that do not appear in full open view, any person so offend­
ing, shall on conviction thereof before any justice of the 
peace, be subject to pay a fine not to exceed fifty dollars nor 
less than twenty dollars, one half to the use of the state, and 
the balance to the informer, and should any person be con­
victed of being guilty of a second offence before any court of 
competent jurisdiction, shall pay a fine of not less than one 
hundred dollars to be applied as aforesaid, and be impris­
oned for a time not exceeding six months. 

Sect. 2. And be it further enacted, That should any person 
stab or shoot, or in any way disable another by such con­
cealed weapons, or should take the life of any person, shall 

. on conviction before any competent court suffer death, or 

1. Acts Passed at the First Session of the Twenty First General As­
sembly for the Commonwealth of Kentucky (Frankfort: Gerard & Berry, 
1813), 100-101. 

TEXT OF THE LAWS 

such other punishment as in the opinion of a jury shall be 
just. 

Sect. 3. And be it further enacted, That when any officer 
has good reason to believe that any person or persons have 
weapons concealed about them, for the purpose of commit­
ting murder, or in any other way armed in such a concealed 
manner, on proof thereof being made to any justice of the 
peace, by the oath of one or more credible witnesses, it shall 
be the duty of such judge and justice to issue a warrant 
against such offender and have him searched, and should he 
be found with such weapons, to fine him in any sum not ex­
ceeding fifty dollars nor less than twenty dollars, and to 
bind over to keep the peace of the state, with such security 
as may appear necessary for one year; and on such offender 
failing to give good and sufficient security as aforesaid; the 
said justice of the peace shall be authorized to commit said 
offender to prison for any time not exceeding twenty days.2 

INDIANA (1820) 

CHAPTER XXIII. 

AN ACT to prohibit the wearing of concealed weapons. 

Approved, January 14, 1820. 

Sec. 1. BE it enacted by the General Assembly of the State of 
Indiana, That any person wearing any dirk, pistol, sword in 
cane, or any other unlawful weapon, concealed, shall be deemed 
guilty of a misdemeanor, and on conviction thereof, shall be 
fined in any sum not exceeding one hundred dollars, for the use 
of county seminaries: Provided however, that this act shall not 
be so construed as to affect travellers.3 

INDIANA (1831) 

Sec. 58. That every person, not being a traveller, who shall 
wear or carry any dirk, pistol, sword in a cane, or other 

145 

2. Acts Passed at the Second Session of the First Legislature of the 
State of Louisiana (New Orleans: Baird and Wagner, 1813), 172-175. 

3. Laws of the State of Indiana, Passed at the Fourth Session of the 
General Assembly (Jeffersonville: Isaac Cox, 1820), 39. 
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dangerous weapon concealed, shall upon conviction thereof, 
be fined in any sum not exceeding one hundred dollars. 4 

ALABAMA (1837) 

AN ACT 

To suppress the use of Bowie Knives. 

Section 1. Be it ena,eted by the Senate and House of Repre­
sentatives of the State of Alabama in General Assembly con­
vened, That if any person carrying any knife or weapon, 
known. as Bowie Knives or Arkansas Tooth-picks, or either 
or any' knife or weapon that shall in form, shape or size, re­
semble a Bowie-Knife or Arkansaw [sic] Tooth-pick, on a 
sudden rencounter, shall cut or stab another with such 
knife, by reason of which he dies, it shall be adjudged mur­
der, and the offender shall suffer the same as if the killing 
had been by malice aforethought. 

Sec. 2. And be it further ena,eted, That for every such 
weapon, sold or given, or otherwise disposed of in this State, 
the person selling, giving or disposing of the same, shall pay 
a tax of one hundred dollars, to be paid into the county 
Treasury; and if any person so selling, giving or disposing of 
such weapon, shall fail to give in the same to his list of tax­
able property, he shall be subject to the pains and penalties 
of perjury. 

Approved June 30, 1837,6 

GEORGIA (1837) 

AN ACT to guard and protect the citizens of this State, 
against the unwarrantable and too prevalent use of deadly 
weapons. 

Section 1. Be it ena,eted by the Senate and House of Repre­
sentatives of the State of Georgia, in General Assembly met, 

4. Revised Laws of Indiana, in Which Are Comprised All Such Acts of 
a General Nature as Are in Force in Said State; Adopted and Enacted 
by the General Assembly at Their Fifteenth Session (Indianapolis: Doug­
lass & Maguire, 1831), 192. 

5. Acts Passed at the Called Session of the General Assembly of the 
State of Alabama (Tuscaloosa: Ferguson & Eaton, 1837), chap. 11, 7. 

TEXT OF THE LAWS 

and it is hereby ena,eted by the authority of the same. That 
from and after the passage of this act, it shall not be lawful 
for any merchant, or vender of wares or merchandize in this 
State, or any other person or persons whatsoever, to sell, or 
offer to sell, or to keep, or have about their person or else­
where, any of the hereinafter described weapons, to wit: 
Bowie, or any other kind of knives, manufactured and sold 
for the purpose of wearing, or carrying the same as arms of 
offence or defence, pistols, dirks, sword canes, spears, &c., 
shall also be contemplated in this act, save such pistols as 
are known and used, as horseman's pistols, &c. 

Sec. 2. And be it further ena,eted by the authority aforesaid, 
That any person or persons within the limits of this State, 
violating the provisions of this act, except as hereafter ex­
cepted, shall, for each and every such offence, be deemed 
guilty of a high misdemeanor, and upon trial and conviction 
thereof, shall be fined, in a sum not exceeding five hundred 
dollars for the first offence, nor less than one hundred dol­
lars at the direction of the Court; and upon a second convic­
tion, and every after conviction of a like offence, in a sum 
not to exceed one thousand dollars, nor less than five hun­
dred dollars, at the discretion of the Court. 

Sec. 3. And be it further ena,eted by the authority aforesaid, 
That is shall be the duty of all civil officers, to be vigilent 
[sic] in carrying the provisions of this act into full effect, as 
well also as Grand Jurors, to make presentments of each 
and every offence under this act, which shall come under 
their knowledge. 

Sec. 4. And be it further ena,eted by the authority aforesaid, 
That all fines and forfeitures arising under this act, shall be 
paid into the county Treasury, to be appropriated to county 
purposes: Provided, nevertheless, that the provisions of this 
act shall not extend to Sheriffs, Deputy Sheriffs, Marshals, 
Constables, Overseers or Patrols, in actual discharge of 
their respective duties, but not otherwise: Provided, also, 
that no person or persons, shall be found guilty of violating 
the before recited act, who shall openly wear, externally, 
Bowie Knives, Dirks, Tooth Picks, Spears, and which shall 
be exposed plainly to view: And provided, nevertheless, that 
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the prov1s10ns of this act shall not extend to prevent 
venders, or any other persons who now own and have for 
sale, any of the aforesaid weapons, before the first day of 
March next. 

Sec. 5. And be it further enacted by the authority aforesaid, 
That all laws and parts of laws militating against this act, 
be, and the same are, hereby repealed.6 

T~SSEE-(1838) 

CHAPTER CXXXVII. 
·/ 

An Act to suppress the sale and use of Bowie Knives and 
Arkansas Tooth Picks in this State. 

Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That if any merchant, pedlar, jeweller 
confectioner, grocery keeper, or other person or person~ 
whatsoever, shall sell or offer to sell, or shall bring into this 
State, for the purpose of selling, giving or disposing of in 
any other manner whatsoever, any Bowie knife or knives, 
?r Arkansas tooth picks, or any knife or weapon that shall 
m form, shape or size resemble a Bowie knife or any Arkan­
sas tooth pick, such merchant, pedlar, jeweller, confectioner, 
grocery keeper, or other person or persons for every such 
Bowie knife or knives, or weapon that shall in form, shape 
or size resemble a Bowie knife or Arkansas tooth pick so 
sold, given or otherwise disposed of, shall be guilty of a mis­
demeanor, and upon conviction thereof upon indictment or 
presentment, shall be fined in a sum not less than one hun­
dred dollars, nor more than five hundred dollars, and shall 
be imprisoned in the county jail for a person not less than 
one month nor more than six months. 

Sec. 2. That if any person shall wear any Bowie knife, Ar­
kansas tooth pick, or other knife or weapon that shall in 
form, shape or size resemble a Bowie knife or Arkansas 
tooth pick under his clothes, or keep the same concealed 
about his person, such person shall be guilty of a misde­
meanor, and upon conviction thereof shall be fined in a sum 

6. Acts of the General Assembly of the State of Georgia Passed in 
Milledgeville at an Annual Session in November and December, 1837 
(Milledgeville: P. L. Robinson, 1838), 90-91. 

TEXT OF THE LAWS 

not less than two hundred dollars, nor more than five bun• 
dred dollars, and shall be imprisoned in the county jail not 
less than three months and not more than six months. 

Sec. 3. That if any person shall maliciously draw or attempt 
to draw any Bowie knife, Arkansas tooth pick, or any knife 
or weapon that shall in form, shape or size resemble a 
Bowie knife or Arkansas tooth pick, from under his clothes 
or from any place of concealment about his person for the 
purpose of sticking, cutting, awing, or intimidating any 
other person, s~ch person so drawing or attempting to 
draw, shall be guilty of a felony, and upon conviction thereof 
shall be confined in the jail and penitentiary house of this 
State for a period of time not less than three years, :nor 
more than five years. 

Sec. 4. That if any person carrying any knife or weapon 
known as a Bowie knife, Arkansas tooth pick, or· any knife 
or weapon that shall in form, shape or size resemble a 
Bowie knife, on a sudden rencounter, shall cut or stab an­
other person with such knife or weapon, whether death en­
su~s or not, such person so stabbing or cutting shall be 
guilty of a felony, and upon conviction thereof shall be con­
fined in the jail and penitentiary house of this State for a 
period of time not less than three years, nor more th~ fif. 
teen years. 

Sec. 5. That this act shall be in force from and after the 
first day of March next. And it shall be the duty of the sev­
eral judges of the circuit courts in this State to give the 
same in charge to the grand jury every term of the respec­
tive courts, and any civil officer who shall arrest and prose­
cute to conviction and punishment any person guilty of any 
of the offences enumerated in this act, shall be entitled to 
the sum of fifty dollars, to be taxed in the bill of costs, and 
the atto~ey general shall be entitled to a tax fee of twenty 
dollars m each case, when a _defendant shall be convicted, 
and no prosecutor required on any presentment or indict­
ment for any of the offences enumerated in this act. 7 

149 

7. Acts Passed at the First Session of the Twenty-Second General As­
sembly of the State of Tennessee: 1837-8 (Nashville: S, Nye & Co. 1838) 
200-201. ' ' 
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ARKANSAS (1838) 

Every person who shall wear any pistol, dirk, butcher or 
lar e knife or a sword in a cane, conceale~ as a weapon, 
unfess upo~ a journey, shall be adju~ged guilty of ~ m~~t 
meanor and upon conviction thereof, m the county m_ w I~ 

the said offence shall have been committed, shall be fmed m 
any sum not less than twentyfive dollars, nor more than one 
hundred dollars, one half to be paid into the countY_ tre~s­
ury, the other half to the informer, and_shall also ~e rmpns­
oned not less than one, nor more than six months. 

VIRGINIA (1838) 

Chap. 101.-An ACT to prevent the carrying of concealed 
weapons. 

[Passed February 2, 1838.] 

1 Be it enacted by the general assembly. That if any pe~son 
shall hereafter habitually or generally keep or carry a out 
his person any pistol, dirk, bowie knife, or any other weapon 
of the like kind, from the use of which the dea~h of any per­
son might probably ensue, and the same be hidden or con­
cealed from common observation, and he ~e thereof con-

. ted he shall for every such offence forfeit and. pay the 
;~~ df not less than fifty doll~rs nor more t~~n five hu~ 
dred dollars, or be imprisoned m the com1!1on Jail for a ~e~ 
not less than one month nor more tha~ six months, a_n or 
each instance at the discretion of the Ju!y; and a m~~ety ~f 
the penalty recovered in any prosecut10n und~r ! is. ac ' 
'shall be given to any person who may voluntarily mst1tute 
the same. 

2 And be it further enacted, That if any per_son shall hereaf­
t~r be examined in any county or corporat10n cou!--t upon a 
charge of murder or felony, perpetrated by _shootmg, stab­
bing, maiming, cutting or wounding, an~ it shall appear 
that the offence charged was in fact committed by any s;t 
wea on as is above mentioned, and that t~e same was I • 

den ~r concealed from or kept out of the view of the person 

8. Revised Statutes of the State of Ark~nsas, Adopted at the (BO~~~:;; 
Session of the General Assembly of Said State, A.D. 1837 . 
Weeks, Jordan and Co., 1838), Div. VIII, Art. I, § 13, p. 280. 

TEXT OF THE LAWS 

against whom it was used, until within the space of one half 
hour next preceding the commission of the act, or the inflic­
tion of the wound, which shall be charged to have caused 
the death, or constituted the felony, it shall be the duty of 
the examining court to state that the fact did so appear from 
the evidence; and if the court shall discharge or acquit the 
accused, such discharge or acquittal shall be no bar to an 
indictment for the same offence in the superior court having 
jurisdiction thereof, provided the same be found within one 
year thereafter. And whether the accused shall be by such 
court sent on for further trial or discharged, it shall be law­
ful to charge in the indictment that the offence was commit­
ted in any of the modes herein before described; and upon 
the trial it shall be the duty of the jury (if they find the ac­
cused not guilty of the murder or felony) to find also 
whether the act charged was in fact committed by the ac­
cused, though not feloniously, and whether the same was 
committed or done with or by means of any pistol, dirk, 
bowie knife, or other dangerous weapon, which was con­
cealed from or kept out of the view of the person on or 
against whom it was used, for the space before mentioned, 
next preceding such use thereof; and if the jury find that 
the act was so committed, they shall assess a fine against 
the accused, and it shall be lawful for the court to pro­
nounce judgment as in cases of misdemeanor. 

3. This act shall be in force from and after the first day of 
June next.9 

ALABAMA (1839) 

AN ACT 

To suppress the evil practice of carrying weapons secretly. 

Section 1. Be it enacted by the Senate and House of Repre­
sentatives of the State of Alabama in General Assembly con­
vened, That if any person shall carry concealed about his 
person any species of fire arms, or any bowie knife, Arkan­
saw [sic] tooth-pick, or any other knife of the like kind, dirk, 
or any other deadly weapon, the person so offending, shall 
on conviction thereof, before any court having competent ju-

9. Acts of the General Assembly of Virginia, Passed at the Session of 
1838 (Richmond: Thomas Ritchie, 1838), 76-77. 
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risdiction, pay a fine not less than fifty nor more than five 
hundred dollars, to be assessed by the jury trying the case; 
and be imprisoned for a term not exceeding three months, 
at the discretion of the Judge of said court. 

Sec. 2. And be it further enacted, That it shall be the duty 
of the Judges of the several Circuit Courts of this State to 
give this act specially in charge of the Grand Juries, at the 
commencement of each term of said Courts. 

Sec. 3. And be it further enacted, That the Secretary of 
State shall cause this act to be published for three months 
in the papers of Mobile, Montgomery, Tuscumbia, 
Huntsville, Wetumpka and Tuscaloosa, which publishers 
shall be paid out of any money in the Treasury not other­
wise appropriated. 

Approved Feb. 1, 1839. 10 

IO. Acts Passed at the Annual Session of the General Assembly of the 
State of Alabama (Tuscaloosa: Hale & Eaton, 1838 [1839D, chap. 77, 67-
68. 

$. 2$ ... (5££. 
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William Simpson, laborer, on the first day of April, ... 1833, with force and arms, ... be­
ing arrayed in a warlike manner, then and there in a certain public street and highway 
situate, unlawfully, and co the great terror and disturbance of divers good citizens cif che 
said state, then and there being, an affray did make, in contempt of the laws of the land, 
co the evil example of all ochers in the like case offending, and against the peace and 
dignity of che srace. 11 

Simpson was convicted, and fined $20. On appeal, the Tennessee Supreme 
Court concluded that the indictment leading to conviction was defective, because 
the crime of making an "affray" requires: 

First. There muse be fighting. Second. This fighting must be by or between two or 
more persons. And, Third. It must be in some public place to cause terror to the peo­
ple. Hence it must follow, that if either of rhese requisites are wanting, co wit, fighting 
or actual violence, and the number of persons necessary for the constitution of it. 12 

After discussing Edward III's Statute of Northampton (1328) that prohibited the 
carrying of "dangerous and unusual arms," and Hawkins' interpretation of it as not 
prohibiting completely the carrying of arms, the Court went on to point out its 
inapplicability to this case: 

Bue suppose it to be assumed on any ground, that our ancestors adopted and brought 
over with them chis English statute, or portion of the common law, our constitution has 
completely abrogated it; it says, "that the freemen of chis state have a right co keep and co 
bear arms for their common defence." Arricle 11, sec. 26. Ir is submitted, that chis 
clause of our constitution fully meets and opposes the passage or clause in Hawkins, of "a 
man's arming himself with dangerous and unusual weapons," as being an independent 
ground of affray, so as of itself to constitute the offence cognizable by indictment. By 
this clause of the constitution, an express power is given and secured to all the free citi­
zens of the state to keep and bear arms for their defence, without any qualification what­
ever as co their kind or nature; and it is conceived, that it would be going much too far, 
to impair by construction or abridgment a constitutional privilege which is so declared; 
neither, afrer so solemn an instrument hath said the people may carry arms, can we be 
permitted to impute co the acts thus licensed such a necessarily consequent operation as 
terror co the people co be incurred thereby; we must attribute co the framers of it the ab­
sence of such a view. 13 

The judgment against Simpson was reversed. 
Justice Peck, in a dissenting opinion, was unwilling to reverse the judgement, but 

his reasoning similarly supports the majority opinion with respect to the applicabil­
ity of the statute of Edward III and the carrying of arms: 

One can commit an affray, as by arming himself, rushing into a public place and threat­
ening to kill. Though the words do not make the affray, yet the acts coupled with chem 
will, if fear ensue, amount co an affray. .. It is not true, as supposed, chat co constitute an 
affray there must be a fighting of two in a public place. An assault by one in a public 
place will be an affray, though if in a private place, the same act would amount to noth­
ing more than an assault. 14 

None of the justices on either side of this decision were prepared to hold the 
bearing of arms by itself as a violation of either common law or the Statute of 
Northampton, and the majority recognized Tennessee's "for the common defence" 

11 Simpson v. State, 5 Yerg. 356, 357 (Tenn. 1833). 
12 Simpson v. State, 5 Yerg. 356, 358 (Tenn. 1833). 
13 Simpson v. State, 5 Yerg. 356,359,360 (Tenn. 1833). 
14 Simpson v. State, 5 Yerg. 356, 363 (Tenn. 1833). 
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Constitutional provision as protecting an individual right co carry such arms. Since 
the justices were concerned with the carrying of arms in such a manner as would 
induce "terror co che people," it is hard co see how they could have justified a law 
that prohibited concealed carry. Arms chat could not be seen could hardly produce 
terror. 

Bue something interesting happened in 1834, the year after the Simpson deci­
sion-the Tennessee state constitution was revised. Article 11, §26, adopted in 
1796, had originally said: "That the freemen of this Seate have a right co keep and 
to bear arms for their common defence." The 1834 revisions changed chis section 
co: "That the free white men of chis State have a right to keep and co bear arms for 
their common defence." 15 [emphasis added] 

In 1833, it guaranteed the right to all "freemen," regardless of race. Did the 
Simpson v. State (1833) provision cause the 1834 revision co the Tennessee Consti­
tution? Was Simpson a free black? Or did the awareness of the potential chat free 
blacks could carry arms provoke the change? 

There is another, more likely explanation for the Tennessee constitutional 
change, and che increasingly ambivalent attitude about the right co carry arms dur­
ing chis period in the South. Nae Turner's rebellion, in August 1831 had provoked 
great fear in the South: 

Despite the fact chat after 1831 no more slave insurrections were seen in the South, it 
was precisely then chat the South became most victimized by its own fears, being "racked 
at intervals," as Clement Easton writes, "by dark rumors and imagined plots." These 
periodic upheavals over suspected revolts--characterized by furious vigilante hunts and 
wild confusion, all based on mirage--constitute one of the more bizarre chapters in 
Southern history. 16 

and: 

Under the antebellum color-caste system, the status of free Negroes in Tennessee steadily 
deteriorated. The state legislature, in 1831, barred the immigration of free blacks into 
the state.. . . The constitutional convention of 1834 produced a further restriction bi 
withdrawing the legal right to vote which free blacks previously had held in Tennessee. 1 

It appears that concern about the dangers of armed free blacks providing arms to 
slaves was already on the rise, even before Turner's particularly bloody uprising. 
Florida had enacted a license procedure for carrying of firearms by free blacks in 
1828, but repealed it in February of 1831, disarming free blacks in public. It may 
be, however, that Turner's rebellion hastened a process already under way, for 
Maryland and Virginia both passed prohibitions of free blacks carrying arms in 
December 1831 and Georgia completely prohibited black possession of firearms in 
1833. Similarly, Florida authorized "white citizen patrols to seize arms found in the 
homes of slaves and free blacks ... " However, the statute provided at least the pos­
sibility that a good reason might prevent punishment. 18 

15 Thorpe, 6:3424, 6:3428. 
16 Stanley M. Elkins, Slavery, (Chicago: University of Chicago Press, 1968), 209,220. 
17 Joseph H. Cartwright, The Triumph of Jim Crow, (Knoxville, Tenn.: University of Tennessee 

Press, 1976), 4. 
18 Robert J. Como! and Raymond T. Diamond, 'The Second Amendment: Toward An Afro­

Americanise Reconsideration", in Georgetown Law journal, 80:2 [December 199 l], 337-8. 
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The next decision by the Tennessee Supreme Court was considerably different: 
Aymette v. Sta~e (I 840) . This is one of those cases with far-reaching impact, princi­
pally because It so narrowly defined the nght to keep and bear arms. It was cited 
repeatedly during the nineteenth century as courts looked for precedents to uphold 
restrictions on the carrying of arms. 

In 1837, the Tennessee Legislature had prohibited the carrying of concealed 
Bowie knifes; interestingly enough, no other weapons were similarly restricted. 
William Aymette, on June 26, 1839, at Pulaski, in Giles County, 

had fallen out with one Hamilton, and that about ten o'clock, p.m., he went in search of 
him to a hotel, swearing he would have his heart's blood. He had a bowie-knife con­
cealed under his vest and suspended to the waistband of his breeches, which he took out 
occasionally and brandished in his hand. He was put out of the hotel, and proceeded 
from place to place in search of Hamilton, and occasionally exhibited his knife. 

The jury, under the charge of the court, returned a verdict of guilty. 

Aymette was fined $200, a stiff fine in 1840. On appeal, Aymette argued that 
the law was unconstitutional, based on article 11, §26 of the Tennessee 
Constitution. The Tennessee Supreme Court pointed to the laws of Charles II, 
prohibiting arms to those who had "not lands of the yearly value of£ I 00," and ar­
gued that the English Bill of Rights (1689) protection of the right co arms: 

does n.ot mean far private defence, but, being armed, they may as a body rise up to defend 
their ?tst rights, and compel their rulers to r~spect the laws. This declaration of right is 
made m reference to the fact before complained of, that the people had been disarmed, 
and soldiers quarc7red among th~m contrary to law. The complaint was against the gov­
ernment. The gnevances to which they were thus forced to submit were for the most 
part of a public character, and could have been redressed only by the people rising up for 
their common defence, to vindicate their rights. 

The section under consideration, in our bill of rights, was adopted in reference to these 
historical faces, and in this point of view the language is most appropriate and expressive. 
Its words are, "the free white men of this state have a right to keep and bear arms for 
their common defence." le, co be sure, asserts the right much more broadly than the 
statute of I William & Mary. For the right there asserted is subject co the disabilities 
contained in t~e act of Charles IL There, Tords and esquires, and their sons, and persons 
whose yearly income from land amount to £100, were of suitable condition co keep 
arms. Bue, with us, every free white man is of suitable condition, and, therefore, every 
free white man may keep and bear arms. But to keep and bear arms for what? If the 
history of the subject had left in doubt the object for which the rights is secured, the 
words that are employed must completely remove chat doubt. It is declared chat they 
may keep and bear arms for their common defence... The object, then, for which the 
right of keeping and bearing arms is secured is the defence of the public. The ftee white 
men "!ay ~eep arms to protect the public liberty, to keep_ in awe those who are in power, and 
to maintain the supremacy of the laws and the constitution. 19 [emphasis added] 

The right to possess military arms as tools of revolution and resistance were 
guaranteed not simply to organized militias, but to individual free white men: 

The words "b_ear arms," too, have reference to their military use, and were not employed 
to mean weanng chem about the person as part of the dress. As the object for which the 
right to keep ~nd bear arms is s.ecured is of a general and public nature, to be exercised 
?Y the people m a body, for their common defence, so the arms the right to keep which 
1s secured are such as are usually employed in civilized warfare, and that constitute the 

l9Aymettev. State, 2 Hump. (21 Tenn.) 154,155,156,158 (1840). 
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not only upon constitutional grounds, but upon the immutable principles of natural and 
equal justice, that all men have a right to, and which ro deprive them of amounts to tyr­
anny and oppression. Can it be doubted, that if the Legislature, in moments of high 
political excitement or of revolution, were to pas~ an act disarming ch_e ":hole populari_on 
of the State, that such an act would be utterly VOid, not only because It violated the spirit 
and tenor of the Constitution, but because it invaded the original rights of natural jus­
tice?37 

Lacy also illustrated how the same reasoning used to justify laws prohibiting con­
cealed carry could be extended in equally absurd ways to deprive the people of other 
rights protected by the Federal and state constitutions: 

The people are secured in their persons, houses, papers, and effects, against unwarrant­
able searches and seizures; but on probable cause, supported by oath and affirmation. 
Now, if the Legislature possess the power claimed for it, it surely has the means of carry­
ing it into effect. Can it, directly or indirectly, invade the sanctuaries of private life and 
of personal security, by authorizing a public inquisition to search for either open or con­
cealed weapons? Besides, private property cannot be taken for public uses, without due 
compensation being first made according to law. A man's arms are his private property: 
how, then, can he be legally deprived of them? If they can forbid him, under the penalty 
of fine and imprisonment, to keep them concealed or exposed about his person, or on his 
own premises, although their unrestrained use may be necessary for all the purposes of 
his ordinary business and of personal defence, then certainly the right of keeping and 
bearing arms according to his own discretion, is infringed and violated, and his own free 
will in the management of chis property abridged and destroyed. 

Lacy pointed out a potential inequity from such an approach to this right: 

[S]uppose a citizen of the State were indicted upon a charge of murder, and he could 
make out a clear case of justifiable homicide, the laws of nature, upon which the laws of 
society are presumed to be based, instead of punishing, commends for the act; of course, 
he stands acquitted of all blame; but, on the trial, the evidence shows that he was com­
pelled to take life with a concealed weapon, and the State thinks proper to indict him for 
this new offence, which is forbidden by an act of the Legislature; and the proof being 
clear upon the point, of course he may be convicted and rendered infamous for life. 
What then becomes of the right of self-defence? Is it not swept away from him by legis­
lative discretion, and the doctrine of self-preservation destroyed, which nature has im­
planted in the breast of every living creature, and which no laws, either human or divine, 
can abrogate or annul?38 

The majority opinion in the Buzzard decision is by far the most extreme state­
ment in opposition to an individual right ro keep and bear arms in the period be­
fore the Civil War. It not only is contrary to the liberal view of the right to arms, 
but it also lacks the republican understanding that arms, to be effective in defense of 
public liberty, required widespread possession among the people. 

The following year, the State v. Huntly (1843) decision was handed down by the 
North Carolina Supreme Court. The North Carolina Supreme Court's decision far 
more accurately describes both the republican and liberal schools of the Second 
Amendment. A Robert Huntly was convicted of, "The offence of riding or going 
armed with unusual and dangerous weapons to the terror of the people ... an 
offence at common law .... " 

37 Statev. Buzzard, 4Ark. 18, 36, 37 (1842). 
38 State v. Buzzard, 4 Ark. 18, 37, 38, 39 (1842). 
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While Huntly's attorney tried to claim that North Carolina's constitutional pro­
tection of the right to "bear arms for the defence of the State" overrode the Statute 
of Northampton (1328), the North Carolina Supreme Court did not agree: 

While it secures to him a right of which he cannot be deprived, it holds forth the duty in 
execution of which that right is to be exercised. If he employ those arms, which he 
ought to wield for the safety and protection of his country, to the annoyance and terror 
and danger of its citizens, he deserves but the severer condemnation for the abuse of the 
high privilege, with which he has been invested. 

While acknowledging that the provision of the North Carolina Constitution was, as 
che text suggests, "for the defence of the State," this decision also recognized that an 
individual right was created by it. 

For its justification of the conviction, the Court pointed to Sir John Knight's case 
in Hawkins' Treatises of the Pleas of the Crown to demonstrate that being armed for 
the purpose of terrorizing people was a violation of the common law, and that the 
Statute of Northampton merely codified and provided "only special penalties and 
modes of proceeding for its more effectual suppression." More important, North 
Carolina had specifically renounced the statutory law of England and Great Britain 
on January 1, 1838. 

While agreeing that the actions for which Huntly was convicted were a violation 
of the common law, the North Carolina Supreme Court also held that: 

it is to be remembered that the carrying of a gun per se constitutes no offence. For any 
lawfal pttrpose-either of bminess or ammement-the citizen is at perfect liberty to carry his 
gun. It is the wicked purpose-and the mischievotts remit-which essentially constitute the 
crime. He shall not carry about chis or any other weapon of death to terrify and alarm, 
and in such manner as naturally will terrify and alarm, a peaceful people. [emphasis 
added) 

The North Carolina Supreme Court acknowledged that the gun in question "a 
double-barrelled gun, or any other gun, cannot in this country come under the de­
scription of 'unusual weapons,' for there is scarcely a man in the community who 
does not own and occasionally use a gun of some sort."39 

At no point did the North Carolina Supreme Court address the issue of con­
cealed carry of arms. In light of their agreement with the common law prohibition 
on carrying weapons "to terrify and alarm,'' it might well be argued that concealed 
carry of arms was therefore more socially responsible. 

The following year, the North Carolina Supreme Court made a decision whose 
full significance would not appear until after the Civil War and passage of the 
Fourteenth Amendment. An 1840 statute provided: 

That if any free negro, mulatto, or free person of color, shall wear or carry about his or 
her person, or keep in his or her house, any shot gun, musket, rifle, pistol, sword, dagger 
or bowie-knife, unless he or she shall have obtained a licence therefor from the Court of 
Pleas and Quarter Sessions of his or her county, within one year preceding the wearing, 
keeping or carrying therefor, he or she shall be guilty of a misdemeanor, and may be in­
dicted therefor. 

Elijah Newsom, "a free person of color," was indicted for carrying a shotgun 
without a license, in Cumberland County in June of 1843-at the very time the 

39 State v. Huntly, 3 Iredell 418,420, 421, 422, 423 (N.C. 1843). This case has been frequently 
miscited as State v. Huntley, perhaps because the name is spelled both ways in the decision. 
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North Carolina Supreme Court was deciding Huntly. Newsom was convicted by a 
jury; but "on motion of the defendant's counsel, the court arrested the judgement, 
and the Solicitor for the State appealed to the Supreme Court." Newsom's attorney 
argued that the statute requiring free blacks to obtain a license to "keep and bear 
arms" was "unconstitutional, being in violation of the 2d article of the amended 
constitution of the United States, and also of the 3d and 17th articles of the Bill of 
Rights of this State." 

The North Carolina Supreme Court quickly disposed of the first claim, that the 
Second Amendment was a limitation on state laws: "It is therefore only restrictive of 
the powers of the Federal Government." The North Carolina Supreme Court then 
cited Barron v. Baltimore (1833) (though it was miscited as "Barrow v. Baltimore"), 
to buttress that position. 

Next, the North Carolina Supreme Court tackled the state constitutional 
guarantees, which had been used in State v. Huntly (1843), the year before. The 
"3d article" referred to by Newsom's counsel, prohibited "the granting of exclusive 
privileges or separate emoluments." The North Carolina Supreme Court 
acknowledged that the 1840 statute imposed a restriction on free blacks, "from 
which the white men of the country are exempt." The Court then asked if racia lly 
discriminatory legislation was therefore unconstitutional, and gave the answer: 

If so, then is the whole of our legislation upon the subject of free negroes void. From the 
earliest period of our history, free people of color have been among us, as a separate and 
distinct class, requiring, from necessity, in many cases, separate and distinct legislation.40 

What followed was a long list of laws that affected free blacks only, dating from 
1777. The Court held that since society had long acquiesced in such distinctions, 
from the time that the North Carolina Constitution was written, therefore the third 
article was not intended as a guarantee against racially discriminatory laws. 41 

The 17th article of the 1776 North Carolina Constitution declared: 

That the people have a right to bear arms, for the defence of the State; and, as standing 
armies, in time of peace, are dangerous to liberty, they ought not to be kept up; and that 
the military should be kept under strict subordination to, and governed by, the civil 
power.42 

The Court now addressed this constitutional protection, but in language subtly 
different from that used in Huntly: "We cannot see that the act of 1840 is in con­
flict with it... The defendant is not indicted for carrying arms in defence of the 
State, nor does the act of 1840 prohibit him from so doing. "43 But as seen in 
Huntly, the Court had acknowledged that the restrictive language "for the defence 
of the State" did not preclude an individual right.44 The Court then attempted to 

justify the necessity of this law: 

Its only object is to preserve the peace and safety of the community from being disturbed 
by an indiscriminate use, on ordinary occasions, by free men of color, of fire arms or 
other arms of an offensive character. Self preservation is the first law of nations, as it is 
of individuals. And, while we acknowledge the solemn obligations to obey the constitu-

40 Statev. Newsom, 5 lredell 181, 27 N.C. 250,251,252 (1844). 
41 Statev. Newsom, 5 Iredell !81, 27 N.C. 250,252,253 (1844). 
42 Thorpe, 5:2788. 
43 Statev. Newsom, 5 lredell 181, 27 N.C. 250,254 (1844). 
44 Statev. Huntly, 3 Iredell 418,422 (N.C. 1843). 
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tion, as well in spirir as in letter, we at the same time hold, that nothing should be inter­
polated into that instrument, which the people did not will. We are not at liberty to 
give an artificial and constrained interpretation to the language used, beyond its ordi­
nary, popular and obvious meaning. Before, and at the time our constitution was 
framed, there was among us this class of people, and they were subjected to various dis­
abilities, from which the white population was exempt. It is impossible to suppose, that 
the framers of the Bill of Rights did not have an eye to the existing state of things, and 
did not act with a full knowledge of the mixed population, for whom they were legislat­
ing. They must have felt the absolute necessity of the existence of a power somewhere, 
to adopt such rules and regulations, as the safety of the community might, from time to 
time, require.45 

The North Carolina Supreme Court also sought to repudiate the idea that free 
blacks were protected by the Bill of Rights by pointing out that the Constitution 
excluded free blacks from voting, and therefore free blacks were not citizens. Of 
course, article 17, unlike some other, more careful state arms provisions,46 did not 
limit the right to bear arms to just citizens, but to people-and try as hard as they 
might, it would be difficult to argue that a "free person of color," in the words of 
the Court, was not one of "the people." 

The North Carolina Supreme Court assumed that the framers of the North 
Carolina Constitution did not consider free blacks as being within the protections 
of the North Carolina Bill of Rights. Even at the first census in 1790, there were 
already 5,041 free blacks in North Carolina.47 The other possibility-not 
considered by the Court-is that the framers of the North Carolina Constitution 
did not consider armed free blacks a worrisome matter. 

To this point, all of these decisions have been based on the various state constitu­
tional protections; none relied directly on the Second Amendment as the basis to 
overturn a law. But that changed with Nunn v. State (1846), when the Georgia 
Supreme Court became the first state supreme court to recognize the Second 
Amendment as a limitation on the states. 

Georgia had passed a law in 183 7 which prohibited the sale of "Bowie or any 
other kinds of knives, manufactured and sold for the purpose of wearing or carrying 
the same as arms of offence or defence; pistols, dirks, sword-canes, spears, &c., shall 
also be contemplated in this act, save such pistols as are known and used as horse­
man's pistols ... "48 Other language contained in the statute strongly suggests that 
the intent was to stop the sale of concealable deadly weapons, and to prohibit the 
carrying of small handguns. The Georgia Supreme Court overturned this law as 
violative of the Georgia Constitution and the Second Amendment of the U.S. 
Constitution: 

The language of the second amendment is broad enough to embrace both Federal and 
State governments-nor is there anything in its terms which restricts its meaning... Is 
this a right reserved to the States or to themselves? Is it not an unalienable right, which 
lies at the bottom of every free government? We do not believe that, because the people 
withheld this arbitrary power of disenfranchisement from Congress, they ever intended 

45 State v. Newsom, 5 Iredell I 81, 27 N.C. 250,254 (1844). 
46 Early constitutions limiting the right to bear arms to citizens: Connecticut (1818), Kentucky 

(1792 & 1799), Maine (1819), Mississippi (1817), Pennsylvania (1790)-but not the 1776 
Pennsylvania Constitution, Republic ofTexas (1838), State of Texas (1845). 

47 Bureau of the Census, Negro Population in the United States 1790-1915, (Washington: 
Government Printing Office, 1918; reprinted New York: Arno Press, 1968), 57. 

48 Nunn v. State, 1 Ga. 243, 246 (1846). 
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to confer it on the local legislatures. This right is too dear to be confided to a republican 
legislature. 

It is commonly assumed that the doctrine of incorporation is a twentieth century 
interpretation of the Fourteenth Amendment; but here in Nunn, we are told, in re­
lation to the Federal Bill of Rights: 

Questions under some of these amendments, it is true, can only arise under the laws and 
Constitution of the United States. But there are other provisions in them, which were 
never intended to be thus restricted, but were designed for the benefit of every citizen of 
the Union in all courts, and in all places; and the people of the several States, in ratifying 
them in their respective State conventions, have virtually adopted them as beacon-lights 
to guide and control the action of their own legislatures, as well as that of Congress. 49 

While the Fourteenth Amendment and the doctrine of incorporation caused 
some Southern state legislatures to recognize that the Second Amendment was a 
limitation on state power in the years immediately after the Civil War,50 the Geor­
gia Supreme Court in this decision recognized the Second Amendment as a restric­
tion on the states well before the Civil War and the passage of the Fourteenth 
Amendment-even though the U.S. Supreme Court refused to recognize any of the 
Bill of Rights as limitations on state power. Nor was this interpretation of the 
Second Amendment's protection against both federal and state laws unique. Wil­
liam Rawle's A View of the Constitution (1829) also considered the Second 
Amendment to be a limitation on both federal and state power. 

The breadth of members of the class with an individual right to bear weapons 
(albeit, for an ultimately collective purpose), in the Georgia Supreme Court's 
understanding, was extraordinary: 

The right of the whole people, old and young, men, women and boys, and not militia 
only, to keep and bear arms of every description, and not such merely as are used by the 
militia, shall not be infringed, curtailed, or broken in upon, in the smallest degree; and 
all of this for the important end to be attained: the rearing up and qualifying a well­
regulated militia, so vitally necessary to the security of a free State. Our opinion is, that 
any law, State or Federal, is repugnant to the Constiturion, and void, which contravenes 
this right, originally belonging to our forefathers, trampled under foot by Charles I. and 
his two wicked sons and successors, reestablished by the revolurion of 1688, conveyed to 
this land of liberry by the colonists, and finally incorporated conspicuously in our own 
Magna Charta! And Lexington, Concord, Camden, River Raisin, Sandusky, and the lau­
rel-crowned field of New Orleans, plead eloquently for this interpretation! [emphasis in 
the original] 

Finally, after this paean to liberty-in a state where much of the population re­
mained enslaved, forbidden by law to possess arms of any sort-the Court defined 
the valid limits of laws restricting the bearing of arms: 

We are of the opinion, then, that so far as the act of 1837 seeks to suppress the practice 
of carrying certain weapons secretly, that it is valid, inasmuch as it does not deprive the 
citizen of his natural right of self-defence, or of his constitutional right to keep and bear 
arms. Bur chat so much of it, as contains a prohibition against bearing arms openly, is in 
conflict with the Constitution, and void ... 51 [emphasis in the original] 

49 Nunn v. State, I Ga. 243, 250,251 (1846). 
50 Halbrook, That Every Man Be Armed, 124-35. 
51 Nunn v. State, I Ga. 243,250,251 (1846). 
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both white abolitionists and free black citizens. In the South, vigilantes suppressed all 
opposition to slavery ... 81 

The problem of mob violence directed against abolitionists was sufficiently wide­
spread during the 1830s, when the concealed weapons laws became increasin?ly 
common in the South, that President Martin Van Buren's Inaugural Address, deliv­
ered in March of 1837, addressed the problem twice. 82 

In che South, where slaveholders were overwhelmingly in control, l~ws to protect 
attacking mobs from the "unfair advantage" of abolitionists carrymg_ concealed 
weapons would not be surprising. In the same church where W1ll1am Lmcoln had 
so poorly guessed the race of the men entering the church, he preached a sermon on 
the evils of slavery: 

As he spoke, Lincoln noticed that the attention of the _co?gregation had been dra:,vn to 
his side. "J turned and saw the sheriff & a deputy pomn,ng,,2 pistols at the pulpit & I 
said 'Ye seek to kill me, a man that hath told you the truth ... 

Indeed before Lincoln left chat valley, he narrowly missed being shot to death. 
In che Northern states, where slaveholders had little direct influence on state gov­

ernments, che need co keep abolitionists in fear might have bee? less obvio~s. One 
celebrated example of the abolitionist use of arms in the North 1s the Oberlm rescue 
of runaway slave John Price in September 1858. :~e ~lavecacchers and U_.S. mar­
shals were besieged by hundreds of armed abolmomscs, black and white, thus 
effecting the non-violent release of Price.83 The connecuon ~etween an~s owner­
ship and revolution was expressed during the trial of the Ober)m Rescuers m ~ letter 
co the Portage County Democrat, "We muse no longer submit to the despousm of 
the Federal government. Our wrongs we muse right if we can through the Ballot 
Box, and if chis fail us, through the Cartridge Box."84 • 

The most obvious connection to prohibition of concealed carry of arms m the 
South is that most of these laws were adopted in the years immediately following 
Nat Turner's 1831 rebellion. While free blacks were banned from carrying weap­
ons ( openly or concealed) in statutes differen_t from those that banned concealed 
carry, the curious grouping in geography and time of these laws suggests that fea~ of 
slave revolt, or of armed abolitionists, or both, provoked these laws. A detailed 
history of each state's concealed weapons statutes is beyond the scope of this work, 
but is necessary to resolve the question of why these laws appeared almost 
exclusively in slave states during the antebellum period. 

81 Walker, 58. 
82 Lott, 68, 70. 
83 Brandt, 11-12, 68-111. 
84 Cleveland Plain Dealer, May 11, 1859, quoted in Brandt, 201. 

VI. "No NEGRO ... SHALL BE ALLOWED To CARRY FIRE-ARMS" 
After the Civil War, the modern understanding of the right to bear arms began co 
take shape, almost entirely in the former states of the Confederacy, and the border 
states where slavery had existed before the war-and this understanding accepted 
new, more restrictive laws on the open carry of arms. At least part of the impetus 
for these laws was related to the newly freed slaves. 

At the end of the Civil War, the newly restored Southern legislatures adopted a 
series of laws known as the Black Codes; the purpose of these laws was co create re­
strictions on free blacks that would maintain the dominant position of Southern 
whites. Many of these restrictions were aimed at reducing the freedmen to a posi­
tion of economic dependence; others seem designed to make chem unable co defend 
themselves. (A case can be made chat the two situations were connected.) An 
example is the Mississippi black code, which required "chat no freedman, free 
Negro, or mulatto not in the military service of the United States government, and 
not licensed so to do by the board of police of his or her county, shall keep or carry 
firearms of any kind, or any ammunition, dirk, or Bowie knife . .. " Similarly, St. 
Landry Parish, Louisiana, passed a series of "Police Regulations" that included: "No 
negro who is not in the military service shall be allowed to carry fire-arms, or any 
kind of weapons, within the parish, without the special written permission of his 
employers, approved and [e)ndorsed by the nearest and most convenient chief of 
patrol. .. "1 Alabama's variant did not even include a process by which a "freedman, 
free negro or mulatto" might obtain a permit.2 

Of course, white Southerners had a different perspective on why such laws were 
needed, with even respected Southern historians arguing, half a century later, "The 
restrictions in respect co bearing arms, testifying in court, and keeping labor 
contracts were justified by well-established traits and habits of the negroes .. .. "3 

Before the Civil War, free blacks had not been allowed to possess arms in many 
(perhaps all) of the slave scares, so ic is difficult to see how there could be "well­
escablished traits and habits" with respect co bearing arms immediately on the end 

I "Mississippi Black Code", in Annals of America, (Chicago: Encyclopedia Britannica, Inc., 1976), 
9:634. Michael Les Benedict, The Fruits of Victory: Alternatives in Restoring the Union, 1865-1877, 
(New York: J.B. Lippincott Co., 1975), 87. Como! and Diamond, 344, quote a very similar Louisiana 
statute adopted in 1865. 

2 Como! and Diamond, 345. 
3 William A. Dunning, Reconstruction, Political and Economic, (New York: Harper, 1907), quoted in 

Francis L. Broderick, Reconstruction and the American Negro, 1865-1900, (London: Macmillan Co., 
1969), 21. 
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of the war.4 Maryland, a slave state that had remained within the Union, had 
prohibited slaves from carrying guns without "a license from his said master" before 
the war, and free blacks were completely forbidden possession of either firearms or 
ammunition. 5 These arms prohibitions prohibited free blacks from owning dogs 
without a license, and authorized any white to kill an unlicensed dog owned by a 
free black, out of fear chat blacks would use dogs as weapons. Mississippi wenc 
further, and prohibited any ownership of a dog by a black person.6 

Maryland abolished slavery in 1864, and the slave codes were repealed the fol­
lowing year. [n 1867, Maryland held a constitutional convention; at chat conven­
tion, an attempt was made to add "and every citizen has the right to bear arms in 
defence of himself and the Seate" to the new constitution. Some delegates, includ­
ing champions of compensation to slaveowners, argued against it, on the grounds 
chat,, "Every citizen of the Scace means every white citizen, and none other." Appar­
encly, there was fear that the language would encicle blacks to carry arms. An at­
tempt to add a considerably more narrow form of the right, "and the citizen shall 
not be deprived of the right co keep arms on his premises," was also rejected. Hal­
brook tells us: "Barnes's amendment may have been rejected so chat former slaves in 
Maryland could not keep arms in their homes."7 However, Halbrook provides no 
persuasive evidence ro support his conjecture. 

It had been widely recognized in the period before the Civil War that there was 
an inverse relationship between arms possession and slavery: 

[B]och proponents and opponents of slavery were cognizant that an armed black popula­
tion meant the abolition of slavery, although some blacks were trusted with arms to 
guard property, for self defense, and for hunting. This sociological fact explained not 
only the legal disarming of blacks, but also the advocacy of a weapons culture by aboli­
tionists. Having employed the instruments for self-defense against his pro-slavery attack­
ers, abolitionist and Republican Party founder Cassius Marcellus Clal wrote that '"the 
pistol and the Bowie knife' are to us as sacred as the gown and pulpit." 

An example of the terror that Southerners held of armed blacks may be found in 
a decision of the Confederate Congress, May 1, 1863. Black Union soldiers bear­
ing arms would be created as insurrectionary slaves under the laws of the state where 
they were captured-which almost certainly would result in the death penalty. The 
same decree "approved the death penalty for white officers captured while leading 
black units," and indeed, this had already been the practice in Arkansas in 1862. 

4 Stephen P. Halbrook, A Right To Bear Arms, (Westport, Conn.: Greenwood Press, 1989), 94, 111. 
While slaves were allowed to possess firearms in Georgia, it was only with permission of his master for 
specified purposes, and the arms were to be stored in the master's house. Also, see Featherstone & 
Gardiner, I 02. 

5 Halbrook, A Right To Bear Arms, 111-3. Halbrook, "The Fourteenth Amendment and the Right 
to Keep and Bear Arms: The Intent of the Founders", in The Right To Keep And Bear Arms, 70. 
Featherstone and Gardiner, I 02. 

6 Theodore Brantner Wilson, The Black Codes of the South, (University of Alabama Press, 1965), 26-
30. 

7 Halbrook, A Right To Bear Arms, 111-3. 
8 Featherstone & Gardiner, IOI. Featherstone and Gardiner cite the quote from Cassius Marcellus 

Clay as H. Greeley, ed., 7 The Writings of Cassius Marcellus Clay, 257 (1848). 
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Black Union soldiers were massacred by Confederate troops while crying ro 
surrender at Fort Pillow, Tennessee, in April 1864.9 

During the dosing days of the Civil War, the Virginia Legislature passed a bill 
providing for the use of black soldiers; an opponent argued: "What would be the 
character of the returned negro soldiers, made familiar with the use of fire-arms, 
and caught by us, that freedom was worth fighting for?" 10 The South was not alone 
in its fear of armed blacks. Representative Thaddeus Stevens observed: "When it 
was first proposed co free the slaves, and arm the blacks, did. ~oc ha!~ ch': nation 
cremble? The prim conservatives, the snobs, and the male wa1tmg-ma1ds m Con­
gress, were in hysterics." 11 

After the war, the fear of armed blacks remained strong. Senator Willard Sauls­
bury, a Delaware Democrat, expressed his opposition to the presence of black so~­
diers in che pose-war Regular Army: '"What would be the effect,' he_ aske~ his 
fellow senators, 'if you were to send negro regiments into the community in whICh I 
live to brandish their swords and exhibit their pistols and their guns?"' 12 When the 
Civil Rights Act of 1866 was being debated, Senator Saulsbury spoke against it, on 
the grounds chat if passed, it would invalidate the Delaware law that required "that 
free negroes shall not have the possession of firearms or ammunition. "13 

Myrta Lockett Avary's Dixie After The War contains a chapter on "Secret Soc!e­
cies" which articulates white fears of bloodthirsty freedmen, out co murder white 
men, in order to rape the white women. Many of the hearsay accounts involve 
armed blacks, engaging in wanton murders, and negligent discharge~ of firear~ns. 14_ 

Fear of black retribution provoked tremendous stress among white Georgians m 
the summer of 1865: "Everywhere there were vivid secondhand accounts of armed 
blacks drilling in nighcly conclaves, waiting only for the signal chat would trigger a 
coordinated massacre sometime during the Christmas holidays." Similar fears soon 
appeared in the Carolinas. While no evidence was found chat such u~risings w':re 
actually planned, by November the panic had spread co more than sixty counties 
throughout che former Confederacy-largely in the states with ch~ largest black 
populations. These fears increasingly centered on organized black nfle compames, 
and not surprisingly, many whites began to see disarming the freedmen as necessary 
for their safety (or at lease found it necessary to use chis as a cover for some other 

purpose): 

In the late summer of 1865 a Summerton, South Carolina, vigilance committee agreed 
to disarm the freedmen of the area because of the danger of insurrection. At the vigi­
lance meeting, however, conservative planter Warren Manning challenged the plan_ to 
disarm the blacks. He recalled that some of his slaves carried weapons for the protection 
of the plantation before the war, and now these men had been "made free and therefore 
had a right to carry arms." 

9 William S. Mcfeely, Frederick Douglass, (New York: W.W. Norton & Co., 1991), 227-8. Nalty, 
44. 

10 Halbrook, 'The Fourteenth Amendment .. . ", 69. 
11 Kenneth M. Stampp, The Era ofReconstrt,ction, 1865-1877, (New York: Vinrage Books, 1965), 

104. 
12 Nalty, 51. 
13 Cong. Globe, 39th Cong., 1st Sess., pt. I, 474 Uan. 29, 1866), quoted in Featherstone and 

Gardiner, I 02. 
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It also appears that a wildly distorted description of an insurrection at Morant Bay, 
Jamaica, in October of 1865 may have added fuel to the fire offear. 

White-dominated state governments that formed at this point rapidly began to 
form militias; their concern was that the federal troops which occupied che region 
would be insufficient, or perhaps unwilling, to protect whites from the feared 
insurrection of the freedmen. In many cases, militias formed without formal state 
recognition, and began searching black homes, confiscating the freedmen's firearms . 
In Eufala, Alabama, a militia company was joined by federal troops in confiscating 
arms from free blacks. 15 

Some white southern conservatives did recognize that the old laws would have co 
change, and that the old "criminal and police regulations" would have co be made 
color-blind, even before the Fourteenth Amendment had been proposed. 16 Many 
of the ancivagrancy laws adopted in the South afrer the Civil Rights Ace of 1866 
"made no reference to race, to avoid the appearance of discrimination... But it was 
well understood ... that 'the vagrant contemplated was the plantation negro."' 17 As 
we examine the ostensibly color-blind laws completely prohibiting the carrying of 
weapons, suddenly adopted by the slave states after the Civil War, we should 
consider that color-blindness is as much in the application of the law, as the written 
statute itself. 

It would be convenient if we could find clear-cut evidence chat the post-war laws 
prohibiting the carrying of arms were passed for the purposes of selective enforce­
ment. Certainly, with a great deal of work, it might be possible to ascertain the race 
of the defendants in some of the post-war cases, and to the extent that available re­
cords allow it, more detailed, state-by-state studies should attempt it. 18 But if these 
laws were passed for the purpose of selective enforcement, appeals through the 
courts might have been selective as well; it is interesting to find that many of the 
decisions from this period in the Southern states manage to uphold the laws, and 
release the defendants. 

That arms were used frequently by the freedmen for self-defense, should come as 
no surprise: 

Blacks sought co arouse the conscience of the nation, but they also availed themselves of 
the right of self-defense. They were defending not only their individual lives but the 
lawful state and local governments established by Reconstruction... The night riders 
who sec out on a lynching expedition often found in their targeted victim a fighter who 
would offer the greatest possible resistance. Collectively, groups of blacks fought back 

14 Myrta Lockett Avaty, Dixie After The War, (New Yotk: Doubleday, Page & Co., 1906; reprinted 
New York: Da Capo Press, 1970), 263-278. 

15 Dan T. Carter, When The War Was Over: The Failure of Self-Reconstruction in the South, I 865-
1867, (Baton Rouge: Louisiana State University Press, 1985), 192-4, 199-201, 219-21. 

16 Carter, 190. 
17 Eric Foner, Reconstruction, (New York: Harper & Row, 1988'), 200-1. 
18 While county of original trial is present for nearly all cases, this may not always be the county of 

residence of the defendant; last names only are used in most of these decisions; unless the defendant 
was of long residence in the county in question, the chances of finding them in the previous or 
following decennial censuses are remote. 
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against the terror and, where offered the opportunity, blacks eagerly volunteered to serve 
in the militias organized by the Radical state governments. 19 

Eric Foner's Reconstruction gives many examples of white violence directed 
against former slaves, many for imagined crimes, and many because the former 
slaves failed to give the expected level of deference to their former masters. Vio­
lence directed against blacks engaged in political agitation was widespread, and 
blacks engaging in armed self-defense provoked "waves of fear among Southern 
whices." 20 In the words of one Louisiana black: "As one of the disfranchised race ... 
I would say to every colored soldier, 'Bring your gun home'."21 

In response to the murder of a black militiaman in 1876 in South Carolina, a 
protest meeting of 1000 blacks and 500 whites adopted a resolution that made it 
clear that such outrages carried a high risk: 

We tell you that it will not do to go too far in this thing. Remember that . there are 
80,000 black men in this State who can bear Winchester rifles and know how to use 
them, and that there are 200,000 women who can light a torch and use the knife, and 
that there are I 00,000 boys and girls who have not known the lash of a white master, 
who have tasted freedom, once and forever, and that there is a deep determination never, 
so help them God, to submit to be shot down by lawless regulators for no crimes 
committed against society and law.22 

Both sides took up arms in the pursuit of their political goals, although the goal 
of conservatives in doing so was to reduce the freedmen to submission. A proposal 
by which South Carolina Democrats sought to recover control from the freedmen 
included: 

3. That the Democratic Military Clubs are to be armed with rifles and pistols and such 
other arms as they may command ... 

Democrats must go in as large numbers as they can get together, and well armed ... 

16. Never threaten a man individually. Ifhe deserves to be threatened, the necessities of 
the times require that he should die ... 23 

The first post-war decision, Smith v. Ishenhour (1866), took place in Tennessee. 
The Confederate state government had passed an ordinance ordering all arms to be 
taken from the citizens of each county, apparently for the purpose of arming Ten­
nessee soldiers. Conrad Ishenhour was appointed by Governor Harris to effect this 
action in Cocke County; after the war, one A.E. Smith filed suit for the value of a 
gun seized from him, and won a judgement against Ishenhour. Ishenhour then 
appealed to the Tennessee Supreme Court. 

While the decision in this case principally revolved around the postwar actions of 
the state government in declaring all acts of the Confederate state government, 
"null and void from the beginning," the Tennessee Supreme Court expressed its 
horror at such an effort: 

In the passage of this Act, the 26th section of the Bill of Rights, which provides, "that 
the free white men of this State have a right to keep and bear arms for the common de-

19 Herbert Shapiro, White Violence and Black Response, (Amherst, Mass.: University of 
Massachusetts Press, 1988), 21. 

20 Foner, 119-123. 
2 I Foner, 120. 
22 Shapiro, 21. 
23 Benedict, 142. 
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fense," was utterly disregarded .. This is the first attempt, in the history of the Anglo­
Saxon race, of whICh we are apprised, to disarm the people by legislation.~• 

Tennessee had returned co Conservative control in the 1869 state eleccions2s 
bec_au~e ~f faction~ rivalries within the Republican Parry. The new Conservative 
maJonry m the legislature arranged for a constitutional convention in 1870 to revi 
the Tenne~see C~nsti_tucion. If there had been any doubt as co the goals of the ne: 
Conservauve legislanve majoriry, they were quickly dispelled as the legislatur 
r~pealed laws designed to protect blacks from the Ku Klux Klan, rejected ch: 
Fiftee?th Amendment (black voting rights), abolished the state school system 
e~cab_lis~ed. by . the . Republicans, and repealed a statute chat guaranteed non­
discnmmanon m railroad accommodations. 

The 1870 c~nscituti?nal convention_ made a number of changes, clearly intended 
~o p~ese_rve wh1~e dommance: segreganon of the public schools was mandated, and 
mterrac'.al marnage or cohabitation was prohibited. 26 Another provision allowed 
the Legislature to regulate the carrying of arms. The Legislature then passed "The 
A~t of 1870, c. 13," wh~ch prohibited ~; carrying of "a dirk, sword-cane, Spanish 
suletto, belt ~r pocke~ ptst~l or revolve~,. either openly or concealed.27 (le appears 
chat the law m quesnon did not prohibu the open carrying of large pistols.) In 
18'. 1, the Tennessee Supreme Court heard three similar appeals, and gave a single 
rulmg on all three: Andrews v. State (1871) , State v. OToole (1871), and State v. 
Custer (1871) . 

In Andre_ws v. S~a~e (1871), Andrews was convicted of violating the new law, and 
~ppealed his conv1ct1on. In State v. OToole (1871), O'Toole was indicted, but the 
Judge q_uas~ed the indictment on the grounds chat the law in question was 
u?consn~unonal, an_d because the indictment was defective in not charging that che 
pistol O Toole car~1ed ';as a '.'~elt pistol, o~ pocket pistol." The district attorney 
then appealed the Judge s dec1s10n m quashmg the indictment. In the third case, 
State v. Custe_r ( 1871), Custe_r a~pears to have pleaded guilry to the charge, was sen­
tence_d to pnson, bur the D1stnct Attorney asked that Custer be "required to give 
surenes to keep the peace, which being refused, he appealed for the State."28 

The same attorney represented both Andrews and O'Toole; attorneys for all three 
defendants argued chat, "by Article 2 of the amendments to the Constitution of che 
United States, the right to bear arms was protected." Andrews and O'Toole's at­
torney also argued chat the 1870 Conscicucion's auchoriry 

to reg_ulate did n,ot involve the pow~r to prohibit, and that this act was a prohibition. 
That m _Aymette s case the arms earned_ were not ar~s of warfare, the wearing of which 
the Leg1slatur~ had the powe~ t<;> proh1b1t; that this is the only point decided in that 
~ase-_all else 1s dictum. He ms1sted that the words relied upon by Judge Green [the 
Judge m the Aymette decision) as restrictive, i.e., "for the common defense," could not be 
o_f any effect, ~s the nght was guaranteed without any such restriction in the Constitu­
non of the U?1ted States; that the necessity was not only to keep them at all times, to be 
mured ro theu use by constantly bearing them about with them; that the power in the 

24 Statev. Ishenhour, 43 Tenn. (3 Coldwell) 214,215,216,217 (1866). 
25 Richard H. Abbott, The Republican Party and the South, 1855-1877, (Chapel Hill, N.C.: 

University of North Carolina Press, 1986), 207-8. 
26 Cartwright, 13-14, 18. 
27 Andrewsv. State, 3 Hcisk. (50 Tenn.) 165, 171 (1871). 
28 Andrews v. State, 3 Heisk. (50 Tenn.) 165, 166 (1871). 
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Constitution of 1870 to regulate the wearing of arms, implies a right to wear as well as to 
bear arms, and that this right was subject only to be regulated, not destroyed. 29 

Similarly, Custer's attorney, "insisted upon the protection of the Constitution of 
the United States, and of the Stace, and chat the Legislature had no power over the 
arms of civilized warfare, but might prohibit the carrying of other arms."30 

The T ennessee Supreme Court's decision cited Barron v. Baltimore (l 833) as evi­
dence that the Second Amendment like the rest of the Bill of Rights, did not apply 
to the states.31 It appears that neither defense attorney argued that the recently rati­
fied Fourteenth Amendment incorporated the protections of the Bill of Rights. 

The Court went on to argue chat because of similarities between the Second 
Amendment and Tennessee's 1834 constitutional protection that "che free white 
men of this State have a right to keep and bear arms for their common defense," 
that the same reasoning should be applied to both-even though the U .S. Senate 
specifically rejected "for the common defense." Next, the Court concluded that 
because both provisions were found in proximiry to discussions of the militia, chat 
che right in question was only for the purpose of collective defense, "when called 
into actual service for the securiry of the State"-although the principal concern of 
the Framers was not che securiry of the State, but the securiry of the civil liberties of 

the people. 
The Court acknowledged that che right of keeping arms: 

necessarily involves the right to purchase and use them in such a way as is usual, or ro 
keep them for the ordinary purposes to which they are adapted; and as they are to be 
kept, evidently with a view that the citizens making up the yeomanry of the land, the 
body of the militia, shall become familiar with their use in times of peace, that they may 
the more efficiently use them in times of war: then the right to keep arms for this pur­
pose involves the right to practice their use, in order to attain to this efficiency. The 
right and use are guaranteed to the citizen, to be exercised and enjoyed in time of peace, 
in subordination to the general ends of civil society; but, as a right, to be maintained in 
all fulness .. .. 

The right to keep arms, necessarily involves the right to purchase them, to keep them in 
a state of efficiency for use, and to purchase and provide ammunition suitable for such 
arms, and to keep them in repair. And clearly for this purpose, a man would have the 
right to carry them to and from his home, and no one could claim that the Legislature 
had the right to punish him for it, without violating this clause of the Constitution. 

But fatther than this, it must be held, that the right to keep arms involves, necessarily, 
the right to use such arms for all the ordinary purposes, and in all the ordinary modes 
usual in the country, and to which arms are adapted, limited by the duties of a good citi­
zen in times of peace; that in such use, he shall not use them for violation of the rights of 
others, or the paramount rights of the community in which he makes a part.32 

This reasoning, with respect co "ordinary modes usual in the country" creates an 
interesting question: was the carrying of"pocket pistols" a mode "usual in the coun­
try"? From the speed with which three different cases came co trial after the Ten­
nessee Legislature made carrying pocket pistols illegal, and from the comments in 
Kentucky's Hopkins v. Commonwealth (1868) decision, it would appear chat, in-

29 Andrews v. State, 3 Heisk. (50 Tenn.) 165, 167 (1871). 
30 Andrews v. State, 3 Heisk. (50 Tenn.) 165, 167, 168 (1871 ). 
31 Andrewsv. State, 3 Heisk. (50 Tenn.) 165, 172, 173 (1871 ). 
32 Andrews v. State, 3 Heisk. (50 Tenn.) 165, 177, 178, 179 (1871) . 
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deed, it was a common practice, and could therefore be considered protected by chis 
!me of argument. 

That there were limits '.o. the authority of the Legislature co restrict the carrying of 
arms, at least arms of a m1laary nature, may be found in the Court's statement: 

The ~onvention of 1870, knowing that there had been differences of opinion on this 
ques~10n, have conferred on the Legislature in this added clause, the right to regulate the 
wearing of arms, with a view to prevent crime. 

It is insisted by the Attorney General, as we understand hi; argument, that this clause 
confers power on th~ Legislature to prohi~ic absolutely the wearing of all and every kind 
of arms, under all c_ircumstances. To chis we can not give our assent. The power to 
reg_ulate, does not fauly mean the power to prohibit; on the contrary, to regulate, neces­
sanly involves the existence of the thing or act to be regulated... Adopt the view of the 
Att?rney General, and the Legislature may, if it chooses, arbitrarily prohibit the carrying 
of all manner of arms, and then, there be no act of the citizen to regulate. 33 

The Court continued with its explanation of the nature of the right co bear arms: 

It is insis_ted_ by the Anorney General, that the. ri~ht w keep and bear arms is a political, 
not a CIVIi right. In this we think he fails to d1stingu1sh between the nature of the right 
to k~ep, and its necessary incidents, and the right to bear arms for the common defense. 
Bearin~ arms for the common defense may _well be held to be a political right, or for 
protection a~d maintenance of such nghts, ,mended to be guaranteed; but the right to 
k:ep them, wtth all that is _zmplted fairly as an incident to this right, is a private individual 
right, guaranteed to the citizen, not the soldier. [emphasis added] 

It is said _by the Attorney General that the Legislature may prohibit the use of arms 
~ommon in_warfare, bur not the use of them in warfare; bur the idea of the Constitution 
1~, _the keepin~ and _use of such arms_ a_s are _useful ei_t~er in warfare, or in preparing the 
citizen for their use in warfare, by training him as a citizen, to their use in times of peace. 

The Court next quoted Joseph Story's remarks about the meaning of the Second 
Amendment that we examined on page 70, and observed: 

We cite this passage as t?rowing light upon what was intended to be guaranteed to the 
people ~f the States, aga~nst the power of the Federal Legislature, and at the same time, 
as _showing clearly what_ 1s ~he meai:ing of our own Constitution on this subject, as it is 
evident the State Const1tut10n "'.as intended to guard the same right, and with the same 
ends in view. So that, the meaning of the one, will give us an understanding of the pur­
pose of the other. 

T?e pa_ssage_ from ?tory, shows clearly that this right was intended, as we have main­
t~?ed in this opin10n, and :,vas guaran~eed co_, and to be exercised and enjoyed by the 
citizen as such, and not by him as a soldier, or in defense solely of his political rights .... 

We may for a moment,rause to reflect on the fact, that what was once deemed a stable 
and essennal bulwa_rk o freedom, "a well regulated militia," though the clause still re­
?1ains in our Consutunons, both State and Federal, has, as an organization, passed away 
in almost every State of the Union, and only remains to us as a memory of the past 
probably never to be revived. 34 ' 

33 Andrews v. State, 3 Heisk. (50 Tenn.) 165, 180, 181 (1871). The Tennessee Attorney General, 
Joseph B._He,skell, w_as also the reporter for Tennessee Supreme Court decisions; Heiskell took advan­
t~ge of tl11S opportunity to get the last word by footnoting this portion and asserting that this was not 
his argument. 

. 34Andrewsv. State,3 Heisk. (50Ten_n.) 165,182,183,184,185 (1871). Perhaps this was the case 
m forn:er states of the Confederacy, but it 1s by no means clear that the militia was fading away else­
where m the United States. California, for example, appears to have maintained an active state militia; 
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The Court next used the Aymette v. State (1840) precedent, and quoted it that, 
"the object for which the right to keep and bear arms is secured is of a general 
nature, to be exercised by the people in a body for their common defense, so the 
arms-the right co keep which is secured-are such as are usually employed in 
civilized warfare, and constitute the ordinary military equipment. " Further, "The 
Legislature, therefore, have a right to prohibit the wearing or keeping weapons 
dangerous to the peace and safety of the citizens, and which are not usual in 
civilized warfare, or would not contribute to the common defense."35 

The Court acknowledged chat there was an individual right to possess military 
arms on private property. But on the subject of carrying arms off of private 
property, the Court held to a narrower definition of this right: 

The principle on which all right to regulate the use in public of these articles of property, 
is, that no man can so use his own as to violate the rights of ochers, or of the community 
of which he is a member. · 

So we may say, with reference to such arms, as we have held, he may keep and use in the 
ordinary mode known to the country, no law can punish him for so doing, while he uses such 
arms at home or on his own premises; he may do with his own as he will, while doing no 
wrong to others. Yet, when he carries his property abroad, goes among the people to 
public assemblages where others are to be affected by his conduct, then brings himself 
within the pale of public regulation, and must submit to such restrictions on the mode 
of using or carrying his property as the people through their Legislature, shall see fie to 
impose for the general good.36 [emphasis added] 

The Tennessee Court's opinion was not unanimous. Justice Sneed "dissented 
from so much of the opinion as questioned the right of the Legislature co prohibit 
the wearing of arms of any description, or sought to limit the operation of the act of 
1870." Justices Nelson and Turney concurred in much of the majority decision, 
and agreed chat the intent of the Legislature was "to promote the public peace," 

but: 

I am, nevertheless constrained by a sense of duty to observe, that, in my opinion, that 
statute is in violation of one of the most sacred rights known to the Constitution. Ever 
since the opinions were promulgated, it has been my deliberate conviction that the ex­
position of the Consritution by Judge Robert Whyte, in Simpson v. The State . .. was 
much more correct than that of Judge Green in Aymette v. The State .... The expression 
in the case last named, that the citizens do not need for che purpose of repelling en­
croachment upon their rights, "the use of those weapons which are generally employed 
in private broils, and are efficient only in the hands of the robber and assassin," is, in my 
view, an unwarrantable aspersion upon the conduct of many honorable men were well 
justified in using them in self-defense.... The provision contained in the declaration of 
rights in the Constitution of 1834, that "that the free white men of this State have a 
right to keep and bear arms for their common defense," is not restricted tofublic de­
fense .... Had such been the intention, the definite article "the," would woul [sic] have 
been employed, instead of the personal pronoun "their," which is used in a personal 
sense, and was intended to convey the idea of a right belonging equally to more than 
one, general in its nature, and universally applicable to all the citizens. The word "bear" 
was not used alone in the military sense of carrying arms, bur in the popular sense of 

this author has seen a certificate from 1879, issued by the Adjutant General of California, acknowledg­
ing seven years of good service in the state militia, which exempted the militiaman from juty duty . 

35 Andrews v. State, 3 Heisk. (50 Tenn.) 165, 184, 185 (1871). 
36Andrewsv. State, 3 Heisk. (50Tcnn.) 165,185, 186 (1871 ). 
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wearing them in war or in peace. The word "arms," means "instruments or weapons of 
offense or defense," and is not restricted, by any means, to public warfare.37 

Justice Nelson went on to explain how the carrying of pistols had been common­
place during the Civil War, and that after the war ended, the practice had contin­
ued, with "dangerous wounds, as well as frequent homicides" being the result, and 
that giving authority to the Legislature to regulate the carrying of deadly weapons 
was recognized by the 1870 Constitutional Convention as not completely prohibit­
ing the carrying of weapons, but that: 

if worn upon the person, they shall be worn in a public manner. The act of 1870, in­
stead of regulating, prohibits the wearing of arms, and is, therefore, in my opinion, un­
constitutional and void ... 

Regretting, as I do, that the nobler objects of bearing and wearing arms are too often and 
too hombly perverted, I can not approve legislation which seems to foster and encourage 
a craven spirit on the part of those who are disposed to obey the laws, and leaves them to 
the render mercies of those who set all law at defiance. 38 

In the majority decision, the Court came to the conclusion that regulation of the 
manner in which arms could be carried on public property was, for some classes of 
weapons, within the purview of the Legislature, bur that ownership was not; and 
furthermore, that the distinction berween those weapons that could be restricted, 
and those that could not, was dependent upon whether or not the weapons were 
weapons of war-this being an especially protected class. 

Determining the history of the 1870 Convention, the motives of the various par­
ties involved, and the nature of the brawls which so frightened the Tennessee Court 
would be a worthwhile pursuit, though unfortunately outside the scope of this 
work. Nonetheless, it would appear that Tennessee's law reflected the will of the 
resurgent white majority of Tennessee. Throughout the 1870s, KKK violence op­
erated to the detriment of Tennessee blacks. 39 It seems unlikely that the arms laws 
were intended as a restraint on the KKK. 

Later that year, the Tennessee Supreme Court heard an appeal that led to a 
simpler decision-and one that has been widely cited in support of restrictive arms 
carrying laws, in spite of its inappropriateness. The defendant, Thomas Page, was 
convicted of carrying a revolver, "about eight inches long, but that it was not such 
weapon as is used as a weapon of war," and threatening to use it against an 
apparently non-aggressive person. The Court clarified that while the carrying of a 
weapon was nor necessarily criminal, the case before them was definitely one of 
those criminal misuses of the right to bear arms: 

In the case before u~, the intent wi~h which Page was carrying his pistol was fully devel­
oped. He was carrying tt that he might be armed, as was shown by his threatened assault 
upon [Page's victim] . It would probably be difficult to enumerate all the instances in 
whic~ one of these weapons could be carried innocently, and without criminaliry. It is 
sufficient here to say, that, without the intent or purpose of being or going armed, the 
offense described in this statute can not be committed. 40 

37 Andrew, v. State, 3 Heisk. (50 Tenn.) 165, 193, 194 (1871). 
38 Andrew, v. State, 3 Heisk. (50 Tenn.) 165, 194, 195, 201 {1871). 
39 Cartwright, 19. 
40 Pagev. State, 3 Heisk. (50 Tenn.) 198,200,201 {1871). 
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In 1871, in response to the Andrews v. State (1871) decision, the Tennessee Leg­
islature revised the law prohibiting the carrying of pistols, such that it was illegal to 
carry a 

belt or pocket pistol, or revolver, other than an army pistol, or such as are commonly 
carried and used in the United States army, and in no case shall it be lawful for any per­
son to carry such army pistol publicly or privately about his person in any other manner 
than openly in his hands ... 41 

By exempting "army pistols" carried "openly in his hands," the Legislature hoped to 
write a law that would still prohibit the carrying of most deadly weapons, by allow­
ing only one mode of carry-the mode which is the most aggressive and dangerous 
manner imaginable. 

Robert Wilburn was charged with violating this new statute. The first count 
charged him with carrying "a belt and pocket pisrol and revolver pistol, the same 
being an arm such as is not commonly carried and used in the United Si:ates army." 
The second count charged that Wilburn did "unlawfully and willfully carry an 
army pistol privately and concealed, and not openly in his hands ... " which 
contradicts the claim in the first charge, since the Act of 1871 had defined an "army 
pistol" to be something other than "a belt or pocket pistol." The judge quashed the 
second count of the indictment, and at trial, Wilburn was acquitted on the first 
count. The State appealed the judge's decision quashing the second count of the 
indictment.42 Since the Legislature had rewritten the law specifically to meet the 
requirements handed down by the Court in the earlier cases, the Court found the 
law, as written, constitutional. 43 

As part of the continuing effort to discourage concealable handguns, on March 
17, 1879, Tennessee passed a law prohibiting the sale of "belt or pocket pistols, or 
revolvers, or any other kind of pistol except army or navy pistols." Persons already 
licensed to sell pistols were allowed to continue to sell them until their license ex­
pired, at which point no future sales were allowed. 

Some time after the expiration of his license, Burgoyne was indicted for having 
illegally sold pistols prohibited under the ordinance. In this case, the Second 
Amendment was apparently not raised by the defendant, and the case was decided 
on the narrow grounds of whether it was within the authority of a state government 
to pr~hibit the sale of a good in the interests of public welfare-which the Court 
held that the state government possessed.44 

While not strictly a "right to keep and bear arms" case, the Tennessee Supreme 
Court's decision in this case presents a disturbing question: can a right continue to 
exist if the mechanisms for the exercise of that right are no longer available for pur­
chase? Would a law banning the sale of printing presses necessarily violate the First 
Amendment protections of free speech? 

In Carroll v. State (1872), the Arkansas Supreme Court upheld the precedent in 
State v. Buzzard (I 842). The defendant Carroll argued that he had carried a con­
cealed pistol because he was in danger of "receiving great bodily violence," did so 
only within his own home, and asked the judge to charge the jury accordingly. The 

41 State v. Wilburn, 7 Bax. 57, 61 (Tenn. 1872). 
42 State v. Wilburn, 7 Bax. 57, 58 (Tenn. 1872). 
43 Statev. Wilburn, 7 Bax. 57, 62, 63 (Tenn. 1872). 
44 State v. Burgoyne, 7 Lea 172, 173, 179, 40 Am. Rep. 60 (Tenn. 1881). 
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trial judge refused to do so. The Arkansas Supreme Court recapitulated the 
Buzzard decision: 

a constitutional right to bear arms in defense of person and property does not prohibit 
the legislature from making such police regulations as may be necessaty for the good of 
society, as to the manner in which such arms shall be borne. Neither natural nor consti­
tutional right authorizes a citizen to use his own property or bear his own arms in such 
way as to injure the property or endanger the life of his fellow citizen, and these regula­
tions must be lefr to the wisdom of the legislature, so long as their discretion be kept 
within reasonable bounds. And it is not unreasonable for the legislature to enact that 
deadly weapons shall not be worn concealed, chat those associating with the bearer may 
guard against injury by accident or otherwise.45 

"Reasonable bounds," of course, is a highly elastic phrase-one that reappears 
throughout the judicial history of the right to keep and bear arms-and with sub­
stantiaHy different meanings in different eras. The Court upheld the right of the 
Legislature to ban concealed carry, because that was "reasonable," but hinted that 
there were limits beyond which such laws were not "reasonable," and chat banning 
open carry might well be beyond chose limits. Bue over the next few years, the Ar­
kansas Supreme Court gave a series of contradictory decisions about the meaning of 
chis right-changing direction so readily as to make it questionable whether there 
was any overriding theory behind these decisions. 

In 1874, the Republicans lose control of the Arkansas Legislature. 46 In 1875, Ar­
kansas passed a law making it a misdemeanor to "wear or carry any pistol of any 
kind whatever, or any dirk, butcher or Bowie knife, or sword or spear in a cane, 
brass or metal knucks, or razor, as a weapon ... " with the usual exceptions for police 
officers, travellers carrying such weapons "with their baggage," or any person di­
rected by a police officer "to assist in the execution of any legal process." Noc only 
concealed carry, but also open carry had been outlawed. Lacer chat year, in Fife v. 
State (1876), Alfred Fife was indicted for violating this law in Pine Bluff, Arkansas. 
Perhaps of some relevance to the decision of the court, Fife threatened a person 
who was apparently not a threat to him. 

The Arkansas Supreme Court used Joseph Story's Commentaries on the Constitu­
tion of the United States and Thomas Cooley's Constitutional Limitations to decide 
that arms were protected by the Second Amendment as a restraint on "usurpation 
and arbitrary power of rulers," and chat "the arms which it guarantees American 
citizens the right to keep and co bear, are such as are needful co, and ordinarily used 
by a well-regulated militia, and such as are necessary and suitable co a free people, 
to enable them co resist oppression, prevent usurpation, repel invasion, etc., etc.," 
but that the Second Amendment was "a restraint upon Federal, and not upon State 
legislation."47 

The Arkansas Constitution contained a "right to keep and bear arms for their 
common defense" clause, which according to the Arkansas Supreme Court, was 
carried over from the 1836 state constitution; bur the Court used "for their com­
mon defense," and quoted the Tennessee Court's decision in Andrews v. State 
( 1871) to decide that only weapons 

45 Carro/Iv. State, 28 Ark. 99, 100, 101 (1872). 
46 Birdsall S. Viaulr,AmericanHistorySince 1865, (New York: McGraw-Hill, 1989), 17-18. 
47 Fife v. State, 31 Ark. 455, 25 Am. Rep. 556, 557, 558 (1876). 
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adapted to che ends indicated above, chat is, the efficiency of the citizen as a soldier, 
when called on to make good the defense of a free people; and these arms he may use as 
a citizen, in all the usual modes co which they are adapted, and common to the ~ountry. 
What then, is he protected in the right co keep and thus to use? Not every thing that 
may be useful for offense or defense, but what may properly be _included or understood 
under the title of "arms," taken in connection with the fact that the cittzen IS to k~ep them, as 
a citizen. Such, then, as are found to make up the usual arms of the cmzen of the 
country, and the use of which will properly train _and rend~r him efficient in defens_e of 
his own liberties, as well as of the State. Under thzs head, with a knowledge of the habits of 
our peopk, and of the arms in the tlSe of which a soldier should be trained, we hold that the 
rifle, of all descriptions, the shot gun, the musket and repeater, _are _such arms, and that, under 
the Constittttion, the right to keep such arms cannot be infringed or forbidden by the 
legislature. 48 [emphasis added] 

While recognizing that large military handguns (what the Court called a 
"repeater") were protected, the Arkansas Court held that this "did not m_ean pocket 
revolver."49 Without acknowledging that the Arkansas law had made It illegal to 
"wear or carry any pistol of any kind whatever," the Court held "that th_e plaintiff in 
error was carrying a pistol of chat class or character intended to be prohibited by t_he 
legislature, and which we chink may be prohibited, in the ~xercis~ of the pol_1~e 
power of che Scace, without any infringement of the consntunonal nght of the cm­
zens of che State to keep and bear arms for their common defense." 50 If we accept 
chat pocket pistols were not arms of a soldier, and chat the Second Amendment was 
not restrictive of state legislative authority, this decision, based on the "common 
defense" clause, was perfectly logical. 

It is tempting to see the Fife decision as part of an increasingly restrictive attitude 
by the Arkansas Supreme Court towards the right to keep and bear arm~. Bue two 
years later, in Wilson v. State of Arkansas (1878), the Court once agam changed 
course. Chancy Wilson was indicted on the grounds that he did "u_nlawfully car~ a 
pistol as a weapon, contrary to the statute such case made and provided, and a_gam~t 
the peace and dignity of the State ... " Wilson had borrowed "a large army SJZe s1_x 
shooter, a revolving pistol, 44 caliber, eight inches in the barrel, such as !s 
commonly used in warfare" for the purpose of pig hunting. Upon reachmg h'.s 
destination, Wilson spoke with his host, "pulled the pistol out of his boot, cocked It 

a few times co see if it would revolve, and then put it around under his coat, and 
went into dinner." It is not clear if the revolver was concealed in his boot, but it 
certainly was concealed under his coat. The trial court refused to a(low a statement 
either by the owner of the pistol or Wilson as co the purpose of havmg the revolver, 
and refused to charge the jury that "an army size pistol" was not subject to the 
restriction of the Arkansas law. 

The Arkansas Supreme Court, citing Fife, agreed chat regulation was acceptable, 
but: 

No doubt in time of peace, persons might be prohibited from wearing war arms to places 
of public worship, or elections, etc. Andrews v. State, 3 Heiskell, 182. 

But to prohibit the citizen from wearing or carrying a war arm, _except upon his own 
premises or when on a Journey travelmg through the country with baggage, or when 

48 Fife v. State, 31 Ark. 455, 25 Am. Rep. 556, 560 (1876). 
49 Fife v. State, 31 Ark. 455, 25 Am. Rep. 556, 560 (1876). 
50 Fife v. State, 31 Ark. 455, 25 Am. Rep. 556, 561 (1876). 
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acting as or in aid of an officer, is an unwarranted restriction upon his constitutional 
right to keep and bear arms. 

If cowardly and dishonorable men sometimes shoot unarmed men with army pistols or 
guns, the evil must be prevented by the penitentiary and gallows, and not by a general 
deprivation of a constitutional privilege.51 

In the same session, che Arkansas Supreme Court decided another weapons case, 
Hollandv. State (1878): 

James Holland was indicted in the Circuit Court of Yell county, for carrying a pistol as a 
weapon. 

On the trial but one witness was examined. He stated, in substance, that the first time 
he ever saw defendant, was on the 1st of October, 1875, in Yell county. He had two 
large _sized six shooting pistols, one of them a Remington, navy size and loaded, and the 
other a Colt's army pistol. The pistols were such as are commonly used in the United 
States military and naval service. Defendant was carrying them in his saddle-bags, and 
stated he was from Texas. Witness did not know whether he was on a journey or not. 

Noc surprisingly, Holland 

asked the court to charge the jury that if they found from the evidence that the pistols, 
proven ro have been carried, were army sized pistols, and were such as are commonly 
used in the United States military and naval service, they must acquit defendant. 

The court refused this instruction, defendant was convicted, a new trial refused him, he 
cook a bill of exceptions and appealed. 52 

Chief Justice English again delivered the opinion of the Arkansas Supreme Court: 
"The court erred in refusing co instruct the jury as moved by appellant." After cit­
ing Fife v. State (1876) and Wilson v. State of Arkansas (1878), the Arkansas 
Supreme Court reversed the conviction, and ordered a new trial. The pistols in 
question were apparencly concealed "in his saddle-bags," but che defense of the 
pistols being standard U.S. military models was sufficient co justify their concealed 
carriage. 

The Arkansas Legislature responded co the Wilson and Holland decisions by 
passing a new weapons law. The Ace of April 1, 1881, prohibited "the carrying of 
army pistols except uncovered and in the hand." In Haile v. State (1882) , the first 
two sections of chis act (which regulated carrying of handguns) were challenged. 
The defendant, Haile, was convicted in Pope County of carrying "uncovered, and 
buckled around his waist ... a large revolving pistol, known as the Coles army pistol, 
and such as is used in the army and navy of the United States ... " 

The Arkansas Supreme Court decided: 

The question is, can the Legislature regulate the mode of carrying any arms which the 
citizens have the constitutional right to keep and bear for their common defense? We 
have decided that it may, to some extent, which means that it may, in a reasonable man­
ner, so as, in effect, not co nullify the right, nor materially embarrass its exercise. 

Ac chis point, the Court had taken a position which could be considered the 
"reasonable" regulation school-the manner could be regulated, but the right could 
not be destroyed. 

51 Wilson v. State of Arkansas, 33 Ark. 557, 558, 559, 560 (1878) . 
52 Holland v. State, 33 Ark. 560, 561 (1878). 
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Next, the Court articulated its republican view of the nature of the right pro-
tected by the Arkansas Constitution: 

The constitutional provision sprang ftom the former tyrannical practice, on the part of gov­
ernment,, of disarming th~ subjects, so a, to render the':' powerless against oppress~on. It is 
not intended to afford citizens the means of prosecuting, more successfully, thetr private 
broils in a free government. It would be a perversion of its object, to make it a protec­
tion to the citizen, in going, with convenience to himself, and after his own fashion, pre­
pared at all times to inflict death upon his fellow-citizens, upon the occasion of any real 
or imaginary wrong. The "common defense" of the citizens does not require that. The 
consequent terror to timid citizens, with the counter violence which would be incited 
amongst the more fearless, would be worse than the evil intended to be remedied. 
[ emphasis added] 

This paragraph, coo, can be regarded as an honest statement of belief. Bue next, the 
Court explains its reasoning in upholding the 1881 statute: 

The Legislature, by the law in question, has sought to steer between such a condition of 
things, and an infringement of constitutional rights, by conceding the right to keep such 
arms, and to bear or use them at will, upon one's own premises, and restricting the right 
to wear them elsewhere in public, unless they be carried uncovered in the hand. It must 
be confessed that this is a very inconvenient mode of carrying them habitually, but the 
habitual carrying of them does not seem essential to "common defense." The inconven­
ience is a slight matter compared with the danger to the whole community, which would 
result from the common practice of going abour with pistols in a belt, ready co be used 
on every outbreak of ungovernable passion. It is a police regulation, adjusted as wisely as 
the Legislature thought possible, with all essential constitutional rights.53 

If "timid citizens" were terrorized by the wearing of holstered guns, how would 
requiring those guns co be carried in the hand reduce the fear? The purpose of the 
law was co make the carrying of guns for defensive purposes so inconvenient, and so 
likely to provoke an accidental shooting, as co make it impractical to carry a gun. 

The Court did not abandon the notion of a right co keep arms, however: 

The constitutional right is a very valuable one. We would not disparage it. A condition 
of things within the experience of men, still very young, illustrates the importance of 
keeping alive in the mind, and well defined, these old land-marks of Saxon liberty. 
"Semper paratus," [always ready] is a good motto. Yet if every citizen may keep arms in 
readiness upon his place, may render himself skillful in their use by practice, and carry 
them upon a journey without let or hindrance, it seems to us, the essential objects of this 
particular clause of the bill of rights will be preserved, although the citizen be required to 
carry them uncovered, and in the hand, off his own premises, if should deem it necessary 
to carry them at all. 54 

The Arkansas Supreme Court referred to the Tennessee Bill of Rights, with its 
very similar protection of che right to keep and bear arms, and how the Tennessee 
Supreme Court had found a very similar law constitutional in State v. Wilburn 
(1872). Alas, che Court had transformed the name into State v. Welburne, which is 
not a particularly persuasive piece of evidence chat they had actually read the deci­
s10n. 

The final paragraph of the Haile decision, however, contains a statement chat was 
a reminder chat there were limits to the authority of the state to regulate the 
possession of military weapons: "There need be no fear, from any thing in these 

53 Haile v. State, 38 Ark. 564, 565, 566 (I 882). 
54 Haile v. State, 38 Ark. 564, 566, 567 (1882) . 
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sections, that the citizen may not always have arms, and be skilled in their proper 
use, whenever the common defense may require him to take them up." 55 

In Dabbs v. State (1882), the Arkansas Supreme Court upheld the third section 
of the Act of April 1, 1881, which prohibited the sale of any pistol other than those 
"used in the army or navy of the United States and known as the navy pistol." 
Dabbs pied guilty in Pulaski County, Arkansas, of selling such a pistol. On appeal, 
Dabbs' attorney cited a number of provisions of the U.S. Constitution with respect 
to regulation of interstate commerce, sought to use the Fourteenth Amendment and 
the "privileges and immunities" clause of the Constitution, as a basis for 
overturning the ban. Dabbs' attorney also pointed to the Georgia decision Nunn v. 
State (1846) which overthrew a similar law. He also claimed that Fifa v. State was 
"no authority in this case. No act of this description ever sustained by any court. 
Not even this court has gone so far, although it has gone to considerable length ... " 
Dabbs' attorney then cited State v. Buzzard (1842), and Wilson v. State of Arkansas 
(1878). 

Attorney-General Moore, arguing for the law, claimed "The right to 'keep and 
bear arms' may be absolutely prohibited," and pointed to State v. Buzzard (1842) 
and Fifa v. State (1876) as precedents.56 While this is certainly an accurate descrip­
tion of the Buzzard decision, the Fife v. State (1876) decision, as we have seen, did 
not go so far as to completely deny such a right. 

Justice Smith wrote the opinion of the Arkansas Supreme Court. First, he dis­
posed of the interstate commerce provision, citing such well-known precedents as 
Gibbons v. Ogden (1824), to find that since the state had authority to regulate, "and 
even to suppress, the traffic in intoxicating liquors within its borders," it certainly 
had the authority to regulate or prohibit gun sales, at least with respect to the issue 
of interstate commerce. 57 

Next, Justice Smith dispensed with the Fourteenth Amendment since it was "to 
secure to negroes all the civil rights that white citizens enjoy, and to prevent dis­
criminations against them as a class, or on account of their race." While Justice 
Smith did not say so explicitly, the implication was that because it was intended to 
protect blacks against racial discrimination, it could therefore not be relevant to the 
rights of citizens who were not subject to racial discrimination-a position that 
would certainly provoke a hearty laugh from the legal community today, when the 
Fourteenth Amendment has become the heart of lawsuits protecting all sorts of 
classes. 

With respect to the "privileges and immunities" argument: 

Nor does it conflict with sec. 2 of art. 4, of the Constitution of the United States, which 
provides that the citizens of each State shall be entitled to all the privileges and immuni­
ties of citizens of the several States; for all are placed upon an equality by the act. The 
citizen of Tennessee can not sell the forbidden articles upon the territory of Arkansas any 
more than one of our citizens.58 

55 Haile v. State, 38 Ark. 564, 567 (1882). 
56 Dabbsv. State, 39 Ark. 353,354,355, 43 Am. Rep. 275 (1882). 
57 The Gibbons decision had struck down a New York State granted monopoly on steamship 

operations, on the grounds that any commerce between two states was within the power of the 
Congress to regulate, and while a state could regulate internal commerce, it could not regulate 
interstate commerce. McDonald, 80-82. 

58 Dabbs v. State, 39 Ark. 353,356, 43 Am. Rep. 275 (1882). 
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But of course, such an argument ignores the natural rights view that the right of 
bearing arms for self-defense, recognized by the common law of England, was one 
of the "privileges and immunities" shared by citizens "of the several States," dis­
cussed in Dred Scott v. Sandford (I 857). 

Finally, the heart of the dispute is addressed in the last paragraph of the decision: 

The law was enacted as a measure of precaurion for the prevention of crimes and calami­
ties. It is leveled at the pernicious habit of wearing such dangerous or deadly weapons as 
are easily concealed about the person. It does not abridge the constitutional right of citi­
zens ro keep and bear arms for the common defense; for it in no wise restrains the use or 
sale of such arms as are useful in warfare. Fifi v. State, 31 Ark., 455. 59 

Don Kates argues that such statutes were passed to disarm blacks, by making the 
only affordable handguns unavailable.60 The parallel to efforts in the 1960s and 
1970s to ban so-called "Saturday Night Specials"-guns on average smaller, 
cheaper, and more concealable than military & police sidearms-should be 
obvious. If, in fact, the motivations for such laws were racial in nature, we should 
not be surprised that these statutes were all passed in former slave states. 

It is asserted that the name, "Saturday Night Special" is derived from the phrase, 
"niggertown Saturday night,"61 an uncomplimentary assertion about the level of 
violence among blacks. Attempts to verify this origin for the term "Saturday Night 
Special" were inconclusive. The OED defines it as, "a cheap, low-calibre pistol or 
revolver such as might be used by a petty criminal," with its first use in a New York 
Times article of 1968. "Saturday Night," used as an attribution, is defined as, 
"some form of revelry."62 The leap from "revelry" to a petty criminal's gun, is 
mystifying. A search of several dictionaries of slang found no definition of 
"niggercown Saturday night," but did reveal a definition of "Saturday Night Spe­
cial" as "a small handgun, often used in the many fracas that occur over Saturday 
night in a big US city."63 A North Carolinian acquaintance reports having heard 
the terms "Niggertown" and "Saturday night" used in 1968 in a form that sug­
gested that the combination of Saturday night, alcohol, and blacks, inevitably led to 
violence. 64 The leap from murder as a form of black revelry, to any cheap handgun 
being a "niggertown Saturday Night Special," to the cleaned-up "Saturday Night 
Special," is a logical one. However, this does not necessarily mean that it is ety­
mologically correct, and this topic is in need of further research. 

Texas, unlike the other states of the Confederacy, remained a frontier society. 
The close of the Civil War appears to have led to a dramatic increase in violence­
though from the sketchy available evidence, in quite the opposite direction feared 
by the whites of the deep South. The Texas Constitutional Convention of 1868-69 
compiled a report on lawlessness and violence from a variety of sources; while there 
is reason to suspect the accuracy and completeness of the data, even a historian with 
a strong bias against the report has agreed that violence had reached unprecedented 
levels during this period. 

59 Dabbs v. State, 39 Ark. 353, 356, 357, 43 Am. Rep. 275 (1882). 
60 Kates, "Toward A History of Handgun Prohibition ... ", 11, 13-14. 
61 Kates, "Toward a History of Handgun Prohibition .. .", 25. 
62 OED, 14:509. 
63 Jonathan Green, The Dictionary of Contemporary Slang, (New York: Stein & Day, 1984), 241. 
64 Joseph Knapp, Personal communication to the author, November 12, 1991. 
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From the dose of the war to June of 1868 the report found 1,035 murders had 
been committed: 509 of the victims were white, and 409 victims were freedman. 
The Convention's report may have overemphasized political and racial motivations 
for these murders, but murder was a serious and increasing problem. The 
combination of disenfranchised whites, newly freed blacks about to get the vote, 
and a variety of adjustment problems as former slaves and masters worked out new 
economic relationships, would seem to have been factors in this problem.65 The 
1860 population of Texas was 604,000; by 1870, the population was ~19,000.66 . If 
we accept the population during the period 1865-1868 as 700,000, this would give 
an annual murder rate of 49 per 100,000 population-more than four times the 
highest murder rate for the entire United States i~ the rwenti_eth c~ntury.67 

Circumstances leading to the 1869 state elections were highly irregular; General 
Reynolds, the military governor of Texas, appointed Edmund J: Davis as 
Provisional Governor. Actual control of the state government remamed m the 
hands of General Reynolds until April 16, 1870. Governor Davis and the Radical 
Republican-dominated legislature passed a series of laws designed to deal with the 
problems of lawlessness: organizing a state militia; creating, for the first time, a state 
police force of 250 men, under the direct control of the governor; and a law to "put 
restrictions on the indiscriminate carrying of dangerous weapons."68 It appears that 
the State Police succeeded in suppressing the Klan's violence, "providing freedmen 
with a real measure of protection in a state notorious for widespread violence. "69 

The act of April 12, 1871 made it illegal to carry arms op:nly. It ~~s quic~y 
challenged, and in 1872, the Texas Supreme Court wrote a smgle dec1s10n which 
covered three very different cases: William English v. State (1872), State v. G. W. 
Carter, and State v. William Daniel, appealed from the district courts of Marion, 
Kaufman, and Van Zandt counties, respectively. All involved a violation of the new 
law, which prohibited the carrying of pistols, Bowie knives, sword-canes, spears, 
brass knuckles,7° "unless he has reasonable grounds for fearing an unlawful attack 
on his person, and that such ground of attack shall be immediate an_~ pressin~," 
with the usual exemptions for peace officers, active members of the milma, and m 
one's own home or business.71 

Each of the cases was somewhat different, and yet a single decision was rendered 
for all: 

In English's case the offensive weapon was a pistol, and it was proved that he w~s in a 
state of intoxication while wearing it about in the city of Jefferson.. He prove~, m ~e­
fense, that the pistol was not loaded at the times it was seen by the witnesses agamst him; 

65 Charles William Ramsdell, Reconstruction in Texas, (New York: Columbia University Press, 
1910; reprinted Gloucester, Mass.: Perer Smith, 1964), 219-24. Also, see Foner, 119-23, for evidence 
that this problem of violence directed against freedmen was not confined to Texas. 

66 Historical Statistics of the United States, Colonial Times to 1970, (Washington: Government 
Printing Office, 1975), 35. . 

67 Bureau of Justice Statistics, Report to the Nation on Crime and Justice, 2nd ed., (Washington: 
Government Printing Office, 1988), 15. 

68 Ramsdell, 285-6, 289, 291-2, 295-8. 
69 Foner, 440. 
70 English v. State, 35 Tex. 473 (1872). In a later case-State v. Duke, 42 Tex. 455 (1875)-the 

Texas Supreme Court quoted the entire law in question, bur cites it as the act of Apnl 11, 1871, not 
April 12. 

71 State v. Duke, 42 Tex. 455, 456, 457 (1875). 
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and further, that it was out of repair, and he had taken it along with him to have it 
mended, as he exfected soon to go to a neighboring county after his mother, and wished 
to carry the pisto with him .. .. 

The charge against Daniels was going "into a religious assembly, having about his person 
a butcher knife." The state's witnesses proved that they saw the defendant in church on 
the occasion in question, and that the handle of a butcher knife was sticking our above 
the waistband of his breeches, and berween the skirts of his frock coat. They saw noth­
ing but the handle. The court below charged that the handle raised a presumption of a 
blade. 

No transcript in Carter's case has come ro the hands of rhe reporter, nor any brief in his 
behalf, or in behalf of Daniels. 72 

Of course, this is not surprising; from the form of the case names involving Carter 
and Daniel, it would appear that Carter and Daniel succeeded in persuading the 
district court judge that the cases against them were without merit, and-that these 
were appeals by the prosecutor. In the case of Carter, the Texas Supreme Court re­
versed the district court's decision. 

In the case of Daniel, or Daniels (for the Court referred to this defendant by both 
names, and to the case as both State v. Daniel and Daniels v. State), the Court af­
firmed the decision of the district court.73 Was Daniels convicted by the district 
court, or released? The lack of brief on behalf of Daniels suggests that he was al­
ready a free man, and had no reason to appeal the district court's decision-a 
problem that repeatedly occurs in cases involving the right to keep and bear arms. 
Not surprisingly, without an advocate opposing such laws, the court would be pri­
marily influenced by the brief filed by the attorney general. 

The Court quoted Bishop's Criminal Law to the effect that the Second Amend~ 
ment was a restriction not only on the federal government, but on the states as well, 
in language very similar to Rawle' s statements in A View of the Constitution. The 
Court quoted Bishop's straightforward admission that there was no authority for 
the narrow view of "arms" given in Aymette v. State (1840): 

As to its interpretation, if we look to this question in the light of judicial reason, without 
the aid of specific authority, we shall be led to the conclusion that the provision protects 
only the right to 'keep' such 'arms' as are used ~or purposes of war, in distinction '.ro1!1 
those which are employed in quarrels and broils, and fights berween maddened md1-
viduals, since such only are properly known by rhe name of 'arms,' and such only are 
adapted to promote 'the security of a free stare.' In like manner the right to 'bear' arms 
refers merely to the military way of using them, not to their use in bravado and affray. 
[emphasis added] 

The Court also quoted Bishop with respect to the Georgia decision Nunn v. State 
(1846), the antebellum Louisiana decisions, and Alabama's Owen v. State (1858). 
The Texas Supreme Court then cited Bishop as asserting that "the doctrine gener­
ally approved by the American authorities" is the one taken in Aymette v. State 
(1840), State v. Reid (1840), State v. Mitchell (1833), and State v. Newsom 
(1844)-and then tells us this doctrine was accepted by Blackstone: "[T]he offense 
of riding or going around armed with dangerous or unusual weapons is a crime 
against the public peace, by terrifying the good people of the land."74 

72 English v. State, 35 Tex. 473,474 (1872). 
73 English v. State, 35 Tex. 473,481 (1872). 
74 English v. State, 35 Tex. 473, 475, 476 (1872). 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14891   Page 213 of
295



Compendium_Roth 
Page 0203

116 FOR THE DEFENSE OF THEMSELVES ANO THE STATE 

But of course, the decisions taken in Aymette and Reid are very different-only 
concealed carry was hel~ to be unprotected in Reid, while open carry was clearly pro­
~ected; m Aymette, the issue of open carry was not directly addressed, though it was 
implied that open carry was not protected. The Court next addressed the issue of 
what arms are protected: 

To refer the deadly devices and instruments called in the statute "deadly weapons," to 
the proper or necessary arms of a "well-regulated militia," is simply ridiculous. No kind 
of trnvesty, however subtle or ingenious, could so misconstrue this provision of the con­
sttt~tlon of the Umted States, as to make it cover and protect that pernicious vice, from 
which so many ~urders, assassinatio_ns, and deadly assaults have sprung, and which it 
was doubtless the intent10n of the legislature to punish and prohibit. The word "arms" in 
the connection ~e find it in the constitution of the United States, refers to the arms of a mili­
tz~man or soldier, and the word is used in its military sense. The arms of the infantry sol­
dier are the musket and_ the bayonet; of cavalry and dragoons, the sabre, holster pistols 
and carbine; of the arnllery, the field piece, siege gun, and mortar, with side arms. 
[emphasis added] 

The terms dirks, daggers, slungshots, sword-canes, brass knuckles and bowie knives do 
nm belong to. military vocabulary. Were a soldier on duty found with any of these 
things about his person, he would be punished for an offense against discipline.75 

Th~ Court made a distinction between a bayonet, a piece of military equipment 
which every member of the militia was required to own under the Militia Act of 
1792,76 and a "dagger" or "bowie knife." (If such a distinction was valid in 1872, it 
has evaporated today, when bayonets have become equivalent to a nineteenth cen­
tury Bowie knife in size, and combat knives are issued to soldiers.) But those arms 
that were unambiguously military weapons were completely protected. The dis­
crepancy between this decision and Cockrum v. State (1859) is a yawning chasm. 

Yet the Court did agree that there were circumstances under which the carrying 
of deadly weapons for personal defense was appropriate, if not constitutionally pro­
tected: 

The act refer~ed to_makes al_l necessary exceptions, and points out the place, the time and 
the manner in whtch certain deadly weapons may be carried as means of self-defense, 
:ind these exceptional cases, in our judgment, fully cover all the wants of sociery. There 
!s no abndgement of the personal rights, such as may be regarded as inherent and inal­
ienable to man, nor do we think his political rights are in the least infringed by any part 
of this law.77 

The Court then echoed the language of Aymette v. State (1840) about the evils of 
revenge: 

It will doubtless work a great improvement in the moral and social condition of men, 
when everi: man shall come fully ~o understand that, in the great social compact under 
and by whtch states and communmes are bound and held together, each individual has 
compromised the right to avenge his own wrongs, and must look to the state for redress. 
We must not_ go ?ack to that state of barbarism in which each claims the right to admin­
mer the law in his own case; that law being simply the domination of the strong and the 
v10lent over the weak and submissive. 

75 English v. State, 35 Tex. 473,476,477 (1872). 
76 Annals of Congress, 2 Cong., May 8, 1792, 1394. 
77 English v. State, 35 Tex. 473,477 (1872). 
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But as with Aymette, the Court blurred the distinction between revenge and self­
defense-holding that having the ability to defend oneself was equivalent to taking 
away the state's authority to try and punish a criminal. 

The Court's feelings on personal liberty are also explicated: 

It is useless to talk about personal liberty being infringed by laws such as that under con­
sideration. The world has seen too much licentiousness cloaked under the name of natu­
ral or personal liberty; natural and personal liberty are exchanged, under the social com­
pact of states, for civil liberty. 78 

With respect to the more narrowly worded Texas Constitutional provision: 

It is further claimed that this is a law in violation of the thirteenth section, first article, of 
our own constitution, which reads thus: "Every person shall have the right to keep and 
bear arms in the lawful defense of himself or the state, under such regulations as the leg­
islature may prescribe." We understand the word "arms," when used in this connection, 
as having the same import and meaning which it has when used in the amendment of 
the federal constitution.79 

But where the Court held that the Second Amendment did not protect an individ­
ual right for self-defense, the language of the Texas Constitution was explicitly in­
dividual ("Every person shall have the right to keep and bear arms") and explicitly 
for self-defense ("in the lawful defense of himself'). 

Without question, the Texas Constitutional provision gave the Legislature 
authority to regulate the keeping and bearing of arms. But unlike many other 
courts, which recognized that it was possible to regulate a right into non-existence, 
the Texas Supreme Court held that the legislature had regulated it by this law, 
without taking the right away. 

That the Court intended some nineteenth century "social engineering" can be 
found in the closing paragraphs of its decision: 

But a law is not be to be set aside because it may be repugnant to the wishes, or distaste­
ful to a class of the community, for it is generally to that class that the law is more espe­
cially addressed. Were such a rule to obtain in civilized states, it would operate a revoca­
tion of all legislative functions; the mob would assume to declare what should be law, 
and what should not. There could be no reformation of evils in society. Communities 
and states would degenerate just in proportion as their laws were wise and wholesome, or 
foolish and immoral. 

Careful reading of these sentences leads to some disturbing questions: what "class of 
the community" was this law supposed to reform? What "mob" was the Court 
concerned about? Somehow, the language of this decision makes it hard to picture 
a small number of criminals as the class the Court felt compelled to restrain and 
chastise. 

Even more astonishing is the wishful thinking and elitist sentiment expressed in 
the next paragraph: 

The law under consideration has been attacked upon the ground that it was contrary to 
public policy, and deprived the people of the necessary means of self-defense; that it was 
an innovation upon the customs and habits of the people, to which they would not 
peaceably submit. We do not think the people of Texas are so bad as this, and we do 
think that the latter half of the nineteenth century is not too soon for Christian and civi­
lized states to legislate against any and every species of crime. Every system of public 

78 English v. State, 35 Tex. 473, 477 (1872). 
79 English v. State, 35 Tex. 473,478 (1872). 
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laws should be, in itself, the purest and best system of public morality. We will not say 
to what extent the early customs and habits of the people of chis state should be re­
spected and accommodated, where they may come in conflict with the ideas of intelli­
gent and well-meaning legislators. 

We now reach the part of chis decision that suggests the "class" at whom chis law 
may have been aimed, or at whom the Texas Supreme Court felt chat it should be 
aimed: 

A portion of our system of laws, as well as our public morality, is derived from a people the 
most peculiar perhaps of any other in the history and derivation of its own system. Spain, at 
different periods of the world, was dominated over by the Carthagenians, the Romans, 
the Vandals, the Snovi, the Allani, the Visigoths, and Arabs; and to this day there are 
found in the Spanish codes traces of the laws and customs of each of these nations 
blende\i together in a system by no means to be compared with the sound philosophy and 
pure morality of the common law. 80 [emphasis added] 

Are we to interpret this as indicating chat the statute was aimed at the Hispanic 
population of Texas? None of the defendants have Hispanic names; yet chis may 
indicate only the quality of justice, and possibility for appeal, available to Hispanics 
who violated chis law. And, as we have also seen, the common law did recognize a 
right co self-defense, and a right co carry arms. 

Three years passed, and in the intervening period, the Republicans lost control of 
Texas,81 though not before Democrats and a black militia came close to armed 
warfare in the statehouse. The Democrats, once again in control of the legislature, 
rapidly repealed many of Governor Davis' measures, including the state police,82 

but not the weapons restrictions. 
In the next case, State v. Duke ( 1875), George Duke was indicted for violation of 

this ace; it was charged chat Duke did "unlawfully carry on his person one pistol, 
known as a six-shooter." The trial judge in Caldwell County set aside Duke's in­
dictment on the grounds chat a violation of law had not been charged, because the 
carrying of a pistol, by itself, was not a violation of the law.83 The technical nature 
of the indictment's inadequacy occupied much of the Court's decision in this case, 
and is uninteresting from the standpoint of the right co keep and bear arms. 

However, the issue of what constitutes "protected arms" was addressed by the 
Texas Supreme Court, as was the extent of state and Federal Constitutional protec­
tions. The Court first excluded the Second Amendment from consideration, be­
cause, in the Court's opinion, the Bill of Rights was not a limitation on state laws. 
Next, the Court considered the Texas constitutional provision.84 

While the Court in State v. Duke (1875) upheld the precedent of English v. State 
(1872), that the law limiting the carrying of weapons did not conflict with chis con­
stitutional provision, they did cake issue with the English decision's definition of 
"arms": 

We ... do not adopt the opinion expressed that the word "arms," in the Bill of Rights, refers 
only to the arms of a militiaman or soldier. Similar clauses in the Constitution of ocher 

80 English v. State, 35 Tex. 473, 478, 479, 480 (1872). 
81 Viault, 17-18. 
82 Ramsdell, 313, 316-7. 
83 Statev. Duke, 42 Tex. 455,456,459,460 (1875). 
84 Statev. Duke, 42 Tex. 455,457,458 (1875). 
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States have generally been construed by the courts as using the word arms in a more 
comprehensive sense .. .. 85 [emphasis added] 

The arms which every person is secured the right to keep and bear (in the defense of 
himself or the State, subject to legislative regulation), must be such arms as are com­
monly kept, according to the customs of the people, and are appropriate for open and 
manly use in self-defense, as well as such as are proper for the defense of the State. If this 
does not include the double-barreled shot-gun, the huntsman '.r rifle, and such pistols at least as 
are not adapted to being carried concealed, then the only arms which the great mass of the 
people of the State have, are not under constitutional protection. But beyond question, the 
dragoon or holster pistol is part of the arms of a soldier in that branch of the service. 
(Coldwell v. The State, 3 Heiskell, 166,86 and English v. The State, 35 Texas, 476). 
Regarding, then, some kinds of pistols as within the meaning of the word, we are of the 
opinion that the Act in question is nothing more than a legitimate and high!)'. proper 
regulation of their use. We are not called on to lay down gen~ral rules, prescnb_mg_how 
far legislative regulation may be extended, without trespassing on the constttunonal 
rights of the citizen. The question for our decision is the constitutionality of the Act 
under which this indictment w~s proved. It un~ertakes t~ reg~late th~ place where, and 
circumstances under whteh a pistol may be earned; and m domg so, 1t appears to have 
respected the right to carry a pistol openly when needed for self-defense or in the public 
service, and the right to have one at the home or place of business. We hold that the 
statute under consideration is valid, and that ro carry a pisrol under circumstances where 
it is forbidden by the statute, is a violation of the criminal law of the State.87 [emphasis 
added] 

And so the action of the district judge in overturning the indictment was upheld, 
but the statute was again upheld as constitutional. 88 

Immediately after the Duke decision, the Texas Supreme Court decided a num­
ber of ocher appeals in conjunction with the same law. While interesting in their 
own right, no constitutional issues were raised or discussed in Youngv. State (1875), 
Smith v. State (1875), or Williamsv. State (1875).89 

The Georgia Court's prewar recognition of a right co keep and bear arms began 
co crumble after the Civil War. Most of the details of State v. Hill (1874) have not 
made it into the decision. Unfortunately, all chat the headnotes tell us about the 
case is chat the plaintiff was named Miles Hill, and that he was indicted "under 
section 4528 of the Code, prohibiting the carrying of pistols ... to any court of 
justice .... " The decision itself tells us nothing else about the circumstances under 
which Mr. Hill violated the law. 

Justice McCay, writing the opinion of the Georgia Supreme Court, quickly dis-
posed of the Second Amendment as well as natural law: 

It is now well settled that [the Bi_ll of Rights] are all restri~tioi:i, not upon t~e states, but 
upon the United States. And this would seem ~o be the mev1table co~clus10n from the 
history of these amendments as well as from their nature and even their terms. I do not 
myself assent to that other limitation of the legislative powers of our general assembly 

85 But, as has been the case in many of these decisions, there are some disturbing errors in the cited 
cases: Bliss v. Commonwealth became Bliss v. Cane in the list of citations that followed. 

86 State v. Duke, 42 Tex. 455,458 (1875). Coldwellv. The State is incorrect; the location cited is 
Andrews v. State, 3 Heisk. (50 Tenn.) 165, 8 Am. Rep. 8 (1871). 

87 Statev. Duke, 42 Tex. 455,458,459 (1875). 
88 Statev. Duke, 42 Tex. 455,462 (1875). 
89 Youngv. State, 42 Tex. 462 (1875); Smithv. State, 42 Tex. 464 (1875); Williamsv. State, 42 

Tex. 466 (1875). 
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insisted upon in the argument, and sometimes announced by courts, to-wit: the "higher 
law," which is appealed to as above even the constitution. 

But Hill also argued that the Georgia constitutional provision protected his right 
to bear arms-and in light of the decision of the Georgia Supreme Court in Nunn 
v. State (I 846), it was a reasonable argument to advance. But there had been 
changes in the Georgia Constitution, and the changes created an loophole: 

At last, therefore, if this act be unconstitutional it must be because it is conflict with the 
state constitution. Article I., section 14, of the constitution of 1868 is as follows: "A well 
regulated militia being necessary to the security of a free state, the right of the people to 
keep and bear arms shall not be infringed; but the general assembly shall have power to 
prescribe by law the manner in which arms may be borne." The act of October, 1870, 
upon which this indictment is based, is in these words: "No person in said state shall be 
permitted or allowed to carry about his or her person a~y d_irk, Bowie-knif~, pistol or re­
volver, or any kind of deadly weapon, to any court of JUStlce or any elecnon ground or 
precinct, or any place of public worship, or any ocher public gathering in this state, ex­
cept militia muster grounds. "90 

What was the purpose of chis law? Violence had successfully intimidated blacks 
into not voting in Georgia in the 1868 elections, giving control of the Legislature to 
the Democrats.91 The 1865 Georgia Constitution adopted the entire U.S. Bill of 
Rights, including the Second Amendment. The 1868 constitutional convention 
used the Second Amendment with the addition of "but the General Assembly shall 
have the power co prescribe by law the manner in which arms may be borne."92 

The exact reason for this addition is not clear, but at least one black Republican 
newspaper had advised its readers in 1866 that the Second Amendment protected 
their right to arms: "All men, without distinction of color, have the right co keep 
and bear arms co defend their homes, families or themselves."93 

In October 1870 the Georgia Legislature was under Republican control because 
of military intervention by the occupying Union army, and new elections were 
scheduled for December of that year. Ic would seem likely that the Republicans 
sought co protect blacks from intimidation in the courts and polling places. By 
1874, when this decision was decided, Georgia was back in the control of the 
Democrats. 94 

The Georgia Supreme Court devoted more than a page to expressing Justice Mc­
Cay's opinion that, "Were this question entirely a new one, I should not hesitate to 
hold" that the state and Federal provisions guaranteed "only the right co keep and 
bear the 'arms' necessary for a militiaman," and proceeded to explain: 

I have always been at a loss to follow the line of thought that extends the guarantee to 
the right to carry pistols, dirks, Bowie-knives, and chose ocher weapons of like character, 
which, as all admit, are the greatest nuisances of our day. It is in my judgment a perver­
sion of the meaning of the word arms, as used in the phrase "the right to keep and bear 
arms," to treat it as including weapons of chis character. The word "arms," evidently 
means the arms of a militiaman, the weapons ordinarily used in battle, to-wit: guns of every 

90 Statev. Hill, 53 Ga. 472, 473, 474 (1874). 
91 Abbott, 201. 
92 Halbrook, A Right To Bear Arms, 116. 
93 The Loyal Georgian (Augusta), Feb. 3, 1866, 3, col. 4, quoted in Halbrook, A Right To Bear 

Arms, 115-6. 
94 Abbott, 209. Viault, 17-18. 
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kind, swords, bayonets, horseman's pistols, etc. The very words, "bear arms," had then and 
now have, a technical meaning. 95 [emphasis added] 

Justice McCay then went on to articulate his reasons for believing that "co bear 
arms" was specifically military, based on che use of chis construction in a number of 
contexts which are military. No historical or lexicographical authority was cited for 
his understanding of chis meaning of "bear arms," or his narrow definition of 
"arms." As we have already seen, contemporary use and dictionaries demonstrate 
chat Justice McCay was incorrect about the Framers' meanings. 

Justice McCay then admits that his own personal beliefs on the subject are insuf-
ficient justification: 

But assuming that the guarantee of our state constitution was intended to include weap­
ons of this character, (which, considering that it was made a part of the constitution after 
the decision of Nunn vs. The State, in 1 Kelly, is not improbable,) we still are of the 
opinion that the act of October, 1870, is not. unconstitution_al. Th_e practice _of _carrying 
arms at courts, elections and places of worship, etc., 1s a chmg so improper m itself, so 
shocking co all sense of propriety, so wholly useless and full of evil, that it would be 
strange if the framers of the constitution have used words broad enough to give it a 
constitutional guarantee. Take the clause in its largest sense; lee the word "arms" include 
weapons of every kind; we think its guarantee would not cover so absurd, useless, defi­
ant, and disorderly a practice as this act of 1870 forbids. 96 

Justice McCay then argued that the clause concerning a "well regulated militia" 
declared the purpose of the "the right of the people," and therefore the Constitu­
tional provision restricted the purpose of the right: 

The constitution declares that as such a militia is necessary to the existence of a free state, 
the right of the people to keep and bear arms shall not be _infringed_. ~ o ef~ect this end, 
the right to have arms would seem to be absolute, smce without this nght_, 1t would not 
be possible to attain the end contemplated, to-wit: an armed m1lma, organized and ready 
for the public exigencies. But it is obvious that the right to bear or carry arms about the 
persons at all times and places and under all circumstances, is not a necessity for the 
declared object of the guarantee; nay, chat it does not even tend to secure the great pur­
pose sought for, to-wit: that the people shall be familiar with the use of arms and capable 
from their habits of life, of becoming efficient militiamen. If the general right to carry 
and to use them exist; if they may at pleasure be borne and used in the fields, and in the 
woods, on the highways and byeways, at home and abroad, the whole declared purpose 
of the provision is fulfilled. 97 

At this point, the differences between this decision, and Nunn v. State (1846), are 
undramatic. Justice McCay acknowledged a right to possess arms out on the 
highways, but then held that this guarantee 

is in no fair sense a guarantee that the owners of these arms_ may bear chem at conc_erts, 
and prayer-meetings, and elections. At such places, the be~rm~ of arms of any sort, 1s an 
eye-sore to good citizens, offensive to peaceable people, an mdICatton of a want of proper 
respect for the majesty of the laws, and a marked breach of good manners. If borne at all 
under the law, they must be borne openly and plainly exposed to view, and under the 
circumstances we allude to, the ve~ act is not only a provocation to a breach of the 
peace, but dangerous to human life.9 

95 Statev. Hill, 53 Ga. 472,474 (1874). 
96 State v. Hill, 53 Ga. 472, 474, 475 (1874). 
97 State v. Hill, 53 Ga. 472,475,476 (1874). 
98 State v. Hill, 53 Ga. 472, 476 (1874). 
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On the one hand, they are "offensive" and a "provocation" if exposed co vi 
but may only be "borne openly." Justice McCay's notion of a right could easily~• 
squeezed out between the requirement for open carry and che requirement co no: 
offend or provoke. 

To justify ch~ idea chat there were proper limitations on che power of che gov­
ernme~c c~ac did _not destroy chat right, Justice McCay next cited a section of ch 
Georgia bill of nghcs chat requires, "The right of the people co appeal co ch e 
c?urcs ... shall not be impaired," and drew an analogy between chat right and ch: 
nghc co bear arms: 

If the legislature restrict the appeal co cenain times and places, and under certain reason­
able condmons nec_:essary for the public good; if it pass a statute of limitations, or regu­
late the rules_ of_ ev1_dence or provide that one judgment of the court shall be conclusive, 
all these are l1m1tanons upon ch~ right to appeal co the coum... One guarantee is not to 
swallow up all ot_hers, but each 1s to be construed reasonably in reference to its plain in­
tent, and other nghts guar_antee_dm theyeople. The right to go into a court-house and 
peacefully and_ saf:ly seek Its pr!v1leges, 1s JUSt as sacred as the right to carry arms, and if 
~he temple of JUstice 1s turned mto ~ bar~acks, and a visitor to it is compelled to mingle 
m a crowd of ~e~ loaded down with pistols and Bowie-knives, or bristling with guns 
and bayonets1 h1~ nght of free ~cc~ss to the courts is just as much restricted as is the right 
to bear arms mfnnged by proh,bmng the practice before coum of justice.99 

. Afce;, argui~g chat the clause ~f the Georgia constitutional provision which pro­
vides, the legislature may prescnbe the manner in which arms may be borne," was 
broader than an allowance for ~he legislature co prohibit concealed carry," McCay 
seemed to back down, and admit chat such regulations muse be "reasonable": 

The right co "tote" th~m, as our colored peorle say, would be a bootlesslrivilege, fittin 
one, per~aps, for playmg so!d1er upon a dril ground, but offering no ai in that know!~ 
f:dg:t~1ch makes an ~.ffecttve, to,:wtt: a _shooting soldier. To acquire this skill and this 
am, 1anty, the words bear arms must mclude the right to load them and shoot them 

and us~ them as such things are ordinarily used, so that the "people" will be fitted for 
defending the_ state when ns needs demand; and when the constitution grants to the general 
assembly the rzfht to prescribe the manner in which arms may be borne, it grants the ower to 
relulate the w ole sub;ect of ttsmg arms, provided the regulation does not in.fringe :lat use of 
t_ em whzch zs necess~'J' to fit ~he ~wner of them for a ready and skillful use of them as a mi­
l,ftttahman. Any restriction which znterftres with this is void, whether it relates to the carrying 
o t em about the person, or to the place or time of bearing them. 

The manner of bearin& arms includes not only the particular way they may be carried 
up1 n the person, that ts openly or secretly, on the shoulder or in the hand, loaded or 
un oaded, cocked or uncocked, capped or uncapped, but it includes, also, the time 
when, and the place_ where, they may be borne. It is no reply to this view of the subject 
~ say that 1f the legislature may do this, they may, in effect, prohibit the carrying them 

;ogeth_er. The same reply may be made to the admitted right to prescribe the manner 
oh carY'Zfe arms upon the person. If the legislature were to say arms shall not be borne on 
t e s ou er, nor m the h~nds, or on the arms, but they shall only be borne strapped or 
fastened tpon the back, thzs would be prescribing only the manner, and yet, it would, in 
effe:t, be a tknzal of the rzght to bear arms altogether. The main clause and the limitation 
co It_ are both to be ~onstrued reasonably, and in view of the declared object of the 
provmon. 100 [emphasis added) 

99 State v. Hill, 53 Ga. 472, 477, 478 (1874). 
JOO Statev. Hill, 53 Ga. 472,479,480,481 (1874). 
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What, exactly, does this mean? This decision is like a drunken driver, weaving 
from side to side, and narrowly missing clear statements of what is protected . The 
right does not exist in a church, a courtroom, or a concert, but it does exist on the 
highways, and apparently, in a number of ocher public places. The legislature may 
prohibit open carry, or concealed carry, or nearly any aspect of how a weapon is to 
be carried, except chat such a restriction must not deny the right to bear arms alto-

gether. 
The history of the 1877 state constitutional convention suggests that the Georgia 

Supreme Court's willingness to uphold restrictions on open carry had an impact on 
the populace. The language of the 1868 constitution was again adopted, with only 
the deletion of the words "by law." When chis clause was being debated, the argu­
ments advanced suggest that the purpose was to allow the legislature to prohibit 
concealed carry; a proposal to allow the legislature to "prescribe the manner and 
place in which arms may be borne" was voted down. Concealed carry was not pro­
tected, but by implication, open carry, nearly anywhere, was procecced.101 

By che end of Reconstruction, the notion of a right co carry concealed arms had 
been so thoroughly denied by the courts of the former Confederacy chat defense at­
torneys were no longer arguing it before Southern state supreme courts. Typical of 
a number of cases during chis period is Chatteaux v. State (1875). Chacceaux, a 
fruit and vegetable dealer in Mobile, Alabama, carried a concealed pistol in the early 
hours of the morning, as he passed through a dangerous section of town on his way 
to the marketplace. Lacer chat same evening, Chacceaux went to the pose office, no 
longer concerned about his safety, but still carrying the pistol in his pocket, where it 
had been since morning. He removed the pistol from his pocket, though the deci-

sion does not tell us why he did so. 
Citing che Eslava decision, in which the constitutional right co carry arms was 

neither asserted nor denied, toi the Alabama Supreme Court held "chat the right co 
carry a pistol, or ocher weapon concealed, for any of the reasons mentioned in che 
statute, was co-extensive only with the necessity or occasion on which the right de­
pended." Chacceaux's conviction was upheld. to3 Neither the Second Amendment, 
nor che Alabama Constitution's protection of a right co keep and bear arms, was 

raised by the defense. 
The Dred Scott decision had recognized chat the rights of "citizens of the United 

Scates" were protected against state action; chis should have been sufficient basis for 
Congress co pass federal laws protecting freedmen from state action. But since the 
Dred Scott decision had successfully drawn a line between "citizens" and "people," it 
is not surprising chat a more explicit extension of the Bill of Rights to restrict state 
laws was desired. While rhetoric of the time was built around protecting the rights 
of the freedmen, crasser political motivations have been postulated as well. 
(Improving the conditions of free blacks in the South would tend to reduce 
migration of them co the North-where they were no more welcome than in the 
South.) As part of chat effort, the Civil Rights Act of 1866 and the Fourteenth 
Amendment were passed, intended to guarantee chat che "privileges and 

IO 1 Halbrook, A Right To Bear Arm,, I 16. 
102 Eslava v. State, 49 Ala. 355 (1873). 
103 Chatteauxv. State, 52 Ala. 388, 391 (1875). 

--Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14895   Page 217 of
295



Compendium_Roth 
Page 0207

124 FOR THE DEFENSE OF THEMSELVES ANO THE STATE 

immunities" of citizens of the United States would be protected from abusive state 
laws. 

In the debates surrounding the Civil Rights Act of 1866, both opponents and 
supporters agreed that passage of it would restrict the authority of the states to dis­
arm blacks. Opponents argued t~at it_ would prohibit racially discriminatory gun 
control laws,_ while supporters insisted It would protect the rights of blacks to have 
arn_is_-a sub1ect of some importance, as many of the Southern states and munici­
pal1t1es attempted w restrict or prohibit possession or carrying of arms by blacks. 104 

Considerable dispute sull surrounds the intentions of the Fourteenth Amend­
ment, but recent s_cholarship is increasingly willing to recognize that the Fourteenth 
Amendment was intended to extend all of the Bill of Rights to the states. When 
the Fourtee~th Amendmen_t was introduced in Congress in 1866, "a chief exponent 
referred,. to the personal nghts guaranteed and secured by the first eight amend­
ments of the Constitution; such as freedom of speech and of the press; ... the right 
ro keep and bear arms ... "' 105 

The noted Reconstruction historian Eric Fon er recently wrote: 

The _states, declared Michigan Sen._Jacob Howard, who guided the Amendment to pas­
sag7 m the Senate, c~uld no longer mfnnge on the liberties the Bill of Rights had secured 
agamst federal v10lat1on; _hencefonh, they must respect "the personal rights guaranteed 
an_d se~ured by the first eight Ame_ndments." [Rep. John] Bingham said much the same 
thmg m the House. Some pomons of the Bill of Rights were of little moment in 
1866; • .. _But it is abundantly clear that Republicans wished to give constitutional sanction to 
st~tes oblzgatto'! to respect such key rovisions as freedom of speech, the right to bear arms, 
tnal by 1mpamal Jury, and protect10n agamst cruel and unusual punishment and unrea­
sonable search and seizure. The Freedmen's Bureau had already taken steps to protect 
these nghts, and th~ Amendment was _deemed necessary, in part, precisely because every 
one of them was bemg systematically v10lated in the South in 1866. 106 [emphasis added] 

Other supporters argued for the amendment because it was needed to overturn 
laws that prohibited "colored men to carry weapons without a license." 107 Two 
years l!ter, when the anti-Klu Klux Klan bill was debated in Congress, Bingham, 
the pn_n~1pal ,~raftsman o~ the Fourteenth Amendment, repeated what the "rights 
and pnvileges secured by It included: 

Mr. Speaker, that the scope and meanill:g of the limitations imposed by the first section, 
fourteenth am~~dment of ~he Co?st1tut10? _may be more fully understood, permit me to 
say that the pnv1leges and 1mm_unmes of cmzens of a State, are chiefly defined in the first 
eight amendments co the consncuuon of tl1e United States. 108 

. In [!,~- v. Cruikshank (1876), the Supreme Court had an opportunity to express 
Its opm1on about the Second Amendment and its relation to the Fourteenth 

I 04 Halbrook, "The Fourteenth Amendment .. .", 70-71. Halbrook is a proponent of the view that 
the Fou~reenth Amendm~nt was intended, at least partly, to protect freedmen from state gun control 
laws; evidence corroboratmg Halbrook's understanding of the philosophy of the Radical Republicans 
from a less parusan source can be found in Avery Craven, Recomtruction: The Ending of the Civil War, 
(New York: Holt, Rinehart, and Winston, 1969), 168-71, 174-5. 

105 Congressional Globe, 39th Congress, !st Sess. , pt. 3, 2765 (May 23, 1866), quoted in 
Halbrook, "The Fourteenth Amendment ... ", 72. 

106 Foner, 258-9. 
107 Halbrook, "The Fourreenth Amendment ... ", 72. 

. 108 Congr,~ssional Globe, 42nd Congress, !st Sess., pt. 2, Appendix, 84 (March 31, 1871), quoted 
m Halbrook, The Fourteenth Amendment...", 75. 
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Amendment. The Supreme Court decision described this case as a mob of whites, 
including one William Cruikshank, who had broken up a freedmen's political 
meeting, deprived them of their arms, and prevented them from voting in a state 
election. In fact, more than one hundred black men were prevented from voting by 
being murdered by Cruikshank's mob. 109 Under the Enforcement Act of 1870, the 
whites involved were indicted, tried, and convicted in the federal courts. 110 On 
appeal, the Supreme Court overturned their convictions in an ingenious manner, 
completely subverting Congressional intent with respect to the Fourteenth 
Amendment and the Enforcement Act of 1870. While only some parts of the 
decision are relevant to the Second Amendment, the Court used the same 
arguments with respect to the First and Second Amendments. 

Acknowledging that the Fourteenth Amendment had extended the rights of na­
tional citizenship to be protected from state abuse, the Court adopted a novel con­
cept: such rights were protected only to the extent that they were related to the na­
tional government. The Court contended that, "The right of the people peaceably 
to assemble for the purpose of petitioning Congress for a redress of grievances, or 
for anything else connected with the powers or duties of the National Government, 
is an attribute of national citizenship and, as such, under the protection of and 
guarantied by, the United States." Similarly, the First Amendment "was not in­
tended to limit the powers of the state governments in respect to their own citizens, 
but to operate upon the National Government alone." It is within this narrowly 
defined view of the Bill of Rights that the Court found: 

The right of bearing arms for a lawful purpose is not a right granted by the Constitution; 
neither is it any manner dependent upon that instrument for its existence. The Second 
Amendment declares that it shall not be infringed, but this means no more than that it 
shall not be infringed by Congress. 111 

The Cruikshank decision, in essence, held that the Bill of Rights was not incorpo­
rated by the Fourteenth Amendment, except as such rights related to the national 
government. Republican commentary on the Cruikshank decision is astonishing for 
the conclusions reached: 

Supreme Court decisions on the "right to bear arms" have repeatedly stated that the Sec­
ond Amendment was conceived of as a restraint on the power of the federal government 
over the state militias. In U.S. v. Cruickshank, 95 U.S. 542 (1874), the Court held that 
while there may be an individual right to possess arms, it existed independently of the 
Second Amendment. 112 

In fact, there is no such statement of intent in the Cruikshank decision, contrary to 

the assertion in the first sentence quoted above, and no reference to "state militias." 
With respect to the second sentence above, the Court ruled that the right existed 
before the Constitution, and that the meaning of the Second Amendment was "that 
it shall not be infringed by Congress." Later in the decision, the Court declared: 

I 09 Lucy E. Salyer, "Cruikshank, United States v.," in Kermit L. Hall, ed., The Oxford Companion 
to the Supreme Court of the United States, (New York: Oxford University Press, 1992), 209. 

110 US v. Cruikshank, 92 U.S. 542,548,555 (1876). 
111 US. v. Cruikshank, 92 U.S. 542, 552 (1876). 
112 Michael K. Beard and Samuel S. Fields, "National Coalition to Ban Handguns Statement on 

the Second Amendment", in The Right To Keep And Bear Arms, 92. Note that the spelling and citation 
of this case are incorrect. Since the spelling is incorrect throughout Beard & Fields' paper, it can't be a 
typo. 
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The Second Amendment declares that it shall not be infringed; bur this, as has been 
seen, means no more than that it shall not be infringed by Congress. This is _one of the 
amendments that has no other effect than to restrict the powers of the N at1onal Gov­
ernment, leaving the people to look for their protection a!\ainst any violation by their 
fellow-citizens of the rights it recognizes, to what _is_ called,_ in ~1ty of N .Y. v. M1ln, 11 
Pet. 129, the "powers which relat'.' to,,n;!erely municipal leg1slat10~, or,,what was perh~ps, 
more properly called internal police, not surrendered or restrained by the Constitu­
tion of the United States. 113 

Levin, another member of the republican school, tells us: 

U.S. v. Cruickshank, implied that there was ~ personal right w bear arms upon which 
Congress could not infringe. The central point of the opinion, however, was to state 
that the second amendment did not apply to state governments, and such 9overnments 
could pass whatever legislation they desired without fear of federal sanction. 1 4 

But of course, this is not the central point of the opinion. The Court decided that 
the Fourteenth Amendment did not include all the protections of the Bill of Rights, 
and then set about determining which rights were incorporated. Beard, Fields, and 
Levin never tell us that the Cruikshank decision held that only the right to vote and 
assemble had come under the authority of the Federal Government, and then, only 

C I Cfi bl' . . C 115 if voting for redera or: ices or assem mg to pennon ongress. 
Further, the Court made an interesting assertion with respect to the nature of the 

rights protected by the Bill of Rights. In discussing the right to peaceably assemble: 

The particular Amendment now under consideration assumes the existence of the right 
of the people to assemble for lawful purposes, and protects it _against en_croach~ent by 
Congress. The right was not created_ by t~e Amendment; ne1th~r was m cont1~uance 
guarantied, except as agamst congress10nal interferenc~i'G For their protection m its en­
joyment, therefore, the people must look to the States. 

The same logic and phrasing was used by the Court with respect to the Second 
Amendment: 

The second and tenth counts are equally defective. The right there specified is _tha_t of 
"bearing arms for a lawful purpose." This is nm a right grant~d b~ the C~~sutut1on. 
Neither is it in any manner dependent upon that instrument for Its existence. 

The Court asserted that these rights were not granted by the Constitution, but 
were pre-existing. The Amendments recognized those rights, and protected them 
against Congress' infringement. It is possible to quote "The right wa~ not created 
by the Amendment ... " in such a manner as to imply th~t the_ Cou_rt _believed that no 
such right existed; within the larger context of the d1scuss10n, It 1s. cl~ar that the 
Court was resisting the incorporation doctrine clearly stated by the prmc1pal author, 
proponents, and opponents of the Fourteenth Amendment, but was not denying 
that these rights existed, at least in a moral sense. 

113 US. v. Cruikshank, 92 U.S. 542, 553 (1876). New York v. Miln (1837) upheld a New York 
State law that required ship captains landing immigrants to post a bond against them becoming public 
charges. McDonald, 82-83. . . 

114 Levin, 124-5. At least Levin cites the case location correctly; only the name ts mtsspelled, but 
that error is ma.de consistently. It appears that Beard, Fields, and Levin are all relying on a common 
(and erroneous) secondary source for their information about this case. 

115 US. v. Cruikshank, 92 U.S. 542 (1876). 
I 16 US. v. Cruikshank, 92 U.S. 542, 552 (1876). 
117 US. v. Cmikshank, 92 U.S. 542, 553 (1876). 
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In the twentieth century, this doctrine of incorporation has been recognized as 
extending nearly all of the Bill of Rights to protect citizens against state laws. To 
use Cruikshank as evidence that the Second Amendment does not protect an indi­
vidual right is valid only if we accept Cruikshank's reasoning with respect to free 
speech, freedom of assembly, and all the rest of the protections of the Bill of Rights 
that are now incorporated. 

Nearly all the decisions during this period took place in former slave states; our 
next two decisions are remarkable in that they took place in states not experiencing 
the social dislocations of emancipation. Wright v. Commonwealth (I 875), took 
place in Pennsylvania. A Jonathan Wright was indicted in April 1871 in Schuylkill 
County, charging that: "he 'did unlawfully and maliciously carry on and about (his) 
person, a certain concealed deadly weapon, commonly called a pistol, with intent, 
with the pistol aforesaid, unlawfully and maliciously, to do bodily harm to some 
other person, to the inquest unknown, &c."' 

While the jury found Wright innocent, they did order him to pay court costs. 
The defendant appealed the order to pay court costs, arguing that the May 5, 1864 
county ordinance which prohibited the carrying of concealed weapons was a viola­
tion of the 21st section of Pennsylvania's Bill of Rights. Since his indictment was 
for an action which was not a crime, Wright felt that he should not be obligated to 
pay. 

The Pennsylvania Supreme Court's ruling is short, without citation of either 
precedent or authority for their decision about the constitutionality of the law in 
question: "Such an unlawful act and malicious intent as this has no protection un­
der the 21st section of the Bill of Rights, saving the right of the citizens to bear arms 
in defence of themselves and the state." The Court further held that the jury must 
have had a good reason for imposing court costs on the defendant, even if they 
found him innocent. While the headnotes for this decision assert that "prohibiting 
the carrying of concealed weapons, is not obnoxious to the Bill of Rights, sect. 21," 
the decision itself specifies both "an unlawful act and malicious intent,"' 18 

suggesting that the combination of the two elements was required to constitute a 
crime. But did the court consider the carrying of concealed weapons to be part of 
the malicious intent, or was some other evidence of criminal intent required? 

An additional interesting question is what part, if any, the 1873 Pennsylvania 
Constitutional Convention played. The 1790 Pennsylvania Constitution, Article 
IX, §21, contained the guarantee: "That the right of citizens to bear arms, in 
defence of themselves and the State, shall not be questioned. "119 At the 1873 
convention, an attempt was made to add the word "openly" after the word 
"citizens": "Thomas Struthers, the proponent of the change, argued that persons 
charged with carrying arms secretly 'fall back on the Constitution, which they say 
authorizes the bearing of arms, and therefore the act of Assembly is 
unconstitutional.'" 

His opponents responded that this would require them "to walk the streets of this 
city at night without any protection whatever from ruffians"; another argued that 
the law in Pennsylvania "required showing of evil intent" in conjunction with con­
cealed carrying of weapons, and was thus a constitutional law. The proposed 

118 Wrightv. Commonwealth, 77 Pa. Sr. 470,471 (1875) . 
119 Thorpe, 5:3101. 
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amendment lose, 54-23. 120 le is not clear if the Pennsylvania Supreme Court took 
into account the actions of the constitutional convention two years before, or inde­
pendently reflected the same sentiments held by the majority of the delegates. 

Another Northern decision during chis period was Wiley v. Indiana (1876). The 
defendant Wiley was convicted of carrying a concealed weapon. No attempt was 
made co challenge the law on constitutional grounds; the only dispute was whether 
the prosecution was required co prove chat Wiley was not a traveller, and thus sub­
ject co the law, or whether the defense had an obligation to demonstrate that Wiley 
was a traveller, and thus exempt from the law. The Indiana Supreme Court held 
that the obligation was on the defense co prove chat he was a traveller, not ~n the 
prosecution co prove chat he wasn'c. 121 This strongly s~ggests that the ~arrymg. of 
concealed arms was not recognized as a right by the Indiana Court, consistent with 
the decision in State v. Mitchell (I 833). 

Labor violence played a part in two decisions from Illinois during this period. 
One of these decisions is Presser v. Illinois (1886), one of the U.S. Supreme Court's 
often misquoted statements about the meaning of the Second Amendment. By 
examining the circumstances under which this decision was handed down, we can 
better understand-and be horrified-by the logic of the Court. 

One of the original theses upon which research for chis work was started was chat 
fear of labor violence, and the desire co oppress workers, played a major role in the 
narrow republican interpretations of the right to arms chat have appeared through­
out che history of the Republic. But while there is some evidence to support this 
position, the bulk of the evidence suggests chat labor unions we~e only a small part 
of this judicial misinterpretation of the Second Amendment and Its stat~ analogs. 

There are a number of decisions in which the Second Amendment 1s merely an 
innocent bystander. These decisions reflect the increasingly severe violence associ­
ated with the development of large industrial combinations in late ninet~enth ~en­
cury America, and the growth of labor unions in response. Whtie sometimes cited 
as evidence by che republican school that no individual right is protected by the 
Second Amendment, a more detailed examination of the decisions suggests other­
wise. Also of interest is what che circumstances chat led to these decisions tell us 
about che loss of the ideal of a people's militia. The National Guard, by the period 
after the Civil War, began to play an increasingly important role in intimidating la­
bor unions. In Chicago, a group of immigrant German socialises formed an armed 
club to defend themselves and their families against criminal attacks by the Na­

tional Guard. 122 

The first decision in chis vein is primarily not a "right to keep and bear arms" 
case. Bue exactly what it is, from the syllabus and decision, is a bit of a m~scery. 
What should have been a straightforward case of refusing jury duty, turned mco a 
decision eighteen pages long, with three pages of syllabus, and a baffling array of 
secondary issues. For chose researching che issues of militia duties, and the relatwn­
ship between the National Guard, standing armies, and military duty, Dunne v. 
People (1879) is a gold-mine of citations and issues. 

120 Halbrook, A Right To Bear Arrm, l 16-7. 
121 Wileyv. Indiana, 52 Ind. 516,517,518 (1876). 
122 Sanford Levinson, "The Embarrassing Second Amendment", Yale Law Journal, 99 [December 

1989], 637. 652-3. 
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Peter J. Dunne had been sum~oned co jury duty in Cook County, in September 
1879. He attempted co excuse himself from jury duty by arguing that "he was an 
enlisted, active member of the 'Illinois National Guard'," and was therefore exempt 
under the statute of May 28, 1879. The court refused to accept his excuse, and 
fined him $50. There was apparently some question about the validity of this stat­
ute (at least m part}, and both parties requested that the Illinois Supreme Court 
hear the case. They did hear it, in November of chat same year. 123 

. Mr. Dunn~ challenged, it appears, nearly every aspect of the law in question; of 
mterest co us 1s t~e a_uthority of the state government to regulate the private bearing 
of arms. The Illmo1s Supreme Court upheld the authority of the state to regulate 
private organizations parading with arms: 

:he right of the citizen t? "b~ar ~rms"_ for the defence of his person and property is not 
i?volved, even remotely, m this discussi~n. This section has no bearing whatever on that 
nght, whatev_er 1t may b~, and _we will enter_ upon no discussion of chat question. 
Whether bodies of m_en, with military organizations or otherwise, under no discipline or 
command by the Untted Scates or the State, shall be permitted to "parade with arms" in 
populous communmes, is a matter within the regulation and subject to the police power 
of the state. 124 

. !he Illi,nois Supr~me Court appears t? have acknowledged that a "right of the 
C1C1Zen to bear arms for the defence of his person and property" did exist, but then 
the Court _backt~acked and referred to it as, "that right, whatever it may be," and re­
fused to discuss It further. Was chis just clumsy writing, or were more sinister mo­
tives involved? 

Immediately following this statement was an assertion far removed from both 
Revolutionary and modern notions of the proper limits of governmental power: 

In matters pertainin_g to the int~rnal peace and well-being of the State, its police powers 
a_re plenary and malien~ble. It is a power co-extensive with self-protection, and is some­
times termed, and not inaptly, the "law of overruling necessity." Every necessary act for 
the protection, safety and best interests of the people of the State may be done under this 
power. Persons and property may be subjected co all reasonable restraints and burdens 
for the common good. Wh~re m_ere property interests are involved, this power, like 
other powers of government, is subject ro constitutional limitations; bur where the inter­
nal peace and health of the people of the State are concerned, the limitations that are 
said to be upon the exercise of this power are, that such "regulations must have reference 
to the comfort, safety and welfare of society." It is within the power of the General As­
sem~ly to enact la~s for the _suppr~ssion of that which may endanger the public peace, 
an~ impose penalnes for the mfracnon of such laws. What will endanger the public se­
cunty must, as a general rule, be left to the wisdom of the legislative department of the 
government. 125 

f:s wil! beco~~ ~ppa~ent in the n_ext case, opposition to che Illinois statute regu­
lat1ng pnvate m1lmas did not end with Dunne; the month after this decision, the is­
sue of private militias ceased co be an abstraction. Presser v. Illinois (1886) presents 
an example of how the U.S. Supreme Court narrowly upheld the right to keep and 
bea_r ar~s, apparently as an_ individual right, based on a republican view of military 
obltgat1on-wh1le upholdmg a law chat violated the spirit of che Second 
Amendment. 

123 Dunne v. People, 94 Ill. 120, 123 (1879). 
124 Dunne v. People, 94 Ill. 120, 140, 141 (1879). 
125 Dunnev. People, 94 Ill. 120, 141 (1879). 
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In response to the previously mentioned abuses of workers by the Illinois Na­
tional Guard, a workers' militia was established. 126 Herman Presser led a march of 
this workers' militia, called the Lehr und Wehr Verein ("teaching and defense un­
ion"), through the streets of Chicago, with Presser on horseback carrying a sword in 
his hand, and the workers carrying rifles behind him. Presser was indicted under 
the 1879 Illinois militia statute, which prohibited any militia from organizing, 
drilling, or parading "without the license of the governor." 

On appeal from the Illinois Supreme Court, the U.S. Supreme Court upheld the 
validity of the statute forbidding private militias. At the same time, in response to 
Presser's claim that his Second Amendment rights were being denied, the court 
ruled that: "A state cannot prohibit the people therein from keeping and bearing 
arms to an extent that would deprive the United States of the protection afforded 
by them as a reserve military force." 127 While the Court upheld the restrictions on 
unofficial militias, it argued that: 

We chink it clear chat the sections under consideration, which only forbid bodies of men 
to associate together as military organizations, or to drill or parade with arms in cities 
and towns unless authorized by law, do not infringe the right of the people to keep and 
bear arms. But a conclusive answer to the contention that this amendment prohibits the 
legislation in question lies in the fact that the amendment is a limitation only upon the 
power of congress and the national government, and not upon chat of the state. 12 

The Second Amendment was only a limitation on the power of the Federal 
Government-not the states. But the "right of the people to keep and bear arms," 
was in the Court's opinion, protected from federal interference. While Presser had 
invoked the "privileges and immunities" clause of the Fourteenth Amendment in 
asserting his protection from Illinois law, 129 the Court's acceptance of the 
Fourteenth Amendment incorporation doctrine was still many years in the future. 

The Court also acknowledged: 

It is undoubtedly true that all citizens capable of bearing arms constitute the r~se1;ed 
military force or reserve militia of the U niced Scates as well _as of the states, and, m view 
of chis prerogative of the general government, as well as of its general powers, th_e _states 
cannot, even laying che constitutional provision in ~uescion out of view, proh_1b1~ the 
people from keeping and bearing arms, so as to depnv_e the Umted Scates of their n~t­
ful resource for maintaining the public security, and disable the people from performmg 
their duty to the general government. 130 

Even if the Second Amendment was ignored, the states could not prohibit the 
people from keeping and bearing arms. While maintaining the republican view of 
arms ownership, the Court implied that the widespread ownership of military arms 
in private hands, "for maintaining the public security," was a right guaranteed 
against state interference. Those who cite Presser as evid~nce th~t the Second 
Amendment is not a restraint on state laws, appear to have missed this other part of 
the decision. 

What makes this decision so disturbing is that by acknowledging the validity of 
the Illinois statute that established a "select militia" -effectively a state army used to 

126 Levinson, 99:652-3. 
127 Presser v. Jllinoi,, 116 U.S. 252, 254, 255 (1886). 
128 Prerrerv. Jllinoi,, 116 U.S. 252,265,266 (1886). 
129 Presserv. lllinoi,, 116 U.S. 252, 262 (1886). 
130 Presrerv. Illinois, I 16 U.S. 252,266 (1886) . 
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suppress labor unionists , while denying the right of workers to defend themselves 
collectively-the Court had completely subverted the intent of the "no standing 
armies" requests. Is this what Madison had in mind in Federalist 46, when he sug­
gested a standing army of 30,000 men would be opposed by a militia consisting of 
the whole people? The intent of the Framers had been perverted in the interests of 
maintaining the status quo of nineteenth century industrialism. 

Ten years later, the Massachusetts Supreme Judicial Court heard Commonwealth 
v. Murphy (1896), a case quite similar to Presser v. Illinois (1886). Murphy and a 
number of associates had styled themselves as the "Sarsfield Guards," and marched 
together with inoperative rifles, in violation of: "St. 1893, c. 367, §124, which 
prohibits all but certain bodies of men from drilling or parading with firearms ... " 
Murphy argued that the statute that he was convicted of violating was: "in contra­
vention of the seventeenth article of the Massachusetts Declaration of Rights, which 
declares that 'the people have a right to keep and bear arms for the common 
defence."' 131 

The Court did not agree: 

This view cannot be supported. The right to keep and bear arms for the common def­
ence does not include the right to associate together as a military organization, or to drill 
and parade with arms in cities and towns, unless authorized to do so by law. This is a 
matter affecting the public security, quiet, and good order, and it is within the police 
powers of the Legislature to regulate the bearing of arms so as to forbid such unauthor­
ized drills and parades. Presser v. Illinois, 116 U.S. 252, 264, 265. Dunne v. People, 94 
Ill. 120. 

Up to this point, the decision was correct: armed bands marching through the 
streets certainly could be construed as an attempt at intimidating others-although 
intimidating the government might be argued as the purpose suggested in Federalist 
46. Certainly, the Dunne and Presser decisions are correctly cited as precedent. But 
next: 

The protection of a similar constitutional protection has ofren been sought by persons 
charged with carrying concealed weapons, and it has been almost universally held chat 
the Legislature may regulate and limit the mode of carrying arms... The early decision ro 
the contrary of Bliss v. Commonwealth, 2 Litt. 90, has not been generally approved. 132 

It is certainly true that the right of individuals to carry arms, either openly or con­
cealed, had been argued repeatedly before various state supreme courts. But the 
Court appears to have been unaware that Bliss v. Commonwealth (1822) was only 
one of several decisions that had recognized a right to carry concealed. Further, a 
more accurate comparison would have been to those cases where equivalent state 
constitutional provisions had been argued successfully, to protect the right of 
individuals to carry arms openly-for indeed, the rifles in question were carried 
openly by the "Sarsfield Guards." The Massachusetts Supreme Judicial Court made 
no statement about whether the right of individuals to openly carry arms, or to keep 
arms, was within the protections of the state constitutional protection, and the 
Second Amendment was apparently not raised by the defendant. 

131 Commonwealth v. Murphy, 166 Mass. 171, 172 (1896). Unfortunately, the decision of the 
Court gives us no information for determining to what purpose this private army was established. 

132 Commonwealth v. Murphy, 166 Mass. 171, 172, 173 (1896). 
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Without question, industrial strife was a major concern of the period between the 
Civil War and World War I. The 1873 panic, induced by the bankruptcy of Jay 
Cooke and Co., provoked a depression of unprecedented length.133 Contemporary 
accounts of the series of strikes which took place during 1877 show that armed 
violence and the threat of armed violence by labor unionists played a significant role 
in strengthening the union position relative to employers. Many incidents related 
in Joseph Dacus' Annals of the Great Strikes involved unionists preventing the carry­
ing out of business with the threat of armed violence. 134 When confronting regular 
army units, the workers were, in at least one instance, markedly better armed than 
the soldiers; the workers "were supplied with Henry and Winchester repeating ri­
fles, and from this circumstance were able to overawe any train-guard likely to be 
sent out." The Army still had not made the step up to repeating rifles, and were 
consequently less effectively armed than the civilian population_- 135 . . 

National Guard units in some instances refused to fight agamst umomsts, appar­
ently because they were insufficient in arms and numbers to be effective; and in a 
few instances, they joined the strikers in horror at the needless bloodshed caused by 
other National Guard units. 136 Francis Corbin's, "Are we not the militia? Shall we 
fight ourselves? No, sir; the idea is absurd," 137 was found to be ~t least occasionally 
effective as a restraint on needless bloodshed. That the populauon took advantage 
of their right to keep and bear arms under such circumstances may be found in a 
description of a massacre in Reading, Pennsylvania, where the National Guard 
opened fire on an unresisting and peaceful crowd, in response to rock throwing by 
an related group of strikers. A number of people under attack by the Guardsmen 
responded with handguns, leading to injuries among the Guardsmen, some serious. 
Similarly, an overreaction by Guardsmen in Pittsburgh led to open armed warfare 
with not only strikers, but with ordinary citizens, sickened by the senseless killings. 
The widespread ownership of handguns and rifles made the Guardsmen's Gatling 
guns of limited value, as urban guerrilla warfare erupted. 138 

Arms were employed by factions other than strikers and National Guardsmen, 
however. In some cities, strikes did not remain peaceful, and not always because of 
Guardsmen shooting down unarmed and unresisting civilians. In Pittsburgh, riot­
ing quickly extended beyond the property of the railroads: 

The militia having fled the city, and there being no United States regula_rs_ ~t hand, ~he 
citizens of Pittsburgh were at the mercy of a mob, without the_least poss1b1lity of ~es1st­
ing its demands. Such was the situation late Sunday evenmg, when... a v1g1lance 
committee was raised for the purpose of preventing a further waste of property. The 

133 Jeremy Brecher, Strike', (San Francisco: Straight Arrow Books, 1972), xiv. 
134 Joseph A. Dacus, Annals of the Great Strikes, (Chicago: L.T. Palmer & Co., 1877; reprinted . 

New York: Arno Press, 1969), 33, 59, 212-213. Dacus was a journalist, and Annals of the Great Strtkes, 
while containing a vivid and detailed contemporaiy account of the events, suffers the deficiencies one 
might expect from a journalist: no sources, and no clear distinctions between eyewitness accounts, 
second-hand sources, and simple rumor. Dacus makes it clear rhat his sympathies, and that of many 
other Americans, were at least partially with the strikers . Dacus clearly distinguishes between the 
strikers, and mobs of hooligans, and "idlers," that Dacus called "Internationalists" and "Communists." 

135 Dacus, 59. RobertV. Bruce, 1877: YearofViolence, (Indianapolis: Bobbs-Merrill Co., 1959; 
reprinted Chicago: Quadrangle Books, Inc., 1970), 94, 96. 

136 Dacus, 42, 212-3, 216, 156. Bruce, 194. 
137 Elliot, 3: 112-3. 
138 Dacus, 208. Bruce, 165-7, 191-3. 
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committee was rapidly recruited and its members were first supplied with base-ball bats, 
but these were afterwards exchanged for guns .... A5 soon as the force was organized they 
marched to Seventh aven~e, wher~ hundreds of spectators who had been waiting for 
some one to lead, Jomed with them m prevenung further incendiarism.1 39 

Concerned that th~ strikers_might turn riotous in Buffalo, New York, the police 
department an_d shenff swore m hundreds of ordinary citizens as temporary police­
me~ to deal _wnh the thre~t m July 1877; similar events took place in Indianapolis, 
Indiana, Chicago, St. Lou1s,_an_d San Francisco at the same time. 140 Similarly, Gov­
ernor Thomas Young of OhIO issued a proclamation on July 25, 1877: 

To avert all danger, and in order to successfully m~et all resistance to thorough execution 
of the law,_ I her~by call on all law-ab,dm~ men m. all our cities, towns and villages to 
tender the1r services to their respecuve civil authonues, and under their direction and 
control organize themselves into a volunteer police force sufficiently strong to overawe 
the lawless elements. 141 

In essence, this was the sort of militia envisioned by the Founding Fathers­
thoug~ in this case, _concerned about the problems of anarchy, not tyranny. Not all 
the smkes turned vIOlent and, in some cases, arms in the hands of the strikers ac­
tually protected railroad property from drunken rioters, and prevented loss of life. 

~Jule contemp~rary accounts of murders committed with concealed weapons 
durmg the 1877 disturbances are scarce, the horrified tone of these accounts sug­
gests that the murderous use of concealed weapons was considered especially exe­
~rable.142 Conceale_d weapons in the hands of strikers also played a significant role 
m the eruption of vIOlence at the Homestead Steel Works in 1892. 143 

Throughout the 1890s, the arms carried by strikers were a fundamental part of 
the proc~ss by which umons sought to counterbalance both company private armies 
and NatIOnal Guard uni~s. The distur?ances in Anderson County, Tennessee, pro­
voked by the use of convict labor as smkebreakers, provide an example: 

[M]iners fro':" the surrounding counties, including some from Kentucky, armed with 
shotguns, Wmchester nfles, and Colt pistols, began pouring into Briceville and Coal 
Creek,_ on tr:tms and m_ules and even on foot. They formed a line and marched on the 
offendmg mme, spreadmg out mto the mountain ranges and taking cover behind rocks 
and trees as they drew clo~e. They sent a committee forward to demand the expulsion of 
pnsoners. When a milma Colonel moved as if to capture the committee, one of its 
members waved a handkerch1ef_as a signal to the miners, who sprang from cover. The 
2,000 armed mmers ha~ lmle_ difficulty p_ersuading the militia and guards to accompany 
them to the railroad station with the convicts, and return again to Knoxville. 144 

An_other strike, in _Pennsylvania, caused the following message to be delivered by the 
sm_kers to th~, strikebreakers and deputies who were protecting them from union 
mt1m1dat10n: We are heavily armed and will return bullet for bullet if the deputies 
fire on us." 145 

139 Dacus, 141. 
140 Dacus, 156-7, 296,313,385,418. Bruce, 178-80, 200-1, 240-1. The San Francisco riots had 

the added element of anti-Chinese violence and arson. 
141 Dacus, 274. 
142 Dacus, 297,300, 336-7. 
143 Brecher, 57. 
144 Brecher, 67. 
145 New York Times, May 25, 1894, quoted in Brecher, 72. 
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An example of conditions that should have caused the courts to retreat from the 
right to keep arms (if any labor violence could have done so), were associated with 
the Illinois Central Railroad strike of 1911. In Illinois and Mississippi, handguns 
and rifles were widely used by strikers in murderous attacks on strikebreakers, and 
"led to a complete breakdown of civil government in parts of Mississippi." Martial 
law was finally declared when ten National Guard regiments failed to restore or­
der. t4G 

One historian of the 1892 Homestead strike argues: 

The decisive effect of militiamen cannot be overemphasized; one searches U nired States 
labor history in vain for a single case where the introduction of troops operated to the 
strikers' advantage. In virtually all conflicts before and after 1892 the state guard acted, 
in effect, as a strikebreaking agency ... 147 

It is in 'this context that we must consider the increasing unwillingness to admit that 
the "militia" referred to something wider than just the National Guard. 

Somewhat after the close of Reconstruction is State v. Wilfarth (1881). The de­
fendant, Wilforth, was indicted and convicted for "going into a church house in 
said county where people were assembled for literary purposes, viz: for the purposes 
of a school exhibition, the same defendant having about his person fire-arms ... " 
Apparently, Wilforth was carrying a pistol concealed, in violation of an 1875 state 
law that made it a misdemeanor to have "any kind of fire-arms, bowie-knife, dirk, 
dagger, slung-shot, or other deadly weapon" upon one's person in "any church or 
place where people have assembled for religious worship." 

While Wilforth attempted to argue that he was unaware of the law, the Missouri 
Court responded with "lgnorantia legis excusat neminem"-ignorance of the law is 
no excuse. Wilforth also argued that the law in question violated the Second 
Amendment. The Court acknowledged that some state courts had recognized that 
their state constitutions protected concealed carry of arms, including Bliss v. Com­
monwealth (1822), but erroneously included Tennessee in that category. The Mis­
souri Court went on to cite the more common cases, including Nunn v. State 
(1846), State v. Reid (1840), and State v. fume! (1858) to bolster their position that 
concealed carry was not protected by state constitution arms provisions. 148 

However, fume! was decided based on the Second Amendment, and Nunn was 
decided based on both the Georgia Constitution and the Second Amendment. 

Finally, the Missouri Court expressed its opinion about the Missouri law being 
challenged: 

Whether such statutes are or not in conflict with the federal constitution, is an open 
question so far as the federal courts are concerned, the question never having been passed 
upon by any of them, as far as we know. Following the weight of authority as indicated 
by the state courts, and in the light of section 17, article 2 of the constitution of this 
State, which declares "that the right of no citizen to keep and bear arms in defense of his 
home, person or property, or in aid of the civil power, when thereto legally summoned, 
shall be called in question; but nothing herein contained is intended to justify the prac-

146 Graham Adams, Age of lndt1strial Violence 1910-15, (New York: Columbia University Press, 
1966), 132-5. 

147 Leon Wolff, Lockout, The Story of the Homestead Strike of 1892: A Study of Violence, Unionism 
and the Carnegie Steel Empire (New York: Harper & Row, 1965), 228, quoted in Brecher, 236. 

148 Statev. Wi/forth, 74 Mo. 528,529,530,531 (1881). 
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rice of wearing concealed weapons," we must hold the act in question to be valid and 
binding, and as intended only to interdict the carrying weapons concealed. 149 

In so doing, the Missouri Supreme Court had recognized that the right to carry 
arms openly was protected by the state constitutional protection of the right "to 
keep and bear arms"-only concealed carry was within the Legislature's power to 
prohibit. 

In 1883, Missouri passed yet another law regulating the carriage of deadly weap­
ons; the new law prohibited "the carrying of concealed, dangerous, and deadly 
weapons upon the person, and the exhibition of the same, and the carrying of 
deadly weapons when intoxicated ... " The defendant in State v. Shelby (1886) had 
withdrawn a revolver from his pocket in a saloon, while intoxicated. The Missouri 
Supreme Court reaffirmed its position that the Legislature had the authority to 

prohibit the concealed carrying of deadly weapons, and similarly held that the pro­
vision prohibiting possession of a deadly weapon while intoxicated was within the 
proper regulatory authority of the government. The only significant change from 
the State v. Wilfarth (1881) decision was that the Missouri Court was now aware of 
the US. v. Cruikshank (1876) decision: "The second amendment to the constitu­
tion of the United States is a restriction upon the powers of the national govern­
ment only, and is not a restriction upon state legislation." 150 But since the Missouri 
Court's decision in Wilfarth had been based on the Missouri Constitution, this did 
not affect the precedent from the Wilfarth decision. 151 

The first post-Civil War North Carolina case was State v. Speller (1882). LR. 
Speller and a man named Jenkins had been engaged in a progressively more severe 
argument; according to Speller, Jenkins made an attempt to cut Speller on Saturday 
with a razor, and made death threats against Speller. Jenkins and Speller sub­
sequently swore out complaints against each other, and when a police officer serving 
the warrant against Speller on Monday found a concealed pistol on him, Speller 
was arrested, indicted, and convicted of carrying a concealed weapon, in violation of 
an 1879 North Carolina law. It is easy to be sympathetic to Speller's fears; Jenkins 
lived half a mile from Speller, while the nearest peace officer was a mile and a half 
away. In an age before telephones and patrol cars, the chances of Speller success­
fully surviving an armed attack by Jenkins would have been remote. 

On appeal, Speller's attorney argued that the jury should have been charged that 
the extenuating circumstances behind his carrying of a concealed weapon took 
precedence over the concealed weapon law. 152 Speller's attorney also raised the issue 
of the constitutionality of the concealed weapons law. 

The North Carolina Supreme Court refused to overturn the lower court's deci-
sion, and in discussing the constitutional issues: 

We concede the full force of the ingenious argument made by counsel upon this point, 
but cannot admit its application to the statute in :;uestion. The distinction between the 
"right to keep and bear arms," and "the practice o carrying concealed weapons" is plainly 

149 Statev. Wi/forth, 74 Mo. 528,531 (1881). 
150 State v. Shelby, 90 Mo. 302, 304, 305, 306, 2 S.W. 460 (1886). 
151 The Missouri Court also cited "Anderson v. State, 3 Heiskell (Tenn.) 172" as evidence for the 

non-applicability of the Second Amendment to state laws - but of course, the case wasn't Anderson, 
but Andrews. 

152 Statev. Speller, 86 N.C. 697,698 (1882). 
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observed in the Constitution of this State. The first, it is declared, shall not be infringed, 
while the latter may be prohibited. Art. I, sec. 24. 

As the surest inhibition chat could be put upon chis practice deemed so hurtful as to be 
the subject of express mention in the organic law of the State, the Legislature has seen fit 
to enact chat at no time, and under no circumstances, except upon his own premises, 
shall any person carry a deadly weapon concealed about his person, and it is the strict 
duty of the courts, whenever an occasion offers, to uphold a law thus sanctioned and ap­
proved. Bue without any constitutional provision whatever on the subject, can it be 
doubted chat the Legislature might by law regulate chis right to bear arms-as they do all 
other rights whether inherent or otherwise-and require it co be exercised in a manner 
conducive to the peace and safety of the public? This is as far as the statute assumes to 
go. It does not say chat a citizen when beset with danger shall not provide for his secu­
rity by wearing such arms as may be essential to that end; but simply chat if he does do 
so, he must wear chem openly, and so as to be seen by those with whom he may come in 
contacrt. The right to wear secret weapons is no more essential to the protection of one 
man than another, and surely it cannot be supgosed chat the law intends chat an unwary 
advantage should be taken even of an enemy. [emphasis in original] 

Open carry was protected; concealed carry was not-even in life-threatening cir­
cumstances. 

In State v. Pigford (1895), Sam Pigford was arrested outside his home for "failure 
to work the public road." He was convicted, and sentenced to three days in jail, at 
which point, the jailer found that he was carrying a concealed pistol. While Pigford 
was serving his sentence, he was charged with the concealed weapons charge, and 
convicted. On appeal, the issue of the North Carolina Constitution's provision 
appears not to have been raised, but the North Carolina Supreme Court held: 

The defendant was not prohibited from carrying the pistol on his own premises, and if it 
had been made to appear that when arrested he had asked to be allowed to leave it at 
home and the officer had refused, here would have been some semblance of a defense, 
but even in chat event it would still have been incumbent on the defendant to explain 
satisfactorily why he did not carry the pistol open!?,; as he had a right to do, after leaving 
his premises, and not concealed about his person. 1 4 

The Court did not articulate where this right to carry openly came from; nor did 
they hold that there was a right to carry a pistol concealed at one's own premises­
merely that it was not prohibited. Nonetheless, the decision in Pigford is consistent 
with the rest of the post-war North Carolina decisions-open carry was a "right," 
while concealed carry was not. 

While Southern supreme courts were busy hearing cases involving the carrying of 
arms, and in many cases, denying that any individual right to bear arms was pro­
tected by either the Federal or state constitutions, the legal commentators up North 
seem not to have noticed. Broom & Hadley's edition of Blackstone's Commentar­
ies, published in 1875, carries an annotation on Blackstone's statement of "The 
fifth and last auxiliary right of the subject. .. is that of having arms for defence" that 
quoted the Second Amendment. The same note then tells us: "The constitutions of 
several of the states contain a similar clause. The right of carrying arms for self-pro­
tection was discussed in Bliss v. Commonwealth ... " 155 

153 Statev. Speller, 86 N.C. 697,700 (1882). 
154 Statev. Pigford, 117 N.C. 748,749 (1895). 
155 William Blackstone, Commentaries on the laws of England, edited by Herbert Broom & Edward 

A. Hadley, (Albany, N.Y.: John D. Parsons, 1875), 1: 121, note 64. 

0 
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Ir would appear that the decisions of the Southern courts made little or no impact 
on Broom and Hadley, who clearly saw the Second Amendment and the state ana­
logs as protecting a right to carry arms-even in that most extreme of decisions, 
Bliss v. Commonwealth (1822). This suggests that the South was, once again, pur­
suing a set of policies not generally shared with the rest of the United States. 

The Reconstruction governments were ephemeral; Republican rule collapsed in 
Virginia, North Carolina, and Georgia in 1871; in Texas in 1873, Alabama and 
Arkansas in 1874, Mississippi in 1876. The last of the Republican-dominated state 
governments fell in South Carolina, Louisiana, and Florida with the removal of fed­
eral troops in 1877. 156 But the loss of the rights of blacks was usually a gradual 
process, not completed until the 1890s. Consequently, we should not expect, if 
firearms laws were racially motivated, that they would be passed immediately and 
completely on the collapse of the Republican governments. 157 Furthermore, the 
Reconstruction governments in many cases were coalitions of white Republicans 
(both Northern "carpetbaggers" and Southern "scalawags"), other whites who had 
remained loyal to the Union, and freedmen. The conventions that wrote new con­
stitutions 

were, with only one and possibly rwo exceptions, predominantly white... [T]he new 
governments, as now formed, were never Negro-dominated, as was once thought. Only 
in South Carolina, and at times in Louisiana, was the Negro in a majority in any branch 
of government, and then it was in the lower house. 158 

As tempting as it might be to see these Republican stare governments of freedmen 
and whites pursuing the social equality that Radical Republicans such as Thaddeus 
Stevens promoted, the evidence is otherwise. In many cases, the freedman's white 
allies saw blacks as members of an inferior, child-like race. In Mississippi, for ex­
ample, Whigs were most of the whites who participated in the reformed Union 
government, and operated as a conservative influence. Similarly in Virginia and 
Tennessee, white Unionists were unenthusiastic about giving the freedmen the vote 
and full equality in the courts. 159 Even Northern Republicans began to look 
askance at the apparent lack of combativeness of Southern blacks in responding to 
the violence of the KKK: "The capacity of a people for self-government,' a Northern 
friend lectured Judge Tourgee, 'is proved, first of all, by its inclination and capacity 
for self-protection ... If people are killed by the Ku-Klux, why do they not kill the 
Ku-Klux?"' 160 

As we have already seen in the summary of the Texas decisions, the Republican 
Party was in control of the Texas Legislature when the statute prohibiting the 
bearing of arms was passed; similarly, Georgia was under Republican control at the 
time its restrictive law was passed. It is, however, important to remember that rela­
tions between white and black Republicans during Reconstruction were sometimes 
strained, 161 and Texas, where blacks were less essential to white Republicans than 
elsewhere, was no exception. 162 

156 Viault, 17-18. 
157 Elkins, 12. 
158 Craven, 229. 
159 Craven, 235-6. Stampp, 162-3. 
160 Foner, 435-6. 
161 Abbott, 185-6, discusses how public accommodations and integrated schools bills split the 

Republican Party in Louisiana along racial lines. Abbott, 228-9, discusses how the actions of Southern 
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Tennessee and Arkansas passed laws severely restricting open carry shortly after 
the loss of Republican Parry control , and the resurgence of white conservatives in 
the legislatures. le is tempting co conclude from the combination of post-war fear 
of armed freedmen, and the daces of adoption of many of these statutes, chat the 
purpose of these laws prohibiting or severely limiting open carry, was to make it 
impossible for blacks to carry arms for either defense or offense. 

Ocher evidence that tends to support this hypothesis is chat the Texas statute con­
tained so many exceptions, and these exemptions were phrased with such a lack of 
clarity (what constitutes "travelling"?) chat it provided many opportunities for the 
prosecution to not charge a violation, and for juries to find the defendant innocent. 
That so many of the Texas decisions upheld the constitutionality of the law, while 
finding the defendants innocent, also lends credibility to chis argument. The 
language of the Texas Supreme Court, comparing the "sound philosophy and pure 
morality of the common law" co the Spanish, "a people the most peculiar perhaps 
of any ocher" in English v. State (1872), certainly gives a credible basis for 
suspecting chat the law restricting open carry may have been intended for "a class of 
the community" 163 (i.e., Hispanics), ocher than criminals. 

Don Kates, perhaps reflective of his years as a civil rights attorney in the South, 
sees a correlation between the availability of cheap handguns in the lace 1860s, the 
struggle for political dominance in Reconstruction governments, and the sudden 
burst of laws severely restricting open carry, as pare of an effort by the Klan to crush 
the freedmen into subservience, by limiting their right to defend themselves. In 
particular, the prohibition of the Tennessee Legislature on the carrying of any 
handguns but "the Army and Navy model," was an attempt, in Kates' opinion, co 
make all but the most expensive type of handgun unusable for self-defense away 
from home. 

Kates argues chat handguns did not become "financially accessible ... until the end 
of the Civil War brought the sale of large stocks of military surplus weapons," and 
that until extremely cheap handguns, called "suicide specials," appeared on the 
market in the late 1860s, handguns were not common in the West or South. Fur­
ther, chat the practice of carrying concealed weapons was so widespread in the East 
that: "By the 1870s the practice of Eastern manufacturers of men's ready-to-wear 
trousers was to sew a holster into the right hip pocket of every pair made, co allow 
the concealed gun-carrying which was still legal in the East. "164 

Indeed, an examination of the decisions during the period after the Civil War 
shows that nearly all took place in states of the former Confederacy, or the former 
slave states that had stayed with the Union. Until 1890, when the West Virginia 
decisions started, the only Northern states where concealed weapons statutes were 
brought before state supreme courts were Indiana and Pennsylvania. In the case of 

Republican legislatures injured the prospects of the Republican Party in the North, leading to increas­
ingly hostile statements towards blacks by Horace Greeley, Carl Schurz, and James Shepherd Pike. 

162 J. Mason Brewer, Negro legislators of Texas, (Dallas, Tex.: Mathis Publishing Co., 1935; 
reprinted San Francisco: R&E Research Associates, n.d.) , 26-27, contains examples of the needless 
hostility of white Republicans towards black Republicans in the Texas Legislature, to the detriment of 
common political goals. 

163 English v. State, 35 Tex. 473,479 (1872). 
164 Kates, "Toward A History of Handgun Prohibition .. . ", 11, 13-14. 
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Pennsylvania, we saw evidence that concealed carry by itself was not a crime in the 
eyes of the Pennsylvania Supreme Court. 

Kates sees the flood of cheap handguns as motivating these restrictions; a strong 
case can be made that the other event coincidental with the end of the Civil War­
a huge increase in the percentage of free blacks in the former slave states-may be 
the real cause of this burst of activity in prohibiting concealed carry of arms. 

What about the laws restricting open carry? Kates' position with respect to the 
suddenly lowered prices of revolvers after the Civil War might be a good explana­
tion for the sudden emergence of open carry laws, as the "riffraff' could suddenly 
carry an effective arm of either defense or offense. But it fails to explain why such 
laws prohibiting open carry of cheap weapons, such as the much feared Bowie 
knife, did not appear before the Civil War everywhere, and also fails to explain why 
laws prohibiting open carry of arms did not appear in the North until the end of 
the nineteenth century or lacer. 165 Once again, the only obvious common denomi­
nator of the states that passed prohibitions on open carry is that they were former 
slave states. 

Even in the absence of cheap revolvers, there is some evidence chat cheap hand­
guns of other types were common before the war. Henry Deringer's well-known 
design appeared originally in 1850, selling for three dollars. 166 To explain the laws 
regulating or restricting open carry-nearly all of which appear to have been passed 
in former slave states-we must look to the unseeded conditions and unsettling 
white fears that resulted from the Civil War, emancipation, Reconstruction, and the 
restoration of white hegemony (albeit, a nervous one) over the black population. 
Was there a real problem of public safety, or were these laws passed with the inten­
tion that only blacks would be subject co them? 

What caused the Texas laws against open carry? The obvious answer-that there 
was a serious problem of murder in post-war Texas-may well be the correct one. 
The question chat remains co be addressed is why the Democrats, who with great 
industry repealed many of the Republican laws, 167 did not repeal this one as well, 
since the available evidence suggests that the murder victims were disproportion­
ately blacks, not whites. 

Reconstruction remains a controversial period; historians continue to argue about 
the extent to which partisan political concerns, racism, and genuine Southern griev­
ances determined the policies and actions of the various participants. While there is 
strong evidence chat racism motivated this burst of laws restricting open carry, the 
evidence is not conclusive, and to some extent, this reflects the lack of scholarship 
which has been devoted co studying the motivations of the Reconstruction and 
"redeemed" Southern Democrat state governments on chis issue. A more complete 

165 It is also a valid question whether handgLJns were rare before the Civil War; this author's great­
great-great-grandfather expropriated a Colt's revolver from a captured Confederate soldier after the 
Battle of Fishing Creek. Clayton E. Cramer, ed., By The Dim And Flaring lamps: The Civil War Diary 
of Samuel Mcilvaine, (Monroe, N.Y.: Library Research Associates, 1990), 15. 

166 Michael Newton, Armed and Dangerous: A Writer's Guide to Weapons, (Cincinnati, Ohio: 
Writer's Digest Books, 1990), 31-32. Newton's work is intended as an tutorial on guns for fiction 
writers; in spite of an impressive bibliography, few of the facts contained in it are footnoted, and it 
should be regarded with caution. It does provide, however, a painless introduction to the technology of 
firearms. 

167 Brewer, 66-67. 
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answer requires in-depth studies of gun control in each of the former slaveholding 
states. 
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· · · · from 18 70 to 1945 

Edward c. Ezell 
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FIGURE 1-17. Samuel Colt 's British revolver patent number 6,909, 22 October 1835. (British Patent Office) 
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arounct In attaching the barrel of the revolver to the pin 
around which the cylinder revolved, Colt demonstrated con• 
siderable cleverness. That method of connecting the barrel, 
cylinder, an<i pistol grip/frame would be employed by the Colt 
Company for nearly 40 years. 

Sam Colt's revolvers were a success, but not an overnight 
success. To start with, Colt needed money with which to bul!d 
prototypes, ffn?nce his patent applications, and establish a 
factory. Between 1831 anq 1836, he drew on personal and 
family resources to finl¼i:ice his· activities. Dudley Selden, a 
cousin and lawyer, was given the tasks of incorporating the 
Patent Arms Manufacturing Company in New Jersey and 
selling stock to potential Investors. 

HistorianRus$ell Fries notes, "the business history of the 
Patent Arml:lfvtanutacturinQ Company.from 1836 to 1841, 
is priffiarilylh~ st<;>ry of graqu,al disenchantment between Colt 
and the cprnp;;ny oy,r the issue· of sates. to the govem­
ment''14 Goltsb?liev~d military saleswere essential and di­
rected nearly aH othis energies in that direction. The other 
stockholderS:want~ t<;> market the revolvers to civmans until 
such a time ~s tf\1;1 military decideq . to purcl)ase .the Colt 
sidearm. Pressu.res on Colt to put the pistol, called the Pa­
tersonafter the locaUon of the factory in Paterson, New Jer­
sey, lnt<.J production revealed to ttie investors that the pistol 
still needed (:level<;>pment and pertectlon .. Cott had oversold 
its state.ofreadiness.forseries production. 

Early tests otColt's re11olvlng pistol by the LJ.S. Army in 
February.and.June1?37revealed·severa!weaknesses.in.the 
design. It had to l:>e.disal:l~mbled for reloading, and it re­
quired too rnant PUmbersome accessories, which could be 
lost · Praised tor .its rapidity of Ure, the. revolver was judged 
ta be too complex and. too expensive to be easily manufac­
tured. This trial Wql:l educaliQf!aj for all parties involved in the 
Patent Arms Manufacturing Company, $am Cott le£.med that 
his pistol W!iiS nl'.ltas perfectas he had been telling people. 
The shareholders qisco~ered that Cott was .more interested 
in making weapons for promotional purposes than tor im· 
mediate sale. Thewrripanywent bankrupt in 1841. 

THE MILITARY HANDGUN 1350 TO 1870 27 

Many excuses have. been. given. for the failure of Colt's 
first attempt to manufacture a mechanical revolver. As one 
writer saw it, "Cott failed because he did not yet fully under­
stand the principles of machine manufacture, and because 
he did not develop.his pistol sufficiently prior to marketing it" 
The result was "an imperfect product at an. impractical 
price."15 When Colt reentereqthe revolverbusiness in 1847, 
he began on a more modest scale, and he kept control of 
the company in . his own . hands. His first factory had been 
established on too grandiose a scale to be immediately prof­
itable. The second time around, Colt rented his factory, con• 
tracted out with other manufacturers, and expanded his op­
erations only as his. sales warranted. 

Colt's Paterson revolvers sparked sufficient interest in this 
new type handgun to create a demand when America's war 
with Mexico began in 1846. Many of!he Texans drawn into 
the.confrontation had used pistq!s purchased in 1839 by tt'!e 
Texas government from·•· Patent Arms Manufacturing Com­
pany. They foundlhe Paterson to be sufficiently stronga11d 
reliable for the mountedJighting man. After a short. period of 
negotiation with Captain S;;mue!H, Walker oHhe U.S. 
Mounted Rifles,·.· Colt ang. the. United States·. government 
signed a contraclfor 1,000 revolvers on 4 Janu11ry 1847. !n 
order to. meet .the contract deadline,. Colt subcontracted.the 
manufacture a"f the.firearms to.Eli Whitney, Jr., on 29 May 
1847. The rel:lulting pistol became popularly known as the 
Whitneyvilfe~VV!3lker. Whitney delivered the officialty desig­
nated Colt Model 1847/vmy Revolver the following Jt1ly. 

The Whltneyville,Walker Colt was .l\i significant improve­
ment over the Peiters~:in model. Mostimportant,. It was much 
more robust and yery powerful, bUt gained its strength and 
pow(:lr at a.severeweight penalty. Although still sin!Jle-action, 
the. new model had a eermanently-lix~ trigger and trigger 
guard, whereas the Paterson had afofding trigger, The Whits 
neyville·Wall<er also had ~n attactied. ramO'ler a.ndJever to 
assist in loadi11g, In many Paterson .revolvers, this . function 
was carried out with a separate fo~dingJpol. . .· · 

After this flrstsuccessfl;lf contract, others followed•. On .13 

FIGURE 1-19. This m.odel. of the 1847 Arrny Revolver was manuiactured at Eli Whitney's armory in Whitneyville, Connecticut. From 
Samuel Colt's own .collection, this Whltneyvllle-Walker was supposedly Samuel Walker's own revolver, sent back to Colt from Mexico 
following Walker's death In October 1847. (Colt) 
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TABLE 1·1 COMPARt$0N OF THREE EARLY COLT MODELS 

.4t!J1e.1•> 
35J~ffi 
U33g• 
228.&mm 5 . 

. July 1f3.1i7, ~It r,ecelve<!Jlel'.l'll~ 10 !:wile a second lot of 
1,000 :feV(.)l~i'i• of a~w ~I. l(nown valiously a$ .• ·.u,e 
DfJJ:gbor,MQd~;.#Je<Mi MMsf Artiiy, and 1hlil,MOde/ .1848, 
• th,,{~w r$YOl~r~rl$$.. · · ·· ·' · r~ 5-~}f::i,.~. 
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Christopher N. Wilson, and former ranchero J. J. Warner-met w ith 

federal officials and assured them of their peaceful intentions. What 

they required, the Indian leaders insisted, was federal protection of 

their homelands. "The danger to which they are now exposed ," wrote 

a correspondent for the Sacramento Daily U11io11, " is that Congress, not 

finding any convenient lands in the south of California whereupon to 

place them, will propose to remove them to some distant reservation, 

.. a separation as hopeless as the barbarous removal of the Acadian 

farmers immortalized by Longfellow in 'Evangeline."' 

Olegario insisted that the Luiseiios still held legal title to their 

homeland, that it had never been ceded to the United States. Through 

the influence of Anglo friends, he traveled to Washington, D.C., where 

he met with President Ulysses S. Grant, who issued an executive order 

establishing reservations at the sites of several small rancherias. But 

the struggle was far from over. Some of those reservations were later 

disestablished and the residents forcibly removed from their homes and 

the graves of their ancestors. 

In 1877, when several hundred acres of prime Luiseiio grazing land 

came under threat of confiscation, Olegario organized his followers to 

protect them. The land had been leased by Antonio Maria "Chino" 

Varela, son of the late Jose Serbulo Varela, former Manilla gangster 

and Confederate war veteran , who had lost a leg while in service to 

the South. When Varela and his vaqueros arrived with a herd of sev­

eral hundred sheep, they were met by Olegario and sixty well- armed 

men, who escorted them off the property. Varela filed a complaint 

with the local justice, who issued a warrant for Olegario, but the Indi­

ans expelled the constable who came to arrest him. A few days later, 

however, Olegario died in his sleep. T he protest collapsed and Varela 

took possession. The local press reported the cause as apoplexy or 

heart disease, but Olegario's followers claimed their leader had been 

poisoned. 

The Luiseiios continued to su ffer from encroachments on their 

homelands. "These Indians have been badly treated and are subjects of 

sympathy," wrote the editor of the San Diego Union, but "sympathy 
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for the J ndians that ignores the right of white property-holders and 

settlers is the most pernicious thing that can befall the Indians, for the 

effect is only to postpone action that alone can save them from going 

co the wall in a hopeless contest with an advancing civilization." 

1 N T 1-1 E MEANTIME cheap Indian labor was being replaced by 

cheap Chinese labor. The growth of the Chinese community-like 

the surging demand for real estate or the expansion of the domestic 

fuel market-was another vital indicator of economic activity. Chi­

nese men began moving to the pueblo in significant numbers dur­

ing the postwar boom. The 1870 census counted 234 Chinese in the 

county, and 172 in the city, a snapshot of a rapidly expanding commu­

nity. They came to California with the intention of working, saving, 

and returning home with a pile of money, a motive widely shared by 

immigrants of all backgrounds. Attracted to Los Angeles by expand­

ing prospects for employment, they found work as domestics and 

cooks, farmworkers and common laborers, the kind oflow-wage jobs 

formerly filled by emancipados. 

Some brought entrepreneurial skills. C hinese farmers grew veg­

etables for the domestic market on leased land south of the city, and 

Chinese vegetable peddlers-their baskets suspended from long bam­

boo shoulder yokes-soon were a common sight in all neighborhoods. 

Chinese laundrymen opened the first commercial laundries in the early 

1860s and quickly dominated the business, by 1871 operating eleven of 

the city's thirteen washhouses and employing a quarter of its Chinese 

residents. A cigar factory, an herb shop, and a restaurant were among 

other commercial ventures Chinese entrepreneurs aimed at Angele­

nos. Because Chinese natnes were recorded in various and inconsistent 

ways, it is virtually impossible to track the owners of these enterprises. 

In 1870 the census enumerator recorded most Chinese in Los Ange­

les by given name only, often with the addition of the honorific title 

Ah, in the original Cantonese conveying intimacy or affection, but 

in the way it was employed by Americans a term of estrangement, 
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effectively erasing individual identity. One of the few men listed by 

his complete name was physician Chee Long Tong (or, in the correct 

sequence, with family name first, Tong C hee Long), who established 

a traditional Chinese medical practice and treated a number of Anglo 

patients, who knew him as Dr. Gene Tong. 

More than half the Chinese in the city, including Dr. Tong, lived 

in the sprawling adobes along Negro Alley, divided and subdivided 

into a warren of low-rent rooms. Over the years, the Coronel adobe, 

the building that anchored the alley's southwest corner, had been the 

site of numerous saloons and dives. It was where Sheriff Barton had 

first proved his mettle in a memorable July Fourth shoot-out with 

unruly gamblers, where Tom Smith had danced on the monte table 

before egging Frank Dana into a lethal gunfight, where John Buckley, 

Pancho Cruz, and Augusta Canada had played out their lethal menage 

a trois. By 1870 the Coronel building housed the Wing Chung general 

store, Dr. Tong's office and residence, a Chinese rooming house, a bar­

bershop, and a cafe. Nearby, wedged between saloons and gambling 

houses, was a s111all Chinese theater and a tetnple or "joss house," sev­

eral little fan-tan parlors and opium dens, as well as numerous brothel 

cribs. Negro Alley remained the pueblo's preeminent vice district, but 

it had also become C hinatown. 

At first the local press treated the Chinese with bemused conde­

scension, noting the exotic language, hair style, and costume of the 

"almond-eyed family" from the "Celestial Kingdom." But as the 

number of Chinese expanded, the tone of the coverage grew darker. 

T he Star focused on what it claimed was the destructive competition 

between "the Chinese worker and the citizen laboring man," ignor­

ing the fact that the C hinese filled jobs Anglos and Californ ios had 

traditionally scorned and assigned to Indian workers. The Daily News, 

edited by Jack King, was even more negative, publishing a series of 

deeply racist and inflammatory editorials on "the Chinese menace." 

The Chinese were a people "without one single redeeming feature," 

the News declared, "so utterly depraved and debased that no single 

thought of virtue or honesty ever entered their heads." In a particu-
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larly vicious column, a reporter offered his impression of the "pariahs" 

who resided along "Nigger Alley." 

Within the buildings, herded like beasts, men, women and 

children dwell together, ignoring all distinctions of sex, and 

filthy to a degree absolutely appalling. Noisome vapors pervade 

the air, creating a stench sickening to senses unperverted by 

daily contact with these loathso111e quarters. Here, crimes too 

horrible to na1ne are undoubtedly matters of ordinary and 

perhaps daily or nightly occurrence. 

With allusions to animals, filth, and unregulated lust, the press cover­

age portrayed the residents of Chinatown as barely human. 

The negative reporting was accompanied by a dramatic upsurge in 

violence directed at Chinese residents. The records of the city's justice 

courts, reasonably complete for the 1860s, include no complaints of 

violence against Chinese individuals before the spring of 1869, when 

teamster George Enkhardt was found guilty of having "maliciously 

run his wagon, loaded with brick, into the cart of a Chinaman and 

smashing it to pieces." It was followed by no fewer than twenty violent 

attacks over the subsequent two years. Santiago Aguella was charged 

with "maliciously cutting and beating Ah Loy over the head and face 

with one wagon whip without cause or provocation." Andy Sharkey 

was fined for "beating and kicking a Chinaman without provocation." 

Patrick H. Gleason pied guilty to maliciously assaulting a Chinese 

man. When Justice William H. Gray asked Gleason whether he had 

anything to say in extenuation of his offense, he explained that a Chi­

nese man had "called him hard names," leaving him so angry that "he 

pitched into the first Chinaman he met." He felt such "great antipathy 

to the C hinamen," Gleason said, he simply could not help himself. 

The Chinese responded forcefully to the violence against them, 

filing complaints in justice court and pursuing the prosecution of 

their tormenters. Virtually every Chinese resident of Los Angeles 

was a member of a huiguan, or company, a mutual benefit association 
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designed to assist and protect overseas Chinese. Six huig11an established 

headquarters in San Francisco durino- the 1850s and 1860s 
O 

· 
_ _ _ o , pening 

branches in other western cities as the need arose. Five of the s· I . 
IX 11il-

guan had members in Los Angeles, but a majority of the city's Chi-

nese belonged to the Sze Yup Company. The companies assisted their 

members with employment and lodging, offered them meeting rooms 

and lounges where they could relax with their countryn1en and , pro-
vided them w ith the assurance that in the event of an untimely death 

in a foreign land their remains would be returned to family members 
in China. 

The companies also hired local lawyers to represent their members 

in court. California law forbade Chinese witnesses from testifying in 

cases involving white persons, but when the lawyer for a defendant 

moved to quash the complaint of a Chinese ma·n on those grounds in 

1869, Justice Gray overruled him, rejecting his "ingenious resort to 

legal technicalities." Thereafter Chinese residents enjoyed full access 
to Gray's court. 

THE RE v EN u E of the Sze Yup Company came not only from mem­

bership fees but from the services it provided its members. Gambling 

and opium concessions offered lucrative returns. But with C hinese 

men outnumbering women by a ratio of five to one, the sex trade was 

the profit center. A handful of the approximately three dozen Chinese 

women who resided in the city in 1870 were the wives or mistresses 

of prominent men. The majority, though, were prostitutes, servicing 

not only their own countrymen but a growing number of Anglo and 
Latino customers as well. 

Near the Plaza late one night, an off-duty patrolman was accosted 

by a Chinese streetwalker who tugged at his coat and asked him how 

he liked it. He played dumb, saying he didn't know what she meant. 

"You fuck me for two bits," she said. When he hesitated, she doubled 

down. "Me give you two fucks for two bits." Even at low rates like 

those, the typical Chinese prostitute produced an annual profit of sev-

Chinatown • 467 

eral hundred dollars for her pimp. The sex trade in Chinatown was 

valued at thirty or forty thousand a year, the equivalent of several mil­

lion in today's dollars. While the Sze Yup Company did not manage 

the brothels itself, its members did, and a share of the revenue went to 

the company in exchange for referrals and protection. 

These women were very young and very vulnerable. Some were 

the victims of kidnappings in China; others had been sold into slavery 

by their impoverished families. Forcibly transported to the United 

States, they were indentured to brothel masters, typically for a term 

of four years, considered the maximum working life of a prostitute. 

If they complained or resisted, they risked punishment. The record 

overflows with accounts of Chinese prostitutes beaten, whipped, and 

sometimes tortured by brothel masters. One evening as two patrolmen 

made their rounds near Negro Alley they heard a woman's screams. 

Rushing down a dark corridor they came upon a group of Chinese 

men standing over a severely beaten woman who was bleeding pro­

fusely from cuts about her face and head. Nearby was her master, Sing 

Lee, headman of the Sze Yup Company. In halting English she told 

the patrolmen that she had been punished for resisting his plan to sell 

her to another man. Both Sing Lee and the woman were arrested and 

taken to jail, where he was released after paying a small fine. But, 

according to the Star, the woman "begged to be allowed to stay, stat­

ing that Sing was 'a big Chinaman,' and that, because she had been 

the cause of his going to jail, the other C hinamen would kill her [and] 

cut her body into little pieces." Nevertheless, she was turned out to an 

unknown fate. 

Chinese prostitutes sometimes ran away, but when they did their 

masters often filed false complaints against them for theft, thus enlist­

ing the authorities in their apprehension. Los Angeles patrolmen, eas­

ily corrupted with a little cash, proved eager to cooperate. In October 

1870, when the Sze Yup Company offered a sroo reward for the return 

of a particularly valued woman, both City Marshal William Warren 

and Deputy Joseph Dye jumped into action. Dye learned where the 

woman was hiding, but it was Warren who made the arrest and col-
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lected the reward. He was escorting the woman to jail, trailed by a 

large crowd of C hinese, when Dye confronted him on Main Street. 

"Warren, what are you going to do in regard to this matter?" Dye 

demanded. "l want my money." Warren brushed him aside. "I don't 

want anything to do with you ," he said. "But you have defrauded me," 

Dye exclaimed. "You're a damned dirty liar," Warren responded. Dye 

reacted instinctively, raising his wa lking stick to strike, but Warren 

had a derringer pistol concealed in his hand, and he fired first. The 

ball struck Dye in the forehead but miraculously glanced off, leaving 

him with nothing more serious than a bad bruise and a terrible head­

ache. T he two m en pulled their revolvers and, in the words of one 

witness, "the pistol shots commenced coming thick and fast." Three 

bystanders were struck before Warren was hit in the groin and fell to 

the ground, mortally wounded. 'Tm killed," he cried. He died the 

following morning. Tried for manslaughter in district court, Dye was 

released after Judge Morrison declared the homicide a clear case of 

self-defense and directed the jury to bring in a verdict of not guilty. 

Most fugitive prostitute cases ended more prosaically in the court­

room of Justice Gray, w ho resented the ability of Chinese brothel 

masters to corrupt the judicial system. Although slavery had been out­

lawed by the Thirteenth Amendment to the Constitution, few public 

officials applied the law of the land to the bondage of C hinese women. 

Justice Gray was the exception. "The law does not recognize slavery," 

he exhorted the principals at the close of a hearing in which two 

Chinese masters disputed the ownership of a woman. Yet Gray had 

to acknowledge that he did not possess the authority to intervene and 

release her. "The Court," he declared, "regrets its want of power to 

punish both parties as they deserve, for the violation of the Laws of the 

Land and for contempt of this Court in attempting to make it a party 

to the t ransaction ." 

As CH r NAT ow N GR E w, other h11ig11a11 established branches in 

Los Angeles, and the Sze Yup Company slipped from its domi nant 
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position. A power struggle broke out among headman Sing Lee's 

top lieutenants, Sam Yuen and Yo Hing, legitimate businessmen but 

brothel masters as well, both of them fined in justice court for "main­

taining and residing in a house of ill fame." Reports of the conflict 

began appearing in r868 and continued through the autumn of 1870, 

when both men resigned from the old company and led their factions 

into two h11ig11a11 that had recently established branches in Los Angeles. 

Sam Yuen became headman of the local Ning Yung Company; Yo 

Hing assumed leadership of the branch of the Kong C how Company. 

With that move the struggle sharpened for control of the C hinatown 

v ice trade. "Sunday evening, extensive preparations for a battle royal 

were made by the Chinese den izens of Negro Alley," the Star reported 

in January 1871 . "Between the lines formed by the two companies 

were the headmen arguing the point at issue, which appearances indi­

cated could only be settled by an appeal to the law of arms." But "the 

row was nipped in the bud" by the timely arrival of the newly elected 

city marshal, Francis Baker. 

Sam Yuen quickly negotiated a defensive alliance with his old boss, 

Sing Lee. But Yo Hing took them both on. About thirty years old, Yo 

H ing was both charismatic and commanding, "a huge man," in the 

description of a contemporary, w ith "a voice that fairly rumbled when 

he talked." His Los Angeles career had begun several years earlier 

when he went to work as a cook in the household of Jack King and his 

family. He quickly worked his way up, leasing land to grow vegetables 

and investing his profits in a cigar factory and brothels in C hinatown. 

Yo Hing was Auent in English and maintained good relations w ith 

important Anglos. Horace Bell described him as "a fine fellow," and 

the Star praised him as "the best and most favorably known Chinaman 

in the city." 

Yet in his struggle for control of C hinatown, Yo Hing did not hesi­

tate to employ ruthless tactics. In the spring of 1871 his men abducted 

the wife ofa prominent Chinese merchant, an ally of Sam Yuen's, and 

succeeded in keeping her hidden for several months. Sam Yuen was 

shamed as a leader unable to protect his own people, and after months 
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of humiliation he decided the time had come to elim inate his rival 

once and for all. H e put a price on Yo Hing's head and arranged for 

two professional Chinese gunmen to come from San Francisco. In 

m id- O ctober they arrived on the steamer, intent on collecting the 

reward. The contract on Yo Hing was common knowledge in Chi­

natow n, and the cadre of the two companies prepared themselves for 

a battle royal , stockpiling arms and ammunition. The proprietor of 

a local hardware store reported he had "sold forty or fifty pistols to 

Chinamen w ithin the last few days." 

On the morning of Monday, October 23, as Yo Hing emerged from 

an apartment at the northern end of Negro Alley, Ah Choy and Yu Tak, 

the San Francisco hitmen, were waiting for him. "They fired at me," 

Yo Hing told the Star. " I ran into the house. Ah Choy's pistol got out of 

order, I think a cap caught in the cylinder, and that saved my life. One 

ball passed through my coat and shirt." T he shooters fled and Yo Hing 

hurried to the office of his attorney, Jack King, where he swore out a 

complaint charging the two men "with the crime of assault with deadly 

weapons with intent to kill." They were arrested and jailed. At a hear­

ing in Justice Gray's court the following afternoon, rival boss Sam Yuen 
posted their bail. 

Yo Hing considered himself in mortal danger. "They are bound 

to ki ll me," he told a reporter for the Star. "They will kill me even if 

they are killed after. They don't care and will kill anybody who tries 

to arrest them." Yo Hing was determined to seize the offensive, which 

he did that afternoon , shortly before sundown. Sam Yuen later pro­

vided his version of what happened. The gunman Ah C hoy, he said, 

"was eating his evening meal, at a back part of a house on the east side 

of Negro Alley, heard a fuss, and went out to the front door. Yo H ing 

and three others were around w ith pistols, and one of them shot Ah 

Choy in the neck." Moments later three or four of Sam Yuen's fighters 

burst from the Coronel building across the street and began firing at 
the assailants. 

Mounted patrolman Jesus Bi lderrain had been warned by Chinese 

informants to expect "a big China fight." He was a couple of blocks 
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away when he heard the sound of gunfi re. " Follow me," he shouted to 

fellow officer Esteban Sanchez. He sprang into the saddle and spurred 

his horse toward Negro Alley. As he approached, Bilderra in testified, 

"I saw six or seven Chinamen about the middle of the street shoot­

ing at each other." He charged into them and the gunmen scattered, 

running into open doors on either side of the alley. Bilderrainjumped 

down and nabbed one of them. T hat was when he saw Ah Choy 

lying in the doorway of an east side adobe, " dying from a shot he had 

received." Sanchez rode up. " I saw Bilderrain afoot, ahold of a China­

man," he said. "At the same time I saw another Chinaman shoot at 

Bilderrain with a pistol in each hand." Sanchez jumped down and 

pursued the shooter around the corner of the Coronel, but was d riven 

back by sustained gunfire from a group of Ning Yung fighters massing 

in the corral at the back of the building. 

Bilderrain hailed a bystander and requested his assistance in taking 

his captive to j ail. As they hurried along the south side of the Coronel, 

a Chinese fighter emerged from the Wing C hung store, fi red at them, 

then darted back inside. Handing his prisoner off to the bystander, 

Bilderrain charged after the man, revolver in hand. He ran through 

the open door and someone slammed it behind him. "The house was 

plum full of Chinamen," Bilderrain said. One of them pressed a pistol 

to his chest, and he instinctively grabbed it with his left hand. The 

gunman pulled the trigger, but the hammer came down on Bilder­

rain's finger. "[ went to smack him down," he said , "but some of the 

Chinamen then shot me." The bullet penetrated his right shoulder, 

disabling his gun hand. "I had no show for my li fe," as Bilderrain put 

it, realizing his only chance was to get out. "I thought I was mortally 

wounded and r was anxious to die outside," he said. He wrenched the 

door open with his good hand and stumbled out onto the veranda. 

Walter Lyon, who operated a shop in the Arcadia Block, just steps 

away, saw Bilderrain "come running out with three Chinamen at his 

heels, pistols in each hand and firing promiscuously." A Mexican boy 

standing nearby was hit in the leg. Patrolman Sanchez charged after the 

gunmen, who retreated back into the Coronel, leaving the door ajar. 
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Bilderrain steadied himself against a post and blew several long blasts 

on his police whistle. Sanchez stepped up on the veranda, approached 

the open door, and warily peered in. The interior was thick with gun 

smoke, but through the haze he could see the figure of a man. "He 

leveled his pistol at me," said Sanchez. "I presented my pistol and we 

both fired at the same time." Both shots went wide. Sanchez jumped 

to the right side of the door and pressed himself against the adobe wall. 

Robert Thompson, a bystander summoned by Bilderrain's whistle, 

came running up with another man, and they positioned themselves 

against the wal1 on the left side. "What's the matter?" asked Thomp­

son. "The Chinamen are shooting," said Sanchez. "They have shot 

Bilderrain," the other man added. Thompson pulled his revolver, 

reached around the door jamb, and blindly fired into the room. "Look 

out, there are two or three in there and they may shoot you," San­

chez warned. 'Tl] look out for that," said Thompson. Then, stepping 

directly in front of the threshold, he fired again. The answering fire 

from inside was instantaneous. Thompson staggered back, clutching 

his chest. 'Tm killed," he said. 

AN ANGLO AND TWO LATINOS had been shot by Chinese 

fighters. From that point on, that was all that mattered. Robert Thomp­

son suffered a mortal wound, and although Bilderrain and the Mexican 

boy would recover, the rumors coursing through town placed all three 

at death's door. Nathan King, a security guard at the railroad depot sev­

eral blocks away, heard that "the Chinese were killing the white men by 

wholesale in Negro A11ey." He grabbed a rifle and a revolver and hur­

ried there along with dozens of others . Groups of curious and confused 

men milled about the northern end of Los Angeles Street, where it 

met Negro Alley. Suddenly a burst of gunfire came from the Coronel 

building. "The Chinese discharged the contents of their revolvers pro­

miscuously an1ong them," wrote one observer, and "the crowd scat­

tered like leaves before the whirlwind." They quickly regrouped with 

serious purpose . "Almost every man's hand sought the back pocket of 
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his pants, and a pistol was drawn, cocked and discharged at the China­

n1en in less tin1e than it takes to tell." The firing continued as the sun 

set behind the western hiJls and the streets began to darken. Gas street 

lamps had been installed on downtown streets the previous year, but 

they would not be lit that evening. The gunfire was intended to keep 

the attention of the crowd focused on the fapde of the Coronel while 

most of the company fighters escaped out the back, slipping into the 

vineyards and orange groves, only a few steps away. 

Finally the firing from the Coronel stopped altogether. But the 

crowd in the street kept up an indiscriminate fire at the building for 

another ten or fifteen minutes. No one realized that the company 

fighters had already fled. Inside the adobe walls of the Coronel were 

several dozen terrified Chinese men and women, none of whom had 

anything to do with the gunfight. Outside, at the head of Los Angeles 

Street, the crowd was intent on wreaking revenge. 

It was a situation fraught with peril. Marshal Francis Baker might 

have organized his patrolmen and attempted to disperse the crowd, 

which at that point numbered fifty or seventy-five men . But he decided 

instead to form them into a posse. "I called to citizens to stop shoot­

ing," he testified, "and we would put a guard around the house." He 

issued orders to surround the Coronel and a11ow no one to cross the 

line. "If any Chinamen come ont, let them have it," he told one man. 

"Hail any Chinaman attempting to escape," he instructed another, 

"and in case he would not stop, shoot him." Sheriff James Burns, who 

showed up a few minutes later,· endorsed that plan. "Prevent anyone 

from going in or coming out," he told the crowd, and if they resist, 

"bring them down." This disastrous decision, legitimizing the use of 

lethal violence, led directly to the horrible events that took place over 

the next several hours. 

BAKER AND Bu RN s had no sooner established their blockade 

than a Chinese man bolted from one of the bnildings and made a 

desperate attempt to escape. "Here's one! Here's one!" son1eone cried. 
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The man was swinging a hatchet, attempting to cue his way through 
the crowd, and several men began pummeling him with canes and 

clubs. Two patrolmen waded in and grabbed him; assisted by a clerk 

named Charles Avery, they began marching him toward the jail, four 
or five blocks away, trailed by a mob of several dozen men shouting, 

"Hang him! Hang him!" At the corner of Main and Temple, the heart 
of the city's business district and only a block from the jail, someone 

struck Avery on the back of the head, and as he fell to the ground the 

mob closed in around the officers, pinioning their arms and seizing 
their prisoner. A big, burly man wielding a Colt's Dragoon shouted 

for a rope, and one of the mob ran into a dry goods store and emerged 
with a new coil. Benjamin McLaughlin, watching from the veranda 

of the Downey Block, was appalled and he confronted the man. " l 
said it was not right," McLaughlin later testified, "and he said I was a 
damned Chinaman." 

"To the hill 1" someone shouted, and the crowd took up the chant. 

The victim was dragged up Temple Street co the gate of Tomlin­

son's old corral, where Michel Lachenais had been lynched ten months 

before. The rope was thrown over the same crosspiece and a knot hur­
riedly fash ioned at the ocher end. "Hoist him up!" cried the big man 

with the Dragoon. "God damn him, if you don't put that rope around 
his neck I'll shoot him anyhow." The noose was forced over the vic­

tim's head, and he was jerked up by three or four men. The new rope 
was stiff and the knot wouldn't slip, so one of the men shimmied up a 
gate post, and steadying himself against the crosspiece jumped up and 

down on the victim's shoulders several times, breaking both his collar 
bones. Several others pulled out their revolvers and riddled the swing­

ing body with bullets. Then the mob hurried back to Negro Alley, 
celebrating its accomplishment. 

"That fellow didn't kick over five seconds," Sheriff Burns heard 

one of the lynchers exclaim on their return. "They've hanged him," 

he heard another man say. Burns watched as the lynchers began infect­

ing others in the crowd with their blood lust. "Damn it," shouted the 
man w ith the Colt's Dragoon, "we'll show chem how to hang C hina-
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men." Several men incited the crowd with incendiary speeches, and 
there were angry shouts of "jcarajo la Chi11o!"~fuck the Chinamen! 

Things were spiraling out of control and Burns figured he had just 

one more chance. At his urging, District Attorney Cameron Thom 
stepped up on a box and delivered a law-and-order speech that had 

little effect. Burns himself then mounted a barrel, shouted for atten­

tion, and as a group assembled around him, began pleading for calm. 

Suddenly the top ofche barrel collapsed, Burns crashed co the ground, 

and the crowd roared with laughter. "No attention was paid co his 
words," lamented Charles Avery. "Many were anxious co put a stop 

co the affair," testified John M. Baldwin, a prominent local surveyor, 
"but there was no one to lead." 

Ac 7 PM the local correspondent for the Daily Alta California of San 

Francisco filed a dispatch by telegraph, the first report co the outside 
world of the disaster taking place in downtown Los Angeles. "The 

excite111ent in this city is intense," he wrote. 

Citizens arc arming and Negro Alley and the Chinese quarters 

are in a state of siege. Already upward of100 men armed with 

Henry rifles and shotguns guard the street. One Chinaman 

has just been captured, taken through the main street, and 

hanged by the citizens on a lot formerly Tomlinson's Corral 

and Lumber Yard, the same spot where Lachenais was hung 

by the vigilances for killing Mr. Bell a few months ago. 

The sheriff and civil authorities have given up all attempts to 

restrain the 1nob, and no one can tell how far they may go. 

ROBERT THOM PSON DI ED shortly before 7 PM , and the news 
quickly circu lated through the city. Within an hour the crowd at the 

head of Los Angeles Street had grown co five or six hundred men, a 
substantial portion of the three or four thousand adult males residing 

in the city. The Chinese inside the Coronel hunkered down, and the 

crowd grew restless. About 8 PM a group of men mounted the roof and 
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after chopping holes through the asphaltum began firing down on 

the people hiding inside. One Chinese man was immediately k illed. 

Another bolted and dashed into the street. The armed crowd did pre­

cisely as it had been instructed by the marshal and the sheriff. "It 

seemed to me five hundred shots were fired at once," one witness testi­

fied. T he man, hit numerous times, died in the middle of Negro Alley. 

Someone threw a burning torch into the Coronel, and soon smoke 

began billowing from the holes in the roof. The great Chicago fire 

had taken place only a few weeks before, and everyone was acutely 

aware of the danger of general conflagration. One of the patrolmen 

demanded that the would-be arsonist retrieve the torch, and under the 

threat of the officer's revolver he warily ventured inside and dragged it 

out. Suddenly realizing that the Chinese inside had put up no defense, 

dozens of men began pouring into the building. "Half the horror of 

the scene was shrouded by the veil of night," wrote one observer. "But 

to the sense of hearing it stood forth more prominently than_ it could 

possibly have done during the day, when the busy hum of the wakeful 

city would have somewhat smothered the noise." 

Young Joseph Mesmer also vividly remembered the furor. "My 

memories of that night of horrors are vivid and indelibly burned into 

my brain," he later wrote. 

During my youth my curiosity led me to see practically every 

lynching that took place in Los Angeles, and I had observed 

many gruesome sights. But the events that transpired that 

night were the most irresponsible and bloodthirsty 1 had ever 

witnessed .... What I saw and heard as a boy of sixteen stands 

before my eyes to this day as a realization of the extent to 

which maddened human beings can go. Many of the rioters 

seemed actually inhuman. They were wild-eyed and sweat­

grimed. Knives, pistols, and sword-canes were in many hands; 

and some armed themselves with short iron-pipes and clubs. 

Nearly all dashed about trying to vent their brutality on the 

unfortunate Chinamen the moment they were within reach. 

Chinatown • 477 

At least one more Chinese was shot and killed inside the Coronel. 

Another man was seen running from the building. "Like hounds 

sighting their quarry, a hundred men and boys dashed after him and 

seized his streaming queue, manhandling him roughly," said Mesmer. 

"A score at once dashed off with him at a run for Tomlinson's corral." 

It was approximately 8:45 PM. Four Chinese men had already been 

killed. Over the next twenty or thirty minutes fourteen more would 

be lynched in one of the nation's most appalling episodes of collective 

violence. Four more men were hanged at Tomlinson's, including Dr. 

Gene Tong, the only one of the victims recognized by the mob. Dr. 

Tong pied for his life in both English and Spanish, offering the lynch­

ers gold and silver if they would let him go. At the mention of money, 

someone pulled off the doctor's trousers and began going through his 

pockets, looking for cash. Finding none, a frustrated lyncher thrust his 

revolver in the doctor's mouth and pulled the trigger, blowing off the 

side of his face. He was probably dead before he was hanged. " It was 

a most heinous and gruesome scene," wrote Joseph Mesmer. "I have 

seen a good many men hung, both legal and by the vigilance commit­

tee, but nothing so revolting as what befell these Chinese." 

Back at the Coronel men and women were being pulled from their 

hiding places. The lynchers ignored the women, but forced nooses 

over the heads of the men and dragged them down the street to John 

Goller's wagon shop, where the crossbar of his portico became a 

makeshift gallows. "I saw them bring a lot of Chinamen to my house," 

Goller testified, "and I remonstrated with them for bringing them 

where my little children were." One of the mob pressed the barrel of 

his rifle against Goller's cheek and cocked it. "Dry up, you son of a 

bitch," he said. Goller retreated into his house. Seven Chinese were 

hanged from his porch, pulled up by a group of men and boys on the 

roof, one of whom danced a quick step and ca lled out to those below, 

"bring me more Chinamen, boys, patronize home trade." 

Young attorney Henry T. Hazard, watched the proceedings with a 

mounting sense of self-loathing. With Goller's portico crowded with 

suspended bodies, the mob dragged several more victims to a large 
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and a woman who operated a boardinghouse across the street rushed 

over and offered her clothesline. "Hang them 1" she shouted. "Hang 

them!" As the line was being cut and nooses fashioned, Hazard took 

a stand. Climbing onto the tongue of the wagon , he shouted to the 

mob. "Do you know if the man you're hanging is guilty?" There were 

catcalls. "You better dry up and get down or we'll hang you," one man 

shouted. "But it isn't right," said Hazard. His friends pulled him down 

as just someone fired a pistol and a bullet whistled past his face. Three 

more men were hanged from the high sides of the wagon. 

LA w v ER AND RE AL Es TATE Ac ENT Robert M. Widney, 

leader of the Los Angeles vigilantes, was walking from his residence 

in the southern portion of the city to his office in the Downey Block, 

at the corner of Temple and Main, when he was hailed by Samuel 

C. Foy, a longtime resident who operated a harness and saddle shop 

on Los Angeles Street, only a few steps from Negro Alley. Foy was a 

vigilante from way back, and served with Widney as one of the leaders 

of the Law and Order Party. "They are killing all of the Chinese off," 

Foy exclaimed. Widney supposed he was joking. "It's a fact," said Foy, 

and he explained what was happening. Widney's first concern was that 

members of their organization might be involved in the violence. Foy 

assured him that was not the case. Widney told Foy to round up all the 

"old vigilantes" he could find and bring them to the corner of Temple 

and Main. He would be back as soon as he retrieved the revolver he 

kept in his office. 

But Widney could not locate his Colt's Navy six-shooter, so when 

he came out onto the street and can1e face-to-face with a n1ob forc­

ing two Chinese men up Temple toward Tomlinson's gate, he was 

unarmed. "Years of experience as a trapper and hunter and in the early 

days of Nevada mining camps," Widney later wrote, "had demon­

strated that words were useless with such rioters." Not knowing what 

else to do, he followed them up the hill. At Tomlinson's he ran into 

John Baldwin, a vocal opponent of Widney's brand of vigilantism, 
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one of the few men who had turned out to help Sheriff Burns pro­

tect Michel Lachenais. That night, however, the two found common 

cause, both circulating through the crowd, remonstrating with the 

lynchers. One man-Widney described him as a broad-faced Irish­

man with square-cut whiskers-pushed a revolver in Widney's face 

and demanded that he shut up. They had important work to do, he 

said. Widney asked whether he was a vigilante. "Damn it," the man 

replied, "we are all vigilantes." He paused, then looked directly at 

Widney. "And there are a lot of white men here who ought to be 

hanged also." Widney was stunned. "I believe he referred to me." 

Widney and Baldwin moved off to the side and watched in silence as 

the Chinese victims were hoisted up. 

Afterward Widney returned to the corner of Temple and Main, 

where he found Sam Foy and a few others, including grocer John Laz­

zarovich and Widney's brother William. The younger Widney had 

taken the revolver from the office and also had a single-shot pistol. He 

handed the Colt to his brother. Now they all were armed. Widney was 

determined to rescue the Chinese from the hands of the lynchers. He 

was equally determined to rescue the reputation of the vigilantes from 

any association with the mob. 

"We saw two or three groups coming with Chinan1en," he tes­

tified. It was do or die. The first group came up, led by the burly 

man with the Colt's Dragoon. "The cheap labor is done away with 

now," he shouted. "Every damned Chinaman will be hung by morn­

ing!" William Widney confronted him. "What are you going to do 

with that man?" he asked. "Hang him, by God," the man with the 

Dragoon replied. Widney thrust his little single-shot pistol in the big 

man's face as others grappled with him and seized his revolver. "I can 

get another in two minutes," the man sputtered. But in the face of this 

simple demonstration of force by a group of determined men, the mob 

released its victim, and Foy and young Widney quickly escorted the 

Chinese man down Spring Street to the jail. Within seconds another 

group of lynchers arrived, dragging a victim. Lazzarovich and the 

elder Widney waded into the crowd and seized him. The lynchers 
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resisted, and one of them leveled a revolver at Lazzarovich. Widney 

pressed his Colt against the man's chest. "Get out or I will kill you," he 

said in a low, threatening voice. T he man went pale and moved aside, 

and as he did so the mob melted away. Lazzarovich and several others 

took the Chinese victim to the jail. Widney and the others repeated 

this several times, saving the lives of four or five men. 

Their action succeeded in turning the tide, supplying the leader­

ship that the authorities had failed to provide. One or two patrolmen 

rescued several more Chinese, but their action came late. At about 

9:20 PM Sheriff Burns took charge of the armed vigilantes at the cor­

ner of Main and Temple and led them back to Negro Alley, where 

they estab.lished an armed guard around Chinatown. The lynchers 

retreated to the saloons, where they drank and celebrated until early 

morning. Over the years the vigilantes of Los Angeles had fostered the 

conditions which allowed this ghastly orgy of mob violence to take 

place. But give them their due. O n that night of horrors they were 

instrumental in ending the lynchings. 

• CHAPTER 29 · 

IMPERFECT J USTICE 

AT THE DIR E c TI o N of County Coroner Joseph Kurtz, the man­

gled bodies of the eighteen Chinese victims were taken to the jail yard 

and laid on the ground in two parallel rows. The reporter for the Daily 

News saw them there early the next morning. "Their countenances 

were ghastly and distorted," he wrote, "many of them besmeared with 

blood and pierced with bullets." Among the approximately twenty 

Chinese successfully escorted to the jail, a number were wounded, 

some seriously. Many more had fled into the vineyards and orange 

groves east of Chinatown or found refuge in the homes of Angelenos. 

In the morning they went to the jail, searching for missing friends 

and relations. It was with their help that Coroner Kurtz was able to 

identify the dead, although the various iterations of his list, recorded 

in court documents or printed in the press, are inconsistent and fea­

ture almost no complete names. In addition to Dr. Tong, the victirn.s 

included cooks, laundrymen, and common laborers. They were affili­

ated with four separate huiguan. Some had lived in Los Angeles for sev­

eral years, others had just arrived. Kurtz summoned a coroner's j ury, 

and once they had completed the gruesome task of examining the 

victims, their bodies were placed in redwood coffins and transported 
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HISTORICAL OUTLINE OF FIREARMS 7

arranged so that one movement of the lever placed a ball

in the barrel , filled the chamber with powder , and then
charged the pan with priming. In short , for each motion
of the lever a shot could be fired . The great drawback to
this and other repeating mechanisms that were tried be
fore the day of metallic cartridges was that a magazine

of loose powder had to be carried in the weapon itself , and
without a metallic cartridge case the sealing of the
breech was imperfect , so that a flash escaped , and the
danger was always present that ignition of the loose
powder in the magazine might occur with disastrous re
sults to the user . That this danger was not imaginary
is indicated by the fact that the remains of a Mortimer
pistol that had been wrecked by such an explosion may
be seen in the collection of arms loaned to the National
Museum by the United States Cartridge Company .

Another device that occurred to the more inventive
among the early gun makers was to arrange the gun with
only a single barrel , but with two locks , so that if two
charges were loaded into the barrel the one nearest the
muzzle could be fired first , leaving the other one as a re
serve . The disadvantage of this system was that oc
casionally leakage occurred past the wad dividing the
two loads , which resulted in the explosion of both charges
at the same time ..

These were some of the means by which gunmakers
struggled to increase the number of shots available , but
another system which was more popular than any of
these was to make a gun with several barrels pivoted

around a central axis and arranged to be turned so as to
bring one barrel after another into line with the lock .

This was the beginning of the " revolver " principle . It
was employed at least several centuries ago , as match
lock pistols are in existence which are built on this
pattern . The early guns of this kind were of the pepper
box style , with all the barrels of the same length , and
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arranged so that one movement of the lever placed a ball 
in the barrel, filled the chamber with powder, and then 
charged the pan with priming. In short, for each motion 
of the lever a shot could be fired. The great drawback to 
this and other repeating mechanisms that were tried be­
fore the day of metallic cartridges was that a magazine 
of loose powder had to be carried in the weapon itself, and 
without a metallic cartridge case the sealing of the 
breech was imperfect, so that a flash escaped, and the 
danger was always present that ignition of the loose 
powder in the magazine might occur with disastrous re­
sults to the user. That this danger was not imaginary 
is indicated by the fact that the remains of a Mortimer 
pistol that had been wrecked by such an explosion may 
be seen in the collection of arms loaned to the National 
Museum by the United States Cartridge Company. 

Another device that occurred to the more inventive 
among the early gun makers was to arrange the gun with 
only a single barrel, but with two locks, so that if two 
charges were loaded into the barrel the one nearest the 
muzzle could be fired first, leaving the other one as a re­
serve. The disadvantage of this system was that oc­
casionally leakage occurred past the wad dividing the 
two loads, which resulted in the explosion of both charges 
at the same time •. 

These were some of the means by which gunmakers 
struggled to increase the number of shots available, but 
another system which was more popular than any of 
these was to make a gun with several barrels pivoted 
around a central axis and arranged to be turned so as to 
bring one barrel after another into line with the lock. 
This was the beginning of the "revolver" principle. It 
was employed at least several centuries ago, as match­
lock pistols are in existence which are built on this 
pattern. The early guns of this kind were of the pepper­
box style, with all the barrels of the same length, and 
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8 PISTOLS AND REVOLVERS
1

many of them had no mechanism for turning the barrels ,

which had to be brought in line with the locks by hand
each time a shot was fired . See Figs . 12 and 13 .

In these pepperboxes a
ll

barrels pointed forward ,

a
s will b
e

seen b
y

the illustration , and this is a
n important

point because sometimes in these old muzzle -loading guns

with loose black powder there was danger o
f

the flash
from one barrel being communicated to the next , and they
might all go off a

t

once .
One inventor made up a revolving pistol in which the

chambers were a
ll arranged in a flat cylinder like the

spokes o
f

a wheel . This system had the disadvantage o
f

some o
f

the chambers pointing backward toward the user .

It is said that the inventor o
f

this gun was killed in ex
perimenting with it because a

ll

the chambers went off a
t

once and one o
f

the bullets , which was pointing toward
him , was discharged to the rear with fatal results . Fig . 5 .

In 1835 Colonel Colt made his invention , which pro
duced the first successful revolver a

s we know the weapon

today . The simple , but ingenious mechanism which h
e

produced provided for a cylinder with six chambers ,

pivoted so the chambers could b
e brought successively

into line with the barrel .

By an arrangement o
f

levers and ratchets the cocking

o
f

the hammer first caused the cylinder to revolve , then
locked it in line with the barrel . This invention marks

the advent o
f

the first successful repeating firearm .

The revolver became highly popular , and time has
proved that Colonel Colt's device was singularly well de
signed for it

s purpose , for with the changes necessary

to adapt it to the use o
f

metallic cartridges the original
mechanism exists almost unaltered in the Colt single
action Army revolver , which is manufactured in large
quantities today and is still popular .

The early Colt revolvers were made for cap -and -ball ,

and the patent covered a cylinder closed a
t

the rear end
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many of them had no mechanism for turning the barrels, 
which had to be brought in line with the locks by hand 
each time a shot was fired. See Figs. 12 and 13. 

In these pepperboxes all barrels pointed forward, 
as will be seen by the illustration, and this is an important 
point because sometimes in these old muzzle-loading guns 
with loose black powder there was danger of the flash 
from one barrel being communicated to the next, and they 
might all go off at once. 

One inventor made up a revolving pistol in which the 
chambers were all arranged in a flat cylinder like the 
spokes of a wheel. This system had the disadvantage of 
some of the chambers pointing backward toward the user. 
It is said that the inventor of this gun was killed in ex­
perimenting with it because all the chambers went off at 
once and one of the bullets, which was pointing toward 
him, was discharged to the rear with fatal results. Fig. 5. 

In 1835 Colonel Colt made his invention, which pro­
duced the first successful revolver as we know the weapon 
today. The simple, but ingenious mechanism which he 
produced provided for a cylinder with six chambers, 
pivoted so the chambers could be brought successively 
into line with the barrel. 

By an arrangement of levers and ratchets the cocking 
of the hammer first caused the cylinder to revolve, then 
locked it in line with the barrel. This invention marks 
the advent of the first successful repeating firearm. 

The revolver became highly popular, and time has 
proved that Colonel Colt's device was singularly well de­
signed for its purpose, for with the changes necessary 
to adapt it to the use of metallic cartridges the original 
mechanism exists almost unaltered in the Colt single­
action Army revolver, which is manufactured in large 
quantities today and is still popular. 

The early Colt revolvers were made for cap-and-ball, 
and the pat~nt covered a cylinder closed at the rear end 

Digitize by Gol gle Origif\illfrom 

UNIVERSITY OF CALIFORNIA 

-, 

I 

\ 
l 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14927   Page 249 of
295



Compendium_Roth 
Page 0239

I 

) 

·' 

I 

EXAMPLES OF EARLY HAND FIREARMS DATING FROM THE MATOH-LOOK AND 
WHEEL-LOOK PERIOD TO THE INVENTION OF THE COLT REVOLVER 

Digitized by Google Original from 
UNIVERSITY OF CALIFORNIA 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14928   Page 250 of
295



Compendium_Roth 
Page 0240

10 PISTOLS AND REVOLVERS 

and fitted with nipples for percussion caps. The impor­
tant feature of this construction was the fact that be­
tween each two caps there was a wall of metal, which 
prevented the possibility of the explosion of one cap set­
ting off the next one. 

After the invention of the Colt revolver there were a 
host of other revolvers that gradually came on the market. 

DETAILS OF AN EARLY COLT REVOLVER. F'ROM "AMERICAN INVENTIONS" (1872) 

Many of these did not have this feature of a partition 
between the nipples, and as a result it was not uncommon 
for two or more of the cylinders to go off at once. 

The Colt revolvers were also made in the form of 
carbines and rifles with the same revolving cylinder 
mechanism. These Colt rifles were not as practical as 
the revolvers, because there is always a flash of fire be­
tween the front of the cylinder and the rear of the barre\ 
in any revolver, and in using these Colt rifles this flash 
used to burn the user's arm, because his left arm was 
extended in the usual manner of holding the rifle. 
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HISTORICAL OUTLINE OF FIREARMS 11

The most unfortunate thing about these revolving rifles
was that occasionally , from one cause or another , two or
more chambers would go off at once , and this always re
sulted in shooting away part of the left hand , which is
placed in front of the cylinder in grasping the gun in the
usual way . For this reason these revolving rifles did not
have any lasting popularity .

The muzzle-loading , or cap -and-ball revolvers were used
exclusively up to 1859 , when cartridge revolvers were in
troduced , and they were used for a long time after 1859

because it was some years after the first introduction of
the cartridge revolvers before they were as reliable or
powerful as the cap -and -ball types. " American Inven
tions in Small Arms , " by General Norton , which was
published in 1872 , shows the .36-caliber Navy revolver
with the caption , “ Pattern now used by U. S. Navy ."
And there are thousands of cap -and -ball revolvers in use

in the United States even today ( 1927 ) in the backwoods
sections , especially in the Southern States , where car
tridges are difficult to obtain from the village general

stores , and where the cost of fixed ammunition by the
usual boxful is locally almost prohibitive to a large pro
portion of the poorer inhabitants .

COLTS NAVY PISTOL .

PATTERN ONCE USED BY THE U. S. Navy (AS LATE AS 1872) . CALIBER OF BORE
.36, CARRYING 50 ELONGATED OR ROUND BULLETS TO THE POUND. FROM

" AMERICAN INVENTIONS ,” NORTON ( 1872)
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CHAPTER II

FURTHER PROGRESS—THE DEVELOPMENT OF MODERN
TYPES

Although the cartridge revolver was introduced by

Smith & Wesson in 1859 , a type of metallic cartridge had

been invented some time before that . It was a rim - fire

cartridge patented by Flobert , of Paris , in 1845. It con
sisted of a small copper shell containing fulminate only

and a small ball . This ammunition was used only in the
so-called “ saloon ” pistol , a single -barrel arm made in
France and occasionally sold in America . The Flobert
cartridges were the so-called “ B. B.” and “ C. B.” caps

which most of our readers used in their boyhood days and
which are still widely sold .

In 1854 Harold Smith and D. B. Wesson designed the
.22-caliber rim - fire cartridge , and began its manufacture
in Springfield , Mass . On February 14 of the same year
they obtained patent No. 10535 for a repeating pistol ,

which pistol is shown in the photograph . They formed
a limited partnership on June 5 , 1854 , and began its
manufacture at Norwich , Conn ., under this patent .

The repeating pistol that they invented was indeed
remarkable and deserves more than passing notice . Not
only was it a cartridge weapon but it had an entirely

new and distinct repeating action and one of the most

successful ones in the world , for the mechanism of this
Smith & Wesson pistol was afterwards incorporated in
the famous Henry rifle , which later became the Win
chester " Model of 1866 " and was succeeded by the well
known Winchester " Model of 1873 ," which contained

almost identically the same mechanism as that first de
12
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TYPES 

Although the cartridge revolver was introduced by 
Smith & Wesson in 1859, a type of metallic cartridge had 
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manufacture at Norwich, Conn., under this patent. 
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only was it a cartridge weapon but it had an entirely 
new and distinct repeating action and one of the most 
successful ones in the world, for the mechanism of this 
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.\ IIISTOln OF TIIE COLT m :\ ()I,\ 1-:il 

COP)HJGIIT l <J Ill 

BY CIIAHLES T. II:\\ E.\ ,\:',I) 1-'HA.\K A. llELIJl<:\ 

A 11 ri ghts rf'sen ed. This l,ook 
or parts thereuf rna~ 1101 111• 
reproduced in a111 furn, "i1h­
oul pPrmission u[ tl1<· pul,I i,h,·r. 

➔ ,_ 

[ 1 ... .., 

83f:2~~'7 
EFt:.l'ffM,l! 

l'HI\TLl.l I\ TIIE l :\rt EO ,";T.\1 p; 

B\ IJlT\.\ i,. HntlEl\ U>\11'.\:,..\. l'.\ C., R \HW.\\. t'\. J. 
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. C1IA PTER, Tfff() 
'.. ' . ·, '. _._ .. , .. ,,· 

, ,> ND EXPEBffNiE r > 
,AMUEL.COtT ,, .. .'· .'-.<·: ,. ·,·' .. ' : ·.· '_·_: . 

. ··•·.·.·· ·"i,,g of i~~ Pa,terson ftletor 

• •• : ,.\ C 

':;:1Twz:.na:t~~tf;~ .. <· 
thi:Q~igh the barrel hi<wJi~h: ~~"Jite rea~hed . ii 

1,i111t·;,i 
On Augttst 2, ~It~ ~hen a pey 'of· , . 

,sixteen, sail~ bef&re :th~ liiasf , on too · •;;; • 

,ittl9A~ 

. svst~fu w~s 'a;bi(1fcf~ed, t~es more ad~ptahle ... 
. .••.• i~• ~y ie~e,atirig ~eqh,at]isi;n than the ~liunsy· modeUiQm a Jfihbon:£1nck alld smalf pfocef . . . . ~M~ •· 
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TH F ). 0 l, T II \ \ J) L f' 1: RI \l E :\ T,.: 0 I ..., \ \I L EL LT 

\\ .__ O - Cll-\~E £ PERl\lE.\T\L \IODEL 

J.f.',GT ll l 11 1 JuchC':, :,H \P£ OF B HU\EL Octal!onal 

] () 1 I I,ll'hl's R \'!HOil \011 e 

CALIBER .50 ·1 HH,1,bllt;L \RD Roundc·d: Lif!hl 1letal 

'\L \!Rf. R OF ::-HOT 5 Fil•\ \J E Exp,·rimt>nlal 

SH \PE OF C) Ul\lH.R Strnig-ht Round ,11.111, Rlad1· ancl lfonunrr '\okh 

SHAPE or LOTS Rnuntl Hl TT Round<'<l 

MAltK 

'ONE 

HE~! \RK, . Tifr- rP\Oher j,, ,uppn,_,,.] lo be one of the liral of the C'-peri111c11lal model, 
olt had mad,· for hi,n h) \ n,1111 Cha,P. It t•,bihit, tlw p;t•ncra l feal111e~ ,uri\c.l 

al in tlw J 836 Palt>nl ( ,el' paf!t 5-11 l. t'M rpl that it lta,. a lrigg,•rg11,11 d and n•gu­
lar trigger .. hmdng that Colt ton~iden:cl u,.ing tlw-e f,·alure, at ,1 , ,•r: t·arl) datt>. 

Probabh mad!' Ja'.ll-]2. 

From the Coll Plant Colleclio11. 
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A lllSTOHY OF TIIF: COLT Ht-:\ OL\ 1-:R 

., 

EXPEHli\1Ei\T·\L \lODEL HE\ OLVER 

LENGTH ,11 \l't U~ B\HHU. 

UARREI. LE-..c:TII R\\IIIUD :\011!' 

C~LlllER THIC, GEJH,l \Rrt \"11,•: Folding Trig:f!r•i-

,'il;).IBER OF SIIOTS fll\\lE E,perinwntal 

Hlacl,· and l la11111wr :\,>td1 

Rounded 

SHAPE OF Cr I.INDEII 

:1JAPE OF ,LOTS 

NO:\'E 

Straicd1L RrJ11llll 

Round 

,H , IIT< 

Bl TT 

MAHKS 

RE\IARKS. Thi;: is onP of the expPrimrntal models C.,11 had made hefon• he tr,ok out 
patents and before the Palcrson facton· ,ms ,lartf'd. The daf!g"r wa;. nen•r 
applied to any n·gular prnductinn lllr,dc-1,. altliou,:h it app,·urs in tlw palt·nl 
drawings. The shields O\Pl' tilt' nippJ,., and chamlwr mo11th- \\l're also di,nudrd 
before arn- arms were made for sale. 

Fu//11 1fi,, Cn/1 Plr111t Coll,·ctiu11. 
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TH E 'I O l' T If \ \ ]) E \ P E R I \1 F T " 0 f \ \1 l1 F, I. LT 

of \\tJOd that ,-,c med to indicat<' that hi fir t 
id<'a- ,1c-n• along the line, of the latN "pep­
pc1 ho-:·· l)JJP of rr.voh·rr.1 The JWppNho'\: j,. 

a multi-barr led arm ,1 ith the barrel,- rt>rnl,­
ing in a hlnc·k or with th harr •h in a -ta­
tiona r) blo,l and a rnoh ing hammer. 
Either one of th - ' y,tcm'- j,, cl urn) and in­
a<'curate, and the idea 11a, ahandon<'<l hy 
Colt hdm·e l1i" arm-, rt>arh d P11·11 thl' metal­
modd !-Lage. IL was taken up liy other mal-.r.r 
later on to arniJ conflil'ling ,1 ith olC pat­
ent,. 

On hi, return from tlw sailing Yo~agr Colt 
,\c11t to l\f1. .\ n,on ha,e. a g1111,-rni1h \\]JO 

1\m-l-.r<l in a ,hop called tfw \orth Sd1cnl'­
rnrd shop. itualed on '\la in Street, Ea,t 
:: idr. Hartford. 'llr. Cha-.c rentc•d thi" ~hop 
·from \1r. Thoma,-, Uel<lcn of Hartford in Lia' 

,-priu • of 1830. ) oung 0]1 fir~t •'amr to '\fr. 
Cha C in 1}1(' rarl) ,-,umuwr of] s:n. bringing 
wi th him a numl)('r of dnrn ing,-, and the 
\Hloden modf'l he had "hiuled ouL 011 thr 
Carlo. Cba,e "orkt><l for Colt during 18~1 
.rntl part of 1832. From Lhc dr:111 ing~ aud the 
mo<lt>l \Ir. Cha-<', an<l a l\lr. Ro11e ,vho 
11orkecl for him. made. under Coll', "upt'r­
H,ion, a mod<'l pi. tol. 

The firq pi,tol rernhrd h~ the ad of cock­
ing, hut it wa. hwked and u11loclecl hy hand. 
It lil r,1 up "hen Colt trie,l to fire it b cau-.e 
the re \\ere no partition..; }Jel'lecn the nippk'­
to pn•, t'nt one di,eharge from c-...plocling thr 
d1amlwr~ next to it. I\ gun wa- 1w-...t Luilt 
,1ith th<' improYcmenb of partition~ lietweC'n 
the nipple anrl a bolt that lod.rd and un­
locked the ,·ylindl'r l1v tlw act o[ corking. Thr 
tlirel' mai11 point,, al 11 hid1 he fim1 ll) ani, eel 
11ne: th rotation of a many-chaml,ereu 

hreech in a ,-i11gll•-l1arn•JpcJ firrann by the ac­
tion nf rol'king the hammer; the locking and 
unl1wl111g of the nlincler aulomalicall) h) 
lit«' "ame adi,,n of rocking the hammer; and 

the placing of p,ntition, lwl,H·rn tlw nippl<',­
in tlwir po-it ion al thr. J ear of a I') li11tlri1·al 
man. ·-ch,1mbrrcd breech. There 1H' l" ' other 
minor pnint-. in hi~ :p cific,1tion,. but Lhe-c 
11C·re tl1e tlm•p impo1tant claim in the pulrllt 
lie later took out, and \\er· btrr pr01·cn Lo he 
1hr b,bie diffrrem•p-, ~wtwecn Colt'-. arnv- and 
all multi-firina arni,, that precrdcd them. 

Colt', gr<'al trnuhle at thi pciicHl 11a- lack 
of nH>IH') lo carry on hi. xperim .nt,. J (j.._ 

fathl'r ha(l al one lime h<'en c1uitr 1wll ofT. 
but 1d1ilt: Colt 11,b , Pr) ~ oung he lo-I 1110'-l 

of J1i, monr·;, and ,o could lw of no pecuni­
ary aid to hi, -on. To oH'ffonw hi, ,lwrtage of 
l'a-lt, Colt cmha rk<?«! 011 a lt•c-lurf' lour of the 
l nitPd Stale and Canada. He lPfl Hartford 
1\1:.uch ~O. 1832. and prorerded about the 
rotmtry, g:i, ing lr-cture ... on and clemm1,lrnt­
ing th<' effect;; of. nitrous oxide or '·laughing 
ga,:." • Colt appear, to ha1e r alizcd, e,en al 
thi,, early d:itr, thr grrat "due of -.Jurnman­
•hip and I opular appral. ] fe Look the name 
of Dr. Coult, an old pelling of olt. and the 
110,el natun· of l1i, ttl,jeet. cn111brnrd "ith 

hii:; 01111 ~triking and hand,ome appearance. 
hrnugl1l him <·on-.iderahl<' and widt•~prra«l 
... uc·«'f',-. Hi-. perfonnancl:' 11a noti t>d edi­
torially in the Bo-Lon Post. June 22. 18:32. 
and ac(·ounh of hi, acti, itir.., on th<' lertur 
platform.., of ,ueh wi<lt•ly ... evarnl tl points a . 
\e,, Orl can" an<l Quehc,· "ere pn'-.cn d 
among hi,- P1Tcrts. 

A report uf 01w of hi ... ,i,it,; to •\!hall\. 
rrnuii._h«'d in tht' , \ lhany \Ticro.1co1H' . Oetolie, 
2<>. 18.13. gi,es a good idl'a nf the \I'll)' that 

]ij.., I cturh were re!'ri,rtl. 

\'\ r n,~, n brlwld ~uch an an il'h ;is thrrc ha'­
hl!rn d11rin '.! Lhl' pa•L \\('Pl l11 wilnr,·, the a,toni~h­
in!); df,·<' l~ of Di. Coult·, gu- . The ~Tn-nnn 1\11~ 

«·ro,, ded to p <· e~~ l·\ er) t 1, f'ning ~ :u1cl i-;t) intr-11 .. r 
,1.ts tlw rnt c1 r,l whi..11 I\ a~ lllUJli re-tC'd, thal thP 
dnrtnr ha.., hr,·n compt'lled to g- i1 c l\\ O f',hihition. 
r, cry P,-enin~. 

- 17 -
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'ments m. an:ns ii~d'li)i(qh 
• µi#e m~n~hs > .•. . .·. 

oft,ttrvi>lvehs in hind, niu:l fo give sucfiduture .aiil:rfusini~ 

.f > . xi~an rank$ fttt:ia~fi:~P~tf~?:J:tt:iwt=?t 
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C II IP TE R T II R. EE 

C10 1{Y 

It Output and Its Failure 

THE Pat nl \rm~ l\fanufarturin~ 0111-

pany of Patrr-..on. ~ " Jer-ey, Coll'-­
Patrnl, rornnwnr •d to manufarture l"C'\ol1·­
j11~ firearms during the Sllll1lnf'l' of I 8:~o. 
11e11l inlo Lankrnpl<.:) in 1811, and do--ed 
pPrmanently in 1812. 

The' exact munLer of arm-. made al tlH' 
Pat,'r-on factor) between t]l(';..c date-- \I ill 
prohahly neYcr he known. , ome ,uitn,­
pla('e the figure ,1 I 11nder two thou-and arm, 
of all types. but thi,- figure ,C'em- l011, a,. it 
ail,m~ for an average fat:Lor} output o( 
only about six arm. p r week during thP i>. 
) ear,; from 1836 to 1812. Po,..,ible inr!iC'alion 
of th numLer of Paterson Colt- that ,,ere 
n adc is the mm1b r of them at present in the 
handi, of ro]lector in relatio11 t the number 
of\\ hitnep-ill Walkrr,, that are till extant. 
In tlw eonr~e of about twenty y ar of arm, 
eollcc-ting we haw ,-een and handled 01 'r 
forty Pat r on Colt, and only about . even 
Wl1i1nepille Walker~. it i, d finite!) 
k11011n that a tlrou,and \\liitney\ill • \l; 'alker.._ 
were murle in 1817 and all deforrcd to tlw 
arm1. it 1\0tild "Cem that th<' numbers of 
them Jo ... t or dc,-lJ·oyrd woulJ h<' 110 higher in 
percentag<' than among the Pater,,011 olb, 
which 11 ,·nt all 01 ,r the r unlr during a 
prriod of ,i,;, year". 

Allo11ing the sarnr J)l'.t't'enlage of »urviYal 

\\l1ilncp ille"-. !he forl)' Patt•r-un<- ,-hould hr 
Llw "Un i,or,; of at l<'H"-l fi\c or »ix thousand 
originally manufactured. We lmv<' checked 
"ith othrr rollerlor-,, and find tl1al the ratio 
in type-, -.een of fi-1,c or ,ix Lo one lict" cen 
Pater:,011"- and Wl1 itne) ,·ille, currr,,pon<ls lo 
the rxprrienrc oi mo,t of them. 

The f':.\perimental arm~ made' hy 11~011 

Cha~c and the Baltimore gun"milh,. an<l the 
model u,..rd to promote the Pul1'1H Arm;.. 
Comp.my, follo11 elo-:rl, in appl•,w111,·e the 
drm1 ings of the fir~t patcnl, h,ning <-hield · 
over t.h., nipple,, an<l thr front of the C' } lin­
der. hinl--head butt,-. nn<l a •pur behind tl1e 
hammer-.. 

It "an pa-..ily be -..ecn fn rn the patPnt ilra11-
ing,-.,1 h01~cver. that thr me ·hani-m oJ the~e 
arm" \1 ,1. e,lremely rornplicatcrl, ,rnd it 
probably did not lmd it,df well lo factory 
manufadun•, e1t>n of a;. primi1i1r a 11alure 
a mm-t haw grnw 011 i11 the arly day~ of 
lhf' Patn-.,m pbnt. -\ fe,1 a1 m,- of thi-- ly pe 
11 rre prohalil! made at Patcr,on du ring the 
r,p rimental period ul the l1egin11ing o( 
opcrationh, but the majo1 il) oi the arms 
made there tend to foll<rn more and more 
,·Jo,-el~ tlw rrrnlwr ,-hm111 in the dnrn ing 
for the patr11L of 1839. 1~hid1 indil'at,' a par­
tial --implifirntion of thl' nw1·ha11i ... 111 and lhe 

!',ee f13/!1' ;:, l I. 
for both I) pr,, 11 ith n knO\rn Lholl'-nntl of the 2 :-,,.,- 1,a"e 5l<l. 
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T !I J: l' AT 1 R :,., 0 \ f' .\ C ·1 0 H) 

E:.\PERL\lE, 1' 1\ L ~\ IODEL 

LP,GT!l 

H\\lROD une 

CALIBrn nt1t,t,f.1H,L ~Rll \1111e: Pol.ling T,igge1 

5 fR 1 \lb I~. p!'rirncnlal 

Sil \P!: 01 Cl LI\ OlR Hound ::;1raighl ~l\,IIT,:, llladc anJ Ila1111ner \utch 

F: :'iGRA\J.\C, OF <.YLIJ\DEH 

SHAPE OJ' I.OT,-, 

l\onr· 

Round 

BUTT Flatt,·neJ at Bollom and "idt'-

HC)!IRh. . Thi, i, a ,ery Jorge e~amplc of th!' Expetinw11tul mod,,]~; it "a" prll!Jubl) 
maJe at the Patcr~on fuctoq. a . it ,-ho,1, in the ,hap,' 11f thr hut! and the general 
,·on•lruclion u trt>1Hl toward the rrgular I'alcr,on n•1oher,-. although tlw C)- li11der 
an I nipplP ,hicld,, are ~til l rPtaine,l. 

Prohahl) madt' in 18:~6. 

From the toll lfrrnorial Collrc·tion in the It adsnorth A1h,•11ai,11111 at Hartford, 
Connecticut. 
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BAIU{J:I. LL \1 .'l ll 

('\UHFR 

'\l \fl3ER OF SHOT' 

\ ll I ST O H ) 0 F 1' !I E C O L '1 I' E \' O L \ F I' 

\IOU EL RE\ OL \ El{ 

8 Tnl'l11·, 

J11 Int lw-

5 

,II \PF ti!· Jl\llllEI, 

HI \!HOU 

THl\,C,t:.:RI,( \Rll 

\ollt' 

HAPE or C\Ll'll>ER Slf,JITS Blad(• and Hammer \otch 

Hourul Bl rT :-qua re-Cornered 11 ith a Flat Bottom 

i\l .\Rk. 

"\O'\E 

RE\lAHK~. Thi, i~ nnolhcr or the e,pr•rimental I) pe rp, oh,,r~. :-unit• of 1diit·h \\en~ 
made ,ll the Patt•r,v11 fa!'lor) lil'fore rerular pruclrwtion -tar Jed. and >:-orne o( 
,, hic-h '"' re rnndr· for Cult in IJnrtford <111d llaltimon· lwl11t'en 1::32 and I B35. 
\011r 11f these pislt>I, ca11ic:- reµ,ular Patn,1111 niark:-. , o Ih ) \\ f' re prohahl) not 
madl' for ,all', hut n, e,pPrirm-'nL, in 111ediani,111. \\ !tir·h n1lmin,1LcJ in Lhl' for111 
of Pater"rn 1-c111hc1 that j,- u,ualh found. Thi, nrm al,t, ha~ a dagger undPr the 
harrl'l, u fcat111,' that 11a~ nrwr n part of regulnr-i,-su' arm,. Thi~ arm ,ho11S 
sc,ernl ,ery lnlt' Iea lnrl'• of the rnod1·l g1n11p. ;mHmg them th,, lad, of -liields 
u,er the nipplt', uud chanih,·r , . Lill ,·,u1 h , unc>cl lmd .. ,lrnp. and flat h11lt. 

f'rohabl) ma.Ir at tlw l'ater-on fa r-tor~ in IH:16. 

From th,· Cult ,lfrmorial (.o/frclion in th,• It 11./s1rorth , lthenaeum al Hartford, 
Con11ecticul. 
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di,,·anling of the -.liield-. 01t·1 the fro11L 111 
tlH• <') linder and tlH• 11ipplt•s. 

Arm-. mad!' ,1 t tlw PatPr-011 fat'lor~· in­
dudt·d pi,tok rifle,. earhinc:,. :-hotgu11-.. and 

,1 fl'11 m11-.kt•L--. all h,11 ing a "rotating dwm­

lwrt'd hrrcch:· or rc\Oh ing C} lindPr a-. ,, " 
<"tll it tod.1~. 1,itlt d1amlH•r-. for fl\' or 1lllm' 

d,,,rgc~ of a11111111J1itio11, each fin·d hy a [Jl'l­

cu--ion <'.IP 011 a nipple al the back o[ th· 

dw111ber. 
'lite hulk of the urm- "en· fi,e-,hot n'· 

rwatiug pi-.tok made in calilicr!'- frorn .28 
to . 10. 11ith ba1 rd length- from three lo Len 

iwhc-. 
Tiu• st<ll'h. moddt-, of Lhc pi-.tol,-. \\Prt' rr-

1ohing arm -. in calibt•r, .28 . . :H • . 31. and 
.10 .• umt• larger ralil,cr pi-.tol, 11ert' madP 

in 1<·n >-lllall <Jttunlitie-.. largely for expni­
menl. The u-.ual feat111e-. ,,ere an odagonal 
liarn·l. no franw t1IHnc tlw 1·y-lindcr. a 1·on­
ce11lt-d trip:gt'r that ~prnng oul 1da•n thP ham· 
mt·r 11u-- pulled lrncL a rn1n1J. fi\('•t'ham­
bered cylinder lh.tt unlockt•J, turned. and 
ltwk,·d a~ai11 l,~ tltr ad uf r·ot·king. and 
l,uu,, that ,,ere t>ither roundctl II ith an·, t·r,e 
t'lll'\l' al the holl<>m or had ,q1tart' corner-,. 

Further impro, rment~ ,, rrl' madt> both in 
th~ mediaui,m .111d thP outer form a, Lime 
1,ent 011. One of the earlit•::-1 11,b a dia,nl'er 
al tlw muzzle-. of the chamber-. \1 ith the 
do11LII' purpo~e of ddlet:ting the lire of the 
di-.d1arge from tlu• other drnmber, and lwlp• 
111g lo ,tart the h11llet into the d1amlicr f,ir 

t'.t--ier loading. "\o ramru<l of an) l1 pt' wa, 

prm id<·d ,,ith the t'arlic~t i,-,11t·, but the arlior 
011 which Lil(' cylind,·r turned ,,a-. cupped al 
ih outPr end :,o that 1dwn t.he arm 11a takrn 
,1p,1rt lo load. it could 111' u--cd lo for.·e the 
round lmlki,. ho11w. 

11other chan~,· 11a, tht' rounding oIT of 
lht• l,ac-k Pnd of tlw nlimln lwh1t·en thr 
mpplt•-. apparent]~ to i'e-.,en the po,-,-ibiliL} 
'f percu,,ion cap-. jamming lwll1een the 

,·:,lindt·1 a11d the -landing ltn·t•ch 11hen tilt' 

n,li11dt•r rc1ol1,·d. 
In 18:~<J an i111prc11e111 111 in Lhe form of a 

joi11LPd kH·r ramrod 11 a'- de--igned. 1d1id1 
11,h co1nmoul) u-ed ,-ep.iratel) b11t ,-ome­

ti11w~ allal'hPd to the Pater.,011 pi-to!--. -\nm, 

11 ith the ramnwr allach(•d .ire l'alleJ h) col­
lt•t·tor,, \lode! of] s:N Pi,..tol,-. On thl'-l' arm~ 
tlw -landing hreed1 11a-. cut ,llla) on the 
right ,idl' for t·apping. and a ,-mall reee,-.,, 
,,a,. rnadt• al the hotlo111 of the l1arrel l11g lo 

allm1 tlw rountl Jrnlleb to conw undt·r the 
rn111mer. The ram,rn:r had a :-'lto,L handle and 
wa, held up to tlie h.1rrel Ji) a -pring cramp 
that fitted into the joint bth1t'Cll ils two parts 
to l...1·(•p it in pla1·P. The-!' arm, muld. of 
1·0111-.e. lw lnad!'d co111plelel) 1,itl10ul being 
taken .tJHtrt, hut the~ form a rcl.tti,el) -mall 
p<'tTc·ntag<' of lht• :-un iving Pater,-,on l>i,,tol~ 
,o it is prohalilt• that llOl many of them 11erc 
nwdl'. Tl1e dealer·, advcrti,.,enH•11l on pagt' 
:..68 --ho,\, thi model und giws dir diun-­
fot jt:,, U:,,t•. 

Tl1e jointed lt•,·cr ramrod, <'Omhination 
[)O\l!lc, a11cl l!llllet chargn, and the ·ap 
magati1w \H·re p~llenlt·d in 18:19. \t thi, 
timt' a complet<· ca~c<l outfit ,·011-i,-,ted of the 
foJJ01,ing artich-,, put up in a cloth-lined 
11oodt•1 1 t·asP and held in plal'e "ilh ,mall 
11ire lt,op- i11-lead of the 11ooden parliliu111, 
of tlw u,ual pi-101 rn,e of the period: 

] ) Tht' rt'\uher it-.p(f, m,irk(·d 011 tlw 
barrel. in --<'ript. ·'TJ11• JJatent ArllLs 1Fg. Co. 
Pater.1,m. \.]. Colt's /latent." and 011 the 
t') linder, "Colt.'' Th ' -landarcl arms 11crc 

plain ldu<'d Jini,-h ,,ith thr only urnamenl a 
roller-dit>-t'11gra1rd hand around the (') lin­
der. depidi11g either a L'<'ntanr 11 ith two re-
1<,lrcr, killing t1,o hor,rnwn. or a ,tage­
t·outh-holdup ,ccnl'. ,-imilar to the one on llie 
,:~ lind<'r, of tlw latf'r modch of pockPt 
pi-tok A ,mall front l--ight wa~ lel .into 
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the ha rrcl and ,l notl'h ",i,, t·ul 111 the Ii p of 
tlw hamm<"'r lo form tlw rca r 1.,jghL ,dwn the 
pi,tol 11,h ctwl-..etl arul read) to fire. \., th' 
Patn-nn arnh \\Crt· 11'-,..igncd for round bul­
lt'h. tlte riflin~ in tlw pi,-,tob ha" ,o ,light 
a pill'h that it looJ...-. 11earl} ,traight. The 
groo11•- ,ne ,-e111il'irn1l,1r rather than ,trniglrt­
~idl'd. au<l appear Lo be about half again a~ 
wiJc ,1-. the land,. A, u11i formil) 11a,-, not one 
of tlw 1irtuc~ of the Paler~ou phtnl, tlw 1111111-
her of groow-. probabl) differ in differ'nt 
arm~. but ~unw of them al ll':H ha<l de1 en 
grome,. 

2) comliint·d bullet and po11der flu 1-. 
that loaded foe mca~ured C'hargt:"' of po11 der 
i11to the chamber~ at on·' from one end, allll 

put fi1c rouud liullet:-; '-imultuneously in the 
chamlwr-, from the othet en<l. Thi, chargt'r 
had a hole in the center lo recei1 t• the ccnl<'r 
pin of the pistol, ,o that it coulJ ht• 11'-ed -,im­
ply l,y removing the barrel \\ithout taJ...ing 
the cylinder from the .frnrn . 

3) A magaiiue-capping de,-i ·e that hckl 
Jortr or fifty pen:u~-iou cap" a11<l Ied them 
out one al a time in a \lay that made th ·ir 
aµpli ation to the· nipple nrnd1 •a~iet: and 
fJLlicker than the ~ame operation Jone l,y 
hand. 

4) J\. lmllet mold ,1 ith ,rnudcn handles and 
a neck culler that ra,,t one roun<l bullet. 

5) A lira;,, cleaning rod \\ ith u wooden 
li,mJle. 

pll'ki-r and a nippk \lrl'll r l1. In tlw outfit­
in 11ltid1 the rt'1oher it~Plf \1a;,; [H011ded 

\\ ith a joi11te1l leH' I' ram mer 1mJ,·r th bar­
rel. \\01J...i11g throu{!h a llllll' in t}w Jore part 
of the fralll •. th,• ~qiarnte rammer 11t1'- not 
Jll'l't•~,,ar). and ~o 1, ,1, nut inducl •d. hut the 
n1ctjo1it) of re1ol11·1 ._ "erl' put out 11 ith"ut 
the ramnwr allaclwd. 

7) An e\.lra 1') linder Lo lie carried read) 
loaded and put in plu,·e ol tl1e fired w1e. tlrus 
gi1 ing ten ,,l,ot, 11 ithout ,·dnading, an addi­
tional talking point in ,,dling tire arm. 

Prrhap,- tilt' grt'al\'-.L ,,i11glc marJ...et for 
Cult arm-. du ring tlw Patt•r-,on period 11 a:­
thl' :::ioulh and Llw ' outhwc,t, all(] e'p1Tiall) 
the 1,Lruggli11g Rep11hlie of Ti>xa-, engaged in 
it, \lar for freedom from ?lh•xi ·an ruli·. ~o 
mall) of the Pater,on reYoh1·1, \1ent to thi, 
de,tination rlrnt Colt in later )''ar,, called the 
n·gular Patl'r-on model '·Tiu' Te).a . \1111:' 
uuJ lh -e 11,•aporn,. particular!) i11 the larger 
~ize, did ye()man ~en ice iu tlr<' hand~ ol' th(• 
hanl1 Te:xa11 . 

The fi1-.t -Lrittly militar) model olt re­
,uher i~ ~uppose<l lo l1a1e been the 011l­

gro1\Lh of the Texan u~e of tlw 1·arlin Coll 
arm. Thi, i, the fa111ou, and llllll'h-di,puled 
.. Patt>rson \\ a]k 'r Colt"' suppo-w<l lo haw 
been made in 1839. 

An·or<ling LlJ the ,tm') a. it i, u-uall) told, 
Captain amuel ~ 'alk<·r cauw to l\e11 ) urk 
in 18:19 in ,t'ard1 of arm, for Ll1e Tt•\a,; 

6) \Cry in"' ·niou tool that l'ombinccl Ra11gers aml met ·anrnel Colt i11 a gun :-.torr 
,e1cral u e,. One en<l ,,a,- a Fcn.: 11 driver, in the city. JI(, eompli111e11teJ him on hi,.. re­
and pi1 ot ,J near thi end 1,a, a ..,J,orl ram- , oh t' l', Lut -.aid that ,t lw,n ier n10di>l -.hould 
111C'r made o that it \\oul<l driw the lnrlkl he made for Cll\alq the. \\ ith hi» ~ugg<',­
home in the chamber ,~h n Lhe scn•\\ dri,cr tion,, and help, a ne" 1nudel n·,oher, 11 ith 
wa~ , lipped into the ,,lol in Llie 1·c11tcr pin ,..irnplificd mrchani~m. a regnlar trigger and 
u~ually o 'l'upied by th ' harrC'l bolt. an<l tlw lrigger"'uanl.. nn attadwtl loadi11g lei er, and 
1t,cr p11lled down 011 the other end. The ha('J... a caliber of .1 l, wn- de--igncd. Th' ne11 arm 
l't1d \\a" enlarged to form a ligl1L l1au11Hcr for '"h ,·ailed the \\ alk r Colt. in honor of th 
k11od,in° uul the barrel Loll, aml hollo11cd (·o-de»igner, aud a con~iderahlC' 11umlwr, 
,,u that it un cre,1ed to di~dose a nipple from om· to thn·,· hun<lr <l according lo dif-
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fereut account~, ,, l'l'e rnaJe and ,-ol<l to 
'ft xa:;, and wt>re canied b) the Texa:, Rang­
p1·. throughout the ,1 ar and aho in the later 

1 ar betwce11 the lnit ,J ~late, a11J Mexico. 
Then, when thr \Hll' liPt\\t·en th· nited 

:,:it,ltc~ an<l ;\le-,ico hrol-_e Ulll, thr united 
• tates Go1 ernmcnl sent Captain \ralker, as 

an uflicer of the T. • ~Taunted Rifle·~, to find 
Colt and procure more of his rep aling pi -

tu!-. Cult adH•rti,ed for a ,pecimen of the 
Patc1,0ll \Yalker pi,,tol but wa unable to ob­
Ii in one in the Ea~t in the time that he had 
t•> ,-pare. He therefore rede:,igned from mem­
orv a clo:,e copy of th former model, and 
had one thou_an<l arm. of the t pe made at 
the armor) of Eli \\"hitn y at \'\l1it11e} ville, 
Cm111cl'ticut. He th n :,tarted hi 011 n factory 
al Harlfon.l on an order for another thou-

did, t11enty-three year, after th· factory had 

di~..:onli11ued operation. 
The illw,trntio11 in Armsmear which \\e 

Jun..: reproducecl on page 1] :,,ho1\ a -,j X:· 

shot "eapon exat'tly like the "\fodcl of 1817 
pi~tok and in the text Profe,,,,or Barnard 
aite concerning it a - follow~: 

Another pi,tol -.imilar lo tlw Texa, \rm ,n1.,, 
abo made at Pater-on. IL 11.1s call ·d the \'.-alkt•r 
Pi,tol b) oluncl ult, out o[ cvmplimenl to a 
di-tingui,hed Texa, Hang r o[ that narne, with 
11 hom Lue pi~tol 11 a a µ:real favorite. IL "as urnd1 
larger and he,nier than the TPxas Arm, and 
although it dilTer in the proportion of the parl,, 
wa, in form and arrangement ,ery sirnilt1r to tht> 
pi,tol J..1101,11 a, '"Colt' Old '\lode! ,\rmy Pi~tul.'' 
The In er and rnmrner II ere alla<"hed to du pi Lol, 
tlwuµh the idea u( a le1t·r rnmrner 11a~ ,,ugge,Lt>J 
h) ekrll·he, of a murh earlirr date. lt caliber 
11 a, .1-l. 

, ml, ,hich were ma<le with some variation Thi 1-. Ll1e cailic,,t reference to the 
ltom th,, first lot. '"\\ alhr Pi,tol'' l,y name, an<l e\en thi1- ue-

Thi i~ th· u,ual '-tor}, au<l in our upin- count do not ho\\ that Captain \\ alker 
iun, ,o Jar a · it concerns ~ alkcr a;. th· ha<l an thing to do ,,ith d ;,igning the pi tol 
,le~igncr of an Mm mac.le at Pater on or or addi11g the triggcrguard lo it. Accept J 
there c,er having been a regular i" ue to al it face rnlue, it only indicate.' the manu­
tllt' Texas Ranger · of Paterson-made reYoh- focture of a number of large r ,olver with 
er, \\ith triggerguard, an<l loading le\er,-, . implifird nwchani~m, triggerguarJs, and 

df'-..1gned to u,-e couical bull 't:.,, it ib legend loading len•r:::. some of which were carried 
pure and bimpl , and it i - about time it "a~ l,y the Texab Rano-er . 
hran<le<l a, ~uch. But its face value i con i<leraLly im-

The earlie:;t reference to the ''Walker Pis- paired Ly anoth r ~tatemcnt in the book to 
tu]," ,i sucl1. that we ha,e been able to locate tl1e ITecl that ~ alker's own re,oher wa 
i~ in the hook Arm mear, 11rilten in 1865 by an item in Colt' cabinet of arm -, ha\ ing 
l'rufes6or Henry Barnard, of L. John' , Col- been acquired b) Colt after ~ alk r's death. 
le~e. Annapoli,, l\laryland, at the reque::,t of The illustration of a ·-~ alker Pi,-tol" from 
l\lr-. Colt a · a memorial volume to her hu,- Armsmear, 11hich we ham reproduced on 
hand. \\e con-.i<ler thi,- work as a ,aluable page !l, i pre~umaLly from this pi;..tol 

and iutere~ting record of the Joing of olo- tlrnt \la \falker',, 0,111. It happrn,,, ho\\• 
11"1 Colt and the cl Lail of hi arm:, after he t'\Cr, that Colt\; cabi11et of arm~ i~ pre­

,.1"11~ to Hartford and estahli,,hed the organi- ~erved in the Wadsworth thena 'Um at 
zatiou that \I a till in operation al the time Hartford. 1t \I a - left to the museum li) l\1r,-. 

tlie book \la . \Hillen. But we feel that Pro- Colt and we have the curator' authority for 

h---or Barnard ma<lc ome mi,,takc ·on- the -tatement that it i now actly a it 1\as 

" rning the Paterson factory, \\ riting. a he during Colt',, lifetime. 
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B.ll!Rr'.I. U .\CTII 

· \LlllEll 

\l 1111::ll 0F •HOT 

~ILll'f: OF C\1.1\0EH 

F: \1,1! I\(",(, OF C\ u:,;DLR 

\R\I 
l'al<'r,on Coll 

\1odl'I o[ 1836 

.31 

5 

Round Straight 
flou11dt'd B~e~ 

C1·11taur hilliug­
T11 o I lor,rmt'n 

"li ll'E OF SLOTS Round 

,11 IPE OF BARHEJ. ktag:onal 

IU\IHOD \one 

TRH.<.EKU ,11m \,,ne: Foldinµ. Trigger 

F n 1Mi: Ht>gular l{ound<'d Rack 

,u,11b h.11ifrhlade and Hammt'r '\ otch 

II TT q11an·-Co111 ·rt'd 

BlllRFL. Paknl \rm- \I"/!. Co .. Palenun, \. J. Colt'!' Pt. 
c,\ LL\UE:R. Colt. 
FH I \IE. OIU, 

1\fode from Ill% lo llt1l. 
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t•:"ami11atio11 of the ,1r111, it t·n11t.1i11-­
-hmi- no arm made al l\itn,011 that IT· 

motd) rt'•t•mblc- Liu• , /rm.rnwru i]lu,-.LrLt­

litlll. But it doe-- ,hm1 a \\hit1H•y1illt­
\\ ,tlkt•r Colt 111ad1· i 11 18 17. 11 ith ,d I tl11• 
t'<>tTe('l m,1rki11g--. hut 110 t·o111pa11~ 1111mher-. 
indin1ti11g that it 11a- a11 ofli<·<·r·, priutlt' 
properly arm, 11 ith \\ a lk r a,-. the likd) 
t1\\11t'r (pag,· l;'i). It i, our opinion that 
Prof1•,,or Barnard m.1de a mi-take in hi, 
dat1·,. and plun'd Colt", 1·01111t·<·tio11 11 ith 
\\alker. of 1d1id1 11c lt..11 • ample don1m1·n-
1ur~· rddenet· c1, ha, ing e:.istt-d in 1817. 
,om<' :,:1·,u, tuo •arl). 11hieh lt>d him tu ,h· 
,11me that tlw arm, that re,-.1dtl'd from thi~ 
co1111e('tio11 11 t•re mad<' al Pate, ,un in,kad 

of al \Yhitne: 1 illc. 
It i~ prnliablt> thal later 11 rit1·r~. 11 ith the 

rm.mwur an·ow1L in mind. n1me upon a 
pa--,1gt• in ,ol t'- 01111 ac<·o1111l of his earl) 
c rcer (Part Three)' and read carcle--1) 
the folltrn ing pa,,age: 

Th,•) "er,·, h111,t•1er. 11w,t -u..-t•-,full~ u-etl I,~ 
Comn1odorc \[uun· .,f tlw Tt•,,i,- a, 1. a- wl'II a, 
Cnl111H·l Hui,. a11d uthl'r di~ti11;.w1shrd Tc,an 
HJ1ii.:1·r-. du1i11)! the 1,.1r, 1,ith \ln11·0 a11cl 1lw 
In.Ji n- from UH7 tu IHl./l. 

1 n .-on"'tt 11cn,·e of th,· p,•ar c l in f'lurida I tlw~ 
\\\ 'fl' ,can-l'ly a!.(uin t'lllj>lo)t'd until Ill!' \('a1 11!17. 
1,hcn lhP \IP\.it·an can1pai~n l'Ol11111('11Ct'd. 1111.l,·1 
the ('om1ua111 I of Cetwral Tai lot. ,, ho, ha1 ini,t ,t•,·n 
lht• ulilit} ,,f llw-e 11t'aJH•11; in l•' lorida. ,dwre lw 
11,1, 111 ,o in ,·ommand, ,wnl Captain \\ alk,·r of 
tltt I,· ·an Hangers. tu JH<WUH' frnm the .wtl101 11 

uppl) of tlw,P arm,. not olH' h,111P1 rr. roul,1 he 
p1;oc·urcd, hut 111 l!,real t•,erti,,n r11mn11·n,11ralt· 
1111h the P'\i)!1'nrir- of the period a 1111111he1 11,•rt• 
m1mufa<:turt'd. 

l11•re 1,a, \\ alker 11H:•ntio1wd in t·rn11w1·­

tio11 ,,it!t Litt• manttfac:tu1e of a u111nber of 
rnolver. for lhe agai11~t th• \IC'\.ican-.. eo11-
,,·11ue11tl) Litt·} mu,t I,<' the \\ ,tlker Colt,- n·­

frrred to in lrmsmeo, a~ 111ad1· .it Patt>r,on. 
-0 llf're tilt' lt•gend appeared fo 11 gnlll 11, 
umetinw, tolJ II ith rnrialioth. including 

•· r,agc 317. 

an ,H..-oun t p11hli-h1•cl in till' m,1ga1.illt' 

Sl11101i11K anrl Fi.,hi11K lwforc 1 <100. i11 "hid, 
tltt' ,;11111 · ,trn )' i, told. b11t II lwrt'in anolll('r 

Han:rer , apl,1i11. J,H'k I lay-- lhi, time. i­
made thl' rnllalior,1 tor ill,tt'ad of \\ a Iker. 
\o tTtt·nt \11ilt•1 ha, trnulil1·1I. <1ppan·ntl~, Lo 
clw1k. tlw-e ,torit>-, to any original ,ourct'. 

\\ ith thl' lho11ght in mind that the Pater­
-.on '\1; alkl'r did 11ol t•,i-L. co11-idt•r a fe11 
pa-,ages from tlw l'arl~ do,·1mH·nt, eol­
lt'l'lt·d i11 Part Thn·e. -.0111t· of them corn·('III· 

ing the Paterson output. and otl11•r-. rdt'r­

ring to \\ alkc-r and the \lode! of 1817 pi-.­
loi,-, 11liid1 l1a1t· -onw !waring on the ,ub­

jcct. 
.'o far a the arm-. of the Te a-. Rang<'r­

a re t·o11t·<>11w1L C0111nHHlore \loon• of the 
T1•,as \a\). i11 a report to the L nilt'd tat1·­

~enat1' in 1818. ~<1ys. 

Tlw Cull", pi-Loi- tM•cl I,~ tlie 'I t"\.U" Tian~t'r, 
lwfon· anm·xalion 1,e1c all ,uppli,·d from tlw 
\,n,. afto·r tht•1 had hl'en in t·n11~t:111l 11,c• In that 
a1111 11f tlie ,n,·i,·<- fur 11p1,ard-. of four ,rar:. anti 
I k1111\\ ,01111· .,f th,·,c urm, that ha,,• lu•t·n in con­
atant ti-t· for n 111t· 1 !'ill-. and are ,till gnud. 

Co1111nodo11· \loore", report d,w- not 

-01111d a,. Llwugh the arm-- of th, • Te'\a' 
H,1ngl'r, \\l'l't' •,pl'cially de,,igncd for tlwm 

11~ ollt' of 1!tei1 ofli!'<'r• or deli\!:rl'd Lo tlwm 
Jire!'l from the Pater .. 011 factor). 

Colt'._ ad1erti,1·mcnt in 1816 for "ollC of 

m\ n·1wati11g pi-tol-, Lo 11-1· a, a model'' did 

not rt'fn to am ,pecific· l~pe or 1alilicr. but 

,-i,upl) to illl) 01w oJ Iii-- pi,tok 
Tltt' 1·nnlruct of Januar) 1. l817. and tlw 

group of lellcr-. bt'l111•e11 Colt. \\ a!J..C'r. 

\\ liitll<'), ancl Litt' Ordnanr<· Dcpartmeul 
(page, 272 lo 297). ,d,ich an· all roll• 

l't:' nting the dt•,-ig11. manufadure, i11,p1·1·­
Lio11, ,llld de]il(•r1 of the .\lod<'I of )817 

pistol-,. mak1• 110 rcft•n·11n• to any clo,-ely 

-imilar de,ign that 11a-. being followed. or 

-27 -

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14947   Page 269 of
295



Compendium_Roth 
Page 0259

Ti PL OF PXf, R.:'0 • COLT RE\ 01,, ER 
( .bo1111 011 oppo,ite pa~•·) 

,\ Pre,,·ntation ~lodel of 18:-16 Patr,-011 Cull :-ilu111 in~ tlie llouudeJ Corm•r~ of the 
Butt and }founded Ba.-k of the ( ) lindl'r. 

,\Lule from 1H36 lo 181!. 

\ l:q!ular 1!oclel .,f 18:16 Pater-on Colt Re\Oht•r Sh,,1,in~ thf' ;-;traight-lhd, ·) liud,·r 
,u1 ! R,i1rn,led Butt. 

fo,le from 1836 lo 18-J J. 

,\ Rf'gnlar l\fodrl of l S3, P,1lerg011 Coll R '\·oher , huwfog the Houllllcd-Back ) lin­
der and Square- ornerrd Butt. 

,lade from rn:16 to UH l . 

\ Jt,,gular \!odd of lB:39 l'ater~un olt HeH>hl'r Sho1d11g the Iling<',l L,·,er Ramrod. 
Jlou11d1•d-Hac·k Cylindi:r, am! Hound-Cornered Bull. 

:\lade fru111 ] 839 to l 8-11. 

•\ RPgular loJel of U1:39 Paterson olt Rernlwr ~· ho\\ing the Hi11gecl Lernr Ramrod. 
R<rnndecl-Bark ,y I i11dcr, and Square-Cornered Butt. Thi, is un unu,uall )· ,mall l''\­

ample .,f the Paterson Colt. 

Made from 1839 to 1841 . 
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TlJI: 1' \ I LH:-,<1\ T· \CTOH) 

Photo furnished l,y .llc.l!urdo ::iiher. 
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A HISTORY OF THE COLT REVOLVER 

any previous eonnection hetween · Colt and 
Walker. They do speak of the problem of 
seating a conical bullet with a lever ramrod 
as a new one, and the six-chambered cylin(ler 
,md brass triggerguard are also mentioned 
as innovations. 

Changes even in the fi.rst de;;ign agreed 
upon in the contract were apparently being 
mttde conthmoullly as the ',ti pistols ap· 
p1·oached. conipletfon. Under date of July 6, 
184:7, Colt wrote to the Ordnance Departs 
ment:~ . 

I have compleied the thotiund patent repeating 
pistols. ordered by you, Joi.th all the alterations 
and improvtment.1 requesuid by Captain Jr! alker; 
ma/ring Jhem in ~very re~pect superior to the 
moile:l,, ar any othBr arm ttJM built of my con­
&lruotio~. 

Colt's letter to tlie Senate, Oecemher 12, 
1848/ speaks of the '47 pistols as of in­
creased ealiher over l1is earlier arms. The 

. Anson Chase model,· illustrated · on page 15, 
shows that the triggerguard was considered 
hy Coh before the Paterson arms were in 
production, and discarded for what seemed 
good reason at th.e time. . 

Loading levera of several types were 1.q>­
plieij to bcit;h pistols itnd rifles at the. Pater- . 
SOfl factory, i\icluding· one on a very early 
e,:perimental 1nodel, but apparently not for 

· eol}foal 1:mllets. Colt wrote to Walker con­
c~rning th(t Model of 1847 pistols on Jauu­

. ary 23, 1847, as follows: 
· · I have been bothered to delh in endevcring to 
lode tb.e eillind~s with the conical hall by means 
of the ohl :fa!hi<med leaver a11d ha,,e ab;ndoned 
it AS rt: had job. There mast be a leaver attached 
to the barrel on a ttff\'I' plan which will work 
purpindicular otherwise you never can get. your 
ball1;1 11trate in the. dllinder. 

Examination of the .illustrations on pages 
39 and 62 will show what Coles "new 
plan" turned out to be. The lever and nun-

mer attached under the barrel of the Pater­
rnn arms were held together hy a S(~:rew pas~­
ing through a round hole in each part. The 
lever was held to tl1e harrel by another screw 
passing through round holes in the le\•er and 
the barrel-lug. On account of tl1e relative 
position of these screws, as the lever was 
pulled down, the rammer was forced away 
from the barrel at its joint with the lever as 
well as down into the chambet, which •it en• 
tered at a slight but increasing a.ngle as the 
lever camf all the way down. A conical 
bullet seated hy thfa arrangement would in­
evitably he tipped outward toward the cir• 
eum:ference of the cylinder; 

As mm he seen from the illustration on 
page 62, the later arms, including all the 
hiuged-lever models fonn the Model of 1847 
on, did away with the outward movement of 
the rammer by providing an oval slot for the 
lever screw to slide in instead of a round 
hole, and making the guide bole in the ha:r' 
rel-h1g long enough to keep tlie ramni.er run• 
ning !-t:ruight, thus seatii,g the eonical bu.ll~ts 
true with the bore. Tliis was Colt's new plan 
mentioned ill two letters and developed dur­
ing January and February, 1847. 
· Another Paterson e:tperimental model 
(page 40) shows ii munber of the simpli• 
fie<l mechanical features of the later arms~ as· 
well as the late:r type of trigger and trigger~ . 
guard. · · · · · · 

And to climax the whole story, Samuel 
Walker, the man who was sup{tosed to have 
come ha<:k from Texas in 1839 to get arms 
for the company of Rangers that he· Gap• 
tained, did not go t.o Texas for the first time 
until 1842, was not captain c,f a Ranger com• 
pany until several years s.ftei that, and did 
uot return to the l<::&:it agaiit until the fall -0f 
18116. 

A few pages and illustrations of a history 
of the Ranger companies during and pre-
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T Tl E I' \ Tl· H -; O \ F \ CT O ll \ 

Pal,•rs,111 olt RP1 oiler 

\lodcl of 183(► Patcr,011 

~II \Pf OF SLOT~ Houml 

llARRFI U:'\Vlll ~II \pJ; Of 13\HRFI. Ol'Lagonal 

t: \LIIIER . 10 fl\ \!ROD \one 

"ill\lllER OF ~Hor TRf(,(;fJ:C,l \Hll \011l'; folding Tri)!gt•t 

~II \PE OF C) Ll'\t)ER Round ' trnight 
Hounded Ba, k 

Cen taur 1-. illinl! 
Horsernru BLTT 

\I \RKS 

lHR.RF:L. Palc11l \ rm~ '\I';!, Cu .. Patc1,on. \ . J. Colt·~ Pt. 
CHl'\Df:R. Colt. 

Pin a11cl Hamcm·r \ott'lt 

Flarin/! lfou11.J-ConH•rrcl 

nor \Rb.~. Thi: i, a lwautifull} f!Olltn up Jff<''-Pntation µiec,• . It i, rlaborat,·l) I'll· 

gnne<I. jnlaid ,,ith ,jh,•r. and filled \\ilh an i\C>n ,Lo,·k. Thr a,m i~ in almo,t 
pcrfc<'l condition and ,-11011, the ori)!inal lini,h n[ the h<',t l'at<'r-011 11orl-.man-hip. 

'\lade from ltlah tu Ill 11. 

From thl' Colt lle111orial (,'ol/ectio11 in th e It ad,H ortl, , lth<'11a1·um al llarL/ord. 
C u,111N·t ic11 t. 
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A HISTORY OF T HE CO LT REV O L V ER 

vioi1s to the Mexican War, \\TiUen.by a mem• nipples and another over the front of the 
her of one of them.,. will be found on page cylinder. The shields over the nipples and 
269r . and also . tw()newspaper accounts of cylinder were. soon discarded1 as they. were 
Walker's death, which occurred on October found to cause the fire from one shot to run 
9,1847. Walkef $ aetivitie~ fa Texas and the around the front o.£ the cylinder aml fire the 
datei, of them are clearly set forth in these charges in the other chambers. Cocking of' 
accounts, whfoh are taken from tme of a this model was. effected by a. lever in fwnt 
m1mbev .of similar·. histories, all written by of the trigger'. Sometimes this lever was an• 
eyev{itllesses .a~d published within a. few other tl'igger, hut ttsually it was a ringed 
yea~·s of the actual evt'lnts, which we have lever lying outside and :i11 front of the trig• 
checked pyer, and from whlch we have ge• gerguanl The arm. was taken apart to load; 
I~cted the ID()St eomprehensive pa$sage for a small nurrrod was furnished with it as wen 
reprod11ctfon. There were many references. to as an extra cylfoder, a.Sin the case of the 
tbe e~ploits pf> the Rangel'S between 1840 pistols. Later on some of this model had 
ant{ 1847; and Qll these early accounts refer joi11tedramrods put on the side .of the barrel 
to the nrms of I.he Rangers as•fiVNhooters, at l.hlfacto:ry, 

· which is the number of shots of die regular Some 0£ the Model of 1839 Jong arms 
f1tlliling•tl'igger Paterson models, and not. as wei·e equipped with jointed lev~r rammers 
six-.~kooterf; which the PJterson Walkers 1.mder . the barrels liker tlw later am1s, hut 
'Weie impposed to have been, most of them had the. railJmer on .. the side. 

These fa<it~; ana a number ot other ref er- They had . much shnpl(lr lock lned)anfsms 
eiices. to the Patfrson and}Vhitneyvi.lle a.rms, with regular center bammers, • The Model 
h&ye.· e9nvinceu>us that···the anns .... maHe. at '37 ... and. 1\,fo~el '~9 long. am1i3··were. Wth 
WljitneyvHle wer~. not. close . copies of any made ·. in l'ifles,. carhin~s! .and shotguns,. with 
previou1, Paterson model, and that no reg- from :five t(). eight charnb.ers fo. the cylinders, 
ular rnodel clo~elY resembling. tl1em was and one. or two ffiu£1:ets were made for gov­
made at Patel'Sf>ll, either with Walker's col- ernment tests. 
lal><,rati!Jll'. or without it, lt. is our opinion The regular .finish of aU arms m11de at the 
thal tht1 Whitneyville •Walker Colt was a Paterson factofy was plain blued swetwith 
combination of what Colt remembered (d the polished wood stocks. Special .. arms, with 
hes{featut~ M the arms uut.de at Paterson~ shape and number of shots differin.g fro¢ the 
i:rlOdin.<:1dJh .severa1respects to fulfill the 1·e~ regular issue, were 111ade to order, and any 
q.uI1'fll1Ctrts. of the. governnJenLcontract, and kind of ornamentation, .sud1 as browned t;Wist 
de~ignedto ena~le .the utmost possible speed steel, engraving, inli;y, or . frory/ 1:>r . pead 
of manµfactme, and tim.t tl1e Paterson stocks could he had hr anyone wl:ro wjshed 
Walker iS as .mnd1 a myth as the cockatriet~ to pay for thetn. There is no Imo-wing. what 
or the salamander. form some of tbese sped al arms maY h,ne 

l,ong guns were made at the Paterson f ac• takeu, except that, so .far 1.1.i; c:an be told from 
tory in two differentmain types, k~own ustb "specimens preserved or from records Qt 

ally ;;imong collectors as the Model of 1837 statemet1ts by anyone connected. with the 
and the ModeloL1839; The first model was company, no arms wern made at the Patet• 
a hrunmerll'lss arm, havingin the earlier ex- son factory which did 11ot use the reyqlving 
amples mad:edttting 1836a shield over the a See page 550, 
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THE PATER. O, F \. TORl 

breech mecl1ani,-.m that 'Hl:, the ba is 0£ the 

c,nnpany\ patent,. 

Colt tried iu 18,17 to ~el J1i, arm· a<lopteJ 

In- the go, t•nmwnt. liut a r1er tc,-t, Ii:, the 

0;t1 11anc<' l,oanJ 0£ 18:l? tlu•y 1\Cl'<' reported 

o11 unfavorahl}, and the go,emment dP: 

clined to go arn further ,1itl1 th1' mallcr of 

their adoption. The J'Pasons gi,en for th<· 

h11.1nl\ unfa\orablt' rrport ,101c th<' eo111pli­

cnt1·il JJH'chani,m, ,drid1 tht') friln·d '"•uld 

g<'l out of order. a11d the e'-pen,c:, al-.o LIH· 

fad that the regular lll'l!l} was arm,•d 11itlt 

lli11t-lock ,-i11glt>-:,hot HilhKeh and pi--tols 

,d1ich ,ennecl lo lie good f'nougli, and a 

dwngt> 11a u1111arranted at that time. 

an~\\ er to an inquir) from Colt ome t'H r~ 

after the :cminole campaign. 

Lon/! •inre. ,dwn al Fort J-..ing, Ea~t I"Ioridn, 

I applird to the nrdnanct' drpot al Garey's Ferry, 

Blad, Cr(•rJ... for thrse arm-. [Colt's] for my rom­

panr ,111d ,13, infonnrd that then• ,,,·re 11011c on 

hand: for, ha1in/! ,ati,fo,cf nn,t'lf that 1]1,. ~irn­

plieit, of coiHnwtion, ,1hieh i hut little mnre 

thau a ") <tem of le, er-, ~uq,a,~t'd that of 011 

ordinaq p-1111 loci.., and c,,uld he ea,irr rrp11i1rd, 

,d,ilc it, effic·ienn a, a sm-11! weapon 11as t111-

cguallcd hy aJl) m ,en i, c, I \Hh anxiou;. for its 

m, • jn lll) corupa11y, and considered tlwrehy thnt 

m, cc,rnmand would he equh aleut lo a mud1 

;.uprrior f,nre .... 

This 11 rapon. ei~bt limr~ as rfficieut as a llllh· 

kN, would in,pire roufidrnr·e iu our ranks, ho11. 

<·, Pr grl'at the di,parir1 othen, i~e .... 

r lllll,l J'f'Ctlllllllf'lld thi lron:;lr a~ that to 

llhid1 in th,, hour of tlangrr l would he most 

l\illin/! tu tnH Ill\ rl'putation anrl 1111 life .... 

) out ,Io,t Ohrdienl Srnant 

G. T. R \l\:i 

Captain . evPnth Infantry 

Comma11dir1i; C11mpanr A. 

Colt. hcmev r, had foith in l1is a rm,, and 

,1a, :-Ure that if Jw t'ould g1•l them into the 

h1111d, of men ,,ho ,1ere u"ing arm". tlwir 

many ,irtne: would hf' apparent to liard­

pre,,ed -oJdier,, ,1ho ,rnttlcl he more inter­

e~ted in the practical achantage, of an arm 

tl,at c·t11ild deJi, er SC'Yeral .,lrnt, ,, itJ,oul r('­

lo.ading when fared h} a sa, age foe thai1 h} 

ib 11,eoretieal dnrn harJ...s in the te-.ting 

room,. 

Dt·ar :ir, \'i'ashiugton, Januttr} 11. 1818. 

Tnki11g a numh r of Jij;, arm, wirh him. hr 

journey<·d, fo the fort:" nf Jia rd,,hip;,, and pri­

, atiorn; that included siiip1>re< k on 1he 1rny 

1,ack, to the .r•ut of tlie Si>mi11ole \1'ar in 

Floiidn, which ,,a,; the unl} arti1e 1rnrforr 

g<>ing 011 c1t tl1t> lime. Ilrr lie ~uld ,,hat arm 

IJe had to offi<'er~ of tl1e troop engaged with 

the lndiun~. \!though rhe-c arm, mu. t all 

ltaw lieen of 1hr earlin type made at the 

Pat,•r,011 factory, the) were found h) tlwi r 

u,-pr, lo Ii,. a trenwndous imprm ement 01 er 

any wca11on, tht'n in u-e. Thr fol101\ing arc 

e ·tract, from 1 llt'rs of 1110 offil'N,; ,'110 

·~n·:d in the Yloritla eampuigu and u,eJ 

Colt arm~. One \\",ts ,, rittf'n to tl,e W,.ar De­

fl,ltltne111 in an ,1tt •111pt to get more of olt', 

rt•,oher,,, anrl the ot1wr wa. writt,•n in 

111 an•11rr lo )Onr inqu1nr, as lo rny p1e-e11t 

opinion of )our patent re,ohing 1,reurms, I am 

free to '-!I) tbaL after an cxpni .. 11ce of more than 

ten ) cars in tlwir U~!', l'0mmPncing 1rith thr 

Florida war, and ron1inuing lhrou.zh our conte•t 

with Me fro up lo thi. time, no arm, in my judg­

rnent, e\er 1et constructed, ran equal them. Thcv 

an-, 11 ith fair u-.age, as little liable lo get out of 

order a, an otlwr, nnd tlwr !Ir!' al 1,•n~l thr " 

time a, e1Te;ti11·. I con~itler · them invaluable in 

the JJre,ent ~tale of aJfair, in '.\lexir-o, 11 here our 

en, airy are alwlll, compelled to fac-e an 01 er­

,, ht>lming force of the enemy. and they 11 ill he 

ec1ually ,aluahlc 011 our frontier~; when it is 

k11m111 that \11' JlCl<er,, such ann,.,, they ,,ill be 

le,.,, apt lo conmiencr ho,tilitie, with us. I also 

con,idrr thrm for thp,e ~e11 ice~ the mo l C'CO· 

nomieal arms that can be u,ed. It i• nn· intention 

Lo apph to the llonourahle enet3ry ~f \ ar, to 

have all the regular av,1lr) equipped with your 

improved hol,..t r pi,tol; for I nm conlideut that, 

if Ute) \\Pre armed in thi~ wa}, iucalculahlc ad­

vauta"e. would be g11ined. 

Jn hastr, your obedient ervaut, 

W .. IlAR'\E\" 

-33-
Colonel ~crond Uuited tatr, Dragonn . 

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14953   Page 275 of
295



Compendium_Roth 
Page 0265

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14954   Page 276 of
295



Compendium_Roth 
Page 0266

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14955   Page 277 of
295



Compendium_Roth 
Page 0267

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14956   Page 278 of
295



Compendium_Roth 
Page 0268

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14957   Page 279 of
295



Compendium_Roth 
Page 0269

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14958   Page 280 of
295



Compendium_Roth 
Page 0270

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14959   Page 281 of
295



Compendium_Roth 
Page 0271

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14960   Page 282 of
295



Compendium_Roth 
Page 0272

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14961   Page 283 of
295



Compendium_Roth 
Page 0273

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14962   Page 284 of
295



Compendium_Roth 
Page 0274

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14963   Page 285 of
295



Compendium_Roth 
Page 0275

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14964   Page 286 of
295



Compendium_Roth 
Page 0276

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14965   Page 287 of
295



Compendium_Roth 
Page 0277

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14966   Page 288 of
295



Compendium_Roth 
Page 0278

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14967   Page 289 of
295



Compendium_Roth 
Page 0279

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14968   Page 290 of
295



Compendium_Roth 
Page 0280

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14969   Page 291 of
295



Compendium_Roth 
Page 0281

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14970   Page 292 of
295



Compendium_Roth 
Page 0282

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14971   Page 293 of
295



Compendium_Roth 
Page 0283

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14972   Page 294 of
295



Compendium_Roth 
Page 0284

Case 3:17-cv-01017-BEN-JLB   Document 128   Filed 11/11/22   PageID.14973   Page 295 of
295


