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Works Decl. |Compendium
Page Page

HISTORICAL STATUTES

Joseph R. Swan, The Revised Statutes of the State of 28 n.88 0001
Ohio, of a General Nature, in Force August 1, 1860
(Cincinnati: Robert Clarke & Co., 1860), 452

An Act Regulating the Right to Keep and Bear Arms, 25n.79 | 0005-0007
12th Leg., 1st Called Sess., ch. XLVI, § 1, 1870 Tex.
Gen. Laws 63

An Act to Regulate the Keeping and Bearing of Deadly | 26 n.80 | 0008-0011
Weapons, 12th Leg. Reg. Sess., ch. XXXIV, 88 1, 3,
1871 Tex. Gen. Laws 25

Federal Explosives Act of 1917, 40 Statute 385 35n.103| 0012-0020
The National Firearms Act of 1934, 48 Statute 1236 34 n.102| 0021-0026
The National Firearms Act of 1938, 52 Statute 1250 34 n.102| 0027-0029

The Organized Crime Control Act of 1970, 84 Statute {35 n.103| 0030-0071
922

BOOKS'

Paul Avrich, Sacco and Vanzetti: The Anarchist 34n.99 | 0073-0079
Background 140-156, 181-195 (Princeton: Princeton
University Press, 1991)

Fox Butterfield, A/l God’s Children: The Bosket Family | 13 n.31,| 0080-0098
and the American Tradition of Violence 3-18 (New 30 n.90
York: Vintage, 1996)

Sucheng Chan, This Bittersweet Soil: The Chinese in 30n.91 | 0099-0102
California Agriculture, 1860-1910, at 372 (Berkeley:
University of California Press, 1986)

J. A. Chapman, History of Edgefield County 39-41 30n.90 | 0103-0109
(Newberry, South Carolina: Elbert H. Aull, 1897)
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Patrick J. Charles, Armed in America: A History of Gun
Rights from Colonial Militias to Concealed Carry 70-
121 (New York: Prometheus Books, 2018)

Robert J. Cottrol & Raymond T. Diamond, “Public
Safety and the Right to Bear Arms” in David J.
Bodenhamer & James W. Ely, Jr., eds., The Bill of
Rights in Modern America, revised and expanded, at
88-107 (Bloomington: Indiana University Press, 2008)

Clayton E. Cramer, Concealed Weapons Laws of the
Early Republic: Dueling, Southern Violence, and

Moral Reform 69-96, 143-152 (Westport, Connecticut:

Praeger, 1999)

Clayton E. Cramer, For the Defense of Themselves and
the State: The Original Intent and Judicial
Interpretation of the Right to Keep and Bear Arms 74,
83-85, 97-140 (Westport, Connecticut: Praeger
Publishers, 1994)

George C. Daughan, Revolution on the Hudson: New
York City and the Hudson River Valley in the
American War for Independence (New York: W. W.
Norton, 2016); Eric Monkkonen, Murder in New York
City (Berkeley: University of California Press, 2001)
137-38

Edward C. Ezell, Handguns of the World: Military
Revolvers and Self-Loaders from 1870 to 1945, at 24-
28 (Harrisburg, Pennsylvania: Stackpole Books, 1981)

John Mack Faragher, Eternity Street: Violence and
Justice in Frontier Los Angeles 463-80 (New York:
W. W. Norton, 2016)

Francis S. Fox, Sweet Land of Liberty: the Ordeal of the
American Revolution in Northampton County,
Pennsylvania (University Park: Pennsylvania State
University Press, 2000) 25-27, 32, 64-65, 91-92, 114

3

12 n.30

19 n.53

15n.39,
18 n.52,
19 n.53

19 n.53

12 n.31

22 n.66

27 n.82,
30n.91

13 n.31
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John B. Frantz and William Pencak, eds., Beyond
Philadelphia: The American Revolution in the
Pennsylvania Hinterland (University Park:
Pennsylvania State University Press, 1998), 42-43,
141-145, 149-152

Terri Diane Halperin, The Alien and Sedition Acts:
Testing the Constitution 1-8 (Baltimore: John Hopkins
University Press, 2016)

Julian S. Hatcher, Pistols and Revolvers and Their Use
8-11 (Marshallton, Delaware: Small-Arms Technical
Publishing Company, 1927)

Charles T. Haven and Frank A. Belden, A History of the
Colt Revolver and the Other Arms Made by Colt’s
Patent Fire Arms Manufacturing Company from 1836
to 1940, at 17-43 (New York: Bonanza Books, 1940)

W. Eugene Hollon, Frontier Violence: Another Look 93-
95 (New York: Oxford University Press, 1974)

Roy G. Jinks, History of Smith and Wesson 38-57, 104-
170 (North Hollywood: Beinfeld, 1977)

Philip D. Jordan, Frontier Law and Order—10 Essays, at
1-22 (Lincoln: University of Nebraska Press, 1970)

Don B. Kates, Jr., “Toward a History of Handgun
Prohibition in the United States,” in Cates, ed.,
Restricting Handguns: The Liberal Skeptics Speak Out
7-30 (Croton-on-Hudson, New York: North River
Press, 1979)

Jeff Kinard, Pistols: An Illustrated History of Their
Impact 163 (Santa Barbara: ABC-CLIO, 2003)

Aubrey C. Land, Colonial Maryland: A History 49-54
(Millwood, New York: Kato Press, 1981)
4

13,n.31

12 n.30

22 n.66

22 n.66

30n.91

22 n.67,
22 n.68,

23 n.69,
23 n.70,
23n.71

19 n.53,
19n.54

19 n.53,
19 n.53

23n.71

30 n.90
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Stephen C. LeSueur, The 1838 Mormon War in Missourif 30 n.91 [ 0369-0375
162-68 (Columbia: University of Missouri Press,
1987)X

Drew R. McCoy, The Last of the Fathers: James 11n.29 | 1774-1776
Madison and the Republican Legacy (New York:
Cambridge University Press, 1989) 42-45

Harold L. Peterson, American Knives: The First History | 17 n.51 | 0376-0401
and Collector’s Guide 25-70 (New York: Scribner,
1958)

Harold L. Peterson, Arms and Armor in Colonial 9n.13 | 0402-0476
America, 1526-1783, at 155-225 (New York: Bramhall
House, 1956)

Harold L. Peterson, Daggers and Fighting Knives in the | 17 n.51 | 0477-0504
Western World, from the Stone Age till 1900, 67-80
(New York: Walker, 1968)

Jack N. Rakove, Original Meanings: Politics and Ideas | 12n.30 | 1777-1778
in the Making of the Constitution (New York: Alfred
A. Knopf, 1996)

David Rapoport, Waves of Global Terrorism: From 34n.99 | 0505-0553
1879 to the Present 65-110 (New York: Columbia
University Press, 2022)

Randolph Roth, American Homicide 42, 45, 61-63 passim | 1779-1811
(especially the graphs on 38, 39, and 91), 118-121,
145-149, 158, 162, 180-186, 195-196, 199-203, 218-
219, 297-302, 332, 337, 354, 384-385 (Cambridge:
The Belknap Press of Harvard University Press, 2009)

Randolph Roth, “Why Guns Are and Aren’t the passim | 0664-0679
Problem: The Relationship between Guns and
Homicide in American History,” in Jennifer Tucker,
Barton C. Hacker, and Margaret Vining, eds., A Right
to Bear Arms? 116-20, 124-27 (Washington, D.C.:
Smithsonian Institution Scholarly Press, 2019)
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Dennis C. Rousey, Policing the Southern City: New 31n.93 | 0680-0682
Orleans, 1805-1889, at 151-58 (Baton Rouge:
Louisiana State University Press, 1996)

Priya Satia, Empire of Guns: The Violent Making of the | 9 n.13 0683
Industrial Revolution 9-10 (New York: Penguin Press,
2018)

Priya Satia, “Who Had Guns in Eighteenth Century 9n.13 | 0684-0689
Britain?” in Tucker, Hacker, and Vining, A Right to
Bear Arms 41-44 (2019)

Alan Taylor, Divided Ground: Indians, Settlers, and the | 12 n.31 | 1813-1820
Northern Borderland of the American Revolution
(New York: Knopf, 2006) 91-102

Gordon S. Wood, The Creation of the American 11 n.29 | 1821-1846
Republic, 1776-1787 (Chapel Hill: University of North
Carolina Press, 1969) 65-70, 282-291, 319-328, 413-
425, 463-467

Gilles Vandal, Rethinking Southern Violence: Homicides| 31 n.93 | 0690-0713
in Post-Civil War Louisiana, 1866-1884, at 67-109
(Columbus: Ohio State University Press, 2000)

Bill Yenne, Tommy Gun: How General Thompson’s 32n.95,| 0714-0728
Submachine Gun Wrote History 74-78, 86, 91-93 32 n.96,
(New York: Thomas Dunne Books, 2009) 33 n.98

LAW REVIEWS AND JOURNALS

Robert J. Cottrol & Raymond T. Diamond, “The Second | 19 n.53 | 0730-0771
Amendment: Toward an Afro-Americanist
Reconsideration,” 80 Geo. L.J. 309, 309-61 (1991)

Clayton E. Cramer, “Colonial Firearms Regulation” 7n5 | 0772-0794
(April 6, 2016) (available at SSRN:
https://bit.ly/3THCMTu)
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Clayton E. Cramer & Joseph Olson, “The Racist Origins
of California’s Concealed Weapon Permit Law,”
Social Science Research Network, posted Aug. 12,
2016, 6-7,
https://papers.ssrn.com/so13/papers.cfm?abstract_id=2
599851.

Rob Harper, “Looking the Other Way: The
Gnadenhutten Massacre and the Contextual
Interpretation of Violence,” 64 Wm. & Mary Q. 621,
621-44 (2007)

C. A. Harwell, “The End of the Affair? Anti-Dueling
Laws and Social Norms in Antebellum America,” 54
Vanderbilt Law Review 1805, 1805-1847 (2001).

Holger Hoock, Scars of Independence: America’s
Violent Birth (New York: Broadway Books / Penguin
Random House, 2017) 308-322

Herschel C. Logan, Cartridges: A Pictorial Digest of
Small Arms Ammunition 11-40, 180-183 (New York:
Bonanza Books, 1959)

Mary Alice Mairose, “Nativism on the Ohio: the Know
Nothings in Cincinnati and Louisville, 1853-1855”
(M.A. thesis, Ohio State University, 1993)

Jack N. Rakove, The Second Amendment: The Highest
State of Originialism, 76 Chicago-Kent L. Rev. 157
(2000)

Brennan Gardner Rivas, “The Deadly Weapon Laws of
Texas: Regulating Guns, Knives, and Knuckles in the
Lone Star State, 1836-1930” (Ph.D. dissertation: Texas
Christian University, 2019),
https://repository.tcu.edu/handle/116099117/26778.

Brennan Gardner Rivas, Enforcement of Public Carry
Restrictions: Texas as a Case Study, 55 UC Davis Law
Review 2603, 2609-10 (2021)

7

27 n.83,
28 n.84,
28 n.85,
28 n.86,
28 n.87,

29 n.90

15n.38

12 n.31

10 n.20

30n.91

12 n.30

24 n.79

25n.79,
25 n.80,
27 n.81
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Randolph Roth and James M. Denham, Homicide in
Florida, 1821-1861, 86 Fla. Historical Q. 216-239
(2007)

Randolph Roth, Michael D. Maltz, and Douglas L.
Eckberg, Homicide Rates in the Old West, 42
W. Historical Q. 173-195 (2011)

Randolph Roth, Measuring Feelings and Beliefs that
May Facilitate (or Deter) Homicide, 16 Homicide
Studies 197 (2012)

Robert J. Spitzer, Gun Accessories and the Second
Amendment: Assault Weapons, Magazines, and
Silencers, 83 Law & Contemporary Problems 238
(2020)

16 n.45

24 n.78,
27 n.82

6 n.4,
20 n.58

34 n.202
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1037-1061

1062-1105

1106-1125

1126-1149

LEGISLATIVE MATERIALS AND
GOVERNMENT RECORDS

Department of Commerce, Bureau of the Census,
Fourteenth Census of the United States Manufactures:
Explosives 1126 (Washington, D.C.: Government
Printing Office, 1922)

Grand Jurors of Wilkes County, Georgia, Superior Court
Minutes, July 1839 term, as quoted and discussed in
Roth, American Homicide at 218-219 and n. 76.

U.S Dep’t of Justice, Bureau of Alcohol, Tobacco,
Firearms, and Explosives, Enforcement Programs and
Services, ATF Federal Explosives Law and
Regulations (2012)

33 n.97

16 n.48

33 n.97

1151-1154

1155-1156

1157-1264

NEWS ARTICLES

Charlie Savage, Trump Administration Imposes Ban on
Bump Stocks, N.Y. Times, Dec. 18, 2018

35n.105

1266
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OTHER SOURCES

Bureau of Alcohol, Tobacco, Firearms, and Explosives,
Office of Enforcement Programs and Services, Office
of Field Operations, Open Letter to All Federal
Firearms Licensees, Mar. 22, 2022

Buymymags.com — Home Page (last accessed on Oct. 4,
2022), https://www,buymymags.com/

CDC Wonder Compressed Mortality Files, ICD-10

“A Complete Guide to Binary Triggers,”
Americanfirearms.org, (last accessed Oct. 4, 2022),
https://www.americanfirearms.org/guide-to-binary-
triggers/

CPI Inflation Calculator (https://bit.ly/3CS5UNI)

Guns.com — Price of Semiautomatic Handguns
(https://bit.ly/3CVb1uW)

Jerry Miculek, “Dual Glock 17 Rapid Fire 60 Rounds in
5 Seconds! 660 RPM,” YouTube

Lunde Studio, Are Binary Triggers Legal (2022) All
You Need to Know

Military-today.com, M16 Assault Rifle

“Rapid Manual Trigger Manipulation (Rubber Band
Assisted),” YouTube

Roth, “American Homicide Supplemental Volume:
Weapons,” available through the Historical Violence
Database, sponsored by the Criminal Justice Research
Center at the Ohio State University
(https://bit.ly/3Tpl4yu)

Department of the Army, TC 3-22.9 Rifle and Carbine
Manual (May 2016)

9

37n.111

37n.110

8 n.7
37n.111

33 n.96
37n.110

36 n.109

37n.111

36 n.108
38n.112

13 n.34,
16 n.46,
21 n.64,
24 n.76

36 n.107

1268-1269

2212-2213

1270-1310
2214-2237

1311-1321
1322-1325

1326

1327-1332

1333-1334
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1336-1437
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The Violence Project’s Mass Shooter Database, 39 n.113, 1690
https://www.theviolenceproject.org/mass-shooter- 40 n.114
database/
Guns.com, AR-15s 33n.96 | 1691-1696
Gunmagwarehouse.com, AR-15s 33n.96 | 1697-1722
2011 Tucson Shooting,” Wikipedia. 40 n.115| 1723-1747
Rick Sapp, Standard Catalog of Colt Firearms, at 96 23 n.71 1748
(Cincinnati: F+W Media, 2011)

' The Declaration of Randolph Roth cites 30 books in their entirety, consistent with
the practice of professional historians. See Roth Decl. {1 n. 29, n. 30, n. 37, n.38,
n. 45, n.65, n.77, n.82, n.89, n.91, n.92, n.93, n.94, n.95, n.98, n.99, n.100, (citing
Louis Adamic, Dynamite: The Story of Class Violence in America (New York:
Viking, 1931); David F. Almendinger, Jr., Nat Turner and the Rising in
Southampton CounB/ iBaItlmore: Johns Hopkins Press, 2014); Patrick H. Breen,
The Land Shall Be Deluged in Blood: A New History of the Nat Turner Revolt
(New York: Oxford University Press, 2015); Scott Ellsworth, Death in a Promised
Land: The Tulsa Race Riot of 1921 (Baton Rouge: Louisiana State University
Press, 1982); John Hope Franklin, The Militant South, 1800-1861 (Cambridge:
Belknap Press of Harvard University Press, 1961); Joanne B. Freeman, Affairs of
Honor: National Politics in the New Republic (New Haven: Yale University Press,
2001); Beverly Gage, The Day Wall Street Exploded: A Story of American in Its
First' Age of Terror (New York: Oxford University Press, 2009); Paul A. Gilje,
RIQtIn(tZ] in America (Bloomington: Indiana University Press, 1996); and David
Grimsted, American Mobbing: Toward Civil War (New York: Oxford Universit
Press, 1996); David Grann, Killers of the Flower Moon: The Osage Murders an
the Birth of the FBI (New York, Doubleday, 2017); Pamela Haag, The Gunning of
America: Business and the Making of American Gun Culture (New York: Basic
Books, 2016); ; William Helmer and Arthur J. Bilek, The St. Valentine’s Day
Massacre: The Untold Story of the Bloodbath That Brought Down Al Capone
&Nashvnle: Cumberland House, 2004%; Graham R. Hod?es, Root and Branch:

frican Americans in New York and East Jersex, 1613-1863 (Chapel Hill:
UmversﬂY of North Carolina Press, 1999); LeeAnna Keith, The Colfax Massacre:
The Untold Stor?/ of Black Power, White Terror, and the Death of Reconstruction
(New York: Oxford University Press, 2008); Brandon G. Kinney, The Mormon
War: Zion and the Missouri Extermination Order of 1838 (Yardley, Pennsylvania:
Westholme, 2011), Leonard Levy, Jefferson and Civil Liberties: The Darker Side
(Cambridge: The Belknap Press of Harvard Unlversn%/ Press, 1963); Leon F.
Litwack, North of Slavery: The Negro in the Free States, 1790-1860 (Chicago:
University of Chicago Press, 1961); Tim Madl%an, The Burning: Massacre,
Destruction, and the Tulsa Race Riot of 1921 (New York: Thomas Dunne Books /
St. Martin’s Press, 2001); Clare V. McKanna, Race and Homicide in Nineteenth-
Century California (Reno: University of Nevada Press, 2002); Clare V. McKanna,
Jr., Homicide, Race, and Justice in the American West, 1880-1920 (Tucson:
University of Arizona Press, 1997); 10
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Joanne Pope Melish, Disowning Slavery: Gradual Emancipation and “Race’’ in
New England, 1780-1860 (Ithaca: Cornell Umversﬂz/ Press, 1998); Stephen B.
Oates, The Fires of Jubilee: Nat Turner’s Fierce Rebellion (New York: Harper and
Row, 1975); Herta E. Pauli, Alfred Nobel: Dynamite King, Architect of Peace (New
York: L. B. Fisher, 1942); Horace V. Redfield, Homicide, North and South: Being
a Comparative View of Crime against the Person in Several Parts of the United
States (Columbus: Ohio State University Press, 2000); Andrew S. Trees, The
Founding Fathers and the Politics of C aracteréPrlnceton: Princeton University
Press, 2003); Alan Trelease, White Terror: The Ku Klux Klan Conspiracy and
Southern Reconstruction (New York: Harper and Row, 1975); Saul Cornell, A
Well-Regulated Milita: The Founding Gathers and the Origins of Gun Control in
America (New York: Oxford University Press, 2006); Willlam M. Tuttle, Jr., Race
Riot: Chicago in the Red Summer of 1919 l(ENew York: Atheneum, 1970); Sean
White, Somewhat More Independent: The End of Slavery in New York City, 1780-
1810 (Athens: University of Georgia Press, 1991); Bertram Wyatt-Brown, Southern
Honor: Ethics and Behavior in the Old South (New York: Oxford University Press,
1982). Should the Court wish to receive excerpted copies of these works Professor
Spitzer can provide them.
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452 CRIMES AND MISDEMEANORS—THIRD CLASS. [cHaP.

chattels stolen,  or chattels of less value than thirty-five dollars, that shall have been

etc., of less value 5

than thirty-five  Stolen or taken by robbers, knowing the same to be stolen or taken by

i L robbers, with intent to defraud the owner, every person so offending
shall, on conviction thereof, be fined in any sum not exceeding two
hundred dollars, and be imprisoned in the cell or dungeon of the jail
of the county, and be fed on bread and water only, for a term not ex-

ceeding thirty days, at the discretion of the court.

Curwen’s R. 8., An Act supplementary toan act providing for the punishment of crimes, passed March
181. Curwen’s 5 5

Laws, 361,
[Puassed April 4, and took effect May 1, 1859. 66 vol. Stat. 158.]

Bt mnder  (210.) SEc. 1. Be it enacted by the General Assembly of the State of
age, etc.; Ohio, That any person over the age of eighteen years, who, under

promise of marriage, shall have illicit carnal intercourse with any fe-

male of good repute for chastity, under the age of eighteen years, shall

be deemed guilty of seduction, and upon conviction, shall be imprisoned

in the penitentiary for not less than one, nor more than three years, or

- be imprisoned in the county jail not exceeding six months; but in such
—Evidencere-  case the evidence of the female must be corroborated to the extent re-

qfeet quired as to the principal witness in cases of perjury.

An Act to prohibit the carrying or wearing of concealed weapons.
[Passed March 18, and took effect April 1, 1859, 66 vol. Stat. 56.]

Theofense of car-  (211.) Sec. I. Be 1t enacted by the General Assembly of the State

conceated - weape 0f Oldo, That whoever shall carry a weapon or weapons, concealed on

ous. or about his person, such as a pistol, bowie knife, dirk, or any other
dangerous weapon, shall be deemed guiity of a misdemeanor, and on

Penalty. conviction of the first offense shall be fined not exceeding two hundred

- dollars, or imprisoned in the county jail not more than thirty days; and

for the second offense, not exceeding five hundred dollars, or imprisoned
in the county jail not more than three months, or both, at the discre-
tion of the court. y

Whenthe jucy (212.) Skc. II. 1If it shall be proved to the jury, from the testi-
acqnit the i - .
accused. mony on the trial of any case presented under the first section of this
act, that the accused was, at the time of carrying any of the weapon
on weapons aforesaid, engaged in the pursuit of any lawful business,
calling, or employment, and that the circumstances in which he was
placed at the time aforesaid were such as to justify a prudent man in
carrying the weapon or weapons aforesaid for the defense of his per-

son, property or family, the jury shall acquit the accused.
Sec. ITI. This act to take effect and be in force from and

after the first day of April next.

An Act to protect literary societies.
[Passed and took effect April 2, 1859. 56 vol. Stat. 113.]

Punishment for (213.) Sec. I. Be it enacted by the General Assembly of the State of
o eang schl Ohio, That if any person or persons shall hereafter willfully disturb,
. " molest or interrupt any literary society, or any school or society formed
for the intellectual improvement of its members, such person or per-
sons so offending shall be deemed guilty of a misdemeanor, and on con-
viction thereof, shall be fined in any sum not less than five nor more
than twenty dollars, with costs of prosecution, and shall stand com-
mitted until such fine shall have heen paid : Provided, such commitment
shall not exceed five days; and provided, further, that the judgment
for costs shall not be abated until such costs shall have been fully paid.
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(214) SEc. IT.  That it shall be the duty of any judge of probate, Prosecution
justice of the peace, or mayor of any city, town, or incorporated vil- terefor;
lage in this state, upon information by affidavit, to issue his warrant
causing the body of the accused forthwith to be brought before him,
and if; upon investigation, shall be found guilty, to adjudge against said
guilty party or parties, the penalty provided in the first section of this act.

(215.) Smc. ITI. All prosecutions under this act shall be in the Same, and dispo.
name of the state of Ohio, and all such fines collected shall be paid ®en of fnes.
into the township treasury of the proper township, for the benefit of
common schools therein. .

Sec. IV. This act shall be in force from and after its passage.

bl

An Act to amend the act entitled “an act to amend the act entitled ‘an act for the Swyan’s R. S.306.
prevention of certain immoral practices,”’’ passed February 17, 1831—said last
act being passed March 26, 1841.

[Passed and took effect April 12, 1858. 66 vol. Stat. 151.]
(216.) Sec. I. Be it enacted by the General Assembly of the State Selingliquors,

o . 4 etc., within tw
of Ohio, That no person shall sell, or expose for sale, give, barter, or milss of auy relig:

otherwise dispose of in any way, or at any place, any spiritous or other 1°s meetings.
liquors, or any article of traffic whatever, at or within the distance of
two miles from the place where any religious society, or assemblage of
people, are collected or collecting together for religious worship in any
field or woodland: Provided, that nothing in this act shall affect tavern
keepers exercising their calling, nor distillers, manufacturers, or others,
in prosecuting their regular trades at their places of business, or any
persons disposing of any ordinary articles of provision, excepting spir-
1tous liquors, at their residences, nor any person having a written per-
mit from the trustees or managers of any such religious society or as-
semblage, to sell provisions for the supply of persons attending such
religious worship, their horses or cattle, such persons acting in con-
formity to the regulations of said religious assembly and to the laws of
the state.

(217.) Sec.II. That any person found guilty of committing a Prosecution
breach of the provisions of this act, shall forfeit and pay for every such therefr-
offense a fine of not less than ten or more than one hundred dollars,
into the township treasury for the use of the common schools in said
township where said offense was committed; and any judge of the com-
mon pleas, sheriff, coroner, or justice of the peace of the county, or
any constable thereof, shall, upon view or information, and with or
without warrant, apprehend any person so offending, and seize all such
liquors or other articles of traffic, and the utensils or furniture contain-
(ng them, and convey them before a justice of the peace; and the said
justice, upon the complaint under oath or affirmation of said officer
apprehending such offender, or any person giving information, shall issue
his warrant of arrest, which shall be formally served by the proper
offiter, and proceed to inquire into the truth of said accusation, and if
found true, shall proceed to bind said offender in such amount not ex-
ceeding five hundred dollars, as he shall deem proper, to answer at the
vext regular term of the common pleas in said county, to be proceeded
with by indictment, the fine and costs to be collected as in other crimi-
nal cases: Provided, that if such defendant or defendants shall plead
guilty, said justice shall affix the penalty and proceed to judgment; and
in such case he shall immediately issue an execution against the prop-
erty and body of the defendant or defendants for the fine and costs, un-
less paid or secured; and said defendant or defendants shall not be dis-
charged until said judgment and costs shall be fully paid or secured to
be paid.
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Aconsed . omacs (S ) Sec. III. That in any prosecution against any person or

b c‘:,’sg,‘,%}‘.fr persons for a violation of the provisions of this act, if the defendant
or defendants shall be acquitted, he or they shall recover of the person
or.persons filing the complaint double the amount of his or their costs,
which said justice shall award.

- Sec. IV. That the act to which this is amendatory be, and
the same is hereby repealed. This act to take effect from and after its
passage.

An Act regulating the sale of poisons.
" [Passed April 13, 1852. G0 vol. Stat. 167.]

Preliminary ro- (219.) Sec. I. Be it enacted by the General Assembly of the State

RS of Ohio, That it shall not hereafter be lawful for any apothecary, drug-
gist, or other person in this state, to sell or give away any article be-
longing to the class of medicines usually denominated poisons, except
in compliance with the restrictions contained in this act.

What to be done  (220.) Sgc. II. That every apothecary, druggist, or other person,

when poisonaold. w} o ghall sell or give away, except upon the prescription of a physi-
cian, any artiele or articles of medicine belonging to the class usually
known as poisons, shall be required: 1st. To register in a bhook kept
for that purpose the name, age, sex and color of the person obtaining
such poison. 2d. The quantity sold. 3d. The purpose for which itis
required. 4th. The day and date on which it was obtained. 5th. The
name and place of abode of the person for whom the article is intended.
6th. To carefully mark the word “poison” upon the label or wrapper
of each package. Tth. To neither sell or give away any article of poi-
son to minors of either s3x.

How arsenictobe  (221.) Sec. ITII. That no apothecary, druggist, or other person,

prepared before  ¢151] he permitted to sell or give away any quantity of arsenic less than
one pound, without first mixing either soot or indigo therewith, in the
proportion of one ounce of soot or half an ounce of indigo to the
pound of arsenie.

Penalty forviolat-  (222.) Sec. IV. That any person offending against the provisions

ing twopreceding of this act shall be deemed gnilty of a misdemeanor, and, upon con-
viction thereof, shall be fined in any sum not less than twenty nor more
than two hundred dollars, at the discretion of any court of competent
jurisdiction.

An Act to prevent and punish fraud in the use of false stamps, brands, labels, or
trade marks.

[Passed and took effect Merch 29, 1859. 66 vol. Stat. 86.]

Forging brand,

stamp, label, ete.  (223.) Sgc. I. Be it enacted by the General Assembly of the State of
Ohio, That any person or persons who shall knowingly and willfully
forge or counterfeit, or cause or procure to be forged or counterfeited,
any representation, likeness, similitude, copy or imitation of the private
stamp, brand, wrapper, label, or trade mark, usually affixed by any me-
chanic, manufacturer, druggist, merchant or tradesman, to and upon the
goods, wares, merchandise, preparation or mixture of such mechanie,
manufacturer, druggist, merchant or tradesman, with intent to pass off
any work, goods, manufacture, compound, preparation or mixture, to
which such forged or counterfeited representation, likeness, similitude,
copy or imitation is affixed or intended to be affixed as the work, goods,
manufacture, compound, preparation or mixture of such mechanic,
manufacturer, druggist or tradesman, shall, upon conviction thereof, be
imprisoned in the county jail for a period of not less than three
months nor more than twelve montk, and fined not exceeding five hun

dred dollars.
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CHAPTER XLVI.
AN ACT REQULATING THE RIGHT TO KEEP AND DEAR ARMS,

SeerroN 1. Be it enacted by the Legislature of the State of
Teras, That if any person shall go into any church or religious
assembly, any school room or other place where persons are agsem-
bled for cdueational, literary or scientific purposcs, or into a bhall
room, social party or other soeinl gatheving eomposed of ladies and
gentlemen, or to any clection precinet on the day or duys of any
eleciion, where mny portion of the people of tlns Ftate are col-
lected to vote at any election, or to any other place where people
may be assembled to muster or to perform any other public dnty, or
any other public assembly, and shall have about his person a howie-
knife, divk or butcher-kuife, or fire-urms, whether known as a six
shooter, gun or pistel of any kind, such person so offending shall be
deemed gnilty of @ wmisdemeanor, and on conviction thereof shall be
fined in & sum not less than fifty or more than five lndred dollars,
at the diseretion of the cowrt or jury trying the same; provided,
that nothing coutained in this seetion shall apply to locations subject
to Indian depredations ; and provided further, that this act shall not
apply to any person or persons whose duty it is to bear arms on such
occasions in discharge of dutics imposed Ly Taw.

See. 2. That this act take effect and be in foree in sixty days
from the passage thereof.

Approved August 12, 1870,

CIIAPTER XLVIL.

AN ACT AUTIORIZING THE GOVERNOR TJ ORDER AN ELECTION
TO BE HELD IN HILL CJUNTY IFOR THE PERMANEKNT LOCATION
0F THEIR COUNTY SEAT.

SEcrioN 1. Be it enacted by the Leyislature of the State of
Texas, That the Governor of the Stato of Texas be, and is hereby
authorized to order an election to be held in the county of Hifl, on
the second Monday in September, A. D, 1870, (or as soon thereaf-
ter as possible), for the permanent location of the county seat of the
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<ounty of Iill; said election shall be held ut such places and under
such rules and regulations ns the Governor may preseribe.

Sre. 2. Thatthe roturns of said clection shall be made to the Sec-
retary of State, within twenty days after said clection shall have
been held, and the town receiving two-thirds of the votes cast shall
be the permunent county scat of the county of IHill, hut should no
pliace receive two-thirds of the votes cast, the present county scat
sball remain the permanent one.

Sie. 8. That the Governor shall, within twenty days after the
aeturns of said clection shall have been received, notify  the Toluce
Court of the connty of 11l of the »esult of said election, '

Skec. 4, That this net be in foree from and after passage.

Approved Angust 12, 1670,

CHAPTER XLVIIL

AN ACT MARING APPROPRIATIONS TFOR TIE PAYMENT OP THE
EXPENSES OF MAINTAINING RANGING COMPANIES ON THE FRON-
TIIR.

SkcrroN 1. Be it enacted by the Legislature of the State of
Tezas, That the sum of seven hundred and fifty thousand dollars,
or so much thereef as may ho necessary, be and the same is herchy
apprepriated, out of any wmoneys in the State Treasury (derived
from the eale or hypotheoation of the bonds of the State issued for
frontier protection), for the purpose of paying all expenses con-
nected with the organization, arming and maintenance of the ranging
companies on the frontier, called inte service under the provisiony
of the act approved June 18, 1870,

See, 2. That this appropriation shall be expended under the
direction of the Governor; and the Comptroller of Public Accounts
shall, under the special direction of the Governor, audit all claims
and accounts incurred for the purposes hereinbofere mentioned, and
shall draw his warrant on the Treasurer for the payment of the
same.

Src. 8. That this act ghall take cffect from and after its passage,

Approved August 12, 1870,
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CHAPTER XXXIV.

AN ACT TO REGULATE THE KEEPING AND BEARIING OF DEADLY
WEAPONS,

SecrioN 1. Be it enacled by the Legyislature of the State of
Texas, That any person carrying on or about his person, saddle, or
in his saddle bags, any pistol, dirk, dagger, slung-shot, sword-cane,
spear, brass-knuckles, bo s ie-kuife, or any other kind of knife manu-
fuctured or sold for the purposes of offense or defense, unless ho has
reasonable grounds for feariug an unlawful attack on his person, and
that such ground of attack shall be immediate and pressing ; or
unless having or carrying the same on or about his person for the
lawful defense of the State, as a militiaman in actual ‘service, or as
a peuce officer or policeman, shall be guilty of a misdemeenor, and,
on conviction thercot shall, for the first offense, be punished by
fino of not less than twenty-five nor more than one hundred dollars,
and sh.1l forfeit to the county tho weapon or weapons so found on
or about his person ; and for every sabsequent offense may, in nddi-
tion to such fine and forfeiture, Le in.prisoned in the county jail for
a term not exceeding sixty days; and in every case of fine undor
this scetion the fines imposed und collected shall go into the treasury
of the county in which they may have heen imposed ; provided, that
this section shall not be 8o construed as to prohibit any person from
keeping or bearing arms on his or her own premises, or at his or
her own place of business, nor to prohibit sheriffs or other revenuo
officers, and other civil officers, from keeping or bear'ng arms whilo
engaged in the disct.arge of their official duties, nor to prohibit per-
gous traveling in the ~tate from keeping or carrying arms with their
baggage ; provided further, that membors of the Legislature shall
not be included under the term “civil officers’ as used in this act.

Sec. 2. Any person charged under tho first section of this act,
who may offer to prove, by way of defense, that he was in danger of
an attack on his person, or unlawful interference with his property,
shall be reyuired to show that such danger was immediate and press-
ing, and was of such a uature as to alarm a person of ordinary
couragoe; and that the weapon 8o earried was borne openly and not
concealed beneath the clothing ; and it it shall appear that this dan-
ger had its origin in a difficulty first commenced by the accused, it
shall not be considered as a lognl defense.

Src. 8. If any person shall go into any church or roligious
assembly, any school room, or othor place where persons are assem-
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bled for amusement or for educational or scientific purposes, or into
any circus, show, or public exhibition of any kind, or into a ball
room, social party, or social gathering, or to any elec.ion precinet
‘on the duy or days of any clection, where any portion of the people
of this Stato are collected to vote at any clection, or to any other
place where “people may be sssembled to muster, or to perform any
othor public duty, (except as may be required or permitted by law,)
or to any other public assembly, and shall bave or carry about his
person a pistol or other firearm, dirk, dagger, slung shot, sword
cane, spear, brass-knuckles, bowie-knife, or any other kind of knife
manufactured and sold for the purposes of offense and defense, unless
an officer of the peace, he shall e guilty of a misdemennor, and, on
conviction thoreof, shall, for the first offense, be punished by fine of
not less than fifty, nor more than five hundred dollars, and shall for-
feit to the county the weapon or weapons go found on his person ;
and for cvery subsequent offense may, in nddition to such fine and
forfeiture, be imprisoned in the county jail for a term uct more thun
ninety days. ,

Sro. 4. This act shall not apply to, nor be enforced in any
county of the State, which may be designated, in a proclamation of
the Governor, as a fronticr county, and lisble to incursions of hostile
Indians. ‘

Sec. 5. All fines colleci:zd under the provisions of this act shall
be paid into the treasury of tle county, and approprinted exclu-
gively to the keeping in repair and maintenance of public roads, and
all weapons furfeited to the county under tho provisions of this act
shall bo sold as way be preseribed by the county court, and the pro-
ceeds appropriated to the same purpose. ’

Sec. 6. Itshall be the duty of all sheriffs, constables, marshals,
and their deputies, and all policemen, and other peaco officers, to ar-
rest any porson violating the first or third sections of tbis act, and
to take such person immediately before a justice of the peace of the
county where the offense is eommitted, or before & mnyor or recorder
of the town or city in which the offenso is committed, who shall in-
vestigate and try the caso without delay. On all such trials tho ac-
cused shall have the right of & trial by jury, and of appenl to the
district court; but, in case of appeal, the accused shall be re-
quired to give bond with two or more good and sufficient surctics in a
sum of net less than one hundred nor more than two hundred dol-
lurs, if convicted under the first section and in a sum of not less
than two hundred nor more than one thousand dollars, if convicted
under the third seetion of this act; said bond to be payable to the
State of Texas, andapproved by the magistrate, and conditioned that
the defendant will abide the judgment of the district court thut may
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be rendered in the case; and in case of forfeiture the proceedings
thercon shall be as is or may be prescribed by law in similar cases;
and all moneys collected on any bynd or judgment upon the same,
shall be paid over and appropriated as provided in tho &fth seotion
of this act,

Sec. 7. Any officer named in the sixth scetion of this act whe
shall refuse or fail to arrest any person whom e is requived to
arrest by said section on his own information, or where knowledge
is conveyed to him of any vivlution of the fivst or third sections of
this act, shall be dismissed from his office on conviction in the
district court, on indictment or information, or by such other pro-
ceedings or tribunal as may be provided by law, and in addition,
sha!l be fined in any sum not exceeding five hundred dollurs, at
the diseretion of the court or jury.

" Sec. 8. That tho district courts shall have concurrent jurisdic-
tion under this act, and it is hercby made the duty of the several
_ judges of the district courts of this Stute to give this act cspecially
in charge to the grand juries of their respective counties. '

Sgc. 9. It is herely mado the duty of the Governor to publish
this act throughout the State; and this act shall take effect aud be
in force from and after the expiration of sixty days after its passage.

Approved April*12, 1871.

CHAPTER XXXYV.

AN ACT TO AUTHORIZE TIIE COUNTY COURT OF ROBERTSON COUNTY
TO LEVY AND COLLECT A BPECIAL TAX FOR TIIE TERM OF TWO
YEARS TO BUILD A COURT IIOUSE AND JAIL IN THE CITY OF CAL-
VERT, TIIE COUNTY SEAT OF SAID COUNTY.

Secrioxy 1. Be it enacted by the Legislature of the State of
Texus, That the County Court of Robeitson ccunty be and the
same is hereby anthorized to levy and collect, annually, for the term
of two yeurs, a special ad valvrem tax upon all property, real, per-
sonal and mixed, in said county, not to exceed ouo half of one per
certum in addition to all general and special taxes now authorized to
be levied and collected by law, which tax shali be levied und col-
lected the same us other taxes, wnd shall bo approprated and paid
out solely for the purpose of building o substantial court house and
jail at C):ll\'lll'l, the county scat of Rober'son-county, T'exas.

Sue. 2. That this act shall take effect and be in foree from and
after its passago. .

Approved April 12, 1871,
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To prohibit the manufacture, distribution, storage, use, and possession in time of

war of explosives, providing regulations for the safe manufacture, distribution,

storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
Chapter 83, 65 Congress. 40 Stat. 385 (1917).

ALWD 7th ed.

To prohibit the manufacture, distribution, storage, use, and possession in time of

war of explosives, providing regulations for the safe manufacture, distribution,

storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
Chapter 83, 65 Congress. 40 Stat. 385 (1917).

APA 7th ed.

To prohibit the manufacture, distribution, storage, use, and possession in time of
war of explosives, providing regulations for the safe manufacture, distribution,
storage, use, and possession of the same, and for other purposes., Public Law 65-68
Chapter 83, 65 Congress. 40 Stat. 385 (1917).

Chicago 17th ed.

"Public Law 65-68 / Chapter 83, 65 Congress, Session 2, An Act: To prohibit the
manufacture, distribution, storage, use, and possession in time of war of explosives,
providing regulations for the safe manufacture, distribution, storage, use, and
possession of the same, and for other purposes.,” U.S. Statutes at Large 40, no. Main
Section (1917): 385-389

McGill Guide 9th ed.

To prohibit the manufacture, distribution, storage, use, and possession in time of

war of explosives, providing regulations for the safe manufacture, distribution,

storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
Chapter 83, 65 Congress. 40 Stat. 385 (1917).

AGLC 4th ed.

To prohibit the manufacture, distribution, storage, use, and possession in time of

war of explosives, providing regulations for the safe manufacture, distribution,

storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
Chapter 83, 65 Congress. 40 Stat. 385 (1917)

MLA 9th ed.

To prohibit the manufacture, distribution, storage, use, and possession in time of

war of explosives, providing regulations for the safe manufacture, distribution,

storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
Chapter 83, 65 Congress. 40 Stat. 385 (1917). HeinOnline.

OSCOLA 4th ed.
To prohibit the manufacture, distribution, storage, use, and possession in time of

war of explosives, providing regulations for the safe manufacture, distribution,
storage, use, and possession of the same, and for other purposes., Public Law 65-68 /
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the Act of March second, nineteen hundred and one, be, and the
same is hereby, amended as follows: .

“The Secretary of War is hereby authorized to permit, under such fupniadt oo edcers
regulations as he may prescribe, any officer or enlisted man on the 528 eristed men, sn
active list of the Army, any retired officer or enlisted man of the ians in military service
Army on active duty, and any permanent civilian employee under ***%
the jurisdiction of the War Department on duty outside of the con-
tinental limits of the United &ates, to make allotments of his pay
for the support of his wife, children, or dependent relatives, or for ¢ .q aiowed for
such other purposes as the Secretary of War may deem proper. All paymentstodesignated
allotments of pay of officers, enlisted men, and civilian employees allottees prior to notioo
that have been or shall be paid to designated allottees previous to
the receipt by disbursing officer of notice of discontinuance of the
same from the officer required bglsregulations to furnish such notice
shall pass to the credit of the disbursing officer who has made or ...~ .
shall make such payments; and, if erroneous payment is made nesuspayments.
because of the failure of an officer to report, in the manner prescribed
by the Secretary of War, the death of the grantor, or any fact which
renders the allotment not payable, then the amount of such erroneous
payment shall be collected by the Quartermaster General from the
officer who fails to make such report, if such collection is practicable. . ting sallotments
].\Tofthing”herein shall be construed to invalidate allotments now vaia. ormen
in force.

Approved, October 6, 1917.

. . . . October 6, 1917.
CHAP. 82.—An Act To authorize the construction, maintenance, and operation {5 2688.)

of a bridge across Little River, in Poinsett County, Arkansas, at or near the section W
line between sections thirty-five and thirty-six, township eleven north, range six M
eaat.

Be it enacted by the Senate and House of Representatives of the United 1. piver
States of America in Congress assembled, That Poingett County, .Ar- Foinsett County,
kansas, is hereby authorized to construct, maintain, and operate s “ =ay bridge.
bridge and apﬁroachm thereto across Little River, a tributary to
Saint Francis River, at a point suitable to the interests of naviga-
tion, at or near the section line between sections thirty-five and
thirty-six, township eleven north, range six east, fifth principal me-
ridien, in Poinsett County, in the State of Arkansas, in accordance (oustruction.
with the provisions of the Act entitled ““An Act to re%&.late the con- "M PR
struction of bridges over navigable waters,” approved March twenty-
third, nineteen hundred and six.

Skc. 2. That the right to alter, amend, or repeal this Act is hereby Amendment.
expressly reserved.

Approved, October 6, 1917.

Location.

CHAP. 83.—An Act To prohibit the-manufacture, distribution, storage, use, and % S35
ssession in time of war of explosives, providing regulations for the safe manufacture, ————— ————
istribution, storage, use, and possession of the same, and for other purposes. [Fublic, No. 63.]

Be it enacted by the Senate and House of Representatives of the United 5_, st
States of America in Congress assembled, That when the United States Manuiaotare, ote., re-
is at war it shall be unlawful to manufacture, distribute, store, use, or STited in fime of war.
possess powder, explosives, blastiz;f supplies, or ingredients thereof, ’
1u such manner as to be detrimental to the public safety, except as in
this Act provided.

Skc. 2. That the words “explosive” and “explosives” when used wpribonrs 22
herein shall mean gunpowders, powders used for blasting, all forms of Articies included as.
High explosives, blasting materials, fuses, detonators, and other deto-
nating agents, smokeless powders, and any chemical compound or me-

1124609 —vor 40—pT 1—25
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chanical mixture that contains any oxidizing and combustible units,
or other ingredients, in such proportions, quantities or packing that
ignition by fire, by friction, by concussion, by percussion, or by det-
onation of, or any part of the compound or mixture may cause such
a sudden generation of highly heated gases that the resultant gaseous
pressures are capable of producing destructive effects on contiguous
) objects, or of destroyin% e or limb, but shall not include small arms
fiieo wute 1o OF shotgun cartridges: Provided, That nothing herein contained shall
Gavornment use, etc, be construed to prevent the manufacture, under the authority of the
notaftegted. Government, of explosives for, their sale to or their possession by, the
«Tngredionts.” military or naval service of the United States of America.
Matsraisimcindedss.  SEC. 8. That the word “‘ingredients’” when used herein shall mean
the materials and substances capable by combination of producing
Y one or mors of the explosives mentioned in section one hereof.
EooTson Y erm. Skc. 4. That the word * person,” when used herein, shall include
States, Territories, the District of Columbia, Alaska, and other de-
pendencies of the United States, and municipal subdivisions thereof,
individual citizens, firms, associations, societies and corporations of
ghe United States and of other countries at peace with the United
. tates.
sosion ot forviaden.  SEC. 5. That from and after forty days after the passage and
approval of this Act no person shall have in’his possession or purchase,
) accept, receive, sell, give, barter or otherwise dispose of or procure
it e in sman explosives, or ingredients, except as provided in this Act: Provided,
guangities, etc, al- That the purchase or possession of said ingredients when purchased
awed: or held in small quantities and not used or intended to be used in the
Licensed e ot M@NUfacture of exgirosives are not subject to the provisions of this
mines, quarries, etc., Act: Provided further, That the superintendent, foreman, or other
for workamen allowed. ) v authorized emgloyee, at a mine, quarry, or other work, may,
when licensed so to do, sell or issue, to any workman under him, such
an amount of explosives, or ingredients, as may be required by that
workman in the performance of his duties, and the workman ma
Restrictions. Eurchase or accept the explosives, or ingredients, so sold or issued,
ut the person so selling or issuing same shall see that any unused
explosives, or ingredients, are returned, and that no explosives, or
ingredients, are taken by the workman to any point not necessary
tatorstatotranspor. 0 the carrying on of his duties. . .
tation not adecteds . SEO. 6. That nothing contained herein shall apply to explosives or
ingredients while being transported upon vessels or railroad cars in
conformity with statutory law or Interstate Commerce Commission

. es.
oo focbiaden. "t SEo. 7. That from and after forty days after the passage of this Act
no person shall manufacture explosives unless licensed so to do, ‘as

Licenses. hereinafter provided. .
Informstionroquired  Sme. 8. That any licensee or &p%licant for license hereunder shall
Homseerplicants 284 fumish such information regarding himself and his business, so far as
such business relates to or is connected with explosives or ingredients
Secret processes ex- 8% such time and in such manner as the Director of the Bureau of
cepted. Mines, or his authorized representative, may request, excepting that
those who have been or are at the time of the passage of this Act
reﬁularly engaged in the manufacture of explosives shall not be com-
pelled o disclose secret processes, costs, or other data unrelated to

the distribution of explosives.

SEc. 9. That from and after forty days after the passage and ap-
proval of this Act every person authorized to sell, issue, or dispose
of explosives shall keep a complete itemized and accurate record,
showing each person to whom explosives are sold, given, bartered,
or to whom or how otherwise disposed of, and the quantity and kind
of explosives, and the date of each such sale, gift, barter, or other
disposition; and this record shall be sworn to and furnished to the

Itemized records to
‘be kept by liconsees.
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Director of the Bureau of Mines, or his authorized representatives,
whenever requested. )

Skc. 10. at the Director of the Bureau of Mines is hereby author-
ized to issue licenses as follows:

(a) Manufacturer’s license, authorizing the manufacture, possession,
and sale of explosives and ingredients.

(b) Vendor’s license, authorizing the purchase, possession, and sale
of explosives or ingredients. .

(¢) Purchaser’s license, authorizing the purchase and possession of ~Feha®r's.
explosives and ingredients. .

{)d) Foreman’s license, authorizing the purchase and possession of Foremar’s:
explosives and ingredients, and the sale and issuance of explosives
and ingredients to workmen under the proviso to section five above, ,

(e) %Xporter’s license, authorizing the licensee to export explo- F=poriers.
sives, but no such license shall authorize expertation in violation of
any proclamation of the President issued under any Act of Congress. .

{f) Importer’s license, authorizing the licensee to import explosives, =Porer’s:

(g) Analyst’s, educator’s, inventor’s, and investigator’s licenses Technical, ete.
authorizing the purchase, manufacture, possession, testing, and dis-
posal of explosives and ingredients.

Sec. 11. That the Director of the Bureau of Mines shall dssue piouSh,Dieoctor of
licenses, upon application duly made, but only to citizens of the Restriction.
United States o erica, and to the subjects or citizens of nations
that are at peace with them, and to corporations, firms, and asso- _
ciations thereof, and he may, in his discretion, refuse to issue a license, Discretionary refusal.
when he has reason to believe, from facts of which he has knowledge
or reliable information, that the apﬁljcant is disloyal or hostile to
the United States of America, or that, if the applicant is a firm,
association, society, or corporation, its controlling stockholders or
members are disloyal or hostile to the United States of America.
The director may, when he has reason to believe on like grounds that
any licensee is so disloyal or hostile, revoke any license issued to him. , ppeals to Comneilof
Any applicant to whom a license is refused or any licenses whose National Defense on
license is revoked by the said director may, at any time within thirty Tefussl ete.
daﬁsafter notification of the rejection of his application or revocation
of his license, apply for such license or the cancellation of such revo-
cation to the Council of National Defense, which shall make its order
upon the director either to grant or to withhold the license. Applications

Sec. 12. That any person desiring to manufacture, sell, export, Swom statement ro-
import, store, or purchase explosives or ingredients, or to keep explo- redin-
sives or ingredients in his }l)]ossession, shall make a]ﬁplica.tion for a
license, which application shall state, under oath, the name of the
applicant; the place of birth; whether native born or naturalized
citizen of the United States of America; if a naturalized citizen, the
date and place of naturalization; business in which engaged; the
amount and kind of explosives or ingredients which during the past
six months have been purchased, disposed of, or used by%:jm; the
amount and kind of explosives or ingredients now on hand; whether
sales, if any, have been made to jobbers, wholesalers, retailers, or
consumers; the kind of license to be issued, and the kind and amount
of explosives or ingredients to be authorized by the license; and such
further information as the Director of the Bureau of Mines may, by
rule, from time to time regujre.

Applications for vendor’s, fpurcha,ser’s, or foreman’s licenses shall
be made to such officers of the State, Territory, or dependency
having jurisdiction in the district within which the explosives or
ingredients are to be sold or used, and having the power to administer
oaths as may be designated by the Director of t]g’e Bureau of Mines,
who shall issue the same in.the name of such director. Such officers
ghall be entitled to receive from the applicant a fee of 25 cents for

Classes of licenses.
Manufacturer’s.

Vendor’s.

Revocation.

Officersasuthorized to
administer oaths.

Fees, records, ete.
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each license issued. They shall keep an accurate record of all licenses
issued in manner and form to be }'ﬁrescribed by the Director of the
Bureau of Mines, to whom they shall make reports from time to time
as may be by rule issued by the director required. * The necessary
blanks and blank records shall be furnished to such officers by the
Removal of licensing said director. Licensing officers shall be subject to removal for
offoers, ete- cause by the Director of the Bureau of Mines, and all licenses issued
Ante. .38 by them shall be subject to revocation by the director as provided
, D-387. . . . .
in section eleven. .
torxplosives  Inspec-  Sgg, 13, That the President, by and with the advice and consent
. A&Spointment author- of the Senate, may appoint in each State and in Alaska an explosives
1zed. inspector, whose duty it shall be, under the direction of the Director
of the Bureau of Mines, to see that this Act is faithfully executed and
Poy,details,ete.  observed. Iach such inspector shall receive a salary of $2,400 per
annum. He may at any time be detailed for service by said director
in the District of Columbia or in any State, Territory, or dependency
Administrative em- of the United States. All additional employees recLuired in carrying
ployees. out the provisions of this Act shall be appointed bg' the Director of the
]I3ures_m of Mines, subject to the approval of the Secretary of the
nterior.
Specified unlawtal  Sgc. 14. That it shall be unlawful for any person to represent him-
o samnected Wit galf 5g having a license issued under this Act, when he has not such a
license, or as having a license different in form or in conditions from
the one which he in fact has, or without proper authority make, cause
to be made, issue or exhibit anything purporting or pretending to be
such license, or intended to mislead any person into believing it is
such a license, or to refuse to exhibit his license to any peace officer,
Federal or State, or representative of the Bureau of Mines.
sjpauthorized 4 Sge. 15. That no inspector or other employee of the Bureau of
forbiaden. Mines shall divu]ie any information obtained in the course of his
duties under this Act regarding the business of any licensee, or appli-
cant, for license, without authority from the applicant for license or
from the Director of the Bureau of Mines.
Distinotive marking  Sgc. 16. That every person authorized under this Act to manu-
o7 promses. facture or store explosives or mf'red.ients shall- clearly mark and
define the premises on which his plant or magazine may be and shall
conspicuously display thereon the words ¢ Explosives—Keep Off.”
eporauthortzed  pres-  SE0, 17, That no person, without the consent of the owner or his
forvidaen. o ®% guthorized agents, except peace officers, the Director of the Bureaun
of Mines and persons designated by him in writing, shall be in or
upon any %lax'lt or premises on which explosives are manufactured or
stored, or be in or upon any magazine premises on which explosives
are stored; nor shall any person discharge any firearms or throw or
place any explosives or inflammable bombs at, on, or against any such
plant or magazine premises, or cause the same to be done.
o flective rules, ete,  SEc. 18. That the Director of the Bureau of Mines is hereby author-
© made. ized to make rules and regulations for carifnf into effect this Act,
subject to the approval of the Secretary of the Interior.
ppinishment for vio-.* Sre, 19, That any person violating any of the provisions -of this
) - Act, or any rules or 'reﬂﬂatlons made thereunder, shall be guilty of a
" misdemeanor -and shall be punished by a fine of not more than
$5,000 or by imprisonment not more than one year, or by both such
.- fine and 'i,m;h;sonment. ) ’
o g -SEc. 20. That the Director of'the Bureau of Mines is hereby
and fires. authorized to investigate all explosions and fires which may occur
in mine§, quarries, factories, warehouses, magazines, houses, cars,
aegoceities, ete, spect- hoats, conveyances, and all places in which e)g)losives or the in-
) gredients thereof are manufactured, transported, stored, or used,
and shall, in his discretion, report his findings, in such manner as he
may deem fit, to the proper Federal or State authorities, to the end
that if such explosion has been brought about by a willful act the

Discharging firearms,
etc. ]

Report of findings,
ete.
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erson or persons causing such act may be proceeded againsy and
Erought to justice; or, if said explosion has been brought about by
accidental means, that precautions may be taken to prevent similar Authority sonfersed
accidents from occurring. In the prosecution of such investigations oz employses.
the employees of the Bureau of Mines are hereby granted the authority
to enter t{le premises where such explosion or fire has occurred, to
examine plans, books, and papers, to administer oaths to, and to
examine all witnesses and persons concerned, without let or hindrance
on the part of the owner, lessee, operator, or agent thereof. Dtilization of Federal
Sko. 21. That the Director of the Bureau of Mines, with the ap- state, eto. sgencics. "
proval of the President, is hereby authorized to utilize such agents,
agencies, and all officer. of the United States and of the several
States, Territories, dependencies, and municipalities thereof, and the
District of Columbia, in the execution of this Act, and all agents, authority conterred
agencies, and all officers of the United States and of the several for ofeislacts.
States and Territories, dependencies, and municipalities thereof,
and the District of Columbia, shall hereby have full authority for
all acts done by them in the execution of this Act when acting by
the direction of the Bureau of Mines. Appropriation for all
Sec, 22. That for the enforcement of the provisions of this Act, expenses.
including personal services in the District of Columbia and else-
where, and including supplies, equipment, expenses of traveling
and subsistence, and for the purchase and hire of animal-drawn or
motor-propelled passenger-carrying vehicles, and upkeep of same,
and for every other expense incident to the enforcement of the pro-
visions of this Act, there is hereby appropriated, out of any money
in the Treasury not otherwise appropriated, the sum of $300,000, p,o.
or so much thereof as may be necessary: Provided, That not to Amount for motor
exceed $10,000 shall be expended in the purchase of motor-propelled ™"
passenger-carrying vehicles.
Approved, October 6, 1917,

Qctober 6, 1017,
CHAP. 84.—An Act Extending the time for the construction of 2 bridge across [H.R.4232.]
Flint River, in the State of Georgia. [Public, No, 63.]

Be it enacted by the Senate and House of Representatives of the United .,
States of America in Congress assemblal, That the times for commenc- Time axtended for
ing and completing the construction of & bridge authorized by Act of ghigine, &7, Mitchell
Congress approve Ap;il seventeenth, nineteen hundred and sixteen, ty, Sa. )
to be built across the Flint River, Georgia, by Mitchell County, or by ameaiea’ * %
Baker County, Georgia, jointly or separately, are hereby extended
one and three years, respectively, from the date hereof. .

Sec. 2. That the right to alter, amend, or repeal this Act is hereby Amendment.
expressly reserved.

Approved, October 6, 1917,

CHAP. 85.—An Act To provide for the reimbursement of officers, enlisted men, 0[%8])1%1: g&x{l}z

and others in the naval service of the United States for property lost or destroyed in —————————
such service. Property : Y - [Public, No- 70.]

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the Paymaster General Reimbursement for
of the Navy be, and he is hereby, authorized and directed to reimburse éf;fsy‘f“ of personal prop-
such officers, enlisted men, and others in the naval service of the Applications.
United States as may have suffered, or may hereafter suffer, loss or
destruction of or damage to their personal property and effects in the
naval service due to the operations of war or by shipwreck or other
marine disaster when such loss, destruction, or damage was without
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CHAPTER XXXIV.

AN ACT TO REGULATE THE KEEPING AND DEARIING, OF DEADLY
WEAPONS.

Secrion 1. Be it enacled by the Leyislature of the State of
Tezas, That any person carrying on or about his person, saddle, or
in his saddle bags, any pistol, dirk, dagger, stung-shot, sword-cane,
spear, brass-knuckles, bo +ic-kuife, or any other kind of knife manu-
fuctured or svld for the purposes of offense or defenso, unless he has
reasonable grounds for fearing an unlawful attack on his person, and
that such ground of attack shall be immediate and pressing ; or
unless having or carrying the same on or about lis person for the
Jawful defenso of the State, as a militiaman in actual ‘service, or ag
a pence officer or policetnan, shall be guilty of a misdemeenor, and,
on conviction thercof shall, for the first offtnse, he punished by
fino of not less than twenty-five nor more than one hundred dollars,
and sh.1l forfeit to” the county the weapon or weapons so found on
or about his person ; and for every sabscquent offense may, in addi-
tion to such fine and forfeiture, Le imprisoned in the czunty jail for
o term not exceeding sixty duys; and in every case of fine undor
this scetion the fines imposed und colleeted shall go into the treasury
of the county in which they may have heen imposed ; provided, that
this section shall not be so coustrued as to prohibit any person from
keeping or bearing arms on his or her own premises, or at his or
her own place of business, nor to prohibit sheriffs or other revenue
officers, and other civil efficers, from keeping or bear'ng arms while
engaged in the disct.arge of their official duties, nor to prohibit per-
gous traveling in the >tate from keeping or carrying arms with their
baggage ; provided further, that membors of the Legislature shall
not be ineluded under the term “civil officers’ as used in this act.

SEc. 2. Any person charged under tho first section of this act,
who may offer to prove, by way of defense, that e was in dunger of
an attack on his person, or unluwful interfercnce with his property,
shall be required to show that such danger was imniediate and press-
ing, and was of such a uature as to alarm a person of ordinary
courago; and that the weapon so carried was borno openly and not
concealed beneath the clothing; and it it shall appear that this dan-
ger had its origin in a difficulty first commenced by the accused, it
shall not be considered as a legal defense.

Src. 8. If any person shall go into any church or roligious
nssombly, any school room, or othor place where persons are agsem-

Compendium_Roth
Page 0018



17-cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14708 Page 3l

2 , GENERAL LAWS.

bled for amusement or for. educational or scientific purposes, or into
any circus, show, or public exhibition of any kind, or into a ball
room, social party, or social gathering, or to any clec.ion precinet
on the duy or'days of any clection, where any portion of the peuple
of this Stato are collected to vote at any clection, or to any other
place where "people may be assembled to muster, or to perform any
othor public duty, (except as may be required or permitted by law,)
or to any other public assembly, and shall have or carry about his
person a pistol or other fircarm, dirk, dagger, slung shot, sword
cane, spear, brass-knuckles, bowic-knife, or any other kind of knife
manufactured and sold for the purposes of offense and defense, unless
an officer of the peace, he shall be guilty of a misdemennor, and, on
conviction thoreof, shall, for tho first offense, be punished by fine of
not less than fifty, nor more than five hundreqd dollars, and shall for-
feit to the county the weapon or weapons so found on his person ;
and for every subsequent offense may, in addition to such fine and
forfeiture, be imprisoned in the county jail for a term nct more thun
ninety days, ,

Sro. 4. This act shall not apply to, nor be enforced in any
county of tho State, which may be designated, iu a proclamation of
the Governor, as a fronticr county, and li<ble to incursions of hostile
Indians. ‘

See. 5. All fines collecizd under the provisions of this act shall
be paid into the treasury of tle county, aud approprinted exclu-
givoly to tho keoping in ropair and maintenance of public roads, and
all weapons forfeited to the county under the provisions of this act
shall be sold as way be preseribed by the county court, and the pro-
ceeds appropriated to the same purpose. ’

Sec. 6. Itshall be the duty of all sheriffs, constables, marshals,
and their deputies, and all policemen, and other peaco officers, to ar-
rest any porson violating the first ov third sections of tbis act, and
to take such person immediately before a justice of the peace of the
county where the offense is eommitted, or before & mayor or recorder
of the town or city in which the offenso is committed, who shall in-
vestigato and try the case without delay.  On all such trials the ac-
cused shall have the right of a trial by jury, and of appenl to the
district court; but, in case of appenl, the accused shall be re-
quived to give bond with two or more good and sufficient surctics in a
sum of nct less than one hundred nor more than two hundred del-
lurs, if convicted under the first section and in a sum of not less
than two hundred nor more than one thousaud dollars, if convicted
under the third section of this act; said boud to be payable to tho
State of ‘Texas, andapproved by the magistrate, and conditioned that
tho defendant will abide the judgment of the district court thut may
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be rendered in the case; and in case of forfeiture the proccedings
thercon shall be us is or may be prescribed by law in similar cases;
and all moneys colleeted on any bond or judgment upon the same,
shall bo paid over and appropriated as provided in tho Hfth seotion
of this act.

See. 7. Any officer named in the sixth scction of this act whe
shall refuse or fail to arrcst nuy person whom he is required to
arrest by said section on his own information, or where knowledge
is conveyed to him of any violution of the fivst or third sections of
this act, shall be dismissed from his office on conviction in the
district court, on indictment or information, or by such other pro-
ceedings or tribunal as may be provided by law, and in addition,
shall be fined in any sum not exceeding five hundred dollurs, at
the disceretion of the court or jury.

" Sec. 8. That tho district courts shall have concurrent jurisdic-
tion under this act, and it is hereby made the duty of the several
_ judges of the district courts of this State to givo this act cspecially
in charge to the grand juries of their respeetive counties. :

SEc. 9. It is herehy made the duty of the Governor to publish
this act throughout the State; and this act shall take effect and be
in forco from and after the expiration of sixty days after its pussage.

Approved April*12, 1871.

CHAPTER XXXYV.

AN ACT T0 AUTHORIZE TIE COUNTY COURT OF ROBERTSON COUNTY
TO LEVY AND COLLXCT A BPECIAL TAX FOR TIIE TERM OF TWO
YEARS TO BUILD A COURT IIOUSE AND JAIL IN THE CITY OF CAL-
VERT, TIIE COUNTY SEAT OF SAID COUNTY.

Skcriox 1. Be it enacled by the Legislature of the State of
T'exas, That the County Court of Robertson ccunty be and the
same is hereby authorized to levy and collect, annually, for the term
of two years, a special ad valvrem tax upon all property, real, per-
sonal and mixed, in said county, not to exceed ouo half of one per
certum in addition to all general and special taxes now authorized to
be levied and collected by law, which tax shali be levied und col-
lected the same us other taxes, wnd shall bo appropriated and paid
out solely for the purpose of building a substantial court house and
jail at C):ll"l!l‘l, the county seat of Rober'son-county, Texas.

See. 2. That this nct shall take cffect and be in force from and
after its passage. -

Approved April 12, 1871,
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available to pay claims on account of any check, the amount of which
has been included in any balance so covered into the surplus fund.
qidyances for land  Spc, 22. So much of the Act of August 18, 1894 (U.S.C,, title 43,

U.8.C., title 43, sec. sec. 863), as authorizes the Governors of the States therein named to

863 advance money from time to time for the survey of certain townships
located within such States, which money shall be reimbursable, is

hereby repealed. ) )
repimeysinUS.cowrt . Sgg, 23. Moneys in, or payable into, the registry of any United
' States court, in the discretion of the court, may be deposited 1n official
checking accounts with the Treasurer of the United States, subject

to dishursement on order approved by the court.

Survey of cartain  Spo, 24, The Comptroller General of the United States shall cause
accounts to be made by . . . e
Comptroller General. . & survey to be made of all inactive and permanent appropriations

and/or funds on the books of the Government and also funds in the
official custody of officers and employees of the United States, in
which the Government is financially concerned, for which no account-

Report to Cosgress. ing js rendered to the General Accounting Office; and he shall submit
to the Congress annually, in a special report, his recommendations
for such changes in existing law relating thereto as, in his judgment,
may be in the public interest.

Existing provisions ~ SEc. 25. The provisions of this Act shall not be construed to alter

not affected. or amend any existing authorization for an appropriation.

Saving clause. Sec. 26. All Acts and/or parts of Acts inconsistent or in conflict
with the provisions of this Act are hereby repealed to the extent
of such inconsistency or conflict.

Short title. . Sgc. 27. The short title of this Act shall be the “Permanent
Appropriation Repeal Act, 1934.”

Approved, June 26, 1934,

[CHAPTER 757.]

AN ACT
June 26, 1934. . . . . .
[%31.69721_1 To provide for the taxation of manufacturers, importers, and dealers in certain
[Public, No. 474.] firearms and machine guns, to tax the sale or other disposal of such weapons,

and to restrict importation and regulate interstate transportation thereof.

Be it enacted by the Senate and House of Representatives of the
National  Firearms United States of America in Congress assembled, That for the pur-
ii'mitation of terms POSES of this Act—
for purposes of Act. (a) The term “firearm ” means a shotgun or rifle having a barrel
of less than eighteen inches in length, or any other weapon, except
a pistol or revolver, from which a shot is discharged by an explo-
sive if such weapon is capable of being concealed on the person, or
a machine gun, and includes a muffler or silencer for any firearm
whether or not such firearm is included within the foregoing
definition. ,

“Machine gun.”” (b) The term “machine gun” means any weapon which shoots,
or is designed to shoot, automatically or semiautomatically, more
than one shot, without manual reloading, by a single function of

) the trigger.

#Person,” (c) The term “person” includes a partnership, company, asso-
ciation, or corporation, as well as a natural person. ‘

gtroontinental United (d) The term “ continental United States” means the States of
the United States and the District of Columbia.

(e) The term “importer” means any person who imports or
brings firearms into the continental United States for sale.
“Manufacturer.” (£f) The term “ manufacturer ” means any person who is engaged

within the continental United States in the manufacture of fire-
arms, or who otherwise produces therein any firearm for sale or
disposition,

“Importer.”
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(g) The term dealer ” means any person not a manufacturer “Dealer.”
or importer engaged within the continental United States in the
pusiness of selling firearms. The term ¢ dealer” shall include Exceptions.
wholesalers, pawnbrokers, and dealers in used firearms.

(h) The term “interstate commerce ” means transportation from _ Interstate com:
any State or Territory or District, or any insular possession of the ’

United States (including the Philippine Islands), to any other State
or to the District of Columbia. _

(i) The term “ Commissioner” means the Commissioner of “Commissioner.”
Internal Revenue.

(j) The term “ Secretary ” means the Secretary of the Treasury. ‘Seeretary.”

(k) The term “to transfer” or «transferred” shall include to «mamteroas s O
sell, assign, pledge, lease, loan, give away, or otherwise dispose of.

Skc. 2. (a) Within fifteen days after the effective date of this  Registration require-
Act, or upon first engaging in business, and thereafter on or before )
the 1st day of July of each year, every importer, manufacturer, and
dealer in firearms shall register with the collector of internal revenue
for each district in which such business is to be carried on his name
or style, principal place of business, and places of business in such
district, and pay a special tax at the following rates: Importers or —Taxes.
manufacturers, $500 a year; dealers, other than pawnbrokers, $200
a year; pawnbrokers, $300 a year. Where the tax is payable on
the 1st day of July in any year it shall be computed for one year; Tractional paris of
whero the tax is payable on any other day it shall be computed pro- ™
portionately from the 1st day of the month in which the liability to
the tax accrued to the 1st day of July following.

(b) It shall be unlawful for any person required to register under Failwre to regisior
the provisions of this section to import, manufacture, or deal in and pay fax unlawlul.
firearms without having registered and paid the tax imposed by this
section.

Skc. 8. (a) There shall be levied, collected, and paid upon firearms Transter tax;stamps.
transferred in the continental United States a tax at the rate of
$200 for each firearm, such tax to be paid by the transferor, and to
be represented by appropriate stamps to be provided by the Com-
missioner, with the approval of the Secretary; and the stamps herein
provided shall be affixed to the order for such firearm, hereinafter
provided for. The tax imposed by this section shall be in addition
to any import duty imposed on such firearm. )

(b) All provisions of law (including those relating to special wuifh prvicions of
taxes, to the assessment, collection, remission, and refund of internal narcotic “tax law to
revenue taxes, to the engraving, issuance, sale, accountability, can- govers.
celation, and distribution of tax-paid stamps provided for in the
internal-revenue laws, and to penalties) applicable with Tespect to 4 pa > ™% Vo
the taxes imposed by section 1 of the Act of December 17, 1914, as 'TIB%-ZO& Suwp- VIL
amended (U.S.C., Supp. VII, title 26, secs. 1040 and 1383), and all ™"

other provisions of the infernal-revenue laws shall, insofar as mnot
inconsistent with the provisions of this Act, be applicable with
respect to the taxes imposed by this Act.
¢) Under such rules and regulations as the Commissioner, with Refund, if for expor-
the approval of the Secretary, may prescribe, and upon proof of the ™
exportation of any firearm to any foreign country (whether exported
as part of another article or not) with respect to which the transfer
tax under this section has been paid by the manufacturer, the Com-
missioner shall refund to the manufacturer the amount of the tax so
paid, or, if the manufacturer waives all claim for the amount to be
refunded, the refund shall be made to the exporter.
Skc. 4. (a) It shall be unlawful for any person to transfer a Unlawful transfers.
rearm except in pursuance of a written order from the person
seeking to obtain such article, on an application form issued in
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blank in duplicate for that purpose by the Commissioner. Such
order shall identify the applicant by such means of identification
as may be prescribed by regulations under this Act: Provided, That,
if the applicant is an individual, such identification shall include
fingerprints and a photograph thereof.

(b) The Commissioner, with the approval of the Secretary, shall
cause suitable forms to be prepared for the purposes above men-
tioned, and shall cause the same to be distributed to collectors of
internal revenue.

(c) Every person so transferring a firearm shall set forth in each
copy of such order the manufacturer’s number or other marlk iden-
tifying such firearm, and shall forward a copy of such order to the
Commissioner. The original thereof with stamps affixed, shall be
returned to the applicant.

(d) No person shall transfer a firearm which has previously
been transferred on or after the effective date of this Act, unless
such person, in addition to complying with subsection (c), transfers
therewith the stamp-affixed order provided for in this section for
each such prior transfer, in compliance with such regulations as
may be prescribed under this Act for proof of payment of all
taxes on such firearms,

(e) If the transfer of a firearm is exempted from the provisions
of this Act as provided in section 13 hereof, the person transferring
such firearm shall notify the Commissioner of the name and address
of the applicant, the number or other mark identifying such fire-
arm, and the date of its transfer, and shall file with the Commis-
sioner such documents in proof thereof as the Commissioner may
by regulations prescribe.

(f) Importers, manufacturers, and dealers who have registered
and paid the tax as provided for in section 2(a) of this Act shall
not be required to conform to the provisions of this section with
respect to transactions in firearms with dealers or manufacturers if
such dealers or manufacturers have registered and have paid such
tax, but shall keep such records and make such reports regarding
imh transactions as may be prescribed by regulations under this

ct.

Sec. 5. (a) Within sixty days after the effective date of this Act
every person possessing a firearm shall register, with the collector
of the district in which he resides, the number or other mark
identifying such firearm, together with his name, address, place
where such firearm is usually kept, and place of business or employ-
ment, and, if such person is other than a natural person, the name
and home address of an executive officer thereof: Provided, That
no person shall be required to register under this section with
respect to any firearm acquired after the effective date of, and in
conformity with the provisions of, this Act.

(b) Whenever on trial for a violation of section 6 hereof the
defendant is shown to have or to have had possession of such firearm
at any time after such period of sixty days without having registered
as required by this section, such possession shall create a presumption
that such firearm came into the possession of the defendant subse-
quent to the effective date of this Act, but this presumption shall not
be conclusive.

Sec. 6. It shall be unlawful for any person to receive or possess
any firearm which has at any time been transferred in violation of
section 3 or 4 of this Act.

Sec. 7. (a) Any firearin which has at any time been transferred in
violation of the provisions of this Act shall be subject to seizure and
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forfeiture, and (except as provided in subsection (b)) all the provi- _ Provisions of inter-
sions of internal-revenue laws relating to searches, seizures, and for- tended. s e
feiture of unstamped articles are extended to and made to apply to
the 1a'rticles taxed under this Act, and the persons to whom this Act
a 1es.
P b) In the case of the forfeiture of any firearm by reason of a vio- Sale, ete., forbidden.
lation of this Act: No notice of public sale shall be required; no such
firearm shall be sold at public sale; if such firearm is in the posses-
sion of any officer of the United States except the Secretary, such
officer shall deliver the firearm to the Secretary; and the Secretary Disposition of.
may order such firearm destroyed or may sell such firearm to any
State, Territory, or possession (including the Philippine Islands),
or political subdivision thereof, or the District of Columbia, or retain
it for the use of the Treasury Department or transfer it without
charge to any Executive department or independent establishment
of the Government for use by it.

Sec. 8. (a) Each manufacturer and importer of a firearm shall Identification marks.
identify it with a number or other identification mark approved by
the Commissioner, such number or mark to be stamped or otherwise
placed thereon in a manner approved by the Commissioner.

(b) It shall be unlawful for anyone to obliterate, remove, change, ,, Opliteration, stc., un-
or alter such number or other identification mark. Whenever on
trial for a violation of this subsection the defendant is shown to have
or to have had possession of any firearm upon which such number or , Gessesion of deemed
mark shall have been obliterated, removed, changed, or altered, such conviction: =
possession shall be deemed sufficient evidence to authorize conviction,
11}1111e§s the defendant explains such possession to the satisfaction of
the jury.

Skc. 9. Importers, manufacturers, and dealers shall keep such ,lmporters, manufac-
books and records and render such returns in relation to theptrans— Keep reaords: 0
actions in firearms specified in this Act as the Commissioner, with
the approval of the Secretary, may by regulations require.

Sko, 10. (a) No firearm shall be imported or brought into the ; Reguntion of trafic
United States or any territory under its control or jurisdiction undercontrolofUnited
(including the Philippine Islands), except that, under regulations ****
prescribecT b% the Secretary, any firearm may be so imported or
brought in when (1) the purpose thereof is shown to be lawful and
(2) such firearm is unique or of a type which cannot be obtained
Wit%i)n fhthﬁilt)ed S(I:atei or(such territory.

t shall be unlawful (1) fraudulently or knowingly to import Unlawfulacts.
or bring any firearm into the)United Statgs or any tergri)trzoz'y u111)de1' toms, possemion, re.
its control or jurisdiction (including the Philippine Islands), in
violation of the provisions of this Act; or (2) knowingly to assist
In so doing; or (8) to receive, conceal, buy, sell, or in any manner . Receiving, conceal-
facilitate the transportation, concealment, or sale of any such fire- ™%
arm after being imported or brought in, knowing the same to have
been imported or brought in contrary to law. Whenever on trial Possession _deemed
for a violation of this section the defendant is shown to have or to somsimen wocise for
have had possession of such firearm, such possession shall be deemed
sufficient evidence to authorize conviction unless the defendant
explains such possession to the satisfaction of the jury. '

SEc. 11. It shall be unlawful for any person who is required to , Transportationn in-
register as provided in section 5 hereof and who shall not have so " ©ommere
registered, or any other person who has not in his possession a
stamp-affixed order as provided in section 4 hereof, to ship, carry,
or deliver any firearm 1n interstate commerce,

Exception.
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o Bules,otc, tobepre-  Spg, 12. The Commissioner, with the approval of the Secretary,
’ shall prescribe such rules and regulations as may be necessary for
carrying the provisions of this Act into effect.
yivransters, when pro-  Spc. 13, This Act shall not apply to the transfer of firearms (1)
to the United States Government, any State, Territory, or possession
of the United States, or to any political subdivision thereof, or to
the District of Columbia; (2) to any peace officer or any Federal
officer designated by regulations of the Commissioner; (3) to the
transfer of any firearm which is unserviceable and which 1s trans-
ferred as a curiosity or ornament.

Penalty provision, Skc. 14. Any person who violates or fails to comply with any of
the requirements of this Act shall, upon conviction, be fined not more
than $2,000 or be imprisoned for not more than five years, or both,
in the discretion of the court.

Exclse taxes. Skc. 15. The taxes imposed by paragraph (a) of section 600 of the
arorearms herein de- Revenue Act of 1926 (U.S.C., Supp. VII, title 26, sec. 1120) and
o 5ok 44 p.95;Vol. 47, by section 610 of the Revenue Act of 1932 (47 Stat. 169, 264), shall

0.S.C., Supp. VIL, not apply to any firearm on which the tax provided by section 3 of
- 604 this Act has been paid.

Saving clause. Skc. 16. If any provision of this Act, or the application thereof
to any person or circumstance, is held invalid, the remainder of the
Act, and the application of such provision to other persons or cir-
cumstances, shall not be affected thereby.

Effective date. Src. 17. This Act shall take effect on the thirtieth day after the
date of its enactment.
Gitatlon of title. Sro. 18. This Act may be cited as the “ National Firearms Act.”

Approved, June 26, 1934.

[CHAPTER 758.]

AN ACT
June 26, 1934
H% 6091 To amend the Act of June 19, 1930 (46 Stat. 788), entitled *An Act providing
[Public, No. 475.] for the sale of the remainder of the coal and asphalt deposits in the segregate
mineral land in the Choctaw and Chickasaw Nations, Oklahoma, and for other

purposes.”

Be it enacted by the Senate and House of Representatives of the
psobgctaw and hick- United States of America in Congress assembled, That the Act of

Vol. 46, p. 788. June 19, 1930 (46 Stat. 788), entitled “An Act providing for the

P,,Sﬁ{“dg;g;‘;:; and 85 cale of the remainder of the coal and asphalt deposits in the segre-

tzed. ated mineral land in the Choctaw and Chickasaw Nations, Okla-

oma, and for other purposes ”, is hereby amended so as to permit

the Secretary of the Interior, in his discretion, to sell under the

provisions of said Act the coal and asphalt deposits referred to

therein in tracts of less than nine hundred and sixty acres where

such smaller tract or acreage adjoins a developed tract on which

active mining operations are being conducted and is needed by the

Proviso, operator in further developing the existing mine: Provided, That

o where the sale of such smaller tract or acreage is not deemed advis-

able, the Secretary of the Interior may in his discretion, lease said

“tract under the same terms and conditions as developed tracts are

Vol. 47, p. 89. leased under the Act of April 21, 1932 (47 Stat. 83), with the excep-

ronm ot waireas> tion that the minimum tonnage requirement contained therein is
hereby waived as to leases on such small tracts,

Approved, June 26, 1934.
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[CHAPTER 850]
AN ACT

m To regulate commeree in firearms.

[Public, No. 785]

Be it enacted by the Senate and House of Bepresentatives of 4h,
pocderal Tirewms  Ungted States of America in Oongress assembled, That as used ip

Definitions. this Act—

“Person.” (1) The term “person” includes an individual, partnership, agso.
ciation, or corporation.

agerstate or for- (2) The term “interstg,te or foreign commerce” means commerce

¢ ' between any State, Territory, or possession (including the Philip.
pine Islands but not including the Canal Zone), or the District of
Columbia, and any place outside thereof; or between points within
the same State, ’I%rritory, or possession (including the Philippine
Islands but not including the Canal Zone), or the District of Colum.
bia, but through any place outside thereof ; or within any Territory
or possession or the District of Columbia,

““Firearm.” (3) The term “firearm” means any weapon, by whatever name
known, which is designed to expel a projectile or projectiles by the
action of an explosive and a firearm muffler or firearm silencer, or
any part or parts of such weapon. ]

“Manafacturer.” (4) The term “manufacturer” means any person engaged in the
manufacture or importation of firearms, or ammunition or cartridee
cases, primers, bullets, or propellent powder for purposes of sale
or distribution; and the term “licensed manufacturer” means any
such person licensed under the provisions of this Act. ,

“Dealer.” (5)_ The term “dealer” means any person engaged in the business
of selling firearms or ammunition or cartridge cases, primers, bullets
or propeﬁlent powder, at wholesale or retail, or any person engaged
in the business of repairing such firearms or of manufacturing or
fitting special barrels, stocks, trigger mechanisms, or breach * mecha.

“Lcensed dealer.”  nisms to firearms, and the term “licensed dealer” means any such
person licensed under the provisions of this Act.

“Orimeofviolence.”  (8) The term “crime of violence” means murder, manslaughter,
rape, mayhem, kidnaping, burglary, housebreaking; assault with
intent to kill, commit rape, or rob; assault with a dangerous Wweapon,
or assault with intent to commit any offense punishable by imprison-
ment for more than one year.

toporEve from jus- - (7) The term “fugitive from justice” means any person who has
) fled from any State, Territory, the District of Columbia, or posses-
sion of the United States to avoid prosecution for a crime of violence

or to avoid giving testimony in any criminal proceeding.

““Ammunition.” (8) The term “ammunition” shall include all pistol or revolver
ammunition except .22-caliber rim-fire ammunition.

Yulawhul acts. Sec. 2. (a) It shall be unlawful for any manufacturer or dealer,

ransportation, . . A
e mneme or eXcept a manufacturer or dealer having a license issued under the

foensetion Withont 1. visions of this Act, to transport, ship, or receive any firearm or

ammunition in interstate or foreign commerce.
inaowingly recetv- (b) It shall be unlawful for an person to receive any firearm or
ing same, e A L .
ammunition transported or shlppeg 1n interstate or foreign commerce
in violation of subdivision (a) of this section, knowing or having
reasonable cause to believe such firearms or ammunition to have been
: : transported or shipped in violation of subdivision (a) of this section.
tooamertatiomete, (o) Tt ghall be unlawful for any licensed manufacturer or desler to
menucturerordesler.  transport or ship any firearm in interstate or forej commerce t0
any person other than a licensed manufacturer or dealer in any State
the laws of which require that a license be obtained for the purchase
-of such firearm, unless such license is exhibited to such manufacturer
or dealer by the prospective purchaser.

*8o0 in original.
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d) Itshall be unlawful for any person to ship, transport, or cause  Shipment to person
‘to be shipped or transported in interstate or foreign commerce any
firearm or ammunition to any person knowing or having reasonable
“cause to_believe that such person is under indictment or has been
convicted in any court of the United States, the several States, Terri-
tories, possessions (including the Philippine Islands), or the District
of Columbia of a crime of violence or is a fugutive ! from justice. ]
. (e) It shall be unlawful for any person who is under indictment  Shipmentby person
-or who has been convicted of a crime of violence or who is a fugutive?
from justice to ship, transport, or cause to be shipped or transported
in interstate or foreign commerce any firearm or ammunition. )

(f) It shall be unlawful for any person who has been convicted of  Receipt by person
acrime of violence or is a fugutive * from justice to receive any firearm violence, stc.
or ammunition which has been shipped or transported in interstate
or foreign commerce, and the possession of a firearm or ammunition
by any such person shall be presumptive evidence that such firearm
or ammunition was shipped or transported or received, as the case
may be, by such person in violation of this Act. - ‘

g) It shall be unlawful for any person to transport or ship or g jratghortation of

‘cause to be transported or shipped in interstate or foreign commerce
any stolen firearm or ammunition, knowing, or having reasonable
cause to believe, same to have been stolen.

(h) It shall be unlawful for any person to receive, conceal, store, gromaflic in - stolen
barter, sell, or dispose of any firearm or ammunition or to pledge or o
accept as security for a loan any firearm or ammunition moving in or
which is a part of interstate or foreign commerce, and which while so
moving or constituting such part has been stolen, knowing, or having
reasonable cause to believe the same to have been stolen.

(i) It shall be unlawful for any person to transport, ship, or frapapsportation of
knowingly receive in interstate or foreign commerce any firearm from serialnumborhasiecs
which the manufacturer’s serial number has been removed, obliterated, oved.
or altered, and the possession of any such firearm shall be presump-
tive evidence that such firearm was transported, shipped, or received,
as the case may be, by the possessor in violation of this Act.

Sec. 3. (a) Any manufacturer or dealer desiring a license to trans- i Ldcenses,  applica-
port, ship, or receive firearms or ammunition in interstate or foreign ™'
commerce shall make application to the Secretary of the Treasury,
who shall prescribe by rules and regulations the information to be
contained in such application. The applicant shall, if a manufacturer,
pay a fee of $25 per annum and, ifp a dealer, shall pay a fee of $1
per annum.

(b) Upon payment of the prescribed fee, the Secretary of the Issusnce.
Treasury shall issue to such applicant a license which shall entitle
the licensee to transport, ship, and receive firearms and ammunition
In interstate and foreign commerce unless and until the license is
suspended or revoked in accordance with the provisions of this Act:

Provided, That no license shall be issued to any applicant within two = Proviso.
years after the revocation of a previous license. catiopznce efter revo-

(¢) Whenever any licensee 1s convicted of a violation of any of _ Revocation on con-

the provisions of this Act, it shall be the duty of the clerk of the Cienofficcasee.
court to notify the Secretary of the Treasury within forty-eight hours

after such conviction and ‘said Secretary shall revoke such license:

11’7"0?)zded2 That in the case of appeal from such conviction the licensee  Proviso.

may furnish a bond in the amount of $1,000, and upon receipt of such ,Le%Rory continu- -
Ibond acceptable to the Secretary of the Treasury he may permit the T

lcensee to continue business during the period of the appeal, or

should the licensee refuse or neglect to furnish such bond, the Secre-

*So in original.
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Public Law 91-450

October 14, 1970 AN ACT

[S.4235] To coutinue the jurisdiction of the United States District Court for the District
of Puerto Rico over certain cases pending in that court on June 2, 1970.

Be it enacted by the Senate and House of Representatives of the
u.s. pistrict  United States of America in Congress assembled, That section 13 of
Court for the oo the Act entitled “An Act to provide for the appointment of additional
Rico. district judges, and for other purposes”, approved June 2, 1970 (Pub-
Jurisdietion.  ]ic Law 91-272; 84 Stat. 294), is amended by striking out the period
at the end thereof and inserting in lieu thereof the following: “; how-
ever, nothing in this section shall impair the jurisdiction of the United
States District Court for the District of Puerto Rico to hear and deter-
1ni7ne’ any action or matter begun in the court on or before June 2,

1970.”.

Approved October 14, 1970,

Public Law 91-451
October 14, 1970 AN ACT

[H.R. 12943] To amend section 3 of the Act of November 2, 1966, to extend for three years the
authority to make appropriations to carry out such Act.

Be it enacted by the Senate and House of Representatives of the

Jellyfish United States of America in Congress assembled, That section 3 of
°°X;:’:;priation_ the Act entitled “An Act to provide for the control or elimination of

jellyfish and other such pests in the coastal waters of the United
States, and for other purposes”, approved November 2, 1966 (16 U.S.C.
80 stat. 1149.  19203), is amended by striking out “for the fiscal year ending June 30,
1970” and inserting in lieu thereof “for the period beginning July 1,
1969, and ending June 30, 1973”.

Approved October 14, 1970,

Public Law 91-452

October 15, 1970 AN ACT
[s. 30] Relating to the control of organized crime in the United States.

OrganizedCrime  Be it enacted by the Senate and House of Representatives of the
Coptrol Act of United States of America in Congress assembled, That this Act
may be cited as the “Organized Crime Control Act of 1970.”

STATEMENT OF FINDINGS AND PURPOSE

The Congress finds that (1) organized crime in the United States
is a highly sophisticated, diversified, and widespread activity that
annually drains billions of dollars from America’s economy by unlaw-
ful conduct and the illegal use of force, fraud, and corruption; (2)
organized crime derives a major portion of its power through money
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obtained from such illegal endeavors as syndicated gambling, loan
sharking, the theft and fencing of property, the importation and
distribution of narcotics and other dangerous drugs, and other forms
of social exploitation; (8) this money and power are increasingly
used to infiltrate and corrupt legitimate business and labor unions
and to subvert and corrupt our democratic processes; (4) organized
crime activities in the United States weaken the stability of the
Nation’s economic system, harm innocent investors and competing
organizations, interfere with free competition, seriously burden inter-
state and foreign commerce, threaten the domestic security, and under-
mine the general welfare of the Nation and its citizens; and (5)
organized crime continues to grow because of defects in the evidence-
gathering process of the law inhibiting the development of the legally
admissible evidence necessary to bring criminal and other sanctions
or remedies to bear on the uniawful activities of those engaged in
organized crime and because the sanctions and remedies available to
the Government are unnecessarily limited in scope and impact.

It is the purpose of this Act to seek the eradication of organized
crime in the United States by strengthening the legal tools in the evi-
dence-gathering process, by establishing new penal prohibitions, and
by providing enhanced sanctions and new remedies to deal with the
unlawful activities of those engaged in organized crime.

TITLE I—SPECIAL GRAND JURY

Sec. 101. (a) Title 18, United States Code, is amended by adding
immediately after chapter 215 the following new chapter: 62 Stat. §29.

18 USC 3321,
. “Chapter 216—~SPECIAL GRAND JURY
“Sec.

“3331. Summoning and term.
“3332. Powers and duties.
“3333. Reports.

“3334. General provisions.

“§ 3331, Summoning and term

“(a) In addition to such other grand juries as shall be called from
time to time, each district court which is located in a judicial district
containing more than four million inhabitants or in which the Attor-
ney General, the Deputy Attorney General, or any designated Assist-
ant Attorney General, certifies in writing to the chief judge of the
district that in his judgment a special grand jury is necessary because
of criminal activity in the district shall order a special grand jury to
be summoned at least once in each period of eighteen months unless
another special grand jury is then serving. The grand jury shall serve
for a term of eighteen months unless an order for its discharge is
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entered earlier by the court upon a determination of the grand jury by
majority vote that its business has been completed. If, at the end of
such term or any extension thereof, the district court determines the
business of the grand jury has not been completed, the court may enter
an order extending such term for an additional period of six months.
No special grand jury term so extended shall exceed thirty-six months,
except as provided in subsection (e) of section 3333 of this chapter.

“(b) If a district court within any judicial circuit fails to extend the
term of a special grand jury or enters an order for the discharge of
such grand jury before such grand jury determines that it has com-
pleted its business, the grand jury, upon the affirmative vote of a
majority of its members, may apply to the chief judge of the circuit
for an order for the continuance of the term of the grand jury. Upon
the making of such an application by the grand jury, the term thereof
shall continue until the entry upon such application by the chief judge
of the circuit of an appropriate order. No special grand jury term so
extended shall exceed thirty-six months, except as provided in sub-
section (e) of section 3333 of this chapter.

“§ 3332. Powers and duties

“(a) It shall be the duty of each such grand jury impaneled within
any judicial district to inquire into offenses against the criminal laws
of the United States alleged to have been committed within that dis-
trict. Such alleged offenses may be brought to the attention of the
grand jury by the court or by any attorney appearing on behalf of the
United States for the presentatlon of evidence. Any such attorney
receiving information concerning such an alleged offense from any
other person shall, if requested by such other person, inform the grand
jury of such alleged offense, the identity of such other person, and such
attorney’s action or recommendation.

“(b) Whenever the district court determines that the volume of
business of the special grand jury exceeds the capacity of the grand
jury to discharge its obligations, the district court may order an addi-
tional special grand jury for that district to be impaneled.

“8 3333. Reports

“(a) A special grand jury impaneled by any district court, with
the concurrence of a majority of its members, may, upon completlon
of its original term, or each extension thereof, submit to the court a
report—

“(1) concerning noncriminal misconduct, malfeasance, or mis-
feasance in office involving organized criminal activity by an
appointed public officer or employee as the basis for a recom-
mendation of removal or disciplinary action; or

“(2) regarding organized crime conditions in the district.

m’f::'g‘s“:ff&';i “{b) The court to which such report is submitted shall examine it
record. and the minutes of the special grand jury and, except as otherwise

provided in subsections (c) and (d) of this sectlon shall make an order
accepting and filing such report as a public record only if the court
is satisfied that it complies with the provisions of subsection (a) of
this section and that—

“(1) the report is based upon facts revealed in the course of
an investigation authorized by subsection (a) of section 3332 and
is supported by the preponderance of the evidence; and

“(2) when the report is submitted pursuant to paragraph (1)
of subsection (a) of this section, each person named therein and
any reasonable number of witnesses in his behalf as designated
by him to the foreman of the grand jury were afforded an opportu-
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nity to testify before the grand jury prior to the filing of such
report, and when the report is submitted pursuant to paragraph
(2) of subsection (a) of this section, it is not critical of an identi-
fied person,

“(c) (1) An order accepting a report pursuant to paragraph (1) of  Report, copy
subsection (a) of this section and the report shall be sealed by the court —~ © )
and shall not be filed as a public record or be subject to subpena or
otherwise made public (i) until at least thirty-one days after a copy
of the order and report are served upon each public officer or employee
named therein and an answer has been filed or the time for filing an
answer has expired, or (ii) if an appeal is taken, until all rights of
review of the public officer or employee named therein have expired
or terminated in an order accepting the report. No order accepting a
report pursuant to paragraph (1) of subsection (a) of this section shall
be entered until thirty days after the delivery of such report to the
public officer or body pursuant to paragraph (3) of subsection (c¢) of
this section. The court may issue such orders as it shall deem appro-
priate to prevent unauthorized publication of a report. Unauthorized
publication may be punished as contempt of the court.

“(2) Such public officer or employee may file with the clerk a verified ~Answer, filing.

answer to such a report not later than twenty days after service of
the order and report upon him. Upon a showing of good cause, the
court may grant such public officer or employee an extension of time
within which to file such answer and may authorize such limited
publication of the report as may be necessary to prepare such answer.
Such an answer shall plainly and concisely state t%e acts and law con-
stituting the defense of the public officer or employee to the charges
in said report, and, except for those parts thereof which the court
determines to have been inserted scandalously, prejudiciously, or
unnecessarily, such answer shall become an appendix to the report.

“(3) Upon the expiration of the time set forth in paragraph (1) of
subsection (c¢) of this section, the United States attorney shall deliver
a true copy of such report, and the appendix, if any, for appropriate
action to each public officer or body having jurisdiction, responsibility,
or authority over each public officer or employee named in the report.

“(d) Upon the submission of a report pursuant to subsection (a)
of this section, if the court finds that the filing of such report as a
public record may prejudice fair consideration of a pending criminal
matter, it shall order such report sealed and such report shall not be
subject to subpena or public inspection during the pendency of such
criminal matter, except upon order of the court.

“(e) Whenever the court to which a report is submitted pursuant (e haditional
to paragraph (1) of subsection (a) of this section is not satisfied that "°* ="
the report complies with the provisions of subsection (b) of this
section, it may direct that additional testimony be taken before the
same grand jury, or it shall make an order sealing such report, and it
shall not be filed as a public record or be subject to subpena or other-
wise made public untilpthe provisions of subsection (b) of this section )
are met. A special grand jury term may be extended by the district , Seicialerand
court beyond thirty-six months in order that such additional testimony sion.
1n)rla.y be taken or the provisions of subsection (b) of this section may

9 met.

“(f) As used in this section, ‘public officer or employee’ means any *‘Public officer
officer or employee of the United States, any State, the District of ° “™'°ve*:
Columbia. the Commonwealth of Puerto Rico, any territory or posses-
sion of the United States, or any political subdivision, or any depart-
ment, agency, or instrumentality thereof.
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“§ 3334. General provisions

8 e o “The provisions of chapter 215, title 18, United States Code, and

18 USC app. the Federal Rules of Criminal Procedure applicable to regular grand

juries shall apply to special grand juries to the extent not inconsistent
with sections 3331, 3332, or 8333 of this chapter.”

(b) The part analysis of part II, title 18, United States Code, is
amended by adding immediately after

“215. Grand JUry. oo e 3321
the following new item:
“216. Special Grand Jury.- .. 3331.”

Src. 102. (a) Subsection (a), section 3500, chapter 223, title 18,
71 Stat. 595. United States Code, is amended by striking “to an agent of the Gov-
ernment” following “the defendant”,

(b) Subsection (d), section 3500, chapter 223, title 18, United States
Code, is amended by striking “paragraph” following “the court under”
and 1inserting in lieu thereof “subsection”.

(¢) Paragraph (1), subsection (e), section 3500, chapter 223, title
18, United States Code, is amended by striking the “or” following
the semicolon.

(d) Paragraph (2), subsection (e), section 8500, chapter 223, title
18, United States Code, is amended by striking “to an agent of the
Government” after “said witness” and by striking the period at the
end thereof and inserting in lieu thereof: “; or (3) a statement, how-
ever taken or recorded, or a transcription thereof, if any, made by said
witness to a grand jury.”.

TITLE II—GENERAL IMMUNITY

. Skc. 201. (a) Title 18, United States Code, is amended by adding
s vee &5 immediately after part I'V the following new part :

< “Parr V.—IMMUNITY OF WITNESSES
““See.
“6001. Definitions.
*6002. Immunity generally. K
“6003. Court and grand jury proceedings.
“6004. Certain administrative proceedings.
“6005. Congressional proceedings.
“§ 6001. Definitions
“As used in this part—
“(1) ‘agency of the United States’ means any executive depart-
80 Stat. 378, ment as defined in section 101 of title 5, United States Code, a
948. military department as defined in section 102 of title 5, United
States Code, the Atomic Energy Commission, the China Trade
Act registrar appointed under 53 Stat. 1432 (15 U.S.C. sec. 143),
the Civil Aeronautics Board, the Federal Communications Com-
mission, the Federal Deposit Insurance Corporation, the Federal
Maritime Commission, the Federal Power Commission, the Fed-
eral Trade Commission, the Interstate Commerce Commission, the
National Labor Relations Board, the National Transportation
Safety Board, the Railroad Retirement Board, an arbitration
Post, p. 930, board established under 48 Stat. 1193 (45 U.S.C. sec. 157), the
Securities and Exchange Commission, the Subversive Activities
Con;ro] Board, or a board established under 49 Stat. 31 (15 U.S.C.
sec. 715d) ;
“(2) ‘(Zther information’ includes any book, paper, document,
record, recording, or other material ;
“(3) ‘proceeding before an agency of the United States’ means
any proceeding before such an agency with respect to which it is
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authorized to issue subpenas and to take testimony or receive other
information from witnesses under oath; and

“(4) ‘court of the United States’ means any of the following
courts: the Supreme Court of the United States, a United States
court of appeals, a United States district court established under
chapter 5, title 28, United States Code, the District of Columbia 62 stat. 872;
Court of Appeals, the Superior Court of the District of Colum- “%s%2o%
bia, the District Court of Guam, the District Court of the Virgin )
Islands, the United States Court of Claims, the United States
Court of Customs and Patent Appeals, the Tax Court of the
United States, the Customs Court, and the Court of Military
Appeals.

“§ 6002. Immunity generally

“Whenever a witness refuses, on the basis of his privilege against
self-incrimination, to testify or provide other information in a pro-
ceeding before or ancillary to—

“(1) acourtorgrand jury of the United States,

“(2) anagency of the United States, or

“(3) either House of Congress, a joint committee of the two

Houses, or a committee or a subcommittee of either House,

and the person presiding over the proceeding communicates to the
witness an order issued under this part, the witness may not refuse
to comply with the order on the basis of his privilege against self-
incrimination ; but no testimony or other information compelled under
the order (or any information directly or indirectly derived from such
testimony or other information) may be used against the witness in
any criminal case, except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the order.

“§ 6003, Court and grand jury proceedings

“(a) In the case of any individual who has been or may be called to
testify or provide other information at any proceeding before or
ancillary to a court of the United States or a grand jury of the United
States, the United States district court for the judicial district in
which the proceeding is or may be held shall issue, in accordance with
subsection (b) of this section, upon the request of the United States
attorney for such district, an order requiring such individual to give
testimony or provide other information which he refuses to give or
provide on the basis of his privilege against self-incrimination, such
order to become effective as provided in section 6002 of this part.

“(b) A United States attorney may, with the approval of the Attor-
ney General, the Deputy Attorney General, or any designated Assist-
ant Attorney General, request an order under subsection (a) of this
section when in his judgment—

“(1) the testimony or other information from such individual
may be necessary to the public interest ; and

“(2) such individual has refused or is likely to refuse to testify
or provide other information on the basis of his privilege against
self-incrimination.

“§ 6004, Certain administrative proceedings

“(a) In the case of any individual who has been or who may be
called to testify or provide other information at any proceeding before
an agency of the United States, the agency may, with the approval of
the ‘gttorney (General, issue, in accordance with subsection Fb) of this
section, an order requiring the individual to give testimony or provide
other information whichie refuses to give or provide on the basis of
his privilege against self-incrimination, such order to become effective
as provided in section 6002 of this part.
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“(b) An agency of the United States may issue an order under
subsection (a) of this section only if in its judgment—
“(1) the testimony or other information from such individual
may be necessary to the public interest; and
“(2) such individual has refused or is likely to refuse to testify
or provide other information on the basis of his privilege against
self-incrimination.

“§ 6005. Congressional proceedings

“(a) In the case of any individual who has been or may be called
to testify or provide other information at any proceeding before either
House of Congress, or any committee, or any subcoinmittee of either
House, or any joint committee of the two Houses, a United States
district court shall issue, in accordance with subsection (b) of this
section, upon the request of a duly authorized representative of the
House of Congress or the committee concerned, an order requirin
such individual to give testimony or provide other information whiclgn
he refuses to give or provide on the basis of his privilege against self-
incrimination, such order to become effective as provided in section
6002 of this part.

“(b) Before issuing an order under subsection (a) of this section, a
United States district court shall find that—

‘(1) in the case of a proceeding before either House of Congress,
the request for such an order has been approved by an affirmative
vote of a majority of the Members present of that House;

“(2) in the case of a proceeding before a committee or a sub-
committee of either House of Congress or a joint committee of both
Houses, the request for such an order has been approved by an
affirmative vote of two-thirds of the members of the full com-
mittee; and

“(3) ten days or more prior to the day on which the request for
such an order was made, the Attorney General was served with
notice of an intention to request the order

“(c) Upon application of the Attorney General, the United States
district court shall defer the issuance of any order under subsection (a)
of this section for such period, not longer than twenty days from the
date of the request for such order, as the Attorney General may
specify.”

(b) The table of parts for title 18, United States Code, is amended
by adding at the end thereof the following:

“V. Immunity of Witnesses. .. ... e uiniiiicmcaaiccmmaoas 60017,
Sec. 202. The third sentence of paragraph éb()j of section 6 of the
Commodity Exchange Act (69 Stat. 160; 7 U.S.C. 15) is amended by
striking “49 U.S.C. 12, 46, 41, 48, relating to the attendance and testi-
mony of witnesses, the production of documentary evidence, and the
immunity of witnesses” and by inserting in lieu thereof the following:
“(49 U.S.C. §12), relating to the attendance and testimony of wit-
nesses and the production of documentary evidence,”.
Repeal. Skc. 203. Subsection (f) of section 17 of the United States Grain
Standards Act (82 Stat. 768; 7 U.S.C, § 87£(f) ), is repealed.
Skc. 204. The second sentence of section 5 of the Act entitled “An
Act to regulate the marketing of economic poisons and devices, and for
other purposes”, approved June 25,1947 (61 Stat. 168; 7 U.S.C. § 135c),
is amended by inserting after “section”, the following language: , or
any evidence which 1s directly or indirectly derived from such
evidence,”.
Repeal. Skc. 205. Subsection (£) of section 13 of the Perishable Agricultural
Commodities Act, 1930 (46 Stat. 536; 7 U.S.C. § 499m (f) ), 1s repealed.
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Skc. 206. (2) Section 16 of the Cotton Research and Promotion Act
(80 Stat. 285; 7 U.S.C. § 2115) is amended by striking “(a)™ and by
striking subsection (b).

(b) The section heading for such section 16 is amended by striking
#: Self-Incrimination”,

Sec. 207. Clause (10) of subsection (a) of section 7 of the Act entitled
“An Act to establish a uniform system of bankruptcy throughout the
United States”, approved July 1, 1898 (52 Stat. 847; 11 U.S.C.
§25(a) (10)), is amended by inserting after the first use of the term
“testimony” the following language: “, or any evidence which is
directly or indirectly derived from such testimony,”.

Skc. 208. The fourth sentence of subsection (d) of section 10 of the Repeal.
Federa}iDeposit Insurance Act (64 Stat. 882; 12 U.S.C. § 1820(d)), is
repealed.

EC. 209. The seventh paragraph under the center heading “peparT-
MENT OF JUSTICE” in the first section of the Act of February 25, 1903
(32 Stat. 904; 15 U.S.C. § 32), is amended by striking “: Provided,
That” and all that follows in that paragraph and inserting in lieu
thereof a period.

Skc. 210, The Act of June 30, 1906 (34 Stat. 798; 15 U.S.C. § 83),is  Repeals.
repealed.

Skc. 211. The seventh paragraph of section 9 of the Federal Trade
Commission Act (38 Stat. 722; 15 U.S.C. § 49), is repealed.

Skc. 212, Subsection (d) of section 21 of the Securities Exchange
Act of 1934 (48 Stat. 899; 15 U.S.C. § 78u(d)), is repealed.

Skc. 213. Subsection (¢) of section 22 of the Securities Act of 1933
(48 Stat. 86; 15 U.S.C. § T7v(c)), is repealed.

Src. 214. Subsection (e) of section 18 of the Public Utility Holding
Company Act of 1935 (49 Stat. 831; 15 U.S.C. § 79r(e)), is repealed.

Skc. 215. Subsection (d) of section 42 of the Investment Company
Act of 1940 (54 Stat. 842; 15 U.S.C. § 80a-41(d)), is repealed.

Skc. 216. Subsection (d) of section 209 of the Investment Advisers
Act of 1940 (54 Stat. 853; 15 U.S.C. § 80b-9(d)), is repealed.

Skc. 217. Subsection (c) of section 15 of the China Trade Act, 1922
(42 Stat. 953; 15 U.S.C. § 155(c)), is repealed. 42 Stat. 853.

Skc. 218. Subsection (h) of section 14 of the Natural Gas Act (52
Stat, 828; 15 U.S.C. § 717m(h)), is repealed.

Skc. 219. The first proviso of section 12 of the Act entitled “An Act
to regulate the interstate distribution and sale of packages of haz-
ardous substances intended or suitable for household use,” approved
July 12, 1960 (74 Stat. 8379; 15 U.S.C. § 1271), is amended by insert-
ing after “section” the following language: *, or any evidence which
is directly or indirectly derived from such evidence,”.

Sec. 220. Subsection (e) of section 1415 of the Interstate Land Repeals.
Sales Full Disclosure Act (82 Stat. 596; 15 U.S.C. § 1714(e)), is
repealed.

Sec. 221. Subsection (g) of section 307 of the Federal Power Act
(49 Stat. 856; 16 U.S.C. § 825f(g) ), is repealed.

Sec. 222. Subsection (b) of section 835 of title 18, United States

Code, is amended by striking the third sentence thereof. 74 Stat. 811,
Sec. 223. (a) Section 895 of title 18, United States Code, is mepeal o2
repealed. . 162,

(b) The table of sections of chapter 42 of such title is amended by
striking the item relating to section 895.
Sec. 224. (a) Section 1406 of title 18, United States Code, is R 74
repealed. R
(b) The table of sections of chapter 68 of such title is amended by
striking the item relating to section 1406.
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76 Stat. 42. Sec. 225. Section 1954 of title 18, United States Code, is amended
by striking “(a) Whoever” and inserting in lieu thereof “Whoever”
and by striking subsection (b) thereof.

Sec. 226. 'I%e second sentence of subsection (b), section 2424, title

62 Stat. 813, 18, United States Code, is amended by striking “but no person” and
all that follows in that subsection and inserting in lieu thereof: “but
no information contained in the statement or any evidence which is
directly or indirectly derived from such information may be used
against any person making such statement in any criminal case, except
a prosecution for perjury, giving a false statement or otherwise fail-
ing to comply with this section.”

(o Repeal, effecs SEc. 227. (a) Section 2514 of title 18, United States Code, is repealed

82 Stat. 216. effective four years after the effective date of this Act.

(b) The table of sections of chapter 119 of such title is amended by
striking the item relating to section 2514.
R s Sec. 228. (a) Section 3486 of title 18, United States Code, is repealed.
o (b) The table of sections of chapter 223 of such title is amended by
striking the item relating to section 3486.
Skc. 229, Subsection (e) of section 333 of the Tariff Act of 1930
(46 Stat. 699; 19 U.S.C. § 1333(e)), is amended by striking “: Pro-
rided, That” and all that follows in that subsection and inserting in
lieu thereof a period.
Sec. 230. The first proviso of section 703 of the Federal Food,
Drug, and Cosmetic Act, approved June 25, 1938 (52 Stat. 1057; 21
U.S.C. §373), is amended by inserting after “section” the followin,
Janguage: ¥, or any evidence which is directly or indirectly deriveg
from such evidence,”.

Repeal. Skc. 231. (a) Section 4874 of the Internal Revenue Code of 1954 is

68A Stat. 586.

26 usc ss74,  Tepealed.

(b) The table of sections of part 111 of subchapter (D) of chapter
39 of such Code is amended by striking the item relating to section
4874.

Repeal. Sec. 232. Section 7493 of the Internal Revenue Code of 1954 is

6BAStat 893, Loealed.

Sec. 233. The table of sections of part ITI of subchapter (E) of
chapter 76 of the Internal Revenue Code of 1954 is amended by strik-
ing the item relating to section 7493.

81 5tat, 150 Skc. 234. Paragraph (3) of section 11 of the Labor Management
T Relations Act, 1947 (49 Stat. 455; 29 U.S.C. § 161(3)), is repealed.
Repeal. Sec. 235. The third sentence of section 4 of the Act entitled “An

Act to provide that tolls on certain bridges over navigable waters of
the United States shall be just and reasonable, and for other pur-
poses”, approved August 21, 1935 (49 Stat. 671; 33 U.S.C. § 506), is
repealed. . . .
o 1368 Skc. 236. Subsection (f) of section 205 of the Social Security Act
’ T (42 US.C. %405(f)) is repealed. .
Sgc. 237. Paragraph c of section 161 of the Atomic Energy Act of
1954 (68 Stat. 948; 42 U.S.C. §2201(c)), is amended by striking the
third sentence thereof.
Repeals. Skc. 238. The last sentence of the first paragraph of subparagraph
(h) of the paragraph designated “Third” of section 7 of the Railway
Labor Act (44 Stat. 582; 45 U.S.C. § 157), is repealed.
Skc. 239, Subsection (c) of section 12 of the Railroad Unemploy-
ment Insurance Act (52 Stat, 1107; 45 U.S.C. § 362(c)), is repealed.
Sec. 240. Section 28 of the Shipping Act of 1916 (39 Stat. 737;
46 U.S.C. § 827), is repealed. )
Skc. 241, Subsection (c) of section 214 of the Merchant Marine Act,
1936 (49 Stat. 1991; 46 U.S.C. § 1124(c)), is repealed. =
SEc. 2492, Subsection (i) of section 409 of the Communications Act
66 Stat. 722. of 1934 (48 Stat. 1096; 47 U.S.C. §409 (1)), is repealed.
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Sec. 243. (a) The second sentence of section 9 of the Interstate
Commerce Act (24 Stat. 382; 49 U.S.C. §9), is amended by striking
“; the claim™ and all that follows in that sentence and inserting in
lieu thereof a period.
(b) Subsection (a) of section 316 of the Interstate Commerce Act
(54 Stat. 946; 49 U.S.C. § 916(a)), is amended by striking the comma
following “part I and by striking “, and the Immunity of Witnesses
Act (34 Stat. 798; 32 Stat. 904, ch. 755, sec. 1),”.
(c) Subsection (a) of section 417 of the Interstate Commerce Act
(49 U.S.C. §1017(a) ), is amended by striking the comma after “such 56 Stat. 297.
provisions™ and by striking “, and of the Immunity of Witnesses Act
(34 Stat. 798; 32 Stat. 904, ch. 755, sec. 1),”.
Skc. 244, The third sentence of section 3 of the Act entitled “An Act
to further regulate Commerce with foreign nations and among the
States”, approved February 19, 1903 (32 Stat. 848; 49 U.S.C. § 43), is
amended by striking ¢; the claim” and all that follows in that sentence
down through and including “Proevided, That the provisions” and
inserting in lieu thereof “. The provisions”.
Skc. 245. The first paragraph of the Act of February 11, 1893 (27  Repeals.
Stat. 443 ; 49 U.S.C. § 46), repealed.
SEC. 246. Subsection (i) of section 1004 of the Federal Aviation Act
of 1958 (72 Stat. 792; 49 U.S.C. § 1484 (i) ), is repealed.
Skc. 247. The ninth sentence of subsection (c¢) of section 13 of the
Internal Security Act of 1950 (81 Stat. 768; 50 U.S.C. § 792(c)), is
repealed.
Skc. 248. Section 1302 of the Second War Powers Act of 1942 (56
Stat. 185; 50 U.S.C. App. § 643a), is amended by striking the fourth
sentence thereof.
Sec. 249, Paragraph (4) of subsection (a) of section 2 of the Act
entitled “An Act to expedite national defense, and for other purposes”,
approved June 28, 1940 (54 Stat. 676; 50 U.S.C. App. § 1152(a) (4) ),is 56 Stat. 179.
amended by striking the fourth sentence thereof.
Skc. 250. Subsection (d) of section 6 of the Export Control Act of
1949 (63 Stat. 8; 50 U.S.C. App. § 2026(b)), is repealed.
Sec. 251, Subsection (b) of section 705 of the Act of September 8,
1950, to amend the Tariff Act of 1930 (64 Stat. 816; 50 U.S.C.
§ 2155(b) ), is repealed.
SEc. 252, Section 23-545 of the District of Columbia (lode is  Ante ». 619,
repealed.
SkEc. 253. Section 42 of the Act of October 9, 1940, 54 Stat. 1082
(D.C. Code, sec. 35-1346), is repealed.
Src. 254. Section 2 of the Act of June 19, 1934, 48 Stat. 1176 (sec-
tion 35-802, District of Columbia Code), is repealed.
Sec. 255. Section 29 of the Act of March 4, 1922, 42 Stat. 414 (sec-
tion 35-1129, District of Columbia Code), is repealed.
Sec. 256. Section 9 of the Act of February 7, 1914, 38 Stat. 282, as
amended (section 22-2721, District of Columbia Code), is repealed.
SEc. 257. Section 5 of the Act of February 7, 1914, 38 Stat. 281 (sec-
tion 22-2717, District of Columbia Code), is amended by striking out
“2721” and inserting in lieu thereof “2720”.
Skec. 258. Section 8 of the Act of February 7, 1914, 38 Stat. 282
(section 22-2720, District of Columbia Code), is amended by striking
out “2721” and inserting in lieu thereof %2720,
Skc. 259. In addition to the provisions of law specifically amended
or specifically repealed by this title, any other provision of law incon-
sistent with the provisions of part V of title 18, United States Code 47¢es »: 926.
(adding by title IT of this Act), is to that extent amended or repealed. )
Sec. 260. The provisions of part V of title 18, United States Code, Effective date.
added by title IT of this Act, and the amendments and repeals made by
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title II of this Act, shall take effect on the sixtieth day following the
date of the enactment of this Act. No amendment to or repeal of any
provision of law under title IT of this Act shall affect any immunity
to which any individual is entitled under such provision by reason of
any testimony or other information given before such day.

TITLE IIT—RECALCITRANT WITNESSES
62 Stat. 950; Skc. 301. (a) Chapter 119, title 28, United States Code, is amended

*’)8 USC Tez1- by adding at the end thereof the following new section:

1825, “§ 1826, Recalcitrant witnesses

“(a) Whenever a witness in any proceeding before or ancillary to
any court or grand jury of the United States refuses without just cause
shown to comply with an order of the court to testify or provide other
information, including any book, paper, document, record, recording
or other material, the court, upon such refusal, or when such refusal 1s
duly brought to its attention, may summarily order his confinement at
a suitable place until such time as the witness is willing to give such
testimony or provide such information. No period of such confinement
shall exceed the life of—

‘(1) the court proceeding, or

“(2) the term of the grand jury, including extensions,
before which such refusal to comply with the court order occurred, but
in no event shall such confinement exceed eighteen months.

“(b) No person confined pursuant to subsection (a) of this section
shall be admitted to bail pending the determination of an appeal taken
by him from the order for his confinement if it appears that the appeal
is frivolous or taken for delay. Any appeal from an order of confine-
ment under this section shall be disposed of as soon as practicable, but
not later than thirty days from the filing of such appeal.”

(b) The analysis of chapter 119, title 28, United States Code, is
amended by adding at the end thereof the following new item:

“1826. Recalcitrant witnesses.”.
Skc. 302, (a) The first paragraph of section 1073, chapter 49, title
75 Stat. 795. 18, United States Code, is amended by inserting “or (3) to avoid service
of, or contempt proceedings for alleged disobedience of, lawful process
requiring attendance and the giving of testimony or the production of
documentary evidence before an agency of a State empowered by the
law of such State to conduct investigations of alleged criminal activi-
ties,” immediately after “is charged,”.

(b) The second paragraph of section 1078, chapter 49, title 18, United
States Code, is amended by inserting immediately after “held in
custody or confinement” a comma and adding “or in which an avoid-
ance of service of process or a contempt referred to in clause (3& of the
first paragraph of this section is alleged to have been committed,’

TITLE IV—FALSE DECLARATIONS

RN Skc. 401. (a) Chapter 79, title 18, United States Code, is amended by
18 usc 1621-  adding at the end thereof the following new section:

toz2. “§ 1623. False declarations before grand jury or court

“(a) Whoever under oath in any proceeding before or ancillary
to any court or grand jury of the United States knowingly makes any
false material géclaration or makes or uses any other information,
including any book, paper, document, record, recording, or other
material, knowing the same to contain any false material declaration,
shall be fined not more than $10,000 or imprisoned not more than five
years, or both.
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“(b) This section is applicable whether the conduct occurred within
or without the United States.

“(¢) An indictment or information for violation of this section
alleging that, in any proceedings before or ancillary to any court or
grand jury of the United States, the defendant under oath has know-
ingly made two or more declarations, which are inconsistent to the
degree that one of them is necessarily false, need not specify which
declaration is false if—

“(1) each declaration was material to the point in question, and

“(2) each declaration was made within the period of the statute

of limitations for the offense charged under this section.

In any prosecution under this section, the falsity of a declaration set
forth 1n the indictment or information shall be established sufficient for
conviction by proof that the defendant while under oath made irrecon-
cilably contra.Sictory declarations material to the point in question in
any proceeding before or ancillary to any court or grand jury. It shall
be a defense to an indictment or information made pursuant to the first
sentence of this subsection that the defendant at the time he made each
declaration believed the declaration was true.

“(d) Where, in the same continuous court or grand jury proceeding
in which a declaration is made, the person making the declaration
admits such declaration to be false, such admission shall bar prosecu-
tion under this section if, at the time the admission is made, the declara-
tion has not substantially affected the proceeding, or it has not become
manifest that such falsity has been or will be exposed.

“(e) Proof beyond a reasonable doubt under this section is sufficient
for conviction. It shall not be necessary that such proof be made by
any particular number of witnesses or by documentary or other type of
evidence.”

(b) The analysis of chapter 79, title 18, United States Code, is
amended by adding at the end thereof the following new item:

“1623. False declarations before grand jury or court.”

TITLE V—PROTECTED FACILITIES FOR HOUSING
GOVERNMENT WITNESSES

Sec. 501. The Attorney General of the United States is authorized to
provide for the security of Government witnesses, potential Govern-
ment witnesses, and the families of Government witnesses and poten-
tial witnesses in legal proceedings against any person alleged to have
participated in an organized criminal activity.

Skc. 502. The Attorney General of the United States is authorized
to rent, purchase, modify, or remodel protected housing facilities and
to otherwise offer to provide for the health, safety, and welfare of
witnesses and persons intended to be called as Government witnesses,
and the families of witnesses and persons intended to be called as
Government witnesses in legal proceedings instituted against any per-
son alleged to have participated in an organized criminal activity
whenever, in his judgment, testimony from, or a willingness to testify
b¥, such a witness would place his life or ({)erson, or the life or person
of a member of his family or household, in jeopardy. Any person
availing himself of an offer by the Attorney General to use such facili-
ties may continue to use such facilities for as long as the Attorney
General determines the jeopardy to his life or person continues.

Sec. 503. As used in this title, “Government” means the United ‘Government.”
States, any State, the District of Columbia, the Commonwealth of
Puerto Rico, any territory or possession of the United States, any
political subdivision, or any department, agency, or instrumentality
thereof. The offer of facilities to witnesses may be conditioned by
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the Attorney General upon reimbursement in whole or in part to
the United States by any State or any political subdivision, or any
department, agency, or instrumentality thereof of the cost of main-
taining and protecting such witnesses.

Appropriation. Sec. 504. There is hereby authorized to be appropriated from time
to time such funds as are necessary to carry out the provisions of this
title.

TITLE VI—DEPOSITIONS
o oot 832; Sec. 601. (a) Chapter 223, title 18, United States Code, is amended

18 usC 3481. by adding at the end thereof the following new section:
3502, “§ 3503. Depositions to preserve testimony

“(a) Whenever due to exceptional circumstances it is in the inter-
est of justice that the testimony of a prospective witness of a party
be taken and preserved, the court at any time after the filing of an
indictment or information may upon motion of such party and notice
to the parties order that the testimony of such witness be taken by
deposition and that any designated book, paper, document, record,
recording, or other material not privileged be produced at the same
time and place. If a witness is committed for failure to give bail to
appear to testify at a trial or hearing, the court on written motion of
the witness and upon notice to the parties may direct that his deposition
be taken. After the deposition has been subscribed the court may dis-
charge the witness. A motion by the Government to obtain an order
under this section shall contain certification by the Attorney General
or his designee that the legal proceeding is against a person who is
believed to have participated 1n an organized criminal activity.

Notice. “(b) The party at whose instance a deposition is to be taken
shall give to every party reasonable written notice of the time and
place for taking the deposition. The notice shall state the name and
address of each person to be examined. On motion of a party upon
whom the notice is served, the court for cause shown may extend or
shorten the time or change the place for taking the deposition. The
officer having custody of a defendant shall be notified of the time
and place set for the examination, and shall produce him at the
examination and keep him in the presence of the witness during the
examination, A defendant not in custody shall have the right to be
present at the examination, but his failure, absent good cause shown,
to appear after notice and tender of expenses shall constitute a waiver
of that right and of any objection to the taking and use of the deposi-
tion based upon that right.

Counsel, ap- “(c) If a defendant is without counsel, the court shall advise him

pointment. of his rights and assign counsel to represent him unless the defendant
elects to proceed without counsel or is able to obtain counsel of his
moxpenses, pav- own choice. Whenever a deposition is taken at the instance of the
v Government, or whenever a deposition is taken at the instance of a
defendant who appears to be unable to bear the expense of the taking
of the deposition, the court may direct that the expenses of travel and
subsistence of the defendant and his attorney for attendance at the
examination shall be paid by the Government. In such event the

narshal shall make payment accordingly.

“(d) A deposition shall be taken and filed in the manner pro-
vided in civil actions, provided that (1) in no event shall a deposition
be taken of a party defendant without his consent, and (2) the scope
of examination and cross-examination shall be such as would be
allowed in the trial itself. On request or waiver by the defendant the
court may direct that a deposition be taken on written interrogatories
in the manner provided in civil actions. Such request shall constitute
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a waiver of any objection to the taking and use of the deposition based
upon its being so taken.,

“{e) The Government shall make available to the defendant for wiiatements of
his examination and use at the taking of the deposition any statement abiticy. o
of the witness being deposed which is in the possession of the Govern-
ment and which the Government would be required to make available
to the defendant if the witness were testifying at the trial.

“(f) At the trial or upon any hearing, a part or all of a deposition, _Depositions,
so far as otherwise admissible under the rules of evidence, may be used °°"d!tions for use.
if it appears: That the witness is dead; or that the witness is out of
the United States, unless it appears that the absence of the witness
was procured by the party offering the deposition; or that the witness
is unable to attend or testify because of sickness or infirmity; or that
the witness refuses in the trial or hearing to testify concerning the
subject of the deposition or part offered; or that the party offering
the deposition has been unable to procure the attendance of the wit-
ness by subpena. Any deposition may also be used by any party for
the purpose of contradicting or impeaching the testimony of the
deponent as a witness. If only a part of a deposition is offered in
evidence by a party, an adverse party may require him to offer all of
it which is relevant to the part offered and any party may offer other
parts.

“(g) Objections to receiving in evidence a deposition or part
thereof may be made as provided in civil actions.”

(b) The analysis of chapter 223, title 18, United States Code, is
amended by adding at the end thereof the following new item:

“3503. Depositions to preserve testimony.”

TITLE VII—LITIGATION CONCERNING SOURCES OF
EVIDENCE

Parr A—SpeciaL Finpings

Sec. 701. The Congress finds that claims that evidence offered in
proceedings was obtained by the exploitation of unlawful acts, and
18 therefore inadmissible in evidence, (1) often cannot reliably be
determined when such claims concern evidence of events occurring
years after the allegedly unlawful act, and (2) when the allegedly
unlawful act has occurred more than five years prior to the event in
question, there is virtually no likelihood that the evidence offered to
prove the event has been obtained by the exploitation of that allegedly
unlawful act.

ParT B—Lit1cATI0ON CONCERNING SOURCES OF EVIDENOCE

Sec. 702. {a) Chapter 223, title 18, United States Code, is amended  Ante, p. 934.
by adding at the end thereof the following new section :

“§ 3504. Litigation concerning sources of evidence

“(a) Inany trial, hearing, or other proceeding in or before any court,
grand jury, department, officer, agency, regulatory body, or other
authority of the United States—

“(1) upon a claim by a party aggrieved that evidence is inad-
missible because it is the primary product of an unlawful act or
because it was obtained by the exploitation of an unlawful act,
the opponent of the claim shall affirm or deny the occurrence of the
alle eg unlawful act ;

“(2) disclosure of information for a determination if evidence
is inadmissible because it is the primary product of an unlawful

47-348 0 - 72 - 63 (Pt. 1)
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act occurring prior to June 19, 1968, or because it was obtained by
the exploitation of an unlawful act occurring prior to June 19,
1968, shall not be required unless such information may be rele-
vant to a pending claim of such inadmissibility ; and
“(3) no claim shall be considered that evidence of an event is
inadmissible on the ground that such evidence was obtained by
the exploitation of an unlawful act occurring prior to June 19,
1968, if such event occurred more than five years after such
allegedly unlawful act.
““Unlawful act.”” & () %s used in this section ‘unlawful act’ means any act the use of
any electronic, mechanical, or other device (as defined in section
82 stat. 212.  2510(5) of this title) in violation of the Constitution or laws of the
United States or any regulation or standard promulgated pursnant
thereto.”
(b) The analysis of chapter 223, title 18, United States Code, is
amended by adding at the end thereof the following new item:
“3504. Litigation concerning sourees of evidence.”
Applicability. Sec. 703. This title shall apply to all proceedings, regardless of
when commenced, occurring after the date of its enactment. Paragraph
(3) of subsection (a) of section 3504, chapter 223, title 18, United
States Code, shall not apply to any proceeding in which all informa-
tion to be relied upon to establish inadmissibility was possessed by the
party making such claim and adduced in such proceeding prior to such
enactment.

TITLE VIII—SYNDICATED GAMBLING
Part A—SpEciaL FinpiNes

Sec. 801. The Congress finds that illegal gambling involves wide-
spread use of, and has an etfect upon, interstate commerce and the
facilities thereof,

Parr B—OpsTrUcTION 0F STATE 0R LoOcAL LAw ENFORCEMENT

816§t§:a13.67269; Sec. 802, (a) Chapter 73, title 18, United States Code, is amended
18 UsC 1501- by adding at the end tnereof the following new section:

1510. “81511. Obstruction of State or local law enforcement
“(a) It shall be unlawful for two or more persons to conspire to
obstruct the enforcement of the criminal laws of a State or political
subdivision thereof, with the intent to facilitate an illegal gambling
business if—

(1) one or more of such persons does any act to effect the
object of such a conspiracy ;

*(2) one or more of such persons is an official or employee,
elected, appointed, or otherwise, of such State or political sub-
division ; and

“(8) one or more of such persons conducts, finances, manages,
supervises, directs, or owns all or part of an illegal gambling
business.

Definitions. “(b) As used in this section—

l:'((i) ‘illegal gambling business’ means a gambling business
which—

“(i) is a violation of the law of a State or political sub-
division in which it is conducted ;

“(ii) involves five or more persons who conduct, finance,
manage, supervise, direct, or own all or part of such busi-
ness; and
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“(iil) has been or remains in substantially continuous
operation for a period in excess of thirty days or has a gross
revenue of $2,000 in any single day.
“(2) ‘gambling’ includes but is not limited to pool-selling,
bookmaking, maintaining slot machines, roulette wheels, or dice
tables, and conducting lotteries, policy, bolita or numbers games,
or selling chances therein.
“(3) ‘State’ means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, and any terri-
tory or possession of the United States.
“(c) This section shall not apply to any bingo game, lottery, or
similar game of chance conducted by an organization exempt from
tax under paragraph (3) of subsection (c) of section 501 of the
Internal Revenue Code of 1954, as amended, if no part of the gross 684 Stat. 163,
receipts derived from such activity inures to the benefit of any pri- 2 V5¢ %"
vate shareholder, member, or employee of such organization, except
as compensation for actual expenses incurred by him in the conduct
of such activity.
“(d) Whoever violates this section shall be punished by a fine of Penalty.
not more than $20,000 or imprisonment for not more than five years,
or both.”
(b) The analysis of chapter 73, title 18, United States Code, is
amended by adding at the end thereof the following new item:

“1511. Obstruction of State or local law enforcement.”

Parr C—ILrreaL GamMBLING BuUsINEsS

Skc. 808. (a) Chapter 95, title 18, United States Code, is amended by _ 62 Stat. 793;

adding at the end thereof the following new section : Te Star 452 498
S -
“§ 1955. Prohibition of illegal gambling businesses 1054, o 1%

“(a) Whoever conducts, finances, manages, supervises, directs, or Penalty.
owns all or part of an illegal gambling business shall be fined not more
than $20,000 or imprisoned not more than five years, or both.

“(b) As used in this section— Definitions,

1‘1"(%1) ‘illegal gambling business’ means a gambling business
which—

“(i) is a violation of the law of a State or political subdivi-
sion in which it is conducted ;

“(ii) involves five or more persons who conduct, finance,
magmge, supervise, direct, or own all or part of such business;
an

“(ii1) has been or remains in substantially continuous oper-
ation for a period in excess of thirty days or has a gross rev-
enue of $2,000 in any single day.

“(2) ‘gambling’ includes but is not limited to pool-selling, book-
making, maintaining slot machines, roulette wheels or dice tables,
and conducting lotteries, policy, bolita or numbers games, or sell-
ing chances therein.

“(3) ‘State’ means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, and any territory
or possession of the United States.

“(c) If five or more persons conduct, finance, manage, supervise,
direct, or own all or part of a gambling business and such business
operates for two or more successive days, then, for the purpose of
obtaining warrants for arrests, interceptions, and other searches and
seizures, probable cause that the business receives gross revenue in
excess of $2,000 in any single day shall be deemed to have been
established.

Compendium_Roth
Page 0046



3:17-cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14736 Page 58 c

938 PUBLIC LAW 91-452—0CT. 15, 1970 (84 StaT.
fomizure and _“(d) Any property, including lnoney,‘used in violation of the pro-
’ visions of this section mafr be seized and forfeited to the United States.

All provisions of law relating to the seizure, summary, and judicial

forfeiture procedures, and condemnation of vessels, vehicles, mer-
chandise, and baggage for violation of the customs laws; the disposi-
tion of such vessels, vehicles, merchandise, and baggage or the proceeds
from such sale; the remission or mitigation of such forfeitures; and
the compromise of claims and the award of compensation to informers
in respect of such forfeitures shall apply to seizures and forfeitures
incurred or alleged to have been incurred under the provisions of this
section, insofar as applicable and not inconsistent with such provisions.
Such duties as are imposed upon the collector of customs or any other
person in respect to the seizure and forfeiture of vessels, vehicles,
nerchandise, and baggage under the customs laws shall be performed
with respect to seizures and forfeitures of property used or intended
for use 1n violation of this section by such oiﬁcers, agents, or other
persons as may be designated for that purpose by the Attorney
General. :

Exception. “(e) This section shall not apply to any bingo game, lottery, or simi-
lar game of chance conducted by an organization exempt from tax
under paragraph (3) of subsection (c¢) of section 501 of the Internal

st Revenue Code of 1954, as amended, if no part of the gross receipts

) derived from such activity inures to the benefit of any private share-
holder, member, or employee of such organization except as compensa-
tion for actual expenses incurred by him in the conduct of such
activity.”
(b) The analysis of chapter 95, title 18, United States Code, is
amended by adding at the end thereof the following new item:

“1935. Prohibition of illegal gambling businesses.”

Parr D—Commission To Review NaTioNnan Poricy Towarp
GAMBLING

ESTABLISHMENT

Skc. 804. (a) There is hereby established two years after the effective
date of this Act a Commission on the Review of the National Policy
Toward Gambling.
e e (b) The Commission shall be composed of fifteen members appointed
Pe ’ as follows:

(1) four appointed by the President of the Senate from Mem-
bers of the Senate, of whom two shall be members of the majority
party, and two shall be members of the minority party;

(2) four appointed by the Speaker of the House of Representa-
tives from Members of the House of Representatives, of whom
two shall be members of the majority party, and two shall be mem-
bers of the minority party; and

(3) seven appointed by the President of the United States from
persons specially qualified by training and experience to perform
the duties of the Commission, none of whom shall be officers of
the executive branch of the Government.

(c) The President of the United States shall desighate a Chairman
from among the members of the Commission. Any vacancy in the
Commission shall not affect its powers but shall be filled in the same
manner in which the original appointment was made.
Quorum. (d) Eight members of the Commission shall constitute a quorum.

Compendium_Roth
Page 0047



3:17-cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14737 Page 59 ¢

84 Stat. ] PUBLIC LAW 91-452—0CT. 15, 1970 939

DUTIES

Sec. 805. (a) It shall be the duty of the Commission to conduct a _ Gambling, study
comprehensive legal and factual study of gambling in the United ’
States and existing Federal, State, and local policy and practices with
respect to legal prohibition and taxation of gambling activities and to
formulate and propose such changes in those policies and practices as
the Commission may deem appropriate. In such study and review the
Commission shall—

(1) review the effectiveness of existing practices in law enforce-
ment, judicial administration, and corrections in the United
States and in foreign legal jurisdictions for the enforcement of
the prohibition and taxation of gambling activities and consider
possible alternatives to such practices; and

(2) prepare a study of existing statutes of the United States Leeislation.
that prohibit and tax gambling activities, and such a codification,
revision, or repeal thereof as the Commission shall determine to
be required to carry into effect such policy and practice changes
as it may deem to be necessary or desirable.

(b) The Commission shall make such interim reports as it deems Pracporte Lo,
advisable. It shall make a final report of its findings and recommenda- congress.
tions to the President of the United States and to the Congress within
the four-year period following the establishment of the Commission.

(c) Sixty days after the submission of its final report, the Commis-
sion shall cease to exist.

Law enforce-
ment.,

Termination,

POWERS

Hearings,

Sxrc. 806. (a) The Commission or any duly authorized subcommit- subpena sewers.

tee or member thereof may, for the purpose of carrying out the pro-
visions of this title, hold such hearings, sit and act at such times and
places, administer such oaths, and require by subpena or otherwise
the attendance and testimony of such witnesses and the production of
such books, records, correspondence, memorandums, papers, and doc-
uments as the Commission or such subcommittee or member may
deem advisable. Any member of the Commission may administer
oaths or affirmations to witnesses appearing before the Commission
or before such subcommittee or member. %ubpenas may be issued
under the signature of the ("hairman or any duly designated member
of the Commission, and may be served by any person designated by
the Chairman or such member.
(b) In the case of contumacy or refusal to obey a subpena issued roquicing attends
under subsection (a) by any person who resides, is found, or trans- ance.
acts business within the jurisdiction of any district court of the
TUnited States, the district court, at the request of the Chairman
of the Commission, shall have jurisdiction to issue to such person an
order requiring such person to appear before the Commission or a
subcommittee or member thereof, there to produce evidence if so
ordered, or there to give testimony touching the matter under inquiry.
Any failure of any such person to obey any such order of the court
may be punished by the court as a contempt thereof.
(¢) The Commission shall be “an agency of the United States’ under
subsection (1), section 6001, title 18, United States Code, for the 4nte. p. 926.
purpose of granting immunity to witnesses. . )
(g) Each department, agency, and instrumentality of the executive Federaland
branch of the Government including independent agencies, is author- services,
ized and directed to furnish to the Commission, upon request made
by the Chairman, on a reimbursable basis or otherwise, such statistical

Compendium_Roth
Page 0048



3:17-cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14738 Page 60 c

940 PUBLIC LAW 91-452—OCT. 15, 1970 (84 STAT.

data, reports, and other information as the Commission deems neces-
sary to carry out its functions under this title. The Chairman is
further authorized to call upon the departments, agencies, and other
offices of the several States to furnish, on a reimbursable basis or
otherwise, such statistical data, reports, and other information as the
Commission deems necessary to carry out its functions under this title.

COMPENSATION AND EXEMPTION OF MEMBERS

Skc. 807. (a) A member of the Commission who is a Member of
Congress or a member of the Federal judiciary shall serve without
additional compensation, but shall be reimbursed for travel, sub-
sistence, and other necessary expenses incurred in the performance of
duties vested in the Commission.

(b) A member of the Commission who is not a member of Con-
gress or a member of the Federal judiciary shall receive $100 per
diem when engaged in the actual performance of duties vested in the
Commission plus reimbursement for travel, subsistence, and other
necessary expenses incurred in the performance of such duties.

STAFF

Sec. 808. (a) Subject to such rules and regulations as may be
adopted by the Commission, the Chairman shall have the power to—
(1) appoint and fix the compensation of an Executive Direc-

tor, and such additional staff personnel as he deems necessary,
without regard to the provisions of title 5, United States Code,
governing appointments in the competitive service, and without
regard to the provisions of chapter 51 and subchapter III of

) Stat. 443, chapter 53 of such title relating to classification and General
5 USC 5101, Schedule pay rates, but at rates not in excess of the maximum

5331 rate for GS-18 of the General Schedule under section 5332 of
Ante, p. 198-1 such title; and

(2) procure temporary and intermittent services to the same
extent as is authorized by section 3109 of title 5, United States
80 Stat. 416. Code, but at rates not to exceed $100 a day for individuals.

(b) Inmaking appointments pursuant to this subsection, the Chair-
man shall include among his appointments individuals determined by
the Chairman to be competent social scientists, lawyers, and law
enforcement officers.

EXPENSES

Appropriation. Sec. 809. There are hereby authorized to be appropriated to the
Commission such sums as may be necessary to carry this title into
effect.

ParT E—GENERAL Provisions

Sec. 810. Paragraph (c), subsection (1), Section 2516, title 18,
82 stat. 216.  TJnited States Code, is amended by adding “section 1511 (obstruction
of State or local law enforcement),” after “section 1510 (obstruction
of eriminal investigations),” and by adding “section 1955 (prohibition
of business enterprises of gambling),” after “section 1954 (offer,
acceptance, or solicitation to influence operations of employee benefit
lan),”.

g P Skc. 811. No provision of this title indicates an intent on the part
P ) of the Congress to occupy the field in which such provision operates
to the exclusion of the law of a State or possession, or a political sub-
division of a State or possession, on the same subject matter, or to
relieve any person of any obligation imposed by any law of any State

or possession, or political subdivision of a State or possession.
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HMTLE IX—RACKETEER INFLUENCED AXND CORRUPT
ORGANIZATIONS

Skc. 901. (a) Title 18, United States Code, is amended by adding
immediately after chapter 95 thereof the following new chapter: 62 Stat. 683.

“Chapter 96.—RACKETEER INFLUENCED AND
CORRUPT ORGANIZATIONS

“Sec.
“1961. Definitions.
“1962. Prohibited racketeering activities.
“1963. Criminal penalties.
“1964. Civil remedies.
“1965. Venue and process.
“1966. Expedition of actions.
“1967. BEvidence.
*1968. Civil investigative demand.
“§ 1961. Definitions
“As used in this chapter—
“(1) ‘racketeering activity’ means (A) any act or threat involv-
ing murder, kidnaping, gambling, arson, robbery, bribery, extor-
tion, or dealing in narcotic or other dangerous drugs, which is
chargeable under State law and punishable by imprisonment for
more than one year; (B) any act which is indictable under any of
the following provisions of title 18, United States Code: Section
201 (relating to bribery), section 224 (relating to sports bribery), 76 Stat. 1119,
sections 471, 472, and 473, relating to counterfeiting), section 659 %3 sear” 205"
(relating to theft from interstate shipment) if the act indictable 8o stat. o0s.
under section 659 is felonious, section 664 (relating to embezzle- 76 Stat. 41.
ment from pension and welfare funds), sections 891-894 (relating 82 Stat. 160.
to extortionate credit transactions), section 1084 (relating to the 75 Stat. 491.
transmission of gambling information), section 1341 (relating to 62 Stat. 763.
mail fraud), section 1343 (relating to wire fraud), section 1503 79 Stat. 523
(relating to obstruction of justice), section 1510 (relating to gi Stat. 305
obstruction of criminal investigations), section 1511 (relating to A4nte, p. 936.
the obstruction of State or local law enforcement), section 1951 62 stat. 793.
(relating to interference with commerce, robbery, or extortion),
section 1952 (relating to racketeering), section 1953 (relating to , 75 Stat. 498,
interstate transportation of wagering paraphernalia), section
1954 (relating to unlawful welfare fund payments), section 1955 R et 4%
(relating to the prohibition of illegal gambling businesses), sec- e
tions 2314 and 2315 (relating to interstate transportation of stolen 62 Stat. 80s.
property), sections 2421-24 (relating to white slave traffic), (C)
any act which is indictable under title 29, United States Code,
section 186 (dealing with restrictions on payments and loans to b1 Stat, 1573
labor organizations) or section 501(c) (relating to embezzlement ’* St 337 535-
from union funds), or (D) any offense involving bankruptey
fraud, fraud in the sale of securities, or the felonious manufacture,
importation, receiving, concealment, buying, selling, or otherwise
dealing in narcotic or other dangerous drugs, punishable under
any law of the United States; )
%(2) ‘State’ means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, an{{ political subdivision, or any
department, agency, or instrumentality thereof;
“(3) ‘person’ includes any individual or entity capable of hold-
ing a legal or beneficial interest in property;
“(4) ‘enterprise’ includes any individual, partnership, corpora-
tion, association, or other legal entity, and any union or group of
individuals associated in fact although not a legal entity ;
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“(5) ‘pattern of racketeering activity’ requires at least two acts
of racketeering activity, one of which occurred after the effective
date of this chapter and the last of which occurred within ten years
(excluding any period of imprisonment) after the commission
of a prior act of racketeering activity;

“(6) ‘unlawful debt’ means a debt (A ) incurred or contracted in
gambling activity which was in violation of the law of the United
States, a State or political subdivision thereof, or which is
unenforceable under State or Federal law in whole or in part as
to principal or interest because of the laws relating to usury, and
(B) which was incurred in connection with the business of gam-
bling in violation of the law of the United States, a State or politi-
cal subdivision thereof, or the business of lending money or a
thing of value at a rate usurious under State or Federal law, where
the usurious rate is at least twice the enforceable rate;

“{7) ‘racketeering investigator’ means any attorney or investi-
gator so designated %y the Attorney General and charged with the
duty of enforcing or carrying into effect this chapter;

“(8) ‘racketeering investigation’ means any inquiry conducted
by any racketeering investigator for the purpose of ascertaining
whether any person has been involved in any violation of this
chapter or of any final order, judgment, or decree of any court of
the United States, duly entered in any case or proceeding arising
under this chapter;

“(9) ‘documentary material’ includes any book, paper, docu-
ment, record, recording, or other material; and

%(10) ‘Attorney General’ includes the Attorney General of the
United States, the Deputy Attorney General of the United States,
any Assistant Attorney General of the United States, or any
employee of the Department of Justice or any employee of any
department or agency of the United States so designated by the
Attorney General to carry out the powers conferred on the
Attorney General by this chapter. Any department or agency so
designated may use in investigations authorized by this chapter
either the investigative provisions of this chapter or the investiga-
tive power of such department or agency otherwise conferred
by law.

“8 1962. Prohibited activities
“(a) It shall be unlawful for any person who has received any
income derived, directly or indirectly, from a pattern of racketeering
activity or through collection of an unlawful debt in which such person
has participated as a principal within the meaning of section 2, title 18,
65 stat. 717. [Jnited States Code, to use or invest, directly or indirectly, any part
of such income, or the proceeds of such income, in acquisition of any
interest in, or the establishment or operation of, any enterprise which
is engaged in, or the activities of which affect, interstate or foreign
commerce. A purchase of securities on the open market for purposes of
investment, and without the intention of controlling or participating
in the control of the issuer, or of assisting another to do so, shall not
be unlawful under this subsection if the securities of the issuer held
by the purchaser, the members of his immediate family, and his or
their accomplices in any pattern or racketeering activity or the collec-
tion of an unlawful debt after such purchase do not amount in the
aggregate to one percent of the outstanding securities of any one class,
and do not confer, either in law or in fact, the power to elect one or
more directors of the issuer.
“(b) It shall be unlawful for any person through a pattern of
racketeering activity or through collection of an unlawful debt to
acquire or maintain, directly or indirectly, any interest in or control
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of any enterprise which is engaged in, or the activities of which affect,
interstate or foreign commerce.

“(¢) It shall be unlawful for any person employed by or associated
with any enterprise engaged in, or the activities of which affect, inter-
state or foreign commerce, to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise’s affairs through a pattern
of racketeering activity or collection of unlawful debt.

“(d) It shall be unlawful for any person to conspire to violate any
of the provisions of subsections (a), (b), or (c¢) of this section.

“§1963. Criminal penalties

“ (a{) ‘Whoever violates any provision of section 1962 of this chapter
shall be fined not more than $25,000 or imprisoned not more than,

twenty years, or both, and shall forfeit to the United States (1) any

interest he has acquired or maintained in violation of section 1962,

and (2) any interest in, security of, claim against, or property or con-

tractual right of any kind affording a source of influence over, any

enterprise which he has established, operated, controlled, conducted,

or participated in the conduct of, in violation of section 1962.

“(b) In any action brought by the United States under this section, , Coutt restrain-
the district courts of the United States shall have jurisdiction to enter - ’
such restraining orders or prohibitions, or to take such other actions,
including, but not limited to, the acceptance of satisfactory perform-
ance bonds, in connection with any property or other interest subject
to forfeiture under this section, as it shall deem proper.

“(c) Upon conviction of a person under this section, the court shall _ Froperty. .
authorize the Attorney General to seize all property or other interest position.
declared forfeited under this section upon such terms and conditions
as the court shall deem proper. If a property right or other interest
is not exercisable or transferable for value by the United States, it
shall expire, and shall not revert to the convicted person. All provi-
sions of law relating to the disposition of property, or the proceeds
from the sale thereof, or the remission or mitigation of forfeitures
for violation of the customs laws, and the compromise of claims and
the award of compensation to informers in respect of such forfeitures
shall apply to forfeitures incurred, or alleged to have been incurred,
under the provisions of this section, inso%::r as applicable and not
inconsistent with the provisions hereof. Such duties as are imposed
upon the collector of customs or any other person with respect to the
disposition of property under the customs laws shall be performed
under this chapter by the Attorney General. The United States shall
dispose of all such Eroperty as soon as commercially feasible, making
due provision for the rights of innocent persons.

«§ 1964, Civil remedies

“(a) The district courts of the United States shall have jurisdic- ~Jurisdiction.
tion to prevent and restrain violations of section 1962 of this chapter
by issuing appropriate orders, including, but not limited to: ordering
any person to divest himself of any interest, direct or indirect, in any
enterprise; imposing reasonable restrictions on the future activities
or investments of any person, including, but not limited to, prohibit-
ing any person from engaging in the same type of endeavor as the
enterprise engaged in, the activities of which affect interstate or for-
eign commerce; or ordering dissolution or reor anization of any
enterprise, making due provision for the rights of innocent persons.

“(b) The Attorney General may institute proceedings under this
section. In any action brought by the United States under this section,
the court shall proceed as soon as practicable to the hearing and
determination thereof. Pending final determination thereof, the court
nay at any time enter such restraining orders or prohibitions, or take
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such other actions, including the acceptance of satisfactory perform-
ance bonds, as it shall deem proper.

“(c) Any person injured in his business or property by reason of
a violation 0¥ section 1962 of this chapter may sue therefor in any
appropriate United States district court and shall recover threefold
the damages he sustains and the cost of the suit, including a reason-
able attorney’s fee.

“(d) A final judgment or decree rendered in favor of the United
States in any criminal proceeding brought by the United States
under this chapter shall estop the defendant from denying the essen-
tial allegations of the criminal offense in any subsequent civil pro-
ceeding brought by the United States.

“§ 1965. Venue and process

“(a) Any civil action or proceeding under this chapter against an
person may be instituted in the district court of the United States
for any district in which such person resides, is found, has an agent,
or transacts his affairs.

“(b) In any action under section 1964 of this chapter in any dis-
trict court of the United States in which it is shown that the ends of
justice require that other parties residing in any other district be
brought before the court, the court may cause such parties to be
summoned, and process for that purpose may be served in any judicial
district of the United States by the marshal thereof.

“(c) In any civil or criminal action or proceeding instituted by
the United States under this chapter in the district court of the
United States for any judicial district, subpenas issued by such court
to compel the attendance of witnesses may bz served in any other judi-
cial distriet, except that in any civil action or proceeding no such sub-
pena shall be issued for service upon any individual who resides in
another district at a place more than one hundred miles from the place
at which such court is held without approval given by a judge of
such court upon a showing of good cause.

“(d) All other process in any action or proceeding under this
chapter may be served on any person in any judicial district in which
such person resides, is found, has an agent, or transacts his affairs.

“§ 1966. Expedition of actions

“In any civil action instituted under this chapter by the United
States in any district court of the United States, the Attorney General
may file with the clerk of such court a certificate stating that in his
opinion the case is of general public importance. A copy of that cer-
tificate shall be furnished immediately by such clerk to the chief judge
or in his absence to the presiding district judge of the district in which
such action is pending. Upon receipt of such copy, such judge shall
designate immediately a judge of that district to hear and determine
action. The judge so designated shall assign such action for hearing
as soon as practicable, participate in the hearings and determination
thereof, and cause such action to be expedited in every way.
“8§ 1967. Evidence

“In any proceeding ancillary to or in any civil action instituted by
the United States under this chapter the proceedings may be open
or closed to the public at the discretion of the court after consideration
of the rights of affected persons.
“§1968. Civil investigative demand

“(a) Whenever the Attorney General has reason to believe that any
gerson or enterprise may be in possession, custody, or control of any

ocumentary materials relevant to a racketeering investigation, he

may, prior to the institution of a civil or criminal proceeding thereon,
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issue in writing, and cause to be served upon such person, a civil
investigative demand requiring such person to produce such material
for examination.

“(b) Each such demand shall—

“(1) state the nature of the conduct constituting the alleged
racketeering violation which is under investigation and the provi-
sion of law applicable thereto;

“(2) describe the class or classes of documentary material pro-
duced thereunder with such definiteness and certainty as to permit
such material to be fairly identified;

“(3) state that the demand is returnable forthwith or prescribe
a return date which will provide a reasonable period of time
within which the material so demanded may be assembled and
made available for inspection and copying or reproduction; and

“(4) identify the custodian to whom such material shall be
made available.

“{¢) No such demand shall—

“(1) contain any requirement which would be held to be unrea-
sonable if contained in a subpena duces tecum issued by a court of
the United States in aid of a grand jury investigation of such
alleged racketeering violation; or

“(2) require the production of any documentary evidence
which would be privileged from disclosure if demanded by a sub-
pena duces tecum issued by a court of the United States in aid of a
grand jury investigation of such alleged racketeering violation.

“(d) Service of any such demand or any petition filed under this
section may be made upon a person by—

“(1) delivering a duly executed copy thereof to any partner,
executive officer, managing agent, or general agent thereof, or
to any agent thereof authorized by appointment or by law to
receive service of process on behalf of such person, or upon any
individual person;

“(2) delivering a duly executed copy thereof to the principal
office or place of business of the person to be served; or

“(3) depositing such copy in the United States mail, by reg-
istered or certified mail duly addressed to such person at its prin-
cipal office or place of business.

“(e) A verified return by the individual serving any such demand
or petition setting forth the manner of such service shall be prima
facie proof of such service. In the case of servicé by registered or
certified mail, such return shall be accompanied by the return post
office receipt of delivery of such demand. )

“(f) (1) The Attorney General shall designate a racketeering
investigator to serve as racketeer document custodian, and such addi-
tional racketeering investigators as he shall determine from time to
time to be necessary to serve as deputies to such officer. ) .

“(2) Any person upon whom any demand issued under this section
has been duly served shall make such material available for inspec-
tion and copying or reproduction to the custodian designated therein
at the principal place of business of such person, or at such other
place as such custodian and such person thereafter may agree and
prescribe in writing or as the court may direct, pursuant to this sec-
tion on the return date specified in such demand, or on such later date
as such custodian may prescribe in writing. Such person may upon
written agreement between such person and the custodian substitute
for copies of all or any part of such material originals thereof.

“(8) The custodian to whom any documentary material is so deliv-
ered shall take physical possession thereof, and shall be responsi-
ble for the use made thereof and for the return thereof pursuant to
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this chapter. The custodian may canse the preparation of such copies
of such documentary material as may be required for official use under
regulations which shall be promulgated by the Attorney General.
While in the possession of the custodian, no material so produced shall
be available for examination, without the consent of the person who
produced such material, by any individual other than the Attorney
General. Under such reasonable terms and conditions as the Attorney
General shall prescribe, documentary material while in the possession
of the custodian shall be available for examination by the person who
produced such material or any duly authorized representatives of such
erson.

“(4) Whenever any attorney has been designated to appear on behalf
of the United States before any court or grand jury in any case
or proceeding involving any alleged violation of this chapter, the
custodian may deliver to such attorney such documentary material in
the possession of the custodian as such attorney determines to be
required for use in the presentation of such case or proceeding on behalf
of the United States. Upon the conclusion of any such case or proceed-
ing, such attorney shall return to the custodian any documentary mate-
rial so withdrawn which has not passed into the control of such
court or grand jury through the introduction thereof into the record
of such case or proceeding.

“(5) Upon the completion of—

“(1) the racketeering investigation for which any documentary

material was produced under this chapter, and

“(ii) any case or proceeding arising from such investigation,
the custodian shall return to the person who produced such material
all such material other than copies thereof made by the Attorney
General pursuant to this subsection which has not passed into the
control of any court or grand jury through the introduction thereof
into the record of such case or proceeding.

“(6) When any documentary material has been produced by any
person under this section for use in any racketeering investigation,
and no such case or proceeding arising therefrom has been instituted
within a reasonable time after completion of the examination and
analysis of all evidence assembled in the course of such investiga-
tion, such person shall be entitled, upon written demand made upon
the Attorney General, to the return of all documentary material other
than copies thereof made pursuant to this subsection so produced by
such person.

“(7) In the event of the death, disability, or separation from serv-
ice of the custodian of any documentary material produced under
any demand issued under this section or the official relief of such
custodian from responsibility for the custody and control of such
material, the Attorney General shall promptly—

“ (i) designate another racketeering investigator to serve as
custodian thereof, and
“(ii) transmit notice in writing to the person who produced
such material as to the identity and address of the successor so
designated.
Any successor so designated shall have with regard to such materials
all duties and responsibilities imposed by this section upon his pred-
ecessor in office with regard thereto, except that he shall not be held
responsible for any default or dereliction which occurred before his
designation as custodian.

“(g) Whenever any person fails to comply with any civil investi-
gative demand duly served upon him under this section or whenever
satisfactory copying or reproduction of any such material cannot be
done and such person refuses to surrender such material, the Attorney
General may file, in the district court of the United States for any
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judicial distriet in which such person resides, is found, or transacts
business, and serve upon such person a petition for an order of such
court for the enforcement of this section, except that if such person
transacts business in more than one such district such petition shall be
filed in the district in which such person maintains his principal place
of business, or in such other district in which such person transacts
business as may be agreed upon by the parties to such petition.

“(h) Within twenty days after the service of any such demand upon
any person, or at any time before the return date specified in the
demand, whichever period is shorter, such person may file, in the dis-
trict court of the United States for the judicial district within which
such person resides, is found, or transacts business, and serve upon such
custodian a petition for an order of such court modifying or setting
aside such demand. The time allowed for compliance with the demand
in whole or in part as deemed proper and ordered by the court shall not
run during the Tndenoy of such petition in the court. Such petition
shall specify each ground upon which the petitioner relies in seeking
such relief, and may be based upon any failure of such demand to com-
ply with the provisions of this section or upon any constitutional or
other legal right or privilege of such person.

“(i) At any time during which any custodian is in custody or con-
trol of any documentary material delivered by any person in com-
pliance with any such demand, such person may file, in the district
court of the United States for the judicial district within which the
office of such custodian is situated, and serve upon such custodian a
petition for an order of such court requiring the performance by
such custodian of any duty imposed upon him by this section.

“(j) Whenever any petition is filed in any district court of the
United States under this section, such court shall have jurisdiction to
hear and determine the matter so presented, and to enter such order
or orders as may be required to carry into effect the provisions of
this section.”

(b) The table of contents of part I, title 18, United States Code,
is amended by adding immediately after

“95. Racketeering . o o 1951
the following new item:
“96. Racketeer Influenced and Corrupt Organizations___________________ 1961"

Sec. 902. (a) Paragraph (c), subsection (1), section 25186, title 18,

United States Code, is amended by inserting at the end thereof between 82 stat. 216.
the parenthesis and the semicolon ¥, section 1963 (violations with
respect to racketeer influenced and corrupt organizations)”.

(b) Subsection (8), section 2517, title 18, United States Code, is
amended by striking “criminal proceedings in any court of the United
States or of any State or in any Federal or State grand jury pro-
ceeding” and inserting in lieu thereof “proceeding held under the
authority of the United States or of any State or political subdivision
thereof”.

Skc. 903. The third paragraph, section 1505, title 18, United States
Code, is amended by inserting “or section 1968 of this title” after 76 stat. ss1.
“Act” and before “willfully”.

Skc. 904. (a) The provisions of this title shall be liberally construed
to effectuate its remedial purposes.

(b) Nothing in this title shall supersede any provision of Federal, _ Federal and
State, or other law imposing criminal penalties or affording civil rem- Srpecier ™’
edies 1n addition to those provided for in this title.

(c) Nothing contained in this title shall impair the authority of any
attorney representing the United States to—

1) lay before any grand jury impaneled by any district court of
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the United States any evidence concerning any alleged racketeer-
ing violation of law;

(2) invoke the power of any such court to compel the production
of any evidence before any such grand jury; or

(3) institute any proceeding to enforce any order or process
issued in execution of such power or to punish disobedience of any
such order or process by any person.

TITLE X—DANGEROUS SPECIAL OFFENDER
SENTENCING

62 Stat. 837. Skc. 1001, (a) Chapter 227, title 18, United States Code, is amended
18 USC 3561- by adding at the end thereof the following new sections:

3574.
“§ 3575. Increased sentence for dangerous special offenders

“(a) Whenever an attorney charged with the prosecution of a
defendant in a court of the United States for an alleged felony com-
mitted when the defendant was over the age of twenty-one years has
reason to believe that the defendant is a dangerous special offender
such attorney, a reasonable time before trial or acceptance by the court
of a plea of guilty or nolo contendere, may sign and file with the court,
and may amend, a notice (1) specifying that the defendant is a dan-
gerous special offender who upon convietion for such felony is subject
to the imposition of a sentence under subsection (b) of this section,
and (2) setting out with particularity the reasons why such attorney
believes the defendant to be a dangerous special offender. In no case
shall the fact that the defendant is alleged to be a dangerous special
offender be an issue upon the trial of such felony, be disclosed to the
jury, or be disclosed before any plea of guilty or nolo contendere or
verdict or finding of guilty to the presiding judge without the con-
sent of the parties. If the court finds that the filing of the notice as
a public record may prejudice fair consideration of a pending criminal
matter, it may order the notice sealed and the notice shall not be
subject to subpena or public inspection during the pendency of such
criminal matter, except on order of the court, but shall be subject to
inspection by the defendant alleged to be a dangerous special offender
and his counsel.

“(b) Upon any plea of guilty or nolo contendere or verdict or find-
ing of guilty of the defendant of such felony, a hearing shall be held,
before sentence is imposed, by the court sitting without a jury. The
court shall fix a time for the hearing, and notice thereof shall be given
to the defendant and the United States at least ten days prior thereto.
The court shall permit the United States and counsel for the defend-
ant, or the defendant if he is not represented by counsel, to inspect
the presentence report sufficiently prior to the hearing as to afford a
reasonable opportunity for verification. In extraordinary cases, the
court may withhold material not relevant to a proper sentence,
diagnostic opinion which might seriously disrupt a program of reha-
bilitation, any source of information obtained on a promise of con-
fidentiality, and material previously disclosed in open court. A court
withholding all or part of a presentence report shall inform the
parties of its action and place in the record the reasons therefor. The
court may require parties inspecting all or part of a presentence
report to give notice of any part thereof intended to be controverted.
In connection with the hearing, the defendant and the United States
shall be entitled to assistance of counsel, compulsory process, and
cross-examination of such witnesses as appear at the hearing. A duly
authenticated copy of a former judgment or commitment shall be
prima facie evidence of such former judgment or commitment. If it

Compendium_Roth
Page 0057



3:17-cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14747 Page 69 ¢

84 SrtaT. ] PUBLIC LAW 91-452—0CT. 15, 1970 949

appears by a preponderance of the information, including informa-
tion submitted during the trial of such felony and the sentencing
hearing and so much of the presentence report as the court relies
upon, that the defendant is a dangerous special offender, the court
shall sentence the defendant to imprisonment for an appropriate
term not to exceed twenty-five years and not disproportionate in
severity to the maximum term otherwise authorized by law for such
felony. Otherwise it shall sentence the defendant in accordance with
the law prescribing penalties for such felony. The court shall place
in the record its findings, including an identification of the informa-
tion relied upon in making such findings, and its reasons for the
sentence imposed.

“(c) This section shall not prevent the imposition and execution of a
sentence of death or of imprisonment for life or for a term exceeding
twenty-five years upon any person convicted of an offense so
punishable.

“(d) Notwithstanding any other provision of this section, the court
shall not sentence a dangerous special offender to less than any manda-
tory minimum penalty prescribed by law for such felony. This section
shall not be construed as creating any mandatory minimum penalty.

“(e) A defendant is a special offender for purposes of this section
if—

“(1) the defendant has previously been convicted in courts of
the United States, a State, the District of Columbia, the Common-
wealth of Puerto Rico, a territory or possession of the United
States, any political subdivision, or any department, agency, or
instrumentality thereof for two or more offenses committed on
occasions different from one another and from such felony and
punishable in such courts by death or imprisonment in excess of
one year, for one or more of such convictions the defendant has
been imprisoned prior to the commission of such felony, and less
than five years have elapsed between the commission of such fel-
ony and either the defendant’s release, on parole or otherwise,
from imprisonment for one such conviction or his commission of
the last such previous offense or another offense punishable by
death or imprisonment in excess of one year under applicable laws
of the United States, a State, the District of Columbia, the Com-
monwealth of Puerto Rico, a territory or possession of the United
States, any political subdivision, or any department, agency or
instrumentality thereof; or

“(2) the defendant committed such felony as part of a pattern
of conduct which was criminal under applicable laws of any juris-
diction, which constituted a substantial source of his income, and
in which he manifested special skill or expertise; or

“(3) such felony was, or the defendant committed such felony
in furtherance of, a conspiracy with three or more other persons
to engage in a pattern of conduct eriminal under applicable laws
of any jurisdiction, and the defendant did, or agreed that he
would, initiate, organize, plan, finance, direct, manage, or super-
vise all or part of such conspiracy or conduct, or give or receive
a bribe or use force as all or part of such conduct.

A conviction shown on direct or collateral review or at the hearing to
be invalid or for which the defendant has been pardoned on the ground
of innocence shall be disregarded for purposes of paragraph ( 1) of
this subsection. In support of findings under paragraph (2) of this
subsection, it may be shown that the defendant hashad in his own name
or under his control income or property not explained as derived from
a source other than such conduct. For purposes of paragraph (2) of
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this subsection, a substantial source of income means a source of income
which for any period of one year or more exceeds the minimum wage,
determined on the basis of a ferty-hour week and a fifty-week year,
without reference to exceptions, under section 6(a) (1) of the Fair

29 usc 206.  Labor Standards Act of 1938 (52 Stat. 1602, as amended 80 Stat. 838),
and as hereafter amended, for an employee engaged in commerce or in
the production of goods for commerce, and which for the same period
exceeds fifty percent of the defendant’s declared adjusted gross income
under section 62 of the Internal Revenue Act of 1954 (68A Stat. 17, as

26 USC 62. amended 83 Stat. 655), and as hereafter amended. For purposes of
paragraph (2) of this subsection, special skill or expertise in criminal
conduct includes unusual knowledge, judgment or ability, including
manual dexterity, facilitating the initiation, organizing, planning,
financing, direction, management, supervision, execution or concea%
ment of criminal conduct, the enlistment of accomplices in such con-
duet, the escape from detection or apprehension for such conduct, or
the disposition of the fruits or proceeds of such conduct. For purposes
of paragraphs (2) and (3) of this subsection, criminal conduct forms
a pattern if it embraces criminal acts that have the same or similar
purposes, results, participants, victims, or methods of commission, or
otherwise are interrelated by distinguishing characteristics and are
not isolated events.

“(f) A defendant is dangerous for purposes of this section if a
period of confinement longer than that provided for such felony is
required for the protection of the public from further criminal conguct
by the defendant. )

“(g) The time for taking an appeal from a conviction for which
sentence is imposed after proceedings under this section shall be
measured from imposition of the original sentence,

“8 8576. Review of sentence

“With respect to the imposition, correction, or reduction of a sen-
tence after proceedings under section 3575 of this chapter, a review
of the sentence on the record of the sentencing court may be taken
by the defendant or the United States to a court of appeals. Any
review of the sentence taken by the United States shall be taken at
least five days before expiration of the time for taking a review of
the sentence or appeal of the conviction by the defendant and shall
be diligently prosecuted. The sentencing court may, with or without
motion and notice, extend the time for taking a review of the sentence
for a period not to exceed thirty days from the expiration of the time
otherwise prescribed by law. The court shall not extend the time for
taking a review of the sentence by the United States after the time
has expired. A court extending the time for taking a review of the
sentence by the United States shall extend the time for taking a
review of the sentence or appeal of the conviction by the defendant
for the same period. The taking of a review of the sentence by the
United States shall be deemed the taking of a review of the sentence
and an appeal of the conviction by the defendant. Review of the
sentence shall include review of whether the procedure employed was
lawful, the findings made were clearly erroneous, or the sentencing
court’s discretion was abused. The court of appeals on review of the
sentence may, after considering the record, including the entire pre-
sentence report, information submitted during the trial of such felony
and the sentencing hearing, and the findings and reasons of the sen-
tencing court, affirm the sentence, impose or direct the imposition of
any sentence which the sentencing court could originally have
imposed, or remand for further sentencing proceedings and imposi-
tion of sentence, except that a sentence may be made more severe only
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on review of the sentence taken by the United States and after hear-
ing. Failure of the United States to take a review of the imposition of
the sentence shall, upon review taken by the United States of the cor-
rection or reduction of the sentence, foreclose imposition of a sentence
more severe than that previously imposed. Any withdrawal or dis-
missal of review of the sentence taken by the United States shall
foreclose imposition of a sentence more severe than that reviewed but
shall not otherwise foreclose the review of the sentence or the appeal
of the conviction. The court of appeals shall state in writing the
reasons for its disposition of the review of the sentence. Any review
of the sentence taken by the United States may be dismissed on a
showing of abuse of the right of the United States to take such review.

“§ 3577. Use of information for sentencing

“No limitation shall be placed on the information conceruing the
background, character, and conduct of a person convicted of an offense
which a court of the United States may receive and consider for the
purpose of imposing an appropriate sentence.

“§ 3578, Conviction records

“(a) The Attorney General of the United States is authorized to
establish in the Department of Justice a repository for records of con-
victions and determinations of the validity of such convictions.

“(b) Upon the conviction thereafter of a defendant in a court of
the United States, the District of Columbia, the Commonwealth of
Puerto Rico, a territory or possession of the United States, any
political subdivision, or any department, agency, or instrumentality
thereof for an offense punishable in such court by death or imprison-
ment in excess of one year, or a judicial determination of the validit
of such conviction on collateral review, the court shall cause a certi-
fied record of the conviction or determination to be made to the reposi-
tory in such form and containing such information as the Attorney
General of the United States shall by regulation prescribe.

“(c) Records maintained in the repository shall not be public
records. Certified copies thereof—

“(1) may be furnished for law enforcement purposes on request
of a court or law enforcement or corrections officer of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the United States, any political
subdivision, or any department, agency, or instrumentality
thereof;

“(2) may be furnished for law enforcement purposes on
request of a court or law enforcement or corrections officer of a
State, any political subdivision, or any department, agency, or
instrumentality thereof, if a statute of such State requires that,
upon the conviction of a defendant in a court of the State or any
political subdivision thereof for an offense punishable in such
court by death or imprisonment in excess of one year, or a judicial
determination of the validity of such conviction on collateral
review, the court cause a certified record of the conviction or
determination to be made to the repository in such form and con-
taining such information as the Attorney General of the United
States shall by regulation prescribe; and

“(8) shall be prima facie evidence in any court of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the United States, any politi-
cal subdivision, or any department, agency, or instrumentality
thereof, that the convictions occurred and whether they have been
judicially determined to be invalid on collateral review,

47-348 O - 72 - 64 (Pt. 1)
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Hearing notice. “(d) The Attorney General of the United States shall give reason-
able public notice, and afford to interested parties opportunity for hear-
ing, prior to prescribing regulations under this section.”

(b) The analysis of chapter 227, title 18, United States Code, is
amended by adding at the end thereof the following new items:
“3575. Increased sentence for dangerous special offenders.

“8576. Review of sentence.
“8577. Use of information for sentencing.
“3578. Conviction records.”

80 Stat. 215. Sec. 1002. Section 3148, chapter 207, title 18, United States Code,
is amended by adding “or sentence review under section 3576 of this
title” immediately after “sentence”.

TITLE XI—REGULATION OF EXPLOSIVES

PURPOSE

Skc. 1101. The Congress hereby declares that the purpose of this
title is to protect interstate and foreign commerce against interfer-
ence and interruption by reducing the hazard to persons and property
arising from misuse and unsafe or insecure storage of explosive
materials. It is not the purpose of this title to place any undue or
unnecessary Federal restrictions or burdens on law-abiding citizens
with respect to the acquisition, possession, storage, or use of explosive
materials for industrial, mining, agricultural, or other lawful pur-
poses, or to provide for the imposition by Federal regulations of any
procedures or requirements other than those reasona%]y necessary to
implement and effectuate the provisions of this title.

Sec. 1102. Title 18, United States Code, is amended by adding after

68 Stat. 170;  chapter 39 the following chapter:

74 Stat. 87, 808,
1BUSCB «Chapter 40.—IMPORTATION, MANUFACTURE, DISTRIBU-
TION AND STORAGE OF EXPLOSIVE MATERIALS

“See,
“841. Definitions.
“842. Unlawful acts.
“843. Licensing and user permits.
“844. Penalties.
“g45, Exceptions; relief from disabilities.
«g846. Additional powers of the Secretary.
“847. Rules and regulations.
“848. Effect on State law.
“8 841, Definitions -
“As used in this chapter—

“(a) ‘Person’ means any individual, corporation, company, asso-
ciation, firm, partnership, society, or joint stock company.

“(b) “Interstate or foreign commerce’ means commerce between
any place in a State and any place outside of that State, or within
any possession of the United States (not including the Canal
Zone) or the District of Columbia, and commerce between places
within the same State but through any place outside of that State.
‘State’ includes the District of Columbia, the Commonwealth of
Puerto Rico, and the possessions of the United States (not includ-
ing the Canal Zone).

“(c) ‘Explosive materials’ means explosives, blasting agents,
and detonators.

“(d) Except for the purposes of subsections %d), (e), (£), (2),
(h), (1), and (j) of section 844 of this title, ‘explosives’ means any
chemical compound mixture, or device, the primary or common
purpose of which is to function by explosion; the term includes,
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but is not limited to, dynamite and other high explosives, black

powder, pellet powder, initiating explosives, detonators, safety

fuses, squibs, detonating cord, igniter cord, and igniters. The Sec- _Publication in
retary shall publish and revise at least annually in the Federal Feders! Reeister.
Register a list of these and any additional explosives which he

determines to be within the coverage of this chapter. For the

purposes of subsections (d), (e), (f), (2), (h), and (i) of section

844 of this title, the term ‘explosive’ is defined in subsection (j) of

such section 844.

“(e) ‘Blasting agent’ means any material or mixture, consisting
of fuel and oxidizer, intended for blasting, not otherwise defined
as an explosive : Provided, That the finished product, as mixed for
use or shipment, cannot be detonated by means of a numbered 8 test.
blasting cap when unconfined.

“(f) ‘Detonator’ means any device containing a detonating
charge that is used for initiating detonation in an explosive; the
term includes, but is not limited to, electric blasting caps of
instantaneous and delay types, blasting caps for use with safety
fuses and detonating-cord delay connectors.

“(g) ‘Importer’ means any person engaged in the business of
importing or bringing explosive materials into the United States
for purposes of sale or distribution.

“(h) ‘Manufacturer’ means any person engaged in the business
of manufacturing explosive materials for purposes of sale or dis-
tribution or for his own use.

“(i) ‘Dealer’ means any person engaged in the business of dis-
tributing explosive materlalps at wholesale or retail.

“(j) ‘Permittee’ means any user of explosives for a lawfnl
purpose, who has obtained a user permit under the provisions
of this chapter.

“(k) ‘Secretary’ means the Secretary of the Treasury or his
delegate.

“(1) “Crime punishable by imprisonment for a term exceeding
one year’ shall not mean (1) any Federal or State offenses per-
taining to antitrust violations, unfair trade practices, restraints
of trade, or other similar offenses relating to the regulation of
business practices as the Secretary may by regulation designate,
or (2) any State offense (other than one involving a firearm or
explosive) classified by the laws of the State as a misdemeanor
and punishable by a term of imprisonment of two years or less.

“(m) ‘Licensee’ means any importer, manufacturer, or dealer
licensed under the provisions of this chapter.

“(n) ‘Distribute’ means sell, issue, give, transfer, or otherwise
dispose of.

“§ 842. Unlawful acts
‘“(a) Itshall be unlawful for any person—

“(1) to engage in the business of importing, manufacturing,
or dealing in explosive materials without a license issued under
this chapter;

“(2) knowingly to withhold information or to make any false
or fictitious oral or written statement or to furnish or exhibit
any false, fictitious, or misrepresented identification, intended or
likely to deceive for the purpose of obtaining explosive mate-
rials, or a license, permit, exemption, or relief from disability
under the provisions of this chapter; and )

“(8) other than a licensee or permittee knowingly—

“(A) to transport, ship, cause to be transported, or re-
ceive in interstate or foreign commerce any explosive mate-
rials, except that a person who lawfully purchases explosive
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materials from a licensee in a State contiguous to the State
in which the purchaser resides may ship, transport, or cause
to be transported such explosive materials to the State in
which he resides and may receive such explosive materials
in the State in which he resides, if such transportation, ship-
ment, or receipt is permitted by the law of the State in which
he resides; or

“(B) to distribute explosive materials to any person (other
than a licensee or permittee) who the distributor knows or
has reasonable cause to believe does not reside in the State
in which the distributor resides.

“(b) It shall be unlawful for any licensee knowingly to distribute
any explosive materials to any person except—

“(1) a licensee;

“(2) a permittee; or

“(3) a resident of the State where distribution is made and
in which the licensee is licensed to do business or a State con-
tiguous thereto if permitted by the law of the State of the
purchaser’s residence.

“(c) It shall be unlawful for any licensee to distribute explosive
materials to any person who the licensee has reason to believe intends
to transport such explosive materials into a State where the purchase,
possession, or use of explosive materials is prohibited or which does
1ot permit its residents to transport or ship explosive materials into
it or to receive explosive materials in it.

“(d) It shall be unlawful for any licensee knowingly to distribute
explosive materials to any individual who:

“(1) is under twenty-one years of age;

“(2) has been convicted in any court of a crime punishable by
imprisonment for a term exceeding -one year;

«(8) is under indictment for a crime punishable by imprison-
ment for a term exceeding one year;

“(4) is a fugitive from justice;

“(5) is an unlawful user of marihuana (as defined in section

S 4761 of the Internal Revenue Code of 1954) or any depressant or
’ stimulant drug (as defined in section 201(v) of the Federal Food,
79 Stat. 227; Drug, and Cosmetic Act) or narcotic drug (as defined in section
A Vg 4721(a) of the Internal Revenue Code of 1954) ; or
74 Stat. 57. “(6) has been adjudicated a mental defective.
26 USC 4731, “(e) It shall be unlawful for any licensee knowingly to distribute

any explosive materials to any person in any State where the purchase,
possession, or use by such person of such explosive materials would be
1n violation of any %tate law or any published ordinance applicable at
the place of distribution.

oRecord requires & (f) Tt shall be unlawful for any licensee or permittee willfully to
) manufacture, import, purchase, distribute, or receive explosive
materials without making such records as the Secretary ma%f by regu-
lation require, including, but not limited to, a statement o intended
use, the name, date, place of birth, social security number or taxpayer
identification number, and place of residence of any natural person
to whom explosive materials are distributed. If explosive materials
are distributed to a corporation or other business entity, such records
shall include the identity and principal and local places of business ard
the name, date, place of birth, and place of residence of the natural
person acting as agent of the corporation or other business entity in

arranging the distribution. ) _
“(g) It shall be unlawful for any licensee or permittee knowingly
to make any false entry in any record which he is required to keep
pursuant to this section or regulations promulgated under section 847

Post, p- 959.  of this title.
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“(h) It shall be unlawful for any person to receive, conceal, trans-
port, ship, store, barter, sell, or dispose of any explosive materials
knowing or having reasonable cause to believe that such explosive
materials were stolemn,
“(1) It shall be unlawful for any person— )
“(1) who is under indictment for, or who has been convicted
in any court of, a crime punishable by imprisonment for a term
exceeding one year;
“(2) who is a fugitive from justice; ]
“(3) who is an unlawtul user of or addicted to marihuana (as
defined in section 4761 of the Internal Revenue Code of 1954) o84 Stat. S65.
or any depressant or stimulant drug (as defined in section 201(v) 2 USC 701
of the Federal Food, Drug, and Cosmetic Act) or narcotic drug gy Sooiat. 227
(as defined in section 473I(a) of the Internal Revenue Code of ot DS G a2l
1954) ; or 74 Stat, 57,
“(4) who has been adjudicated as a mental defective or who 26 USC 4731
has been committed to a mental institution;
to ship or transport any explosive in interstate or foreign commerce
or to receive any explosive which has been shipped or transported in
interstate or foreign commerce.
“(3) It shall be unlawful for any person to store any explosive
material in a manner not in conformity with regulations promulgated
by the Secretary. In promulgating such regulations, the Secretary
sKall take into consideration the class, type, and quantity of explosive
materials to be stored, as well as the standards of safety and security
recognized in the explosives industry.
“(k) It shall be unlawful for any person who has knowledge of the
theft or loss of any explosive materials from his stock, to fail to report
such theft or loss within twenty-four hours of discovery thereof, to the
Secretary and to appropriate local authorities.

“§ 843. Licenses and user permits

“(a) An application for a user permit or a license to import, manu-
tacture, or deal in explosive materials shall be in such form and con-
tain such information as the Secretary shall by regulation prescribe.
Each applicant for a license or permit shall pay a fee to be charged as
set by the Secretary, said fee not to exceed $200 for each license or
permit, Each license or permit shall be valid for no longer than three
years from date of issuance and shall be renewable upon the same con-
ditions and subject to the same restrictions as the original license or
permit and upon payment of a renewal fee not to exceed one-half of
the original fee.

“(b) Upon the filing of a proper application and payment of the
prescribed fee, and subject to the provisions of this chapter and other
applicable laws, the Secretary shall issue to such applicant the appro-
priate license or permit if—

“(1) the applicant (including in the case of a corporation,
partnership, or association, any individual possessing, directly
or indirectly, the power to direct or cause the direction of the
management and policies of the corporation, partnership, or
association) is not a person to whom the distribution of explosive
materials would be unlawful under section 842 (d) of this chapter;

“(2) the applicant has not willfully violated any of the pro-
visions of this chapter or regulations 1ssued hereunder;

“(3) the applicant has in a State premises from which he con-
ducts or intends to conduct business;

“(4) the applicant has a place of storage for explosive materials
which meets such standards of public safety and security against
theft as the Secretary by regulations shall prescribe; and
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“(5) the applicant has demonstrated and certified in writing
that he is familiar with all published State laws and local ordi-
nances relating to explosive materials for the location in which
he intends to do business.

License “(c) The Secretary shall approve or deny an application within a
authority. period of forty-five days beginning on the date such application is
received by the Secretary.

“(d) The Secretary may revoke any license or permit issued under
this section if in the opinion of the Secretary the holder thereof has
violated any provision of this chapter or any rule or regulation pre-
seribed by the Secretary under this chapter, or has become ineligible
to acquire explosive materials under section 842(d). The Secretary’s
action under this subsection may be reviewed only as provided in sub-
section (e) (2) of this section.

Dental or revo- “(e) (1) Any person whose application is denied or whose license
gavions wAtten  r permit is revoked shall receive a written notice from the Secretary
stating the specific grounds upon which such denial or revocation 1s
based. Any notice of a revocation of a license or permit shall be given
to the holder of such license or permit prior to or concurrently with
the effective date of the revocation,
Judicial “(2) If the Secretary denies an application for, or revokes a license,
review. or permit, he shall, upon request by the aggrieved party, promptly hold
a hearing to review his denial or revocation. In the case of a revocation,
the Secretary may upon a request of the holder stay the effective date
of the revocation, A hearing under this section shall be at a location
convenient to the aggrieved party. The Secretary shall give written
notice of his decision to the aggrieved party within a reasonable time
after the hearing. The aggrieved party may, within sixty days after
receipt of the Secretary’s written decision, file a petition with the
United States court of appeals for the district in which he resides or
has his principal place of business for a judicial review of such denial
or revocation, pursuant to sections 701-706 of title 5, United States

80 Stat. 392, Code.
Records, “(f) Licensees and permittees shall make available for inspection
availability. . N .
at all reasonable times their records kept pursuant to this chapter

or the regulations issued hereunder, and shall submit to the Secretary
such reports and information with respect to such records and the
contents thereof as he shall by regulations prescribe. The Secretary
may enter during business hours the premises (including places of
storage) of any licensee or permittee, for the purpose of inspecting
or examining (1) any records or documents required to be kept by
such licensee or permittee, under the provisions of this chapter or
regulations issued hereunder, and (2) any explosive materials kept
or stored by such licensee or permittee at such premises. Upon the
request of any State or any political subdivision thereof, the Secretar
may make available to such State or any political subdivision thereoi,
any information which he may obtain by reason of the provisions
of this chapter with respect to the identification of persons within
such State or political subdivision thereof, who have purchased or
received explosive materials, together with a description of such
explosive materials.

“(g) Licenses and permits issued under the provisions of subsec-
tion (b) of this section shall be kept posted and kept available for
inspection on the premises covered by the license and permit.

“§ 844, Penalties

“(a) An%r person who violates subsections (a) through (i) of sec-
tion 842 of this chapter shall be fined not more than $10,000 or
imprisoned not more than ten years, or hoth.
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“(b) Any person who violates any other provision of section 842 4nte, p. 953.
of this chapter shall be fined not more than $1,000 or imprisoned not
more than one year, or both.

“(c) Any explosive materials involved or used or intended to be
used in any violation of the provisions of this chapter or any other rule
or regulation promulgated thereunder or any violation of any criminal
law of the United States shall be subject to seizure and forfeiture, and
all provisions of the Internal Revenue Code of 1954 relating to the
seizure, forfeiture, and disposition of firearms, as defined in section
5845 (a) of that Code, shall, so far as applicable, extend to seizures and 82 stat. 1230.
forfeitures under the provisions of this chapter. 26 USC 5845.

“(d) Whoever transports or receives, or attempts to transport or
receive, in interstate or foreign commerce any explosive with the
knowledge or intent that it will be used to kill, injure, or intimidate
any individual or unlawfully to damage or destroy any building,
vehicle, or other real or personal property, shall be imprisoned for not
more than ten years, or fined not more than $10,000, or both; and if
personal injury results shall be imprisoned for not more than twenty
years or fined not more than $20,000, or both; and if death results,
shall be subject to imprisonment for any term of years, or to the death
penalty or to life imprisonment as provided in section 34 of this title. 70 stat. 540.

“(e) Whoever, through the use of the mail, telephone, telegraph, '*S¢3*
or other instrument of commerce, willfully makes any threat, or
maliciously conveys false information knowing the same to be false,
concerning an attempt or alleged attempt being made, or to be made,
to kill, injure, or intimidate any individual or unlawfully to damage
or destroy any building, vehicle, or other real or personal property by
means of an explosive shall be imprisoned for not more than five years
or fined not more than $5,000, or both.

“(f) Whoever maliciously damages or destroys, or attempts to
damage or destroy, by means of an explosive, any building, vehicle,
or other personal or real property in whole or in part owned, pos-
sessed, or used by, or leased to, the United States, any department or
agency thereof, or any institution or organization receiving Federal
financial assistance shall be imprisoned for not more than ten years,
or fined not more than $10,000, or both; and if personal injury
results shall be imprisoned for not more tlian twenty years, or fined
not more than $20,000, or both; and if death results shall be subject
to imprisonment for any term of years, or to the death penalty or to
life imprisonment as provided in section 34 of this title.

“(g) Whoever possesses an explosive in any building in whole or
in part owned, possessed, or used by, or leased to, the United States
or any department or agency thereof, except with the written consent
of the agency, department, or other person responsible for the man-
agement of such building, shall be imprisoned for not more than one

ear, or fined not more than $1,000, or both.

“(h) Whoever— . .

“(1) uses an explosive to commit any felony which may be
prosecuted in a court of the United States, or o
“(2) carries an explosive unlawfully during the commission
of any felony which may be prosecuted in a court of the United
States
shall be ser’ltenced to a term of imprisonment for not less than one year
nor more than ten years. In the case of his second or subsequent con-
viction under this subsection, such person shall be sentenced to a term
of imprisonment for not less than five years nor more than twenty-five
years, and, notwithstanding any other provision of law, the court shall
not suspend the sentence of such person or give him a probationary
sentence.
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“(i) Whoever maliciously damages or destroys, or attempts to dam-
age or destroy, by means of an explosive, any building, vehicle, or
other real or personal property used in interstate or foreign commerce
or in any activity affecting interstate or foreign commerce shall be
imprisoned for not more than ten years or fined not more than $10,000,
or both; and if personal injury results shall be imprisoned for not
more than twenty years or fined not more than $20,000, or both; and if
death results shall also be subject to imprisonment for any term of
years, or to the death penalty or to life imprisonment as provided in
section 84 of this title.

“(j) For the purposes of subsections (d), (e), (f), (g), (h),and (i)

“Explosive.”  of this section, the term ‘explosive’ means gunpowders, powders used
for blasting, all forms of high explosives, blasting materials, fuzes
(other than electric circuit breakers), detonators, and other detonating
agents, smokeless powders, other explosive or incendiary devices

82 Stat. 91. within the meaning of paragraph (5) of section 232 of this title, and

18 USC 232 any chemical compounds, mechanical mixture, or device that contains
any oxidizing and combustible units, or other ingredients, in such pro-
portions, quantities, or packing that ignition by fire, by friction, by
concussion, by percussion, or by detonation of the compound, mixture,
or device or any part thereof may cause an explosion.

“§ 845. Exceptions; relief from disabilities

“(a) Except in the case of subsections (d), (e), (f), (g), (h),
and (1) of section 844 of this title, this chapter shall not apply to:

“(1) any aspect of the transportation of explosive materials
via railroad, water, highway, or air which are regulated by the
Ufnited States Department of Transportation and agencies there-
of ;

“(2) the use of explosive materials in medicines and medicinal
agents in the forms prescribed by the official United States Phar-
macopeia, or the National Formulary;

“(8) the transportation, shipment, receipt, or importation of
explosive materials for delivery to any agency of the United
States or to any State or political subdivision thereof;

“(4) small arms ammunition and components thereof;

‘(‘1(5) black powder in quantities not to exceed five pounds;
an

“(6) the manufacture under the regulation of the military
department of the United States of explosive materials for, or
their distribution to or storage or possession by the military or
naval services or other agencies of the United States; or to
arsenals, navy yards, depots, or other establishments owned by,
or operated by or on behalf of, the United States.

“(b) A person who had been indicted for or convicted of a crime
punishable by imprisonment for a term exceeding one year may make
application to the Secretary for relief from the disabilities imposed by
this chapter with respect to engaging in the business of importing,
manufacturing, or dealing in explosive materials, or the purchase of
explosive materials, and incurred by reason of such indictment or con-
viction, and the Secretary may grant such relief if it is established to
his satisfaction that the circumstances regarding the indictment or
conviction, and the applicant’s record and reputation, are such that the
applicant will not be likely to act in a manner dangerous to public
safety and that the granting of the relief will not be contrary to the
public interest. A licensee or permittee who makes application for
relief from the disabilities incurred under this chapter by reason of
indictment or conviction, shall not be barred by such indictment or
conviction from further operations under his license or permit pending
final action on an application for relief filed pursuant to this section.
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“§ 846. Additional powers of the Secretary

“The Secretary is authorized to inspect the site of any accident, or
fire, in which there is reason to believe that explosive materials were
involved, in order that if any such incident has been brought about
by accidental means, precautions may be taken to prevent similar acci-
dents from occurring. In order to carry out the purpose of this subsec-
tion, the Secretary is authorized to enter into or upon any property
where explosive materials have been used, are suspected of having
been used, or have been found in an otherwise unauthorized location.
Nothing in this chapter shall be construed as modifying or otherwise
affecting in any way the investigative authority of any other Federal
agency. In addition to any other investigatory authority they have
with respect to violations of provisions of this chapter, the Attorney
General and the Federal Bureau of Investigation, together with the
Secretary, shall have authority to conduct investigations with respect
to violations of subsection (d), (e), (f), (g), (h), or (i) of section
844 of thistitle.

“§ 847. Rules and regulations

“The administration of this chapter shall be vested in the Secretary.
The Secretary may prescribe such rules and regulations as he deems
reasonably necessary to carry out the provisions of this chapter. The wNotice; hearing
Secretary shall give reasonable public notice, and afford to interested °PPortunity-
parties opportunity for hearing, prior to prescribing such rules and
regulations.

“§ 848. Effect on State law

“No provision of this chapter shall be construed as indicating an
intent on the part of the Congress to occupy the field in which such
provision operates to the exclusion of the law of any State on the same
subject matter, unless there is a direct and positive conflict between
such provision and the law of the State so that the two cannot be
reconciled or consistently stand together.”

(b) The title analysis of title 18, United States Code, is amended by
inserting immediately below the item relating to chapter 39 the
following :

“40. Importation, manufacture, distribution and storage of explosive
materials. .. ... .

Sec. 1108, Section 2516(1) (c) of title 18, United States Code, is 82 stat. 216.
amended by inserting after “section 224 (bribery in sporting con-
tests),” the following: “subsection (d), (e), (f), (g), (h), or (i) of
section 844 (unlawful use of explosives),”.

Sec. 1104. Nothing in this title shall be construed as modifying or
affecting any provision of—

(a) The National Firearms Act (chapter 53 of the Internal

Revenue Code of 1954) ; 82 Stat. 1227.
(b) Section 414 of the Mutual Security Act of 1954 (22 U.S.C. 26 USc 5801.
1934),as amended, relating to munitions control ; 68 Stat, 848.

(c) Section 1716 of title 18, United States Code, relating to 62 Stat. 781.
nonmailable materials;
(d) Sections 831 through 836 of title 18, United States Code; or 68 stat. 170;
(e) Chapter 44 of title 18, United States Code. 74 Stat. 808.
Skc. 1105. (a) Except as provided in subsection (b), the provisions 82 stat. 1214.
of chapter 40 of title 18, United States Code, as enacted gy SeCtiOn  htrocve dates.
1102 of this title shall take effect one hundred and twenty days after  ante, p. 952.
the date of enactment of this Act.
(b) The following sections of chapter 40 of title 18, United States
Code, as enacted by section 1102 of this title shall take effect on the
date of the enactment of this Act: sections 841, 844 (d), (e), (f), (g),
(h), (i), and (j), 845, 846, 847, 848, and 849,
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(¢) Any person (as defined in section 841(a) of title 18, United
Ante, p-952.  States Code) engaging in a business or operation requiring a license

or permit under the provisions of chapter 40 of such title 18 who was
engaged in such business or operation on the date of enactment of
this Act and who has filed an application for a license or permit
under the provisions of section 843 of such chapter 40 prior to the
effective date of such section 843 may continue such business or
operation pending final action on his application. All provisions of
such chapter 40 shall apply to such applicant in the same manner and
to the same extent as if he were a holder of a license or permit under
such chapter 40.
Sec. 1106. (a) The Federal Explosives Act of October 6, 1917 (40
55 Stat. 863. Stat. 385, as amended; 50 U.S.C. 121-143), and as extended by Act
of July 1, 1948 (40 Stat. 671; 50 U.S.C. 144), and all regulations
adopted thereunder are hereby repealed.
R (b) (1) Section 837 of title 18 of the United States Code is repealed.
U (2) The item relating to such section 837 in the chapter analysis of
chapter 39 of such title 18 is repealed.
Appropriation, Skc. 1107. There are hereby authorized to be appropriated such
sums as are necessary to carry out the purposes of this title.

TITLE XII—NATIONAL COMMISSION ON
INDIVIDUAL RIGHTS

Sec. 1201. There is hereby established the National Commission on
Individual Rights (hereinafter in this title referred to as the
“Commission”).

Metbers, Sgc. 1202. The Commissien shall be composed of fifteen members
appotntment. appointed as follows:

(1) four appointed by the President of the Senate from Mem-
bers of the Senate;

(2) four appointed by the Speaker of the House of Representa-
tives from Members of the House of Representatives; and

(3) seven appointed by the President of the United States from
all segments of life in the United States, including but not limited
to lawyers, jurists, and policemen, none of whom shall be officers
of the executive branch of the Government.

Sec. 1208. The President of the United States shall designate a
Chairman from among the members of the Commission. Any vacaney
in the Commission shall not affect its powers but shall be filled in the
same manner in which the original appointment was made.

Sec. 1204. It shall be the duty of the Commission to conduct a
comprehensive study and review of Federal laws and practices relating
to special grand juries authorized under chapter 216 of title 18, United

Ante, po923. States Code, dangerous special offender sentencing under section 3575

Ante, p. 948.  of title 18, United States Code, wiretapping and electronic surveil-
lance, bail reform and preventive dentention, no-knock search war-
rants, and the accumulation of data on individuals by Federal agencies
as authorized by law or acquired by executive action. The Commission
may also consider other Federal laws and practices which in its opinion
may infringe upon the individual rights of the people of the United
States. The Commission shall determine which laws and practices are
needed, which are effective, and whether they infringe upon the
individual rights of the people of the United States.

Skc. 1205. (a) Subject to such rules and regulations as may be
adopted by the Commission, the Chairman shall have the power to—

(1) appoint and fix the compensation of an Executive Direc-
tor, and such additional staff personnel as he deems necessary,
without regard to the provisions of title 5, United States Code,

Compendium_Roth
Page 0069



84 STAT. ] PUBLIC LAW 91-452-0CT. 15, 1970

governing appointments in the competitive service, and without
regard to the provisions of chapter 51 and subchapter IIT of
chapter 53 of such title relating to classification and General

Schedule pay rates, but at rates not in excess of the maximum rate *5

for GS-18 of the General Schedule under section 5332 of such
title; and

(2) procure temporary and intermittent services to the same
extent as is authorized by section 3109 of title 5, United States
Code, but at rates not to exceed $100 a day for individuals.

(b) In making appointments pursuant to subsection (a) of this
section, the Chairman shall include among his appointment indi-
viduals determined by the Chairman to be competent social scientists,
lawyers, and law enforcement officers.

Sec. 1206. (a) A member of the Commission who is a Member of
Congress shall serve without additional compensation, but shall be
reimbursed for travel, subsistence, and other necessary expenses in-
curred in the performance of duties vested in the Commission.

(b) A member of the Commission from private life shall receive
$100 per diem when engaged in the actual performance of duties
vested in the Commission, plus reimbursement for travel, subsistence,
gnd_ other necessary expenses incurred in the performance of such

uties,

Sec. 1207. Each department, agency, and instrumentality of the
executive branch of the Government, including independent agencies,
is authorized and directed to furnish to the Commission, upon request
made by the Chairman, such statistical data, reports, and other infor-
mation as the Commission deems necessary to carry out its functions
under this title. The Chairman is further authorized to call upon the
departments, agencies, and other offices of the several States to furnish
such statistical data, reports, and other information as the Commission
deems necessary to carry out its functions under this title.

Sec. 1208. The Commission shall make interim reports and recom-
mendations as it deems advisable, but at least every two years, and it
shall make a final report of its findings and recommendations to the
President of the United States and to the Congress at the end of six
years following the effective date of this section. Sixty days after the
submission of the final report, the Commission shall cease to exist.

SEec. 1209. (a) Except as provided in subsection (b) of this section,
any member of the Commission is exempted, with respect to his
appointment, from the operation of sections 203, 205, 207, and 209 of
title 18, United States Code.

(b) The exemption granted by subsection (a) of this section shall
not extend—

{1) to the receipt of payment of salary in connection with the
appointee’s Government service from any source other than the
private employer of the appointee at the time of his appointment,
or

(2) during the period of such appointment, to the prosecu-
tion, by any person so appointed, of any claim against the Gov-
ernment involving any matter with which such person, during
such period, is or was directly connected by reason of such
appointment.

Skc. 1210. The foregoing provisions of this title shall take effect
on January 1, 1972,

Skc. 1211. There are authorized to be appropriated such sums as
may be necessary to carry out the provisions of this title.

Skc. 1212. Section 804 of the Omnibus Crime Control and Safe
Streets Act of 1968 (Public Law 90-351; 18 U.S.C. 2510 note) is
repealed.
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TITLE XIII—GENERAL PROVISIONS

Separability. Sec. 1301. If the provisions of any part of this Act or the applica-
tion thereof to any person or circumstances be held invalid, the pro-
visions of the other parts and their application to other persons or
circumstances shall not be affected thereby.

Approved October 15, 1970,

Public Law 91-453
October 15, 1970 AN ACT

[S.3154) To provide long-term financing for expanded urban mass transportation
programs, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
Usban Mass United States of America in Congress assembled, That the Congress
Asictancs aoy of finds that the rapid urbanization and the continued dispersal of
1970. population and activities within urban areas has made the ability
of all citizens to move quickly and at a reasonable cost an urgent
national problem; that it is imperative, if efficient, safe, and con-
venient transportation compatible with soundly planned urban areas
is to be achieved, to continue and expand the Urban Mass Transporta-
78 stat- 302. tion Act of 1964; and that success will require a Federal commitment
note. for the expenditure of at least $10,000,000,000 over a twelve-year
period to permit confident and continuing local planning, and greater
flexibility in program administration. It is the purpose of this Act
to create a partnership which permits the local community, through
Federal financial assistance, to exercise the initiative necessary to

satisfy its urban mass transportation requirements.

ederal Sec. 2. Section 3 of the Urban Mass Transportation Act of 1964,
ance. as amended (49 U.S.C. 1602), is amended—
78 Stat. 303. (1) by redesignating subsection (c) as subsection (e); and
(2) by striking out subsections (a) and éb) and inserting in
lieu thereof subsections (a), (b), (c), and (d), as follows:
| Srants and “(a) The Secretary is authorized, in accordance with the provisions
oans: of this Act and on such terms and conditions as he may prescribe, to

make grants or loans (directly, through the purchase of securities or
equipment trust certificates, or otherwise) to assist States and local
public bodies and agencies thereof in financing the acquisition, con-
struction, reconstruction, and improvement of facilities and equip-
ment for use, by operation or lease or otherwise, in mass transporta-
tion service in urgan areas and in coordinating such service with

Cleible facil-  highway and other transportation in such areas. Eligible facilities and

ities and equip= . . A .

ment, equipment may include land (but not public highways), buses and
other rolling stock, and other real and personal property needed for
an efficient and coordinated mass transportation system. No grant or
loan shall be provided under this section unless the Secretary deter-.
mines that the applicant has or will have—
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! CHAPTER I

“BLOODY EDGEFIELD”

Edgefield. . . has had more dashing, brilliant, romantic figures, statesmen,
orators, soldiers, adventurers, daredevils, than any county of South Caro-
lina, if not any rural county in America. . . . They gave to their village
and county a character that was South Carolinian, more intense, more
Siery, than was found elsewhere.

William Watts Bell, The State That Forgot

N EARLY NOVEMBER 1781, with the outcome of the American

Revolution much in doubt, Captain James Butler of the South Caro-
lina militia got word that a raiding party of Tory loyalists had seized a-
herd of cattle and a bevy of horses from his neighbors. His fellow settlers
at Mount Willing, little more than a forest clearing in the backcountry
wilderness, urged him to lead a force to pursue the marauders. Butler
demurred. He had been released from eighteen months in a British jail
in Charleston only weeks before. He had suffered enough, he said, and
his farm needed tending.

Butler had immigrated to the South Carolina backcountry in the early
1760s over the great wagon trail that led from Pennsylvania through the
Shehandoah Valley of Virginia, then the most heavily traveled road in
America. With him came his wife, two sisters, and a growing family,
which now numbered eight children in all. The Butlers were of Scotch-
Irish descent, part of a huge wave of 250,000 immigrants who arrived in
Pennsylvania between 1715 and 1775 from the north of England, Scotland,
and northern Ireland. They spoke English, not Gaelic, but had a lilting
cadence in their voices, an accent preserved in the speech of the South
today. These Scotch-Irish were a poor but proud people who had left
their homelands after centuries of incessant warfare. In temperament,
they were tough, blunt, touchy, hard-drinking, and pugnacious.

The Butlers’ new land in South Carolina was promising. It lay halfway
between the Blue Ridge Mountains and the Atlantic Ocean in what would

Compendium_Roth
Page 0083




Compendium_Roth
Page 0084



cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14774 Pag:

“Bloody Edgefield” 5

the borders of the United States has surpassed the South Carolina Back
Country civil war in cruelty and bitterness,” it has been said.
Some of the militia on both sides—the Tories and the Revolutionaries,
or Whigs—were in the war explicitly for booty. Two of the leading South
Carolina Whig officers, Andrew Pickens and Thomas Sumter, made
plunder part of their troops’ pay. “Each Colonel to receive three grown
negroes and one small negro,” one set of instructions advertised. “Each
Major to receive three grown negroes; Captain two grown negroes; Lieu-
tenants one large and one small negro; the Staff one large and one small
negro; the Sergeants one and a quarter negro; each private one grown
negro.”
The most sanguinary episode in the backcountry feuding came in
1781 as a troop of three hundred Tory militia cavalry under Major William
Cunningham, known as “Bloody Bill,”” moved out of British headquarters
in Charleston, passed through the American lines, and advanced up the
Saluda River on Mount Willing, where the Butlers lived. In background,
Cunningham was much like Captain Butler. He, too, was of Scotch-Irish
descent and had emigrated down the wagon trail from Pennsylvania and
Virginia, settling with a group of his relatives only a few miles from Mount
Willing. He had fought with Butler in some of the same battles against
the Cherokee and at the outset of the Revolution had joined the colonists
against the British. Buthe changed sides abruptly in 1778 after he received
. word that his brother, who was lame and an epileptic, had been whipped
to death by a Whig militia captain.
On a vengeful raid, Bloody Bill’s troop stole the horses and cattle
j from Captain Butler’s neighbors. Butler’s reluctance to join in the pursuit
i was finally overcome by a plea from his nineteen-year-old son, James,
who refused to take part in the expedition unless his experienced father
headed it. The Revolutionaries soon overtook a small band of Cunning-
ham’s raiders and recaptured their animals. The elated men stopped at
dusk at a tavern ten miles southeast of Mount Willing near Cloud’s Creek.
The creek itself was named for a family that had been killed by the
Cherokee a few years earlier. Thinking themselves safe, and unaware of
the size of the rest of Bloody Bill’s force, the colonists passed the night
drinking happily, without posting a sentinel.

Early the next morning, while still drunk, Butler’s men were roused
by the tavernkeeper’s daughter, who saw Cunningham’s troops ap-
proaching. It was three hundred against thirty, and Cunningham had
them surrounded. The Tory major demanded a surrender. But the
younger James Butler was suspicious of the enemy commander and told
his companions that he “would settle the terms of the capitulation.” At
that, he fired his flintlock rifle, killing a Tory and setting off a general
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THE CLOUD’S CREEK MASSACRE and the era of violence in the
backcountry from 1760 to the 1780s left an unhappy stamp on the early
settlers. The physical destruction alone was awful; Edgefield was a waste-
land. A minister who had fled another heavily fought-over district along
the coast and returned at the end of the war found that “‘all was desola-
tion.”” Every field, every plantation, he wrote, “‘showed marks of ruin and
devastation. Not a person was to be met with in the roads.” Society itself,
he thought,

seems to be at an end. . . . Robberies and murders are often commit-
ted on the public roads. The people that remain have been peeled,
pillaged and plundered. . . . A dark melancholy gloom appears every-
where, and the morals of the people are almost entirely extirpated.

Inland, in the backcountry, it was worse, particularly around Mount
Willing. John A. Chapman, a historian who was born in Edgefield early
in the nineteenth century, said, ‘I doubt whether any part of the State,
or of the United States, suffered more from the strife between Whig and
Tory than did this particular section of Edgefield.”

The constant ﬁghtmg, lootlng, and killing left many people with a
numbed often casual attltude toward v1olence Soon, the county acqu1red
a reputation as “Bloody Edgeﬁeld” because of its high number of mur-
ders. Judge Thomas J. Mackey, who rode the South Carolina circuit,
presiding over the regular fall and spring sessions of court week in Edge-
field, said facetiously, ‘I am going to hold court in Edgefield, and I expect
a somewhat exciting term, as the fall shooting is about to start.”

Mason L. “Parson”’ Weems, an itinerant writer best known for the
biography of George Washington that invented the pleasant fiction of
little Georgé and the cherry tree, visited Edgefield to peddle his books.
He was inspired to pen a sensational tract, The Devil in Petticoats, or God’s
Revenge Against Husband Killing. It told the tale of Becky Cotton, an
Edgefield lady who murdered her three husbands and deposited their
bodies in a pool near her house. “Oh mercy!”” Parson Weems began.
“What! Old Edgefield again! Another murder in Old Edgefield! . . . Well,
the Lord have mercy upon Old Edgefield! For sure it must be Pandemo-
nium itself, a very district of Devils.”

Cotton was the name of Becky’s third husband. She killed her first
spouse by running a mattress needle through his heart; the second she
poisoned; Cotton’s head she split with an ax. Put on trial in 1806, she
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South, and every statistical measure in the years that have followed has
shown that the South, not the “Wild West” as popularly believed, was
the most violent region of the United States. H. V. Redfield, a correspon-
dent for the Cincinnati Commercial stationed in the South after the Civil
"War, was so struck by the frequency of murder there that he put together
the first quantitative study of the subject in 1880, using figures gleaned
from local newspaper reports. By his calculations, in 1878 the three South-
ern states of South Carolina, Kentucky, and Texas (which was then
settled mostly by Southerners) numbered between 12.2 and 28.8 murders
per 100,000 citizens. In urban Massachusetts that year, the rate was
only 1.4. Vermont and New Hampshire, two Northern states that were
predominantly agricultural, like most of the South, recorded only a single
murder between them in 1878, Redfield pointed out. South Carolina had
128. Even New York City averaged only 3 to 7 homicides per 100,000
throughout the nineteenth century. “Have we not here two civilizations?”’
Redfield asked. He was the first of a series of writers and scholars to
suggest that the South had produced a culture of violence.

The statistical differences persisted. In 1933, the year the federal
government first published homicide data for the entire country, the ten

~ states with the highest murder rates were all Southern or border states
that had been involved in the Confederacy, from Virginia to Texas. South
Carolina’s homicide rate was almost four times the national average.

Over the years, many theories have been advanced for the South’s
propensity for violence. One is fanciful—that the region’s hot climate
produced hot tempers. Others offer what may be parts of the explanation.
At least since Frederick Law Olmsted journeyed through the South in
the 1850s and penned his three-volume work, The Cotron Kingdom, writers
have pointed to the persistence of frontier conditions in the South. The
frontigr bred lawlessness, according to this thesis, and Southern plantation
agriculture, with its widely scattered settlements and paucity of roads,
bridges, and schools, remained a frontier until after the Civil War. Edge-
field, with its early history of backcountry fighting, seems to support the
theory. But not all parts of the South shared this gory military history.
And recent studies of the American West contradict the stereotypes of
pervasive violence in cattle towns there. In fact, the bloodshed that erupted
on the Western frontier may-have been Southern violence brought in via
Texas.

Another contributor to Southern bellicosity was the heavy influx of
Scotch-Irish among the region’s settlers. These immigrants shocked the
good Quakers of Pennsylvania, where they first arrived in the new world.
Benjamin Franklin chastised them for being “white savages.” Their way
of life was an outgrowth of seven centuries of fighting between the kings

P
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The slaveholding gentry of Virginia and the aristocracy of low-country
South Carolina, along the coast, had developed a similar code in seeking
to copy the manners of the English ruling class. “In the sixteenth and
seventeenth centuries tempers were short and weapons to hand,” Law-
rence Stone has written.

The behavior of the propertied classes, like that of the poor, was
characterized by the ferocity, childishness and lack of self-control of
the Homeric age. . . . The educational and social system of the age
inculcated ideals of honour and generosity. Impulsiveness was not
reproved, readiness to repay an injury real or imagined a sign of
spirit. . . . Moreover, a gentleman carried a weapon at all times, and
did not hesitate to use it.

Thus for the Southern upper class, just as for the lower class, honor7
became a compelling passion, an overwhelming concern with one’s repu- |
tation and manliness. For the gentry, honor had an added element of ‘
gentility, requiring its adherents to be generous hosts and occasionally 1
to improve their libraries and show religious devotion. But mostly a
Southern gentleman was expected to be truthful and to be good at riding /
horses, playing cards, and handling firearms. Honor brought out both
the best and the worst in its apostles. Contemporanes described Southern-
ers as gracious and hospltable, but touchy and pugnacious. For honor
required gentlemen to pay great attention to appearances to ensure proper
respect, and when that was not forthcoming, violence could quickly erupt.
In practice, this meant that it was as intolerable to call a man a liar as
to hit or shoot him. .

The code of honor reached its apogee in the duel. Dueling had
virtually disappeared in the North after Aaron Burr killed Alexander
Hamilton in 1804, and even in England, where Southern cavaliers looked
for inspiration, dueling declined in the early nineteenth century. But in
the South, and especially in South Carolina, the code duello, “affairs of
honor,” became the accepted means for gentlemen to settle disputes. A
gentleman did not go to court; the law was seen as weak. As Andrew
Jackson’s mother told him when he was young, “Th,pu_,lgw_.af,fordg,nq
remedy that can satisfy the feelings of a true man.’

There is no record of the number of duels fought, but contemporary
accounts suggest they were frequent. William Faux, an English traveler,
wrote that in Charleston he had been introduced to thirteen men, eleven
of whom ““had killed their man” in duels. The editor of the Gazette in
Camden, South Carolina, saw nothing out of the ordinary in reporting
that three duels had taken place there in a single week in 1817.
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In 1812, South Carolina outlawed dueling, levying a heavy fine and
up to a year in jail for all participants, including seconds. If the duel was
fatal, the survivor could be prosecuted for murder. But few men were
tried for dueling, and none were convicted of murder. South Carolina
law held that homicide could be either “felonious, justifiable or excus-
able,” and juries were always ready to apply the two limitations to the
duelist.

~  The elaborate handbook on which duelists relied, The Code of Honor,
was written by a former governor of the state, John Lyde Wilson, who
deplored the Christian doctrine of turning the other cheek. Such forbear-
ance, he said, is ‘‘utterly repugnant to those feelings which nature and
education have implanted in the human character.” If the antidueling
laws were enforced, Wilson insisted, “all that is honorable in the commu-
nity would quit the country and inhabit the wilderness with the Indians.”
* Duels are necessary, Wilson argued, because “words are no satisfaction
 for words.”
“Dueling became a cherished part of culture for many planters. Louis
T. Wigfall, the son of a prominent Edgefield family, who had lost one
brother in a duel, ran into trouble himself at the University of Virginia
when he invited a Southern belle, a Miss Leiper, to dance during a social
gathering. She refused, Wigfall was insulted, and so he challenged her
escort to a duel. Later, back in Edgefield, he was accused by another
young planter, Preston Brooks, of being a coward. Since Brooks was out
of town, Wigfall challenged Brooks’s father instead. When the older man
declined, Wigfall went to the courthouse and, in keeping with the code
duello, put up a public notice calling him a scoundrel. He also shot and
killed a member of the Brooks clan who tried to tear the note down.
Eventually, Wigfall and Preston Brooks met in a duel, leaving both
wounded. Bach went on to become a Southern hero, Brooks as a congress-
man from South Carolina, Wigfall as a senator from Texas.
Another of Wigfall’s brothers, Arthur, an Episcopal priest, denounced
the slaughter produced by all this dueling. “There exists in our country
a privileged class, soi disant, men of honor, who have established for
themselves a higher law,” he said in a sermon. “They put their foot upon
the criminal code and trample it in the dust. They may and they do
commit murder with impunity.”” Reverend Wigfall had no objection to
a privileged class, if it was built on virtue and intelligence. “But we do
protest, and shall with our dying breath protest against @ aristocracy of
crime.”
Reverend Wigfall had espied something significant—these cavaliers
of honor placed themselves above the law. In the antebellum South, there

Compendium_Roth
Page 0092

AT v




7-cv-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14782 Pa
295
r

“Bloody Edgefield” I3

was a fine line between heroism in the name of honor and criminality,
between deeds of valor and acts of violence. Honor could make men
(brave, or cruel; it could make them nobly rash, or simply self-destructive.
Honor was a powerful quotidian force, determining men’s destinies and
even affecting the course of state and national politics.

THE SAME SENTIMENTS of honor that compelled Louis Wigfall to
duel led other citizens of Edgefield into more mundane forms of violence:
street fights, drunken brawls, and shootings over card games. These
eruptions, known as “personal difficulties,”” were the most common form
of violence in Edgefield and accounted for a large percentage of the
county’s high murder rate. Southerners’ copious consumption of whiskey
and the proclivity of most Southern white men to carry firearms, even in
the romanticized mint-julep-and-magnolia days of the antebellum period,
contributed to the problem. But it took honor, the need to prove one’s
manhood and protect one’s good name, to ignite these fights. ““There is
no one here but carries arms under his clothes,”

-a young Alabama lawyer
told Alexis de Tocqueville in a remark that could have been said in
Edgefield. “At the slightest quarrel, knife or pistol comes to hand. These
things happen continually; it is a semibarbarous state of society.”

In the barroom of Edgefield’s Spann Hotel in July 1851, two friends
fell into an argument while drinking at the counter. Philip Goode, the
more belligerent of the two, accused his friend, William Cloud, ofboasting
that he could whip Goode in a fight. Cloud denied making the claim and
said “he had nothing against him,” according to witnesses. One patron
recalled that Cloud ““tried to retreat as honorably as he could.”

But Goode persisted, calling Cloud “a damn liar,” the worst offense
to hodor. Soon, Goode climbed off his bar seat, grabbed Cloud by the
coat collar, and fired his “large six barrel revolver” into his friend’s chest.
The two were so close that the murdered man’s coat ““took fire from the
! shot.”

P “God damn you,” Goode swore, standing over the dead man and
; firing twice more. “That will satisfy you.”

The dictates of honor ‘ensnared even members of Edgefield’s most

esteemed families in “personal difficulties.” In July 1856, George Tillman,

a lawyer and member of the state legislature, was playing a game of faro

in the Planters Hotel. There was a history of violence in his family—his

father, a wealthy planter, had once killed a man during a card game, and

two of his brothers were shot and killed after insulting gentlemen—and

Tillman himself had been in a duel and wounded two men. Now, during
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robust health, “Under the circumstances,” Brooks concluded, “I felt it
to be my duty to relieve Butler and avenge the insult to my State.”
Although Sumner’s remarks were slanderous, Brooks did not even

did Brooks think of challenging the Massachusetts senator to a- duel,
feeling that since an abolitionist was “incapable of courage,”” Sumner
would not accept, But mainly Brooks would not challenge Sumner be-
cause, under the code duello, a duel must be between social equals.
Brooks did not want to grant Sumner that respectability. The punctilio
of honor also ruled out Brooks’s using a pistol or sword to punish an
insulting inferior. In the end, the instrument he chose was a gold-headed
gutta-percha walking stick given him by a friend.
. On May 22, Brooks found Sumner at his desk in the Senate, auto-
! graphing printed copies of his speech for admirers. Brooks was fuming
: with anger, but honor required that he wait unti] some ladies who were
in the visitors gallery left the chamber. At last, “under the highest sense
of duty,” he approached Sumner. ,
“I have read your speech twice over carefully,” Brooks began. “It is
a libel on South Carolina, and Mr. Butler, who is a relative of mine.”
Sumner tried to rise from his desk, but his long legs were tucked under
it and it was bolted to the floor. Before the senator could move, Brooks
- gave Sumner “g slight blow” with the smaller end of his cane. When
Sumner tried to cover his head with his arms, Brooks felt “compelled to
strike him harder than he had intended,” raining down blow after blow.
Blood was now streaming from Sumner’s head. Finally, with a huge
effort, he ripped the desk from the floor and staggered down the aisle
semiconscious. “Toward the last he bellowed like a calf,” Brooks told
his brother, ““I wore out my cane completely.”
It took Sumner three years to recover from his wounds, and the

Brooks became an instant hero, “Bvery Southern man sustains me,’’ he
wrote his brother, “The fragments of the stick are begged for as sacred
relics.” In Charleston, a group of merchants bought a new cane for
Brooks, which they inscribed, “Hit him again.”

The news even made its way to the slaves on his plantation in Edge-
field, where some of them regarded “Marse Preston” as a hero. “One
day he marched right in de Senate, wid his gold head cane, and beat a
Senator til him fainted,” recalled an ex-slave many years later. It was
“bout sumpin’ dat Senator say *bout him old kinsman, Senator Butler,”
the former slave remembered. “Dat turn de world up side down.”

The House of Representatives moved to expel Brooks but fell well
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CHAPTER 3

AMERICAN
CONSTITUTIONALISM AND
THE SECOND AMENDMENT

s was addressed in the preceding chapter, at the outbreak of the :Amer~
ican Revolution the Founding Fathers’ understanding of the right to
arms was rooted in the English experience.t The right was looked upon a}i
a constitutional check to standing armies and ensured the pcop}e, throug‘
service in the militia, maintained a vital interest in the preserve'mon of their
liberty. For the most part, American conceptions of arms bea.rzflg Were1 0;1;
and the same with English conceptions. As England de.veloped into a g f y
power and European nations turned to professiona:l .ar-lmes, however., Englan
wras compelled to become far less reliant on the militia, -a.nd the CI]:L'IIZ Systcni
fell into disrepute.? Yet in the American colonies the militia remained essen
tial. The American colonies’ preference for a militia ‘rr%adf‘: sense hoth economi-
cally and defensively. Not only was the cost ofa rm"]ma s1gmﬁcanﬂy_ less I;h:]rll a
standing army, the militia was also more geographically encompassing. aﬂi gr
than maintain expensive military outposts, scattefed across theacolo.ny,. am ta
could be easily assembled by any local township or county: This is no:1 0
say the militia was without its faults. Nonetheless, the mshtla.was IEVELe fas
an essential function of republican government and_ liberty. jIhlS reverence for
the militia as a republican institution was reflected in late eighteenth-century

American constitutionalism.

"The first uniquely American constitutions came immediately after the

Continental Congress adopted the Declaration of Independence, when John

Hancock, the president of the Continental Congress, sent letters to each of

the colonial assemblies informing thern of the Declaration’s effects #Hancock

wrote that the Declaration first dissolved “all connection between Great

i i i endent
Britain and the American Colonies” as to “declare them freeda.n.d md;P neent
a
States,” and second was to serve “as the ground and foundation o
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Government.™ On the same day that the Declaration was adopted, the Con-
tinental Congress pressed forward with what would eventually be the first
United States Constitution, otherwise known. as the Articles of Confedera-
tion.* This was followed by state constitutional conventions. In 1776 alone,
Delaware, Maryland, New Hampshire, New Jersey, Pennsylvania, South Caro-
lina, and Virginia all adopted their first constitutions. A year later, Georgia,
New York, and Vermont followed suit, with Massachusetts adopting its first
constitution in 1780. At the close of the eighteenth century, eleven out of
the original thirteen states adopted constitutions.” Additionally, the first two
United States territories to obtain statehood, Kentucky and Tennessee, passed
their first constitutions.®

In the majority of these state constitutions was a Declaration of Riglits,
and the protections afforded in each were largely similar.’ The liberty or
freedoin of the press, for example, was in virtually every state constitution. It
was merely stated in different terms.’® The same was true for the right to arms.
Five state constitutions recognized the importance of having a “well-regulated
militia” and four recognized a general right to “bear arms.”™! The language
found within these state constitutions would ultimately find its way into the
text of the Second Amendment, which states, “A well-regulated militia, being
necessary to the security of a free state, the right of the people to keep and bear
arms, shall not be infringed.™

Much like Article VII of the English Declaration of Rights, the Second
Amendment presents a number of questions, such as: what was a well-regu-
lated militia by the late eighteenth century? Why was it so necessary to the
security of a free state? Was the right to keep and bear arms intimately related
to this well-regulated militia, and if so, how?

In recent decades, a handful of lawyers sought to answer these questions by
focusing intently on the Second Amendment’s text. They broke down the text
piecemeal, defined each word or phrase as they understood it, and reassembled
the whole.”® While these lawyers must be credited with bringing new life and
purpose-into the Second Amendment, their approach and use of evidentiary
sources, as this chapter will lluminate, fails to meet the historian’s burden.

Historically speaking, it is simply not enough to approach the Second
Amendment, or any constitutional provision for that matter, as a linguistic
puzzle because historical context, the most relied upon, accepted, and impor-
tant implement to recreating and understanding the past, is generally lost in
the process.! Historical context is in fact the very first lesson every student of
history learns, and it is particularly important when deducing a writer’s words
or intentions—what is otherwise known as the history of ideas, or intellectual
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history.”® Historians know that words are inert and must be placed in the time
of their construction. If a writer’s meaning changes, it is only due to, in histo-
rian Joyce Appleby’s words, the “imaginative processes” of later “human inven-
tors and users,” not the originating writer.' Thus, whenever historians seek to
understand or dissect the past, they must remain aware in order to balance his-
torical texts, images, and theories responsibly, with precision, and to connect
them to a particular historical world.””

Historians must never assume meaning with a modern predisposition.'®
Rather, when seeking to understand the past, historians must import historical
language into its proper construct, “point out conventions and regularities that
indicate what could and could not be spoken in the language, and in what
ways the language qua paradigm encouraged, obliged, or forbade its users to
speak and think.” To state this differently, in order to understand the past
the historian must do more than decipher text and hypothesize what the text
could mean. Certainly deciphering text, including constitutional text, is an
important part of any historical assessment. However, it is a useless endeavor if
performed without historical context. And in order to obtain historical context
the historian must retain historical consciousness.

Retaining historical consciousness is not the same as using ones his-
torical imagination, Drawing conclusjons from one’s historical imagination
is nothing more than building upon speculations and predispositions. Con-
versely, to retain historical consciousness is to understand the past on its own
terms; that is what the evidentiary record assuredly informs us.® As Pulitzer
Prize—winning historian Gordon S. Wood aptly put it, “To possess a his-
torical sense does not mean simply to possess information about the past. it
means to have a different consciousness, a historical consciousness, to have
incorporated into our minds a mode of understanding that profoundly influ-
ences the way we look at the world.”™

A fitting example to differentiate between retaining consciousness and
using one’s imagination is the history surrounding Article VIT of the 1689
English Declaration of Rights, which was outlined in the preceding chapter.
Recall how the evidentiary record, particularly the political commentary and
debates surrounding Parliament’s dissatisfaction over the 1661 and 1662
Militia Acts, showed that Article VII was adopted with the parliamentary
right of self-preservation and resistance in mind.Z This is the very epitome of
retaining historical consciousness, for it is an assessment of the past based on
historical context and what the evidentiary record provides, not what may be
inferred or theorized. In contrast, using one’s historical imagination would be
to the follow the path of Joyce Lee Malcolm, who made a number of historical

)
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inferences about Article VII that turned out to be unsubstantiated by the evi-
dentiary record.®

In defense of Malcolm, there is certainly nothing wrong with her, or any
historian for that matter, making some assumptions. Regardless of how much
historical evidence is unearthed on a particular time, event, or subject, historians
have to make assumptions about the past.** However, it is the duty of historians
to minimize the size and number of assumptions that they make by eliciting
historical context to the greatest detail. Moreover, historians must not organize
historical knowledge upon assumptions without realizing what they are doing
and then “make inferences from that organization and claim that these are the
voice of history.”? ‘This is essentially where Malcolm faltered. Malcom built her
entire thesis on the assumption that Article VII was meant to enshrine a right
for Englishmen to have and to hold weapons for self-defense and then arranged
all the historical evidence to fit that narrative. The important point to be made
is that in order to fully understand the past, including the historical genesis of
the Second Amendment, one must contextualize and accept the past on its own
terms, as well as contextualize and accept the political, ideological, and philo-
sophical origins from which the right developed.

As with any constitutional right, the idea behind the Second Amendment
did not materialize out of thin air, It arose from experience and dialogue. So
far as historians know, the earliest conception of a right to arms appeared in
the writings of Niccold Machiavelli and James Harrington and subsequently
flourished in England’s political discourse of the late seventeenth century.®
But despite a number of political writers emphasizing the importance of the
right to arms and its intimate connection with a constitutional well-regulated
militia, the English militia, as an actual functioning military defense system,
had been inadequate since the time of Queen Elizabeth.”

This factual inconvenience did little to dissuade political writers from
romanticizing the past—especially Roman and Florentine times, when militia
service and arms-bearing were considered an important badge of citizenship—
and restoring the militia to its proper historical pedestal 2 Consider, for example,
the 1699 political tract 4 Letter to a Member of Parfament, where a framework
for the establishment of a constitutional militia was laid cut.”® In the tract, it was
asserted that the safety and preservation of England should not be trusted to the
“Country Rabble, or a Giddy Multitude but to the “whole united Power of both”
the landed gentry and all “capable of bearing Arms.™® It was also emphasized
that the entire militia be “well Armd and Disciplind” and “under good Disci-
pline, and skilful Officers.”™ Militamen were not to be armed, equipped, and
merely sent on their way. Rather, to constitute a constitutional militia required
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military discipline and training, both individually and collectively. This was due
to the fact that in the late seventeenth century military efficiency and movement
were premised on economy of force. The effectiveness and power of each volley
or charge was useless unless the militia acted in unison. Moreover, a company or
battalion could not defend itself from an assault, by either infantry or cavalry, i
the entire militia did not maneuver and work together s one.*”

The frecthinking and progressive writings of Andrew Fletcher and Jolin
Toland, the most liberal militia proponents of the late seventeenth century,
also conveyed this very basic yet important principle. Fletcher made sure to
differentiate between a militia that was “ander no other Discipline than that
of an ordinary and ill-regulated Militia” and one that was well-regulated.® A
“well-regulated Militia,” wrote Fletcher, was capable of defending “against any
Foreign Force”so that the “Nation may be free from the Fears of Invasion from
abroad, as well as from the Danger from Slavery at home.™ A well-regulated
militia was not to be confused with an armed citizenry. Rather, a well-reg-

“ulated, effective, and constitutional militia required men of all classes acting
together as one.* "This brought social and civic balance to the “minds of men,
as well as forming their bodies, for military and v[irtuous] Actions.™ Con-
versely, for society to do nothing but arm the militia served no other purpose
than to create an armed mob because arms alone did not provide the requisite
training and discipline necessary to defeat a professional army:

A good Militia is of such Importance to & Nation, that it is the chief part
of the Constitution of any free Government. For tho as to other things,
the Constitutiont be never so slight, a good Militia will always preserve the
publick Liberty. But in the best Constitution that ever was, as to all other
parts of Government; if the Militia be not upon a right foot, the Liberty of
that people must perish.*”

Toland was also a proponent for “modeling and disciplining” the militia
to preserve the English Constitution.® Also like Fletcher, Toland emphasized
how virtue, education, and military and civil discipline were essential in estab-
lishing a well-regulated militia:

[I]n a well-regulated Militia Gentlemen make their Discipline to be properly
an Exercise or Diversion in time of Peace; and in War they fight not only to
preserve theixr own Liberty and Fortunes, but also to become the best Men in
their Country. . . . After all, if Gentlemen will be at the pains of fighting for
their own .. . tis surely worth their while to learn the Art of doing it.*
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Where Toland distinguished himself from Fletcher was in his rejection of the
lower classes participating in the militia. While Fletcher did not see a problem with
accepting “Servants”—that is, so long as “many Persons of Quality or Education be
among them”™—Toland was for limiting militia participation to “Men of Property; or
Persons that are able to live of themselves.™ According to Toland, what separated
freemen from servants was their respective interests in society. While freemen fought
“for their Liberty and Property,” servants had “nothing to lose but their Lives.™

Although Fletcher and Toland disagreed on the composition of the militia,
they agreed that only a well-regulated militia would do any service to the
nation.* An effective well-regulated militia required, as one mid-eighteenth-
century political writer put it, “nothing less than uninterrupted daily Exercise,
penal Laws, severe Discipline, military Authority, and Subordination,” for the
“whole Strength” of a militia “consists of cohesion .. . of its Individuals; and
their destructive Power, in their quick, yet cool Manner of Firing” as a “Body
of Men” or one cohesive unit.® Without this cohesion it was foreseen:

[S]hould you take your Fire-Arms along with you, that John in the Rear
will be firing his Piece into the Back-side of his Friend Tom in the Front;
or, which would be still worse, blow out the Brains of his noble Captain.
"To some of your intrepid Patriots and Heroes, who are resolved, dam-me!
to fight, Blood to the Knees, in Defence of their Lives, Wives, and Proper-
ties, these may seern Considerations of no Importance. ... But the Dangers
to which you are about to expose yourselves are infinite. .. . Seriously, Gen-
tlemen, T assure you, that a Firelock, with a Bayonet fixed on the End of it, is
avery awkward Kind of Instrument; and that it requires more Dexterity than
you may he aware of, to manage it, without wounding your Neighbors. Many
and frequent are the Accidents . . . among regular Troops. . . . What therefore
may be expected from half-disciplined Men, I need not inform you*

"This understanding of a well-regulated militia—that is, a constitutional
body of citizens capable of bearing armns where men would train together in the
Art of War and an esprit de corps would flourish—remained influential on both
sides of the Atlantic. In 1739 Massachusetts, Reverend Samuel Mather, the son
of Reverend Cotton Mather, published a tract entided War Is Lawful, and Arms
Are to Be Proved. While underscoring the importance of uniform and proper
arms, Mather stated that such armns were useless if “their designed End is not
attair’d.” This end required that citizens have knowledge in the “Use and Exer-
cise” of atms and be able to demonstrate it.* And to those citizens who were not
properly instructed in the Art of Waz, Mather was of the opinion:
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And, if any pretend to appear in Arms, which They know no# how to use, because
They never exercised and proved Therit, They deserve to be condemned for their
Folty and Rashness . .. when and where Men have not known the use of warlike
Instruments, and have bin {sic] unacquainted with Military Order; the strongesf
Party bas generally, if not always, provid victorious and triumphant.”

In addition to political tracts, the constitutional significance and purpose
of a well-regulated militia was frequently conveyed in eighteenth century
militia law preambles.® These preambles were not empty rhetoric. They served
to remind the reader of the purpose and significance of the law.* As early as

. 1660, Massachusetts law recognized that “the well Ordering of the Militia
is a matter of great concernment to the safety 8¢ welfare of this Common-
wealth.”" In 1724, New York adopted a militia law that proclaimed, “Whereas
an orderly and well disciplind Militia is justly esteemed to be a great Defence
and Security to the Welfare of this Province ...”" Then there was Pennsyl-
vania, which included the following preamble in its 1757 Militia Act:

Whereas Seff-preservation is the first principle and law of nature, and duty
that every man dispensibly owes not only to himselfbut the Supreme Director
and Governor of the [niverse, who gave him Being; And Whereas; in a
state of political Society and Government, all men, by their original compact
and agreement, are obliged to unite in defending themselves and those of the
same community; against such as shall attempt unlawfully to deprive them of
their just rights and libertics, and it is apparent to every rational creature, that
without defence no government can possibly subsist.*?

'The preantble’s reference to the right of self-preservation was an acknowl-
edgement of the much larger philosophical principle outlined in the preceding
chapter, that is, that a well-regulated militia ensured the people’s rights, lib-
erties, and property were protected from destruction. Also, a well-regulated
militia was seen as uniting the community for the greater good or, as the Penn-
sylvania Assembly put it, a “well-regulated Militia is the most effectual guard
and security of every country” and essential “for the safety and security of our
constituents.”? But in order to accomplish the people’s security and safety, the
militia had to be properly “armed, trained, and disciplined, in the art of war.”*

Only then could the people, through the militia, effectively “assert the just.

rights of his majesty’s crown” and “defend themselves, their fives and proper-
ties, and preserve the many invaluable privileges they enjoy under their present
happy constitution.” :

)
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Noting the importance and purpose of 2 well-regulated militia in militia
law preambles continued into the late eighteenth century, both prior to and after
the ratification of the United States Constitution. In 1777, Maryland’s militia
law stated, “Whereas a well regulated militia is the proper and natural defence
of a free government . . .”*¢ In the same year, New York’s militia law proclaimed,
“Whereas the Wisdom and Experience of Ages, point out a well regulated
Militia, as the only secure Means for defending a State, against external Inva-
sions, and intermal Commotions and Insurrections . . .™ In 1779, Rhode Island’s
militia law read, “Whereas the Security and Defence of all free States essentially
depend, under God, upon the Exertions of a well regulated Militia . . .™* Mean-
while, North Caroling’s 1777 militia law read analogous to the prefatory clause
of the Second Amendment, stating, “Whereas a well regulated Militia is abso-
lutely necessary for the defending and securing the Liberties of a free State ...”>*

What these late-eighteenth-century preambles collectively demonstrate is
that a well-regulated militia was viewed as a crucial aspect of American liberty.
The belief in a well-regulated militia as the people’s birthright and security
permeated throughout the American Revolution. As Thomas Paine wrote in
Common Sense, “A. well-regulated militia will answer all the purposes of self-
defence, and of a wise and just government.”™ Joseph Reed, the President of
Pennsylvania’s Supreme Executive Council, delivered similar sentiments to the
militia by reminding them of the “inestimable advantages of a well regulated
militia.”s! Then there was Timothy Pickering, who inscribed on the title page
of his 1775 treatise An Easy Plan for the Miliria the following: “Almost every
free State affords an Instance of a National Militia: For Freedom cannot be
maintained without Power; and Men who are not in a Capacity to defend their
Liberties, will certainly Jose them.”®

Pickering, a future secretary of war, secretary of state, and member of Con-
gress, was a strong militia proponent.® Having studied under British military
officers, Pickering authored two treatises on the organizing, disciplining, and
training of the militia. In 1769, Pickering’s first treatise appeared in the Essex
Gazerre under the penname “A Military Citizen” and received praise for dif-
fusing “a true military Spirit throughout” Massachusetts.* It sought to address

“the true Design of the Militia, and of Training-Days” by prescribing an effec-

tive system of military discipline.®
Pickering started his treatise by addressing the importance of the militia
as a whole: '

‘The Design of a Militia .. .is principally for the Security of the Country
against the violent Attempts of its Enemies. But this Security is to be
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obtained only by making the Militia acquainted with Military Discipline;
and that is the principle End and Business of Training-Days. But the well
disciplining [of ] the Militia not only gives us this Security, but also answer
these very important Purposes; it renders useless that dangerous power, and
gricvous Burden, a standing Army, and has a natural Tendency to introduce
and establish good Oxrder; and a just Subordination among the d.u‘.&:rent
Classes of People in the Community.®

In particular, Pickering observed how training days, as constituted, were
highly inefficient in providing an effective militia. One day would be “spent in
firing at Mark,” yet the actual military maneuvers were nothing but a “mock-
Engagement” where men “learn a little of Military Discipline.” Pickering
queried, “Ts it worth while to keep such a Militia on Foot? Isitnota real Injury
to the Province? A useless, nay a mischievous Expence of Time, of Money, of
Ammunition?”® He then proceeded to answer his own questions: :

[Blecause the Men learn nothing, or next to nothing, of Military Disci-
pline .. .instead of good Order and a just and necessary subordination,
such Training serves only to introduce, encourage and promote Licentious-
ness, a Distegard to all Order, and Contempt of those in Office. ... The best
Method of obiaining this Knowledge in Military Affairs, is by the Officers
reading the Exercise repeatedly by themselves; and at certain Times meeting
together, and then again reading and explaining it, and communicating to
each other whatever Discovering they have made in any Poirits net so clearly
expressed. . . . And let every Action, or Evolution, be tried and performed as
soon as it is read.®

Pickering’s views on the importance of military discipline and training to
effectuate a well-regulated militia were quite common, As other military com-
mentators before him, Pickering did not believe arms by themselves, the- ﬁrmg
of arms, or the individual exercise of arms would constitute an effective well-
regulated militia.”® To merely comprise a militia of men in arms, with little
military training and discipline, was an unregulated or ill-regulated militia, not
a well-regulated one. In Pickering’s words:

The Manner of loading and firing as explained in the Mazmnal Exercise s
designed . . . to teach us to do every Action together, as well in the most expe-
ditious Manner. For it is not the scattering Fire of one here, and another

there, just as they happen to get loaded, that will frighten regular Troops—
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before we could get into Order again, the Enemy might cut us to Pieces. The
right Use of the Firelock therefore is not the whole, nay it is the smallest Part,
of military Discipline.”

Six years later, Pickering published his second treatise, An Easy Plan for
the Militia. It was such a respected work in the field of military discipline that
General George Washington ordered six copies to assist in training the Conti-
nental Army, and the Massachusetts Provincial Congress officially adopted the
treatise “to instruct and exercise” the Massachusetts militia at “all their publick
Trainings and Musters accordingly.””? Pickering was ultimately inspired to write
An Easy Plan for the Mifitia because the customary training manual, known as
the Nerfolk exercise, was not “short and easy” as it should be.” He found many
of the “actions and motions”to be “useless, or needlessly” repetitive, and therefore
set out to reform militia training so that men might “learn all the essential parts
of discipline.”™ To Pickering, the problem with all preceding military manuals
and treatises was that maxims were “blindly adopted, without any examination
of the principles on which they are founded.”™ While it was certainly important
to instruct the militia in the art of war as the manuals intended, it was equally
important that “the men be clearly informed of the Reason of every action and
movement—or the Uses to which they can be applied.”

" - Here, what Pickering wanted to convey was the idea that knowledge was
an essential part of military discipline. This is a military principle that carries
on to this day. In its basic form, the principle requires that every member be
able to perform the military functions of other members so that when one
member falls another takes their place. The principle applies to all ranks, mili-
tary subordinates, and superiors. No matter who falls on the day of battle,
someone within the rarks must carry on and assume the role:

As the militia of America is composed of men of property, and will be
engaged, not to make conquests for Ambition, but merely in their own
defence; so they will need only information of their duty to dispose them to
do it. .. .“'When men see the reason and use of any action or movement, they
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will learn it with much more alacrity and pleasure."Tis particularly requisite
for the militia to be informed in what cases and circumstances the several
parts of the exercise, but especially of the evolutions, may be applied, and
used to advantage. There is a great variety of movements useful on different
oceasions, “but they ought never to be performed without explaining to the
soldiers the meaning, and the benefi# that may be drawn from them;” by this
means the men will be enticed into discipline, and be ready to perform what
is required on all occasions. ... Caesar mentions a remarkable instance in
which the knowledge and experience of his private soldiers saves his army. . . .

Amidst these difficulties, two things, says Caesar, fell out to the advan-
tage of the Romans: one was, the knowledge and practice of the soldiess;
because, having gained experience in former battles, every soldier know what
was propet to be done in such an emergency, as well as his officer. To remedy
the want of experience as much as possible, the militia should be let into the
ground and reason of every action and movement; to which it experience
should ever be added, their ability to attack or defend must vastly exceed that
of those whose skill is found on mere practice.”

Naturally, the acquisition of military knowledge required repeating the
basic fenets of the military exercise.” These tenets. included firing, marching,
wheeling, maneuvering, evolutions, and understanding the importance of mili-
tary subordination.” The tenets of the military exercise were not acquired by
each individual exercising the motions, but by the professional exercise of the
militia as a collective body.* This fostered an espriz de corps among the men, as
well as ensured that the militia was an effective military force.

Suffice it to say, Pickering’s overall approach to training the militia was
a gradual one. Militiamen were instructed in single “squads” so that the offi-
cers could easily correct “what is amiss.”™" It was only onice the militiamen per-
formed “well in this manner” that they were exercised in ranks.” The process
was slow but necessary in order to ensure the “greafest possible uniformity in
the motions.”® Uniformity, whether it was in maneuvers, evolutions, or firing,
promoted discipline and produced an economy of force.®* “These actions should
be performed with quickness and uniformity, and with grace,” wrote Pickering,
because the entire purpose was “to throw as many shot as possible at your enemy;
with uniformity, to prevent the interruptions to each other, [and] the confu-
sion and dangerous accidents which would inevitably happen.”™ Certainly the
uniform discharge of arms was important, but it was nowhere near as important
at being able to maneuver. Pickering had briefly touched on this point in his first
militia treatise and expounded on it in A Easy Plan for the Militia: '
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In the militia we are apt to lay too much stress upon, and almost to think
ourselves disciplined, if we can perform the manual exercise . .. the principal
part of all exercise depends upon the Jggs: and that to the legs we ought to
apply ourselves. That is to say, the men should, above all things, be taught and
accustomed to march i exact order, and in equal time, lifting up their feet and
setting thern down together, with perfect regularity. ... [Whoever does not
follow this method, is ignorant of even the first elements of the art of war.®
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Pickering was clearly knowledgeable on training the militia, and what
his writings inform us is that the Massachusetts militias that assembled to
face the British at Battle of Lexington and Concord, and later isolated the
British within the Boston Neck, were viewed as much more than a random
assermblage of armed men. Thanks in part to Pickering, these militias had been
training, drilling, and preparing for almost a year.*”

The obove imprint captures the way many lote-gighteerith-century Ameritans rememberad
the Baitle of Lexingion and Concord. While a group of milifiamen evacuated colonists from
the battieground, the bulk of she milifia force is valiantly battiing the British Army head on.
{Elkanah Tisdale, “Battle of Lexington,” 1790. Imags courtesy of the Librory of Congress.)
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Outlining the importance that the Founding Fathers placed on military dis-
cipline and training to effectuate a constitutional well-regulated militia is vital
because there are many contemnporary Americans who improperly equate 2 well-
regulated militia as being one and the same within a mere armed citizenry.*
Nothing could be further from the truth. 'The Founding Fathers would have
categorized such militias as ill-regulated, unregulated, or an armed mob. To the
Founding Fathers, 2 well-regulated militia indicated something far more spe-
cific—and far more important—than an armed citizenry. A well-regulated militia
provided constitutional balance and united the people in defense of their rights,
liberties, and property in order to unite the people as 2 common community.

Another common misconception arhong some contemporary Americans
is that the Founding Fathers understood the right to arms as embodying a
“right to associate in militia companies independent of the government and
use those arms against despotism.”™ While there-were indeed “independent”
militia companies both during and after the American Revolution, said com-
panies existed at the behest of the colonial governments, and later the federal
and state governments.® Consider the Fairfax County Militia Association,
which was one of many independent Virginia militias under the direction of
local committees of safety, each of which represented the interests of the local
populace.? The impetus behind creating the independent Virginia militias was
not to facilitate some independent right to assemble as a militia trained in the
military discipline and exercise. They were assembled at the behest of the Vir-
ginia Convention. As Colonel George Mason, who would later draft the 1776
Virginia Declaration of Rights, wrote, the “Regulation & Establishment” of
the Fairfax County Militia Association was only “to be preserved & continued,
until a regular and proper Militia Law for the Defence of the Country shall be
enacted by the Legislature of this Colony.™ K

Mason’s reference to a “proper Militia Law” was the expiration of Vir-
ginia’s militia law in July 1773.% This contextuzlly explains why the Virginia
Convention agreed to the formation of independent militia companies, each
with their own rules and regulations.’ Eventually, in 1775, the Virginia Con-
vention passed a comprehensive militia law, and the independent militias were
disbanded.” There were multiple reasons for this, but none more important
than the fact that the independent militias lacked proper military discipline
and training. As historian William E. White explains:

[TThe problems with discipline were great. The method of voting prior to
each decision made the officers ineffective and enlisted men insubordinate.
Officers refused to obey the command of their commander in chief, and

it

Filed 11/11/22 PagelD.14809 Page 131 of

AMERICAN CONSTITUTIONALISM 85

enlisted men as well as officers absented themselves as often as they liked for
trips to the tavern. Disorder was the order of the day. ... Men fired weapons
for no apparent reason, an action which caused great confusion among green
recruits fearful of attack and wasted precious powder.”

Virginia was not the only colony lacking a well-regulated and effective
militia. A number of colonies, due to a number of reasons, were faced with a
similar problem. It was primarily for this reason that General Washington and
the Continental Congress formed the Continental Army. However, given that
a standing army was the antithesis of republican government and liberty, selling
the idea to the colonial assemblies proved to be a difficult task. What unfolded
was a compromise in which the Continental Congress would only control the
Continental Army, and the provincial assemblies would retain control of their
respective militias. The compromise was later challenged by General Wash-
ington, who wanted the militias within his camp to be placed under his admin-
istrative and operational control.”” Sammuel Adams forcefully dissented:

Itis certainly of the last Consequence to 2 free Country that the Militia, which
is the natural Strength, should be kept on the most advantageous Footing. A
standing Army, however necessary it may be at some times, is always dangerous
to the Liberties of the People. [While] Soldiers are apt to consider themselves
as a body distinct from the rest of the Citizens . .. 'The Militia is composed of
free Citizens. There is therefore no Danger of their making use of their Power
to the destruction of their own Rights, or suffering others to invade thern. I ear-
nestly wish that young Gentlemen of military Genius .. . might be instructed
in the Art of War, and at the same time taught the Principles of a free gov-
ernment, and deeply impressed with a Sense of the indispensable Obligation
which every member is under to the whole Society,*®

Adams also divulged his feelings on the matter in a newspaper editorial
signed “Caractacus.” He noted the importance of ensuring that the militia
was independent of federal control, writing that only “people of the smallest
property, and perhaps of the least virtue among us” would join continentally
paid minutemen.”® Adams further noted, “It is needless to declaim long upon
the advantages of a well regulated militia. A knowledge of the use of arms is
the only condition of freedom.”™® He went on to add that military knowledge
“often precludes the use of arms,” proving that virtue and training was seen as
a justifiable prerequisite for arms bearing. '

Other Founding Fathers were just as forthright in expressing their prefer-
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ence for a well-regulated militia over a standing army. John Hancock, for one,

preferred a well-regulated militia because from it “we have nothing to fear;

their interest is the same with that of the state.”™® Hancock elaborated on this
common “interest” as being akin to Machiavelli’s virz, writing that the militia
“march into the field with that fortitude which a consciousness of the justice of
their cause inspires . . . they fight for their houses, their lands, for their wives,
their children . . . they fight for their liberty, and for themselves, and for their
God.”% Prominent attorney, advocate, and politician Josiah Quincy also pre-
ferred a well-regulated militia over a standing army. In the 1776 tract Obser-
vations on fbeAcf of Parliament, Quincy wrote that in order to maintain a “free
government,” arms should be in the hands of “those who have an interest in
the safety of the community, who fight for their religion and their children. ok
“Such are a well regulated militia,” wrote Quincy, because it is “composed of
the freeholders, citizen and husbandman, who take up arms to preserve their
property as individuals, and their rights as freemen.™*

The Tounding Fathers preference for a well-regulated militia over
a standing army was codified in the Articles of Confederation. Article VI,
section 4 provided that “every State shall atways keep up a well-regulated and
disciplined militia, sufficiently armed and accoutred, and shall provide and
constantly have ready for use, in public stores, a due number of ﬁeld—p:eces
and tents, and a proper quantity of arms, ammunition, and camp equipage. 106
Article VI, section 4 was not empty rhetoric. On June 23, 1781, just months
after the ratification of the Articles, Pennsylvania governor Joseph Reed
attested to its importance. Confronted with an ineffective militia to defeat the
British, Reed wrote to the Pennsylvania Assembly of the need for reforms in
order to repel the British. A reformed militia would not only “render effective
assistance” to the Continental force, but would also properly “avail ourselves of
the disposition and virtue of this class of men.”? To support his request, Reed
invoked Article VI, section 4, writing, “T cannot therefore have any other view
in this Address, than an anxious desire to preserve the honor and support the
interest of the State, in maintaining a well regulated militia, which the Articles
of Confederation and the voice of wisdom and sound judges declare not only
to be highly proper, but indispensably necessary.”*

Tn the end, the Articles never lived up to the Founding Fathers expecta-
tions.’® This was in part due to the Articles failing to sufficiently provide for the
national defense. In August 1786, the events of Shays’s Rebellion underscored
this deficiency. The rebellion developed when Captain Daniel Shays, a Revolu-
tionary War veteran from Massachusetts, led a group of dissolute farmers, who
were having their lands confiscated for failure to pay their debts. Years prior to
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the outbreak of the war, the courts were intentionally shutdown by the revo-
lutionaries to prevent the Crown from officially seizing farmers’ lands due to
unpaid taxes, It took fifteen years for the Massachusetts courts to teopen, and,
when they did, there remained many outstanding debts that created many insol-
vent farmers, iany of whom were Revolutionary War veterans. Shays and others
responded by taking up arms to prevent any of the courts from sitting. "

"the military force that ultimately dismantled the rebellion was not the
well-regulated state militias promised under the Articles of Confederation.
Rather, it was defeated by a private army raised by former Continental Army
major general Benjamin Lincoln. By January 1787 the rebellion was in check.
As for the rebels’ punishment, Lincoln wrote to Washington that it “must be
such, and be so far extended as thereby others shall be deterred from repeating
such acts of outrage in [the] future.”* Still, the government could not be too
sterm. Lincoln felt that, in the “hour of success,” the government should “hold
out . .. terms of mercy.”™ Such an act of forgiveness would “apply to the feel-
ings of the delinquents, beget in them such sentiments of gratitude and love by
which they will beled to embrace with the highest cordiality that Gevernment
which they have attempted to trainple under foot.™*

To the dismay of Lincoln, Washington, and certainly others, Massachu-
setts did not propose such favorable terms. On February 16, 1787, the Massa-
chusetts legislature granted Governor James Bowdoin the authority to pardon
anyone who participated in the rebellion, but only on the following conditions:

"That they shall keep the peace for the term of three years . .
that term of tirne, they shall not serve as Jurors, be eligible to any town office,
or any other office under the Government of this Commonwealth, and shall
be disqualified from ..
officer, civil or military, within this Commonwealth, unless such. persons, or
any of them, shall ... exhibit plenary evidence of their having returned to
their allegiance . .. That it shall be the duty of the Justice before whom any
offender or offenders aforesaid may deliver up their arms, and take and sub-
scribe the oath aforesaid . . . and it shall be the duty of the Justice to require
such as shall take and subscribe the oath of allegiance, to subjoin their names,
their places of abode, and their additions, and if required, to give to each
offender who shall deliver up his arms ...a certificate of the same under
his seal .. .. and it shall be the duty of such Major General or commanding
officer, to give such directions as he may think necessary, for the safe keeping
of such arms, in order that they may be returned to the person or persons

. and that during

. giving their votes for the same term of time, for any

who delivered the same, at the expiration of said term of three years, in case
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such person or persons shall have complied with the conditions above-men-
tioned, and shall obtain an order for the re-delivery of such arms, from the

Governour.*™

Worth noting is the condition that the rebels forfeit their arms for a period
of three years. Throughout the Revolutionary War, the forfeiture of arms was
in fact quite common. Similar to the practice of their English forefathers, the
Founding Fathers disarmed those deemed to be disloyal or who failed to take
the oath of allegiance.™ It was for this reason that there was no vocal objec-
tion to the Shays rebels’ disarmament.** It did not matter that Article XVII
of the 1780 Massachusetts Constitution’s Declaration of Rights protected the
right of the people to “keep and bear arms for the common defence.”™” For
Article XVII was not understood as an individual right to acquire, own, and
use arms for any and all purposes. Rather, Article XVII was viewed as being
intimately tied to militia service.®

An act passed by the Massachusetts legislature immediately following
Shays’s Rebellion confirms this:

‘Whereas in free government, where the people have a right to keep and bear
arms for the common defence, and the military power is held in subordina-
tion to the civil authority, it is necessacy for the safety of the state that the vir-
tuous citizens thereof should hold themselves in readiness, and when called
upon, should exert their efforts to support the civil government and oppose
attemnpis of factitious and wicked men who may wish to subvert the laws and

constitution of their country'*®

Seven years later, in a general order, Massachusetts Militia adjutant general
William Donnison delivered a similar construction of Article XVII:

A well regulated Militia, composed of the great body of the Citizens, Is always
the chief dependence of a free people for their defence. Americans have ever
esteemed the right of keeping and bearing Arms, as an honorable mark of
their freedom; and the Citizens of Massachusetts, have ever demonstrated how
highly they prize that right, by the Constitution they have adopted, and the
Iaws they have enacted, for the establishment of a permanent Militia—by the
readiness and alacrity with which they equip themselves, and march to the
field—and by the honest pride they feel whenever they put on the exalted char-
acter of Citizen-Soldiers.**
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Like many before him, Donnison understood the link between arms
bearing, liherty, and the advancement of the public good. The right to arms was
not a license to resist perceived tyranny. An anonymous 1789 editorial in the
Independent Chronicle llustrated this very point by posing the question “What
would you think of a militia who should use their arms to oppress, terrify,
plunder, and vex their peaceable neighbours, and then say they were armed
for the common good, and must be free?” The question was posed to make
the point that the “freedom of the press” could be regulated to protect the
“reputation,” “fechings,” and “peace of a citizen.”™* The same premise held true
for the right to arms. As the editorial pointed out, “There are laws to restrain
the militia,” and any laws that restrict the freedom of the press were similar
because both “prevent the wonton injury and destruction of individuals” and
ensured there was a legal “line some where, or the peace of society would be
destroyed by the very instrument designed to promote ic.”#

The understanding that the right to arms did not include a right to resist
perceived tyranny was sufficiently outlined in a series of newspaper editorial
exchanges contemparaneous with the events of Shays’s Rebellion. The edito-
rials centered on the constituticnality of the Portland Convention, which was
an assemblage of Maine counties considering a separation from Massachu-
setts, While the Convention was secking the formation of an independent
Maine, it raised public suspicions of another Shays’s Rebellion.

The editorial exchange began with an article penned by the anonymous
Senex, who described the different assemblages as nothing more than “inere
mobs” in violation of the Massachusetts Constitution.™ Senex thought these
assemblages violated Articles VII and XIX of the Declaration of Rights.
While the former embodied William Blackstone’s right of governmental self-
preservation, the latter was a constitutional predecessor to the First Amend-
ment.” To Senex, it did not matter that there was not any Massachusetts
law declaring that assemblages were fllegal. In Senex’s mind, they were still
“evil and dangerous—subversive of all order, peace, or security.™? They were
in viclation of the law because the Massachusetts Constitution aiready pro-
vided the people with a means to redress their grievances.*” In Senex’s words,
“the people of each town [must] follow the dictates of their invaluable Con-
stitution, by remonstrances to the legislature, and instructions to their several
representatives.”” Any other method of redress, according to Senex, would be
to endorse “anarchy and confusion so incident to mobs and conventions.”™?

Under the pen name “Scribble Scrabble,” Judge George Thatcher, a
member of the Portland Convention and later member of the First Congress,
responded to Senex’s classification of lawful assemblies as mobs, and did so
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by distinguishing the Convention from Shays's Rebellion.”™ It was at this
juncture that the exchange between Senex and Thatcher turned to late-eigh-
teenth-century rules of constitutional interpretation. Senex’s response was one
of strict construction. He believed that if the Declaration of Rights provided
the people with a constitutional ineans to redress injuries, it was only through
that vehicle that the people might “request (or even demand)” that such inju-
ries be resolved.™ In contrast, Thatcher interpreted the Declaration of Rights
as a social compact with constitutional Timits. To Thatcher, the Declaration
was not the totality of the people’s rights but a Tist that the government could
never usurp. Thatcher's principle disagreement with Senex’s interpretation was
the way it grouped the Shays’s rebels, who were unlawfully armed and rebel-
ling against Massachusetts, with the peaceful Portland Convention that was
seeking “Enquiry and information” to erect themselves into 4 government.'*?

Thatcher elaborated on this point:

Tn one county the people meet in a Convention to collect the sentiments of
the people, and lay them before the General Court. In another they assemble
in town meetings, and consult upon the public good. In some counties the
people assemble in bodies, and with force and arms, prevent the Courts of
Justice sitting according to law ...

When we consider the late Portland Convention, as o its constitution
and to its end, it appears to me essentially different from the meetings of the

people in some of the western counties.™

Worth noting is Thatcher's reference to the “public good,” for it was the
entire premise through which eighteenth-century lawmaking and constitu-
tional interpretation was premised.” It was also the foundation from which
Thatcher would explain the scope of right to arms. '

Thatcher’s reason for examining the right to arms was to illustrate the
impropriety of Senex’s limited interpretation of the Declaration of Rights. In
Thatcher’s words, “where the declaration secures 2 particular right, in itself
alienable, or the use of a right, in the people, it does not at the same time
contain, by implication, a negative of any other use of that right."** Applying

this rule to Article XVII, which provided that the “people have a right to

keep and to bear arms for the common defence,” Thatcher noted it did not
prohibit the people from “using arms for other purposes than [the] common
defence.” Thatcher reasoned- that because Article XVII “does not contain
a negative,” “the people have the full uncontrouled use of arms, as much as
though the Declaration had been silent upon that heac 7
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Thatcher was not claiming that Article XVIT afforded an unalienable
right to arms for whatever purpose. Rather, he viewed the use of arms for
other purposes as an “alienable right” that the legislature could “controul” in
“all cases ...whenever they shall think the good of the whole require it.”
Ultimately what Thatcher was trying to constitutionally convey was that the
Massachusetts Declaration of Rights recognized core “rights and privileges” that
are “esteemed essential to the very being of society; and therefore guarded, by
being declared such, and prefixed to the constitution as a memento that they are
never to be infringed. ™ To state this differently, Thatcher viewed the Declara-
tion of Rights as embodying a constitutional bottom upon which the legislature

“could never infdnge. In the case of Article XVII, this meant the Massachusetts
Assembly could never deprive the people from participating in the common
defense. Conversely, all other uses of arms were alienable and could be “abridged
by the legislature as they may think for the general good.”#

On January 12, 1787, Senex replied to Thatcher’s interpretation of the
Declaration of Rights. He feared that Thatcher was inferring that the people
had a right to abolish, separate, and reform government as they saw fit. Senex
then proceeded to turn Thatcher’s argument on its head. He argued that if
Article VII “contains no negative,” there was “no reason why [the people] have
not this right” to “reform, alter, or totally change their government ... even
when their safety does not require it.”# Senex then applied this same rea-
soning to Thatcher’s interpretation of Article XVII:

The people have a right to keep and bear arms for the common defence. Have
they a right to bear arms against the common defence? According to the
gentleman’s reasoning, I answer yes; for to say that a man has a certain right,
and that he is not denied any other use of the right, is most assuredly saying
that he possesses that right for every purpose. 14

Here, Senex sought to expose a serious flaw in Thatcher’s interpretation of
Article XVIL. By the late eighteenth century, it was well-settled that the right
to arms did not embody a right to armed revolt. Such an interpretation ran
afoul of the constitutional restraints placed on the right since its inception in
the 1689 English Declaration of Rights. It seems, however, that Senex missed
the thrust of Thatcher’s argument. At no point in his previous editorials did
‘Thatcher advocate the lawfulness of armed rebellion; he actually denounced
such behavior as “essentially different” and not seeking a redress of grievances

“in a legal way.™* 5dll, in order to clarify his argument, Thatcher offered the
following response:
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The right to reform or alter government, is niot created by the Bill of Rights.
... [Tt is a right independent of the Bill of Rights, and exists in the people
anterior to their forming themselves into government. ... Senex asks if the
people have a right to bear arms against the common defence? 1 answer, that
whatever right people had to use arms in a state of nature, they retain at the
present time, notwithstanding the 17th article of the Bill of Rights.***

Thatcher’s response clarifies that he was articulating the right of gov-
ernmental self-preservation, or what Blackstone deemed the “fifth auxiliary
right.”* Ie understood that once a eivil compact is created, the people “sur-
render a certain portion of their alienable rights; or rather, to vest in certain
persons, a power to make laws for, and controul the alienable rights of, the
whole.”6 At the same time, should the government fail to achieve the “end
of government” (i.e., the “happiness of the people”), the people, through their
representatives, retained the power to reform or alter government.*” Thatcher
elaborated on this point:

'The right to institute government, and the right to alter and change a bad
government, T call the same right: I sec no difference between them. The end
of this right is the greatest happiness of the greatest number of the people; and
the means or object made use of, is government. This right T understand to be
a physical power, under the direction of reason, to bring about this Aappiness.
Therefore, when the people have agreed upon a certain set of rules, which
they denominate government . . . they are binding, on the presumption that
they will produce the degree of happiness before mentioned. . .. It is not the
existence of government, or any agreement contained therein, that gives the
people a right to destroy it when it does not answer the end for which it was
instituted. The existence of a bad government only affords an opportunity for

this right . .. to comne into exercise. 8

In its entirety, the Senex and Thatcher editorial exchange reveals much. about
late-eighteenth-century constitutional interpretation, including the Foundjpg
Fathers' views on the right to arms. Although Article XVII only guaranteed the
right to arms for the “common defence,” Thatcher did not foreclose other uses of

arms for lawful purposes. As Thatcher stated in his penultimate editorial to Senex, -

“The question is niot, whether two persons can have an exclusive right to the same
thing, at one and the same time; but, whether the bill of rights, by securing to the
people 4 right originally in them,”in a state of nature, “thercby prohibits them the
other uses of that right, which they alsc had originally a right to.”*
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In addition to outlining the legal contours of the right to arms, Shays’s
Rebellion was in part responsible for discarding the Articles of Confedera-
tion and forming the United States Constitution.™ What Shays’s Rebellion
taught the Founding Fathers was that the federal government lacked sufficient
authority to provide for the national defense. The problem with the Articles—
at least from a national defense standpoint—was twofold. First, the Articles
made it almost impossible to call forth and direct the militia without first con-
vening Congress and nine of the thirteen states concurring, Merely assembling
a congressional caucus was difficult enough, let alone obtaining the necessary
supermajority to vote.*! Second, even if Congress was quickly convened and
voted to call forth- the militia, there was no uniformity of arms, training, or

. discipline among the respective state militias—meaning that while some state

militias qualified as well-regulated, others were ill-regulated, unregulated, or
something resembling an armed mob.

The Founding Fathers sought to remedy these deficiencies when they
adopted the Constitution, and they did so by coming to a political compromise;
one where authority over the militia was divided between the federal and state
governments.* Article 1, section 8 empowered Congress to call “forth the militia
to execute the laws of the union, suppress insurrections and repel invasions,” as
well as “organizing, arming and disciplining the militia, and for governing such
part of them as may be employed in the service of the United States.”* The
states, meanwhile, retained the power to appoint militia officers and train their
militias according to the mode of discipline “prescribed by Congress.”™*

Although this compromise was universally accepted by Federalists, who
comprised the majority of delegates attending the Constitutional Convention
in Philadelphia, Pennsylvania, anti-Federalists, who were the political minority,
viewed it as impeding on states’ rights and endangering republican liberty.'
What was particularly concerning te anti-Federalists was the fact that the
Constitution also afforded Congress the power to raise standing armies. It
did not matter that Federalists such as James Wilson, Alexander Hamilton,
and James Madison each cutlinad the constitutional necessity of affording the

. federal government broad military authority.” Anti-Federalists believed that

the Constitution, as constructed, would lead to the erosion of republican gov-
ernment and liberty.

To voice their concerns and overall dissatisfaction, anti-Federalists took to
the press.”*® One anti-Federalist objected to the congressional power to raise
and support a standing army because, unlike the militia, it would be com-
posed of “a body of men distinct from the body of the people,” “governed
by different laws,” and proven to he the “main engine of oppression, and the
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means of enslaving almost all the nations of the world.”® Another opined
that congressional misuse of the militia might lead to the destruction of both
the “public liberty” and the “personal liberty of every man.”*® Meanwhile,
Luther Martin, one of the Maryland delegates to the Constitutional Con-
vention, opposed granting the federal government authority over the militia
because it encroached upon the states’ “only defence and profection ... for the
security of their rights against arbitrary encroachments of the gemeral govern-
ment.”t Martin thought that if the Constitution was to vest authority over
the militia in either the federal or state governments, the state governments
were in a far better position to understand the “situation and circumstances
of their citizens, and the regulations that would be necessary and sufficient to
effect a well-regulated militia in each.”™2 This would serve the best interests
of the national defense and continue to provide the states with the means
“to thwart and gppose the general government.” The militia was, in Martin’s
words, the “Jast coup de grace of the State governments.”***

The anti-Federalists’ approach to fixing these constitutional deficiencies,
and others, was to proffer amendments at state ratifying conventions. In some
cases the amendments accompanied the respective state convention’s rati-
fying documents, and in others the amendments only appeared in the press. &
One amendment, proposed by anti-Federalists at the New York Convention,
requested that the militia would “not be subject to martial law, except in time
of war, rebellion or insurrection,” and that a standing army “ought not to be
kept up, except in cases of necessity, and at all times the military should be
under strict subordination to the civil power.”® The anti-Federalists at the
Maryland Convention proposed that the Constitution be amended to ensure
the state militias could not be “marched out of the state without the consent
of the legislature of such state.”® Multiple state ratifying conventions pro-
posed that “no standing army shall be kept up in time of peace, unless with
the consent” of a supermajority of Congress.'** Meanwhile, with the events of
Shays’s Rebellion still fresh in the mind of New Hampshire anti-Federalists,
the New Hampshire Convention proposed that “Congress shall never disarm
any citizen, unless such as or have been in actual rebellion.”*

In addition to proffering constitutional amendments that would curtail
or supplant federal authority, anti-Federalists proposed a number of amend-
ments that would form a Bill of Rights. Included in some of these proposals
were variations on the right to arms. Anti-Federalists within the Pennsylvania
Convention, otherwise known as the Pennsylvania Minority, were the first to
propose such a right be included in the Constitution:
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That the people have a right to bear arms for the defence of themselves and
their own state, or the United States, or for the purpose of killing gaine, and
no law shall be passed for disarming the people or any of them, unless for
crimes committed, or real danger of public injury from individuals; and as
standing armies in the time of peace are dangerous to liberty, they ought not
to be kept up; and that the military shall be kept under strict subordination
to and be governed by the civil powers.'™

The Pennsylvania Minority’s right-to-arms proposal was essentially bor-
rowed from the Pennsylvania Constitution’s Declaration of Rights.*"* What
separated the two was that the former included an additional protection for the
“killing of game”and a declaration against disarmament except for “crimes com-
mitted” or if 2 “real danger of public injury” was possible.!”? The Pennsylvania
Minority’s call for hunting protections did not end there. Borrowing ence more
from the Pennsylvania Constitution, the Pennsylvania Minority proffered an
amendment that provided the “inhabitants of the several states” shall be afforded
the “liberty to fowl and hunt in seasonable times, on the lands they hold, and on
all other lands in the United States,” excluding private property.”

Federalist responses to the Pennsylvania Minority were rather dismissive.
Noals Webster, for one, wrote a sarcastic critique that struck directly at the
Minority’s request for hunting protections:

But to complete the list of unalienable rights, you would insert a clause in
your declaration, thar every dody shail, in good weather, bunt on bis own land,
and catch fish in rivers that are public property. Here, Gentlemen, you must have
exerted the whole force of your genius! Not even the a/l-importans subject of
legislating for a wworld can testrain my laughter at this clause!*™

In delivering this criticism, Webster was trying to make the point that a
national Bill of Rights should only include those protections that are deemed

. vital for continuance of a democratic republic. Hunting, fowling, and fishing

did not qualify.

Federalist Tench Coxe was equally critical of the Pennsylvania Minor-
ity’s proposed amendments.”” Regarding the Pennsylvania Minority’s con-
cerns over the Constitution affording the federal government broad military
powers, Coxe responded that nowhere in the Constitution did it permit the
federal government to disarm the state militias, nor did the Constitution place
a premium on a standing army over a well-regulated militia.'”® While Coxe
conceded that the people should always be mindful of the risks associated with
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a standing army, he noted that the state militias would curtail the need for one.
“The militia, who are in fact the effective part of the people af large, will render
many troops quife unnecessary,” wrote Coxe.™”

The anti-Federalists attending the Virginia Convention were the second
to proffer the right to arms to be included in the Constitution, and, much like
the Pennsylvania Minority, their proposed amendment was borrowed from
their Declaration of Rights. What differentiated the anti-Federalists’ pro-
posed amendment from the Virginia Declaration of Rights is that the former
included the prefatory language “the people have a right to keep and bear
arms.” The proposed amendment read in full, “That the people have a right to
keep and bear arms; that a well-regulated militia, composed of the body of the
people trained to arms, is the proper, natural, and safe defense of a free state;
that standing armies, in time of peace, are dangerous to liberty, and therefore
that in all cases the military should be under strict subordination to, and gov-
erned by, the civil power.”"

The anti-Federalists at the New York Convention followed Virginia's lead.
Tnitially, New York anti-Federalists touted a much different right-to-arms
proposal, one that effectively curtailed federal authority over the militia:

That the militia should always be kept well organized, armed and disciplined,
and include, according to past usages of the states, all the men capable of
bearing arms, and that no regulations tending to render the general militia
useless and defenceless, by establishing a select corps of militia, or distinct
bodies of military men, not having permanent interests and attachment to
the community, ought to be made; and that the military ought not be subject
to martial law except in time of was, invasion or rebellion; and that in all
cases the military should be under strict subordination to and governed by

179

the civil power.

But, upon further consideration, New York anti-Federalists went along 4

with Virginia's proposal, albeit with one slight modification. Rather than stip-
ulating that a well-regulated militia was comprised of the “body of the people
trained to arms,” they included the language “body of the people capable of
bearing arms.”™ Although the variance in language was slight, the New York
anti-Federalists’ choice of language was more consistent with the larger anti-
Federalist objection that the federal government might ignore the fact that
classes of people were incapable of bearing arms, whether that incapability was
due to physical, moral, or religious reasons.

In the end, the anti-Federalists’ efforts at amending the Constitution proved
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unsuccessful. Despite the anti-Federalists submitting 210 amendments for
consideration, James Madison and the Federalist majority did not make one
alteration to the Constitution, nor did they include 2 Bill of Rights."' All that
mattered to the Federalists was that the Constitution was ratified and in full

" force. But over the next ten months James Madison developed a change of heart

and sought to include a series of amendments that were to be placed in Article
I, section 9. On June 8, 1789, Madison submitted the amendirents to the House
of Representatives. Although it took some time and deliberation, the FHouse
eventually approved Madison’s request, so long as any amendments were sepa-
rate from the Constitution itself. The House then submitted Madison’s amend-
ments 1o a select committee in which each state had one member.'®

Considering the lapse in time fromn the state ratifying conventions to
Madison submitting his proposed amendments, it is unknown how, if at all,
the different right-to-arms proposals impacted Madison’s drafting of what
would become the Second Amendment. While Madison was undoubtedly
aware of the different right-to-arms proposals, the evidentiary record does not
provide any affirmative link between them and Madison’s draft of the Second
Amendment. Stylistically speaking, however, Madison’s draft suggests it was
in some way influenced by the different state ratifying conventions’ right-to-
arms proposals. Madisor’s draft read in full, “The right of the people to keep
and bear arms shall not be infringed; a well armed, and well regulated militia
being the best security of a free country: but no person religiously scrupulous
of bearing arms shall be compelled to render military service in person,™*

~'The select committee of the House, to which Madison’s draft of the Second
Amendment was referred, made two substantive changes. First, the select com-
mittee rearranged the amendment’s composition by moving the militia language
to the front. Second, the select committee suggested a more detailed definition
of the militia. The amendment now read, “A well regulated militia, composed of
the body of the people, being the best security of a free State, the right of the
people to keep and bear arms shall not be infringed, but no person religiously
scrupulous shall be compelled to bear arms.™# This version of the amendment
was subsequently delivered to the Senate for debate.

On August 17, 1789, Senate deliberation began with Elbridge Gerry of
Massachusetts expressing concemn over the “religiously scrupulous” clause.
Gerry feared the inclusion of such a clause would allow the federal govern-
ment to prevent certain individuals from bearing arms. As Gerry saw it, the
federal government could accomplish this by excluding undesirable classes of
people as “religiously scrupulous,” thus making the amendinent’s protection
useless.'™ After considerable debate as to whether the “religiously scrupulous”
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clause would in fact impede the amendment’s purpose, it was moved that the
clause be struck. The motion did not pass, with twenty-two voting for it, and
twenty-four against.'®

Gerry also expressed dissatisfaction with the amendment’s language of a
well-regulated militia “being the best security of a free state.”* He feared the
language insmuated that while a militia was the “best security,” it also admitted
a standing army was an analogous choice. Therefore, Gerry moved that the
amendment should read a “well regulated militia, trained to arms,” because this
would ensure it was the federal government’s duty to properly maintain the
militia.”®® Although Gerry’s motion was not seconded, the language, reading
“being the best security of a free state,” was eventually removed. The words
“necessary to the” were put in place of “the best,” thus making the amendment
convey what Gerry wanted it to-—that a well-regulated militia was the only
security of a free state.'®®

Two days later, on August 20th, debate on the “religiously scrupulous”
clause was once more initiated. Thomas Scott of Pennsylvania feared that since
religion was on the decline such a clause would exempt those individuals from

bearing arms.’® Elias Boudinot of New Jersey disagreed and preferred the .

clause remain intact. Boudinot felt that by removing the “religiously scrupu-
lous” clause the amendment would no longer protect those who “would rather
die than use” arms in a military capacity.’” In order to appease Boudinot the
Senate agreed that the words “in person” be added after the word “arms.™*
The proposed amendment now read, “A well regulated militia, composed of
the body of the people, being the best security of a free state; the right of the
people to keep and bear arms shall not be infringed, but no person, religiously
scrapulous, shall be compelled to render military service in person.””

On August 25th, the amendment was read to the Senate once more, and,
before it was returned the House of Representatives, a number of substantive
changes were made. The words, “composed of the body of the people”and “but

no one religiously scrupulous of bearing arms shall be compelled to render 4

military service in person” were removed. Additionally, the word “best” was
removed in favor of “necessary to.”** After all changes were made, the amend-
ment was now in its final form and read, “A well regulated militia, being nec-

essary to the security of a free state, the right of the people to keep and bear

Arms, shall ot be infringed.™®
Unlike the 1787 Convention, where the Constitution was drafted and
debated in secrecy, the legislative proceedings pertaining to the Bill of Rights were

made public. Indeed, with such legislative transparency came critical commentary, -

particularly in the press. Yet as it pertained to what would become the Second
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Amendment, commentary was sparse. From the commentary that was printed,
every author to write on the amendment did so in context of limiting federal
authority over the militia or of the federal government neglecting the militia and
maintaining a standing army. Some commentators praised the Second Amend-
ment.” Such was the case with Tench Coxe, who, under the penname “A Penn-

" sylvanian,” wrote, “As civil rulers, not having their duty to the people duly before

them, may attempt te tyrannize, and as the military forces which must be occa-
sionaily raised to defend our country, might pervert their power to the injury of
their fellow citizens, the people are confirmed ... in their right to keep and bear
their private arms.™” Other commentators criticized the Second Amendment.
As one anomnymous newspaper editorial put it, the Second Amendment was an
insufficient protection against the federal authority because it did not “ordain, or
constitutionally provide for, the establishment” of a well-regulated militia '8

Considering the historical record in its entirety, the reason why the Second
Amendment was placed within the Bill of Rights is rather uncontroversial.
Consistent with republican ideology up through the late eighteenth century,
the Second Amendment was intended to serve as a counterpoise to federal
military authority.’” Left unanswered is how the Founding Fathers under-
stood the Second Amendment would function.

Was the Second Amendment merely an affirmation of the states’ desire to
maintain the militia system, a reminder to the federal government to maintain

- a constitutional well-regulated militia, or was it about the people having and

using arms? As with any historical question, finding a definitive answet can
prove difficult,” But for those historians who have examined the genesis of
the Second Amendment, the evidence ultimately leads to the conclusion that
the Founding Fathers understood the right as being intimately tied to the sus-
tained maintenance of a well-regulated militia.

Recall that one of the anti-Federalists’ concerns with affording the federal

government broad military powers was that it would lead to the erosion of

republican liberty. The anti-Federalists feared this could be accomplished
should the federal government decide to maintain a standing army and neglect

the militia. This in turn would shift the power of “the sword” from the people,

- who maintained a vested interest in their liberty through service in the militia,

to a standing army that was comprised of self-interested conscripts.®® The
Second Amendment protected against this.

'This understanding of the Second Amendment can be found in the legal
commentary that followed the ratification of the Bill of Rights. Consider the
writings of prominent Virginia jurist St. George Tucker. Writing in 1803,
Tucker noted how during the Virginja Constitutional Convention there was
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general concern among the -attending delegates over the Constitution’s divi-
sion of militia powers between the federal and state governments 22 AsTucker
recalled, “all room for doubt, or uneasiness upon the subject” was “completely
removed” upon including the Second Amendment in the Bill of Rights. As
Tucker saw it, the Second Amendment ensured “that the power of arming the
militia, not being prohibited to the states, respectively, by the constitution,” was
“consequently; reserved to them, concurrently with the federal government.””
Tt was for this reason that Tucker then referred to the Second Amendment as
the “true palladium of liberty,” given that it balanced the Constitution in favor
of the people.® Tucker knew that in “most governments” the “right of self-
defense”—what Blackstone had referred to as the right of self-preservation
and resistance—was kept under the “narrowest limits possible,”™ ']ins was
particularly the case whenever standing armies were “kept up, and the right of
the people to keep and bear arms” was prohibited.? The Second Amendment,
however, protected against this by ensuring that the people, through service in
the militia, were able to defend and preserve their liberty.*”

Tucker was neither the first nor last legal commentator to describe the
Second Amendment in this fashion.?®® Writing in 1833, fellow jurist Joseph
Story also referred the Second Amendment as the palladium of liberty:

The importance of this article will scarcely be doubted by any persons, who
have duly reflected upon the subject. The militia is the natural defence of a
free country against sudden foreign invasions, domestic nsurrections, and
domestic usurpations of power by rules. Tt is against sound policy for a free
people to keep up large military establishments and standing armies in time
of peace, both from the enarinous expeuses, with which they are attended,
and the facile means, which they afford to ambitious and unprincipled rulers,
to subvert the government, or trample upon the rights of the people. The
right of the citizens to keep and bear arms has justly been considered, as
the palladinm of the Liberties of a republic, since it offers a strong moral check
against the usurpation and arbitrary power of rulers; and will generally even
if these are successful in the first instance, enable the people to resist and

triumnph over them. 2

In recent years, a number of lawyers and legal scholars have latched

onto Tucker and Story’s expositions to advance the theory that the Second -

Amendment was intended to protect a right to have and use weapons, for

both public and private purposes, and that this accomplished the Founding

Fathers’ objective of maintaining a well-regulated militia. ? Such an inter
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pretation, however, extends Tucker’s and Story’s commentaries beyond their
intended context, and therefore breaks the bands of historical elasticity. Tucker
and Story were describing the Second Amendment in the context of the
militia, nothing more. At one point, Story even cautioned against the people
being armed indiscriminately. He noted that although “the importance of a
well regulated militia would seem so undeniable,” it was “difficult to see” how
“it is practicable to keep the people duly armed without some organization.”!!
Story feared a time might coine when the people were generally indifferent to
the idea of maintaining a well-regulated militia, which was “certainly noe sinall
danger” because “indifference may lead to disgust, and disgust to contempt;
and thus gradually undermine all the protection intended by this clause of our
national bill of rights.”??

Another problem with the interpretation advanced by modern lawyers and
legal scholars is that it is in direct conflict with what the Founding Fathers cred-
ited as being the palladiym or bulwark of liberty. At no time did any political
or legal commentator in the late eighteenth century or early nineteenth century
refer to the ownership or use of arms as the palladium or bulwark of repub-
lican liberty. For those historians who have examined the origins of the right to
arms, this is not at all surprising. Every political and legal commentator from the
Glorious Revolution through the American Revolution agreed that the right
to arms was useless unless the militia was properly trained and disciplined. To
quote once more from Timothy Pickering, “The right Use of the Firelock there-
fore is not the whole, nay it is the smallest Part, of military Discipline.”

Awell-regulated militia, however, was another matter. It was quite common
for the Founding Fathers to toast the militia as the palladium or bulwark of
republican liberty* During the Revolutionary War, General Washington
described the militia as “the palladium of our security, and the first effectual
resort in case of hostility.”®® Similarly, Major General Nathanael Greene
wrote that the militia is the “great bulwark of civil liberty,” which “promises
security and independence to this country.” In 1800, Massachusetts repre-
sentative Harrison Gray Otis exclaimed that the “great national resource, the
militia” was “the palladium of the country.”’ Meanwhile, Samuel Dana, a
former Massachusetts representative of Congress, member of the Middlesex
bar and chief justice on the Massachusetts Court of Common Pleas, described
the militia as the “palladium of our Country.™"

Coniparable testimonials as to the importance of a well-regulated 1nilitia

-appeared frequently in newspapers. A 1798 address to the militia published

in the Conmecticut Gazerte emphasized the importance of “obedience to orders

-and exertions to perfect” themselves in the “military art” and reminded them:
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The importance and practicability of a well regulated and disciplined Militia,
in a free country, cannot be doubted, this day you have evinced that such a
thing is altogether practicable—You ate the palladium of which your country
leans for the protection against all foreign invasion: From the Militia are to
be rallied the permanent and better disciplined Armies, in case of war; and in
the hour of danger you are to be prepared to march, defend and protect your
country and constitution.?”?

In an October 1785 edition of the Independent Ledger, it read that “all
good citizens” consider a “well-regulated militia . . . as the national bulwark and
defence of those liberties which have been earned at the expence of so much
treasure and the blood of our best citizens.”2® Meanwhile, in a July 1789 edition
of the New York Packet, an editorial discussed how maintaining a well-regulated
militia required the “habitual exercise” in military training and “manly discipline,
which is the butwarls of the country.”* Maintaining this knowledge was con-
sidered the “sole means to render a standing army useless” and to “form a truly
warlike militia.”?* Thus, in line with militia commentators from the Glorious
Revolution through the American Revolution, it was not the mere possession of
arms that secured the nation, it was knowledge of the military art, for “education
is a bulwark against tyranny, it is the grand palladium of true liberty in a repub-~
lican government.”* Without this knowledge the militia was nothing more
than a “disorderly populace, or a mass of animal machines.”*

What these historic newspaper testimonials inform us is w4y the Founding
Fathers viewed a well-regulated militia as being the people’s bulwark or pal-
ladium of republican liberty—this why being that a well-regulated militia
would protect the nation and the Constitution from threats, both internal and
external. And these testimonials were just a few of many instances where a
well-regulated militia was referred to as the palladium or bulwark of repub-
lican liberty. For instance, an 1811 address by Pennsylvania militia general
John Hamilton emphasized how the militia was the “sure basis on which the
liberties of [the] country must rest™

A well organized militia has been justly styled the butwark of the nation; and
so long as they are arned, and disciplined, they will super[sede] the neces-
sity of employing that potion of idleness and corruptor of morals, 2 standing
army. ... [Remember] the spirit of 76, prove yourselves worthy of that inher-
itance of freedomn and independence, bequeathed to you by the patriots and
heroes of the revolution, meet on a parade, like a band of brothers, and main-

tain your rights, liberties and independence, with your last breath. 2

it
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Others were just as forthright in connecting the importance of a well-reg-
wlated militia in securing the people’s rights and liberties. Federalist and Con-
necticut House representative Samuel Dana, for one, perfectly captured the
link between serving in the militia, individual and communal virtue, and both
appreciating and understanding the concept of liberty. “If we are to preserve
our liberties, to perpetuate our nation, we must lay the foundation in the cul-
tivation of virtue, in the dissemination of useful knowledge, we must learn to
know our rights with certainty, we must cultivate a spirit capable of defending
thiemn,” wrote Dana.®® Much like Machiavelli, Trenchard, and other promi-
nent militia commentators before him, Dana was conveying the time-honored
republican principle that every citizen is a soldier and every soldier a citizen:
“...in our military system, that the defence of our country be confided to our
own citizens, that it should consist entirely of the people; that the soldiers
should always be citizens, possessed of the same sentiments and dispositions
as the other citizens. . .. We should most carefully guard against making our
soldiers too distinct a body from the other citizens, of turning the profession
of a soldier into the trade of a mercenary. ™

"To Dana, arms were not central to creating or preserving a well-regulated
militia. ® Arms were merely a tool to accomplish this constitutional end.#
More important were a “knowledge of tactics, and a perfection of discipline.”
These were “the great objects to attain to.”®! Dana knew militia without dis-
cipline was nothing but a “wieldy mass” that “instead of being a bulwark, a
defence, they would prey upon, and finally destroy the very country they were
designed to protect.”™ A militaman’s principal duty was not to be armed.

_ Rather, the “first, second, and third duty” was “obedience.”™*

This is not to say arms were completely insignificant. As Dana noted, arms

* were the means, and the people were instructed and “constantly inspire[d]” to

“bear them for their own defence.””** By “own defence,” Dana was articulating
the principle that, in a well-regulated militia, every citizen maintained a vital
interest in preserving their liberty and property, both individually and collec-
tively, as well as the very government that secured their inalienable rights.?®

. Dana made this point clear, noting, “Liet us cheerfully submit to sacrifice some

part of our time, some portion of our property, to acquire the art of defending
the residue. It is the price, which must be paid for a national defence. The right
of bearing arms for the common defence, is recognized among our unalter-

* able laws. These arms must not be suffered to rust in our houses, which would

render them as useless, as if they were stored i the enemies’ magazines." ¢
Joel Barlow, a prominent Connecticut lawyer and literalist, also wrote
on the importance of a well-regulated militia.* Although Barlow did not
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describe the militia as the palladium or bulwark of liberty; his legal philosophy
corresponds with the aforementioned militia commentators. ¥ Barlow knew
that people had to sacrifice themselves for the greater good and it was impera-
tive that they developed a balance in civil and military virtue. This sacrifice was
necessary to propetly effectudte a constitutional well-regulated militia: “Every
citizen ought to feel himself to be a necessary part of the great community, for
every purpose to which the public interest can call him to act; he should feel
the habits of a citizen and the energies of a soldier, without being exclusively
destined to the functions of either. His physical and moral powers should be
kept in equal vigour; as the disuse of the former would be very soon followed
by the decay of the latter.”

In addition to balancing civil and military virtue, the Founding Fathers
understood a well-regulated militia as providing constitutional balance among
the respective branches of government. Authority over the militia, as well
as the military as a whole, had to be distributed proportionally among the
branches of government and the people.® This was the only way to prevent
the creation of a permanent “military establishment.”* As Barlow put it, a
true constitutional militia would prevent a scenario where people strove for
“excellence in warlike achievements.. . . without regard to the cause” and for
“no other motive than that of providing places for sons, brothers, cousins, or
the voters themselves.”™*

As a matter of historiography, it is quite remarkable whenever contempo-
rary Americans refer to the Second Amendment as merely the right to “keep

and bear arms.” They have all but forgotten the amendment’s reference to a -

well-regulated militia, yet this was the very core of Second Amendment, at
least as it was understood by the Founding Fathers. Much like their English
ancestors, the Founding Fathers truly believed that a well-regulated militia
would place a check on the federal government, and secure republican liberty
for years to come. The military altefnative, a standing army, was considered
extremely dangerous because the interests of soldiers were seen as being
detached from interests of the community, and therefore a standing army
would be more likely to oppress the community that they were entrusted to
protect. Conversely, it was believed that a well-regulated militia would never
oppress the community because it was comprised of the people themselves.
While the Second Amendment’s reference to a well-regulated militia is
obvious in light of the evidentiary record, there is less clarity as to what the
framers meant by the “right of the people.” Were the framers referring to “the
people” as a state-sponsored militia or were they denoting something more
individualized? There is an argumerit to be made in support of either inter-
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pretation.* As it pertains to the interpretation that the Second Amendment
guarantees the right of “the people,” as a state-sponsored militia, to “keep and
bear arms,” one needs to look no further than historical tradition and prac-
tice. Ewer since English subjects began settling in North America, colonial,
local, and later state governments subscribed to a well-regulated militia as the
people’s birthright. As addressed earlier, this view was frequently expressed in
militia laws, military and militia treatises, and political writings. The Founding
Fathers firmly believed in the right of the people to take part in defending
their community because this ensured constitutional balance and united the
community in defense of their rights, liberties, and property?*

At the same t'u_ﬁe, there is an argument to be made that the Second
Amendment must afford a more individualized right, one somewhat separate
and distinct from defending the community. The Second Amendment does
not stipulate the right of a “well-regulated militia” or “militia” to “keep and
bear arms.” The Second Amendment expressly provides it is a right of “the
people,” and if one scrutinizes the use of “the people” within the Bill of Rights
as awhole, one sees that there is an argument to be made that the right is indi-
vidualized, in one form or another.*® This more individualized interpretation
of the Second Amendment is bolstered by the fact that eighteenth-century
militia laws generally required every militiaman to acquire, possess, and main-
tain his own arms and accoutrements.”* While this was not always the case,
these laws seemingly suggest that there is historical precedent for the people
being armed in order to form a well-regulated militia. But recall the ideolog-
ical and philosophical underpinnings of a constitutional well-regulated militia
up through the late eightecnth century. As a matter of republican thought, a
mere armed citizenty was the very antithesis of a well-regulated militia. This
was nothing more than a “wieldy mass,” that “instead of being a bulwark, a
defence, they would prey upon, and finally destroy the very country they were
designed to protect.™* In other words, an armed citizenry by itself was pre-
dominantly viewed as dangerous to a republican liberty, not a guarantee or
advancement of it. Considering this fact, it is almost impossible to historically
accept any late-eighteenth-century interpretation of the Second Amendment
that is distinct or separate from a well-trained, well-disciplined, government-
sponsored militia. To quote from Associate Justice Joseph Story, it is “difficult
to see” “how it is practicable to keep the people duly armed without some orga-
nization,” for such a scenario would “gradually undermine all the protection
intended by this clause in our national bill of rights.™#

This militia-based assessment of the Second Amendment has been char-
acterized by some modern lawyers and legal scholars as “patently nonsensical,”
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“gibberish,” and “nonsense on stilts.”* In its place, they assert that the amend-
ment’s reference to a well-regulated militia could have only been understood as
amplifying the right to keep and bear arms, not qualifying it# UCLA law pro-
fessor Eugene Volokh is a proponent of this interpretation and frames the Second
Amendment’s reference to a well-regulated militia in the following terms:

The Framers may have ntended the right to keep and bear arms as a means
towards the end of maintaining a well-regulated militia—a well-trained
armed citizenry —which in turn would have been a means towards the end
of ensuring the security of a frec state. But they didn’t merely say that “a
well-regulated Militia is necessary to the security of a free State” (as some
state constitutions said), or “Congress shall ensure that the Militia is well-
regulated,” or even “Congress shall make no law interfering with the security
of a free State.” Rather, they sought to further their purposes through a very
specific means.

Conggess thus may not deprive people of the right to keep and bear
arms, even if their keeping and bearing arms in a particular instance doesnt

further the Amendment’s purposes.”!

As a matter of legal advocacy, Volokh's analysis is extremely clever.
However, as a well-thought and objective history, Volokh’s analysis is defi-
cient.?* What Volokh completely overlooks is that the Founding Fathers
never associated a well-regulated militia, well-organized militia, well-ordered
militia, well-disciplined militia, or any other variation with a mere armed citi-
zenry. The armed citizenry equals a well-regulated militia conclusion is some-
thing that Volokh and others have simply manufactured out of thin air, with
one writer going so far as to boldly claim that the Founding Fathers “never

defined a ‘well regulated’ militia.”*

Assessments like these are historically disingenuous, especially seeing that
the aforementioned militia variations appeared regularly in eighteenth-century
militia laws. This alone debunks how Volokh and others have articulated what
constituted a well-regulated militia in the late eighteenth century, as well as
its constitutional pieces. Still, despite manufacturing a past that never was, this
ad hoc approach to understanding the Second Amendment has become com-~
monplace among legal academics known as constitutional originalists. This
group of legal scholars sees value in trying to uncover the “original meaning”
or “original understanding” of the Constitution by legally scrutinizing the lin-
guistic usage of its text for those who wtote and ratified it, as well as the

general public to whom it was addr.esscd."”'4

AMERICAN CONSTITUTIONALISM 107

Consider for example Georgetown University law professor Randy E.
Bamett, who claims as a matter of “empirical fact” that the Second Amend-
ment’s reference to a “well-regulated militia” was a synonym for “well-trained,”
embodied the promise of an armed citizenry, and cannot remotely be under-
stood as qualifying the right to keep and bear arms in any way.*** To the con-
temporary reader, unfamiliar with the late eighteenth century, its law, and
its language, Barnett’s conclusion is plausible. How are they to know of the
abundance of historical evidence rebutting Barnett’s claim, the intricacies of a
well-regulated militia in late-eighteenth-century terms, or the ideological and
philosophical underpinnings of the constitutional body? But for those familiar
with the history of standing armies and militias, from the sixteenth century
through the turn of the nineteenth century, Barnett’s originalist conclusion
directly flies in the face of republican liberty.?*

The overarching problem with Barnett’s and other originalists’ take on
the Second Amendment is that they are seeking to make sense of a late-eigh-
teenth-century right in the twenty-first century. It also does not help Barnett

- and originalists that they often employ poor historical methodologies when

reconstructing the past. Barnett and originalists have been known to sidestep
historical context and conduct poor or incomplete research and therefore fail
to reconstruct a past that meets the required evidentiary burden.®” Whether
originalists want to admit it or not, the unabashed truth is that the academic
disciplines of intellectual history and originalism are not one and the same.>®
‘While both academic disciplines rely on the past, the discipline of intellectual

: history is the only one that adheres to histery-objectivity norms and seeks to

understand the past on its own terms.?®

A prime example, 4s it pertains to the Second Amendment, is how origi-
nalists often associate the Founding Fathers’ conception of right to arms as

. being one and the same with modern libertarianism. This is not contextual

history, with the purpose of understanding the past for the sake of under-
standing the past. It is Whiggish history—that is, the subordination of the
past by advancing the interests of the present. In this case the inferest is gun
rights. To state this differently, by injecting modern libertarianism into the
Second Amendment, what many originalists have ignored is that the right
to arms, like many late-eighteenth-century-rights, was more declaratory than
concrete. As historian Jack N. Rakove has eloquently put it, “[AJt the time

when the Second Amendment was adopted, it was still possible to conceive of

statements of rights in quite different terms, as assertions or confirmations of
vital principles rather than the codification of legally enforceable restrictions
or commands.” " It was this very conception of the Bill of Rights—us a list
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of vital republican principles and public rights-—that was advanced by Con-
gress when it submitted the amendments to the states for ratification. This
fact is confirmed by the preamble Congress attached to the Bill of Rights for
ratification by the states. The preamble read, “The Convention of the States
having, at the time of their adopting the Constitution, expressed a desire, in
order to prevent misconstruction or abuse of its powers, that further decara-
tory and restrictive clauses should be added, and as extending the grounds of
public confidence in the Government will best ensure the beneficent ends of
its institution.”**

The fact that many cighteenth-century rights were declaratory did not
mean they did not have legal teeth. The language of the Third Amendment
plainly barred the quartering of soldiers in 2 persor’s home unless it was with
the “consent of the owner” or expressly allowed by law.?* The Fourth Amend-
ment was also instructively restrictive in that it prohibited federal officials
from issuing warrants unless “probable cause” was present.”*® While these
rights clearly restricted federal action, other late-eighteenth-century rights
were meant to embedy republican principles with the purpose of balancing
the Constitution in favor of the people. These rights, much like the right to
keep and bear arms in a well-regulated militia, were frequently referred to in
literature as palladiums of liberty. In the late eighteenth century, such rights
included political representation, the writ of habeas corpus, the freedom of
election, the right to trial by jury, and the freedom of the press.** Viewing the
Second Amendment through this prism—as a right that balanced the Consti-

tution in favor of the people—it is quite historically perplexing when anyone -

today declares that the Founding Fathers’right to arms was virtually an unfet-
tered right to acquire, own, and use arms in both public and private.

Thete are a number of reasons why such a broad conception of the Second
Amendment fails to pass historical muster. First, there is no substantive evi-
dence to suggest that the impetus for including the Second Amendment
in the Bill of Rights was about anything other than checking federal mili-
tary authority. Not even post-ratification commentary suggests otherwise. If
anything, the Founding Fathers’ refusal to incorporate the broader language
suggested by the state ratifying conventions—most notably the amendment
proposed by the anti-Federalist Pennsylvania Minority—conveys that the
Second Amendment’s purpose was tailored. Second and more importantly, up
through the late eighteenth century legal practice conveys that arms, whether
they were military arms or private arms, were regulated in the interests of
the public good.” There were regulations pertaining to hunting, citizenship,
loyalty to government, transportation, preparatory carriage in public, assembly,
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the types of arms or weapons one might possess, and when and where one
might legally discharge firearms.?”

Somehow, in direct conflict with the breadth of historical evidence, there
are those, such as National Rifle Association (NRA) lawyer and George Mason
law professor Nelson Lund, who continue to assert that the Founding Fathers
“enjoved an almost unlimited right to keep and bear arms” and that there is
“virtually no historical evidence” to support imposing any legal limits.*® There
are two reasons why Lund and others consistently arrive at such an alistorical
conclusion. The first is that the history of the right to arms and firearms regu-
lations is central to the advancement of present day gun-rights, and this con~
clusion bodes well for their advancement (see chapter 8). The second reason
why Lund and others have come to such an ahistorical conclusion is that they

‘have embraced the tenets of originalism. What these tenets dictate is that

the text of the Second Amendment guarantees two distinct rights, the right
to “keep arms” and the right to “bear arms,” and each must be defined by the
common late-eighteenth-century usage of the words “keep” and “bear.” Under
this approach to decoding the past, the right to “keep arms” embodies a right
to retain arms, or have them in custody, and the right to “bear arms” embodies
a right to carry said weapons for self-defense, whether such carriage shauld
happen to take place in public or private.?* But when one unpacks the evi-
dence supporting these originalist conclusions, there are a number objectivity
concerns, as well as late-eighteenth-century linguistic miscalculations.
Consider the originalist claim that the phrase “bear arms” was generally
understood by the Founding Fathers as meaning to “carry arms.”™ To the
contemporary reader, unfamiliar with late-eighteenth-century linguistics, the
historical claim seems sensible. However, a detailed investigation into the late-
eighteenth-century usage of “bear arms” reveals that the phrase was overwhelin-
ingly used in the context of military service.”* For an individual or group to
“bear arms” denoted that they were serving in a militia or military capacity. The
term “bear arms” was rarely used to denate anything else. One historian con-
ducted a linguistic analysis from 1750 to 1800 and found only 2 percent of all
documents containing the phrase “bear arms” used it outside of the militia or
military context.”* Yet, in the landmark 2008 Second Amendment case District
of Columbia v. Heller, Supreme Court of the United States justice, and faint-
hearted originalist, Antonin Scalia somehow came to the opposite conclusion.
According to Scalia, despite the breadth of historical evidence, the military

- context of “bear arms” was the idicmatic usage, not its general usage.*”

Scalia’s historical conclusion is mythmaking at its finest, but Scalia did

not stop there. Scalia applied equally dubious reasoning in examining the late-
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eighteenth-century usage of the phrase “keep arms.” Indeed, Scalia conceded
that the phrase “keep arms”was not as prevalent in the “written documents of
the founding period” that he could find, but he ultimately concluded that the
phrase must have been understood by the Founding Fathers as protecting an
individual right to have arms “unconnected with militia service.” What is
principally significant about Scalia’s concession is that it shows just how pre-
disposed some originalists are to defining historical text with, at best, circum-
stantial evidence. In doing so, Scalia and other originalists seemingly ignored
the fact that virtually all of the Second Amendment’s language can be found in
colonial and state militia laws. To state this differently, the legal usage of terms
such as “well-regulated militia,” “bear arms,” and “keep arms” can all be found
in militia laws, each of which denoted a military context.?” This is a context
that perfectly coincides with the intellectual origins of the right to arms, as
well as the Second Amendment’s drafting and ratification history.

The faulty logic that can be produced by originalist interpretations of the
Second Amendment does not stop there. Recall how originalists interpret
“bear arms” as meaning to “carry arms” for self-defense. If one applies this logic
in order to determine the historical scope of the Second Amendment in public,
one cannot help but conclude that it protects a right to preparatory armed car-
riage. Here is how one legal commentator recently framed it: “{If] the Second
Amendment guarantees an individual right to bear arms in defense of both an
individual and the state, this must imply the ability to carry those arms outside
of one’s home. It is difficult to imagine how one could exercise thé right to bear
arms in defense of the state from the confines of one’s living room.™ NRA
lawyer Stephen P. Halbrook has advanced a similar rationale. Where Halbrook
distinguishes himself from the preceding originalist is in how his approach
centers around the absence of the word “home” and the inclusion of the word
“militia”in the Second Amendment, as well as the text and structure of the Bill
" of Rights as a whole:

[The Second Amendment] guarantees not only the right to “keep” arms, such
as in one’s house, but also to “bear arms,” which simply means to carry arms
without reference to a specific place. The explicit reference to the militia indi-
cates that the right is not home-bound, nor is the right to bear arms limited
to militia activity. When a provision of the Bill of Rights relates to a house, is
says so plainty—the Third Amendment requires the consent of the owner for
a soldier to “be quartered in any house.” First and Second Amendment rights
are not limited to one’s house or other premises—the people have the right to

»y

“the freedom of speech, [and] of the press,” “peaceably assemble, and to peti-
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tion the government for redress of grievances,” and to “keep and bear arms.”
Nothing in the text guaranteeing these rights limits them to the home.*”

Then there is Volokh, who uses virtually the same legal reasoning to assert
that the Second Amendment must have protected a right to preparatory armed
carriage. As Volokh puts it, seeing that “self-defense has to take place wher-
ever the person happens to be,” nearly any “prohibition on having arms for self-
defense in a particular place . .. is a substantial burden on the right to bear arms
for self-defense” and therefore presumably unconstitutional #® Like Halbrook,
Volokh seeks to invoke history. In Volokh's mind, Anglo-American tradition
and practice dictated that only “public carrying ‘accompanied with such circum-
stances as are apt to terrify the people’ was .. . seen as prohibited,” but “wearing
common weapons’ in ‘the common fashion’ was legal. "> What Volokh, Hal-
brook, and others failed to research, however, was the rich Anglo-American
history of regulating armed carriage. As was outlined in the preceding chapter,
armed carriage restrictions developed out of the English common law and date
back to the thirteenth century. These restrictions were later codifled in the Statute
of Northampton and survived well into the eighteenth century, on both sides of
the Atlantic, both prior to and after the ratification of the Constitution.*?

Another problem with the historical conclusions of Volokh, Halbrook,
and other likeminded lawyers is that they are built upon presentism, or how
contemporary Americans perceive the right of self-defense to operate, not
how it was perceived or operated in the late eighteenth century. The two eras
are not one and the same. Today, many states have changed their laws in such
a way that the person claiming self-defense is often indemnified. In the late
eighteenth century, however, this was not the case. The law dictated a duty
to retreat.?! In other words, the law constrained individuals from needlessly
killing each other under the auspices of self-defense. Moreover, there was no
presumption of innocence should one person kill another under the auspices
of self-defense. As James Davis articulated the principle in his 1774 treatise
The Office and Authority of a Justice of the Peace, “Self-Defence is excusable
only upon inevitable Necessity: The Party assaulted must givie] Back as far
as he can, without endangering his own Life, and the mortal Wound must
not be given dll after such Retreat, otherwise it is Manslaughter.”? Late-
eighteenth-century jurist and legal historian John Haywood articulated the
principle in similar terms, stipulating, “[ T The law requires that the person who
kills another in his own defence, should have retreated as far as he conve-

. niently or safely can to avoid the violence of the assault, before he turns upon

his assailant.”**? But unlike Davis, Haywood added that self-defense was not
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a “preventive” right: “This right of natural defence does not imply a right of
attacking, for instead of attacking one another for injuries past or impending,
man need only have recourse to the proper tribunals of justice. They cannot
therefore legally exercise this right of preventive defence.”®* Certainly, in the
late eighteenth century, if a person was faced with an imminent threat, and
could not retreat without endangering their own life; deadly force was autho-
rized. However, this was the exception, not the general rule. Thus, whenever
anyone today claims that the Founding Fathers viewed the preparatory car-
riage of dangetous weapons in public as a constitutional right or as some type
of social good that deterred crime, they are not advancing history.”** 'They are
rewriting it to fit 2 modern narrative

This is not to say that people living in the late eighteenth century did not
carry arms when it was deemed appropriate, whether during travels for self-
defense, hunting, militia service, and so forth. They most certainly did. Rather,
what these laws or restrictions historically illustrate is that the general car-
riage and use of arms was not considered as falling under the constitutional
umbrella of the Second Amendment. There is no substantiated historical evi-
dence to suggest otherwise. In fact, by the close of the eighteenth century, not
one Jawyer or legal commentator had referred to the preparatory carriage of
dangerous weapons as being protected by the Second Amendment or the right
to arms, nor was there any reference to the Second Amendment or right to
arms in any self-defense or justifiable homicide cases, nor did any lawyer or
legal commentator lump the Second Amendment or the right-to arms with
self-defense or justifiable homicide jurisprudence. The Second Amendment
and the right to arms were simply not discussed in this fashion.

Tn an attempt to supplement a complete lack of historical evidence showing
that the Founding Fathers conceived of the Second Amendment as protecting
a right to preparatory armed carriage, Halbrook and other likeminded legal
scholars have routinely advanced three arguments, none of which are histori-
cally substantiated. The first argument goes like this: because cighteenth-cen-
tury colonial laws often required able-bodied men to carry firearms, whether
it was for militia muster, security patrols, or watchmen duty, the Founding
Fathers must have ratified the Second Amendment with the understanding
that it protected a right to preparatory armed carriage in public places.*

In recent years, this argument has become a staple in legal briefs filed by
gun-rights advocates.®® To historically support this proposition, gun-rights
advocates often cite a little known 1770 Georgia statute titled “An Act for
the Better Security of the Inhabitants, By Obliging the Male ‘White Persons
to Carry Fire Arms to Places of Public Worship.”® The primary purpose of

the statute was to ensure that Georgia’s colonists were adequately prepared
to suppress slave revolts or attacks by indigenous tribes.”® Putting aside the
‘moral constitutional dilemma that the Georgia statute was an antecedent of
slavery—that is, & means through which white male freeholders subjugated
blacks and mulattoes—what this line of argument omits is that these types
of laws made the carrying of arms compulsory. To be clear, the colonists were
required to carry arms 4y law, and such carriage was at the license of govern-
ment. The carrying of arms in these instances was not at the discretion of the
colonists, nor was it because the colonists believed that they were exercising
. their constitutional right to bear arms. It is also worth noting that sometimes
the very same laws that required colonists to carry arms restricted the time,
place, and manner in which the arms were borne.® Needless to say, to claim
that compulsory arms-bearing statutes are constitutional proof positive that
the Second Amendment was ratified to protect a right to preparatory armed
carriage in public places is to stretch the evidentiary record beyond the bands
of elasticity, fabricate history, and therefore construct 4 late-eighteenth-cen-
tury constitutional premise that never existed.

This brings us to the second argument that is often.advanced by Hal-
brook and other likeminded legal scholars in order to claim that the Second
Amendment protected a right to preparatory armed carriage. They claim that
because George Washington, Thomas Jefferson, Patrick Henry, and perhaps
other Founding Fathers, spoke positively about carrying firearms, whether for
- hunting or on travels through the countryside, it was inherently understood
g in the late eighteenth century that the Second Amendment protected the

“carrying of ordinary arms” for preparatory self-defense almost anywhere and
everywhere. 22 The cutlandishness of this line of historical thinking is notable.
Just because eighteenth century persons owned and used firearms, and carried
those firearms at times, does not mean it was perceived by those same persons
as a constitutionally protected right to do so, particularly in densely populated
public places. First, at no point in any of the quotes atiributed to Washington,
Jefferson, or Henry is it even remotely suggested that they were carrying arms
under the constitutional umbrella of the Second Amendment or a state con-
stitutional right-to-arms provision, or even that the Second Amendment or a
state constitutional right-to-arms provision was remotely implicated. More-
over, what this line of historical thinking completely sidesteps is the fact that
the Founding Fathers maintained a number of firearms restrictions on the
. statute books with the purpose of preserving the public peace, preventing
. deadly affrays, and advancing the public good.®*

For contemporary historians, jurists, legal scholars, or, for that matter,
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anyone to interpret the statements of Washington, Jefferson, and Henry as
constitutional proof positive that there was a right to preparatory armed car-
riage in public places would essentially mean that any statement, made by any
of the Founding Fathers, attesting to azy action must be interpreted today as
enshrining a constitutional right to do so. But to accept this premise would be
to flip the entire academic discipline of intellectual history on its head. Not to
mention, from a constitutional jurisprudence standpoint it would open up a
Pandora’s Box of new rights and protections that the Constitution and Bill of
Rights was never designed to even remotely protect.

The third and last argument often advanced by Halbrook and other like-
minded legal scholars is that legal precedent decided long ago that English
subjects retained a right to preparatory armed carriage in public. As historical
support for this argument, they cite-a rather obscure 1686 English case, Rex
u. Knight (hereafter referred to as Knight’s case), where Sir John Knight was
prosecuted under the Statute of Northampton for carrying firearms into a
church but was ultimately acquitted by a Bristol jury™* In particular, Hal-
brook and others claim that the Founding Fathers interpreted Knight's case
as enshrining the legal principle that the “peaceable public carrying of arms is
lawful, and that carrying with malicious intent to terrify people is not.”™®

To those unfamiliar with the ins and outs of history, this analysis of Knight’s
case may appear sound. However, a close examination of the evidence reveals
come serious errors. One of the most serious is that there is no evidence avail-
able to suggest that the Founding Fathers—or any Anmerican living from the late
seventeenth century through the close of the eighteenth century—interpreted
Knight's case as enshrining a right to peacefully carry dangerous weapons in
public places. In fact, Knight's case does not even appear in American print liter-
ature until 1843 2% This includes all legal commentaries, manuals, treaties, opin-
jons, and correspondence—at least not that any historian or scholar has been
able to locate thus far, Considering this fact, it is historically odd for Halbrook
and other likeminded legal scholars to come to the historical conclusion that
Knight's case was generally understood by the Founding Fathers as enshrining a
legal right to preparatory armed carriage in public.*” How can such 2 conclusion
be true if there is no substantiated evidence to support it?

This is not to say that Knight’s casc was absent in all legal literature before
1843. Across the Atlantic, particularly in England and Treland, there are a few
scattered references to Knight’s case. However, during this period, there is not
one instance to be found in which Knight’s case was interpreted as enshrining
a right to peacefully carry dangerous weapons in public places. For instance,
in the 1726 edition of William Nelsors 4n dbridgement of the Common Law,
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Knight’s case was cited for the proposition that the punishment for going pub-
licly “armed with a Gun”is “Forfeiture of the Armour and Imprisonment.”*
- In the 1793 edition of Sir Johti Comyns’s 4 Digest of the Laws of England,
Knight's case was cited in the section pertaining to the seizure of arms. In par-
ticular, Comyns referenced Knight’s case for the legal proposition that there
“may be an information against any one for going or riding in arms to the
terror of the people.™® Meanwhile, in William Hawkins highly influential
Pleas of the CGrown, Knight's case was cited for the following legal proposition:

That no wearing of Arms is within the meaning of this Statute, unless it be
zccompanied with such Circumstances as are apt to terrify the People; from
whence its seems clearly to follow, That Persons of Quality are in no Danger
of Offending against this Statute by wearing common Weapons, or having
their usual Number of Attendants with them, for their Ornament or Defence,
in such Places, and upon such Occasions, in which it is the cornmon Fashion

" to make use of them, without causing the least Suspicion of an intention to
commit any Act of Violence or Disturbance of the Peace.’®

Standing alone, this passage has been used by Halbrook and others to
support their peaceable public carrying interpretation of Knight’s case and the
Statute of Northampton.*® Hawkins's treatise was indeed well known by the
Founding Iathers, and the above passage does state that in order for a person to
be in violation of the Statute of Northampton required “Circumstances as are
apt to terrify the People,” or what was otherwise legally known as an affray.*®
. History in context, however, rebuts any peaceable public carrying interpretation.
For one thing, as both the text of the Statute of Northampton and an abundance
: of English legal treatises convey, it was the a4 of carrying dangerous weapons
" in public that was sufficient to amount an affray, “strike a feare,” or “striketh a
- feare.”™ As Ferdinando Pulton, the prominent Elizabethan legal editor put it,
the Statute of Northampton served “not onely to preserve peace, & to eschew
quarrels, but also to take away the instruments of fighting and batterie, and to
cut off all meanes that may tend in affray or feare of the people.™™

Another problem with accepting Halbrook’s and others’ peaceable public
carrying interpretation is that it completely dismisses Hawkins’s previous pas-
sages on the Statute of Northampton.® Ir. the above quoted passage, Hawkins
was listing one of common law exceptions to the general rule, and a quite rare
exception at that. Historians know this because immediately preceding the
above quoted passage Flawkins writes that any Justice of the Peace may “seize
the Arms” of anyone found to be violating the Statute, and that no one was
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excused in the “wearing of such Armour in Publick, by alledging that such a
one threatened” them or “for the Safety of [their] Person from ... Assault.™%
It is only after outlining the Statute of Northampton’s general prohibition on
wearing “arms”and “armour” that Hawkins lists the exceptions, which included
the lawful assembling of the hue and cry; in defense of one’s home (the Castle
Doctrine), and the above quoted passage pertaining to “persons of Quality. ™"

As it pertains to the “persons of Quality” exception, one must read the
entire passage to understand it. Tt contains time, place, and manner conditions
that would have been subject to the discretion of government officials. More-
over, there is nothing in the passage that precludes government officials from
enforcing the general prohibition. To read Hawkins’s discussion on the Statute
of Northampton otherwise—that is, in the way Halbrook and others would like
us to—would make Hawkins’s preceding passages superfluous, and therefore the
exception would swallow the general rule and five centuries of history.*®

The story of how Knight’s case was first misappropriated by Halbrook and
others goes back to the mid to late 1970s, when gun-rights advocates were
intently searching for historical evidence that supported a rather broad inter-
pretation of the Second Amendment. David1.Caplan, a devoted NRA member
and lawyer, was notably the first to interpret Knight’s case as enshrining a
right to peaceably carry fircarms in-public places*” In a study paid for by
the Indiana Sportsman Council, Caplan claimed that although the Statute of
Northampton originally “banned all carrying of arms by private persons,” by
the late seventeenth century, as a result of Knight’s case, the Statute was given
a “narrow reading” requiring specific intent.*® In coming to this historical
interpretation, Caplan did not provide any supporting evidence other than the
case summaries in the English Reports>™ A year later, Caplan's published the
findings of his study in the Fordbam Urban Law Journal, and from there, once
it was widely distributed in the NRA’s flagship magazine American Rifleman,
it was accepted by gun-rights advocates as true 32

Unbeknownst to Caplan and the gun-rights advocates who followed

him, until the late eighteenth century the English Reports were never meant

to be a full historical account of the relevant cases. Rather, the English Reports
were intended to instruct practitioners and students on the intricacies of
legal pleading.®® Herein entered historian Joyce Lee Malcolm, who was
the first to research Knight's case beyond the English Reports.™* On its face,
Malcolm’s research bolstered Caplan's claims. Malcolm noted how Knight,
a former sheriff of Bristol, had long been a zealous enforcer of the English
laws against religious nonconformists, and how one evening Knight, accom-
panied by the mayor and aldermen of Bristol, broke up a Catholic mass and
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scized the attending Catholic priest.*” Malcom went on to note that it was
James 1T who was angered by Knight’s actions and sought to use the Statute
of Northampton to prosecute Knight, and later as a legal vehicle to disarm his
political enemies.*'* But, according to Malcolm, James ITs plan was thwarted
by a Bristol jury. In Malcolnt’s words, after “due deliberation the jury acquitted”
Knight because at that time Englishmen generally understood there was a
general right to go armed and the court was “not prepared to approve the use
of the [Statute of Northampton] to disarm law-abiding citizens.”**
Malcol’s reading of Knight’s case was emphatically embraced by gun-
rights advocates and scholags.™® However, none of them looked at the evi-
dentiary record to see whether Maleolm’s findings were historically viable. If
they had loocked they would have learned that other than pointing out that
Knight was a zcalous enforcer of laws against religious nonconformists and
eventually prosecuted under the Statute of Northampton, Malcolm’s account
of Knight’s case was severely misleading. For one, there was not one piece of
historical evidence to suggest that James Il intended on using the Statute of
Northampton as a vehicle to disarm his enemies. This is a historical finding
that Malcolm created out of thin air. Second, in reconstructing the history

«of Knight's case, Malcolm either failed to fully research the case background

or purposefully omitted a substantial amount of primary source material. In
doing so, Malcolm failed to sufficiently detail the overt polifical nature of
Knight’s prosecution. This includes the important fact that the Bristol mayor
and alderman accompanying Knight were given clemency. Knight, however,
was not.*”” Malcolm also failed to address the fact that Knight never rested his
innocence on a common law right or privilege to go armed.*®

In light of these factual discrepancies, and assuming that Knight was tried
for going armed with the Bristol mayor and alderman, this author surmised
that the only logical explanation as to why the jury acquitted Knight was that
he had accompanied government officials—a legal exception to prosecution
under the Statute of Northampton—and therefore would have been presumed
innocent by the jury unless he carried the arms outside the bounds of pre-
scribed government duties.®*

This historical account of Knight's case, however, has also turned out to be
suspect, due to an insightful article by English historian Tim Harris** What
Harris found on Knight’s case that was particularly insightful was that Knight
was not prosecuted under the Statute of Northampton for going armed in
seizing the Catholc priest, but for an incident that took place shortly after
this—an incident that was substantially more alarming to James I1.*** Harris’s
finding effectively altered the entire timeline of Knight’s case.?* It also revived
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the historical question: “Why was Knight acquitted by the Bristol jury?” But,
as Harris notes, providing a definitive answer to this question is almost impos-
sible, The historical record does not specify on what legal grounds, if any, the
jury acquitted Knight. Neither the English Reports nor the other historical
accounts of Knight’s case provides us with the jury’s reasoning. What histo-
rians can state with certainty is that the jury impaneled in Knight's case did
not necessarily have to acquit Knight on legal grounds. Up through the close
of the seventeenth century it was quite common for English juries to issue
acquittals for personal or political reasons.**

What everyone writing on the history of Knight's case did get right is that
the story does indeed begin with the seizure of the Catholic priest. At the time
of that seizure, James 11 was encouraging Catholics to worship openly in viola-
tion of law. While the people of Bristol applauded the actions of Knight, the
mayor, and the aldermen, James 11 was displeased, to say the least.’# Knight,
the mayor, and the alderman were subsequently summoned to the king’s Privy
Council to answer for the entire affair.* Therein, the mayor and aldermen were
given clemency and the blame fell upon Knight.*® Fortunately for Knight, any
case against him pertaining to the seizure quickly became legally moot once the
Catholic priest informed the court that he did not want to move forward with
legal proceedings.™ This is not to say that Knight was legally free and clear.
Before the seizure of the Catholic priest was rendered legally moot, Knight,
accompanied by his servant, went armed in Bristol with a blunderbuss to an
Anglican service. Regarding this incident, Knight testified that he generally did
not go armed while in Bristol. Although Knight admitted that he generally rode
to Bristol “with a Sword and Gun,” he always left them “at the end of Town”
when he entered and took them “when he went out.™® But in this instance
Knight broke protocol and carried his blunderbuss into Bristol.#**

Contrary to what Halbrook and some others have insinuated, Knight was
not peacefully carrying the blunderbuss in the streets just to do so, or because
it was understood to be a privilege or right.* It was quite the opposite. Knight
went armed because he feared for the safety of both himself and the Anglican
parishioners, which he erroneously believed were in danger of being murdered
by Catholics.** This was what Knight referred to as being “Godfreyed™—an
intentional reference to the 1678 murder of London magistrate Sir Edmund
Berry Godfrey, who had been found dead in a London ditch after having been
investigating the Popish Plot. Knight’s insinuation that the Protestant parish-
ioners were to be “Godfreyed” would have been more alarming to James 11
than the seizure of the Catholic priest. Indeed, three Catholics were convicted
of murdering Godfrey and subsequently executed. It turned out, however, that

-
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the convictions were based upon the perjured testimony of Titus Oates, who
was later branded “Titus the Liar.™** Thus, Knight’s insinuation that Protes-
tants would be “Godfreyed” was not only a lie that undermined the rule of law,
hut it was alse a lie that served to sensationalize Protestant fears of Catholics,
fears that James I was trying to overcome under his rule.®

Here, it is worth noting that Knight’s case would have never come to
trial if Knight had admitted fault for his actions. Knight was in fact offered a
pardon by the attorney general but chose to subrmit a plea of not guilty’* At
trial, despite Knight having reason to fear for his safety, he never pleaded his
innocence on the grounds that he went armed peaceably or under the auspices
that he had a right to preparatory armed self-defense in public. While fearing
for his own safety certainly made Knight a more sympathetic defendant to the
jury, it would have been a poor legal deferise for Knight to make.’¥ Therefore,
Knight pleaded his innocence on the grounds of “active Loyalty” to the crown
and claimed that his actions were well intentioned.”™® This was a strong legal
defense for Knight, who was a prominent figure within the town of Bristol.
Tn 1682, he had been knighted by Charles IT and also, at various times, had
served as Bristol's warden, councilman; and sherift.3® In an attempt to sully
Knight’s reputation: and loyalty to the crown, the attorney general provided
evidence that Knight had expressly refused a “Commission to be a Captain
in the time of Monmouth’s Rebellion.”" Knight sufficiently countered the
attorney general’s claim with “very good proofe” that he only refused the com-
mission because of the distances involved with carrying out its duties.*”

Knight’s legal defense was not the only thing that was working in his
favor. The people of Bristol overwhelmingly supported Knight’s actions in
suppressing religious nonconformists, including the Catholic priest.* Also, by
the time of trial, it was widely known that the prosecution against Knight was
political in nature.* Not only was it known that at multiple times the attorney
general had refused to receive information on behalf of Knight’s defense, but
rumors within Bristol were swirling that the attorney general had tried to
stack the jury with some of the religious “Fantaticks that Sir John Knight had
tormented.”* Fortunately for Knight, the jury that was paneled turned out
to be quite favorable, and they ultimately returned a verdict of not guilty.*s
Among the members of the jury were a number of Bristol aldermen, including
two former Bristol mayors, Sir William Hayman and Sir William Clutter-
buck, all of whom had known and worked with Knight personally, as well as
with Knight’s father, for years.®*

. Despite the jury having acquitted Knight, under English law the King’s

‘Bench could have exerted influence and try to reverse the decision.® Knight
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did in fact break protocol and carry arms through the streets of Bristol. But
fortunately for Knight the presiding judge, Lord Chief Justice Edward Herbert,
decided not “to be seveare upon Sir John . . . because the matter would not beare
it Also, Herbert was troubled by the manner in which the attorney general
handled the case. Herbert in fact scolded the attorney general, stating, “if there
be any blinde side of the Kings business you will allwaies lay your finger upon
it, and shew it to the Defendants.™ But whatever sympathy Herbert may
have held for Knight as a defendant, as a matter of law Knight was ultimately
held accountable for his actions. In agreement with the petition of the attorney
general, Herbert placed Knight on a bond as a surety for good behavior.*®

Understanding the circumstances of Knight's indictment, trial, acquittal,
and post-trial bond is important because it once more highlights the ease with
which Second Amendment myths are produced and maintained. For over four
decades, Halbrook and other likeminded legal scholars have sold us on the
false conception that Knight’s case stands for a right to preparatory armed
carriage. Yet, as outlined above, this interpretation is completely without his-
torical merit, Knight’s case had nothing to do with a right to go armed, nor
was it even later interpreted by the Founding Fathers as enshrining such a
right. Perhaps there is a historical argument to be made that by the mid to late
nineteenth century there were some legal minds that interpreted Knight's case
as enshrining such a right. But this is.far cry from historically claiming that
Knight's case codified such a right in Anglo-American law, and that this right
was generally understood and accepted up through the late eighteenth century.
There is no substantiated evidence to support such a conclusion.

With that said, it is worth noting that Halbrook and other likeminded
legal scholars are not the only ones to commit historical errors. Historians
are equally fallible at times, including this author. This is an important aspect
of researching and writing history. But what differentiates most legal writers
from most historians is that the latter are willing to engage in critical dis-
course—that is, to receive historical criticism, reflect upon it, admit fault or
error when presented with it, and formally correct it.*** The historical point
that needs to be emphasized is there are number of modern misconceptions
and myths about the Second Amendment’s origins, meaning, and purpose. As
outlined above, much of the fault lies with modern lawyers, originalists, and
legal scholars who approach the history of the Second Amendment as a legal
thought experiment not as an objective inquiry into the past for the sake of
understanding the past.”? Essentially, what these modern lawyers, original-
ists, and legal scholars have done is advance one misleading or unsubstanti-
ated historical claim after another and another, until the history of the Second
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Amendment resembled a narrative akin to modern libertarianism. This is not
history; it is mythmaking, period.

If a true and objective historical inquiry reveals anything regarding the
ratification of the Constitution and the Bill of Rights, it is that the Second
Amendment was premised upon the constitutional significance of a well-reg-
ulated militia in late-eighteenth-century political thought and the idea that
the right to “keep and bear arms” would ensure the security and viability of
the United States for years to come. To the Founding Fathers, the Second
Amendment right to arms was not intended for the independent whims of
individuals acting alone, but for the people contributing to the communal

~ greater good through the militia, which was concurrently regulated and con-

trolled by the federal and state governments.®* This right might seem odd to
modern lawyers, originalists, legal scholars, and many Americans today, but
historically understood the right to take part in defending one’s liberties in
a well-regulated militia, against enemies foreign and domestic, was a funda-
mental right. Its origins developed in mid-seventeenth-century England and
was often characterized by the Founding Fathers as one of the palladiums of
liberty. The historical record is clear in this regard. Not one political or legal
commentator, from the Glorious Revolution in 1689 through the ratification of
the Bill of Rights in 1791, advanced the notion that the individual ownership
and use of arms was what secured the nation and the people’s rights, liberties,
family, and property. Rather, it was military training, discipline, and service in a
well-regulated militia that was the palladium or bulwark of republican liberty.

While modern lawyers, originalists, and legal scholars are welcome to
opine that such a late-cighteenth-century right is nonsense in twenty-first-
century terms, this tells us nothing about the Second Amendment’s origins,
meaning, and purpose. The fact that a right to arms no longer functions the
way it was originally intended and understood, because of other changes in
society and the law, does not mean such a right never existed or is “nonsense,”
as one recent legal scholar put it.** It just means the historical basis of the
right is foreign to us, and therefore is difficult for the modern mind to concep-
tualize and understand.?

Yet despite the origins and ratification history of the Second Amendment
speaking strongly with one voice, in defense of modern lawyers, originalists,
and legal scholars there are indeed historically based legal arguments to be
made that the Second Amendment must be interpreted as protecting the indi-
vidual ownership and use of arms as a means to check federal tyranny or to
carry firearms for self-defense. These conceptions of the right began to appear
in the nineteenth century, and they are the subject of the next chapter.
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and other government branches over the extent of this tension and the over-
lap of the two clauses. “Our decisions recognize,” she noted, “that there is
room for play in the joints between the clauses, some space for legislative ac-
tion neither compelled by the Free Exercise Clause nor prohibited by the Es-
tablishment Clause.”

As the United States grows more diverse, both religiously as well as eth-
nically, this “play between the joints” of the two religion clauses will no
doubt invite further scrutiny by the courts, and in situations undreamed of
by the framers. The rise to political prominence of the so-called “religious
Right” in the Republican Party, and its demands upon government, will, if
successful, undoubtedly lead to prolonged litigation. To take but one exam-
ple, the Welfare Reform Act of 1996 included language that indicated reli-
gious groups could be eligible for participation as providers of some wel-
fare-related services. President George W. Bush trumpeted his “faith-based
initiative” that would have implemented that language. So far Bushs plan
has not gotten off the ground, in large measure because many church orga-
nizations believe that the costs and problems related to accepting federal
money would outweigh the possible advantages. Should this plan ever get
started, and should a beneficiary program use some of the money to sup-
port a clearly religious activity, there would surely be a court challenge.
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Public Safety and the
Right to Bear Arms

ROBERT J. COTTROL AND
RAYMOND T. DIAMOND

On Tuesday, November 20th, 2007, the United States Supreme Court grant-
ed certiorari in a case involving the District of Columbia’s ban on handguns,
The statute had been successtully challenged in the United States Court of
Appeals for the District of Columbia Circuit on the grounds that it vialated
the Second Amendment’s guarantee of “the right of the people to keep and
bear arms.” With its decision to grant certiorari, the Supreme Court entered
a constitutional controversy from which it had been largely absent for nearly
seventy years, the meaning and scope of the Second Amendment. That con-
troversy, the debate over the Second Amendment, has occupied a somewhat
curious place in American constitutional discourse. It is the subject of a vast
polemical literature in the popular press, part of the often strident debate
over gun control. Where once the amendment suffered from an unfortunate
scholarly neglect, it has over the last two decades become an arena of lively
and sometimes acrimonious debate among historians, legal scholars, and
political scientists. The Court's decision is likely to provide a definitive legal
ruling on the amendment although it is unlikely to end the controversy over
the amendment’s original meaning and how it should be applied in modern
America.'

The debate over the Second Amendment is part of the larger debate over
gun control, and as such it focuses on whether or not the framers intended
to limit the ability of government to prohibit or severely restrict private own-
ership of firearms. It is a debate fueled, in part, by the fear generated by this
nation’s high crime rate, including an average of 10,000 homicides commit-
ted annually with firearms. The debate is also fueled by the existence of
broad public support for firearms ownership for self-defense and the fact
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that roughly half the homes in the country have fircarms. Two interpreta-
tions, broadly speaking, of the amendment have emerged from the debate.
Some students of the Second Amendment stress the amendment’s militia
clause, arguing either that the constitutional provision was only meant to en-
sure that state militias would be maintained against potential federal en-
croachment or that the individual’s right to keep and bear arms was meant to
be protected only within the context of a highly regulated, regularly drilling
state militia. Adherents of both variants of what might be called the collec-
tive rights view argue that the Second Amendment poses little in the way of
an impediment to strict, even prohibitory gun control given the fact that
most Americans at the start of the twenty-first century are not regularly en-
gaged in the business of militia training.

Supporters of the individual rights view stress the amendment’s second
clause, arguing that the framers intended a militia of the whole, or at least a
militia consisting of the entire able-bodied white male population. For them
this militia of the whole was expected to perform its duties with privately
owned weapons. Advocates of this view also urge that the militia clause
should be read as an amplifying rather than a qualifying clause; that is, while
maintaining a “well-regulated militia” was a major reason for including the
Second Amendment in the Bill of Rights, it should not be viewed as a sole or
limiting reason. The framers also had other reasons for proposing the
amendment, including a right to individual self-defense.

The right to keep and bear arms became controversial in the late twenti-
eth century, yet for much of American history constitutional commentators
extolled the right as a fundamental cornerstone of liberty that could not be
denied free people. This widespread agreement occurred in part because of
the frontier conditions that existed from the colonial period through much
of the nineteenth century. The role of privately owned arms in achieving
American independence, particularly in the early years of the Revolution,
strengthened this consensus. The often violent and lawless nature of Amer-
ican society also contributed to the widespread view that the right to possess
arms for self-defense was fundamental.

But the Second Amendment and the right to keep and bear arms cannot
be understood solely through an examination of American history. Like oth-
er sections of the Bill of Rights, the Second Amendment was an attempt to
secure what was believed to be a previously existing right. The framers of the
Bill of Rights did not believe they were creating new rights. Instead, they were
attempting to prevent the newly formed federal government l:mm encrloach-
ing on rights already considered part of the English constitutional heritage.*

To understand what the framers intended the Second Amendment to
accomplish, it is necessary to examine their world and their view of the right
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to bear arms as one of the traditional “rights of Englishmen.” The English
settlers who populated North America in the seventeenth century were heirs
to a tradition over five centuries old governing both the right and the duty to
be armed. In English law the idea of an armed citizenry responsible for the
security of the community had long coexisted, perhaps somewhat uneasily,
with regulation of the ownership of arms, particularly along class lines. The
Assize of Arms of 1181 required the arming of all free men. Lacking both
professional police forces and a standing army, English law and custom dic-
tated that the citizenry as a whole, privately equipped, assist in both law en-
forcement and military defense, By law all men ages sixteen through sixty
were liable to be summoned into the sheriff's posse comitatus, All persons
were expected to participate in the hot pursuit of criminal suspects, the “hue
and cry)” supplying their own arms for the occasion. There were legal penal-
ties for failure to participate. The maintenance of law and order was a com-
munity affair, a duty of all citizens.”

And all able-bodied men were considered part of the militia and were
required, at least theoretically, to be prepared to assist in military defense.
The law required citizens to possess arms, Towns and villages were required
to provide target ranges in order to maintain the martial proficiency of the
yeomanry. Despite this, the English discovered that the militia of the whaole
maintained a rather indifferent proficiency and motivation. By the sixteenth
century the practice was to rely on select bodies of men intensively trained
for militia duty rather than on the armed population at large.

Although English law recognized a duty and a right to be armed, both
were highly circumscribed by English class structure. The law regarded the
common people as participants in community defense, but it also regarded
them as a dangerous class, useful perhaps in defending shire and realm but
also capable of mischief with their weapons, mischief toward each other, their
betters, and their betters’ game. Restrictions on the type of arms deemed
suitable for common people had also long been part of English law and cus-
tom. Game laws had long been one tool used to limit the arms of the com-
mon people. The fourteenth-century Statute of Northampton restricted the
ability of people to carry arms in public places. A sixteenth-century statute
designed as a crime control measure prohibited the carrying of handguns
and crossbows by those with incomes of less than 100 pounds a year. After
the English Reformation, Catholics were also often subject to being dis-
armed as potential subversives.

The need for community security had produced a traditional duty to be
armed in English law, but it took the religious and political turmoil of seven-
teenth-century England to transform that duty into a notion of a political or
constitutional right. Attempts by the Stuart kings Charles [T and James 11 to
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disarm large portions of the population, particularly Protestants and sus-
pected political opponents, met with popular resistance and helped implant
into English and later American constitutional sensibilities the belief that
the right to possess arms was of fundamental political importance. These ef-
forts led to the adoption of the seventh provision of the English Bill of Rights
in 1689:

That the subjects which are Protestants may have arms for their defense suitable
to their conditions and as allowed by law.*

By the eighteenth century, the right to possess arms, both for personal
protection and as a counterbalance against state power, had come to be
viewed as one of the fundamental rights of Englishmen on both sides of the
Atlantic. Sir William Blackstone, whose Commentaries on the Laws of En-
gland greatly influenced American legal thought both before the Revolution
and well into the nineteenth century, listed the right to possess arms as one
of the five auxiliary rights of English subjects without which their primary
rights could not be maintained:

The fifth and last auxiliary right of the subject, that [ shall at present men-
tion, is that thaving arms for their defense, suitable to their condition and de-
gree and such as are allowed by law. Which is also declared by the same statute
... and is indeed a public allowance, under due restrictions, of the natural right
of resistance and self- preservation, when the sanctions of society and laws are
found insufficient to restrain the violence of oppression.

If some five centuries of English experience had transformed the duty to
be armed for the common defense into a right to be armed, in part, to resist
potential political oppression, a similar evolution in thought had occurred
in the American colonies between the earliest seventeenth-century settle-
ments and the American Revolution. Early English settlements in North
America had a quasi-military character, an obvious response to harsh fron-
tier conditions. Governors of settlements often held the title of militia cap-
tain, reflecting both the civil and military nature of their office. In order to
provide for the defense of often isolated colonies, special effort was made to
ensure that white men capable of bearing arms were brought into the col-
onies,

Far from the security of Britain and often facing hostile European pow-
ers at their borders, colonial governments viewed the arming of able-bodied
white men and the requirement for militia service as essential toa colony’s
survival. The right and duty to be armed broadened in colonial America. If
English law qualified the right to own arms by religion and class, those con-
siderations were significantly less important in the often insecure colonies.
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If by the seventeenth century the concept of the militia of the whole was
largely theoretical in England, in America it was the chief instrument of
colonial defense. While the English upper classes sought to restrict the own-
ership of arms on the part of the lower classes in part as a means of helping
to enforce game laws, there were significantly fewer restrictions on hunting
in North America with its small population and abundant game. From the
beginning, conditions in colonial America created a very different attitude
toward arms and the people.

Race provided another reason for the renewed emphasis on the right
and duty to be armed in America. Britain's American colonies were home to
three often antagonistic races—red, white, and black. For the settlers of
British North America, an armed and universally deputized white popula-
tion was necessary not only to ward off dangers from the armies of other Eu-
ropean powers but also to ward off attacks from the indigenous Indian pop-
ulation that feared the encroachment of English settlers on their lands. And
an armed white population was essential to maintain social control over
blacks and Indians whao toiled unwillingly as slaves and servants in English
settlements. This helped broaden the right to bear arms for whites. The need
for white men to act not only in the traditional militia and posse capacities
but also to keep order over the slave population helped lessen class, religious,
and ethnic distinctions among whites in colenial America. That need also
helped extend the right to bear arms to classes traditionally viewed with sus-
picion in England, including indentured servants.

The colonial experience helped strengthen the appreciation of early
Americans for the merits of an armed citizenry. That appreciation was of
course further strengthened by the experience of the American Revolution.
The Revolution began with acts of rebellion by armed citizens. And if sober
historical analysis reveals that it was actually American and French regulars
who ultimately defeated the British and established American indepen-
dence, the image of the privately equipped ragtag militia successfully chal-
lenging the British Empire earned a firm place in American thought and
helped influence American political philosophy. For the generation that au-
thored the Constitution, it reinforced the lessons their English ancestors had
learned in the seventeenth century. It revitalized Whiggish notions that
standing armies were dangerous to liberty. It helped transform the idea that
the people should be armed and security provided by a militia of the people
from a matter of military necessity into a political notion, one that would
find its way into the new Constitution.

This view that an armed population contributed to political liberty as
well as community security found its way into the debates over the Consti-
tution and is key to understanding the Second Amendment. Like other pro-
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visions of the Constitution, the clause that gave Congress the power to pro-
vide for organizing, arming, and disciplining the militia excited fears among
those who believed that the propesed Constitution could be used to destroy
both state power and individual rights. It is interesting, in light of the current
debate over the meaning of the Second Amendment, that both Federalists
and Anti-Federalists assumed that the militia would be one that enrolled al-
most the entire white male population between the ages of sixteen and sixty
and that militia members would supply their own arms.

But many feared that the militia clause could be used both to do away
with the state’s control over the militia and to disarm the population. Some
expressed fear that Congress would use its power to establish a select militia.
Many viewed a select militia with as much apprehension as they did a stand-
ing army. The English experience of the seventeenth century had shown
that a select militia could be used to disarm the population at large. Richard
Henry Lee of Virginia expressed the fear that a select militia might serve this
end.*

In their efforts to answer critics of the Constitution, Alexander Hamil-
ton and James Madison addressed the charges of those critics who argued
that the new Constitution could both destroy the independence of the mili-
tia and deny arms to the population. Hamilton's responses are particularly
interesting because he wrote as someone who was openly skeptical concern-
ing the military value of the militia of the whole. The former Revolutionary
War artillery officer conceded that the militia had fought bravely during the
Revolution, but he argued it had proved no match for regular troops. Hamil-
ton urged the creation of a select militia that would be more amenable to
military training and discipline than the population as a whole. Despite this
he conceded that the population as a whole should be armed.

But if Hamilton gave only grudging support to the concept of the militia
of the whole, Madison, author of the Second Amendment, was a much more
vigorous defender of it. In The Federalist, Number 46, he left little doubt that
he saw the armed population as a potential counterweight to tyranny:

Let a regular army, fully equal to the resources of the country, be formed; and let
it be entirely at the devotion of the federal government: still it would not be
going too far to say, that the State governments, with the people on their side,
would be able to repel the danger. The highest number to which, according to
the best computation, a standing army can be carried in any country, does not
exceed one hundredth part of the whole number of souls; or one twenty-fifth
part of the number able to bear arms, This proportion would not yield, in the
United States, an army of more than twenty-five or thirty thousand men. To
these would be opposed a militia amounting to near halfa million citizens with
arms in their hands, officered by men chosen among themselves, fighting for
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their common liberties, and united and conducted by governments possessing
their affections and confidence. It may well be doubted, whether a militia thus
circumstanced could ever be conguered by such a proportion of regular troops.
Those who are best acquainted with the late successful resistance of this coun-
try against the British arms, will be most inclined to deny the possibility of it.
Besides the advantage of being armed, which the Americans possess over the
people of almost every other nation, the existence of subordinate governments,
to which the people are attached, and by which the militia officers are ap-
pointed, forms a barrier against the enterprises of ambition, moere insurmount-
able than any which a simple government of any form can admit of. Notwith-
standing the military establishments in the several kingdoms of Europe, which
are carried as far as the public resources will bear, the governments are afraid to
trust the people with arms.”

This desire to maintain a universal militia and an armed population
played a critical part in the adoption of the Second Amendment. The
amendment, like other provisions of the Bill of Rights, was designed to pre-
vent the newly created federal government from encroaching on rights al-
ready enjoyed by the people. It is important to remember that firearms own-
ership, for self-defense and hunting, was widespread with few restrictions, at
least for the white population. It is also significant that the universally ac-
cepted view of the militia, at the time, was that militiamen would supply
their own arms. One year after the ratification of the Bill of Rights, Congress
passed legislation reaffirming the notion of a privately equipped militia of
the whole. The act, titled "An Act more effectually to provide for the Na-
tional Defense by establishing an Uniform Militia throughout the United
States.” called for the enrollment of every free, able-bodied white male citi-
zen between the ages of eighteen and forty-five into the militia. The act re-
quired every militia member to provide himself with a musket or firelock, a
bayonet, and ammunition *

The decades between the adoption of the Second Amendment and the
Civil War brought little opportunity for judicial interpretation of the consti-
tutional provision. While a number of jurisdictions had laws prohibiting the
carrying of concealed weapons, there were few restrictions concerning the
ownership or the open carrying of arms in antebellum America. Most laws
restricting the possession of fircarms were to be found in the slave states.
These laws generally prohibited the possession of firearms on the part of
slaves and free blacks. Outside of the slave states the right to have arms was
generally not impaired, not even for free Negroes. There was no federal leg-
islation restricting firearms ownership, and since Barron v. Baltimore (1833)
held that the Bill of Rights only limited the power of the federal government,
there was no occasion before the Civil War for the federal courts to examine
the issue.
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If in the antebellum era there was an absence of federal court decisions
on the Second Amendment, there was nonetheless widespread agreement
concerning the scope and meaning of the provision among commentators
and in the limited number of state court decisions that examined the issue,
Noted jurist and legal commentator $t. George Tucker contrasted the Sec-
ond Amendment’s robust guarantee of a right to keep and bear arms with
the more restrictive English guarantee, noting that class restrictions and
game laws had not limited the American right in the way that the English
right had been limited. Supreme Court Justice Joseph Story also regarded
the right as fundamental:

The right of the citizens 1o keep, and bear arms has been justly considered, as
the palladium of the liberties of a republic; since it offers a strong moral check
against the usurpation and arbitrary power of rulers; and will generally, even if
they are successful in the first instance, enable the people to resist, and triumph
aver them.”

If leading antebellum commentators saw the right as central to a free
people, federal courts were largely silent on the subject. The only pro-
nouncement from the Supreme Court on the subject before the Civil War
came in Justice Taney's opinion in Dred Scott v. Sandford (1857). Taney indi-
cated that African Americans, slave or free, could be denied the right to pos-
sess arms just as they could be denied freedom of speech, assembly, and
travel. Despite the silence of the federal courts on the subject, state courts
began developing a jurisprudence of the right to keep and bear arms, inter-
preting relevant provisions of state constitutions. These cases attempted to
balance the right to bear arms against competing interests in public safety.
Generally state courts upheld prohibitions against carrying concealed
weapons. Some state courts limited the right to carry arms to those weapons
that were suitable for use in “civilized warfare,” an attempt to prohibit the
carrying of weapons that were thought to be used exclusively for criminal
purposes. Most of these cases involved restrictions on carrying concealed
firearms. In one antebellum case the Georgia Supreme Court decided that
the Second Amendment applied to that state.”

Tt would take the turmoil of the Civil War and Reconstruction to bring
the Second Amendment before the Supreme Court. The end of the Civil
War brought about a new conflict over the status of former slaves and the
power of the states. The defeated white South sought to preserve as much of
the antebellum Southern social order as could survive Northern victory and
national law. Southern states were not prepared to accord to the newly
emancipated black population the general liberties enjoyed by white citi-
zens. Indeed, former slaves did not even have the rights that Northern states
had long given free Negroes.
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In 1865 and 1866 Southern states passed a series of statutes known as the
black codes. These statutes were designed, in part, to ensure that traditional
Southern labor arrangements would be preserved. They often required
black agricultural workers to sign labor contracts that bound them to their
employers for a vear, Blacks were forbidden to serve on juries and could not
testify or act as parties against whites, Vagrancy laws were used to force
blacks into labor contracts and to limit freedom of movement. And as fur-
ther indication that the former slaves had not yet joined the ranks of free cit-
izens, Southern states passed legislation prohibiting blacks from carrying
firearms without licenses, which whites were not required to have. The Mis-
sissippi statute provides a typical example of restrictions of this kind:

Re it enacted, . _ . that no freedman, free Negro or mulatto, not in the military
service of the United States government, and not licensed so to do by the board
of police of his or her county, shall keep or carey firearms of any kind, or any
ammunition, dirk or bowie knife, and on conviction thereof in the county court
shall be punished by fine, not exceeding ten dollars, and pay the cost of such
proceedings and all such arms or ammunition shall be forfeited to the informer;
and it shall be the duty of every civil or military officer to arrest any such freed-
man, free Negroor mulatto found with any such arms or ammunition, and shall
cause him or her to be committed to trial in default of bail !

Such measures caused strong concerns among Northern Republicans.
Many charged that the South was trying to reinstate slavery and deny former
slaves those rights long considered essential to a free people. The news that
the freedmen were being deprived of the right to keep and bear arms was of
particular concern to champions of Negro citizenship. For them the right of
the black population to possess weapons went beyond symbaelic importance,
It was important both as a means of maintaining the recently reunited union
and as a means of ensuring against the virtual reenslavement of those for-
merly in bondage. Faced with a hostile South determined to preserve the an-
tebellum social order, Northern Republicans were particularly alarmed at
provisions that preserved the right to keep and bear arms for former Con-
federates while disarming blacks, the one group in the South with clear
Unionist sympathies. This helped convince many Northern Republicans to
seek national enforcement for the Bill of Rights.

The debates over the Fourteenth Amendment and the civil rights legis-
lation of the Reconstruction era suggest the determination of Congress to
protect the right to keep and bear arms and other provisions of the Bill of
Rights against state infringement. Representative Jonathan Bingham of Ohio,
the author of the Fourteenth Amendment’s privileges or immunities clause,
and other Republican supporters of the Fourteenth Amendment expressed
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the view that the clause applied the Bill of Rights to the states. The Southern
efforts to disarm the freedmen and to deny other basic rights to former
slaves played an important role in convincing the Thirty-ninth Congress
that traditional notions concerning federalism and individual rights needed
to change."”

If the events of Reconstruction persuaded the Thirty-ninth Congress of
the need for applying the Bill of Rights to the states, the Supreme Court in its
earliest decisions on the Fourteenth Amendment moved to maintain the an-
tebellum federal structure. The Supreme Court’s first pronouncements on
the Second Amendment came about after the enactment of the Fourteenth
Amendment and concerned the extent to which the latter amendment ex-
tended the protection of the right to keep and bear arms. The first case,
United States v. Cruikshank (1875), stemmed from charges brought by fed-
eral officials against William Cruikshank and others for violating the consti-
tutional rights of a group of black men who were attempting to vote. The
charges included claims that Cruikshank and his associates violated the
right of the black men to peaceably assemble and that they also violated their
right to bear arms. The Court in a majority opinion authored by Chief Jus-
tice Morrison R. Waite held that the federal government had no power to
protect citizens against private action that deprived them of their constitu-
tional rights. The opinion held that the First and Second Amendments were
limitations on Congress, not private individuals. For protection against pri-
vate criminal action the individual was required to look to state govern-
ments.'*

The next case in which the Court examined the Second Amendment,
Presser v. Illinois, more directly involved the question of whether or not the
Second Amendment in combination with the Fourteenth set limits on the
ability of states to limit the right to bear arms. That case involved a challenge
to an Illinois statute that prohibited individuals who were not members of
the organized militia from parading with arms. Justice William Woodss ma-
jority opinion noted that the statute did not infringe on the right to keep and
bear arms. Woods nonetheless used the case to indicate that the Second
Amendment did not apply to state governments even in light of the Four-
teenth Amendment. Woods also indicated that the citizenry at large consti-
tuted a reserve militia that was a resource for the United States government
and hence could not be disarmed by state governments, independent of Sec-
ond Amendment considerations. Presser is still cited as precedent indicating
that the Fourteenth Amendment does not incorporate the Second Amend-
ment.'

The nineteenth century would come to an end with legal commentators
in general agreement that the right to keep and bear arms was an important
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one for a free people. Michigan jurist Thomas M. Cooley discussed the sub-
ject in his treatise on constitutional law. Anticipating some of the modern
debate on the subject, Cooley expressed the view that the amendment
should not be seen as restricted only to members of the militia. He noted
that the purpose of the Second Amendment was to allow the people to pro-
vide a check against potential governmental usurpation of power. Cooley
went on to note that a restriction of the right to arms to members of the mili-
tia, whose membership could be limited by the government, would allow the
government to defeat the very purpose of the amendment. "

The nineteenth century would end with reasonably broad agreement
among those constitutional commentators who considered the issue that the
right to have arms was an important safeguard for the freedoms of the
American people. It should be added that that agreement was a broad agree-
ment in principle that usually did not extend to the messy details of what
kinds of firearms regulation were and were not consistent with the principle.
Because firearms regulation was a matter of state and local law, the federal
courts, adhering to the view that the Second Amendment did not apply to
the states, had little to say on the subject.

State courts did develop a jurisprudence on the right to have arms that
examined state firearms regulation in light of provisions in state constitu-
tions protecting the right to have arms. These cases usually provided state
and local governments more leeway in regulating the carrying of arms, par-
ticularly concealed weapons, than in restricting the ownership of arms. Thus
the 1871 Tennessee case of Andrews v. State held that the right to bear arms
was an incident of militia service and subject to reasonably broad state regu-
lation, while the right to own arms was a private right with limitations on
state restriction,'

The early twentieth century would bring about new efforts at firearms
regulation and with it new attitudes concerning arms and the Second
Amendment. Traditional beliefs concerning the importance of arms were
frequently being tempered by the view that whole classes of people were
unfit to exercise this prerogative. In the South, state governments, freed
from the federal scrutiny that existed in the Reconstruction era, used laws
regulating concealed weapons to accomplish what had been attempted with
the postwar black codes. Discriminatory enforcement of these laws often left
blacks disarmed in public places while whites remained free to carry fire-
arms. This state of affairs helped facilitate lynchings and other forms of
racial violence during the Jim Crow era.

But the South was not the only region where social prejudice restricted
the right of disfavored minorities to possess firearms. If the white South saw
armed blacks as a threat, politicians in other regions saw a similar threat aris-
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ing from large-scale immigration from southern and eastern Furope. The
new immigrants, like others before them, often met hostile receptions. They
were associated with crime and anarchy and stereotyped as lazy and men-
tally unfit. Many native-born Americans feared the immigrants would bring
anarchist-inspired crime from Europe, including political assassinations and
politically motivated armed robberies. These fears led in 1911 to passage of
New York's Sullivan Law. This state statute was aimed at New York City, a
place where the large, foreign-born population was believed to be peculiarly
susceptible to crime and vice. The Sullivan Law went far beyond typical gun
control measures of the day. It prohibited the unlicensed carrying of
weapons and required a permit for the ownership or purchase of pistols. Vi-
olation of the statute was a felony. The first person convicted under the
statute was a member of one of the suspect classes, an Italian immigrant.”

It was in this early-twentieth-century atmosphere that the collective
rights view of the right to bear arms first began to attract the attention of the
judiciary. In one of the earliest cases to adopt this view, Salina v. Blaksley, the
Supreme Court of Kansas interpreted that state’s constitutional provision
protecting the right to bear arms as a protection that only applied to the
militia and not for individual purposes.'® In 1911 Maine chief justice Lucil-
lius A. Emery authored an essay, “The Constitutional Right to Keep and
Bear Arms,” in the Harvard Law Review, urging that the right to bear or
carry arms should be viewed as a right limited to militia service. He also
noted that legislatures could not prohibit the keeping or ownership of arms,
echoing the distinction made by the Tennessee court in Andrews."

These developments affected relatively few Americans at the beginning
of the twentieth century. The nation was still largely rural. Firearms owner-
ship for both self-defense and hunting were fairly commonplace. And
statutes regulating firearms ownership were relatively rare and unobtrusive.
For most citizens access to firearms was largely unimpaired and there was
not too much occasion for either the courts or constitutional commentators
to say much concerning the Second Amendment.

This situation would change after the First World War. Prohibition
brought about the rise of organized gangs engaged in the sale of bootlegged
alcohol. Territorial rivalries among the gangs led to open warfare on the
streets of the nation’s major cities. That warfare was made even more terrify-
ing by the introduction of a terrifying new weapon, the Thompson subma-
chine gun. A fully automatic weapon, developed too late for use in World
War I, the “Tommy Gun” was one of the first submachine guns in wide-
spread use. Used by violent criminals in their wars on each other, the
Thompson also claimed the lives of a fair number of members of the general

public as well.
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The end of the twenties and the end of Prohibition did not bring a halt to
notorious misuse of automatic weapons. The rise in the 1930s of such des-
peradoes as John Dillinger, “Pretty Boy” Floyd, “Ma” Barker, George "Ma-
chine Gun” Kelly, and Clyde Barrow and Bonnie Parker became a part of
American folklore. The exploits of such eriminals were made more vivid and
terrifying by the new medium of talking motion pictures. Thus, the horrors
of eriminal misuse of automatic weapons were forcibly brought home to the
public.

These events caused the Roosevelt administration to propose the first
federal gun control legislation. The National Firearms Act of 1934 required
registration, police permission, and a prohibitive tax for firearms that were
deemed gangster weapons, including automatic weapons, sawed-off shot-
guns, and silencers. It is interesting in light of the current debate that the
Roosevelt administration deemed the act a revenue measure, conceding
that an outright ban on such weapons would probably be beyond Congress's
pOWETS.

The 1934 act gave rise to the Supreme Court’s last decision to date on
the Second Amendment, United States v. Miller. It was a curious case. Both
sides of the Second Amendment debate have claimed that the decision au-
thored by Justice James C. McReynolds supports their views. Interestingly,
the Court only heard arguments by the government. The federal govern-
ment appealed a decision by a federal district court invalidating the Na-
tional Firearms Act of 1934 in a case involving the unlicensed transporta-
tion of an unregistered sawed-off shotgun. The Court focused on the
weapon in question:

I the absence of any evidence tending to show that the possession of a [sawed-
off shotgun] at this time has some reasonable relationship to the preservation or
efficiency of a well regulated militia, we cannot say that the Second Amend-
ment guarantees the right to keep and bear such an instrument. Certaindy it is
not within judicial notice that this weapon is any part of the ordinary military
equipment or that its use could contribute to the common defense.”

Advocates of the collective rights view have emphasized the Courts fo-
cus in the Miller decision on the militia, claiming that it was an indication
that the Court saw the Second Amendment as being concerned only with
the preservation of state militias. But the Court’s discussion of the militia in-
dicates that it saw a clear relationship between the individual right and the
maintenance of the militia:

The signification attributed to the term Militia appears from the debates in
the Convention, the history and legislation of Colonies and $tates, and the writ-
ings of approved commentators. These show plainly enough that the Militia
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comprises all males physically capable of acting in concert for the common de-
fense. "A body of citizens enrolled for military discipline” And further, that or-
dinarily when called for service these men were expected to appear bearing
arms supplied by themselves and of the kind in common use at the time.”'

Probably the most accurate way to view what the Court did in Miller is
to see it as an updating of the nineteenth-century civilized warfare doctrine.
McReynolds's decision relied on the antebellum Tennessee case Avmette v.
State, which allowed the state to restrict the carrying of those types of
weapons which were frequently used by criminals and not suitable for the
common defense. The Supreme Court in Miller remanded the case to the
lower courts to determine whether or not a sawed-off shotgun was a weapon
appropriate for militia use. That determination was never made.”

Although Miller was the Court’s most comprehensive exploration of the
Second Amendment, it had little effect on either firearms regulation or the
general public’s view concerning the right to keep and bear arms. For nearly
three decades after Miller little existed in the way of federal firearms regula-
tion. State and local legislation existed but with few exceptions, such as the
New York Sullivan Law, these were usually traditional regulations governing
the manner of carrying weapons, not outright prohibitions. There was little
serious attempt to mount constitutional challenges to these restrictions. The
Second Amendment was thus bypassed in the postwar Supreme Court’s
process of applying most of the provisions of the Bill of Rights to the states.
Justice Hugo Black, who was an advocate of the view that the Fourteenth
Amendment made all of the Bill of Rights applicable to the states, argued
that the Second Amendment should also apply to the states, but the Court
has not heard a case on that issue since Presser. It is probably accurate to say
that at least until the 1960s most people, including attorneys and judges, ac-
cepted the view that the Second Amendment protected an individual right
but otherwise thought very little about the matter because firearms restric-
tions, even on the state and local levels, were slight.

It would take the turmoil of the 1960s and the tragedy of three assassina-
tions to bring about the birth of the modern gun control movement and cre-
ate the current debate over the meaning of the Second Amendment. The as-
sassination of President John F. Kennedy in 1963 brought calls for stricter
national controls over the sale of firearms. Urban riots and the assassina-
tions of civil rights leader Martin Luther King, Jr., and Senator Robert E
Kennedy helped lead to the passage of the Gun Control Act of 1968, the first
federal legislation that seriously affected the purchasing of firearms for large
numbers of Americans. This legislation limited the purchase of firearms
through the mails and also restricted the importation of surplus military ri-
fles. The act also prohibited the purchase of firearms by those with felony
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convictions, even though the legislation provided no means of checking a
purchaser’s record. Some of the provisions of the 1968 act would later be
maodified by legislation passed in 1936,

The 1968 act proved to be something of a watershed. Since then a na-
tional debate over gun control and a subsidiary debate over the meaning of
the Second Amendment have become perennial features in American poli-
tics. The rise of a highly visible national gun control movement since the
19605 during has been something new in American political life. Some ad-
herents of this new political movement have advocated relatively moderate
measures. These have included screening measures designed to prevent in-
dividuals with suspect backgrounds, criminal records, or histories of mental
instahility from purchasing firearms. Such measures are essentially exten-
sions of firearms regulations that have long existed in many states, attempts
to limit firearms use by undesirable persons. These kinds of regulations have
long existed even in states with state constitutional protection for the right to
bear arms and courts willing to enforce such guarantees. The more modest
measures pose little threat to the general public’s right to possess firearms.

But since the 1960s, others have argued for more radical measures. Their
view has been that state and local government and, more importantly, the
federal government can and should outlaw the general public’s right to pos-
sess whole categories of firearms that had previously been owned by large
numbers of law-abiding citizens. Many in the gun control movement argued
that ownership of guns for self-defense or as part of a universal citizens’ mili-
tia was dangerous and atavistic, They claimed that the only legitimate reason
for civilian firearms ownership was for sporting purposes, usually hunting,
and that even that ownership should be permitted only under stringent li-
censing. Efforts were made to ban firearms that did not meet this “sporting
purposes” definition. In the 1970s and 1980s gun control advocates urged
the banning of handguns, particularly cheap ones popularly known popu-
larly as “Saturday Night Specials.” In the 1990s many gun control supporters
advocated bans on "assault weapons,” a term employed without great preci-
sion to include semiautomatic rifles with military features such as bayonet
lugs and pistol grips, or virtually all semiautomatic rifles, depending on the
user’s definition. The gun control movement scored some success with its
campaign against assault weapons, A handful of states enacted bans on some
semiautomatic firearms. Congress enacted a ten-year prohibition on the sale
of semiautomatic rifles with military-style features in 1994. Congress re-
fused to renew the ban in 2004.

This advocacy of wholesale restrictions on firearms ownership helped
bring about the modern debate over the meaning of the Second Amend-
ment. Much of the effort to reinterpret the Second Amendment as a collec-
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tive right has been an attempt to justify proposed firearms restrictions that
at earlier periods in American history would have been regarded as un-
constitutional. Since the 1960s a vigorous polemical debate over whether
the amendment should be seen as a broad individual right or as a right lim-
ited to a highly controlled militia context has been waged in the nation’s ed-
itorial pages and broadcast media.

Despite the passion of the public debate, the Supreme Court kept a curi-
ous silence on the issue. The Court had opportunities to address it: the lower
federal courts in the 1970s and 1980s upheld gun control legislation either
by citing Miller for the proposition that the Second Amendment only pro-
tected the right to bear arms in a militia context when addressing federal
legislation, or Presser for the proposition that the amendment did not apply
to the states, The Supreme Court declined to grant certiorari in these cases
and provide a definitive modern ruling on the issue.

If the Court has been reluctant to directly address the issue of the Second
Amendment and its applicability to the gun control issue, it has, curiously
enough, been willing to acknowledge the right to bear arms as dicta in cases
extraneous to the gun control issue, Starting with Justice Harlan's dissent in
the 1961 case Poe v. Ullman, involving a Connecticut anti-contraception
statute, the right to bear arms has frequently been noted in privacy cases:

[T]he full scope of the liberty guaranteed by the Due Process Clause cannot be
found in or limited by the precise terms of the specific guarantees elsewhere
provided in the Constitution. This “liberty” is not a series of isolated points
pricked out in terms of the taking of property; the freedom of speech, press, and
religion; the right to keep and bear arms . .. [italics added]*

Statements by other justices, sometimes in dicta, sometimes in statements to
the press, have given heart to supporters of either the individual or collective
rights viewpoints, but the Court retained its institutional silence on the sub-
ject.

If the Supreme Court in recent decades has been reluctant to address the
controversy, other important legal actors have been making pronounce-
ments on the Second Amendment and the right to arms more generally,
Forty-four of the fifty states have right to keep and bear arms provisions in
their constitutions. While the federal jurisprudence on the right is some-
what thin, state courts have developed a rather robust jurisprudence, rang-
ing from fairly restrictive to fairly expansive views of the right. Congress has
also played a role in Secand Amendment interpretation. In 1982 the Senate
Judiciary Committee’s Subcommittee on the Censtitution issued a report
supporting the individual rights view of the amendment. Four years !Iﬂl&’r
Congress passed the Firearms Owners Protection Act, protecting the right
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of interstate travel with firearms. The statute was prefaced with congres-
sional findings declaring the Second Amendment an individual right.

The 1980s would see the rise of the academic debate over the Second
Amendment. At first it was a debate that mainly engaged independent
scholars not affiliated with universities and usually connected to groups sup-
porting or opposing stricter gun controls, Because the subject inherently in-
volves a debate aver original intentions or understandings, historians tended
to enter the debate sooner than scholars in the legal academy. Something of
a milestone in the history of the debate came in 1989 with the publication of
Sanford Levinson’s “The Embarrassing Second Amendment,” in the Yale
Law fournal, For the first time since gun control had become a national issue
in the 1960s, a major constitutional scholar was arguing in a leading law
journal that the Second Amendment deserved a serious examination and
that the individual rights view was likely the more accurate one. Levinson's
article spurred other scholars in law, history, and political science to take up
the issue with such leading scholars as Akhil Amar, Saul Cornell, Leonard
Levy, Jack Rakove, Laurence Tribe, William Van Alstyne, and Garry Wills,
among many others.*

The new scholarship probably played a part in reawakening interest on
the part of the judiciary in the Second Amendment. Supreme Court Justice
Clarence Thomas indicated a favorable disposition toward the individual
rights reading of the amendment in the 1997 case United States v. Printz.®
Justice Scalia has expressed support for the individual rights view in schol-
arly commentary. A major breakthrough for individual rights advocates
came in 2001 with the Fifth Circuit case United States v. Emerson.® In Emer-
son, which involved a Second Amendment challenge to a prosecution of an
individual who possessed a firearm in violation of a restraining order, the
Fifth Circuit Court of Appeals held that the Second Amendment was an in-
dividual right but that a restraining order prohibiting possession of firearms
on the part of an individual suspected of domestic violence was reasonable
regulation. A 2002 decision by the Ninth Circuit Court of Appeals in Silveira
w. Lockyer upheld California’s ban on assault weapons, holding that the Sec-
ond Amendment was a collective right. The decision seemed written in part
to rebut the Fifth Circuit’s opinion in Emerson.”

National politics would also play a role in issues of Second Amendment
interpretation. The election of George Bush in the very close election of 2000
brought to national office an administration that had enjoyed the support of
the National Rifle Association, which probably tipped the electoral balance
ina number of states. One result of this was a new attitude in the Justice De-
partment more supportive of the individual rights view than had been the
case in recent decades. In 2004 the attorney general’s office under Attorney
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General John Ashcroft's direction issued a formal memorandum on the Sec-
ond Amendment. The memorandum reflected Ashcroft’s long-standing
support for the individual rights interpretation. As might be expected, the
memarandum met with strong criticism by proponents of stricter gun con-
trol and strong support by its opponents. The Ashcroft memorandum was
interesting for its detailed analysis of the history and meaning of the Second
Amendment, reflecting much of the new scholarship that had developed
since the 1990s.2

The debate continues into the twenty-first century. It continues to be
waged in academic journals and the popular media. The Supreme Court
still retains its institutional reluctance to enter the fray, although Chief Jus-
tice John Roberts in his 2005 confirmation hearing indicated that he be-
lieved the proper interpretation of the Second Amendment was still an open
issue and one that the lower federal courts had not resolved. The political
branches of government seem largely sympathetic to protecting the right to
have arms. During the 1990s and continuing into the first decade of the
twenty-first century, an increasing number of states have passed legislation
liberalizing the right of citizens to carry guns for self-protection, a reflection
of both public fears of crime and the political skill of the National Rifle As-
sociation. Some forty states have statutes permitting almost anyone eligible
to own a firearm to obtain a license to carry a concealed weapon. In 2006
Congress passed legislation prohibiting lawsuits against firearms manufac-
turers for criminal misuse of firearms. The legislation contained findings
that the Second Amendment protected a right of individuals regardless of
whether or not they were members of the militia. That same year Congress
also passed legislation prohibiting public officials from disarming citizens
during times of natural disaster. This measure was enacted in part in re-
sponse to actions taken by New Orleans officials during Hurricane Katrina.
During that crisis New Orleans police confiscated guns from citizens in
New Orleans, sometimes in dramatic confrontations played out on national
television.

The March 2007 decision by the U.S. Court of Appeals for the D.C. Cir-
cuit overturning the District of Columbia’s handgun ban on Second Amend-
ment grounds undoubtedly played a key role in ending the Supreme Court’s
traditional reluctance to consider Second Amendment cases. Ina 2-1 deci-
sion in the case Parker v. District of Columbia, a three-judge panel of the D.C.
Circuit declared the District of Columbia’s ban on handguns unconstitu-
tional.® The majority opinion authored by Judge Laurence H. Silberman of
the D.C. Circuit held that the Second Amendment was a right of individuals
and that the District of Columbia’s ban contravened that right. It was the first
time that a federal court had held that a specific piece of gun control legisla-
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tion violated the Second Amendment. The full D.C. Circuit denied the Dis-
trict of Columbia’s petition for an en banc hearing or hearing by the full D.C.
Cireuit, thus letting the panel opinion stand.” The government of the Dis-
trict of Columbia filed a petition for certiorari which was granted in No-
vember.

This chapter is being completed in early December of 2007, As we are
writing, parties and amici are preparing briefs for what will be the most im-
portant Second Amendment case in United States history. Oral arguments
in the case involving the handgun ban in the District of Columbia will take
place in the spring of 2008 with a decision likely in the early summer. We, of
course, do not know how the Court is going to rule but its decision is not
likely to end the academic and popular debate over the amendment. The de-
bate over arms and rights in contemporary America is fueled by mixed feel-
ings and often contradictory impulses on the part of the American people.
Times of crisis, natural disasters like Hurricane Katrina, or the attacks on
September 11, 2001, illustrate one dimension of the debate. During such oc-
casions we often see media reports of dramatic increases in sales of guns as
an indication that large numbers of ordinary citizens see firearms ownership
as useful when public officials seem powerless to protect the population.
Another dimension of the debate is often seen when particularly horrible
killings occur with firearms; mass shootings in schools and workplaces are
vivid, albeit rare, examples. At such times the public often demands new
measures designed to keep guns out of the hands of those likely to commit
random acts of violence. These highly visible occurrences intensify the de-
bate over gun control and the subsidiary debate over the meaning of the Sec-
ond Amendment.

In many ways the time has come for a new debate over the Second
Amendment, its meaning and how it might be applied in the twenty-first
century. The idea that the right to keep and bear arms was meant to be tied
s closely to membership and participation in a militia over which the gov-
ernment has total power to organize or fail to organize is one that can only
be sustained through a highly strained reading of the history. Like nine-
teenth-century jurist Thomas Cooley we also believe that such a reading cre-
ates a right that the government can defeat at any time simply by the way it
decides to organize the militia. We would accept no such reading with any
other provision of the Bill of Rights, nor should we with the Second Amend-
ment.

But to say that the individual rights rcﬂding of the Second Amendment
is the more plausible and stronger reading of the provision should not end
debate on the issue, There should be a debate over whether or not the
amendment should simply be repealed. Clearly many advocates of strong

Compendium_Roth
Page 0160



v-01017-BEN-JLB Document 128 Filed 11/11/22 PagelD.14850 |
295

Public Safety and the Right to Bear Arms / Cottrol & Diamond | 107

gun control measures believe the amendment to be an anachronism, a relic
of an atavistic age of universal militias, posses, slave patrols, vigilantes, and
citizens armed against each other. If this is so, they should make that case. It
is a hard case to make in an America with widespread gun ownership and
some forty-four states that have enacted or reenacted right to bear arms pro-
visions in their state constitutions in the twentieth century, but in the final
analysis radical constitutional change should be the result of sustained de-
bate and amendment, not simply ignoring or creatively reinterpreting key
constitutional provisions.

There is, however, an even more interesting debate that might be had
with respect to public safety and the right to bear arms. That debate would
involve examining how best to recognize and protect the right while also al-
lowing legislatures leeway to develop criminologically sound measures de-
signed to limit, insofar as possible, access to weapons on the part of career
criminals and those who are mentally unstable. Such a debate would involve
recognizing that the right to have arms has been and remains part of the
American constitutional tradition, that it is valued by large segments of so-
clety, and that the right sets real limits on governmental regulation. It also
involves recognizing that measures designed to keep weapons out of unde-
sirable hands are not necessarily inconsistent with this right. In the second
half of the twentieth century, we were unable to develop this kind of debate
on the national level precisely because of the effort to redefine the Second
Amendment into meaninglessness. Perhaps in the first half of the twenty-
first century a greater willingness to recognize the Second Amendment will
allow the dialogue to begin.

|
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The Enigmatic Place of
Property Rights in Modern
Constitutional Thought

JAMES W, ELY, JR.

The notion that property ownership is essential for the enjoyment of liberty
has long been a fundamental tenet of Anglo-American constitutional
thought. Property is maore than the physical possession of an object. The
concept of ownership encompasses a range of interests, including the right
to use, develop, and dispose of one’s property. Envisioning property owner-
ship as establishing the basis for individual autonomy from government co-
ercion, the framers of the Constitution placed a high value on the security of
property rights. Echoing the philosopher John Locke, John Rutledge of
South Carolina advised the Philadelphia convention that “Property was cer-
tainly the principal object of Society.” Further, the framers believed that re-
spect for property rights was crucial to encourage the growth of national
wealth. In the main the framers relied upon a variety of institutional ar-
rangements, such as the separation of powers, to guard the rights of property
owners. Still, the Constitution and Bill of Rights contain important provi-
sions designed to restrain legislative incursions on property rights.

Not surprisingly, therefore, throughout most of American history the
Supreme Court functioned as a guardian of property and economic rights
against legislative encroachments. Although the Progressive movement of
the early twentieth century challenged the high constitutional standing of
property and called for greater governmental management of the economy,
the Supreme Court remained leery of laws that limited the rights of property
owners. The Court’s defense of traditional property rights in the 1930z, how-
ever, threatened the New Deal program to combat the Great Depression,
eventually causing President Franklin D. Roosevelt to propose his plan to
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But the French dueling tradition involved swords, and therefore
“fatalities and even serious wounds were rare, for a scratch usually
sufficed to bring the combat to an end.”1° American duelists used
pistols and occasionally shotguns, rifles, carbines, and Bowie
knives, with much deadlier results.!! Louisiana, perhaps because
dueling was so much a part of the Creole tradition, even compared
to the South, was a late adopter of a dueling oath constitutional
provision—in 1848. The measure was apparently never enforced.12

In the case of Louisiana, an interesting immigrant population
appeared shortly before the Louisiana concealed weapon laws.
Many French planter refugees from the Haitian Revolution had set-
tled in Spanish Caribbean colonies. In 1809, Napoleon crowned his
brother Joseph Bonaparte as King of Spain. A nationalistic reac-
tion in Spanish America led to anti-French violence, followed by ex-
pulsion of the French. A contemporary report found that 9,059 of
these expelled Frenchmen had moved to Louisiana. This popula-
tion consisted of 2,731 whites, 3,102 free blacks, and 3,226 slaves,
changing the Anglophone/Francophone balance of power. Many of
the new arrivals were of a higher class than the native French
population.13 ‘

If higher pretensions meant more dueling among this new aris-
tocracy, this might well explain the timing of the 1813 concealed
weapon law. The 1809 immigrants would not yet be American citi-
zens, and therefore unable to exert political power to prevent pas-
sage of such a law. There is, however, no evidence from the English
language press of Louisiana to support such a hypothesis. There is
abundant evidence of what seems to have caused the concealed
weapon law—not duelists, but backwoodsmen.

New Orleans in the first two decades of American rule was a ri-
otous and violent town. A report to the Secretary of the Treasury
about the newly acquired Louisiana territory described the sort of
policing that New Orleans would require and why: “The Govern-
ment of a city, exposed to the riots of untractable sailors, drunken
Indians, and Kentucky boatmen, more vicious and savage than ei-
ther, must be considerably energetic.”* Several years later, the

10. Stevens, Pistols at Ten Paces, 130.

11. Stevens, Pistols at Ten Paces, 21-23, 88-91; Asbury, The French
Quarter, 142-143. _

12. Asbury, The French Quarter, 145.

13. Ingersoll, “Old New Orleans,” 711-713.

14. John Pintard to the Secretary of the Treasury, September 14,
1803, Territorial Papers 9:52.

295

————

¥

LouisiaANA 71

problem had apparently not subsided. John Watkins's letter to
Governor Claiborne observed that, “From peculiar Circumstances
we are surrounded with more than an ordinary portion of vicious
men,” requiring severe punishments, and a Black Code “to enforce
all that Discipline which our situation requires. . . .”15

The opening of the Mississippi to duty-free trade dramatically
expanded commerce from Kentucky, Ohio, Indiana, and Illinois.!®
This increased commerce, however, brought not only commercial
expansion to New Orleans, but also a wild and violent population of
flatboatmen. Known to the French-speaking population as Kain-
tocks, they sometimes worked their way downriver simply for the
opportunity to visit the New Orleans fleshpots:

It was with good reason that the Creoles feared and disliked
the Kaintocks, for the robustious river men, thousands of whom
came ashore at New Orleans every year, caused more trouble
than any other class in the history of the city. . .. [Tlhe flat-
boat bullies devoted themselves to the activities which com-
bined to form what they call a frolic—drinking, fighting, gam-
bling in the resorts. . . . Singly and in groups they issued from
the dives and literally terrorized the town, invading and fre-
quently wrecking the respectable coffee-houses, cabarets, res-
taurants, and theaters; and attended on these excursions by a
horde of thieves and garroters who pillaged and murdered
while the flatboat men kept the police and citizens fully occu-
pied. The police were utterly unable to cope with such fero-
cious brawlers as the bullies of the Mississippi, and failed to

15. John Watkins to Governor Claiborne, April 2, 1806, Territorial
Papers 9:821.

16. Dennis C. Rousey, Policing the Southern City: New Orleans, 1805-
1889 (Baton Rouge: Louisiana State University Press, 1996), 12-13;
Rohrbough, The Trans-Appalachian Frontier, 359-360; Asbury, The
French Quarter, 94-95. Cuming, Skeiches, 266, described commercial
shipping from Kentucky to New Orleans in 1807. Fordham, Personal
Narrative, 79, 106, 116, described commercial shipping between the
Ohio River or Ilinois Territory to and from New Orleans in 1817, and
passenger travel that would allow him to leave Illinois and “be with
you in Hertfordshire, via New Orleans, in two months.” Carlton, The
New Purchase, 185, described commercial ventures involving the float-
ing of produce at least as early as the 1820s from the Kentucky/Indiana
border to New Orleans.
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maintain even a semblance of order in the city when the river
men went on a rampage.!7

Indeed, the New Orleans police were so effectively routed by the
flatboatmen that they were disarmed by the city government for
cowardice.!8

Unlike for Kentucky, there are both legislative and newspaper
accounts of the Louisiana Legislature’s actions in passing the con-
cealed weapon law. Unfortunately, the newspaper accounts of
Lousiana’s legislative actions tell us no more than the official legis-
lative Journal—a simple statement of actions taken on bills.1? A
careful reading of the New Orleans, Louisiana Gazette and Daily
Advertiser’ for 1812 and 1813 and the New Orleans, Louisiana
Courrier for 1813 reveals nothing that might illuminate the legisla-
ture’s reasons for adopting a concealed weapon law. There is more
coverage of murders and duels in other states and nations?® than in
Louisiana itself.2l Yet there are obscure references that suggest
that there were high levels of murder in New Orleans that, for

17. Asbury, The French Quarter, 94-95. Michael Allen, Western
Rivermen, 1763-1861: Ohio and Mississippi Boatmen and the Myth of
the Alligator Horse (Baton Rouge: Louisiana State University Press,
1990), 45, 111, 123-126, similarly confirmed the violent nature of these
hard working, hard drinking, usually illiterate backwoodsmen. Allen,
93-94, pointed to wharf records to demonstrate that these boatmen had
overwhelmingly “English, Scotch, and Scotch-Irish surnames.”

18. Asbury, The French Quarter, 95-96. Rousey, Policing the South-
ern City, 17-19, 33, mentioned an ailempt to disarm the New Orleans
police in 1806 because of an incident involving some brawling sailors
and an innocent bystander whom the police injured—not because of
- cowardice.

19. (New Orleans) Louisiana Courrier, February 12, 1813; February
15, 1813; March 12, 1813; Journal de la Chambre des Representans
Pendant la Seconde Session de la Premiere Legislature de U'Etat de la
Louisiane (New Orleans: P. K. Wagner, 1813), 131. Examination of
General Index to the First Twelve Volumes, or First Series, of Niles’
Weekly Register (Baltimore: Franklin Press, 1818), and Niles’ Weekly
Register, 1-5, provided no information about the Louisiana statute.

20. “A Duel Between a Kentuckian and an Englishman,” LG&DA,
April 23, 1812; “Robbery and Murder,” LG&DA, May 23, 1812; “From
the London Courier, May 12th,” LG&DA, July 21, 1812; untitled article
about a Baltimore murder, LG&DA, August 7, 1812.

21. “Horrid Murder,” LG&DA, August 8, 1812; “Robbery and Mur-
der,” LG&DA, February 6, 1813.
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whatever reason, were not published: “b=F No assassinations since
our last!’”22 In a town of 17,000 people,?? a day passing without
murder is a sobering thought indeed.

Why was there so little coverage of murders, if a day without a
murder was worthy of attention? These murders, for the most part,
took place among temporary residents from upriver. The popula-
tion of New Orleans quadrupled during the first twenty years of
American rule (from 1803 to 1823), and as much as “one-third to
one-fourth of the increase was composed of thieves, ruffians, vaga-
bonds, and prostitutes” becoming part of “the lowest and most vi-
cious elements of New Orleans’ population specialized in catering to
the vices and appetites of the Kaintocks. . . .24

In a section of town known as “the Swamp,” the flatboatmen and
the ruffians engaged in mayhem and scores of fights every night,
averaging, by some estimates, half a dozen murders each week,
“none investigated by the municipal authorities, or, for that matter,
even reported.”? The police did not enter “the Swamp,” much less
attempt to impose any law within it. As long as the problem stayed
among these troublesome men from out of town, murders would
have been of little concern to the permanent residents of New Or-
leans. A concealed weapon law, however, provided an opportunity
to suppress the carrying of weapons in respectable parts of the city,
especially against a troublesome class of people whose presence was
necessary for commercial reasons.26

When we analyze the 1813 law with the back country flatboat-
men in mind, some of the law’s interesting characteristics make a
lot more sense. The law’s preamble promised more than the body of
the law delivered:

Whereas assassination and attempts to commit the same, have
of late been of such frequent occurrence as to become a subject
of serious alarm to the peaceable and well disposed inhabitants
of this state; and whereas the same is in a great measure to be

22. “k&No assassinations since our last!!,” LG&DA, January 21,
1813. John Smith Kendall, History of New Orleans (Chicago: Lewis
Publishing Co., 1922), 1:66-67, based on New Orleans death records,
confirmed that homicide levels were extraordinarily high in New Or-
leans during this period.

23. Rousey, Policing the Southern City, 11.

24. Asbury, The French Quarter, 98-99.

25. Asbury, The French Quarter, 100.

26. Asbury, The French Quarter, 98-100.
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attributed to the dangerous and wicked practice of carrying
about in public places concealed and deadly weapons, or going
to the same armed in an unnecessary manner. . . . 27

While the preamble suggests that the following law will deal with
“going . . . armed in an unnecessary manner,” and not just con-
cealed weapons, the statute only prohibits concealed carrying of any
weapon, “such as a dirk, dagger, knife, pistol or any other deadly
weapon . . . that do not appear in full open view. . . .”28

The statute is similar to the Kentucky law in some respects. The
punishment was a fine of $20 to $50, “one half to the use of the
state, and the balance to the informer. ...”?® These would have
been extremely heavy fines—and rewards—to flatboatmen who ar-
rived in New Orleans with an average of $35 pay in their pocket.3°
But where the Kentucky statute’s punishment was limited to fines,
a second violation of the Louisiana law carried not only a fine of up
to $100 but also up to six months imprisonment. A vaguely worded
section provided for capital punishment for use of a concealed
weapon against a person, though it is unclear whether death was
reserved for those assaults that resulted in death or for any battery
with a concealed weapon.

Finally, a section provided that persons convicted under this law
could be ordered to post a bond to keep the peace, and anyone un-
able to post such a bond could be jailed for up to twenty days.3* The
most important difference between the Kentucky and Louisiana
statutes, however, is that the Louisiana statute had no exemption
for travelers—and the reason for this difference, and the ability to
jail offenders who could not post a bond, becomes clear once it is
understood that the Louisiana statute was aimed at back country
flatboatmen, all of whom were “travelers.”

How vigorously was this statute enforced? Against respectable
members of society, apparently not very vigorously. Joseph Holt
Ingraham visited New Orleans in the 1830s and described- how

27. Acts Passed at the Second Session of the First Legislature of the
State of Louisiana, hereinafter Louisiana Acts (1813) (New Orleans:
Baird and Wagner, 1813), 172-175,

28. Louisiana Acts (1813), 172-175.

29. Louisiana Acts (1813), 172-175.

30. Allen, Western Rivermen, 102.

31. Louisiana Acts (1813), 172-175.
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“Every, or nearly every gentleman” carried a sword cane, or a con-
cealed dirk, apparently with little fear of punishment.32

Other pieces of evidence from the same period suggest that the
law was either not enforced vigorously, or that it was widely diso-
beyed. Judge Canonge, “in his charge to the grand jury of the
criminal court of New Orleans . . . particularly calls attention to the
prevalence of drunkenness, and the habit of carrying concealed
weapons. From these, says he, results the greater part of those odi-
ous crimes which have added so many cases to the criminal docket
of New Orleans.”33

An incident in the Louisiana statehouse during the same period
suggests that the law also was not taken very seriously by elected
officials. On February 3, 1835, “a distinguished lawyer of New Or-
leans” entered the Louisiana House of Representatives chamber
and struck the Speaker of the House with a cane. The Speaker
drew a pistol (apparently concealed, unless the “distinguished law-
yer” was suicidal) and fired through the lawyer’s coat, without hit-
ting the lawyer. The lawyer then drew a pistol and wounded the
Speaker.34

Ingraham’s observations and this incident involving the Speaker
of the House suggest that the concealed weapon laws were not in-
tended to apply to gentlemen, or at least that gentlemen did not be-
lieve themselves honor bound to obey the law. This would be con-
sistent with a Kentucky flatboatmen theory of motivation, since
gentlemen with concealed weapons were not considered a public
safety concern.

Louisiana’s 1813 statute waited until 1850 to be challenged on
constitutional grounds, perhaps because the Louisiana Constitution
had no guarantee of a right to keep and bear arms. When the
challenge came, it was based on the Second Amendment to the U.S.
Constitution. While the Louisiana Supreme Court accepted that
the Second Amendment was a limitation on the state’s power, it
upheld the ban on concealed carrying of deadly weapons:

This law became absolutely necessary to counteract a vicious
state of society, growing out of the habit of carrying concealed
weapons, and to prevent bloodshed and assassinations commit-

32. Ingraham, The South-West, 1:89-90.

33. “Judge Canonge...,” (Little Rock) Arkansas State Gagzetle, De-
cember 12, 1837, 3.

34. Murray, Travels, 1:142-143.
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1830s, after describing in detail a duel in Virginia, decried this ac-
ceptance:

It is only necessary to add, that both these parties were men of
as high standing as any in their district, both members of the
legislature, and that this duel was fought within fifty miles of
the capital of the United States. Where can we find in the an-
nals of early Rome, or of Gothic barbarism, or anywhere else
(except, perhaps, some instances of more glaring atrocity in
Louisiana), a personal quarrel carried on in a spirit more vin-
dictive and barbarous? . .. [IJt does derive some importance,
as a collateral indication of national character, from the fact
that the parties were in respectable and responsible positions,
and that the circumstances attending the duel were related to
me in a manner rather laudatory of the courage, than depreca-
tory of the thirst of blood displayed. . . .26

Bennett’'s execution suggests that dueling had become unaccept-
able behavior to the people of Illinois. The underlying culture of
honor that provoked dueling oaths and in turn, concealed weapon
laws, was apparently no longer dominant in Illinois.

26. Murray, Travels, 1:115-117. Gamble, Savannah Duels, 134-135,
pointed to evidence from Savannah Grand Jury presentments against
dueling in 1808 and 1819 that show the practice was alive, well, and in
no danger of leading to any convictions.

Chapter 7

Arkansas

concern about concealed weapons in the late 1830s was spe-

cific to a few southern states. Yet some evidence suggests
that there were other places where concealed carrying of deadly
weapons was becoming more regular, and of some concern, at least
in a few quarters. In some of the settled cities of the East, as large
numbers of immigrants arrived in the 1830s, the concealed carrying
of handguns for self-defense became more common.!

The Tuscumbia North Alabamian reprinted a Baltimore grand
jury report that asserted, “The wearing of deadly weapons . . . is an
intolerable nuisance, unnecessary in the present state of any civi-
lized community, dangerous in its tendencies, pernicious in its con-
sequences, and destructive alike of good morals and the public
peace.” The grand jury then pointed to the example of Governor
Tacon in Cuba, who ordered suppression of gambling, then of car-
rying concealed weapons:

l |1rom the laws that were passed, one might conclude that the

Gov. Tacon does not spend much time in talking or passing
resolutions—but like Bonaparte, he issues his orders, and the
thing is done. . .. Persons are now as safe in Havana at all
times of night as they are in New York. Why cannot our mag-

1. Samuel Walker, Popular Justice: A History of American Criminal
Justice New York: Oxford University Press, 1980), 56-59; Richardson,
Urban Police, 19-28; Kennett and Anderson, The Gun in America, 145-
148; Lane, Policing the City, 3-13, 33-36.
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the provisions of this act shall not extend to prevent
venders, or any other persons who now own and have for
sale, any of the aforesaid weapons, before the first day of
March next.

Sec. 5. And be it further enacted by the authority aforesaid,
That all laws and parts of laws militating against this act,
be, and the same are, hereby repealed.®

TENNESSEE (1838)

APPENDIX A

CHAPTER CXXXVII.

An Act to suppres’s the sale and use of Bowie Knives and
Arkansas Tooth Picks in this State.

Section 1. Be it enacted by the General Assembly of the
State of Tennessee, That if any merchant, pedlar, jeweller,
confectioner, grocery keeper, or other person or persons
whatsoever, shall sell or offer to sell, or shall bring into this
State, for the purpose of selling, giving or disposing of in
any other manner whatsoever, any Bowie knife or knives,
or Arkansas tooth picks, or any knife or weapon that shall
in form, shape or size resemble a Bowie knife or any Arkan-
sas tooth pick, such merchant, pedlar, jeweller, confectioner,
grocery keeper, or other person or persons for every such
Bowie knife or knives, or weapon that shall in form, shape
or size resemble a Bowie knife or Arkansas tooth pick so
sold, given or otherwise disposed of, shall be guilty of a mis-
demeanor, and upon conviction thereof upon indictment or
presentment, shall be fined in a sum not less than one hun-
dred dollars, nor more than five hundred doHars, and shall
be imprisoned in the county jail for a person not less than
one month nor more than six months.

Sec. 2. That if any person shall wear any Bowie knife, Ar-
kansas tooth pick, or other knife or weapon that shall in
form, shape or size resemble a Bowie knife or Arkansas
tooth pick under his clothes, or keep the same concealed
about his person, such person shall be guilty of a misde-
meanor, and upon conviction thereof shall be fined in a sum

295
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not less than two hundred dollars, nor more than five hun-
dred dollars, and shall be imprisoned in the county jail not
less than three months and not more than six months.

Sec. 3. That if any person shall maliciously draw or attempt
to draw any Bowie knife, Arkansas tooth pick, or any knife
or weapon that shall in form, shape or size resemble a
Bowie knife or Arkansas tooth pick, from under his clothes
or from any place of concealment about his person, for the
purpose of sticking, cutting, awing, or intimidating any
other person, such person so drawing or attempting to
draw, shall be guilty of a felony, and upon conviction thereof
shall be confined in the jail and penitentiary house of this
State for a period of time not less than three years, nor
more than five years.

Sec. 4. That if any person carrying any knife or weapon
known as a Bowie knife, Arkansas tooth pick, or any knife
or weapon that shall in form, shape or size resemble a
Bowie knife, on a sudden rencounter, shall cut or stab an-
other person with such knife or weapon, whether death en-
sues or not, such person so stabbing or cutting shall be
guilty of a felony, and upon conviction thereof shall be con-
fined in the jail and penitentiary house of this State, for a
period of time not less than three years, nor more than fif-
teen years.

Sec. 5. 'That this act shall be in force from and after the
first day of March next. And it shall be the duty of the sev-
eral judges of the circuit courts in this State to give the
same in charge to the grand jury every term of the respec-
tive courts, and any civil officer who shall arrest and prose-
cute to conviction and punishment any person guilty of any
of the offences enumerated in this act, shall be entitled to
the sum of fifty dollars, to be taxed in the bill of costs, and
the attorney general shall be entitled to a tax fee of twenty
dollars in each case, when a defendant shall be convicted,
and no prosecutor required on any presentment or indict-
ment for any of the offences enumerated in this act.”

7. Acts Passed at the First Session of the Twenty-Second General

149

As-

6. Acts of the General Assembly of the State of Georgia Passed in
Milledgeuville at an Annual Session in November and December, 1837
(Milledgeville: P. L. Robinson, 1838), 90-91.

! sembly of the State of Tennessee: 1837-8 (Nashville: S, Nye & Co., 1838),
200-201.
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APPENDIX A

ARKANSAS (1838)

Every person who shall wear any pistol, dirk, butcher or
large knife, or a sword in a cane, concealed as a weapon,
unless upon a journey, shall be adjudged guilty of a misde-
meanor, and upon conviction thereof, in the county in which
the said offence shall have been committed, shall be fined in
any sum not less than twentyfive dollars, nor more than one
hundred dollars, one half to be paid into the county treas-
ury, the other half to the informer, and shall also be impris-
oned not less than one, nor more than six months.8

VIRGINIA (1838)

295

Chap. 101.—An ACT to prevent the carrying of concealed
weapons.

[Passed February 2, 1838.]

1. Be it enacted by the general assembly. That if any person
shall hereafter habitually or generally keep or carry about
his person any pistol, dirk, bowie knife, or any other weapon
of the like kind, from the use of which the death of any per-
son might probably ensue, and the same be hidden or con-
cealed from common observation, and he be thereof con-
victed, he shall for every such offence forfeit and pay the
sum of not less than fifty dollars nor more than five hun-
dred dollars, or be imprisoned in the common jail for a term
not less than one month nor more than six months, and for
each instance at the discretion of the jury; and a moiety of
the penalty recovered in any prosecution under this act,
shall be given to any person who may voluntarily institute

the same.

2. And be it further enacted, That if any person shall hereaf-
ter be examined in any county or corporation court upon a
charge of murder or felony, perpetrated by shooting, stab-
bing, maiming, cutting or wounding, and it shall appear
that the offence charged was in fact committed by any such
weapon as is above mentioned, and that the same was hid-
den or concealed from or kept out of the view of the person

8. Revised Statutes of the State of Arkansas, Adopled al the October
Session of the General Assembly of Said State, A.D. 1837 (Boston:

Weeks, Jordan and Co., 1838), Div. VIII, Art. I, § 13, p. 280.
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against whom it was used, until within th
. s e space of o
hour next preceding the commission of the act, or theniillf}lff

tion of the wound, w

the death, or constituted the felony. j

, « y, it shall be the d
t}}:e examimmg court to state that the fact did so appez—n}l gor(;lf
the evidence; and if the court shall discharge or acquit the
accused, such discharge or acquittal shall be no bar to an
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hich shall be charged to have caused

indictment for the same offence in the superior court having

jurisdiction thereof, p
year thereafter. And

rovided the same be found within one
whether the accused shall be by such

court sent on for further trial or discharged, it shall be law-

ful to charge in the in

dictment that the offence was commit-

ted in any of the modes herein before described; and upon

the trial it shall be th
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committed or done with or by means of any pistol, dirk
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dangerous weapon, which was con-
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: ' w of the person on or
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next preceding such use thereof: and if the jury find thai;

the act was so commi

tted, they shall assess a fine against

the accused, and it shall be lawful fi
! , . or the court t -
nounce judgment as in cases of misdemeanor. o pro

3. This act shall be in force from and after the first day of

June next.?

ALABAMA (1839)

AN ACT

To suppress the evil practice of carrying weapons secretly.

Section 1. Be it enacted b

n 1. y the Senate and House of Repre-
senlatives of @he State of Alabama in General Assemély g)on-
vened, That if any person shall carry concealed about his
berson any species of fire arms, or any bowie knife, Arkan-

saw [sic] tooth-pick, or
or any other deadly w

any other knife of the like kind, dirk,
eapon, the person so offending, shall

on conviction thereof, before any court having competent ju-

9. Acts of the General Ass
1838 (Richmond: Thomas Ri

embly of Virginia, Passed at the Sessi
tchie, 1838), 76-77. ¢ Session of
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risdiction, pay a fine not less than fifty nor more than five
hundred dollars, to be assessed by the jury trying the case;
and be imprisoned for a term not exceeding three months,
at the discretion of the Judge of said court.

Sec. 2. And be it further enacted, That it shall be the duty
of the Judges of the several Circuit Courts of this State to
give this act specially in charge of the Grand Juries, at the
commencement of each term of said Courts.

Sec. 3. And be it further enacted, That the Secretary of
State shall cause this act to be published for three months
in the papers of Mobile, Montgomery, Tuscumbia,
Huntsville, Wetumpka and Tuscaloosa, which publishers
shall be paid out of any money in the Treasury not other-

wise appropriated.
Approved Feb. 1, 183910

10. Acts Passed at the Annual Session of the General Assembly of the
State of Alabama (Tuscaloosa: Hale & Eaton, 1838 [1839]), chap. 77, 67-
68.
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24 HANDGUNS OF THE WORLD

F;GURE 1~16. Samuel c:nn (1814—?862) dled atthe reiaﬂvely
yourig age of 48 years, but he left a glant imprint on'the American
and European ﬁraarms. industry. (Colf)

bers were countersunk so thaf they would fit over the conical
shape of the breech end of the barrel. Upon firing, a coil
spring. and wedge were forced forward by the falling cock,
thus. assuring that the barrel”and tylinder chamber were
aligned, a very important point in revolver design. The forward
movement of the cylinder also reduced the loss of gas at the
junction of the cylinder and barrel. This sealing effect helped
to maintain projectile velocity and reduced the tendeticy for
accidental discharge. of adjacent chambers, a serious prob-
iem encountared in all revoivers using loose gunpowder in
the cylinder. Existing Collier pistols have a cylinder with five
chambers that revolve on a steel pin affixed to the underside

of the barel. Although these ‘arms had a mechanically op- -

erated self-priming feature, the cylinder had to.be furned by
hand. A-typical ‘Collier revolver (No. 89} measured 355.6
millimeters overall, with a-155.58-millimeter barre! and a
47.63-millimeter cylinder. The barrel bore diameter was 12
millimeters. -

No more than 300 Collier revoivers of all types were man-
ufactured before 1827 when Collier went out of busiriess. The
gunmaker had originally intended that the cylinder of his de-
sign would be rotated mechanically, but-in about 1824 he
apparently abandoned mechanical rotation to simplify the fire-
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arm, The Collier revolvers were unsuccesstul for two reasons.
The guns were expensive 1o fabricate given existing manu-
facturing techniques. And they did not exploit the percussion
system of ignition. Only a few Collier-type arms were adapted
to the newer system of priming. Collier and his colleagues
came-along at a {ransitional period, but better designs based
on more madern manufacturing: processes and percussion
priming would survive *2

The lmpact of Samuel Colt

Samuel Colt (1814-1862) was the first persor to successfully
solve the revolver problem.™ Only 21 vears old° when he
applied-for an English patent on a percussion revolver, Colt
demonstrated considerable sagacity and business sense. He
applied for a British patent first be¢ause he knew that due
to a pecuiiarity-in British patent law a patent in that-country
would be voided by a prior patent in-any other country. Colt's
British and French patents did not prohibit him from ‘obtaining
an American one for the same invention, however. The multi-

‘national paterts also indicate that he was intending-to go

after big sales. American inventors at this period did not
usually patent their ideas abroad, but Colt was a marketing
person. He wanted military contracts in as many places as
possible. With that kind of market in ‘mind, the gunmaker
designed his revolver to be made by machine.

Colt was awarded British patent 6,906 on 22 QOctober 1835
and U. §. patent 9,430X on 25 February 1836, Both protected
the same fundamental ideas until 1857. He claimed the fol-
lowing new inventions in his American patent:

1. The application of the caps at the end of the cylinder.

2.. The application of a partition between the caps.

3. The application of a shield over the caps as a security against
moisture and the action of the smoke upon the works of the
lock.

4. The principle of the connecting-rod batween the harmmer and
the trigger.

5. The application of the shacke o connect the cylinder with

- theralchet ‘

6.. The principie of locking and turning the cylinder.

7. The principle of uniting the barrel with the cylinder by means
of the arbor running through the piate and the projection
under the barrel,

8. The principle of the adopter and the application of the lever,
aeither of which Is used in pistols. -

in modem terms, the Colt design worked as follows. The
cylinder was rotated by cocking the hammer.” As the hammer
was drawn to the rear, the paw! {lifter) linked to the hammer
engaged teeth {ralchet} in the rear of the cylinder fo turn it.
A bolt iocked the cylinder at the time of discharge. This was
simpler than the Collier method of alignment. Colt employed
percussion cap nipples at the rear of the cylinder, with their
axes in line with the bore of the barrel. The partitions between
them prevented - simultanecus discharge due 1o a flash-

“Coit's revolvers until 1878 were single-action. Some helpful definitions include: single-action, a revolver in which the cylinder is rotated by
cocking the hammer; self-cocking, a revolver in which the cylinder is rotated and the hammer actuated by pressing the trigger; doubte-action,
a revoiver that can be operated as sither single-action or self-cacking according to need.
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26 HANDGUNS OF THE WORLD

FIGURE 1--18.. . Three varlations of the Colt Paterson percussion revolver. Top: .34 callber (8.6mm) Belt Mode! with 127mm barre!.
Middie, .28 caliber (7.1mm) Baby Model with 76mm barrel, The loading lever was Installed at the Coit factory. Bottori, .36 ca!ibar
{8.1mm) Texas Model with 139mm barrel. This revolver welghed about 1,133 grams. (Colt)
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around. In-attaching the barref of the revolver to the pin
around which the cylinder revolved, Colt demonstrated con-
siderable cleverness. That method of connecting the barrel,
cylinder, and pisto! grip/frame would be employed by the Colt
Company for nearly 40 years. '

Sam Colt's revolvers were a success, butnot an overnight
success. To start with, Colt needed money with which to build
prototypes, finance his patent applications; and establish a
factory. Between 1831 and. 1836, he drew on personal and
family resources to finance his activities. Dudley. Seiden, a
cousin and lawyer, was given-the tasks of incorporating the
Patent Arms. Manufacturing Company in New Jersey and
selling stock to-potertial investors. ‘

Historian Rusgell Fries-notes, “the business history of the
Patertt Arms-Manufacturing Company, from.1836 to 1841,
is primarily the story of gradual disenchantment between Cott
and ‘the company -over the. issue of sales 1o the. govern-
ment."'* Colts bélieved military sales were essential and di-
rected nearly alt of his energies in that direction. The other
stockholders wanted to market the revolvers to civilians until
such a-time as<the military- decided to ‘purchase the: Coit
sidearm:. ‘Pressures.on Colt to put the pistol, called the Pa-

terson after 1he iocation of the factory in Paterson; New Jer-

sey, into production revealed to the investors that the. pistot
still needed development and perfection. Colt had oversoid
its state of readiness for series production.

Early tests of Colt's revolving pistol by the U.S. Army-in
February and June 1837 revealed several weaknesses inthe
design. ‘it had to be disassembled- for reloading, .and it re-
quired too many. cumbersome accessories, which: could be
lost. Praised for its rapidity . of fire, the revolver was judged
to be too complex and too expensive to be easily manufac-
tured. This trial was-educational for-all parties involved in the
Patent Arms Manufacturing Gompany. Sam.Colt learned that
his pistol'was not: as-perfect as he had been:telling people,
The shareholders discovered that Colt was more interested
in-making weapons for promotional purposes -than for im-
mediate sale: The company went bankrupt in 1841.

ke
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Many excuses have been given for the failure of Coit's
first attempt to manufacture a mechanical revolver. As one
writer saw i, "Coll failed because he did not yet fully under-
stand the principles of machine manufacture, and hecause
he did not develop his pistol sufficiently prior to marketing it.”
The result was “an imperfect- product at an -impractical
price.”*® When Colt reentered the revolver business in 1847,
he began on a more modest scale, and he kept control of
the company in his own hands. His first factory had been
established on too grandiose a scale to be immediately preg-
itable. The second time around, Coit rented his factory, con-
tracted out with other manufacturers, and expanded his op-
erations only. as his sales warranted. :

Coit’s Paterson revolvers sparked sufficient interast in this
new type handgun to create a demand when America’s war
with Mexico began in 1846. Many of the Texans drawn into
the confrontation had used:pistols purchased in 1839 by the
Texas government from Patent Arms Manufacturing Com-
pany, They found the Paterson.to:be sufficiently strong and
reliable for the mounted fighting man. After a short period of
negotiation with. Captain ‘Samuel H. Walker of the U.S.
Mounted. Rifies, Colt and the United - States - govemment
signed a contract for 1,000 revolvers on 4 January 1847, in
order to meet the contract deadline, Colt subcontracted the
manufacture. of the firearms to Efi Whitney, Jr., on 29 May
1847. The resulting: pistol became popularly known as the
Whitneyville-Walker. Whitney delivered the officially desig-
nated Colt Model 1847 Army Revoiver the following July.

The Whitneyville-Walker .Colt was a significant improve-
ment over the Paterson model, Most important, it was much
more robust and very. powerful, but gained its strength.and
power.at a.severe weight penaity. Although stili single-action,
the new-model had a permanently-fixed trigger and: trigger
guard, whereas the Paterson had a folding trigger. The Whit-
neyville-Watker also had an attached rammer and lever to
assist in loading. In - many Paterson revolvers, this function
was carried out with a separate loading tool.

After this first successful contract, others followed. On 13

FIGURE 1-19. ' This made! of the 1847 Army Revolver was manufactured at Eli Whitney’s armory in Whitneyviile, Connecticut. From
Samuel Colt's own collection, this Whitneyville-Walker was supposedly Samuel Walker's own revolver, sent back to Colt from Mexico

following Walkei's death in October 1847, (Colf)
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TABLE 14 COMPARISON OF THREE EARLY COLT MODELS

First Modfel
Dragoon
Whitneyville-Walker Coit-Mode/
Texas Madai Revoiver Colt Model 1847 1848 Holster
: (1836-1841) Army ‘Revolvar Pistot
Caliber 40 (10.16mm) 44 (11.18mm) 44 (11.18mm)
Overall length 355.6mm 393.7mm 355.6mm
Weight smpty 1133 g 2070g 198459
Barrel length 228.6mm 228.6mm 114.3mm
Number of shots : & 6 6

July 1847, Colt received permission to build a second lot of
1,000 revolvers of a new model. Known variously as the
Dragoon Model, the Old Model Army, and the Model 1848,
this niew revolver series was a winner. Between 1848 and
1860; appfoximately 20,000 Dragoons were manufactured.
The .S, military purchased more than 7,000 from 1848 to
1856. Colt moved his operations to Hartford, Connecticut in
1847 where over the next fouryears he moved from one
building to another as his production levels grew. And he
added new people to his production staff, His most important
new employee was Elisha K. Root, who came to Coit in 1851
1o be general supervisor of the manufacturing operations.
Hootwent abotit adding rmany new machine tools—automatic
drop hammefts, turret lathes, bamel rifling machines—1o the
factory; speeding up the manufacturing process and reducing
the machining time for each part to the: minimum.

By the time the Dragoon model pistols were being man-
ufactured, the Colt pistol mechanism had svolved tothe form
it would have. until 1878 when a double-action. mechanism
would be'introduced, Sam Colt, with designer-engineer Elisha
Root’s assistance, set out to capture the military and civilian
markeis of the Uinited States and Europe. The size and shape
of the hahdguns they produced varied, but the mechanism
remained gssentially the same. Their.one attempt fo develop
a new revolver hammer mechanism, called: the Roat side-

hammer, was more suited fo revolving rifles and muskels
than pistols. (About 40,000 Root pistols and about 17,000 to
18,000 long arms ‘were made.} Before 1873 when the new
centerfire Mode!l P was introduced, Coit had produced more
than 850,000 single-action percussion revolvers.

Challenges to Colt’s Monopoly

Sam Colt was successful; in part, because he had a virtual
monopoly. As late as 1848, his main competitors were the
builders of multibarreled revolving arms called pepperboxes.
There were no revolver makers in England, and on the Con-
tinent only Devisme and Lenormand were making such weap-
ons, and then by hand. In the United States, Colt did not have
a rival untit 185G when the Massachusetts Arms: Company
of Chicopee Falls introduced a revolver. But-the idea of a
ravolver was a good one, and naturaily other manufacturers
wanted to cash in on the business.

The firm of Wesson, Stevens, and Miller of Hartford, Con-
necticut, had been prodicing hand-rotated revolvers under
designer Daniel Leavit's American patent 182 of 29 April
1837. On 5 March 1850, the Massachusetis Arms Company
was incorporated to manufacture a Leavift fevolver that had

TABLE 1-2 COLT REVOLVER (HANDGUN) PRODUCTION, 1836-1873

Patent Arms Manufacturing Corépany, Paterson, New Jesery

“Paterson Pockel Model Revolver No. 1 {c. 18381838}, ca. 500
Paterson Pocket Mode! Revolver No; 2 (c. 1538~1840), ca. 800
Paterson: Belt Model Revolver {1836-1840); ca. 900
‘Paterson Holster Model Revolver (Texas Model) (c. 1838-1840), ca. 1,000

Colt (Whitney Armoury), New Haven, Connecticut :
<" ‘Whitneyville-Walker, M1847 Revolver (Serial #1-1100} (1847}, ca. 1,100
Colt, Hartford, Connecticut
- “Whitrieyville Hartford Dragoon Revolver (“Transitional Walker”; serial #1100~ 1340) (fate 1847), ca. 240
== . First Model Dragoon M1848 Revolver (Serlal #1341-about 8,000) (1848~ 1859), ca. 7,000
Second Model Dragoon M1848 Revolver (Serial # ca. 8000-10,700) (18501951}, ca. 2,700
Third Made! Dragoon M1848 Revoiver {Serlal # ca. 10,200~ 19,800} {c. 1851-1881), ca. 10,500
Model 1848 Baby Dragoon Revolver {Serlal #1-15,500) (¢. 18471850}, ca. 15,000
Model 1849 Pocket Revolver (1850-1873), ca. 325,000
Model 1849 was also made In London (1853~1857), ¢a. 11,000
{Serial # for both-12,000~340,000)
Model 1851 Navy Revolver (18501873} 215,348
Modet 1851 wag also made in London (1853~1857) 42,000
{Serial # 1~215,348 and.1-42,000)
Mode! 1855 Sidehammer Pocket Revolver {(Root sidehammer; made in two distinct serlal series) (c. 1855--1870), 000

“ca. A0,

Model 1860 -Army Revoiver (Serial #1--200,500} (c. 1880-1873), ca. 200,500
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HISTORICAL OUTLINE OF FIREARMS 7

arranged so that one movement of the lever placed a ball
in the barrel, filled the chamber with powder, and then
charged the pan with priming. In short, for each motion
of the lever a shot could be fired. The great drawback to
this and other repeating mechanisms that were tried be-
fore the day of metallic cartridges was that a magazine
of loose powder had to be carried in the weapon itself, and
without a metallic cartridge case the sealing of the
breech was imperfect, so that a flash escaped, and the
danger was always present that ignition of the loose
powder in the magazine might occur with disastrous re-
sults to the user. That this danger was not imaginary
is indicated by the fact that the remains of a Mortimer
pistol that had been wrecked by such an explosion may
be seen in the collection of arms loaned to the National
Museum by the United States Cartridge Company.

Another device that occurred to the more inventive
among the early gun makers was to arrange the gun with
only a single barrel, but with two locks, so that if two
charges were loaded into the barrel the one nearest the
muzzle could be fired first, leaving the other one as a re-
serve. The disadvantage of this system was that oc-
casionally leakage occurred past the wad dividing the
two loads, which resulted in the explosion of both charges
at the same time.. :

These were some of the means by which gunmakers
struggled to increase the number of shots available, but
another system which was more popular than any of
these was to make a gun with several barrels pivoted
around a central axis and arranged to be turned so as to
bring one barrel after another into line with the lock.
This was the beginning of the “revolver” principle. It
was employed at least several centuries ago, as match-
lock pistols are in existence which are built on this
pattern. The early guns of this kind were of the pepper-
box style, with all the barrels of the same length, and
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many of them had no mechanism for turning the barrels,
which had to be brought in line with the locks by hand
each time a shot was fired. See Figs. 12 and 18.

In these pepperboxes all barrels pointed forward,
as will be seen by the illustration, and this is an important :
point because sometimes in these old muzzle-loading guns [
with loose black powder there was danger of the flash {
from one barrel being communicated to the next, and they |
might all go off at once. '

One inventor made up a revolving pistol in which the
chambers were all arranged in a flat cylinder like the
spokes of a wheel. This system had the disadvantage of N
some of the chambers pointing backward toward the user.

It is said that the inventor of this gun was killed in ex-
perimenting with it because all the chambers went off at
once and one of the bullets, which was pointing toward
him, was discharged to the rear with fatal results. Fig. 5.

In 1835 Colonel Colt made his invention, which pro-
duced the first successful revolver as we know the weapon
today. The simple, but ingenious mechanism which he |
produced provided for a cylinder with six chambers, :
pivoted so the chambers could be brought successively 1
into line with the barrel. {

By an arrangement of levers and ratchets the cocking
of the hammer first caused the cylinder to revolve, then
locked it in line with the barrel. This invention marks
the advent of the first successful repeating firearm. /

The revolver became highly popular, and time has
proved that Colonel Colt’s device was singularly well de-
signed for its purpose, for with the changes necessary i
to adapt it to the use of metallic cartridges the original
mechanism exists almost unaltered in the Colt single-
action Army revolver, which is manufactured in large ’
quantities today and is still popular.

The early Colt revolvers were made for cap-and-ball, _
and the patent covered a cylinder closed at the rear end l

-
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HISTORICAL OUTLINE OF FIREARMS 11

The most unfortunate thing about these revolving rifles
was that occasionally, from one cause or another, two or
more chambers would go off at once, and this always re-
sulted in shooting away part of the left hand, which is
placed in front of the cylinder in grasping the gun in the
usual way. For this reason these revolving rifles did not
have any lasting popularity.

The muzzle-loading, or cap-and-ball revolvers were used
exclusively up to 1859, when cartridge revolvers were in-
troduced, and they were used for a long time after 1859
because it was some years after the first introduction of
the cartridge revolvers before they were as reliable or
powerful as the cap-and-ball types. “American Inven-
tions in Small Arms,” by General Norton, which was
published in 1872, shows the .36-caliber Navy revolver
with the caption, “Pattern now used by U. S. Navy.”
And there are thousands of cap-and-ball revolvers in use
in the United States even today (1927) in the backwoods
sections, especially in the Southern States, where car-
tridges are difficult to obtain from the village general
stores, and where the cost of fixed ammunition by the
usual boxful is locally almost prohibitive to a large pro-
portion of the poorer inhabitants.

COLTS NAVY PISTOL.

PATTERN ONCE USED BY THE U. 8. NavYy (A8 LATE As 1872). CALIBER OF BORE
.36, CARRYING 50 ELONGATED OR 86 ROUND BULLETS TO THE POUND, Frox
“AMERICAN INVENTIONS,” NOBTON (1872)
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CHAPTER 11

FURTHER PROGRESS—THE DEVELOPMENT OF MODERN
TYPES

Although the cartridge revolver was introduced by
Smith & Wesson in 1859, a type of metallic cartridge had
been invented some time before that. It was a rim-fire
cartridge patented by Flobert, of Paris, in 1845. It con-
sisted of a small copper shell containing fulminate only
and a small ball. This ammunition was used only in the
so-called “saloon” pistol, a single-barrel arm made in
France and occasionally sold in America. The Flobert
cartridges were the so-called “B. B.” and “C. B.” caps
which most of our readers used in their boyhood days and
which are still widely sold.

In 1854 Harold Smith and D. B. Wesson designed the
.22-caliber rim-fire cartridge, and began its manufacture
in Springfield, Mass. On February 14 of the same year
they obtained patent No. 10535 for a repeating pistol,
which pistol is shown in the photograph. They formed
a limited partnership on June 5, 1854, and began its
manufacture at Norwich, Conn., under this patent.

The repeating pistol that they invented was indeed
remarkable and deserves more than passing notice. Not
only was it a cartridge weapon but it had an entirely
new and distinct repeating action and one of the most
successful ones in the world, for the mechanism of this
Smith & Wesson pistol was afterwards incorporated in
the famous Henry rifle, which later became the Win-
chester “Model of 1866” and was succeeded by the well-
known Winchester “Model of 1873,” which contained
almost identically the same mechanism as that first de-

12
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CHAPTER TWO

THE YOUTH AND EXPERIMENTS OF

MUEL COLT

The Founding of the Paterson Factory

SAMUEL COLT was born on. what was
27 “then Lord’s Hill in the city of Hartford,
Connecticut, July 19, 1814, the son of Chris-
topher and Sarsh Caldwell Colt. From an
early ‘age he was interested .in firearms and
pyrotechnics of all sorts. Between the ages
of seven and sixteen he is known to have
‘owned several pistols and taken them apart
to study their mechanism. He passed through
“\raried, exploits as a youth, which included
working of a farm in Glastonbury, Connecti-
cut, attending school at Ware and the Acad-
emy of Amherst, which he left rather sud-
denly after some early experiments with tor-
pedoes on a Fourth of July that did not en-
tirely please the authorities, and working in
bis father’s dye shop which gave him a
“grounding in chemistry that suggested to him
his lectures on laughing gas hetween 1832
-and 1833. ‘

E. K. Root, later his factory {foreman and
latet still president of the company, first saw
him in 1829 blow up a raft in a pond at
Ware inn one of his early experiments with
submarine ‘mines. :

While the arms Colt played with asa boy
*were undoubtedly fint-locks, at some time
before 1830 the news-style percussion-cap
systemt ‘of ignition came to his notice. This
system was a hundred times more adaptable
to any repeating -mechanism than the clumsy

flint-locks with its pan of Joose powder, ham-

mer, frizzen or battery, and open holc

through the barrel by whieh' the fire reached

the charge. Colt saw its advantages at once

and, at a time when the system was compara-
tively unknown in the United States, and had

not been adopted by any military foree, be-

ganto consider ifs application 10 the first suc:

cessful revolver ever to be made.

On August 2, 1830, Colt, then a boy of
sixteen, sailed before the mast on the ship"
Corlo, Capiain Spaulding master, bound out-
of Boston for Caleutta. Tt was during this
voyage that Colt first put into tangible sub-

‘stance his ideas concerning a revolving fire-

arn
The general idea of a revolving firearm
is supposed to have come to Colt from watch-
ing the ship’s wheel ‘and noting that the
spokes always returncd in perfect line with a
clutch that locked the wheel in position with
any spoke-thal was in line with it From ob-
serving this feature of the wheel, Colt con-
ceived of a revolving eylinder bored for a
number of - chambers,  which- would . hold
charges and bring them in line with a ham-
mer, and, eventually, also’ in line with a sin-
gle barrel through whieh they might be dis-
charged. ;
In his spare time he whittled out 1 'wooden
model from a ribhon block and small pieces

— 14—
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The eflect which the gas produces on the sys-
ternr is truly astonishing, The person who inhales
it becomes completely insensible, and remains in
that state for about three minites, when his senses
become restored, and he sneaks off with as much
shame -as if ‘he had been guilty of some little
mean’ action. No: person will begrudge his two
shillings -for the gratification of half an' hour’s

- laugh at the ludicrous feats displayed in the lec-

tare 1 oom

Even during the time that he was lectur-
ing, Colt was.working on his pistol idea, re-
turning to Hartford occasionally to sce how

‘his models were progressing. In 1832, Chase

having completed for him two arms, a pistol
and.a rifle, he deposited them-in the patent

‘office in' Washington with a deseription of hig

arm -and- its mechanism. Some arms were
also made for him in Baltimore during this

- period by & gunsmith named Peavson, He

gave up lecturing in 1835 and went to Eu-
rope, where he took out English and French
patents. He then returned to America where
he completed ‘his American patents, which
were, finally granted February 25, 1836.°
“For those who are attracted by the peculi-
arities of the long armr of coincidence, the
25th of February, 1836, is an interesting
date. The Texan-Mexican War and the Colt
revolver were éach important to-the other.

The call for Colt revolvers to he used in the

Mexican war by Texas and U. S. ofhicers who
had used them earlier, led to the government

‘order that started Colt on his own career. The

Paterson revolvers in the hands of the Texas

‘Rangers did much towards winning inde-

pendence and statehood for Texas. And on
February 25, 1836, when Colt’s pateut was
being granted, the forces of Santa Anmna

Jaunched the attack on the Alamo that cul-

minated in the massacre of its one hundred
and eighty-odd defenders. As the war went
on, Texas Rangers, Colt revolvers in hand,
charged through the shattered Mexican ranks

2 See pages 252 and 541,

to the cadence of the reiterated war cry, “Re-
member the Alamo,” which was punctuated
by the jarring crash of “Colt’s Repeaters,”
both the results of a single day,

The Jast experimental arm previous to the
opening of the Paterson factory was made
about this time. This arm was handsomely
stocked and elaborately mounted and en-
graved for use as a specimen in interesting
investors in forming a-steck company to
manufaciure ‘arnis under his patents. It was
a fivesshot 40 caliber revolver with shields
over the nipples and the front of the. cylin-
der, a three-and-one-quarter-inch barrel and
an overall length of seven and ane-quarter
inches {page 19). :

On the strength of this arm, The Patent
Arms ‘Manufacturing Company of Paterson,

“New Jersey, Colt's Patent, was formed and

chartered by the legislature of New Jersey
March 5, 1836. It began to manufacture re-
volving firearms - during the summer of the
same. year. The officers and” directors were
Thomas A. Emmet, Daniel K. Allen, Elias -
B.-D. Ogden, Daniel Holsman, and Elias
Vanardale, Jr. The subseription books.of the -
company. were opened in Aprib with: a pro-
posed capital of $230,000. But from some
of Colt’s later statemenits concerning the Pat-
erson “company, it seems that -only dbout’
$150,000 in stock was sold. L
Coli’s position in connection with the com-
pany is outlined in Armsmear as follows:
He assigned his letters patent to’ the Company,
and undertook to give his lime and: atiention to
the business, receiving therefor a fixed price, vary-
ing from one to two dollars, for each arm many-
factured, His proposition of March 9th, 1836, was
to assign-the patent,’and the right to.all improve-
ments in arms and machinerys to devote not over
sine months to seiting ‘the factory in. operation,
and to give such future aid as might be heeded in
perfecting the improvements, at a salary of one
thousand . dollars’ per dnmum-—the company ‘to
establish the ‘works within six months and extend
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them as might be needed; not to dispose of any = thousand dollars being advanced in six monthly
right. without. his. consent, to. pay him semi-an- -~ payments; and the right of subseription 1o $50,000
nually half the net profits of the company, and. - worth of stock being reserved to hinv for one
hall the proceeds of the sale of any right, six ~year.

PROMOTION MODEL REVOLVER

LENGTH : 744 Inches RAMEOD © , None
. BARREL LENCTH e 314 Inches TRIGGERGUARD ; None
“ CALIBER i A0 U FRAME : Experimental
NUMBER OF $HOTS S 5 SICHTS Blade and Rear Noich on Barrel,
S5 SHAPE OF CYEINDER Straight Round . Hole in Nose of Hammer
©SHAPE OF SLOTS : Round BUTT Rounded
SHAPE OF BARREL Octagonal
MARKS
NONE :
REMARKS,

This is the arm supposed to have heen used as a promotion ‘model in
selling stock-in’the Patent Arms Manﬁfacturing Company. It is finely stocked,
inlaid with silver, and engraved on all metal parts. It has the unusual feature of
a woad forestock, as'the idea at'the time was to iry and make the new arms look
as much Iike standard weapons as possible. Tt was probably made shortly before
the company was formed.

Made -in 1835

From the Colt Memorial Collection in the Wadsworth Athenaeum at Hartford,
Connecticud.

—1Gg
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A HISTORY

any previous connection. between Colt and
Walker. They do.speak of the problem of
seating a conical bullet with a lever ramrod
as a new one, and the six-chambered eylinder
and brass triggerguard are also mentioned
as innovations.

Changes even in the first design agreed
upon in’ the contract were apparently being
made continwously as the 47 pistols ap-
proached completion. Under date of July 6,
1847, Colt wrote to the Ordnance Depart-
ment:

I have completed the thousand patent repeating
- pistols ordered. by you, with oll the alterations

and im, prowmcms requested by C aptam Walker;
making -them. in every ‘respect supertor o the
~model, or any othm arm. ever -built of my con-
sz’ructwn

Co]t g letter to the Sénale, Dewmber 1.2,
1848, speaks of the "47 pistols as of in-
‘ereased caliber over his earlier -arms. The
Anson Chase model, illustrated on page 15,
-shows that the triggerguard was considered
by Colt before the Paterson arms were in
‘production, and discarded for what seemed
‘good reason at the time, :

Loading levers of several types were ap-
plied to ‘both pistols and rifles at the Pater-
son factory, including one on a very early
- experimental model, but apparently not for
conical bullets. Colt wrote to- Walker con-
cerning the Model of 1847 pistols on Janu-
“ary 23, 1847, as follows:
~ T have been bothered to deth in ehde»ming to
lode the cillinders with the conical ball by means
of .the old fash;oned leaver and have abandoned

it as a bad job. There must be ‘a leaver attached
1o the “barrel ‘on’ 'a new plan which will work

purpindicular- otherwise you never can get your'

* balls strate.in the cillinder.

Examination of the illustrations on pages
-39 and 62 will show what Colt’s “new
plan” turned out to be. The lever and ram-

i See page 288,
7 See page 297,

OF THE

- lever
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mer attached under the barrel of the Pater-
soit arms were held together by a serew pass-
ing through a round hiole in each part. The
lever was held to the barrel by another screw
passing through round holes in the lever-and
the barrel-lug. On account of the relative
position of these serews, as the lever was
pulled down, the rammer was forced away
from the barrel at its joint with-the lever as
well as down into the chamber, which it en-
tered at-a slight but Increasing angle as the
came all the way down. A conical
bullet seated by this arrangement would in-
evitably be tipped outward toward the cir-
cumference of the cylinder.

As can”be seen from the illustration on
page 62, the later arms; including all the
hinged-lever models {rom the Model of 1847
on, did away with the outward movement of
the rammer by providing an oval slot for the
lever screw to slide in instead of a round
hole, and making the guide hole in the bar:

“rel-lug long enough to keep the rammer run-

ning straight, thus seating the conical bullets
true with the bore. This was Colt’s new plan
mentioned in‘two letters and developed dur-
ing January and February, 1847. :
Another Paterson ~ experimental model
(page 40) shows a number of the simpli-
fied mechanical features of the later arms, as
well as the later type of trigger and tr 1gger~
guard. :
And to climax the whole ‘%Lory, Samuel

W alker, the man who was supposed to have

come back from Texas in 1839 to get arms
for the company of Rangers that he cap-
tained, did not go to Texas for the first time
until 1842, was not captain of a Ranger com-
pany until several years after that, and did
not return to the East again until the fall of
1846. ‘

A few pages and illustrations of a history
of “the Ranger compdmes during and pre-

e 30
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vious to the Mexican War, written by 2 mem-
ber of ene of them, will be found on page
269, and also two newspaper accounts of

Walker’s death, which accurred on October |

9, 1847. Walker’s activities in Texas and the
dates of them are clearly set forth in these
accounts, which are taken from one of a
number of similar histories, all written by
eyewilnesses and published within a few
years ‘of the actual events, which we have
checked over, and from which we have se-
lected the most comprehensive passage for
-reproduction. There were many references to

_the exploits of the Rangers between 1840
and 1847, and all these early accounts refer
to the arms of the Rangers as five-shooters,
which is the number of shots of the regular

- folding-trigger Paterson models, and not as
siv-shooters, which the Paterson Walkers
were supposed to have been.

These facts, and a number of other refer-
ences to the Paterson and Whitneyville arms,
have convinced us that the arms made at
Whitneyville were not close copies of any
previous Paterson model, and that no reg-

“ular model closely resembling them was
made at Paterson, either with Walker’s col-
laboration or without it. It is our opinion
that the Whitneyville Walker Colt was a
combination of what Colt remembered of the
best features of the arms made at Paterson,
modified in several respects to fulfill the re:
quirements of the government contract, and
designed to enable the utmost pos:,lble speed
of - mamxfacmre, and that - the - Paterson

Talker is as much a myth as the cockatrice
or the salamander, :

‘Long guns weve made at the Paterson fac-
tory in two different main types, known usu-
ally among collectors as the Model of 1837
and the Model of 1839. The first model was
4 hammerless arm, having in the earlier ex-
amples made during 1836 a shield over the

nipples and another over the front of the
cylinder. The shields over the nipples and
cylinder were soon discarded, as they were
found to cause the fire from one shot to run
around the front of the cylinder and fire the
charges in the other chambers. Cocking of
this model was effected by a lever in front
of the trigger. Sometimes this lever was an-
other trigger, but usually it was a ringed
lever lying outside and in front of the trig-
gerguard. The arm was taken apart to load;
a small ramrod was furnished with it as well
as an extra cylinder, as in the case of the
pistols. Later on some of this model had
jointed ramrods put on the side of the barrel
at the factory. ‘

Sore of the Model of 1839 long arms -
were equipped with jointed lever rammers
under the barrels like the later arms, but
most of them had the rammer on the side.
They had much simpler lock mechanisms
with regular center hammers." The Model
’37 and Model °39 long arms were both
made in Tifles, carbines, and shotguns, with
from five to eight chambers in the cylinders,
and one or two muskets were made for gov-
ernment tests; -

The regular finish of all arms made at the
Paterson factory was plain blued steel with
polished wood stocks. Special arms, with
shape and number of shots differing from the
regular issue, were made to order, and any
kind of ornamentation; such as browned twist
steel, engraving, inlay, or ivory or pearl
stocks could be had hy anyone who wished ‘
to pay for them. There is no knowing what
form some of these special arms may have
taken, except that, so far as can be told from

specimens preserved or from records or

statements by anyone connected with the
company, no arms were made at the Pater-
son factory which did not use the revolving

8 Seée page 550.
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A MODEL OF 1837 PATERSON REVOLVING CARBINE |

This is a hammerless arm; cocking is effected by pulling down on the ring under
the fore part of the frame. A jointed lever ramrod has heen added to this pidce at Lhe
factory some time after 1830, ‘ ‘

From ] C. Harvey's collection.

Made from 1637 to 1839.

A ‘MODEL OF 1839 PATERSON REVOLVING RIFLE

~This arm bas its ramrod on the side of the frame. Some arms of this model were so

equipped and others had the ramrod placed under the frame similarly to those of the

: } later-model revolvers.

Made from:1839 to 1841 From §. €. Harvey's collection. -
e 42— !

i
i
i
i
i
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