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The Racist Origins of California’s Concealed Weapon Permit Law

Clayton E. Cramer' and Joseph Olson

Abstract: California’s concealed weapon permit law has a curious history, awash in
racism. This paper examines the history of why California’s constitutions (1849 and
1879) lack the right to keep and bear arms provisions common in other state constitution
and shows the openly stated racist intentions behind California's three concealed weapon

statutes.

. Introduction

This article provides a history of California’s concealed weapon statutes and the
associated debates concerning why California’s two constitutions lack a guarantee of a
right to keep and bear arms, provisions common in most state constitutions (parts IL.A. &
IT). This article also examines the often directly stated racist purposes of these

concealed weapon statutes (parts III.A, and I11.B).
Il. Early California

A.California’s First Constitution and The Absence of
An Arms Guarantee

Forty-four states have a guarantee of a right to keep and bear arms written into their

state constitutions?. California is not one of them. Why? For a long time, I assumed that

! Adjunct History Faculty, College of Western Idaho. Mr. Cramer is the author of CoxceaLep Weapon Laws
or THEEArLY RepusLic: Dueting, Soutnern Viorence, ano Morat Rerorm (1999) (cited by Justice Breyer in McDonald
v. City of Chicago, 130 S. Ct. 3020, 3132 (2010) (Breyer, J., dissenting)), and Armep America: Tre RemarkasLe
Story oF How axo Wy Guns Became as American as Areie Pie (2006), and co-author Of, among other articles,
Clayton E. Cramer & Joseph Edward Olson, What Did “Bear Arms” Mean in the Second
Amendment?, 6 Geo. J.L. & Pus. Po’y 511 (2008) (cited by Justice Scalia in District of Columbia v.
Heller, 554 U.S. 570, 588 (2008)), and Clayton E. Cramer, Nicholas J. Johnson & George A. Mocsary,
“This Right is Not Allowed by Governments that Are Afraid of the People”: The Public Meaning of
the Second Amendment When the Fourteenth Amendment Was Ratified, 17 Geo.Mason L. Rev. 823
(2010) (cited by Justice Alito in McDonald, 130 S. Ct. at 3039 n.21, 3041 n.25, 3043). Mr. Cramer’s
website is Cravron Craver’s Wes Pace, http://www.claytoncramer.com (last visited Aug. 20, 2013).
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it was because California was dominated by Iowa transplants—and lowa is another of
those states without such a guarantee. Recently I was reading through the debates from
the California Constitutional Convention of 1849, which adopted the Golden State’s first
state constitution—and I discovered the reasons were a bit more complex.

The delegates debated what individual rights should be listed in the state
constitution’s bill of rights. Delegate Ord proposed, “Every person has a right to bear
arms for the defence of himself and the State.” Delegate McCarver wanted to add,
“provided that they are not concealed arms.” This is not surprising; in the period before
the Civil War, many states passed laws either prohibiting or restricting the concealed
carrying of deadly weapons. State constitutional conventions often added such
restrictions to existing arms guarantees to make sure that the legislature could ban what
was increasingly regarded as a cowardly way of fighting—the use of “secret arms.”

Delegate McCarver, however, also believed that it would be best if there were no
provision preventing “the Legislature from regulating matters of this kind.” He thought
guaranteeing a right to bear arms was not “a proper subject for the Constitution.” Other
delegates agreed with McCarver that there should be no arms provision in the state bill of
rights—but not because the state should have the power to regulate the carrying of
weapons. Delegate Sherwood argued that denying an individual the right to bear arms
“would be null and void, inasmuch as it would be in opposition to the Constitution of the

United States,” and then quoted the Second Amendment. Sherwood thought an arms

2 Eugene Volokh, STATE CONSTITUTIONAL RIGHTS TO KEEP AND BEAR ARMS, 11 Texas Rev. of Law
& Politics 191, 192 (2006).

3 J. RosS BROWNE, REPORT OF THE DEBATES IN THE CONVENTION OF CALIFORNIA, ON THE
FORMATION OF THE STATE CONSTITUTION... 47 (1850).

4 CLAYTON E. CRAMER, CONCEALED WEAPON LAWS OF THE EARLY REPUBLIC: DUELING,
SOUTHERN VIOLENCE, AND MORAL REFORM 52-62 (1999).
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guarantee was unnecessary because the Second Amendment already protected such a
right.>

(This may seem a pretty astonishing claim, because only with the McDonald v.
Chicago (2010) decision did the U.S. Supreme Court hold that the Second Amendment
restricted the power of the states to regulate the keeping and bearing of arms. And then
only through incorporation of the Second Amendment via the 14" Amendment. The 14"
Amendment was ratified in 1868, almost twenty years after the California constitutional
delegates debated the applicability of the Second Amendment to state law. However, the
notion that states were bound by the Second Amendment directly was a minority
viewpoint endorsed by several state supreme courts in the antebellum period, not as
anachronistic as it first sounds.®)

Delegate Botts argued against adding the arms guarantee to the state constitution’s
bill of rights because he feared that it might not be a strong enough protection; such a
guarantee belonged in the section that specified the powers of the legislature.

Even Delegate Sherwood was persuaded by this argument, admitting that the arms
provision “directly touches the rights of every citizen.”” When the convention voted on
both Ord’s proposal for a right to bear arms, and McCarver’s amendment that the right
not apply to concealed weapons, both proposals died—and with it, any possibility of

adding a right to keep and bear arms to the California Constitution’s bill of rights.

5 Browne, Report of the Debates in the Convention of California, on the Formation of the State

Constitution... 47 (1850).

® Nunn. v. State, 1 Ga. 243, 250 (1846) (striking down a ban on open carrying of horseman’s pistols);
State v. Chandler, 5 La. Ann. Rep. 489, 490 (1850) (upholding a ban on concealed carry while observing
that the “right to carry arms” is a “right guaranteed by the Constitution of the United States.); State v.
Smith, 11 La. Ann. Rep. 638 (1856)(upholding a ban on concealed carry because that law “does not
contravene the second article of the amendments of the Constitution of the United States. The arms there
spoken of are such as are.. at least carried openly.”); State v. Jumel, 13 La. Ann. Rep. 399, 400
(1858)(rejecting a Second Amendment challenge to a concealed weapon law because the laws prohibited
“only a particular mode of bearing arms....”); Cockrum v. State, 24 Tex. 394, 396, 401 (1859)(appears to
have accepted defendant’s argument that the Second Amendment “is applicable to state legislation.”)
7 Browne, Report of the Debates, 47.
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You cannot draw too strong a message from this series of back and forth discussions,
but it appears that some delegates argued that there was no need for an individual right to
keep and bear arms in California’s Constitution, because the Second Amendment already
protected such a right; other delegates argued that the right needed to be located
elsewhere than in the bill of rights to be better protected.®

The only delegate who clearly spoke against a right to bear arms was McCarver.
Today, he is most remembered for another proposal he made a few minutes later: that
blacks would be forever banned from living in California.” (Such provisions were added
to many other state constitutions of the period; McCarver even played a part in Oregon
adopting such a ban.!’) In spite of considerable support from other delegates, this

proposal did not pass.

B.Gun Control and the Gold Rush

Gold Rush California was a wild place. What had been in 1846 a sleepy backwater of
Mexico, became a destination for not only Americans, but also Europeans, Australians,
and Chinese, all desperate to “get rich or die tryin’.” California was briefly an
independent republic (although run by American immigrants). After the Mexican War, it
was under U.S. military control. The discovery of gold moved California from an
unorganized territory to an American state without ever going through the intermediate
step of organized territory. In the first couple of years of the Gold Rush, there was no
properly authorized legal authority in some parts of the state, and miners established

vigilance committees that dispensed sometimes rough justice to deal with trouble makers.

8 Browne, Report of the Debates, 47.

°Id., 49-50.

10 DAVID ALAN JOHNSON, FOUNDING THE FAR WEST: CALIFORNIA, OREGON, AND NEVADA, 1840-
1890, 129; Oregon, JOURNAL OF THE CONSTITUTIONAL CONVENTION OF THE STATE OF OREGON: HELD AT
SALEM 125 (1882).
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As Roger D. McGrath’s Gunfighters, Highwaymen, & Vigilantes (1984) explains,
Gold Rush mining camps were heavily armed. While murder rates in the worst of these
camps (Bodie, California and Aurora, Nevada) were higher than in any American big city
in the last two centuries, the rates for other crimes were often zero or close to it, because
everyone was armed. Most of the murders involved young single men, intent on proving
their toughness and courage to other young single men. To the larger community, these
deaths were a form of mutual combat, and generally regarded as more a gain to the
community than a loss.!!

Not just mining camps, but even Gold Rush cities were pretty wild places, and the
absence of an effective police force caused many Californians to regularly arm for self-
defense. J.D. Borthwick’s Three Years in Calafornia [sic] (1857), described how San
Francisco was awash in places of entertainment with signs that announced “No weapons
admitted.” While Borthwick thought little of the entertainments available, he did
describe why it was nonetheless worth going:

if only to watch the company arrive, and to see the practical enforcement of the weapon clause in
the announcements. Several doorkeepers were in attendance, to whom each man as he entered
delivered up his knife or his pistol, receiving a check for it, just as one does for his cane or
umbrella at the door of a picture-gallery. Most men draw a pistol from behind their back, and very
often a knife along with it; some carried their bowie-knife down the back of their neck, or in their
breast; demure, pious-looking men, in white neckcloths, lifted up the bottom of their waistcoat,
and revealed the butt of a revolver; others, after having already disgorged a pistol, pulled up the
leg of their trousers, and abstracted a huge bowie-knife from their boot; and there were men,
terrible fellows, no doubt, but who were more likely to frighten themselves than any one else, who
produced a revolver from each trouser-pocket, and a bowie-knife from their belt. If any man
declared that he had no weapon, the statement was so incredible that he had to submit to be
searched; an operation which was performed by the doorkeepers, who, 1 observed, were
occasionally rewarded for their diligence by the discovery of a pistol secreted in some unusual part
of the dress.?

A search of newspapers of the period does show a lot of murders, gunfights, and
knifings. I can see why the California legislature felt that they had to do something. But

what? The legislature debated a ban on concealed carry throughout the 1850s. Even those

11 ROGER D. MCGRATH, GUNFIGHTERS, HIGHWAYMEN, & VIGILANTES: VIOLENCE ON THE FRONTIER 251-6
(1984).

12.J.D. Borthwick, Three Years in Calafornia [sic], HUTCHINGS ILLUSTRATED CALIFORNIA MAGAZINE at
2:171-2, October 1857.
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who supported such laws often had a narrow notion of who needed to be restricted. During
debates in February of 1856, the state senator who represented Nevada County (a derringer-
shaped county in California’s foothills) indicated that he was in support of a bill to ban
concealed carry if it were for the purpose of disarming “Greasers” (a slang term used
throughout the nineteenth and early twentieth century for Mexicans)."* However, the

concealed carry ban did not pass the legislature that year.

C.California’s First Concealed Weapon Law

Did California have the authority to regulate the bearing of arms? Nothing happened
until 1863, when the legislature banned concealed carrying of “any dangerous or deadly
weapon” except for police officers or travelers.’ This law is similar in nature and
language to laws passed mostly in the South before the Civil War, to discourage dueling.
(Yes, really, to discourage dueling, even though duelists did not conceal their weapons.
The odd connection was discussed in constitutional convention debates, and in detail in
my book Concealed Weapon Laws of the Early Republic, but it is very complex, and does
not deserve dozens of pages here.)!

In 1863, the California legislature did pass a ban on concealed carry. As the San
Francisco newspaper the Daily Alta California explained it:

During the thirteen years that California has been a State, there have been more deaths occasioned

by sudden assaults with weapons previously concealed about the person of the assailant or

assailed, than by all other acts of violence which figure on the criminal calendar.... Heretofore

there has been no law passed which would remedy the evil. Public opinion, as expressed through

the action of our legislators, seems to have sanctioned the custom, barbarous though it be. For

many sessions prior to the last, ineffectual efforts were made to enact some statute which would

effectually prohibit this practice of carrying concealed weapons. A radical change of public

sentiment demanded it, but the desired law was not passed until the last Legislature, by a

handsome majority, enacted the subjoined act, entitled "An Act to prohibit the carrying of
concealed weapons.”!’

13 L etter From Sacramento, DAILY ALTA (SAN FRANCISCO) CALIFORNIA, February 19, 1856, at 2.

14 Win Blevins, DICTIONARY OF THE AMERICAN WEST 166 (2001),

15 Theodore Henry Hittell, 1 THE GENERAL LAWS OF THE STATE OF CALIFORNIA, FROM 1850 TO
1864... 261m, §§ 1585-1586 (1865), 1:261,.

16 CRAMER, CONCEALED WEAPON LAWS OF THE EARLY REPUBLIC.

17 City Items, DAILY ALTA (SAN FRANCISCO) CALIFORNIA, June 26, 1863, at 1.
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Not surprisingly, the law was not universally followed. Indeed, when I searched for
“concealed weapon” in California newspapers from 1863 to 1870, there are hundreds of
references to criminal cases involving violation of this law, and doubtless more that did
not make the newspapers. What is fascinating, however, is that some of the same
newspapers that had supported passage of the law in 1863, by 1869 and 1870, realized
that all the good intentions were not enough—that the law was in some respects
counterproductive and needed to be repealed.

Unlike the other states that were early adopters of concealed weapon bans, California
repealed its ban on concealed carry in 1870 with no legislative explanation as to why it
was doing so. Even more peculiar, the act repealing the law provided that any charges
still pending would continue to trial “as if said Act had not been repealed.”'®

Newspaper coverage provides the only clues as to why the law was repealed, and yet
existing charges were allowed to go forward. Less than six years after that editorial from
the Daily Alta California supporting the concealed weapons ban, the same newspaper
ran an editorial arguing that the law was both impossible to enforce and unconstitutional

because it violated the Second Amendment:

The Federal Constitution says "the right of the people to keep and bear arms shall not be
infringed." The purpose of that provision, it is well known, was to prevent the practice common in
Europe in the last century of seizing all the arms in the possession of the common people,
especially in times of political disaffection. As the sovereignty resides in the people in America,
they are to be permitted to keep firearms and other weapons and to carry them at their pleasure.
Under the rules of general literary interpretation of the Constitutional provision, it is evident that
the prohibition of carrying concealed weapons is an infringement of the right to bear arms. °

This being a long time ago, the editorial writer recognized that the U.S. Constitution
was not living, breathing, and constantly mutating. Instead, “The rules of legal
interpretation, however, require us to find out first what ‘the right to keep and bear arms’

was in 1791 when this provision was adopted.... We have examined the question, and

18 California sess. laws (1869-70), ch. 63.
19 The Carrying of Concealed Weapons,DAILY ALTA (SAN FRANCISCO) CALIFORNIA, March 13,
1869, at 2.
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our opinion... is that in 1791 there was a right of keeping and bearing arms, that it was
not limited in the matter of carrying concealed weapons, and that our statute is an
infringement of the right.”?

The editorial went on to argue that the statute was in error criminalized the carrying
of concealed weapons even when there was no criminal intent in carrying a weapon,
They argued instead that putting a gun in your pocket is a convenience: “To put a thing
in its customary and convenient receptacle is not concealment. Concealment is a matter
of motive. An article dropped by accident in an out of the way place and lost irretrievably
is not concealed.”?!

Finally, the editorial argued that the law:

bothers the good and assists the bad. It disarms the orderly citizen and places no obstruction in the

way of the robber. Homicides were very common some years ago in California, and their

frequency was partly due to the general custom among the miners of carrying revolvers and large
knives. They were mostly single men, who would occasionally drink freely, and under the
influence of strong liquor they did not hesitate to take life in case of a quarrel. But of late years,

families have increased, dissipation has decreased, and drunken affrays are more rare. At the same
time, robbery on the highway, and especially in this city, is more frequent. 2?

Instead, the editorial argued that repealing the law would only cause an increase of
“killing of robbers in self-defence, and that would be a benefit to the community.”*

The following year, the Sacramento Daily Union published an editorial along much
the same lines, discussing the 1870 repeal of the concealed weapon ban:

There is reason to believe it was generally observed by the vast majority of good citizens. There is
as good reason to believe it was not observed by the vast majority of roughs, fighting men, and
predatory characters. In many cases of assault between quiet citizens and these last named
characters, it was found that the good citizen had to defend himself unarmed against the
predacious one with arms, the former suffering for his respect of the law. It was also found that the
police were apt to arrest any quiet citizen on whom they discovered concealed weapons, while
they paid little attention to the roughs who were known to carry arms habitually. 24

Some things never change in California, it seems. The editorial explained that

a law essentially good in theory, became an abomination in practice, in that it placed the peaceful

24
2.
2.
BId.
24 Concealed Deadly Weapons, SACRAMENTO DAILY UNION, December 16, 1870, at 2.
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citizen completely at the mercy of a class whose offenses against order it was intended to check,
but did not, owing to the remissness in duty of the guardians of the law. 2

Sacramento’s experience with criminals was the immediate cause of the
repealing movement... where bands of armed roughs, scorning the law against carrying concealed

weapons, were perpetrating highway robberies on quiet, unarmed citizens, who could not prepare
for self-defense without danger of being arrested and fined every day. 2

The editorial acknowledged that one of the good things hoped for had happened in

the intervening months:

It was reasoned with much plausibility that if the roughs once knew that quiet citizens might
prepare to defend themselves without danger of being punished for misdemeanor, the bare
suspicion that such a person had about him a weapon would disarm the roughs and prevent
robberies. This has in fact been one of the results.?’

Now we know why California passed the 1863 concealed carry ban, and why the
legislature repealed it in 1870. The argument for repeal was essentially the argument that
has carried the day in most American states today: Concealed carry, at least if done by
responsible, law-abiding adults, makes us safer, and eliminates a serious conflict with the
Second Amendment. In light of the evidence that the drafters of California’s first state
constitution recognized that the Second Amendment protected an individual right to bear
arms, this provides additional evidence that the current California law was contrary to the
original intent of the 1850 constitutional convention.

There is another lesson in that 1870 Sacramento Daily Union editorial. The editorial
writer, while explaining that his newspaper had supported the repeal, and was still
supporting it, also hoped that it would not lead to everyone regularly being armed. “The
custom of carrying deadly weapons by day and night, in the street and in the parlor,
saloon, and at public social gatherings, has become fearfully common among young men
and even mere boys of every class.” Not everyone was behaving as responsibly as they
should have, with minor disputes escalating to death; the editorial writer hoped that social

pressure would discourage some of the bravado that caused “young men and even mere

B d.
2.
7.
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boys” to be carrying deadly weapons on a regular basis.?® Fewer armed people because

of social pressure would lead to fewer escalations.

lll. The Second California Constitution and the Right
To Arms

California held another constitutional convention in 1878. The 1849 Constitution
seemed increasingly inadequate because of questions about water rights and the “Chinese
problem.” 29 The 1878 convention seems not to have even discussed the question of a
right to keep and bear arms—except for one startling provision. The convention was
divided between a conservative, generally wealthy group, and what became known as
“the Workingmen,” who represented a populist collection of white laborers, intent on
driving Asian immigrants from California. 3 They had a number of proposals that are
shocking in their racism today (but nevertheless were made part of the 1879 California
Constitution.

Of most relevance to gun control was the Workingmen’s demand that aliens who
could not become citizens would be prohibited from bearing arms.>' Delegate O’Donnell
introduced this request as a constitutional provision: “No alien who cannot become a
citizen of the United States shall be allowed to bear arms.” What sort of aliens could not
become citizens of the United States? Until 1952, no “Oriental” (as persons of East
Asian ancestry were then described) could become a naturalized citizen.?> If you were

born in the United States, you were a natural-born citizen, but an immigrant from the Far

BId.
29 SAMUEL CHARLES WIEL, 2 WATER RIGHTS IN THE WESTERN STATES: THE LAW OF PRIOR
APPROPRIATION .. 1166 (3d ed. 1911); JOHN ROBERT SOENNICHSEN, THE CHINESE EXCLUSION ACT OF 1882
127-128 (2011).
30 EMILY J. ZACKIN,,LOOKING FOR RIGHTS IN ALL THE WRONG PLACES: WHY STATE CONSTITUTIONS
CONTAIN AMERICA’S POSITIVE RIGHTS 200 (2013).

3! THEODORE H. HITTELL, 4 HISTORY OF CALIFORNIA 615-17 (1897).
32 DAVIS MCENTIRE, RESIDENCE AND RACE: FINAL AND COMPREHENSIVE REPORT TO THE COMMISSION
ON RACE AND HOUSING 269 (1960).
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East would always be an alien. O’Donnell’s proposed was “Referred to Committee on

Chinese” where it seems to have silently died.

A.California’s Second Concealed Weapon Law &
Pancho Villa

Between 1870 and 1917, there was no statewide regulation of concealed carry, but
some counties required a license to carry concealed* and a fair number of convictions
appear. In the fiscal year ending June 30, 1910, there were 276 convictions across the
state for concealed weapons—but these are in only 12 of California’s 58 counties.*
While the counties without convictions might have simply been very law-abiding, it is
more likely that most did not have such bans.?

In 1917, California again passed a concealed weapon statute. Instead of completely
prohibiting concealed carry (as the 1863 law had done), this law made it a misdemeanor
to carry concealed firearms in cities without a license—and a felony for those previously
convicted of a felony. (It was still legal to carry concealed in unincorporated areas.)?’
Also for the first time, California required registration of handgun sales, with a “Dealers’
Record of Sale” mailed to local law enforcement.

What provoked the legislature to again pass a statewide law? I have spent a bit of
time trying to find the reason, without finding completely persuasive evidence. What |
have found, however, suggests that racism played a role. In the previous year, California

experienced a burst of anti-Mexican sentiment as a result of Pancho Villa’s cross-border

3 E.B. WILLIS AND P.K. STOCKTON, 1 DEBATES AND PROCEEDINGS OF THE CONSTITUTIONAL
CONVENTION OF THE STATE OF CALIFORNIA... 285 (1880),

34 Ex parte Cheney, 90 Cal. 617, 27 P. 436 (1891); Ex parte Luening, 3 Cal. App. 76; 84 P. 445 (1906).

35 STATE OF CALIFORNIA, FOURTEENTH BIENNIAL REPORT OF THE BUREAU OF LABOR STATISTICS OF
THE STATE OF CALIFORNIA, 1909-1910 380 (1910).

36 Decisions upholding these local license requirements: Ex Parte Luening, 3 Cal. App. 76, 77, 78
(1906; Ex parte Cheney, 90 Cal. 617, 619, 620, 621 (1891).

37 JAMES H. DEERING, COMP., SUPPLEMENT TO THE CODES AND GENERAL LAWS OF THE STATE OF
CALIFORNIA Act 889 §§ 3, 6 (San Francisco: Bancroft-Whitney Co., 1917).

8 1d., Act 889 § 7.
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raid on Columbus, New Mexico. Even conservative Republican newspapers such as the
Los Angeles Times (this was obviously a long time ago), which was far less prejudiced
about race than most newspapers of the era, went off the deep end in their fear and hatred
of Mexicans, many of whom were refugees from the Mexican Revolution.*

In Los Angeles, Police Chief Snively feared that Mexicans sympathetic to Pancho

Villa might take up arms, and gave orders that lacked any legal authority:

Acting under orders from Chief Snively, the police department yesterday took drastic action to
prevent any local outburst on the part of Villa sympathizers. The cordon of officers thrown about the
Mexican quatter was extended and reinforced and the embargo against the sale of arms and liquor to
Mexicans amplified and made general.... %0

The article described the measures taken as being

for the benefit of Mexicans who have become excited over the action of the Federal government
against Villa and who have made threats of vengeance and violence. ..

No liquor will be sold to Mexicans showing the least sign of intoxication.

No guns can be sold to Mexicans and all dealers who have used guns for window displays have been
ordered to take them from the windows and to show them to no Mexican until the embargo is

lifted.#!

At least part of what might have provoked Chief Snively unlawful actions was that:

Three admitted anarchists, priding themselves upon being disciples of the Magon brothers and all
heavily armed, were taken into custody on charges of carrying concealed weapons and were given
sixty-day sentences by Police Judge White....%?

The Magon brothers had no connection to Villa. Quite the opposite, the Magon
brothers regarded Villa as “just another parasite” preventing a socialist revolution in
Mexico.# Chief Snively seems to have missed these distinctions. Nonetheless, there
were some significant political demonstrations of pro-Villa support among Mexicans
living in Los Angeles, and it appears that Mexicans immigrants were buying guns in what

appeared to be unusual numbers.

% See Clayton E. Cramer, Race and Reporting: The Los Angeles Times in Early 1916, available at
http://www.claytoncramer.com/unpublished/ILATimesAndRace.pdf ( for a detailed examination of changes in
reporting as a result of the Villa raid.

40 Draw Teeth of War Breeders, .OS ANGELES TIMES, March 14, 1916, at 2:1.

4ag

271

4 COLIN M. MACLACHLAN, ANARCHISM AND THE MEXICAN REVOLUTION: THE POLITICAL TRIALS OF
RICARD FLORES MAGON IN THE UNITED STATES 64 (1991),.
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News accounts suggest that these purchases, primarily of “heavy revolvers,” might
have been for defensive purposes. The Villa raid had inflamed anti-Mexican sentiment
among Americans all along the border, and many Mexicans appeared to be buying
handguns because they were afraid of being attacked, not to be aggressive.** Was the
statewide concealed weapon permit law—and the handgun registration requirement—
driven by the somewhat understandable concern about Pancho Villa supporters in
California? It is an interesting question, and one that requires more research. A search of
California newspapers from 1915 to 1917 for “concealed handgun” or “concealed

weapon” found no matches.*

B.California’s Third Concealed Weapon Law

What is far more certain is what motivated the next revision of California’s gun
control laws, a package passed in 1923 that included the ancestor of California’s current
discretionary concealed weapon permit law.4 A variation of the Uniform Revolver Act
passed in several American states in the 1920s, this law enhanced the punishments for
various crimes committed with a handgun,4” made carrying a handgun without a permit
evidence of intention to commit a felony,% required a concealed weapon permit
anywhere in the state (not just in cities),* and also prohibited possession of concealable

handguns by anyone who was not a U.S. citizen.?0

4 Draw Teeth of War Breeders, LOS ANGELES TIMES, March 14, 1916, at 2:1, 2:2; State Troops Ready
for War, LOS ANGELES TIMES, March 27, 1916, at 1:9; For the Safety of Los Angeles, LOS ANGELES TIMES,
March 16, 1916, at 2:4.

4 California Digital Newspaper Collection, http://cdnc.ucr.edu/cgi-
bin/cdnc?a=q&hs=1&r=1&results=1&txg=concealed+handgun&txf=txIN&ssnip=txt&o=20&dafdqg=&daf
mqg=&dafyq=1915&datdg=&datmg=&datyq=1917&pugq=&e=--1915---1917--en--20--1 --txt-txIN-
concealedtweapon------ , and http://cdnc.ucr.edu/cgi-
bin/cdnc?a=g&hs=1&r=1&results=1 &txq=%22concealed+weapon%22 &tx f=txIN&ssnip=txt&o=20&dafd
g=&dafmg=&dafyq=1915&datdg=&datmgq=&datyq=1917&puq=&e=--1915---1917--en--20--1 --txt-txIN-
concealedthandgun------ , last accessed April 7, 2015.

46 Stats. 1923, ch. 339, p. 695, the Dangerous Weapons Control Law of 1923.
47 Stats. 1923, ch. 339, § 3.

48 Id

49 Stats. 1923, ch. 339, § 5.

50 Stats. 1923, ch. 339, § 2.
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What motivated passage of this law? Legislative reports are astonishingly sparse on
the reasons, but as is often the case, newspaper coverage is more forthcoming. Governor
Friend W. Richardson signed the law after R. T. McKissick, “president of the Sacramento
Rifle and Revolver Club,” argued that this law preserved the “rights of those using
firearms for competition or hunting or for protection in outing trips.” McKissick was
concerned that a more stringent gun control law might be passed if Governor Richardson
vetoed this one. McKissick admitted that the provision prohibiting handgun ownership
by non-citizens was of questionable constitutionality, but that he believed that if it was
upheld, it would have a beneficial effect “in checking fong [gang] wars among the
Chinese and vendettas among our people who are Latin descent.”!

Why did Richardson sign a law with racist intentions? When Richardson ran for
governor in 1922, he would not answer the question of whether he was a member of the
Ku Klux Klan—but the Klan enthusiastically endorsed Richardson.

With such blunt statements of racist intent, not surprisingly, the discriminatory effect
of the new law was immediately recognized. The Mexican consul in Los Angeles
protested the alien handgun ban, since “a large proportion of the foreigners in California
were of Mexican descent.”? Mexican immigrants, being white, could at least apply for
citizenship. Asian immigrants were ineligible for naturalization—and therefore were
breaking the law if they owned a handgun.

The constitutionality of the alien handgun ban was challenged quite soon after the
new law took effect. A Mexican citizen was convicted of possession of a .25 ACP pistol,
and sentenced to one to five years in prison. The California Supreme Court upheld the
conviction in 19245 And yet, in 1972, the California Court of Appeals correctly

determined that the handgun ban violated the equal protection clause of the Fourteenth

St New Firearms Law Effective on Augnst 7, SAN FRANCISCO CHRONICLE, July 15,1923, at 3, col. 1.

52 DAVID M. CHALMERS, HOODED AMERICANISM: THE HISTORY OF THE KU KLUX KLAN 124 (1981, 3% ed.).
53 RICARDO ROMO, EAST LOS ANGELES: HISTORY OF A BARRIO 157 (1983).

5 In re Ramirez, 193 Cal. 633 (1924).

Compendium_Roth
Page 1861



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16508 Page 27 of
402

15

Amendment. (The rest of the package of laws passed as part of that same bill was

allowed to stand.)

5 People v. Rappard, 28 Cal. App.3d 302 (1972).
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Introduction

In 1994 the Republican Party cemented its dominance in Texas politics with George W.
Bush’s gubernatorial victory over the Democratic incumbent Ann Richards. A tangential yet
emotionally stirring issue in the campaign involved allowing the carrying of concealed
handguns, something that had been illegal in Texas for more than a century. Richards had taken a
strong stand against loosening the state’s tough gun laws, but Bush promised to sign any bill on
the subject passed by the legislature. His position echoed the de-regulatory character of the
Reagan-era Republican Party and resonated with many conservative Texans, especially in rural
counties. Shortly after Bush’s inauguration, the legislature allowed law-abiding residents who
passed the requisite training class to obtain state-issued permits to carry concealed handguns.
Since that time, the legislature has continued to relax state firearm regulations culminating in the
2015 vote to allow the open carrying of handguns for license-holders.

The 1995 Texas concealed-carry law may seem at first glance like the common-sense
removal of an intrusive or unpopular regulation. The stereotype of Texas as a gun-lover’s
paradise only reinforces this assumption. But this event in the Bush gubernatorial administration
marks a significant departure from the past. In fact, the Texas tradition of regulating deadly
weapons reached back to the antebellum period and remained popular among the electorate for
most of the state’s history. The purpose of this book is to separate the gun-toting myth from this
regulatory reality.

Much of the scholarship on the history of American firearm regulations has had severe
drawbacks in terms of its accuracy, tone, and reception. Our current political debate over gun
laws and gun rights has produced partisan scholars who use history as a bully pulpit and

skeptical readers who refuse to accept inconvenient facts about the past. Both afflictions hinder a
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proper understanding of firearms and their regulation in American history. The early twenty-first
century controversy over Arming America by Michael A. Bellesiles stands as a testament to this
ugly impasse between politically engaged historians and the general public. Though recent works
on weapons and violence have generated less media attention than that, many have fallen into the
same pattern of partisanship and policy advocacy. This exacerbates popular anti-intellectualism
and contributes to the further deterioration of our civil discourse. !

The well-intentioned yet politically motivated historians who have written about weapon
laws do not bear sole responsibility for the state of their academic field today. Another important
component has been the production of explicitly partisan material for the consumption of
policymakers and jurists. Publications abound from think-tanks and policy centers, the vast
majority of which subjugate the study of the past to the desires of the present. These articles,
pamphlets, and books show little concern for understanding holistically the views and customs
about weapons held by our ancestors; instead, they present the mere facts of gun ownership or
government regulation of guns as justification for one or another modern policy. Though both
sides of the aisle in American politics employ this tactic, the right has done so far more
forcefully and effectively. Right-leaning legal and policy scholars have constructed a “gun
rights” outlook that limits discussion exclusively to the Second Amendment, condemns firearm

regulations as relics of a racist past, and posits a negative correlation between guns and violent

! Michael A. Bellesiles, Arming America: The Origins of a National Gun Culture (New York: Knopf, 2000);
Alexander DeConde, Gun Violence in America: The Struggle for Control (Boston: Northeastern University Press,
2001); Pamela Haag, The Gunning of America: Business and the Making of American Gun Culture (New York:
Basic Books, 2016); Caroline Light, Stand Your Ground: A History of America’s Love Affair with Lethal Self-
Defense (Boston: Beacon Press, 2017). The trend is not isolated to works related to gun culture and gun control, as
evidenced by Lisa McGirr, The War on Alcohol: Prohibition and the Rise of the American State (New York: W.W.
Norton, 2015).
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crime. Though the legal analysis may be sound, these publications rely upon faulty
interpretations of the past and their biases undermine their persuasiveness.?

The controversial and partisan nature of scholarship pertaining to gun regulations is not
the field’s only problem. Another is the overwhelming focus upon national narratives and
constitutionalism to the exclusion of all else. Many historians and policymakers alike would have
the American public believe that the only words of consequence pertaining to gun laws are those
of the Second Amendment: “A well regulated Militia, being necessary to the security of a free

3 One side claims

State, the right of the people to keep and bear Arms, shall not be infringed.
this sentence as an unrestricted constitutional right to own and use all manner of weapons, while
the other interprets it as a right to collective self-defense. Both perspectives ignore the
longstanding, important role of state and municipal governments in regulating the behaviors of
their residents. The even-handed analyses that do acknowledge the long history of state
restrictions often do so without fully exploring the reasons why the nation’s founders vested such
authority in local rather than national institutions. For these authors, the existence of colonial,
state, or municipal firearm laws justifies their occupation of a nebulous “middle ground”
between the opposing camps arguing over the Second Amendment’s meaning and history. The
problem with this position, however, is that the longstanding coexistence of state-level weapon

regulations with the Second Amendment has had more to do with the founding generation’s

views about federalism than firearms. Losing sight of state-level regulations and authority has

2 Right-leaning Cato Institute has a webpage dedicated to posting and circulating articles about gun control. See
https://www.cato.org/research/gun-control. On the left, the Center for American Progress dedicates a page to articles
about gun violence. See https://www.americanprogress.org/tag/gun-violence/. John R. Lott, Jr., More Guns, Less
Crime: Understanding Crime and Gun Control Laws (Chicago: University of Chicago Press, 1998); David B.
Kopel, The Truth about Gun Control (New York: Encounter Books, 2013); Clayton E. Cramer, Armed America: The
Remarkable Story of How and Why Guns Became as American as Apple Pie (Nashville, TN: Nelson Current, 2006);
Stephen P. Halbrook, Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, 1866-1876 (Westport,
CT: Praeger, 1998).

3U.S. Const. amend. I1.
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been detrimental to the study of gun regulations and their history because the statutes in question,
particularly those targeted by gun-rights lobbyists since the 1970s, are those enacted by the
states.*

The matrix of partisan scholarship and Second Amendment myopia has obscured the
changing relationship of our American ancestors to their firearms, and to their state governments.
At the time of our country’s founding, intellectuals drew a distinction between bearing arms and
simply carrying them. A man bearing arms was one fulfilling his civic, manly duty to protect his
family and community from invaders or criminals. American men bore arms on a regular basis as
members of local militia units that performed various functions for the community. These
included well-known actions like fighting in wars and putting down rebellions alongside the less
glamorous activities of law enforcement, slave patrol, and killing animals that threatened the
harvest. Prior to professional policing, deputized and armed citizens played a crucial role in the
apprehension of fugitives, the incarceration of criminals, and the operation of local courts. If
bearing arms in service to the community was a custom imbued with meaning for early
American men, the mere act of carrying weapons was not. Knives, firearms, and dangerous tools
were ubiquitous in the eighteenth and nineteenth centuries. Men of all stripes carried them
regularly, or even daily, for the purposes of hunting, self-defense, and dueling. Such activities
did not connote the same civic duty and social significance that bearing arms did because they

were private and non-noteworthy matters.’

4 Winkler posits a “middle ground in which gun rights and laws providing for public safety from gun violence can
coexist.” Adam Winkler, Gunfight: The Battle over the Right to Bear Arms in America (New York: W.W. Norton,
2011). See also Patrick J. Charles, Armed in America: A History of Gun Rights from Colonial Militias to Concealed
Carry (New York: Prometheus Books, 2018); Robert J. Spitzer, “Gun Law History in the United States and Second
Amendment Rights,” Law and Contemporary Problems 80, no. 2 (2017): 55-83; Duke University Repository of
Historical Gun Laws, https://law.duke.edu/gunlaws/.

5> Saul Cornell, 4 Well-Regulated Militia: The Founding Fathers and the Origins of Gun Control in America
(Oxford: Oxford University Press, 2006), 3-7, 13-18.
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As important as the distinction between bearing arms and carrying them is the difference
between arms and deadly weapons. As the nineteenth century progressed, Americans began to
separate those weapons used for interpersonal violence from those borne for martial purposes.
Militiamen used muskets, rifles, cavalry sidearms, sabers, and even cannon. Laws rarely
curtailed access to these weapons of war or restricted their presence in the public sphere (the
primary exception being those designed to limit the access of slaves and Indians to firearms).
Militia units kept armories and even obtained arms and ammunition from their state
governments. Shotguns, important for hunters, received similar exemption from regulation or
proscription. Nineteenth-century Americans tended to see revolvers, bowie knives, sword canes,
and brass knuckles in a completely different light. These were instruments of interpersonal
violence often concealable beneath a coat or in a pocket—they were deadly weapons. When state
legislatures began prohibiting concealed weapons in the early nineteenth century and enacting
comprehensive weapon bans after the Civil War, they specifically targeted these deadly weapons
rather than rifles or muskets.

Misunderstanding the relationship between early Americans and their firearms has
resulted in widespread ignorance of the power wielded by state governments over the use of
weapons throughout American history. This prerogative was rooted in a concept that William
Blackstone called “public police.” He defined it as, “the due regulation and domestic order of the
kingdom: whereby the individuals of the state, like members of a well-governed family, are
bound to conform their general behaviour to the rules of propriety, good neighbourhood, and
good manners; and to be decent, industrious, and inoffensive in their respective stations.”® After

the Revolution, this intertwined responsibility for the common weal and authority over the

¢ William Blackstone, Commentaries on the Laws of England, 4 vols. (Oxford: Oxford, 1765-1769), 4:13.
5
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citizenry did not disappear. It became vested within the state governments and took on the name
police power. Under the auspices of police power, nineteenth-century state governments enacted
all manner of regulations upon the behavior of their residents, including laws pertaining to
carrying or concealing deadly weapons and the sale or gift of them to untrustworthy persons. The
importance of state governments in regulating firearms and other deadly weapons for the
common good requires us to rethink the history of gun control in terms of state rather than
federal power.’

A state-level survey of laws pertaining to the use, sale, and carrying of weapons promises
to shed new light upon Americans’ views of these devices and their regulation by democratic
institutions. The states and territories that embraced weapon regulation statutes most
wholeheartedly were those of the American South during the antebellum period and the
American West during the postbellum period. A good case study, then, must exemplify both
regions in order to explain why their residents became supporters of gun laws. High rates of
interpersonal violence during the early nineteenth century prompted the southern states to make
use of their police power insofar as it related to weapons. Between 1800 and 1840, these
governments enacted non-comprehensive regulations that prohibited certain modes of carrying
weapons, outlawed some activities that required their use, and prevented suspect persons from
having them at all. By 1840 white men in much of the South were legally prohibited from
concealing knives and pistols under their clothing and participating in duels, while black men
had tightly restricted access to arms. During and after the Civil War era, the fast-growing states
of the trans-Mississippi West started passing comprehensive laws that prohibited carrying any

type of deadly weapon with few exceptions. From Minnesota to Arizona, and Indian Territory to

" Gary Gerstle, Liberty and Coercion: The Paradox of American Government from the Founding to the Present
(Princeton: Princeton University Press, 2015), 2-4, 59-61.

6
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Idaho, Americans on the fringe of Anglo settlement voiced support for gun laws that promised to
preserve the peace and prevent crime.’

Of those few states which straddle both South and West, Texas offers the best state-level
survey. The political leaders and early settlers of the Lone Star State were Anglo-American
southerners who strongly identified with their section; yet the residents of the western counties
had more in common with the American West, subject as they were to Indian raids, lack of
transportation, and an abundance of underutilized natural resources. Antebellum Texans
prohibited dueling, mounted an anti-concealed-weapon movement, and debated state policy
pertaining to slaves’ and Indians’ access to firearms. In the postbellum period, Texans were
among the first to champion comprehensive weapon regulations that criminalized the carrying of
deadly weapons in most circumstances. By the early twentieth century, Texas lawmakers began
exploring new ways to indirectly pressure gun-toters to leave their pistols at home. The diversity
of the state’s geography and demography add to its desirability as a case study. Inequitable
enforcement of weapon regulations could have been used to harass African Americans,
Hispanics, and the politically powerful enclaves of European immigrants.

The chapters that follow illuminate the long history of firearm and weapon laws in Texas.
These began during the Republic period of the 1830s and 1840s with overtly discriminatory
restrictions upon providing arms to suspicious or untrustworthy persons. The earliest prohibited
selling or trading arms and ammunition to Indians, and the 1840 slave code began a tradition of

limiting slaves’ access to weapons that postbellum leaders tried to apply to black freedmen. The

8 Randolph Roth, American Homicide (Cambridge: Belknap Press of Harvard University Press, 2009), 180-181;
Clayton E. Cramer, Concealed Weapons Laws of the Early Republic: Dueling, Southern Violence, and Moral
Reform (Westport, CT: Praeger, 1999); Donald Curtis Brown, “The Great Gun-Toting Controversy, 1869-1910: The
Old West Gun Culture and Public Shootings,” (PhD diss., Tulane University, 1983). According to Roth, American
cities retained low rates of homicide until the 1840s, but high rates of homicide plagued the Southern states
throughout much of the eighteenth and nineteenth centuries.

7
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legislature in Austin first enacted race-neutral gun laws, those which we might consider
“modern” like our own, during Reconstruction as part of an effort to reduce crime and protect
vulnerable minorities from intimidation by former Confederates. In the late nineteenth and early
twentieth centuries, Texans from all corners of the state participated in what can only be called a
gun control movement seeking to disarm almost everyone—even cowboys. As Texas became a
destination for more and better-capitalized business investment, a rising middle class rejected
gun-toting as an uncivilized behavior not suitable for respectable men. Widespread support for
the deadly weapon laws of Texas remained throughout much of the twentieth century. The final
chapter in this story is the erosion of that support in the latter twentieth century, much of it
premised upon antipathy toward federal gun legislation and a selective memory of the state’s

past.
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Chapter 1
Weapon Regulations in Texas, 1836-1866
The fundamental concept underlying regulation of weapons, whether in Texas or
elsewhere, is the belief that limiting access to them safeguards the community by reducing crime.
The legality of laws restricting access to or use of weapons varies depending upon the system of
government in place. The concept of police power authorized American state governments (and
their colonial predecessors) to pass such laws for the common good, but the Bill of Rights
prevented the national government from doing the same. In Texas, where a Spanish legal
heritage left an indelible mark and the liberal-republican values of the American Revolution
inspired the founding documents of the Republic in 1836, the question of police power is a tricky
one. The Mexican government certainly wielded something along the lines of police power,
restricting the wearing of weapons in public by disgraced Spanish criollos after independence in
1822.! When Tejanos and Texians joined forces to throw off centralista rule, they embraced the
limited government and unassailable individual rights of liberal political theory. Insofar as
weapons were concerned, the authors of the constitution of the Republic of Texas chose to
restrict their police power. In fact, the Republic’s version of the American Second Amendment
forthrightly declared that citizens had the right to bear arms both for national defense and
personal self-defense—a unity of two purposes that is not explicit in the Second Amendment and

was not articulated by the United States Supreme Court until 2008.>

' “Decree No. 38,” 27 November 1827, Saltillo; in H. P. N. Gammel, comp., Gammel’s Laws of Texas, vol. 1
(Austin: Gammel Book Company, 1898), 204-205. (Hereafter, all subsequent citations of this and other editions of
Gammel’s Laws of Texas will be cited as “Gammel, (comp.), Gammel’s Laws” followed by the volume and page
numbers.

2 Rep. of Tex. Const. of 1836. The text from the 1836 constitution states: “Every citizen shall have the right to bear
arms in defence of himself and the Republic.” The Second Amendment’s application to personal self-defense was
articulated by the US Supreme Court in District of Columbia v. Heller, 554 U.S. 570 (2008).

9
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The reason for the Texan interpretation of the right to bear arms as one encompassing
both national defense and self-defense likely emanates from the perilous environment of the
region during the eighteenth and nineteenth centuries. Early settlers in what is now Texas lived
in a time and place filled with opportunities for violent confrontations with soldiers, Indians,
wild animals and one another. Relations between Spanish (and later Mexican) officials and
Indian leaders were tense at best, and often deadly. The introduction of Anglo American,
Protestant settlers under the empresario system of the 1820s and early 1830s added yet another
group to Texas, one whose desired mode of subsistence (commercial agriculture) put them at
odds with ranching Tejanos and raiding Comanches. Farmers and ranchers routinely fell prey to
Native American war parties and came to know the dangers of frontier living. The successive
military engagements within the borders of Texas from the 1820s to the 1840s left many
residents familiar with invasion and occupation. These invasions, along with the daily threat of
Indian raids and animal attacks, made Texas a dangerous and violent place to live in comparison
to larger population centers in Mexico and the United States.

In a perilous environment like early Texas, weapons were a necessity. Muskets and rifles
pulled double-duty by enabling men to hunt as well as protect their communities through service
in a militia or posse. Pistols had long been used for activities ranging from dueling to self-
defense, though they became more common after the introduction of the Colt revolver in the
1840s. The go-to weapon for personal self-defense, though, was a large 8'2 to 12%2 inch blade
known as the Bowie knife. Texas immigrant Jim Bowie made the knife famous after he used it to

great effect in a duel known as the Sandbar Fight.® These large knives were quite dependable in a

3 Kevin Dougherty, Weapons of Mississippi (Oxford: University of Mississippi Press, 2010), 40-41; Handbook of
Texas Online, William R. Williamson, “Bowie Knife,” accessed January 25, 2018,
http://www.tshaonline.org/handbook/online/articles/Inb01.

10
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scrape because, unlike the single-shot pistols of the time, they did not need to be reloaded.
Similar weapons included the Arkansas toothpick, a sharply tapered blade of similar length, and
the “Spanish stiletto” or narvaja, a slightly shorter folding or switchblade knife (see Figs. 1.1,
1.2).

Fig. 1.1. Bowie knife and sheath, physical object, Date Unknown;
(texashistory.unt.edu/ark:/67531/metapth30343/: accessed January 25, 2018), University of

North Texas Libraries, The Portal to Texas History, texashistory.unt.edu; crediting Star of the
Republic Museum

Fig. 1.2. 20" century rendition of Arkansas Toothpick; made by Jimmy Lile; 1970; Historic
Arkansas Museum, Knife Gallery (http://www.historicarkansas.org/collections/knife-arkansas-
toothpick accessed January 25, 2018).

11

Compendium_Roth
Page 1996



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16643 Page 162 of
402

Though Texas citizens remained insulated from government interference with their right
to bear arms, they faced penalties for committing certain weapon-related crimes. The Republic of
Texas Congress continued the policies of the preceding Spanish and Mexican governments by
restricting the arms trade between settlers and Native Americans. The Spanish prohibited the
trading of high-quality weapons to Indians in the eighteenth century, and the Mexican state of
Coahuila y Texas reaffirmed the illegality of trading arms to Indians in 1834. The Republic of
Texas endured (and at times exacerbated) conflicts with nearby Native Americans for the
duration of its decade-long existence. The primary political division within the young republic,
between the supporters of Sam Houston and those of Mirabeau Lamar, revolved around rival
Indian policies—with the former urging cooperation and peace, and the latter seeking conquest
and extermination. Texans found themselves in a unique predicament: unable to fully defend
their southern border from Mexican incursions, and simultaneously incapable of preventing
Indian raids upon their livestock and people. Their situation was made worse by the thousands of
migrants making their way across the Mississippi River, all of whom needed livestock and labor.
These migrants included white settlers seeking their fortune in cotton cultivation, as well as the
thousands of Native Americans forcibly relocated under the federal policy of Indian Removal.
Horses and people captured in Texas often ended up in one or another US-authorized trading
posts on the north side of the Red River, in Indian Territory. The Americans running the posts
frequently traded in stolen horses, but they generally sought to ransom white captives (a
distinction that may have been unclear to Comanches and others who nonetheless rode away

having been paid to turn over a hostage).

4“Decree No. 278,” 19 April 1834, Monclova; in Gammel (comp.), Gammel’s Laws, 1:380-381; Pekka Himéldinen,
The Comanche Empire (New Haven: Yale University Press, 2008), 72-73.

12
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The most famous of these Red River trading posts was that of Holland Coffee, a
Kentuckian who set up his operation first in Fort Smith, Arkansas before moving west to Indian
Territory and finally into Texas in the late 1830s. Coffee was well-acquainted with the customs,
languages, and leaders of tribes in the Southwest and traded with them frequently, likely
exchanging whiskey, ammunition, and guns for captives, horses, and livestock. Coffee’s license
from the American Office of Indian Affairs meant that, as long as he remained in Indian
Territory, Texans could do no more than complain about his actions. In 1835, Jim Bowie
specifically requested that local officials in Nacogdoches investigate Coffee’s practices, but war
prevented anything from being done. Traders like Coffee found themselves between a rock and a
hard place during the Texan war for independence; they hoped to continue their lucrative trade
with trans-Mississippi Indians but went up against new competition from Mexican agents hoping
to enlist Native Americans against the rebels in Texas.> When Coffee moved to Texas in 1837,
his reputation as a wartime arms dealer to hostile tribes prompted the Texas Congress to
investigate him. Congressmen questioned him under oath but could not convict him of any
wrongdoing (and actually reimbursed him for ransoms paid to free white hostages brought to his
post). Despite his transition from life on the fringes of society to landed respectability, Coffee’s
critics continued to accuse him of engaging in illegal Indian trade. One account claims that as
late as 1840 he still traded in goods and captives stolen by Comanches, Cherokees, and
Kickapoos.® A few years later, Jim Bowie had his posthumous revenge—his namesake knife

dealt a fatal blow to Coffee during an argument that turned deadly.’

5> Grant Foreman, Pioneer Days in the Early Southwest (1926; repr., Lincoln: University of Nebraska Press, 1994),
234.

¢ William Physick Zuber, My Eighty Years in Texas (Austin: University of Texas Press, 1971), 107-111.

7 Audry J. and Glenna Middlebrooks, “Coffee of Red River” Southwestern Historical Quarterly 69, no 2 (October
1965), 161. On Holland Coffee, see also David R. Jennys, “Holland Coffee: Fur Trader on the Red River,” The
Museum of the Fur Trade Quarterly 29, no. 3 (Fall 1993): 1-9; Larry O’Dell, “Coffee’s Post,” The Encyclopedia of
Oklahoma History and Culture, www.okhistory.org (accessed January 25, 2018); Handbook of Texas Online, Morris

13
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Laws regulating trade with American Indians might have placed weapons and
ammunition on a prohibited list, but they do not qualify as “gun laws” as we understand them
today. Numerous scholars of Native American history consistently remind us that they were
separate, independent polities that often controlled vast swaths of land nominally claimed by
European or American powers. Governments usually exert some control over international trade
and prohibit it entirely between their people and their enemies. Within this context, it only makes
sense that Texans (along with Spaniards, Mexicans, Britons, and Americans) tried to keep a
watchful eye on their Indian traders and prevent potential enemies from obtaining weapons of
war. That being said, these common-sense regulations intervened in the affairs of traders and
threatened their livelihoods by prohibiting them from providing the very goods that tribes wanted
most: arms, ammunition, and alcohol. The risk to their businesses surely tempted them to break
the law, as Holland Coffee may very well have done while simultaneously serving in the Texas
legislature. The kind of fearless, individualistic, and self-sufficient men who made their fortunes
through trapping and trading quite possibly looked with disdain upon distant governing bodies
with little or no actual power along the frontier.®

The actions of unscrupulous traders posed an existential threat to Texans during the
1830s by providing arms to Indian raiding parties, but it was the way in which Coffee died, not
his mode of making money, that posed a more persistent problem in the young republic. The
frequency with which residents resorted to violence to settle their disputes led Southern states to

enact the nation’s first “gun control” laws as part of an effort to reduce these deadly encounters.

L. Britton, “Coffee, Holland,” accessed January 25, 2018,
http://www.tshaonline.org/handbook/online/articles/fcol2.

8 Though scholarship on masculinity among frontiersmen is sparse, the conclusions of Amy S. Greenberg indicate
that the aggressive masculinity behind Manifest Destiny is best represented through filibustering campaigns;
filibusterers were motivated by self-interest and lacked respect for government policies, much like frontier traders
seem to have done. See Amy S. Greenberg, Manifest Manhood and the Antebellum American Empire (New York:
Cambridge University Press, 2005), 33, 148-152.
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Brawls, duels, affrays, and street-fights were a common occurrence throughout the South and
Southwest in the century following American independence; in fact, homicide rates on the old
southwestern frontier did not begin to decline until the 1930s.” As the market economy spread
into frontier areas in the early nineteenth century, the boatmen transporting goods up and down
the Mississippi River found trouble wherever they stopped along the way. Whiskey and cards led
to many a fight, and minds clouded by John Barleycorn were all the more willing to win by
reaching into a pocket for a hidden knife or pistol. Kentucky and Louisiana responded in 1813 by
banning concealed weapons. Indiana followed suit in 1816, followed by Alabama, Georgia, and
Virginia in the 1820s and 1830s. In 1821, Tennessee barred certain weapons from the public
sphere altogether. The distinction between regulating the right to bear arms by prohibiting
concealed weapons and removing the right to bear arms by prohibiting all concealable weapons
became an important one in Texas. Tennessee became the first state to make this leap when the
legislature forbade the carrying of any “dirk, sword cane, French knife, Spanish stiletto, belt or
pocket pistol” concealed or openly. Persons found in possession of illicit or hidden weapons
typically received a hefty fine, but those carrying or using weapons in the commission of another
crime (like burglary or assault) went to the penitentiary. '

States banning concealed weapons had several important similarities. Each was
experiencing rapid population growth and the establishment of commercial agriculture. Between

1800 and 1820, Tennessee’s population quadrupled, while Alabama’s population rose by more

° Roth, American Homicide, 341.

19 The 1821 law provided for a five dollar fine for each offense, and a later statute (1838) called for a harsher
sentence for homicides committed with knives. 1821 Tenn. Pub. Acts 15-16, An Act to Prevent the Wearing of
Dangerous and Unlawful Weapons, ch. 13; 1837-1838 Tenn. Pub. Acts 201, An Act to Suppress the Sale and Use of
Bowie Knives and Arkansas Tooth Picks in the State, ch. 137, § 4. https://law.duke.edu/gunlaws/. On Tennessee’s
1838 laws regarding concealed weapons, see Cramer, Concealed Weapons Laws, 105-112.
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than 300 percent from 1800 to 1840.!! As farmers brought ever more land into cultivation, they
frequently moved beyond the reach of government institutions. Sparse population and a lack of
roads made it tough to enforce the law in frontier areas. Judges had difficulty traveling their
circuits, and criminals could easily tax the resources of county sheriffs. Without roads, post
offices, resident judges, or access to state officials, farmers of these rural regions felt forgotten or
taken advantage of by politicians in the capital. This absence of government authority in rural
areas produced skepticism and disdain about the effectiveness of the law to settle interpersonal
disputes.'? States passing prohibitions against concealed weapons also tended to be slaveholding,
Southern states. The lone exception is Indiana, a state initially settled by Southerners that often
defies regional trends.!'® Scholars have long suspected that exposure to the brutality of slavery
made Southerners a more violent group of people than their Northern counterparts. ' No doubt
the expectation of Southern men to periodically be brutal and unforgiving toward slaves played
an important role in justifying extralegal violence like brawls and duels. A final commonality
among the states in question is the uncertainty with which middling farmers saw their futures.
Despite rapid settlement and population growth, the agricultural regions of the South had a
stifled middle class, stuck between a fabulously wealthy planter elite and a desperately

impoverished class of poor whites. '

"United States Census of Population and Housing. United States Resident Population by State: 1790 — 1850.
https://www.census.gov/prod/www/decennial.html.

12 Roth, American Homicide, 220-224.

13 Roth, American Homicide, 219; Cramer, Concealed Weapons Laws, 77-78.

4 David T. Courtwright, Violent Land: Single Men and Social Disorder from the Frontier to the Inner City
(Cambridge: Harvard University Press, 1996), 30; Edward L. Ayers, Vengeance and Justice: Crime and Punishment
in the 19" Century American South (New York: Oxford University Press, 1984), 9-33; Roth, American Homicide,
180; Cramer, Concealed Weapons Laws, 18-22.

15 On the importance of economic uncertainty in the post-Revolutionary South, see Roth, American Homicide, 186-
187. Texas scholar William Ransom Hogan also draws a correlation between economic turmoil and interpersonal
violence. See William Ransom Hogan, The Texas Republic: A Social and Economic History (Norman: University of
Oklahoma Press, 1946), 289.
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In its early years as a republic and American state, Texas met these conditions. Emigrants
“gone to Texas” uprooted themselves from every Southern state (and even a few Northern ones,
too). They took with them the desire to become prosperous through commercial farming,
especially cotton cultivation. Young men-on-the-make flocked to Texas seeking wealth, wartime
glory, and a role in the establishment of a new republic. When financial shortfalls prompted
President Sam Houston to disband army volunteer units, some disgruntled soldiers took to
terrorizing residents in nearby towns. A Baptist minister in Washington County (then the seat of
government) told of their Sabbath drunkenness and gambling.'® With relatively few marriageable
women, startlingly weak church institutions, and a dearth of government officials, there was little
in Texas to prevent rowdy young men from doing as they pleased. Lawlessness was especially
problematic in the boomtown of Houston, the settlements along the lower Brazos and Colorado
Rivers, and East Texas. One chronicler claimed that “it is considered unsafe to walk through the
Streets of the Principal Towns without being armed.”!” Gamblers abounded, and the unruly
element within Texas towns often harassed law-abiding residents into violent confrontations.
Proponents of law and order responded by forming vigilance committees and acquitting their
upstanding neighbors when taken to trial over a “difficulty” that culminated in a ruffian’s death.
Some counties did not receive organized courts or judicial districts until 1838, while East Texas
devolved into a small-scale civil war known as the Regulator-Moderator War.'® Speaking of East
Texas in the early 1840s, Sam Houston allegedly said, “I think it advisable to declare [them]...

free and independent governments, and let them fight it out.” "

16 Jesse Guy Smith, Heroes of the Saddle Bags: A History of Christian Denominations in the Republic of Texas (San
Antonio: The Naylor Company, 1951), 74-75.

17 Quoted in Joseph William Schmitz, Texas Culture in the Days of the Republic, 1836-1846 (San Antonio: The
Naylor Company, 1960), 80.

18 Hogan, The Texas Republic, 274, 262-263, 274-275, 258.

19 Quoted in Handbook of Texas Online, Gilbert M. Cuthbertson, “Regulator-Moderator War,” accessed January 16,
2018, http://www.tshaonline.org/handbook/online/articles/jcrO1.
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Conditions in Texas were ripe for the enactment of a concealed weapons law, and there
was a vocal movement in favor of such legislation. Beginning in 1838, some Texans bemoaned
the human cost of crimes “solely attributable to unbridled passions and the practice of wearing
concealed weapons.”?® Events in Houston in 1838 fueled this reformist zeal. An argument
between two gamblers ended with one, J. C. Quick, killing the other, while a similar dispute
between two soldiers left Mandrid Wood dead at the hands of David Jones. The condemned men
waited in Houston’s newly constructed jail—a weakly guarded palisade—to be rescued by
supporters or executed by the law.?! Some two thousand Texans turned out to witness the
republic’s first executions for murder, with one spectator praising his countrymen’s willingness
to “prosecute to the tomb those who . . . perpetrate deeds of Hell.” This anonymous contributor
spoke for a large number of his fellow Texans who patted themselves on the back for
contradicting their nation’s reputation as a place where “cold-blooded, malicious murder might
be perpetrated without the fear of a condemnation of the law or public feeling.” The successful
prosecution of Quick and Jones was proof of the republic’s civilization, as well as the “moral
worth” of its recent immigrants.?

If the legal system was strong enough to obtain justice against Quick and Jones, and
reduce crime in fast-growing Houston, then a prohibition against concealed weapons could bring
similar relief and progress to every corner of Texas. One writer praised Tennessee, whose
prohibitions of gambling, grogshops, and concealed weapons were thought to have contributed to

“the lessening of crime, and vast improvement in the morals of her once thoughtless and deluded

20 «“Execution,” Telegraph and Texas Register (Houston, TX), March 31, 1838.

21 On the Quick and Jones cases, see B. H. Carroll, Standard History of Houston Texas from a Study of the Original
Sources (Knoxville: H. W. Crew & Co., 1912); Hogan, The Texas Republic, 261.

22 “Execution,” Telegraph and Texas Register.
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sons.”?® In 1839 a Congressman representing Fayette County in central Texas introduced a bill to
do that very thing. James S. Lester’s “Act to prevent persons from carrying concealed deadly
weapons” easily passed through the House without debate or amendment. Its supporters in the
Senate featured men from across the republic, especially East Texas; but they did not have the
numbers or the time to push the bill through the upper chamber. The legislative session ended
shortly after Lester’s bill made its way to the Senate, and the issue remained dormant for about a
decade.?*

Debate among Texans over a concealed weapons ban continued in the 1840s but took
place within the halls of the Constitutional Convention of 1845 rather than the legislature. With
Texas’s entry into the Union that year, Texas politicians had to write a new constitution that
conformed to the laws of the United States. There was no question that they would retain a state
guarantee for the liberty of bearing arms, but a number of delegates sought to curtail that right as
it had existed during the Republic period. William B. Ochiltree, the most successful Whig
politician in Texas, suggested a right to keep and bear arms “for their common defense, provided
that the Legislature shall have the right to pass laws prohibiting the carrying of deadly weapons
secretly.” Ochiltree’s language represented a sharp break from the past for two reasons: it
authorized legislative regulation against concealed weapons; and it removed the explicit
inclusion of personal self-defense within the right to bear arms. Ochiltree’s suggestion
immediately alienated delegates who thought it went too far and simultaneously aroused the

opposition of delegates who believed it did not go far enough. Lemuel Evans of north Texas,

23 “A Few Thoughts,” Telegraph and Texas Register (Houston, TX), October 27, 1838. Reprinted from Mobile (AL)
Chronicle.

24 See Journal of the House of Representatives of the Republic of Texas, 3d Cong., Reg. Sess. (1838), 325; Journal
of the Senate of the Republic of Texas, 3d Cong., Reg. Sess. (1838), 126. (Hereafter, all subsequent citations of this
and other editions of Journal of the House of Representatives of the Republic of Texas, Journal of the Senate of the
Republic of Texas, Journal of the House of Representatives of the State of Texas, and Journal of the Senate of the
State of Texas will be cited as “House Journal” or “Senate Journal” with the year following in parentheses).
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Joseph L. Hogg of east Texas, and John Hemphill of central Texas fell into the latter category
because they wanted the legislature empowered to prohibit the carrying of any deadly weapon
within the public sphere, whether openly or concealed. Evans and Hogg concerned themselves
with the practicality of Ochiltree’s proposal, which would endanger the common good by
permitting people to openly carry Bowie knives and other “deadly weapons™ in public.
Ochiltree’s response, rooted in the conception of individual rights that is the hallmark of classical
liberalism, was that a man “was not to be prevented from carrying them if he thought it
necessary.” Prohibiting concealed weapons was a reasonable exercise of state police power for
the commonweal, but leaving the door open to full disarmament violated certain inalienable
rights of free men. Robert E. B. Baylor, representative from Fayette County and associate justice
of the Texas Supreme Court, echoed Ochiltree’s liberal sentiments and reminded the delegates
that the high court of Kentucky (his home state) had overturned a concealed weapons ban. That
court decided that any restriction whatsoever upon the right to bear arms was unconstitutional,
“for if it [the legislature] had the right to proscribe one mode of wearing arms, it had the right to
proscribe another, and thus it might finally defeat the great end and object.” Baylor’s reference to
Kentucky was not merely a counterpoint to Ochiltree, who had mentioned the “supreme
tribunals” of Alabama; he cast doubt upon the willingness of Texas Supreme Court justices to
recognize the legislature’s authority to regulate the wearing of weapons no matter what the
constitution said. Judge Baylor had transformed the discussion from one about language to one
about legal theory and political philosophy. The Texas constitution could not confer upon the
legislature rights that inhered within free persons. Put another way, the police power of the state

did not extend to the right of citizens to wear, carry, or keep weapons.
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John Hemphill, sitting chief justice of the Texas Supreme Court, rose to meet Baylor on
the plain of legal theory and political philosophy. His interpretation of the right to bear arms
aligns with what historian Saul Cornell has called the “civic” sense, which emphasized the
obligation of the citizenry to take up arms as a militia when called upon or when tyrannized by a
government. English common law already guaranteed the individual the right of “self-
preservation” against lethal attacks, non-lethal beatings, and assaults upon “his reputation or
good name.”?> Moreover, those under attack held the inalienable right to having arms “such as
are allowed by law” to defend themselves. In a country subscribing to the common law (as the
United States did following independence), this natural right to self-defense could not be revoked
by a government and was altogether separate from the right to bear arms as enshrined within the
American Bill of Rights, Republic of Texas Declaration of Rights, and numerous American state
constitutions. Hemphill stated: “The object of inserting a declaration that the people shall have a
right to bear arms is, that they may be well armed for the public defence; it is in order that the
law regulating the militia be kept up. It is not a supposition which can arise in a country where
common law prevails, that it is necessary to bear arms for protection against fellow citizens.”
According to Hemphill, his opponents were wrong to consider the right to bear arms an obstacle
to legislative regulation of the wearing and carrying of deadly weapons in public during
peacetime. Any interpretation of common law adopting the view of Baylor or Ochiltree, that the
right to arms for self-preservation encompassed the freedom to accoutre oneself with weapons at
all times, had taken personal liberty to an antisocial extreme. Interestingly, Hemphill
recommended that the convention adopt the language of the Second Amendment verbatim—he

understood that right in the civic sense rather than the individual sense of Baylor and the twenty-

25 Blackstone, Commentaries, 1:1.
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first century US Supreme Court.?® The convention temporarily adopted the US Second
Amendment in lieu of Ochiltree’s original recommendation, but Hogg, Hemphill, Evans, and
another north Texan named Gustavus Everts could not rally enough delegates to their cause. An
unrestricted, individual right to bear arms as was present during the days of the Republic
continued into the era Texas statehood when a majority of convention delegates voted that
“Every citizen shall have the right to keep and bear arms in defence of himself and of the
State.”?’

Baylor’s view had won the day in 1845, but the supporters of a concealed weapons ban
considered the debate about legislative regulation far from over. A total of five bills received
attention between 1851 and 1859, most of them introduced by representatives from East Texas.
Two sponsors came from Cherokee County, and one each from Lamar, Rusk, and Galveston
Counties. The popularity of concealed weapons legislation in East Texas may have arisen from
the relative strength of Protestant denominations there. East and Northeast Texas were fertile
areas for Baptist, Methodist, and Cumberland Presbyterian revivals during the 1830s and 1840s,
and their relative proximity to the United States left them with stronger denominational ties than
elsewhere in Texas.?® A disproportionately high number of outlaws and desperadoes may also
have been a factor, especially for those politicians representing counties along the Red River that
suffered longer than most from lawlessness and feuds. Accounts of murders and deaths filled the

pages of newspapers in Northeast Texas; one front page from Red River County in 1851 carried

26 On the debate over the right to bear arms in the Texas Constitutional Convention of 1845, see F. M. Weeks,
reporter, Debates of the Texas Convention (Houston: J. W. Cruger, 1846), 311-312. The debate is quoted at length in
Stephen P. Halbrook, “The Right to Bear Arms in Texas: The Intent of the Framers of the Bills of Rights.” 41
Baylor Law Review, 629-88 (1989), 640-645. For a summary of the debate emphasizing the competition between the
civic sense and individual sense of the right to bear arms, see Cornell, 4 Well-Regulated Militia, 160-161.

27 Tex. Const. of 1845, art. I §13.

28 Supporters of Lester’s original 1839 bill also tended to come from Texas’s eastern counties. Protestant
missionaries, regardless of denomination, tended to arrive overland via East Texas, giving that region stronger
evangelical church organizations. See Smith, Heroes of the Saddle-bags.
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news of two brawls-turned-deadly, two cold-blooded murders, a story about a dying woman, a
poem called “A Dying Boy,” and a “solemn thought” about the gravity of human interactions.?
The proposed concealed weapons laws of the 1850s generated much more opposition in
the legislature than Lester’s 1839 bill had. Not one passed a chamber without comment,
amendment, or substitution. Opponents of a concealed weapons law claimed that the bills
introduced were “reiterations of existing law” or “impolitic.”*® Of these five bills, the one that
came closest to actual passage was introduced in 1855 by Cherokee County’s Robert H. Guinn, a

member of the state Senate who held his seat until 1871.3!

The Senate Judiciary Committee
substituted his bill but passed a prohibition of carrying concealed weapons; the House Judiciary
Committee, however, did not support the idea and had it postponed indefinitely. The following
year, however, Texas lawmakers agreed to punish homicides perpetrated with a dagger or Bowie
knife more severely than others. For many years the Bowie knife had been “the weapon most in
vogue” throughout Texas, so making an example of blade-wielding murderers promised the
results of a concealed weapons prohibition without the political fallout.*

The year 1859 saw the end of the anti-concealed weapons movement in Texas. John
Hemphill’s common-law defense of legislative regulation over deadly weapons had been voided
by the enactment of the state’s first penal code in 1856. Moreover, Hemphill departed the state’s
high court for the halls of the US Senate in 1859, leaving the Texas Supreme Court under the

leadership of Oran M. Roberts. Shortly after this transition, the court heard the appeal of John

Cockrum, a man convicted of manslaughter using a Bowie knife; due to the law about homicide-

2 See Northern Standard (Clarksville, TX), May 3, 1851.

30 Quotations from Senate Journal (1853), 2: 34; and House Journal (1859), 87. For introductions or first mentions
of the proposed bills, see House Journal (1851), 97; House Journal (1853), 53; House Journal (1855), 31; Senate
Journal (1855), 56; House Journal (1859.), 75.

31 Senate Journal (1855), 56, 65, 105, 129, 132, 137; House Journal (1855), 153, 210, 235.

32 Quoted in Schmitz, Texas Culture, 80.
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by-blade, he was to receive the same punishment as a conviction for murder—Iife in solitary
confinement. His attorney argued that harsher penalties for knife killings unjustly deprived poor
men of their right to bear arms in self-defense. The court upheld Cockrum’s conviction and harsh
sentencing, but in doing so yielded only the narrowest ground to the legislature to exercise any
power over the right of Texas citizens to bear arms. The legislature held the sovereign authority
to discourage the use of an “exceeding destructive weapon” like the Bowie knife because it was
“almost certain to produce death, when used offensively.” But the right of the citizen to bear
arms was “absolute,” delegated individually to each citizen “from the sovereign convention of
the people that framed the state government”; it was “above the law, and independent of the law-
making power.”*® This judicial precedent crippled the Texas movement against concealed
weapons. At the 1859 legislative session, a representative from Lamar County named Eli Shelton
gave the cause one last hurrah. He called upon the House Judiciary Committee to draft a bill
outlawing concealed weapons, but the Committee (surely aware of the Cockrum decision)
refused.’*

The kinds of disorderly brawls that men like Shelton, Lester, and Hogg had tried to
reduce by way of a concealed weapons ban constituted only part of the violence problem in
Texas. Had they succeeded in their endeavors, they would have discovered, as other states before
them, that prohibitions against concealed weapons did not noticeably reduce crime or homicide.
Anecdotal evidence at times points to such laws as great successes, but historical analysis proves
just the opposite. Concealed weapons bans were not effective because they treated a symptom
rather than its root cause. Rendering heated confrontations just a bit less deadly is a far cry from

taking action to reduce the likelihood of such encounters in the first place. Socio-economic

3 Cockrum v. Texas, 24 Tex. 394 (1859).
3% House Journal (1859), 75, 87, 111.
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instability remained in the South, as did the institution of slavery and skepticism about the
interference of government with the customs of its citizens.* Prohibitions against hidden
weapons proved almost impossible to enforce; as a result, states frequently turned to the same
solution that Texans had in 1856 by exacting harsher penalties upon offenders who used certain
weapons in commission of a crime.>®

Brawls, affrays, and street-fights were symptomatic of a larger honor culture present in
Southern and Southwestern states. Disorderly, spur-of-the-moment confrontations were merely a
variation of the quintessential Southern form of extralegal violence—the duel. This adaptation of
the medieval “trial by combat” arrived on American shores during the Revolution and remained
popular in Southern states well into the nineteenth century.?’ Duels were highly ritualized and
expected to conform as much as possible to custom or prescribed rules; the upper classes in the
antebellum South treated duels as part of their cultural domain, but Southerners of all stripes
participated in them as principals, seconds, or spectators. American notions of equality and
democracy opened this high-brow method of avenging one’s honor to the more modest segments
of the population. In their own way, even the brawls and affrays of poor or young men can be
interpreted as efforts to emulate their social superiors.*® The duel wielded cultural force in the
antebellum South because it promised a route to preserve one’s honor, and because it dramatized

the unique combination of fearsome passion and respectable civility expected of the governing

35 Roth, American Homicide, 218-220.

36 These laws can be easily accessed through the Duke University Repository of Historical Gun Laws, a searchable
database. Southern states identified in the database include Maryland (1809), Alabama (1837), Mississippi (1837),
and Tennessee (1838). They were joined by Illinois (1845), California (1853), Washington (1854), and Nebraska
(1858). https://law.duke.edu/gunlaws/

37 Historian Randolph Roth, echoing Bertram Wyatt-Brown, states that dueling fell out of favor in Northern states
after the Hamilton-Burr duel of 1804. Northern states nonetheless took the time to officially prohibit dueling much
later, beginning with Pennsylvania (1810), Michigan (1816), New Jersey, Maine, and Connecticut in the 1820s, and
Ohio and Rhode Island in the 1830s. See Bertram Wyatt-Brown, Southern Honor: Ethics and Behavior in the Old
South (New York: Oxford University Press, 1982), 20; and Roth, American Homicide, 181.

38 Wyatt-Brown, Southern Honor, 350-361.
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class of slaveholders.*® The propensity toward settling disagreements through combat might have
been socially acceptable in the South, but it elicited sharp criticism from Northerners, clergymen,
and evangelical Southerners. Anti-dueling efforts received strong support and succeeded in
passing legislation in Kentucky (1800), Georgia (1816), Louisiana (1828), Tennessee (1836),
and Mississippi (1837). Owning dueling pistols or swords was not illegal but state governments
were intervening in the lives of the elite men who participated in duels by limiting what they
were permitted to do with their weapons, even on their own property.

Texas joined the anti-dueling chorus in 1836, when the newborn republic declared that
any duelist’s death would be treated as murder.*° Like concealed weapons laws, this approach
did not attack the root cause of Southern violence, encouraging instead a mere reduction in
lethality. It was largely ineffective, and juries frequently acquitted defendants rather than convict
them of first-degree murder.*! Jury nullification like this was more common that we might
imagine because the reigning honor culture permitted armed toughs to bully otherwise law-
abiding citizens into deadly encounters by assaulting their reputations.*? But in 1840 the Texas
Congress officially prohibited dueling of any kind. Unusually, the legislators prefaced their bill
with an explanation for its passage. They said that dueling arose “from a false sense of honor”
and was “a relic of an ignorant and barbarous age, justified neither by the precepts of morality,
nor the dictates of reason.” Participants in a duel would thenceforth be tried in district court and
subject to a fine of one thousand dollars and one year in prison; those who took the life of an

opponent received these penalties in addition to those of manslaughter. Anyone convicted under

3 Roth speaks quite eloquently on this subject. See Roth, American Homicide, 214.

40 Telegraph and Texas Register (Houston, TX) January 11, 1837.

4! Hogan, The Texas Republic, 289-290.

4 Southern satirist Joseph G. Baldwin published a fictitious account of one such encounter where the bully in
question received his just reward for cajoling a neighbor into a duel. See Joseph G. Baldwin, The Flush Times of
Alabama and Mississippi; A Series of Sketches (New York: D. Appleton, 1853), 192-196.
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the auspices of the “act to suppress duelling” was forever barred from serving in public office.*’
Though the new law played a role in reducing the frequency of dueling in Texas, it was an
imperfect solution that even its supporters occasionally ignored. Five duels besmirched the halls
of the Republic of Texas Congress, one of which involved a former Speaker of the House whose
signature was attached to the 1840 anti-dueling law.** During the constitutional convention of
1845, delegates wrote into the constitution a requirement that no man may serve the state in any

capacity if he had participated in a duel.*’

This stipulation was repeated in the three subsequent
state constitutions, including the one presently in force.*¢

The anti-dueling law constituted the most substantial antebellum limitation placed upon
the rights of citizens to use, keep, carry, and wear deadly weapons, though it was not particularly
effective. The classical liberalism which informed the political philosophy of so many Texas
politicians, and indeed a sizeable wing of the Democratic Party, prevented the state government
from regulating an inherent, inalienable right of Texas citizens to bear arms. The non-citizen
residents of Texas, however, were another matter. We have seen how the Republic and later state
governments tried to keep weapons out of the hands of hostile American Indians. But the group
that experienced the most limited access to weapons in antebellum Texas was, unsurprisingly,
the black population of the state. Slaves and “free persons of color” inhabited a “peculiar
position” in Texas society because they were legal persons, yet not citizens. What is more, the

free status of the latter provided them few benefits under Texas law. Under the 1856 penal code,

slaves and free persons of color were “deemed to stand upon terms of equality,” meaning that

43 “Act to Suppress Duelling,” in Gammel (comp.), Gammel’s Laws, 2:332-334.

4 Hogan, The Texas Republic, 289-290, 271-273.

4 Tex. Const. of 1845, art. VII, §1, §5.

46 Tex. Const. of 1861, art. VII, §1, §5; Tex. Const. of 1866, art. VII, §1, §5; Tex. Const. of 1869, art. XII, §1, §3;
Tex. Const. of 1876, art. XVI, §1, §4.
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both faced similarly severe consequences for offenses committed against whites. Both groups
experienced a shared vulnerability to painful and degrading corporal punishments from which
white residents and citizens were immune.*’ The situation for slaves and free persons of color in
Texas and the South aligns with the assertion that “in the laws of states and municipalities, those
most frequently targeted for surveillance, punishment, and reform were members of suspect
groups.”® Slaves and free blacks endured the full brunt of the state’s police power over the right
to restrict the use weapons for about thirty-five years before white Texans ever experienced a
substantial restriction upon their right to keep and carry weapons in public.

From the earliest introduction of slavery to the English North American colonies in the
seventeenth century, bondsmen could be armed by their masters. Weapons were used for hunting
as well as self-defense and protection of the plantation from wild animals or intruders. Colonial-
era masters overseeing the clearing of land and construction of homes had to rely upon their
slaves in a manner unlike their nineteenth-century counterparts. For this reason, the earliest laws
regarding bondsmen and weapons provided that slaves be armed conditionally, with the
permission or even supervision of a master or other suitable white person.*’ In 1664, New York’s
legislature prohibited slaves from carrying or using any weapon “but in the presence and by the

direction of his her or their Master or Mistress, and in their own ground.”>® New Jersey passed a

47 Slaves inhabited the most peculiar position of all because they could at times be considered legal “persons”
sometimes, and legal “property” at others. For instance, the Texas Penal Code of 1856 held that, “a slave . . . when
tried for a penal offense, is in law a person,” but drew a sharp distinction between offenses committed against “slave
property” and those against “property other than slaves.” See Penal Code of the State of Texas (Galveston: The
News Office, 1856), x, 158, 161, 162-164.

4 Gerstle, Liberty and Coercion, 64.

4 The earliest law, from Virginia in 1639, is the subject of a lengthy discourse in T. H. Breen and Stephen Innes,
Myne Owne Ground: Race and Freedom on Virginia’s Eastern Shore, 1640-1676 (Oxford: Oxford University Press,
1980), 25-27. The authors contend that the law was “related more directly to taxation than domestic security” and
thus not intended to disarm slaves. The full text of the law can be found in Virginia Assembly, “Acts of the General
Assembly, Jan. 6, 1639-40,” William and Mary Quarterly 4, no. 3 (July 1924), 147.

0 The Colonial Laws Of New York From The Year 1664 To The Revolution, (1894), 687.
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similar statute in 1694 when, due to slaves’ alleged killing of swine in the woods, leaders
decided that slaves could not take firearms or dogs into the woods unless the master or his white
agent “be with the said slave.””! These conditional arming restrictions reached the South in the
eighteenth century, meaning that prior to that time, planters did not need or expect the legislature
to intervene on the subject. Conditional arming regulations were enacted by the legislatures of
Maryland (1715), North Carolina (1729), South Carolina (1740), Georgia (1768), Virginia
(1792), and Delaware (1798). Text of the laws reveals that planters were concerned about slaves
hunting illegally and carrying weapons on Sundays, both of which were serious problems in the
colonial South. Shooting a hog was costly to the animal’s owner and harmful to the property
upon which it was shot, while white Southerners feared slave revolts during Sunday morning
worship services. Legislators resisted an outright ban upon bondsmen carrying weapons because
such a prohibition would be detrimental to many masters. Slaveholding farms and plantations
near backcountry areas received special exemptions from these laws because of the threat posed
by predatory animals or other enemies. Masters needed their slaves to protect the plantation or
farm. Exemptions also permitted bondsmen to supplement their rations (or perhaps bring home
meat for the entire household) by hunting wild game. A blanket prohibition would render this
crucial activity illegal—another regulation that non-elite and backcountry planters could not
afford. This trend of permitting slaves to use weapons according to their masters’ wishes

continued into the nineteenth century, not to be reevaluated until the 1840s.3?

3! The Grants, Concessions, And Original Constitutions Of The Province Of New Jersey (1881), 341.

32 It is worth noting that some scholars have interpreted antebellum laws as strict prohibitions against slaves carrying
or using weapons, and a conscious policy on the part of slaveholding governments to keep them disarmed. The facts
do not support this interpretation, and the consistent inclusion of exemptions for slaves on the frontier, whose
masters had permitted them, or had obtained a special license, clearly shows that at least some slaves carried and
used weapons throughout the antebellum period. On this historiographical trend, see Breen and Innes, Myne Owne
Ground, 24-27. For an example of this interpretation in Texas scholarship, see Halbrook, “The Right to Bear Arms
in Texas,” 645. Halbrook claims that Texas was “remarkably unlike most other Southern states,” and “no one in
Texas, regardless of race, was denied the right to possess or carry arms in any manner.” Texas was, in fact,
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A movement toward stricter laws governing slaves’ access to and use of weapons began
in the post-1840 period. The chronology makes Texas an interesting case study because the
Republic of Texas passed its Slave Code that very year. The Texas Congress declared “no slave
in this Republic shall carry a gun or other deadly weapon without the written consent of his
master, mistress or overseer.” Like their counterparts in other American slaveholding states,
Texans believed that masters’ property rights entitled them to give weapons to their slaves if
necessary. Following longstanding custom among other slaveholding states, the Texas Slave
Code provided that unpermitted weapons found in the hands of bondsmen could be confiscated
by the person discovering the crime. Despite the relative stringency of the Slave Code’s
provision, Texas legislators enacted stricter laws and even toyed with the idea of prohibiting
masters from arming their slaves under any circumstances. This movement was strongest in the
counties of East and Central Texas, where slaves formed a substantial portion of the population
and Indian raids no longer threatened residents.

The Texas legislature debated six bills between 1843 and 1856 that proposed further
curtailing or altogether prohibiting slaves’ access to deadly weapons. Those bills seeking an
outright ban faced tough opposition from representatives of the more northerly and westerly
counties. The cotton culture took root in these regions, but Indian raids and predatory animals
still threatened. In 1850, movement supporters achieved a victory when they passed an
amendment to the Slave Code limiting masters’ power to arm their bondsmen off the plantation.
The law declared that any master or employer “who shall, knowingly, permit any slave... to

carry firearms of any description, or other deadly weapons” beyond the boundaries of his own

remarkably similar to most other Southern states by permitting the conditional arming of slaves and remaining
unwilling to prohibit masters’ arming them altogether.
33 “An Act Concerning Slaves,” in Gammel (comp.), Gammel’s Laws, 2:345-346.

30

Compendium_Roth
Page 2015



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16662 Page 181 of
402

property would be guilty of a crime. Offenders received a sizeable fine, along with court costs
and seizure of the weapon; the worst part of the punishment was reserved for the slave permitted
to carry the weapon—he or she received no fewer than thirty-nine lashes.>* The legislature had
used its police power to interfere with the property rights of slaveholders by curtailing their
authority to arm their bondsmen. Interestingly, this law underwent substantial revision just six
years later when the legislature restored a great deal of authority to slave owners. After 1856,
slaves had to obtain a permit to carry a weapon at any time, even on the master’s property; but,
masters regained the authority to arm their slaves off-plantation, as long as the slave was
“accompanied by his owner, employer, or some white person.” The masters themselves were no
longer subject to criminal action should they choose to arm their slaves in public. This shift
restored to masters the authority that they lost in 1850, indicating that Texans disapproved of the
increased police power of the state over slaveholding citizens. Though the law did not specify a
punishment for offending slaves, their penalty remained thirty-nine lashes.>’

What Texans discovered in the 1850s, they might have learned by looking at the history
of Mississippi. That state similarly passed an exceedingly strict law that curtailed masters’
authority to arm their slaves. As with Texas, the Mississippi legislature amended the law just a
few years later, giving greater leeway to masters to permit their slaves to carry weapons.>®
Texans came to the same conclusion as their Mississippi neighbors, but they stand out as an
example of legislators’ growing interest in curtailing property rights in the name of public safety.

The debate over conditionally arming or fully disarming slaves was fundamentally about

3 The law called for slaves in violation to receive at least thirty-nine lashes, and no more than fifty; masters were
fined anywhere between twenty-five and one hundred dollars. “An Act Concerning Slaves,” in Gammel (comp.),
Gammel’s Laws, 2:345-346.

35 The Texas Penal Code of 1856 specified “whipping,” which “shall in all cases be construed to mean thirty-nine
lashes” unless otherwise specified. See Texas Penal Code (1856), 163.

61799 Miss. Laws 113, A Law For The Regulation Of Slaves; 1804 Miss. Laws 90-91, An Act Respecting Slaves,

§4.
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property rights. Where did the master’s authority end and the police power of the state begin?
The “peculiar position” of those trapped within the South’s peculiar institution turned debates
such as this one into flashpoints in a larger battle over sovereignty between state legislatures and
their citizens.

American political tradition had held that state legislatures were the best expressions of
popular sovereignty. These governing bodies were highly representative (in most cases) and
jurists believed them to be responsive to the will of the people. Americans needed protection
from a faraway, potentially tyrannical national government, but they needed no such protection
from their own state governments. Unhappy majorities within a state could easily reverse bad
policies, and unhappy minorities could move elsewhere. But this optimistic view of state
government was, in a sense, more wishful thinking than reality. Those closely connected to the
organs of state government could use their influence to draw ever more power into a governing
structure that they led. In antebellum Texas, elite planters dominated state and local government,
meaning that efforts to expand the state’s police power over slaveholders came from them. The
supporters of tougher restrictions upon slaveholders’ conditional arming of their bondsmen came
primarily from the eastern coastal plains of Texas, where the slave-based plantation culture was
strongest. Sponsors of bills to further curtail the prerogative of masters to arm their own slaves

tended to be wealthy planters who represented Washington, Bastrop, Brazoria, Burleson, Bowie,
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and Nacogdoches Counties.®’ Their proposed bills include the two mentioned above (the 1850
and 1856 amendments, which became law), along with six others that did not pass.>®

A second category of bills also represents an effort to place the arming of slaves under
greater legislative control: proposals to create special patrols to police the enslaved population of
each county. The supporters of such “police bills” desired a militia law that would turn the
militia into an armed guard for the county’s slaveholders. State citizens falling within a specified
age range were already forced to register for militia service, but these proposals would have
required them to spend a great deal of time serving on slave patrols and increased their
responsibilities while serving. One of the requirements added to the patrol’s list of duties was to
enforce the conditional arming of slaves by checking them for weapons and meting out
punishment for those carrying arms illegally. Most of these bills emerged in the early 1840s and
failed because they mandated draconian punishments for slaves caught by the patrol, as well as
for “defaulters” who failed to muster for patrol duty. Though the bills failed, the home counties
of their supporters illustrate that the wealthy, elite planters of the eastern Gulf Coast supported

not only tougher enforcement of the Slave Code, but a greater degree of state police power

57 These sponsors were: George W. Barnett (Washington), John Caldwell (Bastrop), Stephen W. Perkins (Brazoria),
Guy M. Bryan (Brazoria), James Shaw (Burleson), Hardin Runnels (Bowie), and William Ochiltree (Nacogdoches).
The sponsors of two bills remain unknown. Barnett and Ochiltree were the only known sponsor outside the class of
elite planters; still, both were members of the professional class with strong political connections in Texas. See
Handbook of Texas Online, Walter L. Buenger, “Whig Party,” accessed June 07, 2018,
http://www.tshaonline.org/handbook/online/articles/waw01; and Handbook of Texas Online, L. W. Kemp, “George
Washington Barnett,” accessed June 07, 2018, http://www.tshaonline.org/handbook/online/articles/fba71.

58 Though the text of most of these bills is no longer extant, what information remains suggests that the 1850 law
was the culmination of several years’ worth of effort on the part of a cohort of lawmakers. Four of five legislatures
between 1843 and 1850 saw bills to curtail the conditional arming of slaves, but supporters of the measure did not
rally enough votes to enact it until 1850. Only one of the four bills leading up to the 1850 amendment to the Slave
Code remains. The three lost bills shared similar titles (bills to prohibit or prevent slaves from carrying fire-arms)
and were introduced between 1843 and 1847. The extant bill prior to 1850 resembles the 1850 amendment, with the
only significant difference being its attempt to draw “free negroes or mulattoes” within its purview. See House Bill,
File No. 55, 3d Leg., Reg. sess. (1849), Texas State Library and Archives Commission (TSLAC); House Journal
(1849), 371, 394. The 1856 amendment was not controversial and passed rather quickly, while a proposal for the full
disarmament of slaves received fleeting attention in the Senate during the Civil War. Senate Journal (1856), 394;
Senate Journal (1864), 18.
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wielded over Texas citizens.*® For the good and safety of the community, men of all ages and
incomes had be coerced into patrol service (an unpopular assignment) and used to secure the
slave property of the wealthy. An exchange between legislators in 1842 was especially telling,
with an opponent of a slave patrol bill saying that slaveholders should take responsibility for
their own bondsmen. He declared “if [masters] were required to be answerable for the damages
committed by [slaves], there would be little need of patrols under such a law as this.”®° The
sentiment that slave policing was the responsibility of masters was widespread, for an
amendment exempting non-slaveholders from service was ultimately adopted and killed the
bill.¢!

The question of arming slaves became a controversial one in Texas because of the
competing claims of authority over them leveled by the state government and the slave masters.
One considered them as legal persons subject to state regulation, while the other considered them
legal property immune from state intervention. The position of free blacks, on the other hand,
was not at all controversial in antebellum Texas. In fact, free blacks across the South endured
even more circumscribed access to arms than did slaves. Indiana, predominantly settled by
Southerners, prohibited all non-white persons from carrying weapons without exception.®? In
Mississippi, where masters could arm their slaves when necessary, no free “negro or mulatto”
was allowed to keep weapons.®® These states represented an extreme in the early nineteenth

century, and until the political tension over slavery reached its boiling point in the post-1840

39 Sponsors of these draconian patrol bills were: Cullen C. Arnett (Liberty), Gustavus A. Parker (Fort Bend), John
M. Lewis (Montgomery), and James W. McDade (Washington).

0 House Journal (1841), 395-396.

¢! House Bill, File No. 2668, 6" Cong., Reg. sess. (1842), TSLAC.

621804 Ind. Acts 108, A Law Entitled a Law Respecting Slaves, §4.

631799 Miss. Laws 113, A Law For The Regulation Of Slaves.
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period, most Southern states permitted free blacks to at least own weapons, albeit under
repressive and degrading conditions.

In most Southern states, free blacks could only own and carry arms by license from a
local justice of the peace. Requirements for obtaining a license could be cumbersome, with
Delaware requiring five white sponsors to attest to the applicant’s good character.®* In most
cases, licenses had to be renewed annually, and punishment for violation entailed seizure of the
weapon along with a public whipping. Restrictions placed upon free blacks became ever more
stringent in the antebellum period. As tension over slavery mounted, Southern legislatures
responded by further curtailing free blacks’ access to arms. Since its territorial phase, Missouri
had permitted free black householders to own a gun, but lawmakers removed the exemption in
1854 and required them to use the licensing process.®® Beginning in 1840, North Carolina
required free blacks to obtain a license in order to “wear, or carry about his or her person, or
keep in his or her house” a deadly weapon.® The state legislature removed this option in 1860,
leaving free blacks with absolutely no way to legally possess arms. Violation resulted in a
minimum fifty-dollar fine—an extraordinarily high amount for such a marginalized segment of
society.%” In 1850, Kentucky forbade all “negro” persons from keeping or carrying guns or
deadly weapons, specifically excluding free blacks from legally owning weapons. An earlier law
had disarmed all non-white persons, but assumed that every “negro” or “mulatto” person was a

slave. The new law demanded lashes for offending slaves (as its predecessor had done) and a

641832 Del. Laws 208, A Supplement to an Act to Prevent the Use of Firearms by Free Negroes and Free Mulattoes,
and for Other Purposes, chap. 176, § 1.

% Henry S. Geyer, A Digest of the Laws of Missouri Territory (1818), 374; 1854 Mo. Laws 1094, An Act
Concerning Free Negros and Mulattoes, ch. 114, §2-3.

% James Iredell, 4 Digested Manual of the Acts of the General Assembly of North Carolina, from the Year 1838 to
the Year 1846, (1847), 73.

671860-1861 N.C. Sess. Laws 68, Pub. Laws, An Act to Amend Chapter 107, Section 66, of the Revised Code,
Relating to Free Negroes Having Arms, ch. 34, §1.
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five dollar fine for offending free blacks, and there were no exceptions to the rule.®® The state
most aggressive in its laws against armed free blacks was Delaware. In 1843, that state declared
that free blacks could not possess or carry arms under any circumstances, and twenty years later
decided that those in violation who could not pay the fine would be “sold” for up to seven
years.® Clearly, most Southerners feared the consequences of armed free blacks much more so
than armed slaves.

Texas did not match the ferocity of these states in its laws regarding free blacks, probably
because there were so few free blacks that they posed no real threat to whites. Upon
independence from Mexico, Texas lawmakers declared that free blacks were not citizens and
needed to leave the fledgling republic, but some applied for special permission to stay on the
grounds that they had served honorably against Santa Anna’s army. Those allowed to stay had no
restrictions placed upon their right to bear arms for self-defense but they were forbidden from
joining militia companies and thus unable to bear arms in defense of the republic. In 1849, James
Shaw, a planter from Burleson County in Central Texas, introduced a bill to prohibit free blacks
and slaves from carrying weapons. The bill passed the House but died in the Senate, presumably
for the same reason that other attempts to disarm slaves had: its effects upon slaveholders were

inconvenient and costly.

% The 1798 law said “No negro, mulatto, or Indian whatsoever, shall keep or carry...” This leaves open the
possibility that free blacks were excluded from firearm and weapon ownership all along, but such an interpretation
renders the 1850 alteration redundant. It is more likely that the 1798 law was intended to apply to slaves, probably
because few or no free blacks lived in Kentucky at that time. The 1850 law, then, closed the existing (or potential)
loophole for free black Kentuckians to keep and carry weapons. 1798 Ky. Acts 106, §5; 1851 Ky. Acts 296, Of
Dealing With Slaves and Suffering Them to go at Large, §12.

% Collection of All Such Acts of the General Assembly of Virginia, of a Public and Permanent Nature, as Are Now
in Force; with a New and Complete Index, To Which are Prefixed the Declaration of Rights, and Constitution, or
Form of Government, 187, Image 195 (1803) available at The Making of Modern Law. Primary Sources; 1860-1861
N.C. Sess. Laws 68, Pub. Laws, An Act to Amend Chapter 107, Section 66, of the Revised Code, Relating to Free
Negroes Having Arms, ch. 34, §1.
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The increasing repression of free blacks and slaves leading up to the Civil War sheds
light on the actions of Southern states in the immediate aftermath of the war. As emancipation
created a large free black population across the South, white Southerners believed that they had
reason to fear. Freedom suddenly gave male ex-slaves, often derided by whites as “boys”
regardless of their age, the power to be men by defending themselves and their families with
arms.”® Just as the Confederate treatment of US Colored Troops represented Southern antipathy
toward black masculinity, so did the disarming of freedmen during Presidential Reconstruction.
The practice of owning and bearing weapons for defense of home and country was an important
part of nineteenth-century masculinity, and one that many Southern white men had no intention
of extending to freedmen. Many Confederate soldiers in Texas refused to participate in surrender
ceremonies, instead absconding with the arms and ammunition provided for them during the war.
They, along with other white men, used their firearms to conduct a reign of terror over freedmen
that included stealing their weapons. Reports of violence against former slaves filled the letters
of military officers and the pages of congressional journals. Lieutenant Colonel H. S. Hall
testified before the Joint Committee on Reconstruction that freedmen and unionists were
harassed and persecuted with impunity in 1865. That year, local magistrates put together patrols
to preempt rumored black insurrections; the posse members usually consisted of “the most
reckless and desperate men” who sought out black residences and “took everything in the shape
of arms” from them.”! The connection between armed white men and violence against blacks

was so strong and incontrovertible that Union troops disarmed local residents. In Brenham,

70 See Laura F. Edwards, Gendered Strife and Confusion: The Political Culture of Reconstruction (Urbana:
University of Illinois Press, 1997), 46-47; Amy Dru Stanley, From Bondage to Contract: Wage Labor, Marriage,
and the Market in the Age of Slave Emancipation (New York: Cambridge University Press, 1998), 47-50; Laura E.
Free, Suffrage Reconstructed: Gender, Race, and Voting Rights in the Civil War Era (Ithaca: Cornell University
Press, 2015), 87-88.

"I Report of Joint Committee on Reconstruction, Part IV, 49-50.
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occupation forces confiscated all “army guns” upon their arrival, and since that time “citizens
have not been since either permitted to keep or carry arms of that kind.””?

As more Union soldiers spread across the South, reports like those of Lt. Col. Hall made
extralegal tactics more of a risk than they were before. The Black Codes filled this gap, giving
Southerners the mask of state law to continue their restoration of the status quo antebellum—the
forced labor and submission of black people. These codes, enacted throughout the former
Confederacy between 1865 and 1867, often included measures designed to disarm freedmen or
prevent them from gaining access to deadly weapons. Louisiana forbade tenants from keeping
firearms without the consent of their landlords, and St. Landry Parish near New Orleans went a
step further by declaring that “no negro who is not in the military service shall be allowed to
carry fire-arms...without the special written permission of his employers.””* Mississippi law
declared that “no freedman, free Negro, or mulatto not in the military service of the United States
government, and not licensed so to do by the board of police of his or her county, shall keep or
carry firearms of any kind, or any ammunition, dirk, or Bowie knife.”’* These laws clearly
resuscitated the common Southern practice of conditionally arming black men, subject to the
authorization of their employers (white elites) or a local judge. The states enacting Black Codes
earliest were forthright in stating that the laws applied only to “freedmen, free Negroes, and
mulattos” but the Northern outrage at their blatant racism prompted late-comers, like Texas, to
create Codes that gave some semblance of racial neutrality. Though Texas civil rights and

education laws made specific mention of racial distinctions, an assortment of other laws passed

2 House Journal (1866), 1019.

73 Germaine A. Reed, “Race Legislation in Louisiana, 1864-1920,” Louisiana History: The Journal of the Louisiana
Historical Association 6, no. 4 (Autumn 1965), 380; “An Ordinance Relative to the Police of Negroes Recently
Emancipated within the Parish of St. Landry,” S. Ex. Doc. No. 2-35 at 93 (1865).

" Laws of the State of Mississippi Passed at the Regular Session of the Mississippi Legislature (Jackson: J.J.
Shannon & Co., 1866), 163. f
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at the same time were also part of the Code. These included statutes regulating contracts,
apprenticeships, vagrancy, and even freedmen’s right to bear arms.”

The 1866 “Act to prohibit the carrying of Fire-Arms on premises or plantations of any
citizen without the consent of the owner” appeared to apply to all Texans equally, but actually
affected freedmen to a much greater degree than white Texans.”® The law originated in the state
Senate with a resolution asking the Judiciary Committee to present legislation that would end the
“great nuisance” of “the carrying of deadly weapons by boys and freedmen (especially
pistols).””” The bill garnered so much support in the Senate and the House that it suffered no
debate or amendment. A strong supporter in the House, Mordello Munson, had been an
outspoken secessionist and ardent defender of slavery.’® The law declared that a property owner
had to give his permission for others to carry firearms onto his property, though persons
discharging military or legal duties received an exemption. The penalty for violation entailed a
fine ranging from one to ten dollars, or confinement to the county jail for one to ten days, or
both. Property ownership was the key concept in the law; hardly any free blacks owned property
in 1866, and most lived in old slave quarters on someone else’s property. Thus, the “great

nuisance” of pistol-toting freedmen could be resolved by landlords, who had the authority to

5 For discussion of Mississippi black code and its overt disarming of freedmen, see Halbrook, Freedmen, the
Fourteenth Amendment, and the Right to Bear Arms, 2-3. On the Texas Black Code, see Barry A. Crouch, “ ‘All
the Vile Passions’: The Texas Black Code of 1866,” Southwestern Historical Quarterly 97 (July 1993): 12-34; Carl
Moneyhon, Texas after the Civil War: The Struggle of Reconstruction (College Station: Texas A&M University
Press, 2004), 60—61; Charles W. Ramsdell, Reconstruction in Texas (New York: Columbia University Press, 1910),
122-125.

76 The semblance of racial neutrality did not fool everyone at the time, but some scholars have chosen to take the
legislature at its word. For example, see William L. Richter, Overreached on All Sides: The Freedmen’s Bureau
Administrators in Texas, 1865-1868 (College Station: Texas A&M University Press, 1991), 95; and Halbrook, “The
Right to Bear Arms in Texas,” 652.

77 Senate Journal (1866), 31.

78 Munson introduced an identical bill in the House, but it received no attention because the Senate’s bill arrived in
the House shortly thereafter. See House Journal (1866), 63. On Munson, see Handbook of Texas Online, Stephanie
P. Niemeyer, “Munson, Mordello Stephen,” accessed January 25, 2018,
http://www.tshaonline.org/handbook/online/articles/fmu42.
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forbid their tenants from owning firearms. Like other Black Codes, the Slave Codes before them,
and antebellum policies toward free blacks, this 1866 law prohibited black men from owning
weapons unless they had permission from an authorized white person. It marked a continuity
with the antebellum period rather than a point of departure.”” The status of slaves might have
changed, and emancipation may have whetted their appetite for real freedom; but in terms of
bearing arms for self-defense, freedmen in 1866 found themselves just where they had been as

slaves—outgunned.

7 Not all scholars have come to this conclusion. Stephen Halbrook has stated that the 1866 “Act to prohibit the
carrying of Fire-Arms on premises or plantations of any citizen without the consent of the owner” was the state’s
first gun control law. Not only does this statement overlook the dozens of antebellum statutes pertaining to the
ownership and use of weapons, but ignores the clear parallels between the 1866 law’s potential consequences for
freedmen and the situation of slaves prior to emancipation. See Halbrook, “The Right to Bear Arms in Texas,” 653-
654.
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Chapter 2

A New Era of Gun Regulation in Texas, 1866-1873
In February 1872, a special US Congressional committee issued its report on lawlessness and the
Ku Klux Klan in the states of the former Confederacy. Its evidence-gathering focused on the
Atlantic Coast and Deep South, where freedmen constituted a large portion of the overall
population and racial violence was ubiquitous. Notably absent from the committee’s report was
similarly detailed coverage of the situation in the trans-Mississippi West, including Texas. Yes,
some information on the Lone Star State and its neighbors made its way into the report, but
nothing like the in-depth investigations of South Carolina, Georgia, and Alabama. In fact, the
committee admitted that “in Mississippi, Arkansas, and Texas the general condition of society is
better than ever before.”! In order for this statement to be true, the Old Southwest must have
undergone tremendous socio-cultural change between 1865 and 1872. The road leading from
honor culture and backcountry chaos to respect for the rule of law and civil government was a
dark one that has eluded many commentators over the years.

Most histories of Reconstruction emphasize the general lawlessness and racial violence
that characterized Southern life in the decade or so following the Civil War. Republican
governments in the former Confederacy rose up amid endemic violence, and armed conflict often
played a major role in their fall. But what this story misses is the success of Republican
governments in quelling (at least temporarily) violence and making contributions to the
maintenance of law and order that far outlasted their time in office. In other words, the
“unfinished revolution” of Reconstruction was in some ways a successful and permanent one.

The story of gun regulation in Texas during Reconstruction, inextricably intertwined with issues

! Joint Select Comm. on Affairs in Late Insurrectionary States, S. Rep. No. 41-42, pt. 1 at 271 (1872).
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of race and violence, illustrates this point. Republican politicians during Reconstruction enacted
the first comprehensive regulation curtailing the right to bear arms in Texas. When Democrats
retook control of the state government in 1873-1874, they attested to the soundness of their
predecessors’ policy by retaining a law that prohibited the carrying of all “deadly weapons” in
public. Under this label Texas politicians classed all manner of small, handheld, concealable
weapons, including pistols, knives, sword-canes, brass knuckles, and even spears. During
Reconstruction, carrying a “deadly weapon™ either openly or concealed constituted a violation of
the law with few exceptions.

This weapons ban, enacted in two parts during 1870 and 1871, was revolutionary in three
ways. First, it lowered the threshold of criminal activity so that persons posing a threat could be
neutralized before any real violence occurred. A law with this capability promised to reduce
tension in Texas communities while protecting the Republicans who feared violence at the hands
of their Democratic political enemies. Second, the strict regulation of the right to bear arms
constituted a significant extension of the police power of the State of Texas. When Texas entered
the Union in 1845, most Texans adhered to the political philosophy that the state legislature
lacked the authority to regulate this important right. All of this changed by 1870. Finally, an
embargo against the carrying of deadly weapons outside the home was an attempt to alter the
way Texan men comported themselves in the public sphere. Some men only became accustomed
to including deadly weapons in their everyday wardrobe due to the recent dislocations of war,
but the habit was firmly entrenched and socially acceptable during the antebellum period. This
weapon ban, impossible to perfectly enforce, still forced Texans to remove the pistols and knives
from their waistbands or risk arrest, trial, and a hefty fine. Its emergence during Reconstruction

exemplifies the legal revolution of that era, when the realities of emancipation gave birth to a
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number of legal innovations that restructured the relationship between citizen and state; the
Texas deadly weapon law was one such innovation whose aim was to change the boundaries of

acceptable male social behavior.?

In the immediate aftermath of the Civil War, local governance in Texas almost
completely broke down. In late spring 1865, Confederate soldiers heard about the landing of
Union troops under Major General Philip Sheridan in Galveston. It was only a matter of time
until Union forces pushed northward from the Rio Grande Valley, and inland from the Gulf
Coast to occupy the state. Many soldiers simply abandoned their posts to go home or flee the
country, often stopping along the way to loot armories and harass the citizenry.? The flight of
high-ranking state officials to Mexico, combined with the arrival of Union forces in the state
capital threw the government into disarray. As pro-Confederate communities braced themselves
for occupation, some among them still clung to the belief that slaveowners would be reimbursed
for their emancipated chattel property, or that the Emancipation Proclamation would be
overturned. These Texans, laboring under an illusion, tried to force freedmen to remain in
slavery well into the summer of 1865.% A severe labor shortage prompted cotton farmers to

outbid one another for freedmen’s wages, making coercion an increasingly difficult and

2 Legal historian Laura Edwards puts it this way: “The Civil War forced the nation to confront slavery. The
implications of that confrontation reached beyond the status of former slaves to transform law and legal institutions
in ways that affected all the nation’s citizens.” See Laura F. Edwards, “The Civil War and Reconstruction,” in The
Cambridge History of Law in America: Volume II, The Long Nineteenth Century (1789-1920), eds. Michael
Grossberg and Christopher Tomlins (New York: Cambridge University Press, 2008), 315.

3 On the immediate postbellum “break up,” see Brad R. Clampitt, “The Breakup: The Collapse of the Confederate
Trans-Mississippi Army in Texas, 1865,” Southwestern Historical Quarterly 108 (April 2005): 498-534; William L.
Richter, The Army in Texas during Reconstruction, 1865-1870 (College Station: Texas A&M University Press,
1987), 13; Barry A. Crouch, Larry Peacock, and James M. Smallwood, Murder and Mayhem: The War of
Reconstruction in Texas (College Station: Texas A&M University Press, 2003), 10-11; Ramsdell, Reconstruction in
Texas, 27-51.

4 Ramsdell, Reconstruction in Texas, 57; S. Rep. No. 41-42, pt. 1 at 269 (1872).
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desperate strategy for securing workers.> As harvesting season approached, Union forces and
Freedmen’s Bureau agents made their way ever deeper into the state, setting up garrisons and
offices to oversee labor practices and contracts.

President Andrew Johnson had appointed Andrew J. Hamilton, a wartime Unionist and
experienced politician, as the provisional governor of Texas. He directed the reorganization of
civil government in the Lone Star State while Union troops fanned out to enforce the
Emancipation Proclamation and establish Freedmen’s Bureau offices. In late 1865, Hamilton
announced elections for a convention to amend the state constitution in light of emancipation and
the Confederate defeat. Due to Johnson’s lenient Reconstruction policies, most former
Confederates were eligible to vote or stand for election to this convention because those not
included in his general amnesty received individual pardons upon application. For this reason,
the convention and the government created under the auspices of its new constitution were quite
sympathetic to the Confederate cause. Confederate veterans were prominent among the
delegates, but far more problematic was the strong representation of secessionists. Most of the
men charged with repealing the Ordinance of Secession had advocated its passage five years
earlier. Unsurprisingly, the convention did not ratify the Thirteenth Amendment abolishing
slavery, nor did its constitution guarantee freedmen equality before the law.® The Texas
Constitution of 1866 hardly represented the kind of conciliatory gesture expected by Northern
Republicans, but it won the approval of Texas voters as well as the charitable Johnson

administration and went into effect.

> Moneyhon, Texas after the Civil War, 23-25.

¢ The Texas Constitution of 1866 dealt with freedmen in Article VIII, and went no further than saying that they
“shall be protected in their rights of person and property by appropriate legislation.” Rights specifically protected
were rights to contract, bring suit, own and dispose of property, be held accountable to prosecution, and testify in
court. See Tex. Const. of 1866, art. VII.
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Proceedings at the convention revealed deep political divisions among Texans, with
especially dangerous discord among the state’s Unionists. Governor Hamilton intended to build a
new base of political power from the Unionism forged by Sam Houston’s 1859 gubernatorial
campaign, middle class anti-secessionism as expressed by James W. Throckmorton in 1861, and
the wartime loyalty to the federal government that was prevalent in West Texas.” Hamilton’s
position was a difficult one for three reasons. First, he was personally unpopular. A reputation
for heavy drinking followed him throughout his political career and his Southern credentials
were thrown into doubt when he delivered fiery abolitionist speeches to Northern audiences
during the war.® Second, Texas Unionists disagreed about important issues, like the legal rights
of freedmen and the proper treatment of prewar Unionists who nevertheless aided the
Confederacy.” With the Unionists bickering among themselves, secessionists at the convention
held the deciding votes. Third, the Johnson administration had pressured Hamilton to call a
convention before he could unify these disparate factions into one party.

The divisions among the various groups of Unionists at the convention foreshadowed the
political differences among Texans throughout the Reconstruction period. Whether the idea came
from a desire to appease Congressional Republicans or from sincere belief, a substantial group

emerged in support of legal equality between the races. They called themselves the Union Party

"When Throckmorton cast his vote against the Secession Ordinance in 1861, spectators in the capitol gallery
denounced him. He responded with a remark that has since become famous for its brevity and its sense of
foreboding. “When the rabble hiss, well may patriots tremble.” Quoted in Randolph B. Cambell, Gone to Texas: A
History of the Lone Star State (2" ed., New York: Oxford University Press, 2012), 241.

8 On Hamilton, see Handbook of Texas Online, James A. Marten, “Hamilton, Andrew Jackson,” accessed September
17, 2018, http://www.tshaonline.org/handbook/online/articles/fha33.

 Even among antebellum Unionists like Throckmorton, participation in the Confederate cause was common. In fact,
a large number of state senators elected during the height of Republican power in the state (1868-1872) had served
the Confederate cause in some way or other. See Patsy McDonald Spaw, The Texas Senate, Volume II: Civil War to
the Eve of Reform, 1861-1889 (Austin: University of Texas Press, 1999), 87-113. On Throckmorton, see Kenneth
Wayne Howell, Texas Confederate, Reconstruction Governor: James Webb Throckmorton (College Station: Texas
A&M University Press, 2008); Handbook of Texas Online, David Minor, “Throckmorton, James Webb,” accessed
August 09, 2018, http://www.tshaonline.org/handbook/online/articles/fth36.

45

Compendium_Roth
Page 2030



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16677 Page 196 of
402

and coalesced around Hamilton and Elisha M. Pease, a Connecticut-born lawyer and veteran of
the Texas War of Independence.'® They tended to have the support of the unwavering wartime
Unionists, whose primary concern was increasing their own political strength at the expense of
the prewar Unionists who had sold out to support the Confederacy; this conflict was as much
about geography as it was about vindication, with residents of the western counties resentful of
the continued power of the largely pro-Confederate central and eastern counties. On the other
side of the Unionist spectrum was the Throckmorton faction, whose ranks were filled by
reluctant Confederates seeking to limit the freedom of black Texans and preserve their power in
spite of their wartime activities. The Throckmorton faction became even more formidable when
it received the support of John Hancock, a wartime Unionist with strong connections to the
national leadership of the Democratic Party. His insider information led him to believe, correctly,
that the Johnson administration would not force the Southern states to grant the kind of civil and
political rights to freedmen that the Republican Party was demanding. For this reason, he gave
his support to the Throckmorton camp, which took the name Conservative Union Party. The
secessionists at the constitutional convention saw the Conservative Unionists as the lesser of two
evils and tilted the balance of power in their favor. Overlapping policy goals about race and
maintaining entrenched patterns of political power underwrote this coalition, which dominated
Texas politics between 1866 and 1868.!!

The first task for Texans was to elect a new civil government, filling every office from

governor and state senators to judges and even county sheriffs. In their campaign, the

190n Pease, see Handbook of Texas Online, Roger A. Griffin, “Pease, Elisha Marshall,” accessed October 22, 2018,
http://www.tshaonline.org/handbook/online/articles/fpe08.

' On the political landscape during Presidential Reconstruction, see Moneyhon, Texas after the Civil War, 38-43;
Carl Moneyhon, Republicanism in Reconstruction Texas (Austin: University of Texas Press, 1980), 21-41;
Campbell, Gone to Texas, 270-271; Ramsdell, Reconstruction in Texas, 86-90, 108-110, 114-115.
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Conservative Unionists made the purported “radicalism” of Hamilton’s Union Party the primary
electoral issue. In doing so, they astutely connected Unionists to the Radical Republicans in
Congress and bestowed upon their policies a derogatory label that stuck throughout
Reconstruction. Throckmorton handily defeated Pease in the gubernatorial election. Support for
the Union Party did not reach east of the Colorado River, a fact that crippled Pease’s campaign. 2
Furthermore, the secessionists assured Throckmorton’s victory by declining to run their own
candidate and turning out for the Conservative Union ticket. The fate of other state-level
campaigns mirrored the governor’s race, with a victorious fusion between secessionists and
Conservative Unionists throughout much of the state. Throckmorton oversaw this tenuous
alliance, which came to be known as the Conservative faction. Winners of state House and
Senate elections formed the Eleventh Legislature, which met from August to November of 1866.
Shortly after the overwhelmingly Conservative body met, Johnson declared “a state of peace
between Texas and the United States,” which only boosted Throckmorton’s popularity. '3
Operating under the assumption that the Lone Star State had satisfied the terms of Presidential
Reconstruction, legislators set about their work with a sense of confidence that the worst was
over and further federal intervention was unlikely or unconstitutional.

An issue of central importance to all Texans in 1866 was bringing an end to the
lawlessness that had plagued the state since the end of the war. Texans might have been in
agreement about the problem of violence but arriving at a consensus about its root causes and
remedies was another matter. Historians have pinpointed a number of factors contributing to

lawlessness during Reconstruction, such as race hatred, wounded pride, loss of confidence in

12 This trend has been mapped well by Carl Moneyhon. See Moneyhon, Republicanism in Reconstruction Texas, 48.
13 George P. Sanger, ed., Statutes at Large, Acts of the Thirty-ninth Congress, Vol. 14 (Boston: Little, Brown, &
Company, 1868), 814-817.
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local institutions, and the dislocations of war. ' Texans of the late 1860s, however, identified the
causes of violent crime based on firsthand experiences. Those who consistently opposed the
Confederacy saw the problem in purely political terms. Strongest in the counties west of the
Colorado River, they claimed that their countrymen persecuted them mercilessly during the war
only to find themselves “committed to the protection of the rebels” after it was over. Wartime
Unionists remained locked out of political power by Johnson’s policies, vulnerable to the
statewide pro-Confederate majority.'> Freedmen also endured violence at the hands of former
Confederates and their supporters. Whether their persecutors were former masters convinced of

their right “to whip the nigger”!

or poor whites who subjected them to incessant “petty and
contemptible persecutions,”!” the plight of the freedmen was lamentable indeed. After
emancipation Texas freedmen succeeded in obtaining weapons for self-defense, though white
neighbors confiscated them whenever possible.!® Their only allies were the wartime Unionists
and federal soldiers so despised by the Texans who had retaken control of the state government.
Those Texans, the Conservative majority represented by Throckmorton and the Eleventh
Legislature, believed that lawlessness emanated from altogether different sources. The true

culprits, in their eyes, were common criminals, irresponsible freedmen, and Union soldiers.

Conservatives were correct that its position on the fringe of organized, Anglo American society

14 Texas historians have debated the underlying causes of racial violence during the 1860s. Barry Crouch and James
Smallwood have emphasized economic motivations for white-on-black violence, while Gregg Cantrell has
demonstrated the centrality of politics. See Barry Crouch, “A Spirit of Lawlessness: White Violence; Texas Blacks,
1865-1868,” Journal of Social History 18, no. 2 (Winter 1984): 217-232; James M. Smallwood, Time of Hope, Time
of Despair: Black Texans during Reconstruction (Port Washington, NY: Kennikat Press, 1981); Gregg Cantrell,
“Racial Violence and Reconstruction Politics, 1867-1868,” Southwestern Historical Quarterly 93 (Jan. 1990): 333-
355. See also George C. Rable, But There Was No Peace: The Role of Violence in the Politics of Reconstruction
(Athens: University of Georgia Press, 1984); Eric Foner, Reconstruction: America’s Unfinished Revolution, 1863-
1877 (New York: Harper & Row, 1988), 119-123, 342-343.

15 Memorial on Behalf of the Citizens of Western Texas, H. Mis. Doc. No. 35-42 (1867).

165, Rep. No. 41-42, pt. 1 at 266 (1872).

17 Benjamin C. Truman, S. Ex. Doc. No. 43-39 at 10 (1866).

18 Truman, S. Ex. Doc. No. 43-39 at 8-9 (1866).

48

Compendium_Roth
Page 2033



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16680 Page 199 of
402

made Texas a popular destination for deserters and outlaws during the war, with the northern and
western border regions especially hard hit by gangs and desperadoes.!® They, albeit much less
persuasively, claimed that freedmen posed a greater danger to one another than did white
Texans.?’ But the quandary of freedmen struggling to adjust to their new situation was a serious
one. A Freedmen’s Bureau agent sympathetic to them still described some as “idle and
worthless, and showed no disposition to work, and were wandering about the country utterly
demoralized, and were plundering and stealing indiscriminately from the citizens.”?' According
to Conservatives, the freedmen would be treated better if the Freedmen’s Bureau and its federal
garrisons would stop their “interfering.” Throckmorton held Union soldiers solely responsible for
a series of violent attacks and reprisals in Brenham, and he called the Freedmen’s Bureau an
agency that “unjustly inflicted” punishments upon citizens who “have but little chance to assert
or prove their innocence.”*

The Texans who held the political reins found themselves in a position to address

postbellum violence based upon their perception of the problem. Their approach revolved around

reducing the number of arms circulating in public by disarming criminals and freedmen.

19 There is a rich literature on the gangs, outlaws, and feuding vigilantes of Northeast Texas. See Crouch, Peacock,
and Smallwood, Murder and Mayhem; Donaly E. Brice and Barry A. Crouch, Cullen Montgomery Baker:
Reconstruction Desperado (Baton Rouge: Louisiana State University Press, 1987); Chuck Parsons, 4 Lawless
Breed: John Wesley Hardin, Texas Reconstruction, and Violence in the Wild West (Denton: University of North
Texas Press, 2013).

20 The Foreign Relations Committee report can be found at House Journal (1866), 528-533. Union General and
Assistant Commissioner of the Texas Freedmen’s Bureau Joseph Kiddoo described the racial animus toward
freedmen in a letter to General Oliver O. Howard dated August 8, 1866. When his allegations were made public, the
legislature responded with a committee report intended to embarrass Kiddoo and defend Texan honor. The fact of
white violence toward freedmen in Texas has been proved by historians and nineteenth-century commentators. State
and federal reports from the Reconstruction era were often biased against pro-Confederate whites, but the general
accuracy of their accusations has been accepted by recent historians. See Moneyhon, Texas after the Civil War, 35-
37, 209. National and state legislatures commissioned investigations of racial violence in the South and Texas with
the assumption that such endeavors would contribute to a solution. See S. Rep. No. 41-42 (1872); Condition of
Affairs in Texas, H. Ex. Doc. No. 61-39 (1867); Report of Comm. on Lawlessness and Crime, Journal of the
Reconstruction Convention, which met at Austin, Texas, 1868-1869 (Austin: Tracy, Siemering & Co., 1870), 193-
203.

21 Report of W. E. Strong, January 1, 1866, in S. Ex. Doc. No. 27-39 at 82 (1866).

22 House Journal (1866), 795.
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Throckmorton acknowledged that the state constitution guaranteed to every citizen the right “to
keep and bear arms in lawful defence of himself or the State,” but he thought it a right “most
wretchedly abused.” His solution was a tax upon weapons carried in public, except in frontier
counties and for travelers. The Conservatives clearly saw a correlation between lawfulness and
financial means because the governor declared that “any person who felt constrained to wear a
weapon, of this sort, for his personal protection, would not think it a hardship to pay the tax.”
The bad element, defined by Throckmorton as “men and boys, vagabonds and vagrants”
presumably could not afford to pay the tax. His word choice is revealing because the latter three
categories, “boys, vagabonds and vagrants,” denoted recklessness and delinquency—males
lacking the honor that came with rootedness, family, work, and maturity. White Texans generally
lumped freedmen into this group, too. Emancipated men tried to establish themselves as heads of
households worthy of manly honor in a patriarchal society, but white Southerners laughed or
raged at their pretensions.?®> One Conservative described them in terms similar to vagabonds,
declaring that freedmen “wander about now subject to all the temptations to vice,” and ““are
universally supplied with firearms and other weapons.” 2* The “men” within Throckmorton’s
definition likely referred to the desperadoes whose problem was not so much a lack of manliness
as their malicious use of it.

The governor’s tax proposal was a way to disarm the bad element without disarming law-
abiding citizens. It was conservative in the sense that it retained the antebellum acceptance of
armed self-protection as an inherent part of manly behavior, but in a larger sense it marked a
dramatic departure from the past. A Conservative governor, who spoke for the majority of white

Texans, saw the unregulated right to bear arms as a dangerous habit rather than a positive

23 Edwards, Gendered Strife and Confusion.
24 Address of Gov. James W. Throckmorton, House Journal (1866), 530.
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patrimony. This shift in thinking opened the door to an expansion of state police power via
regulation of the right to bear arms. Throckmorton believed that a tax could achieve the goal of a
deadly weapons prohibition without technically violating the individual rights protected by the
state constitution. In other words, the state legislature could use its authority to tax with the
intention of policing behavior rather than raising revenue.?> This amounted to an improvisational
expansion of police power through a practice known as surrogacy, which involves a government
“using a power explicitly granted . . . to expand its authority into forbidden legislative terrain.”
This term applies primarily to the slow, piecemeal growth of federal government power
throughout American history, but Throckmorton’s approach to deadly weapons reveals its
presence in the postbellum expansion of state-level police power, t0o.

A number of state legislators agreed with Throckmorton and responded by supporting
bills that taxed or otherwise regulated deadly weapons. Five such bills were introduced, though
none garnered enough support to become law.?” One of these bills followed Throckmorton’s
outline, and a look at its history shows us why a tax on the wearing of deadly weapons in public
was not achievable in 1866.2® The bill was introduced by Robert H. Guinn, a veteran state
senator from Cherokee County in East Texas who had long supported weapon regulation.?’ In
Guinn’s scheme, anyone wanting “to carry about his person any weapon whatever” in public
would have to apply for a license and post a bond. The license cost five dollars and could only be

issued by the local county court. This was no small sum in the mid-nineteenth century, especially

%5 House Journal (1866), 199-200.

26 Gerstle contends that surrogacy, privatization, and exemption were the three main strategies used to grow federal
government power in an improvisational way throughout American history. See Gerstle, Liberty and Coercion, 5-9.
27 Of these five bills, a record of only one survives. See Senate Bill 14, 11% Leg., Reg. sess. (1866), TSLAC. For the
introduction of each bill, see House Journal (1866), 65, 246, 879; Senate Journal (1866), 31, 240.

28 Senate Bill 14 (1866), TSLAC.

29 Robert H. Guinn introduced a concealed weapons ban back in 1855 during the height of the anti-concealed
weapons movement. See ch. 1.
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in rural, cash-poor areas like much of Texas. If the license fee was not enough to elicit
opposition, the stipulation that applicants post one thousand dollars bond certainly was. When
the House Judiciary Committee reported on the bill, the only revision requested was the
elimination of the bond requirement.>° The Senate did not take up Guinn’s bill for engrossment
before the session ended, but the House debated amendments on a tax-based bill similar to it.
Members of the House had trouble translating Throckmorton’s suggestion into law because they
disagreed about every detail. The first problem was whether rifles and shotguns ought to be
subject to tax. There had long been (and remains) a distinction between hunting weapons
impossible to conceal, and smaller, concealable weapons more conducive to interpersonal
conflict. The anti-concealed weapons movement of the antebellum era targeted smaller weapons
for regulation because they could be hidden and provide a pugilist with a surprise advantage in a
fight. But the House in 1866 refused to exempt rifles and shotguns, even those “borne by troops,
either State or Federal, while in service.” A representative from East Texas tried to exempt any
gun “whose owner obtains one-third of his meat rations by the use of such gun,” but even this
went down to defeat.>! The amount to be collected was also a controversial topic, with supporters
of flat rates for all firearms versus proponents of scaled rates for six-shooters, five-shooters, and
single-shot pistols.

In the end, tax-based bills like Guinn’s failed because they threatened to disarm too many
Texans. The vast majority of Texan men would have been unable to cough up the money for

licensing, and the right to bear arms in Texas would become the privilege of the wealthy. Taking

30 For the progress of SB 14, see Senate Journal (1866), 240, 316. See also Senate Bill 14 (1866), TSLAC.

31 This cohort, led by the bill’s sponsor, Jabez Giddings of Washington County, went to great lengths to ensure that
they formed a majority during the session in question. The amendment to exempt military service weapons was
withdrawn before it could be put to a vote, presumably meaning that the bill, if passed, would apply to Union
soldiers stationed in Texas. Thus it is possible that majority insisting on retention of rifles and shotguns within the
bill’s purview included those honestly seeking to reduce firearms in circulation alongside others who saw it as a way
to annoy Union troops. The text of this bill is no longer extant. House Journal (1866), 879-881.

52

Compendium_Roth
Page 2037



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16684 Page 203 of
402

weapons out of hands deemed irresponsible by the governing majority was one thing—the
legislature had passed some firearm regulations that targeted specifically freedmen and rowdies;
taking them away from law-abiding white men was an altogether different matter.>? It was
unacceptable to disarm the family protectors and war veterans whose manliness was besieged by
defeat and occupation.® In Texas and throughout the South, the levers of government were
controlled by pro-Confederate men seeking to restore the old, antebellum order. Domination of
the public sphere through the force of arms was necessary for that task. Communities that totally
suppressed or unconditionally permitted deadly weapons in the public sphere put black and white
men on an equal footing in violation of the antebellum social rules.

In a decentralized, localized way, Southerners almost at once began implementing a
strategy of restoration that entailed disarming and dominating freedmen. In Kentucky, soldiers of
the US Colored Troops had their weapons confiscated and were “threatened with shooting for
going to their old homes and . . . families.”** Incidents reported by Freedmen’s Bureau agents tell
of white men going about at night, stealing weapons from black men, and using their superior
arms to terrorize black families. One agent in Mississippi described these as young men believed
by locals to be “gallant” and “honorable.”* Similar groups formed in Texas around the same

time.>® An Arkansas man worried over the future of freedmen living in the Red River basin,

32 The legislation referred to includes a prohibition against discharging firearms “on, or across, any public square,
street, or alley, or in any city or town in this State,” which passed quickly through the legislature with little
comment. The only people subject to the accompanying fine (anything up to one hundred dollars) were those who
actually posed a danger to the community by engaging in irresponsible behavior. The second group targeted for
legislation in 1866 was freedmen, through the law requiring tenants to receive permission from landlords to keep or
carry weapons (see ch. 1). See also Senate Journal (1866), 462, 505, 603, 610, 627, 642; Gammel (comp.),
Gammel’s Laws, 5:1128.

33 On the Civil War as a gender crisis, see LeAnn Whites, The Civil War as a Crisis in Gender: August, Georgia,
1860-1890 (Athens: University of Georgia Press, 1995).

3 S. Ex. Doc. No. 27-39 at 7-11, 70 (1866).

35 Carl Schurz, S. Ex. Doc. No. 2-39 at 68-70 (1865).

36 Secret, extralegal, vigilante groups formed throughout Texas as early as 1865. They sought to “patrol” or
otherwise intimidate freedmen. It is likely that they, like their Mississippi counterparts, sometimes disarmed
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saying that “Our people’s wrath over defeat would be poured upon the heads of the helpless ones
once their slaves.”*” The Bureau’s Inspector General reported that cruelty toward freedmen was
worse in Texas than anywhere else he had seen, and most white Texans “seem to take every
opportunity to vent their rage and hatred upon the blacks.”*® The honor culture so prevalent
throughout the South, including Texas, demanded lethal violence to protect the home, avenge
wrongs, and enforce black dependence. In the antebellum era, white men carried out these
activities through the use of weapons for dueling, defending, and punishing; the white men
seeking to restore the antebellum socio-cultural order did not want to sacrifice the unfettered
access to weapons necessary for carrying out their goal.

Texas Conservatives found the Johnson administration altogether sympathetic and
generous toward them. As Texas planters became more convinced of the importance of
disarming black laborers, the state’s political elites became increasingly confident in its
feasibility. The 1866 cotton crop fell short of projections, tempting employers to withhold wages
owed to black workers. The freedmen responded by doing whatever they could to recover the
money owed to them.?* In some areas the local Freedman’s Bureau agent could arbitrate in a
labor dispute, but throughout much of the state the Bureau was not a viable option.*’ There
simply were not enough agents, and many of those stationed in Texas were harassed by

antagonistic local officials.*! Freedman had to solve problems on their own by accepting

freedmen who owned weapons. See James Smallwood, “When the Klan Rode: White Terror in Reconstruction
Texas,” Journal of the West 25 (October 1986): 4-13.

37S. Ex. Doc. No. 27-39 at 28 (1866).

38 S, Ex. Doc. No. 27-39 at 82-83 (1866).

39 Moneyhon, Texas after the Civil War, 64-65.

40 Christopher B. Bean, Too Great a Burden to Bear: The Struggle and Failure of the Freedmen’s Bureau in Texas
(New York: Fordham University Press, 2016), 114.

41 On the harassment and even arrest of Bureau agents, see Bean, Too Great a Burden to Bear, 52-58.
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mistreatment or confronting employers.*? Conveniently for planters, freedmen had a hard time
using weapons in these confrontations because the Eleventh Legislature had just passed a law
forbidding tenants from keeping firearms without the permission of their landlords.** Those who
still owned weapons sometimes feared to use them lest they be confiscated. Blacks in Harrison
County in far East Texas were so persecuted by local whites that through 1866 they dared not
carry arms in self-defense or seek justice in civil courts.** Though their ordeal may have been
extreme, it is safe to conclude that most Texas freedmen experienced some degree of such
oppression. For white, landowning planters, disempowering the laboring class by confiscating
their weapons provided the twin benefits of an advantage in disputes over wages and a
reaffirmation of white dominance in the working relationship and the public sphere.* What is
more, white Texans had every reason to think that they would be allowed to disarm, defraud, and
mistreat freedmen with impunity. The leniency of the Johnson administration had lulled many
Southerners into a false sense of security about the reconstruction process.

Confident that they had unwavering support from the Johnson administration, northern
Democrats, and moderate Republicans, the Texas Conservatives followed in the footsteps of
their southern neighbors and antagonized the Radical Republicans in the US Congress. The
Eleventh Legislature passed a Black Code, rejected the Fourteenth Amendment, and sent ardent

secessionists to represent them in Washington, DC. In their denunciation of the proposed

42 Randolph B. Campbell, Grass-Roots Reconstruction in Texas, 1865-1880 (Baton Rouge: Louisiana State
University Press, 1997), 111; Moneyhon, Texas after the Civil War, 56; Bean, Too Great a Burden to Bear, 63-79.
4 Gammel (comp.), Gammel’s Laws, 5:1008.

4 Campbell, Grass-Roots Reconstruction in Texas, 111.

45 Christopher Bean has cataloged the cases taken to Freedmen’s Bureau courts during the tenure of the
organization’s court system in Texas, 1865-1866. Over 60% of cases (amounting to 4,439 of 6,794 cases total)
involved economic disputes. The numbers demonstrate just how much of the Bureau’s time and resources went to
instituting free labor in Texas, but they also reveal the inadequacy of the Bureau to redress the grievances of all
emancipated Texans. There were certainly more than the 165 violent incidents dealt with by the Freedman’s Bureau
between 1866 and 1870. In those cases, the accused faced prosecution in civil courts that overwhelmingly favored
white defendants, or escaped justice altogether. See Bean, Too Great a Burden to Bear, 71-73.
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Fourteenth Amendment, the Texas legislature effectively defended the passage of a series of
laws that, taken together, comprised the state’s Black Code. To admit black men to the
“privileges and immunities of white citizens,” like voting and bearing arms in the militia, seemed
to them a violation of the US Constitution and contrary to “the common instincts of our nature.”
If the legislators proved their “manly spirit” by rejecting the amendment, they furthered the same
goal by brazenly sending to the national capital an entire delegation unable to take the Ironclad
Oath required of federal officials.*® The most odious of these men in the eyes of Republicans was
Oran M. Roberts. He had presided over the Secession Convention in 1861, joined the
Confederate army, and served as a recruiter for the cause.*’” While in the national capital, Roberts
authored a letter to Congress criticizing the Republicans’ refusal to seat members of the Texas
delegation as an indignity to the state and a violation of constitutional rule.*® The Republican
majority in Congress was outraged by the unrepentant attitude on display by Roberts and the
Texas delegation. Despite their confidence in the Johnson administration’s support, the would-be
senators and representatives returned home with no accomplishments save further provoking the
Republicans who controlled Congress.*’ Shortly after Roberts’s departure, Congress passed the
first Reconstruction Act and articles of impeachment against Andrew Johnson. This initiated a
transition from Presidential to Congressional Reconstruction that involved a tremendous increase

in federal intervention, and ultimately a substantial expansion of state police power.

46 House Journal (1866), 577-583.

47 Roberts also authored the decision in Cockrum v. State (1859) that white men enjoyed an “unrestricted” right to
bear arms in Texas. On Roberts, see Handbook of Texas Online, Ford Dixon, “Roberts, Oran Milo,” accessed
August 09, 2018, http://www.tshaonline.org/handbook/online/articles/frol8.

48 For Roberts’s address, along with his commentary and recollections, see O. M. Roberts, “The Experiences of an
Unrecognized Senator,” The Quarterly of the Texas State Historical Association 12, no. 2 (October 1908): 87-147.
49 Roberts believed that he had not only Johnson’s support, but that of William Seward. See Roberts, “Experiences
of an Unrecognized Senator,” 98, 129-130.
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When the Republicans in Congress took the helm of Reconstruction, dramatic changes
occurred in Texas and throughout the South. Congress required the states of the former
Confederacy to start the reconstruction process over again; those readmitted to the rights and
privileges of statehood under Johnson reverted to their previous status outside the Union. This
meant that all Southern state governments, including that of Texas, lost their legitimacy in the
eyes of the federal government. A second round of constitution-writing and elections was
necessary to secure the readmission of each rebel state. Congress required that these new
constitutions ratify the Fourteenth Amendment and commit to some degree of political
participation for black men. Until this process was complete, the lands of the former
Confederacy and their acting governments became subordinated to military oversight by Union
generals. Texas and Louisiana became the Fifth Military District under the leadership of Major
General Philip Sheridan in New Orleans. Sheridan began exercising his authority over Texas
rather quickly, removing Throckmorton from office in the summer of 1867 and installing the
defeated Unionist, Pease, in his stead. Sheridan’s subordinate in charge of Texas was General
Charles Griffin, though he died unexpectedly after only a few months into his assignment.
Griffin’s time in Texas may have been brief, but he used it to great effect. He began collecting a
list of suitably loyal potential office-holders throughout the state and grew the Freedman’s
Bureau staff to its largest size in Texas. Removal of disloyal state and local officials began under
Griffin and continued under his replacement, General Joseph J. Reynolds.>°

The effects of the Reconstruction Acts upon the besieged Unionists and freedmen in
Texas were remarkable. The larger troop strength provided them greater security in politics and

the public sphere. The number of Freedmen’s Bureau offices and garrisons increased, allowing

30 Moneyhon, Republicanism in Reconstruction Texas, 67-69; Moneyhon, Texas after the Civil War, 77.
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more black Texans to redress their grievances in the more friendly Bureau courts. But it was in
realm of politics that the most significant changes occurred. With a limited number of former
Confederates disfranchised, and a large number expressing their opposition by declining to vote,
the wartime Unionists and freedmen found themselves poised to dominate politics despite being
a numerical minority. To capitalize on this advantage and build a solid foundation for northern-
style oppositional politics in a state long dominated by the Democratic party, the Texas Unionists
formed themselves into a state Republican party. The overwhelming support for Conservatives in
Texas (estimated by West Texas Unionists at five-to-one) meant that the Texas Republican party
would necessarily be biracial. Thus, their first goal was to register black voters so that
Republicans could control the next constitutional convention. To further this endeavor,
Republicans established the Union League, or Loyal League, and began organizing chapters
across the state. These chapters reported to a state-level president, but they focused primarily on
local problems. Union League rank-and-file members, many of them freedmen, asserted black
freedom in many locales by forming militia companies and drilling together. Such displays of
martial power sent a message to white residents that their black neighbors would no longer be
persecuted with impunity; they also provided much-needed organization for black men to protect
themselves so that they could register as voters and cast their ballots.>! The strategy succeeded,
and Republicans registered black voters in surprisingly high numbers.>?

Black men adopting traditionally “manly” behaviors, like bearing arms in public, forming

themselves into militias, and casting ballots empowered them in ways that white Texans found

51 Moneyhon, Texas after the Civil War, 73-75.
52 Approximately 89% of eligible black men registered to vote in 1867, while only about 50% of eligible whites did.
See Moneyhon, Texas after the Civil War, 81-82.
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disturbing.’* Even Northerners, many of whom held the US Colored Troops in high esteem, still
vehemently opposed black suffrage. The empowerment of black men became a hallmark of
Radical Republican policies during the late 1860s and early 1870s. Radicals believed that the
only way to rescue the South from its “backward” socio-economic system was to incubate free
labor there. Free labor, the rallying cry of the early Republican Party, assumed the dignity of
working men and could not countenance the idea of multiple classes of workers, some more
elevated than others. Such a system undermined the dignity of work and the idea that
hardworking men could move from the ranks of the landless to the propertied. The party that had
come around to the idea of black soldiers eventually came around to the idea of black suffrage,
too. This transition reached its climax in 1869 when Congress initiated the ratification of the
Fifteenth Amendment.>*

Unsurprisingly, the elevation of black men as heads of families, voters, potential jurors,
officials, militiamen, and politicians—in other words, treating them as men—elicited the wrath
of most white Texans, indeed of most white Southerners.> These Texans cast about for any and
every possible way to kill the Republican party in the state and prevent the looming prospect of
black equality. The intensification of military intervention in 1867 eliminated their scheme to use
civil government to minimize the revolutionary potential of Reconstruction. Sheriffs, judges, and
magistrates who exonerated the perpetrators of white-on-black violence were threatened with
removal from office and even prosecution in military courts. The altered situation called for a
new approach, one that did not rely so heavily on the actions of local officials. Reducing voter

registration and voter turnout promised to cast a deep shadow of illegitimacy upon the next

33 On this subject, see Carole Emberton, Beyond Redemption: Race, Violence, and the American South after the
Civil War (Chicago: University of Chicago Press, 2013).

34 Eric Foner, The Fiery Trial: Abraham Lincoln and American Slavery (New York: W.W. Norton, 2010).

5 Edwards, Gendered Strife and Confusion, 184-217.
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constitutional convention and perhaps force the hand of Congressional Republicans to ease up on
Texas Conservatives. For this reason, white men in large numbers opted not to register to vote in
the winter of 1867 to 1868. The corollary to their non-registration was to prevent black men from
registering, too. They tried to accomplish this through intimidation and violence, turning the
years 1867 and 1868 into some of the bloodiest in Texas history.>¢

The Confederate sympathizers of Texas, in lockstep with their counterparts across the
rest of the South, began waging a campaign of localized violence to suppress black voting and
snuff out the proverbial “light of freedom” that black Texans were beginning to enjoy. The
ultimate goal of this campaign was to restore the world to the way it was before the Civil War.
That antebellum world was ordered and organized around patriarchs—elite white men who
protected their households, led their communities, and controlled domestic (i.e., state) politics. In
the same way that over-educated women “unsexed” themselves in the minds of nineteenth-
century Americans, so the elevation of black men at the expense of the traditional Southern elite
“unsexed” these men to some degree. For this reason, the violence undertaken in response was
ritualistic, purgative, and male-centric.>’ The Ku Klux Klan, which spread throughout the South
like wildfire in 1867, best epitomized this ritualistic violence.

Klan groups acted as a paramilitary arm of the pro-Confederate, Conservative political
coalition, but their penchant for costumes and symbolically charged actions reveals a deeper,
quasi-religious dimension to their activities. For many white men, including the “gallant” ones in
Mississippi, nocturnal raids against “insolent” freedmen and “riotous” black gatherings were

nothing new. Instead, the innovation came in the form of costumes, language, and style that were

% Moneyhon, Texas after the Civil War, 59; Cantrell, “Racial Violence and Reconstruction Politics,” 344-352. For
an example in McLennan County, see Campbell, Grass-Roots Reconstruction in Texas, 169.
57 Wyatt-Brown, Southern Honor, 454.
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pregnant with meaning. Klan costumes covered many white faces that had unabashedly attacked
freedmen in the recent past because the subordination of Southern civil governments to military
rule revoked the license they had enjoyed previously. Whipping, threats, and beating were
clearly meant to reaffirm white dominance through physical violence. Disarming freedmen and
invading their homes stripped black men of the power they claimed as citizens and protectors.
The freedmen, no longer protected within white households as slaves, found themselves
vulnerable to a form of intimidation and social control that had historically been reserved for
poor whites. This charivari tradition involved costume, ritual, and performance to police the
boundaries of acceptable social engagement. Now that blacks existed independently of white
masters, those pushing beyond their “place” as a laboring underclass became targets of charivari-
esque Klan behavior. Many, possibly most, Klan victims emerged from the experience alive. The
usual purpose of the Klan was not to kill, but to intimidate, and to do so without being held
accountable by civil or military authorities. Klan activities in the coastal and deep South have
been better documented than those in Texas, but the evidence from states like South Carolina,
Florida, and Mississippi is instructive. Klan attacks often began with a group of masked men
barging into a freedman’s home and taking control of it and its inhabitants through the force of

arms.>® Klansmen undermined the manliness of a victim by controlling him and his family within

38 Hundreds of examples of Klan encounters were collected by Congress in the early 1870s and compiled into a
thirteen-volume collection called The Condition of Affairs in the Late Insurrectionary States. The volume containing
the majority and minority reports (pt. 1) addresses Texas, with the two groups disagreeing as to whether the Klan
actually existed in Texas. Texas scholars have shown that the Klan existed in the Lone Star State, thus vindicating
the majority report’s claims. There are separate volumes containing the full testimony of witnesses from six states
(NG, SC, GA, FL, AL, and MS), so Klan activities in those states are taken here as representative of the Klan in
other states. See S. Rep. No. 41-42, pt. 1 at 266 (1872).
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the home.>® In order for the Klan’s mission to work, white men had to outgun the freedmen,
meaning that black men’s weapons had to be stolen or neutralized.

Though the state’s first Klan group formed in 1866, white Texans did not embrace the
idea with much enthusiasm until 1868. This rise corresponded to increased political tension as
Texans went to the polls and the Democratic Party returned to state politics.®! Texas Democrats
included the Throckmorton-Roberts coalition of Conservatives, alongside some disillusioned
Republicans calling themselves Conservative Reconstructionists.®” The “Kluxers” of many
counties tried to force freedmen to vote Democratic or prevent them from voting at all. Texas

263 and scared

freedmen told of Klansmen who “kilt some niggers who wouldn’t vote Democrat,
them out of voting “cause them Ku Kluxers was allus at the votin’ places.”% A freedman named
Tom Holland summarized the situation well when he said, “If the Negro wanted to vote the Ku

Kluxers was right there to keep him from votin’. Negroes was ‘fraid to git out and try to ‘xert

they freedom.”® Despite this campaign of localized terrorism, described by some historians as a

% For an example in Texas, see “Testimony of William Hamilton,” Federal Writers Project: Slave Narrative
Project, Texas, Vol. 16 (pt. 2), 108. Hamilton said, “It am allus after dark when dey comes to de house and catches
de man and whups him for nothin’. Dey has de power, and it am done for to show dey has de power. It gits so bad
round dere, dat de menfolks allus eats supper befo’ dark and takes a blanket and goes to de woods for to sleep.”

%0 For the general history of the Ku Klux Klan, see Allen W. Trelease, White Terror: The Ku Klux Klan Conspiracy
and Southern Reconstruction (New York: Harper & Row, 1971). For the Klan in Texas, see James M. Smallwood,
“When the Klan Rode: White Terror in Reconstruction Texas,” Journal of the West 25 (October 1986): 4-13. Klan
violence as restorative of threatened white manhood is a common and well-accepted interpretation. See Elaine
Frantz Parsons, “Midnight Rangers: Costumes and Performance in the Reconstruction-Era Ku Klux Klan,” Journal
of American History 92 (December 2005), 811-836, 828. Parsons goes to great lengths to explain their use of
“inversion” by donning feminine clothing, ultimately attributing it to the “carnivalesque” tradition similar to
charivari. A simpler explanation would be that “inverted” dress was fitting for a world turned upside down.
Regarding the Klan’s use of ritual and the purgative effects of their activities, see Wyatt-Brown, Southern Honor,
453-456, 460.

61 The year 1868 marked the high point for politically motivated violence and Klan activity in Texas. See Cantrell,
“Racial Violence and Reconstruction Politics in Texas,” 342; Smallwood, “When the Klan Rode,” 6-10.

62 On the reintroduction of the Democratic Party in 1868 and its composition, see Moneyhon, Republicanism in
Reconstruction Texas, 76-77.

63 “Testimony of Agatha Babino,” Slave Narrative Project, Texas, (pt. 1), 38.

64 “Testimony of Eli Davison,” Slave Narrative Project, Texas (pt. 1), 297.

65 “Testimony of Tom Holland,” Slave Narrative Project, Texas (pt. 2), 147.
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mass conspiracy, many thousands of Texas freedman turned out to vote.®® Black men living in
counties with a federal garrison were much more difficult to intimidate than those living outside
the protection of Union soldiers.®” The Republicans, still overrepresented in the electorate,
managed to control the constitutional convention, and state politics through the early 1870s.

The Republican delegates to the constitutional convention tended toward infighting and
factionalism, but they found unity in addressing the problem of violent crime.%® A special
committee investigating “lawlessness and crime” cataloged the murders, attacks, and sprees
committed with racial or political motives. They found 939 homicides between 1865 and the
summer of 1868, and a disproportionate number of them were freedmen killed by white hands. ®
Another committee argued that the epidemic of violence, which had worsened over the past year,
rendered fair and impartial elections impossible until at least 1869. This was an effort to
circumvent elections that Republicans feared losing due to intimidation of black voters, and it
ultimately failed. In spite of that, the information gathered and published in the attempt only
strengthened the party’s claim that Democrats embraced violence to have their way. Included in
the committee’s statement was the annual report of General Reynolds, which told of the rise of

the Ku Klux Klan, conspiracies to intimidate freedman voters, and declared that “the civil law

% On KKK as a mass conspiracy, see Trelease, White Terror. James M. Smallwood argues persuasively that Klan
activities in Texas fit within Trelease’s definition. Smallwood, “When the Klan Rode,” 12.

7 For examples of federal soldiers protecting black voters and the integrity of elections in 1868 and 1869, see
Campbell, Grass-Roots Reconstruction, 120, 154-155.

%8 Republicans broke into four competing factions during the Reconstruction Convention in 1868-1869, and in 1868
the party itself divided into two competing wings. Edmund J. Davis and George T. Ruby headed a coalition of West
Texas Unionists and the Union League (dominated by freedmen) called the Radical Republicans, while Elisha M.
Pease and A. J. Hamilton represented the proponents of a party based primarily on white participation called
Conservative Republicans. See Moneyhon, Republicanism in Reconstruction Texas, 96-98.

% Journal of the Reconstruction Convention (1868-1869), 193-203, 194. White and black Texans were murdered in
about equal numbers, which is itself a dramatic overrepresentation of the state’s African American population,
which constituted about 30% of the state overall. To make matters worse, the overwhelming majority of freedman
deaths were committed by whites (373 of 429), yet only ten white deaths came at the hands of freedmen.
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east of the Trinity river is almost a dead letter.”’® The “frightful story of blood” contained within
the pages of these two reports became the evidentiary foundation for a Republican law-and-order
platform in upcoming elections.”! Republican politicians, especially the supporters of convention
president and gubernatorial prospect Edmund J. Davis, felt threatened by their political enemies
and did all in their power to protect themselves and their voters. Members of the convention
were so concerned about becoming a special target that they worried about “the custom of
carrying concealed weapons [which] is openly indulged in by spectators and others who visit this
Convention, in the lobbies and elsewhere.”’? For this reason, they passed a resolution banning all
deadly weapons in the statehouse and authorizing the sergeant-at-arms to arrest all violators.

The delegates overwhelmingly supported limitations upon the right to bear arms, not only
in special circumstances like their own, but across the state. The new constitution protected the
right of every person (not just citizens) “to keep and bear arms, in the lawful defence of himself
or the State, under such regulations as the Legislature may prescribe.””® The addition of a
proviso authorizing legislative regulation may seem like a slight alteration, but it actually
amounted to a dramatic increase in the state’s police power over its residents. Never before had a
Texas constitution clearly delegated such authority to the legislature, and never before had state
politicians agreed that such a delegation was permissible. In 1845, when a number of lawmakers
tried to insert just such a proviso into the Texas constitution, an opposition arose claiming that

legislative regulation would violate the sovereign rights of free men and citizens. The delegates

70 See Report and Declaration of Special Committee on the condition of the State concerning elections, in Journal of
the Reconstruction Convention (1868-1869), 107-115.

" Journal of the Reconstruction Convention (1868-1869), 194.

2 Journal of the Reconstruction Convention (1868-1869), 248. Stephen Halbrook has stated that the resolution
targeted the delegates themselves for disarmament, but that they continued to carry weapons into the debate
chamber; this claim misconstrues the intent of the delegates and the purpose of the resolution, which was to protect
them from armed spectators and visitors. See Halbrook, “The Right to Bear Arms in Texas,” 654-658.

73 Tex. Const. of 1869, art. I, § XIII.
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in the 1868-1869 convention rejected that argument. This alteration represented a victory for two
groups: those who, like Throckmorton, wanted an end to the unregulated right to bear arms; and
those who, like the Radical Republicans, supported transformational changes to the state that
broadened the scope of its authority.” The problem of violent crime was so severe, and so
intertwined with “the evil practice of carrying private or concealed weapons about the person,””’
as to merit an augmentation of the state’s police power. Though the Reconstruction program of
the Radical Republicans in the US Congress forced states to respect many federal rights and
guarantees like due process, equal suffrage, and birthright citizenship, it did not extend to the
incorporation of the Bill of Rights by the states.”® The Eleventh Legislature cited the prospect of
such incorporation in their rejection of the Fourteenth Amendment in 1866, but their fears
proved baseless because Republicans never pressed the issue. Whatever the reasons for the
policy, it saved Texas Republicans from being beholden to the strictures of the Second
Amendment that inevitably would have protected gun-toting rowdies, criminals, outlaws, and

other perpetrators of political or racial violence from the supervisory eye of state government.’’

74 Gerstle contrasts the desire among Americans to carry out transformational changes to American federal law and
governance, versus the improvisational reality. He claims that historians like Richard Bensel have been similarly
drawn to the idea of a specific moment or crisis that “transformed” the role of the federal government in American
life. Here I make deliberate use of his transformational versus improvisational dichotomy, with the caveat that Texas
during Reconstruction gave life to both approaches in its political discussions about weapon regulations. See
Gerstle, Liberty and Coercion, 91-93. See also Richard Bensel, Yankee Leviathan: The Origins of Central State
Authority in America, 1859-1877 (New York: Cambridge University Press, 1991).

5 Quoted statements made by W. R. Fayle of Harris County. See Journal of the Reconstruction Convention (1868-
1869), 152.

76 See Gerstle, Liberty and Coercion, 82-86.

77 Legal historian Laura Edwards has said, “Ultimately, the integration of a formerly enslaved population into the
polity required changes in the basic relations between the federal government and the states, as well as the legal
status of all citizens, regardless of race.” See Edwards, “The Civil War and Reconstruction,” 327. On incorporation,
see Gerstle, Liberty and Coercion, 84-85; Elizabeth Dale, “Criminal Justice in the United States,” in The Cambridge
History of Law in America: Volume II, eds. Grossberg and Tomlins, 139-140. On incorporation and the Second
Amendment, see Carole Emberton, “The Limits of Incorporation: Violence, Gun Rights, and Gun Regulation in the
Reconstruction South,” Stanford Law and Policy Review 17 (2006): 615-634; Leslie Friedman Goldstein, “The
Specter of the Second Amendment: Rereading Slaughterhouse and Cruikshank,” Studies in American Political
Development 21 (Fall 2007): 131-148.
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With the approval of the new constitution and the successful election of a new civil
government, Texans found themselves back on the road to readmission to the Union. The happy
event took place in the spring of 1870 with the words “the said State of Texas is entitled to
representation in the Congress of the United States.”’® As federal intervention and the protection
of Union soldiers and Bureau agents waned, the law-and-order platform of the ascendant
Republican party became increasingly important. The leader of the Radical wing of the
Republicans, Edmund J. Davis, won election to the governor’s office and quickly outlined his
vision for restoring peace and tranquility across the state. The problem posed by local majorities
willing to harass, intimidate, and assault racial or political minorities could only be resolved by
increasing the police presence of the state government. There were two ways in which such a
presence could be invigorated: reorganization of a loyal militia, and creation of a police force
with statewide jurisdiction.

A militia, composed as it was of regular citizens, posed a special problem because a
majority of Texas residents opposed the Republican party and black suffrage. Davis confronted
this dilemma by pushing for an elite National Guard within the militia loyal to himself, and
greater gubernatorial control over deploying the force and placing lawless areas under martial
law. There was no doubt that all Texas lawmakers supported a reorganization of the militia—the
Indian problem still lingering along the frontier ensured that; but the fear of executive tyranny,
such an important component in the American political tradition, threatened to derail the project.
Davis’s skeptics received no reassurance from his request to form a State Police force, either. To
ensure the fair and equal enforcement of the laws everywhere, he called for a police system

“embracing the whole State under one head, and that the police of the different cities, the sheriffs

78 Sanger, ed., Statutes at Large, Acts of the Thirty-ninth Congress, Vol. 26 (1871), 80-81.
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and their deputies and constables, be made a part of that general police, to act in concert with it,
and to be subject to the orders of the chief.” Davis envisioned the force to be like the Texas
Rangers in the sense of having statewide jurisdiction, but it was to be focused on the arrest of
criminals and the supervision of local law enforcement, rather than concerned with the Indian
question. An Adjutant General would oversee both the militia and State Police organizations.
The final piece of this three-tiered law-and-order platform was arms regulation. Davis reminded
the legislators that they enjoyed a newfound control over the “privilege” of bearing arms and he
asked them to pass restrictions “calculated to prevent the abuse of it.” His justification hearkened
back to Throckmorton’s in 1866: “There is no doubt that to the universal habit of carrying arms
is largely to be attributed the frequency of homicides in this State.”” Politics aside, both men
drew the conclusion that the disease of lawlessness could not be cured without removing small
weapons from circulation in public; they also agreed that the state government had the authority
to pass and the capability to enforce such laws.

A number of Republican lawmakers heeded Davis’s call by introducing bills and
resolutions on the subject of regulating weapons. A representative from South Texas, L. B.
Camp, was the first House member to act. Camp had spent many years in northeast Texas
(Upshur County) but moved west in the 1850s. Like Throckmorton, he voted against the
Ordinance of Secession, but diverged from the former governor by refusing to support the
Confederacy for the duration of the war. Rather than introduce his own bill, Camp’s idea was to
have the House Judiciary Committee draft one. That committee had a solid Republican majority,
four of whom were fellow Radicals. His resolution described “the custom of carrying deadly

weapons upon the person” as “demoralizing in its effects, and . . . the fruitful source of many of

7 House Journal, (1870), 17-31, 18, 19.
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the crimes which have stained our fair name abroad.”®® The House ultimately adopted the Camp
Resolution by an overwhelming margin of 76:2.3! Not content to allow the Judiciary Committee
all the fun, three other Radicals introduced bills “to levy a tax on fire arms,” “to prohibit the
carrying of six-shooters and other revolving pistols,” and to ban “the carrying of pistols, bowie
knives, and daggers.”®? The Judiciary Committee did not support the tax-based bill, but the other
two formed a foundation for its response to the Camp Resolution. That response came in the
form of a substitute for the two bills, to be called HB 297, “an act to suppress the carrying of
deadly weapons except in case of self-defense, or lawful defense of the State.”%?

The Judiciary Committee’s recommendation stands as one of the toughest, most
comprehensive weapon regulation bills ever introduced in the Texas statehouse. The bill broke
with tradition in a number of ways. First, it used specific language to define “deadly weapons.”
Banned arms included “any pistol, dirk, sword in a cane, spear, bowie knife or any other knives
manufactured and sold for the purpose of offense and defense.” Second, the bill did not limit its
scope only to concealed weapons, instead criminalizing “any person having or carrying about his
person” any of the aforementioned articles. This was an important innovation that outlawed
certain ways of carrying a particular kind of weapon. The bill did not apply to rifles, muskets, or
shotguns; nor did it prohibit people from keeping weapons in their bags, wagons, or luggage.
Long guns were virtually impossible to conceal, and weapons stowed away were much less

likely to be used in an altercation than those carried on the hip. There were a few exceptions to

8 House Journal (1870), 44.

81 The only nay votes were H. C. Ellis, a Democrat from Wood County, and George H. Slaughter, a Radical
Republican from Smith County. Slaughter became the Twelfth Legislature’s strongest opponent of arms regulation
in the House. See House Journal (1870), 90-91.

82 See House Journal (1870), 50, 61. In order from first to last these bills are HB 9 (Sheriff, Fort Bend-RA), HB 10
(Grothaus, DeWitt-RA), and HB 35 (Dorris, Caldwell-RA). Bill files for HB 9 and HB 10 are no longer extant.
House Bill 35, 12the Leg., 1* Called sess. (1870), TSLAC.

8 House Journal (1870), 750, 391, 418.
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the extensive reach of HB 297, but even those were limited or complicated. The most obvious of
these included carrying a prohibited weapon “for the lawful defense of the State, or as a peace
officer” or within any “frontier county and liable to incursions of hostile Indians.” The more
convoluted exemptions involved bearing arms in self-defense or while traveling. A person
arrested for violating the weapons ban could, ex post facto, justify his action by showing “that he
was in danger of an attack . . . that such danger was immediate and pressing, and was of such a
nature as to alarm a person of ordinary courage.” But the exemption disappeared if “this danger
had its origin in a difficulty first commenced by the accused.” Slightly simpler was the
dispensation offered to people heading to Mexico, Indian Territory, or frontier counties of Texas.
These travelers most certainly needed deadly weapons for self-defense, and HB 297
acknowledged that fact. But the bill required them to inform their local court clerk in advance
and pay him fifty cents for a special license stamped with the seal of the district court. This was a
cumbersome and expensive requirement that promised to tax not only the clerk’s time, but the
traveler’s patience. HB 297 also made it expensive to appeal a guilty judgment and summarily
fired any peace officer who failed to enforce it.3*

By creating the draconian HB 297, the Judiciary Committee went in a direction that
Camp did not expect. As soon as the House took up the bill for engrossment and amendments, he
moved for a postponement. When the time finally arrived to return to the subject, Camp
introduced a substitute bill. He was joined in his opposition to HB 297 by an East Texas
representative named George Slaughter, a fellow Radical Republican. Slaughter had cast one of

the two votes against the Camp Resolution in the opening days of the session, so his alliance

8 Law officers could be dismissed not only on a grand jury indictment, but merely on information presented to any
magistrate. This is startlingly low evidentiary threshold for such a severe penalty, suggesting that it provided a way
for besieged Republicans to replace the many sheriffs and constables who refused arrest white attackers and Klan
groups. See House Bill 297, 12% Leg., 1% Called sess. (1870) TSLAC.
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with Camp was one of convenience. Where Camp disliked the particular bill, Slaughter
disagreed with the entire project. The ultimate cause of his hostility toward arms regulation is
unknown, but it may have stemmed from the fact that he held public office as a newcomer and
Radical in a particularly troubled part of the state. In the summer of 1867 he arrived in Smith
County as a protége of George W. Whitmore, who represented East Texas in the US Congress.
Slaughter quickly became a local officeholder and eventually rose to the rank of vice-president
of the Texas Union League. He was firmly tied to the Union League in political matters, so his
rejection of a measure intended to protect freedmen is mysterious. There are two possible
reasons for his divergence from fellow Radicals. First, he may have found his sidearm a great
comfort in a town experiencing what the local Bureau agent called “open warfare.”® Second, he
represented East Texas, a region where whites’ hatred of African Americans drove many a
Republican into the arms of the Democratic Party; Slaughter could have participated in the
Union League out of political savvy rather than sincerity.®® Camp and Slaughter worked together
to have the House appoint a special committee to review HB 297 alongside the Camp substitute
and hammer out a compromise. The Republicans controlled the committee with three Radicals,
one moderate Republican, one Democrat, and two men of unknown affiliation.®” The

compromise bill they presented to the House members the next day was HB 297 minus the

85 Barbara Leah Clayton, “The Lone Star Conspiracy: Racial Violence and Ku Klux Klan Terror in Post-Civil War
Texas, 1865-1877” (master’s thesis, Ok. State Univ., 1979), 43-48.
https://shareok.org/bitstream/handle/11244/15795/Thesis-1986-C6221.pdf?sequence=1.

8 Moneyhon, Republicanism in Reconstruction Texas, 157-158, 245. Outside of Moneyhon’s contribution on the
subject, very little information exists on Slaughter and his politics. His political mentor, George Whitmore, was part
of the Radical Davis-Ruby faction comprised primarily of West Texans and blacks. It is intriguing that the East
Texans Whitmore and Slaughter would ally with the Davis-Ruby group rather than the James and Webster Flanagan
faction committed to commercial development in East Texas. On the factions within the party, see Moneyhon,
Republicanism in Reconstruction Texas, 83-86, 250-252. On Whitmore as a pro-Davis Radical, see Handbook of
Texas Online, Randolph B. Campbell, “Whitmore, George Washington,” accessed August 08, 2018,
http://www.tshaonline.org/handbook/online/articles/fwh43.

87 Members were Burnet (R), Williams, Locke, Cooper (RA), McLean (D), Hawkins and Moore (Unknown)
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licensing requirement for armed travelers.®® The details of Camp’s opposition to HB 297 remains
unknown, but removing the cumbersome licensing section ended up being sufficient to earn his
support.

When House members dedicated themselves to amending and passing this
groundbreaking measure, they made the bill so stringent as to be abortive. Additions like giving
half the assessed fine to the informant or placing even greater restrictions upon people carrying
weapons for self-defense might have been popular in the lower chamber, but they would not
likely meet with Senate approval. For this reason, HB 297 as amended by the House stood no
chance of becoming law. Notwithstanding this political folly, the representatives voted
overwhelmingly in favor of its passage with even thirteen Democrats supporting it. These
delegates represented North and Northeast Texas, where outlaw gangs, Klan groups, and other
criminals made violence an everyday occurrence and a serious problem. The Republicans voted
as a bloc and even Slaughter toed the party line. The nay votes came mostly from Democrats

who lived in or near the frontier counties still subject to Indian attacks (see Fig. 2.1).

88 Camp’s substitute bill is not extant, so the substance of his opposition to HB 297 remains a matter of speculation.
On the history of HB 297, see House Journal (1870), 391, 418, 475, 480.
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Fig. 2.1. Map of Democratic votes on HB 297, 1870.

Democratic vote for HB 297

Democratic vote against HB 297

Despite the time and political pressure expended by House Republicans on HB 297, their
endeavor went down as a failure. Their counterparts in the Senate crafted a much simpler bill
that actually became law. Senator Ebenezer Dohoney, a Democrat from Northeast Texas,
introduced a complicated bill similar to HB 297 that died at the hands of the Judiciary

Committee—complex policies that involved special licensing processes did not meet with
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senatorial approval.®® Constructing the perfect bill that did just enough disarming to reduce crime
without trampling on constitutional rights began with a recommendation by Mijamin Priest, a
Radical from Rusk County in East Texas.”® The main thrust of his bill represented a position
capable of garnering strong bipartisan support in both chambers. In fact, the very same text
appeared in the amended HB 297 as its third section. Priest’s bill simply made it a misdemeanor
to “have about his person” deadly weapons in certain specified locations. “A bowie knife, dirk or
butcher knife, or firearms, whether known as a six-shooter, gun, or pistol of any kind”’ could not
be taken to “any church or religious assembly, any school room . . ., social party . . ., or to any
election precinct on the day or days of any election.” The most significant aspect of the bill was
its clarity in proscribing certain kinds of weapons (which included long guns) from specific
locations. A policy like this promised to allow local officials to enforce it without the burden of
special licenses and exemptions. If a man felt threatened he could carry a pistol, as long as he did
not take it to events that could become riotous. Similarly, black Texans could gather together for
worship, parties, and educational meetings as long as they did not take weapons with them. The
kinds of locations and events protected by the law were the very ones that most frequently
became targets of Klan or other white vigilante violence.

Priest was in a position to personally usher his bill through the Senate Judiciary
Committee because he served as its chairman. Still, the committee’s substantial Democratic
presence required him to accept alterations and support a substitute bill. A controversial second
section of Priest’s original bill required a direct tax of five dollars on “every five shooter, six
shooter or other pistol or firearms of any name or description kept for use to be carried about the

person.” Though the verbiage is clumsy and vague, Priest did not intend this tax to apply to long

8 Senate Bill 57, 12" Leg., 1%t Called sess. (1870), TSLAC; Senate Journal (1870), 76-77.
% On Priest, see Spaw, The Texas Senate, 108-109.
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guns. These larger, heavier firearms could not be “carried about the person” in the same way that
a pistol could. Not only was this tax quite expensive (a pistol cost anywhere from ten to twenty
dollars, so it was a quarter or more of the item’s value), it required the statewide registration of
all small firearms. The only time something like this had been considered before was in 1861
when the House considered creating an inventory of firearms that could be put into military
service. If such a survey was politically impossible during wartime, it stands to reason that it
remained unfeasible afterward. Priest’s registration idea died in his own committee, so he
recommended the passage of a substitute bill that eliminated the offending section.”!

Priest’s bill, labeled SB 20, quickly passed through the Senate because of a little-known
controversy that erupted in the summer of 1870. As Davis might have anticipated, a cohort of
lawmakers took issue with the centralization of gubernatorial power inherent in the militia and
State Police laws. Most of these lawmakers were Democrats whose antipathy toward Davis
motivated them as much as their political principles, but some Republicans joined their ranks. As
early as 1868, Texas Republicans began dividing into two competing factions. Radical
Republicans aligned with Davis and tended to support the political goals of West Texas and
freedmen. Conservative Republicans rallied around A. J. Hamilton and Pease and were known
for their opposition to the complex ab initio cause out of concern that it would hinder railroad
development. Conservative Republicans tended to hail from East and Central Texas, and they
sometimes found common ground with Democrats on racial matters.”> An important segment of
the Conservative Republican coalition was a collection of East Texas delegates organized around

the father-son duo of James and Webster Flanagan. The younger Flanagan held a seat in the state

°! House Bill 129, 9™ Leg., Reg. sess. (1861-1862), TSLAC. Senate Bill 20, 12" Leg., 1% Called sess. (1870),
TSLAC; Senate Journal (1870), 61, 97-98; Gammel (comp.), Gammel’s Laws, 5:237.
%2 On the divisions among Republicans, see Moneyhon, Republicanism in Reconstruction Texas, 96-98, 107-108.
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senate and pursued his section’s interests from there. His impeccable Republican credentials and
strong political connections turned him into the leader of these anti-Davis critics who marched
out of the senate chamber to prevent a quorum and stall debate on the militia bill. The sergeant-
at-arms forced “the bolters” back into the chamber, but most of them were placed under arrest
for violating the rules of the senate. For about three weeks, these nine senators were prohibited
from participating in deliberations.”® What machinations remained open to the vocal minority of
anti-Davis senators in a Radical-dominated legislature evaporated with the absence of so many
men. A whole host of Republican measures passed rapidly through the chamber with little or no
amendment. These included the militia bill, the State Police bill, and even SB 20.%*

At this point, after the senate’s passage of SB 20, and after the return of the arrested
Democrats, Matthew Gaines stood up and asked his fellow senators to consider the arms
regulation proposed by the House (HB 297). Gaines was one of the eleven African Americans in
the Twelfth Legislature and a notable Republican leader in the black-majority Washington
County. As one of the few political spokesmen for the state’s freedmen, Gaines preferred HB
297 because it prohibited the carrying of weapons in public with very limited exceptions;
banning weapons from certain events and locations simply was not good enough to protect black
Texans. For the supporters of a tougher bill, the everyday carrying of weapons for self-defense
still permitted by SB 20 created an atmosphere of distrust that abetted violence and intimidation.
In a show of Radical Republican solidarity and power, the senate suspended the rules to read HB

297 and sent it to the Judiciary Committee. A few days later Mijamin Priest reported to his

93 Spaw, The Texas Senate, 123-126; Moneyhon, Republicanism in Reconstruction Texas, 91, 139-142. Flanagan
worked out a Deal with the Davis faction to trade passage of a bill friendly to the Southern Pacific in exchange for
the Militia bill. Upon the advice of his cabinet, Davis vetoed the Southern Pacific bill out of concern for the state
budget, further alienating Flanagan and his allies. On Flanagan, see Spaw, The Texas Senate, 97-100.

%4 Senate Journal (1870), 307-308, 320-321.

75

Compendium_Roth
Page 2060



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16707 Page 226 of
402

fellows that his committee supported the goal of HB 297 but did not have the time to consider it
in detail. The senate did not take up the issue again before the end of the session.

Even though the Senate lacked the time and political will to enact a stringent arms
regulation law in 1870, the passage of SB 20 by the House marked a new departure for the state
in terms of gun control. This first significant curtailment of the right to bear arms in Texas went
into effect in October of 1870, just three months before the regular session of the Twelfth
Legislature (January to May, 1871). During closing weeks of 1870, the Republican majority of
the legislators decided to strengthen the law-and-order platform of the Davis administration. The
State Police and militia laws received attention, as did the deadly weapons regulation. The
intervening months had highlighted the shortcomings of these laws which, despite representing
an unparalleled consolidation of state government power, did not go as far as Davis wanted. The
militia and State Police were only partially organized due to a lack of funding; there were not
enough state policemen, so Davis asked for the appointment of a reserve corps of “special”
policemen in each county who could respond in an emergency; the law “forbidding weapons in
public spaces” was insufficient to quell the violence and needed to be strengthened.”® The pro-
Davis Radicals in the legislature followed the governor’s instructions, but in doing so alienated
moderates and set the stage for the collapse of Reconstruction and statewide Republicanism in
1874.

All the action involved in amending the weapons regulation law took place in the House.
The most important contributors in that chamber were Francis Gray Franks, William Sheriff, and
Frederick Grothaus, all Radical Republicans. They represented counties along the Gulf Coast and

hailed from Wharton, Fort Bend, and DeWitt Counties, respectively—all places with sizeable

%5 Senate Journal, (1871), 30-33.
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black populations. Each of the proposed bills followed the basic design of HB 297 by prohibiting
the carrying of certain specified weapons “about the person,” but the House Judiciary Committee
considered Grothaus’s, HB 115, “best calculated to secure the end sought to be attained.”®® The
committee did not specify the shortcomings of the other two bills, but Franks’s was weak and
poorly written and Sheriff’s retained some of the requirements that House members had removed
from the abortive HB 297 at the previous session.”” Even though the House had passed over their
bills, Sheriff and Franks joined the ranks of the Grothaus bill’s supporters. The House had
specified a particular day to consider Grothaus’s HB 115, but when that day arrived the debate
became exceedingly contentious. Thirty members absented themselves, making the bill’s
supporters struggle to achieve a quorum and carry on regular business. A critical mass of
lawmakers, mostly Democrats alongside George Slaughter, obstructed the bill’s passage at every
turn. They offered outlandish amendments sure to kill it, like a recommendation that violation be
upgraded to a felony and carry at least one year in the penitentiary; they tried to overturn the
quorum present and adjourn the House; they relied upon complicated rules to keep the debate
going endlessly so that the bill’s supporters would surrender. On each count the champions of
HB 115, about sixty members, held their ground and pushed the bill along. It helped their cause
that the Speaker of the House, Ira H. Evans, represented a staunchly Republican district and was

an ally of Davis (see Fig. 2.2).”8

% House Journal (1871), 443-444.
97 Sheriffs bill kept the cumbersome licensing requirement for travelers.
% The entire day of March 9, 1871 was spent debating this bill in the House. See House Journal (1871), 523-533.
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Fig. 2.2. House votes on HB 115, 1871.

Vote for HB 115
Vote against HB 115
Votes split on HB 115

Grothaus and his allies fashioned HB 115 in the image of its predecessor, HB 297, with
some important differences. HB 115 prohibited “carrying on or about his person, saddle, or in his
saddle bags any pistol, dirk, dagger, slung-shot, sword-cane, spear, brass knuckles, bowie-knife,
or any other kind of knife manufactured or sold for the purposes of offense or defense.” The
forms of carrying as well as the list of prohibited weapons were much more expansive than
before, indicating that the lawmakers sought to address ambiguities present in the preceding law.

They removed the monetary incentive to inform on neighbors violating the law; it promised
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better enforcement, but at the expense of county coffers desperately seeking money for
infrastructure improvements. The Senate made sure to add a proviso explicitly stating what types
of “civil officers” would be exempted, and under what conditions. Exemption from HB 115 only
applied to police, militiamen, sheriffs, and revenue and civil officers “while engaged in the
discharge of their official duties.” But they added new exemptions, such as one for travelers
(regardless of their destination), one for residents of frontier counties, and one for anyone
“fearing an unlawful attack on his person” that is “immediate and pressing.” The penalty entailed
forfeiture of the weapon and a fine from twenty-five to one hundred dollars, and repeat offenders
could be sentenced to jail time in addition to the fine. Interestingly, the full text of SB 20 (the
law already on the books and being superseded) remained within this new bill. Taking the
aforementioned deadly weapons “or other fire arm” to certain events or places was a
misdemeanor punishable by a much heftier fine of fifty to five hundred dollars. Appealing a
guilty verdict was costly, requiring a bond of at least two hundred dollars. Money from fines,
bonds, and even the sale or auction of forfeited deadly weapons had to be allocated to “repair and
maintenance of public roads.” Finally, any magistrate or officer who failed to properly enforce
this law faced dismissal, prosecution, and a fine of up to five hundred dollars.”

This bill became the 1871 Texas deadly weapon ban—one of the first comprehensive
arms control laws in American history. In their bid to protect African Americans and nurture free
labor in the South, Texas Republicans ended up championing a measure capable of dramatically

changing the way men dressed and behaved in public.'? No longer could they carry a pistol on

% Gammel (comp.), Gammel’s Laws, 6:927; House Journal (1871), 443-444, 523-533; House Bill 115, 12 Leg.,
Reg. sess. (1871), TSLAC.

190 Some scholars have mistakenly attributed the gun laws of the Reconstruction era to the racist sentiments held by
Confederate sympathizers. In fact, these comprehensive weapons regulations tended to be enacted by Republican
governments in the states of the former Confederacy. Examples of scholarship that ascribe exclusive authorship of
early gun laws to racism, Democrats, and former Confederates include Kevin Yuill, “ ‘Better Die Fighting against
Injustice than to Die Like a Dog’: African-Americans and Guns, 1866-1941,” in A Cultural History of Firearms in
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the hip, or a bowie knife on the belt; no longer could they resort to ad hoc duels or knife fights to
settle their scores—fisticuffs would have to do. Like any law, it proved impossible to fully
enforce, but supporters still sang its praises. One reporter lamented that some reputable men
continued the old practice of settling scores “at the muzzle of a six-shooter.” He went on to say
that “no commentary is needed, to convince good men, not only of the wisdom of the law
prohibiting the carrying of firearms, and other deadly weapons, but also of the necessity of its
rigid enforcement.”!®! Near the end of his term in office, Davis acknowledged the weapon ban as
an important measure “for the preservation of the peace” which had a “most happy effect” upon
the state. The victory was not merely one of restraint and law over passion and disorder; it was a
strategic political victory for the Republicans. One Republican commentator summed up his
party’s sentiment well when he said, “The Democrats are sullen and angry because the firearm
bill has robbed rowdies of their six-shooters, their bowie knives and their sword canes; let us
continue to disarm rowdies and murderers, to stop bloody affrays, and to thus oppose the
Democracy.”!??

Forcing Texans to leave their weapons at home remained a controversial policy that
contributed to the erosion of Davis’s support among Texas Republicans. Moderates from within
his own wing of the party became disenchanted with Davis because of his promotion of

executive power, and many defected to the Conservative Republicans. Though Davis was well

within his rights when he declared martial law in three separate Texas counties between 1871

the Age of Empire, eds. Karen Jones, Giacomo Macola, and David Welch (New York: Routledge, 2013), 211-229.
Nineteenth-century Southerners recognized the correlation between weapon regulations and Republican
governments: “It has been the policy of the Radicals in some of the other States, to disarm the people while
overrunning the country, with a mercenary soldiery; how far this effort will be made in Texas, will be determined to
some extent, by the provisions of that act supported by the administration, on the subject of wearing deadly
weapons.” Tri-Weekly State Gazette (Austin, TX), March 15, 1871.

101 “The District Court,” San Antonio Daily Express (San Antonio, TX) April 2, 1871.

102 «“A Good Lesson,” Houston Daily Union (Houston, TX), June 30, 1871.
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and 1873, doing so alienated many voters. White Texans, even many Republicans, perceived
these declarations as affronts to white honor and violations of white supremacy. Each came in
response to a racially charged riot or shootout, and those usually began with black State Police
officers trying to make white men follow the law. The most outrageous occurred in Limestone
County in 1871 when a black State Policeman named Mitch Cotton ended up in a shootout after
demanding that a white man abide by the deadly weapon law. The consequences for Davis and
local Republicans proved catastrophic, with several deaths and a Democratic electoral victory
through fraud and intimidation.'®* Criminalizing what many people considered the “normal”
manly behavior of carrying a weapon made it easy for Davis’s detractors to portray him as a
loathsome tyrant. Democrats and Conservative Republicans met together in 1871 trying to form
an anti-Davis coalition. The two groups remained too far apart to form a political alliance, but
they found much common ground in decrying high taxes and bemoaning that “the people have
been disarmed throughout the State, notwithstanding their constitutional right ‘to keep and bear
arms’.”!%* But their concern was not limited to the disarming of the people; such disarmament
only posed a threat to their liberty because the hated State Police and State Guard, associated
with Davis and falsely presumed to be staffed by freedmen, “are armed, and lord it over the land,
while the citizen dare not . . . bear arms to defend himself.”!%> Lockean liberalism was at play
here, but so was a white male chauvinism that could not countenance the trappings of manly

authority in black hands. Senator Gaines had identified this sentiment the previous year when he

193 Barry A. Crouch, The Governor’s Hounds: The Texas State Police, 1870-1873 (Austin: University of Texas
Press, 2011), 93-115; Reginald G. Jayne, “Martial Law in Reconstruction Texas” (master’s thesis, Sam Houston
State Univ., 2005), 59-82; Moneyhon, Texas after the Civil War, 142-143; Campbell, Gone to Texas, 281.

104 Note that they referred here to the Texas Constitution of 1869, not the US Constitution. Again, the
“incorporation” of the Bill of Rights to make it apply to state governments had not yet taken place.

195 This is the Tax-Payers Convention. On the meeting, see Handbook of Texas Online, Carl H. Moneyhon, “Tax-
Payers’ Convention,” accessed August 02, 2018, http://www.tshaonline.org/handbook/online/articles/v{tO1.
Quotation from S. Rep. No. 42-41, pt. 1 at 426 (1872).
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claimed that “the idea of gentlemen of my color being armed and riding around after
desperadoes” was the root of white opposition to the State Police and militia bills.'%

The momentum of the Texas Democrats surged as they scored victories in elections for
state offices and the US Congress. By 1873, Democrats controlled the state legislature and
looked forward to inaugurating a Democratic governor-elect, Richard Coke. Davis hoped for the
intervention of the Grant administration to nullify the results and preserve his administration, but
the national party had grown tired of reconstructing the South. The embattled governor insisted
on finishing out his term in office, but armed Coke supporters forced his resignation in January
1874. Thus ended the Republican control over state government, and for all intents and purposes,
ended Reconstruction in Texas.

Slowly but surely, one by one, Texas county governments returned to the Democratic
fold over the next decade or so. Democrats in the Thirteenth Legislature swiftly dismantled
Davis’s law-and-order platform by curtailing the governor’s authority over the militia and
disbanding the State Police. Interestingly, despite the hue and cry against it, the 1871 weapon
ban stayed in place. Lawmakers found it much less threatening once its detested enforcers had
been eliminated. No doubt they, like the US congressmen writing in 1872, recognized that the
situation in Texas had improved over the past few years. Yes, their world had proverbially
“turned upside down” during the revolution that was Republican rule between 1868 and 1873;
but that enemy had been defeated and his inventions either destroyed or turned to Democratic

ends. The ubiquitous violence so prevalent in the South and Old Southwest during antebellum

years exploded in the aftermath of the war, but a combination of innovative legal changes and a

196 State Journal Appendix: Containing Official Report of the Debates and Proceedings of the Twelfth Legislature of
the State of Texas (Austin: Tracy, Siemering, & Co., 1870), 82. Quoted in Moneyhon, Republicanism in
Reconstruction Texas, 139.
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strong executive branch had restored some semblance of order during the Davis administration.
The “tyranny and lawlessness which was, before the war, open and unrestrained” had been
rechanneled and concentrated into isolated, localized episodes of extreme violence. This
transition made for a South characterized by “more general order and peace . . . than before the
war,” though the violent episodes became steadily more brutal and reached the point of
becoming sacred rituals within white communities.'®” I speak here of the forms of ritualized
racial violence that we categorize under the heading of lynching—occasions when town-
dwelling, be-suited men could release the “fearsome passion” that had been expected of their
antebellum slaveholding forefathers. The generalized, low-level violence that invariably
followed gun-toters was on its way out, to be replaced by the concentrated, high-level violence
of local “wars,” large-scale shootouts, riots, and lynching. How that process unfolded is the

subject of the following chapters.

197 The majority report of the Joint Select Committee to inquire into the condition of affairs in the late
insurrectionary states declared: “It is the general testimony of old citizens of the South that, notwithstanding the
conspiracy known as the Ku Klux Klan, there is more general order and peace in the South than before the war;
while this may surprise those familiar with the recent disorders, and unfamiliar with southern society before the war,
we deem the statement not extravagant, for the conspiracy appears to us an attempt to exercise in localities, in
despite of law, that tyranny and lawlessness which was, before the war, open and unrestrained, and more general, if
not so cruel. We should remember how common it was to scourge colored men, and how perilous for northern
citizens or southern emancipationists to be found in the Gulf States. How freely the revolver and the knife were used
in the renconter or the duel.” See S. Rep. No. 42-41, pt. 1 at 271 (1872).
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“The Proper Costume of a Gentleman™: ggil;;‘se 2&3 Constitutionality from English to Miller

History textbooks mark the end of Reconstruction in 1877, when Republican Rutherford
B. Hayes took office and, by way of an agreement reached with Democrats the previous year,
ordered the last of the Union soldiers in the former Confederacy to stand down. The Hayes-
Tilden Agreement ended an electoral crisis, but more importantly, acceded to political reality in
the South: Democrats had larger numbers and were better organized than Republicans, and their
often ruthless tactics had long since delivered much of the South to the Democracy. This process,
referred to as Redemption, took place in Texas beginning in 1872. By 1874, Democrats had
regained control of the state legislature, the governor’s office, and a host of county governments.
Some counties stayed in Republican hands a while longer, but Texas was well on its way to
becoming a one-party state.

The self-professed Redeemers expressed their goals and explained their actions in martial
terms. For this reason, disarming black men and disqualifying them from military service
became important battles to be fought and won at any cost. Political culture of the day
intertwined manhood, martial service, and citizenship into a complex web that had previously
been the exclusive domain of white men. The elevation of black men to legal equality, political
participation, and the bearing of arms as citizen-soldiers was an affront to most white men, even
those sympathetic to parts of the Republican platform.! Higher taxes, scandals, and the
consolidation of executive power did not help Edmund J. Davis’s cause, but the root of the issue

was race—in the end, white racial solidarity trumped all other considerations among the majority

! For a review of the “citizen-soldier” concept and its connection to the bearing of arms in martial sense, see Cornell,
A Well-Regulated Militia, 3-7, 13-18.
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of Texas voters.? Restoring white men to their previously held status as the socio-political elite
was accomplished via the degradation of black men. Their voting rights were not taken away
quite yet, but they found themselves purged from militias, disarmed, and suddenly vulnerable to
the white, Democratic majority in Texas. One of the first acts pursued by the Redeemer
government was to replace the militia law that Republicans had worked so hard to pass, and to
empower the adjutant general to collect state arms that had been distributed to militia units. In
this manner, the biracial and black militia companies formed to protect Republican voters by
going toe-to-toe with white paramilitary groups were disarmed, disbanded, and disempowered.
Democrats followed up this legislation by authorizing the formation of dozens of rifle
companies, all of which received state-supplied weapons and ammunition. Bearing arms in
defense of the state reverted to a privilege for white men only.>

The popular images that later generations of white Americans held about the
“redemption” of the South from the slough of racial equality reinforced this connection between
white triumph and black disarmament. In his novel 7he Clansman, North Carolina author
Thomas Dixon wrote a denouement in which the local black militia members laid their arms at
the feet of the white Klan that defeated them.* The scene was also portrayed in the film version,
The Birth of a Nation. These symbolically laden images could also revolve around white leagues,

which were armed groups that emerged in the mid- and late-1870s, after masked terrorism

2 On Davis and his political difficulties, see Carl Moneyhon, Edmund J. Davis of Texas: Civil War General,
Republican Leader, Reconstruction Governor (Fort Worth: TCU Press, 2010).

3 A few black militia units remained throughout the late nineteenth century. However, they were used in ceremonial
capacity rather than deployed in a martial capacity. On Redemption as a restoration of white manhood, see
Emberton, Beyond Redemption; for gender analysis of the Civil War era more generally, see Whites, The Civil War
as a Crisis in Gender; Nina Silber, The Romance of Reunion: Northerners and the South, 1865-1900 (Chapel Hill:
University of North Carolina Press, 1993); Nancy Bercaw, Gendered Freedom. Race, Rights, and the Politics of
Household in the Delta, 1861-1875 (Gainesville: University of Florida Press, 2003).

4 Thomas Dixon, The Clansman: An Historical Romance of the Ku Klux Klan (New York: Grosset & Dunlap, 1905),
340-341.
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became a crime punishable by federal rather than state courts. In the early twentieth century,
writers like Thomas Nelson Page celebrated the honorable and patriotic white men who
“overthrew” the corrupt governments imposing “negro domination” during Reconstruction. The
intersection of manhood, martial service, and citizenship was the very heart of the racial tensions
within the former Confederacy during the waning years of Reconstruction. None other than
William A. Dunning identified “the crux of the race issue” as the black militia units perceived to
be tyrannizing white Democrats. “Respectable whites would not serve with the blacks in the
militia; the Republican state governments would not . . . exclude the blacks from the military
service; the mere suggestion of employing the blacks alone in such service turned every white
into practically a sympathizer with the Ku Klux.” There is no doubt that the claims made by
freedmen upon Southern society, their embrace of what historian Carole Emberton has called
“martial manhood,” drove white Southerners to their violent mode of Redemption. This
remembrance of the collapse of Reconstruction as one of physical and metaphorical restoration
of white manhood resonated with Southern audiences because it was largely true.’

In the decade or so following their electoral triumph in 1874, Texas Democrats worked
hard to shore up their political power. They repealed most of Davis’s legislative
accomplishments, harried the Republican Party to insignificance, and dramatically reduced state
expenditures (and therefore taxes). While placing their political and fiscal houses in order, they
got their physical house in order, too. The legislature spent a tremendous amount of time
overseeing the financing and construction of a new state capitol, a process that took over a

decade. The single-mindedness of Democrats to undo politically and fiscally what had been done

5 Thomas Nelson Page, The Negro: The Southerner’s Problem (New York: Charles Scribner’s Sons, 1904); William
A. Dunning, “The Undoing of Reconstruction,” in Essays on the Civil War and Reconstruction and Related Topics
(1897, repr., New York: The Macmillan Company, 1904), 357; Emberton, Beyond Redemption, 103-105.
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during the Davis administration left them lacking the will or the popular mandate to amend or
otherwise pay attention to the deadly weapons ban. Some efforts were made to repeal it, and a
few amendatory bills were introduced, but none became law; attention remained focused
elsewhere. The only notable legislative event on the subject was the passage of a new state
constitution in 1876. It not only retained a right to bear arms but continued the legislature’s
authority to regulate “the wearing of arms” so long as those requirements were undertaken “with
a view to prevent crime.”® It was no minor irony that the Democrats who had complained about
their disarmament by the “tyrannical” Davis took a crucial step in perpetuating strict gun control
laws in Texas.

In their effort to consolidate their power statewide, Democrats encountered a difficult
obstacle in the shape of reform-minded groups. The Patrons of Husbandry (called Grangers) and
later Greenbackers threatened party unity, and in the case of the Greenbackers, pursued a fusion
ticket with Republicans that posed the prospect of interracial solidarity. The agrarian reformers
of Texas, and the southern and western states more generally, have received a great deal of
scholarly attention (deservedly so); but calls for reform reached beyond economic issues to
embrace legal ones, too.” Just like the economic reformers who proposed innovative policies to
improve middle class life in the South and West, legal reformers looked for ways to improve the

administration of justice in Texas in order to make the state safe for investment and demographic

6 Tex. Const. of 1876, art. I, § 23. “Every citizen shall have the right to keep and bear arms in the lawful defense of
himself or the State; but the Legislature shall have power by law to regulate the wearing of arms with a view to
prevent crime.”

7 Notable works on agrarian reform movements during the late-nineteenth century include Charles Postel, The
Populist Vision (New York: Oxford University Press, 2007); Lawrence Goodwyn, Democratic Promise: The
Populist Moment in America (New York: Oxford University Press, 1976); Elizabeth Sanders, The Roots of Reform:
Farmers, Workers, and the American State, 1877-1917 (Chicago: University of Chicago Press, 1999); Gretchen
Ritter, Goldbugs and Greenbacks: The Antimonopoly Tradition and the Politics of Finance in America (New York:
Cambridge University Press, 1997). Postel, especially, addresses some of the larger social goals of these reform
groups, but they are almost universally studied separately from more mundane movements, like legal reform.
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growth. The culmination of this movement was the adoption of a new penal code in 1879, and
again in 1895. Within this context of legal reform and legislative preoccupation with other
matters, the appellate judges of Texas found themselves poised to flesh out the meaning, intent,
and constitutionality of the deadly weapons ban. Their decisions shed light upon some of the
most significant and intriguing aspects of late nineteenth-century jurisprudence, including the
scope of the Fourteenth Amendment and the treatment of male lethal violence under the law. The
legal history of “the pistol law” during the two decades after its passage also shows us the
federally approved accumulation of state power, and an altogether different view of the Second

Amendment than the one we are familiar with.®

The first and most significant issue about the deadly weapons ban to be addressed by the Texas
Supreme Court was its constitutionality. In light of the state’s recent insertion of legislative
regulation upon the right to bear arms, this seemed like a simple question with a straightforward
answer. Nonetheless, as is customary in American jurisprudence, a case worked its way to the
highest court in order to test the validity of the act, indeed the validity of the constitution’s
authorization for legislative regulation. That case was English v. State of Texas (1872).°

The Texas court system was as much a victim of socio-political upheaval in the 1860s
and 1870s as the state legislature. The Civil War led many courts from the municipal level up to
the state supreme court to suspend regular business. The general chaos following surrender

meant that the judicial system as a whole did not begin operating properly until 1866, and even

8 On the general political landscape in Texas following Reconstruction, See Campbell, Gone to Texas, 304-320;
Patrick G. Williams, Beyond Redemption: Texas Democrats after Reconstruction (College Station: Texas A&M
University Press, 2007); Alwyn Barr, Reconstruction to Reform: Texas Politics, 1876-1901 (Austin: University of
Texas Press, 1971; Seymour V. Connor, Texas: A History (New York: Thomas Y. Crowell Company, 1971), 275-
282.

% English v. State of Texas, 35 Tex. 473 (1872).
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then judges at all levels faced a backlog of cases. An attitude of intransigence on the part of the
James W. Throckmorton faction then in control of the state prompted federal intervention, as was
discussed in the previous chapter. That intervention reached into the judicial system, and a
number of Texas judges were removed from office as an “impediment to Reconstruction.”!® The
entire Texas Supreme Court was dissolved, to be replaced by military appointees.!' This short-
lived Military Court headed up the state judiciary from 1867 to 1870 before the new constitution
of 1869 provided for a constitutionally sanctioned court system. That system involved a Texas
Supreme Court made up of three justices appointed by the governor and subject to senatorial
approval. This Reconstruction Court, often referred to as the Semicolon Court, heard the first
appeals arising from the deadly weapons ban, including English v. State."?

The prohibition against knives and pistols in public places went into effect in the autumn
of 1871. There is no way to know how many violators were arrested by law enforcement
officials during its first few weeks, but a sufficient number appealed their guilty verdicts to merit
the consolidation of three appeals into one decision. William English carried an out-of-repair
pistol in town one day while he was drunk; worshippers in church one morning saw the handle of
a butcher knife showing in the waistband of William Daniels’s pants; the particulars of G. W.
Carter’s offense remain unknown because the court did not receive a brief on his behalf. The
attorney arguing the appellant’s case was a man named Reuben A. Reeves, who later became a
judge of the Texas Supreme Court. Reeves’s case rested upon several claims about the deadly

weapons ban. First, he claimed that it violated the Second Amendment to the US Constitution;

19 These judges included Reuben A. Reeves, Robert S. Gould, and John Ireland, each of whom later won
appointment or election to the Texas Supreme Court.

! Richard Coke, Oran M. Roberts, and George Fleming Moore were among the judges of the dissolved high court.
Coke, upon winning the governorship, named Roberts and Moore to a reconfigured state supreme court. Roberts
went on to be governor, too.

12 On the Texas Supreme Court, see James L. Haley, The Texas Supreme Court: A Narrative History, 1836-1986
(Austin: University of Texas Press, 2013).
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second, it violated the Texas Constitution of 1869; third, it deprived Texans of customary rights
such as self-defense. Writing for the court, justice Moses Walker, an Ohio native and Union
veteran, disagreed profoundly with each of Reeves’s arguments. '

In his defense of the law against the Second Amendment claim, Walker made an
interesting argument. Jurists up to this point in American history generally agreed that the Bill of
Rights protected Americans from interference by the national government, on the part of the US
Congress or the president. Those rights did not protect citizens from interference on the part of
their own state governments. Civil rights were a state matter, generally guaranteed by a bill of
rights within each state constitution. Walker gave a nod to this sharp division of power between
the state and national sovereignties but immediately admitted that the right to bear arms was one
of the few enumerated in the Bill of Rights that did “bind both the state and national
legislatures.” This was a direct quotation of Joel Prentiss Bishop, a leading jurist of the time.
Walker concurred with Bishop that the Second Amendment had some role to play in protecting
the right of all Americans to bear arms, but only in a strictly martial sense. As Bishop put it:
“The [Second Amendment] provision protects only the right to ‘keep’ such ‘arms’ as are used for
purposes of war, in distinction from those which are employed in quarrels and broils . . . . In like
manner, the right to ‘bear’ arms refers merely to the military way of using them, not to their use
for bravado or affray.” The kind of weapons protected included: muskets, bayonets, sabres,
cavalry pistols, artillery, and side arms. The weapons named in the ban, however, “belong to no

military vocabulary,” and calling the “instruments” prohibited in the statute “proper or necessary

13 Walker has been labeled by some scholars as the most successful “carpetbagger” in Texas. Born in Ohio, Walker
became involved in Texas politics after serving the Freedmen’s Bureau as an officer in the Union Army. He sought
election to the US Congress as part of the Texas delegation, but lost. On Walker, see Haley, Texas Supreme Court,
81-82; Handbook of Texas Online, Randolph B. Campbell, “Walker, Moses B.,” accessed October 09, 2018,
http://www.tshaonline.org/handbook/online/articles/fwa2l.
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arms of a ‘well-regulated militia’ is simply ridiculous.” Walker went on to condemn Reeve’s
appeal to the Second Amendment in the most forceful way possible: “No kind of travesty,
however subtle or ingenious could so misconstrue this provision of the constitution of the United
States, as to make it cover and protect that pernicious vice, from which so many murders,
assassinations, and deadly assaults have sprung, and which it was doubtless the intention of the
legislature to punish and prohibit.”!*

Walker declared the law in harmony with the state constitution, too. The bill of rights
within that document stated that “Every person shall have the right to keep and bear arms, in the
lawful defence of himself or the State, under such regulations as the Legislature may
prescribe.”!® The idea that the weapons ban could possibly contravene this constitutional
guarantee seemed preposterous to Walker and elicited a vehement response: “We confess it
appears to us little short of ridiculous, that any one should claim the right to carry upon his
person any of the mischievous devices inhibited by the statute, into a peaceable public assembly.
... The history of our whole country but too well justifies the enactment of such laws.” !¢

Though Walker only gave cursory attention to the third claim (that the weapons ban
deprived Texans of customary rights), his position remains important to understanding the
purpose, intent, and justification of gun laws in Texas and elsewhere at this time. He relied upon
the police power vested in the state government to defend the deadly weapons ban, and indeed
all regulations that advanced “the happiness and well being of the people.” The court held that

“whatever conduct offends against public morals or public decency comes within the range of

legislative authority.” This expansive view of police power aligned with the opinion composed

14 English v. State of Texas, 35 Tex. 473 (1872).
15 Tex. Const. of 1869, art. I, §XIII.
16 English v. State of Texas (1872).
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by United States Supreme Court Justice Samuel F. Miller in Slaughterhouse Cases the following
year.

The 5-4 majority in that case protected a state-chartered corporation given a monopoly
over all animal slaughtering in the area surrounding New Orleans. The state of Louisiana was
responsible for the health and safety of its residents and therefore had the authority to enact any
regulation necessary to achieve that end, including the formation of a corporation with special
privileges. Miller said, “Upon [police power] depends the security of social order, the life and
health of the citizen, the comfort of an existence in a thickly populated community, the
enjoyment of private social life, and the beneficial use of property.” The plaintiffs, a group of
butchers inconvenienced by the new law, relied upon the anti-monopoly tradition of England to
make their case, but Miller dismissed their claim. In England, monopolies had been granted by
the monarch “in derogation of the rights of his subjects . . . in which the people were
unrepresented, and their interests uncared for.” The situation in Louisiana was altogether
different because the members creating the monopoly were the duly elected representatives of
the people. Since the early days of the republic, the states—those “laboratories of democracy”—
had wielded all power necessary to provide for the common weal in accordance with the
sensibilities of the voters. Thus the butchers of Louisiana who had brought the cases needed
legislative rather than judicial redress.!’

The decision in Slaughterhouse Cases firmly reestablished state police power against the
centralizing tendencies of much of the Republicans’ legislative accomplishments.'® In fact,
Miller’s concluding words underscored the importance of maintaining the proper “balance

between State and Federal power,” which had been envisioned by the nation’s founders. This

17 Slaughterhouse Cases, 83 U.S. 36 (1873).
18 Gerstle, Liberty and Coercion, 278-282.
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reaffirmation marked an important event in postbellum jurisprudence because the enemies of the
Republicans had long raised the specter national supremacy over the states as the ultimate source
of their opposition. After the US Supreme Court clearly declared that states had the right to enact
any “police regulation” for the common good, including forming a monopoly corporation, it
became less important for states to claim that power themselves. For this reason, the second case
addressing the constitutionality of the Texas deadly weapons ban sidestepped the subject of state
police power.

In the waning days of 1873, Texas’s Reconstruction Court handed down a controversial
decision that nullified the results of the recent gubernatorial election in which Democrat Richard
Coke defeated Republican Edmund J. Davis. The court technically made the correct decision,
which hinged upon the placement of a semicolon in the state constitution’s section outlining
procedures for gubernatorial elections. The pro-Republican outcome of the case led many Texas
Democrats to believe that the state’s highest court had rendered a partisan opinion. Davis had
appointed all three members of the court, and they shared political interests. Armed paramilitary
forces rendered moot this infamous “Semicolon Case” (Ex parte Rodriguez) when they
physically removed Davis from the governor’s office. The court’s decision seemed to
substantiate every negative claim made by Democrats against their Republican opponents,
particularly the charge that they were undemocratic tyrants more interested in imposing their will
than listening to the people. For this reason, Coke, a former member of the state’s high court,
promised to restore power to the people, the voters, and the democratic majority. The legislature,
friendly to Coke, paved the way for him to appoint an entirely new court by passing an
amendment to the state constitution. In 1874, the Texas Supreme Court became a five-man body

appointed by the governor and subject to senatorial approval. Coke’s appointees represented the
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will of the people as expressed in the recent election—although fraud undoubtedly marred the
results of that contest. This Redeemer Court included the last of the judicial appointees in Texas;
voters began electing judges under the new state constitution in 1876, and it has been that way
ever since.!”

The Redeemer Court, which claimed Oran M. Roberts as its chief and Reuben A. Reeves
as one of its associate judges, took another stab at the constitutionality of “the pistol law.”?° The
case was State of Texas v. Duke (1875), in which a black man named George Duke was arrested
for carrying a pistol but succeeded in having the indictment quashed on a technicality. The
attorney representing the state sought to have the technicality overruled and the indictment
vindicated so that Duke could face prosecution.?! Ultimately, the court determined that the
technicality should stand, and that the case should be dismissed. The points at issue in Duke did
not directly involve constitutionality, yet the judges ventured onto the subject. That they sought
out the constitutional question indicates their desire to adjust the precedent that had been set in
English.

The Redeemer Court concurred with the Reconstruction Court in holding that the law did
not violate either the US or Texas Constitutions but differed in some important respects. First,
the new court did not claim police power to justify the enactment of the law. Judge Robert Gould

wrote the opinion for the court and stated, “We are not called on to lay down general rules,

19 Haley, Texas Supreme Court, 83-89; Moneyon, Texas after the Civil War, 194-199.

20 Haley, Texas Supreme Court, 88-90.

21 State of Texas v. Duke 42 Tex. 455 (1874). The technicality in question was whether an indictment must
“negative” (negate, or rule out) the exceptions to the law. In other words, did the indictment itself need to state that
the violator was not a peace officer, or had no reason to fear a lethal attack, or was not traveling at the time of the
offense. Custom regarding this law in its first several years of enforcement had not required the indictment to
negative the exceptions, but the court in Duke reversed that opinion. This reversal made it incumbent upon grand
juries to ascertain whether a legitimate defense existed before they granted an indictment. This policy likely
advantaged violators whose cases went to a grand jury over those who faced summary charges in a municipal,
justice, or county court.
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prescribing how far legislative regulation may be extended, without trespassing on the rights of
the citizen.” Without defining the limits of legislative authority, Gould declared the deadly
weapons ban “a legitimate and highly proper regulation.” This sidestepping of the police power
issue indicates agreement with the decision in English, and a recognition that cases like
Slaughterhouse rendered the repetition of it unnecessary. Second, Gould’s opinion altered the
court’s position on the kinds of “arms” protected by the state constitution. Where Walker had
limited the scope of the guarantee to weapons used for militia purposes, Gould understood the
term “in a more comprehensive sense” that included “arms as are commonly kept . . . and
appropriate for open and manly use in self-defense.”??

The third and final departure from the Reconstruction Court’s decision in English is so
consequential as to deserve a more detailed analysis. The Redeemer Court forthrightly declared
that the Second Amendment and the entire Bill of Rights “were intended to be limitations upon
the power of the government of the thirteen States, and not on the powers of the State
governments.” Moreover, despite Walker’s prior quotation of Bishop to the contrary, such
separation of powers “has been long regarded as the settled construction.” This statement
rejected an important jurisprudential concept, called incorporation, which relates to the first
section of the Fourteenth Amendment. The relevant passage says, “No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United States;

nor shall any State deprive any person of life, liberty, or property, without due process of law;

nor deny to any person within its jurisdiction the equal protection of the laws.”?* The idea behind

22 This is a significant distinction because Gould intimated that sticking with the English ruling might place common
weapons (like shotguns, rifles, and pistols) beyond the scope of constitutional protection. Anyone who follows the
contemporary gun debates knows the gravity of that problem: a weapon not protected constitutionally could possibly
be subject to confiscation or some other unwanted governmental interference.

2 U.S. Const. amend. XIV.
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incorporation is that one or all of these three clauses (Privileges and Immunities, Due Process,
and Equal Protection) effectively incorporate the Bill of Rights onto the state governments.
The architects of the Fourteenth Amendment, a cohort of northern Republicans,
undoubtedly intended it to make the state governments beholden to the Bill of Rights just as the
national government was. There has been much scholarly debate over the question of whether
the American people understood their intention, but the Texas politicians who rejected the
Fourteenth Amendment in 1866 certainly did.?* Recall that Throckmorton’s faction of
Conservatives (most of whom had previously been, and later reverted to being, Democrats)
controlled the state apparatus immediately following the Civil War. Members of the legislature
grounded their opposition to the proposed Fourteenth Amendment in the claim that “there is
scarcely any limit to the power sought to be transferred by this section from the States to the
United States.” They clearly understood that the first section of the amendment signaled at a
minimum incorporation of the Bill of Rights onto the states: “Its object is . . . under the color of
generality, to declare negroes to be citizens of the several States, and as such entitled to all ‘the

privileges and immunities’ of white citizens; in these privileges would be embraced the exercise

24 There is a rich field of literature on the subject of incorporation, beginning with William Winslow Crosskey,
Charles Fairman, and Raoul Berger in the mid-twentieth century. More recent scholarship on the subject includes
Michael Kent Curtis, No State Shall Abridge: The Fourteenth Amendment and the Bill of Rights (Durham: Duke
University Press, 1986); Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction (New Haven: Yale
University Press, 1998). A revisionist interpretation has arisen from Bryan H. Wildenthal that the framers of the
Amendment intended incorporation, and that Miller’s Slaughterhouse opinion actually represented a “compromise”
between radical incorporationists and anti-incorporationists that bound the state governments to respect the Bill of
Rights. His is joined by Gerard Magliocca, Kevin Newsom, and Leslie Friedman Goldstein. See Goldstein, “The
Specter of the Second Amendment”; Bryan H. Wildenthal, “The Lost Compromise: Reassessing the Early
Understanding in Courts and Congress on Incorporation of the Bill of Rights in the Fourteenth Amendment,” Ohio
State Law Journal 61, no. 3 (2000): 1051-1174; Gerard N. Magliocca, “Why Did the Incorporation of the Bill of
Rights Fail in the Late Nineteenth Century?” Minnesota Law Review 94, no. 1 (2009): 102-139; Kevin Christopher
Newsom, “Setting Incorporationism Straight: A Reinterpretation of the Slaughterhouse Cases,” Yale Law Journal
109, no. 4 (2000): 643-744; An even-handed reply to the revisionists has come from George C. Thomas and is the
best introduction to the dispute. George C. Thomas, II1, “The Riddle of the Fourteenth Amendment: A Response to
Professor Wildenthal,” Ohio State Law Journal 68, no. 6 (2007): 1627-1657.
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of suffrage at the polls, participation in jury duty in all cases, bearing arms in the militia, and
other matters which need not here be enumerated.”?

Regardless of the intentions of its framers or the impressions of its detractors, the
Fourteenth Amendment did not effect incorporation—the US Supreme Court made sure of it.2% A
series of cases in the early and mid-1870s raised the prospect of incorporation, and in each case
the court skirted the subject or rejected it outright.?” Justice Miller’s opinion in Slaughterhouse
Cases (1873) has become notorious and widely reviled as the one that started the court on the
path of effectively nullifying the Fourteenth Amendment. This understanding of the case,
however, has been challenged by a cadre of exceptionally sharp legal scholars who claim that
Miller actually intended the amendment to incorporate the Bill of Rights, just no civil rights or
civic privileges beyond that. But in the end, both sides of that debate must accede to the fact that
Slaughterhouse, even if it did not reject incorporation outright, certainly circumscribed its
potential effects. Many scholars have read this with a skeptical eye and decided that the
overwhelmingly Republican court of the 1870s was in fact secretly plotting the demise of
Reconstruction. This is an exceedingly cynical, and therefore unsatisfactory, interpretation of the

historical record.?® One alternative is the aforementioned thesis that Slaughterhouse represented

%5 House Journal (1866), 577-583.

26 To this day, certain guarantees listed in the Bill of Rights remain unincorporated. Those incorporated rights have
been made so via the Due Process Clause of the Fourteenth Amendment, while the Privileges and Immunities
Clause is all but irrelevant. The only case decided on the basis of the Privileges and Immunities Clause of the
Fourteenth Amendment is Saenz v. Roe, 526 U.S. 489 (1999). The subsequent cases include: Walker v. Sauvinet, 92
U.S. 90 (1876) and U.S. v. Cruikshank, 92 U.S. 542 (1876).

27 These cases include: Slaughterhouse Cases; Walker v. Sauvinet; U.S. v. Cruikshank; Twitchell v. Commonwealth
74 U.S. 321 (1868); Edwards v. Elliott, 88 U.S. 532 (1874); U.S. v. Avery, 13 Wall. 251 (1872).

28 Leslie Friedman Goldstein similarly doubts the idea that Republican, antislavery judges would conspire to
overthrow Reconstruction. To adhere to this view requires accepting a number of inconsistencies, like Miller’s
antislavery background and strong defense of the Reconstruction Amendments, and the court’s defense of black
voting rights in cases arising from the election of 1876. See Goldstein, “The Specter of the Second Amendment,”
136-144. On the unfortunate consequences of overly cynical interpretation, see Rita Felski, The Limits of Critique
(Chicago: University of Chicago Press, 2015).
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a compromise position between the two extremes of non-incorporation on the one hand, and the
utter hollowing out of state sovereignty on the other.?’

Another compelling alternative to the traditional view of Slaughterhouse hinges upon the
Second Amendment. This position holds that a fear of incorporating the Second Amendment led
Miller and the court majority to pump the brakes on the whole incorporation project. While a
cursory look at this scenario might prompt an observer to ascribe to Justice Miller the same lousy
motivations so proudly displayed by Texas Conservatives back in 1866, this interpretation would
have us do the opposite. The Republican state governments in the former Confederacy
desperately needed to retain police power over the right to bear arms so that they could put down
armed paramilitaries like the Klan and white leagues. Incorporating the Second Amendment
threatened to empower those terroristic insurgencies and further weaken the very governments
seeking to carry out the vision of the Republican Party as encapsulated within the Reconstruction
Amendments (XIII, XIV, and XV). Shortly before hearing arguments for Slaughterhouse, the US
Supreme Court confronted the grim reality of pursuing incorporation, even when limited to the
Bill of Rights. In one of the cases arising from the Ku Klux Klan trials in South Carolina, a
Klansman defendant claimed that the Fourteenth Amendment guaranteed to armed militia groups
like his (unofficial though they were) the right to bear arms as citizens of the Palmetto State and

the United States.*° The court successfully sidestepped the issue, but Slaughterhouse, coming

2% Wildenthal, “The Lost Compromise.” See also Goldstein, “The Specter of the Second Amendment,” 134.
Goldstein cites the scholarship of Michael Les Benedict, which argues that the preservation of federalism motivated
the US Supreme Court opinions that curtailed the scope of the Fourteenth Amendment. See Michael Les Benedict,
“Preserving Federalism: Reconstruction and the Waite Court,” The Supreme Court Review (1978): 39-79.

30 Goldstein, “The Specter of the Second Amendment,” 137-138 at n. 32.
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swift on that case’s heels, offered an opportunity to circumscribe incorporation for the security of
Southern governments in a decision untarnished by issues of race and Reconstruction. !
Whatever the motivations of Miller in his vague, noncommittal stance on incorporation in
Slaughterhouse, the fact is that soon thereafter the court rendered an explicit decision on
incorporation, at least insofar as it pertained to the right to bear arms. The case U.S. v.
Cruikshank (1875) sounded the death knell for the idea. It arose from the Colfax Massacre in
Louisiana, in which competing black and white armed militias entered into a pitched battle over
control of the town of Colfax. The white forces won the day but soon came under fire from
federal troops. Afterward, dozens of the “redeemers” faced indictment and prosecution in federal
court for violating the civil rights of local freedmen. The few who received guilty verdicts
appealed and made their way up to the US Supreme Court. This is another of the detested
Reconstruction era cases because it favored the defendants and clipped the wings of the
Fourteenth Amendment. Writing for a unanimous court, Chief Justice Morrison Waite
unambiguously rejected the idea that “bearing arms for a lawful purpose” was a constitutionally
protected right of US citizens. “This is not a right granted by the Constitution. Neither is it in any
manner dependent upon that instrument for its existence. . . . This is one of the amendments that
has no other effect than to restrict the powers of the national government, leaving the people to
look for their protection against any violation by their fellow citizens . . . to what is called . . .
‘powers which relate to merely municipal legislation, or what was, perhaps, more properly called

internal police.””*

31 An illuminating excerpt from Goldstein’s argument holds: “It is at least plausible that the Court found it more
seemly to indicate vaguely that the Bill of Rights had not been incorporated against the states, and then later to find
other ways to protect rights of peaceable assembly.” Goldstein, “The Specter of the Second Amendment,” 146.

32 Quotation from The City of New York v. Miln in U.S. v. Cruikshank.
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In fact, respect for state police power formed an underlying theme in the Cruikshank
opinion, much as it had in Slaughterhouse just a few years earlier. The justices feared the
repercussions of removing so much authority from the states and placing it within federal
jurisdiction. Such was not the intention of the nation’s founders, nor was it in harmony with
existing jurisprudence. Waite reviewed the basic tenets of federalism, the division of powers
between two sovereign layers of government. Referring to the national government, Waite wrote,
“Within the scope of its powers, as enumerated and defined, it is supreme, and above the States;
but beyond, it has no existence. . . . The Government of the United States is one of delegated
powers alone. Its authority is defined and limited by the Constitution. All powers not granted to
it by that instrument are reserved to the States or the people.” Here was a repudiation of the
incorporation argument as a violation of state police power. It is important to note that the state
government receiving this reaffirmation of its authority was the Republican one of Louisiana, led
at that time by William P. Kellogg. The US Supreme Court refused to accept responsibility for
protecting the right of black Louisianans to “bear arms for any lawful purpose” and by doing so
circumvented any similar claim by white league members. In a roundabout way, then,
Slaughterhouse and Cruikshank bolstered the authority of besieged Republican governments; the
problem was that they often lacked the power and legitimacy to act on that authority.

The Slaughterhouse and Cruikshank decisions received attention from the leading men of
Texas, a class whose ranks overflowed with trained lawyers. Several influential papers carried
updates on Cruikshank, in particular.®* Surely the perspective of a Southern Democrat was that

the decisions supported the forces seeking the economic improvement and metaphorical

33 Texas commentators well understood the implications of Cruikshank in terms of reaffirming state police power.
See, for example, “Reserved Rights,” Galveston Daily News (Galveston, TX), April 7, 1875. The case received
substantial coverage in “The Negroes are Arming” and “The Grant Parish Prisoners,” Weekly Democratic Statesman
(Austin, TX) June 18, 1874.
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“redemption” of the former Confederacy. State governments still retained all the powers that
they held prior to the Fourteenth Amendment, prior to the Reconstruction Acts, indeed prior the
Civil War—save legally sanctioning slavery. As long as the state governments avoided racially
motivated discrimination and oppression, the national government would refrain from
interference. Thus state courts regained jurisdiction over the vast majority of criminal cases,
including conspiracies to suppress voting—a crime that the US Congress had attempted to place
within federal jurisdiction. If the US Supreme Court justices believed that they had protected the
Republican governments of the South, they were sorely mistaken. Just as the deadly weapons
ban, originally a shield for Republican voters, became a tool of their oppression under the
Redeemers, so the swollen view of state police power became a liability for all Southern
Republicans once those governments fell into the hands of Democrats. Groups of private citizens
(Democrats) could intimidate black voters and, if caught, face prosecution in friendly
(Democratic-controlled) state courts rather than federal ones. The Fourteenth Amendment and
the whole host of Reconstruction-era legislation did not apply because individuals committed the
racially discriminatory crime, not the state.

This series of state and federal cases from English to Cruikshank set a firm precedent that
the government of Texas had the authority both to protect the right to bear arms and to regulate
that right. The new constitution of 1876 carried on this tradition, and few constitutionality claims
made their way to the appellate courts in Texas.** That new constitution altered the makeup of
the state judiciary in significant ways. First, all appellate judges became subject to popular

elections and held six-year terms. Second, the jurisdiction of criminal appeals cases changed.

34 The 1876 constitution, discussed in greater detail in the following chapter, declared that: “Every citizen shall have
the right to keep and bear arms in the lawful defense of himself or the State; but the Legislature shall have power by
law to regulate the wearing of arms with a view to prevent crime.” Texas Const. of 1876, art. I §XXIII.
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The Texas Supreme Court limited itself solely to civil cases appealed from District Court, while
a new Court of Appeals heard all criminal appeals, alongside civil appeals arising from County
Court. Lawmakers created this new appellate jurisdiction to assist the state’s highest court with
its caseload, which faced a two-year backlog. The revised judiciary worked for about twenty
years but the problem of overcrowded dockets remained and ultimately prompted a constitutional
amendment to create an appellate court exclusively dedicated to criminal cases. That body, the
Court of Criminal Appeals, became the court of last resort for all criminal appeals and remains
so today.*’

The Court of Appeals (and later Court of Criminal Appeals) heard few arguments against
the constitutionality of the deadly weapons ban. One case, from 1878, took issue with the law’s
requirement that convicted violators surrender the weapon in question. The attorney general
argued that forfeiture formed a significant part of the ban’s crime-prevention power. Losing
one’s property, especially if it were valuable, acted as an incentive to abide by the law. The
court, however, disagreed. “While [the legislature] has the power to regulate the wearing of
arms, it has not the power by legislation to take a citizen’s arms away from him.” Thus ended
forfeiture as part of the penalty.® Shortly after this, an intriguing case wended its way to the
Court of Appeals. A defendant arrested for carrying a pistol argued that having the weapon upon
his person did not place him “beyond the constitutional privilege.” The court found this defense
so weak that its response consisted of “We think it did.”?’

The constitutionality of the pistol law came under examination one final time in the

nineteenth century, but by the US Supreme Court rather than a state court. The case Miller v.

35 Texas Const. of 1876, art. III; Haley, Texas Supreme Court, 91; Handbook of Texas Online, Paul Womack,
“Judiciary,” accessed October 19, 2018, http://www.tshaonline.org/handbook/online/articles/jzjO1.

36 Jennings v. State of Texas, 5 Tex. Cr. App. 298 (1878).

37 Lewis v. State of Texas, 7 Tex. Cr. App. 567. (1880).
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Texas originated in Dallas, Texas in 1892. A white man named Franklin P. Miller spent a
number of weeks or months subject to harassment by local Dallas police officers.*® The officers
gave him a hard time because Miller was rumored to be involved in an intimate relationship with
his African American live-in cook. A neighbor even testified that he had seen Miller “with a
nigger child in his arms and a pistol in his other hand.””?° Miller claimed that the terrible
treatment he received at the hands of neighbors and police drove him to purchase a pistol for
self-protection. One day, Miller took to the streets with his pistol and vowed revenge upon the
two “blue coated sons-of-bitches” who patrolled his section of town.*’ The policemen heard
about it afterward and decided to arrest him the next morning for unlawfully carrying a pistol. A
shootout erupted when they went to his house, and one of the officers died in the fracas. Miller
claimed self-defense, that they fired first; the surviving policeman testified the opposite, that
Miller preemptively shot at them. Miller was arrested on the charge of first-degree murder and
became infamous throughout Texas as a cop-killer.

Miller’s case is a complex one in which he made numerous claims on appeal. These
included the assertion that being arrested without a warrant was unconstitutional, that the judge
in his case improperly charged the jury, and that he was unfairly denied a continuance and
change of venue. At no point did his attorneys argue to a Texas court that the deadly weapons
ban violated the Second Amendment. It was not until Miller’s attorneys appealed from the Texas
Court of Criminal Appeals to the US Supreme Court that they made a case for the

unconstitutionality of the deadly weapons ban. This was a fatal mistake because the federal

38 Cynthia Leonardatos, David B. Kopel, and Stephen P. Halbrook, “Miller versus Texas: Police Violence, Race
Relations, Capital Punishment, and Gun-Toting in Texas in the Nineteenth Century—and Today,” Journal of Law
and Policy Review 9 (2001): 737-766.

3 Miller v. State of Texas, 32 Tex. Cr. App. 319, 329 (1893).

40 Miller v. State of Texas (1893).
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justices could not decide a case based on argumentation that was not presented at the court of
original jurisdiction. Still, they repeated the settled law from Cruikshank, that the Second
Amendment “operate[s] only upon the federal power, and [has] no reference whatever to
proceedings in state courts.”*! Miller v. Texas became the last word on the constitutionality of
the Texas deadly weapons ban, and the US Supreme Court did not hear any Second Amendment
arguments for another fifty years (in a case that is, confusingly, also named Miller). In that case,
U.S. v. Miller (1939), the regulations being reviewed were federal, and the justices maintained
their opinion that the regulation of a right was not tantamount to the negation of it.*?

Though the jurisprudence pertaining to the pistol law repeatedly upheld its
constitutionality, such consistency on other legal issues arising from the law proved impossible.
Vexatious questions perennially pestered the court throughout the late-nineteenth century, among
them: Who exactly is a “traveler” exempted by the law? Who specifically is a “peace officer,”
and may he carry a weapon when off-duty? What does it mean to carry a weapon “about the
person”? Just how important is the intent of the violator? The justices charged with hearing
criminal appeals provided answers to these questions during the first two decades of the deadly
weapons ban’s existence, though they were subject to change.

A legal issue that quickly garnered the attention of appellate judges was the problem of
carrying a pistol to or from a point of sale. None of the exemptions to the deadly weapons ban

provided security for persons transporting a pistol home from a sale or repair, or while

4 Miller v. State of Texas, (1893); Miller v. Texas, 153 U.S. 535 (1894).

2 U.S. v. Miller, 307 U.S. 174 (1939). Cynthia Leonardatos, David B. Kopel, and Stephen P. Halbrook have
collaborated on an article pertaining to Miller v. Texas and determined that the US Supreme Court did not see the
incorporation issue as settled law in 1894. They argue that the procedural errors made by the appellant, Miller,
foreclosed consideration of a topic that the court would have been interested in adjudicating. Fascinating though
their interpretation may be, a straightforward reading of Miller demonstrates the court’s clear reaffirmation of anti-
incorporation precedent in cases like Cruikshank and Twitchell. See Leonardatos, Kopel, and Halbrook, “Miller
versus Texas,” 763-764.
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purchasing ammunition. Some of the lower level judges and juries employed what we might call
a textualist approach to enforcement of this law by convicting men who had done nothing more
than this. Two cases in particular stand out in this regard: Christian v. State of Texas and
Waddell v. State of Texas.** In the former, William Christian entered into a deal with his
neighbor to purchase a pistol from him. As he walked across the street to his home with the
newly acquired weapon, he was arrested for unlawfully carrying it. A jury convicted him
because, technically, he did not fall within any of the exemptions (not being a traveler, peace
officer, militiaman in service, resident of frontier county, etc.). In the latter case, C. W. Waddell
purchased a pair of pistols and carried them to another store to buy ammunition for them. He
then took them to his home fifteen miles away, only to be arrested later for breaking the pistol
law.

In both of these cases the appellate court scolded the lower-court judges for permitting
the law to be enforced in such an unfair way. Moses Walker of the pro-Republican
Reconstruction Court wrote the Waddell opinion and declared that the arrest amounted to a
violation of Waddell’s constitutional right to keep a weapon for the defense of his family.
Waddell never intended to break the law, and his actions “did not constitute a violation of the
spirit of the law regulating the keeping and bearing of deadly weapons.” The intention of the
legislature also became an important element in the case. The goal of the lawmakers was “to
suppress the absurd and vicious practice” of carrying deadly weapons, not to unjustly fine law-
abiding citizens. Walker warned that “if wrong constructions are placed upon this act, and absurd
and vexatious prosecutions . . . are tolerated and entertained by the courts, the law itself must

become unpopular, even odious to a free people.” This would be “a great public misfortune” for

43 Christian v. State of Texas, 37 Tex. 475 (1873); Waddell v. State of Texas, 37 Tex. 354 (1873).

105

Compendium_Roth
Page 2090



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16737 Page 256 of
402

Texans because the deadly weapons ban “is wise and salutary.” The opinion in Christian, written
by another of the Reconstruction Court justices, similarly emphasized the intent of the
legislature. “The object of the statute,” he said, “is to prohibit the carrying of deadly weapons for
unlawful purposes.” Lawmakers could not have intended to make the mere purchase of a pistol a
criminal act, therefore “we are inclined to look upon this case as a frivolous prosecution.” The
Court of Appeals reaffirmed this position in 1886 by holding that “the transportation of a pistol
home from the place of purchase, whether loaded or unloaded, does not constitute the offense of
unlawfully carrying a pistol.”**

There were some limits, however, to the court’s leniency. In a series of cases pertaining
to hunting and slaughtering livestock, the court rejected the idea that pistols were proper hunting
weapons. In the last of these, decided in 1877, the defendant argued that the prior cases ruling
out pistols as hunting weapons ought not apply to him because his hunting weapon was broken at
the time of the offense. He carried a pistol, hung from his saddle horn, so that he could slaughter
a yearling that was grazing some miles distant. Unlike the previous defendants, who merely
chose to hunt with pistols rather than rifles, he was compelled to use one due to circumstances
beyond his control. Despite his best efforts, and his desire to abide by the spirit of the law, the
court decided against him. “We do not believe that the legislature ever intended that so extended
an interpretation should be put upon this law as is claimed by defendant’s counsel. . . . If the
legislature intended to allow every man to carry a pistol about . . . whenever he thought a
necessity for it existed, how easy would it have been” for them to say so in the text of the act!*®

As might be expected, defendants and their lawyers sought out any and every possible

loophole in the deadly weapons ban to overturn legitimate convictions. Most of the time

4 West v. State of Texas, 21 Tex. Cr. App. 427 (1886).
4 Reynolds v. State of Texas, 1 Tex. Cr. App. 616 (1877).
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appellate judges, whether appointed to the Reconstruction or Redeemer Courts, or elected to the
Court of Appeals, found ways to dismiss these technical problems and sustain jury verdicts.*®
One important precedent set very early in the pistol law’s history was a broad definition of
carrying a weapon “about the person.” This phrase seems simple at first glance, but in the hands
of attorneys it sometimes became uncertain and confusing. The most telling example occurred
shortly after the law went into effect. In 1872, the indictment in a case stated that the defendant
did “have on his person” a pistol. The defense counsel argued that “having” and “carrying” are
two different things, so the conviction should be reversed. The court disagreed: “To have a
weapon upon the person is, in contemplation of the law, to carry it.”*’

Other ambiguities arose over holding or carrying pistols. A man named John Baker was
convicted for fetching his brother’s pistol from the barn. The brother, Julius Baker, was engaged
in an ugly domestic dispute with his wife and her family, who jointly owned the property where
the event took place. More than likely, the in-law landowners had John arrested as a way of
pressuring Julius to return family papers and give up custody of his daughter. In a family
kerfuftle like this one, the influence of one party involved could be enough to secure a dubious
conviction in a local court; the Baker brothers intelligently appealed, claiming that the mere

retrieval of a pistol on someone else’s behalf is not illegal. The court agreed and reversed the

judgment.*® In a similar case, the appellate court overturned the conviction of a young man who

46 See, for example Jenkins v. State of Texas, 36 Tex. 638 (1872). The defendant was arrested for carrying a pistol
some weeks after the law went into effect, but the judge, not paying close enough attention, included in his charge to
the jury instructions that the defendant could be convicted for any violation of the law committed in the past year. Of
course, the law went into effect only a few weeks prior, so what he described would have amounted to ex post facto
prosecution. The defendant tried to claim that this slip-up on the judge’s part justified a reversal, but Walker
disagreed. The issue was moot because the crime for which he was arrested occurred affer the law went into effect,
and the indictment said as much. However, as the nineteenth century drew to a close, reversals on technicalities
became more common.

47 State of Texas v. Carter, 36 Tex. 89 (1872).

‘8 Baker v. State of Texas, 28 Tex. Cr. App. 5 (1889).
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simply picked up a pistol lying on a table in front of him. He did not own it, nor did he carry it
with him or use it in a threatening manner. “Such handling of the pistol was perhaps through
mere idle curiosity, and without any intent whatever to violate the law. It would be a perversion
of reason and justice, it seems to us, to hold that the law intends that punishment shall be visited
upon an act of this character.”*

Just as “about the person,” “having,” “holding,” and “carrying” caused ample confusion
in Texas courts, so too did “traveler.” The deadly weapons ban failed to provide a definition for
this term, which foisted a serious problem onto the judiciary. In one of the cases previously
mentioned, Waddell (1873), the court defined it as a person “living remote from their county
seats or market towns, where a day’s journey going and coming is required, and where often,
from the necessities of business, even a portion of the night is used.”>’ But between 1871 and
1879, Texas travelers had to follow strict rules about how and where they could stow their
deadly weapons while on the road. The text of the law exempted travelers who carried knives or
pistols “with their baggage.” Those in wagons or buggies could keep pistols within arm’s reach,
but not in their hands. Horseback riders were not permitted to carry a pistol in a hip holster, on
the saddle, or in their saddlebags. The passage of the Penal Code of 1879 changed these

somewhat draconian rules for travelers because the phrase “in the baggage” was dropped from

the text.>!

4 Brooks v. State of Texas, 15 Tex. Cr. App. 88 (1883).

0 Waddell v. State of Texas (1872).

3! The 1871 deadly weapons ban originally prohibited the carrying of specified weapons, with certain exceptions.
Some of these exceptions, including the one for travelers, came in the form of a proviso: “provided that this section
shall not be so construed as to prohibit . . . persons traveling in the State from keeping or carrying arms with their
baggage.” The law was transmuted into the Penal Code under Articles 318, 319, and 320 of Chapter 4, Title IX.
There, all exemptions were grouped together in Article 319: “The preceding article shall not apply to . . . persons
traveling . . . .” The requirement that those travelers keep their deadly weapons stowed away in the baggage
disappeared. See Tex. Penal Code §319 (1879). The relevant cases are: Maxwell v. State of Texas, 38 Tex. 156
(1873); Woodward v. State of Texas, 5 Tex. Cr. App. 295 (1878); Lewis v. State of Texas, 2 Tex. Cr. App. 26 (1877).
The Lewis decision received some abuse from Stephen P. Halbrook, who called it “contradictory” for affirming both
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In the post-1879 era, the court was frustratingly inconsistent in its treatment of appellants
claiming the traveler’s exemption. A man named J. O. Darby had his appeal rejected even though
he carried a pistol while traveling overnight to the county seat. He clearly fell within the
definition constructed years earlier, yet the court rejected his claim outright.>> Now that travelers
were allowed to carry weapons “about the person,” all manner of contemptible behavior
suddenly became legal. In one case, a named Jeff Cathey drove two neighbors home from
dropping off cotton in the nearest market town. Having just concluded the sale of his crop, he
imbibed a few drinks at the local saloon and bought a bottle of whiskey to enjoy on the way
home. While driving the wagon, he became drunk and unable to find the bottle. Enraged, he
pulled out a pistol and accused his passengers of stealing his whiskey. In years gone by, the court
likely would have affirmed his conviction, but in 1887 the opposite happened. “It is not here
made an offense to carry a pistol in a wagon; and we do not think the lifting of the pistol as
stated, and the holding of it for a few seconds, constitute the offense of carrying a pistol on or
about the person.”* For the bewildered passengers, the encounter was surely more substantial
than their neighbor briefly “lifting” a pistol in their presence. Darby’s and Cathey’s cases seem
like products of wildly different courts, but they were handed down the very same year.

Odd judgments like these arose from the lack of specificity in the text of the penal code.
The judges had unfettered authority to use their own discretion in assessing whether a traveling
claim was valid or not. The case that got the court closest to settling this point was Stilly v. State

of Texas (1889). J. S. Stilly was accompanying his family back to Texas from Indian Territory

the prohibition against travelers carrying arms and the constitutionally guaranteed right to keep and bear arms. What
Halbrook’s analysis lacks is an understanding of the difference between carrying arms and bearing them. On this
important distinction and its relevance to the militia and citizen-soldier traditions, see Saul Cornell, 4 Well-
Regulated Militia, 3-7, 13-18. See also Halbrook, “The Right to Bear Arms in Texas,” 668-669.

32 Darby v. State of Texas, 23 Tex. Cr. App. 407 (1887).

33 Cathey v. State of Texas, 23 Tex. Cr. App. 492 (1887).
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and stopped near the Red River overnight, in Gainesville. Looking for a bit of fun after what had
likely been a boring journey, he decided to visit a gaming hall. But there was bad blood between
Stilly and another man living there, so the former decided to keep his pistol on him even while
carousing about town. Unsurprisingly, he was arrested and the Court of Appeals affirmed his
conviction. But Stilly helped the court set a strong precedent that outlined the limits of the
traveler exemption.>* Deadly weapons were allowed for people traveling long distances, outside
their home counties, over multiple nights. These travelers could carry their arms as desired on
the road and while conducting legitimate business in towns along the way, but that protection
ceased when their pursuits switched from business to pleasure.>’

Without a doubt, the most troublesome of the perennial questions involved the peace
officer exemption. The original law permitted a hodge-podge assortment of public officials to
carry weapons: policemen, sheriffs and their deputies, constables, town marshals, justices of the
peace, as well as civil and revenue officers “while engaged in the discharge of their official
duties.” This final category was subject to interpretation, and ended up embracing district and
county attorneys, prison guards, and even postal employees. These officials could carry
prohibited weapons as long as they did so while on the job. For example, the case of A. L.
Carmichael in 1881 established a precedent that penitentiary guards fell within the exemption for
civil officials. Moreover, guards contracted by lessees to oversee convict laborers were included
in this category.’® But seven years later, the appeal of another guard was dismissed because he

was not on duty at the time he carried his pistol. Instead, he used it to intimidate townspeople and

4 Stilly v. State of Texas, 27 Tex. Cr. App. 445 (1889).

35 Other cases involving the traveler exemption include Shelton v. State of Texas, 27 Tex. Cr. App. 443 (1889); Price
v. State of Texas, 34 Tex. Cr. App. 102 (1895).

56 Carmichael v. State of Texas, 11 Tex. Cr. App. 27 (1881).

110

Compendium_Roth
Page 2095



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16742 Page 261 of
402

threaten to kill himself one evening while he was drunk.>’ In 1893, the court conceded that a
deputy postmaster could be considered a “civil officer,” but only when engaged in his duties.
Andrew Love, the defendant in this case, made the mistake of carrying his pistol “when on his
private business or pleasure . . . on the public streets.” Love made matters even worse for himself
because he fired the gun on Christmas eve in the presence of a large crowd gathered near a
tamale stand.

The court chose to uphold expansive definitions for civil and peace officers, but there
was no question that sheriff’s deputies received an exemption. Some sheriff’s deputies were
salaried employees who assisted the sheriff in executing warrants, subpoenas, and policing the
county. But sheriffs and justices of the peace alike had the authority to deputize private citizens
to carry out specific tasks, like forming a posse to track down rustlers or other local criminals.
These jobs overlapped with the Texas Rangers, but waiting for assistance from the Rangers
could waste valuable time and allow a fugitive to escape. Deputies formed an important
component in the administration of local justice in Texas, and little was required for them to join
the ranks of those allowed to carry deadly weapons. The sheriff had to sign a document stating
the name of the appointee, and the county registrar had to administer an oath of office.
Sometimes, these part-time deputies tried to claim full-time exemption from the deadly weapons
ban.

Beginning in 1878, the Court of Appeals began affirming convictions against part-time
deputies and cracking down on their lawbreaking. One man, William Snell, claimed he had

permission to carry a pistol with him while voting because a justice had deputized him five

57 West v. State of Texas, 26 Tex. Cr. App. 99 (1888).
38 Love v. State of Texas, 32 Tex. Cr. App. 85 (1893).
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months earlier to arrest a specific defendant.>® The court decided that the “emergency” that had
justified his appointment “had ceased, and that a private citizen, so deputed, could not claim that
he was . . . in the discharge of the duties imposed on him by law.”%® A decade later, a man
deputized in one county to escort a prisoner moved to another county and claimed exemption
there two years later.®! The court handed down a firm precedent in yet another of these cases in
1893: If a citizen was specially appointed, he became a “peace officer” but “the authority
terminates when the purpose of the appointment has been attained.”®? Still, the appeals kept
coming and became more ridiculous. In one instance, a man named J. J. Ringer joined the
Ranger’s Frontier Battalion on a strictly volunteer basis. “Without having taken the oath required
by the State” and “not having reported to his company, or having done a day’s service,” Ringer
openly carried a pistol in Bell County and was arrested. During his trial he admitted that he knew
he was breaking the law, and “that he had not and did not expect to do a day’s work for the State,
and only carried the pistol to prevent some one from pulling his nose or kicking him.” Clearly he
“was acting in bad faith” and deserved his conviction.®® Deputized citizens overstepping their
limited, temporary authority became such a problem that the legislature had to intervene by
setting guidelines for their appointment and limiting the number allowed per county.®*

During the late nineteenth century, the court and the legislature cracked down on private
citizens claiming exemption as civil or peace officers. But sheriffs, their full-time deputies, and

other police officers enjoyed a totally unrestricted right to carry deadly weapons at all times and

% Taking a firearm to a polling place during an election was prohibited by Sec. 3 of the 1871 deadly weapons ban (a
word-for-word copy of its 1870 predecessor) as well as a separate statute that specifically outlawed any type of
firearm at an active polling place without any exceptions, even for peace officers. Tex. Penal Code §180 (1879).

60 Snell v. State of Texas, 4 Tex. Cr. App. 171 (1878).

! Blair v. State of Texas, 26 Tex. Cr. App. 387 (1888).

2 O’Neal v. State of Texas, 32 Tex. Cr. App. 42 (1893).

3 Ringer v. State of Texas, 33 Tex. Cr. App. 180 (1894).

% The laws referred to can be found in Gammel (comp.), Gammel’s Laws, 9:1051 (1889); 12:192 (1903).
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places. Unlike civil officers, their immunity from the pistol law was not confined to their time on
duty. The story of Ben Thompson, an Austin town marshal, illustrates this point well. During the
early 1880s, Thompson frequently spent his time off-duty visiting San Antonio’s gaming halls,
brothels, and theaters while wearing his pistol. On one of these trips, Thompson shot and killed
another man over a game of cards. Though he was indicted for the homicide, a jury found him
not guilty and he became a persona non grata in San Antonio. When he foolishly returned in
1884 (again, legally carrying a gun), San Antonio police and deputized citizens surveilled him
and ended up fatally shooting him at a dance hall.®® Cases of drunken, off-duty officers became
problematic during the late nineteenth century because the law permitted them to arm themselves
at all times.®® The Court of Appeals had no choice but to uphold the letter of the law, ruling in
1886 that law enforcement officials were immune from the deadly weapons ban even when not
on duty, and even when outside their jurisdiction.®’

Peace officers sometimes pushed the envelope of legality and sparked deadly conflicts
that might otherwise have been avoided. The Dallas policemen involved in the Miller case, for
instance, undoubtedly elevated the tension level on their beat; they received exemption from the
pistol law as “peace officers,” but they seemed more interested in exerting power over others
than actually preserving the peace. The sheriff of Hall County, in the Texas panhandle, similarly
abused his office to settle a score. Several men, including Sheriff Pat Wolfforth and newspaper
editor Eugene De Borenfiend, were arrested in 1891 for gaming, but the charges were dismissed

within a few days. De Borenfiend then printed a misleading story that made it seem as though

%5 Story recounted in Charles L. Olmstead and Edward Coy Ybarra, The Life and Death of Juan Coy: Outlaw and
Lawman (Austin: Eakin Press, 2001), 21-32.

% “The Pistol,” Brenham Daily Banner (Brenham, TX), September 19, 1883; Brenham Daily Banner (Brenham,
TX), May 9, 1884.

7 Clayton v. State of Texas, 21 Tex. Cr. App. 343 (1886).
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Sheriff Wolfforth was the only one involved. This escalated a preexisting conflict between them
and set the two men on the path toward a “difficulty.” Wolfforth had to go out of town for a few
days, and during that time De Borenfiend approached Mrs. Wolfforth and propositioned her. Not
surprisingly, she informed her husband, who rushed home. The two men encountered one
another twice on the day of Wolfforth’s return, each time trading insults or blows. The next day,
Wolfforth went to the post office to mail a letter and saw his enemy standing outside the door.
De Borenfiend ran inside, but Wolfforth followed him, pulled out his pistol, and fired four
deadly shots.®

During his murder trial, Wolfforth made two claims to justify or explain his behavior.
First, he said that he shot De Borenfiend in self-defense while trying to arrest him for illegally
carrying a pistol. This flimsy excuse did not hold up in court because all the witnesses
contradicted it. Second, he claimed that De Borenfiend’s insulting language toward Mrs.
Wolfforth drove him into such a rage that his reason became impaired. This was a classic “heat
of passion” defense, which could reduce a murder charge to manslaughter if properly proven in
court. The animating idea behind it was that men are naturally passionate; though they learn to
control those passions, certain events can lead even the most buttoned-up of men to release them
in a deadly gush of rage, terror, or resentment. The facts surrounding a homicide might make it
seem like murder in the second degree, but certain extenuating circumstances justify reducing the
charge to manslaughter because the defendant reacted to strong emotions, without intent to kill
the victim.*® Wolfforth’s defense foundered on both grounds because he violated the standards of

proper manly behavior, and then lied about it. He hid behind his badge, and when that failed, hid

8 Wolfforth v. State of Texas, 31 Tex. Cr. App. 387 (1892).
% See Pettigrew article, p. 322-323; see also Thomas Johnson Michie, ed., The Encyclopedic Digest of Texas
Reports, 4 vols (Charlottesville, VA: Michie Co, 1912-1914), 3: 557-570.
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behind his wife’s skirt. Wolfforth did not react violently to a provocation that had just taken
place—he murdered a longstanding enemy in cold blood and then had the nerve to appeal the
guilty verdict.”®

Wolfforth’s case is intriguing because he abused his position as a peace officer, but
otherwise it fits within a much larger constellation of such cases where male defendants used the
“heat of passion” defense. In some instances, the defense succeeded in persuading an all-male
jury to either acquit or reduce a charge to manslaughter. Countless such cases reached American
courts in the mid- and late-nineteenth century, though some garnered more media attention than
others. In three particularly well-studied cases from Northern states, cuckolded husbands
received acquittals after claiming a natural, “unwritten” right to kill their wives’ lovers. The rise
of companionate marriage, lenient divorce laws, and the women’s rights movement had
apparently prompted American men to feel embattled, becoming easy targets for manipulative
defense attorneys who asked them to imagine for themselves how it would feel to discover a
wife’s adultery.”! Similar scholarship on Texas “heat of passion” cases has determined that the
legal defense represented a way “to uphold a certain male duty to protect women and also to
maintain homosocial order.””?
Cases involving the “heat of passion” defense or the “unwritten law” of husbandly

vengeance rested upon juror sympathy above all else. Attorneys asked them to visualize

themselves in the defendant’s position and worked hard to introduce juicy testimony that

0 Wolfforth v. State of Texas (1892).

7! Hendrick Hartog, “Lawyering, Husbands’ Rights, and ‘the Unwritten Law’ in Nineteenth-Century America,”
Journal of American History 84, no. 1 (June 1997): 67-96. These are actually cases where the defense rested upon
the “unwritten law” that a cuckolded husband had the natural right to kill his wife’s lover. This was, in fact, a
written law in Texas, though its application in exonerating homicidal husbands was rare.

72 John C. Pettigrew, “Homosociality and the Legal Sanction of Male Heterosexual Aggression in the Early
Twentieth Century,” in Lethal Imagination: Violence and Brutality in American History, ed. Michael A. Bellesiles
(New York: New York University Press, 1999), 322-324.
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technically should have been inadmissible.”® Unsurprisingly, jurors could easily drum up
sympathy for a defendant, particularly if he happened to be the aggrieved party in an adulterous
love triangle. One judge lamented “It has been common for citizens to serve on the jury, try
criminals, acquit them, turn them loose onto society, go out of the court house and denounce the
courts, denounce the . . . officers of state government for the lawlessness and crime,” but those
same jurors “never reflect that they had ever constituted the most important part of the
organization of the courts.””

Trials in which a “heat of passion” claim worked toward the defendants’ benefit have
received scholarly attention because they reinforce the presence of the sexual double-standard in
the nineteenth century, exemplify the preferential treatment enjoyed by white men (as against
women, racial minorities, etc.), and inflame our sense of justice.”® This is a reasonable and fair
response. But the exceptional cases overshadow a much larger number of mundane ones, like
Wolfforth, in which the defense failed abysmally. In Sheriff Wolfforth’s case, the fact that he
encountered the victim on two separate occasions before shooting him rendered his claim
illegitimate. Other defendants failed to meet the “heat of passion” standards in other ways. For
example, allowing too much “cooling time” to elapse between discovery of the provocation and

the deadly conflict aborted a “heat of passion” claim.”® Husbands who, after discovering a wife’s

adultery, armed themselves to confront the paramour did not meet the legal standards for the

3 Hartog makes this point. Judges’ acceptance of evidence of past adultery constituted a crucial innovation in the
law without which the “unwritten law” concept would have faltered. Interestingly, in a Texas case, the Court of
Appeals scolded a lower court judge for admitting evidence of an affair that was not directly relevant to the case at
hand. Hartog, “Lawyering, Husbands’ Rights, and ‘the Unwritten Law,”” 81-83. See also Baker v. State of Texas
(1892).

74 “Judge Fleming’s Charge to the Grand Jury,” Frontier Echo (Jacksboro, TX), November 10, 1876.

75 Pettigrew, “Homosociality and Male Aggression,” 317-325; Hartog, “Lawyering, Husbands’ Rights, and ‘the
Unwritten Law,’” 67-96.

76 This was called “cooling time.” The court never tied its definition to a specific duration, so it was a “matter of
fact” left for the jury to decide. Michie, ed., Encyclopedic Digest, 2: 562-563.
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“heat of passion” defense, either. Instead, their retrieval of deadly weapons indicated express
malice toward the victim and made first-degree murder charges a distinct possibility.”” Insulting
language alone was insufficient provocation to justify a reduction from second-degree murder to
manslaughter.”® In 1874 the Redeemer Court said of one such case, “there was no necessity to
resort to the use of a deadly weapon for self-protection,” even though the language used was
“insulting, and calculated to produce a difficulty.””® A far cry from the antebellum honor culture,
indeed! These mundane cases properly contextualize the more exceptional ones and give a fuller
picture of the judiciary, from appellate judges to local jurors, policing new rules of manly
behavior in the late-nineteenth century.

In a sense, this delineation of legal borders was just one part of the larger endeavor to
redefine Southern manhood in the wake of the Civil War and Reconstruction. The antebellum
years saw the near-universal arming of Southern men and the wide acceptance of extralegal
justice through dueling. But the Civil War demonstrated the failure of that chivalric, Old South
manhood and left Southerners with a “crisis in gender” that never really resolved itself.®° The
martially minded Redeemers sought to restore the pride of white Southern men, but the New

South promoters played an important role, too.®! Often well-educated, town-dwelling

"7 Massie v. State of Texas, 30 Tex. Cr. App. 64 (1891).

8 Michie, ed., Encyclopedic Digest, 2: 565-70.

7 Meredith v. State of Texas, 40 Tex. 447 (1874).

80 LeAnn Whites used the phrase “crisis in gender” in Whites, The Civil War as a Crisis in Gender. On the longevity
of this crisis, see Craig Thompson Friend, “From Southern Manhood to Southern Masculinities: An Introduction,” in
Southern Masculinity.: Perspectives on Manhood in the South since Reconstruction, ed. Friend (Athens: University
of Georgia Press, 2009), vii-xxvi.

81 Craig Thompson Friend has identified two strains of Southern manhood after Reconstruction, the martial master
and the Christian gentleman. See Friend, “From Southern Manhood to Southern Masculinities,” xi-xii. The
Redeemers fit the description of the former quite well—they used military power and martial skill with an
ideological and political purpose of restoring white men to power in the South. The New South promoters fit the
second type quite well by elevating self-control and traditional evangelical values (which generally flowered within
urban middle classes, see Paul E. Johnson, 4 Shopkeeper’s Millennium. Society and Revivals in Rochester, New
York, 1815-1837 (New York: Hill and Wang, 1978).
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professionals, this rising middle class wanted modernization and reform.®? Their economic
policies are well known, but their views on legal reform less so. New South critiques of the
criminal justice system abounded. Newspapers in towns like Brenham, largely forgotten today
but buzzing regional hubs in the nineteenth century, recommended radical legal reforms and
questioned the value of the traditional Anglo-American judicial system. “It is true we live in an
age of steam and electricity,” the Brenham Banner editorialized, “but we are tenacious of old
habits, old practices, and old ways, but when the utility of new things are fully demonstrated
people will take hold of them. . . . some would make an entire change by wiping out juries and
courts as now constituted and substituting an entire new plan for quicker trials and speedier
justice.”®® The market towns of Texas were not filled with backward-looking imitators of the Old
South ideal; rather, they sheltered a forward-thinking middle class that, after returning the state
to the perceived safety of white rule, pursued innovation in all realms of life—including the
standards of proper manliness.

The cultural project of redefining Southern manhood occurred in public spaces and
within private homes, the product of innumerable interpersonal interactions and performative
displays, but the creation and policing of new standards took place in the legal realm, between
the legislature and the judiciary. Lawmakers at the state and municipal levels enacted new laws,
like the deadly weapons ban, that demanded men to behave differently than they had before. This
transformation did not go unnoticed. The New York Sun ran a lengthy story about it in 1884
saying, “A wonderful change has taken place in the minds of Texans concerning the proper

costume of a gentleman and the correct way of righting wrongs. The immense immigration . . .

82 Jonathan Daniel Wells, “The Southern Middle Class,” Journal of Southern History 75,no. 3 (August 2009): 651-
662.
83 «“Reform,” Brenham Daily Banner (Brenham, TX) May 9, 1884.
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from England, Germany, and the Northern States has got a good deal to do with this right about
face in an important matter, but the native Texans themselves long ago saw the folly and danger
of conducting business, society and politics on self-cocking principles.”®* Judges closely guarded
the application of the “heat of passion” defense in murder cases, holding men accountable to a
new middle-class, even Victorian notion of manhood that elevated restraint over excessive
emotion.®> At the same time that American men claimed the “unwritten law” to acquit
themselves of murder, French gentlemen carried on the practice of dueling so recently dropped
by Southerners. In England, where duels were a thing of the past and interpersonal violence was
on the decline, many men read about or dreamed of an assignment in some far-flung corner of
the empire where they could turn loose the aggressiveness that Victorian masculinity disdained.®¢
Violent exceptions like these prove the rule of new, stifling expectations of men brought on by
the cultural dominance of an industrial bourgeois class.

Texas courts may have done a good job of defining the limits of acceptable manly
behavior, but that success did not come without some failures. Predictably, cases involving
African American men proved much more complicated for juries and troublesome for appellate
judges. On the whole, there were relatively few black men who appealed their convictions for
violating the deadly weapons ban. The cost of an appeal likely placed it beyond the means of

most black defendants, but those who had the money were about as likely to obtain reversals as

8 From New York Sun, reprinted The Waco Daily Examiner (Waco, TX), August 26, 1884.

85 The jurisprudence surrounding the “heat of passion” defense originated in precedent-setting cases from Texas
Criminal Reports, a collection of appellate criminal decisions handed down by the Court of Appeals, and later Court
of Criminal Appeals. The cases cited in Encyclopedic Digest defining “heat of passion” originate in volumes of
Texas Criminal Reports from the post-1876 period, especially the 1880s and 1890s. See Michie, ed., Encyclopedic
Digest, 2: 559-560.

8 Martin Wiener, “Homicide and ‘Englishness’: Criminal Justice and National Identity in Victorian England,”
National Identities 6, no. 3 (November 2004): 203-213; John Tosh, “Masculinities in an Industrializing Society:
Britain, 1800-1914,” Journal of British Studies 44, no. 2 (April 2005): 330-342, 341.
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their white counterparts (and that was not very likely).®” But casting a wider net that includes
murder and assault cases reveals some evidence of the problem posed by black men before the
law, particularly when their rights as citizens and men had been violated by armed whites.

In 1875, a white man named George McKay was traveling horseback on a public
highway. He (illegally) carried a pistol with him and, after dropping it, tried to retrieve it without
dismounting. McKay could not reach the pistol and surely looked foolish grasping for it. Dan
Duke, a young black man riding along behind him, laughed at the scene. Having admitted defeat
and dismounted, McKay angrily shouted to the still-chuckling Duke, “I am the worst man in all
these parts and would as soon shoot you as not.” McKay then approached Duke and, pointing the
pistol at Duke’s head, forced him onto his knees for several moments. Duke presumably reported
the incident to local police because McKay was arrested. As it turned out, McKay’s pistol was
not in working condition when he pointed it at Duke, so a prosecution under the deadly weapons
ban could not hold water. Instead, local officials charged McKay with assault; Duke did not
know that the pistol was broken, and the encounter caused him sufficient shame and mental
agony that it qualified as an assault. The jury convicted McKay and fined him twenty-five
dollars, but he appealed.

At the time of McKay v. State of Texas, the Texas Supreme Court still heard criminal
appeals, and Oran M. Roberts was its chief justice. Roberts determined to reverse McKay’s
decision and twisted himself into knots in order to do so. In the Duke decision of the same year,
another member of this Redeemer Court rejected the jurisprudence of Joel Prentiss Bishop,

whose views on the Second Amendment had been an important part of the Reconstruction

87 Reversals for black and white Texans most often resulted from some technical or procedural failure on the part of
the State. On a few rare occasions the court ruled on substantive issues that had deprived defendants of justice. But
overall the appellate judges tried to uphold jury convictions, as stated earlier in this chapter.

120

Compendium_Roth
Page 2105



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16752 Page 271 of
402

Court’s English decision back in 1872. Roberts continued the Redeemer Court’s attack on
Bishop by rejecting his definition of assault. Bishop had said that actual peril is not necessary to
an assault, only the apprehension of it, but Roberts disagreed. “This makes an apparent force
sufficient if it creates a well-grounded apprehension of peril in the party assailed, and is believed
to be contrary to the provisions of our [penal] code.” In other words, Duke’s perception of the
encounter as a potentially deadly one had no bearing upon the facts of the case, which involved a
dysfunctional pistol. The perception and intent of the defendant, the aggressor, were far more
important than those of the victim.®

The decision in McKay departed from an old precedent established in 1856 and rooted in
Bishop’s definition of assault.® It is, then, part of this redefinition of Southern manhood in the
postbellum period, and provides some insight into the ways in which race complicated that
process. As enforcers of the new manliness, the judges of the Redeemer Court chose to endorse
rather than condemn McKay’s behavior because it involved a white man asserting his mastery
over a black man. White southerners tended to approve of aggressive, martial behavior
undertaken for some ideological purpose—as long as it was carried out by their own. In this
particular case, McKay restored his pride by intimidating a young black man. Roberts’s
convoluted opinion in McKay sent the message that white men could lead black men to feel
threatened without breaking the law. Some commentators disliked the idea that behavior like
McKay’s was not indictable as assault, asking “Ought we not to judge the act from the

bystander’s point?”*° Their editorials accomplished nothing because more was at stake than

88 On the importance of perception in lethal self-defense cases, see Light, Stand Your Ground.
% This precedent was Flournoy v. State of Texas, 14 Tex. 387 (1856).
0 Quotation from “That Unloaded Gun Again,” San Marcos Free Press (San Marcos, TX) February 9, 1878.
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merely the legality of pointing an unloaded gun at someone; as Roberts realized, the crux of the
matter was rendering it licit to purposefully instill fear in someone else’s mind.

Despite this important alteration in precedent, tremendous changes had taken place in
Texas and the South. Roberts was forced to admit that, had McKay’s pistol been functional, the
encounter would have constituted an assault. In the antebellum days, even in the immediate
postwar era when the Throckmorton faction controlled state politics, such would not have been
the case. Indeed, members of the federal congressional committee investigating political violence
the former Confederacy had told the truth when they said in 1872 that:

It is the general testimony of old citizens of the South that, notwithstanding the

conspiracy known as the Ku Klux Klan, there is more general order and peace in

the South than before the war; while this may surprise those familiar with the

recent disorders, and unfamiliar with southern society before the war, we deem

the statement not extravagant, for the conspiracy appears to us an attempt to

exercise in localities, in despite of law, that tyranny and lawlessness which was,

before the war, open and unrestrained, and more general, if not so cruel. We

should remember how common it was to scourge colored men, and how perilous

for northern citizens or southern emancipationists to be found in the Gulf States.

How freely the revolver and the knife were used in the renconter or the duel. It is

admitted that in Mississippi, Arkansas, and Texas the general condition of society

is better than ever before.”!
An all-encompassing sea of violence perpetrated in the name of southern manhood had, through
war, Reconstruction, and economic growth, been transformed into a mostly dry landscape with
deep pools of ideologically driven brutality scattered about. These pools represent two types of
violence, one a holdover from the past and the other a new creation. The former type consisted of
men’s persistent tendency toward settling disputes through extralegal violence, as evidenced by
the rise of “heat of passion” defenses in the late nineteenth century; the latter were the racially

charged lynchings that became communal rituals across the South during the height of the Jim

Crow system of the late nineteenth and early twentieth centuries. The process of draining the sea

% Joint Select Comm. on Affairs in Late Insurrectionary States, S. Rep. No. 41-42, pt. 1 at 270-271 (1872).
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of violence and rerouting the water into these pools began with the Republican governments
during Reconstruction and accelerated as progressive Democratic reformers took the lead in
Southern politics during the closing decades of the nineteenth century.

By the mid-1890s, the US Supreme Court and the appellate courts of Texas had given the
deadly weapon ban their stamps of approval, and in doing so upheld an expansive view of state
police power that rejected the incorporation of the Bill of Rights, especially the Second
Amendment. Empowering state governments permitted the continuation of a racial caste system
in the “new” South even while the socio-political elite talked of progress, innovation, and
reform. It also preserved the locally oriented American judicial system from the shock of large-
scale federal intervention in state and county affairs. Aware of their police power over Texas
citizens, the state legislature embarked on a reformatory process in the late-nineteenth century
that sought to end gun-toting in the Lone Star State once and for all. The efforts of these

lawmakers are the subject of the next chapter.

123

Compendium_Roth
Page 2108



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16755 Page 274 of
402

Chapter 4

“The Revolver Must Go”: Regulating Deadly Weapons, 1887-1918
As soon as the ink dried on the 1871 deadly weapons ban some Texas politicians began trying to
change or eliminate it. There was nothing preventing the Democrats, who controlled the
statehouse beginning in 1873, from repealing it along with the other measures enacted during the
administration of Republican governor Edmund J. Davis. That they chose not to is one of the
more interesting aspects of this law’s history. Texas politicians understood that many
constituents supported restrictions upon carrying deadly weapons in public, and when people
chose to express their opinions most demanded harsher penalties or better enforcement rather
than repeal. The press coverage pertaining to the deadly weapons ban in the half-century after its
passage was overwhelmingly positive and illustrates the development of an early progressive
impulse in Texas. Many legislators heeded the calls of these reformers, seeking to expand the
deadly weapon law’s scope, toughen its penalties, and protect it from its detractors. But conflict
remained among Texans and their lawmakers, with a sufficient number in opposition to slow
down the forces supporting regulation and sometimes undo their achievements. For this reason,
the history of deadly weapon regulation in Texas between 1887 and 1918, the period during
which the law received substantial amendment, is one of false starts, failures, and reversions.

By 1920, the persistence of the reformers had paid off. Though opponents had tried to
maintain the original deadly weapon ban without expanding upon it, the forces of reform
succeeded in making the law markedly more draconian. They additionally forced the passage of
satellite laws, like a punitive tax on pistol sales and the creation of a harshly penalized crime
called “assault with a deadly weapon” that supplemented the deadly weapon ban. Texas at the

conclusion of the First World War could claim a far-reaching gun-control program that reflected
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the triumph of progressivism in the state. The journey to that conclusion entailed a contest less

over the existence of the law itself than the appropriate severity of punishment for violators and
its efficacy as a crime-prevention measure. At the very heart of this debate stood the acceptance
or rejection of a proactive, regulatory state as responsible for preventing evil as for prosecuting

it.

A central concern for Texans in the late 1870s and 1880s was the continuation of
lawlessness even after the Redeemers retook control of the state government. On the whole,
Democrats failed to deliver the peace and justice they had promised to white Texans. One
commentator compared Democrat Richard Coke to his Republican gubernatorial predecessor,
Davis, and found Coke wanting. “Has not Gov. Coke’s administration been almost a total
failure? Is there not more lawlessness and crime in Texas than at any other period since the close
of the war? Was there not better order in Texas under the Davis administration, when the heat of
battle had not had time to cool, when all the bitter passions of the people engendered by the war
had not subsided?” In other words, Davis may have been a tyrant in the eyes of Democrats, but
his policies (especially the State Police) had been effective at quelling violence. '

Coke and his successors, Richard Hubbard and Oran M. Roberts, faced an interesting
predicament in that Redemption reduced the political violence perpetrated by angry whites even
while economic development in South and West Texas increased lawlessness there. Situated as it
was on the border between South and West, the Lone Star State experienced the worst of both

worlds in the late nineteenth century as homicide rates spiked in the western mining and cattle

! “Necessity for a State Police,” Galveston Daily News (Galveston, TX), June 15, 1876.

125

Compendium_Roth
Page 2110



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16757 Page 276 of
402

boomtowns, as well as in some parts of the rural South.? At just the time when a Ranger-like
force with statewide jurisdiction to recover bail-jumpers and criminals would have been helpful,
Democrats eliminated it out of antipathy for Davis and a hypocritical sense that it was too great a
centralization of power.® Hispanic majorities in South Texas counties distrusted law enforcement
and celebrated rebels like Juan Cortina, whom Anglos derided as “bandits.” Widespread cattle
rustling in counties west of the Colorado River gave rise to all manner of violent conflicts, many
of them emanating from a criminal enterprise referred to as the Taylor-Sutton feud. On top of
that, the new railroad depots and towns along the frontier line between Wichita Falls to the north
and Laredo to the south became a playground for gunslingers like John Wesley Hardin and Sam
Bass.*

Significantly, Coke, Hubbard, and Roberts said and did very little about the persistent
problem of lawlessness. Each governor, understandably, focused on ameliorating the state’s
fiscal woes without alienating investors. All three drew upon the seemingly limitless resource of
public lands fund school systems, subsidize railroad development, and appease commercial
investors. None of them made law enforcement a central policy concern or addressed the deadly
weapon ban. If anything, they exacerbated the problem by ignoring it or, in Roberts’s case, by

pardoning a startling number of felons for the sake of economy.’

2 Roth, American Homicide, 354-357, 375-384, 387, 403-404, 411-412. See also Clare V. McKanna, Jr., Homicide,
Race, and Justice in the American West, 1880-1920 (Tucson: University of Arizona Press, 1997).

31 call it a hypocritical idea because Democrats voiced no such opposition to the Texas Rangers, a force similarly
under the authority of the governor (and later adjutant general) and granted statewide jurisdiction.

4 On Juan Cortina, see Jerry Thompson, Cortina: Defending the Mexican Name in Texas (College Station: Texas
A&M University Press, 2007). On the Taylor-Sutton feud, see James M. Smallwood, The Feud That Wasn'’t: The
Taylor Ring, Bill Sutton, John Wesley Hardin, and Violence in Texas (College Station: Texas A&M University
Press, 2008).

3 On these governors and the highlights of their administrations, see Handbook of Texas Online, John W. Payne, Jr.,
“Coke, Richard,” accessed December 03, 2018, http://www.tshaonline.org/handbook/online/articles/fcol5;
Handbook of Texas Online, Jean S. Duncan, “Hubbard, Richard Bennett, Jr.,” accessed December 03, 2018,
http://www.tshaonline.org/handbook/online/articles/thu03; Handbook of Texas Online, Ford Dixon, “Roberts, Oran
Milo,” accessed December 03, 2018, http://www.tshaonline.org/handbook/online/articles/frol8.
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Some Texas legislators joined the Redeemer governors in displaying an ambivalent
attitude toward criminal justice reform during the 1870s and early 1880s. In 1873, a House
member tried to repeal the deadly weapon ban. Daniel Short of Shelby County in East Texas was
an acolyte and later law partner of Oran Roberts who shared his mentor’s political sympathies.®
The committee reviewing his bill immediately transformed it from a repeal measure into an
amendatory one that would have settled for scaling back the provisions of the 1871 law. It
prohibited only concealed weapons and required officers to obtain a warrant prior to any arrest
unless they had personally witnessed the offense. Though this bill failed, it was more successful
than a subsequent repeal effort that could not even pass the committee stage.” The only
substantial alteration to the ban came in 1879 when the revised penal code mysteriously dropped
the provision allowing convicted gun-toters to be sent to jail. A commentator at the time
attributed the move to “deference to public opinion,” though judges and juries rarely ever handed
down prison sentences for carrying weapons during the 1870s.® That the critics of the pistol law
failed in their attempts to weaken it and won a meaningless victory in 1879 demonstrates the
unpopularity of their position among lawmakers and the general public.

If the deadly weapon ban had truly been unpopular among Texans, their lawmakers
surely would have emulated their southern neighbors, most of whom enacted limited gun
regulations or loosened the ones put in place during Reconstruction. With the exceptions of

Texas, Tennessee, and Arkansas, all southern states prohibited concealed weapons only rather

¢ Handbook of Texas Online, Robert Bruce Blake, “Short, Daniel McDowell,” accessed November 20, 2018,
http://www.tshaonline.org/handbook/online/articles/fsh32.

7 In 1876, William H. Jones of Gonzalez County introduced a repeal bill, but it did not make it past committee. See
House Bill 54, 15™ Leg., Reg. sess. (1876) TSLAC; House Bill 69, 13" Leg., Reg. sess. (1873) TSLAC.

8 There is exceedingly little recorded opposition to the deadly weapons ban or its optional jail provision in the
1870s. This does not mean the commentator’s explanation is untrue, but it does question the strength of such public
opinion. See “Pistol Carrying,” Brenham Daily Banner (Brenham, TX) July 24, 1881. Furthermore, the extant
district, county, and justice court records from Fayette, Parker, Jefferson, and McLennan Counties show zero guilty
defendants sentenced to jail time between 1871 and 1879.
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than proscribing all small arms in public. In Tennessee, the administration of Republican
governor Dewitt Clinton Senter confronted an explosion of political and racial violence. The
Republican-controlled state legislature responded by passing “An act to preserve the peace and
prevent homicide,” which declared that: “It shall not be lawful for any person to publicly or
privately carry a dirk, swordcane, Spanish stiletto, belt or pocket pistol or revolver.”® When
Democrats retook the state a year later, as evidenced by the election of Democratic governor
John Calvin Brown, the Democratic-controlled legislature changed its position by prohibiting
deadly weapons “other than an army pistol, or such as are commonly carried and used in the
United States army.”!'? This language referred to the Colt 1861 Navy Model and Colt 1860 Army
Model revolvers, firearms issued to many Civil War soldiers. During the 1860s they cost about
fifteen dollars, placing them beyond the financial means of anyone who was cash-poor or lacked
veteran status. Arkansas lawmakers similarly exempted these weapons from regulation in 1881.!!
Texans observed the actions of these southern neighbors, and some considered emulating them.
A bill proposing to exempt “Army or Navy size revolvers” from the purview of the deadly
weapons ban not only failed but died almost immediately. Senators refused to give a second
reading to the proposal, which would have made weapon-carrying contingent upon wealth and
military service rather than individual right and threatened another loophole for nefarious

individuals to harass law-abiding Texans with impunity.'?

° 1869-1870 Tenn. Pub. Acts, 2d. Sess., An Act to Preserve the Peace and Prevent Homicide, ch. 13, §1.

19 This is a fascinating policy change because the revised law stipulated that “in no case shall it be lawful for any
person to carry such army pistol publicly or privately about his person in any other manner than openly in his
hands.” Why the Tennessee legislature would opt to criminalize the less deadly modes of carrying pistols (stowed
away, in a holster) in favor of the deadliest one (in the hand) is unclear. But the price of Colt Army and Navy Model
revolvers placed them beyond the means of most black Tennesseans, and the law made licit the carrying of them by
hand. 1871 Tenn. Pub. Acts 81, An Act to Preserve the Peace and to Prevent Homicide, ch. 90, § 1.

111881 Ark. Acts 191, An Act to Preserve the Public Peace and Prevent Crime, chap. XCVI (96), §1; “Deadly
Weapons,” Panola Watchman (Carthage, TX), March 2, 1881.

12 Senate Bill 219, 17" Leg., Reg. sess. (1881), TSLAC.
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Texas lawmakers recognized the popularity of the deadly weapon ban and tried
throughout the 1870s and early 1880s to strengthen it in one way or another. A new state
constitution went into effect in 1876, and a highly accomplished jurist in the statehouse, James
McLeary, worried that its slightly different wording in regard to the right to bear arms might
render the pistol law unconstitutional. As of 1876, the state legislature was authorized to
“regulate the wearing of weapons with a view to prevent crime.”!* McLeary introduced a bill that
altered the deadly weapons ban in some slight ways, but its true purpose was to prove that the
legislature intended the law to prevent crime. Ironically, the bill stalled because a minority raised
questions about its constitutionality. It stated that “no person shall wear any arms except as
hereinafter specified.” The language, to them, seemed too extreme. “The citizen has the right to
keep and bear arms and he should not be required to go to the statute book to ascertain when and
where he can exercise it,” the minority reported. Instead, a law should be framed in a more
generous way, “to protect him in the right guaranteed” and simultaneously “point out the time,
place and circumstances [in] which he shall not exercise it to the misery of social order and his
fellow citizen.” This conflict may seem like mere semantics, but it raised an important issue at
the time; the 1871 pistol law operated very much like a prohibition, yet jurists and policymakers
had to be careful to call it a regulation of a constitutional right.'* Whether the phrase “except as

hereinafter specified” became part of the law, the idea behind it had been part of its substance

13 Tex. Const. of 1876, art. I, § 23.

14 McLeary’s bill and the committee substitute for it proposed reducing the minimum fine for carrying a deadly
weapon from twenty-five to ten dollars. The bill also broke the few lengthy sections into a dozen or more very short
ones, demonstrating an attempt to clarify and systematize the law. See Senate Bill 22 and Senate Bill 83, 15% Leg.,
Reg. sess. (1876) TSLAC. Quotation in Senate Journal (1876), 137-138. Reform-minded Texans like McLeary
thought of the pistol law as a blanket ban or prohibition, though the constitutional guarantee required that they pay
homage to the right to bear arms by refraining from calling it a prohibition as such. Oran Roberts addressed this
complicated issue in State of Texas v. Duke 42 Tex. 455 (1874). On McLeary, see Handbook of Texas Online,
Claudia Hazlewood, “McLeary, James Harvey,” accessed November 16, 2018,
http://www.tshaonline.org/handbook/online/articles/fmc87.
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from the beginning. In fact, as the courts took the lead in interpreting the deadly weapon law,
Texans wanting to exercise their right to arm themselves needed not only a statute book but
access to appellate court reports in order to stay within the state-mandated guidelines.

There were abortive attempts to add several new weapons to the list of those prohibited in
the public sphere. The earliest, considered in 1881, were the rifle cane and shotgun cane. These
new devices originated in Europe but began appearing in the United States by the late 1860s. !
The cane itself was hollow and formed the barrel of the rifle or shotgun. The handle included a
trigger button and a breech-loading mechanism.'® These boutique firearms were available on the
market but not particularly common. In 1880, a doctor in Wills Point (about forty miles east of
Dallas) showed one to a crowd gathered around him and inadvertently killed his friend.!” The
incident was reported as far away as Austin, so state senator James Wynne in nearby Henderson
likely heard the story. The following year, he introduced a bill to include rifle canes and shotgun
canes within the purview of the 1871 deadly weapon ban. That law already restricted sword
canes, but not long guns like rifles and shotguns. Wynne’s bill very nearly became law, passing
the Senate and reaching a third and final vote in the House.'® Nevertheless, it failed and no
subsequent legislature addressed the issue. Rifle canes and shotgun canes continued to be sold in
small numbers, but they were rare enough to elicit special attention in the press even into the

twentieth century.'”

13 Rifle canes were advertised for sale in North Carolina in 1868. See Wayne K. Durrill, “Political Legitimacy and
Local Courts: ‘Politicks at Such a Rage’ in a Southern Community During Reconstruction,” Journal of Southern
History 70, No. 3 (August 2004): 577-602, at 587.

16 For a full description of the shotgun cane, see “Shotgun Canes,” Los Angeles Times (Los Angeles, CA), July 6,
1896.

17 “Texas Facts and Fancies,” Weekly Democratic Statesman (Austin, TX), September 16, 1880.

18 Senate Bill 20, 17" Leg., Reg. sess. (1881) TSLAC; Senate Journal (1881).

19 The confiscation of a rifle cane by a New York Customs official in 1925 garnered significant attention, as did the
sale of shotgun canes in 1927. In the latter case, a New York magazine remarked on their popularity among French
women as devices “both ornamental and useful” against “the apaches of Paris.” See “Weapon Surprises Officials,”
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Denunciations of razors began in the early 1880s and continued for decades. Due to their
easy affordability, razors became popular weapons of self-defense for the poor. African
American men embraced the razor to such an extent that they were known as “the favorite
slaying-tool of the colored man.” Despite the racial overtone, Texas commentators discussed
razors alongside pistols as dangerous weapons that should not be carried in public. If carrying a
pistol was considered an antisocial, barbaric behavior, how much more so was carrying a razor?
The problem was that the 1871 law did not specifically outlaw them. The failure first became a
point of discussion in 1881 when an arms control measure in Arkansas included them in the list
of prohibited weapons. Condemnations continued throughout the 1880s and increased
significantly in the 1890s. At that point, the legislature took action by trying on several occasions
to piggy-back a razor prohibition onto other amendments to the deadly weapons ban, but each
time they failed.?’

A third weapon to gain the attention of Texas lawmakers was the toy pistol. This pistol-
shaped, spring-loaded device used cheap cartridges to ignite a firecracker in its barrel. The goal
was to create a bright flash and loud noise that youngsters might find fun. Some toy pistols,
though, could function just like a regular pistol by firing a lead ball.?! Children subscribing to
some magazines could order them by mail, or even receive them as prizes. Many a young woman

took to carrying one “with a view to amusing her sweet heart.”?? But the toy pistol soon proved

Los Angeles Times (Los Angeles, CA), November 5, 1925; “Shotgun Cane Shown in Los Angeles Shop,” Women’s
Wear Daily (New York City, NY), April 25, 1927.

20 For examples of condemnations of razors, see “Entirely Too Many Revolvers,” Albany News (Albany, TX),
August 22, 1884; “A Little Pistol Practice,” Brenham Daily Banner (Brenham, TX), March 31, 1892; “Must Not
Carry Pistols,” Dallas Morning News (Dallas, TX), July 4, 1899. On Texans taking notice of Arkansas weapon
regulations, see “Deadly Weapons,” Panola Watchman (Carthage, TX), March 2, 1881. Examples of failed bills
seeking to add razors to the restricted list include House Bill 332, 23" Leg., Reg. sess. (1893), TSLAC; Senate Bill
33, 24" Leg., Reg. sess. (1895), TSLAC; House Bill 54, 25" Leg., Reg. sess. (1897), TSLAC; House Bill 384, 27®
Leg., Reg. sess. (1901), TSLAC.

2! Brenham Daily Banner (Brenham, TX), December 7, 1881.

22 “About a New Plaything,” Jackson Standard (Jackson, OH), December 20, 1877.
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deadly. Close-range shots could disfigure or kill people, and because the cheap cartridges
consisted of a patented mixture of finely ground powder that included chemicals detrimental to
the nervous system, repeated use could lead to lockjaw and death. These cartridges could be
bought hundreds at a time, with one paper reporting that a single pack of six hundred cost only a
nickel. This five-cent purchase produced enough toxins to kill a person (see Fig. 4.1). Boston and
Baltimore led the way by enacting municipal ordinances that banned the sale, importation, or
ownership of toy pistols, and reformers called for city leaders across the country to do likewise.?’
A Louisiana paper appealed to American boys directly, reminding them that they “can get along
very well without” receiving a toy pistol for Christmas. “And they should always bear in mind
the important fact that—Boys who ne’er with pistols play, Will live to die some other way.”**

In Texas, denunciations of the toy pistol began in the 1870s and picked up steam in the
1880s. Commentators called it “the premium instrument of death in time of peace” and “a
formidable rival of the real pistol as a means of destroying precious life.” Papers encouraged
parents to “think of the insidious influence of early habit, and be mindful of what little men are
doing.” At the same time, though, many called for state or municipal regulation. “Preventive
measures” like declaring it to be a deadly weapon were popular. A Dallas newspaper argued that
“if laws are made to suppress police gazettes and similar sheets, to close whiskey saloons and
even barber shops to keep morals good, surely something should be done to suppress the toy

pistol.” Throughout the state, observers considered enactments against toy pistols to be sensible

and legal exercises of local or state police power.?® To their disappointment, however, cities did

23 “The Boy Exterminator,” Cheyenne Transporter, (Darlington, IT), September 11, 1882. Reprinted from Emporia
(KS) Republican. “The Victims of the Toy Pistol,” Medical and Surgical Reporter (Philadelphia, PA), August 6,
1881.

24 “The Toy Pistol,” St. Tammany Farmer (Covington, LA), December 22, 1883.

25 There are hundreds of Texas newspaper articles denouncing the toy pistol in the late nineteenth century.
Quotations from “Murder as Amusement,” Galveston Daily News (Galveston, TX), July 31, 1881; Brenham Daily
Banner (Brenham, TX), January 11, 1883. These articles also point toward a statewide or even regional conversation
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not pass municipal ordinances against the toy pistol. The attempt by state lawmakers to prohibit
their sale died in committee review.?°

Fig. 4.1

While governors ignored the perennial violence problem and legislators failed in their
attempts to strengthen the deadly weapons ban, political commentators stepped into the breech
and voiced the general public’s concerns. Newspaper editorials incessantly called for better law

enforcement, legal reform, and an end to lawlessness. The most heartfelt of these challenged

about toy pistols by mentioning other newspapers by name, including the Dallas (TX) Herald and Westliche Post
(St. Louis, MO).

26 | have not seen evidence of any Texas city prohibiting them. The cause of this is uncertain, but a lack of authority
in municipal charters might be an important factor. Since they were not technically weapons, toy pistols could not be
regulated or prohibited as deadly weapons were. Depending on each city’s charter, regulation in the name of public
health might have been a possibility, but I have not found evidence of cities moving in this direction. See also House
Bill 397, 18" Leg., Reg. sess. (1883), TSLAC.
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readers to look in the mirror rather than point fingers at state lawmakers. Some denounced
“weak-kneed juries” who were “too tender to enforce the law.” As long as jurors failed to
convict known criminals, people “will continue to settle their difficulties with knife and club and
pistol.” Others blamed the general public for succumbing to “the romance of assassination.”
When a wealthy or well-connected man committed murder, “there are sympathies aroused, and
the lawyers plead, and the ladies weep, and the juries fail to agree, and the judge halts; a new
trial is granted, and the case is postponed for witnesses that never come, and after a number of
months in prison the door is opened and the murderer is out.” This put society “back toward that
state of barbarism” where “that man has the supremacy who has the strongest arm and the
sharpest knife, and the stealthiest revenge, and the quickest spring of a trigger.”?’

As the 1870s wore on, some reform-minded Texans began latching on to the deadly
weapons ban as the crucial component in any attempt to reducing violent crime. Associating
firearm restrictions with crime prevention was nothing new; James W. Throckmorton had made
that connection back in 1866. What was innovative this time was the sense that enforcing the
deadly weapons ban held the key to securing safety, peace, and happiness in Texas. The
movement really began in 1879 with B. B. Paddock, a newspaper editor and booster in North
Texas. Paddock caused a statewide stir when he said: “If the South—if Texas—really desires to
achieve that reputation for law and order which has been won by some states and by some
communities, the ensign raised, the banner planted, must bear the unequivocal device, ‘The
Revolver Must Go.” There is too much revolver in this country. No sincere lover of his section,

no honest friend of the South, can deny it.”?®

27 Quotations in “That Jury,” North Texas Enterprise (Bonham, TX), August 7, 1874; “The Suppression of Crime,”
Richmond Reflector (Richmond, TX), April 23, 1879.

28 Paddock actually picked up the phrase from the Cleveland Register. He reprinted an article from that paper which
said, “If the West and South would rally around the sentiment, “The revolver must go,” it would be one more step in
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Paddock’s mantra received support from other papers and remained the slogan of a gun
regulation movement that picked up steam over the next decade. An East Texas paper proceeded
to “call upon the press and the people of the State to aid us in exterminating the pistol and bowie-
knife in Texas” for “the good of society.”? Commentators repeatedly voiced their belief that
packing heat was the root cause of homicides. Protestant ministers preached respect for law and
against concealed weapons, with some taking their message to the western towns bedeviled by
outlaws.>® Grand juries were a special target for reformers, who urged them to “speak out” on the
subject and “send up reports, petitions and appeals regarding lawlessness and crime.” One
district judge reminded his grand jurors that: “The day has passed when it was necessary to carry
arms in this country to insure personal safety. There can now be no excuse for this violation of
the law.” He portrayed the deadly weapons ban as a “wholesome law” whose strict enforcement
“will do much towards the suppression of bloodshed and murder in this section.”>!

Hundreds of Texans living in the frontier counties exempted from the deadly weapons
ban sent petitions to the governor’s office and legislature asking for its enforcement. These

requests began in the mid-1870s when the threat of Comanche raids had almost entirely subsided

and rapid population growth destabilized isolated market towns. Petitions poured in from

the interest of civilization.” See Fort Worth Daily Democrat (Fort Worth, TX), April 3, 1879; May 1, 1879. The
slogan was still in use as of the mid-1880s. See “The Cattlemen,” Fort Worth Daily Democrat (Fort Worth, TX),
March 5, 1883; “Other Locals,” Austin Weekly Statesman (Austin, TX), May 15, 1884; “Gordon Notes,” Palo Pinto
Star (Palo Pinto, TX), August 1, 1885.

2 Paddock’s article was reprinted in the Waco (TX) Telephone and received strong support from the Galveston (TX)
Daily News; see Fort Worth Daily Democrat (Fort Worth, TX), May 15, 1879; Galveston Daily News (Galveston,
TX), June 3, 1879. Quotation in “They Must Go!” Panola Watchman (Carthage, TX), July 30, 1879.

30 For examples of general support for pistol regulations, see Dallas Daily Herald (Dallas, TX), October 3, 1884;
“Pistols,” Fort Worth Gazette (Fort Worth, TX), Feb 2, 1885; Waco Evening News (Waco, TX), January 27, 1893.
On support for the cause by preachers, see “A Sermon,” Christian Messenger (Bonham, TX), September 14, 1881;
“Pistols Gone, Never to Return,” Waco Daily Examiner (Waco, TX), August 26, 1884.

31 “Judge Fleming’s Charge to the Grand Jury,” Frontier Echo (Jacksboro, TX), November 10, 1876; “To Grand
Juries,” Weekly Democratic Statesman, (Austin, TX), October 24, 1878; “Must Not Carry Pistols,” Dallas Morning
News (Dallas, TX) July 4, 1899; “Carrying Weapons Is Scored by Judge,” Dallas Morning News (Dallas, TX),
March 12, 1912. Quotation in “Judge Wheeler’s Charge,” Albany Star (Albany, TX), September 21, 1883.
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Maverick County in South Texas, Kerr, Mason, Llano, Brown, Taylor, Callahan, Parker, and
Montague Counties along the frontier line, and Wheeler County in the panhandle. In each case,
the citizens stated that exemption was no longer necessary and had become a burden. As long as
Indian raids remained a possibility, pistols and small firearms were a necessary evil, but as soon
as the countryside became ready for settlement and the establishment of ranches, these weapons
turned into a nuisance. “Lawless men” congregated in newly settled counties, and “law abiding
Citizens are more liable to commit crimes when allowed to carry Six-shooters.” Moreover,
“residents from the surrounding country” visited nearby market towns a few times a year “for the
purpose of business but principally to have a ‘spree’.” They unfailingly took advantage of the
frontier exemption by carrying pistols and firing them “indiscriminately in the streets, thereby
endangering the lives and greatly annoying the peaceable Citizens.” Citizens of Brown County
wrote, “when lawless men are disarmed we will have no trouble in enforcing law and order.”>?
Governors Coke, Hubbard, and Roberts had responded to these petitions by issuing
proclamations removing counties from the purview of the deadly weapons ban on a case-by-case
basis. In 1875, the Texas Senate tried to tackle the problem. The Judiciary Committee drafted a
bill that recognized the governor’s power to exempt counties based on the Indian threat but
placed all incorporated cities within the purview of the deadly weapons ban. The proposed law
prohibited the carrying of deadly weapons within one mile of a courthouse and empowered local
officials to deputize as many special constables as they deemed necessary “to enforce the

provisions of this act.”** The proposed bill passed the Senate only to die in a House committee.

A replay of this process occurred at the next legislative session when a senate bill eliminating the

32 Brown, “Gun-Toting Controversy,” 255-259, quotations at 256. See also Petition of Citizens of Eagle Pass, Senate
Bill 720, 14" Leg., 2d Called sess. (1875), TSLAC.
33 Senate Bill 720 (1875), TSLAC.
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frontier exemption stalled in the House.>* The inability of the legislature to pass a bill of this kind
meant that a steady flow of petitions continued to reach Texas lawmakers.

Where the legislature dithered and previous governors shirked a comprehensive policy,
John Ireland took decisive action. On paper Ireland looks quite similar to his predecessors. He
had a long record of public service, supported secession, aided the Confederacy, and ran afoul of
military officials during Reconstruction. He differed from the preceding governors, however, on
the subjects of economic development and criminal justice. Where Coke, Hubbard, and Roberts
had, for the most part, supported the policy of incentivizing railroad development through
generous land grants, Ireland did not. Having inherited a state with shaky finances and a rapidly
dwindling supply of public lands, he recognized the unforeseen negative consequences of their
policy. A similar shift occurred on the subject of criminal justice. His predecessors failed to stem
the tide of lawlessness or make legal reform a central part of their platforms, but Ireland did
both. In 1884 he “extended the law prohibiting the carrying of six-shooters and other small arms
to all parts of the State.”* In both of his messages to the legislature he recommended increasing
the penalty for illegally carrying deadly weapons.>®

Ireland had the good fortune of being joined in his condemnation of gun-toting by the
barons of the cattle industry. Charles Goodnight, the most influential rancher in the Texas
Panhandle, had strictly controlled his cowhands’ access to pistols from the time of his settlement
there in the mid-1870s. Before ranching, Goodnight worked as freight driver and Texas Ranger
but managed to insert himself in the cattle business and transform himself into a successful

entrepreneur and investor. He recognized that violence and rowdiness led to disorder, which

34 Senate Bill 51, 15" Leg., Reg. sess. (1876), TSLAC.
35 Brown, “Gun-Toting Controversy,” 258-259; House Journal (1885), 16.
36 House Journal (1885), 16; House Journal (1887), 21.
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undermined the financial interests of ranching.?” As the industry grew in the early 1880s, other
like-minded cattlemen arrived at same conclusion. Beginning in 1882, cattle- and stock-raisers’
associations throughout the Plains began holding annual conventions to coordinate ranch
activities (like annual round-ups, etc.) and address industry problems. One issue that consistently
received attention was cowboy gun violence. A stock-raisers’ association in Kansas unanimously
adopted a resolution to “deprecate [the pistol’s] use, except in extreme cases of necessity while
on duty in protecting the rights of property against Indians and outlaws” and “in all cases while
visiting the towns along the border.” The following year, a statewide cattle-raisers’ association
met in Fort Worth, Texas. The convention used the district courtroom for its meeting hall, and
organizers from the host city decorated it with a life-size plaster steer and numerous banners.
One of the banners bore Paddock’s old slogan, “The last relic of barbarism—The revolver must
go.”?8 Cattlemen across the West participated in a regional convention held in St. Louis,
Missouri in 1884, which similarly denounced the widespread use of pistols by cowhands.*
Cattlemen felt the need to enact measures against carrying small firearms because a great
many of the cowboys engaged in violent behavior. Cowboys used interpersonal conflict to settle
difficulties and to claim manliness for themselves. Living devoid of the usual trappings of
manhood—a wife and a home—they sought out other methods of asserting themselves.
Newcomers to the trade often received advice from old-timers to purchase and carry a pistol lest

they be disrespected by others. Fights erupted between colleagues in the bunkhouse, or between

37 On Goodnight, see Handbook of Texas Online, H. Allen Anderson, “Goodnight, Charles,” accessed November 26,
2018, http://www.tshaonline.org/handbook/online/articles/fgol 1. Goodnight’s aversion to gun-toting is also
reflected in the title of a biographical representation of his life written by a family friend. See Laura V. Hamner, The
No-Gun Man of Texas: A Century of Achievement, 1835-1929 (Amarillo: Laura V. Hamner, 1935).

38 Quotations in Brown, “Gun-Toting Controversy,” 126; “The Cattlemen,” Fort Worth Daily Democrat (Fort
Worth, TX), March 5, 1883. See also Brenham Daily Banner (Brenham, TX), March 7, 1883.

39 On the cattlemen’s gun control movement, see Brown, “Gun-Toting Controversy,” 113-164; “The Regenerated
Cowboy,” Albany Star (Albany, TX), March 9, 1883.
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outfits on the range. Frequent drunkenness and gambling naturally played a role in creating and
escalating these conflicts.** As much as the pistol was an aid against Indians and outlaws, it was
a nuisance and danger to daily ranch work. When cowboys arrived in the cattle towns of Kansas,
and later Texas, they perpetrated all manner of crimes with their weapons. The city fathers of
Dodge City, Kansas, famously passed a city ordinance prohibiting the carrying of weapons in
town so that they could reduce the lawlessness that came on the heels of the cattle drives. Other
cowtowns followed suit, insisting on turning their boomtowns into law-abiding and peaceful
communities for middle-class residents.*!

Governor Ireland’s elimination of the frontier exemption to the pistol law in 1884 should
have disarmed Texas cowboys. But their daily work on the range and their frequent long-
distance traveling placed them well within some of the remaining exemptions. This conundrum
made the pistol-toting cowboy, once again, the cattlemen’s problem. Large-scale ranchers
created and operated modern business enterprises, and they used tactics similar to those of
industrialists to enforce order among their workers. When cowboys went on strike in 1883,
ranchers responded by hiring strike-breakers, holding out until their workers capitulated, or

offering minimal salary increases. When the strike led to a sharp rise in rustling (likely the

40 Jacqueline M. Moore, Cow Boys and Cattle Men: Class and Masculinities on the Texas Frontier, 1865-1900
(New York: New York University Press, 2010), 178-182; Jacqueline M. Moore, “‘Them’s Fighting Words’:
Violence, Masculinity, and the Texas Cowboy in the Late Nineteenth Century,” Journal of the Gilded Age and
Progressive Era 13, no. 1 (January 2014): 28-55. See also “Pistols Gone, Never to Return,” Waco Daily Examiner
(Waco, TX), August 26, 1884.

41 Robert R. Dykstra, The Cattle Towns (New York: Knopf, 1968); Robert R. Dykstra, “To Live and Die in Dodge
City: Body Counts, Law and Order, and the Case of Kansas v. Gill,” in Lethal Imagination, ed. Bellesiles, 211-226;
Mark R. Ellis, Law and Order in Buffalo Bill’s Country: Legal Culture and Community on the Great Plains, 1867-
1910 (Lincoln: University of Nebraska Press, 2007). There has been significant historiographical debate over the
relative violence and deadliness of cowboys, cattle towns, and the West in general. Dykstra and Ellis hold firmly to
the argument that the new towns of the West were generally law-abiding, and their residents went to great lengths to
punish crimes. Criticism has come from McKanna in Homicide, Race, and Justice in the American West and Roth in
American Homicide, who find the West to be an exceedingly violent place, particularly in boomtowns and newly
settled areas. Much of the conflict centers on the efficacy of using homicide rates (homicides per 100,000 people) to
evaluate violence in small communities of fewer than 1,000 people.
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handiwork of unhappy cowboys), cattlemen asked for a special detachment of Texas Rangers to
solve the problem by any means necessary.*? By the late-1880s, many cattlemen had laid down
workplace rules that included provisions against carrying pistols in bunkhouses, on round-ups,
and even on trail drives.* In their anti-pistol efforts, cattlemen discounted the cultural
importance of six-shooters to their working-class cowhands; they tried to police the behavior of
their workers even during their free time in much the same way that industrialists did.** An
industry that we typically associate with an antiquated, romantic past was in fact a modern
business made possible by the rapid development of industrial capitalism in the second half of
the nineteenth century.*’

Economic and demographic growth indeed provide the proper context for understanding
the significance of Ireland’s departure from previous governors in calling for tougher
enforcement of the pistol law in Texas. The establishment of new towns, and an ever-increasing
population in the old ones, meant more interpersonal encounters that could turn deadly. Between
1870 and 1880, the state population nearly doubled from just over 800,000 to almost 1.6 million.
By 1900 there were over three million Texas residents.*® The population was growing so quickly,
and to such a degree, that customary methods of policing became inadequate. The small market

towns and rural lifestyle of the antebellum decades could be policed by a sheriff with a handful

4 Brown, “Gun-Toting Controversy,” 136-38; Mark Lause, The Great Cowboy Strike: Bullets, Ballots, and Class
Conflict in the American West (New York: Verso, 2017); Handbook of Texas Online, Robert E. Zeigler, “Cowboy
Strike of 1883,” accessed November 26, 2018, http://www.tshaonline.org/handbook/online/articles/oec02.

43 Brown, “Gun-Toting Controversy,” 142-143.

44 Recent work by historians has drawn connections between cowboys and wage workers more generally. They
shared important similarities in their working conditions, gender notions, and attitude toward violence and
prohibition. Jacqueline Jones highlights these connections in Cow Boys and Cattle Men as does Marke Lause in The
Great Cowboy Strike.

4 For an account of the cattle business as a thoroughly modern, capitalist enterprise, see H. W. Brands, American
Colossus: The Triumph of Capitalism, 1865-1900 (New York: Doubleday, 2010), 182-205.

4 Handbook of Texas Online, “Census and Census Records,” accessed November 27, 2018,
http://www.tshaonline.org/handbook/online/articles/ulc01.
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of part-time deputies, but county seats with several thousand residents could not. Texas lagged
behind the national average in terms of urbanization, but its town-dwelling population
skyrocketed between 1850 and 1900.*” Many cities established professional police forces, and
sheriffs’ offices hired more full-time deputies. But police officers were still not likely to know
the residents they protected, nor were judges and juries likely to be familiar with the defendants
who appeared before them. The old way of adjudicating differences based on knowledge of
one’s neighbors, their personalities, and their life stories had become a thing of the past.*3
Furthermore, a booming economy rendered the protection of property like land, cattle, and
business assets more important than ever. The unfeeling, irrational market that wielded such
disproportionate control over the lives of Americans meant that the loss of a valuable
commodity, or the death of a family provider, at the hands of some rowdy could lead to financial
ruin.

Within this larger context of intertwined economic growth and social instability, many
Americans, including a large and vocal segment of the population of Texas, found a proactive
government appealing. In the decades after the Civil War, when the northern states had become
an industrial powerhouse and the southern economy developed as a result of railroad
construction, Americans embraced all sorts of regulations. The most notable of these came in the
form of state and local agencies designed to improve the health and safety of residents. For

example, a Pennsylvania medical journal addressed the toy pistol epidemic of the early 1880s by

calling upon state health boards across the country to gather data about deaths traceable to the

47 Handbook of Texas Online, David G. McComb, “Urbanization,” accessed November 27, 2018,
http://www.tshaonline.org/handbook/online/articles/hyunw.

48 On the antebellum, customary way of policing neighborly behavior and preserving communal peace, see Laura F.
Edwards, The People and Their Peace: Legal Culture and the Transformation of Inequality in the Post-
Revolutionary South (Chapel Hill: University of North Carolina Press, 2009).
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device, presumably to advise lawmakers about possible solutions.*” Though we often think of
early twentieth-century progressives as the Americans who authored state and municipal
regulations concerning sanitation, health, and child protection, such legislation flooded state
capitals and city halls between 1870 and 1900.%°

In addition to the well-documented efforts of regulatory agencies was a host of state laws
and municipal ordinances aimed at policing individual behavior. City councils made rules about
the use of public sidewalks designed to discourage loiterers and peddlers; in addition to the
deadly weapons ban, the Texas legislature criminalized discharging firecrackers in cities, horse-
racing on public streets, refusing to work on public infrastructure projects, and amended laws
pertaining to bigamy, prostitution, and disturbing the peace.>! One policy scholar wrote in 1887
that state governments across the country had enacted laws that “deal with the citizen in every
conceivable relation” and “seem to have left nothing for future Legislatures to regulate.”? In the
case of both behavior-reform laws and regulatory agencies, people expected their governments to
forestall potential problems by preemptively forbidding activities that might give rise to them.
Observers typically interpreted such actions as justifiable and constitutional exercises of police
power. They elevated the common good over individual interests and did not hesitate to use the
coercion of some to protect the liberty of the many.™>

During the final three decades of the nineteenth century, Texas reformers agitated for
increasing the penalty for illegally carrying weapons, and in doing so they made use of this

common-good discourse. A Houston writer described “the penchant for carrying arms” as “the

4 “The Victims of the Toy Pistol,” Medical and Surgical Reporter (Philadelphia, PA), August 6, 1881.

30 An apt description of this regulatory impulse can be found in Albert Shaw, “The American State and the
American Man,” The Contemporary Review 51 (Jan. 1887): 695-711.

5! Perusal of the Texas Penal Code of 1895 reveals dozens of such laws enacted or amended between 1870 and
1895. See Tex. Pen. Code (1895).

32 Shaw, “The American State and the American Man,” 698.

53 The juxtaposition of liberty and coercion here is taken directly from Gerstle, Liberty and Coercion.
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bane of civilized communities” for making criminals of otherwise upstanding men who
thoughtlessly killed someone “when passion clouds judgment and sober sense is drowned in a
terrific outburst of temper.”>* Another commentator on the subject asked whether the law’s
skeptics wanted “society turned over to the personal liberty of gambling, pistol carrying, opium
smoking and whatever else man’s appetite may demand as an inalienable right?”>> According to
these crusaders, man’s liberty existed within certain bounds. Actions that might lead to
bloodshed received condemnation just as forcefully as inherently violent acts. A central Texas
paper declared: “In our opinion under ordinary circumstances the carrying of a concealed deadly
revolver . . . ought to afford presumptive evidence that the party in possession of it is ready and
willing to take human life . . . just as it ought to be presumed and is a fact that an armed midnight
burglar contemplates murder to save himself if caught in a close place.”® An east Texas critic
went even further, accusing those who habitually carried weapons of being either “silly” or
“murderous.” Furthermore, anyone claiming diminished capacity for shooting someone while
drunk should be disregarded. One writer declared: “He was, however, competent to premediate
against all mankind when he armed in sober moment with a weapon which could be intended for
no other purpose than to kill or seriously injure.”>’

This common-good approach to criminal justice led many reformers to the conclusion
that violation of the deadly weapons ban ought to carry a mandatory state prison sentence. As it

was written in the 1879 penal code, the deadly weapons ban did not include jail time—just a fine

and forfeiture.’® This was typical for Texas misdemeanor offenses, which were usually punished

34 “The Deadly Revolver,” Stephenville Empire (Stephenville, TX), April 5, 1884.

35 Fort Worth Daily Gazette (Fort Worth, TX), August 1, 1887.

36 “Suppress the Deadly Weapon,” Brenham Daily Banner (Brenham, TX), December 12, 1889.

57 “Entirely Too Many Revolvers,” Albany News (Albany, TX), August 22, 1884.

58 The fine could range from twenty-five to one hundred dollars. In 1878 the Texas Court of Appeals ruled forfeiture
of the weapon unconstitutional. Jennings v. State of Texas, 5 Tex. Cr. App. 298 (1878).
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by a fine, or perhaps a brief period in county jail. Felonies, on the other hand were those which
could be punished by execution or confinement in the state penitentiary “either absolutely or as
an alternative.””” Reformers of the late nineteenth century supported “making it a penitentiary
offense and a $500 fine for a man to be caught with a pistol or bowie-knife on his person.”®
Most agreed that “a year or more” seemed like a suitable length of time in prison for gun-toters.®!
North Texas representative William Kendall (Denton County) introduced a bill to amend the
deadly weapons ban by requiring three to five years in the penitentiary, but it generated so much
controversy that it could not pass.®? The failure of Kendall’s bill in 1883 may seem at first glance
to indicate widespread disapproval of this “penitentiary offense” movement, but the actions of
John Ireland say otherwise. He successfully ran for reelection in 1884, and upon taking the oath
of office unambiguously stated that he wanted an “increase of the penalty, and that it be made a
felony.”%3

The mandatory imprisonment movement reached an early high point in 1887 with the
enactment of the first substantial amendment to the deadly weapons ban.%* The story of its
passage demonstrates the unpredictable nature of the legislative process. It began with a
straightforward attempt in the House to close a potential loophole. A defendant had appealed his

conviction for carrying brass knuckles by arguing that his weapon was made of steel rather than

brass. The Court of Appeals upheld the conviction, but the episode revealed a potential weakness

% Tex. Pen. Code §54 (1879).

0 “They Must Go!” Panola Watchman (Carthage, TX), July 30, 1879. See also “State Press,” Galveston Daily News
(Galveston, TX), January 6, 1887.

1 See Panola Watchman (Carthage, TX), January 26, 1881; “The Deadly Revolver,” Stephenville Empire
(Stephenville, TX), April 5, 1884.

©2 H. B. 548, 18" Leg (1883); House Journal (1883), 416, 424.

8 House Journal (1887), 21.

%4 In drafting the 1879 penal code, the option to jail offenders was taken away. This was a minimal change because
1870s offenders were not typically jailed for carrying deadly weapons; on top of this, the move was sneakily placed
in a large penal code revision, which cut off any significant debate about it.
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in the text of the law.%> John M. Melson, a young Confederate veteran on the road to becoming a
sharp and well-connected attorney, introduced a bill to drop “brass knuckles” in favor of
“knuckles made of any metal or any hard substance.”®® E. Taylor Moore, a representative of the
Austin area and chairman of the committee reviewing the bill, tacked on a heftier fine of fifty to
two hundred dollars.%” The bill passed the House without any difficulty.

In the Senate, however, Melson’s bill generated tremendous controversy and turned into
something altogether different from what he had intended. The reviewing committee in the
Senate immediately dropped the minimum fine increase.®® In their view, squeezing a few more
dollars out of violators was not enough to solve the problem of persistent pistol-packing. Instead,
they required confinement in the county jail for all offenders, whether first-time or repeat. This
marked a compromise position between the proponents of a penitentiary sentence and their
opponents, and it became one of those compromises that left all parties unhappy. One of the
bill’s strongest supporters only reluctantly cast his vote for it, believing that the required
minimum confinement of twenty days was too harsh.® The debate over the mandatory
imprisonment clause was a brutal process that played out over the course of several days.
Opponents used every trick in the book to defeat it, only to see the pro-imprisonment forces use a
technicality to force its ultimate passage. After all the strong-arming and machinations that took

place in the Senate, the House members acquiesced to their amendments. A simple phraseology

 Harris v. State of Texas, 22 Tex. Cr. App. 677 (1887).

% House Bill 51, 20™ Leg., Reg. sess. (1887), TSLAC; Senate Journal (1887), 156. On Melson, see Eugene C.
Barker, ed., A History of Texas and Texans by Frank W. Johnson (Chicago: American Historical Society, 1914), 4:
1920-1921.

7 The fine was set at twenty-five to one hundred dollars, so Moore’s amendment effectively doubled the fine. See
House Journal (1887), 62.

% They actually kept the maximum fine increase of two hundred dollars, though defendants rarely ever received
more than the minimum. For more information on penalty and enforcement trends pertaining to the deadly weapons
ban, see ch. 5.

% Senate Journal (1887), 195.
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fix had evolved into a mandatory penalty of at least twenty-five dollars and twenty days in
county jail.”

The 1887 amendment turned out to be a short-lived victory for pro-imprisonment
agitators. Two years later, the legislature dropped its mandatory jail time. Instead, offenders
could be punished by fine, county jail time, or both.”! These lawmakers restored the sentencing
discretion that the 1887 law had taken away from judges and juries. Until the very late nineteenth
century, most county jails in Texas were exceedingly small. Many were wooden “dungeon’-style
holdovers from the antebellum period; these consisted of a sheriff’s quarters plus a windowless
lockup accessible only via a trapdoor on the second floor. Other counties used prefabricated
holding cells measuring approximately ten square feet. But even the newest, largest county jails
from the period had limited capacity for prisoners and likely struggled to house dozens of them
for weeks or months at a time.’? It could be that the prospect of sending otherwise law-abiding
men to such a degrading place prompted judges and juries to avoid handing down guilty verdicts
for gun-toters.”* It may also be that rigid enforcement of this law produced jail overcrowding,
disease, and an undue burden upon county sheriffs. It was also much easier and financially
rewarding for local officials to collect small fines and send violators on their way. Whatever the

reason, the mandatory imprisonment amendment had detractors as vocal as its supporters, and

the former leapt to action as quickly as possible after their failure in 1887.

70 An Act relating to unlawfully carrying arms, General Laws of Texas, §9 (1887).

"' Violators could be fined twenty-five to two hundred dollars, jailed from ten to thirty days, or both. One writer
considered this alteration an annulment of the pistol law. See An Act relating to limiting the penalty for carrying
concealed weapons, General Laws of Texas, §37 (1889); “The Pistol Bill,” Waco Evening News (Waco, TX),
January 17, 1889.

72 Edward A. Blackburn, Wanted: Historic County Jails of Texas (College Station: Texas A&M University Press,
2005).

73 State senator C. K. Bell expressed this view in 1885: «. . . while I am in favor of inflicting punishment upon all
violators of the law commensurate with the crim committed, I am not willing to impose a severe and disgracing
punishment upon a good man because a bad man has abused his privileges.” See Senate Journal (1885), 62-63.
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The most common argument against strengthening the deadly weapons ban grew from
the ideas of eighteenth-century Italian political philosopher Cesare Beccaria. In the 1760s he
authored a treatise called Essay on Crimes and Punishment, which criticized Italy’s justice
system as brutal, barbaric, and tyrannical. He particularly detested laws enacted by overzealous
legislators who threw the proverbial baby out with the bathwater. Beccaria blamed what he
called “false ideas of utility” for the passage of statutes attempting to prevent potential evils by
prohibiting an otherwise harmless activity. These laws “would sacrifice a thousand real
advantages to the fear of an imaginary or trifling inconvenience . . . would deprive men of the
use of fire for fear of their being burnt, and of water for fear of their being drowned.” Beccaria
considered weapon regulations within this category. They disarm only the law-abiding and leave
them vulnerable to intimidation by the criminals who disregard all statutes.”

Beccaria’s argument persuaded many readers in the eighteenth century as well as many
Americans living in the nineteenth and twentieth centuries. An influential American
criminologist, Maurice Parmlee, subscribed to Beccaria’s view to some degree. Petty offenses
that caused no physical harm to anyone (he used the examples of spitting on the sidewalk or
prohibiting alcohol) do more to erode confidence in the justice system than they do to promote
the public good. They are unenforceable, he said, and therefore “furnish an admirable means of
blackmail for the police.” Worse still were those non-violent crimes that did not have
overwhelming popular support. The substantial dissenting minority could easily “succeed in
nullifying it in practice.”’> Some nineteenth-century Texans, namely the forces seeking to

weaken or eliminate the deadly weapons law, agreed with this view. In 1885, one of the many

74 “Of the Means of Preventing Crime,” in Cesare Beccaria, An Essay on Crimes and Punishments (London: F.
Newbery, 1775).

5 Maurice Parmlee, Criminology (New York: The MacMillan Company, 1923), 345-350. For a current introduction
to criminology, see Stephen Jones, Criminology, 5" ed. (New York: Oxford University Press, 2013).
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dozens of bills affecting the pistol law received a scathing critique from Senator C. K. Bell. A
North Texas (Denton County) attorney who later became a strong voice within the “wet” faction
of the Democratic Party, Bell disliked moral legislation that impinged upon personal liberties.
Though he did not oppose the deadly weapons ban per se, he rejected the idea of increasing its
penalty by requiring jail time. In his view, the law should punish the crimes committed with
pistols rather than criminalize carrying them altogether. He said, “I think the trouble with those
who are in favor of more stringent laws with reference to the carrying of pistols is that they
confuse the trivial offense of carrying a pistol, with the crime which is committed with the
pistol.”’®

Jurists and lawmakers of the nineteenth century, however, did not subscribe
wholeheartedly to Beccaria’s views. Joseph Story found much to criticize in his claim that
pardons and paroles undermined law enforcement.”’ Beccaria also said that there ought to be no
gradations of crime, nor any consideration of mitigating circumstances that might justify a more
lenient punishment. A perusal of any state’s criminal statute book from the nineteenth century
demonstrates Americans’ rejection of this concept. Even in the Italian criminology field,
Beccaria’s theories, emblematic of the classical school, were quickly replaced by those of Cesare
Lombroso and Raffaele Garofalo. These early positivist criminologists blazed a trail that their
counterparts emulated across western Europe and the United States.’”® They found that

environment and individual circumstances affected a person’s criminal tendencies and

recommended that governments take some preventive action to uphold the moral standards of the

76 Senate Journal (1885), 62-63. On Bell, see Handbook of Texas Online, Anne W. Hooker, “Bell, Charles Keith,”
accessed November 29, 2018, http://www.tshaonline.org/handbook/online/articles/fbe34.

77 Joseph Story, Commentaries on the Constitution of the United States (Boston: Hilliard, Gray, & Co., 1833), 343-
344.

8 On the exchange of ideas and “social experiments” across the Western world in the late nineteenth and early
twentieth centuries, see Daniel T. Rodgers, Atlantic Crossings: Social Politics in a Progressive Age (Cambridge:
Harvard University Press, 2009).
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community. For Garofalo, the best way to achieve this goal was the institution of ““a public moral
education,” and the enactment of a minimal number of laws that limited personal liberty; among
those worthy of mention for him were “regulation of liquor-selling, gambling, and the carrying
of arms.”””

The supporters of a harsher deadly weapons ban in Texas took a seemingly odd approach
to this philosophical argument over the efficacy of moral prohibitions. They often repeated
Beccaria’s argument while in the same breath calling for tougher enforcement of the law. For
them, agreeing with the gist of Beccaria’s assertion did not come at the cost of abandoning the
regulation of pistol-toting altogether. For example, one promoter of making the deadly weapons
law a felony offense observed that, “it is only the good citizen who is disarmed; the bully cares
not a whit for it.”%® Another declared: “The bad men are always armed. The good ones, never.”!
The solution, in their opinion, was to raise the stakes for those choosing to continue packing
heat. In other words: “Men will risk a fine freely and many men will risk a term in jail, but they
will not, as a rule, risk the state prison at hard labor.”%? John Ireland agreed, stating during his
term that the light punishment for carrying weapons was insufficient to intimidate the criminally
disposed.®® These writers firmly believed that, could the punishment be harsh enough, the
overwhelming majority of men would voluntarily leave their pistols at home.

The “penitentiary offense” supporters, who continued singing their song well into the

twentieth century, interacted with their opponents in interesting ways. Some flat-out dismissed

7 Quoted in Parmlee, Criminology, 96.

80 Panola Watchman (Carthage, TX), January 26, 1881.

81 “They Must Go!” Panola Watchman (Carthage, TX), July 30, 1879.

82 « Anti-Concealed Weapons Movement,” Dallas Morning News (Dallas, TX), December 9, 1897.

8 Ireland said, “It cannot be denied that the penalty for the violation of the law regulating the carrying of of arms is
too small. No one who is evil disposed hesitates to run the risk of being fined, while peaceable persons, against
whom evil is meditated, will, as a general thing, obey they law, and are placed at a great disadvantage. I recommend
an increase of the penalty.” House Journal (1885), 16.
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the Beccaria argument and all its permutations as “weak and flimsy objections . . . allowed to
have too much weight.”%* Others, including B. B. Paddock of Fort Worth, engaged in ad
hominem attacks. Robert W. Loughery, an East Texas paper editor, took issue with Paddock’s
“The Revolver Must Go” slogan. He thought that “the prohibitory law has proved an unmixed
evil,” and “the best safeguard of society is to permit men to go armed if they see fit, and to
enforce the law if arms are improperly used.”> Paddock responded with a stinging barb against
Loughery, calling him “representative of an extinct race” determined to “to go ‘heeled” whenever
they believe their lives or frontispieces to be in danger.”® A pro-pistol Kansas editor received
similar treatment, being berated as a veritable Rip Van Winkle who had fallen behind the
times.®” These overtly ageist attacks reveal a younger generation of westerners asserting
themselves, along with their view that a government ought to enjoy more substantial exertion of
power over its citizens.

The controversy over sending deadly weapons carriers to jail continued through the
1890s, and even into the twentieth century.®® Lawmakers revised the state penal code again in
1895, and in so doing specified that anyone imprisoned for illegally carrying a weapon “may be
put to work upon any public work in the county.”® But at the next legislative session (1897), a
critical mass of anti-imprisonment lawmakers took away the option to jail gun-toters. Ironically,

the governor at the time, Charles Culberson, had opened the session by praising regulations

84 “Suppress the Deadly Weapon,” Brenham Daily Banner (Brenham, TX), December 12, 1889.

85 Marshall Herald, quoted in Fort Worth Daily Democrat (Fort Worth, TX), April 3, 1879, and Marshall Herald
quoted in “State Press,” Galveston News (Galveston, TX), June 3, 1879.

8 Fort Worth Daily Democrat, June 6, 1879.

87 The editor of the Caldwell Post (Caldwell, KS) reprinted an article from Texas Livestock Journal (Fort Worth,
TX) and used it to criticize the editor of Hunnewell Independent (Hunnewell, KS). See Brown, “Gun-Toting
Controversy,” 125-126; Caldwell Post (Caldwell, KS), February 23, 1882.

8 Quotation from “Anti-Concealed Weapons Movement,” Dallas Morning News (Dallas, TX), December 9, 1897.
See also “Make It a Penitentiary Offense,” Dallas Morning News (Dallas, TX), December 18, 1889; Hillsboro
Mirror (Hillsboro, TX), January 17, 1898.

% Tex. Pen. Code, §338 (1895).
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pertaining to weapons, juvenile delinquency, and “immoral publications.” He presumably
opposed making the deadly weapons ban a fine-only offense because the revision took effect
without his signature.”

Lawmakers subjected the deadly weapons ban to critical revision in 1905. In that year,
not only was the jail option restored, but the minimum fine skyrocketed from twenty-five to one
hundred dollars.”! This move came in response to a perceived increase in violent crime. Rural
areas had certainly experienced more violence in recent years, largely as a result of rising racial
conflict. The Democratic Party’s suppression of Populism required a restoration of cross-class,
white solidarity. Securing it came at the cost of stoking race hatred, intimidating black voters,
and ultimately disfranchising them.”? It was at this crucial turning point that African Americans
in Texas became most susceptible to the potentially discriminatory application of the deadly
weapons ban. As recipients of the wrath of the Democratic establishment, they needed access to
armed self-defense more than they had since Reconstruction. Yet, at that very moment Texas
lawmakers pushed them out of the local, state, and federal democratic processes through poll
taxes, and later the white primary. The sheriffs, constables, and deputies who patrolled the
cotton-growing regions of East, Central, and North Texas did not need to worry about

antagonizing African Americans, whose voice in filling those local offices had been silenced.

% An Act relating to amending the penal code..., General Laws of Texas, §25 (1897). Another noteworthy weapon-
related regulation to receive attention in the 1890s was the sale of them to minors. There had long been a small voice
in the legislature demanding that this be criminalized, beginning with Robert Zapp in the early 1870s. Zapp and later
legislators of a similar sentiment received substantial support in the press. For example, “What use a minor can have
for pistol or dirk-knife, it is hard to determine, but the Austin solons think every boy should supply himself with one
or both of them.” In 1897 the legislature finally passed a law against selling small arms to minors, and the penalty
was actually harsher than that for carrying a pistol at the time (fine and/or brief jail time). An Act relating to
preventing the barter, sale or gift..., General Laws of Texas, §155 (1897). Quotation in Dallas Daily Herald (Dallas,
TX), March 28, 1885. See also Weekly Democratic Statesman (Austin, TX), June 23, 1881; Weekly Democratic
Statesman (Austin, TX), April 5, 1883.

%" An Act relating to carrying arms and fixing a penalty, Texas General Laws, §44 (1905). This revision received
praise from Texas reformers, as well as positive attention from outside the state. For example, see “Pistol Toting
Banned in Texas” Aspermont Star (Aspermont, TX), May 21, 1908. Reprinted from Atlanta (GA) Constitution.

92 Roth, American Homicide, 418-434.

151

Compendium_Roth
Page 2136



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16783 Page 302 of
402

Similarly, black town- and city-dwellers could no longer vote for the municipal officials or
commissioners who hired and fired police officers. Conviction for carrying a pistol or knife
meant a fine so expensive that most black Texans simply could not pay; instead, they went to
county jail for a month or more, which undoubtedly hurt their job prospects and took a toll on
their families.

If legislators in the fast-growing counties of North and Central Texas could strengthen
the deadly weapons ban as a way of imposing order within their districts, they found ready allies
among some of their South Texas colleagues (see Fig. 4.2). Ethnic conflict in South Texas had
long simmered and reached a boiling point around the turn of the twentieth century. Widespread
cattle rustling, attributed to “Mexican bandits,” poisoned white residents against the growing
number of Mexican immigrants, and indeed their Hispanic fellow-Americans. The tremendous
support among culturally Mexican Texans for Gregorio Cortéz exemplifies South Texas’s deep
ethnic divide as well as Hispanic skepticism of law enforcement officers. Cortéz, through no
fault of his own, became a suspected horse thief. The Karnes County sheriff went to Cortéz’s
home to question him and proceeded to shoot his brother in a misunderstanding. Being on his
own property, Cortéz made use of his right to carry a weapon, and he fatally shot the trigger-
happy sheriff. Knowing that he would be found guilty of murder in a court filled with Anglo
jurors, Cortéz ran from authorities. He avoided capture for ten days and became a folk hero
among the Hispanic population of South Texas.”® Just like Cortéz, these men and women
recognized that the cherifes (sheriffs) and rinches (rangers) would not tolerate a Mexican
shooting one of their own, even in self-defense. The law was not on their side, and the deadly

weapons ban made their situation all the more precarious by providing officers with a way to

93 Américo Paredes, “With His Pistol in His Hand”: A Border Ballad and Its Hero (Austin: University of Texas
Press, 1958).
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keep them disarmed and disempowered. As with African Americans, most Hispanic Texans
could not afford a hefty one-hundred-dollar fine and were likely to spend time in jail instead.
The momentum for a mandatory prison sentence continued gaining strength in the early
twentieth century. In 1913 J. W. Ussery, a one-term representative from East Texas (Wood
County), introduced a bill that declared pistol-carrying a felony. The original version only
addressed pistols and required two years imprisonment in the state penitentiary, but House
members applied it to all deadly weapons and reduced the prison term to between one and three
years. Opponents of the Ussery bill declared it a radical measure, and some critics speculated
that it could be declared an unconstitutional, “cruel and unusual” punishment. A ringing
endorsement of the bill by long-time House member Thomas Rowell of East Texas (Marion
County) stirred enough members to send it to the Senate. He declared: “Certainly it is a drastic

measure . . . . So was the law making the running of a gambling house in Texas a felony a drastic

Fig. 4.2. Map of votes in support of HB 47, 1905
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measure. So was the law making bootlegging a felony a drastic measure. But conditions were so
bad that drastic measures were necessary, just as today, the effects of the pistol toting evil are so
grave naught save drastic remedies may be applied.”* In the Senate, the Ussery bill ran into
some stiff opposition and had to be modified. In the end, legislators restored the fine (this time
ranging from one hundred to five hundred dollars) and moderated the prison sentence. First-time
offenses were treated as misdemeanors—rviolators could be fined, sentenced to no more than two
years in the county jail, or both. Repeat offenses could be handled as misdemeanors with the
very same consequences as first-timers, or they could be deemed felonies punishable by a state
prison sentence ranging from one to three years. The Senate revisions followed the legislative
trend of giving wide discretion to judges and juries rather than handing down potentially
draconian requirements.”>

The sitting governor, Oscar B. Colquitt, vetoed the Ussery bill in April 1913. Colquitt
gave two reasons for his decision. First, he believed that the revised penalty “is severe, and
places a law-abiding citizen, who might from threats or other cause have reason to defend
himself against thugs and ‘bullies,” at a disadvantage.”® He preferred to leave the penalties as
they were listed in the latest penal code (passed in 1911), unchanged since 1905. Second, he had
signed into law a new crime called “Assault with a prohibited weapon.” This measure provided
exceedingly stringent punishment for anyone who “shall willfully commit an assault or an

assault and battery upon another with a pistol, dirk, dagger, slung shot, sword cane, spear or

% “Felony to Carry Pistol,” Bastrop Advertiser (Bastrop, TX) March 7, 1913.

% House Bill 102, 33" Leg., Reg. sess. (1913), TSLAC. The Ussery bill received a good deal of attention in the state
press. See, “Pistol Carrying,” Alpine Avalanche (Alpine, TX), Feb. 6, 1913. Reprinted from San Antonio Express
(San Antonio, TX); “Violence and Its Hoarde,” Lampasas Daily Leader (Lampasas, TX), Oct. 10, 1914. Reprinted
from San Antonio Express (San Antonio, TX); “Felony to Carry Pistol,” Bastrop Advertiser (Bastrop, TX), March 7,
1913; Schulenburg Sticker (Schulenburg, TX), March 7, 1913; Temple Daily Telegram (Temple, TX), April 5, 1913;
Honey Grove Signal (Honey Grove, TX), April 4, 1913; “Pistol Bill Passed Finally By Senate,” Plano Star-Courier
(Plano, TX), April 3, 1913; “Would Make Pistol-Toting a Felony,” Plano Star-Courier (Plano, TX), March 6, 1913.
% Veto Proclamation, H. B. 102, 33 Leg. (1913); Abilene Daily Reporter (Abilene, TX), April 18, 1913.
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knuckles made of any metal or made of any hard substance, bowie-knife, or any knife
manufactured or sold for the purpose of offense or defense, while the same is being carried
unlawfully by the person committing the said assault.” There were three options for penalty: a
fine of up to two thousand dollars; up to two years in county jail; or up to five years in the
penitentiary.”” The sentence here was harsher than aggravated assault with a deadly weapon.
That offense could not be a felony because imprisonment in the state penitentiary was not among
the options; moreover, the penal code provided penalty ranges for the optional fine or jail time.”®
Whenever a law specified ranges, offenders often received the minimum unless there was some
exacerbating circumstance.”

Legislators made some slight alterations to the deadly weapons ban over the next decade,
but nothing noteworthy. Never again did pro-imprisonment agitators mandate jail time as they
did in the late-1880s or come so close to declaring violation a felony as they did in 1913.1%° The
possible reasons for this decline in legislators’ interest in gun-toting are endless. One of the most
plausible might be the expansion of police and sheriff’s departments in the twentieth century.
More and better law enforcement may have reduced “the habit of pistol-toting.”!°! But a more
persuasive possibility may be that a cultural shift had occurred in the half-century from 1880 to
1930. As early as 1887, some Texas locales had witnessed a remarkable reduction in the carrying

of deadly weapons. Grand jurors in the panhandle’s Hemphill County bragged that “we find

97 An Act relating to defining the offense of assault with a prohibited weapon, Texas General Laws, §114 (1913). As
far back as 1878, some commentators wanted to see a law like this one that severely punished those who committed
crimes with their deadly weapons. See “To Grand Juries,” Weekly Democratic Statesman (Austin, TX), October 24,
1878.

% Tex. Pen. Code §1023-1024 (1911). The maximum fine for aggravated assault in 1913 was one thousand dollars,
half that for assault with a prohibited weapon.

9 1 make this claim based upon my own observation of County Court and JP Court records for various Texas
counties.

100 Efforts to make it a felony continued. See “New Pistol Toter Bill,” Polk County Enterprise (Livingston, TX),
April 11, 1907.

101 «pistol Carrying,” Alpine Avalanche (Alpine, TX), Feb. 6, 1913. Reprinted from San Antonio (TX) Express.
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lawlessness and crime less in proportion than in the older counties, the deadly weapon called six-
shooter banished from among us, our citizens are law-abiding, our courts are composed of solid
and substantial men who have the interest of the county at heart.”'%? As discussed above (ch. 3),
the development of a solid middle class in Texas initiated some important behavioral and cultural
changes, one of which entailed dropping the pistol and bowie-knife as everyday accoutrements.
The louder and shriller calls throughout this period to make the deadly weapons ban a
“penitentiary offense” actually demonstrate the general public’s growing impatience with those
few who still packed heat. In fact, as middle-class Americans reached a new consensus about the
extent and supremacy of government power over individual liberties, Texans employed a new
approach to the pistol problem that demonstrates their acceptance of a much more activist state.
For these progressive reformers, life in a modern society called for certain government
actions to protect the commonweal. Some called these “positive regulations” because lawmakers
pursued policies to actively change and improve society. For example, quarantine laws and
railroad rate-setting agencies did not simply define certain illegal market activities. Instead, they
conferred a positive effect upon all Texans by protecting them from the negative consequences
of exposure to contaminated products and predatory pricing. In a similar vein, the deadly
weapons ban was not just a “negative regulation” punishing an overtly criminal act; it was a
“positive regulation” designed to lessen the potential for criminal activity throughout the future.
Prohibitionists employed this rhetoric most skillfully in their descriptions of the happy, nay
utopian, effects of an alcohol-free society. S. C. Padelford, a well-educated attorney in the North

Texas town of Cleburne, spoke passionately in support of prohibition. In doing so, he also voiced

102 Mark R. Ellis has used Lincoln County, Nebraska as a case study for the relative safety and lawfulness of newly
settled towns on the Great Plains. See Ellis, Law and Order in Buffalo Bill’s Country. Quotation from “Court
Proceedings,” Canadian Free Press (Canadian, TX), December 21, 1887.
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support for the deadly weapons ban as a crime-prevention measure that promoted the common
good. He disagreed with the anti-prohibitionists when they said that “the state must fix its limit
of action by self-protection, by negative as opposed to positive regulation,” and that the state
“cannot . . . notice causes.” Padelford used the pistol law to praise measures like prohibition,
quarantine, and insurance laws that promoted the public good. By reducing gun-toting, which he
blamed for “a great many fights, injuries and murders,” the deadly weapons ban “strikes at the
cause, and not altogether at the effect.”!%3

The rapid rise to prominence of the social sciences, particularly sociology and
criminology, provided an intellectual framework for understanding, justifying, and implementing
“positive regulations.” These fields produced scholars of law and public policy who wrote
prolifically about new, pragmatic approaches to governance that influenced public servants and
reveal much about the outlook of reform-minded Americans at the time. Important policy experts
at the turn of the twentieth century saw the interests of the individual and the community in
constant, if not irresolvable, tension.'** John W. Burgess, a prominent American political
scientist, defined the police power as “restraining the individual in the exercise of his rights when
exaggerated by him to the point of becoming a danger to the community.” Consequently,

governments must wield “the power to watch for and prevent such abuse.”'% As a statist,

Burgess wanted to see the national government grow in strength and reduce the “so-called

103 padelford confusingly then calls the weapon law, quarantine, and “fire limit” laws “negative regulations.” This
does not follow from the rest of his address and may be a typo. There are other typos in that particular issue of the
Dallas Herald, notably the instructions guiding the reader through his multi-page speech. “Address of Hon. S. C.
Padelford,” Dallas Herald (Dallas, TX) July 25, 1887.

104 Aside from the scholars mentioned specifically below, see also Parmlee, Criminology, 30.

195 John W. Burgess, Political Science and Constitutional Law, 2 vols. (Boston: Ginn & Company, 1893), 2:216.
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States” to minimal significance. The accumulation of state-level authority via police-power
enactments frustrated him.!'%

Ernst Freund, one of the most notable public policy theorists of the early twentieth
century, dedicated an entire volume to the police power, which he considered “practically a
growth of the last thirty or forty years.”!®” The interaction between private right and public good
was crucial to his understanding of the concept, defined as “The power of promoting the public
welfare by restraining and regulating the use of liberty and property.”!% For Freund, laws
regulating weapons, poisons, and explosives were preventive measures. As far as the Second
Amendment was concerned, Freund found no obstacle to sensible regulation: “Constitutional
rights must if possible be so interpreted as not to conflict with the requirement of peace, order
and security, and that regulations manifestly demanded by these requirements are valid, provided
they do not nullify the constitutional right or materially embarrass its exercise.”!?” Freund’s
position, published in 1904, aligned with the approach that Texas jurists had long taken in regard
to the deadly weapons ban. Owning arms and participating in the militia remained legal; any
other requirement aimed at crime prevention could be constitutionally enacted.

There was another similarity between Texas lawmakers’ approach to the pistol problem
and Freund’s theory of police power, one which involved prohibitive taxation. Policy experts and

reformers across the western world proposed legislative solutions to the social problems

196 For a recent evaluation of Burgess and his influence upon American political scientists, with particular emphasis
upon his racial views, see Jessica Blatt, “John W. Burgess, the Racial State and the Making of the American Science
of Politics,” Ethnic and Racial Studies 37, no. 6 (2014): 1062-1079. Burgess, Political Science and Constitutional
Law, 1:184; 2:175-177, 184-185.

197 On the importance of Freund to early progressives’ formulation of a regulatory state, see Daniel R. Ernst, “Ernst
Freund, Felix Frankfurter, and the American Rechtsstaat: A Transatlantic Shipwreck, 1894-1932,” Studies in
American Political Development 23 (October 2009): 171-188. Quotation from Ernst Freund, The Police Power:
Public Policy and Private Rights (Chicago: University of Chicago Press, 1904), v.

198 Ereund, Police Power, 11-12.

199 Ereund, Police Power, 90-91.
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generated by industrialization, some of which involved taxes. Tax-based policies included the
progressive income tax and Henry George’s “single tax” on land.'!° In both of these cases, the
tax had some ulterior motive aside from raising revenue—they promised beneficial results for
the community. The approach to occupational taxes was much the same, with a tax designed to
weed out irresponsible entrants into a field (like medical licensing), or one intended to eliminate
a particular industry (like taxing peddlers). Freund considered an occupational tax to be a police
measure whenever “its primary purpose is to restrain and control a dangerous business.”
According to him, prohibitive licenses or taxes were acceptable as long as the action being
policed remained within the purview of state authority, and the state had made some attempt to
regulate the trade in question. Freund detailed an approach to the “dangerous business” of pistol
sales that progressive Texans had long espoused.!!!

Texans began toying with the idea of an occupation tax upon pistol dealers in the 1880s.
As early as 1881, some pistol critics considered “the indiscriminate sale, and exhibition for sale,
of deadly weapons” a central part of the state’s crime problem.!!? In 1885, the House passed a
bill proposing to tax all dealers in pistols or pistol cartridges two hundred dollars annually.'"?
The issue came up again at the next session, though the bill in question would have raised the tax
to five hundred dollars.!'* Discussion of an omnibus occupation tax bill became rather heated in

the Senate due to disagreement over the insertion of a tax upon all dealers in firearms. That bill,

110 Daniel T. Rodgers discusses the reorientation of progressive politics from concerns about state power to those
about industrialization and the mass accumulation of wealth during the period 1870 to 1900. See Rodgers, Atlantic
Crossings, 52-55.

" Freund, Police Power, 33-34; see also Thomas Klingenberg Urdahl, The Fee System in the United States
(Madison, WI: Democratic Printing Company, 1898), 201.

112 Quotation by William Homan, from committee report in support of a Senate bill to “prohibit the importation and
sale of all deadly weapons, except guns and army or navy size pistols.” See Senate Journal (1881), 136.

113 House Bill 22, 19" Leg., Reg. sess. (1885), TSLAC. The initial bill taxes not only dealers in pistol cartridges, but
dealers in all types of deadly weapons. The committee substitute, which reduced the scope of the weapons taxed,
passed the House only to fail in the Senate. For its full text, see House Journal (1885), 94.

114 House Bill 214, 20" Leg., Reg. sess. (1887), TSLAC; House Journal (1887), 105, 188.
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too, failed.!'®> House members tried yet again during a special session called during 1888.!1¢

James S. Hogg, whose election to the governor’s office in 1890 signaled the ascendance of the
reform-oriented wing of the state’s Democratic Party, became a promoter of a prohibitive
occupation tax. In 1893, he described “carrying concealed deadly weapons” as a sign of
“unmanly spirit and cowardice.” To disincentivize the habit, he proposed an annual tax upon all
persons “engaged in the business of selling or offering for sale any deadly weapons,” along with
posting a bond promising not to sell “any such weapon to any minor, madman or person in a
state of wrath or intoxication.”!!”

Opposition to the occupation tax upon arms dealers remained strong throughout the late
nineteenth century. Not even the cajoling of Hogg could overcome opponents’ hostility to the
idea. The argument most often employed by these anti-taxers emphasized the impracticability of
it. Dry goods merchants would be affected as severely as those who specialized in selling guns,
thus driving up the costs of many consumer items. Furthermore, Texas residents could easily
order pistols by mail from out-of-state suppliers. Advertisements for these mail-order dealers
filled the back pages of Texas newspapers throughout the late nineteenth century. Some sold
cheap pistols, others even gave them away to customers who purchased cartridge packs.!'® A
critical legislator in 1885 suggested that a hefty tax upon those actually carrying pistols and
knives would be a more effective strategy.'!” The strength of this position held until the early
twentieth century, and firearm dealers remained conspicuously absent from the omnibus

occupation tax law enacted in 1897.'%°

115 This is House Bill 150 and its senate substitute. See House Journal (1887), 989; Senate Journal (1887), 698-699.
116 House Bill 21, 20" Leg., 1% Called sess. (1888), TSLAC; House Journal (1888), 269.

7 Address of Gov. James S. Hogg, House Journal (1893), 24-25.

18 For example, see Daily Fort Worth Standard (Fort Worth, TX), October 12, 1877; Denison Daily News
(Denison, TX), May 14, 1878.

119 The dissenters proposed $250 or even $500. See minority report for House Bill 22 in Senate Journal (1885), 178.
120 An Act . . . relating to general occupation taxes, General Laws of Texas, §18 (1897).
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As the progressives’ pragmatic, social-scientific approach to governance gained
momentum, a critical mass of Texas senators devised a way to tax pistol sales.!?! In 1907, as the
legislature hammered out major revisions to the occupation tax laws, senators successfully
inserted an exceedingly high tax on all pistol sales. The senators participating in the conference
committee of both chambers insisted on the pistol tax, outraging many House members. % All
wholesalers and retailers trading in pistols had to track on a quarterly basis the “gross amount
collected and uncollected from any and all sales made within this State of all fire arms.” At the
end of each quarter, such businesses had to send a fifty percent tax upon the gross sales numbers
to the state Comptroller of Public Accounts.!?* The “hardware men” and sporting goods suppliers
had threatened to fight the tax. A number of attorneys believed they had a solid case, claiming
that the prohibitory nature of the tax made it vulnerable to judicial review.'?* Others decided to
get out of the pistol business and sold off their entire stock before the tax went into effect.!?

Again, critics complained that that the tax could be shirked by mail-ordering pistols. For
some, this was a doubly bad option because it failed to curb pistol-toting and increased the
market share of “Squeers Rawbuck & Co, or Mummery Hard & Co,” the hated companies “that
are sapping the very life out of state mercantile and industrial enterprises.”'?® As it turned out,
though, there was an even simpler way to avoid the tax: leasing. Within months of the law’s

passage, many businesses had switched from selling pistols to renting them for brief periods or

121 Support for a tax had been building for some time, with at least one state house member (Thomas Cobbs of San
Antonio) making it a central part of his campaign. See “The Man with the Hog Leg,” Bonham News (Bonham, TX),
March 30, 1906.

122 When a conference committee reports a revised bill, it must be accepted or rejected in full; no further
amendments can be made. Thus any and all House efforts to remove the pistol sales tax were useless. See Hardware
Men Hit Hard,” Houston Chronicle (Houston, TX), May 13, 1907.

123 An Act providing for the levy and collection of an occupation tax . . ., General Laws of Texas, §XVIII (1907).
124 “Hardware Men Hit Hard,” Houston Chronicle (Houston, TX), May 13, 1907.

125 Hallettsville New Era (Hallettsville, TX), June 28, 1907.

126 Hallettsville Herald (Hallettsville, TX), May 23, 1907.
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leasing them for fifty years. This practice may have been “a violation of the spirit of the law,”
but it was “not a violation in truth and in fact.” One dealer in Austin sent to the comptroller’s
office a quarterly tax of $4.50 for the sale of one pistol valued at $9.00. He had almost
seamlessly transitioned from selling pistols to leasing them.!?’ The ease with which this could be
done likely stalled any organized effort to fight the tax, which would have been an expensive
undertaking.'?8

The occupation tax was just another innovative way in which progressive Texans tried to
put an end to their perceived pistol problem. There were some minor changes made to the deadly
weapons law after 1913, though each was minimal. Recall that the original 1870 prohibition of
deadly weapons in certain spaces remained within the text of the 1871 deadly weapons ban. For
this reason, it became a part of the penal code in 1879 and continued to be included in the
revisions to that document over the next century. This meant that there were two articles within
the penal code under which gun-toters could be arrested, though the older one was seldom used.
However, after the minimum fine hike in 1905, the secondary (and largely forgotten) article,
whose minimum fine was only fifty dollars, became a loophole for violators to be given lenient
treatment. In 1915, a bill raised the minimum fine to one hundred dollars so that all deadly
weapon defendants faced the same penalties. In 1918, the legislature raised the maximum fine
for unlawfully carrying a deadly weapon from two hundred to five hundred dollars; most
offenders received the minimum fine, so this amendment qualifies as minimal. The 1918 revision
also included agents of the newly created Game, Fish, and Oyster Commission within the

definition of peace officers permitted to carry weapons when on duty. In 1923, the Texas

127 “Just One Gun Sold,” Houston Chronicle (Houston, TX), June 7, 1908.

128 The Houston Chronicle pondered the absence of a lawsuit. On top of that, the tax remained in the statute books
without notation or alteration for over twenty years. “Pistol Tax Law,” Houston Chronicle (Houston, TX),
September 12, 1907.
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legislature made it a felony to possess “any pistol, arm or weapon” in conjunction with illegal
drugs. Finally, after dozens of attempts over the course of nearly twenty years, lawmakers
repealed the despised firearm occupation tax.'?’

These were the only anti-pistol laws that took effect in Texas, but they do not by any
means exhaust the list of proposals bandied about in the public sphere during the late nineteenth
and early twentieth centuries. Texans with all manner of ideas and alternatives rallied to
Paddock’s mantra “The Revolver Must Go.” Some supported doubling the penalty for
homicides and thefts perpetrated with deadly weapons.'*° Providing a financial reward for
officers who arrested gun-toters seemed like a good idea to others.!*! One judge even
recommended that “when a man kills another man with a pistol which he is unlawfully carrying,
the right to plead self-defense shall be taken away from him.”!*? Lawmakers’ scrambling for
newer, better, or more effective ways to disincentivize the carrying of deadly weapons actually
obscures the ingenuity of the original law that the Republicans passed in 1871. It was ambitious,
innovative legislation for its day, even if its promised implementation of a gun-free public sphere
remained more aspirational than real for some decades. Passing and maintaining Texas’s
principal weapons law, however was one thing; enforcement of it between the time of its passage

and the mid-twentieth century was another, and it forms the subject of the following chapter.

129 An Act to amend Article 477 (340) of the Penal Code of the State of Texas 1911 . . ., General Laws of Texas, §80
(1915); An Act to amend Articles 475 and 476 . . ., General Laws of Texas, §91 (1918); General Laws of Texas, §8
(1923).

130 Dallas Morning News (Dallas, TX) January 24, 1893; “Will Now Hang for Robbery,” Denton County News
(Denton, TX), June 25, 1895; Abilene Reporter (Abilene, TX), March 5, 1897. See opposition to this idea in House
Journal (1881), 340. “If a man murders another with a shotgun, the carrying of which is not unlawful, he may be
hanged. If the murder is committed with a pistol, can we hang him twice?”

131 This proposal would have revived a practice that occurred briefly during the Davis administration. See Brown,
“Gun-Toting Controversy,” 27-28.

132 “Statutory Progress,” Dallas Morning News (Dallas, TX), November 7, 1910.
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Chapter 5
Enforcing the Pistol Law in Texas, 1870-1930

The first violators of the Texas deadly weapon law found themselves inserted into the
local, postbellum judicial system. That structure consisted of constables, sheriffs, justices of the
peace, and district judges who enforced the laws within their counties. Most of these officials
were elected by eligible county voters and had no official training for their positions. Justices of
the peace, for instance, held responsibilities as precinct-level judges and coroners without usually
receiving a legal or medical education. They tended to be well-esteemed local landowners or
businessmen whose perceived wisdom or political connections fit them for the job. Sheriffs
similarly did not have standardized qualifications, though it stands to reason that many seeking
the job after the Civil War had some military experience. This local justice system was in large
measure a continuation of the antebellum, early American one in which reputation meant more
than expertise, and sessions of district and county courts became local entertainment events. But
in postbellum Texas, this system was in flux. First, military intervention during Reconstruction
involved the removal of many county-level officials, like sheriffs, which led to instability and
local conflict. Second, population growth following the Civil War was beginning to create
docket overcrowding, which later led to significant changes in local judicial procedure.!

The case of Jake Dornwell, the first arrested pistol-toter in Fayette County, exemplifies

this local justice system poised on the brink of serious changes. He was the son of Augustus

! State of Texas v. Jake Donwell (1873), Criminal Case Files, Office of the District Clerk, Fayette County, Texas.
The defendant’s name in this case appears as Jake Donwell or Jake Donnell. The documents pertaining to the case
indicate that the grand jurors were unsure of the defendant’s legal name, lending credence to the idea that the family
name and even the eldest son’s first name had become Americanized. I refer to the defendant as Jake Dornwell
because the family used that name in various documents, including the US census. See US Census, 1860, Fayette
County, Texas, M653 1294, 290; US Census, 1870, Fayette County, Texas, Beat 3, M593 1585, 394B; US Census,
1880, Lee County, Texas, Precinct 1, ED 091, 1316, 14C; Fayette County, Texas, District Court Minutes, vol. M
(1871-1877).
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Dornwald, a German immigrant, and arrived to the United States in utero during the early 1850s.
Augustus became a landowning farmer and the family came to be known as the Dornwells. His
neighbors elected him a Fayette County justice of the peace under the auspices of the Texas
Constitution of 1869. Like many of those elected under this “Radical” Republican Constitution,
and the German immigrants of central Texas more generally, the elder Dornwell probably held
Republican sympathies. Prior to the elections of 1869, Fayette County had witnessed a revolving
door of local sheriffs, all appointed by Union military officials before being removed as
opponents to the Reconstruction program. Dornwell was among a class of newly elected (as
opposed to appointed) officials, indicating the transition away from military rule and toward
constitutional rule. His position gave him substantial local influence, such as being a notary
public, an authorized coroner, and the presiding judge of the justice court within his precinct.?
The five justices of the county together formed the county court, which appointed constables and
governed local affairs.’

In 1873, Jake Dornwell, aged twenty-two, was arrested for unlawfully carrying a pistol,
probably by the constable from his precinct or by the county sheriff. Upon his arrest, he would
have been taken to the local justice of the peace (which may have been his own father) for a brief
preliminary hearing. This hearing determined whether the case would progress through the legal
system and whether bail money would be required for the defendant to avoid county jail.

Because the record of Dornwell’s preliminary hearing is no longer extant we cannot know

2 Durrill, “Political Legitimacy and Local Courts,” 577-602; Edwards, The People and Their Peace. On court day in
the trans-Mississippi West, see Richard D. Younger, The People’s Panel: The Grand Jury in the United States,
1634-1941 (Providence: Brown University Press, 1963), 157.

3 Tex. Const. of 1869, art. V, §19-21. I use the term justice court for the sake of clarityj; it is not specifically stated in
the 1869 constitution, but justices of the peace were described as officers of an “inferior court” which held “such
civil and criminal jurisdiction as shall be prescribed by law.” For the sake of clarity throughout this chapter, I will
refer to these as justice courts which held different jurisdiction than county courts and district courts. On the sheriffs
of Fayette County, see Sammy Tise, Texas County Sheriffs (Albuquerque: Oakwood Printing, 1989).
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whether he had to post bond; however, his appearance in the district court minutes in 1873
indicates that the magistrate considered his case worthy of prosecution and transferred it to the
district court. At regular intervals throughout the year, a district judge appeared in each of the
counties within his district (usually three or so) to hold court sessions. The county’s most serious
criminal and civil cases came before him, including appeals from lower courts. Another
important function of the district court was the grand jury, called for the duration of the session
to determine whether accused criminals should be taken to trial. When Dornwell’s case went to
district court, the purpose was to put it before this grand jury. In 1873, the grand jury voted in
support of his indictment. His case then disappeared from the district court records, suggesting
that it was transferred back to justice court for adjudication. As an indicted defendant in justice
court, Dornwell could enter a plea of guilty and pay the associated fine, or he could plead not-
guilty and receive either a bench or a jury trial. A guilty verdict could be appealed to the district
court, though its decision was final. The loss of local county and justice records has left the
details of Dornwell’s case a mystery, but his transfer in and out of district and justice courts
opens a window into the workings of the local justice system in postbellum Texas. This system
changed over the next sixty years as Texans wrote a new constitution and made substantial
amendments to legal jurisdictions, local governance, and court procedure.

Tracking the enforcement of the pistol law between 1870 and 1930 is an important and
informative part of this study of weapon regulations in Texas. It sheds some light upon the post-
Civil War process of legal change by showing us which jurisdictions were likely to hear deadly
weapon cases and why. Amendments to the deadly weapon ban as well as the laws governing the
Texas judiciary had significant consequences for the county-level prosecution of this

misdemeanor offense. Examining enforcement trends also illuminates the law enforcement
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system within each Texas county and the ways in which local prerogatives affected the decisions
of the constables, sheriffs, justices of the peace, and county attorneys who worked together to
prosecute the burgeoning number of misdemeanors in Texas courts. As the market towns and
cities of Texas grew during this time period, they made use of powers written into their corporate
charters to create their own law enforcement networks of city attorneys, municipal courts, and
police officers. These parallel systems had different, sometimes competing, interests that
complicated the legal process in Texas cities.

A final insight from this examination pertains to the question of selective or racially
biased enforcement of the state’s deadly weapon law. This is an important issue in light of recent
scholarship on the “carceral state” and the racial inequitableness of the justice system. Case
studies of Fayette County and McLennan County, both of which had substantial African
American minorities, suggest that the deadly weapon law was not generally enforced in a racially
discriminatory way during its first two decades of existence. African Americans did not answer
charges of violating the pistol law in numbers disproportionate to their segment of the county
population until after 1890. Thus, discriminatory or selective enforcement on the basis of race
evolved over time in conjunction with the construction of the Jim Crow system of segregation

laws and black disfranchisement.

Legal procedure is crucial to law enforcement today, just as it was in centuries past.
Unsurprisingly, much of the scholarship on the subject focuses on current practices rather than
historical ones. It is important to recognize that the law is not stagnant but evolves along with
society. This embraces both changes to the substance of the law based upon its interpretation by

appellate judges along with innovations in legal procedure. The former have tended to be well-
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documented, composed as they are of judicial opinions and commentaries; we have seen the
changes made to the deadly weapon law’s substance and content after 1870. Procedural changes,
on the other hand, are much more difficult to detect because they emanate from evolving social
customs. Dramatic revisions to legal procedure took place in Texas and the United States during
the late nineteenth and early twentieth centuries. The state of Texas revised is civil and penal
codes and its code of criminal procedure four times between 1879 and 1925, amended its
constitution to create new appellate courts, and repeatedly formed new judicial districts. This
growth accelerated after the turn of the twentieth century because there were too many cases for
the existing system to handle. The solution that lawmakers settled on was the formation of more
courts, some with specialized jurisdictions. Today Texas houses more than four hundred judicial
districts, with sixty of them in Houston’s Harris County alone. The state’s county- and
municipal-level court systems constitute an equally complicated mess of overlapping
jurisdictions and specialty courts.* The deadly weapon violators of the late nineteenth and early
twentieth centuries, depending upon the year they were arrested, experienced wildly different
legal procedures. The experiences of defendants from the 1920s differed from that of Jake
Dornwell back in the 1870s. Not only did they face much higher fines, but their likelihood of
being acquitted was lower and the legal system prosecuting them was highly impersonal and
bureaucratic.

The most significant procedural change during this time period involved the grand jury
and its fading role in the prosecution of misdemeanor crimes. Grand juries are called into a
session by judges in order to decide whether an accused criminal should be indicted. In other

words, they determine whether there is sufficient evidence and probable cause for a case to go to

4 Handbook of Texas Online, Paul Womack, “Judiciary,” accessed January 31, 2019,
http://www.tshaonline.org/handbook/online/articles/jzj01.
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trial. These bodies vary based on state laws (which themselves vary over time) and jurisdiction,
but there are some general commonalities. A grand jury tends to be affiliated with courts that
handle felonies, and the defense does not present evidence. Most importantly, the grand jury may
indict based on a majority rather than a unanimous vote. In Texas, the grand jury has historically
been associated with district court sessions and may indict based on the vote of nine out of
twelve grand jurors.

Americans inherited this tradition from the British, who preserved it for many centuries
as part of their Anglo-Saxon heritage. In the Anglo-Saxon past, grand juries wielded substantial
power to investigate and redress crimes. The body took on a republican guise during the
seventeenth century when Englishmen called to participate used it as a bully pulpit to denounce
the Stuart kings who had centralized monarchical authority after the Restoration.> The US
Constitution makes mention of grand juries, specifying in the Fifth Amendment that felonies and
serious crimes prosecuted by the United States must proceed by indictment.® This is one of the
few rights of the citizen enumerated in the Bill of Rights that has yet to be incorporated onto the
states.” For this reason, state laws have traditionally determined which types of cases require an
indictment and which do not. It has historically been a general rule of thumb that felony cases
must proceed by indictment.® The harsh penalties for felonies, like long-term imprisonment, hard

labor, or death, led Americans in centuries past to exercise caution in regard to felony cases.

5> George J. Edwards, The Grand Jury: Considered from an Historical, Political and Legal Standpoint, and the Law
and Practice Relating Thereto (Philadelphia: G. T. Bisel, 1906), 32.

¢U.S. Const. amend. V.

7 The other amendment not incorporated as yet is Amendment VII, which secures a jury trial in civil cases. The
basic provisions of Amendments I-IV, VI, and VIII have all been incorporated. This process occurred for the Second
Amendment in McDonald v. Chicago, 561 U.S. 742 (2010).

8 There were some exceptions to this rule, as in colonial Maryland, where prosecutors did not put criminal cases
before a grand jury. Instead, criminal cases required a bill of information filed with the appropriate judge, meaning
that the prosecuting and defense attorneys had a chance to present arguments at a preliminary hearing. Ironically,
this procedure has become increasingly common in the twentieth century as many states have dropped the grand jury
system. See Younger, The People’s Panel, 12.
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Misdemeanor offenses of a serious nature, particularly those involving official misconduct, could
also be presented to a grand jury.

This tradition of obtaining indictments illustrates the symbolic importance of the grand
jury within the American legal system. By reviewing the decisions of “inferior court” judges in
preliminary hearings, grand jurors acted as a democratic layer within the legal system. Cases
against indicted defendants had a stamp of community approval that validated the prosecution as
a fair and reasonable one. The significance of this reached far beyond the individual case to
“inspire a general confidence” in the operation of the justice system. Massachusetts justice
Lemuel Shaw, who spoke eloquently on the workings of the police power following the
Revolution, also described the important function of the grand jury. He believed that the “peace
and harmony of society” can only be preserved through a well-respected legal process, which
included the participation of upstanding citizens. He said: “To accomplish this, nothing could be
better contrived than the selection of a body . . . selected from among their fellow citizens, as
persons deemed worthy of this high trust by their moral worth, and general respectability of
character.”

By operating as a bulwark against unjust prosecutions, the grand jury effectively spoke
for the people and protected their interests. Grand jurors sometimes used this power to influence
lawmakers or the general public by making public statements. In 1887, one such body assembled
in a Texas Panhandle county made a report about peace and prosperity in their county that was
published on the front page of a nearby newspaper.'® An anti-crime advocate in Austin called
upon “grand juries in session throughout the State to send up reports, petitions and appeals

regarding lawlessness and crime, and making suggestions in regard to the improvement of our

® Quoted in Edwards, The Grand Jury, 43.
10 “Court Proceedings,” Canadian Free Press (Canadian, TX), Dec. 21, 1887.
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criminal laws.”!! When a grand jury assembled, the district judge swore them in and sometimes
gave them a rousing speech about the importance of their public duty. The most inspirational of
these “charges” could make headlines in newspapers across the district. !?

The aspect of the grand jury system that concerns us here is its participation in the
prosecution of misdemeanors. Today, indictments are almost exclusively the terrain of felonies,
while misdemeanors are prosecuted without them. But it was not always this way. Grand juries
could respond to complaints presented to them by issuing indictments, or they could investigate
wrongdoing within their own realm of knowledge by issuing presentments (these served the
same function as indictments but bore a different name due to their unique origin). It was
common in the seventeenth and eighteenth centuries for grand juries to issue presentments and
indictments for misdemeanor crimes like drunkenness and breaking the Sabbath.'> These
offenses might not have been felonies, but they represented a serious breach of the public peace
that threatened order and stability within the community. For much of Texas history, prosecuting
attorneys have held it within their discretionary powers to choose whether to proceed in
misdemeanor cases by indictment or another route called a bill of information.'* A case
prosecuted by information begins with the district or county attorney filing a bill of information

with the appropriate judge; then the prosecution and defense participate in a preliminary hearing,

and the judge decides whether there is sufficient evidence to proceed to trial. This procedure is

"1 “To Grand Juries,” Weekly Democratic Statesman (Austin, TX), Oct. 24, 1878.

12 Some examples of published “charges” to grand juries include: Frontier Echo (Jacksboro, TX) Nov. 10, 1876;
“Judge Fleming’s Charge to the Grand Jury,” Albany Star (Albany, TX), Sept. 21, 1883.

13 Younger, The People’s Panel, 8.

14 Tex. Code of Crim. Procedure (1879) §417. The same provision appears in the 1895 and 1911 editions as well.
See Tex. Code of Crim. Procedure (1895) §436; Tex. Code of Crim. Procedure (1911) §448.
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far simpler than the grand jury, and it has become the standard for the prosecution of most
misdemeanors in Texas.!

During the nineteenth century there were many misdemeanor cases in which prosecutors
opted for grand jury indictment. The most likely contenders were serious misdemeanor offenses
that carried a hefty fine, or newer laws that were controversial—much like the deadly weapon
ban. Misdemeanor indictments were especially common in Texas during Reconstruction due to
changes made to the judiciary branch by the Constitution of 1869. That document removed the
judicial function that the county court had historically held in conjunction with its local
governance responsibilities. Under previous constitutions, the county court heard misdemeanor
cases alongside some civil and probate cases. Furthermore, appeals from justice court could be
retried in county court. In their drive to centralize state power and prevent their Democratic
enemies from holding important local offices, Republicans removed this layer of justice system.
From 1869 to 1876, misdemeanors had to be adjudicated in justice court by a non-lawyer judge,
even if the offense in question carried a severe financial penalty. This system was replete with
opportunities for the miscarriage of justice, so law enforcement officials frequently directed
misdemeanor cases to the district court’s grand jury.

Tracking the deadly weapon cases illustrates this procedure in use during the years in
which the 1869 constitution operated. Within a sample of 3,259 deadly weapon cases, there are
173 cases between 1871 and 1876 whose initiation procedure is known. In all but three of those
cases the prosecuting attorney sought a grand jury indictment. In the subsequent decades,

indictments against deadly weapon violators continued to decline (see Fig. 5.1). The Code of

15 The only exception to this general rule is a misdemeanor case involving official misconduct, which must proceed
by indictment and be adjudged in District Court. See Tex. Code of Crim. Procedure (1925) §64.
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Criminal Procedure from 1879 specifically directed prosecuting attorneys to file a bill of
information in misdemeanor cases, leading to a further drop in indictments for carrying weapons.

Fig. 5.1

Though indictments against deadly weapon violators were on the decline during the
1870s and 1880s, reformers called upon grand juries to investigate the problem in their counties
and send a message to persistent gun-toters that their habit would not be tolerated. In 1883, a
district judge from Albany, near Abilene, declared that “the grand jury is the most potent power
in existence” for the suppression of the “nefarious practice” of carrying deadly weapons.'® This
judge asked the grand jury to use its traditional power of presentment by investigating and
addressing local crime on its own without waiting for indictments to be presented by prosecutors.
By drawing the jurors’ attention to this misdemeanor offense when their primary responsibility
was to review felony cases, he underscored the severity of the crime of unlawfully carrying

weapons.

16 “Judge Wheeler’s Charge,” Albany Star (Albany, TX), Sept. 21, 1883.
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By about 1885, indictments for deadly weapon cases were becoming quite rare. Instead,
prosecutors filed an information with the county court, whose judicial powers had been restored
by the 1876 constitution. For most of the nineteenth century, the deadly weapon law was a
misdemeanor, non-jail offense in which the highest fine was one hundred dollars. This placed it
squarely within the jurisdiction of the justice courts, though as a misdemeanor it could be
prosecuted in county court. This overlap between county and justice courts was known as
original concurrent jurisdiction, meaning that cases could be adjudicated in either venue. The
purpose was to keep the courts running smoothly without backlogs, so the case was handled in
whichever court was first to receive the charges.!” Cases frequently went to county court, but it
was also commonplace for gun-toters spotted by a sheriff’s deputy to be hauled into justice court
right away. Between 1890 and 1905, the year the maximum fine for violation rose to two
hundred dollars and moved the offense beyond the jurisdiction of justice court, that venue was
just as likely as county court to decide deadly weapon cases. In Fayette County, where records
from both jurisdictions are extant, there were about as many cases appearing in county court as

in justice court between 1890 and 1905 (see Fig. 5.2).'8

17 Tex. Code of Crim. Procedure (1895, 1911) §63; Tex. Code of Crim. Procedure (1879) §64.
18 This chart represents cases actually adjudicated within those jurisdictions, including those whose outcome is
unknown. It does not include data for cases transferred out of the jurisdiction in question or arrest warrants.
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Fig 5.2

Deadly Weapon Cases in Justice & County Courts, Fayette
County, 1890-1905
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The use of the grand jury became increasingly rare for misdemeanor offenses for two
reasons. First, population growth and better policing generated far more misdemeanor cases than
grand juries could handle. The process of transferring the case and waiting for the next district
court session provided an opportunity for defendants to skip bail. It also wasted the district
court’s time upon petty offenses when there were much more serious civil and criminal cases
requiring attention. The 1879 edition of the Texas Code of Criminal Procedure recognized this
reality by recommending that misdemeanors be pursued via information and felonies via
indictment. Second, the grand jury system itself was under assault in the late nineteenth and early
twentieth centuries. Reformers looked upon this medieval procedure as an inefficient one that
needed restructuring if not outright elimination. Their criticism built upon an anti-grand jury
movement that had been bubbling in Britain since the Benthamites, a group of pragmatic-

thinking reformers, came out against it during the eighteenth century.'® By the 1880s, the grand

19 Utilitarianism was the brainchild of Jeremy Bentham and holds that the people should seek the well-being of the
greatest number of people in making decisions. Bentham’s acolyte, John Stuart Mill applied the term
“utilitarianism” to Bentham’s ends-oriented philosophy during the nineteenth century.
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jury had well-educated, progressive critics across the Anglophone world. They tended to harp
upon its inefficiency, which they viewed as the result of its inexperienced grand jurors and the
high cost of paying them for their service. One such reformer declared that “the summoning of a
new body of jurors at each term insures an unfailing supply of ignorance.” The attack in Texas
emphasized the financial burden of the system by confronting Texans with the $100,000 to
$200,000 annual cost of paying grand jurors across the state. Reformers across the country
frequently cast their opponents as backward-looking, with one deriding them as people “wedded
to antiquity” who “revel in cobwebs.” Some states followed the advice of their modernizing
lawyers and eliminated the system, pushing every criminal case through information and a

preliminary hearing before a judge. Texas legislators, however, refused to abandon the grand

jury.20

The three legal jurisdictions involved in prosecuting the Texas deadly weapon law
interacted with one another in unpredictable and variable ways. For example, some deadly
weapon cases were still being prosecuted via indictment at least to the close of the nineteenth
century. In Jefferson County, on the state’s eastern Gulf coast, several cases from the late 1890s
took the very same procedural route as Jake Dornwell’s twenty-five years prior. The cause of this
is unknown and open to speculation. These indictments could have been generated by grand jury
presentments and handed down independently of the prosecutor; the defendants might have
asked specifically for an indictment, which the justice of the peace and district attorney accepted;
or the prosecuting attorney may have responded to what he saw as egregious violations by

seeking indictments. The decline of indictments for misdemeanors minimized the transfer of

deadly weapon cases in and out of district court, but transfers remained quite common. The

20 Eugene Stevenson, “Our Grand Jury System,” Criminal Law Magazine (December 1886): 713-714; Younger, The
People’s Panel, 138-154, 141, 145.
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procedure emerging during the late nineteenth century was to have a preliminary hearing in
justice court and transfer the case to county court. After 1905, when the maximum fine doubled,
this procedure became the standard for deadly weapon cases.

The transfer of cases from one jurisdiction to another affected the overall cost of the
prosecution. In the event of a guilty verdict, the defendant bore the cost of prosecution, but
acquittals and dismissals fell at the feet of the county treasury and ultimately state taxpayers. In
addition to the fine, which went to the county’s coffers, guilty defendants paid the justice of the
peace for his time and the sheriff for his arrest. Accused persons who pleaded not guilty and
went to trial owed additional fees to the county attorney for his services, to the sheriff for
summoning witnesses, and to jurors. When a case was transferred from one jurisdiction to
another, the costs transferred, too. Fayette County justices who transferred deadly weapon cases
to county court typically recorded about ten dollars in court costs. Defendants found guilty not
only had to pay their fine but the costs of prosecution from both jurisdictions. For this reason,
cases handled in county court tended to be more expensive than those adjudicated fully within
justice court. For example, guilty defendants in Fayette County’s justice courts prior to 1905
tended to pay their twenty-five dollar fine plus another ten to twenty dollars in court costs,
depending on whether they pleaded not guilty. Rarely did justice court cases amount to fifty
dollars or more. Sometimes judges allowed defendants arrested for unlawful carrying to plead
guilty to a reduced charge, like rudely displaying a weapon. Fines for this and other minor
offenses ranged from one to fifteen dollars, and defendants usually walked away spending less
than twenty dollars (see Fig. 5.3). In McLennan County, where the records of county court
prosecution costs are extant, guilty defendants spent substantially more than this, even in the pre-

1905 period when a typical fine was twenty-five dollars. That county’s records indicate an
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average cost of nearly sixty dollars for guilty gun-toters (see Fig. 5.4). That amounts to
$1,689.23 in 2018 dollars.

Fig. 5.3

Fig. 5.4
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The costs associated with criminal prosecutions in the nineteenth century highlight the
fee system that characterized the law enforcement process in Texas and much of the United
States during the late nineteenth and early twentieth centuries. Much like the grand jury, the
collection of fees by local officials was part of the English inheritance in North America. It was
the standard across the Atlantic seaboard during the colonial period as well as between both
sections during the antebellum years. The first states to turn away from the practice seem to have
been those of the trans-Mississippi West, who condemned it as corrupt and inefficient during the
decades following the Civil War. The underlying justifications for the system were twofold.
First, varied population densities meant that some public officials spent the majority of their time
fulfilling their duties, while others had few burdens placed upon them. Remuneration by fee
seemed a rational way to equalize these disparities and pay officials according to work actually
performed. Second, and following the theory of self-interest that undergirds classical liberalism
and modern libertarianism, fees promised to rouse these part-time officials into action. If a local
magistrate or sheriff’s deputy received no extra income for the performance of his mundane
duties, so the thinking went, he might be tempted to ignore the enforcement of the laws in favor
of his own business pursuits.?!

Despite the lofty intentions expressed in this legal inheritance, by the late nineteenth
century the fee system had became a font of corruption and source of perennial criticism in
Texas and elsewhere. Sheriffs, clerks, justices, and attorneys in some counties took home
enormous fortunes of unknown proportions due to fee collection. Their earnings financed “rings”
of local officials in cahoots with one another, and sometimes with criminals, to maximize their

income at the expense of taxpayers. A critic of the system, writing in Wisconsin in 1898, told of

21 Urdahl, The Fee System in the United States, 186-187,216-222.
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the conspiracy between sheriffs, justices of the peace, and vagrants to line the pockets of officials
and secure warm bedding for the transients each winter. The “tramps” would be presented before
a justice court under one name in the morning and another in the afternoon, allowing the sheriff
and justice to collect two sets of fees for the arrest and judgment. The vagrant, of course, could
not pay his fees and was therefore confined to the county jail for several weeks, while the sheriff
received an extra allocation of funds to house and feed him. Wisconsin counties addressed this
problem in the early 1890s by paying the sheriff a salary rather than a fee based on the number of
inmates in his jail; they also mandated that county prisoners perform some public work on farms
or roads. These measures removed the incentives for sheriffs and tramps to operate the scheme
and, over the course of four years, reduced one county’s expenses by twelve thousand dollars.?
Reform-minded Texans pursued similar strategies during the 1890s. Members of the
Populist Party, who obtained their greatest gains during the elections of 1894, tried mightily in
conjunction with reformist Democrats to revise the Texas fee system similarly to what had been
done in Wisconsin. Their goal was to cap the salary of each official at two thousand dollars per
annum and redirect all surplus to either the county or state treasury. Unsurprisingly, a strong and
well-financed opposition movement emerged to prevent their reforms.?* In 1895 state legislators
added a clause to the deadly weapon law stipulating that those confined to the jail could be put to
work on county projects for the duration of their incarceration, thus monetizing a stint in jail.>*
This particular innovation had an especially harmful effect upon black and Hispanic gun-toters
after the minimum fine was raised to one hundred dollars in 1905. Unable to pay the fine and

associated court costs, racial and ethnic minorities were much more likely than their white

22 Urdahl, The Fee System, 211-216.

23 Gregg Cantrell, The People’s Revolt: Texas Populists and the Roots of American Liberalism (New Haven: Yale
University Press, 2019), 408-411.

24 Tex. Pen. Code, §338 (1895).
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counterparts to receive jail sentences. For instance, Hispanic gun-toters were penalized by fine
prior to 1905, but after that year the vast majority of them received jail sentences instead (see
Fig. 5.5). Barring a special dispensation from the courts, these violators spent months working on
county road and farming projects.

Fig. 5.5. Based on 64 Hispanic violators adjudged guilty in McLennan, Fayette,
Parker, and Jefferson Counties.

Fines for unlawfully carrying deadly weapons tended, in the late nineteenth and early
twentieth centuries, to be added to the county road fund. Prior to 1916, there was no state-level
agency overseeing the construction of long-distance roads or highways. Instead, the counties had
to pay for and construct roads on their own. After 1879, male residents were expected to labor on
the road projects at least a few days a year, though the obligation tended to fall harder upon those
who lived along the new road’s path. Those with enough cash could buy their way out of the
obligation and allow the county to pay a day laborer instead. Within the next decade, lawmakers
authorized the collection of a county road tax improve overland transportation. County

commissioners supplemented this labor force with the inmates crowding the county jail, sending
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them to remote work sites under the supervision of construction managers and guards.?> When
the deadly weapon fine quadrupled in 1905, the number of arrests and guilty judgments
increased.?¢ It became a lucrative misdemeanor to enforce because it placed large amounts of
cash into road fund coffers or provided jailed laborers to do the work for months at a time.
Within the first eighteen months of the new provision, Fayette County had collected $1,500.00
for the road fund from convicted gun-toters.?’

The higher fine for unlawful carrying coincides with the rise of a “good roads” movement
in Texas and across the United States. This improvement impulse resulted in the establishment of
some state-level highway departments that could properly fund and oversee the construction of
intrastate roads, though the Texas movement did not. The Texas Highway Department (later
Texas Department of Transportation) did not come into existence until 1916, and even then
lawmakers hastily slapped it together to cash in on federal aid to highway improvements.?® The
same reform-minded Texans who objected so vehemently to the fee system and convict labor,
like the Populists, tended to support the good roads movement. The difficulties entailed in
building public roads and highways without state direction or sufficient funding challenged their
principles and confronted them with the kind of decisions that make Americans despise
realpolitik. For the Populists, this meant supporting legislation to ensure humane treatment of
county-level convict laborers even though the practice was distasteful to them and their

constituents.?’

25 Karl Edward Wallace, “Texas and the good Roads Movement: 1895 to 1948 (master’s thesis, Univ. of Texas,
2008), 18-21. See also Cantrell, The People’s Revolt, 403.

26 This claim is based upon records of McLennan County Court Criminal Fee Books, which contain a noticeable and
sharp uptick in deadly weapon cases after 1905. McLennan County Archives, Waco, Texas.

27 “La Grange News,” Schulenburg Sticker (Schulenburg, TX) Jan. 31, 1907.

28 Handbook of Texas Online, John D. Huddleston, “Texas Department of Transportation,” accessed February 11,
2019, http://www.tshaonline.org/handbook/online/articles/mctgn.

2 Cantrell, The People’s Revolt, 403.
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If the county had a vested interest in pursuing and prosecuting gun-toters, so did the
municipalities of Texas. Alongside rapid population growth came the proliferation of market
towns and the development of the state’s big cities. These entities wielded substantial power
during the Gilded Age and Progressive Era due to the generous charters given them by the state.
Following the Civil War, newly established cities received charters that gave them greater
authority to police residents and collect tax revenue than had been the case in the past. Older
cities, consequently, applied for new charters so that they could meet the demands of population
growth and economic development. Buried within these lengthy legislative documents was an
authorization for municipalities to regulate the use and carrying of deadly weapons within their
city limits. Unsurprisingly, a cascade of local ordinances ensued from the 1870s through the
early twentieth century.>°

County and justice courts already shared “original concurrent” jurisdiction over
misdemeanors like the deadly weapon law, and municipal ordinances added an extra layer of
complication to their enforcement. Cities hired their own peace officers (a town marshal and
deputies or professional policemen) and created municipal courts to enforce the law within the
city limits, especially their city ordinances. The latter, usually called Mayor’s or Recorder’s
Courts, formed another set of “inferior courts” within the state judiciary to enforce local
ordinances. They were designed to work like justice courts in that jurisdiction was limited to
small claims or misdemeanors and appeals received a trial de novo in county court. Thus, cities

added a competing layer of enforcement in the form of municipal courts as well as a competing

30 Cities enacting such ordinances included Fort Worth (1873, 1885), Dallas (1887), San Antonio (1899), McKinney
(1899), and Marshall (1909). These are listed on the Duke University Repository of Historical Gun laws
(https://law.duke.edu/gunlaws/), though dozens of other Texas municipalities enacted similar provisions. These
included Denton, Waco, Houston, Galveston, and more. The size of Texas and the number of its incorporated towns
and cities places a comprehensive accounting beyond the scope of the present study.
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layer of legislation in the form of ordinances against unlawfully carrying deadly weapons.
Ordinances sometimes restated the state law, but at other times provided alternative stipulations
or penalties. Gun-toters arrested within the limits of incorporated cities and towns could be
prosecuted under the auspices of either, leading to confusion and occasions for the miscarriage of
justice.

A hotbed of deadly weapon injustice was Denison, a town in Grayson County along the
Red River in far North Texas. In 1876, a Kansas resident named J. C. Hamilton passed through
town on business. While there, he stopped in a store to purchase ammunition and was
subsequently disarmed and arrested by a policeman. He was taken immediately to the Denison
Mayor’s Court, where the mayor declared him guilty and adjudged his penalty at “the lowest
fine—five dollars and costs.” Hamilton forked over the money to avoid spending the night in the
city jail but felt that he had been ill-used by the fathers of Denison and said as much to the mayor
the next day. The mayor then recommended a special lawyer, who interviewed the shop owner
and promised to have the revolver and money returned as soon as possible. He lived up to his
word, though it still cost Hamilton five dollars in legal fees. Hamilton felt as if not only the
mayor and police, but the entire town were in on the joke against him: “I paid my attorney his
five dollars, and he stepped outside and ‘whacked up’ with the police, at which the crowd
laughed hugely.” He wrote to a local editor about the experience, incensed at the “legal black
mailing” that he had found “utterly disgust[ing].”*!

Five years later, in 1880, a case from the Denison Recorder’s Court worked its way to
Grayson County Court and ultimately the Texas Supreme Court. John Boland, a man passing

through Denison, carried a pistol on his travels. He was arrested for violating the city ordinance

31 “To the Public,” Denison Daily News (Denison, TX), Mar. 7, 1876.
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against deadly weapons, which did not include an exemption for travelers as the state law did.
Believing that he was justified in his actions, Boland was surprised to receive a guilty verdict
both in Denison Recorder’s Court and Grayson County Court. His next step was to decline to
pay the fine, but Grayson County officials issued an arrest warrant for nonpayment. Upon this
secondary arrest, Boland filed a writ of habeas corpus and argued to the state supreme court that
the municipal ordinance abridged his constitutional and statutory right to carry a weapon for self-
defense while traveling. The high court, though, disagreed with Boland’s case by saying that he
did not qualify for habeas corpus because his arrests were lawful; his failure to bring up the
constitutionality issue at his appeal rendered the issue moot in the opinion of the judges.*

Cases like John Boland’s were not the only ones in which city and municipal court
systems cooperated in hustling unsuspecting victims. During the Gilded Age, one of the fastest
growing Texas cities was Fort Worth, a cattle boomtown and important hub for the Texas and
Pacific Railway. The city bustled with activity, particularly after the invention of refrigerated rail
cars and the establishment of slaughterhouses. Fort Worth, meanwhile, played host to cowboys,
stock purchasers, investors, and rail employees and looked for ways to capitalize on their stay.
The city accomplished this through the regulation of a vice district and the collection of licensing
fees and misdemeanor fines. It made sense for Fort Worth to prohibit the carrying of deadly
weapons in town because there was a steady stream of cowboys looking for saloons and brothels,
though this meant that police would not be enforcing the state law, whose fines went to Tarrant
County. The city and county officials appear to have worked out a system whereby arrested gun-

toters were fined twice for the same offense, once in municipal court and once in a county-

32 Ex Parte Boland, 11 Tex. Cr. App. 159 (1881).
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affiliated court. The Tarrant County Court heard appeals from all inferior courts, and like
Grayson County in John Boland’s case, participated in the charade.>”

In 1890, the city of Waco, a hub for the Missouri-Kansas-Texas Railroad Company about
sixty miles south of Fort Worth, received a slap on the wrist from the Texas Court of Appeals for
doing something similar. Waco city leaders had enacted numerous municipal ordinances,
including one forbidding the unlawful carrying of weapons. Another policy of the fast-growing
town was that, where municipal and state laws overlap, jurisdiction goes to that which has the
higher fine. Conveniently for Waco officials, their municipal ordinances often provided a fine
whose maximum range far surpassed that of the corresponding state law. The Waco deadly
weapon ordinance, for instance, punished gun-toting with a fine ranging from twenty-five to two
hundred dollars at a time when the state law prescribed twenty-five to one hundred. J. C. McNeil,
a man arrested in Waco for carrying a pistol, used this discrepancy to argue in his appeal from
municipal court that the case against him was unconstitutional. The McLennan County Court
agreed, but then had him arrested for violating the state law instead. When he appealed his guilty
verdict on the grounds of double jeopardy, the Texas Court of Appeals condemned Waco’s
deceptiveness but refused to overturn McNeil’s conviction.>*

There were some occasions, however, when the enforcement of the deadly weapon law
bestowed positive effects upon communities. Reformers tended to perceive a drop in crime or
other salubrious results after serious enforcement. But sometimes the town accrued the benefits
without much comment or crooning about why. Events in Karnes County, a rural, ranch-oriented

county south of San Antonio, exemplify this quite well. Feuding was nothing new to the people

33 Dale L. Hinz, Panther’s Rest: History of the Fort Worth Police Department, 1873-21* Century (Bloomington:
Author House, 2007).
3% McNeil v. State of Texas 29 Tex. Cr. App. 48 (1890).
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of Karnes County. During the 1870s they had a front-row seat to the infamous Taylor-Sutton
feud, which was more a police action against an organized crime ring than a family vendetta.>*
Local ranchers returning from service to the Confederacy, led by William Butler, confronted
rustlers operating in Karnes Countyj; it is likely that these were members of the Taylor family and
their rustling ring. Having faced them down, Butler subsequently learned to coexist with their
illegal activities and became one of the wealthiest and most powerful men in the county.>®

Butler sidestepped involvement in one feud only to find himself at the center of another.
In 1884, his son, Emmett, got drunk in the county seat of Helena and came to the attention of the
sheriff and his deputies. The younger Butler, about twenty years of age, shot the sheriff during a
confrontation and ran away. A posse, including deputy sheriff Lafayette “Fate” Elder, went after
Emmett Butler and killed him. Elder assumed the position of sheriff and hired his brother, Bud,
as a deputy. Despite his own son’s recklessness, William Butler blamed the local authorities, and
especially Fate Elder for the tragedy. Legend has it that when the townspeople of Helena
defended Elder, Butler vowed to “kill the town that killed his son.” Tensions rose in Karnes
County, with residents divided in their allegiance between the wealthy, well-connected Butlers
and the politically powerful Elders. When the San Antonio & Aransas Pass Railway arrived in
Karnes County, Butler did everything in his power to have the line pass through the western half
of the county, nearer his home and distant from Helena. In this sense, he “killed” the town by
making it so inconvenient for travelers and residents that they subsequently selected an

alternative county seat.

35 Smallwood, The Feud that Wasn t.

36 George W. Saunders, ed., The Trail Drivers of Texas: Interesting Sketches of Early Cowboys and Their
Experiences on the Range and on the Trail during the Days that Tried Men’s Souls, 2 vols. (San Antonio: Jackson
Print Co, 1920-1923), 2:154-156.
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Butler was a highly successful rancher, and his disdain for the Elders probably had as
much to do with landownership and rail access as it did the manner of his son’s death. Things
came to a head in 1886 during a local option election. Butler arrived at the polling place armed to
the teeth with his sons, sons-in-law, and cowboys. A cowboy and hired gun named Juan Coy was
among them and attracted the attention of the sheriff because there was an outstanding warrant
for his arrest. Coy fired upon Elder, initiating a shootout that engulfed the dusty intersection that
was Daileyville, Texas. By the end of the fracas, the Elder brothers and another resident lay
dead, though William Butler lost part of his ear lobe in the fighting. Butler, Coy, and a few other
members of the Butler entourage were arrested on charges of murder and carrying firearms to an
election. But when the district attorney presented the cases before the jury, it refused to hand
down murder convictions. Instead, Butler was found guilty of unlawfully carrying a firearm at a
polling place and fined one hundred dollars. This indicates juror sympathy for Butler’s position
along with a condemnation of his behavior. Between the shootout and guilty verdict against
Butler, the air had cleared in Karnes County. Deadly weapon regulations had created a way for
local residents to censure Butler without labeling him a murderer; the intervention of the legal
system eliminated the need for reprisals, and the Butler-Elder feud fell out of memory.>’

William Butler’s arrest and prosecution took place rather quickly, as did those for most of
his accomplices. Butler posted their bail, undoubtedly paid their attorney, and managed to obtain
dismissals or acquittals for them. There was, however, one exception—Juan Coy. Descended
from an old Spanish family, Coy’s ancestors were among the earliest settlers in San Antonio. He

had inherited family land in what became Karnes County, but economic difficulties prompted

37 On the William Butler and the Butler-Elder feud, see John Perry, “Two Texas Shooting Affairs, Two Karnes
County Sheriffs Killed—and the Butlers Did It,” Wild West (April 2005): 10-12,61; Olmstead and Ybarra, The Life
and Death of Juan Coy, 79-102; “San Antonio Scrapings,” Galveston Daily News (Galveston, TX) Sept. 8, 1886;
“More Victims of the Daileyville Tragedy,” Galveston Daily News (Galveston, TX) Sept. 10, 1886.
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him to sell it to Butler in the mid-nineteenth century. Coy then went to work for Butler, acting as
a hired gun or cowboy as necessary and even introducing his distant relatives to life in the
Butlers’ employ. The murder charges against him were not dropped, nor was he able to get an
acquittal. Instead, his attorney (surely paid for by Butler) repeatedly asked for continuances, or
the witnesses summoned to testify failed to appear. The result was a perennial delay in his case,
to the point that he died four years later under indictment for murder without ever going to trial.>®

If the jurors of the district court in neighboring DeWitt County (the cases received a
change of venue) showed some sympathy for Butler, they did no such thing for Coy. But for the
stalling tactics of a slick attorney, Coy would have spent the final years of his life in the state
penitentiary. Sykes Butler, one of William Butler’s many sons, also had a reputation for trouble
and had previously been involved in a shooting incident, but the paterfamilias succeeded in
having his case stricken from the district court’s docket. Some of the prejudice against Coy
stemmed from his criminal past, but much of it arose from his identity as a Hispanic man.>’

Coy’s case occurred at a crucial moment in Texas and Southern history, during the
decades in which states began constructing the systems of racial segregation called Jim Crow.
With its substantial population of Hispanics (a numerical majority in several South Texas
counties), parts of the Lone Star State segregated along ethnic lines in a system referred to today
as Juan Crow. Though casual observers assume that this system of racial regulations appeared

immediately after the Civil War, it was indeed a decades-long process that accelerated in the

middle and late 1880s. This acceleration came as a response to the Civil Rights Cases (1883),

38 DeWitt County, Texas, Office of the District Clerk, District Court Minutes, vols. H-K (1884-1893); Texas State
Library and Archives Commission, Reels 1012068, 1012069.

39 William Butler had eight sons, several of whom seem to have been engaged in illegal activities. Emmett, who died
in 1884, had repeatedly been suspected of cattle rustling. His younger brother, Sykes, worked closely with the
trigger-happy Juan Coy as a cowhand for his father. Olmstead and Ybarra, The Life and Death of Juan Coy, 41, 63.

189

Compendium_Roth
Page 2174



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16821 Page 340 of
402

which held that private corporations could enforce racially discriminatory policies without
violating the Fourteenth Amendment—which, as readers will recall, was pared down by the US
Supreme Court to apply only to actions taken by state governments.** The nation’s high court
validated the ensuing the avalanche of discriminatory state-level legislation in the landmark case
of Plessy v. Ferguson (1896), famous for its mantra of “separate but equal.”*' Some southern
states went yet a step further by revising or rewriting their constitutions to disfranchise black
voters. In Texas, local Democratic party organizations began regulating their primaries to
exclude black voters. Since the Democrats ruled over a one-party state, to sit out the primary was
tantamount to sitting out the entire election. The policy of excluding black primary voters
received support at the state level at the turn of the twentieth century with the passage of the poll
tax in 1902, which along with the defeat of Populism greatly reduced the black electorate, and
the Terrell Election Laws of 1903 and 1905, which established a more modern system of primary
elections that greatly advantaged the Democratic Party. Thus the years around the turn of the
twentieth century mark a sharp turning point in the history of racial segregation and
discrimination in the United States.*?

White Texans, however, were far from finished with their campaign for white supremacy
in the first decade of the twentieth century. In fact, the federal judiciary indicated its acceptance
of ever stricter discriminatory policies through the 1920s. For example, Texas Democrats
followed up the Terrell Election Law with a statewide white primary in 1923. They held off on

the move until it was clear to them, based on a US Supreme Court decision in 1921, that their

40 Civil Rights Cases, 109 U.S. 3 (1883).

41 Plessy v. Ferguson, 163 U.S. 537 (1896).

42 Barr, Reconstruction to Reform, 205-207; Handbook of Texas Online, O. Douglas Weeks, “Election Laws,”
accessed March 04, 2019, http://www.tshaonline.org/handbook/online/articles/wde01; Michael Perman, The
Struggle for Mastery: Disfranchisement in the South, 1888-1908 (Chapel Hill: University of North Carolina Press,
2001), 32, 270-298.
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attempt would not be interpreted as a violation of the Fourteenth Amendment. In Newberry v.
United States, the high court held that political parties were, like railway companies, private
organizations exempted from the Equal Protection Clause of the Fourteenth Amendment.
Though black Texans protested and brought suits to federal court, the white primary persisted
until 1944, and with few exceptions the legal structures of Jim Crow and Juan Crow remained
solidly in place well into the middle of the twentieth century.*’

It is not surprising that non-white criminal defendants would experience a greater degree
of discrimination in the justice system during this time period in which the system of segregation
had firmly established itself. Case studies of deadly weapon violators in Fayette and McLennan
Counties reveal that the treatment of black and Hispanic defendants took a turn for the worse
around 1890, declined further over the next twenty years, and reached a low point around 1920
that held steady at least through 1930. During this forty-year time period, black defendants went
from being a small proportion of deadly weapon defendants to the majority of them, despite their
shrinking share of the overall county-wide populations. In Fayette County, African Americans
accounted for a higher proportion of the total population in 1870 than at any later time. Though
their numbers grew over the next several decades, their percentage of the population fell from 33
percent in 1870 to 23 percent in 1920. Statistics for McLennan County tell much the same story
over that half-century; in pure numbers the black population grew, but their share of the total

population dropped from 34 percent in 1870 to 21 percent in 1920 (see Figs. 5.6, 5.7).*

43 Campbell, Gone to Texas, 330-331, 366; Walter L. Buenger, The Path to a Modern South: Northeast Texas
between Reconstruction and the Great Depression (Austin: University of Texas Press, 2001), 76-83; Darlene Clark
Hine, Black Victory: The Rise and Fall of the White Primary in Texas (Millwood, NY: KTO Press, 1979);
Handbook of Texas Online, Sanford N. Greenberg, “White Primary,” accessed February 13, 2019,
http://www.tshaonline.org/handbook/online/articles/wdwO01; Handbook of Texas Online, O. Douglas Weeks,
“Election Laws,” accessed February 13, 2019, http://www.tshaonline.org/handbook/online/articles/wde01.

4 These results are based upon a random sample of 177 deadly weapon defendants from among a total of 1,778
from those counties. Violator names were randomly selected from these counties and used as a starting point for
research in census records. The race or ethnicity remained unclear for 7 sampled violators, or 3.9%. The overall
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Fig. 5.6

Fayette County Census Data, 1870-1920
Year 1870 1880 1890 1900 1910 1920
White 10,953 67%| 19,167 69%| 23,031 73%| 26,148 72%| 22,434 75%| 23,201 77%
Negro 5,473 33% 8,763 31% 8,446 27%| 10,394 28% 7,351 25% 6,755 23%
Fig. 5.7

McLennan County Census Data, 1870-1920
Year 1870 1880 1890 1900 1910 1920
White 8,861 66% 19,276 72%, 28,811 74% 45,345 76% 55,991 73% 65,280 799
Negro 4,627 34% 7,643 28% 10,381 26% 14,405 24% 17,234 22% 17,575 219

In the 1870s and 1880s, 31 percent of Fayette County deadly weapon defendants were black or
mulatto, mirroring their share of the population almost perfectly. After 1890, however, their
proportion of the county’s arrested gun-toters began to increase and crossed the 50 percent mark
by 1900. By 1920, black defendants accounted for nearly 70 percent of all deadly weapon
violations in the county, though by then they constituted less than 25 percent of the county
population (see Figs. 5.8, 5.9).

Fig. 5.8

sample is proportional to the number of individual violators arrested in these counties between 1870 and 1930 based
on extant records. There were 102 sampled violators from a total of 1,021 in Fayette County, and 75 from a total of
757 in McLennan County. This sample size yields a confidence interval of +7 when using the worst-case-scenario of
50% accuracy (the standard for polling statistics). Since my figures are based upon straightforward census records
rather than subjective polling questions, and I have disregarded violators whose race could not be determined with
some certainty, it is fair to consider the accuracy of this sample 95% or higher. Outside of this sample, I investigated
all Fayette County violators from the 1870s (a total of 82), yielding highly accurate results for that particular decade.
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Fig. 5.9

Racially discriminatory law enforcement was nothing new in Texas and the United States
in 1890. Certain offenses, like vagrancy, had been applied much more strictly to black citizens
than white since the early years of Reconstruction.*> As the Fayette County data shows, though,
the deadly weapon law was not enforced in a discriminatory way during the 1870s and early
1880s. The turning point around 1890 should be interpreted as the visible manifestation of a
mostly obscured cancer of racism metastasizing in the state’s justice system. Because we already
know that black Texans were jailed in far higher proportions than their white counterparts, case
studies of other misdemeanor offenses would likely produce similar results of discriminatory

enforcement sharpening around 1890.4

4 John K. Bardes, “Redefining Vagrancy: Policing Freedom and Disorder in Reconstruction New Orleans,” Journal
of Southern History 84, no. 1 (February 2018): 69-112.

46 Donald R. Walker, Penology for Profit: A History of the Texas Prison System, 1867-1912 (College Station: Texas
A&M University Press, 1988), 165-167.
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This timeline aligns with political events in Fayette County during the very late 1880s.
During Reconstruction, Fayette County was firmly within the pro-Davis wing of the Republican
Party. Though Democrats made great gains in the mid-1870s, Fayette County voters usually
continued to send one Republican to Austin as a part of their delegation to the state legislature.
This pattern broke after the election of 1889, when significant white immigration tipped the
scales in favor of Democratic voters (see Fig 5.6). Republicans experienced a brief comeback
during the zenith of the Populist movement with the elections of 1894, but their position as one
commanding a regular seat among the county’s representatives was over. The fall of
Republicanism in Fayette County matches perfectly the rise of discriminatory law enforcement
against black residents. The conclusion is clear: as long as Republican voters held enough
political capital to secure a seat at the table, black residents of Fayette County received fair
treatment within the fee-based local justice system.*’

In McLennan County, home to the booming railway entrepot of Waco, a similar pattern
discriminatory enforcement emerged. As the African American proportion of the population
declined, their share of appearances in court for weapons violations increased. However, fewer
extant records from McLennan County and the effects of the high rail traffic produced less clear-
cut results than were obtained in Fayette County. Without records covering the years 1877 to
1895, it is impossible to see the kind of sharp break around 1890 that appeared in Fayette
County. Waco’s position as a rail hub and fast-growing city in need of laborers affected the
results of its case study, too. There were more Hispanic violators in McLennan County than
Fayette, and more of the gun-toters there seem to have been visitors or transients who proved

impossible to identify with certitude. The proportion of non-white violators grew substantially

47 See state senators and representatives of Fayette County, Texas Legislative Reference Library, Legislators and
Leaders, https://Irl.texas.gov/legeleaders/members/Irlhome.cfm.
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over the half-century in question, from 13 percent in the early 1870s to 50 percent by 1930.
However, this process played out in an ebb-and-flow way that produced temporary decreases
around 1905 and 1915 (see Fig. 5.10).

Fig. 5.10

It is clear from the data collected in McLennan and Fayette Counties that the deadly
weapon laws of Texas were not enacted to purposefully target black or Republican Texans for
disarmament, nor was the law stamped from the beginning with a thinly veiled racism. It took
decades for Democrats at the state and local levels to gain sufficient political strength to enact
the laws and elect the officials who could preside over a campaign of discriminatory
enforcement. The story of the deadly weapon law in these counties, whose substantial minority
of black residents made them prime candidates for white-on-black violence, illuminates the reach
of segregation far beyond private organizations to the justice system itself. It is the story of good
intentions being turned to evil purposes, of the power of local officials over the lives of their

constituents, of the necessity for voting rights in a bi-racial democracy.
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Conclusion

The decade of the 1930s marked an important turning point in the history of firearm regulations
in Texas and American history. That greatest of all “positive” progressive regulations,
Prohibition, created a space for the proliferation of gangs, whose foot soldiers took to wielding
automatic weapons. These types of firearms existed in the latter half of the nineteenth century
but needed technological innovation and mass production techniques to make them widely
available. A sharp rise in homicides committed by tommy guns produced a new wave of firearm
regulations targeting automatic weapons for proscription. This time around, though, the federal
government became involved through the passage of the National Firearms Act (NFA) in 1934.
That legislation specified that certain types of firearms, including machine guns and short-
barreled rifles and shotguns, must be registered. Furthermore, dealers in these “NFA” weapons
had to pay an annual occupation tax intended to discourage sales. Some firearm accoutrements,
like silencers and mufflers, also fell within the purview of the law.!

Technology proved to a driving force in the adoption of federal gun laws, marking a
continuity with state- and municipal-level weapon regulations of the nineteenth century. In
antebellum Texas, the prevalence of Bowie knives made them a special target for reformers who
succeeded in passing a law that penalized manslaughter-by-knife akin to murder. In the
postbellum era, industrialization and rail transport turned cheap revolvers into household items
that almost any man could afford. Though high-quality pistols, like Colts, could cost upwards of
forty dollars, sellers advertised inexpensive alternatives at five dollars or less. The growth of
mail-order purchasing and reliable mail delivery made them widely available for consumers and

problematic for reformers. It is no coincidence that “pistol laws” like the one in Texas emerged

"' Winkler, Gunfight, 211-219.
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when they did, during a period of transition away from blades and toward pistols (revolvers and
later semi-automatics) as the weapon of choice for interpersonal disputes.? The commercial sale
of machine guns in the decades following the First World War marked a similar technological
innovation that disrupted the status quo pertaining to weapon laws, ushering in federal
legislation. In the late twentieth century, the availability of small caliber, semi-automatic rifles,
referred to frequently and contentiously as “assault-type” rifles began posing a comparable
problem. Across American history, the technology and consumer appetite for weapons have
generally run far ahead of law and courts, creating cultural debates that elevate social tensions.
The introduction of federal-level gun laws reshaped the regulatory landscape pertaining
to firearms and ultimately made it a more controversial issue than it had been in the past. Dating
back to the eighteenth century, there is a deep strain of antipathy among southerners against
interventions by the national government, in large measure because a powerful national
government might threaten the South’s “peculiar” racial arrangements. Critics then and now
portray such interventions as unconstitutional usurpations of state power on the part of the
federal government. This cultural inheritance has given the “gun rights” discourse of the New
Right a strong popular resonance in the South and in rural areas more generally. Grover
Norquist, an important policy advocate in the Republican Party since the 1980s, credits his
party’s position on gun laws with turning many traditional Democrats into reliable Republicans.?
This process played out in rhetoric on the subject of federal gun laws alongside policy changes in
historically Democratic, newly Republican state legislatures to scale back or repeal their deadly

weapon laws. These policies have been as much about the deregulatory platform of the post-

2 The research of historian Randolph Roth indicates that the rise of the handgun in Texas and California occurred
over the decades stretching from the late 1840s to the 1870s. Roth, American Homicide, 355-356.

3 “Interview with Grover Norquist,” PBS Frontline (2004), accessed March 7, 2019.
https://www.pbs.org/wgbh/pages/frontline/shows/choice2004/interviews/norquist.html
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Reagan Republican Party as they have been measures to promote public safety by empowering
“good guys” to pack heat.

In Texas, the dismantling of the deadly weapon laws began in the 1990s, amid the state’s
changeover from a Democratic to a Republican stronghold. Republican George W. Bush,
running for governor against Democrat Ann Richards, promised to sign concealed-carry
legislation that the incumbent had passionately opposed and indeed vetoed. Though it was not a
central issue in the race, loosening the state’s strict gun laws proved popular with important
swing voters in East Texas. Richards’s campaign manager, Mary Beth Rogers, believed that
Republicans ran a “whisper campaign” aimed at flipping East Texas Democrats. Whether or not
the Bush campaign intentionally used the “She’s gonna take away your gun” idea to win in the
piney woods, a rift among Democratic voters along cultural lines had suddenly become
apparent.* Since then, cultural conservatism aided Bush’s ascendancy to the White House and
kept the Lone Star State firmly within the Republican Party’s control. In 1995, Bush signed the
state’s concealed-carry law, which allowed residents who passed a background check and
completed the requisite training to obtain a permit for carrying concealed handguns. Twenty
years later, state lawmakers decided that permit-holders should also be allowed to carry their
handguns openly.

The current debate in Texas and throughout the country over “gun rights” and “gun
control” has become a heated one. Proponents of the former portray their political enemies as
tyrants seeking to abolish the Second Amendment and confiscate all firearms; supporters of the
latter declare that we live in a “crisis” of gun-related deaths even though most statistics show that

homicides and violent crime are in decline. As so often happens in this age of mass media, the

4 Patricia Kilday Hart, “Little Did We Know,” Texas Monthly (Nov. 2004), accessed March 7, 2019.
https://www.texasmonthly.com/politics/little-did-we-know/.
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rational middle-ground is hard to find, obscured by click-bait and muffled by shrill voices.
Examining the history of weapon regulations, however, offers us an opportunity to consider the
topic in a way that is less subjective and contentious. This is possible because our American
ancestors drew altogether different distinctions about weapons, their use, and their regulation
than we do today.’

No matter what side of the debate they take, twenty-first-century Americans care about
“guns”—although the word itself means different things to different people. When pressed, most
gun-control advocates say that they are actually concerned about handguns or “assault-type”
guns rather than all guns. The most ardent gun-rights supporters, on the other hand, care a great
deal about protecting virtually every type of gun from further regulation by the state and federal
governments. In the nineteenth century, however, regulators lumped together several kinds of
weapons, which included some guns alongside knives, metal knuckles, and sword canes. What
these weapons had in common was their concealability and their purpose as instruments of
personal rather than military defense. For them, the weapons used for hunting and warfare were
protected by the federal and state bills of rights and thus received exemption from regulation. All
others, termed “deadly weapons™ in the nineteenth century, could be regulated in some form.
Some states chose to proscribe only the concealment of them while others, like Texas, opted for
more far-reaching measures. Where we cringe at the thought of openly borne weapons and the
commercial sale of military-grade weapons, our ancestors feared concealed weapons and refused
to regulate military-grade weapons. Does this mean that we should follow in their footsteps? Not
necessarily. But it does illustrate the extent to which technological innovation and the passage of

time have changed the way Americans think about weapons and how to regulate them.

5 An excellent examination of these opposing camps, including their origins and policy goals, can be found in
Winkler, Gunfight, 15-94.
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The 2008 Heller decision finally eliminated the longstanding distinction between
weapons of civic defense and those of personal defense by holding that the Second Amendment
protects all arms in “common use” rather than merely those employed in the common defense.®
Though this was an important step in the evolution of federal law, it followed what had always
been the case in Texas. All six state constitutions have protected individual citizens or residents
in their right to own and use arms for both “defence of himself and of the State.” Still, state
lawmakers and appellate judges across multiple generations believed that some limitations on the
carrying and sale of certain types of weapons were constitutional and necessary. In this sense,
then, Heller is less a turning point than it initially appears. The controversy surrounding its
protection of personal-defense weapons constitutes yet another federal red herring which
distracts us from the much more dramatic and substantial arena of regulatory power: the states. If
the gun-rights lawyers believe that widening the definition of protected weapons de facto limits
governmental regulatory authority over them, the example of Texas stands firmly in their way.

The legal activists on the political right who seek to dismantle state-level firearm
regulations, extend the protections of the Second Amendment, and incorporate it onto the states
have found ways of undermining arguments from history that contradict them. One of the most
common and least convincing is the contention that gun control is a form of racism. These
scholars have argued that the oldest gun laws were those aimed at preventing slaves and free
blacks from having them.” According to their line of thinking, it follows that all ensuing firearm

legislation is the fruit of a racist tree that needs to be chopped down. This is a disingenuous and

¢ District of Columbia v. Heller (2008).

7 Some examples include Clayton E. Cramer, “The Racist Roots of Gun Control,” Kansas Journal of Law and
Public Policy 4, (Winter 1995): 17-25; David B. Kopel, The Truth about Gun Control; Halbrook, Freedmen, the
Fourteenth Amendment, and the Right to Bear Arms. See also Yuill, “‘Better Die Fighting against Injustice than to
Die Like a Dog’.”
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ahistorical position. Certainly all societies across human history which condoned slavery had to
consider the wisdom of limiting their slaves’ access to weapons, and the United States was no
exception. Human beings devoid of legal rights or personhood, race notwithstanding, must
always be viewed with suspicion by the governments sanctioning their subordination. But to say
that this reality contaminated all future firearms regulations with the poison of racism is to set up
a straw-man argument. Laws aimed at preventing American Indians from obtaining weapons, for
example, were more about common-sense political security for colonial and state governments
than racism per se. Moreover, the oldest North American laws pertaining to slaves and weapons
required that households acquire sufficient firearms to arm male slaves if called upon by the
Virginia government.® Indeed, aside from Kentucky, no Southern state attempted a blanket
prohibition on black people carrying firearms. Slavery (and Indian policy) in North America was
certainly grounded in racism, but to say that it was the sole animating force behind all state-level
weapon laws, thereby justifying a retreat from measured gun regulations, is a deep
misinterpretation of the historical record.’

A better way to think about race and weapon regulation in North America is to imagine it
as an ever-present issue, sometimes in the foreground and other times in the background. In
some cases, laws were racially discriminatory on purpose and by their very nature. The slave
codes, antebellum laws targeting free blacks, and prohibitions against trading arms to Indians fall
within this category. The forces of history made race a salient factor in white Americans’
protection of their homes and communities from potential internal and external threats. The

deadly weapon laws of Texas from 1836 to 1866 were, for the most part, overtly racial for this

8 Breen and Innes, Myne Owne Ground, 25-27.
° For an incisive critique of the “gun laws as racism” argument made by contemporary legal scholars, see Charles,
Armed in America, 287-289.
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reason. The wielders of state power, Anglo-white men, did what they could to limit the access of
slaves and Indians to arms and ammunition. In other cases, however, race looms in the
background. Emancipation, Reconstruction, and their concomitant elevation of racial tensions
provide the necessary context for the enactment of race-neutral, even pro-black, weapon laws. In
Texas, the legislation of 1870-1871 was specifically designed to protect Republican voters from
pro-Confederate intimidation. As federal judges lent their approval to the emerging system of
segregation in the 1880s, local enforcement officials had the ability to apply these laws
selectively in a racially discriminatory way. It is unlikely that this pattern is universally true
across the South, but the best evidence gathered thus far indicates that it was the case for much
of Texas. The development of racism in the enforcement of deadly weapon laws says far more
about Jim Crow’s corruption of the legal system and the rise of the “carceral state” than it does
about the philosophical underpinnings of weapon regulation.

The motivations behind the race-neutral weapon laws of Texas emanated from class and
political considerations, both of which went hand-in-hand with race. The antebellum legislation
against knife-wielding killers alongside James W. Throckmorton’s proposed tax upon the
carrying of weapons targeted poorer men for moral reform because they, in the eyes of their
social betters, resorted too frequently to violence and acted in irresponsible or unmanly ways.
These men could be Tejanos, Anglos, or African Americans; the law considered them equally
problematic if they fit the description provided by Throckmorton back in 1866: “men and boys,
vagabonds and vagrants” carrying “arms about their persons on all occasions.”!® Of course, in
postbellum Texas, freedmen clung to the bottom rung of the socio-economic ladder and, at least

in the eyes of most white Texans, most closely resembled Throckmorton’s portrayal. Though the

19 House Journal (1866), 530.
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deadly weapon laws of the early 1870s were initially enacted by Republicans to protect
vulnerable black voters, the declining cost of purchasing pistols across the closing decades of the
nineteenth century adds an important class element to the amendments passed during that time
period. Gun-toting defendants tended to be young men who owned no land and held little in the
way of social capital. The intersection of poverty and racism transformed these laws, laudable as
they may have been in the beginning, into tools of oppression by 1900.

The rise of a new, middle-class masculinity during the post-Civil War period greatly
affected the history of gun and weapon regulations in Texas. Where governor Throckmorton had
seen financial means as a way of deciding who was “man” enough to carry a pistol, in the 1890s
governor Jim Hogg asked Texas voters to be “man” enough not to use one.!! Shifting societal
expectations of men followed economic development and demographic growth in Texas during
the postbellum era. The middle-class residents arriving daily from other states and countries
wanted peace and safety in their newly established communities. In many respects, they got what
they wanted. State jurisprudence closely guarded the “heat of passion” defense that men so
frequently used to justify their recourse to bloody vengeance; family feuds and vendettas had
largely burned out by the end of the century; professional police forces and bureaucratized
sheriffs’ departments provided more effective law enforcement than the state had ever seen
before. Still, this was the era in which ritualized racial violence became more common and more
culturally meaningful. Even into the late nineteenth century, the paradoxical intermingling of
freedom and security for some with the oppression of others continued to define race relations in
the United States. If black or Hispanic Texans opted not to carry guns, their decision likely had

less to do with the adoption of middle-class values than with an attempt to avoid harassment by

' House Journal (1893), 24-25.
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officers. As the ballad of Gregorio Cortéz showed, the very arms that made them arrestable on
sight provided their best means of defense against persecution.

Turn-of-the-century Texans might have been trying to live out B. B. Paddock’s slogan
that “the revolver must go,” but they did so during a time period in which national attention
remained fixated on pistols and gun violence. Wild West shows, western novels, and the art of
Frederick Remington and Charles Russell were popular. Writers turned Civil War figures into
western heroes, most notably Jesse James, whose real-life escapades took him to Minnesota
rather than Mexico.!? Why did Americans gravitate toward a violent West filled with gunslingers
and desperadoes? Some historians might point toward a shared “myth” of the West that united

disparate Americans into a communal endeavor to “civilize” the continent. !?

Others might claim
that the final three decades of the nineteenth century witnessed a “greater reconstruction” of the
country, best epitomized by the settling of the West, which dominated American politics and
culture.'* Still others might theorize that desperadoes personified an outdated, dying vision of
manliness that inhabitants of an industrializing world longed for.!> Arriving at the question from
the perspective of gun laws and their history, one might wonder whether the fascination has a

much simpler explanation and grew from living in a “gun culture” or fearing the effects of a

“gun crisis.”

12 Matthew C. Hulbert, Ghosts of Guerrilla Memory: How Civil War Bushwhackers Became Gunslingers in the
American West (Athens: University of Georgia Press, 2016).

13 Richard Slotkin, Regeneration through Violence: The Mythology of the American Frontier, 1600-1860
(Middletown, CT: Wesleyan University Press, 1973); Richard Slotkin, The Fatal Environment: The Myth of the
Frontier at the Age of Industrialization, 1800-1890 (New York: Atheneum, 1985); Richard Slotkin, Gunfighter
Nation: The Myth of the Frontier in Twentieth-Century America (New York: Atheneum, 1992).

14 Richard White, The Republic for Which It Stands: The United States during Reconstruction and the Gilded Age,
1865-1896 (New York: Oxford University Press, 2017).

15 Richard White, “Outlaw Gangs of the Middle Border: American Social Bandits,” Western Historical Quarterly
12, no. 4 (Oct. 1981): 387-408.
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A more fruitful line of inquiry than debating the presence or absence of a “gun culture” is
an examination of the cultural changes, then and now, that produced problematic gun violence.
There is no doubt that the postbellum era was a bloody one. The “war” of Reconstruction, the
suppression of black voting, the subjugation of the Plains Indians, and rising urbanization made
for a tumultuous thirty years. By contrast, the decades marking the turn of the twenty-first
century have witnessed a decline in violent crime. Aside from a few notorious pockets of
criminal activity, the American streets are as safe as they have ever been. The reason for parallels
between the two time periods, which include media attention to gun-related deaths, the profitable
mass production and wide availability of firearms, a cultural fascination with violence, and a
strong gun-control movement, remain difficult to see.

If we zoom out and consider more holistically the similarities between the present, which
Democrats have long referred to as “a second Gilded Age,” and the closing decades of the
nineteenth century, whose designation as “the Gilded Age” has only recently sparked academic
controversy, a clearer picture emerges. Both eras have been marked by technological innovations
that disrupted employment patterns and heightened the sense of vulnerability to irrational market
forces. Some historians have argued that the two “Gilded Ages” are connected by globalization
and its consequent feelings of atomization on the part of those left behind by new political and
economic structures.'® A growing divide is emerging between the well-connected members of a
“global community” on the one hand, and the parochial inhabitants of “flyover country” on the
other, who feel as though their values, skills, and political voice are under attack. Recent

Democratic gaffes accusing these Americans of clinging to “God and guns” or being a collective

16 Niall Ferguson, “Populism as a Backlash against Globalization—Historical Perspectives,” Horizons 8 (Autumn
2016): 12-21. For an anecdotal, biographical example of this perspective, See J. D. Vance, Hillbilly Elegy: A
Memoir of a Family and Culture in Crisis (New York: Harper, 2016).
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“basket of deplorables™ point to a cultural rift in America that even savvy politicians have
trouble navigating. It is purely speculative, but this position offers some explanation for the
cultural resonance of the gun debate today. No object, no issue (not even abortion) so perfectly
draws the dividing line between these two camps. One side wants “gun control” to prevent
maniacs with “mental health issues” from shooting up schools and workplaces; the other wants
“gun rights” to guard themselves against the ever-present “criminal” who lurks around every
corner. Both sides in their fearfulness overlook the common thread among shooting sprees, urban

crime, and suicides—which tend to afflict young, hopeless men as the pullers of the trigger.
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ABSTRACT
THE DEADLY WEAPON LAWS OF TEXAS: REGULATING GUNS, KNIVES AND
KNUCKLES IN THE LONE STAR STATE, 1836-1930

by Brennan Gardner Rivas, Ph.D., 2019
Department of History
Texas Christian University
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in Texas History

This dissertation examines the regulation of firearms and other weapons throughout Texas
history, from the founding of the Republic of Texas in 1836 until the eve of federal firearm
legislation in 1930. During that near-century, Texans lived with increasingly stringent laws
regulating the ownership, sale, and carrying of various weapons. During Reconstruction, Texas
stood out as a pioneer in the realm of comprehensive weapon regulations, going so far as to ban
pistols, knives, and sword canes in the public sphere. Some Texans enjoyed exemption from this
regulation, though over the course of the late nineteenth century such exceptions became
increasingly rare. Though Republicans enacted the initial legislation during their brief tenure in
power, Democrats retained the law and indeed amended it over the ensuing decades to make it
more effective. State courts had ample opportunity to assess its constitutionality and consistently
declared it to be a legitimate exercise of the state’s police power. The popularity of this law over
the course of the late nineteenth and early twentieth centuries points to the rise of middle-class
values in Texas that eschewed rowdiness and male violence in favor of restraint. Alongside this
shift in societal conceptions of “manly” behavior, the retention of this “pistol law” illustrates the

early development of a progressive impulse among the inhabitants of the bustling market towns

in America’s interior. The coercive side of this progressivism was on display in the enforcement
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of the state’s deadly weapon laws. Statistical evidence indicates that enforcement in the early
decades was equitable but became racially discriminatory by 1890, aligning with the
establishment of segregation laws around the same time. Despite the Lone Star State’s reputation
as a bastion of “Wild West” gun violence, by the eve of the First World War Texas actually
boasted the most far-reaching gun and weapon laws. This dissertation focuses on the
formulation, amendment, and enforcement of state-level legislation, a crucial part of the history

of firearm regulation that has been overlooked by many scholars.
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HK G3/PTR-917.62 NATO 20 Round
Steel Magazine Grade 1

PagelD.16859 Page 378 of

$24.99
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CATEGORIES SIGNUPTO OUR

Rifle Mags NEWSLETTER
Pistol Mags

Custom Mags Your Name:

10 Round Mags Vour Email
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All prices are in USD Copyright 2022 BuyMyMags. Sitemap |
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Reviews, Shooting Accessories

A Complete Guide to Binary Triggers

Michael R Crites Updated: February 4, 2022

Disclosure: Products are selected by our editors. We may earn a commission on purchases from a link. How we select gear.

What is a binary trigger? An aftermarket trigger for semi-automatic guns that allows one round to be fired upon
the trigger pull and a single round to be fired as the trigger springs back AKA binary shooting or double tap. The

binarv trigeer will enable vou to shoot twice as fast with the same amount of work. making for a fun but short day
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ou as we continue.

In This Article:

Binary Trigger Comparison

Below is my list of the best binary triggers for 2022. | list the best choices in terms of value, performance, design,

and cost.

Click on the name to head to the product page, read reviews and check prices or skip ahead to the list of triggers.

Franklin Armory BFSIII AR-C1 Binary Trigger AR Platform (Top Chocie) $386
FosTech Echo AR-Il Binary Trigger AR Platform (Runner Up) $449
Franklin Armory BFSIII AK-C1 Binary Trigger AK Platform $449
Franklin Armory BFSIII PC-C1 Binary Trigger Ruger PC Carbine $269
Franklin Armory BFSIII B&T-C1 Binary Trigger B&T APC9 $449
Franklin Armory BFSIII 22-C1 Binary Trigger Ruger 10/22 $269
Franklin Armory BFSIIl CZ-C1 Binary Trigger CZ Scorpion (Curved Trigger) $449
Franklin Armory BFSIII HK-C1 HK Firearms $449
Franklin Armory BFSIII CZ-S1 CZ Scorpion (Flat Trigger) $449
Why You Should Listen To Us
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A 3 position safety selector that's common with most binary triggers.

Firearms have always been a part of my family tradition. I loved breaking down and cleaning my father’s and
grandfather’s guns as a kid. After shining up all the weapons | could get my hands on, | began to teach myself
how to fix a couple of firearms that needed minor repairs. From that moment on, I've been addicted to

firearms and continuing to improve my shooting ability.

| love to shoot the AR-15 | built several years ago, and I'm always looking for ways to improve it, including

trigger upgrades like a binary trigger.

Compendium_Roth
Page 2216



Case 3:17-cv-01017-BEN-JLB Document 128-6 Filed 11/11/22 PagelD.16863 Page 382 of
402

Franklin Armory BFSIII AR-C1 Trigger

¢ )

Considered by many to be the leading binary trigger manufacturer, Franklin Armory also produces firearms

that feature their triggers.

The BESIII Franklin Armory Binary Trigger is an actual binary trigger, so it will fire a shot when you pull the

trigger and when you release the trigger. As long as it's legal in your state, you won't need additional

paperwork from the ATF as of this writing.

The BFSIII AR-C1 works in most AR platforms without the need for a gunsmith. This trigger will fit an AR-10, AR-
15, F17, .22LR upper, and 9mm upper without the need for modification.

This is great for every AR owner looking to upgrade their trigger because you can install this trigger at home

with a few basic tools.

This trigger is designed for owners of the AR platforms and AR competitive shooters. It fits most AR platform
firearms, but you should ensure it works with yours before you purchase because a couple of people

complained about it not fitting their gun.

2. FosTech Echo AR-II Binary Trigger
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FosTech Outdoors manufactures rifles, pistols, shotguns, and binary triggers. Their firearms have the binary

triggers installed, so you won't have to purchase them separately if you wish to go that route.

The Echa AR-Il is a drop-in trigger for AR-15's. It's doesn't require visiting a gunsmith because it's

straightforward to install.

| don't like that you need to purchase a full-auto bolt carrier group to function properly. Sadly, the full-auto

bolt carrier does not come with the Echo AR-II.

The Echo AR-ll is an excellent choice for firearms enthusiasts building their dream AR-15. If you own another

style of AR, this is not the trigger for you.

3. Franklin Armory BFSIII AK-C1 Binary Trigger

Franklin Armory BFSIII AK-C1 Binary Trigger

C )

Franklin Armory produces a wide array of binary triggers, including for the popular AK platforms. They also

manufacture several firearms parts and guns.

There are two seperate models of the BFSIII AK-C1, one is for AK firearms calibered in 7.62x39mm, and the

other is for 9mm AKs.
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4. Franklin Armory BFSIII PC-C1 Binary Trigger

Franklin Armory BFSIII PC-C1 Binary Trigger

( )

Franklin Armory designs binary triggers for rifles, pistols, and carbines, covering the spectrum of firearms
enthusiasts.

The BFSIII PC-C1 is specifically designed for the Ruger PC carbine. The trigger works in most 9mm and .40 cal
Ruger PC trigger housings so your carbine can have a binary mode after installing this trigger.

| recommend having a gunsmith install this trigger as the installation is not as easy as other Franklin Armory

triggers. Still, I'm sure a handy individual could adequately install it.

The BFSIII PC-C1 is best for competition shooters who shoot a .40 or 9mm, but recreational shooters have a
lot of fun at the range with this trigger.
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BFSIII Installed on Ruger PC Carbine

W

5. Franklin Armory BFSIII B&T-C1 Binary Trigger
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Franklin Armory delivered another outstanding three-position trigger to add to their firearms and gun parts

lineup.

The BFSIII B&T-C1 is explicitly designed for the B&T APC9 and helps the shooter place multiple rounds in a

tighter group in less time.

Installing the trigger may require slight modifications, so | recommend hiring a gunsmith for professional
installation of the BFSIII B&T-C1. The stock trigger will still work despite the alterations if you desire to reinstall

it after making changes for your new binary trigger.

This trigger is only for B&T APC9 gun enthusiasts and competition shooters. If you enjoy sending a lot of lead

downrange, then the BFSIII B&T-C1 is for you.

6. Franklin Armory BFSIII 22-C1 Binary Trigger

Franklin Armory BFSIII 22-C1 Binary Trigger

¢ )
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nork.
but don't want to spend a
BSFill 22-C1 installed on a 10/22

1. Franklin Armory BFSIII CZ-C1 Binary Trigger
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To go along with Franklin Armory's firearms and other binary triggers, they manufacture a binary trigger

system for the CZ Scorpion EVO 3.

The BFSIII CZ-C1 delivers significantly reduced split times between shots compared with the stock trigger
assembly. The selector lever allows you to choose between the gun on safety, semi-automatic mode, or binary
fire mode.

The BFSIII CZ-C1 is designed only to fit the CZ Scorpion to significantly improve the weapon'’s performance.

The C1 model has a curved trigger that most people use.

Tactical shooters who own the CZ Scoprion are the only individuals who should consider this trigger. If you

own another firearm, this trigger will not work.

8. Franklin Armory BFSIII HK-C1

Franklin Armory BFSIII HK-C1

( )
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5.
3jector pin, and ejector
ilar to a traditional trigger

el.

The BFSIII HK-C1 is an excellent choice for all HK rifle owners looking to increase their fire rate at the range.

¥

9. Franklin Armory BFSIII CZ-S1

Franklin Armory BFSIII CZ-S1

( )

Franklin Armory added an option for the CZ Scorpion owners with the BFSIII CZ-51. So if you were unsure

about Franklin Armory before, just know they're always coming out with new products.

The BFSII line-up of products claims to be the fastest semi-auto trigger on the market. Like the CZ-C1, the CZ-
S1 was explicitly designed for the CZ Scorpion.

However, it has a couple of features that set it apart from the CZ-C1. The first is the most obvious; the trigger
is straight and not curved. The other component is an ambidextrous safety selector, which makes all the left-

handed shooters much happier.

The BFSII CZ-S1 is for the CZ scorpion owner who's left-handed or prefers a straight trigger.

Why Buy a Binary Trigger?
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Some people argue binary triggers should be banned.
| disagree.

Clearly, they have never experienced the thrill of a mag dump at the range. Now imagine doing it twice as fast
as normal! | admit a binary firing system requires the user to pay a little more attention to what their firearm

is doing, but as responsible gun owners, we should be doing this anyway.

In theory, having the option to send more lead down range gives you the advantage over someone trying to
cause you or your family harm. However, the quicker you shoot, the less accurate you tend to be, remember

there are pros and cons to every situation.

With most binary triggers, you have the option to switch between semi-auto and binary modes. So you're not
always stuck with binary/echo mode, and you can avoid the unintentional discharge by flipping the safety

switch to your preferred firing method.

Binary Triggers Vs...
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Binary triggers can change the operation of a firearm, as with this Glock selector on the slide.

Binary triggers have some key differences from other fire-rate enhancements. They won't turn your firearm
into a machine gun or fully automatic firearm because they require the shooter to manipulate the trigger to
fire each round. Binary triggers work by firing one round with both the pull and release of the trigger, that pull
then release trigger is considered two separate actions — which makes binary firing systems legal in most

states that don't have regulations around accessories that impact “theoretical fire rate”.

In Deleware, binary triggers can only be used in pistol platforms. The states that have banned binary triggers

at the time of writing are:
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¢ Rhode Island
e Washington

This list is subject to change, so you should check your state's firearm laws to ensure you're not breaking any

laws that have been passed since the writing of this article.

You can “outshoot” your firearm with a binary trigger sometimes, this can be overcome with a stronger buffer

spring that often comes with the trigger.

Bump Stocks

Bump fire stocks are very different than binary triggers, even though they both accomplish the task of rapid-

fire and have a relatively easy installation process.

A bump stock uses the gun’s recoil to push the upper and lower receiver backward towards the stock, which
causes the weapon to cycle and keeps firing while your finger stays in place on a “cover” near the trigger
guard. The movement of the firearm causes the trigger to quickly hit your finger and allows a semi-automatic

weapon to sound as though it's a fully automatic weapon.

Bump stocks are now illegal. The ATF considers them machine guns because the shooter doesn't manipulate

the trigger to fire each round; the gun works for you.

Fully Automatic Firearms

Unlike binary triggers, the shooter holds the trigger when shooting a fully automatic gun, and rounds begin to
fire and won't stop until the shooter releases the trigger. The shooter doesn't continuously manipulate the
trigger. The gun does all the work, similar to a bump stock but technically not the same even though bump

stocks are considered machine guns.

Fully automatic weapons shoot faster than binary triggers because binary triggers still depend on the reflexes
of a human to initiate the trigger release. Whereas the only limitations on full auto firearms are jams and

overheating.

The ATF heavily regulates fully automatic firearms, however, fully automatic weapons are technically legal if
made before 1986, when Congress passed the Firearm Owners' Protection Act. This means technically, they
are not illegal, but they require a lot of paperwork and money to obtain. It's is now illegal to manufacture new

automatic weapons for civilian use, so you'll be dealing in antiques that cast a lat more than your average

semi-auto varmint rifle.

Important Binary Trigger Considerations
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You won't always want to be in binary mode, so purchasing a binary trigger that has a semi-auto selector is

the best option. If the trigger you plan to buy doesn't have this feature, then | recommend you keep shopping
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Trigger Pull/Feel

The metal trigger pull weight is another critical factor to consider. You don't want a trigger that's tough to pull
or lacks a positive reset but you also don't want a trigger that's so light a gentle breeze sets it off. Every
shooter has their preference as to how many pounds pull a trigger should be, so experiment and determine

which best suits you.

The feel of the trigger is another vital consideration. Many people still prefer standard curved triggers.
However, straight triggers are gaining popularity. Once again, this comes down to what you're most

comfortable with, so if you usually shoot straight triggers, go with a straight trigger or vice versa.

Drop-in vs. Professional Installation

| enjoy tinkering with my firearms, but | know that’s not for everyone. If | need to, | won't hesitate to take my
gun to a professional gunsmith and have them fix or install the part. A trigger is a reasonably simple

mechanism to install most of the time, especially when you have clear directions.

Know your experience level and limits with firearms when choosing between installing a trigger yourself or
having it professionally installed. Some binary triggers won't play nice with polymer lowers, for example.

These are good things to know before you drop a couple hundo on a would-be paperweight.

Price Ranges vs. Features

The price doesn't vary too much from one binary trigger to another. They all cost at least a few hundred

dollars.

The price primarily depends on the caliber and gun in which it was designed to be used. A quality .22 caliber
binary trigger will cost at least $250, and a high-quality AR platform binary trigger will cost around $400. You

can expect to pay over $650 for the binary firing system for some specialty firearms.

How We Selected Our Recommendations

I would love the opportunity to test out every binary firing system on the market. However, that's not
financially feasible, so | lean on my experience shooting firearms, online reviews, and discussion with experts

to recommend the best products to you.
| don't enjoy wasting my money on products, so | wouldn’t recommend a product | wouldn't buy.

Yes, there's a LOT of Franklin Armory on this list, but that's because the binary trigger space is still pretty new,

AnA VI kA Ffiiva tha tinAdata and vavdica thic lick ac nan nlavave Aantarvr tha maavlbiar and r\“rer Competitive OptionS.
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How much is a binary trigger for an AR? v
Is a binary trigger worth it? v
Can you hunt with a binary trigger? v
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We use years of experience, deep research, and hands-on testing to scrutinize our product recommendations and provide you with as close
to objectively accurate results we humans can muster. If you've found different results in your own testing, think we missed something
important, or otherwise need to adjust our work, please let us know. If it's noteworthy we'll consider integrating your feedback into our
article. After all, it takes a village.
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