n

Case 3

© 0O N o ot A W N P

N DN NN NN NN P R P B R R R R R
~N~N o o A WO N PP O O 0N O 0o A W DN -, O

N
oo

:17-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12126 Page 1 of

231

RoB BONTA o
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
ROBERT L. MEYERHOFF
Deputy Attorney General
State Bar No. 298196 ]
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
Telephone: (ng 269-6177
Fax: _S916) 731-2144 _
E-mail: Robert.Meyerhoff@doj.ca.gov
Attorneys for Defendant Rob Bonta in his
official capacity as Attorney General of the
State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CIVIL DIVISION

VIRGINIA DUNCAN, RICHARD Case No. 3:17-cv-01017-BEN-JLB

LEWIS, PATRICK LOVETTE,
DAVID MARGUGLIO,

COMPENDIUM OF WORKS

CHRISTOPHER WADDELL, and CITED IN DECLARATION OF
CALIFORNIA RIFLE & PISTOL SAUL CORNELL

ASSOCIATION, INC., a California

corporation, VOLUME 2 OF 4
Plaintiffs,| Courtroom: 5A )
Judge: Hon. Roger T. Benitez
V. Action Filed: May 17, 2017

ROB BONTA, in his official capacity
as Attorney General of the State of
California; and DOES 1-10,

Defendants.
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1 INDEX
2 :
Works Decl. |Compendium
3 Page Page No.
41 | HISTORICAL STATUTES
° | | Heydon’s Case, (1584) 76 Eng.Rep. 637 (KB) 27n.94 | 0002-0007
6
1 Zephaniah Swift, A Digest Of The Laws Of The State | 27 n.94 | 0007-0015
7 Of Connecticut 11 (New Haven, S. Converse 1822)
8 1821 Me. Laws 98, An Act for the Prevention of 25n.87 | 0016-0017
9 Damage by Fire, and the Safe Keeping of Gun
Powder, chap. 25, 85
10
11 | | Md. Const. of 1776, Declaration of Rights, art. I11, § 1. 3n4 | 0018-0023
12 | | Md. Const. of 1776, Declaration of Rights, art. V. 5n.13 | 0018-0023
13 | | Actof Mar. 1, 1783, ch. X111, 1783 Mass. Acts 37, An | 23 n.79 0024-0025
14 Act in Addition to the Several Acts Already Made for
the Prudent Storage of Gun Powder within the Town
15 of Boston, § 2
16 1814 Mass. Acts 464, An Act In Addition To An Act, 18 n.59 | 0026-0028
17 Entitled “An Act To Provide For The Proof Of Fire
18 Arms, Manufactured Within This Commonwealth,”
ch. 192, 8§ 1-2
19
An Act to Prevent the Storing of Gun Powder, withinin | 23 n.80 | 0029-0031
20 Certain Parts of New York City, Laws of The State of
21 New-York, Comprising the Constitution, and the Acts
of the Legislature, Since the Revolution, from the First
22 to the Fifteenth Session, Inclusive 191-2 (Thomas
23 Greenleaf, ed., 1792)
24 | | N.C. Const. of 1776, Declaration of Rights, art. I, § 3 5n.13 | 0032-0035
25 | | N.C. Const. of 1776, Declaration of Rights, art. Il 21n.71| 0032-0035
26 | | 1858-1859 N.C. Sess. Laws 34-36, Pub. Laws, An Act | 18 n.60 | 00360073
27 Entitled Revenue, chap. 25, § 27, pt. 15
28 2
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Francois Xavier Martin, A Collection Of Statutes Of The
Parliament Of England In Force In The State Of
North-Carolina 60-61 (Newbern, 1792)

1866 Ga. Law 27, An Act to authorize the Justices of the
Inferior Courts of Camden, Glynn and Effingham
counties to levy a special tax for county purposes, and
to regulate the same

Idaho Const. of 1889, art. I, § 11

Supplements To The Revised Statutes. Laws Of The
Commonwealth Of Massachusetts, Passed
Subsequently To The Revised Statutes: 1836 To 1849,
Inclusive 413 (Theron Metcalf & Luther S. Cushing,
eds. 1849)

Statutes Of The State Of New Jersey 561 (rev. ed. 1847)

An Act Incorporating the residents residing within limits
therein mentioned, in 2 NEW YORK LAWS 158
(1785)

An Act to incorporate the Town of Marietta, in Laws
Passed In The Territory Northwest Of The River Ohio
29 (1791)

Pa. Const. of 1776, ch. |, art. 111

9 Statutes At Large Of Pennsylvania 29-30 (Mitchell &
Flanders eds. 1903)

Tex. Const. of 1868, art. I, § 13

Utah Const. of 1896, art. |, § 6

V1. Const. of 1777, Declaration Of Rights, art. IV

Vt. Const. of 1777, Declaration Of Rights, art. V
3

4nb5

18 n.60

28 n.97
21n.71

21n.71
21n.71

21n.71

5n.13,

21 n.70

4n5

28 n.97

28 n.97

21n.71
5n.13
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0074-0075

0076-0078

0079
0080-0081

0082-0083
0084-0094

0095-0097

0098-0102

0103-0104

0105-0109

0110-0112

0113-0122
0113-0122
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Books!

American Dictionary of the English Language (1828)
Joseph Backus, The Justice Of The Peace 23 (1816).

Joan Burbick, Gun Show Nation: Gun Culture And
American Democracy (2006), xvi-xxii

Brutus, Essays of Brutus VII, reprinted in 2 The
Complete Antifederalist 358, 40005 (Herbert J.
Storing ed., 1981)

J.J. Burlamaqui, The Principles Of Natural Law
(Thomas Nugent Trans., 1753) at 201

Saul Cornell & Gerald Leonard, Chapter 15: The
Consolidation Of The Early Federal System, In 1 The
Cambridge History Of Law In America 518-544
(Christopher Tomlins & Michael Grossberg Eds.,
2008)

Saul Cornell, The Other Founders: Antifederalism And
The Dissenting Tradition In America, 1788-1828
(1999), 139

Saul Cornell, The Right To Bear Arms, In The Oxford
Handbook Of The U.S. Constitution 739-759 (Mark
Tushnet, Sanford Levinson & Mark Graber Eds.,
2015)

Tench Coxe, A Freeman, Pa. Gazette, Jan. 23, 1788,
Reprinted In Friends Of The Constitution: Writings Of
The “Other” Federalists 82 (Colleen A. Sheehan &
Gary L. Mcdowell Eds., 1998)

Alexander DeConde, Gun Violence In America

10 n.31
4n.7
14 n.47

22 n.76

9n.25

2n.3

22 n.75

2n.3,
18 n.61

23 n.77

33 n.115

0124-0127
0128-0132
0133-0142

0143-0155

0156

0157-0211

0212-0222

0223-0246

0247-0251

0252-0257

! The Declaration of Saul Cornell cites the book — Gary Gerstle, Liberty and

Coercion: The Paradox of American Government, From the

ounding to the

Present (Princeton Univ. Press, 2015) --in its entirety and without discussing the
book in detail. See Cornell Decl. § 61 n.127. These books are not included with

this filing.
4
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Dictionarium Britannicum (1730).

Dictionary of the English Language (1755)

Markus Dirk Dubber, The Police Power: Patriarchy and
the Foundations of American Government (2005), 82-
87

Laura F. Edwards, The People and Their Peace: Legal
Culture and the Transformation of Inequality in the
Post-Revolutionary South (University Of North
Carolina Press, 2009) 105-109, 227-238

10 Encyclopedia Americana 214

James E. Fleming & Linda C. Mcclain, Ordered Liberty:
Rights, Responsibilities, and Virtues (Harvard
University Press, 2013), 44-45

Joanne B. Freeman, Affairs af Honor: National Politics
In The New Republic (2001)

Ernst Freund, The Police Power: Public Policy and
Constitutional Rights 2, N.2; 91 (1904)

Jack P. Greene, Pursuits Of Happiness: The Social
Development of Early Modern British Colonies and
the Formation of American Culture (1988), 170-176

Pamela Haag, The Gunning of America: Business and
the Making of American Gun Culture (2016), 198-201

William N. Hosley, Colt: The Making Of An American
Legend (1st Ed. 1996)

2 James Kent Commentaries On American Law (340)
464 N.2 (Oliver Wendell Holmes, Jr., Ed. 12 Ed.
1873)

5

10 n.27

10 n.29,
10 n.30

5n.12,
24 n.84

4n.6

22 n.73
5n.10

15n.51

21 n.72,
24 n.84,
27 n.93

14 n.49

14 n.46,
16 n.54,

32 n.109
19 n.64

24 n.83
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0258-0260
0261-0263

0264-0275

0276-0287

0288-0293
0294-0325

0326-0333

0334-0338

339-344

345-353

354-365

366-374
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David Thomas Konig, Regionalism in Early American
Law, In 1 The Cambridge History of Law in America
144 (Michael Grossberg & Christopher Tomlins eds.,
2008)

Gerald Leonard & Saul Cornell, The Partisan Republic:

Democracy, Exclusion, and the Fall of the Founders’
Constitution, 1780s-1830s, At 2

New Law Dictionary (1792)

New Histories of Gun Rights and Regulation: Essays On
The Place of Guns in American Law and Society
(Joseph Blocher, Jacob D. Charles & Darrell A.H.
Miller Eds., Forthcoming 2023).

New Universal Dictionary (1763)

William E. Nelson, The Fourteenth Amendment: From
Political Principle to Judicial Doctrine (1998), 170-
74.

William J. Novak, THE PEOPLE’S WELFARE: LAW AND
REGULATIONS IN NINETEENTH-CENTURY AMERICA
(1996) at 65-66

Kunal M. Parker, Common Law History, And
Democracy In America, 1790-1900: Legal Thought
Before Modernism (2013), 147-148

Randolph Roth, American Homicide 56, 315 (2009)

Harry N. Scheiber, State Police Power, In 4
Encyclopedia of the American Constitution 1744
(Leonard W. Levy Et Al. Eds., 1986)

Barry Alan Shain, The Nature of Rights at the American
Founding and Beyond (Barry Alan Shain Ed., 2007),
125-127,139-143

Quentin Skinner, Liberty Before Liberalism (1998), 17-
36

6

14 n.49

10 n.32

10 n.26
8n.23

10 n.28
30 n.103

24 n.84

26 n.88

14 n.48
22 n.74

11 n.34

10n.31
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375-380

382-390

391
392

393-395
396-399

2137-2140

400-405

406-409
410-419

420-430

431-443
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Richard Slotkin, Gunfighter Nation: The Myth of the
Frontier In Twentieth-Century America (1993), 10-16

Kevin M. Sweeney, Firearms Ownership And Militias In
Seventeenth And Eighteenth Century England And
America, In A Right To Bear Arms?: The Contested
Role Of History In Contemporary Debates On The
Second Amendment (Jennifer Tucker Et Al. Eds.,
2019)

H. Richard Uviller & William G. Merkel, The Militia
And The Right To Arms, Or, How The Second
Amendment Fell Silent 150 (2002).

Sean Wilentz, Society, Politics, and the Market
Revolution, in the New American History (Eric Foner
Ed., 1990)

14 n.47

15 n.50,
16 n.53,
17 n.55

12 n.37

18 n.63
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444-450

468-485

486-490

491-503

N
oo

LAW REVIEWS AND JOURNALS

Lauren Benton & Kathryn Walker, Law for the Empire:
The Common Law in Colonial America and the
Problem of Legal Diversity, 89 CHI.-KENT L. REV.
937 (2014)

Joseph Blocher, Response: Rights as Trumps of What?,
132 HARV. L. REV. 120, 123 (2019)

Samuel L. Bray, ‘Necessary AND Proper’ and ‘Cruel
AND Unusual’: Hendiadys in the Constitution, 102
VIRGINIA L. REV. 687 (2016)

Samuel L. Bray, The Mischief Rule, 109 GEO. L.J. 967,
970 (2021)

Jud Campbell, Judicial Review, and the Enumeration of
Rights, 15 GEO. J.L. & PUB. POL’Y 569, 57677
(2017)

Jud Campbell, Natural Rights, Positive Rights, and the
Right to Keep and Bear Arms, 83 LAW & CONTEMP.
PROBS. 31, 32-33 (2020)

7

3n4

12 n.36

4n9

27 n.94

5n.10,
12 n.36

10 n.26

0505-0519

0575-0587

0588-0644

0645-0688

0712-0732

0733-0752
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Jud Campbell, The Invention of First Amendment
Federalism, 97 TEX. L. REV. 517, 527 (2019)
(emphasis in original)

Saul Cornell, Commonplace or Anachronism: The
Standard Model, the Second Amendment, and the
Problem of History in Contemporary Constitutional
Theory 16 CONSTITUTIONAL COMMENTARY
988 (1999)

Saul Cornell and Nathan DeDino, A Well Regulated
Right: The Early American Origins of Gun Control, 73
FORDHAM L. REV. 487 (2004)

Saul Cornell, Half Cocked: The Persistence of
Anachronism and Presentism in the Academic Debate
Over the Second Amendment, 106 J. OF CRIM. L.
AND CRIMINOLOGY 203, 206 (2016)

Saul Cornell, The Right to Carry Firearms Outside of
the Home: Separating Historical Myths from
Historical Realities, 39 FORDHAM URB. L.J. 1695,
1713, 1716 (2012)

Saul Cornell, The Right to Keep and Carry Arms in
Anglo-American Law: Preserving Liberty and Keeping
the Peace, 80 L. & CONTEMP. PROBS. 11 (2017)

Saul Cornell, The Police Power And The Authority To
Regulate Firearms In Early America 1-2 (2021)

Saul Cornell, History and Tradition or Fantasy and
Fiction: Which Version of the Past Will the Supreme
Court Choose in NYSRPA v. Bruen?, 49 HASTINGS
CONST. L.Q. 145 (2022)

Saul Cornell, The Long Arc Of Arms Regulation In
Public: From Surety To Permitting, 1328-1928, 55
U.C. DAVIS L. REV. 2547 (2022)

8

11 n.35

12 n.38

12 n.39,
20 n.68,
33n.115

11 n.35

4n.9,
19 n.65

13 n.43

12 n.36,
23 n.78,
25 n.86

19 n.67

13 n.45
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0753-0799

0800-0817

0818-0852

0853-0864

0865-0888

0889-0932

0933-0949

0950-0983

0984-1020
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Saul Cornell, The Right to Regulate Arms in the Era of
the Fourteenth Amendment: The Emergence of Good
Cause Permit Schemes in Post-Civil War America, 55
U.C. DAVIS L. REV. 65 (2022)

John J. Donohue, The Swerve to “Guns Everywhere”: A
Legal and Empirical Evaluation, 83 LAW &
CONTEMP. PROBLEMS 117 (2020)

Dan Edelstein, Early-Modern Rights Regimes: A
Genealogy of Revolutionary Rights, 3 CRITICAL
ANALYSIS L. 221, 233-34 (2016)

Andrew J. B. Fagal, American Arms Manufacturing and
the Onset of the War of 1812, 87 NEW ENG. Q. 526,
526 (2014)

Mark Anthony Frassetto, The Law and Politics of
Firearms Regulation in Reconstruction Texas, 4 TEX.
A&M L. REV. 95, 113-17 (2016)

Jonathan Gienapp, Historicism and Holism: Failures of
Originalist Translation, 84 FORDHAM L. REV. 935
(2015).

Mark Gius, The Impact of State and Federal Assault
Weapons Bans on Public Mass Shootings, 22
APPLIED ECON. LETTERS 281 (2014)

Robert J. Kaczorowski, Congress’s Power to Enforce
Fourteenth Amendment Rights: Lessons from Federal
Remedies the Framers Enacted, 42 HARV. J. ON
LEGIS. 187, 205 (2005)

Victoria Kahn, Early Modern Rights Talk, 13 YALE J.L.
& HUMAN. 391 (2001)

Aaron T. Knapp, The Judicialization of Police, 2
CRITICAL ANALYSIS OF L. 64 (2015)

9

28 n.96,
28 n.98,
29 n.99,

36 n.120

10 n.32

17 n.58

31 n.108

6n.17

36 n.120

29 n.101,
31 n.109

10 n.32

5n.12
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1021-1039

1070-1086

1087-1108

1109-1120

1121-1145

1172-1189

1190-1193

1276-1351

1352-1367

1368-1387
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1 Christopher S. Koper et. al., Criminal Use of Assault 35n.119( 1415-1423
2 Weapons and High-Capacity Semiautomatic Firearms:
3 An Updated Examination of Local and National
Sources, 95 J. URB. HEALTH 313 (2018).
4 : : :
Christopher S. Koper, Assessing The Potential to Reduce|36 n.120| 1424-1447
S Deaths And Injuries From Mass Shootings Through
6 Restrictions on Assault Weapon and Other High-
Capacity Semiautomatic 19 Firearms,
7 CRIMINOLOGY & PUBLIC POLICY 147 (2020)
8 Darrell A. H. Miller & Jennifer Tucker, Common Use, | 17 n.57 | 1448-1462
9 Lineage, and Lethality, 55 U.C. DAVIS L. REV. 2495
(2022)
10
11 Darrell A. H. Miller, Peruta, The Home-Bound Second |31 n.109| 1463-1466
Amendment, and Fractal Originalism, 127 HARV. L.
12 REV. 238, 241 (2014),
13 | | John T. Noonan, Jr., Ordered Liberty: Cardozo and the | 5n.10 1467-1493
14 Constitution, 1 CARDOZO L. REV. 257 (1979)
15 | | William J. Novak, A State of Legislatures, 40 POLITY |26 n.89 | 1494-1502
340 (2008)
16
17 | | William J. Novak_, Comm_on Regulation: Legal Origins | 5n.11 | 1503-1527
of State Power in America, 45 HASTINGS L.J. 1061,
18 1081-83 (1994)
19 1 | scott W. Phillips, A Historical Examination of Police 5n.14 | 2142-2156
20 Firearms 94 THE POLICE JOURNAL 122 (2021).
21 | | Joseph Postell, Regulation During the American 11n.32 | 1528-1557
29 Founding: Achieving Liberalism and Republicanism, 5
AM. POL. THOUGHT 80 (2016)
23
Brennan G. Rivas, An Unequal Right to Bear Arms: 31n.108| 1558-1578
24 State Weapons Laws and White Supremacy in Texas,
25 1836-1900, 121 SOUTHWESTERN QUARTERLY
284 (2020)
26
27
28 10
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Brennan Gardner Rivas, Enforcement of Public Carry
Restrictions: Texas as a Case Study, 55 U.C. DAVIS
L. REV. 2603 (2022)

Allen Rostron, Style, Substance, and the Right to Keep
and Bear Assault Weapons, 40 CAMPBELL L. REV.
301 (2018)

Eric M. Ruben & Darrell A. H. Miller, Preface: The
Second Generation of Second Amendment Law &
Policy, 80 L. & CONTEMP. PROBS. 1 (2017).

Eric M. Ruben & Saul Cornell, Firearms Regionalism
and Public Carry: Placing Southern Antebellum Case
Law in Context, 125 YALE L.J. F. 121, 128 (2015)

Lindsay Schakenbach Regele, Industrial Manifest
Destiny: American Firearms Manufacturing and
Antebellum Expansion, 93 BUS. HIST. REV. 57
(2018)

Lindsay Schakenbach Regele, A Different
Constitutionality for Gun Regulation, 46 HASTINGS
CONST. L.Q. 523, 524 (2019)

Jaclyn Schildkraut et.al., Mass Shootings, Legislative
Responses, and Public Policy: An Endless Cycle of
Inaction, 68 EMORY L.J. 1043 (2020)

Robert J. Spitzer, Gun Law History in the United States
and Second Amendment Rights, 80 L. & CONTEMP.
PROBS. 55 (2017)

William B. Stoebuck, Reception of English Common
Law in the American Colonies, 10 WM. & MARY L.
REV. 393 (1968)

Symposium — The 2nd Amendment at the Supreme
Court: "700 Years Of History" and the Modern Effects
of Guns in Public, 55 U.C. DAVIS L. REV. 2495
(2022)

11
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29 n.100

32 n.110

8n.22,

13 n.42

19 n.66

18 n.62

17 n.58

32 n.110

Passim

3n4

8n.23

Page 11 of

1579-1593

1594-1621

1622-1630

1631-1642

1643-1669

1670-1676

1677-1706

1707-1733

1734-1768

1773-1785
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Christopher G. Tiedeman, A Treatise on the Limitations
of the Police Power in the United States 4-5 (1886)

Christopher Tomlins, Necessities of State: Police,
Sovereignty, and the Constitution, 20 J. POL’Y HIST.
47 (2008)

Christopher Tomlins, To Improve the State and
Condition of Man: The Power to Police and the
History of American Governance, 53 BUFF. L. REV.
1215 (2005)

John J. Zubly, The Law of Liberty (1775)

*17-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12137

31 n.107

5n.11,
5n.l12

24 n.84
29 n.101

5n.10

Page 12 of

1786-1790

1791-1809

1810-1845

1924-1939

LEGISLATIVE MATERIALS AND
GOVERNMENT RECORDS

Carolyn Maloney, Supplemental Memorandum: The
Committee’s Investigation Into Gun Industry Practices
And Profits (Jul. 27, 2022)

Report on Books for Congress, [23 January] 1783,”
Founders Online, National Archives,
https://founders.archives.gov/documents/Madison/01-
06-02-0031

34 n.117

9n.25

1958-1980

1981-2020

NEWS ARTICLES

Mark Berman & Todd C. Frankel, Companies made
more than $1B selling powerful guns to civilians,
report says House oversight committee accused gun
manufacturers of “manipulative marketing
campaigns” and profiting off violence,
WASHINGTON POST (July 27, 2022, 7:19 PM)

John Bingham, Speech, Cincinnati Daily Gazette (Sept.
2, 1867), As Quoted In Saul Cornell And Justin
Florence, The Right To Bear Arms In The Era of the
Fourteenth Amendment: Gun Rights or Gun
Regulation, 50 SANTA CLARA L. REV. 1043, 1058
(2010)

12

33 n.116

30 n.102

2022-2024

2025-2055
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Polly Mosendz, Why Gunmakers Would Rather Sell AR
15s Than Handguns, BLOOMBERG (June 20, 2018,
3:00 AM),
https://www.bloomberg.com/news/articles/2018-06
20/why-gunmakers-wouldrather- sell-ar-15s-than-
handguns

Rick Rojas, Karen Zraick, & Troy Closson, Sandy Hook
Families Settle with Gunmaker for 73 Million Dollars,
NEW YORK TIMES, published Feb. 15, 2022, updated
Feb. 17, 2022,
https://www.nytimes.com/2022/02/15/nyregion/sandy-
hook-families-
ettlement.html?action=click&module=RelatedLinks&
pgtype=Article

36 n.120

35n.118
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Or 2 more COMPLEAT

\

DICTIONARIUM BRITANNICUM :

N
UniveErsaL ETyMoLoGIcAL

ENGLISH DICTIONARY

Than any EXTANT.

CONTAINING

Not only the Words, and their Explication; but their Etymologies from the Antient
Britifb, Teutonick, Low and High Dutch, Saxon, Danifb, Norman and Modern French,
Ttalian, Spanifb, Latin, Greek, Hebrew, Chaldee, &c. each in its proper Charater.

. ALSO D

L aplaining hard and technical Words, or Terms of Art, in all the /RTS, SCIENCES,

and MYSTERIES following. Together with /CC ENT S direfting to their pro-
per Pronuntiation, fhewing both the Ortbograpby and Orthoepia of the Englifp Tongue,

VI1Z IN

AGRICULTURE, ALGEBRA, ANATOMY, ARCHI-

TECTURE, ARITHMETICK, ASTROLOGY, A-
sTRONOMY, BoTaN1cks, CaToPTRICKS, CHY-
MiSTRY, CHYROMANGY, CHIRURGERY, CON-
FECTIONARY, CookErY, CosMOGRAPHY, Di-
ALLING, DiopTricks, ETuicks, Fisning,
ForTiFicaTioN, Garpenine, Gawcing,
GeocrarHY, GEOMETRY, GrAMMAR, Gun-
NEery, Hanbicrarrs, Hawkinc, HeraL-
pry, Horsemansuip, Hussanpry, Hy-

DpRAULICKS, Hyprocraruy, HyprosTa-
Ticks, Law, Locick, MARITIME and Mi-
LITARY AFFAIRS, MATHEMATICKs, MEk-
cHANICKS, MERCHANDIZE, METAPHYSICKS,
MeTeOROLOGY, NavicaTion, OpTicks,
OracousTicks, PaINTING, PerspecTive,
PuarMacy, PHitosorny, Puysick, Puy-
SIOGNGMY,  PyroTecuNYy, RuEeTorIck,
ScULPTURE, STATICKS, STATUARY, Sur-
vEYING, THEOLOGY, @nd TRICONOMETRY.

Illuftrated with near Five Hundred CUTS, for Giving a clearer Idea of
thofe Figures, not fo well apprehended by verbal Defeription,

LIKEWISE

A Colle®ion and Explanation of WorDs and PaurAsEs usd in our antient Char-
ters, Statutes, Writs, Old Records and Procefles at Law.
f\"‘\\

The Theogony, Theology, and Mythology of the Egyptians, Greeks, Romans, &c. being an
Account of their Deities, Solemnities, either Religious or Civil, their Divinations, Auguries, Oracles, Hieroglyphicks,
and many other curious Matters, neceflary to be underftood, efpecially by the Readers of Emgli® POETRY.

To which is added, )
A Collettion of Proper Names of Perfons and Places in Great-Britain, with their
Erymologies and Explications,

[

A LSO

The Whole digefted into an Alphabetical Order, not only for the Information of the Ignorar‘ﬂ,
but the Entertainment of the Curious ; and alfo the Benefit of Artificers, Tradefinen, Young Students and Forcigners,
A WORK ufeful for fuch as would uNDERSTAND what they READ and u EAR,
sPEAK what they M AN, and wr1TE true ENGLISH.

Collefted by feveral Hands,
The Mathematical Part by G. GORDON, the Batanical by PPMILLER,
The Whole Revis'd ard Improv'd, with mahy thoufand Additions,
By N.BAILET aadeyGe

L ONDON: .

Printed for T. COX at the Lamb under the Royal-Exchange.
_ M,DCC, XXX, ‘

N ‘ :
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A B

ABo’MasuM [ with Anatomifts] One of the four Sio-
machs of ruminant Animals, 7.e. fuch as chew the Cud ;
the other three arc calied Fenter, Reticulum, and Omafum.

ABO'MINARLE [abominari, according to the native
Scnfc of the Word, from ab and omen, L. fignifies to ac-
count a Thing for an ill Omen, or an unlucky Sign, and
therefore to pray againft it b({ cestain Forms of Specch] to
be abhorred, loathed or hated.

To AB0’MINATE [ abominari, of ab and omen] pro-
perly fignifics to take a thing for an ill Sign or unlucky O-
mcen ; to pray ng-..inﬂ ity or wifh the contrary, by cerrain
Forms and Speeches, we ufe it for to abhor, hate or loach.

AsomiNa’Tioy, a thing to be abhorr'd or loathed,
adeteftable thing. L. .

ABoMiNO'vE [abomingfus, L.] full of Abomination.

AsoRUGINEs [of ab and erige] the People of Italy
by Saturn, or fuch Narions as the Italians, who pretend to
have been ancicutly without Original or Derivation from
any other Nation or People.

AsoN ¢ [with the ancient Britains] fignified a River,

Avon g and was a general Name for ull Rivers.

‘To Apo’wt ([abortir, F. of aband orier, L.] to mif-
carry, or bring forth the Feetus, before it is amived at its
Maturity for Birth.

ABo’kTion [of aborior, L. to rife or {pring up un-
timely] the untimely Exclufion of the Feetus, commenly
called a Mifcarsiage in Women.

ABO'RTION | with Gardeners] a Term ufed of Fruits
that are produced too carly befere their Time, as when
‘T'rees happening to be blafted by noxious Winds, are fubje&
to this hfalady, never bringing. their Fruit to Marurity.

Aso’rTioN [of aborter, F.] Mifcarriage in Women,
or the bringing forth a Child before its Time, that is not jn
a Capacity to five.,

ABO'RTIVE [abrtieus, L. pertaining to fuch a Bisth,
ftill-born, untimely, alfo that comes 1o nothing, as an ab-
ortive Defign.

An Aso’RTIVE, 2 fort of fine Vellum made of the
Skin of a Caft-calf or Lamb.

ABO'RTIVENESS, Mifcarriage ; alfo Unfuccefsfulnefs.

Aso’ve [of aboytan, Sax.] aloft, higher; alfo mose
than, as over and above.

Asou’t [of abotan, $ax.] round about, alfo near
in Time and Place ; alfo ready, as abowt 1o go.

Abou’TED [with Gardeners] a Term ufed to denote
that Trees arc budded. [t properly fignifies a Swelling
formed in the human Body, which has come to a Head or
Abfcefs, and is applied to Trees, in that the Buds of them
do in like manner arife like fmall Heads.

Asxacapa’sra, thisWerdis a Spell or Charm, which
is ftill in Ui and Efteem with fome fuperftitious Perfons,
who pretend to do Wonders by it in the Cure of Agues
and Fevers, which isto be written in the Form of a Tri-
angle, decreafing one Letcer every Line nll it comes to a
Point ; and the Illiterate write the Letters in Ewglig Cha-
rafters in the fame Form. .

_A’BracaRr, aName which Bafilides, an Heretick of the
fecond Century, gave to God, who he faid was the Author
of 365, i.e. the 365 Days in the Year, to which the Let-
ters RIDRIRIRVIR dbracadabra, are faid to amount
‘The Author of this Superftitition is (aid to have lived in the
‘Time of Adrian, and had its Name after Abrafan, or A~
braxas [Aperfas, Grl a Deity that the Author adored,
this he made his fapreme Deity,” and afcribed to him feve-
ral perty fubordinate Divinitics, as 7 Angels, who prefided
over the Heavens, and alfo according to the Number of
Days in the Year, he held 365 Virtues or Powcrs, or de-

dent Intelligences, the “Value of the Letters in the

Yord, according to the Greek Numbers made 365 thus
ABPAZA: ’
IB 2 IOO[ 1 .60 1 200

Asrauam's Barm [in Botany] the Hem

To ABRA'DE [4bradere, L.P to’ﬂmvc og e

Appa's10N, a thaving off ; alfo a razing or blotting out.

.2 -
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A D

]Aa Ra’s1oN [with Surgeons] a fupcrficial raifing of thié
kin. ¥

AsrasioN [in a Medicinal Senfe] the wearing away
the” natural Mucus, which covers the Membranes, parti-
ticularly thofe of the Stomach and Guts, by cosrofive or
fharp Hamours.

AskastoN [ with Philofophers] that Matter which is
worn off by Attrition of Bodies one againft another.

ABRENUNCIA'TION, a renouncing or forfaking any
thing entirely. F.of L.

A’sric [with Chymifis] Sulphar.

To ABx1'DG & [abreger, 1.7 to make fhorter in Words,
to contral; flill retsining the Senfe and Subftance.

To ABRIDGE (in Law] to make a Declaration, or
count fhort, by leaving out Part of the Plaint or Demand,
and praying that the Defendant may anfwer to the other.

ABRUDGMENT (abregement, F.] an abridging, &c.
whercin the lefs material ‘Thiags arc infifted on bur bricfly,
and fo the whole brought into a leffer Compafs ; an Lpi-
tome or thort Account ot a Matter; a Summary or fhom
Account of the Matter of a Book.

ABRIDOMENT [of account, &e. in Law] is the ma-
king it fhorter by abitra&ing fome of its Circumttances.

BROCAME'NTUM Sec Abbrochment,

To A’8RUGATR [abrogatum, Sup. of alrogare, L.]
to difannul or abolifh, efpecially to repeal or make a Law
void, which was before in Force. !

ABROGA'TION, a difamnulling, &¢. L.

ABro0’p [of bpevan, Sax.] as to fit abrood as an
Hen on Eggs, to cherifh.

ABROTANIUTEs ["Apggrorrus, Gr] Wine made of
Southernwood. !

Asro’TaNUM [APedrarr,Gr.] the Herb Southernwood.

ABROTONI'TEs [ASpgroritus, Gr.] Wormwood Wine.

Asru’pr [abruptus, L.] Breaking off fuddenly ; un-
feafonable ; alfo rough, hatty.

The ABRrUPT g[almq)rum, L.] the uncven, rough,
broken, or craggy, Partof the Abyfs. Milton. g

ABRU’PTNESS, the breaking or being broken off on
a fudden ; alo Cragginefs of a Rock, Mountain, &rc,

A'sscess [abfceffus, L. of abs and cedo, L. to retire;
becaufe the Parts are difunited by the Matter] a grof Tu~
mor, Ulcer, or Swelling in any Part of the Body, which
may cither be diffolved, or be brought to run with Marter.

To Assci/np [abfcindere, 1.] to cut off.

Assci/ss & [in Conick Selims, or other Carvilimeal Fi-

v gures] arc the Parts of the Axis cur

off by the Ordinates, and accounted

downwards from the Vertex of the

Seftion, thus V.b or V B are the

Abfeiffe in this Figure. Some Wri-

B tess call thefe the Jmercepted Axes ox
intercepted Diameters.

Apsci’ssion [of aband feinds, to cut] a curting off. L.

Asscisston [ with Afrologers ] a ‘Term ufed, when
three Plancts being within the Bourds of their Orbs, and
in different Degrees of the Sign; the third comes to a Con-
j;xln&éio{: with the middle Planet, and cuts off the Light of
the nrit.

To Asco’Np [abfeandere, L.] to hide ene’s felf.

A’BsenT [abfens, L.] that is out of the Way, mifi-
ing or wanting.

‘o A’BSENT ome’s [elf, to be voluntarily abfent, not
toappear, to kecp out of the Way. .

ABSENTA'NEOUs [abfertanexs, L] pertaining to Ab-
fence, dope in Abfence,

ABsENTER’s, a Parliament held in Dublin the 28th
of Hemry VIIL

ABsUNTHIATED [ abfimbiatus, L.7] mingled with
Wormwood.

ABsINTHIO'MENON ["Adudiuwor, Gr.] Southern-
wood, or Wormwood gentle.

ABsUNTHITEs [ 'Apondirus, Gr.] Wine made of

formwoed.

AstNTHIUM [’AVhdiror, Gr.] Wormwood.

A’ssis ¢ ["Avsis, Gr.] the bowed or arched Roof of 2

A’psis Room, Houe, Oven, &f¢. alfo the Ring or
Compafs of a Wheel.

Assls}[in Afivoromy] is when the Planets moving to

Apsis §  their higheft or loweft Places are at a Stay;
the high Abfis being called the Apogewm, and the low -
fis the Perigenm.

To Asi'st [abfiflere, 1.] to ceafc or leave off.

AgsorLe're [abfoletws, L.] out of Ufe, ncglefled.

ABso'LVATORY [of abfolytorius, L.] pertaining 10
a Difchasge or Acquittal. o

ABsO=
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Inrirm, [Infirmus, L.] weak, feeble, crazy, fickly.

INFrRMARY [In rmarium, L. Infirmarie, F.) an Apart-
‘ment, or Lodgings, for fick People.

InvvrmnessY [Infirmitas, L] Weaknefs, feeblenefs of

Inrrrmity [ Body, Sicknefs.

InFi'sTuLATED [in and fifiulatus, L.] turned to or become
fiftulous; alfo full of Fiftula's.

. ToInrr'x, [infixum, fup. of infigere. L,] to fix or faften
into.

To INFLAME, [Inflammare, L.] to fet ones Heart on fire,
to heat, to inrage or incenfe; alfo to provoke, to put into a
Paflion. .

IneLaramaBLENESs [of inflammable, F; inflammare, L.]

pablenefs of being inflamed or fet on fire.

InFLAMMA’TION [in Medicine] a bliftering heat, a Tumor
occafioned by an obftru&ion, by means whereof the Blood in
the Flefh and Mufcles, flowing into fome part fafter than it
«<can run off again, {wells up and caufes & Tenfion with an un-
ufual forenefs, rednefs and heat.

InrLaMMATIVE, of an inflaming Nature or Quality.

InvLa’Ts Exprefien, an Expreffion fwvelling with big
Words; but to no great purpofe.

To InrLaTe [inflatas, L.] to blow, fwell, or puff up
with Wind.

InrLaTION [in Medicine] a puffing up, a windy Swelling,
the extenfion of a part occafioned by windy Humours.

To InrrecT [infleffere; L.] to bend or bow.

INFLECTIONT bendi bowi

INFLERION j a bending or bowing.

InrLecTioN {with Grammar.) is the variation of Notns
and Verbhs in their feveral Cafes, Tenfes and Declenfions.

INFLE'CTION [in Opticks] a multiplex Refration of the
Rays of Light, caufed by the unequal thicknefs of any Medi-
um; fo that the Motion or Progrefs of the Ray is hindred
from going on in 2 right Line, and is infleffed or bent back
on the infide by a Curve.

INFLECTION Point of any Curve
[Geometry] is that Point or Place,
where the Curve begins to bend

A back again a contrary way. As for
inflance, when a Curve Lineas A,

F, K, is partly concave and partly

F convex towards any right Line, as

B K A, B, or towards a fixt point, as

then the Point F, which divides

the concave from the convex part,
and confequently is at the beginning of the one, and the end
of the other, is called the Point of Inflection, as long as the
Curve being continued in towards F, keeps its courfe the fame;
but the Point K is called the Point of Retrogreflion, where it
begins to refle&t back again towards that part or fide where it
took its original.

INPLE'XIBLENESS ) [inflexibilitas, L. inflexibilité, F.]

INFLEXIBI'LITY $ that which cannot be bowed or bend-
ed; alfo an inflexible Temper, obftinatenefs, ftiffnefs.

To INFLYCT [inflitum, {up.] to lay a Punifhment upon.

INFLYCTION, a fmiting, a laying 2 Punithment upon. L.

FNFLUENCE [inflzentia, L.] an Emiffion of a Power or
Virtue; allo the working or prevailingupon ; power over, 5.

INFLUENCE [in Afrology] a quality fuppofed to flow from
the Bodics of the Stars, or the Effe& of their Heat and Light,
to which, the pretenders to that Art, attribute all the Events
that happen on the Earth. . L

I'NFLUENCED [of influentia, L.] {wayed, biaffed, inclined
towards, wrought upon.

To I'NFLUENCE [of influentia, of influcre, L.] to flow
into, to have an influcnce upon, to produce or caufe; to
fway or have power over.

* I'NFLUENT [influens, L.] flowing into.

INFLUENT Juices [in Medicine] fuch juices of a human
Body, that by the contrivance of Nature and laws of Circula-
tion, fall into another Current or Receptacle ; as the Bi/e in-
to the Gall-Bladder, &v'e.

INFLUE/NTIAL, influencing or bearing fvay.

INFLUX {influxus, L.] a flowing or running into, efpe-
cially of one Kiver into another.

To INFOLD [of in and yeol®an, Sax.] to fold or wrap up.
- To INFORCE [¢nfircir, F.] to prevail upon by force of
Argument, to conftrain or oblige.

INFO'RCEMENT, fuch 2 compulfion or reftraint.

‘To INFO'RM [infirmare, L ] to give notice, to tell, to in-
ftru®, to teach, to make acquainted with.

INFORM [informis, L.] unfhzpen, without form; alfo ugly.

IN FORMA Pauperis[i.e. under the forin of a poor Perfon}
is when a Perfon having made Oath before a Judge, that he
is not worth 5 Pound, his Debts paid, is admitted to fue, ha-

1N :

ving Council or an Attorney affigned to manage his Bufine(s
without any Fees. L.

INFORMA/TION, an informing relation, advice; alfo in-
ftrution, 2 making known ; alfo an accufation brought againft
one before a Magiftrate. F of L. '

INFORMATUS nom fum [i. . I am not informed] a formal
anfwer made in Court, by an Attorney who has no more to
fay in the defence of his Client.

INEO/RMED Stars [with Affrolsgers) are fuch fixed Stars as
are not ranged under any form or particnlar conftellation.

INFO'RMER, one who in any Court of Judicature informs
againft, or profecutes any Perfons who tranfgrefs any Law
or penal Statute.

NFO'RMOUS [informis, L.] that is without form, fathion
or fhape.

INFORTUNATE [infortunatys, L.]unfortunate, unlucky,
unhappy. -

INFO'RTUNATENESS, unhappinefs, unluckinefs. .

INFORTUNES [with Afrologers] the Planets Saturm and
Mars, fo called by reafon of their ill-difpofed Natures and un-
fortunate Influences.

INFRA Scupularis Mufeulus [with Anatomifts] a broad or
flehy Mufcle of the Arm, arifing from the lower fide of the
Scapula, and cnding in the third Ligament of the Shoulder. L.

NFRA Spinatus Mufeulus [with Awat.] a Mufcle of the
Arm, fo termed from the being placed below the Spine, un-
der which it arifes from the Scapu/a, and is inferted to the
Shoulder Bone. This Mufcle moves the Arm direclly back-
wards.

INFRA/CTION, abreaking in, a rupture or violation of a
Treaty, a Law, Ordinance, &5e..

To INFRA'NCHISE [of affraschir, F.] to fet free, to give
one his Liberty; to make a Freeman or Denizon; to incor-
porate into a Society or Body politick.

INFRA'NCHYSEMENT [affranchifement, F.] a making free,
¢ alfo delivery, difcharge, releafe.

INFRALAPSA’RIANS, a Set who hold that God has crea-
ted a certain number of Men, before the fall of Adam, only
to be damned, without allowing them the means neceflary for
their Salvation, if they would labour never fo much after it.

INFRA'NGIBLE [of infrangibilis, L.] not to be broken;
durable, ftrong. -

INFRA'NGIBLENESS, uncapablenefs of being broken.

INFRE'QUENCY [of infrequentia, L.] feld e

INFRE'QUENT {of infrequens, 1.} feldom happening,
ra.rIc, uncommon.

NFRICA'TION .

Inexrorron } a rubbing or chafing. L.

To InFri'NGE [infringere, L.) to break a Law, Cuftom
or Privilege.

InFri‘NcEMENT, fuch violation or breach.

InrrucTuo'se [infruftuofus, L.] unfruitful.

InFrucrrerous [infrugiferus, L.] bearing no Fruit.

Invu'caTED (infucatus, L.] painted over.

Inruca'rioN, a painting of the Face, 2 colouring ot dif-
guifing.

I'nrura, a Name antiently given to fome of the pontifical
Ornaments, which are {aid to be Filaments or Fringes of Wool,
with which Priefts, ViQtims and even Temples were adorned.

To Inru’maTE [infumare, L.] to Smoke or dry in the
Smoke.

INFuma'TION, adrying in the Smoke. L.

INFU'NDl'nuuro‘nM:s}\vilh Botanifis] aterm applied to
fuch Flowers, as are fhaped like a Funnel.

InrunprsuLum, a Tunnel or Funnel for the pouring of
Liguors into a Veflel. L.

NFUNDIBULUM Cerebri [ Anatomy] the Brain Tunnel, a
hollow place in the Root of the Brain, through which ferous
Humours are difcharged. L.

InrunpIBULUM Renmum B{narm_y] the Pefeis or Bafin of
the Reins, thro' which the Urine pafies to the Ureters and
Bladder. L.

IsrurraTe [of in and furiatus, L.] fark Mad; alfo reco-
vered from Madnefs.

InNrusca’rion, a making dark or dusky. L.

To Inru'se [ Infufum, fup. of irfundere, L.] to pour in,
orinto; to feep or foak ; alfo to inipire or endue with.

InFusidn, a pouring in, &fe. L.

INFusion [in Pharmacy] is a fteeping of any kinds of
Drugs, Roots, Leaves, &¢. in fome Liquor proper to draw
out their Virtues.

To Iuca’ce. See To Engage.

To INGE'MINATE [ingeminare, L.] to double or repeat
often.

IngerminaTED Flowers [with Botanifis ] are fuch when
one Flower ftands on, or grows out, of another.

Ixe
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ke
A
DICTIONARY:

ENGLISH LANGUAGE.

IN WHICH

The WOR DS .are deduced from their ORIGINALS,

AND
ILLUSTRATED in their DIFFERENT SIGNIFICATIONS
. ' B Y
EXAMPLES from the beft WRITERS,

TO WHICH ARE PREFIXED,

AHISTORY of the LANGUAGHE,

2

AND
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6. Relating to the perfon, s 2 fervant. :
Liking very well the young gentleman, fuch I took him to
be, admitted this Deiphantus «’eut me, who well fhewed, there
is no fervice like his that ferves becaufe he loves. . Sidney, b. ii.
Good mafter, corporal, captain, for my old dame's fake,
fland my fricnd : fhe hath no body to do any thing about her
when | am gone, and fhe is old and cannot help herfelf.
Shakefpeare's Hemry IV p. ik,
Ana'uT. adv.

. Circuladly. .
! IrcuTheywcvw:\rd fifters, band in hand,

Pofters of the fea and land,

Thusdo go about, about, i

Thrice to thine, and thrice to mine,

And thrice again to make up nine.

2. In circuit. .

My honeft lads, T'll tell you what T am about.— Two yards
and morc.— No quips now, Piftol: indeed 1 am in the wafte
two yards about ; but I am about no wafte, I am about thrift.

Shatr{ﬁmrh Merry Wives of Windfor,

A tun about was ev'ry pillar there,

A polifh’d mirrour fhone not half fo clear, Dryd. Fables.
. Nearly.

3 Wh)c'n the boats were come within nbout fixty dyzrds of the
pillar, they found themfelves all bound, and coul go no far-
ther; yet fo as they might move to go about, but might not
approach nearer. Bacow's New Aralantis,

4 Here and there 5 every way.

Up rofe the gentle virgin from her place,

And looked all about, if fhe might fpy

Her lovely knight to move his manly pace.

Fairy Queen, b. i. cant. ii. {Iﬂrrz. 33

A wolf that was paft Jabour, had the wit in his old age, yet
o make the beft of a bad game; he borrows a habit, and fo
abnt he goes, hegging charity from door to door, under the
difguife of a pilgrim.  Eftrange.

5. With 19 before a verb ; as, about to fly; upon the point, with-
in a fmall diftance of. .

Thefe dying lovers, and their floating fons,

Sufpend the fight, and filence all our guns:

Beauty and youth, abaut fo perith, finds

Such noble pity in brave Englith minds. Waller.

6. The longeft way, in oppofition to the fhort firaight way.

Gold hath thefe natures; greatnefs of weight; clofenefs of
parts; fixation ; pliantnefs, or foftnefs ; immunity from ruft ;
colour, or tinGure of yellow : Therefore the fure way (though
moft atout) to make gold, is to know the caufes of the feveral
natures before rehearfed. Bacon's Natural Hiff. N° 328,

Spies of the Volfcians

Held me in chafe, that] was forc'd to wheel

‘Threeor four miles akouty elfe had I, Sir,

Half an bour fince brought my report.  Shakefp. Coriclanus.

7. Tobring about ; to bring to the point or ftate defired ; as, be
bas brought atous his pmp{n‘.

Whether this will be brought about, by breaking his head, I
very much queftion. Speclator.

8. To come about; to come to fome certain ftate or point.

Wherefore it came to pafs, when the time was come about,
after Hannah had conceived, that fhe bare a fon. 1 Sam. i. 20.

Onc evening it befel, that looking out,

The wind they long had with'd was come about ;

Well pleas’d they went to reft ; and if the gal

“Til morn continu’d, both refolv’d to fail.

9. To go ebout a thing ; to prepare to do it.

Dud not Mofes ‘§]iv: you the law, and yet none of you
keepeth thelaw 2 Why go yeabout tokill me?  Yabn vii. 19.

In common language, they fay, to come about a man, to ar-
agmyent him,

Bome of thefe phrafcs fcem to derive their original from the
Fr‘ench a bouty venir a bout’ dune chofe 5 wenir a bout de quel-
gl un.

A Bp. for Archbifhop; which fee.

ABRACADA'BRA. A fuperftitious charm againft agues.

ToABRA'DE. v. a. [Lat abrade] To rab off; to wear a-

. “E ﬁ'wp the other parts ; to wafte by degrees.

y this means there miay be a continued fupply of what is
fuccelfively abraded from them by decurfion of waters.

Hai's Origin of Mankird.

AsxARAMs Barm, The name of an herb.

ABRAsioN, [Sec ABRADE.]

1+ The adt of abrading; 2 rubbing off.

2. U{l medicine,] The wearing away of the natural mucus,
which covers the membranes, particularly thofe of the fomach
and guts, by corrofive or tharp medicines, or humours. Quincy.

3 The matter worn off by the attrition of bodics.

l\ni‘e'/«s'r. adv. {Sce Breast.] Side by fide; in fuch 2 po-
fition that the breafts may bear againt the fame line.

My coufin Suffolk,
My foul fhall thine keep company to heav’n: .
1 arry, fwcet foul, for mine, then Ay abreafi. Shak. Henry V.
_I‘ or honour travels in a ftreight fo narrow,
Vu‘: hfrc onc but gqes wbreqfl.  Shakefp. Trailus and Creffida.

Shakefp. Macbeth.

e
Dryd, Fables.

A BR

The riders rode abreafl, and one his thield,

His lance of cornel- wood another held ;

The third his bow, and, tlorious to behold !

The coftly quiver, all of burnifh'd gold. Dryder’s Fables.

Asai'coT. See ApricoT.
Io’ABRI’DGE. . a. {abreger, Fr. abbrevio, Lat.]
1. To make fhorter in words, keeping ftill the fame fubftance.

All thefe fayings, being declared by Jafon of Cyrene in five
l:qoks, we wiﬁ' eflay to abridge in one volume. 2 Macc. ii. 23.

2T %gmtdraﬂ, to diminifh, to cut fhort.
he determination of the will, upon enquiry, is followin,
the direCtion of that guide ; and he, tg:t h:ng rpy;:‘wel' to alt o%
not to adt, according as fuch determination diredts, is free.
Such determination abridges not that power wherein liberty
confifts, acke.
3. To deprive of; in which fenfe it is followed by the particle
Jrom, or of, preceding the thing taken away.
1 have difabled mine eftate,

By fhewing fomething a more fwelling port,

Than my faint means would grant continuance ;

Nor do (now make moan to be abridg’d

From fuch 2 noble rate. Shakefpears's Merchant of Venice.

They were formerly, by the common law, difcharged from
pontage and murage ; but this privilege has been abridged them
fince by feveral ftatutes. Aliffe's Parergon Furis Canonici,

ABRYDGED oF. part. Deprived of, debarred from, cut fhort.
An ABrVDGER.

1. He that abridges; a fhortener.

2. A writer of compendiums or abridgments.

ABRIUDGMENT. n. {. [abregement, French.)

1. The contra&ion of alarger work into a fmall compafs.

Surely this commandment containeth the law and the pro-
phets ; and, in this one word, is the abridgment of all volumes
of feripture, Hother, &. i § 5.

Myfelf have play’d

The int’rim, by remembring you *tis pafty

Then brook abridgment, and your eyes advance

After your thoughts, ftraight back again to France ?

Shakefpear.’s Henry V.

Idolatry is certainly the firft-born of folly, the great and
leading paradox ; nay, the very abridgment and fum total of
all abfurdities. South’s Sermoms,

2. A diminution in gencral. .
All trying, by a love of littlenefs,
‘To make abridgments, and to draw to lefs,
Even that nothing, which at firft we were.
3. Reftraint, or ahridFment of |ibl'.|'?’.

The conftant defire of happinefs, and the conftraint it puts
upon us, no body, I think, accounts an abridgment of Liberty,
or at leaft an abridgment of liberty, to be complained of,

* Lacke.

Donne.

ABRO'AcH. adv. [Sce To BROACH.]
1. In a pofture to run out; to yield the liquor contained ; prce
perly fpoken of veffcls.
The Templer fprucey while ev’ry fpout’s abroach,
Stays "till "tis Tair, yet feems to call acoach. Swifi's Mifecl.
'{'he jarts of gen'rous wine, (Aceftes’ gift,
When his Trinacrian thores the navy lef%)
He (et abroach, and for the feaft prepard,
In equal portions with the ven’fon fhard.
’s Virgil's Eneid, vol. ii.
2. In a figurative fenfe ; in a ftate to be diffufed or.advanced; in
a ftate of fuch beginning as promifes a progrefs.
That man, that fits within a monarch’s heart,
And ripens in the funthine of his favour,
‘Would he abufe the count’nance of the king,
Alack ! what mifchiefs might be fet abraach,
In fhadow of fuch greatnefs ! Shakefpeare’'s Henry IV. . iis
ABRO'AD. adv. [compounded of aand broad. Sec Broap.]
1. Without confinement ; widely ; atlarge.
Intermit o watch
Againit a wakeful foe, while I abroad,
Thro' 2ll the coafts of dark deftruction feek
Deliverance. Milter’s Paradife Loft, b. il. /. 453
Apggin, the lonely fox roams far abkread,
On fecret rapine bent, and Jnidnight fraud ;
Now haunts the cliff, now traverfes the lawn,

And flies the hated neighbourhood of man. Priw.
2. Out of the houfe.
Welcome, Sir,
This cell’s my court; here have I few attendants, |
And fubjefts none abroad, Shakefpeare’s Tempef?.

Lady —— walked 2 whole hour abroad, without dying after
it; at leaft in the time I ftaid; though fhe fc_cmcd to be
fainting, and had convulfive motions feveral times in her head.
Pope’s Letters.
. In another country.

T'hey thought i€ better to be fomewhat hardly yoked at home,
than for ever abraad, and difcredited. Hocker, Pref.
Whofoever offers at verbal tranfation, fhalt have the mif-
fortune of that young traveller, who loft his own language
abroad, and browght home no other inftead of it. Sir . Denbarn.
D W hat
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INF
. He fhould regard the propriety of his words,
information in the fubjet he intends to handie. Swist.
Thefe men have had longer opportunities of information,
and are equally concerned with ourfelves, Rogers.
2. Charge or accufation exhibited.
3. The a& of informing or altuating.
INro'RMER. n.f [from inform.)
1. One who gives intelligence.
This writer is either byafled by an inclination to believe the
worlt, or a want of judgment to chufc his informers.  Swift.
2. One who difcovers offenders to the magiftrate.
There were fpies and informers fet at work to watch the
company. L’ Efirange.
Let no court fycophant pervert my fenfe,
Nor fly in"ﬁ/'arm:r watch thefe words to draw
Within the reach of treafon.
Informers are a deteftable race of
times neceflary.
INFORMIDABLE. adj. [in and formidabilis,
feared ; not to be dreaded.
Of ftrength, of courage hau hty, and of limb
Heroick built, though of terreftrial mold;
1"'0: not informidable, exempt from wound. Miln,
INFORMITY. W f. [from informis, Lat] Shapelefinefs.
. From this narrow time of geftation may enfue a (malnefs
in the exclufion ; but this infereth no informity. Brown,
INFO'RMOUS. ad). [enforme, Fr. infirmis, Latin.]  Shapelefa;
of no regular figure,
That a bear brings forth her young informous and unfhapen,
which fhe fathioneth after by licking them over, is an opinion
not only common with us at prefent, but hath been delivercd
by ancient writers. Brown's Vulgar Errours.
INFO'RTUNATE. adj. [infortunt, Fr. infortunatus, Latin.] Un-
happy. Sce UNFoRTUNATE, which is commonly ufed.
Perkin, feeing himfelf prifoner, and deftitute of all hopes,
having found all either falfe, faiat, or infortunate, did gladly
accept of the condition, Bacon's Henry V (1.
To INFRA'CT. v, a. [infractus, Latin.] To break.
Fulling faft, from gradual flope to flope,
With wild infratled courfe and leflen'd roar,
It gains 2 fafer bed. Thomfon's Summer.
INFRA’CTION, n. £ [infractim, Fr. infractis, Lat.] The ad
of breaking; breach ; vialation.
By the fame gods, the juftice of whofe wrath
Punifh’d the infractisn of ‘my former faith. Waller.
The wolves, pretending an infraticn in the abufe of their
boftages, fell upon the fheep immediately without their dogs.
L'Eftrange’s Fables.
Not to be broken.
1

Sed

and pet fome

Pope.
people, although fonlle-

Swift.
Lat.) Not (o/l:e

INFRA'NGIBLE. adj. [in and frangible ]
Thefe atoms are fuppofed infrangible,

1 NG
1. To pour in; to inflil. .
Thou almoft mak'ft me waver in my faith,

To hold opinion with Pythagoras,

That fouls of animals infufe themlclves

Into the trunks of men.

My early miflrefs, now my ancient mufe,

That ftrong Circean liquor ceafe t* infufe,

Wherewith thou didft intoxicate my youth. Denbam,

Why fhould he defire to have qualities infufed into his fon,

which him(elf never poffefled ? Swift.
Meat muft be with money bought 5

She therefore, upon fecand thought,

Infus'd, yet as it were by ftealth,

Some mall regard for ftate and wealth,

2. To pour imto the mind; to infpire into.
For when God's hand had written in the hearts

Of our firft parents all the rules of good,

So that their kil infus'd furpafs’d all arts

‘That ever werc before, or fince the fluod.

Sublime ideas, and apt words inflfe ;
The mufe inftruét my voice, and thou infpire the mufe. Ryt
He infurd

Bad influence into th’ unwary breaft. Milton.

Infufe into their young breafls fuch a noble ardour as will
make them renowned. filton,

3. To fleep in any liquor with a gentle heat ; to macerate fo as
to extract the virtues of any ching.

Take violets, and snfufe'a good pugil of them ina quart of
vinegar. iiacon’s Natural Hifory.

4. To make an infufion with any ingredient ; to fupply, to tinc-
ture, to faturate with any thing infufed.

Drink, infu/ed with fleth, will nourith fafter and eafier than
meat and drink together. Baron's Natural Hiflory.

5. To infpire with.
Thou didft fmile,

Infufed with a fortitude from heav'n. Shakefp. Tempefd.

Infufe his breaft with magnanimity,
And make him, naked, foil a man at arms. Shaiefp. H. VL
INFuU‘siBLE. adf. [from infufe.]
1. Poffible to be infufed.

From whom the do@rines being infufible into all, it will be

more neceffary to forewarn all of the danger of them. Hamm.
2. Incapable of difiolution; not fufible.

Vitrification is the laft woik of fire, and a fufion of the
falt and carth, wherein the fufible falt draws the carth and in-
fufible part into one continuum. Brown's Vulgar Errours.

INFU'sioN. . £ (infufion, Fr. infufio, Latin.]
1. The a& of pouring in; inftillation. X .

Our language has received innumerable elegancies and im-

from that infufisn of Hebraifms, which are derived

Swgﬂ.‘

Davies:

and bard, which compatednefs and hardnefs is a demonftra-
tion that nothing could be produced by them, fince they could
never cohere, Cheyne's Phil. Princ.

INFRE'QUENCY. n. f [infiequentia, Latin.] Uncommonnefs ;
rarity.

The abfence of the gods, and the infrequency of objects,
made her yield. Broome's Notas on Pops's Ody(fey.

INFRE'QUENT. adj. [‘nfreguens, Lat.] Rare; uncommon.
To INFRIGIDATE. w. a. [in and frigidus, Lar.] Tochill; to
make cold.

The drops reached little further than the furface of the li-
quor, whole coldnels did not infrigidate thofe upper parts
of the glafs. Hegle.

To INFRINGE. v. a. [infringo, Latin.]
1. Toviolate; tobreak laws or contraéls.
Thofe many had not dar'd to do that evil,
If the firft man that did th’ edict infringe,
Had anfwer'd for his deed. Shakefp. Meaf. far Meaf.
Having infring’d the law, I wave my right
As king, and thus fubmit iny(elf to fight.
2. To deftroy; to hinder.
Homilies, being plain and popular inftrudions, do not

Waller,

infringe the efficacy, although but read. Hooker.
Bright as the deathiefs gods and happy, (he
From all that may infringe delight is free. Waller.

INFRI'NGEMENT. . £ [from infrings.] Breach; violation.

The punithing of this infringement is proper to that jurif-
diction againtt which the contempt is. Clarendon.

INFRUNGER. n. [ [from infringe.} A breaker; a violator.

A clergyman’s habit ought to be without any lace, under a
fevere penalty to be infli@ed on the infringers of the provincial
conflitution. Ayliffe's Parergon.

JNFU'NDIBULIFORM. . [. [infindibulum and forma, Lat.] ~Of
the thape of a funnel or tundith.
INFU'RIATE. adj. [inand furia, Lat.] Enraged; raging.
At th’ other bore, with touch of fire

Dilated and infuriaze. Milton.
Fir'd hy the torch of noon to tenfold rage,
Th infuriate hill forth thoots the pillar’d flame.  Thom/on.

INFusCA'TION n. /, [infujcatus, Latin.]
or blackening.

e .
To INFUSE. v, a. [infufery Ft. infufus, Latini)

The 2& of darkening

pr
toit outof the poetical paflages in holy writ.  Addifon’s Spec?.
2. The aét of pouring into the mind ; infpiration.

We participate Chrift partly by imputation, as when thofe
things which he did and fuffered for us are imputed to us for
righteoufnefs ; partly by habitual and real infufion, 2s when
grace is inwardly beftowed on earth, and afterwards more ful-
Iy both our fouls and bodies in glory. Hooker.

They found it would be matter of great debate, and fpend
much time ; during which they did not defire their company,
nor to be troubled with their infifions. Clarendon.

Here his folly and his wifdom are of his own growth, not
the echo or iﬁ[ufwn of other men. X Swift.

3. The a&t of fleeping any thing in moifture without boiling.

Repeat the infufion of d;_e body oftener. Bacom,

. The Jiquor made by infufion. .
¢ Tol}?ave the irﬁﬁz{n ftrong, in thofe bodies which have finer
fpirits, repeat the infufion of the b(?dy oftener. . Bacon.
INFU’sivE. adj. [from infufe.} Having the power of infufion,
o being infufed. A word not authorifed.
Still let my fong a nobler no(c'aﬂ'ume,
And fing th’ infufrve force of Spring on man.
INGA'TE. . /. [inand gate.] Entrance; paffagein.

One noble perfon foppeth the d:]ng{at: (}:f ;ll t:za(te;in; ;};fh
i i fe which ar .
is looked for, and boldeth in all tho i o osond,
N NA'TION. . /. [ingamnare, Iralian.} ‘Cheat.; fraud ; de-

Ihge‘;):‘ion; juggle; 't/i.el%rﬁgn; impofture; trick; flight. A word

i neceflary.
ne.\tgﬁo‘c{: Ezoal;l refign tyheir reafons, either frogn'the. root of
deceit in themfelves, or inability to refift fuch trivial inganna-
tions from others, are within the lu.1e of vulgarity.  Brown.

INGA’THERING. m.f. [in and gathering.] The a& of getting
i eft. .
" ?;o}::“&alt keep the feaft of ingathering, when thou haft
gathered in thy labours out of the ﬁeld. Ex. xxiii. 16,
INGE, in the names of places, fignifies a mndpw,,frgm the
Saxon g, of the fame import. . Gibfor's Camdien.
To INGE'MINATE. v.a. [ingemine, Latin.] To double; to
Icplflaehwould often ingeminate the word peace, peace. Clarendoa.
INGEMINA’TION, m /. [in and geminatis, Latin.] Repetition;
reduplication.

Thomfon.

INGE'NDERER.

Shakef. Merchant of Venici:
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Policing the New Republic

It’s not entirely clear, of course, exactly whom and what
the American political and legal thinkers and doers who first spoke of a
power to police read and when they read it. It’s also unclear, therefore, to
what extent these Americans were directly influenced by any, or all, of the
various facets of the concept of police in early modern Europe or in the po-
lice science of the seventeenth and eighteenth centuries, or if, perhaps, they
got their police entirely from Blackstone’s Commentaries, the source of so
much institutional inspiration in the new republic.

Luckily, however, we learned it doesn’t much matter whether the Found-
ing Fathers picked up the police concept from Blackstone or Beccaria or
Bentham, or Adam Smith or any of the other eighteenth-century police sci-
entists. It doesn’t matter because the core idea of police was the same on both
sides of the Channel, for the simple reason that its roots reached back far be-
yond the divide between continental and English politics and law, to the very
origins of Western political thought and practice. Already the Greeks had
differentiated between politics, the self-government of householders by
householders, and the other-government of households by their household-
ers. Police marked the point of convergence between politics and econom-
ics, when one mode of governance merged into the other, and created the
oxymoronic science of political economy. The police power was born when
the governmentality of the private (micro) household was expanded, and
transferred, onto that of the public (macro) household. Equipped with the
power to police, the sovereign ruled “the individuals of the state, like mem-

81
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82 American Police Power

bers of a well-governed family,” in Blackstone’s words,! or “of that great fam-
ily, the State,” in Rousseau’s.?

It’s no surprise that the Founding Fathers took easily to this theory of gov-
ernment as patriarchy, and of politics as economics, as they had been prac-
ticing it for quite some time. In their corporations, their camps, their towns,
their churches, their families, and on their plantations, they had been doing
police long before they had a name for it, that modern, enlightened, sci-
entific concept of police.

The problem, of course, was that this mode of governance stood in deep
tension with the principle upon which the American Republic was built, and
that gave legitimacy to it, self~government. It was one thing for the Kings of
England and of Prussia to think of themselves as policing their respective
realms, as a more or less benevolent father might his family. It was quite an-
other for the governors of a democratic republic built upon the equality of
all, governors and governed alike, to adopt this patriarchal posture.

But adopt it they did, as they applied themselves to the task of policing the
new state with a vengeance, developing a distinctly American version of po-
lice along the way, turning police science into police power. Recognized as the
very foundation of government, and even as synonymous with government
itself, American police power remained true to the common core of all vari-
eties of police, from France to Germany to Scotland to England: its founda-
tion in the householder’s governance of the household. All of the compo-
nents of American police power can be traced back to that model. Its
undefinability derives from the father’s virtually unlimited discretion not
merely to discipline, but to do what was required for the welfare of the
household. The ahumanity of its object derives from the essential sameness
of all components of the household, animate and inanimate, as tools in the
householder’ hands. That essential sameness, however, also implies the es-
sential difference between the householder and his household, and therefore
the hierarchical aspect of American police power, along with its fundamen-
tal amorality. The power to police seeks efficiency, not legitimacy. Patri-
archy’s concern for the welfare of the household is the police power’s con-
cern for the welfare of the state, a concern that expresses itself positively and
negatively, in the correction of inferior members of the state household as
well as in its protection against threats.}

As we’ve already noted, the Americans, when they revealed the sources of
their view of police, were quite explicit about its patriarchal essence. The one
definition of police they quoted again and again was, after all, Blackstone’s
and Blackstone could not have been clearer on this point. It bears repeating
that he viewed the police power as that power which the king, as “parer-
familias of the nation,” possessed vis-a-vis his kingdom, as familia.
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This persistent reliance on Blackstone is truly remarkable. For what rele-
vance could a theory that rooted state power in the king’s obligations toward,
and authority over, his kingdom retain in a republic? Wasn’t the American
revolution all about independence, independence also from the king’s arbi-
trary prerogative, which he exercised over his American subjects like a
householder over his household? In short, wasn’t the revolution meant pre-
cisely to rid the Americans of the patriarchal police power of the King of
England?

Ending the king’s police power, it turns out, did not mean ending police
power altogether. Nor did it mean depriving oneself of that power. We have
already seen that policing in fact if not by name already had shaped Ameri-
can government since long before the revolution, and it continued to do so
long thereafter. Americans had no objections to the notion of one person
policing another, or rather a community of others. American society was
deeply hierarchical, organized into households of various sizes and types.
The kingdom-household under the authority of the king-father was only
one of these households, and in many ways the least significant in everyday
life. The English king, with “his” law, was very far away. Government oc-
curred at the local level, in the family, the church, the town, perhaps the
colony, and of course the plantation.

Americans didn’t appreciate being policed, but they had no qualms about
policing. The revolution thus can be seen as the removal of a higher layer of
household governance. Americans extracted themselves from the kingdom-
household so that they could go about policing their respective households
without interference from the macro householder, the king.’ After the revolu-
tion, for example, now-state officials no longer would have to deal with royal
missives reminding them that slave owners should be held to account for killing
their slaves, because slaves were members not only of a plantation household,
and the then-colonial household, but also of the grand household of the king.
These decrees had been annoying during the colonial era because they inter-
fered with the proper policing of the then-colony, while they reminded the
officials of their inferior status vis-a-vis the royal paterfamilias. Under the loose
supervision of the king-father, Americans had been free to enslave, in Jonathan
Bush’ phrase. After the revolution they were truly free to police.

They were free because they were free from someone else’s police power.
They were also free because they were free to police others. Their autonomy
consisted in not being under heteronomy and in exercising heteronomy over
others. This is the model of republican government familiar from Greek
politics, which the American revolutionaries studied with great interest. The
new American state was to be a republic, but a republic of householders. It
was the householders who were to participate in government, indirectly and
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directly, by voting and being voted for, and resolving disputes among them-
selves. But the business of government did not end there. Government also
meant, as it always had, policing others. And so everyone, and everything,
else incapable of self-government was to be policed by those who were so ca-
pable.

It’s not clear exactly what the drafters of the early state constitutions meant
when they spoke of “governing and regulating the internal police” of the
state. Judging by what governing and regulating American state legislatures
actually did under the heading of “internal police of the state” when they got
around to revising their statutes in the early republic, the objects of their po-
lice included, among other things (and people), taverns, brothels, bawdy
houses, lost goods, and gunpowder, paupers, vagrants, disorderly persons,
prostitutes, drunkards, tipplers, gamesters, the unemployed, jugglers, com-
mon showmen, as well as illegitimate children, and stray animals.®

Suffrage limitations didn’t just discriminate against the propertyless,
women, slaves, children, animals, and inanimate objects.” They eliminated
those who were under the police of another person, or—in the case of those
who were denied the status of personhood, including slaves, children, ani-
mals, and inanimate objects—under the police of sozze person. In the house-
holder’s republic, the household had no right to govern, only to be governed,
or rather policed.

A fully matured capacity for self-government was required for participa-
tion in the self-government of the political community. That capacity was
thought to be lacking in those who were mere objects of another’s police,
whether their householder was the family patriarch, as in the case of wives,
children, servants, animals, and other household property, or the state as
macro householder, in the case of those receiving public poor relief. Even if
the capacity for autonomy wasn’t lacking entirely under these conditions, its
actual exercise was surely thought to be impossible. Even if objects of police
could be free in the abstract, they were not, and could not be, free in fact.

As “persons of indigent fortunes, or such as are under the immediate do-
minion of others,” objects of police were “suspected to have no will of their
own,” and therefore incapable of exercising whatever capacity for self-
government they might possess.® That “suspicion” in fact manifested itself as
an irrebuttable presumption in the form of categorical property qualifications,
which persisted in some states until the 1930s.

Now given that there remained so many objects of police, animate and
inanimate, even after the revolution and the ejection of the royal house-
holder and his overseers, there was never any question whether there was to
be continued policing in the new republic but merely who was to do the
policing. So obvious was the continued need for police that Americans never
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managed, or bothered, to develop an indigenous account of the nature of po-
lice. In fact, early American treatments of police devoted themselves largely
to the task of explaining, and repeating, the very obviousness of police. Take
for example the concluding passage of Judge Redfield’s opinion in Thorpe v.
Rutland & Burlington Railroad Company,'* an 1854 case from Vermont that
came to be cited as one of the classic discussions of the police power:

One in any degree familiar with this subject would never question the right
depending upon invincible necessity, in order to the maintenance of any
show of administrative authority among the class of persons with which
the city police have to do. To such men any doubt of the right to subject
persons and property to such regulations as the public security and health
may require, regardless of merely private convenience, looks like mere
badinage. They can scarcely regard the objector as altogether serious. And
generally, these doubts in regard to the extent of governmental authority

come from those who have had small experience.!!

The answer to the question of who would get to do the policing in the new
republic was just as obvious: we. “We” originally meant “the people,” in the
sense of the collection of householders entitled to participate in government.
So some of the early state constitutions feature declarations such as this one,
taken from the Pennsylvania Constitution of 1776: “the people of this State
have the sole, exclusive and inherent right of governing and regulating the
internal police of the same.” Here the householder-citizens of Pennsylvania
are defiantly throwing off the police power once held over them by their
erstwhile macro householder, the king.

But the people of Pennsylvania not only announced that they no longer
would be policed by the King of England. They also made clear that the de-
parture of the ultimate policer didn’t mean the departure of police. That the
power of police was intimately connected to the king’s prerogative didn’t cause
much of a problem, and certainly no more of a problem than the transfer of
any other aspect of the royal prerogative, i.e., the authority enjoyed by the king
as father of the kingdom family. Now that the king was gone, his prerogative
was simply transferred onto the new sovereign: “the people of this State.” In
the context of police, Thomas Paine’s famous answer to the question “where
... 1is the King of America?”, that “in America THE LAW IS KING,”'? meant that
the prerogative police power of one man, the king, now belonged to a group
of men, the people, who had assumed the power to police.

Once the people of the various states had freed themselves from the king’s
policing of their police, they were understandably wary of subjecting them-
selves to the police power of another master. To many the creation of an
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American nation meant being reintegrated within a larger household under
another superior householder. And it is in the context of the debates about
the federal constitution that one finds the most extended discussions of the
obviousness of police power. So we learn that the power to police is an in-
herent attribute of all government, or least of any free government, where
“free” here meant free from a superior police power.

This point about the inevitability of policing in any government was so
universally conceded that it helped forge the very consensus upon which the
American federalist system of government was built. By leaving “the people
of this State” the “sole, exclusive and inherent right of . . . regulating the in-
ternal police of the same,” the United States preserved the States’ status as
independent households, or units of police. They, in other words, remained
free to police. But they gave up that other aspect of government, namely that
of “governing” in the narrow sense. Government by /zw now became a mat-
ter not only of the states, but also of the national government. The state-
householders could still police their household, but they were now subject to
the Jaws of the nation. Those laws, however, were not to be measures of po-
lice, issued by a higher power. They were to be laws made with their partic-
ipation, as always had been appropriate for a government of autonomous
householders.

In fact, American constitutional discourse went one step farther. It left the
states’ power of “internal police” untouched, while it denied the federal gov-
ernment any police power of its own. In other words, it retained the house-
hold status of the states by denying the household status of the union.

This arrangement was self-contradictory; nonetheless, it has remained in
place to this day. The problem with the compromise upon which the union
was built was that it insisted that the power to police was inherent in the very
concept of government, while at the same time ostensibly erecting a gov-
ernment without that very power. But this inconsistency has not interfered
with the rhetorical usefulness of the police concept over the past two hun-
dred years. The clear assignment of police power to the states, and only to
the states, dramatically simplified constitutional analysis. If it was police, it
was the states’ business.

As a matter of political fact, if not of rhetoric, the inconsistency did man-
age to resolve itself. As Ernst Freund remarked in 1904, after only the first
century of federal legislation, it had become “impossible to deny that the
federal government exercises a considerable police power of its own.”!? De-
spite all the rhetoric about the policeless federal government, already the
Federalist Papers claimed a federal police power, even if not in so many
words. So Hamilton spoke of the need of government to hand out “a penalty
or punishment for disobedience,”* and in particular “the disorderly conduct
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of refractory or seditious individuals.”*® Here a “vigorous”!® government was
needed to dispose of those “seditions and insurrections . . . that are, unhap-
pily, maladies as inseparable from the body politic as tumors and eruptions
from the natural body.”"

And this became the general modus operandi of the federal government:
use your police power, but call it anything but that. One of the most obvious,
and extreme, uses of the federal police power took the form of federal control
over Native Americans and their “Indian affairs,” under the auspices of that
most police scientific institutions of princely government, a “Bureau.” This
clear and prolonged exercise of comprehensive householder authority over a
household composed of inferior objects who could have no say in their gov-
ernment, this textbook example of police, was in fact carried out mostly un-
der the commerce clause, which authorized the national government not to
regulate the “police” of the nation, but instead to regulate “commerce”
among the micro households (i.e., the states) within the nation, as well as be-
tween the nation and other macro households (i.e., other nations).'$

The commerce clause early on emerged as the favorite cover for the exer-
cise of federal police power. The most recent example is the creation of a
comprehensive federal code of drug criminal law, all under the guise of pre-
venting interference with interstate commerce.!” In fact, almost the entire
edifice of federal criminal law, which has reached proportions that would
have surprised even a police realist like Freund, derives from the commerce
clause. Only recently has the U.S. Supreme Court begun to review the fed-
eral government’s use of the commerce clause to generate police measures.
In United States v. Lopez,*® the Court even went so far as to strike down a fed-
eral criminal statute ostensibly based on the federal commerce power. On
what ground? Because to uphold the statute would “bid fair to convert con-
gressional authority under the Commerce Clause to a general police power
of the sort retained by the States.””! In other words, the fiction of exclusive
state police power is alive and well, even after Lopez.

Having secured “the sole, exclusive and inherent right of governing and
regulating the internal police of the same” twice over, once against the king
and then against the union, “the people” of the states turned their attention
to the task at hand. With the revolutionary work complete, the time had
come to govern. As Benjamin Rush gushed in the summer of 1787: “the same
enthusiasm now pervades all classes in favor of government that actuated us in
favor of /iberty in the years 1774 and 1775, with this difference, that we are
more united in the former than we were in the latter pursuit.”?

And to govern also, and especially, meant to police. For there was much
policing to be done. As Benjamin Franklin cautioned in 1789: “We have been
guarding against an evil that old States are most liable to, excess of power in the
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rulers, but our present danger seems to be defect of obedience in the subjects.”?
Others warned that “[t]he principal fault seems to be, a want of energy in the
administration of government.” What was needed was “an increase of magis-
terial power in order to provide for the ‘execution of the laws that is necessary
for the preservation of justice, peace, and internal tranquility.” ”**

It was high time that order be restored in the American state household.
Household members had to be put—back—in their proper place, lest they
mistake themselves for householders capable of government. There were
plenty of people in need of policing. The recently liberated householders saw
post-revolutionary America teeming with men “whose fathers they would bave
disdained to have sat with the dogs of their flocks, raised to immense wealth, or at
least the appearance of a haughty, supercilious and luxurious spendthrift.”?

The comprehensive pursuit of police permeated every branch, and every
level, of government. We’ve already heard about the police commissioners
and peace officers who began to appear in American cities in the 1770s and
8os. And these agents were not long confined to executing the statutes on
Blackstone’s list of police offenses.

Soon the legislative bodies of the states began issuing their very own po-
lice regulations, from the state on down to cities, towns, and villages. As an
illustration, the New York state legislature passed police regulations in these
areas between 1781 and 18o1. The list is compiled by William Novak:?¢

* lotteries

* hawkers and peddlers

¢ the firing of guns

* usury

* frauds

* the buying and selling of offices
* beggars and disorderly persons
* rents and leases

* firing woods

¢ the destruction of deer

stray cattle and sheep

® mines

ferries

* apprentices and servants
bastards

idiots and lunatics

counsellors, attorneys and solicitors
travel, labor, or play on Sunday
cursing and swearing
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POLARIZATION OF LIGHT—POLENDA.

stances which possess double refraction,
in geneml, alter the polarization of light,
and apparently in a sudden manner, com-
municating to the polarized ray a new
polarization of the same nature, but in
another direction. Among the most in-
teresting phenomena connected with this
subject, are the colors produced by the
action of crystallized bodies upon polar-
ized light. When thin plates of glass,
selenite, mica, agate, quartz-crystal, tour-
maline, &c., are exposed in a beam of
polarized light, the most beautiful and
vivid colors, resemhling those observed
by Newton in thin films of air or liquids,
only infinitely more striking, make their
appearance. The attentive examination
of these colors has led to a theory both
of polarization and double refraction,
which, says Herschel, in his Discourse
on the Study of Natural Philosophy, is so
happy in its adaptation to facts, and in
the coincidence with experience of re-
sults deduced from it by the most intri-
cate analysis, that it is difficult to con-
ceive it unfounded. Our limits do not
permit us to go farther into this jintercst-
ing subject; for a more complete elucida-
tion of which, we must refer the reader
to the article Polarizalion of Light, in
the Library of Useful Knowledge.

Pore, Reginald, cardinal, an eminent
statesman and ecclesinstic, born in 1500,
was the son of sir Richard Pole, lord
Montacute, cousin to Henry VI1I, by
Margarct, daughter of the duke of Clar-
ence, hrother to Edward IV. He cnter-
ed into deacon’s orders at an early nge,
and had several benefices conferred on
him by Henry VIII, with whom he was
a great favorite. In 1519, he visited
Italy, and returned to England in 1525,
but, in consequence of the aflair of the
divorce from Catharine of Arragon, with-
drew. to Paris. "Henry desired to obtain
the concurrence of his kinsman in that
measure ; but Pole, imbued with the
maxims of the church of Rome, drew up
a treutise De Unitale Ecclesiastica, in
which he cxcited the emperor Charles
V to revenge the injury of his aunt. The
consequence of this conduct was the
loss of all his preferment in England, in
return for which,<he endeavored to form
a party against llenry, which design ter-
minated in the destruction of his brother,
lord Montacute, and of his aged mother,
then countess of Salisbury, whom the
vindictive Henry sent to the scaffold.
But the countenance of the court of
Rome was cxtcnded to Pole, and, besides
being raised to the dignity of cardinal, he

213

was employed in various negotiations,
He was also appointed one of the three
papal legates to the council of Trent.
On the accession of Mary I, his attainder
was reversed, and he was invited to Eng-
land, where he endeavored to moderate
the rigor of Gardiner and others ngainst
the reformers, and was an advocate for
lenient neasures, and such a correction
of clerical abuses as would conciliate
them. On the death of Cranmer, Pole,
then, for the first time, ordained priest,
hecame archbishop of Canterbury, and
was, at the same time, elected chancellor
of both the universities ; and, while he act-
ed with much severity in the extirpation
of heresy, he made several salutary regu-
lations for the advancement of learning.
He dicd in 1558. Cardinal Pole seems
not to have been a man of commanding
tulents, either political or literary ; but he
merited great esteetn for his mildness,
generosity, and comparative moderation,

_in an age when persecution was deemed

lawful on all sides.

Poik, in magnetism. Two points of a
loadstone, corresponding to the poles of
the equator, the one pointing to the north,
the other to the south, are called poles.
(Sec Magnetism.)

PoLE or PoLaR STar is a star of the
second magnitude, the last in the tail of
Urra Minor, R

PoLE, PErcH, or Rop, in surveying, isa
measure containing sixteen feet and a half,

PoLe-AxE; a sort of haichet nearly
resembling a battle-axe, having a handle

about fifleen inches long, and being fur-
nished with a sharp point, bending down-
wards from the back of its head. It is

principally used on board of ships, to cut
uway the rigging of an adversary who
endeavors to board. They have also
been sometines employed in hoarding
un enemy whose hull was more lofty than
that of the boarders, by driving the points
into her side, one albove another, and
thereby forming a kind of scaling-ladder ;
whence they are sometimes called board-
ing-azxes.

PorLes or THE EcvipTic; two points
on the surface of the &plere, 23° 3V dis--
tant fromn the poles of the equator, and 90°
distant from every part of the ecliptic.

PoLEmBURG. (See Poelemburg.

PovrENDA, or POLENTA ; & national dish
in Italy, particularly in the northern part
of the country, but very common in all
the Mediterranean seaports.. It is a kind
of soft pudding made of the flour of
chestnuts or maize, generally with small
pieces of meat in it.
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PoLicr, in the common acceptation of
the word, in the U. Siates and England,
is applied to the munbicipal rules, institu-
tions and officers provided for maintain-
ing order, cleanliness, &c. ; but in all the
great countries of the European conti-
nent, there is, besides this police, a mili-
tary police extending over the whole
state, and what is called the high police,
which is occupied in watching the politi-
cal tendency of the people, and every
thing connected with it. It is evident
that a police of this sort, as a regular in-
strument of the government, is incom-

tible with English or American liberty.

his high police generally forms a de-
Earlmem under a minister ; several

ranches of the lower police are general-
ly connected with it, soinetimes all ex-
cept the lowest street police. The end
of the high police is obtained chiefly by
means of the secret police—that cancer
which eats into the vitals of society, and
the pollution of which Great Britain may
be proud of having escaped, notwith-
standing the violent political changes
which she has undergone. The secret
police consists of a body of people of all
classes, needy men and women of rank,
nistresses, &c., down to the waiters of
coffve-houses, and the lowest visitors of
taverns and houses of ill-fame, who re-
port whatever they hear ngainst the gov-
ernment. How often do they not iuvent
stories to render themselves important !
The deplorable consequences of an insti-
tution 8o destructive to all confidence and
sense of security, are obvious, especiaily
when it is considered that its instru-
ments are the most worthless part of the
community. On the reports of such
miscreants men’s lives and liberties de-
pend; and the charges being kept secret,
no means are afforded of refuting them.
These agents are not unlike the familiars
of the inquisition. ‘This institution origi-
nated in France, if we do not consider
the informers, whom every tyrant proba-
bly has had, as a secret police. The
marquis d’Argenson, under Louis XIV,
was the inventor of it. He was licuten-
ant-général de la police from 1697 1o 1718
(since 1667 this had been a separate
office). The prevailing licentiousness
had occasioned innumerable outrages,
and D’Argenson, called by his contempo-
raries Rhadamanthus, hunted out crime in
its deepest recesses, and brought it to
light, whatever was the rank of the of-
fender. Sartines, director of the police
of Paris, with the saine power, but not
the same rank, conducted the sccret po-

POLICE.

lice from 1762 to 1774, and extended it
very much ; he was equally active with
D’Argenson, but not so honest. He had
agents in all the countries of Euro
any stories are told of his ekill in de-
tecting crime, while others exist of a less
creditable character, such as his sending
a pheasant dressed with diamonds to his
mistress; and when another refused to
take a costly brilliant ring, he had the
stone pounded to dust, and strewed the
wder on the ink of a note addressed to
er. Louis XVI took the charge of the
police from him, and made him minister
of the marine, in which office his total
inexperience made him ridiculous. (Mad.
de Staél, Considérations sur la Révolution ~
Frang. i. chap. 8.) Lenoire followed
(1774—1784), an honest man, who im-
roved many departments of the police
in Paris. The empress Maria Theresa
requested him to write a work for her on
the subject of police regulations, and the
Détail sur quelques issemens la
Ville de Paris, demandé par S. M. I la
Reine de Hongrie (Paris, 1780), was the
result. He died poor, in 1807. Le Cros-
na followed him. He was unimportant.
Never was the department of the police
in the hands of a more active and saga-
cious politician than Fouché ; never was
a secret police 8o thoroughly organized
over, we might almost say, all Europe;
and when the charge of the public poﬁge
was taken from himn, he had a pohce of
his own, to watch the movements of Sa-
vary, as Napoleon had had his contre-
police ngainst Fouché, in which the em-
peror, however, was always inferior to
the minister. The most glaring instance.
of the abuse to which the secret police
is always liahle, is the death of the
duke d’Enghien, who perished in conse-
quence of the reports of the secret
police. Perhaps, however, there are
cases in which its employment is justifi-
able. When a fundamental change has
taken place in the government of a coun-
try (like the late one in France), and a
numerous lmny exists, not constituting
what is called, in free goveruments, an
orpodlion, but actually striving to over-
throw the established order,—as, for in-
stance, the Carlists, who exist at present
in France,—under such circumstances, a
secret police may, perhaps, be admissible,
as poisons are prescribed in some dread-
ful diseases, producing bad effects unm-

-doubtedly, but preventing worse. Such

a department should never be intrusted
but to a man of unquestionable honor
and integrity. After the war of 1815,
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Prussia declared that the secret police—
a nece::? evil in times such as bad just
terminated—was abolished for the future,
Whether it actually was abolished for a
moment, we do not know ; but we know
that it existed not long after, and flour-
ishes at present in that country, as in all
other important governments on the Eu-
ropean continent. One duty of the secret
police always is to open suspected letters ;
and this was done even under Louis X1V,
The more absolute a government is, and
the more it strives to be the sole moving
and regulating principle of the society, to
the destruction of ind[i’viduul freedom, the
more will the police be developed ; whilst,
. on the other hand, the freer u country is,
and the more it follows the principle, that
every thing whicb can be possibly left to
take careof itself,should be so left, the more
sm'cd{ is the police confined to mere mat-
ters of municipal regulation. The scientific

irit of the Germans, connected with the
character of their governments, has given
rise, in that country, to the police sci , 80

215

Greeks was excellent. With them, as
with their imitators the Romans, the po-
lice formed a separate branch of the ad-
ministration. he capituleries of the
Frankish kings contain the next police
regulations. In 1548 and 1577, the Ger-
man empire became subject to such regu-
lations. Some account of the police of
London is contained in the article Lon-
don. ‘The king of England, in his epeech
from the throne in the winter of 1831,
recommends an improvement of the po-
lice of the kingdom. (See Politics.)
PoricineLro. (See Punchinello.)
Povricy or InsSURANCE. {See Insurance.)
Poxtanac, Melchior de, abbé, and sub-
sequently cardina), & French diplomatist,
born 1661, died 1741, was descended from
a distinguished family of Languedoc. In
1689, be rendered bimself conspicuous by
his address in the negotiations with poj
Alexander VIII, relative to the articles
adopted by the French clergy in 1682. In
1695, the abbé de Polignac was named

b lor extrsordinary to Poland, for

called, which are systematically develop-
ed and thoroughly cultivated. It is true,
that, from the arbitrary nature of the gov-
erninents, this branch of administration is
extended to many subjects which, in freer
states, would be left to general law or in-
dividual discretion ; but, as it is obviously
much easier to perfect some branches of
the police in absolute governments than
in free countries, ﬁuniculnrly the medical
i }:’lice, valuable hints may be derived
m the German system. In no country
has the medical police been so much de-
veloped (frequently, it is true, to the an-
noyance of the people) as in Prussia, be-
ceuse no country ever combined more
scientific men with an absolute govern-
ment. Without, then, taking tbe Prus-
sian medical police as a model in eve
perticular, it has many points which 1t
would be wise in other nations to imitate.
In free countries, the place of a secret po-
lice is, in & great measure, supplied by
public opinion and the liberty of the press;
and it is curious to observe how the most
secret transactions, or correspondence,
will by degrees come to light ; in fact, in
some free countries, a politician meeds to
be quite 88 much on his guard agsinst
making statements in writing, a8 in abso-
lute governments, since the danger of their
reaching the press is as grest as that of
their detection by a secret police. The
first police regulations are met with in
Egypt. (g. v.) The Moeaic code, partly
founded on the Egyptian, contains many
rules of this sort. The police of the

the purpose of detaching Jobn Sobieski
from the league with Austria, and draw-
ing him over to an alliance with France.
On the death of Sobieski (1696), he was
employed in endeavoring to effect the
election of the prince of Conti to the
Polish throne. His intrigues, though sec-
onded by large bribes, were, however, un-
successful. On his return to France, in
1698, he was banished the court on ac-
count of the failure of this mission. In
1710, he was sent to take part in the nego-
tiations at Gertruydenberg, and, in 1712,
was appointed plenipotentiary to the con-
88 of Utrechit, and wes afterwards min-
ister to the court of Rome. As 8 writer,
Polignac is known by his didactic poem,
in eight books, against the Epicurean sys-
tem, entitled Anis- Lucretius, seu de Deo et
Nutura (Paris, 1747), which has been
translated into English, French and Ger-
man, He died in 1741, (See the His-
toire du Cardinal de Polignac.) -
PoLrienac, Auguste Jules Armand Ma-
rie, prince de, ex-minister of France, was
bom in 1780. His mother, the favorite of
Marie Antoinette, and governess in the
royal family, was married, in 1767, to the
count de Polignac, who was descended
from tbe same illustrious family as the
cardinal. (See the preceding article.) In
1780, her husband was created duke, and,
soon after, the duchess became governess
to the young dauphin. In 1789, in conse-
quence of some manifestations of Eopular
hatred, she and her husband left France,
with the count d’Artois (since Charles X),
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CHAPTER TWO

Rights and Irresponsibility

the detriment of responsibilities. Reflection on the relationship
between rights and responsibilities goes deeper than diagnosis
of current moral, legal, and social problems. It extends to analysis of the
very design of our constitutional system. For example, during the 1991
bicentennial of the ratification of the Bill of Rights, Harper’s asked a
group of scholars and political figures to “carry on the founders’ conver-
sation.” They pondered whether a “Bill of Duties” should complement
the Bill of Rights, taking as their point of departure the claim that
although “the vocabulary of rights is nearly exhausted . .. the vocabu-
lary of responsibilities has yet to emerge.”! Most of the respondents
declined to endorse a bill of enforceable duties, but some called for
bringing a new communitarian perspective balancing rights and respon-
sibilities to bear on the moral, legal, and social issues of our time.?
Proponents of “rights and responsibilities” trace the responsibility
deficit not only to the silence of our governing documents about respon-
sibility but also to the structure and rhetoric of American “rights talk”
and the “morally incomplete” language of rights. One alleged conse-
quence of the imbalance between rights and responsibilities is the ero-
sion of personal responsibility and the institutions of civil society, such
as families and religious, civic, and other voluntary associations. These
“seedbeds of virtue” are necessary to inculcate the traits of character on
which the preservation of ordered liberty depends but which rights talk
neglects. The new communitarians seek “[tJo rebuild America’s moral

I t is a common refrain: Americans focus excessively on rights, to

foundations [and] to bring our regard for individuals and their rights
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into a better relationship with our sense of personal and collective
responsibility.”3

Political leaders, both Democrats and Republicans, have sympathized
with this new communitarianism and its focus on responsibility. As a
candidate, Bill Clinton ran on a Democratic Party platform charging the
Republican Party with a twelve-year “nightmare” of “irresponsibility
and neglect.” As President, he called for a “new ethic of personal and
family and community responsibility,” through which Americans would
“demand more responsibility from all” and “take more responsibility”
for themselves.* The Republican Party countered with its own call to
“restore the American dream” and “restore a proper balance between
government and personal responsibility.”> The Third Way politics pio-
neered by Clinton, the Democratic Leadership Council, and the Progres-
sive Policy Institute proposes a “new social compact based on individual
rights and responsibilities.”®

As a candidate, Barack Obama wrote of how Americans’ “individu-
alism has always been bound by a set of communal values, the glue upon
which every healthy society depends,” and by obligations to family and
nation. These appeals to community, along with Obama’s declaration
that we are “not from red states, not from blue states, but from the
United States,” led sociologist Amitai Etzioni, founder of the “respon-
sive communitarian” movement, and prominent journalists to label
Obama a communitarian.” In his inaugural address, President Obama
called for a “new era of responsibility—a recognition on the part of
every American that we have duties to ourselves, our nation and the
world”—and contended that such duties give meaning to “our liberty.”®
Obama, like his Democratic and Republican predecessors, also voices
communitarian and Third Way themes that there are many social prob-
lems that government alone cannot solve and supports governmental
partnerships with community- and faith-based groups.

The refrain of “too many rights, too few responsibilities” and the
appeal to “rights and responsibilities” in themselves do not explain how
rights undermine responsibility.” To assess the irresponsibility critique,
we must get a clearer picture of what sorts of responsibilities the com-
munitarians believe are in need of restoration (e.g., moral, social, or
legal) and to whom such responsibilities are owed (e.g., to self, family,
community, country, or the world). This chapter examines a cluster of
questions about the relationship between rights and responsibility. What
is it about rights that triggers the irresponsibility critique? Do legal rights
include a right to be irresponsible and, if so, why defend them? Does the
structure of legal rights discourage or preclude individual, community,
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or societal reflection on right conduct and efforts to foster responsible
behavior? Have liberal justifications of legal rights invited discontent by
neglecting the relationship between rights and responsibility? How much
of what is at issue in charges of irresponsibility is really about rights, as
distinguished from legally prohibited behavior?

Because the irresponsibility critique encompasses a complex cluster of
charges about rights, we need to focus on specific proponents to sharpen
our analysis and to do the critique justice. We shall focus on two com-
prehensive, articulate, and influential formulations: those of Harvard
Law School Professor Mary Ann Glendon, especially in her book Rights
Talk: The Impoverishment of Political Discourse, and those expressed
in “The Responsive Communitarian Platform: Rights and Responsibili-
ties,” whose primary authors are communitarian sociologist Amitai
Etzioni, civic liberal political theorist William Galston, and Glendon
(and whose signatories include prominent communitarians, civic repub-
licans, and progressives). We acknowledge that these new communitar-
ians have many precursors and contemporaries. They represent the best
foils here because of their application of the irresponsibility critique to
constitutional rights.

First, we explicate the irresponsibility critique of rights and the calls
for responsibility. Second, we argue that a significant component of the
irresponsibility critique is a social critique: that a flight from individual
responsibility coupled with an increased demand for rights have led to a
dearth of civic virtue and a growth of social pathology. We question the
connection posited between legal rights and those phenomena. Finally,
we put forward a jurisprudential analysis of the irresponsibility critique.
We distinguish two strands of the critique: legal rights permit right-
holders to act with legal immunity, and legal rights allow people to act
without regard to moral rightness. We grant that legal rights do not
equate with moral rightness, but we reject the claims that legal rights
send a message about moral rightness, moral insulation, or the absence
of responsibility. In support, we point to the employment of moral sua-
sion and the language of responsibility in contemporary debates about a
number of constitutional rights.

We also challenge the dichotomous treatment of rights and responsi-
bility by showing that presuppositions about moral capacities and moral
responsibility undergird liberal justifications of constitutional rights like
those we advance. Liberals believe that the possibility of irresponsible
conduct is a cost of recognizing and protecting rights, a cost that is gener-
ally preferable to shifting the locus of moral responsibility from indi-
viduals to the community or the government. Yet, liberals need not hold
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that the costs of rights never justify restricting or regulating individual
freedom. Thus, the irresponsibility critique misunderstands the notion of
“rights as trumps” as being more “absolutist” than it actually is. We
return to these matters in Chapters 6 and 9. Our constitutional liberalism
pursues ordered liberty, not absolute rights without responsibilities.

We argue that the freedom that rights provide makes possible the exer-
cise of responsibility and that leading liberal justifications for rights
are not silent about this relationship between rights and responsibility.
As a schematic device, we argue that communitarian and liberal talk
about responsibility emphasize two different, although related, mean-
ings of responsibility: responsibility as accountability to community versus
responsibility as autonomy or self-government, respectively. As we use
the terms, “responsibility as accountability” connotes being answerable
to others for the manner and consequences of the exercise of one’s rights,
whereas “responsibility as autonomy” connotes self-governance, that is,
entrusting the right-holder to exercise moral responsibility in making
decisions guided by conscience and deliberation. If liberal rights talk
seems silent about responsibility, as the communitarians claim, it may be
due in part to these very different conceptions of responsibility. The irre-
sponsibility critique highlights the tension between pursuing the goal of
responsibility as accountability (emphasized by communitarians) and
protecting the principle of responsibility as autonomy (stressed by lib-
erals). In Chapter 3, we illustrate that tension with the example of the
right to procreative autonomy.

In Search of “Rights and Responsibilities”

In Rights Talk, Glendon argues that rights talk impoverishes political
discourse and civic life because it drives out or obscures the language of
responsibility. Diagnosing a lack of fit between, on the one hand, a rights
talk that is silent about a rights-bearer’s correlative responsibilities and,
on the other, a deep American belief that persons should be personally
responsible for their actions, Glendon argues that the law’s silence about
responsibility may even appear to send a message that it condones
irresponsibility.'”
What is wrong with rights talk? Glendon submits:

Our rights talk, in its absoluteness, promotes unrealistic expectations,
heightens social conflict, and inhibits dialogue that might lead toward con-
sensus, accommodation, or at least the discovery of common ground. In its
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silence concerning responsibilities, it seems to condone acceptance of the
benefits of living in a democratic social welfare state, without accepting the
corresponding personal and civic obligations. In its relentless individu-
alism, it fosters a climate that is inhospitable to society’s losers, and that
systematically disadvantages caretakers and dependents, young and old. In
its neglect of civil society, it undermines the principal seedbeds of civic and
personal virtue. In its insularity, it shuts out potentially important aids to
the process of self-correcting learning. All of these traits promote mere
assertion over reason-giving.!'!

Glendon illustrates these lamentable features of American rights talk
with examples from constitutional, family, and tort law.

Glendon casts her critique of the inattention to responsibilities in
American rights talk in the form of a comparative legal anthropology of
“libertarian” versus “dignitarian” conceptions of the person and of rights.!?
She argues that the United States, influenced by the Anglo-American tra-
dition, reflects the first. Her primary illustration is Justice Brandeis’s
proclamation that the “most comprehensive of rights and the right most
valued by civilized men” is the “right to be let alone.”'3 This lone “rights-
bearer,” she claims, is “imagined as an independent, highly autonomous,
self-determining being.” In “the American rights tradition,” the “highest
priority” is “on individual freedom from governmental constraints.
Rights tend to be formulated without explicit mention of their limits or
of their relation to responsibilities or to other rights.”'*

By contrast, the conception of the person in “dignitarian systems,”
influenced by the Romano-Germanic tradition, makes explicit that “each
person is constituted in important ways by and through his relations
with others.” Glendon contrasts Brandeis’s formulation with the German
Constitutional Court’s declaration that “The image of man in the Basic
Law is not that of an isolated, sovereign individual.” In many other post—
World War II constitutions, as well as in the United Nations Universal
Declaration of Human Rights (UDHR) and in Catholic social teaching,
she argues, rights are grounded in a normative framework of human
dignity and “specific rights are typically formulated so as to make clear
that they are related to one another, that certain groups as well as indi-
viduals have rights, and that political entities, as well as citizens, have
responsibilities.” !’

Gauging the scope of Glendon’s critique is difficult. At its narrowest,
it is a meditation on the comparative silence in American governing doc-
uments, such as the Bill of Rights, concerning responsibilities. This
silence contrasts strikingly with European constitutions and rights proc-
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lamations such as the French Declaration of Rights and Duties and with
Article 29 of the UDHR, which states that “[e]veryone has duties to the
community” and that everyone’s rights and freedoms are subject to limi-
tations “for the purposes of securing due recognition and respect for the
rights and freedoms of others and of meeting the just requirements of
morality, public order and the general welfare in a democratic society.” !
As an exercise in comparative legal anthropology, Glendon’s critique is a
reflection on how differences in such founding texts shape different con-
ceptions of the person. (As we respond to various critiques of rights and
liberal conceptions of the person, we will encounter again Glendon’s
“lone rights-bearer” (Chapter 3) and meet such near-kin as the supposed
radically autonomous, “sovereign” self characteristic of “expressive indi-
vidualism” (Chapter 4) and the “unencumbered self” able to stand apart
from all relationships (Chapter 7).)

At its broadest, Glendon’s critique is a social critique of American
society and American attitudes about freedom untempered by a sense of
personal responsibility and civic duties. Her leading example is a survey
of teenagers reporting their perception that what makes America special
is that they are free to do whatever they want, without limit. As a juris-
prudential analysis, her critique attacks the characterization of rights as
trumps and absolutist formulations of rights that are silent about respon-
sibility and that appear to preclude deliberation about the common good.
Our public documents and our rights talk encourage a careless and exag-
gerated way of speaking and thinking about rights, as if liberty meant
license. Yet she points out that the interpretations of rights by judges,
lawyers, contracting parties, and others reveals that rights are not
without limits.!”

Why is our rights talk silent about responsibilities? Does the silence
matter? On the one hand, Glendon locates the undeniable differences
between the American Bill of Rights and the French Declaration of
Rights and Duties in the different intellectual pedigrees of the Amer-
ican and French Revolutions (Lockean individual rights and self-interest
versus classical and Rousseauean civic virtue and duty). On the other
hand, she downplays the American and European textual differences by
arguing that the American Founders did not need to adopt a bill of legal
duties because they relied on the institutions of civil society to restrain
and temper individual self-interest and the exercise of rights. Invoking
speeches by the Founders, Glendon and other proponents of an unwritten
“constitution of responsibility” stress the role of morality and religion as
the ultimate supports for maintaining a republican form of government,
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for respecting rights, and for making “our experiment in ordered lib-
erty” possible. Relying particularly on Alexis de Tocqueville’s nineteenth-
century observations of Americans, Glendon argues that the “seedbeds
of civic virtue”—such as families, associations, and the constraints of
morality and religion—once played a vital role in educating Americans
about rights and responsibilities.!?

In Glendon’s view, the silence of our governing documents concerning
responsibility would not matter so much if these institutions were still
germinating virtuous citizens with the requisite character traits for
“ordered liberty.” However, that traditional, richly textured social fabric
is wearing thin, and Americans increasingly view law as the primary, if
not only, source of teaching about morality. She traces the rise of rights
talk to a significant shift in constitutional law in the 1950s and 1960s to
a focus on individual rights and an eschewal of ordinary politics in favor
of judicial vindication of rights. This “rights revolution” brought with it
an equally significant social phenomenon, a change in “habits of thought
and speech.”!” The result is a rights-laden discourse that makes public
dialogue and deliberation about responsibilities and the common good
difficult and fosters attitudes that the Founders would have criticized as
“liberty as license.”

Clearly, Glendon’s tale contains an important then/now contrast. She
contends: “[T]he liberal principles enshrined in the United States’
founding documents were political principles that were never meant to
serve as moral guides for all of social and private life.” Moreover, their
silence about responsibility reflected an expectation that the institutions
of civil society and individual states would address “the responsibilities
that are correlative with rights.” But when legal images of personhood
“migrate into other contexts” of social and private life, and when these
institutions atrophy, so that the law becomes the primary carrier of
values, these images can become “mischievous.” In today’s more “legal-
istic and heterogeneous society,” citizens “tend to regard the Supreme
Court’s pronouncements not merely as legal rulings but also as moral
teachings grounded in the country’s most sacred civic document.” This
reinforces the “excessive individualism in American law.”2%

Glendon maintains nonetheless that the social fabric is not threadbare
and that rights talk obscures a still-intact civil society, with its “com-
munities of memory and mutual aid.” She marshals “evidence” that
America has “indigenous languages of relationship and responsibility”
available to refine rights talk.?! (In Chapter 4, we assess Glendon’s argu-
ments concerning the institutions of civil society as “seedbeds of civic
virtue.”)
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As with her critique of rights talk, judging the scope of Glendon’s pro-
posed corrective is difficult. On the one hand, she claims that her goal
is a refined rhetoric of rights that would keep “competing rights and
responsibilities in view.” She urges that we address such matters as:
whether a particular issue is best conceptualized as involving a right; the
relation a given right should have to other rights and interests; the
responsibilities that should be correlative with a given right; the social
costs of rights; and the effects a right may have on the durable protection
of freedom and human dignity.??

On the other hand, matters such as how to link rights with responsibili-
ties and how to factor in social costs of rights appear to raise questions
about the content of and limitations on rights. Glendon appears to con-
sider, as refining rights rhetoric, not only greater judicial attention to the
publicity effects of judicial opinions but also greater judicial willingness—
even when a fundamental right is asserted—to countenance “moral
fabric” arguments and to consider whether they justify the use of the
criminal law to express and maintain a “widely shared moral view” (e.g.,
through sodomy laws).2? Moreover, although she rejects importing Euro-
pean declarations codifying limitations on rights and correlative duties to
communities, she finds them instructive and proposes that the former
West Germany’s restrictive abortion law would better serve American
women than the right of privacy has (an argument we assess in Chap-
ter 3).2* All this suggests a substantive critique of the content of rights.

Assessing the Irresponsibility Critique as a Social Critique

Situating the irresponsibility critique in the context of a number of con-
temporary critiques of American society suggests that certain compo-
nents of it are a social critique aimed less at legal rights as such than at
American society and “rights culture.” Those components include the
claims that: Americans want rights without the responsibilities of citizen-
ship; the legacy of the 1960s includes not only the civil rights movement
but also a challenge to authority that led to the crumbling of moral
authority and tradition and an explosion of self-indulgent and socially
harmful behaviors; and Americans today debase the value of genuine
legal rights by making frivolous claims to rights while fleeing personal
responsibility and shifting blame to others. The new communitarians tie
all these social phenomena together with the thread of a decline of respon-
sibility. We do not assess fully their accounts of the problems of American
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society. Rather, we question whether legal rights, liberalism, and an
“excess” of liberal virtues are to blame for these social phenomena.

The Quest for a Responsible Citizenry

The irresponsibility critique of rights explores the indispensable relation-
ship between freedom and responsibility. The American experiment in
ordered liberty, the communitarians argue, depends on such traits of
character as self-control, self-restraint, and respect for the rights of
others, as well as a willingness to assume responsibility for oneself, one’s
family, and the health of America’s institutions.?® Freedom, in other words,
depends on both responsibility as autonomy and as accountability.

The communitarians argue that, to a disturbing degree, Americans
manifest “a strong sense of entitlement—that is, a demand that the com-
munity provide more services and strongly uphold rights—coupled with
a rather weak sense of obligation to the local and national community.”2
To the extent that the irresponsibility critique targets such attitudes, it
does not directly implicate rights as much as lapses in civic responsi-
bility. Indeed, the prominent example offered as a symbol of contempo-
rary attitudes is young people’s reported expectation of being tried by a
jury coupled with a reluctance to serve on juries.?” There is no legal right
to evade jury service; indeed, it is a civic duty, nonperformance of which
the state may legally punish.?$

This component of the irresponsibility critique is a helpful civics lesson
about the role that responsible citizens must play in sustaining a consti-
tutional democracy. In the communitarian view, however, civic educa-
tion and national or community service cannot fully redress the decline
of a responsible citizenry because the roots of the American malaise go
deeper. Indeed, the moral or social fabric, the “ecosystems” of society,
result significantly from the effects of the choices and conduct of mil-
lions of individuals.?? Echoing Glendon, the “Responsive Communi-
tarian Platform” warns that the most basic institution of civil society—the
family—which should be a moral educator schooling the next generation
of citizens in the interplay of rights and responsibilities, is in peril and
that “the second line of defense”—schools—cannot alone prevent the
decline of a responsible citizenry.3® Moreover, communitarians charge
that schools are reluctant to engage in moral education and character
formation but must do so to combat the “moral deficit” among young
people.3! (We return to these matters in Chapters 4 and 5.)

Communitarian inventories of the “moral state of the union” indicate
that the responsibility deficit in America encompasses not only some
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conduct protected by legal rights but also lawless behavior that is unpro-
tected by rights and violates the rights of others.3? Consider, for example,
violent crime. What the irresponsibility critique seems to overlook is that
although constitutional rights attend persons accused of crimes and limit
methods to prevent crime—and communitarians challenge “absolutist”
interpretations of such rights—rights do not protect the criminal activity
itself.33 Moreover, notwithstanding the communitarian charge that lib-
ertarian interpretations of rights prevent government from addressing
violent crime, many liberals argue that providing for the physical secu-
rity of citizens is the most basic obligation of government.3*
Communitarians are not alone in focusing on an absence of responsi-
bility as an explanation for many self-destructive and socially costly
behaviors. Yet the underlying culprit for a substantial amount of the
irresponsible behavior that communitarians target is not rights, but the
erosion of qualities like self-control, self-restraint, and respect for others
and the law.?* The communitarians believe, though, that rights have
contributed to that erosion, stressing as pivotal the civil rights movement
and the broad challenges to authority and tradition during the 1960s.

The Legacy of the 1960s and the Civil Rights Movement:
Progress or Pandora’s Box?

Out of the new communitarianism emerges a tale of the legacy of the
1960s explaining both the explosion of rights talk and the erosion of
morality and civic virtue. We shall attempt a composite, if oversimpli-
fied, account.?® In the 1950s, the moral authority of leaders and com-
munity norms were respected; it was possible to talk about what was
right and what was wrong. Families were stronger, violent crime rarer,
and habits of self-reliance and self-restraint more abundant. This society
had some notable failings: racial inequality and segregation, gender
inequality (including a male-governed family structure and the exclusion
of women from the commercial work world), and the marginal status of
certain ethnic and religious groups (like Jews and Catholics). Moreover,
the values themselves were somewhat authoritarian. Nonetheless, there
was a cultural consensus in America, a traditional morality that was
“dominant and effective.”?’

The civil rights movement, the communitarians grant, appropriately
criticized injustice and exclusion and rightly sought to realize the ideal of
equality for all citizens.?® But the 1960s proved to be a Pandora’s Box:
that decade unleashed a dangerous explosion of claims of entitlement, an
ideology of personal fulfillment and liberation, and a pervasive challenge
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to traditional morality and authority.3° Such a challenge undermined the
strong family values that held sway in the 1950s and repudiated a tradi-
tional morality that emphasized self-control, self-restraint, and self-
discipline. In its place, the challenge of the 1960s left us with eroding
moral foundations and institutions, moral relativism, an ideology of lib-
erty as license, and a profound absence of moral consensus on new
shared values and new forms of social institutions.*® Alongside this cul-
tural challenge, the 1980s saw the ascent of economic libertarianism and
depiction of the “unbridled pursuit of self-interest” as virtuous.*! As
Etzioni elaborates the contrast, “[i|f the hallmark of the 1950s was a
strong sense of obligation, from 1960 to 1990 there was a rising sense of
entitlement and a growing tendency to shirk social responsibilities.”*?
Today, these developments continue unabated, and we continue to live
with their consequences.

The communitarian account is overstated. The assertion of civil rights
has no obvious or plausible link to the rise of irresponsible and unlawful
behavior, because civil rights do not include “rights,” for example, to
commit violent crimes or drug offenses.*> Moreover, many civil rights
(such as voting, housing, and education) secure preconditions for respon-
sible citizenship. Communitarians respond that this very expansion of
opportunities, benign in itself, inadvertently brought about harmful
social changes.** But Cass Sunstein put it well when he argued that the
posited link between rights talk and a responsibility deficit is exactly
backward: rights talk arose because of a deficit of responsibility on the
part of society and government.*> And Michael Schudson is right to
argue in The Good Citizen that the “rights-bearing citizen,” such as
Rosa Parks, often sought to redefine rather than reject community, illu-
minating the inequality and exclusion of existing communities; such citi-
zens appealed to “common American traditions of liberty and equality,”
often “from the point of view of the people who had been left out of the
founders’ compact.”*®

Nonetheless, the attempt to link the civil rights movement to a growing
social “pathology” and shrinking moral consensus is part of a larger
debate over American values that centers on whether society is “defining
deviancy down” and becoming too tolerant of behaviors once con-
demned socially, if not legally.*” An examination of some of those behav-
iors traced to the legacy of the 1960s—changes in mores concerning
sexuality, greater diversity in family forms, increases in divorce, greater
acceptance of pregnancy and parenting outside of marriage, and avail-
ability of abortion—suggests that the real targets of the irresponsibility
critique are such social changes. Developments in family law and the
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Supreme Court’s recognition of constitutional rights to liberty and
autonomy in the areas of sexuality, reproduction, and marriage also are
implicated.*® Thus, the increasing “constitutionalization” and liberaliza-
tion of family law, some communitarians argue, impede family law’s
traditional role in conveying moral messages about the responsibilities of
spouses and parents and exalt adult liberty and fulfillment at the expense
of children and other dependent persons (including mothers). Pointing to
changes in the law of family dissolution, Glendon contends that “the
legal system inadvertently fosters irresponsible behavior.”*° In assessing
the irresponsibility critique, the critical questions are what messages to
draw from these legal developments and whether certain legally pro-
tected choices are proxies for irresponsibility.

The Rights Explosion and the Flight from Responsibility

Finally, Glendon and the new communitarians lament the increasing ten-
dency of Americans to express needs and wants in terms of rights, a ten-
dency social critics and popular media describe as “rights inflation” or a
“rights explosion.” This “vast expansion in the number and scope of
rights to which Americans believe they are entitled, and the ‘rights cul-
ture’ this produces,” argues Francis Fukuyama (a “Platform” signatory),
fosters an “individualism” that seriously threatens community.’® The
attack on “rights culture” seems to target the evidently frivolous or irre-
sponsible assertion of rights. For example, people are said to call for new
rights without regard to the obligations that a right creates (e.g., asserting
affirmative rights to health care without considering the implications for
the fisc). Rather than creating more rights talk—which supposedly makes
compromise difficult and devalues rights—communitarians argue for a
“return to a language of social virtues, interests, and, above all, social
responsibilities [that] will reduce contentiousness and enhance social
cooperation.”’!

The rights explosion frequently is said to be accompanied by a corre-
sponding plunge in Americans’ sense of personal responsibility, mani-
fested in the tendency to assume the mantle of the victim.’? To be sure,
those who elaborate the victimhood critique offer some absurd examples
of rights assertion coupled with denial of personal responsibility. Con-
sider, for example, the lawsuit brought against a refrigerator manufac-
turer by people injured from running races carrying refrigerators on
their backs!3 It is unclear, however, how such refusal to accept respon-
sibility is a legacy of the 1960s or is due to the recognition and enforce-
ment of legal rights.
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In sum, all of the components of the irresponsibility critique previ-
ously mentioned, understood as a social critique, provide an opportunity
for reflecting on the current state of American society. But for the most
part they are unpersuasive as critiques of legal rights.

Assessing the Irresponsibility Critique as a
Jurisprudential Critique

In this section, we argue that the jurisprudential underpinnings of the
irresponsibility critique of rights are flawed. On one reading, the critique
merely seeks to correct some erroneous inferences drawn from certain
features of legal rights, immunity and wrongness. On another reading,
the new communitarians’ discontent with these two features and their
impulse to link rights to responsibilities reaches deeper to attack rights
themselves. We need to consider how the new communitarians under-
stand rights and what sorts of rights they would defend.

The Immunity Critique

Rights, Immunity, and Harm  The new communitarians understand legal
rights to protect against legal coercion, preserving a zone of noninterfer-
ence or immunity: “Rights give reasons to others not to coercively inter-
fere with the [right-holder] in the performance of protected acts.” A
consequence is that legal rights may include the freedom to engage in
“morally inappropriate,” irresponsible, or even socially harmful conduct
without legal accountability.>* The social message that people are said to
infer from immunity is that they have a right to be insulated from the
moral claims or scrutiny of others.

Although immunity creates social costs, the irresponsibility critique
appears to accept immunity as a feature of legal rights. Yet its call for a
rhetoric of rights attentive to their social costs suggests ambivalence.
And the critique vigorously rejects any leap from legal immunity to social
unaccountability. In assessing the immunity critique, we should ask
whether legal rights in fact immunize right-holders from liability for
imposing social costs or harms on others.

Wesley Hohfeld’s classic account of rights provides a helpful point of
departure. Hohfeld explained legal rights in terms of several possible
pairs of jural relationships.’® Two are particularly pertinent to the immu-
nity critique. Individual rights against governmental interference—the
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constitutional rights often used as examples in the irresponsibility cri-
tique—might be understood as taking the form of Hohfeld’s first pair,
right/duty: an individual right to do or not do X correlates with a gov-
ernmental duty not to interfere with that right (or to provide X). One
could also regard constitutional rights as captured by his second pair,
privilege/no right: an individual privilege or liberty to do or not do X
correlates with no right or authority for government to require that an
individual do otherwise.’® In either account, there is a realm of activity
or inactivity that is immune from legal interference or sanction.

Jack Balkin argues that on Hohfeld’s account “a legal right is a privi-
lege to inflict harm that is either not legally cognizable or is . . . without
legal remedy.”*” Similarly, Joseph Singer contends that Hohfeld’s anal-
ysis demonstrated the limits of the then-prevailing justification for legal
rights: John Stuart Mill’s harm principle and the distinction between
self-regarding and other-regarding acts.’® It made clear that legal rights
protect not merely self-regarding acts but also conduct that harms others.
Thus, a consequence of the immunity that legal rights afford may be the
imposition of noncompensable harms or costs on others.

The new communitarians do not propose to expand the definition of
harm to justify interfering coercively with all activities that impose costs,
yet harm does serve as a justification for constraining certain rights.
Freedom of speech is the paradigm example of a right that warrants legal
protection although it imposes social costs and individual harms.’® In
contrast, in areas of public health and safety, including national security,
communitarians reject “absolutist” assertions of rights and emphasize
harms and costs.®® With its imagery of social environments and ecosys-
tems, the irresponsibility critique assumes that a wide range of individual
choices have social costs, both for the fisc and the social fabric. When
should society use law as a tool to address these costs and when should
it rely solely on the community’s moral voice? Families and family law
are an instructive example. On the one hand, the “Platform” advises
that responsibility is “not primarily a legal matter,” and that communi-
tarians seek “to affirm the moral commitments of parents” to attend to
the moral education of their children. On the other hand, communitar-
ians urge that “the law does play a significant role not only in regulating
society, but also in indicating which values it holds dear.” Because of the
“serious” social costs of divorce, divorce law should “signal society’s
concern.”® In other areas, communitarians advance a mix of facilita-
tive, persuasive, and coercive measures to encourage or impose parental,
institutional, and governmental responsibility. Thus, although the com-
munitarians accept legal immunity as a feature of some legal rights, they
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urge a general principle of social accountability for the exercise of rights
and argue that legal immunity should not insulate right-holders from
such measures.®?

A comparison with Mill’s delineation of the respective spheres of indi-
vidual freedom and legitimate governmental interference is instructive.
Mill argued that an individual is not accountable to society for self-
regarding actions (when there is no harm to others), but “for such actions
as are prejudicial to the interests of others, the individual is accountable,
and may be subjected either to social or to legal punishment, if society
[deems] that the one or the other is requisite for its protection.” Yet even
within the realm of unaccountability, Mill granted that society could
use a range of measures, such as “[a]dvice, instruction, persuasion, and
avoidance,” to signal disapproval of individual action or to attempt to
influence such action.®?

The communitarians seem to reject Mill’s nomenclature of a realm of
unaccountability because it might send the social message of insulation.
In any event, they argue for a narrower understanding of such a realm
because the interdependency of contemporary society increases the
instances in which the exercise of freedom imposes costs or harms on
others.®* Nevertheless, they might find in Mill support for their argu-
ment that a right bestowing legal immunity does not immunize persons
from the moral scrutiny or moral claims of others. At the same time, the
communitarian quest to link rights and responsibilities poses important
questions concerning when persuasive measures rise to the level of social
tyranny, coercion, or punishment of the sort that Mill feared and criti-
cized as threatening liberty.®> We argue that legal immunity does not
immunize people from governmental moralizing and the moral scrutiny
of others.

RightsasTrumps Inthe context of constitutional rights, Ronald Dworkin’s
conception of rights as trumps has provoked the ire of the new commu-
nitarians. They charge that thinking of rights as trumps leads to disre-
garding any responsibilities to society and any social costs of conduct
and shuts down debate about the common good.®® At bottom, the objec-
tion seems to be that this notion has spread from an account of certain
fundamental constitutional rights to a conception of legal rights gener-
ally, eviscerating moderation of claims by exalting individual desires
over social ends.®” However, the communitarian attack on rights as
trumps ignores important limitations on that notion already developed
in liberal theory. It reflects a deep discontent with immunity, yet does
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not offer a clear alternative conception of rights or how social costs
should affect their protection.

Many years before Glendon wrote Rights Talk, Dworkin observed
that “[tlhe language of rights now dominates political debate in the
United States.” In Taking Rights Seriously, he defended a “strong sense”
of the “old idea of individual human rights.” He argued: “Individual
rights are political trumps held by individuals. Individuals have rights
when, for some reason, a collective goal is not a sufficient justification
for denying them what they wish, as individuals, to have or to do, or not
a sufficient justification for imposing some loss or injury upon them.”®$
Fundamental rights, he argued, trumped the utilitarian calculus of the
greatest happiness of the greatest number.

Dworkin contended: “A right against the Government must be a right
to do something even when the majority thinks it would be wrong to do
it, and even when the majority would be worse off for having it done.”
To assert that the government has the right to do whatever advances the
general welfare or “the right to preserve whatever sort of environment
the majority wishes to live in,” would “annihilate[ ]” individual rights
against the government. It would reduce them to mere interests to be
balanced away at the majority’s discretion. Dworkin argued that this
strong sense of rights marked the “distinctive concept of an individual
right against the State which is the heart . . . of constitutional theory in
the United States.”®”

Glendon uses Dworkin’s idea of “taking rights seriously,” even at the
expense of the general interest, to illustrate the “illusion of absoluteness”
of American rights talk. She states: “[I]t is difficult to imagine any serious
contemporary European legal philosopher” asserting, as Dworkin did,
that “if someone has a right to something, then it is wrong for government
to deny it to him even though it would be in the general interest to do
$0.”7% Dworkin’s account of taking rights seriously clearly conflicts with
what Glendon thinks taking the social costs of rights seriously requires.

But an examination of the limits of Dworkin’s conception of rights
suggests that the illusion of absoluteness may be Glendon’s. The first
important limit is that the strong rights that Dworkin defended were
fundamental constitutional rights, not every constitutional right, much
less every right, and certainly not every imaginable “liberty interest.” He
granted that, with respect to the vast bulk of laws not implicating those
strong rights, promoting the general welfare was a sufficient justification
for restricting liberty. Even when a strong right against the government
was in play, it would overstate the point to say that “the State is never
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justified in overriding that right.” For example, Dworkin acknowledged
that the government would be justified in overriding a right of free speech
to “protect the rights of others, or to prevent a catastrophe, or even to
obtain a clear and major public benefit.””! Thus, he did not claim that
societal welfare never restrains rights or overrides them, merely that fun-
damental rights are not simply individual “interests” to be balanced
against such welfare. Furthermore, a significant ground for limiting
rights that Dworkin recognized is the conflicting rights of others, espe-
cially conflicts between rights to the state’s protection and rights to be
free from the state’s interference. In such situations, the more important
right should prevail over the less important. (In Chapter 6, we address
how to resolve such conflicts.) Government could also limit the exten-
sion of a right if the values protected by the original right were not at
stake or if the costs to society went far beyond “the cost paid to grant the
original right.””2

Finally, Dworkin’s account did not presume to answer all questions as
to how the moral responsibilities of citizens should guide their lives and
exercise of their rights or how government and citizens might attempt in
noncoercive ways to shape others’ exercise of rights. He addresses such
questions in subsequent works in ways that clarify the distinction
between responsibility as autonomy and responsibility as accountability.
Thus, in elaborating the “principle of personal responsibility” for making
the ultimate decisions about our own lives, he distinguishes between
permissible—and inevitable—forms of influence (such as friends, reli-
gion, and culture) and impermissible subordination through manipula-
tion or coercion.”> Government, on his view, may seek to influence or
persuade to encourage responsibility in making a decision, but it may
not insist on conformity with its view of the responsible decision” (a
distinction to which we return in Chapter 3).

Dworkin recognized that a government’s taking rights seriously would
incur costs: “[T]he majority cannot travel as fast or as far as it would
like if it recognizes the rights of individuals to do what, in the majority’s
terms, is the wrong thing to do.” Why take rights seriously if doing so
makes it more difficult or costly for a polity to pursue the general ben-
efit? Dworkin argued that, although the “bulk of the law . . . must state,
in its greatest part, the majority’s view of the common good,” the insti-
tution of rights is the promise of the majority to the minority “that [its]
dignity and equality will be respected.” Indeed, ideas of dignity (particu-
larly, the supposition of what it means to treat individuals as full mem-
bers of the human community) and equality (particularly, the requirement
that government treat individuals with equal concern and respect) are

Compendium_Cornell
Page 0310



3:17-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12200 Page
231

RIGHTS AND IRRESPONSIBILITY 35

typical grounds for protecting strong rights.”> As Dworkin elaborates in
Justice for Hedgehogs, principles of dignity feature as the foundation for
this governmental obligation as well as the basis for our special respon-
sibility for our own lives and for what we owe each other.”®

In sum, the communitarians overlook that Dworkin acknowledged
many limits on the idea of rights as trumps. If they reject his underlying
conception of what a right is, they may reject legal immunity as a feature
of legal rights. If so, we need to know what alternative conception of
rights they would embrace and how they would wed legal, as well as
social, accountability to rights.

The irresponsibility critique appears to grant that a legal right held by
one person generally involves a correlative duty on the part of another,
the Constitution provides a reason for government not to interfere coer-
cively with the exercise of rights guaranteed therein, and the exercise of
legal rights may result in irresponsible or socially harmful conduct. If the
communitarians accept these features of legal rights, it is not clear why
they object to the key component of rights as trumps—that it would be
wrong for government to act coercively to prevent people from exer-
cising rights in order to pursue the general welfare. Glendon, for example,
objects to this claim. Is it therefore right for government to prevent
people from exercising rights in such situations?

Although the new communitarians ask that we talk about rights in a
different way, they offer no coherent alternative to the strong sense of
constitutional rights that Dworkin advances. Perhaps the communitar-
ians object to the peremptory image of a trump, which may send the
social message that a right automatically trumps any consideration of
the impact of rights on the common good, rather than to Dworkin’s
particular conceptions. Thus, communitarians may fear that talking
about rights as trumps sends the (mistaken) message that the assertion of
rights cuts off debate. Similarly, Sunstein suggests that too often rights
“masquerad|e] as reasons” and are not conducive to deliberation. In con-
trast, a more deliberative approach, even if it led to the same protection
of a right, would acknowledge that there are other issues to consider.””
But we should observe that the image of rights as trumps itself suggests
that other cards are on the table.

Furthermore, there is reason to doubt that rights operate as trumps in
contemporary constitutional law. It is ironic that the notion features so
centrally in the irresponsibility critique as emblematic of the failings of
contemporary rights talk, given developments in constitutional law since
the publication of Dworkin’s initial call to take rights seriously. The
conservative Burger, Rehnquist, and Roberts Courts often have been
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criticized for not taking rights seriously. Indeed, James Boyd White has
suggested that Glendon’s critique of rights tells only part of the story
since the “characteristic vice” of the Supreme Court cases of the last few
decades is not the assertion of absolute rights of the sort that Glendon
decries but “the claim to judge every case by a process of ‘balancing’ one
cluster of interests off against another.””8

Likewise, other commentators suggest that the metaphor of balancing
best describes the identification, valuation, and comparison of competing
interests pervasive in adjudication of individual constitutional rights.””
This metaphor, while consistent with communitarian language of restoring
balance and equilibrium, is quite at odds with that of trumps. The
defining features of such an age are more likely to be mutual adjustment
of conflicting rights or indeed balancing rights away, rather than pro-
tecting them absolutely though the heavens fall. We return to such mat-
ters in Chapters 6 and 9.

Weighing the Social Costs of Rights Whether the greater individual
accountability that communitarians seek with respect to rights is com-
patible with a strong conception of rights is not clear. For example,
Glendon urges a refined rights rhetoric that is attentive to the social costs
of rights and to the question of “the responsibilities, if any, that should
be correlative with a given right.”8? The irresponsibility critique warns
that strong defenses of individual rights undermine communities and the
support on which rights themselves depend.?!

Glendon unfavorably compares Dworkin’s supposedly absolute con-
ception of rights to European declarations explicitly linking rights to
duties to serve “the public weal.” She offers the Canadian Charter of
Rights and Freedoms as a good example of a “strong,” though not “abso-
lute,” form of rights. It guarantees rights “subject only to such reason-
able limits prescribed by law as can be demonstrably justified in a free
and democratic society” and subjects a “wide range” of constitutional
rights to either a national or local “legislative override procedure.”$?
Such comparative models suggest a critique of the immunity that a right
affords. And they suggest correctives not merely of social accountability,
but also of legal accountability. In Chapter 9, we question whether what
American courts do in adjudicating claims of “fundamental” constitu-
tional rights is “absolutist.” In Chapter 3, we examine Glendon’s anal-
ysis of abortion law, one clear example of her rejection of legal immunity
in favor of the accountability she finds in European models.

Glendon’s appeal to craft a refined rights rhetoric from “indigenous
resources”—such as household table talk, models of compromise, atti-
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tudes of tolerance and forbearance, and even political deliberation—
raises questions as to what sorts of rights she would support and the
respective roles of courts and legislatures in enforcing them. First, is
Glendon’s point that individuals should voluntarily moderate their exer-
cise of rights or that government should restrict such exercise in the gen-
eral interest of society? Vindication of rights often assumes that there are
clear winners and losers, people in the right and people in the wrong.
Does government do no wrong when it does not protect people’s rights?
Moreover, although the mutual forbearance and compromise that go on
between family members, neighbors, and business partners may be
useful models in certain legal contexts, they are poor models for con-
ceiving the relationship between the rights of individuals and the powers
and interests of the government. Thus, we might wonder whether liber-
alism’s commitment to individual freedom could survive the weaker
form of rights that Glendon appears to advocate, particularly in the case
of vulnerable individuals being asked to moderate their claims against
the state.$3

Second, the communitarian eschewal of rights talk in favor of appeals
to social virtues and responsibilities seems to forget the extent to which
prior victories in securing civil rights involved challenging the status quo
and the ways in which the language of social virtues and the common
good (as well as the costs of social change) are typically deployed to
reject such challenges. Finally, if a communitarian model of rights would
shift responsibility for enforcing rights from courts to legislatures, that
move might suggest a less central role for rights and more attention to
the costs of rights to the community.

In conclusion, it is not clear how communitarians would factor social
costs, virtues, and responsibilities into defining, justifying, and enforcing
rights. Is the message of the irresponsibility critique that rights are privi-
leges, to be protected only as long as they are exercised responsibly?$4 A
similar concern attends conditioning enforcement of rights on a determi-
nation of community approval or interests. One of liberalism’s core
values is individual liberty, including “the right to be different, the right
to pursue ideals one’s neighbor thinks wrong. . ..”%5 If responsive com-
munities hold people accountable to some collective notion of responsi-
bility, is there any longer such a right? If recognition of a right is
conditioned on whether it imposes costs on others, it may no longer be a
right in any meaningful sense.

Which Costs Count? Let us assume, with the communitarians, that the
social costs of rights should factor into the recognition and enforcement
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of rights in a manner different than they do in liberal accounts. Still,
such a communitarian project must determine how to measure social
costs relative to the value of rights, as well as when to use legal (versus
moral or social) measures for linking rights and responsibility. How
would communitarians weigh the costs of protecting rights against the
costs of not doing so? What is the cost to individuals of coercion? What
is the cost of the risk of governmental error in weeding out costly exer-
cises of rights? An inquiry into which costs count and how much they
count will likely yield considerable conscientious disagreement.

One clear example of a near-absolute right that the communitarians
defend strongly, and even use to illustrate how rights may license irre-
sponsible and socially harmful conduct, is the First Amendment.%¢ (Con-
trast Whitney v. California, where the Supreme Court stated that freedom
of speech does not confer a right to speak “without responsibility,” for
such a right would be an “unbridled license” or “abuse” of freedom.®”)
Communitarians balance the values of the First Amendment and the
risks of censorship against the harms of hateful, racist speech quite dif-
ferently than do critical race theorists and others who argue that the
costs of such speech warrant regulating it to pursue equal citizenship for
minorities.®® Communitarians acknowledge that such speech is hurtful
but insist on nonlegal remedies, such as raising the moral voice of com-
munity against it. Similarly, despite the harms of pornography, it is
doubtful whether most communitarians would support civil rights mea-
sures advocated by some (though certainly not all) feminists who argue
that pornography is not “only words” and contributes centrally to the
inequality of women and to violence against them.®® The very compara-
tive law enterprise that Glendon favors, however, lends support to limits
on rights of racist and pornographic expression in view of individual and
social harms inflicted by such expression.”® It is not clear why such a
stance is not more communitarian than a strong defense of the First
Amendment.”"

Our point here is that, even though current Supreme Court jurispru-
dence rejects an “ad hoc balancing of relative social costs and benefits”
in particular cases, on the theory that the First Amendment itself “reflects
a judgment by the American people that the benefits of its restrictions on
the Government outweigh the costs,”®? one might expect communitar-
ians to urge such balancing. To take a current example of “words that
wound,”?? consider the gulf between the majority and dissent in Snyder
v. Phelps, in which the Court held that the First Amendment shielded the
Westboro Baptist Church from tort liability for intentional infliction of
emotional distress on the father of a deceased soldier (Matthew Snyder).
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The distress stemmed from Westboro’s picketing near the son’s funeral
with signs like “Thank God for Dead Soldiers,” “God Hates Fags,”
“You’re Going to Hell,” and “Priests Rape Boys” (reflecting Westboro’s
“view that the United States is overly tolerant of sin and that God kills
American soldiers as punishment”).”* Neither Westboro nor the majority
disputed that the deceased soldier’s father “suffered ‘wounds that are
truly severe and incapable of healing themselves.’””> Even though the
expression of Westboro’s views was “particularly hurtful” to Matthew’s
father, adding to his “already incalculable grief,” the majority held that
“in public debate [we] must tolerate insulting, and even outrageous,
speech in order to provide adequate ‘breathing space’ to the freedoms
protected by the First Amendment.” That, Chief Justice Roberts loftily
intoned, is the course the United States has chosen “as a Nation,” rather
than punishing speech that inflicts “great pain.”%¢

Justice Alito, the sole dissenter, viewed the costs of rights differently.
He concluded (we believe correctly, as does retired Justice Stevens®”) that
the First Amendment does not require that Matthew’s father bear such
costs: “Our profound national commitment to free and open debate is
not a license for the vicious verbal assault that occurred in this case.””®
Matthew was “not a public figure,” and all his father wanted was “surely
the right of any parent who experiences such an incalculable loss: to
bury his son in peace.” The First Amendment’s commitment to “public
debate” would not be undermined by “allowing family members to have
a few hours of peace without harassment.”®® Thus, while the majority in
Snyder concluded that free expression rights “trump,” we would think
that communitarians (and certainly Glendon) would favor an approach,
more akin to that of European jurists, that would balance “relative
social costs and benefits” and look at the impact of such speech both on
Matthew’s father and on the community as a whole.'%°

One could foresee similar disagreements over which costs count, and
how much, with respect to a wide array of individual rights. Such dis-
agreements raise questions of the relative costs of protecting responsi-
bility as autonomy and promoting responsibility as accountability. To
evaluate such costs, we need to consider the justifications for rights.
Those justifications implicate the wrongness critique.

The Wrongness Critique

The wrongness strand of the irresponsibility critique of rights involves a
feature of legal rights captured by the communitarian slogan, the “gap
between rights and rightness”: one may have a “right” to do “wrong”
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acts. As the “Responsive Communitarian Platform” explains, “To say
that ‘T have a right to do X’ is not to conclude that ‘X is the right thing
for me to do.’. .. [Rights] do not in themselves give a person a sufficient
reason to perform [protected] acts.”'! In explaining this gap, Galston
states, “Between rights and rightness lies a vast terrain where moral
argumentation and (in some cases) forms of public persuasion have a
legitimate role.”'%2 Because the language of rights is morally incomplete,
people fail to appreciate the distinction between, and tend to equate,
rights and rightness. Moreover, Etzioni asserts, “Many Radical Indi-
vidualists confuse the right to be free from government intrusion with a
nonexistent ‘right’ to be exempt from the moral scrutiny of one’s peers
and community.”103

Positing such a gap, the wrongness critique challenges defenders of
legal rights to justify them. We challenge communitarian arguments that
rights send the message that rights equal rightness, drawing not only on
liberal defenses of rights but also on contemporary debates concerning a
number of constitutional rights. Liberal justifications of rights argue
that rights protect and call for the exercise of responsibility, although
one must differentiate responsibility as accountability from responsi-
bility as autonomy. Liberal responsibility talk emphasizes that rights
protect autonomy: they locate in individuals the responsibility to make
important decisions in accordance with, or accountable to, conscience.
Communitarian responsibility talk, by contrast, stresses that rights
require accountability: individuals exercising rights should not be guided
primarily by untutored conscience but by the responsibilities, duties, and
moral claims laid on them by the moral voice of the community. The
deployment of responsibility talk in Dworkin’s work offers an opportu-
nity to assess a liberal vocabulary of rights that addresses the issue of
responsibility in the senses of both autonomy and accountability. Pressing
questions include how that liberal account of rights and responsibilities
compares with the proposed communitarian correctives and what role
government may properly play in encouraging responsibility.

The Morally Incomplete Language of Rights The observation of a distinc-
tion between rights and rightness is neither a new nor a controversial
assertion about the relationship between legal rights and what is morally
right. As Dworkin observed in Taking Rights Seriously, “[tlhere is a
clear difference between saying that someone has a right to do some-
thing and saying that it is the ‘right’ thing for him to do, or that he does
no ‘wrong’ in doing it.”104

What is the significance of this difference? To charge that the language
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of legal rights is morally incomplete implies that legal rights fail us as a
guide to what we ought to do because they do not talk about moral
rightness or moral responsibility. Indeed, according to Glendon, this
failure matters immensely as legal language migrates beyond its proper
sphere and people come to regard law as the primary “carrier” of val-
ues.'® Contemporary liberal rights theorists, however, do not claim that
the purpose of declaring individual rights is to signal the requirements
for “a fully human and morally satisfactory life” or that the menu of
one’s legally permissible choices is a full account of one’s moral duties
and responsibilities.!%¢

There may be constraints on rights that are legal, moral, or social and
that take the form of responsibilities owed to self, other persons, com-
munity, or humanity. Independent of the community’s raising its moral
voice or laying moral claims, people might consider themselves under
moral duties, for example, to engage in benevolence. The communitar-
ians do not typically emphasize such internal convictions of responsi-
bility because they view it as “unrealistic to rely on individuals’ inner
voices” and to expect them to do the right thing without the moral voice
of the community.!®” This suspicion of conscience alone stems in part
from communitarianism’s diagnosis of a problematic “radical” or “liber-
tarian” American “individualism” that views individuals as self-sufficient,
“free-standing agents,” rights-bearers with “no inherent duties or obliga-
tions unless they choose to embrace them.” 198 By contrast, the “Platform”
asserts: “While the ultimate foundation of morality may be commitments
of individual conscience, it is communities that help introduce and sus-
tain these commitments”; communities should “articulate the responsi-
bilities they expect their members to discharge.”'% Conscience alone may
leave us rudderless; “the social pressures community brings to bear are a
mainstay of our moral values.”'1?

Yet communitarians charge that rights talk so exalts individual autonomy
that right-holders view themselves as exempt both from responsibilities
and from moral scrutiny or disapproval. Worse still, people shrink from
expressing such disapproval or making moral claims on others. We now
turn to those charges.

The new communitarians contend that people generally hesitate to use
moral suasion because they think that legal rights insulate people from
the moral scrutiny of their neighbors and peers.!!! “Liberal virtues” of
tolerance, they argue, make people hesitant to judge the choices (and
characters) of others.!'? People may refrain out of an attitude of “live
and let live,” that the choices of others are not our business. Such an
attitude might reflect the atomism of contemporary life, the threadbare
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social fabric that the communitarians lament. Alternatively, not making
moral claims on one’s neighbor might reflect respect for human moral
agency.!'3 Do such attitudes stem from an inference of a right to insula-
tion from moral voices and indifference toward the choices of others? Do
liberal justifications of rights foster such indifference?

Leading liberal defenses of rights, such as those of Mill and Dworkin,
do not advocate indifference by members of society concerning each
other’s choices and exercise of rights. Mill urged that the harm principle
does not entail that people have no interest in each other’s actions and
well-being.!'* In the realm in which society may not act coercively, he
recognized a wide range of acceptable means by which society could
attempt to influence individuals in their exercises of liberty and signal
disapproval. At the same time, Mill recognized that social disapproval
could amount to compulsion or tyranny and praised variation, change,
and diversity in lifestyle.

Dworkin envisions liberal citizens who care passionately about what
they think is good and argue with and persuade each other concerning the
good life. For example, in defending the right to procreative autonomy, he
urges that he not be interpreted to counsel indifference toward the deci-
sions of friends, neighbors, and other citizens, because people’s choices do
have an impact on the moral environment. Citizens must respect others’
liberty of conscience, however, and are denied “one weapon”: the use of
majoritarian power to prohibit individuals from, or punish them for,
acting on their view of what life is best for them.!'* Dworkin uses respon-
sibility talk to fortify this argument for restraint: if we accept basic prin-
ciples of dignity, we must respect the special responsibility of every person
to make decisions about ethical values for themselves.'1¢

The communitarian concern about indifference appears to stem from
worry about liberal “neutrality,” or the idea that government should
refrain from making substantive moral judgments about the worth of
citizens’ ways of life.!''” The evident leap from a requirement of govern-
mental neutrality to an inference of citizen neutrality (and indifference)
is unwarranted. Communitarians themselves claim to reject the use of
public coercion to make citizens embrace a communal vision of the good
life.""® As we discuss in Chapter 3, an important question that the irre-
sponsibility critique raises is what government may do within the realm
between coercion and noninterference.

Communitarians contend that the gap between rights and rightness
cannot be closed without a richer moral vocabulary invoking principles
such as decency, responsibility, and the common good. Notwithstanding
recurring images in the irresponsibility critique—picturing rights as
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knives, guns, porcupine quills, or the like!'—recognizing and protectin
g p pmeq g g p g

legal rights does not preclude citizens from having views about the right,
or responsible, thing to do or communicating those views.'2? Indeed, the
launching of various “responsibility” projects and campaigns by civil
society and governmental actors'?! challenges Glendon’s charge that the
“migration” of American rights talk leaves no room for or weakens talk
of responsibility and values. There is considerable evidence available in
contemporary society that people recognize the distinction between
rights and rightness and engage in the sort of moral suasion that the
communitarians urge. There is nothing wrong with this behavior in
principle, nor anything about it that is necessarily inconsistent with
liberalism.!22

Vigorous debates over a number of constitutional rights, prominently
freedom of expression, the right to bear arms, and rights of procreative
autonomy, illustrate that citizens often perceive a gap between having a
right and doing the right thing and raise their voices to close that gap.
Thus, commentary on Snyder, the funeral protest case, observed that even
though Mr. Snyder lost in court, because “[t]he law says free speech trumps
all,” he won in the “court of public opinion,” because “more people are
exercising their free speech to counter [Westboro’s] hate” by engaging in
“counter-protests.”'?3 In all these areas, charges of irresponsible use of
rights abound, as do campaigns to urge people to behave responsibly and
do the right thing. Such campaigns often state the point exactly as the
“Platform” does: right-holders confuse a right to do something with doing
what is right.!?* They grant that the right-holder has a right to do X, but
urge that the right-holder has a responsibility not to do X.!?’

People engaging in such efforts may invoke the social and moral respon-
sibility of a community to create a climate in which exercising rights in
certain ways that are harmful to others becomes unthinkable. For example,
after the Oklahoma City bombing, President Clinton urged right-wing
hate-mongers opposing the federal government to exercise their rights to
free expression responsibly.'2¢ Similarly, after the shooting of Representa-
tive Gabrielle Giffords and others at a political rally in Tucson, amidst the
decrying of the escalating vitriol in political speech in the United States,
President Obama called for “more civility in our public discourse.”'?”
Former presidents George H. W. Bush and Clinton were named honorary
chairmen of a new National Institute for Civil Discourse, which is to
address such questions as “How do we nurture robustness on one hand
and not in any way chill speech, and keep it in bounds that are not destruc-
tive to democracy?”1?% Moreover, right-holders themselves refer to taking
responsibility and avoiding social irresponsibility to explain why they
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have voluntarily refrained—perhaps after the suasion of others—from
arguably protected conduct.!?’ Tellingly, many conservative proponents
of taking responsibility seriously in the area of abortion do not call for
responsibility with respect to freedom of speech. Instead, they decry these
calls for responsibility as impositions of “politically correct speech,”
“thought control,” and the like.

Of course, when people say that a person ought not to do something,
they sometimes mean not simply that it is the wrong thing to do but also
that there is not, or should not be, a legal right to do it."3° (Outside the
context of constitutional rights, for example, campaigns against harmful
but not-yet-unlawful conduct, such as texting or speaking on cellphones
while driving—*“distracted driving”—often culminate in laws against
such practices.!3!) People may conclude that there is too great a gap
between rights and rightness to rely on suasion alone to secure account-
ability. Most state constitutions, for example, explicitly link free speech
rights to responsibility, declaring (in these or similar words): “Every cit-
izen may freely speak, write and publish his sentiments on all subjects,
being responsible for the abuse of that right.”'3? Thus, discontent with
the irresponsibility that certain constitutional rights are said to permit
sometimes leads to calls for restricting or regulating those rights, as is
evident in the areas of gun control and television violence. With gun
control, the issue is sometimes framed in terms of competing rights:
pitted against the Second Amendment right to bear arms are people’s
rights to safety and security, said to be threatened by the proliferation of
guns and gun-related violence. At the same time, attempts to regulate the
sale of firearms draw charges that regulations would punish citizens who
use their rights responsibly and would threaten their safety.

Consider also a pregnant woman’s right to decide whether to termi-
nate a pregnancy. Opponents of a legal right to choose abortion not only
seek to abolish such a right but also engage in speech or actions designed
to persuade individual women not to choose abortion, and physicians
not to perform it. The Supreme Court’s many rulings about protests by
abortion opponents at health care facilities speak of balancing, on one
side of the scale, the “right to persuade” exercised by protestors who
believe abortion is morally wrong, and, on the other, the right of women
seeking medical counseling and treatment to be “let alone” and to avoid
“unwanted communication.”!33 A recent billboard campaign aimed at
persuading African-American women that abortion is a form of racial
genocide is another controversial example. Exhortations by political
leaders who support reproductive rights that abortion should be “safe,
legal, and rare,” and calls by both proponents and opponents of abor-
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tion rights to pursue common ground on the goal of reducing unwanted
pregnancy, are additional examples of efforts to encourage personal and
public responsibility.’3* Some acts go beyond suasion and literally pre-
vent women from exercising their rights in the name of serving higher
law. The steady attempts by abortion protestors to use various forms of
pressure to stop pregnant women from getting abortions and to cut off
the availability of legal abortion makes it difficult to accept any claim
that abortion rights insulate people from the moral claims or scrutiny of
others. Such acts, particularly those directed against physicians, appeal
to public shaming by “exposing” physicians within their communities,
places of worship, and children’s schools as “murderers” and “abortion-
ists.” Controversy often ensues, in the aftermath of the killing of doctors
who perform abortions, over whether speech condemning such doctors
was “irresponsible.”’3% Although these illustrations are hardly exhaus-
tive, they suggest that responsibility talk and the use of social suasion
concerning the exercise of rights are widespread.

The Messages that Rights Send  The silence of rights talk about responsi-
bility is said to send the message that the existence of a legal right implies
the nonexistence of a responsibility or even societal approval of the con-
duct that the right protects. Justice Scalia states: “There is a perhaps
inevitable but nonetheless distressing tendency to equate the existence of
a right with the nonexistence of a responsibility,” that is, to assume that,
if one has a legal right to do something, it is “proper and perhaps even
good” to do it.!3¢ With respect to abortion, he describes as a “natural,”
although not “accurate[,] line of thought” the idea that, “[i|f the Consti-
tution guarantees abortion, how can it be bad?”13”

This inference is neither “natural” nor “inevitable.” We question the
premise that the message is a simple equation of rights with rightness
(“how can it be bad?”). Any assumption, like Scalia’s, that rights signal
rightness stems from an authoritarian view of law: what the law pre-
scribes is right, what it permits is good, and what it forbids is bad. But if
a citizen does not believe that law is coterminous with morality, she
might conscientiously believe that the acts a law prohibits are morally
justified and should be protected by a legal right, or, conversely, that the
acts the law permits are unjustified and should be prohibited.!3*

Thus, the existence of a legal right might be read in a number of ways.
To take Scalia’s example, abortion, a shift from criminalizing it to rec-
ognizing a constitutional right to choose it might reflect a changing con-
sensus about what is moral.!3® Of course, there are vexing causal questions
about whether changes in law cause changes in mores or reflect such
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changes, or some combination of the two. Or, recognizing a right might
simply reflect acknowledgment that society will not disintegrate if the
protected conduct is not criminally punished or that the social costs of
criminal prohibition outweigh the costs of freedom.!4°

Our view is that the existence of a constitutional right signals that this
decision and a range of possible choices are protected out of respect for
human dignity and autonomy. Allocating decision making responsibility
to the individual suggests a societal judgment that it is legally permis-
sible to make such choices and not prudent or appropriate to use law to
prohibit them. That there is a range of legally permissible choices, how-
ever, does not signal that all choices are equally responsible or equally
moral, or even morally permissible. The wrongness critique invites the
question whether communitarians hold that certain choices protected by
rights are never morally appropriate and always irresponsible.

Is There a Right to Make “Incorrect” or “Irresponsible” Choices? The wrong-
ness critique also raises the issue whether there is a right to make “incor-
rect” or “irresponsible” choices. Leading liberal justifications of rights
derive basic liberties from a conception of persons as having certain
moral powers or capacities, for example, the capacity for a conception of
justice and the capacity for a conception of the good life.'*! To promote
the development and exercise of such capacities, a constitutional liberal
regime (we argue in Chapters 4 and 5) properly carries out a formative
project, in which both the institutions of civil society and government
share responsibility. However, this does not guarantee full development
of such capacities or their wisest use.

The wrongness critique implicitly charges that persons are failing to
exercise their moral capacities in a responsible way and to appreciate the
moral dimensions of rights. A critical question is whether a communi-
tarian corrective would insist on not only social accountability but also
legal accountability. In either case, the critique manifests a lack of trust
in people as moral agents exercising autonomy and freedom of conscience,
capable of acting on their own conceptions of the good life. The commu-
nitarians evidently fear that individual conscience is too weak without
the reinforcement of the moral voices of others. In that sense, they
resemble those critics who charge that people are not good enough for
liberalism and fault it for its apparent “fatally flawed assumption . . . that
autonomous individuals can freely choose, or will, their moral life.”4>

A common liberal formulation is that rights protect individuals who
act in ways thought wrong by society or by others but that reflect their
own views of the good. Dworkin uses such a formulation." Similarly,
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libertarian Roger Pilon argues, “The mere ‘irresponsible’ exercise of
rights, short of violating the rights of others, is itself a right. What else
could it mean to be responsible for oneself?” A right to exercise rights
irresponsibly, he argues, stems from the acceptance of the notion of indi-
vidual responsibility to pursue happiness as one sees fit, consistent with
the rights of others."** Likewise, Stephen Holmes argues that one of lib-
eralism’s “core norms or values” is “individual liberty,” understood as
“a broad sphere of freedom from collective or governmental supervision,
including freedom of conscience, the right to be different, the right to
pursue ideals one’s neighbor thinks wrong, . . . and so forth.”'** In sup-
port of that kind of right to be different, Mill argued that individuals
have their own well-being most at heart and know best, or better than
the majority, what is right for them.!#¢

Such liberal themes resonate in our constitutional jurisprudence,
which, in justifying rights to liberty and autonomy, observes that there
are competing conceptions of the good life (particularly as to matters
about which “[m]en and women of good conscience” disagree).'*” That
diversity may extend to interpretations of the right and responsible thing
to do. Communitarians, liberals, and others may disagree over substan-
tive moral questions such as whether abortion, single parenthood, homo-
sexual sexual conduct, and same-sex marriage are immoral. Liberals
who embrace responsibility as autonomy respond that it is the individu-
al’s right and responsibility to decide these questions.

Linking protection of rights to the diversity of human moral choices
need not stem from moral relativism or skepticism, or denial that there
are better and worse, or moral and immoral, choices. It instead appeals
to what Rawls calls the “fact of reasonable pluralism”!%: that it is an
inevitable fact (not to be regretted) that, in a society that protects basic
liberties such as liberty of conscience and freedom of association, people
exercising their moral powers will form and act on divergent concep-
tions of the good. Moreover, this approach assumes that a stable political
order does not require a unitary conception of the good life, a unity that
would be possible, if at all, only through the exercise of oppressive state
power. (Some communitarians, notably Galston, embrace “value plu-
ralism” (following Isaiah Berlin) and argue for a robust principle of tol-
eration as a restraint on coercive state power.'*’) In Dworkin’s account,
a liberal society rejects the use of coercive power to compel an individu-
al’s adherence to the life others think best for him or her (even if they
may be correct) out of the requirements of equal concern and respect and
the view that a life lived “against the grain” of one’s own conviction is
not a good one and has not been improved.!*°
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Such defenses of individual freedom, echoed in our constitutional
jurisprudence, treat the risk that some people may make incorrect or
irresponsible, though legally protected, decisions as a lesser evil than the
outright denial to everyone of the right to make decisions profoundly
affecting their individual destiny. Allowing people freedom to make
decisions with serious consequences for themselves, and to make mis-
takes in doing so, respects their dignity and autonomy. Developing and
exercising personal and moral responsibility require freedom to make
judgments. Dworkin argues that the fact that, despite accepting the
responsibilities of judgment and of living life well, we may make mis-
takes is “at the very foundation of our ethical lives.”™! Thus, a legal
right securing the opportunity to exercise moral responsibility may pro-
tect mistaken, bad, or irresponsible choices.!3? Such a possibility is an
implication of securing rights and a cost of preserving freedom.

Rights and Responsibilities in Liberal Justifications of Constitutional Rights  In
contrast to the communitarians’ wrongness critique, we would argue
that the existence of a legal right, far from obscuring the issue of respon-
sibility, calls for the exercise of moral responsibility. Liberal justifica-
tions of constitutional rights seek to protect responsibility as autonomy
by locating responsibility for making certain important decisions in the
right-holder, rather than in the state or other persons. Moreover, in exer-
cising rights, a person may reflect on his or her responsibility to him- or
herself and to others, and on the responsible decision to make in those
circumstances.

In explaining the tenet that rights do not equate with rightness, Etzioni
(invoking Justice Scalia) says that rights protect the freedom to be irre-
sponsible and even socially harmful because “the alternative would
sweep away too much good ... along with the bad.”’>? That argument
appeals to the risk of governmental error and indiscriminate use of gov-
ernmental power. But prominent liberal justifications for constitutional
rights more directly implicate the individual responsibility of the right-
holder. Constitutional rights protect people against governmental coer-
cion within certain zones of thought and conduct out of respect for human
personhood, dignity, or autonomy. Such conceptions locate moral respon-
sibility in the right-holder. All these ideas suggest a defense of rights that
is rooted in respect for human moral capacity and agency.!>* And all
reflect a conception of responsibility as autonomy. Appeals to person-
hood, dignity, and autonomy are prominent in Supreme Court justifica-
tions of constitutional rights to liberty. In Chapter 3, we consider how
those justifications and Dworkin’s liberal approach attempt to meld
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RIGHTS AND IRRESPONSIBILITY 49

responsibility as autonomy with responsibility as accountability in the
context of abortion, comparing those efforts with Glendon’s communi-
tarian approach.

Conclusion

On close examination, the irresponsibility critique does not establish a
strong case against rights as conceived within our constitutional liber-
alism. The critique reflects ambivalence about core features of rights,
immunity and wrongness. There is a corresponding ambivalence about
when communitarian correctives to link rights and responsibilities would
embody the moral voice of the community through legal coercion and
when they would engage solely in moral suasion. We have argued that
although the language of legal rights does not offer a full account of
moral responsibility, the protection of rights reflects respect for the exer-
cise of individual responsibility as autonomy. That the protection of
rights yields some irresponsible conduct is undeniable, yet it is better to
bear that cost than to incur the sacrifices of freedom that a communi-
tarian model based primarily on responsibility as accountability would
require. In Chapter 3, we examine further the irresponsibility critique,
and the tension between responsibility as autonomy and as account-
ability, in the context of a woman’s constitutional right to decide whether
to terminate her pregnancy.
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“What Men of the World Denominate Honor”

Perhaps the most common misunderstanding about the American po-
litical duel concerns its purpose. For twentieth-century onlookers far
removed from the culture of honor, the duel was a ritual of violence
whose purpose was to maim or kill an adversary. But to early national
politicians, duels were demonstrations of manner, not marksmanship;
they were intricate games of dare and counterdare, ritualized displays
of bravery, military prowess, and —above all —willingness to sacrifice
one’s life for one’s honor. A man’s response to the threat of gunplay
bore far more meaning than the exchange of fire itself. Politicians con-
sidered themselves engaged in an affair of honor from the first “notice”
of an insult to the final acknowledgment of “satisfaction,” a process
that sometimes took weeks or even months. Regardless of whether
shots were fired, these ritualized negotiations constituted an integral
part of a duel.?

This more precise understanding of the duel reveals that there
were more honor disputes in the early republic than previously recog-
nized; for example, Hamilton was involved in ten such affairs before
his duel with Burr."”® As a partisan leader (and a particularly controver-
sial one at that), Hamilton doubtless attracted more than his share of
abuse. Yet his level of involvement in honor disputes was not unique.
In New York City, Hamilton’s adopted home, there were at least six-
teen affairs of honor between 1795 and 1807, most of them heretofore
unrecognized because they did not result in a challenge or the exchange
of fire. Most of these duels did not result from a sudden flare of temper;
politicians timed them strategically, sometimes provoked them de-
liberately. Often, the two seconds published conflicting newspaper
accounts of a duel, each man boasting of his principal’s bravery and
mocking his opponent’s cowardice. Fought to influence a broad pub-
lic, synchronized with the events of the political timetable, political
duels conveyed carefully scripted political messages.'*

Politicians manipulated the affair of honor to serve their immedi-
ate political needs, but they also shared a profound respect for its per-
sonal dimension, its impact on their sense of self. The duel was a subtle
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blend of the strategic and the sincere, the self-interested and the self-
less, the political and the personal, the public and the private. Political
duelists were not rapacious predators deliberately masking their evil
intentions under the guise of honor. They were men of public duty
and private ambition who identified so closely with their public roles
that they often could not distinguish between their identity as gentle-
men and their status as political leaders. Longtime political opponents
almost expected duels, for there was no way that constant opposition
to a man’s political career could leave his personal identity unaftected.
As Hamilton confessed on his deathbed, “I have found, for some time
past, that my life must be exposed to that man.”** By opposing Burr’s
political career, Hamilton had wounded him as a gentleman, making
himself vulnerable to a challenge. Nowhere do we witness this ambigu-
ity more affectingly than in Hamilton’s apologia, his testament to the
complexities of political leadership among men of honor.

Personal honor was a concern of politicians throughout the na-
tion. North and South, they recognized the need to remain alert to
tone, intent, and implications to preserve their status. Dependent on
the community at large for both personal honor and public career,
they had to be acutely sensitive to public opinion, the prevailing tone
of a community’s conversation. The character of politics in the early
republic —the prevailing distrust of political parties, the small-scale,
localized political realm —magnified this obsession with reputation.
Political combat readily degenerated into battles of “asperities and per-
sonalities.”'® Many of these skirmishes were settled in ritualistic affairs
of honor.

Northerners were as well versed in this code as southerners; it
was in their utilization of violence that they differed most noticeably.
A northerner might cane a man or post him as a liar in a newspaper
or on a broadside rather than challenge him to a duel, but in densely
populated, print-saturated New England, a print attack on a man’s
honor inflicted a severe wound. It was dueling that proved problematic
for New Englanders. A duelist took revenge “in cool blood.” Willing
to kill or be killed, he calmly and deliberately violated the laws of God
and man."” In a sense northerners and southerners spoke different dia-
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lects of the language of honor, balancing the conflicting value systems
of honor, religion, and the law in regionally distinct ways.

Yet even New Englanders who disapproved of dueling often
found it difficult to turn their backs on an affair of honor. It was one
thing to condemn dueling generally and quite another to ignore a per-
sonal insult or challenge, driving many northerners to condemn duel-
ing in one breath and justify it in the next. Massachusetts Federalist
Christopher Gore was typical of many when he declared that he could
not duel without feeling “disgraced & debased,” even as he agreed
to accept a challenge. Harvard student John Farnham drew a similar
conclusion in 1810 after hearing about a friend’s duel. He was “heartily
sorry & grieved” at the news, for it would hurt the reputation of any
“young man who depends on the estimation of the publick for a liv-
ing.” Yet, he continued, “I must confess that considering . . . the great-
ness of the insult . . . that he is not guilty of a great moral sin. . . .
[TThough perhaps the opinion of the most respectable part of the com-
munity in N. England is abhorrent to the practice of duelling —it is
in vain to expect or presume that . . . the decisions of a court will wipe
off the stain on a mans reputation—or that [a] man will ever obtain
any consequence & respect who suffers himself to be trodden under
foot.”"® Hamilton would struggle with this same ambivalence during
his negotiations with Burr.

Northerners found insults to their honor even more difficult to
ignore on the elevated national stage, particularly when offered by a
southerner. Because of the ambiguous link between regional ties and
partisan loyalties, battles between Federalists and Republicans were
largely battles between northerners and southerners, placing new de-
mands on New Englanders accustomed to a less belligerent dialect of
honor culture. Protective of their comparative status as northerners
and Federalists and worried about southern domination of the Union,
New England congressmen were thus quick to note insults and often
urged personal vindication. They had good reason to feel belligerent,
for southern congressmen often “crowded” New Englanders — bullied
and taunted them —because they knew that northerners would resist
gunplay. So notorious was southern crowding that one newspaper edi-
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tor satirically branded it a plot by southerners to “thin off the northern
members [of Congress] so as to secure to themselves a decided major-
ity.”? In essence, the nationalization of politics led to a backlash of
defensive regionalism, played out most dramatically in honor disputes
on the floor of Congress.

Charges against rivals, ranging from accusations of official mis-
conduct to character slurs, usually shared one underlying theme: politi-
cians accused one another of behaving like politicians. They charged
one another with the sins of self-interest and private ambition.” They
cried out against corrupt dependencies grounded on the distribution
of favors. All around them they saw what they most feared, the selfish
motives and hidden intrigues of faction. Yet in struggling against these
enemies of the republic, these same politicians created factions of their
own. When a politician defended his honor, he was defending his abil-
ity to claim power, promoting himself and his “particular friends” in
public-minded contests with political opponents. In essence, he was
conducting partisan politics.

For politicians of the early republic, honor was thus much more
than a vague sense of self-worth; it represented the ability to prove
oneself a deserving political leader.» Hamilton was trying to do as
much in his final statement. Burr was compelled by the same logic
when he challenged Hamilton. Politicians were simultaneously as-
serting their concern for the common good and their partisan biases,
their selflessness and their private ambitions. These conflicting urges
joined to produce an ambiguous form of politics, fueled by public-
minded personal disputes couched in the language of honor.

The strictures of honor controlled, channeled, and masked politi-
cal combat by providing a shared code of conduct that enforced gentle-
manly standards of behavior. Men who did not abide by these rules
were neither gentlemen nor leaders. As Burr warned Hamilton during
their negotiations, “Political opposition can never absolve Gentlemen
from the necessity of a rigid adherence to the laws of honor and the
rules of decorum.” A true gentleman avoided crossing lines but knew
how to behave if lines were crossed. As a congressional onlooker to a
1798 honor dispute commented, “In well-bred Society, when a man
receives an affront, does he knock down the person giving it? No.
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He represses his feelings; and takes another time and place to obtain
justice.”*

The laws of honor also indicated when insults could not be ig-
nored, branding a man a coward if he let a serious affront go unan-
swered. Hamilton experienced this during the 1795 Jay Treaty melée,
when James Nicholson dismissed him as a man of no importance be-
cause he had once shirked a duel. In 1803, Postmaster General Gideon
Granger of Connecticut went into hiding when confronted with simi-
lar charges, condemned by even his allies as “a base coward.” And in
1804, when the eccentric John Randolph of Roanoke threw a glass of
wine in the face of Willis Alston, Jr., broke the glass over his head
and threw the bottle at him, “Men of honor of both Federalists &
Democrats” had but “one opinion on this subject — & say that they
must fight —That Alston will be disgraced if he do not.” Hoping to
avoid such an outcome, President Jefferson was “anxious for a compro-
mise”; even the president himself abided by the strictures of the honor
code.”

For all these men, the “laws of honor” constituted a standard of
conduct by which a man could gauge himself and his rivals. They en-
abled him, his peers, and the public at large to “judge of the correctness
of the conduct of their representatives” and so distinguish those who
were worthy of leadership from those who were not.** A means of
empowering oneself while deposing one’s foes, of asserting one’s merit
while remaining self-righteously defensive, the code of honor was a
powertul political tool. But it was a curiously indirect form of combat,
functionally adapted for a society that feared and condemned open
ambition and factional politics.

“If Our Interview Is Conducted in the Usual Manner”

In planning his course of action on the dueling ground, Hamilton
relied on the universal recognition of the language of honor. Like other
politicians, he had a keen understanding of the honor code, enabling
him to pick and choose strategies from a clearly defined spectrum of
options, in response to a corresponding spectrum of insults. Duels
represented one extreme in this grammar of combat. Most political
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God created men; Colone! Colt made them equal,
FRONTIER SAYING

A muskes is an old established thing: it is a thing that has been the rule for ages; but this pistol is newly created
SAM COLT, 1854
Eeonomy and necessity made Texas vigilant to chouse the most efficient arms, and she had chosen Calt’s.
REPGIT VROM THE S!Zl'.II'F.TARfl OF THE Navy, 1840
Tam proud of the results of sy exertions, and van paddie iny own canve.
SAM COLT, 1854

{ Vun-making is a heck of way to make a living. For as

fong as theve have been peaple willing to seli arms,
thore. have been critics ready to condamn them, More
than 4 century ago, even in a city made rich through the
sala of armaments, c:‘itics described the “gun lobby” as
“'a'lways inventing trouble” and being anxious to “keep
the public mind ot war, not becauso they fear war, hut

- because they have cannons to sell,”! Epitomizing the

qualities that have made social parinhs of arms mer-
chants for gtmm*aliohs, the character of armorer Andrew
Undershaft in Goorge Bernard Shaw's play Major
Barbarg-explains his philosophy of good government:

You will make wor when i sgils us, and keep peade when it
doesri’t, You will find out that trade. requires ceriain measures
when we howve decided on those measures. When I want any-
thing to keep iny dividends up, you will discorer that my went
Is a naiionel need: When otker people wane something to keep
my dividends down, you will call out the police and milirary.
And in return you shall have the support and applouse of my
newspapers, and the delight of imagining that you ave & great
sttesman.”

Repeatedly accused of bribery, of fomenting war
scares, and of conspiring withi each other to raise prices,
arms manufacturers accept aé an occupational hazard

that few will ever be grateful for their coniributions to |

national defense. More often they will be vilified.? Why
would anyone bother? Progress and morality, the twin
peaks ol Victorian culture. Sam Colt personified the
evangelical strain of thought offen appsrent among gun-
makers certain they are making the world safer and more

secure by arming the weak and just again:
and pradatory, As Sam Colt put it, “The go
this wirld /sie] are very far from being satisfi
other & my arms are the best peacemakers.”

The middle third of the ninsteenth cer
the most rapid poriod of techrological inno
history of armaments and warfare, Much lik
ter revolwtion of today, the pace of change wi
“innovation... appeared almost endloss” as
brought ferth new, tighter, faster, less expons|
powerful woapons. Whethar in the scientit
ports from the War Department (a branch of
wo now call Defense), or the Hartford nev
concurred that "in no branch of scientific it
there been greater strides inr improvom
branches of manufacture have received so ny
as... weapons of destruction.” As'witnﬂsises dt

© what “five years ago... had been scarcoly

already we have grown 1o consider. .. ¢hsolet

" increasingly apparent that “weapons of destr

at the center of a revolution aot only in the
wehnology but in the pace of technological ct
generation wrestling with the tension hetie
rationalism and religion, the ided that “pre
sorvable fn everything” helped reconcile set
thetical tendencies, propelling the notion of
sver forward. The concept of evolution, a w
science and biology even before Charles Dar
tionary On the Origin of Species {1830), was
sorts of things, no less.io firearms, where the
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“match-lock, the'_-'whgal*iuck and the flintlock,” giving
"way {0 the percussion tock,” giving way {6 the copper
cartridge”: validated the pmgmssive impulse and in it
steadily increasing pace of change linted that the bibli-
.cally charged idea ;:f‘end_timé known as the millenninm
was imminent.® “The end,” such as it was, passed without
netice 4s science and secular rationalism chipped away at
the guphoria. of religious expectation, demolishing-hope of
an impending moment when society, politics, and tech-
nology would complete the progressive mareh to the
promised land of & perfect world. But during the middle
third of the century, as the two.great ships of religion and
seience passed in the night, angthing ssemed possible.
For those who imagine science operating in a vacu-
um, history furnishes few. better examples of the enor-
mous multiplier effoct that oteuts when science. and
technology are in opornt dislogue with the forces of religion
and.culture. Ag religlen and sclence danced to the rhythm
of “progress,” the hation workod itself into a millenniai
_frenzy, fueling tremondous cmnmnié:_ growth, while mow-
ing down incompatible peoples and idealogies in its path.
1 was niot & very pretty picture; and it is almost impossi-
Ite now o imagine our society, or any society less single-
minded than theirs, tackling problems as big and divisive
45, 1o name one of many, slavery. Americans used to he
intense. Indeed, if they could see us, they'd likely mako
it their dity 1o czmqum‘ us. Bui they'd fail. We now have
better weapons,
The United States in the age of Coit was preachy,
judgmental, inflexibly meralizing, aggressive, and young.

The missionary zeal ovident among the machine buiiders
and city-makers of the agé was fueled not only by a belief
in. the miracle of the nation’s successful War Ffor
independence against Britain buy also by the evidence,
interpreted. a5 God's faver, of the unparalieled growth
and expansion that followed. Guns, technology, and the
campaign of western expansion were overlapping layers
of the same progressive tendency. Each fed and enabled
the other, amplifying the porception that Amoricans were
a.chosen people.

issues of race, guns, and violence had special mean-
ing in the 18405 and 18505, ons of the most violent and
adventuresorne eras in the natlon’s history. Although
nastalgia for the Civil War era would be misplaced. in an
odd and sadly heroic way, it is, or wes, our Golden Age, Tt
was our youthfil adelescence, and thers is hardly a fea-
ture of nationa! character that did not eome into focus at
that time. Americans have never grappled with the
meaning of nationhood more passionately. Violent, ideal-
istic, and proud, never before or since has American
seciety embraced giuns with such a vengeance, nor sance
tioned violence oo so grand a scale. Die for your country?
They signed up in unprecedented numbers, The age of
Colt was the age of the gun, an age when a youthiul
natien first dreamed of glory and empire.

Manifest Destiny—the phrase defines an era. The
author was John Lewis O'Sullivan. The year was 1845,
The place was the United States Magazine and
Democratic Review, the house ‘organ of-the empire
builders and woestern expansionists, I Emmanuei
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- 18 the defining mural
of the age bf Murlifest
Destiny. (Photograph
couriesy of thir
Architece of the
Capitol)

37. Westward the Course of
Empire Takes lts Way,
1862, Gnunanuel Lewize

patited for-the rolunda
of the .5, capitol, thiy
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Leutys's Westward the Course of Empire Tokes Its Way
(1862; fig. 37} was its image, and Horace Greoley's
“go west, young man, and grow up with ihe country”
its slegan, O'Sullivan's United Staies Magazine and
Demoeratic Review was the intellectual vortex of the age
of ampire. As a journalist, diplomat, and expansionist,
(’Suftivan epitomized the political sentiments that
b}fmjght forth the Mexican War, .made Sam Coli’s achieve-
ments possible, and set the stage for the war of values that
wis our Civil War?

What came first, the zoal for guns and glory or the
eampaign of Manifest Destiny and western expension?
Bath were symptomatic of the age. The Hortford Daily
Times opened the decade of the 1850s by announcing
how vur "young Repubiic has advencod steadily in the
bright pathway of glory and renown” toward a “future” in
which the “progress of the race” is “assured.... Despotism
will dig..... Liherty and order will become the common
blessings of mankind.... Qur own. befoved country... will
advance... to Natlonatl glory.... Onward! then, hrethren, in
the campaign of 18504

The cult of progress and the mantva of Manifest
Desting guided national life in what historians havo
dubbed the Young America Movement. Combining the

qualities of yampant Angle-Sexonism and exg
one of the central ambitions of the intensely »
Young America Movement was the vision
ampire strotching wost to the Pacific and s
Caribbean, including Contral America, M
Califirnia.” Why not? Progress, in'the mit
1850, consisted of pressing onward to o
empires of trade and wealth... in regions... s
the world for ages by the iren door of heathe
and custom.”'” Rarely has the rhetoric of n
bewn more florid and melodramatic than |
peried not, in retrospect, miore ombarrassin
uneasy about the way the United States a
weaith and power.

To varying degrees, many got into it §
War Jefferson Davis believed that the acquisit
was “essential to our prosperity and security.
up with pride after a lopsided victory in a wa:
sion ngainst Mexico, even wore sober voices
Wehsier’s assumed a bombastic and mora
sure that the events of the nation's past a
proved the superfority of republican institutic
[irsi time, the United States adopted an agg
eign policy, based on the perception of moral
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and a willingness to judge the virtue of foreign govern-
ments.'? Sorinding the part of a nation unaccustomed to
rasped, the Hertford Daily Times boasted i 1851 of how
“every encroachment and every insulf of any [oreign
power would be speedily met and punished,” a policy
deseribed as the “practical Monrce Doctring.”!?

Gun Just and western expansion were symptoms of a
young nation Strqtthhg_to define its identity as it clinbad
onto the .stage of world a.ffﬂ.i;s‘ Issues of race, cultural and
political soveroigniy, and netional destiny chirned the
waters made muddy by the burden. of expectations of a
generation eager_‘tu_experiencg.t'he martial glory of their
Ravolu’tion‘_ary' ancestors, Science, hy providih_g'a venesr
af respectability to the _rabﬁst notion of genetic hierarchy,
helped validate the dispesition to read America’s succoss
as a {riumph of the Anglo-Saxon race as well as its rapub-
lican institutions.!* By assuming its superiority, the parti-
sans of Manifest Deatiny lay the foundation for a campaign
of expansion that; p_:é;')p_ered with n'sense of réiigious mis-
sion, transformied alien penples—wbia{:ks. Native Amer-
icans, and Mexicans, primarily, but also other Europeans,
notably tho Irish--into “barbdrians” and “savages” whose
only options wetg annihilation or conguest.

The cuittive, particularly its newspapers, was hrim-
niing with testy proclamations of racial desiiny, Indeed,
the Civil War was the last phase of an intense and divisive
natienal debate that perplexed Americans during the
twonty years leading up to it. Perplexity and confusion
are what make this unseitling episode in the nation's his-
fory-s0 intriguing, The United States was pumped up with
4 sense of destiny; slavery was the siain on an otherwise
“perfect picture” of a nation rightfully proud of is politi-
cdl institutions and anxious to “spread the principles of
Americanism” throughout the West and heyond.'® 8o
long as slavery biighted the nation's veputation, a full-
throttle assault on the West—with all that entaited—
was impossible.

In a work deeply emblematic of the progressive
impulse, Neil Arnoit's Swrrey of Human Progress
explained how “the human race, unlike the lower ani-

mals... has gradually but greatly advanced from.,.. savage
to various degrees of civilizution,” & “fact of progrossive
civilization... littlo suspected... until... advances in gen-
eral science,” disproved the “Grocks’ and Romans'...
opinion, that mankind had degenerated from.., a golden
age."*% Or if you prefer G. Chauncey Burr's take on
the maiter, the “Caucasian raco wers naver barbarian or
savage.... Al races who ever were savagas, are so still....
Is it beiter o exigrminate the Indfan, or io civilize
him?"!7 These were thé siraight-faced questions of the
day. For those committed to, as the oxpanstonists saw it,
spreading good goveriment, commaercial prosperity, and
Christignily throughout the Americdan continent, thare
was ahundant, widely published, public testimony that
foretold “the period whon the extingtion of the Indian
races must be consummated.” 18 '

Congider the Image of Sieux Indians “taking an
infant from its wother's acms... drawing a bolt from the
wagorn, .drlﬁng it through the body dnd pinning it to the
fance.” lnaving it “to writhe and die in agony,” while she
watched in “speechloss misery,” unill the “gloating”
Indians “[chopped} off hor arms and logs leavinyg her to
bleed to death”; or of the "womb of a pregnant mother
ripped open, the palpitating infant torn forih, cot into
hits and thrown into the face of the mother."® Bofora
long, this combination of aneedste and ethnﬁiogy had so
totally dehumanized the apposition that the destructive
march of progress tould not only proceed hat also claim
a moral victory over the forces of barbarism and evil,

While the progressive impulse was as ovident among
northern industrialists as southern conquistadors, ihe
way West was guided by the South’s martial spirit.
Curiousiy, the only Mortherners to occupy the White
House during the campaign of Manifest Duestiny
{1845-601 were Dempcrats with decidedly pro-Southern
sympathies, who appointed Southerners to their cabi-
nets. 1t was New Hampshire's Pranklin Pierce who
appointed the future president of the Confederacy,
Jefferson Davis, as secrotary of war. irom John Tyler to
James Buchanan, the Seuth dominated electoral politics
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and was primarily responsible for vestoring the govern-
ment’s role as an aggressive agent of expansion when, in
1846, President James Polk provoked the attack that led
to-the Mexican War.

The Mexican War, although as controversial in the
nineteenth century as Vietnam was in the twentieth,
restored the natjon's martial spirit, tipped the scales
awiay from the peace policy that followed the War of
1812, and pruvideﬂ new impetus for arming the nation.
This was -.noth_ing new in the South, where violence was
much more readily accepied as a part of life. With Hs
duels, chivalry, and martial taurnaments, its unbroken
history of Indian 'wa.rfare, and the constant fear of slave
'upris'ings, the South had a long tradition of militnry
preparedness and, was well suited to lead the CAMpaign
of westorn expansion,®?

As the nation armed itsell in the years leading up to
the Civil War, the repntation of impreved gunnery ds a
detervent to war took hold. The concept of weapans as
“peacemakers,” revitalized in the rheforic of the Strategic
Defense. Initiative and arms buildup of the 1980s, played
an important role in antebellum America in the debates
about arming a nation with a deep avevsion to standing
armies and a limited capacity for solf-defense.?! As a
coneept, it offered hope for reconciling the conflicting
ambitions of the expansionist South and the antimilitarist
“peace movement” sdvocates in the North, still vigilani in
recalling the costly and seemingly pointless War of 1812
and still convineed that & “chosen people” of virtaous
citizens did not need expansive armaments. 2

An 1841 description of Cochran’s repeating gun,
Colt’s first siguiﬁcuﬁt competitor, as "an Antorican peace-
maker” is one of the earliest American referonces io the
peacemaking attributes of improved gunnery.* The USS
Prineeton, the nation’s first propeller-driven warship, was
mounied with a twelve-inch fron-cannon known as the
Peacermnaker, made infamous when it exploded in {esting
before a military commission in 1844, killing the secre-
taries. of state and navy.® But it was San Colt and his
revolvers that brought the peacemaker mythology to the

peace.

fore, introducing a line of argument that rer
versial and no less effective o century and a

As early as 18562, the Hargford .
described Colt’s inventlon as "not withe
imporiance.” Citing the argument about the
gunpowder diminishing “the frequency, d
destructiveness of wars,” the Times conciud
of sclence can do no greater-service to hum
adding te the eﬂ"tciem',y of waylike implem
the people and nations may find strotiger
than naked moral suasion -to lead th
"5 tabbing at the resistence. of pac
language and institutions it nonetheless .

- peacernaker lobby soon grafted the rhetori

and millennialism onto their cause, doseril-
as a "humane improvement” and arguiiy

man can invent a process by which a whol

be killad... the Millennium wili arrive, and

the lamb will lie down together."?0 *If &
invented and could be roadily usod, by whit
could instanily... destroy a tliousand lives,

civilized pations would ceage forever.... Th
stich a machine would:prove a greaier ben
race, than he wio should endow a thousand
And [inally, the most famous line from ¢
evangelist and antislavery crusader Henry W
whose description of the fartfird-made Sh
loading rifle as containing “more moral pow

the slave-holders werc concerned than i
Bihles,” earned them the nickname Beechi
the bloody Kansas war of 1856.2%

The 18505 was the decade when iss
protection and defonse triunphed ovaer the 1
seated resistance to anything like a standiz
Rewolution and the Constitution vaiorized $);
citizen-army. Then as mow, amid the sir
about gun-control and the Secand Amendme
of the “right of the people fo keep and bea
image of & citizen-army achieved the statu
icon (fig. 38), Steeped in the lteraturs of poli
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38.

phy and hisiory, and fundamentally distenstful of central
governmnent, the founding fathers beligved that the great-
ness of the Roman republic wds based upon its citizen

army and that its decline ¢oincided with the creation of a
standing army of professionals. From Machiavelii they
learned that a government of armed citizens was.the
most effective defense against foreign enemies and the
most likely to be united, virtuous, and patriotic,?” Civilian
militias wore covered with giory at the Baitle of Bunker
Hill in the Revelution and in the Battle ol Naw Orleans in
the War of 1812, when Andrew Jackson's backwoods
riftemen, armed with Kentucky rifles, annihilated & much
larger army of British professional soldiers.
Throughout the country, private; civie, and state miki-
tias proliferaied during the 1850s. In Hartford, the most
famous was the Pulnam Phalanx (fig. 39), formed ia 1858
and named after the hero of Bunker Hill, Connecticut
anB!.‘ELl. Israel Puinam. ' More gentlemen’s club than mil-
itary unit; the Puinam Phalanx was part of a larger cam-

The Minuteinan, 1875.
Daniel Chaster lrench
fAmerican, 18560-1931),
seuiptor,

Ames Manufacturing Co.,
GChicopee, Mass.

The Minute Man is the

most poignant symbol of

the civilion militin
compailes thet play

an important role

in national defense.
(Courtesy of the Minute
Man National Historical

Park, Concord. Mass.)

39.

paign by Hartford's upstar{ Democrats 40 wrap them-
selves in the mantle of patriotism. Nevertheless, its for-
mation reflecled the growing martial fervor of the period.
Sam Coli—a man who loved the glnfy_ of o good parade
no less than the smell of gunpowder-—was a member of
the Phalanx, In addition, he successfully lobbied for an
appointment as lisutenant colonel in the state militia,
rehabilitating and then leading the First Company
Governor’s Horse Guard in 1853 fu;d five years later
sponsoring a private militia company, tho Colt Armory
Guard.

At the same lime, cities across the country cam-
paigued to transiorm the archale constable-wateh system
into a modern uniformed police force that, inereasingly
and with great controversy, becane armed with guns, %2
Initially the police were resistant to the use of firearms, it
being contrary to a macho culture that velied on brawn
and fists. However, beginning in New York {1845}, then
in Chicago (1851}, New Urleans and Cincinnati (1852,

Staff and Officers of the
Puineon Phodunx, 1861
Lithograph; this detail
uf the print features D P
Francis und 1LW Stuert.
(Courtesy of the Museum

of Connecticat {lisiory.}
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and in numerous cities across the country, especiaily
following the urban riots and an epidamic of criine that
erupted during the economic panic of 18537, uniformed
police ware for the fivst time allowed, albeit not autho-
rized, to carry concealed firearms.>* One of the last prod-
ucts introduced by Colt’s firearins before is founder's
death in 1862 was dubbed the New Model Police Revolver
(fig. 403, a Hghtweight and powerful .36-calibor, six-
shooter with a short, three-and-a-half-inch barrel, easily
concealed and relatively inexpensive {today about $6G0),
designed and marketed to appeal to the first generation
of police professionals forced to acquire arms at their
own expense.* From the New York draft riots of 1863,
when pollcemen used revolvors against armed mobs for
the first time, to the increasingly horrifying labor rints of
the later nineteenth contury, the gentle age of the night
waichman had clearly passed.?® Gatling guns wers
perched on Wall Street during the Great Siriko of 1877 3¢

By mideentury, firearms awnership was rapidly los-
ing whatever moral stigina bad previously been attached
to it a5 the gun came to be seen not only as a means of

New Model Police
Revolrer, 1861,
.36 caliber, 6-shot,
serial #4160

(WA #05.993).

ensuring security bul as a status symbnl £
antertainmoent. In New York City. in 1844,
that “the gunshops and hardwaro stores w
are to be found, have had a most exiraordi

in business,” and it was noted the followin
a high society party in New York “fouc-{ift]
were armed with pistols for protection ag:
and, 110 doubt, for Haunting their ownershig
ment typically costing the equivalent of t

. dollars and more.3? In 1853 Newport,

was already famous for its “shooting-pis
and, in' what sounds like a scene out of th
its “pistols... popping et all hours” as an
“fashionabie season." Throughout the 1
ports of Hartford’s annual Fourth of July
revaal gun-toting revelers and pistol fire as a
unconteolled misance. In 1866 the Hartfor
the “hundreds of explosions of pistols...
reported, matter of factly, a “4th of Jub
mishap,” in which “Harriot Beecher Stow
Eliza” was “accidentally shot.”3%
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- Not surprisingly, shooting sports and recreational
marksmanship becama incraasingly popular. tmperted at
first by immigants pouring into the United States from

Germany alter the failed Revolution of 1848, the sport of

markamanship emergod as an entertainment in Avearms

manufacturing communities like Springfiold, Hartford, )

and llion, New York, wherae Hemil'lgm_n’s workers parti-
cipated in an-American marksmen shooting match in
nearby Fart Plain in 1853, ane of the earliest American
shooting contests outside tha German American commu-
nity.*" The German Schutzenbunde, featuring uniformed
marksmen, became a popular coniponent of New York
social Hif¢ almost from the moment large concentrations
of Germans arrfved, while furkey shoots {fig, 41) emerged
as a social custom in smatler towns around New York and
New England *! Unilratned &t marksmanship, the Amer-
ican soldier often _pmv'ed inept at handling the more accu-
rate rifled muskets and breechloaders that carme into nse
during the Civil War. 1n 1871 the Natlonal Rifte Asso-
ciation was foundod, not to argue aboud Sacond Amend-
ment rights but “to turn the [Nationa)] Guard iuto

sharpshooters,” which they accomp]ished by spﬁns'ﬂr_fng
target shooting eompetitions (fg. 42).92 Later in the cen-
tuiry, celsbrated humiers, marksmen, and western herges
sush as Frank Butler, Annie Oakley, and Bulfalo’ Bill be-
came nutional celebrities whose touring disptays of fancy
gunwork provided crowd-gathering entertaitiment, *#

As the demand for guus intensified and the moral
argument against them lost force, Sam Coit was
woll positionad to make- the most of the opportunities at

hand. lndeed. Colt's greatest invention wis not repeating

fircarms—he had plenty of competition—but the system
he built to manulageture them and the apparatus of sales,
irmage management, and marketing that made his gun—
and net the equally viable products of his competitors—
the mosi popular, wrolific, and storied. handgun in
Arneriean history. Colt was the Lee faccoca of his genora-
tiou, & man whose nagmse and personality became so
witisly associated with the product that ownership pro-
vided acepss to the eclebrity, glamour, and dreams of iis
namesako. What Colt invented was a system of myths,
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symbols, stagecraft, and distribution thal has been mir-

icked by generations of industrial mass-marketeors and

has ravely been improved upon. If we are today drowning
In the muck of overhyped, oversold merchandise, thank
Sam okt for lighting the way. Bven mow, the Fronch word
fora handgun is g Colt, in the same way that one might
deseribe a photocopy as a “xerox” or a cola as a “coke.”
This is the stufl Madison Avenue dreams are made of,
When one of Colt's congressional allios defended his peti-
tion for a patent extension by deseribing Colt's central

ambition as “not so much to amass wealth as to build up .

for himsolf fame," Lid unveiled the central impulse bebind
Colt's relentless deive:?? “Colt’s ides,” it was later said,
was “making the world aware that he was in 11.7%

4

To advauee his reputation and the reputation of his .

inyantien, Colt drew from an extraordinary grab bag of
tactics. First, he drew a hold line between “mere capital-
tats” and inveniors, and carefully crafted Bis reputation
as the latter, even though his legacy at amassing, invest-
ing, and deploying capital was more impressive, Colt
helped pioncor the theory and practice of American
patent law by surrounding himsell with atiorneys and
threatening to sne and outflank his many competitors.
Coli used direct advertising as skillfully as any manufac-
turer of his generation, expanding both the character of
the moessage und the means of delivering it, Colt sought,
bought, and gained the recognition of "export” authorities
in the military and scientific communities, and never
blinked (or asked pernission) hefore exploiting a testi-
monial once provided, Colt was a sonsationalist who
cultivated cofitravarsy, virtually coining the practice that
led to the cliché “there is no such thing as bad publicity.”

4&: The Schutzenfest at
© Jones’s Wood, 1868.

From Harper's Weekly:
A Journal of Civilization,
July 18, 1868;
detail af n woodblock
engraving.
{Courtesy of
Watkinson Library,
Trinity Coilege.)

Colt adopted the policy, today cal
destruction, of cannibalizing his own produe
aliead of the compeiition by always offerin
“naw.” Aware of the somplexity of his prot
pioneersd the use of users’ manuals. And, w
ing similarity to the personal camputﬁi' mat
he was relentless in his drive to lower pris
scare -off or bankrupt potential 'compatitc
m;mmiss_inn sales agents, }thyists.' COnsHY
guantity discounts skillfully and, while tame
son with what passes for influence peddiin
not averse o bribery and }Jiuckshaii 1o ac
goals. Finally,' and {o the enduring affectiol
coilectors then and now; Colt used art to hol:
tige and soften the asscciations of a prod
after ail, designed to kill people; Colt tranale
glamour and celebrity into sales. When ono
ers wrote that “Cal. Colt is himself n 'Patent
ﬂlways loaded, and ready for action!” he d
image in the mirror for genorations of {pri
eager 1o be like Sam Colt, a man “ready for a
man and the gun converged toward a sir
Colonel Colt, as he liked to be called; had bec
eration’s Marlbaro Man.

Colt lived and worked at the begir
American industrial era, and one of his gr
was inventing a persona that reconciled
hetween the conilicling ideals of the agraria

the freeman farmer--the §ymnbal of Ameri
with the promise of technology and mass
How,"in a system that required stifling com
regimentation, could one preserve the trad
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Southern District of New York. sa.

BE IT REMEMBERED, That on the twenty-Afth day of November, A. D. 1828, in the fifty.first
yoar of the Independence of the United States of America, JANYXS KENT, of the raid dis-
(L. 8.) trict, har deposited in this office the title of & Book, the right whereof be claimas as author,

in the words following, to wit: e

* Commentaries on American Law. By Jaxxs KENT. Vol [V

Tn eonformity to the Act of the Uongress of the United States, entitled ** An Act for the encourage-
ment of Jearning. by securing the copies of Mapa, Charta, and Booke to the authors and propiietors of
such copies. during the timea therein mentioned.” And nlso to an Act, entitled An Act, supplemen-
tary to an Act entitied An Act for the cncoursgement of learving. by securing the copies of Maps,
Charta, and Rooks to the authors and proprietors of such copies, during the times therein mentioned,
and vxtending the benefits thereof to the arts of designing, engraving, aud etchiug historical and uther

prints.
JAMES DILL,
Clerk of the Southern District of New York.

Entered according to the Act of Congress. in the year one thourand elght hundred snd thirty.twn, by
JA:ER KinT, o toe Clerk’s Office of the District Court of the United States, for the Southern Districs
of New York.

Eotered according to the Act of Congress, in the year one thousand eight hundred and forty, by
JAM”}(K:‘I‘, 1o the Clerk's Office of the District Court of the United States, for the Southern Districé
of New York.

Eatered according to the Act of Congreas, in the year one thousand eight hundred and forty-eight,
by WILLIAM KkAT, io the Clerk’s Office of the District Court of the United States, for the Souw -. .
District of New York.

Eotered accordlog to the Aet of Congress. fu ths year one thourand eighbt hundred and fity-one, by
WirL1Ax KEXT, in the Clork's Office of the District Court of the United States, for the Soathern Dis-
trict of New York.

Futered acconding to the Act of Congress, in the year one thousand eight hundred and fifty-four, by
WiLLiax KxNT, in the Clerk’s Office of the District Court of the United States, for the Southern Dis-
trict of New York.

Entered aceonding to the Act of Congress, in the year one thousand elght hondred and fifty-eight, by
Witiiam Kear, in the Clerk's Office of the District Court of the United States, for the S8outhern Dis-
trict of New York. :

Entered arcording to the Act of Congress, in the year one thousand eight bundred and sixty, by
WILLIAN KeaT, iu the Clerk’s Office of the District Court of the United States, for the Southern Dis-
trict of New York.

Futered according to the Act of Congress, tn the B.“ one thousand eight hundred and sixty-six. by
MRr. WiLLIAXM KkNT,in the Clerk’s Ufice of the District Court of the United States, for the Southern
District of New York, f

Entered aceording to Act of Congress In the year 1873, by JaNEs ExNT, in the Office of the Libm-
dan of Congress, at Washington.
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PRESS OF JOHN WILSBON AXD SON,

Compendium_Cornell
Page 0367



7-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12257 Pa
231

*340 OF PERSONAL PROPERTY. [FART V.

€840  *Itundoubtedly must rest, as a general rule, in the wis-
dom of the legislature, to determine when public uses re-

Chancellor Walworth, of New York, in Lyon v. Jerome, 26 Wend. 407. But it is not
to be understood that a statute ing private property for public purposes, without
compensation, is absolutely void, so as to render all persons acting in execution of it
trespassers. Some of the judicial dicta seem to go that length, but others do not.
12 Serg. & R. 866, 872; 20 Johns. 745. In Case v. Thompson, 6 Wend. 624, it was
held that neither the payment nor the assessment need precede the opening of a road
over the land of an individual. The compensation may have been provided for with-
out constituting part and parcel of the act itself, and I think the more reasonable and
practicable construction to be, that the statute would be prima facie good and binding,
and sufficient to justify acts done under it, until a party was restrained by judicial
process, founded on the paramount authority of the constitution.

In Bonaparte v. C. & A. Railroad Co., 1 Bald. C. C. U. S. 205, it was held that a
law taking private property for public use, without providing for compensation, was
not void, for it may be done by a subsequent law. But the execution of the law will
be enjoined until the provision be made, and the payment ought to be simultaneous
with the actual appropriation of the property. Itis admitted that even a statute fran-
chise, as a toll bridge or road, must yield to the sovereign right of eminent domain,
and may be impaired or taken away, and appropriated to public uses whenever the
public exigencies require it, for a franchise is fixed and determinate property; but it
must be on the condition of making just compensation to the proprietors. Even if
the damage be merely consequential or indirect, 88 by the creation of a new and rival
franchisc in a case required by public necessities, the same compensation is due, and
the cases of Thurston ». Hancock, 12 Mass. 220, and Callender ». Marsh, 1 Pick. 418,
are erroneous, 8o far as they contravene such a palpably clear and just doctrine. If
A, be the owner of a mill, and the legislature authorize a diversion of the watercourse
which supplies it, whereby the mill is injured or ruined, is not that a consequential
damage to be paid for? The solid principle is too deeply rooted in law and justice to
be shaken. Gardner v. Village of Newburgh, 2 Johns. Ch. 162; Story, J., in Charles
River Bridge v. Warren Bridge, 11 Peters, 688, 841. The just compensation to the
owner for taking his property for public uses, without his consent, means the actual

. value of the property in money, without any deduction for estimated profit or
advantages accruing to the owner from the public use of his property. Spocula-
tive advantages or disadvantages, independent of the intrinsic value of the prop-
erty from the improvement, are a matter of set-off against each other, and do not
affect the dry claim for the intrinsic value of the property taken. Jacob ». City
of Louisville, 9 Dana, 114. In Symonds v. City of Cincinnati, 14 Ohio, 147, it
was adjudged that it was a competent matter of defence in & suit for compensa-
tion for the value of private property taken for public use, to show the increased
beneflt conferred on the owner by the appropriation, as & set-off against the value
of the property taken. The case was ably discussed, and Mr. Justice Read, who
dissented from the decision, contended that the owner was entitled to the value of
his property taken without the deduction of any reflecting advantage. In Railroad
Company v. Davis, 2 Dev. & Batt. (N. C.) 461, it was held that payment of the com-
pensation and the assessment of the guanivm might be made subsequently, and need
not necessarily precede the entry and possession under the statute authority; and
that the legislature was not restricted to a mere easement in the prdperty, but might
take the entire interest of the individual, if it deemed the public exigency to require
it; and that though a railroad company be a urivate corporation, and its outlays and

[ 436 ]

Compendium_Cornell
Page 0368



7-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12258 Pa
231

LECT. XXXIV.] OF PERSONAL PROPERTY. * 340

quire the assumption of private property ; but if they should take
it for a purpose not of a public nature, as if the legislature should

emoluments private property, yet the road ia a public highway and for public uses,
and the absolute property may be vested in the company. The questions in that case
were ably discussed in the opinion delivered by C. J. Ruffin; and if the doctrine of
the court should be deemed rather latitudinary in respect to the legisiative right of
eminent domain, it is to be observed that the constitution of North Carolina has no
express provision declaring that * private property shall not be taken for public uses
without just compensation.” DBut though it be not a constitutional principle, yet the |
principle exists with stringent force, independent of any positive provision.

There is no such provision in the counstitution of South Carolina; and it was
accordingly held, after an able discussion, that the legislature had a right to cause
roads to be opened, and materials taken for keeping them: in repair, without the con-
sent of the owner of the private property, and without making coinpensation.
Several of the judges were not satisfied with the decision, as respected the absence
of compensation, and especially in the delegation of such power to the commission-
ers of roads. The opinion of Mr. Justice Richardson, In support of the duty of
making compensation, was very elaborate and powerful. The State v. Dawson, *
8 Hilt, 100.

In ancient Rome, sucb respect was paid to the righta of private property, that a
scheme of the censors, B. C. 179, to supply the city with water by means of an
agueduct, was defeated by the refusal of a proprietor to let it be carried through his
lands ; and, at & subsequent period, the senate decreed that it should be lawful to
take from the adjoining lands of individuals the materials requisite for the repairs of
aqueducts, upon an estimate of the value or damages to be made by good men, and doing,
at the same time, the least possible injury to the owners. When a private house was
injured by a public road or aqueduct, the Emperor Tiberius paid the damage, on
petition by the party to the senate. Tacit. Ann.b. 1, § 756. So, in London, by an
act of Parliament, as early as 1544, the corporation of the city was invested with the
power to enter upon and appropriate private property requisite for the purpose of
supplying tbe city with water; but the ground needed was to be appraised by three
or four different persons appointed by the lord chancellor, and to be paid for within
one month after possession taken. See King’s Memoir on the Croton Aqueduct, -
with a learned and very interesting Preliminary Essay, 25, 27, 51.

The exercise of the legislative power of eminent domain was learnedly discussed
in the case of Bloodgood v. M. & H. Railroad Company, 14 Wend. 61 ; s. c. 18 id.
1, 69; and it was held by the court, in the last resort on error, that the legislature
might authorize railroad companies to enter upon and appropriate private préperty
in land for the use of the road, so far as it became indispensably necessary for the
purpose of the road ; provided, provision be made in the act for the assessment and
payment to the owner of the damages incurred. If the provision was made, it was
held to be sufficient, and that the damages need not be actually ascertained and paid
previous to the entry and appropriation of the property. See, also, Fletcher v. The
Auburn & Sy. R.R., 26 Wend. 462, 464. This is the construction given to English
statutes in like cases, and frequently, as Lord Denmab observed, tlie amount of com-
pensation cannot be ascertained until the work is done. Lister r. Lobley, 7 Ad. &
ElL 124. But in Doe v. Georgia R.R. & B. Com., 1 Kelly, 524, it was held, that the
title to the property assumed for the road did not pass from the original owner until
the prescribed compensation was actually made. And in sore of the railway acts in
_England, the pany is prohibited from entering on the land without consent, until
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take the property of A. and give it to B., or if they should vacate
a grant of property, or of a franchise, under the pretext of some
public use or service, such cases would be gross abuses of their
discretion, and fraudulent attacks on private right, and the law

the ascertained compensation is paid or tendered. - 8o in Missiseippi, the damages
for land taken for a railroad must first be paid, before the right to the use of it
becomes vested. Stewart v. R.R. Company, 7 Sm. & M. 668. It rests with the
legislature to judge of the cases which require the operation of the right of eminent
domain, and it may be applied to the case of roads, turnpikes, railways, canals,
ferries, bridges, &c., provided there be, in the assumption of the property, evident
utility and reasonable accommodation as respects the public. Cottrill v. Myrick,
8 Fairf. 222; Dyer v. The Tuscaloosa Bridge Company, 2 Porter, 296 ; Harding .
Goodlett, 8 Yerg. 41; Chancellor Walworth, in 18 Wend. 14, 16. The Supreme
Court of Massachusetts, in Boston Water Power Co. v. Boston and Worcester Rail-
road Co., January, 1840, 23 Pick. 360, held, that the right of eminent domain might
be exercised in the cases of franchise as well as of personal property, in proper cascs,
and on making due compensation. There is no doubt of it. Property in a franchise
is not more sacred than private property in land under a patent, and the principle
was declared in the case of Bonaparte, above mentioned. The doctrine of the cases
in 14 and 18 Wendell appears to settle the principle of constitutional law upon a
reasonable and practicable foundation. See, also, the strong and clear case of The
Louisville C. & C. Railroad Co. v. Chappell, Rice (8. C.}), 888, and of Backus v.
Lebanon, 11 N, H. 19, to the samc point. But a statute incorporating a company te
take private property without consent of the owner, for the construction of a bridge,
and making no provision for his indemnity, is unconstitutional and void. Thatcher v.
Dartmouth Bridge Co., 18 Pick. 601, and in the case of Sinnickson v. Johnsons,
2 Har. (N. J.) 129, the erection of a dam across a navigable water by an individual,
under the authority of a statute providing no remedy to the owner of a meadow
overflowed by means of the dam, was held to be an injury for which the owner had
his remedy by action for damages. And in Taylor v. Porter, 4 Hill, 140, it was held,
that the private property could not be taken, nor a private road established for
private use, not even by a legislative act, without the consent of the owner, and that
any statute doing it was unconstitutional. It can only be taken by statute for public
uses, and not even then without just compensation to the owner. C.J. Nelson dis-
sented, on the ground that the laying out private roads over the lands of others, to
accommodate one or more individuals, and without the consent of the owner, was
within the right of eminent domain, and justified by that principle and by imme-
morial ugage. I apprehend that the decision of the court was founded on just prin-
. ciples, and that taking private property for private uses, without the consent of the
owner, is an abuse of the right of eminent domain, and contrary to fundamental and
constitutional doctrine in the English and American law. See ante, 18, and note 5,
ib, and the cases supra in this note, and see the subsequent note a. The revised
constitution of New York, of 1846, hias settled this question differently, for it declares
that private roads may be opened in the manner to be prescribed by law, but the
person to be benefited must first pay the damages to be assessed. Art. 1,§7.

The principle of not taking private property for public uses, without due com-
pensation to the owner, has become an acknowledged one in the Scotch law, and ia
to be found in the British statute of 1 & 2 Wm. IV. c. 48, relative to roads and high-
ways. Bell's Principles of the Law of Scotland, 173, 1747
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would be clearly unconstitutional and void. (¢) ! Real property,
and the rights and privileges of private corporate bodies, are all

(a) Wilkinson ». Leland, 2 Peters, 658 ;

Harding r. Goodlett, 8 Yerg. 41; Case of

Albany Street, 11 Wend. 149; In the matter of John and Cherry Streets, in New

1 Public Uses. — (a) It has been said that
whether the object for which property is
taken or a tax imposed is a public use
must be determined by the judiciary,
making, of course, all reasonable pre-
sumptions in favor of legislative acts.
Talbot v. Hudson, 18 Gray, 417; Opinion
of Cooley, J., People v. Salem, 20 Mich.
4562; Sadler v. Langham, 84 Ala. 811,
821; Horton ». Squankum, &c., Co., 8
Am. Law Reg. ~. 8. 179; Bankhead v.
Brown, 256 Iowa, 640. But it has also
been laid down, and it would seem to be
the better doctrine, that on such questions
the discretion of the legislature cannot be
controlled by the courts, except, perhaps,
where its action is clearly evasive, or
where there is a palpable usurpation of au-

. thority. Cooley, Const. Lim. ch. v. 1at ed.
129; note to People v. Salem, 5 Am. Law
Rev. 148 et seq.; Speer v. Blairsville, 60
Penn. St. 160; Olmstead v. Camp, 88
Conn. 532, 6562; Comm. v. Breed, 4 Pick.
460, 463; Tidewater Co. v. Coster, 8 C. E.
Green (N. J.), 518, 621, 622; cf. 67, 68.
Judge Cooley, in ch. xv. (Eininent Do-
main), 533, refers to the settled practice
of free governments as the test. Perhaps
it ison this ground that the mill acts have
been sustained in so many states. Olm-
stead v. Camp, 88 Conn. 682, 662. See
Ash v. Cummings, 50 N. H. 691 ; Dorgan
v. Boston, 12 Allen, 223, 238. But see
Sadier v. Langham, 84 Ala. 811; Tyler
v Baacher, 44 Vt. 648. One or two
cther examples are given of purposes
for which the courts have supported the
exercise of the power of eminent domain.
— The use of the government of the
United States. Reddall v. Bryan, 14
Md. 444 ; Burt v. Merchants’ Ins. Co,,
106 Muss. 866; contra, Trombley .
Humphrey, 23 Mich.471.— The heneflt of

a navigable canal outside the state, and
belonging to a foreign corporation. Mat-
ter of Townsend, 89 N. Y. 171. — The
partial taking down of a dam to relieve
certain meadows from flowage. Talbot
v. Hudson, sup.— Supplying a village with
pure water. Lumbard v. Stearns, 4 Cush,
60.— Sewers for cities. Hildreth v. Low-
ell, 11 Gray, 846.-— Draining swampes.
Anderson v. Kerns Draining Co., 14 Ind.
199. — Abating a nuisance. Dingley v.
City of Boston, 100 Mass. 644. — Levees.
Mithoff v. Carroliton, 12 La. An. 185. —
Schoothouses. Williams v. School Dist-
rict 6, in Newfane, 88 Vt, 271. So, a
bettermeut act was held constitutional
which assessed part of the cost of a
street in a city on the abuttors, and gave
the owners of estates of which parts
were taken the option to surrender the
whole to the city, and to receive the value
estimated by the mayor and aldermen.
Dorgan v. Boston, 12 Allen, 228, 242. 8ee
the cases cited in the arguments. Cf.
Coster v. Tide Water Co., 8 C. E. Green
(N. J.), 64, 518; Embury v. Conner, 8
N. Y. 5611,

On the other hand, a private way for
private purposes only cannot constitu-
tionally be established over the land of
another againet his consent. Sup. 839,
D. {f); Nesbitt v. Trumbo, 89 Iil. 110;
Crear v. Crossly, 40 Ill. 176; Dickey v.
Tennison, 27 Mo. 878; Sadler v. Lang-
ham, 84 Ala. 811; Bankhead v. Brown,
26 Iowa, 6540 ; contra, Pocopson Road, 16
Penn. St. 15. Nor can mnd be taken for
private drains; Reeves ». Wood County,
8 Ohio St. 833; nor for the manufacture
of cars by a railroad company ; Eldridge
v. Smith, 84 Vt. 484 ; ¢f. Lance’s Appeal,
66 Penn. St. 18; nor for a freight com-
pany for loading and unloading freight,
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held by grant or charter from government., and it would be a
violation of contract, and repugnant to the Constitution of the

York, 19 id. 659; C. J. Parker, in Rice ». Parkman, 18 Mass. 830 ; Norman v. Heist,
b Watts & 8. 171; Varick v. Smith. 5 Paige, 146, 147, 159, 160, 8. ». The opinion
of the vice chancellor in the last case contained a spirited vindication of the constitu-
tional sanctity of private property, against the abuses of the right of eminent domain.
See, also, the able and elaborate opinion of Chancellor Bibb, of the Louisville Chancery
Court in Kentucky, in the case of Applegate and Others v. Lexington and Ohio Rail-
road Company, decided in November, 1888, in which case an injunction was granted,
after argument, enjoining the defendants from running cars and carriages, by steum
or otherwise, upon their railroad along the main street in the city of Louisville. It
was adjudged to bea comnion nuisance, with special damage, a purpresture amounting
to a nuisance, and a disturbance of easements annexed by grant to private estates, and
of privileges secured by statute ; and that the right of eminent domain did not author-
ize the legislature to delegate to any private person or company the lawful power of
disturbing private right and property for their own use and emolument. But this
decree was afterwards reviewed in the Kentucky Court of Appeals, and modified, and
the injunction against the running of cars on the railway on Main Street, in the city
of Louisville, by the Lexington and Ohio Railroad Company, dissolved. The Cuurt
of Appeals, in the strong opinion delivered by Chief Justice Robertson, declared, that
upon the facts in the case, the running of railroad cars, by horses or steam, through
the street, was not a nuisance, but conducive to the public interest and prosperity of
Louisville — that the legislature could constitutionally exert her eminent domain, in
taking private property for public use, through the instrumentality of a railropd com-
pany — that private corporations, establishing turnpikes and railroads, may, in tbis
respect, be deemed public agents, and may take private property for public uses, on )
making just compensation — that no compensation was requisite in this case, as the
street was dedicated to public uses, and the raitroad, with locomotive steaffi cars, wae
no nuisance or purpresture, not inconsistent with the object of the street, which was
otherwise in full use as a public highway — that though the grant from the corpora
tion, of the privilege of making a railway through the street, might be productive of
some inconvenience, it was greatly overbalanced by the public benefit resulting from
the use of the rail cars. Lexington and Ohio Railroad r. Applegate, 8 Dana, 289 ;
Case of Philadelphia and Trenton Railroad Company, 6 Wharton, 25, 8. p. But in
Cooper v. Alden, Harr. Ch. (Mich.} 72, an injunction to stop a railroad through a
street in the city of Detroit was granted. The rule for or against such a right may
be governed by the circumstances and sound discretion of the case. In the case of
The Hudaon and Delaware Canal Co. v. N. Y. and Erie R.R. Co., 8 Paige, 828, the
remedy in chancery by injunction was admitted, if the construction of a railroad
would work imminent danger to the works of a canal company previously and law-
fullv constructed, and to the use of them.

&c. Memplis Freight Co. v. Memphis, 504. In the latter case all the authorities
4 Coldw, 419. are elaborately reviewed by Smith, J.
{6} On the question of what amounts to But compare .West Branch & 8. Canal
taking a man’s property, a serious inter- Co. v. Mulliner, 68 Penn. 8567 ; Bellinger
ruption to its common and necessary use v. N. Y. C. RR,, 28 N. Y. 42. See,
has been held to be 80 in many instances. further, two articles, 19 La'vy Rep. 241,
See Pumipelly v. Green Bay Co., 13 Wall. 301.
168; Eaton v. B, C. & M. R.R., 51 N. H.
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United States, to interfere with private property, except under
the limitations which have been mentioned.

But though property be thus protected, it is still to be under-
stood that the lawgiver has a right to prescribe the mode and
manner of using it, so far as may be necessary to prevent the
abuse of the right, to the injury or annoyance of others, or of the
public. The government may, by general regulations, interdict
such uses of property as would create nuisances, and become
dangerous to the lives, or health, or peace, or comfort of the citi-
zens. Unwholesome trades, slaughter-houses, operations offensive
to the senses, the deposit of powder, the application of steam-
power to propel cars, the building with combustible materials, and
the burial of the dead, may all be interdicted by law,in the midst of
dense masses of population, on the general and rational principle,
that every person ought so to use his property as not to injure his
neighbors, and that private interests must be made subservient te’
the general interests of the community. () 3

(3) Puff. b. 8, c. b, sec. 3; Vattel, b. 1, c. 20, secs. 246, 255 ; Cowp. 269; Com.
Dig. tit. By-Laws |B.]; Willes, 388; Coates o. The Corporation of New York, 7
Cowen, 685; The State v. Tupper, Dudley Law and Eq. (8. C.) 185. In the case
of Tanner v. The Trustees of the Village of Albion, 5 Hill (N. Y.), 121, it was held,
that & bowling alley kept for gain or hire in the village was a nuisance at common

% Police Power.— This power of the
government is now called the police
power, and is discussed at length in ch. xvi.
of Cooley’s Constitutional Limitations.
See Thorpe v. Rutland & Burlington
R.R., 27 Vt. 140. But acts which can
only be justified on the ground that they
are police regulations, must be 8o clearly
necessary to the safety, comfort, or well-
being of society, or so imperatively re-
quired by the public necessity, that they
must be taken to be impliedly excepted
from the words of the constitutional pro-
hibition. People v. Jackson & M. Plank
R. Co., 9 Mich. 285, 807 ; State v. Noyes,
47 Me. 189. To this exteut new duties
or liabilities may be imposed on corpora-
tions, although not mentioned in their
charters ; such as to fence a railroad; 27
Vt. 140; New Albany & Salem R.R. .
Tilton, 12 Ind. 8; Ohio & Miss. R.R. v.
McClelland, 26 Ill. 140; or a liability for

,

fire communicated by an engine. Lyman
v. Boston & Worcester R.R., 4 Cush. 288;
or a liability for unegligently causing
death. 8. W. R.R. n. Panlk, 24 Ga. 8566 ;
Boston, Concord, & M. L.R. v. State, 82
N. H. 215. The most remarkable cases
as to the exercise of this power are those
arising out of the liquor laws. Such laws
do not interfere with the power of Con-
gress to regulate commerce, if they pro-
hibit the sale of imported liquor only,
when it has passed out of the hands of
the importer, or when the original pack-
ages have been broken up by him; see
i. 489, n. 1; nor will they be held invalid
80 far as they tend to prevent the perform-
ance of existing contracts; Pecople a
Hawley, 8 Mich. 880; Reynolds v. Geary,
28 Conn. 179; nor as depriving persons
of liberty or property. Metropolitan
Board of Excise v. Barrie, 84 N. Y. 6567

Blair v. Forehand, 100 Mass. 136.
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law, and erections of every kind, adapted to sports or amusements, having no useful
end, and notoriously fitted np and continued in order to make a profit for the owner,
were nuisances. They were temptations to idleness and dissipation, and apt to draw
together great numbers of disorderly persons. The observations of the court
were exceedingly stringent, but wholesowe, and the doctrine and cases of 1 Hawk.
P. C. c. 32, § 8; Hall’s Case, 1 Mod. 76; 2 Keb. 846; Rex v. Dixon, 10 Mod.
885; Rex v. Higgivson, 2 Burr. 1282; Rex v. Moore, 3 B. & Ad. 184; Nolin v. M.
and Ald. of Franklin, 4 Yerg. 163, were referred to with approbation. 8o if a mill-
dam be a nuisance, it may be restrained by injunction. 8 Ired. Eq. (N. C.) 801.
But a person may not enter upon another’s land to abate a nuisance, without a pre-
vious notice or request to the owner of the land, except under special circumstances.
Jones v. Williams, 11 M. & W. 176. ‘As the Constitution of the United States, and the
constitutions of several of the states, in terms more or less comprehensive, declare
the right of the people to keep and bear arms, it has been a subject of grave discus-
sion, in some of the state courts, whether a statute prohibiting persons, when not on
a journey, or as travellers, from wearing or carrying concealed weapons, be constitutional.
There Las been a great difference of opinion on the question. In Kentucky, Ten.

, and Mississippi, the decisions are understood to be against the validity of the
prohibition, whereas in Indiana, Alabama, and Arkansas, they are in favor of it.
(Bliss v. The Commonwealth, 2 Littell, 90; The State v. Reid, 1 Ala. (. 8.) 612;
The State v. Mitchell, 3 Blackf. 229; The State v. Buzzard, 4 Ark. 18.} In Tennes-
see there is a statute law of a penal character against wearing the bowie-knife, but
none &gainst carrying firearms. The statute in Georgia is broader and more exten-
sive. Hotchkise’s Code of Laws, 789. But in Georgia the atatute prohibition has
been adjudged to be valid so far as it goes to suppress the wearing of arms secretly,
but unconstitutional so far as it prohibits the bearing or carrying arms openly. Nunn
v. State of Georgia, 1 Kelly, 248. As the practice of carrying concealed weapons
has been often so atrociously abused, it would be very desirable, on principles of
public policy, that the respective legislatures should have the competent power to
secure the public peace, and guard againat personal violence by such a precautionary
provision. :
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Eariy Amencans c:eated regionuiiy pa:t;cular legal systems* ’IW() centuti
* of nationhood have since brought a great measure of uniformity.incen
areas -of :Amgrican faw. - the adoptmn of federal rules of pmcedute,
__grawm of'a federal. ;udacmry, @ uniform-conmercial’ mde, and’a nationgt
' system of legal echucation ate justafew. Yetin certain respects Americaty
rervains seglonally specific. The nation’s ninety-four federal-discrice.cou
for emmple, ate grouped into regional circuies whose decisions occasionally
“conflict and are not: resoived ‘Perhaps in our own tite regional distinct
. 'ness is stronger in- Ametican culcuree and political discourse than i in-act
legal reality. Neverthelr.ss bo :h its factual emsrence znd its cuicuta! pot
arecleag .
. ‘American regmnahsm has its: roots in earlyAmer;r.a‘ In the cise Qf lfvw,
pa:ncuiar goals.and vatriant experiences of unrelated colonization: vennit
“led 1o the reanimation: .and tecombination of English legal practice
differc it ways in thie new environments. Colonists f,mphaszzeci someEng
practices. wl'ule tejecring others, resuléing ultimarely in the pmietgent
‘three pew. and distincr regional configurations - the Chesapeake and
Southern nelghbms, New England and the Middle Colonies. :
'The penples of earlyy América were —as those of modern America
-asvarious a5 their land, and the. regmnniiy diverse legal systems the
aced gave. meamng and order to their experiences. Theis legal region
longmated in a long tradition of diverse English. practrces and in the
tingent exigencies of rhé unique historical “moments” of socia} ehange
legalctisis in which colonization efforts took place, These moments w
produce the three distincc regions of iegal culture orrwhich we focus i
"~ chaptei. We examiné and explain the creation and entrenchment o
plural legal orders not through an exhavstive catalog of cheir: Yegalidil
€Dices; bue through an interprerive inguiry inta particular areas of ¢
thac demonstrate-how the theory and réality of regionalism fitst cze
and 0w wnnnuES m animate ~ law in America. :
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The first rwo great culeural hearrhs of American law - the Chesapeake
and New England - ermerged at acritical moment in English history whena
“vexed and troubled” people turned ro the instirutions.of law to reconstirute
a body policic collapsing in disarray,-Law at this moment stood as the
bulwark both of identity and, indeed, survival. To those English who first
sectied North. America, in pﬂrtlcular, lawwould distinguish ther from the
peoples they encoumered it was'a distinctive mack of the superiority of
eir freg and Protestant cmlxzarmn They turned o7 it with enthusiasm
: _an instrament: to éetcle: Norch  Aterfca - that g, to claim dominion
d.controt over rhe laiid and the: peopies they encountered there, whether
awiess Indiaps, * hedthen”:Africans; or “Popish?” Roman Catholic colpnial
vals. The law provided different models for national recovery, and the two
tolonizarion veneures cthat hegan Bngland's overseas empire — Vitginia and
Massachusetts Bay ~ took skillful advancage of the opportunities it offered;
ey self«comuousiy departed in many particulars from the law of the
ntral courts -af Weserninster in“chelr effores to-iise law as an instrument.
10 deﬁne tht‘:lr rights zmd secure thezr mterests dccotding ta-theiz pa.rtltular—

Th:s pmcess had pmceeded for £Ewo generauons hefore war and pohtxt.,al
nci econamic:revolution produced another, third, colonial moment i the
ation and spansion of a seaborne commercxal empue sustained in parc
massive-migration from diverse Luropean origins into the aew colonial .
nenses of the:miid-Atlantic. Thete, English law had to accormmodate the
éstiges of prior colonial efforts, as well as 2 burgeoning population-who
accepted the authority of .that law only with ' reluctance and who often
ted it wittrdefiance. - -

Orice underway in the sevemcenth century, the proceqs of regiopal: dxffer-
ftiation continued apace in the next, shaped not-only by the contingeacies
the histotical moments.that had launched them but also-by succeeding
f:definitions = as settler societies. déveloping in a bostile environment,
cotonists joining rogechet-in collective separation from England,-and
Bnally s members of pcvhucally and colrurally disrice entities in a federal
Epubhc atremptmg £ balanw the sovercx_gnues QF state and union.

I THE DIQCOVERY oF RFGION}'\LISM N FARLY
AMERICAN LAW

nyane cravelmg in Brsmms North Amencan colonies would have been_
tuck by che diversity of its, peoples, who dmtmgumhed cheniselves from
chother in 5o mafly ways, whether by religionor race or by placeof birth or.
tesidence. Those same colonial populaticns, however, gave comparatively
m&l& th()ught 1o what distinguished- thelr own governmental institucions
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LECT. XXXV.] OF PERSONAL PROPERTY. ® 340

LECTURE XXXV.
OF THE NATURE AND VARIOUS KINDS OF PERSONAL PROPERTY.

PersoNAL property usually consists of things temporary and
movable, but includes all subjects of property not of a freehold
nature, nor descendible to the heirs at law.(a)

The division of property into real and personal, or movable and
immovable, is too obvious not to have existed in every system of
municipal law. Except, however, in the term of prescription, the
civil law scarcely made any difference in the regulation of real
and personal property. But the jurisprudence of the middle ages
was almost entirely occupied with the government of real estates,

(a) It includes not only every thing movable and tangible which can be the subject
of property, but may include things quasi-movable, as tenants’ fixtures, and quasi-
tangible, as choses in action. Spontaneous productions and fruite of the earth while
ungathered, are considered as belonging to the freehold, and descend to the heir,
Com. Dig. tit. Biens, H. 8; but they are liable to distress for rent and on execution as
chattels. See infiu, iii. 477, 479. The products of annual planting and cultivation, or
the fiructus industriee, as, for instance, a growing crop, are also so far deemed personal
property that they may be distrained or sold by the owner, or taken on execution as
such. Craddock v. Riddlesbarger, 2 Dana (Ky.), 208, 207. Vide infra, iv. 467, 468,
as to the rule on that subject hetween vendor and vendee. Shares in bank and other
corporations, with a capital apportioned in shares assignable for public accommoda-
tion, but hoiding real estate, are, nevertheless, personal property, and this is the
general doctrine of American law. Hilliard’s Abr. c. 1, sec. 18, and cases in
Massachusetts, Rhode Island, North Carolina, and Ohio, are cited to show it. They
were 50 made by statute in Connecticut, in 1818, though in Kentucky they have been
adjudged to be real estate, as, see infta, iii. 4569, n. And so they were in Connecti-
cut, prior to the statute of that state, as, see Welles v. Cowles, 2 Conn. 567. In
England, shares in companies acting on land exclusively, as railroad, cansl], and
turnpike companies, are held to be real estate. Drybutter ». Bartholomew, 2 P,
Was. 127. Buckeridge », Ingram, 2 Ves. Jr. 662. In this last case the vexed question
was elaborately discussed, whether such an interest was real or personal estate.
Bhares in canals and railroads are said to be generally, though not always, personal
property, and they are in England made personal by several acts of Parliament.
Williams on the Principles of Real Property, int. ch. The American doctrine is the
most convenient; and corporations of the nature alluded to are generally created
with a declaration, in the charter, that the shares are to be regarded as persimal

estate.
[443]
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Introduction

In the more than 200 years since the ratification of the U.S. Constitution,
it has become conventional wisdom that the Supreme Court has the last
word on the meaning of that document. At the same time, the American
people widely take for granted that the Constitution is a charter of
democracy, liberty, and equality. Those who wrote and adopted the
Constitution, however, actually took a dim view of democracy, and their
notions of liberty and equality embraced overt racial and gender discrim-
ination. Moreover, few of them anticipated that their new Supreme Court
would assume the role of final arbiter of the Constitution’s meaning. They
did believe that the courts were essential to the preservation of law and
justice, as against the lawless whims of popular majorities. But they
doubted that the courts could preserve or give meaning to the Consti-
tution independent of other political institutions.

The most farsighted among the founding generation, particularly
James Madison, expected the meaning of the Constitution to develop
through a political process that included the Supreme Court but would
typically be led by the political branches of the federal government, the
state governments, and the electorate. At its core, this political process
was to be republican, not democratic. Madison and the Framers designed
the Constitution deliberately to limit the operational influence of the
people — “the democracy” — and instead sought to empower a national,
political elite to give force and energy to a new central government. They
created new governmental structures that would modify and refine the
raw democratic will of the people, inhibit democratic control of office-
holders, and prevent the emergence of durable political parties, perhaps

https://doi.org/10.1017/9781139161930.001 Published online by Cambridge University Press
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the most essential institutions of American democracy as it later
developed but anathema to the republican founders.

The founding generation’s republican vision — that is, the vision of the
propertied white males who monopolized political power and promul-
gated the Constitution — can be reduced without too much distortion to a
handful of fundamental ideas. The founders meant to create a republic,
not a democracy. That is, the people would be recognized as formally
sovereign, but real governing power would lie in the hands of the edu-
cated, the affluent, those of wide reputation — in short, a “virtuous” elite
who might be expected to put justice, law, and the good of their country
ahead of their own interests, forbearing the temptations of faction and
party. The founders further meant to preserve a well-regulated liberty, not
only by relying on the virtue of officeholders, but also by balancing
enhanced power at the center against a substantial measure of reserved
power for the states. Moreover, the preservation of liberty in a confeder-
ated republic depended on limiting full political participation and legal
personhood to propertied white men. The majority of the population —
women, black Americans, the indigenous nations, the poor — would take
positions decisively subordinate to that of propertied white men in the
new constitutional structure.

No part of this vision, however, went uncontested. Subsequent decades
brought challenges to the Framers’ vision, especially in the name of
democracy and states’ rights. Proponents of democracy never accepted
the Framers’ republican vision, before or after ratification. Rather, demo-
crats gradually reimagined party organization as an essential feature of
the now-democratic Constitution, notwithstanding the antiparty inten-
tions of the Framers. Indeed, the triumphant radicals of the Jackson era
deemed democratic party organization superior to courts and the elitist
traditions of the law in determining constitutional meaning. Champions
of states’ rights also launched a persistent struggle over the meaning of
federalism, the balance of power between the federal government and the
states. Advocates of consolidated, national power and of radical state
autonomy defined the ends of a continuum, along which battles raged
constantly in the name of establishing the true route to liberty. Finally,
proponents of the rights of women, black Americans, and the so-called
Indian® nations challenged aspects of the Framers’ plan but especially the

* Although “Indian” is an obviously problematic label for the diverse nations that inhabited
the land that was to become the United States, it was the common label used by Euro-
Americans in this period and remains a widely used label today, even among many of the
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stark racism and chauvinism of the later democrats and states’-rights
men. Periodically, they turned to the Constitution itself to advance their
causes and principles, but the established authorities consistently found in
that Constitution a charter of freedom for the white man alone.

Struggles along all of these dimensions played out over decades.
Indeed, the story of what the Constitution became after ratification has
no endpoint, although our narrative must: By the late 1830s, the repub-
lican vision of the founders had, in important ways, been turned on its
head. The new Democratic Party had gained ascendancy by reading the
Constitution as a fundamentally democratic, not republican, document,
which belonged to the people rather than the courts. Joined with the
party’s notion of democracy was a commitment to strict construction of
federal powers and fierce defense of states’ rights. Yet this party of “the
democracy” — so understood because its avowed purpose was to defend a
populist constitutional order against a reinvented “aristocracy” of special
interests — explicitly excluded all but white men from civic participation. If
the white males of the founding generation had varied and fluid views of
exactly how women, blacks, and Indians might fit into a republican
hierarchy, the white male “democrats” of the 1830s starkly excluded all
of these groups from their otherwise antihierarchical Constitution.

This book explains the Constitution’s evolution from the putatively
republican document of 1787 to a charter of democracy (of a sort) by the
1830s. It preserves courts and especially the Supreme Court as important
shapers of that story, addressing the usual run of great cases in the
constitutional history of the period. But it integrates judicial action into
a much larger history of constitutional politics — in Congress, in presiden-
tial action, in the states, and in elections, political parties, newspapers,
and the streets and fields. As the narrative seeks to demonstrate, this
larger constitutional politics gave judicial action much of its meaning, as
judicial action simultaneously informed that larger constitutional politics.

This book thus joins the important, traditional story of top-down
constitutional development, centered on the Supreme Court, with a more
modern, often bottom-up story. It draws on our own primary research
and also synthesizes a generation of recent scholarship on the origins of
judicial review, party formation, the plight of constitutional outsiders,
and more. The result is a modern explanation of how diverse groups
combined to supplant the founders’ vision with a more “democratic”

descendants of those nations. So, while we often use “indigenous nations” or the like to
describe these peoples, we also use “Indians.”
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understanding of the Constitution. This new democratic vision of consti-
tutionalism, one bolstered by an expanded public sphere and an emerging
practice and theory of party politics, was premised on an exclusionary
understanding of citizenship that limited political access and legal person-
hood to white men. In short, this book suggests that a full understanding
of early American constitutional development requires a narrative that
places such figures as the Whiskey Rebels, the proto-feminist Judith
Sargent Murray, the African-American activist James Forten, and the
democratic party organizer Martin Van Buren in the same cast of charac-
ters as James Madison, Alexander Hamilton, and John Marshall.

The story’s roots lie in the American Revolution and its challenge to
monarchy, aristocracy, and the legal omnipotence of Parliament. The
Revolution forced the American people to invent a government and
constitutional order that could preserve the people’s sovereignty and
liberty without the familiar guideposts of hierarchical authority. Both
the facts on the ground and certain widely shared convictions dictated
that the new government would take the form of a confederation of states.
Only a confederation, it seemed, could protect the constituent republics
from aggression, foreign and domestic, while staying out of the internal
affairs of each member state. Each state would preserve its citizens’
liberties, as only modest-sized states could do, but would also be pro-
tected from the external threats that brought war, exaggerated military
authority, oppressive taxation, and consequent threats to liberty.

The Revolution seemed to vindicate the claim that confederation
would be an effective tool for the preservation of republican liberty. The
newly confederated United States won its war of independence without a
real national government but only an alliance among the states. The
Articles of Confederation thus persisted into the 1780s as the nation’s
first constitution. But, as Chapter 1 of our story explains, its radically
decentralized structure came to seem a failure to many in the nation’s
elite. These men bemoaned the excesses of democracy, the disregard for
law, and the anxious localism that crippled the nation in both foreign and
domestic affairs. The remedy was the new Constitution of 1787, which
was designed to deliver substantial power to the center, where it would be
wielded by an elite class putatively devoted to law rather than raw
democratic will. Yet, the framers of the Constitution also sought to retain
federalism and a limited sort of popular sovereignty. While trying to
maintain this delicate balance, the new Constitution made clear that
propertied white men were not yet prepared to grant civic equality to
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women, black Americans, Indians, and the poor. These other Americans,
constituting most of the population, would have distinctly subordinate
roles, if any roles at all, in the constitutional hierarchy of the new federal
republic. At the same time, the Founding and its immediate aftermath saw
just enough agitation for the rights of each of these groups to suggest the
possibility of a progressive expansion of rights under the Constitution
over time.

The Constitution was ratified soon enough, but not without strong
opposition from Anti-Federalists. There was little doubt that George
Washington would be the nation’s first president, but many Anti-
Federalists stood ready to scrutinize the new administration’s every step,
even as they acquiesced in the new Constitution. Thus, Washington and
his cabinet took the leading role in shaping the new government while
facing criticism and skepticism at nearly every turn. As Chapter 2
explains, President Washington’s ambitious Secretary of the Treasury,
Alexander Hamilton, launched an energetic program for centralization
of power in the national government. Although Hamilton believed that
this Federalist program implemented the goals of the framers of the
Constitution, opposition soon formed among elites and middling
politicians, as well as democrats and populists. Representatives of mar-
ginalized groups also sought to carve out roles for themselves under the
Constitution but with little success. Gradually the opposition to the
Federalists coalesced under the Republican label and in 1800 delivered
Jefferson to the presidency in the name of states’ rights and popular
sovereignty.

During the years of Federalist hegemony across the 1790s, the federal
courts played an auxiliary role in legitimating the Federalist reading of the
Constitution. After Thomas Jefferson’s election in 1800, however, the
cause of Federalist constitutionalism fell chiefly to the Supreme Court
under Chief Justice John Marshall. Chapter 3 shows that Marshall’s
Court not only defended capacious federal power, but, as important, used
the Court’s opinions to promote a distinctively legalist understanding of
the Constitution. That is, in the face of rising movements for states’ rights
and democratic control, the Court insisted that the judiciary was supreme
over the other branches and even over the sovereign people in interpreting
the Constitution. Moreover, according to Marshall, that document con-
stitutionalized judge-made, common law principles of contract and prop-
erty at the expense of the states’ and the people’s own understandings of
the public good. At every step, Marshall’s legalist campaign provoked
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resistance from the more-radical Republicans, who believed that the
people — not the judges and not the common law — held the final and
sovereign word on the meaning of the Constitution.

The Republicans, however, were never fully united. Although Jefferson’s
election in 1800 stood as important precedent for future efforts to organ-
ize a democratic party, the Republicans remained a loose movement
comprising everything from radical democrats to “moderates” who were
sometimes indistinguishable from Federalists. Chapter 4 shows how the
Republicans in power after 1800 struggled to establish an alternative to
Federalist constitutionalism. Under pressure from international crises, the
Federalist judiciary, and a Federalist remnant in Congress and the states,
the Jefferson Administration and subsequent Republican administrations
actually expanded federal power in important respects. In so doing, they
exacerbated the frustrations of the democrats and the firmest states’
rights men.

Chapter 5 begins the story of the democrats’ breakthrough. After the
War of 1812, the ascent of democratic culture did not mean the advent of
universal equality but, instead, triumphant claims to the hegemony of the
white man. The constitutionalism of the radical democrats came to dom-
inate the Republican movement, gradually converting the movement into
the Democratic Party and purging its more legalist and centralizing elem-
ents. As it did so, the democrats made clear that they read the Consti-
tution not only as democratic but as white and, of course, male. The
possibilities that many had seen in the Constitution for some measure of
rights for black Americans, for women, and for the Indian nations virtu-
ally disappeared in the “democratic” reinvention of the Constitution.

Chapter 6 tells the story of Indian status under the Constitution, an
important test case of the Marshall Court’s resistance in the 1820s to the
democratic, states’-rights reading of the Constitution. The climactic defeat
of the Marshall Court occurred in 1832 when the Court tried to defend
the residue of rights claimed by the Cherokee Nation against the aggres-
sions of Georgia’s people and government. In the teeth of a holding of the
Supreme Court, President Andrew Jackson and the State of Georgia made
clear that the Constitution and the laws would mean what the (white,
male) people, not the Court, said they meant.

The story concludes with the creation and entrenchment of the Demo-
cratic Party by Martin Van Buren and other leaders of the democratic
movement. This party would have been anathema to the framers of the
Constitution and to nearly all of the ratifiers, both because of the simple
fact that it was a permanently organized party and because it stood for a
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kind of radical democratic control and devolved federalism that seemed
dangerously similar to the structure that had failed so miserably in the
1780s. For some of the founding generation, but certainly not for all,
the horror of Van Buren’s Democratic Party would also have included the
starkness of its racism and its comprehensive exclusion of women, blacks,
and Indians from any meaningful place in the constitutional order.
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56 * “CUTTINGE ONE ANOTHERS THROATES”

from property disputes, quarrels, ethnic and religious hatreds, and
sexual assaults except the rate at which they occurred. In most cases,
the murderers believed their fellow colonists were out to steal their
property or had it in for them because of their class, nationality, or
faith. The sense that other colonists were adversaries—that society was
a war of all against all—put people on their guard and made them re-
Juctant to show weakness under any circumstances. The sense that fel-
low colonists were adversaries had an even more dangerous impact on
men who were deeply alienated or disturbed, like William Schooler
and John Stoddard. It gave them license to prey on their neighbors: to
take sex, money, or whatever else they wanted from those weaker than
they were. Only when colonists came to see one another in a different
light—as allies rather than antagonists—would these homicide rates
decline.

One of the most telling signs of the wariness and hostility with which
men approached one another was the rate at which they killed each
other with guns. Colonists were well armed, but, unlike their counter-
parts in most of Europe, most chose guns over swords or daggers.
Probably 60 percent of all households had at least one working gun.
Guns were essential tools in the colonies. Men used them to hunt, to
control vermin, and to defend themselves against Indians or people of
other nationalities. Few men owned handguns; they needed the range
and firepower that muskets afforded and the flexibility to fire shot or
slugs, depending on the target. Muskets had their limits as murder
weapons. They were inaccurate with slugs, impossible to conceal, and
difficult to load. But if the would-be murderer had time to prepare his
attack or had already loaded his gun for some other purpose, muskets
were usually deadly, in no small part because there was no good medi-
cal care for the wounds they inflicted. They were the preferred weap-
ons for killing not only Indians but also political rivals, trespassers, and
old enemies. Through 1675, 38 percent of homicides among unre-
lated colonists in New England and New Netherlands were commit-
ted with guns; the figure was probably 40 percent in Maryland. Guns
were not responsible for violence, which was rife among Europeans ev-
erywhere, but their availability may have made that violence more
deadly in colonial America.®!

The homicide problem among colonists was also exacerbated by in-
dentured servitude, which disrupted the social hierarchy more than

“CUTTINGE ONE ANOTHERS THROATES” + 57

any other institution in the seventeenth century. It forced formerly
free women and men to the bottom of the hierarchy and kept them
there for years as nearslaves. In most instances, indentured servants
and their owners got along well enough to see their contracts thrBugh,
but indentured servitude gave mistresses and masters extraordinary
power and deprived servants of basic rights. Some owners found ways
to lengthen their servants’ contracts through fraud or subterfuge.
Some deliberately kept servants hungry and then lengthened their
terms of service when they caught them stealing food. Some forced
themselves upon indentured women and lengthened the terms of
women who got pregnant.52

The injustices fostered by indentured servitude led servants to try to
get back at their owners in many ways: by stealing, burning buildings,
and assaulting their children sexually. But all too often the conflicts of
interest and expectation that the institution created turned lethal. In
the mid-seventeenth century, indentured servitude was responsible for
29 percent of all nonfamily, nonpolitical homicides among colonists
in New England, 50 percent in Virginia, and 67 percent in Mary-
land. Masters and mistresses expected high returns from their invest-
ments in servants, tried to wring those returns from servants as quickly
as possible, and had no long-term interest in their health or welfare.
Testimony from homicide cases also shows that a high proportion of
masters and mistresses distanced themselves from their servants psy-
chologically, habitually referring to them as whores or rogues and
scoffing at their pretensions to Christianity. Clearly, some masters felt
it necessary to dehumanize their servants, to put them beyond the
bounds of moral consideration and to deny them the status of civilized
human beings. The servants’ poverty was another strike against them.
As John Smyth, an early immigrant to Virginia, observed, “tempo-
ral possessions are the life of a man, and . . . by poverty they grow
contemptible.” This deliberate distancing of master from servant may
have contributed as much to the deadliness of the institution as the
conflicts of interest and expectation inherent in it.5

Some masters, like John Grammar, a tobacco planter in Maryland,
chose to balance their accounts by giving their servants too little to eat.
Other masters and mistresses killed servants unintentionally by work-
ing them to death. Some servants were singled out for abuse primarily
because they were chronically ill—not an infrequent occurrence in
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more men, some of them friends, some strangers, joined brawls that
ended in the deaths of one or more people.?!

During this period the North also witnessed another phenomenon
previously confined to the slaveholding South: murders committed by
bullies. Changing circumstances in the North produced a crop of men
who cultivated a reputation for toughness. They challenged people for
no reason at all, even women and strangers who had given no offense,
and attacked their victims if they did anything other than cower in
fear. These dominance displays usually happened in mixed company.
Drunken bullies tried to humiliate men in front of women or humili-
ated women as a way of humiliating the men accompanying them. In
Philadelphia Horatio Maloney walked up to a woman in a store and
insulted her in front of her companion, Samuel Mangan. Mangan
punched Maloney, and Maloney stabbed him to death. William Foster
insulted two female passengers sitting near him on a strectcar in New
York City. Avery Putnam told him to watch his mouth. Foster killed
him. James Rodgers and his friends, spilling out of a Manhattan tavern
at closing time, ran into a well-dressed couple, the Swansons, who
were on their way home from a social engagement. They insulted
Mis. Swanson repeatedly, and when her husband tried to protect her,
Rodgers knifed him.??

Gang members turned menacing behavior into an art form. They
tattooed their bodies like sailors, adopted nicknames like the “But-
cher,” “Satan,” and “Snake” (Snake was a Vermonter whose real name
was Cyrus Putnam). One bare-knuckle fighter named Snatchem, who
was a member of New York’s Slaughter House Gang, won notoriety as
the epitome of the northern bully. He was “a beastly, obscene ruffian”
who dressed like a pirate, carried two pistols in his belt and a knife in
his boot, and sucked blood from his victims’ wounds. He described
himself as a “kicking-in-the-head-knife-in-a-dark-room fellow,” and he
had a friend called Jack the Rat who would bite the head off a mouse
for a dime and a rat for a quarter.?

This new masculine style had been taking shape in the North since
the 1820s, but it was no longer confined to a few large cities, and the
new toughs did not stop at fighting. Like their southern counterparts,
they fought for the fun of it as well as for bragging rights, but from the
late 1840s through the Civil War they killed people frequently and de-
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liberately. Before this period fighting had resulted in only a few deaths
in the North, and those were inadvertent.

As nativism gained strength in the 1850s and gangs and volunteer
fire companies became ethnically less diverse, more fights pitted the
native-born against immigrants and Protestants against Gatholics. This
was especially true in Philadelphia, where fighting between native-
born and immigrant fire companies claimed at least nine lives between
the Mexican War and the Civil War. Yet much of the deadly violence of
this era had little to do with American-born or immigrant status. Like
other northerners, members of gangs and fire companies killed each
other to defend their standing among their peers. Bill “The Butcher”
Poole was the toughest fighter in New York City and the undisputed
champion of its nativist gangs. He became a prime target for anyone
who wanted to advance in the ranks of nativist toughs. He was eventu-
ally brought down by two native Tammany fighters.*

These homicides proliferated as the feelings and beliefs that had re-
strained lethal violence in the 1830s and early 1840s dissipated. They
were not an explicit response to the nation’s political crisis or the dis-
ruption of the North’s social hierarchy, as homicides motivated by ra-
cial, ethnic, class, and political hatred were. Men who engaged in such
violence left no evidence that they saw beyond the immediate causes
of their violent behavior, and although law-enforcement and other
government officials were well aware that everyday quarrels caused
most northern homicides, they cited nativistimmigrant hostility, drunk-
enness, and the proliferation of small weapons as the causes of the in-
crease in violence. But alcohol consumption was actually one-half to
two-thirds lower in the 1850s and 1860s than it had been in the 1820s,
thanks to the temperance movement; and although handguns and
knives made quarrels more deadly, together they were responsible for
only half of all fatalities, and they were as much a response to the rise
in homicide rates as a cause.*®

Property-related and vigilante murders were also on the rise. By
midcentury, strong county and township governments existed every-
where in the North except in Kansas and the Pacific Northwest. Law
enforcement and criminal courts were well established. Yet more men
—especially farmers—were taking the law into their own hands. In-
creasingly hostile to governments that did not promote their interests,

Compendium_Cornell
Page 0409



Case 3:17-cv-01017-BEN-JLB Document 1245-311 Filed 11/11/22 PagelD.12299 Page 174 of
[ ——

Encyclopedia
of the
American Constitution

LEONARD W. LEVY, Editor-in-Chief

Claremont Graduate School, Claremont, California

KENNETH L. KARST, Associate Editor -

University of California, Los Angeles

DENNIS J. MAHONEY, Assistant Editor

Claremont Graduate School, Claremont, California

MACMILLAN PUBLISHING COMPANY
A Division of Macmillan, Inc.
NEW YORK

Collier Macmillan Publishers
LONDON

Compendium_Cornell
Page 0410



Case 3:17-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12300 Page 175 of

231
#UNARITIES
GRAIUATE
SOVICR

o3 p a7

Copyright ©® 1986 by Macmillan Publishing Company
A Division of Macmillan, Inc.

All rights reserved. No part of this book may be reproduced or
transmitted in any form or by any means, electronic or

mechanieal, including photocopying, recording, or by any information
storage and retrieval system, without permission in writing from the
Publisher.

Macmillan Publishing Company

A Division of Macmillan, Inc.

866 Third Avenue, New York, NY 10022

Collier Macmillan Canada, Inc.

Printed in the United States of America

printing number
2 3 45672889 10

Library of Congress Catalog in Publicatien Data
Encyclopedia of the American Constitution.

Includes index.
1. United States—Constitutional Law—Dictionaries.

I. Levy, Leonard Williams, 1923- II, Karst,
Kenueth L. IIL Mahoney, Dennis J.
KF4548,E53 1986 342.73'023'03 86-3038

ISBN 0-02-918610-2 347.3022303

STAFF:

Charles E. Smith, Publisher

Elly Dickason, Project Editor

Morton I. Resenberg, Production Manager
Joan Greenfield, Designer

Compendium_Cornell
Page 0411



Case 3:17-cv-01017-BEN-JLB Document 124-1 Filed 11/11/22 PagelD.12301 Page 176 of
231

1744 STATE POLICE POWER

neutral vessels running the Union blockade of Confed-
erate ports could lawfully be captured and sold as
prizes. (See PRIZE CASES, 1863). American forces sent
to China to help suppress the Boxer Uprising of 1900
were engaged in war under Article of War 58, which
permitted courts-martial to try charges of murder
only “in time of war” (Hamilton v McClaughry,
1905). But although on June 10, 1949, a declared war
still existed between the United States and Germany
and Japan, the Supreme Court held that, since there
were no hostilities, that date was “time of peace” un-
der a similar Article of War (Lee v. Madigan, 1959;
the decision effectively overruled Kahn v. Anderson,
1921). The COURT OF MILITARY APPEALS and at least
one civilian court held that the Korean and Vietnam
conflicts, though not declared wars, were nonetheless
“war” under provisions of the Uniform Code of Mili-
tary Justice, which suspended the statute of limitations
and increased penalties for certain military offenses
in wartime (Broussard v. Patton, 1972; United States
v. Baneroft, 1953; United States v. Anderson, 1968).
But the Court of Military Appeals and the COURT
OF CLAIMS also held that only a declared war could
trigger a provision of the Code which gives courts-
martial JURISDICTION “in time of war [over] persons
serving with or accompanying an armed force in the
field.” The principle that emerges from examination
of these and many similar cases is that the existence
of a “state of war” depends principally on the amount
of violence, unless a holding that “war” existed would
raise serious constitutional questions, as by giving
courts-martial jurisdiction over civilians.

The question can, of course, be of profound impor-
tance, for war is chief among the great emergencies
that may be held to justify actions of the executive
and the legislature which would in normal times be
plainly unconstitutional. The most extreme example
is the Supreme Court’s refusal to strike down the 1942
exclusion of American citizens of Japanese descent
from the West Coast and their confinement in “reloca-
tion centers,” under an EXECUTIVE ORDER of Presi-
dent FRANKLIN D. RoOSEVELT, which had been rati-
fied by an act of Congress. (See EXECUTIVE ORDER
9066; JAPANESE AMERICAN CASES.) Asa general prop-
osition it may be said that the Supreme Court’s unwill-
ingness to hold unconstitutional the actions of the
President and Congress in such emergencies varies
in inverse ratio to the size of the emergency and the
decision’s chronological closeness to it. It has been
the practice of the Court to scrutinize emergency
measures much more closely and to give the executive
and legislature mnuch less leeway if the case reaches

the Court after the war is over. (See EX PARTE MILLI-
GAN, 1866; DUNCAN V. KAHANAMOKU, 1946.)
JosEpH W. BisHOP, JR.
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STATE POLICE POWER

The POLICE POWER of the states is one of the most
important concepts in American constitutional his-
tory; yet, like PRIVACY or FREEDOM OF CONTRACT,
its historic significance derives from usage and appli-
cation, not from the language of the Constitution it-
self. Nowhere in the Constitution does the term ap-
pear. :

In his Commentaries on the Laws of England
(1769) WiLLIAM BLACKSTONE provided a definition
of public police as “the due regulation and domestic
order of the kingdom, whereby the inhabitants of the
State, like members of a well-governed family, are
bound to conform their general behavior to the rules
of propriety, good neighborhood, and good manners,
and to be decent, industrious, and inoffensive in their
respective stations.” Some of the early American trea-
tises quoted this definition, but in fact it serves badly
as a guide to constitutional doctrine and governmental
realities in the United States in the 1790s or the early
nineteenth century. Nor was the Supreme Court
much more effective in providing guidance as to the
substance and limits of the police power. Chief Justice
JOHN MARSHALL verged perilously near outright tau-
tology in GIBBONS V. ODGEN (1824), when he referred
to the police power of the states as “that immense
mass of legislation, which embraces every thing within
the territory of a State, not surrendered to the general
[national] government,” and as the “acknowledged
power of a State to regulate its police, its domestic
trade, and to govern its own citizens.” Left entirely
open, of course, was the matter of what indeed had
not been “surrendered” in the way of state powers
as well as the matter of what was “acknowledged”
as a legitimate part of residual state SOVEREIGNTY
in light of the Constitution. The Court itself, clearly,
would acknowledge positive powers and define. the
terms of “surrender.” As late as 1847, in his opinion
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in the LICENSE CASES, Chief Justice ROGER B. TANEY
was referring to the state police power in terms that
hardly improved upon Marshall’s, so far as specificity
was concerned, but that at least had a more positive
(if not to say sweeping) rhetorical thrust: that power
was, Taney declared, “nothing more or less than the
powers of government inherent in every sovereignty
to the extent of its dominions.” Not until the post-
Civil War years, when FOURTEENTH AMENDMENT liti-
gation paraded state regulatory laws before the Su-
preme Court for review, did the Court begin to grap-
ple more tellingly with the problem of definition.
Even in contemporary fimes, however, fitting the po-
lice power into the constellation of constitutional ideas
has remained one of the Court’s most perplexing con-
cerns. There was as much critical acumen as despair
in Justice WILLIAM O. DOUGLAS’s plaint, in Berman
v. Parker (1954), that “an attempt to define its reach
or trace its outer limits is fruitless, for each case must
turn on its own facts.” In the last analysis, Douglas
contended, “the definition is essentially the preduct
of legislative determinations. . . .”

The Marshall and Taney approach to definition of
the police power was sufficient, in a sense, because
it sought only to place some sort of label on the powers
that remained with the states once the Court had
determined the legitimate reach of the CONTRACT
CLAUSE and of the COMMERCE CLAUSE; the police
power was what the states had left when such deter-
minations had been made. From the standpoint of
state lawmakers, however, the approach of the two
great Chief Justices was not at all sufficient. First, it
did not make even the most basic conceptual distinc-
tions among the fundamental types of governmental
‘power; and so defining the police power as coexten-
sive with sovereignty meant that police subsumed the
powers of taxation and EMINENT DOMAIN. Second, the
Marshall-Taney approach did not come to grips with
power and its legitimate reach in a positive sense.
What were the sources of state authority in its exercise
of sovereign power? On what basis could a state court,
Afor example, weigh the legitimacy of a regulatory law
leven if clearly not beyond the bounds set by federal
-contract clause and commerce clause rules) against
:state constitutional limitations such as those prohibit-
Ihg TAKINGS without JUST COMPENSATIONP
+ It fell to one of the nation’s greatest state judges,
hief Justice LEMUEL SHAW of Massachusetts, to pro-
uce a doctrinal exposition on the police power that
would establish the frameworl for subsequent adjudi-
ation and debate. Shaw’s formulation was set forth
in Commonwealth v. Alger (1851), in which the Massa-
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chusetts high court upheld as a proper exercise of
“the police power” (so explicitly called) a statute that
forbade construction of any wharf in specified areas
of Boston harbor. Shaw’s great achievement was two-
fold. He broke out of the cul de sac to which Marshall
and Taney had driven, addressing the legitimacy of
the police power in terms liberated from boundaries
set by commerce and contract clause doctrine; and
he offered a jurisprudential foundation for positive
governmental action. .

Shaw conceded at the outset that the police power
challenged head-on any efforts to tame it and bring
it within bounds. Yet, while it was “not easy to mark
its boundaries, or prescribe limits to its exercise,” the
police power must be acknowledged as superior in
some reasoned way to private rights and claims. It
was 5o, Shaw contended, as “a settled principle, grow-
ing out of the nature of well-ordered civil society.”
And so he turned to the task of giving substance to
what the Supreme Court had lately termed “the po-
lice power belonging to the states, in virtue of their
general sovereignty” Justice JOSEPH STORY in PRIGG
v. PENNSYLVANIA, 1842). One of the foundations of
that power was the COMMON LAW rule sic utere tuo
ut alienym non laedas (use your own property in
such manner as not to injure that of another). Histori-
cally, the rule had been invoked to justify private nui-
sance and PUBLIC NUISANGE actions alike; in either
way, however, it had been used in essentially defen-
sive modes. Shaw linked the sic utere concept with
a positive abligation of government to impose a sys-
termn of reasonable restraints on private property uses.
“Rights of property,” he contended, are properly sub-
ject “to such reasonable restraints and regulations es-
tablished by law, as the legislature, under the govern-
ing and controlling power vested in them by the
Comnstitution, may think necessary and expedient.” As
Leonard W. Levy, the biographer of Shaw, has shown,
Shaw thus advanced doctrine well beyond the old
common law framewaork; aithough Shaw held out the
possibility of judicial overturning of laws that were
not “reasonable” and violated private VESTED RIGHTS,
he stressed the propriety of the legislature’s acting
when necessary and expedient to impose restraints
for the public good.

But Shaw also undertock to define a related, yet
in some measure conceptually distinct, foundation for
the police power: the concept of “rights of the public.”
Thus Shaw insisted on the “expediency and necessity
of defining and securing the rights of the public,” and
elsewhere on “the acknowledged public right.” Even
acts not necessarily punishable by common law might
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properly be declared illegal by regulatory legislation,
Shaw wrote, “for the sake of having a definitive,
known and authoritative rule which all can under-
stand and obey.” Thus, from the Shaw court in 1851,
American police power doctrine emerged in its essen-
tials. As in an earlier decision in 1837 (Commonwealth
. Blackington), Shaw asserted the legislature’s power
to act for the public good to be “the general rule,”
whereas restraint of the legislature should be the “spe-
cific exception.”

The next step in elaboration of police power doc-
trine was the specification of positive purposes, more
detailed than the public good or “rights of the public”
broadly stated, for which the power would justify reg-
ulatory legislation. Early efforts at specification along
these lines, before Shaw reformulated the whole issue,
had tended simply to codify the common law catego-
ries of behavior and property uses constituting nui-
sance. (Such, for example, is what one finds in Chan-
cellor JAMES KENT’s Commentaries.) Here again, the
arsenal of the cornmon law held an instrument poten-
Hally powerful—the principle salus populi suprema
lex (the welfare of the people is the supreme law),
which in the seventeenth and eighteenth centuries
in England had often been invoked to assert the ple-

nary powers of Parliament restricted only by accumu- -

lated constitutional liberties. In an influential Ver-
mont decision, handed down three years after Shaw’s
great effort, Chief Justice Isaac Redfield declared that
“the general comfort, health, and prosperity of the
State” warranted state regulatory powers on the same
basis of power as “resides in the British parliament,
except where they are restrained by written constitu-
tions” (Thorpe v. Rutland Railroad, 1835).

In some other state courts, judges proved reluctant
to endorse wholly such broad definitions of legitimate
intervention; yet even these more conservative jurists,
while looking for principles on which to support JUDI-
CIAL REVIEW, contributed to specification of the bases
of positive authority. Thus one of the Michigan judges
in People v. Jackson & Co. (1861) contended that pow-
ers “which can only be justified on [the] specific
ground” of the police power or general legislative
power must be “clearly necessary to the safety, com-
fort and well being of society.” This line of reasoning
was reflected in the 1877 decision of the Supreme
Court in BosToN BEER Co. V. MASSACHUSETTS, in
which Justice JoSEPH P. BRADLEY stated for the Court
that a PROHIBITION statute against sale of aleoholic
beverages did not violate the rights of a brewery com-
pany, for clearly such legislation was warranted under
the police power: “However difficult it may be to ren-
der a satisfactory definition of it,” Bradley wrote,

“there seems to be no doubt that it does extend to
the protection of the lives, health, and property of
the citizens, and to the preservation of good order
and the public morals.”

Two other doctrinal arguments found their way
into antebellum state jurisprudence on the police
power. The first, which was rooted in the notion that
the power was part of the residuary sovereignty and
of legislative authority comparable to that of Parlia-
ment, was that the police power was inalienable. That
is, states could not bargain away their power—and
obligation—to look after the public interest. (See IN-
ALIENABLE PovLice POWER.) The second, a pragmatic
strain that would doubtless frighten those who be-
lieved that vested rights in property deserved more
rigid protection, was the view that the police power
needed to be consonant with the changing character
and needs of the society. This latter, expansive view
of the police power found vivid expression in decisions
of the 1850s upholding new regulations which permit-
ted railroads to use the public streets to gain access
to urban centers. How the imperatives of material
progress inspired this expansive doctrine was illus-
trated in the language of an Illinois decision in 1859
(Moses v. Railroad) declaring that to deny a railroad
the use of public streets, “no matter how much the
general good may require it, simply because streets
were not so used in the days of Blackstone, would
bardly comport with the advancement and enlighten-
ment of the present age.”

Although the antebellum state courts had provided
ther with a doctrinal foundation for expanded regula-
tory-initiatives, the state legislatures in fact were slow
to extend the range or increase the intensity of regula-
tion. Still, grist for judicial mills was provided by laws
that were challenged in the long-established areas of
state intervention—that is, in such matters as the regu-
lation of streams to protect navigation and fisheries,
marketing regulations and standards, laws requiring
the fencing-in of livestock, rudimentary safety legisla-
tion (especially against fire dangers), and the control
of operations on public works such as bridges, high-
ways, and canals. In the late 1840s and the 1850s,
police-power measures proliferated as both the regu-
lation of railroad operations and prohibition of alco-
holic beverages became common. Astute lawyers
were quick to resist expansive claims for the police
power, especially when they limited the freedom that
powerful economic interests enjoyed in the use of
their property. Prior to 1833, challenges to the police
power were often based on the Fifth Amendment
as well as on comparable provisions of the state consti-
tutions; but the decision of BARRON V. BALTIMORE
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cut off that line of defense for propertied interests.
Still, lawyers continued to rely on the DUE PROCESS
provisions of state constitutions; and they contended
regularly that regulations took away the value of pri-
vate property without just compensation—in other
words, that the regulations effectively were “takings”
and amounted to INVERSE CONDEMNATION. Despite
the doctrinal contribution of Chief Justice Shaw and
others in the 1850s, moreover, lawyers resorted com-
monly to the view that only uses of property that
were actionable under the common law (as noxious
uses, nuisances, or trespasses) could be reached by
state regulations. In few cases did courts respond fa-
vorably to such arguments. Still, the intellectual and
to some degree political groundwork was thereby laid
for future attacks on the police power.

Adoption of the Fourteenth Amendment gave new
impetus and hope to defenders of private property,
who presented arguments in the courts that the PRIVI-
LEGES AND IMMUNITIES clause and the due process
clause alilke afforded new protections against inter-
ventions under the police power. Simultaneously with
adoption of the amendment, in 1868, came publica-
tion of THOMAS M. COOLEY’s treatise, Constitutional
Limitations, in its first edition. Of basic importance
to Cooley’s view of the limitations that ought to con-
fine the power of state legislatures was his premise
that the “due bounds of legislative power” were not
set alone by “express constitutional provisions.” The
implied limitations that he believed ought te apply
all hinged on a generalized “due process” concept.
Due process, he contended, forbade enactment of

" what he termed “class legislation” (laws imposing bur-
dens or granting privileges Lo specific groups or inter-
ests that were arbitrarily singled out instead of being
“reasonably” classified). Moreover, his genercus defi-
nition of due process would forbid laws that were
“arbitrary and unusual [in] nature,” and as such “un-
known to the law of the land.” The champions of
laissez-faire, if given reason for optimism by the Four-
teenth Amendment and the views in Cooley’s treatise,
were provided with a source of unbounded joy by
publication in 1886 of CHRISTOPHER G. TIEDEMAN's
Limitations of the Police Power in the United States.
Tiedeman’s great contribution was his attempt to turn
the clock back altogether, to negate the principal con-
tribution the Shaw Court had made in Alger, by resur-
recting wholesale the doctrine that the old common
law limits also constituted the proper limits of the
. positive police power. In effect, Tiedeman attempted
to fuse the concept of due process, in the Constitution,
with the traditional commeon law limits of sic utere.
“ By the late 1870s, the Supreme Court itself had be-
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come divided on the crucial question: how far could
state regulation go in limiting the actions of private
persons and corporations in the marketplace?

The subsequent battle was not confined to the
courts; it extended to the legislatures and the political
hustings. Indeed, the question of regulatory power
was at the very vortex of the storm in both national
and state politics for three-quarters of a century.
Three issues were involved in the debates. The first
was whether specific types of regulatory actions by
government abridged, unconstitutionally, what came
to be called FREEDOM OF CONTRACT. The second was
whether the courts or, instead, the legislatures were
supreme in determining whether specific regulations
were constitutionally permissible. Finally, there was
the issue of what standards the courts should apply
generally—if indeed the judicial branch had the
power to review specific regulatory measures—to dis-
tinguish constitutional measures from those that were
unconstitutional. All' these issues centered on the
rights of property.

Supreme Court doctrine continued to echo pre-
Civil War formulations, even expanding them (rhe-
torically, at least) at the height of conservative, prop-
erty-minded influence on the Court. Thus in Barbier
v, Connolly (1884) Justice STEPHEN J. FIELD declared
that neither the Fourteenth Amendment nor any
other “was designed to interfere with the power of
the State, sometimes termed its police power, to pre-
scribe regulations to promote- the health, peace,
morals, education, and good order of the people, and
to legislate so as to increase the industries of the State,
develop -its resources, and to add to its wealth and
prosperity.” Going as far, but in terms perhaps even
more open-ended and expansive, Justice JOHN MAR-
SHALL HARLAN asserted in Chicago, Burlington &
Quincy Ratlway v. Commissioners (L906) that the le-
gitimate police power of the state “embraces regula-
tions designed to promote the public convenience or
the general prosperity, as well as regulations designed
to promote the public health, the public morals or
the public safety.” Despite such assertions of legiti-
macy for regulatory power, virtually every new or
proposed regulation threatening to impose costs or
restraints on private interests met with resistance in
the state legislatures and the courts. Regulation varied
in scope and effectiveness, from one state to another.
The latitude and potential for diversity within the
legal system offered by FEDERALISM was never more
apparent. Nonetheless, the emergent industrial order,
the rapid growth of population and absorption of mil-
lions of immigrants, urbanization, and the social dislo-
cations that attended the acceleration of technological
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change and the growth of large-scale firms with enor-
mous leverage over their employees and markets all
served to focus political and legislative attention on
expansion of the states” regulatory activities. Soon the
courts were crowded with cases challenging regula-
tive innovations,

The threshold question, of course, was whether leg-
islative discretion should be permitted or whether the
courts should impose constitutional standards that
went to questions of substance such as “reasonable-
ness.” Before the Civil War, “due process” had been
understood as referring to procedural requirements
(right to a FAIR HEARING, specification of procedural
steps and forms, NOTICE, and the like). In the 1870s,
counsel in both the SLAUGHTERHOUSE CASES of 1873
and Munn . Illinois and the other GRANGER CASES
of 1877 argued that state regulatory legislation should
be overturned on grounds of “due process” depriva-
tion now defined as deprivation of substantive rights
in violation of the Fourteenth Amendment. However,
the right to regulate private interests, the Court de-
clared in Munn, is one “which may be abused,” to
be sure; but “for protection against abuses by legisla-
tures the people must resort to the polls, not to the
courts.”

Within a short time, though, the Court reversed
itself and began to review state legislation under the
police power with a view toward deciding whether
“abuse” had occurred. Expansion of the concepts of
SUBSTANTIVE DUE PROCESS and freedom of contract,
in the hands of a Court whose personnel and social
philosophy had changed radically by the 1890s,
brought the Court into the business of acting regularly
as censor of legislation on substantive grounds. De-
spite the continued ascendancy in national politics
of Republican and conservative-Democratic regimes
that resisted pressures for sweeping social-reform leg-
islation, still a flood of new state legislation came forth
in such areas as municipal public health, franchise
law affecting public utikities, factory and mining
safety, maximum hours, child labor, building codes,
and railroad safety and operating practices. Neither
the state courts nor the Supreme Court lacked for
opportunities to play the role of censor and apply
the new substantive due process reading of the Four-
teenth Amendment,

"Thus the courts turned to the last of the great ques-
tions regarding constitutional definition of the police
power and its limits in the post-Civil War era; the
question of standards or formulae for determining
constitutionality. One of those standards emerged
early in the period—ironically, in Munn v. Illinois,
in which the new Fourteenth Amendment claims
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were decisively rejected by the Court. In deciding
the case, however, the Court set forth the new princi-
ple of AFFECTATION WITH A PUBLIC INTEREST, as-
serting that warehouses and railroad companies were
subject to regulation because they were virtual
monopolies. They were comparable to bridges and
ferries, long held by the common law to be a special
category of business dedicated to service to the public,
standing athwart essential lines of commerce and
travel. Citizens were compelled, in effect, to resort
to them; hence they were classified by the Court as
being in the regulable category. The “affectation”
doctrine was a Trojan horse, If there was a line to
be drawn between businesses regulable because of
their essential character—that is, because the public
was compelled to use them for vital activities—then
on the other side of that line were types of business
inmune from regulation. Such was the logic of Munn,
In later years, the Court struck down a great variety
of state regulatory laws on the grounds they were
aimed at businesses not affected with a public interest.
Indeed, not until 1934 in NEBBIA v. NEW York did
the Court finally abandon the affectation distinction,
ruling that a state could properly regulate any eco-
nomic interest. “It is clear,” the Court declared, “that
there is no closed class or category of businesses af-
fected with a public interest.”

“Freedom of contract” similarly served as a stan-
dard for the Court to strike down regulatory legisla-
tion. Thus in LOCHNER v. NEW YORK (1905) and Ap-
KINS V. CHILDREN’S HOSPITAL (1923), as well as in
other decisions, the Court invalidated various state
laws that regulated the terms of industrial employ-
ment. Like the “affectation” standard, however, the
freedom of contract formulation as a restriction on
the police power was destined to be discarded in the
course of the New Deal period of the Court’s history.

Other limitations on state exercise of the police
power proved to be more enduring. They are, in part,
the limitations rooted in the older, antebellum con-
cept of due process as a procedural concept, rein-
forced by the terms of the EQUAL PROTECTION clause
of the Fourteenth Amendment. Not only the Supreme
Court but also the state courts—both in periods when
many courts were inclined to invalidate social-reform
legislation on the grounds of freedom of contract and
in periods when they were more inclined to be defer-
ential to legislatures—have contributed to the formu-
lation of continuing restraints on the police power.
Thoroughly accepted in American constitutional
law, in recent decades, is Justice OLIVER WENDELL
HoLMES’s warning, in Noble State Bank v. Haskell
(1911), that regulatory legislation by its definition will
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“more or less limit the liberty of the individual or
. . . diminish property to a certain extent”—but gov-
ernment would be paralyzed if such limitations should
regularly fall afoul of constitutional objections. Yet
Holmes himself conceded in his opinion in the contro-
versial case of Pennsylvania Coal Company v. Mahon
(1922) when the Court invalidated a Pennsylvania law
curbing mining companies’ property rights in an effort
to save urban structures from collapsing, that there
must be some definable “limits” to the police power:
“While property may be regulated to a certain extent,
if regulation goes too far it will be recognized as a
taking.” Thus a line must be drawn between the police
power, which permits diminution of property or lib-
erty, and the power of eminent domain, which autho-
rizes a taking only for a public purpose and on pay-
ment of adequate compensation.

To this specific consideration of when regulation
encroaches on the realm of eminent domain taking,
the Supreme Court and state courts have welded the
more traditional procedural concerns. Exemplary of
the latter was the doctrine of the Tennessee high court
in Vanzant v. Waddel (1829) to the effect that to
be valid a regulation must be “a general public law,
equally binding upon every member of the commu-
nity . . . under similar circumstances.” Chief Justice
Shaw of Massachusetts elaberated the theme in deci-
sions upholding forfeiture of property deemed un-
wholesome or a PUBLIC NUISANCE, but requiring
TRIAL BY JURY and judicial process. So long as the
legislature established a precise statutory rule, applied
it evenhandedly, and provided traditional procedural
safeguards, the Shaw court would uphold police
power regulation. Later, from the Supreme Court
opinion in MUGLER v. KANSAS (1887), came the for-
mulation that to be valid a police power regulation
must have a “real or substantial relation” to pub-
lic health, morals, safety, and welfare; and in 1936
{Treigle v. Homestead Association) the Court also de-
clared that a regulation must be enacted “for an end
~which is in fact public and the means adopted must
be reasonably adapted to the accomplishment of that
“end.” These considerations of due process, too, have
. survived even though the restraining concepts to
which they were once wedded-—the “affectation”
dea, and substantive due process concepts such as
udicial determination of reasonableness—have
argely been stripped from them.

In recent times, and particularly since the expan-
sion of the positive state in the New Deal era, constitu-
tional challenges to the police power have come to
4 focus on the question of how much administrative
discretion ought to be allowed to state regulatory
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agencies. Agricultural marketing commissions, fish
and game control agencies, mining-safety authorities,
factory inspection boards, fire- and building-code en-
forcement agencies, air and water pollution control
boards, and other regulatory agencies of government
have been held to standards of administrative due
process. Their substantive powers of regulation, how-
ever, have been generally upheld broadly by state
and federal courts.

Emblematic of modern police power issues in the
law is the history of land-use ZONING. Even prior to
the decision in 1926 of EUCLID v. AMBLER REALTY,
in which the Supreme Court upheld zoning that ex-
cluded industrial use, several of the states’ appellate
courts had validated such legislation. In each instance,
they rejected claims that property owners had suf-
fered from an effective “taking,” hence ought to be
compensated. As the Supreme Court itself noted in
Euclid, such regulations a half century earlier “proba-
bly would have been rejected as arbitrary and oppres-
sive”; now they were found necessary and valid be-
cause they were consonant with the magnitude of
emergent industrial and urban problems. As the Cali-
fornia Supreme Court declared in Miller v. Board of
Public Works (1925), widely cited in other cases in-
volving expansion of administrative discretion: “The
police power, as such, is not confined within the nar-
row circumspection of precedents, resting upon past
conditions which do not cover and control present-
day conditions. . . . [It] is elastic and, in keeping with
the growth of knowledge and the belief in the popular
mind in the need for its application, capable of expan-
sion. . .. :

The presumption of constitutionality against claims
based on due process was explicitly stated in opinions
of the Supreme Court again in the 1930s, echoing
the majority’s views in Munn. In Nebbia, for example,
the Court not only laid to rest “affectation with a pub-
lic interest” as a limitation on the police power; it
also held that a regulation should be accorded “every
possible presumption . . . in favor of its validity . . .
unless palpably in excess of legislative power.” When
the Court upheld a statute regulating prices charged
by employment agencies, in OLSEN v. NEBRASKA
(1941), it couched its holding in terms that made its
new posture unmistakable: “We are not concerned,”
wrote Justice William O. Douglas, “with the wisdom,
need, or appropriateness of the legislation. . ... There
is no necessity for the state to demonstrate before
us that evils persist.” In FERGUSON v. SKRUPA (1963)
the Court refused to strike down a state law that pro-
hibited anyone from engaging in the business of debt-
adjusting except as incidental to the practice of law.
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Justice HUGO L. BLACK, writing for the Court, ac-
knowledged that good arguments doubtless could be
made for the social utility of the activity thus re-
stricted. But he concluded that though the regulation
might be “wise or unwise,” this substantive issue was
not the Court’s concern; it belonged to the state legis-
lature. In Agins v. Tiburon {1980) a municipal zoning
ordinance severely limited development of open-
space lands; the Court again upheld a sweeping use
of the police power and turned away due process argu-
ments against the ordinance. So long as even a greatly
reduced use of the land was permitted, the Court
ruled, claims that “justice and fairness” had been de-
nied would not be upheld. Although the Court still
imposed commerce power limitations on the states’
regulatory activities, by the 1980s it seemed that the
presumption of constitutionality against due process,
contract clause, and inverse condemnation claims was
firmly entrenched.

A decision ostensibly on a narrow technical point
yet vitally important for expansion of discretionary
power’s real-life effectiveness was Morrissette ©.
United States (1951). In this decision the Court reaf-
frmed state court rulings dating back to pre-Civil War
years that when criminal penalties are used to enforce
police power regulations regarding “public health,
safety and welfare,” the state is not constitutionally
required to prove criminal intent, as in ordinary crimi-
nal cases.

In response to the emergence of the modern state
police power, there has been abundant scholarly de-
bate and legal controversy regarding its impact on
private economic rights. Some have welcomed the
enlarged regulatory power and administrative discre-
tion, declaring them to be indispensable in the com-
plex world of modern economic and social change.
These same features of the modern police power have
been condemned heatedly by others, however, as un-
fair in their application. That eminent domain takings,
which do require compensation, and actions under
the police power, which do not, are on 2 continuous
spectrum of state power has long been recognized.
Numerous scholarly formulations have been offered
to distinguish the two powers. The classic distinction
was given in ERNST FREUND's great treatise, The Po-
lice Power: Public Policy and Constitutional Rights,
published in 1904. Freund contended that “the state
takes property by eminent domain because it is useful
to the public, and under the police power because
it is harmful.” Modern critics of the expanded police
power and the positive state deplore restrictions upon
uses of property that impose costs upon a private
owner in order to benefit the public, rather than to
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prevent harm to the public; thus, the person pre-
vented from building on his or her land where it
stands in the flight path of an airport’s runway is said
by these critics to be harmed unfairly, forced in effect
to bear alone the cost of a public benetit.

There are some, indeed, who take a hard-line posi-
tion on the police power by arguing that virtually
all restraints—but certainly those that deprive private
property OWners of what previously had been “reason-
able expectations” of use and profit from regulated
property——ought to be accompanied by reasonable
compensatiorn. Only the narrowest sort of regulation,
based on common law nuisance and sic utere doctrine,
would be exempt as these property-minded conserva-
tives formulate their theory. The possibility that pa-
ralysis of the regulatory process might be caused by
the sheer volume of government compensation pay-
ments required by this theory s a source of satisfaction
rather than dismay to the most doctrinaire proponents
of this view. Posed against it, and in favor of a defini-
tion of police power broad in its terms and consonant
with recent decisions, is a theory that when govern-
ment undertakes the role of “enterpriser” (creating
parks, building highways, sponsoring rban renewal
projects) it ought to compensate owners whose prop-
erty is taken or damaged; but in its role as “arbiter”
of contending social interests, as Joseph Sax has writ-
ten, its actions for regulation of private uses of prop-
erty should require no compensatiorn. Other commen-
tators, taking a middle position, urge that courts
should give fresh recoguition to considerations of
“fairness” ‘m these matters—for example, guarding
against the possibility of a property owner’s becoming
the victim of more O less systematic deprivation, and
also distinguishing degrees of harm and damage to
the private owners affected by a STATE ACTION. These
commentators also urge that administrators and legis-
lators should be aware of “demoralization costs” when
1o effort is made to ameliorate the suffering of those
hit hardest by regulatory activities.

The conflict between claims of the public under
the police power and the claims of private property
thus constitutes one major area of constitutional adju-
dication and current debate. Another area, no less
turbulent and controversial, is the conflict between
the police power and personal freedoms. Virtuaily all
confrontations between persons and the state on mat-
ters of FREEDOM OF SPEECH, FREEDOM OF THE PRESS,
FREEDOM OF ASSEMBLY, SEPARATION OF CHURCH
AND STATE, or diserimination based on sex oY religion
or race are confrontations involving the police power.
The whole corpus of constitutional doctrine based on
the BiLL OF RIGHTS and on the Fourteenth Amend-
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ment, in this area, together with such federal statutes
as the various CIVIL RIGHTS acts, serve as a compre-
hensive set of limitations upon exercise of the state
police power. The states remain free, however, to im-
pose a higher standard in regard to constitutional lib-
erties than is required by prevailing Supreme Court
doctrine based on the federal Constitution.

As the uses of the federal regulatory powers have
expanded, especially since 1933, there has been in-
creasing need for the courts to examine the question
of PREEMPTION—that is, the supersession of state laws
when federal regulation has occupied a given policy
area. In cases such as PARKER v. BROWN in 1943,
and Florida Avocado Growers v. Paul twenty years
later, the Supreme Court has upheld state marketing
regulations affecting agricultural products even
though both federal antitrust regulation and federal
farm policies presented serious preemption questions.
In the fields of labor law and transportation regulation,
however, the Court has been more inclined to curb
the scope of state activity in fields regulated by federal
statutes and administrative regulations. Since the mid-
1960s, a wave of consumer-oriented, industrial safety,
and environmental legislation enacted by Congress
has brought national power intc regulatory areas pre-
viously occupied largely by state law. These initiatives
hae occasioned considerable litigation centering on
preemption and congressional intent. In a few in-
stances, the new federal statutes specifically authorize
imposition of higher regulatory standards by individ-
ual states; other statutes have provided for federal
preemption after a specified period, in states that do
not meet certain minimum standards of regulation
and enforcement.

The complexities of the preemption issue in mod-
ern constitutional law concerning the state police
power are emblematic of the differences between
government intervention in the present day and in-
tervention on the modest scale of the eighteenth and
nineteenth centuries. In 1836 Justice Joseph Story
sumrnarized the limited functions of the state in his
day: to protect the persons and property of citizens
from harin, to guard personal rights; to establish courts
of justice and enforce laws against crimes, to enforce
contracts, and lo encourage moral behavior. These
functions, together with state promotion of economic
development, were justified because they were “con-
ducive to the strength and the happiness of the peo-
ple.” What Story could not anticipate—and what is
at the core of the modern constitutional history of
the state police power—is the enormous expansion
of regulatory activity and the accomnpanying shift to-
ward enlarged administrative discretion in the mod-
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ern state. Recent decisions and treatises are no longer
much concerned with issues concerning the legiti-
macy of the police power as such issues were defined
in Field’s and Cooley’s day, or even in the early years
of the New Deal. Nonetheless, changing values as to
equality, fairness, and rights of the public—and, to
an increasing degree in the 1980s, a revival of issues
concerning efficiency criteria and the wisdom of regu-
latory policies—continue to be expressed both in pol-
icy debates and in scholarly dialogue on the place
of the state police power in the constitutional system.

HARRY N. SCHEIBER
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STATE REGULATION OF
COMMERCE

When the Framers of the Constitution granted Con-
gress the power “lo regulate Comrnerce with foreign
Nations, and among the several States, and with the
Indian Tribes,” they did not specify what regulatory
powers were to be left to the states. Did they intend
simply to grant a power to Congress which left the
states free to regulate until such time as Congress
acted? Were states restrained only from enacting stat-
utes inconsistent with federal statutes? Or was the
grant of power to Congress intended to be exclusive,
forbidding the states to regulate commerce among
the states even though Congress had not acted?
These questions troubled the Court several times
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actions to the world and facilitate the forging of necessary commercial,
diplomatic, and military relations with European bankers and nations.?”
The soon-to-be-famous English radical, Thomas Paine, had urged as much
in arguing that “were a manifesto to be published and dispatched to for-
eign Courts, setting forth the miseries we have endured, and . . . declaring
at the same time, that not being able any longer to live happily or safely,
under the cruel disposition of the British Court,” such that we are forced
to declare our independence, it “would produce more good effects to this
Continent, than if a ship were freighted with petitions to Britain.”?® And a
few months later, in mid-May 1776, a Virginia resolution directed Richard
Henry Lee to propose that the Congress declare independence (as it did
on July 2, 1776). More particularly, Lee was instructed to give “the assent of
this Colony to such declarations, and to whatever measures may be thought
proper and necessary by the Congress for forming foreign alliances.”?
Thus, one recent commentator feels confident in concluding that the Dec-
laration, when issued, was above all else a “foreign-policy statement.”
The Declaration did serve important domestic functions, in particular
raising the stakes in negotiating a return to British sovereignty with a
high-level British delegation on its way to New York.# But it was more a
document in foreign affairs than one that addressed the domestic politi-
cal situation or novel philosophical matters.*?

In the best record we have of the congressional debate, Jefferson re-
called that it centered on the need to facilitate foreign contacts and aid,
and on selecting the most propitious time for declaring independence in
order to meet this need. He wrote “that a declaration of Independence”
was necessary because it “alone could render it consistent with European
delicacy for European powers to treat with us, or even to receive an Am-
bassador from us.”# The two most essential architects of American inde-
pendence, Richard Henry Lee and Samuel Adams, agreed with Jefferson,
the Revolution’s most valued penman (once that role was ceded by its first
possessor, John Dickinson).% Writing to Joseph Hawley on April 15, 1776,
Adams argued that “no foreign Power can consistently yield Comfort to
Rebels, or enter into any kind of Treaty with these Colonies till they de-
clare themselves free and independent.” As Stephen Lucas has pointed out,
Adams thus stated his realization that “the crucial factor in opening the

8 way for foreign aid was the act of declaring independence. . . . The Dec-
laration reinforced the perception that the conflict was not a civil war.”
Similarly, Lee too knew the rules of international relations, in writing on
June 2, 1776, that “it is not choice then but necessity that calls for inde-

| pendence as the only means by which foreign alliance can be obtained.”#
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accompanying a turn to natural rather than constitutional law in Amer-
ica’s defense of its corporate political rights in the evolving imperial con-
flict. The Continental Congress made a calculated gamble when it de-
clared that in accord with “the immutable laws of nature, the principles of
the English constitution, and the several charters or compacts . . . the in-
habitants of the English colonies in North-America . . . have the follow-
ing RIGHTS . .-. they are entidled to life, liberty and property.” At this still
relatively early juncture, in 1774, it was well understood that the modest
inclusion of natural grounds along with copious civil ones in defense of
American corporate rights was a risky maneuver that was sure to em-
bolden domestic and overseas radicals and offend many suspicious mem-
bers of Parliament with its extra-constitutional and thus necessarily sepa-
ratist innuendos. Not surprisingly, the mere mention of natural law (to
say nothing of rights) in this document deeply divided Congress.*?

It did so principally because the delegates were formally committed by
their instructions to seek a reconciliation with the king and his ministers
(under the colonists’ admittedly atavistic and monarchical understanding
of the British imperial constitution).’ Any use of the language of natu-
ral law or rights—the words closely linked in the eighteenth century with
international claims of national sovereignty—they knew could only lessen
that possibility. As Adams reported, on September 22, the grand commit-
tee considering America’s rights, unable to decide whether to include any
mention of natural rights, asked the Congress as a whole for its opinion.
And “two days afterwards it was determined, against the views of Mr.
Adams, that nothing should be said, at that time, of natural rights. This
is said to have been caused by the influence of the conservative Virginia
members, still anxious to avoid stumbling-blocks in the way of a possible
return of good feeling between sovereign and people.”' In a debate still
circumscribed by British constitutional claims on both sides, with Amer-
icans seeking in fact to resurrect a monarchical form of constitutionalism

‘that placed them in opposition to British Whigs,'?? making use of natu-
ral law or rights seemed to a majority of delegates dangerously premature,
even in late 1774, likely to alienate the king and ultimately to lead to sep-
aration, and thus unwarranted and undesirable.

The sober New Yorker James Duane, for instance, greatly preferred
“grounding our Rights on the Laws and Constitution of the Country from
whence We sprung and Charters, without recurring to the Law of Na-
ture—because this will be a feeble support. . . . Privileges of Englishmen
were inherent, their Birthright and Inheritance, and cannot be deprived
of them.” The independence-secking Virginian with close ties to British
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Firearms Ownership and Militias

in Seventeenth- and Eighteenth-Century
England and America

Kevin M. Sweeney

Central to a consideratior. of firearms and the common law tradition is a historically
informed understanding of the relationship between the ownership of fircarms and the
mititias of early modern England and colonial America. Existing legal and constitutional
studies of these relationships are often not well informed about the composition and arm-
ing of early modern English and American militias. As a result, they often make unsup-
ported claims about the universality of the private ownesship of firearms and assume that
English and American militias were armed by such weapons carried by their owners. In
reality, the story is more complicated because not all of the era’s militias were “composed of
the body of the people, trained in arms,” and even in those places where'a population was
widely armed, it was not necessarily well armed from a military standpoint.*

This essay examines geographical, social, etonomic, and chronological patterns of fire-
arm possession in England from 1540 to 1750 and in the mainland English colonies and
American states from 1630 to 1800 to better understand the military and private uses of
firearms. A database containing information gleaned from 3,198 English probate inven-
tories of the estates of male decedents and 4,777 American probate inventories of male
decedents is at the core of this chapter’s analysis.® At the same time, sources such as militia
returns, censuses, kaws, and public and private correspondence are used to aid in the under-
standing of data derived from the inventories.

All of these sources have their uses and shortcomings, and unfortunately, Michael Bel-
lesiles’s claims for and pretended use of probate inventories to study gun culture in the
colonies in Arming America has raised questions in the minds of some about these sources.*
Probate records do have inherent biases: they do not exist for every male decedent but
disproportionately record the possessions of older and wealthier men, and because of these
biases, using probated estate inventories tends to overestimate instead of underrepresent the
presence of particular possessions in the population at large.’ Still, for decades, historians
who are aware of these records’ usefulness and their limitations have used estate inventories
to write about agricultural change in England, wealth and social structure in England and
its colonics, and household possessions in America, England, and France. Probate inven-
tories’ great utility lies in the fact that they survive in large numbers in England and its

54
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American colonies, maling possible relaiive comparisons between regions and over time
that can suggest patterns of firearms ownership.®

Firearms appeared in England in some number during the later 1500s. Englishmen used
them to hunt and control vermin, carried them for personal protection, displayed them as
fashion accessories, and gave them as gifts.” Surviving muster certificates from twenty-nine
English counties reveal that of the approximately eighty thousand weapons carried by men
in their trained bands in April 1588-—the year of the Spanish Armada—about 42 percent
were firearms and 26 percent were pikes. Fewer men carried older types of weapons such as
bows (only 18%) and bills (only 14%).5 At the same time, only 4.8 percent to 6.1 percent of
probate inventories of male decedents contained a firearm during the later 1500s, suggest-
ing that relatively few of the estimated one million Englishmen aged sixteen to sixty Living
in 1588 owned a firearm (Table 3.1).°

Overall, the seventcenth- and early eighteenth-century probate inventories of male
decedents suggest that the private ownetship of firearms did not become widespread in
early modern England. During the first four decades of the 1600s, the percentage of male
probate inventories with a firearm increases to 13.9 percent (Table 3.2). The percentage of
inventories with firearms actually declined to 7.2 percent during the years of the civil wars
and the interregnum as private arms were bought, impressed, and stolen. Still, most of the
firearms carried on civil war battlefields did not come from the homes of common people
but were drawn from public arsenals and aristocrats’ private armories or were purchased
directly from gunsmakers in England and on the continent.* The proportion of inventories
with guns grew to 12 percent during the Restoration Era and only reached 15.5 percent
during the second quarter of the eighteenth century (Table 3.1). Although the percentage

B e Y .

st e e e

TABLE 2.1 Percentages of probate inventories of English male decedents with firearm and types of
firearm found in inventories, 1561-1750.° )

Fowlers
: Number L L and
: Time of With With Total o birding
periad inveniories firearm"  pistol  firearms Gun  Caliver Musket  guns Pistol  Other :
il

326 12 05 4 5 1 0 0 5 13

548 4gt 04 36 £ 8 2 § I
: 243 140 21 g 4 1 12 B 10 1
1 332 138 IR} 10 § 4 32 2 3 2
. 21 n 08 ity ? i 135 1 ? 0

602 120 23 149 #? 0 32 & 44 4

441 137 27 1249 42 0 i 3 2 1
- o 120 14 i 18 0 13 2 13 2
e 0 155 20 59 30 0 b 10 1 i
A 3,08 101 15 5088 133 # 1415 162 116 il
1t
e all types of firearms including pistols.
e 2ie 13 “hargusushes” (Le., Arbquebuses).
” eré seven inventorics with references to “artillery and farmiture” or “his armeus” that may have included firearms, which
s se the percentage with a firearm o 6,1% and the total of firearms to 43.

achide 13 firearms listed in the inventory of a Marlborough armorer.
d et owned “halfe share of 2 musket and furnituse ther belongings.”
clude 52 firearms listed in the inventory of a Bristol gunemith, '

fizdlude 108 fizearms fisted in the inventory of a Bristol gunsmith.
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TABLE 3.2 Percentages of probate inventories of Engiish male decedents of differing economic status
containing firearms in splected petiods, 1601-1750.°

Wealth level and value 1801-1640 1661-1680 1701-1750 Qver time period
of persoual property o With v With b With 2 With
in pounds sterling Mumber  firgarm Number  firearm Numhber  firearm Number  firearm

VWealthy .
£260+ 358 133 361 82 144 268 332
Middling sorts
£100-2243 67 03 158 295 @m 08
250-299 178 M3 133 h) 88 30 134
Lower olasses
£25-949 102 m 58 82 304 i
¢10-424 55 168 30 63 428 b0
Poor
20-49 11 I 18 00 216 09
Totals 139 1063 127 134 2,104 132

#¥lues of total personal wealth in pounds stecling ave not adjusted for infation, Wealth. categories are from James Horn, Adapting
i0 @ Now World: English Society in the 8 #5-Clendury Ch ke (Chapel Hill: University of Nosth Caralina Press, 1594),
99-101. See Note 61 for list of other sources.

s

of inventories of male decedents containing guns should not be interpreted as equivalent
to the actual percentage of English males owning 2 firearm in a given period, the evidence
does raise serious questions about sweeping assertions that “by the middle of the sixteenth
century they [guns] were commonplace” and that “many, if not most, common people had
arms throughout the Civil War.™

The relatively small percentage of these inventories with firearms was not because the
cost of firearms was prohibitive. New muskets'sold for ten shillings to one pound (twenty
shillings) and a pair of pistols for around two pounds. Used pistols, birding guns, or mus-
kets found in inventories wWere usually valued at five to ten shillings. Guns were thercfore
comparatively affordable given that daily wages for builders and laborers were around a
shilling in the later 1500s and early 1600s, a shilling and a half in the mid- and late 1600s,
and a bit higher in the early 1700s.12 Still, arming more +han a fraction of the estimated 1.5
million men between the ages of sixteen and sixty in mid-seventeenth-century England
was beyond the productive capacity of its gunmakers.” London gunsmiths, who were at
the center of England’s arms industryin the mid~1600s, were turning out only 300 to 1,000
guns a month in peace time and 1,500 to 2,400 a month in war time; and Bristol—the
other major gun-producing center—eventually turned out about 300 2 week during war-
time. These production figures suggest that, at most, England could have produced around
40,000 firearms annually.™ :

In large measure, the modest levels of gun ownership found in the inventories resulted
from the limited opportunities to use firearms. English laws and the English government:
discouraged the private possession and use of firearms. As Louis Schwoerer argued, “a
striking feature of England’s eatly modern gun culture was its restrictive nature: English
subjects whose socio-economic standing was below a certain level (usually an anmual
income of £100) were legally disallowed to possess or use 2 frearm.”® The Game Act of
1609 Timited hunting to those with an annual income of more than £40 from land at a time
when the total personal wealth of 2 majority of men was probably less than £50. The 1662
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Militia Act authorized two deputy lieutenants who oversaw the county militia to search for
and seize any arms of a person judged to be “dangerous to the Peace of the Kingdom.”¢ In
1671, Parliament passed a new Game Act that raised the qualification for lunting to £100
of annual income from land or £150 from leases and, in effect, made it illegal for the great
majority of the population to possess 4 firearm not just to use one to hunt.”

The patterns in gun ownership revealed by the probate data correlate strongly with wealth
and social status. Whereas about a third of the inventories belonging to the wealthiest male
decedents contained a firearm, only one-sixth of the inventories of those of middling sta-
tus contained a firearm. The inventories of those decedents with estates of less than fifty
pounds in personal wealth, who made up about half of the population, rarely contained a
gun (Table 3.2).* Gentlemnen who could hunt legally were much more likely than laborers
to own a gun, and members of the gentry often owned several guns (Table 3.3). Yeomen
were more likely to own firearms than humbler (and usvally less well-off) husbandmen and
artisans, There was the occasional hard-up hatter or felt maker whose probate inventory
contained a firearm or a laborer who appeared before a judge for possessing such a gun in
violation of a law, but they appear to have been atypical.”’

3
fi Despite examples of disobedience and expressions of outrage, the overall pattern of gun
ownership suggests the relative success of statutory restrictions on fircarms, which reduced
opportunities to use them legally, and the absence of a real need to possess firearms® If
this had not been the case, England lacked a force capable of policing widespread viola-
nt tions of these laws; as a rule, criminal courts appear to have been rather lax in enforcing
ce such statues.® Probate matters were handled by church courts (until 1858}, which had
th no interest in or legal authority to enforce laws that restricted gun ownership. In the end,
ad most Englishmen simply did not have a reason to own. a firearm. Ownership of all types of
weapons was not widespread in England, violent personal attacks with or without firearms
he
aty TABLE 3.3. Percentages of probate invenfories of English male decedents of differing social status and
us- accypations containing firearms in seiected periods, 1601-17502
Zr:. 1601-1540 1661-1680 1701-1750 Qver time period
)0s, % With © %With % With % With
15 . Status/Decupation Number firearm  Number firearm Humber firearm  Number firearm
and N 8T 0 U i §65 113 84
- at I w1 o 01
000 ] 50.0 il 364 0 a0 18 41
' il 138 208 182 88 183 378 169
~the T w7 B 08 w03
war- o ] 18 00 g 00 gl 00
yund i beverage aues 28 107 96 118 4 1058 161 1.2
Gilon {radas 12 250 44 B8 x 185 it 133
slted n\o_thmg production 5 140 98 1.2 i1 59 208 108
wRing rades P 160 2 69 Vi 33 123 81
ment TR T8 B B B4
xd, 4 13 h4 &) 138 1 168 100 130
aglish I N R I ! i) % 160
gl % o8 B B4 B 138 w14
3 32 it 47 i 00 213 33
&C,t of 578 139 1053 127 418 134 2 132

1 for st of sources.
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were not very commoi, and the firearms carried by the militia were usually not provided by

those who actually served in the ranks™
Tnstead of loosening legal restrictions on owning firearms and encouraging growth in the

private ownership of firearms, the 1689 English Bill of Rights ratified the existing situation.
Article VII affirmed that “subjects which are Protestants may have arms for their defence
suitable to their conditions and as allowed by faw”™ This article clearly did not affirm
an absolute tight to gun ownership, but one that remained limited by religion, class, and
parliamentary statute, leading historian Tim Harris to suggest that the article “if anything,
should more accurately he seen 2s 4 gun control measure.”™ Evidence drawn from probate

inventories suggests that gun ownership continued to reflect differences in wealth and sta-

tus during the first half of the eighteenth century (Tahles 3.2, 3.3), and the percentage of
the first two decades

{nventories containing firearms actually declined to 12 percent during
of the eighteenth century but then increased to 15.5 percent during the period from 1721

to 1750 (Table 3.1).
Throughout this period, militia service did not do a great deal to expand individuals
private ownership of firearms in England, and the “by-product” of such service was not—as
some have claimed—"the universal armarment of the commoners.”” Some English and
American historians erroneously portray the Flizabethan trained bands and their colonial
offspring as direct descendants of the Anglo-Saxon frd, which was supposedly based on
unjversal service” As an informed cbserver inade clear in 1605: “By this prerogative royall
yther of the common lawe or any statute, of custome,

onely, without healpe or assistance €
your Highnes' [James T's] noble predecessor of most happy memory, Queen Elizabeth, in

the year 1586 first erected the trained bands of horse and foote.”™ These trained bands were
selective cavalry and infantry companies with limited membership that for the first time
created permanent umits and emphasized the importance of unit training.” Direction came
{rom the central government, ut it took persuasion and pegotlation t© produce compliance
locally, and the result, as several historians have noted, was nota uniform, universal national
(militia but instead a distinct force of trained bands in each county” Only about a quarter
or, in seme instances, even fewer men potentially 'a.g?ilable for service were organized into
these units and armed and trained (Table 3.4)%0 1deally, urban householders, yeoman farm-
ers, or their sons filled the ranks of the trained bands, creating in historian Lindsay Boyn-
tor's characterization 2 “bourgeois militia.”®* Historian Giuart Reid observed that “whilst
it was in theory possible to call up every able-bodied man, the terms Militia and Trained
Bands were to all intents and purposes synonyrrrous.”3’Z

The foot soldiers of the trained bands received their atms from two main sources. Some
¥ referred to as parish, town, of comon

Grearms were publicly provided weapons usuall
with funds raised by local taxes assessed

arms that local or county governments purchased
bsidy lists or those assessed for parish raftes under the poor

on individuals appearing on s

law. It was an ad hoc system without a statutory basis that could give tise O individual
nally more widespread resistance, put by and large, it worked. It even

continued in place after the repeal in 1604 of what are often seen as the natiols basic

militia laws, An alternative way of obtaining arms was 1o designate better-off individuals

m or a portion of the cost of purchasing such a weapon. These individa-

ms or joint finders of ptivate arms. Local gentry

and widows usually

a man serving in @ trained band might provide an
d over time as fewer well-

disputes ot occasio

to provide g firear
als were known as finders of private ar
provided some of these private arms; substantial farmers, tradesmen,
provided ihe rest. In certain instances,
entire weapon of part of a weapon, though this practice decrease

off men actually served in the militia.®
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by TABLE 3.4, Militia training and arming in Gloucester, 1608.°
- Number of
the Blaucester City individuats Pikemen Musketaers . Callvermen
ion. 105 (242%%) I 3 2
nce 338 (75.09) 0 0 0
irm 447 (100%) 4 3 )
'fm‘d Number of
g, : individuals Borsiets” Wuskats Calivers
Z::: rgn‘s'_*ur: porons f them supplied by tralriot men 1 &1 120 1438
. i nertians of them supplied by offiers® 96 35.26 7140 80
e of Toels 145 400 3940 23,33
ades :
71 Number of
individuals Pikemen Nusketeers Calivermen
als 1 (120%) 0 i6 5
. o %) 0 0 i
31 (100%; 20 18 5
and
ynial Numbar of
don individuais Gorslets Muskets " Galivers
oyall iirtions of them supplied by trained men 14 225 795 1
ome, oo giktions af tham suppled by others® 1 5.25 7 3
1 4 1]
b, in za 25 i :
wele
fime Iccs Smyth, Men and dimour, 2-10,198-199, 200, 205212, 218, 231-232.
~ame slets were the armor worn by pikemen and supplied by various private and public soutces as indicated. As rule, the actual
: were publicly supplied weapons.
lance idés arms supplied in whols or part by three women.
ional Glgucester inchides Winterborne, Frampton Cottrell, Pucklechurch, Stoke Gifford, and Iron Acton.
larter lides one woman. ,
linto
arm- :
Joyn- snapshot of the organization, training, and arming of the trained bands can be pro-
whilst d with information drawn from John Smyth, Mer and Armour for Gloucestershire in
ained a detailed work intended to assess the state of one county’s militia.** In the city of
ester, only about a quarter of the available men were rated as trained (and thus mem-
Some the band) (Table 3.4), and almost two-thirds of these trained men were established
nmon mer. in their forties. None of 1 half dozen laborers on the list and none of the 61
sessed ’C_S wwere rated as trained, and presumably, none were armed. There was enough equip-
: poor for 40 of the 44 trained pikemen, all of the 34 trained musketcers, and 23 of the 30
vidual d.calivermen, though most of this equipment was provided by 96 individuals who
t even tin the trained band, including forty esquires and gentlemen and three women.
. basic all, only 15 of the 108 trained men—3 pikemen, 3 musketeers, and 9 calivermen—
dduals ded.on their own all of the equipment that they needed. Tt was much the same in rural
ividu- of Gloucester, where a smaller proportion of men, just 12.9 percent, were trained, and
gentry of the 41 trained men provided their own equipment in its entirety, while another 6
ssuatly portions of their equipment.
ide an 55t trained band members do not appear to have been in a position to embody the
r well- ined-agrarian frecholder, who was “autonomous in his own defense” and capable of resist-

a_tyrannical government that mid-seventeenth-century republican theorist James
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alized #* The probate inventories suggest that only 2 small proportion of
m (Table 3.3). As a rule, the early modern English

militiaman _depended on actions by the government to puta Grearm in his hands, and this
undercut his ability to serve as 2 check on the government. In fact, the English record is
o “replete with cases where the government did use militia successfully 1o suppress popular
o dissent.”? Yet, the power of Hatringtons idealized portrait of the independent, armed,
fAuenced subsequent Jiscussions of the militia in eatly modern

landed proprietor often in
England and America” Its power otill leads today's scholars to privilege the perspectives of

the era’s political theorists and to slight better-informed contemporafies, who wrote about
and grappled with the actual composition, capabilities, and actions of the eras militias.
achieve Harrington's idedl of an inde-

Many individuals did have the opportunity t©
pendent, armed freeholder in England’s colonies. The carliest colonizing, verntures often

supplied their settlers with firearms, and this produced 2 male population that resembled
more closely an army than the inhabitants of an English village. A muster or census taken
in Virginia in 1625 contained 1,010 long arms and 61 pistols for 814 males over the age
of fifteen.® In the mid-1600s, over two-thirds of the inventories of males probated in the
Chesapeak region and in New England listed a firearma (Table 3.5). Only about a third of
the inventories contained muskets, which were likely matchlocks, and this, combined with

many references to types of firearms that were not matchlocks, provides further evidence
that the embrace © ively quicker in the colo-

¢ firearms with int ignition systems was relat
rics than in England”
The propottion of inventories of colonial decedents with a gun during the 1600s was
¢ found in contemporary English inventories, and

dramatically higher thap the proportion!
he first half of the cighteenth century (Tables 3.1,3.5). At all eco-

it remained so during t
£ male colonists were much more likely to contain a

nomic levels, the prob',ltcd estates ©
Girearm than were those of their English counterparts (Tables 3.3, 3.6), Wealthy colonists

appear {0 have been twice 28 likely to possess 2 firearm, and the inventories of middling
frecholders (£50 to £249 in personal property}— he idealized backbone of a militia—were
three times as likely to have a firearm 2s Were their E_ngllsh counterpasts. Tnventoties of
male colonists with less than £50 sterling in personal property but with more than £9 were
about nine times mMOre likely to have a firearm than were their English counterparts. Most
strikingly, the inventories of the poorest colonists—mariners, servants, and poor planters—
were over eighteen times mote likely to possess a gunl than were poor decedents in England.

Concerned with threafs from native peoples and foreign powers, eatly seventeenth-
ts initially created trained bands that were more inclusive mili-

century colonial governmen
tary units of largely self-armed men. These governments cven expanded the militia beyond

the selective “bourgeois militia” of seventeenth-century England and even beyond Harring-
torls ideal of the armed, independent farmers. 1n some cases, colonies required that masters
arm their servants. But in later seventeenth-century Virginia and Maryland, where colo-
nists had spent mofre energy fighting o€ another than external foes, governments limited
membership in the rmilitia. 0In Virginia, this pulling back from an inclusive militia resulted
in what historian William Shea termed “an English-style ‘pourgeois militia. ™ Still, two-
thirds of probate :ventories of male decedents in the Chesapeake region had 2 firearm in

the late 1600s.
ouraging widespread possession of firearms in

The initial role of colonial militias in €N
(Chesapeake and New England can be seen by the contrast with the

found in the inventories of the English colonies of New York, West

Harringtor ide
yeomen and other farmers owned a firear

Pen

Che

o

[T

seventeenth-century
levels of gun possession
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TABLE 3.5. Percantages of probate inventories of eolonial male decedents containing firearms by region

1 of -
rish and over time, 1833-1800.2
]this Number of % of Inventorigs % of lnventories U of lnventories i
: Place and time inventories with firearmst with muskets with pistols :
rd is .
wlar Hew England !
wed, - e a7 b i "
demf 740-1750 o 553 04 2
80 T0-1775 m §1.0 09 80
bout 17831746 198 480 05 25 3
R 796-1798 20 322 15 15 |
nde- g i A1 40 | 130 |
Of;eg TH40-1750 % 387 11 2
able 17I0-1775 51 g 00 ] |
taken 1783-1768 132 10 53 78
1€ Age 1796-1798 ‘ a0 180 20 40
i the e 154 448 38 52
‘“d_oé 01750 B w3 08 24
Lwit - Phi 35 17 52
dence T783- 1766 1 13 17 23
: colo- 11951797 162 95 25 62
Chesapeake®
1634-1663 184 65.7 44 128
X Wa; (577-1893 170 100 ) %0
28, an 174 0-1750 poA] 618 04 148
11 eco- 1770-1775 : 108 628 13 103
1tain a 1783-1786 133 6.4 18 13
Jonists 74180 14 15 28 8
ddlin South Carolina
idding 1592-1698 bl 08 50 300
—Were TG0 118 Al ) 00 380
sries of 01775 187 0 00 17
9 were 1784-1785 it iy 130 40
s, Most - T18B-1797 103 1A 29 58
nters— Total 41T 526 iR 8
.ng]and. “See Note 62 for list of saurces,
teenth- “dhis includes il types of firearms, including muskets and pistols.
: _1.1“ hesapeak:: refers to Virginia and Maryland.
‘Le mi, 1 Jata for these years ars for both North and South Carolina, :
CYOI]. . b
Tarring- '
masters ey, and Pennsylvania, which were established in the later 1600s. Although the Dutch i
re colo- olony of New Netherland had had a burger militia, the burden of defending this colony
, lirnited been borne primarily by professional soldiers and native allics, particularly the Iroquois, ]
resulted }uq pattern continued under the English regime established in 1664. Due in part to ‘
all. two- ituation, the proportion of inventories of male decedents with firearms was much
»
rearm in werin New York than the levels found in the older English colonies (Table 3.5). The
;- fonce was even more marked in the colonies established by Quaker proprietors along
earms in Eélawarc River in West Jersey (today the southern part of the state of New Jersey) and
with the S){lvamu. Neither of these colonies created militias at their founding, though one was
ek, West in West Jersey when it merged with Fast Jersey to create the colony of New Jersey
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TABLE 3.6. Percentages of prohate inventories of colonial male decedents of diftering econamic status

containing firearms in solected pariods, 1635-1750.%
Weatth level and value 1635-1650 1676-1700
f personal property up With 1 With 0 With o4 With
Mumber  firearm Number  firearm Mumber  firearm

0
in pounds sterling Humber  firearm

1740-1750 Guer time period

Wealthy
8260+ 24 700 83 T3 161 63 oy B89
Middling
2100-2249 48 800 hé 0.1 1i0 516 312 568
£50-299 Y 768 167 07 132 538 346 i)
Lowet
£25-249 62 B34 113 ] 138 450 R 553
$10-224 43 485 118 157 110 4.0 758 440
Poor
40-89 % 303 il ns 18 246 118 280
Totals 251 873 4 80§ &)l 527 1,126 582
All totals in colonial currencies have been converted

2 ylues of total personal wealth in pounds sterling unadjusted for inflation.
to pounds sterling using tables in John J. MeCusker, Money and Exchange i Earope and dmert
Hill: University of North Carolina Press, 1978). See Note 62 for st of other sources.

g 1600-1775:4 Handbook (Chapel

in 1702, Largely as 2 result of Quaker opposition to militias—but not to gun ownership

per ge—the probate inventories for the entire colonial era of male decedents in both areas

were less likely to contain firearms. Because of the pattern found in these colonies, one can

speculate that, without the legacy of the colonial trained bands in New England and the
Chesapeake region, only about one-third of the probate inventories of male decedents in
the colonies might have contained a firearm.?

As a result of the variety of actual uses that colonists had for firearms—primarily long
arms—they rather quickly moved away from muskets, which were relatively heavy, large
caliber military weapons ignited by either a matehlock mechanism of tater a fintlock
mechanism. The percentage of inventories listing muskets declined steadily from the mid-
1600s to the mid-1750s (Table 3.5). Part of this decline was due to 2 joosening of termi-
nology that led to the categorization of almost any long arm as & “gun.” At the same time,

other soutces suggest the moye TWay from muskets was real and evident by the late 1600s:

in 1682, the governor of New Hampshire complained about a lack of muskets— the most
of male decedents

valuable weapons™—even though almost three-quarters of the estates

inventoried in New Hampshire between 1681 and 1693 contained 2 firearm.” The hold
of the Elizabeth and Mary, which sank during the 1690 New England expedition to cap”
ture Quebec, contained loaded carbines and fowlers, not muskets; and the 1701 muster of
Capt.J. Lightfoot’s militia company in Virginia listed 121 “guns” but only seven rmuskets.
By the mid-1740s, Benjamin Franklin had to explain to readers that a “Musket was “the

Name of a particular Kind of Gun.™ In 1758, Col. Henry Bouquet, an officer in the British

army, discovered that among new recruits and provincials % great number had never seett

a musket.” _
Colonists had come to prefer lighter, smalter-caliber guns because these firearms were
more useful as weapons for hupting and controlling vermin but usually could still be used

anders came to favor .60 to 65 caliber smoothbore fowlers and

at militia musters. New Engl
fusils that weighed six to seven pounds and were made in New England ot imported from
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England or France. Elsewhere, colonists came to favor firearms produced for the Indian
trade that often weighed as little as five and a half pounds and had bores of .57 to 62 caliber
and barrels only thirty-six to forty inches fong. And in the back regions of Pennsylvania
and colonies further south, a growing number of men preferred the slender-stocked, long-
barreled American rifle, which usually weighed between seven and eight pounds and had
bores of .58 to .62 caliber or smaller. Even though they were more accurate than smooth-
bore muskets, these long rifles were not designed to be military weapons.”

The relative scarcity of muskets by the mid-eighteenth century created probletns in arm-
ing provincial forces, which were expeditionary regiments raised outside of militia organi-
zations to undertake offensive operations during King George’s War (1744-1748) and the
Seven Years War (1754-1763). The ideal for arming the provincials was a weapon like the
British Long or Short Pattern Land Musket—the famed Brown Bess—which weighted
approximately ten pounds, was .75 caliber in bore, could accept a bayonet, and had a sling
for ease of carrying. When armed with such a weapon, provincial soldier could—theoreti-
caliy—fire devastating volleys and deliver a bayonet charge. Arming men in the field with
muskets of the same caliber also reduced problems resulting from supplying troops with
ammunition of varying sizes.*

At the same time that colonial governments struggled to arm provincial regiments,
evidence drawn from probate inventories and other documentary sources indicates that a
decreasing proportion of male colonists owned any kind of a firearm, and in some colo-
nies, even some militiamen tacked arms (Tables 3.3, 3.7). Ownership of firearms and
participation in the militia in New England—outside of Rhode Island—remained faicly
widespread, cven though the quality of arms in New Hampshire and Connecticut left
something to be desired. A 1755 Rhode Island census counted 9,177 white males over

. age sixteen, 5,276 of whom were in the militia, but the census listed only 5 052 privately

owned small arms—exclusive of pistols, which were of limited use militarily. Some white

- men owned more than one gun, and some of these small arms were owned by wormen and
free blacks, suggesting that only about half of the white males over sixteen in the colony
may have owned a long arm.* ' T

The quality of firearms in New York also left something to be desired, and some mifitia-
Men were too poor to acquire arms. Outside of South Carolina, the militias in the southern
¢olonies were in even worse shape despite the fact that evidence from probate inventories
siggests that the ownership of firearms generally remained higher than in New England
and the Middle Atlantic region. A third of the militia in Maryland were unarmed, and
e than half of the militiamen in North Carolina and Georgia had guns. The quality and
gatity of the firearms of Virginia's militiamen were also found to be wanting. In sum,
st colonies did not have well-armed militias in the mid-1750s.%

% abtain the firearms needed to equip provincial regiments and to arm militias on the
tier, colonial governments bought and impressed weapons from their colonists and
ught muskets from English suppliers. During the Seven Years’ Wat, they also obtained
van of twenty-two thousand muskets from the British government to arm provincial
1s. Additionally, the British government gave three thousand muskets to the North
ga militia and five hundred to Georgia's militia. On its own, South Carolina bought a
‘two thousand muskets o arm its militiamen, all of whom were supposedly “already
ed with a good gun” (Table 3.7).°" Even so, there was 2 critical shortage of muskets
arm provincial troops in 1758. Firearms historian De Witt Bailey concluded that
at Arms ‘Crisis’ of 1758” was “the result of decades of private purchases of cheap
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TABLE 3.7. Condition of colonial militias in 176417562 A long dash (~) indicates data unknawn,

nfa = not applicable.
Number

White males
aged 16 of public
years and Enrolled percent Quality of small
Colony nlder militiamen militia Proporiion of militia armed their arms ams
New Hampshite 7000 5000 g6t “mast armed” “ig, generl of the -
maanast Sorl
Massachusetls 40,164 37448 812 - - 2500
Rhode isfand 91 5,260 574 7,052 srell anms and 624 - 300-400
pistols fn private hands
Conmecticut 76,000 30,000 A - “poor and -
undersfze"
flew York 14,820 12000 605 “oome A8 L. . 80 “chiely for the 1,000
(rigent" “they cannoi purchase ndfan tiade’ pelanging
thelr proper &ims” o NYE
Hew Jetssy 16,000 13,000 813 - - -
Penngykania 75,000 - 0 n/a n/a -
Delaware 4700-5,000 - i /e nfa -
Maryland 26000 16,5000 635 “Two-hivds’ “yary bad and 500
searoaly it
for use"
Yirginia 45000 28000 622 “Wat shove one-half “are af different 2500
pores”
North Caralina 17900 15,400 6 “Not half of the miltia ara armed” "yery ad” 1000
South Carolina 5,600 b,500 833 “eyary parsen In the province “glready 2000
papabie of bearing ams’ furmished with 2
good qun’
Georgla - a8 - “many balng unafe 10 “yery Dadly
pisrchase arms’ _grmed”

2 Gougee: See Sweency “Firearms, Militias and the Second Amendment,” 412333, with a change and correciion in ¢he pumber of
militiamen enzolled in North Carolina taken fom Matthew Rowan ToMy Lords [of Trade], Cape Feafy June 3,1754 10 Colonial
Records of North Carofing, od. Willzm L. Saunders, {10 vols.) (Raleigh: State of Morth Carolina, 1886-1890), vol, 5: 124-125.

unfamiliarity of the population with a regulation cnusket.”s? After the

kets to the British, colonial governments
5

arms, and the general
war, most provinclal soldiers returned their mus
recalled some, and others went home with discharged colonial soldiers.

The problems associated with arming soldiers in the field and mobilized militiamen
returned during the American war for independence. Qutside of the Middle Adantic
region, 4 majority of males’ probate inventories still contained a firearm during the early
1770s, but the problem remained of obtaining muskets that were now needed to equip the

Coatinental Aoy and to arm militiamen in the feld ¥ The most cecent history of arming
des that “military

and equipping American forces during the war of independence conclu
stores procurement offorts in the year after the Battle of Bunker Hill in 1775 dernonstrates

Joudly that America was iil equipped for wat.”s To address this situation, Congress create

e Comumissary General of Military Seores to transform production

the Department of th
by organizing tabor, establishing factories, and introducing new techniques. Congress and

individual states also imported over one hundred thousand muskets.”® Despite these efforts,
the percentages of probate inventories of male decedents with firearms declined during
the mid-1780s {(Table 3.5). So when most political leaders addressed questions about
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organizing, arming, and disciplining the militia during the 1780s and 1790s, they were
more concerned with the arming or rearming of the existing state militizs than with the
possible disarming of some imaginary “citizens militia” or “people’s militia.”" Leaders were
grappling with real problems evident in the thirteen state militias, some of which no longer
appeared to be capable of ensuring the “security of a free State” without improved organiza-
tion, better training, and thousands of muskets with bayonets.

Arguments over how to achieve these goals had begun in the mid-1780s and continued
into the early 1800s. The 1792 Uniform Militia Act passed by Congress did not solve the
problem nor settle the question of who would 2rm the militia. The act specified that all
white males between eighteen and forty-five were to serve in the militia and had to arm
themselves with a musket or a rifle within six months and within five years all muskets
wete to be of a standard bore. Achieving this goal proved impossible, and data derived from
probate inventories suggest that the private ownership of firearms continved to decline
during the later 1700s. The percentages of firearms in the probate inventories of men who
Jied in the 1790s decreased in New England, New York, Maryland, and Virginia and only
increased slightly in South Carolina, New Jersey, and Pennsylvania, where the latter state
government had finally passed 2 law in 1777 establishing a militia on a permanent basis.

Reports on the manpower and arms of the indivtdual state militias that were sent to the
federal government in 1802 and 1803 indicate the varying degrees to which provisions
of the 1792 militia act were and were not being complied with (Table 3.8). A significant
minority of white males in the eighteen to forty-five age group were not in the state mili-
tias. At the same time, fewer than half of the foot soldiers, who formed the backbone of the
state militias, were armed. Outside of New England and New York, 2 majority of infantry-
men in the militias did not have the required firearms. The situation was particularly dire
in Virginia and Georgia. It was also probably bad in Delaware, which did not even send in
a return, and one historian has concluded that in the early 1800s the state, “n effect, did
not have a militia systern.”® Ironically, the overall pattern in 1802 and 1803 bears a strik-

+ ing resemblance to the sitvation in the colonies in the mid-eighteenth century (Table 3.7).
Since that time Pennsylvania had acquired a poorly armed militia, but fewer militiamen in
South Carolina were able to arm themsetves than in 1754. With these exceptions, not much
appears to have changed over the course of a half century, despite much debate and action

- the by state and federal governments. Relatively widespread private ownership of firearms still
ents id not translate into well-armed militias in most states. In a study of the militias during

h_e-War of 1812, historian Edward Skeen concluded that “the lack of arms among militias,
men articularly in tlie South and West, was a national disgrace,” and “it was a good estimate
antic hat perhaps fewer than one-third of the miliiamen were armed” in accordance with the
early %J;Equqements of the 1792 Uniform Militia Act.*®

p the 1 There arc in these findings some insights that may be of interest to legal and constitu-

ming 12l scholars and those engaged in contemporary debates over firearms, First, because
itary appear not to have been common, privately owned firearms had a very different place
strates : nglish society and culture and in law than they did in the English colonies. Second, as
reated of these differences, seemingly similar institutions such as the English militia and its
action tonial offspring differed in membership and arming, and American militias also differed

s and olony to colony and state to state. Third, conditions in both England and its colonies

offorts, - : -over time, and one should particularly guard against assumptions about the role
during drms tooted in the image of an unchanging, ahistorical “Farly America.” Fourth,

. about _ in time and place are eritically important when considering how nuilitias were
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TABLE 3.9. State militia returns in 1802 and 1803,
% White Faol Guns

White
males
over 160
1800°

15853
11411
Gl
o
16,561
1401
4985
162,180
19181
B4
4154
%568
64
248233

White
males
15-45in
1800%

33,868
104,662
44563
29786
11,874
110,868
36267
113,595
90,470
62,784
RIS
20101
33404
139815

Total
number of
militiamen

in 1803

20561
62,450
0,740
18422
5487
71504
ni4
90,42
giar
41014
35440
8728
26676
507335

State

New Hampshira
Massachusetts
Copnecticut
Yarmont
Rhode Istand
New York
Hew Jersay
Pamnsyhvania
Yirginia
North Caroling
South Garolina
Georgia
fentugky
Totals

no. 52,168-172.

© Percentages wett caleulated by dividing the numbers of milisia men from the 1802 to 1
aged 16 years and over and aged 16-45 years from the 1800 fed
in these categories increased between 1800 and the period spanning 1802 to 1803,

02 and 1803,

d riflemen but exclude commissioned officers and

overestimate the percentages of cach populition group in the militias in 18
d Fpot soldiers include sergeants, corporals, and privates in the infantry an

musiciens.

% White

men over
- 16in

militiah®
450
546
325
485
30
501
861
533
623
516
%0
10
828
535

men
16-45 in
militia®®

605
B0.1

482
618
488
64h
158
84
683
870
808
405
733
ki

soldiers in

militia in
1803
17423
52854
1581
15,045
4781
64365
23,833
6.7101
80,220
38,75
30,354
18,720
24 608
157 473

" 10 American State Papers, Dacursen

of the Gongress of the United States, Midizary Affairs, vol. 1, 1789-1819 (Washington,

803 ceturns by

¢ Guns include muskets, rifles, and fusees, Delaware and Maryland did not provide militia returns.

armed. In both England and its colonies,
private arms were militia arms and never
and the private use of firearms, one needs to consider,
the types of firearms and their capabilities. Not all mugzzle-loading,
d political leader
lem. Finally, the availability of privately

er quantities in its colonies

were muskets, and, at various times, military an
that insufficient pumbers of muskets was a prob
owned firearms in England and their preseuce in much great
b
t, because of the existence of
de organization, discipline, and,
ts than resist them. This was
1685, mariners resisting

impressment in New York City in 1758, the Regulators in North Carolina in 1771,and the

did not automatically create armed populaces inherently capa
an established government. Tronically, this was
militias. Militias that depended on governments to provi
in some cases, Arms Were mote likely to uphold governmen
a hard lesson learned by the Duke of Monmout

not all miflitia arms were pr
tad been. Fifth, when considering both militias
as contemporaries did, differences in
smoothbore long arms

s in the colonies believed

the case, in pat

s followers in

Y Foot
seldiers
armed”

for foot
soldiers in
1803"

11,11 g4l
41 841
13820 880
813 4.2
3062 845
30280 810
3510 399
29,504 )
12404 086
T8 44
12,818 424
2388 143
14080 b2
218488 483

% Source of population duta from the U.5. Census of 1800: en‘wildpedia.nrg/wikj/ 1800_United_States_Census.

b Source: “Militia, Communicated to Congress, March 22, 1804, #5 Legislative and Execuiive

D.C.: Gales and Seaton, 1832), publication

the numbers of white males
cral census. Assuming that the qumbers of men.in the population

the percentages in these columns sightly

ivate arms and not all

le of resisting aud defeating

Shaysites iu Massachusetts in 1787, all of whom were rebels or armed protesters confrouted

by militiamen, who fired on them and helped suppress
theorists such as James Harrington and some of today’s legal
who idealize the era’s militias as armed embodiments of the peop

restrain or overthIow governments have

themn.® Early moderu po]itical
nd constitutional scholars
le that existed primarily to
an incomplete understanding of how seventeenth-

and eighteenth-century populations and militias were armed and acted.
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