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ROB BONTA 
Attorney General of California 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
ROBERT L. MEYERHOFF 
Deputy Attorney General 
State Bar No. 298196 

300 South Spring Street, Suite 1702 
Los Angeles, CA  90013-1230 
Telephone:  (213) 269-6177 
Fax:  (916) 731-2144 
E-mail:  Robert.Meyerhoff@doj.ca.gov

Attorneys for Defendant Rob Bonta in his 
official capacity as Attorney General of the 
State of California 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

CIVIL DIVISION 

VIRGINIA DUNCAN, RICHARD 
LEWIS, PATRICK LOVETTE, 
DAVID MARGUGLIO, 
CHRISTOPHER WADDELL, and 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INC., a California 
corporation, 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

Case No. 3:17-cv-01017-BEN-JLB 

COMPENDIUM OF WORKS 
CITED IN DECLARATION OF 
SAUL CORNELL 

VOLUME 2 OF 4 

Courtroom: 5A 
Judge: Hon. Roger T. Benitez 
Action Filed:   May 17, 2017 
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INDEX 

Works Decl. 
Page 

Compendium 
Page No.  

  HISTORICAL STATUTES   

  Heydon’s Case, (1584) 76 Eng.Rep. 637 (KB) 27 n.94 0002-0007 

  1 Zephaniah Swift, A Digest Of The Laws Of The State 

Of Connecticut 11 (New Haven, S. Converse 1822)  

27 n.94 0007-0015 

  1821 Me. Laws 98, An Act for the Prevention of 

Damage by Fire, and the Safe Keeping of Gun 

Powder, chap. 25, § 5 

25 n.87 0016-0017 

  Md. Const. of 1776, Declaration of Rights, art. III, § 1. 3 n.4 0018-0023 

  Md. Const. of 1776, Declaration of Rights, art. IV. 5 n.13 0018-0023 

  Act of Mar. 1, 1783, ch. XIII, 1783 Mass. Acts 37, An 

Act in Addition to the Several Acts Already Made for 

the Prudent Storage of Gun Powder within the Town 

of Boston, § 2 

23 n.79 0024-0025 

  1814 Mass. Acts 464, An Act In Addition To An Act, 

Entitled “An Act To Provide For The Proof Of Fire 

Arms, Manufactured Within This Commonwealth,” 

ch. 192, §§ 1-2 

18 n.59 0026-0028 

  An Act to Prevent the Storing of Gun Powder, within in 

Certain Parts of New York City, Laws of The State of 

New-York, Comprising the Constitution, and the Acts 

of the Legislature, Since the Revolution, from the First 

to the Fifteenth Session, Inclusive 191-2 (Thomas 

Greenleaf, ed., 1792) 

23 n.80 0029-0031 

  N.C. Const. of 1776, Declaration of Rights, art. I, § 3 5 n.13 0032-0035 

  N.C. Const. of 1776, Declaration of Rights, art. II 21 n.71 0032-0035 

  1858-1859 N.C. Sess. Laws 34-36, Pub. Laws, An Act 

Entitled Revenue, chap. 25, § 27, pt. 15 

18 n.60 0036-0073 
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  Francois Xavier Martin, A Collection Of Statutes Of The 

Parliament Of England In Force In The State Of 

North-Carolina 60–61 (Newbern, 1792) 

4 n.5 0074-0075 

  1866 Ga. Law 27, An Act to authorize the Justices of the 

Inferior Courts of Camden, Glynn and Effingham 

counties to levy a special tax for county purposes, and 

to regulate the same 

18 n.60 0076-0078 

  Idaho Const. of 1889, art. I, § 11 28 n.97 0079 

  Supplements To The Revised Statutes. Laws Of The 

Commonwealth Of Massachusetts, Passed 

Subsequently To The Revised Statutes: 1836 To 1849, 

Inclusive 413 (Theron Metcalf & Luther S. Cushing, 

eds. 1849) 

21 n.71 0080-0081 

  Statutes Of The State Of New Jersey 561 (rev. ed. 1847) 21 n.71 0082-0083 

  An Act Incorporating the residents residing within limits 

therein mentioned, in 2 NEW YORK LAWS 158 

(1785) 

21 n.71 0084-0094 

  An Act to incorporate the Town of Marietta, in Laws 

Passed In The Territory Northwest Of The River Ohio 

29 (1791) 

21 n.71 0095-0097 

  Pa. Const. of 1776, ch. I, art. III 5 n.13, 

21 n.70 
0098-0102 

  9 Statutes At Large Of Pennsylvania 29-30 (Mitchell & 

Flanders eds. 1903) 

4 n.5 0103-0104 

  Tex. Const. of 1868, art. I, § 13 28 n.97 0105-0109 

  Utah Const. of 1896, art. I, § 6 28 n.97 0110-0112 

  Vt. Const. of 1777, Declaration Of Rights, art. IV 21 n.71 0113-0122 

  Vt. Const. of 1777, Declaration Of Rights, art. V 5 n.13 0113-0122 
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  BOOKS
1   

  American Dictionary of the English Language (1828) 10 n.31 0124-0127 

  Joseph Backus, The Justice Of The Peace 23 (1816). 4 n.7 0128-0132 

  Joan Burbick, Gun Show Nation: Gun Culture And 

American Democracy (2006), xvi-xxii 

14 n.47 0133-0142 

  Brutus, Essays of Brutus VII, reprinted in 2 The 

Complete Antifederalist 358, 400–05 (Herbert J. 

Storing ed., 1981) 

22 n.76 0143-0155 

  J.J. Burlamaqui, The Principles Of Natural Law 

(Thomas Nugent Trans., 1753) at 201 

9 n.25 0156 

  Saul Cornell & Gerald Leonard, Chapter 15: The 

Consolidation Of The Early Federal System, In 1 The 

Cambridge History Of Law In America 518–544 

(Christopher Tomlins & Michael Grossberg Eds., 

2008) 

2 n.3 0157-0211 

  Saul Cornell, The Other Founders: Antifederalism And 

The Dissenting Tradition In America, 1788-1828 

(1999), 139 

22 n.75 0212-0222 

  Saul Cornell, The Right To Bear Arms, In The Oxford 

Handbook Of The U.S. Constitution 739–759 (Mark 

Tushnet, Sanford Levinson & Mark Graber Eds., 

2015) 

2 n.3,  

18 n.61 

0223-0246 

  Tench Coxe, A Freeman, Pa. Gazette, Jan. 23, 1788, 

Reprinted In Friends Of The Constitution: Writings Of 

The “Other” Federalists 82 (Colleen A. Sheehan & 

Gary L. Mcdowell Eds., 1998) 

23 n.77 0247-0251 

  Alexander DeConde, Gun Violence In America  33 n.115 0252-0257 

                                                 
1 The Declaration of Saul Cornell cites the book – Gary Gerstle, Liberty and 

Coercion: The Paradox of American Government, From the Founding to the 
Present (Princeton Univ. Press, 2015) --in its entirety and without discussing the 
book in detail.  See Cornell Decl. ¶ 61 n.127.  These books are not included with 
this filing. 
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  Dictionarium Britannicum (1730). 10 n.27 0258-0260 

  Dictionary of the English Language (1755) 10 n.29,  

10 n.30 
0261-0263 

  Markus Dirk Dubber, The Police Power: Patriarchy and 

the Foundations of American Government (2005), 82-

87 

5 n.12, 

24 n.84 
0264-0275 

  Laura F. Edwards, The People and Their Peace: Legal 

Culture and the Transformation of Inequality in the 

Post-Revolutionary South (University Of North 

Carolina Press, 2009) 105-109, 227-238 

4 n.6 0276-0287 

  10 Encyclopedia Americana 214 22 n.73 0288-0293 

  James E. Fleming & Linda C. Mcclain, Ordered Liberty: 

Rights, Responsibilities, and Virtues (Harvard 

University Press, 2013), 44-45 

5 n.10 0294-0325 

  Joanne B. Freeman, Affairs af Honor: National Politics 

In The New Republic (2001) 

15 n.51 0326-0333 

  Ernst Freund, The Police Power: Public Policy and 

Constitutional Rights 2, N.2; 91 (1904) 

21 n.72,  

24 n.84,  

27 n.93 

0334-0338 

  Jack P. Greene, Pursuits Of Happiness: The Social 

Development of Early Modern British Colonies and 

the Formation of American Culture (1988), 170-176 

14 n.49 339-344 

  Pamela Haag, The Gunning of America: Business and 

the Making of American Gun Culture (2016), 198-201 

14 n.46,  

16 n.54,  

32 n.109 

345-353 

  William N. Hosley, Colt: The Making Of An American 

Legend (1st Ed. 1996) 

19 n.64 354-365 

  2 James Kent Commentaries On American Law (340) 

464 N.2 (Oliver Wendell Holmes, Jr., Ed. 12 Ed. 

1873) 

 

24 n.83 366-374 
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  David Thomas Konig, Regionalism in Early American 

Law, In 1 The Cambridge History of Law in America 

144 (Michael Grossberg & Christopher Tomlins eds., 

2008) 

14 n.49 375-380 

  Gerald Leonard & Saul Cornell, The Partisan Republic: 

Democracy, Exclusion, and the Fall of the Founders’ 

Constitution, 1780s–1830s, At 2 

10 n.32 382-390 

  New Law Dictionary (1792) 10 n.26 391 

  New Histories of Gun Rights and Regulation: Essays On 

The Place of Guns in American Law and Society 

(Joseph Blocher, Jacob D. Charles & Darrell A.H. 

Miller Eds., Forthcoming 2023). 

8 n.23 392 

  New Universal Dictionary (1763) 10 n.28 393-395 

  William E. Nelson, The Fourteenth Amendment: From 

Political Principle to Judicial Doctrine (1998), 170-

74.  

30 n.103 396-399 

 William J. Novak, THE PEOPLE’S WELFARE: LAW AND 

REGULATIONS IN NINETEENTH-CENTURY AMERICA 

(1996) at 65-66 

24 n.84 2137-2140 

  Kunal M. Parker, Common Law History, And 

Democracy In America, 1790-1900: Legal Thought 

Before Modernism (2013), 147-148 

26 n.88 400-405 

  Randolph Roth, American Homicide 56, 315 (2009) 14 n.48 406-409 

  Harry N. Scheiber, State Police Power, In 4 

Encyclopedia of the American Constitution 1744 

(Leonard W. Levy Et Al. Eds., 1986) 

22 n.74 410-419 

  Barry Alan Shain, The Nature of Rights at the American 

Founding and Beyond (Barry Alan Shain Ed., 2007), 

125-127,139-143 

11 n.34 420-430 

  Quentin Skinner, Liberty Before Liberalism (1998), 17-

36 

10 n.31 431-443 
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  Richard Slotkin, Gunfighter Nation: The Myth of the 

Frontier In Twentieth-Century America (1993), 10-16 

14 n.47 444-450 

  Kevin M. Sweeney, Firearms Ownership And Militias In 

Seventeenth And Eighteenth Century England And 

America, In A Right To Bear Arms?: The Contested 

Role Of History In Contemporary Debates On The 

Second Amendment (Jennifer Tucker Et Al. Eds., 

2019) 

15 n.50,  

16 n.53,  

17 n.55 

468-485 

  H. Richard Uviller & William G. Merkel, The Militia 

And The Right To Arms, Or, How The Second 

Amendment Fell Silent 150 (2002). 

12 n.37 486-490 

  Sean Wilentz, Society, Politics, and the Market 

Revolution, in the New American History (Eric Foner 

Ed., 1990) 

18 n.63 491-503 

  LAW REVIEWS AND JOURNALS   

  Lauren Benton & Kathryn Walker, Law for the Empire: 

The Common Law in Colonial America and the 

Problem of Legal Diversity, 89 CHI.-KENT L. REV. 

937 (2014) 

3 n.4 0505-0519 

  Joseph Blocher, Response: Rights as Trumps of What?, 

132 HARV. L. REV. 120, 123 (2019) 

12 n.36 0575-0587 

  Samuel L. Bray, ‘Necessary AND Proper’ and ‘Cruel 

AND Unusual’: Hendiadys in the Constitution, 102 

VIRGINIA L. REV. 687 (2016) 

4 n.9 0588-0644 

  Samuel L. Bray, The Mischief Rule, 109 GEO. L.J. 967, 

970 (2021) 

27 n.94 0645-0688 

  Jud Campbell, Judicial Review, and the Enumeration of 

Rights, 15 GEO. J.L. & PUB. POL’Y 569, 576–77 

(2017) 

5 n.10, 

12 n.36 
0712-0732 

  Jud Campbell, Natural Rights, Positive Rights, and the 

Right to Keep and Bear Arms, 83 LAW & CONTEMP. 

PROBS. 31, 32–33 (2020) 

10 n.26 0733-0752 
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  Jud Campbell, The Invention of First Amendment 

Federalism, 97 TEX. L. REV. 517, 527 (2019) 

(emphasis in original) 

11 n.35 0753-0799 

  Saul Cornell, Commonplace or Anachronism: The 

Standard Model, the Second Amendment, and the 

Problem of History in Contemporary Constitutional 

Theory 16 CONSTITUTIONAL COMMENTARY 

988 (1999) 

12 n.38 0800-0817 

  Saul Cornell and Nathan DeDino, A Well Regulated 

Right: The Early American Origins of Gun Control, 73 

FORDHAM L. REV. 487 (2004) 

12 n.39,  

20 n.68, 

33 n.115  

0818-0852 

  Saul Cornell, Half Cocked: The Persistence of 

Anachronism and Presentism in the Academic Debate 

Over the Second Amendment, 106 J. OF CRIM. L. 

AND CRIMINOLOGY 203, 206 (2016) 

11 n.35 0853-0864 

  Saul Cornell, The Right to Carry Firearms Outside of 

the Home: Separating Historical Myths from 

Historical Realities, 39 FORDHAM URB. L.J. 1695, 

1713, 1716 (2012) 

4 n.9,  

19 n.65 
0865-0888 

  Saul Cornell, The Right to Keep and Carry Arms in 

Anglo-American Law: Preserving Liberty and Keeping 

the Peace, 80 L. & CONTEMP. PROBS. 11 (2017) 

13 n.43 0889-0932 

  Saul Cornell, The Police Power And The Authority To 

Regulate Firearms In Early America 1–2 (2021) 

12 n.36,  

23 n.78,  

25 n.86 

0933-0949 

  Saul Cornell, History and Tradition or Fantasy and 

Fiction: Which Version of the Past Will the Supreme 

Court Choose in NYSRPA v. Bruen?, 49 HASTINGS 

CONST. L.Q. 145 (2022) 

19 n.67 0950-0983 

  Saul Cornell, The Long Arc Of Arms Regulation In 

Public: From Surety To Permitting, 1328-1928, 55 

U.C. DAVIS L. REV. 2547 (2022) 

 

13 n.45 0984-1020 
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  Saul Cornell, The Right to Regulate Arms in the Era of 

the Fourteenth Amendment: The Emergence of Good 

Cause Permit Schemes in Post-Civil War America, 55 

U.C. DAVIS L. REV. 65 (2022) 

28 n.96,  

28 n.98,  

29 n.99, 

1021-1039 

  John J. Donohue, The Swerve to “Guns Everywhere”: A 

Legal and Empirical Evaluation, 83 LAW & 

CONTEMP. PROBLEMS 117 (2020) 

36 n.120 1070-1086 

  Dan Edelstein, Early-Modern Rights Regimes: A 

Genealogy of Revolutionary Rights, 3 CRITICAL 

ANALYSIS L. 221, 233–34 (2016) 

10 n.32 1087-1108 

  Andrew J. B. Fagal, American Arms Manufacturing and 

the Onset of the War of 1812, 87 NEW ENG. Q. 526, 

526 (2014) 

17 n.58 1109-1120 

  Mark Anthony Frassetto, The Law and Politics of 

Firearms Regulation in Reconstruction Texas, 4 TEX. 

A&M L. REV. 95, 113–17 (2016) 

31 n.108 1121-1145 

  Jonathan Gienapp, Historicism and Holism: Failures of 

Originalist Translation, 84 FORDHAM L. REV. 935 

(2015). 

6 n.17 1172-1189 

  Mark Gius, The Impact of State and Federal Assault 

Weapons Bans on Public Mass Shootings, 22 

APPLIED ECON. LETTERS 281 (2014) 

36 n.120 1190-1193 

  Robert J. Kaczorowski, Congress’s Power to Enforce 

Fourteenth Amendment Rights: Lessons from Federal 

Remedies the Framers Enacted, 42 HARV. J. ON 

LEGIS. 187, 205 (2005) 

29 n.101, 

31 n.109 
1276-1351 

  Victoria Kahn, Early Modern Rights Talk, 13 YALE J.L. 

& HUMAN. 391 (2001) 

10 n.32 1352-1367 

  Aaron T. Knapp, The Judicialization of Police, 2 

CRITICAL ANALYSIS OF L. 64 (2015) 

 

 

5 n.12 1368-1387 
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  Christopher S. Koper et. al., Criminal Use of Assault 

Weapons and High-Capacity Semiautomatic Firearms: 

An Updated Examination of Local and National 

Sources, 95 J. URB. HEALTH 313 (2018). 

35 n.119 1415-1423 

  Christopher S. Koper, Assessing The Potential to Reduce 

Deaths And Injuries From Mass Shootings Through 

Restrictions on Assault Weapon and Other High-

Capacity Semiautomatic 19 Firearms, 

CRIMINOLOGY & PUBLIC POLICY 147 (2020) 

36 n.120 1424-1447 

  Darrell A. H. Miller & Jennifer Tucker, Common Use, 

Lineage, and Lethality, 55 U.C. DAVIS L. REV. 2495 

(2022) 

17 n.57 1448-1462 

  Darrell A. H. Miller, Peruta, The Home-Bound Second 

Amendment, and Fractal Originalism, 127 HARV. L. 

REV. 238, 241 (2014); 

31 n.109 1463-1466 

  John T. Noonan, Jr., Ordered Liberty: Cardozo and the 

Constitution, 1 CARDOZO L. REV. 257 (1979) 

5 n.10 1467-1493 

  William J. Novak, A State of Legislatures, 40 POLITY 

340 (2008) 

26 n.89 1494-1502 

  William J. Novak, Common Regulation: Legal Origins 

of State Power in America, 45 HASTINGS L.J. 1061, 

1081–83 (1994) 

5 n.11 1503-1527 

 Scott W. Phillips, A Historical Examination of Police 

Firearms 94 THE POLICE JOURNAL 122 (2021). 

5 n.14 2142-2156 

  Joseph Postell, Regulation During the American 

Founding: Achieving Liberalism and Republicanism, 5 

AM. POL. THOUGHT 80 (2016) 

11 n.32 1528-1557 

  Brennan G. Rivas, An Unequal Right to Bear Arms: 

State Weapons Laws and White Supremacy in Texas, 

1836-1900, 121 SOUTHWESTERN QUARTERLY 

284 (2020) 

 

 

31 n.108 1558-1578 
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  Brennan Gardner Rivas, Enforcement of Public Carry 

Restrictions: Texas as a Case Study, 55 U.C. DAVIS 

L. REV. 2603 (2022) 

29 n.100 1579-1593 

  Allen Rostron, Style, Substance, and the Right to Keep 

and Bear Assault Weapons, 40 CAMPBELL L. REV. 

301 (2018) 

32 n.110 1594-1621 

  Eric M. Ruben & Darrell A. H. Miller, Preface: The 

Second Generation of Second Amendment Law & 

Policy, 80 L. & CONTEMP. PROBS. 1 (2017). 

8 n.22,  

13 n.42 
1622-1630 

  Eric M. Ruben & Saul Cornell, Firearms Regionalism 

and Public Carry: Placing Southern Antebellum Case 

Law in Context, 125 YALE L.J. F. 121, 128 (2015) 

19 n.66 1631-1642 

  Lindsay Schakenbach Regele, Industrial Manifest 

Destiny: American Firearms Manufacturing and 

Antebellum Expansion, 93 BUS. HIST. REV. 57 

(2018) 

18 n.62 1643-1669 

  Lindsay Schakenbach Regele, A Different 

Constitutionality for Gun Regulation, 46 HASTINGS 

CONST. L.Q. 523, 524 (2019) 

17 n.58 1670-1676 

  Jaclyn Schildkraut et.al., Mass Shootings, Legislative 

Responses, and Public Policy: An Endless Cycle of 

Inaction, 68 EMORY L.J. 1043 (2020) 

32 n.110 1677-1706 

  Robert J. Spitzer, Gun Law History in the United States 

and Second Amendment Rights, 80 L. & CONTEMP. 

PROBS. 55 (2017) 

Passim 1707-1733 

  William B. Stoebuck, Reception of English Common 

Law in the American Colonies, 10 WM. & MARY L. 

REV. 393 (1968) 

3 n.4 1734-1768 

  Symposium — The 2nd Amendment at the Supreme 

Court: "700 Years Of History" and the Modern Effects 

of Guns in Public, 55 U.C. DAVIS L. REV. 2495 

(2022) 

 

8 n.23 1773-1785 
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  Christopher G. Tiedeman, A Treatise on the Limitations 

of the Police Power in the United States 4–5 (1886)  

31 n.107 1786-1790 

  Christopher Tomlins, Necessities of State: Police, 

Sovereignty, and the Constitution, 20 J. POL’Y HIST. 

47 (2008) 

5 n.11,  

5 n.12 
1791-1809 

  Christopher Tomlins, To Improve the State and 

Condition of Man: The Power to Police and the 

History of American Governance, 53 BUFF. L. REV. 

1215 (2005) 

24 n.84 

29 n.101 
1810-1845 

  John J. Zubly, The Law of Liberty (1775) 5 n.10 1924-1939 

  LEGISLATIVE MATERIALS AND 

GOVERNMENT RECORDS 

  

  Carolyn Maloney, Supplemental Memorandum: The 
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Illuſirated with near Five Hundred CUTS, for Giving a clearer Idea of
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i X '-.

' The "Theogony, Theology, and Mythology of the Egyptianr, Greeks, Ramam, Szc. being an

Account of their Deities, Solemnities, either Religious or Civil, their Divinations, Augurics, O;-acles, Hjcroglyphjckh

and many other -curious Mattcrs, neceſſary to be underſtood, eſpecially by the Readers of Engltſb POETRY.

To which is added, '

A -Colleftion of Proper Names of Perſons and Placcs in G1-eat-Britain, with their

Etymologies and Explications.

L

The VVhole digeſted into an Alphabetical Order, not only for the Information of the Ignorant

but the Entertainment of the Curious s and alſo the Beneſic of Artificers, Tradcſmen, Young Srudents and Foreigners. ,
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Collefled by ſeveral Hands,
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0 .

AB

AB o'1kiAsUM [with Anatamifir] One oſ the Four Sto-

machs of rumiuaut Animals, i. e. ſuch as chew the Cud ;

the other three are called Venfer, Reticulum, and Omaſum.

Aao'MrNAaL1-1 [abominm-i, according to the native

Senſe of the VVord, from ab and omen, L. ſi nifles to ac-

count a Thing for an ill Omen, or an unltldicy Sign, and

therefore to pray againſt it by certain Forms or Speech] to

be abhorred, loathed or hate .

To ABo'MmATra ſabomimzri, of ab and omen] pro-

perly figniſ-ies to take a thing ſot an ill Sign or unlncky Q-

mcn ; to pray againli it, or wiſh the contrary, by certain

Forms and Speechcs, we uſe it For to abhor, hate or loaih.

Arzoiurna'-r1oN, a thing to be abhorr'd or loathed,

a detcſtable thing. L. .

Aaor.uNo's 5 ſabaminoſm, L.] full oſ Abomination.

ABo1u'GrNt-zs [of ab and vrigo] the People of Italy

by Saturn, or ſuch Nations as the Italiam, who pretend to

have been anciently without Original or Dcrivation from

any other Nation or People. -

Aaon [with the ancient Britairuj fignified a River,

AVON 2 and was a general Name for all Rivers.

To A9o'RT [ab0"t'r, F. of ab and vrior, L.] to miſ-

carry, or bring Forth the Foetus, before it is arrived at its

Llaturity for Birth.

ABO'RTlON [of aborior, L. to riſe or ſpring up un-

timel ] the untimcly Excluſion of theFo:tus, commonly

called a Miſcarriztge in Women.

Aao'R'rr0N Lwith Ga'de'm-1] a Term uſed of Fruits

that are produced too early before their Time, as when

Trees happening to be blaſled by noxious VVinds, are ſubjeft

'to this Malady, never bringing. their Fruit to Maturity.

ABo'rn-ton [of abov-ter, Miſcarriage in Women,

or the bringinv forth a Child before its Time, that is not in

a Capacity to live.

ABO'RTrv it ſabcrtivur, L.] pertaining to ſuch a Birth,

fiill-born, untimely, alſo that comes to nothing, as an ab-

ortive Deſign.

An Arzo'RTrva, a ſort of fine Vellurn made of the

Skin of a Caſt-calf or Lamb.

ABo'RT1V EN ES s, Miſearriage ; alſo Unſucceſsfitlneſs.

ABo'vE [of aboyfan, Sax.-] aloft, higher; alſo more

than, as over and above.

Aaou' T ſoſ abotan, sum] round about, alſo near

in Time and Place ; alſo ready, as alzaut to go.

Aaou"rED [withGardener:] a Term uſed to denote

that Trees are budded. It properl ſigniſies a Swelling

ſormed in the human Body, which has come to a Head or

Abſceſix, and is applied to Trees, in that the Buds of them

do in like manner ariſe like ſmall Heads.

Aaiuxc ADA'BRA, this Word is a Spell or Charm, which

is ſtill in Uſe and Eſleem with ſome fiiperſtitious Perſons,

who retend to do VV0nders by it in the Cure of A es

and I-Fevers, which is to be written in the Form of a Tii-

angle, decreaſing one Letter every Line till it comes to a

Point ; and the llliterate write the Lettcrs in Englzfi Cha-

ratlers in the ſame Form. '

8TIl8"l8U'N'1I'8

7 I 8 'T 8. I 8 'l I 8 '

I 8 "T 8 I 8 '1 I 8

8 'I 8 I 8 'l I 8 '

"r 8 I 8 "l 21 ' 8 3 8 'I I 8

I 8 'I 21 8

8 'I I 8

'I I. 8

2 I-2 ,

V N

1 A' atmcart, aName which Bafllidu, an He.-ctjckof' the

ſecond Century, gave to God, who he' (aid was the Aurhm-

of 36 5, z'.e. the 36; Days in the Year, to which the Let-

ters 873. 8'l8'38'l:l8 Abmcadabra, are ſaid to amount

The Author oſ this Superſiirition is ſaid to have lived in the

Time of Adrian, and had its Name after Abraſan, or A-

5'-fmu [Aee;cEas', Gr.] a Delty that the Author adored,

this he made his ſupreme Deity, and aſcribed to him ſeve-

ral petty ſubordinate Divinities, as 7 Angels, who preſided

over the Heavens, and alſo according to the Number of

Days in the Year, he held 36; Vittucs or Powcrs, or de.

Wndent Intelligences, the Value of the Leccgr-3 in the

ord, according to the Greek Numbers rnadc Sasjhus

A B P A E A 2 r Q ' '

IB 2 root-1,.6o r zoo

A3P,AuAM's ALM in Batan the He, , '-

To ABRMDE [-lbmdetq L.]toy1ll-rave ofi', mp "ce

Aggt.-USION, a ſhaving oE3a1ſ'qa In,-ng or blptdngow'

I 2 ' '

,....

AB

S] ABRA'sxoiI [with Surgeons] a ſuperficial railing or ilie'

tin. I

ABRASION [in a Medicimtl Senſejf- the wearing away

the natural Mucus, which covers the Membranes, arti-

tlcularly thoſe ot' the Stomach and Guts, by cor-roſiirc or

ſharp Humours. ,

ABRAs1ON [with Pbiloſapbm] that Matter which is

'lorn Off' by Affritidll Of Bodies one againſl' another.

ABRENUNClA'T1ON, a renouncing or tbrſaking any

thing entirely. P. of L.

A'aRrc [with Cbymiflr] Sulphur,

To As it r'DG 2 ſabreger, F.] to make ſhorter in VVords,

to c0ntra5t,- ſtill retaining the Senſe and Subſtance. ,.

To Aaarno r; Lin La-w] to make a Dcclaration, or

count ſhort', by leaving out Part oſ the Plaint or Dcmand,

and praying that the Deſendant may anſwer to the other.

AB R1'DGMEN'r [aln-egemcnt, an abridging, Eft,

wherein the leſs material Things are inſified on but briefly,

and ſo the whole brought into a leſſer Compaſs ; an Eoi-

tome or lhort Account of a Matter ; a Summary or ſhort

Account of the Matter of a Book.

Aarunoivranr [of account, Bcc. in La-w] is the ma-'

king it ſhorter by abſtrafling ſome of its Circumſtances.

Aanoc A M a'N TU at See Abbmbment,

To A'BRuG AT 11 ſabragatum, Sup. of al'-ogare, L.]

to diſannul or aboliſh, eſpecially to repeal or make a Lay

void, which was before in Force. '

AaRoGA'r rot-1, a diſannulling, Ere. L.

ABRoo'D [of bpcban, Sax.] as to ſit abrood as an

Hen on Eggs, to cheriſh.

ABRoTAN1"rEs ['ASg9-ronirug, Gr] VVine made of

Southernwood. -'

AB R0'TA NU rvr [Az-95'-racvo', Gr.] the Herb Southemwood.

Ask O'1'ON1'T Es [ACg3r0u'-nag, Gr.] Wormwood Wine.

ABRU'PT ſabrkptm, L.] Brealcing oil' ſuddenly ; un-

ſieaſonable; alſo rough, haſiy.

The AB RUPT ſabmptum, L.] the uneven, rough,

broken, or craggy, Part of the Abyſs. Milton. '

ABRU'P'rNEss, the breaking or being broken ofl' on

a ſudden ; alſo Craggineſs of aRock, Mountain, Efc,

A'3scEss ſabfieflus, L. of ab: and cede, L. to retire;

becauſe the Parts are diſunited by the Matter] a grofis Tu-

mor, Ulcer, or Swelling in any Part of the Body, which

may either be diſſolved, or be brought to run with Matter.

To ABscr'Nn [abſcin-dere, L.] to cut ofli

ABSC1'ss)'-I [in Conick Sefiiom, or other Cu'-vilinml Fi.

V- gum] are the Parts of the Axis cut

off' by the Ordinates, and accounted

downwards from the Vertex oſ the

Seftion, thus V b or V B are the

Abſzw', in this Figure. Some Wr-i.

ters call theſe the Imcrcepted An: or

intercepted Diameters.

Asscr'ssroN [of ab and ſzindo, to cut] a cuttin ofſ. L.

Aascisstor-1 i [ with Aflralagerr] a Term uſed, when

three Planets being within the Bounds of their Orbs, and

in different Degrees of the Sign; the third comes to a Con-

juntlion with the middle Planet, and cuts off the Light of

the firſt.

To ABsco'ND ſalzſkmdere, L.] to hide one's ſelf,

. A' as rznr ſabſem, L.] that is out of the Way, miſs-

rngror wanting.

0 A'Bs1zN-r one's fllf, to be voluntarily abſent, not

to appear, to keep out of the Way.

AB s EN TA'N nous ſalzſcntaneur, L.] pertaining to Ab-

ſence, done in Abſence.

Ass am' EE's, a Parliament held in Dublin the 28th

of Hem] VIII.

Aasr'N'rH1A'rao [ abfintbiatuz, L.] mingled with'

Vvormwood.

Aasrnrurofiuanon [i;Ax;m-.)t6,.tem, Gr.] Southern-

wood, or Wormwood gent .

Aasi'N-rnir as [ 'Aparr.3ſrus, Gr,] Wine made of

Wormwood.

A3sr'NTHruM ['A-Mr-Srvov, Gr.] Wonnwood.

A'Bs1sg["A-4-is', Gr;] the bowed or arched Rooſ of 8

A'r-srs Room, Houſe, Oven, Us. alſo the Ring or

Compaſs of a Wheel.

Aasrsgſin Ajlronamy] is when the Planets moving ſo

Aksrs their higheſt or loweſt Places are at a Stay ;

the high Abfi: being called the Apagaum, and the low Ai-

flr the Perigzum.

To ABst's-r ſabflflere, L,] to ceaſe or leave oſſ.

Aas0L1z'r it ſabſalmu, L.] out of Uſe, negleitcd-

At-.so'LvA-rortv [of abſolutoriru, L.] pertaining ſo

a Difizharge or Acquittal. I T' A O;

as L

' I-Paul

A A -yf.
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I N

ilnri-itu, ſlnfirnmr, L.] weak, feeble, crazy, lickly.

InFi'iuaAiu- Infirrrmrium, L. In rmarie, F.] an Apart-

dient, or Lod inc for ſick Peo le 1;

I 85- -

Inriritivinzssy ſſnſirmitar, PL.] Weakneſs, feebleneſs of

INF1'izMi'rY Body, Sickneſs.

Ini-'i'srUt.A'riao [in andfiſfulatur, L.] tumed to or become

filtulous; alſb full of Fiſiula's.

i To In'ri'x, ſirgfixum, ſup. of inſigere. L,] to ſix or faſien

into.

To INFL A'M 1-:, [Inflnmnmre-, L.] to ſet ones Heart on ſire,

to heat, to inrage or incenſe; alſo to provoke, to put into a

Paſiion. ,

.lnFi.A'MMAnLi-znitss [of inflamnmble, F; inflammare', L.]

capableneſs of being inflamed or ſet on ſire.

INFi.AMiviA"rioN [in Medizine] a blifiering heat, a Tumor

occaſioned by an obſtruction, by means whereof the Blood in

the Fleſh and Muſcles, flowing into ſome part faſier than it

can run off again, ſwells up and cauſes a Tenſion with an un--

uſual ſorcncſs, redneſs and heat.

Itii-'t.AMMA'rivE, ofan inflaming Nature or Qgality.

INFi.A'Ti: Exprqſſiarz, an Expreſlion ſwelling with big

Words; but to no great purpoſe.

To INFI-A'TE Eiſlflrlflu, L.] to blow, ſwell, or puſf' up

with Wind. 57

Itiri.A-rion [in Illeditine] a puſiing up, a windy Swelling,

the extenſion ofa part occaſioned by windy Humours.

To INFLECT-I ſinflefiere; L.] to bend or bow.

INFLECTION . .

INFLEXION JP a bending or bowing.

INFLFCTION [with Grarnnmn] is the variation of Nouns

and Verbs in their ſeveral Caſes, Tcnſes and Declenſions.

INruz'c-rroN [in Optirkr] a muliiplex Refraftion of the

Rays of Light, cauſed by the unequal thickneſs ofany Medi-

ums ſo that the Motion or Progreſs of the Ray is hindred

from going on in a right Line, and is inflcfled or bent back

on the inſide by a Curve.

- IN!-'LEC'rl0N Pain' afnny Czlrve

[Geame-Ir] is that Point or Place,

where tlie Curve begins to bend

A back again a contrary way. As for

inſtance, when a Curve Line as A,

F, K, is partly concave and partly

F convex towards any right Line, as

B K A, B, or towards a fixt point, as

then the Point F, which divides

the concave from the convex part,

and conſequently is at the beginning of the one, and the end

of the other, is called the Point of Inſleftion, as long as the

Curve being continued in towards F, keeps its courſe the ſame;

but the Point K is called the Point of Retrogreſſion, where it

begins to refleft back again towards that part or ſide where it

took its original.

INru;'xiar.izNizss ſinflexibilitm', L. inflcxibiliri, F.]

INFLEXIBXIITY 2 that which cannot be bowed or bend-

ed; alſo an inflexible Temper, obſtinateneſs, ſtiſfneſs.

To INFL1'cT ſinfliflmn, ſup.] to lay a Puniſhment upon.

IN!-'Ll'c'rlON, a ſmiting, a laying a Puniſhmcnt upon. L.

I'N1-'LUENCE [z"zfl:1cnt:'rz, L.] an Emiſſion of a Power or

Virtue; alſo the working or prevailing upon; power over, Eft.

IN!-'LUENCE [in Aſlroſagy] a quality ſuppoſed to flow ſrom

the Bodies of the Stars, or the Eſfeft of their Heat and Light,

to which, the pretenders to that Art, attribute all the Events

that happen on the Earth. ' .

I' NPLUENCED [of influmfia, L.] ſwayed, biaſſed, inclined

towards, wrought upon.

To I'NFx.UENcE [of inflzzrntia, of influz-re, L.] to flow

into, to have an influence upon, to produce or cauſe; to

ſway or have power over.

' I'NFLUEN'r[infl1m1r, L.] flowing into.

INFLUENT juircr [in Medicine] ſuch juices of a human

Body, that by the contrivance of Nature and laws of Circula-

tion, fall into another Current or Receptacle; as the Bile in-

to the Gall-Bladder, 637.

IN!-'LUE'NTxAL, influencinjg or bearing ſ way. -

INFLUX ſizgflzzxzu, L.] a owing or running into, eſpe-

cially of one River into another.

To I NFOLD [of in and jCe0l'Dfln, Saxz] to fold or wrap up.

4 To IN!-'okci-1 [t-'gſirrz'r, F to prevail upon by force of

Argument, to conſlrain or oblige.

INFo'RCF.Mt-:N'r, ſuoh a compulſion or reſlraint.

To INFO'RM ſinſarznnre, L ] to give notice, to tell, to in-

flruet, to teach, to make acquainted with.

INFORM ſinſormir, L.] unſhapcn, without form; alſo ugly.

IN 1-'ORMA Pa.-1 tri; [i. e. under the ſorin of a poor Perſon]

is when 3 Perſon Having made Oath before 3 judge, that he

is not worth 5 Pound! his Debts paid, is admitted to ſue, ha-

l~ -4' A"--X T-7

ſ N '

ving Council or an Attorney aſligned to manage his Buſmeſs

without any Fees. L.

INFORMNTXON, an informing relation, advice; alſo in-

ſtruftion, a making known; alſo an accuſation brought againſt

one before a Magiſirate. F. of L. '

INFORMATUS nan ſiznx [i. e. I am not informed] a formal

anſwer made in Court, by an Attorney who has no more to

ſay in the defence of his Client.

Iurolizmizb Starr [with Aſlroſagm] are ſuch fixed Stars as

are not ranged under any form or articnlar conſiellation.

IN!-'o'RM'ER, one who in anv (Fourt ofjudicature informs

againfi, or proſecutes any Perſons who tranſgreſs any Law

or penal Statute.

Nro'iuuot.rs [z'nfizrm'i:, L.] that is without ſonn, faſhion

or ſhape. L

I Nr-om.TUNA'rr: ſizgfortzmam, L.] unfortunate, unlueky;

unhappy: -. ,

INFO'ttTUNAT!-LNESS, unhappineſs, unluckineſs. ,

]NFO'l'-LTUNES [with Aſlralagcri] the Planets Saturn and

Mzrr, ſo called by reaſon of their ill-diſpoſed Natures and un-

fortunate Influences. '

INFRA Smpulari: Muſmlm [with .A'mt0"'g'flJ] a broad or

fleſhy Muſcle of the Arm, ariſing ſrom the lower ſide of the

Srapuln, and ending in the third Ligament of the Shoulder. L.

INFRA Spinatzzx Illuſtulux [with A'mt.] a Muſcle of the

Arm, ſo termed from the being placed below the Spine, un-

'der which it ariſes from the Smpula, and is inſerted to the

Shoulder Bone. This Muſcle moves the Arm direflly back-

wards.

INI.-'RA'C'1'loN, abreaking in, a rupture or violation of a

Treaty, a Law, Ordinance, Ejr. .

'To INFRNNCHISE [of aſmncbir, F.])to ſet free, to give

one his Liberty; to make a Freernan or enizon; to incor-

porate into a Society or,Body politick.

INFRNNC HXSEMENT ſqſranzbtfirncnt, F a making free,

[Fr. alſo delivery, diſcharge, releaſe.

. INF9'.ALAPsA'RlANs, a Sed who hold that God has crea-

ted a certain number of Men, before the fall of Adam, only

to be damned, without allowingthcm the means neceſſary for

their Salvation, if they would labour never ſo much after it.

INi'RA'NGlBf.E [of infrangibilir, L.] not to be broken;

durable, ſtrong. '

INFi1A'NGii3i.ENizss, uiicapableneſs of being broken.

INriuz'QUm-icr of infiequcntia, L. ſeldomncſs.

Iuriu-:'QuaNT [Eof irgſreguerir, L.. ſeldom happening,

rare, uncommon.

R:.';ifcATIxz" E a rubbing or chafing. L.

To Iuriu'Nci2 [infringe-rt, L.] to break a Law, Cuſtom

or Privilege.

INFiu'Nc2MENT, ſuch violation or breach.

INFiwcru0'si: [inſrufluaſiu-, LA unfruitful.

INri'.Uci'Fia'tovs [i'gfi':1g1fi"rur, bearing no Fruit.

INFv'cATEo Einfumtzu, L.]] painted over.

INFUCA'TlON, a painting 0 the Face, a colouring 9: diſ?

guifing. L.

I'uFui.A, a Name antiently given to ſome of the pontiſical

Ornaments, which are ſaid to be Filaments or Fringcs of Wool,

with which Prieſts, Viftims and even Temples were adomed.

To INru'MA-ris ſinſuynare, L.] to Smoke or dry in the

Smoke.

Iui-'UMA'TioN, a drying in the Smoke. L.

INi-'u'NDi'BuLii-'o'iuvir-:sxwith Bataniſirj a term applied to

ſuch Flowers, as are ſhape like a Funnel.

INrUNui'sUi.vM, a Tunnel or Fiinnel ſor the pouring of

Liquors into a Veſſel. L.

INFuNDii3ui.UM Cercbri [Anatomy] the Brain Tunnel, a

hollow place in the Root of the Brain, through which ſerous

Humours are diſcharged. L.

INFUNNBULUM Rent.-m [Anatomy] the Pale-ir or Baſin of

the Reins, thro' which the.Urine paſſes to the Ureters and

Bladder. L. 5

I Nl-'URl'ATl-I [of in and fizriatm, L.] ſiark Mad; alſo reco-

vered from Madneſs.

INFUSCA'TlON, a making dark or dusky. L.

To IN!-"U'sE ſlrgfigliun, ſup. of izſundrrt, L.] to pour in,

or into; to ſleep or ſoak ; alſo to inſpire or cndue with.

INFUsi5N, a pouring in, Uz. L.

Ini-'usion [in Pbnrmaty] is a ſleeping of any kinds of

Drugs, Roots, Leaves, (Fr. in ſome iquor proper to draw

out their Virtues.

To I'cA'cE. See Tin Engagz.

To INca'minA'rt: ſingeminarz, L.] to double or repeat

often.

INCE'MlNA1'1-ID Flowers [with Botaniſii] are ſuch when

one Flower ſtands on, or grows out, of another. I

3'
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A B R

ABR

(,. Relating to the person, as a servant.

Likins: very well the young gentleman, such I took him to

be admitted this Deiphantus tf-wrf me, who well shewed, there

is no service like his that serves because he loves. .Sidney, b. ii.

Good master, corporal, captain, for my old dame's fake,

stand mv friend: she hath no body to do any thing about her

when I am gone, and she is old and cannot help herself.

Shakespeare i Henry IV. p. ii.

Abo'ut. adv.

I. Circularly.

The weyward sisters, hand in hand,

Posters of the sea and land,

Thus do go about, about,

Thrice to thine, and thrice to mine,

And thrice again to make up nine. Sbakesp. Macbeth,

i. In circuit.

Mv honest lads, I'll tell you what I am about.— Two yards

and more.— No quips now, Pistol: indeed I am in the waste

two yards about; but I am about no waste, I am about thrift.

Shakespeare's Merry Wives of Windsor.

A tun about was ev'ry pillar there,

A polifh'd mirrour flione not half so clear. Dryd. Fables.

3. Nearly.

When the boats were come within about sixty yards of the

pillar, they found themselves all bound, and could go no far-

ther; yet so as they might move to go about, but might not

approach nearer. Bacon s New Atakntis.

4. Here and there; every way.

Up rose the gentle virgin from her place,

And looked all about, if she might spy

Her lovely knight to move his manly pace.

Fairy Shteen, b. i. cant. ii. stanz. 33.

A wolf that was past labour, had the wit in his old age, yet

to make the best of a bad game; he borrows a habit, and so

eboia he goes, hegging charity from door to door, under the

disguise of a pilgrim. L'Estrange.

5. With to before a verb; as, about to fy; upon the point, with-

in a small distance of.

These dying lovers, and their floating sons,

Suspend the fight, and silence all our guns:

Beauty and youth, about to perish, finds

Such noble pity in brave English minds. Waller.

6. The longest way, in opposition to the short straight way.

Gold hath these natures; greatness of weight; closeness of

parts; fixation; pliantnefs, or softness; immunity from rust;

colour, or tincture of yellow: Therefore the sure way (though

most about) to make gold, is to know the causes of the several

natures before rehearsed. Bacon's Natural Hi/I. N° 3 2 8.

Spies of theVolfcians

Held me in chafe, that I was fore'd to wheel

Three or four miles about | else had I, Sir,

Half an hour since brought my report. Shakejp. Coriolanus.

7 . To bring about; to bring to the point or state desired; as, he

has brought about his purposes.

Whether this will be brought about, by breaking his head, I

very much question. Spectator,

t. lo come about; to come to some certain state or point.

VV'herefore it came to pass, when the time was come about,

after Hannah had conceived, that she bare a son. 1 Sam. i. 20.

One evening it befel, that looking out,

The wind they long had wish'd was come about;

Well pleas'd they went to rest; and if the gale

Till morn continu'd, both resolv'd to fail. Dryd. Fables.

9. To go about a thing; to prepare to do it.

Did not Moses give you the law, and yet none of you

keepeth the law? Why go ye about to kill me? John vis. 19.

In common language, they fay, to come about a man, to cir-

cumvent him.

: of these phrases seem to derive their original from the

French a bout; venir a bout (Tune chose; venir a bout de quel-

ou'un.

A. Bp. sor Archbishop; which see.

ABRACADA'BRA. A superstitious charm against agues.

To ABRA'DE. v. a. [Lat abrado.] To rub off; to wear a-

. way from the other parts ; to waste by degrees.

By this means these may be a continued supply of what is

Jucccflively abraded from them bydecursion of waters.

Hale's Origin of Mankind.

Abraham's Balm. The name of an herb.

Abra'sicn. [See Abrade.]

'• The act of abrading; a rubbing off.

2- [hi medicine.] The wearing away of the natural mucus,

which covers the membranes, particularly those of the stomach

and guts, by corrosive or sharp medicines, or humours, ghtincy.

3- The matter worn off by the attrition of bodies.

Abre'ast. adv. [See Breast.] Side by side; in such a po-

sition that the breasts may bear against the fame line.

My cousin Suffolk,

My soul shall thine keep company to heav'n:

Tarry, sweet soul, for mine, then fly abreast. Shak. Henry V.

For honour travels in a strtight so narrow,

Where one but gj^es, abreast. Shake/p. Troilus and Crefftda.

Vol. L

. The riders rode abreast, and one his shield,

His lance os cornel- wood another held;

The third his bow, and, t lorious to behold!

The costly quiver, all of burnish'd gold. Dryden's FaUes.

Abri'cot. bee Apricot.

To ABRIDGE, v. a. [abreger, Fr. abbrevio, Lat.]

«• To make shorter in words, keeping still the fame substance.

All these sayings, being declared by Jason of Cyrene in five

books, we will esiay to abridge in one volume. 2 Mace. ii. 23.

2. To contract, to diminish, to cut short

The determination of the will, upon enquiry, is following

the direction of that guide; and he, that has a power to act or

not to act, according as such determination directs, is free.

Such determination abridges not that power wherein liberty

consists.

3. T o deprive of; in which fense it is followed by the particle

from, or of, preceding the thing taken away.

i have disabled mine estate,

By shewing something a more swelling port*

Than my faint means would grant continuance;

Nor do 1 now make moan to be abridg'd

From such a noble rate. Shakespeare's Merchant of Venice.

They were formerly, by the common law, discharged frorri

pontage and murage; but this privilege has been abridged them

since by several statutes. Ayliffe's Parergon Juris Canonici.

Abri'dced of. part. Deprived of, debarred from, cut short.

An Abri'dceR.

1. He that abridges; a shortener.

1. A writer of compehdiums or abridgments.

Abridgment, n.f. [abregement, French.]

1. The contraction of a larger work into a small compass.

Surely this commandment containeth the law and the pro-

phets; and, in this one word, is the abridgment of all volumes

of scripture. Hooker, h. ii. § 5.

Myself have pla/d

The int'rim, by remembring you 'tis past;

Then brook abridgment, and your eyes advance

After your thoughts, straight back again to France?

Shakefpcar's Henry V.

Idolatry is certainly the first-born of folly, the great and

leading paradox; nay, the very abridgment and sum total of

all absurdities. South's Sermons.

2. A diminution in general.

All trying, by a love of littleness,

To make abridgments, and to draw to less,

Even that nothing, which at first we were. Donne.

3. Restraint, or abridgment of liberty.

The constant desire of happiness, and the constraint it puts

upon us, no body, I think, accounts art abridgment of liberty,

or at least ail abridgment of liberty, to be complained of.

1 Locke,

Abro'ach. adv. [See To BROACH.]

1. In a posture to run out; to yield the liquor Contained; pn>

perly spoken of vessels.

The Templer spruce, while ev'ry spout's abroach,

Stays 'till 'tis fair, yet seems to call a coach. Swift't Misccl.

The jarrs of gen'rous wine, (Acestes' gift,

When his Trinacrian shores the navy left)

He set abroach, and for the feast prepaid,

In equal portions with the ven'son shar'd.

Dryden's Firgirs Æneid, vol. ii.

2. In a figurative sense; in a state to be diffused or advanced; in

a state of such beginning as promises a progress.

That man, that sits within a monarch's heart,

And ripens in the sunshine of his favour,

Would he abuse the count'nance of the king,

Alack! what mischiefs might be set abroach,

In shadow os such greatness? Shakespeare's Henry IV. p. ii.

Abro'ad. adv. [compounded of a and broad. See Broad.]

I. Without confinement; widely; at large.

Intermit no watch

Against a wakeful foe, while I abroad,

Thro' all the coasts of dark destruction seek

Deliverance. Milton's Paradise Lost, i. ii. I. 4''3.

. . Again, the lonely fox roams far abroad.

On secret rapine bent, and .midnight fraud;

Now haunts the cliff, now traverses the lawn,

And flies the hated neighbourhood of man. Prior.

3. Out of the house.

Welcome, Sir,

This cell's my court; here have I few attendants,

And subjects none abroad. Shakespeare's Tempest.

Lady walked a whole hour abroad, without dying after

it; at least in the time I staid; though she seemed to be

fainting, and had convulsive motions several times in her head.

Pope's Letters.

3. In another country.

They thought it better to be somewhat hardly yoked at home,

than sor ever abroad, and discredited. Hooker, Pref.

Whosoever offers at verbal translation, (hall have the mif-

- fortune of that young traveller, who lost his own language

abroad, and brought home no other instead of it. Sir J. Denhotn.
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I N F

1 N G

He should regard she propriety of his words, and get some

information in the subjea he intends to handle. Swift.

These men have had longer opportunities of information,

and are equally concerned with ourselves. Rogers.

2. Charge or accusation exhibited.

3. The act of informing or actuating.

Info'rmer. n.f [(torn inform.]

t. One who gives intelligence.

This writer is either byassed by an inclination to believe the

worst, or a want of judgment to chuse his informers. Swift.

2. One who discovers offenders to the magistrate.

There were spies and informers set at work to watch the

company. L'Estrange.

Let no court sycophant pervert my sense,

Nor fly informer watch these words to draw

Within the reach of treason. Pope.

Informers are a detestable race of people, although some-

times necessary. Swift.

Info RMIDAble. adj. [in andformidabilis, Lat.] Not to be

feared; not to be dreaded.

Of strength, of courage haughty, and of limb

Heroick built, though of terrestrial mold;

Foe not informidable, exempt from wound. Mi/tcn.

In for mit Y. n.f. [from informis, Lat.] Shapelessness.

From this narrow time of gestation may ensue a smalness

in the exclusion; but this infereth no inf irmity. Brown.

Info'rmous. adj. [informs, Ft. infrmis, Latin.] Shapeless;

of no regular figure.

That a bear brings forth her young informous and unstiapen,

which flie fafhioncth after by licking them over, is an opinion

not only common with us at present, but hath been delivered

by ancient writers. Brown's Vulgar Errours.

Info'rtunate. adj. [infortunc, Fr. infortunatus, Latin.] Un-

happy. See Unfortunate, which is commonly used.

Perkin, seeing himself prisoner, and destitute of all hopes,

having found all either false, faint, or infoitunate, did gladly

accept of the condition. Bacon's Henry Vis.

To Infra'ct. v. a. [infractus, Luin.] To break.

Falling fast, from gradual slope to slope,

With wild infracted course and leffen'd roar,

It gains a (afer bed. Thomsons Summer.

Infraction, n.f. [infraction, Ft. infractio, Lat.] The act

of breaking; breach; violation.

By the fame gods, the justice of whose wrath

Punisii'd the infraction of my former faith. Waller.

The wolves, pretending an infraction in the abuse of their

hostages, fell upon the sheep immediately without their dogs.

L'Estrange's Fables.

Infra'ngible. adj. [in and frangible] Not to be broken.

These atoms are supposed infrangible, extremely compacted

and hard, which compactedness and hardness is a demonstra-

tion that nothing could be produced by them, since they could

never cohere. Cheyne's Phil Princ.

Infre'quency. n.f. [infequentia, Latin.] Uncommonness;

rarity.

The absence of the gods, and the infrejuency of objects,

made her yield. Broome's Notes on Pofe's Odyssey.

Infre'queNT. adj. ['nfrequens, Lat.] Rare; uncommon.

To Infsi'gidate. v. a. [in and frigidus, Lat.] To chill; to

make cold.

The drops reached little further than the surface of the li-

quor, whose coldness did not infrigidate those upper parts

of the glass. Boyle.

To INFRI NGE, v. a. [infringe, Latin.] ■

1. To violate; to break laws or contracts.

Those many had not dar'd to do that evil,

If the first man that did th' edict infringe,

Had answer'd for his deed. Sfakcjp. Meaf. for Meaf.

Having infring'd the law, I wave my right

As king, and thus submit myself to fight.

2. To destroy; to hinder.

Homilies, being plain and popular instructions, do

infringe the efficacy, although but read.

Bright as the deathless gods and happy, she

From all that may infringe delight is free. Waller.

Infringement, n.f. [from infringe.] Breach; violation.

The punishing of this infringement is proper to that juris-

diction against which the contempt is. Clarendon.

Ikfri'nger. n.f. [(torn infringe.] A breaker; a violator.

A clergyman's habit ought to be without any lace, under a

severe penalty to be inflicted on the infringers of the provincial

constitution. /lyliffe's Parergon.

Jnfu'ndibuliform. n.f. [infundibulum and forma, Lat.] Of

the shape of a funnel or tundisti.

Infuriate, adj. [in and furia, Lat.] Enraged; raging.

At th' other bore, with touch of fire

Dilated and infuriate. Milton.

Fir'd by the torch of noon to tenfold rage,

Th' infuriate hill forth shoots the pillar'd flame. Thomson.

Infusca'tion; n.f. [infujeatus, Latin.] The act of darkening

or blackening.

To INFU'SE. v. a. [infuses Fr. hfufus, Latim]

Waller.

not

Hooker.

1. To pour in; to instil.

Thou almost mak'st me waver in my faith,'

To hold opinion with Pythagoras,

That souls of animals infuse themselves

Into the trunks of men. Shakes Merchant of Venice:

My early mistress, now my ancient muse,

That strong Circean liquor cease t' infuse,

Wherewith thou didst intoxicate my youth. Denham.

Why should he desire to have qualities infused into his son,

which himself never poflessed? Swift.

Meat must be with money bought;

She therefore, upon second thought,

Infus'd, yet as it were by stealth,

Some small regard for state and wealth. Swifi:

2. To pour into the mind; to inspire into.

For when God's hand had written in the hearts

Of our first parents all the rules of good,

So that their skill infus'd surpass'd all arts

That ever were before, or since the flood. bavies:

Sublime ideas, and apt words infuse;

The muse instruct my voice, and thou inspire the muse. Rose.

He infus'd

Bad influence into th' unwary breast. Milton.

Infuse into their young breasts such a noble ardour as will

make them renowned. Milton.

3. To steep in any liquor with a gentle heat; to macerate so as

to extract the virtues of any thing.

Take violets, and infuse a good pugil of them in a quart of

vinegar. Bacon's Natural History.

4. To make an infusion with any ingredient; to supply, to tinc-

ture, to saturate with any thing infused.

Drink, infused with flesh, will nourish faster and easier than

meat and drink together. Baton's Natural History.

5. To inspire with.

Thou didst smile,

Infused with a fortitude from heav'n. Shakefp. Tempest.

Infuse his breast with magnanimity,

And make him, naked, foil a man at arms. Shakefp. H. VI.

Infu'sIBLE. adj. [from infuse.]

1. Possible to be infused.

From whom the doctrines being infusible into all, it will be

more necessary to forewarn all of the danger of them. Hamm.

2. Incapable of dissolution; not fusible.

Vitrification is the last work of fire, and a fusion of the

salt and earth, wherein the fusible salt draws the earth and in-

fusible part into one continuum. Brown's Vulgar Errours.

Infu'sioN. n.f. [infusion, Ft. insusio, Latin]

1. The act of pouring in; instillation.

Our language has received innumerable elegancies and im-

provements from that infufim of Hebraisms, which are derived

to it out of the poetical passages in holy writ. Addifon's Spect.

2. The act of pouring into the mind; inspiration.

We participate Christ partly by imputation, as when those

things which he did and suffered for us are imputed to us for

righteousness; partly by habitual and real infusion, as when

grace is inwardly bestowed on earth, and afterwards more ful-

ly both our fouls and bodies in glory. Hooker^

They found it would be matter of great debate, and spend

much time; during which they did not desire their company,

nor to be troubled with their infusions. Clarendon.

Here his folly and his wisdom are of his own growth, not

the echo or infusion of other men. Swift.

3. The act of steeping any thing in moisture without boiling.

Repeat the inf usion of the body oftener. Bacom

4. The liquor made by infusion.

To have the infusion strong, in those bodies which have finer

spirits, repeat the infusion of the body oftener. Bacon.

Infu'sivk. adj. [from infuse.] Having the power of infusion,

or being infused. A word not authorised.

Still let my song a nobler note assume,

And sing th' infusive force of Spring on man. Thomson.

Inga'te. n.f. [in &nd gate.] Entrance; passage in.

One noble person stoppeth the ingate of all that evil which

is looked for, and holdeth in all those which are at his back.

Spenser on Ireland.

Inganna'tioN. n.f. [ingamare, Italian.] Cheat; fraud; de-

ception; juggle; delusion; imposture; trick; slight. A word

neither used nor necessary.

Whoever shall resign their reasons, either from the root of

deceit in themselves, or inability to resist such trivial inganna-

tions from others, are within the line of vulgarity. Brown.

Ingathering, n.f. [in and gathering.] The act of getting

in the harvest.' ,

Thou shalt keep the feast of ingathering, when thou haft

gathered in thy labours out of the field. Ex. xxiii. 16.

Inge, in the names of places, signifies a meadow^from the

Saxon inj, of the fame import. Gibson's Camden.

To Inge'MINAtb. v.a. [ingemino, Latin.] To double; to

re|He would often ingeminate the word peace, peace. Clarendon.

Ingemina'tion. */ {in and geminaiio, Latin.] Repetition;

reduplication.
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Policing the New Republic

It’s not entirely clear, of course, exactly whom and what
the American political and legal thinkers and doers who first spoke of a
power to police read and when they read it. It’s also unclear, therefore, to
what extent these Americans were directly influenced by any, or all, of the
various facets of the concept of police in early modern Europe or in the po-
lice science of the seventeenth and eighteenth centuries, or if, perhaps, they
got their police entirely from Blackstone’s Commentaries, the source of so
much institutional inspiration in the new republic.

Luckily, however, we learned it doesn’t much matter whether the Found-
ing Fathers picked up the police concept from Blackstone or Beccaria or
Bentham, or Adam Smith or any of the other eighteenth-century police sci-
entists. It doesn’t matter because the core idea of police was the same on both
sides of the Channel, for the simple reason that its roots reached back far be-
yond the divide between continental and English politics and law, to the very
origins of Western political thought and practice. Already the Greeks had
differentiated between politics, the self-government of householders by
householders, and the other-government of households by their household-
ers. Police marked the point of convergence between politics and econom-
ics, when one mode of governance merged into the other, and created the
oxymoronic science of political economy. The police power was born when
the governmentality of the private (micro) household was expanded, and
transferred, onto that of the public (macro) household. Equipped with the
power to police, the sovereign ruled “the individuals of the state, like mem-

81

4
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bers of a well-governed family,” in Blackstone’s words,1 or “of that great fam-
ily, the State,” in Rousseau’s.2

It’s no surprise that the Founding Fathers took easily to this theory of gov-
ernment as patriarchy, and of politics as economics, as they had been prac-
ticing it for quite some time. In their corporations, their camps, their towns,
their churches, their families, and on their plantations, they had been doing
police long before they had a name for it, that modern, enlightened, sci-
entific concept of police.

The problem, of course, was that this mode of governance stood in deep
tension with the principle upon which the American Republic was built, and
that gave legitimacy to it, self-government. It was one thing for the Kings of
England and of Prussia to think of themselves as policing their respective
realms, as a more or less benevolent father might his family. It was quite an-
other for the governors of a democratic republic built upon the equality of
all, governors and governed alike, to adopt this patriarchal posture.

But adopt it they did, as they applied themselves to the task of policing the
new state with a vengeance, developing a distinctly American version of po-
lice along the way, turning police science into police power. Recognized as the
very foundation of government, and even as synonymous with government
itself, American police power remained true to the common core of all vari-
eties of police, from France to Germany to Scotland to England: its founda-
tion in the householder’s governance of the household. All of the compo-
nents of American police power can be traced back to that model. Its
undefinability derives from the father’s virtually unlimited discretion not
merely to discipline, but to do what was required for the welfare of the
household. The ahumanity of its object derives from the essential sameness
of all components of the household, animate and inanimate, as tools in the
householder’s hands. That essential sameness, however, also implies the es-
sential difference between the householder and his household, and therefore
the hierarchical aspect of American police power, along with its fundamen-
tal amorality. The power to police seeks efficiency, not legitimacy. Patri-
archy’s concern for the welfare of the household is the police power’s con-
cern for the welfare of the state, a concern that expresses itself positively and
negatively, in the correction of inferior members of the state household as
well as in its protection against threats.3

As we’ve already noted, the Americans, when they revealed the sources of
their view of police, were quite explicit about its patriarchal essence. The one
definition of police they quoted again and again was, after all, Blackstone’s
and Blackstone could not have been clearer on this point. It bears repeating
that he viewed the police power as that power which the king, as “pater-
familias of the nation,”4 possessed vis-à-vis his kingdom, as familia.

82 American Police Power

6974_CH04  10/21/04  11:05 AM  Page 82

This content downloaded from 
������������132.174.251.110 on Fri, 21 Oct 2022 09:33:34 UTC������������ 

All use subject to https://about.jstor.org/terms

Compendium_Cornell 
Page 0269

Case 3:17-cv-01017-BEN-JLB   Document 124-1   Filed 11/11/22   PageID.12158   Page 33 of
231



Policing the New Republic 83

This persistent reliance on Blackstone is truly remarkable. For what rele-
vance could a theory that rooted state power in the king’s obligations toward,
and authority over, his kingdom retain in a republic? Wasn’t the American
revolution all about independence, independence also from the king’s arbi-
trary prerogative, which he exercised over his American subjects like a
householder over his household? In short, wasn’t the revolution meant pre-
cisely to rid the Americans of the patriarchal police power of the King of
England?

Ending the king’s police power, it turns out, did not mean ending police
power altogether. Nor did it mean depriving oneself of that power. We have
already seen that policing in fact if not by name already had shaped Ameri-
can government since long before the revolution, and it continued to do so
long thereafter. Americans had no objections to the notion of one person
policing another, or rather a community of others. American society was
deeply hierarchical, organized into households of various sizes and types.
The kingdom-household under the authority of the king-father was only
one of these households, and in many ways the least significant in everyday
life. The English king, with “his” law, was very far away. Government oc-
curred at the local level, in the family, the church, the town, perhaps the
colony, and of course the plantation.

Americans didn’t appreciate being policed, but they had no qualms about
policing. The revolution thus can be seen as the removal of a higher layer of
household governance. Americans extracted themselves from the kingdom-
household so that they could go about policing their respective households
without interference from the macro householder, the king.5 After the revolu-
tion, for example, now-state officials no longer would have to deal with royal
missives reminding them that slave owners should be held to account for killing
their slaves, because slaves were members not only of a plantation household,
and the then-colonial household, but also of the grand household of the king.
These decrees had been annoying during the colonial era because they inter-
fered with the proper policing of the then-colony, while they reminded the
officials of their inferior status vis-à-vis the royal paterfamilias. Under the loose
supervision of the king-father, Americans had been free to enslave, in Jonathan
Bush’s phrase. After the revolution they were truly free to police.

They were free because they were free from someone else’s police power.
They were also free because they were free to police others. Their autonomy
consisted in not being under heteronomy and in exercising heteronomy over
others. This is the model of republican government familiar from Greek
politics, which the American revolutionaries studied with great interest. The
new American state was to be a republic, but a republic of householders. It
was the householders who were to participate in government, indirectly and
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directly, by voting and being voted for, and resolving disputes among them-
selves. But the business of government did not end there. Government also
meant, as it always had, policing others. And so everyone, and everything,
else incapable of self-government was to be policed by those who were so ca-
pable.

It’s not clear exactly what the drafters of the early state constitutions meant
when they spoke of “governing and regulating the internal police” of the
state. Judging by what governing and regulating American state legislatures
actually did under the heading of “internal police of the state” when they got
around to revising their statutes in the early republic, the objects of their po-
lice included, among other things (and people), taverns, brothels, bawdy
houses, lost goods, and gunpowder, paupers, vagrants, disorderly persons,
prostitutes, drunkards, tipplers, gamesters, the unemployed, jugglers, com-
mon showmen, as well as illegitimate children, and stray animals.6

Suffrage limitations didn’t just discriminate against the propertyless,
women, slaves, children, animals, and inanimate objects.7 They eliminated
those who were under the police of another person, or—in the case of those
who were denied the status of personhood, including slaves, children, ani-
mals, and inanimate objects—under the police of some person. In the house-
holder’s republic, the household had no right to govern, only to be governed,
or rather policed.

A fully matured capacity for self-government was required for participa-
tion in the self-government of the political community. That capacity was
thought to be lacking in those who were mere objects of another’s police,
whether their householder was the family patriarch, as in the case of wives,
children, servants, animals, and other household property, or the state as
macro householder, in the case of those receiving public poor relief. Even if
the capacity for autonomy wasn’t lacking entirely under these conditions, its
actual exercise was surely thought to be impossible. Even if objects of police
could be free in the abstract, they were not, and could not be, free in fact.

As “persons of indigent fortunes, or such as are under the immediate do-
minion of others,” objects of police were “suspected to have no will of their
own,” and therefore incapable of exercising whatever capacity for self-
government they might possess.8 That “suspicion” in fact manifested itself as
an irrebuttable presumption in the form of categorical property qualifications,
which persisted in some states until the 1930s.9

Now given that there remained so many objects of police, animate and
inanimate, even after the revolution and the ejection of the royal house-
holder and his overseers, there was never any question whether there was to
be continued policing in the new republic but merely who was to do the
policing. So obvious was the continued need for police that Americans never

84 American Police Power
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managed, or bothered, to develop an indigenous account of the nature of po-
lice. In fact, early American treatments of police devoted themselves largely
to the task of explaining, and repeating, the very obviousness of police. Take
for example the concluding passage of Judge Redfield’s opinion in Thorpe v.
Rutland & Burlington Railroad Company,10 an 1854 case from Vermont that
came to be cited as one of the classic discussions of the police power:

One in any degree familiar with this subject would never question the right
depending upon invincible necessity, in order to the maintenance of any
show of administrative authority among the class of persons with which
the city police have to do. To such men any doubt of the right to subject
persons and property to such regulations as the public security and health
may require, regardless of merely private convenience, looks like mere
badinage. They can scarcely regard the objector as altogether serious. And
generally, these doubts in regard to the extent of governmental authority
come from those who have had small experience.11

The answer to the question of who would get to do the policing in the new
republic was just as obvious: we. “We” originally meant “the people,” in the
sense of the collection of householders entitled to participate in government.
So some of the early state constitutions feature declarations such as this one,
taken from the Pennsylvania Constitution of 1776: “the people of this State
have the sole, exclusive and inherent right of governing and regulating the
internal police of the same.” Here the householder-citizens of Pennsylvania
are defiantly throwing off the police power once held over them by their
erstwhile macro householder, the king.

But the people of Pennsylvania not only announced that they no longer
would be policed by the King of England. They also made clear that the de-
parture of the ultimate policer didn’t mean the departure of police. That the
power of police was intimately connected to the king’s prerogative didn’t cause
much of a problem, and certainly no more of a problem than the transfer of
any other aspect of the royal prerogative, i.e., the authority enjoyed by the king
as father of the kingdom family. Now that the king was gone, his prerogative
was simply transferred onto the new sovereign: “the people of this State.” In
the context of police, Thomas Paine’s famous answer to the question “where
. . . is the King of America?”, that “in America THE LAW IS KING,”12 meant that
the prerogative police power of one man, the king, now belonged to a group
of men, the people, who had assumed the power to police.

Once the people of the various states had freed themselves from the king’s
policing of their police, they were understandably wary of subjecting them-
selves to the police power of another master. To many the creation of an

Policing the New Republic 85
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American nation meant being reintegrated within a larger household under
another superior householder. And it is in the context of the debates about
the federal constitution that one finds the most extended discussions of the
obviousness of police power. So we learn that the power to police is an in-
herent attribute of all government, or least of any free government, where
“free” here meant free from a superior police power.

This point about the inevitability of policing in any government was so
universally conceded that it helped forge the very consensus upon which the
American federalist system of government was built. By leaving “the people
of this State” the “sole, exclusive and inherent right of . . . regulating the in-
ternal police of the same,” the United States preserved the States’ status as
independent households, or units of police. They, in other words, remained
free to police. But they gave up that other aspect of government, namely that
of “governing” in the narrow sense. Government by law now became a mat-
ter not only of the states, but also of the national government. The state-
householders could still police their household, but they were now subject to
the laws of the nation. Those laws, however, were not to be measures of po-
lice, issued by a higher power. They were to be laws made with their partic-
ipation, as always had been appropriate for a government of autonomous
householders.

In fact, American constitutional discourse went one step farther. It left the
states’ power of “internal police” untouched, while it denied the federal gov-
ernment any police power of its own. In other words, it retained the house-
hold status of the states by denying the household status of the union.

This arrangement was self-contradictory; nonetheless, it has remained in
place to this day. The problem with the compromise upon which the union
was built was that it insisted that the power to police was inherent in the very
concept of government, while at the same time ostensibly erecting a gov-
ernment without that very power. But this inconsistency has not interfered
with the rhetorical usefulness of the police concept over the past two hun-
dred years. The clear assignment of police power to the states, and only to
the states, dramatically simplified constitutional analysis. If it was police, it
was the states’ business.

As a matter of political fact, if not of rhetoric, the inconsistency did man-
age to resolve itself. As Ernst Freund remarked in 1904, after only the first
century of federal legislation, it had become “impossible to deny that the
federal government exercises a considerable police power of its own.”13 De-
spite all the rhetoric about the policeless federal government, already the
Federalist Papers claimed a federal police power, even if not in so many
words. So Hamilton spoke of the need of government to hand out “a penalty
or punishment for disobedience,”14 and in particular “the disorderly conduct

86 American Police Power
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of refractory or seditious individuals.”15 Here a “vigorous”16 government was
needed to dispose of those “seditions and insurrections . . . that are, unhap-
pily, maladies as inseparable from the body politic as tumors and eruptions
from the natural body.”17

And this became the general modus operandi of the federal government:
use your police power, but call it anything but that. One of the most obvious,
and extreme, uses of the federal police power took the form of federal control
over Native Americans and their “Indian affairs,” under the auspices of that
most police scientific institutions of princely government, a “Bureau.” This
clear and prolonged exercise of comprehensive householder authority over a
household composed of inferior objects who could have no say in their gov-
ernment, this textbook example of police, was in fact carried out mostly un-
der the commerce clause, which authorized the national government not to
regulate the “police” of the nation, but instead to regulate “commerce”
among the micro households (i.e., the states) within the nation, as well as be-
tween the nation and other macro households (i.e., other nations).18

The commerce clause early on emerged as the favorite cover for the exer-
cise of federal police power. The most recent example is the creation of a
comprehensive federal code of drug criminal law, all under the guise of pre-
venting interference with interstate commerce.19 In fact, almost the entire
edifice of federal criminal law, which has reached proportions that would
have surprised even a police realist like Freund, derives from the commerce
clause. Only recently has the U.S. Supreme Court begun to review the fed-
eral government’s use of the commerce clause to generate police measures.
In United States v. Lopez,20 the Court even went so far as to strike down a fed-
eral criminal statute ostensibly based on the federal commerce power. On
what ground? Because to uphold the statute would “bid fair to convert con-
gressional authority under the Commerce Clause to a general police power
of the sort retained by the States.”21 In other words, the fiction of exclusive
state police power is alive and well, even after Lopez.

Having secured “the sole, exclusive and inherent right of governing and
regulating the internal police of the same” twice over, once against the king
and then against the union, “the people” of the states turned their attention
to the task at hand. With the revolutionary work complete, the time had
come to govern. As Benjamin Rush gushed in the summer of 1787: “the same
enthusiasm now pervades all classes in favor of government that actuated us in
favor of liberty in the years 1774 and 1775, with this difference, that we are
more united in the former than we were in the latter pursuit.”22

And to govern also, and especially, meant to police. For there was much
policing to be done. As Benjamin Franklin cautioned in 1789: “We have been
guarding against an evil that old States are most liable to, excess of power in the

Policing the New Republic 87
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rulers, but our present danger seems to be defect of obedience in the subjects.”23

Others warned that “[t]he principal fault seems to be, a want of energy in the
administration of government.” What was needed was “an increase of magis-
terial power in order to provide for the ‘execution of the laws that is necessary
for the preservation of justice, peace, and internal tranquility.’ ”24

It was high time that order be restored in the American state household.
Household members had to be put—back—in their proper place, lest they
mistake themselves for householders capable of government. There were
plenty of people in need of policing. The recently liberated householders saw
post-revolutionary America teeming with men “whose fathers they would have
disdained to have sat with the dogs of their flocks, raised to immense wealth, or at
least the appearance of a haughty, supercilious and luxurious spendthrift.”25

The comprehensive pursuit of police permeated every branch, and every
level, of government. We’ve already heard about the police commissioners
and peace officers who began to appear in American cities in the 1770s and
80s. And these agents were not long confined to executing the statutes on
Blackstone’s list of police offenses.

Soon the legislative bodies of the states began issuing their very own po-
lice regulations, from the state on down to cities, towns, and villages. As an
illustration, the New York state legislature passed police regulations in these
areas between 1781 and 1801. The list is compiled by William Novak:26

• lotteries
• hawkers and peddlers
• the firing of guns
• usury
• frauds
• the buying and selling of offices
• beggars and disorderly persons
• rents and leases
• firing woods
• the destruction of deer
• stray cattle and sheep
• mines
• ferries
• apprentices and servants
• bastards
• idiots and lunatics
• counsellors, attorneys and solicitors
• travel, labor, or play on Sunday
• cursing and swearing

88 American Police Power
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POLARIZATION OF LIGHT - POLENDA . 213

stances which possess double refraction, was employed in various negotiations.

in general, alter the polarization of light, He was also appointed one of the three

and apparently in a sudden manner, com- papal legates to the council of Trent.

municating to the polarized ray a new On the accession of Mary I, his attainder

polarization of the same nature, but in was reversed, and he was invited to Eng

another direction. Among the most in- land, where he endeavored to moderate

teresting phenomena connected with this the rigor of Gardiner and others against

subject, are the colors produced by the the reformers, and was an advocate for

action of crystallized bodies upon polar- lenient measures, and such a correction

ized light. When thin plates of glass, of clerical abuses as would conciliate

selenite, mica, agate, quartz-crystal, tour- them . On the death of Cranmer, Pole,

maline, & c.,are exposed in a beam of then, for the first time, ordained priest,

polarized light, the most beautiful and became archbishop of Canterbury, and
vivid colors, resembling those observed was, at the same time, elected chancellor

by Newton in thin films of air or liquids, of both the universities ; and, while he act

only infinitely more striking, make their ed with much severity in the extirpation

appearance. The attentive examination of heresy , he made several salutary regu

of these colors has led to a theory both lations for the advancement of learning.

of polarization and double refraction, He died in 1558. Cardinal Pole seems

which, says Herschel, in his Discourse not to have been a man of commanding

on the Study of Natural Philosophy, is so talents, either political or literary ; but he

happy in its adaptation to facts, and in merited great esteem for his mildness,

the coincidence with experience of re- generosity, and comparative moderation,

sults deduced from it by the most intri- in an age when persecution was deemed

cate analysis, that it is difficult to con- ' lawful on all sides.

ceive it unfounded . Our limits do not Pole, in magnetism . Two points of a

permit us to go farther into this interest- loadstone, corresponding to the poles of

ing subject; for a more complete elucida- the equator, the one pointing to the north,

tion of which, we must refer the reader the other to the south , are called poles.

to the article Polarization of Light, in (See Magnetism .)

the Library of Useful Knowledge. Pole or Polár Star is a star of the

POLE, Reginald , cardinal, an eminent second magnitude, the last in the tail of

statesman and ecclesiastic, born in 1500, Ursa Minor.

was the son of sir Richard Pole, lord POLE, Percy, or Rop, in surveying, is a

Montacute, cousin to Henry VII, by measure containing sixteen feet and a half.

Margaret, daughter of the duke of Clar- POLE-AXE ; a sort of hatchet nearly

ence, brother to Edward IV. He enter- resembling a battle -axe, having a handle

ed into deacon's orders at an early age, about fifteen inches long, andbeing fur
and had several benefices conferred on nished with a sharp point, bending down

him by Henry VIII, with whom he was wards from the back of its head. It is

a great favorite. In 1519, he visited principally used on board of ships, to cut

Italy, and returned to England in 1525, away the rigging of an adversary who

but, in consequence of the affair of the endeavors to board . They have also

divorce from Catharine of Arragon, with- been sometimes employed in boarding

drew to Paris. Henry desired to obtain an enemy whose hull was more lofty than

the concurrence of his kinsman in that that of the boarders, by driving the points

measure ; but Pole, imbued with the into her side, one above another, and

maxims of the church of Rome, drew up thereby forming a kind of scaling -ladder ;

a treatise De Unitate Ecclesiastica, in whence they are sometimes called board

which he excited the emperor Charles ing -ares.

V to revenge the injury of his aunt. The Poles Of The ECLIPTIC ; two points

consequence of this conduct was the on the surface of the sphere, 23 ° 30 ' dis..

loss of all his preferment in England, in tant from the poles of the equator, and 90°

return for which, he endeavored to form distant from every part of the ecliptic.

a party against Henry, which design ter- POLEMBURG. ( See Poelemburg .)

minated in the destruction of his brother, POLENDA, or POLENTA ; a national dish

lord Montacute, and of his aged mother, in Italy, particularly in the northern part

then countess of Salisbury , whom the of the country, but very common in all

vindictive Henry sent to the scaffold. the Mediterranean seaports. It is a kind

But the countevance of the court of of soft pudding made of the flour of

Rome was extended to Pole ,and, besides chestnuts or maize, generally with small

being raised to the dignity of cardinal, he pieces of meat in it.

1
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214 POLICE.

Police, in the common acceptation of lice from 1762 to 1774, and extended it

the word, in the U. States and England, very much ; he was equally active with

is applied to the municipal rules, institu- D'Argenson,but not so honest. He had

tions and officers provided for maintain- agents in all the countries of Europe.

ing order, cleanliness,& c.; but in all the Many stories are told of his skill in de

great countries of the European conti- tecting crime, while others exist of a less

nent, there is, besides this police, a mili- creditable character, suchas his sending

tary police extending over the whole a pheasant dressed with diamonds to his

state, and what is called the high police, mistress; and when another refused to

which is occupied in watching the politi- take a costly brilliant ring, he had the

cal tendency of the people, and every stone pounded to dust, and strewed the

thing connected with it. It is evident powder on the ink of a note addressed to

thata police of this sort, as a regular in- her. Louis XVI took the charge of the

strument of the government, is incom- police from him, and made him minister

patible with English or American liberty. of the marine, in which office his total

This high police generally forms a de- inexperience made him ridiculous. (Mad.
partment under a minister ; several de Staël, Considérations sur la Révolution
branches of the lower police are general- Franç. i.chap. 8.) Lenoire followed

ly connected with it, sometimes all ex- (1774-1784), an honest man, who im

cept the lowest street police. The end proved many departments of the police

of the high police is obtained chiefly by in Paris. The empress Maria Theresa

means of the secret police — that cancer requested him to write a work for her on

which eats into the vitals of society, and the subject of police regulations, and the

the pollutionof which Great Britainmay Détail sur quelques Établissemens de la

be proud of having escaped, notwith- Ville de Paris, demandé parS. M. I. la

standing the violent political changes Reine de Hongrie (Paris , 1780 ), was the

which she bas undergone. The secret result. He died poor, in 1807. Le Cros

police consists of a body of people of all na followed him . He was unimportant.

classes, needy men and women of rank, Never was the departmentof the police

mistresses, &c., down to the waiters of in the hands of a more active and saga

coffee-houses, and the lowest visitors of cious politician than Fouché ; never was

taverns and houses of ill -fame, who re- a secret police so thoroughly organized

port whatever they hear against the gov- over, we might almostsay, all Europe ;
ernment. How often do they not invent and when the charge of the public police

stories to render themselves important! was taken from him , he had a police of

The deplorable consequences of an insti- his own, to watch the movements of Sa

tution so destructive to all confidence and vary, as Napoleon had had his contre

sense of security, are obvious, especially police against Fouché, in which the em

when it is considered that its instru- peror, however, was always inferior to

ments are the most worthless part of the the minister. The mostglaring instance,

community. On the reports of such of the abuse to which the secret police

miscreants men's lives and liberties de- is always liable, is the death of the

pend ; and the charges being kept secret, duke d'Enghien, who perished in conse

no means are afforded of refuting them. quence of the reports of the secret

These agents are not unlike thefamiliars police. Perhaps, however, there are

of the inquisition. This institution origi- cases in which its employment is justifi

nated in France, if we do not consider able. When a fundamental change has

the informers, whom every tyrant proba- taken place in the government of a coun

bly has had , as a secret police. The try ( like the late one in France ), and a

marquis d'Argenson, under Louis XIV, numerous party exists, not constituting

was the inventor of it. Hewas lieuten- what is called, in free goveruments, an

ant-général de la police from 1697 to 1718 opposition, but actually striving to over

(since 1667 this had been a separate throw the establishedorder,-as, for in

office ). The prevailing licentiousness stance, the Carlists, who exist at present

had occasioned innumerable outrages, in France,-undersuch circumstances, a

and D'Argenson, called by his contempo- secret police may, perhaps, be admissible,

raries Rhadamanthus, hunted out crime in as poisons are prescribed in some dread

its deepest recesses, and brought it to ful diseases, producing bad effects un

light, whatever was the rank of the of- doubtedly, but preventing worse. Such

fender. Sartines, director of the police a department should never be intrusted

of Paris, with the same power, but not but to a man of unquestionable honor

the same rank, conducted the secret po- and integrity . After the war of 1815 ,
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POLICE - POLIGNAC . 215

Prussia declared that the secret police Greeks was excellent. With them , as
a necessary evil in times such as had just with their imitators the Romans, the po
terminated — was abolished for the future. lice formed a separate branch of the ad

Whether it actually was abolished for a ministration. The capitularies of the

moment, we do not know ; but we know Frankish kings contain the next police

that it existed not long after, and flour- regulations. In 1548 and 1577, the Ger

ishes at present in that country, as in all man empire became subject to such regu

other important governments on the Eu- lations. Some account of the police of

ropean continent. One duty of the secret London is contained in the article Lon

police always is to open suspected letters ; don. The king of England, in his speech

and this was done even under Louis XIV. from the throne in the winter of 1831,

The more absolute a government is, and recommends an improvement of the po

themore it strives to be the sole moving lice of the kingdom. (See Politics.)

and regulating principle of the society,to PolicinELLO. (See Punchinello.)

the destruction of individual freedom , the Policy OF INSURANCE. (See Insurance.)

more will the police be developed ; whilst, Polignac, Melchior de, abbé, and sub

on the other hand, the freer a country is, sequently cardinal, a French diplomatist,

and the more it follows the principle, that born 1661, died 1741, was descended from

every thing which can be possibly left to a distinguished family of Languedoc. In

takecare of itself, should be so left, the more 1689, he rendered himself conspicuous by

strictly is the police confined to mere mat- his address in the negotiations with pope

ters ofmunicipal regulation. The scientific Alexander VIII, relative to the articles

spirit of theGermans, connected with the adopted by the French clergy in 1682. In

character of their governments, has given 1693, the abbé de Polignac was named

rise, in that country, to the policesciences, so ambassador extraordinary to Poland, for

called , which are systematically develop- the purpose of detaching John Sobieski

ed and thoroughly cultivated . It is true, from the league with Austria, and draw

that, from the arbitrary nature of the gov- ing him overto an alliance with France.

ernments, this branch of administration is on the death of Sobieski ( 1696 ), he was

extended to many subjects which, in freer employed in endeav ng to effect the

states, would be left to general law or in- election of the prince of Conti to the

dividual discretion ; but, as it is obviously Polish throne. His intrigues, though sec

much easier to perfect some branches of onded by large bribes, were, however, un

the police in absolute governments than successful. On his return to France, in

in free countries, particularly the medical 1698, he was banished the court on ac

police, valuable hints may be derived count of the failure of this mission . In

from the German system. In no country 1710, he was sent to take part in the nego

has the medical police been so much de- tiations at Gertruydenberg, and, in 1712,

veloped (frequently, it is true, to the an- was appointed plenipotentiary to the con

noyance of the people) as in Prussia, be- gress of Utrecht, and was afterwards min

cause no country ever combined more ister to the court of Rome. As a writer,

scientific men with an absolute govern- Polignac is known by his didactic poem,

ment. Without, then, taking the Prus- in eight books, against the Epicurean sys

sian medical police as a model in every tem , entitled Anti- Lucretius, seu de Deo et

particular, it has many points which it Natura (Paris, 1747 ), which has been

would be wise in other nations to imitate. translated into English, French and Ger

In free countries, the place of a secret po- man. He died in 1741. (See the His

lice is, in a great measure, supplied by toire du Cardinal de Polignac.)

public opinion and the liberty of the press ; Polignac, Auguste Jules Armand Ma

and it is curious to observe how the mostrie, prince de, ex -minister of France, was

secret transactions, or correspondence, born in 1780. His mother, the favoriteof

will by degrees come to light; in fact, in Marie Antoinette, and governess in the

some free countries, a politician steeds to royal family, was married, in 1767, to the

be quite as much on bis guard against count de Polignac, who was descended

making statements in writing, as in abso- from the same illustrious family as the

lute governments, since the danger of their cardinal. ( See the preceding article .) In

reaching the press is as greatas that of 1780, her husbandwas created duke, and,

their detection by a secret police. The soon after, the duchess became governess

first police regulations are met with in to the young dauphin . In 1789, in conse

Egypt. (9. v . ) The Mosaic code, partly quence of some manifestations of popular

foundedon the Egyptian, contains many hatred, she and her husband left France,
rules of this sort. The police of the with the count d'Artois ( since Charles X ),
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c h a p t e r  t w o

Rights and Irresponsibility

It is a common refrain: Americans focus excessively on rights, to 
the detriment of responsibilities. Reflection on the relationship 
between rights and responsibilities goes deeper than diagnosis 

of current moral, legal, and social problems. It extends to analysis of the 
very design of our constitutional system. For example, during the 1991 
bicentennial of the ratification of the Bill of Rights, Harper’s asked a 
group of scholars and political figures to “carry on the founders’ conver-
sation.” They pondered whether a “Bill of Duties” should complement 
the Bill of Rights, taking as their point of departure the claim that 
although “the vocabulary of rights is nearly exhausted . . . ​the vocabu-
lary of responsibilities has yet to emerge.”1 Most of the respondents 
declined to endorse a bill of enforceable duties, but some called for 
bringing a new communitarian perspective balancing rights and respon-
sibilities to bear on the moral, legal, and social issues of our time.2

Proponents of “rights and responsibilities” trace the responsibility 
deficit not only to the silence of our governing documents about respon-
sibility but also to the structure and rhetoric of American “rights talk” 
and the “morally incomplete” language of rights. One alleged conse-
quence of the imbalance between rights and responsibilities is the ero-
sion of personal responsibility and the institutions of civil society, such 
as families and religious, civic, and other voluntary associations. These 
“seedbeds of virtue” are necessary to inculcate the traits of character on 
which the preservation of ordered liberty depends but which rights talk 
neglects. The new communitarians seek “[t]o rebuild America’s moral 
foundations [and] to bring our regard for individuals and their rights 
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into a better relationship with our sense of personal and collective 
responsibility.”3

Political leaders, both Democrats and Republicans, have sympathized 
with this new communitarianism and its focus on responsibility. As a 
candidate, Bill Clinton ran on a Democratic Party platform charging the 
Republican Party with a twelve-year “nightmare” of “irresponsibility 
and neglect.” As President, he called for a “new ethic of personal and 
family and community responsibility,” through which Americans would 
“demand more responsibility from all” and “take more responsibility” 
for themselves.4 The Republican Party countered with its own call to 
“restore the American dream” and “restore a proper balance between 
government and personal responsibility.”5 The Third Way politics pio-
neered by Clinton, the Democratic Leadership Council, and the Progres-
sive Policy Institute proposes a “new social compact based on individual 
rights and responsibilities.”6

As a candidate, Barack Obama wrote of how Americans’ “individu-
alism has always been bound by a set of communal values, the glue upon 
which every healthy society depends,” and by obligations to family and 
nation. These appeals to community, along with Obama’s declaration 
that we are “not from red states, not from blue states, but from the 
United States,” led sociologist Amitai Etzioni, founder of the “respon-
sive communitarian” movement, and prominent journalists to label 
Obama a communitarian.7 In his inaugural address, President Obama 
called for a “new era of responsibility—a recognition on the part of 
every American that we have duties to ourselves, our nation and the 
world”—and contended that such duties give meaning to “our liberty.”8 
Obama, like his Democratic and Republican predecessors, also voices 
communitarian and Third Way themes that there are many social prob-
lems that government alone cannot solve and supports governmental 
partnerships with community- and faith-based groups.

The refrain of “too many rights, too few responsibilities” and the 
appeal to “rights and responsibilities” in themselves do not explain how 
rights undermine responsibility.9 To assess the irresponsibility critique, 
we must get a clearer picture of what sorts of responsibilities the com-
munitarians believe are in need of restoration (e.g., moral, social, or 
legal) and to whom such responsibilities are owed (e.g., to self, family, 
community, country, or the world). This chapter examines a cluster of 
questions about the relationship between rights and responsibility. What 
is it about rights that triggers the irresponsibility critique? Do legal rights 
include a right to be irresponsible and, if so, why defend them? Does the 
structure of legal rights discourage or preclude individual, community, 
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or societal reflection on right conduct and efforts to foster responsible 
behavior? Have liberal justifications of legal rights invited discontent by 
neglecting the relationship between rights and responsibility? How much 
of what is at issue in charges of irresponsibility is really about rights, as 
distinguished from legally prohibited behavior?

Because the irresponsibility critique encompasses a complex cluster of 
charges about rights, we need to focus on specific proponents to sharpen 
our analysis and to do the critique justice. We shall focus on two com-
prehensive, articulate, and influential formulations: those of Harvard 
Law School Professor Mary Ann Glendon, especially in her book Rights 
Talk: The Impoverishment of Political Discourse, and those expressed 
in “The Responsive Communitarian Platform: Rights and Responsibili-
ties,” whose primary authors are communitarian sociologist Amitai 
Etzioni, civic liberal political theorist William Galston, and Glendon 
(and whose signatories include prominent communitarians, civic repub-
licans, and progressives). We acknowledge that these new communitar-
ians have many precursors and contemporaries. They represent the best 
foils here because of their application of the irresponsibility critique to 
constitutional rights.

First, we explicate the irresponsibility critique of rights and the calls 
for responsibility. Second, we argue that a significant component of the 
irresponsibility critique is a social critique: that a flight from individual 
responsibility coupled with an increased demand for rights have led to a 
dearth of civic virtue and a growth of social pathology. We question the 
connection posited between legal rights and those phenomena. Finally, 
we put forward a jurisprudential analysis of the irresponsibility critique. 
We distinguish two strands of the critique: legal rights permit right-
holders to act with legal immunity, and legal rights allow people to act 
without regard to moral rightness. We grant that legal rights do not 
equate with moral rightness, but we reject the claims that legal rights 
send a message about moral rightness, moral insulation, or the absence 
of responsibility. In support, we point to the employment of moral sua-
sion and the language of responsibility in contemporary debates about a 
number of constitutional rights.

We also challenge the dichotomous treatment of rights and responsi-
bility by showing that presuppositions about moral capacities and moral 
responsibility undergird liberal justifications of constitutional rights like 
those we advance. Liberals believe that the possibility of irresponsible 
conduct is a cost of recognizing and protecting rights, a cost that is gener-
ally preferable to shifting the locus of moral responsibility from indi-
viduals to the community or the government. Yet, liberals need not hold 
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that the costs of rights never justify restricting or regulating individual 
freedom. Thus, the irresponsibility critique misunderstands the notion of 
“rights as trumps” as being more “absolutist” than it actually is. We 
return to these matters in Chapters 6 and 9. Our constitutional liberalism 
pursues ordered liberty, not absolute rights without responsibilities.

We argue that the freedom that rights provide makes possible the exer-
cise of responsibility and that leading liberal justifications for rights 
are not silent about this relationship between rights and responsibility. 
As a schematic device, we argue that communitarian and liberal talk 
about responsibility emphasize two different, although related, mean-
ings of responsibility: responsibility as accountability to community versus 
responsibility as autonomy or self-government, respectively. As we use 
the terms, “responsibility as accountability” connotes being answerable 
to others for the manner and consequences of the exercise of one’s rights, 
whereas “responsibility as autonomy” connotes self-governance, that is, 
entrusting the right-holder to exercise moral responsibility in making 
decisions guided by conscience and deliberation. If liberal rights talk 
seems silent about responsibility, as the communitarians claim, it may be 
due in part to these very different conceptions of responsibility. The irre-
sponsibility critique highlights the tension between pursuing the goal of 
responsibility as accountability (emphasized by communitarians) and 
protecting the principle of responsibility as autonomy (stressed by lib-
erals). In Chapter 3, we illustrate that tension with the example of the 
right to procreative autonomy.

In Search of “Rights and Responsibilities”

In Rights Talk, Glendon argues that rights talk impoverishes political 
discourse and civic life because it drives out or obscures the language of 
responsibility. Diagnosing a lack of fit between, on the one hand, a rights 
talk that is silent about a rights-bearer’s correlative responsibilities and, 
on the other, a deep American belief that persons should be personally 
responsible for their actions, Glendon argues that the law’s silence about 
responsibility may even appear to send a message that it condones 
irresponsibility.10

What is wrong with rights talk? Glendon submits:

Our rights talk, in its absoluteness, promotes unrealistic expectations, 
heightens social conflict, and inhibits dialogue that might lead toward con-
sensus, accommodation, or at least the discovery of common ground. In its 
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silence concerning responsibilities, it seems to condone acceptance of the 
benefits of living in a democratic social welfare state, without accepting the 
corresponding personal and civic obligations. In its relentless individu-
alism, it fosters a climate that is inhospitable to society’s losers, and that 
systematically disadvantages caretakers and dependents, young and old. In 
its neglect of civil society, it undermines the principal seedbeds of civic and 
personal virtue. In its insularity, it shuts out potentially important aids to 
the process of self-correcting learning. All of these traits promote mere 
assertion over reason-giving.11

Glendon illustrates these lamentable features of American rights talk 
with examples from constitutional, family, and tort law.

Glendon casts her critique of the inattention to responsibilities in 
American rights talk in the form of a comparative legal anthropology of 
“libertarian” versus “dignitarian” conceptions of the person and of rights.12 
She argues that the United States, influenced by the Anglo-American tra-
dition, reflects the first. Her primary illustration is Justice Brandeis’s 
proclamation that the “most comprehensive of rights and the right most 
valued by civilized men” is the “right to be let alone.”13 This lone “rights-
bearer,” she claims, is “imagined as an independent, highly autonomous, 
self-determining being.” In “the American rights tradition,” the “highest 
priority” is “on individual freedom from governmental constraints. 
Rights tend to be formulated without explicit mention of their limits or 
of their relation to responsibilities or to other rights.”14

By contrast, the conception of the person in “dignitarian systems,” 
influenced by the Romano-Germanic tradition, makes explicit that “each 
person is constituted in important ways by and through his relations 
with others.” Glendon contrasts Brandeis’s formulation with the German 
Constitutional Court’s declaration that “The image of man in the Basic 
Law is not that of an isolated, sovereign individual.” In many other post–
World War II constitutions, as well as in the United Nations Universal 
Declaration of Human Rights (UDHR) and in Catholic social teaching, 
she argues, rights are grounded in a normative framework of human 
dignity and “specific rights are typically formulated so as to make clear 
that they are related to one another, that certain groups as well as indi-
viduals have rights, and that political entities, as well as citizens, have 
responsibilities.”15

Gauging the scope of Glendon’s critique is difficult. At its narrowest, 
it is a meditation on the comparative silence in American governing doc-
uments, such as the Bill of Rights, concerning responsibilities. This 
silence contrasts strikingly with European constitutions and rights proc-
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lamations such as the French Declaration of Rights and Duties and with 
Article 29 of the UDHR, which states that “[e]veryone has duties to the 
community” and that everyone’s rights and freedoms are subject to limi-
tations “for the purposes of securing due recognition and respect for the 
rights and freedoms of others and of meeting the just requirements of 
morality, public order and the general welfare in a democratic society.”16 
As an exercise in comparative legal anthropology, Glendon’s critique is a 
reflection on how differences in such founding texts shape different con-
ceptions of the person. (As we respond to various critiques of rights and 
liberal conceptions of the person, we will encounter again Glendon’s 
“lone rights-bearer” (Chapter 3) and meet such near-kin as the supposed 
radically autonomous, “sovereign” self characteristic of “expressive indi-
vidualism” (Chapter 4) and the “unencumbered self” able to stand apart 
from all relationships (Chapter 7).)

At its broadest, Glendon’s critique is a social critique of American 
society and American attitudes about freedom untempered by a sense of 
personal responsibility and civic duties. Her leading example is a survey 
of teenagers reporting their perception that what makes America special 
is that they are free to do whatever they want, without limit. As a juris-
prudential analysis, her critique attacks the characterization of rights as 
trumps and absolutist formulations of rights that are silent about respon-
sibility and that appear to preclude deliberation about the common good. 
Our public documents and our rights talk encourage a careless and exag-
gerated way of speaking and thinking about rights, as if liberty meant 
license. Yet she points out that the interpretations of rights by judges, 
lawyers, contracting parties, and others reveals that rights are not 
without limits.17

Why is our rights talk silent about responsibilities? Does the silence 
matter? On the one hand, Glendon locates the undeniable differences 
between the American Bill of Rights and the French Declaration of 
Rights and Duties in the different intellectual pedigrees of the Amer-
ican and French Revolutions (Lockean individual rights and self-interest 
versus classical and Rousseauean civic virtue and duty). On the other 
hand, she downplays the American and European textual differences by 
arguing that the American Founders did not need to adopt a bill of legal 
duties because they relied on the institutions of civil society to restrain 
and temper individual self-interest and the exercise of rights. Invoking 
speeches by the Founders, Glendon and other proponents of an unwritten 
“constitution of responsibility” stress the role of morality and religion as 
the ultimate supports for maintaining a republican form of government, 
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for respecting rights, and for making “our experiment in ordered lib-
erty” possible. Relying particularly on Alexis de Tocqueville’s nineteenth-
century observations of Americans, Glendon argues that the “seedbeds 
of civic virtue”—such as families, associations, and the constraints of 
morality and religion—once played a vital role in educating Americans 
about rights and responsibilities.18

In Glendon’s view, the silence of our governing documents concerning 
responsibility would not matter so much if these institutions were still 
germinating virtuous citizens with the requisite character traits for 
“ordered liberty.” However, that traditional, richly textured social fabric 
is wearing thin, and Americans increasingly view law as the primary, if 
not only, source of teaching about morality. She traces the rise of rights 
talk to a significant shift in constitutional law in the 1950s and 1960s to 
a focus on individual rights and an eschewal of ordinary politics in favor 
of judicial vindication of rights. This “rights revolution” brought with it 
an equally significant social phenomenon, a change in “habits of thought 
and speech.”19 The result is a rights-laden discourse that makes public 
dialogue and deliberation about responsibilities and the common good 
difficult and fosters attitudes that the Founders would have criticized as 
“liberty as license.”

Clearly, Glendon’s tale contains an important then/now contrast. She 
contends: “[T]he liberal principles enshrined in the United States’ 
founding documents were political principles that were never meant to 
serve as moral guides for all of social and private life.” Moreover, their 
silence about responsibility reflected an expectation that the institutions 
of civil society and individual states would address “the responsibilities 
that are correlative with rights.” But when legal images of personhood 
“migrate into other contexts” of social and private life, and when these 
institutions atrophy, so that the law becomes the primary carrier of 
values, these images can become “mischievous.” In today’s more “legal-
istic and heterogeneous society,” citizens “tend to regard the Supreme 
Court’s pronouncements not merely as legal rulings but also as moral 
teachings grounded in the country’s most sacred civic document.” This 
reinforces the “excessive individualism in American law.”20

Glendon maintains nonetheless that the social fabric is not threadbare 
and that rights talk obscures a still-intact civil society, with its “com-
munities of memory and mutual aid.” She marshals “evidence” that 
America has “indigenous languages of relationship and responsibility” 
available to refine rights talk.21 (In Chapter 4, we assess Glendon’s argu-
ments concerning the institutions of civil society as “seedbeds of civic 
virtue.”)
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As with her critique of rights talk, judging the scope of Glendon’s pro-
posed corrective is difficult. On the one hand, she claims that her goal 
is a refined rhetoric of rights that would keep “competing rights and 
responsibilities in view.” She urges that we address such matters as: 
whether a particular issue is best conceptualized as involving a right; the 
relation a given right should have to other rights and interests; the 
responsibilities that should be correlative with a given right; the social 
costs of rights; and the effects a right may have on the durable protection 
of freedom and human dignity.22

On the other hand, matters such as how to link rights with responsibili-
ties and how to factor in social costs of rights appear to raise questions 
about the content of and limitations on rights. Glendon appears to con-
sider, as refining rights rhetoric, not only greater judicial attention to the 
publicity effects of judicial opinions but also greater judicial willingness—
even when a fundamental right is asserted—to countenance “moral 
fabric” arguments and to consider whether they justify the use of the 
criminal law to express and maintain a “widely shared moral view” (e.g., 
through sodomy laws).23 Moreover, although she rejects importing Euro-
pean declarations codifying limitations on rights and correlative duties to 
communities, she finds them instructive and proposes that the former 
West Germany’s restrictive abortion law would better serve American 
women than the right of privacy has (an argument we assess in Chap
ter 3).24 All this suggests a substantive critique of the content of rights.

Assessing the Irresponsibility Critique as a Social Critique

Situating the irresponsibility critique in the context of a number of con-
temporary critiques of American society suggests that certain compo-
nents of it are a social critique aimed less at legal rights as such than at 
American society and “rights culture.” Those components include the 
claims that: Americans want rights without the responsibilities of citizen-
ship; the legacy of the 1960s includes not only the civil rights movement 
but also a challenge to authority that led to the crumbling of moral 
authority and tradition and an explosion of self-indulgent and socially 
harmful behaviors; and Americans today debase the value of genuine 
legal rights by making frivolous claims to rights while fleeing personal 
responsibility and shifting blame to others. The new communitarians tie 
all these social phenomena together with the thread of a decline of respon-
sibility. We do not assess fully their accounts of the problems of American 
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society. Rather, we question whether legal rights, liberalism, and an 
“excess” of liberal virtues are to blame for these social phenomena.

The Quest for a Responsible Citizenry

The irresponsibility critique of rights explores the indispensable relation-
ship between freedom and responsibility. The American experiment in 
ordered liberty, the communitarians argue, depends on such traits of 
character as self-control, self-restraint, and respect for the rights of 
others, as well as a willingness to assume responsibility for oneself, one’s 
family, and the health of America’s institutions.25 Freedom, in other words, 
depends on both responsibility as autonomy and as accountability.

The communitarians argue that, to a disturbing degree, Americans 
manifest “a strong sense of entitlement—that is, a demand that the com-
munity provide more services and strongly uphold rights—coupled with 
a rather weak sense of obligation to the local and national community.”26 
To the extent that the irresponsibility critique targets such attitudes, it 
does not directly implicate rights as much as lapses in civic responsi-
bility. Indeed, the prominent example offered as a symbol of contempo-
rary attitudes is young people’s reported expectation of being tried by a 
jury coupled with a reluctance to serve on juries.27 There is no legal right 
to evade jury service; indeed, it is a civic duty, nonperformance of which 
the state may legally punish.28

This component of the irresponsibility critique is a helpful civics lesson 
about the role that responsible citizens must play in sustaining a consti-
tutional democracy. In the communitarian view, however, civic educa-
tion and national or community service cannot fully redress the decline 
of a responsible citizenry because the roots of the American malaise go 
deeper. Indeed, the moral or social fabric, the “ecosystems” of society, 
result significantly from the effects of the choices and conduct of mil-
lions of individuals.29 Echoing Glendon, the “Responsive Communi-
tarian Platform” warns that the most basic institution of civil society—the 
family—which should be a moral educator schooling the next generation 
of citizens in the interplay of rights and responsibilities, is in peril and 
that “the second line of defense”—schools—cannot alone prevent the 
decline of a responsible citizenry.30 Moreover, communitarians charge 
that schools are reluctant to engage in moral education and character 
formation but must do so to combat the “moral deficit” among young 
people.31 (We return to these matters in Chapters 4 and 5.)

Communitarian inventories of the “moral state of the union” indicate 
that the responsibility deficit in America encompasses not only some 
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conduct protected by legal rights but also lawless behavior that is unpro-
tected by rights and violates the rights of others.32 Consider, for example, 
violent crime. What the irresponsibility critique seems to overlook is that 
although constitutional rights attend persons accused of crimes and limit 
methods to prevent crime—and communitarians challenge “absolutist” 
interpretations of such rights—rights do not protect the criminal activity 
itself.33 Moreover, notwithstanding the communitarian charge that lib-
ertarian interpretations of rights prevent government from addressing 
violent crime, many liberals argue that providing for the physical secu-
rity of citizens is the most basic obligation of government.34

Communitarians are not alone in focusing on an absence of responsi-
bility as an explanation for many self-destructive and socially costly 
behaviors. Yet the underlying culprit for a substantial amount of the 
irresponsible behavior that communitarians target is not rights, but the 
erosion of qualities like self-control, self-restraint, and respect for others 
and the law.35 The communitarians believe, though, that rights have 
contributed to that erosion, stressing as pivotal the civil rights movement 
and the broad challenges to authority and tradition during the 1960s.

The Legacy of the 1960s and the Civil Rights Movement:  
Progress or Pandora’s Box?

Out of the new communitarianism emerges a tale of the legacy of the 
1960s explaining both the explosion of rights talk and the erosion of 
morality and civic virtue. We shall attempt a composite, if oversimpli-
fied, account.36 In the 1950s, the moral authority of leaders and com-
munity norms were respected; it was possible to talk about what was 
right and what was wrong. Families were stronger, violent crime rarer, 
and habits of self-reliance and self-restraint more abundant. This society 
had some notable failings: racial inequality and segregation, gender 
inequality (including a male-governed family structure and the exclusion 
of women from the commercial work world), and the marginal status of 
certain ethnic and religious groups (like Jews and Catholics). Moreover, 
the values themselves were somewhat authoritarian. Nonetheless, there 
was a cultural consensus in America, a traditional morality that was 
“dominant and effective.”37

The civil rights movement, the communitarians grant, appropriately 
criticized injustice and exclusion and rightly sought to realize the ideal of 
equality for all citizens.38 But the 1960s proved to be a Pandora’s Box: 
that decade unleashed a dangerous explosion of claims of entitlement, an 
ideology of personal fulfillment and liberation, and a pervasive challenge 
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to traditional morality and authority.39 Such a challenge undermined the 
strong family values that held sway in the 1950s and repudiated a tradi-
tional morality that emphasized self-control, self-restraint, and self-
discipline. In its place, the challenge of the 1960s left us with eroding 
moral foundations and institutions, moral relativism, an ideology of lib-
erty as license, and a profound absence of moral consensus on new 
shared values and new forms of social institutions.40 Alongside this cul-
tural challenge, the 1980s saw the ascent of economic libertarianism and 
depiction of the “unbridled pursuit of self-interest” as virtuous.41 As 
Etzioni elaborates the contrast, “[i]f the hallmark of the 1950s was a 
strong sense of obligation, from 1960 to 1990 there was a rising sense of 
entitlement and a growing tendency to shirk social responsibilities.”42 
Today, these developments continue unabated, and we continue to live 
with their consequences.

The communitarian account is overstated. The assertion of civil rights 
has no obvious or plausible link to the rise of irresponsible and unlawful 
behavior, because civil rights do not include “rights,” for example, to 
commit violent crimes or drug offenses.43 Moreover, many civil rights 
(such as voting, housing, and education) secure preconditions for respon-
sible citizenship. Communitarians respond that this very expansion of 
opportunities, benign in itself, inadvertently brought about harmful 
social changes.44 But Cass Sunstein put it well when he argued that the 
posited link between rights talk and a responsibility deficit is exactly 
backward: rights talk arose because of a deficit of responsibility on the 
part of society and government.45 And Michael Schudson is right to 
argue in The Good Citizen that the “rights-bearing citizen,” such as 
Rosa Parks, often sought to redefine rather than reject community, illu-
minating the inequality and exclusion of existing communities; such citi-
zens appealed to “common American traditions of liberty and equality,” 
often “from the point of view of the people who had been left out of the 
founders’ compact.”46

Nonetheless, the attempt to link the civil rights movement to a growing 
social “pathology” and shrinking moral consensus is part of a larger 
debate over American values that centers on whether society is “defining 
deviancy down” and becoming too tolerant of behaviors once con-
demned socially, if not legally.47 An examination of some of those behav-
iors traced to the legacy of the 1960s—changes in mores concerning 
sexuality, greater diversity in family forms, increases in divorce, greater 
acceptance of pregnancy and parenting outside of marriage, and avail-
ability of abortion—suggests that the real targets of the irresponsibility 
critique are such social changes. Developments in family law and the 
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Supreme Court’s recognition of constitutional rights to liberty and 
autonomy in the areas of sexuality, reproduction, and marriage also are 
implicated.48 Thus, the increasing “constitutionalization” and liberaliza-
tion of family law, some communitarians argue, impede family law’s 
traditional role in conveying moral messages about the responsibilities of 
spouses and parents and exalt adult liberty and fulfillment at the expense 
of children and other dependent persons (including mothers). Pointing to 
changes in the law of family dissolution, Glendon contends that “the 
legal system inadvertently fosters irresponsible behavior.”49 In assessing 
the irresponsibility critique, the critical questions are what messages to 
draw from these legal developments and whether certain legally pro-
tected choices are proxies for irresponsibility.

The Rights Explosion and the Flight from Responsibility

Finally, Glendon and the new communitarians lament the increasing ten-
dency of Americans to express needs and wants in terms of rights, a ten-
dency social critics and popular media describe as “rights inflation” or a 
“rights explosion.” This “vast expansion in the number and scope of 
rights to which Americans believe they are entitled, and the ‘rights cul-
ture’ this produces,” argues Francis Fukuyama (a “Platform” signatory), 
fosters an “individualism” that seriously threatens community.50 The 
attack on “rights culture” seems to target the evidently frivolous or irre-
sponsible assertion of rights. For example, people are said to call for new 
rights without regard to the obligations that a right creates (e.g., asserting 
affirmative rights to health care without considering the implications for 
the fisc). Rather than creating more rights talk—which supposedly makes 
compromise difficult and devalues rights—communitarians argue for a 
“return to a language of social virtues, interests, and, above all, social 
responsibilities [that] will reduce contentiousness and enhance social 
cooperation.”51

The rights explosion frequently is said to be accompanied by a corre-
sponding plunge in Americans’ sense of personal responsibility, mani-
fested in the tendency to assume the mantle of the victim.52 To be sure, 
those who elaborate the victimhood critique offer some absurd examples 
of rights assertion coupled with denial of personal responsibility. Con-
sider, for example, the lawsuit brought against a refrigerator manufac-
turer by people injured from running races carrying refrigerators on 
their backs!53 It is unclear, however, how such refusal to accept respon-
sibility is a legacy of the 1960s or is due to the recognition and enforce-
ment of legal rights.
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In sum, all of the components of the irresponsibility critique previ-
ously mentioned, understood as a social critique, provide an opportunity 
for reflecting on the current state of American society. But for the most 
part they are unpersuasive as critiques of legal rights.

Assessing the Irresponsibility Critique as a 
Jurisprudential Critique

In this section, we argue that the jurisprudential underpinnings of the 
irresponsibility critique of rights are flawed. On one reading, the critique 
merely seeks to correct some erroneous inferences drawn from certain 
features of legal rights, immunity and wrongness. On another reading, 
the new communitarians’ discontent with these two features and their 
impulse to link rights to responsibilities reaches deeper to attack rights 
themselves. We need to consider how the new communitarians under-
stand rights and what sorts of rights they would defend.

The Immunity Critique

Rights, Immunity, and Harm  The new communitarians understand legal 
rights to protect against legal coercion, preserving a zone of noninterfer-
ence or immunity: “Rights give reasons to others not to coercively inter-
fere with the [right-holder] in the performance of protected acts.” A 
consequence is that legal rights may include the freedom to engage in 
“morally inappropriate,” irresponsible, or even socially harmful conduct 
without legal accountability.54 The social message that people are said to 
infer from immunity is that they have a right to be insulated from the 
moral claims or scrutiny of others.

Although immunity creates social costs, the irresponsibility critique 
appears to accept immunity as a feature of legal rights. Yet its call for a 
rhetoric of rights attentive to their social costs suggests ambivalence. 
And the critique vigorously rejects any leap from legal immunity to social 
unaccountability. In assessing the immunity critique, we should ask 
whether legal rights in fact immunize right-holders from liability for 
imposing social costs or harms on others.

Wesley Hohfeld’s classic account of rights provides a helpful point of 
departure. Hohfeld explained legal rights in terms of several possible 
pairs of jural relationships.55 Two are particularly pertinent to the immu-
nity critique. Individual rights against governmental interference—the 
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constitutional rights often used as examples in the irresponsibility cri-
tique—might be understood as taking the form of Hohfeld’s first pair, 
right/duty: an individual right to do or not do X correlates with a gov-
ernmental duty not to interfere with that right (or to provide X). One 
could also regard constitutional rights as captured by his second pair, 
privilege/no right: an individual privilege or liberty to do or not do X 
correlates with no right or authority for government to require that an 
individual do otherwise.56 In either account, there is a realm of activity 
or inactivity that is immune from legal interference or sanction.

Jack Balkin argues that on Hohfeld’s account “a legal right is a privi-
lege to inflict harm that is either not legally cognizable or is . . . ​without 
legal remedy.”57 Similarly, Joseph Singer contends that Hohfeld’s anal-
ysis demonstrated the limits of the then-prevailing justification for legal 
rights: John Stuart Mill’s harm principle and the distinction between 
self-regarding and other-regarding acts.58 It made clear that legal rights 
protect not merely self-regarding acts but also conduct that harms others. 
Thus, a consequence of the immunity that legal rights afford may be the 
imposition of noncompensable harms or costs on others.

The new communitarians do not propose to expand the definition of 
harm to justify interfering coercively with all activities that impose costs, 
yet harm does serve as a justification for constraining certain rights. 
Freedom of speech is the paradigm example of a right that warrants legal 
protection although it imposes social costs and individual harms.59 In 
contrast, in areas of public health and safety, including national security, 
communitarians reject “absolutist” assertions of rights and emphasize 
harms and costs.60 With its imagery of social environments and ecosys-
tems, the irresponsibility critique assumes that a wide range of individual 
choices have social costs, both for the fisc and the social fabric. When 
should society use law as a tool to address these costs and when should 
it rely solely on the community’s moral voice? Families and family law 
are an instructive example. On the one hand, the “Platform” advises 
that responsibility is “not primarily a legal matter,” and that communi-
tarians seek “to affirm the moral commitments of parents” to attend to 
the moral education of their children. On the other hand, communitar-
ians urge that “the law does play a significant role not only in regulating 
society, but also in indicating which values it holds dear.” Because of the 
“serious” social costs of divorce, divorce law should “signal society’s 
concern.”61 In other areas, communitarians advance a mix of facilita-
tive, persuasive, and coercive measures to encourage or impose parental, 
institutional, and governmental responsibility. Thus, although the com-
munitarians accept legal immunity as a feature of some legal rights, they 
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urge a general principle of social accountability for the exercise of rights 
and argue that legal immunity should not insulate right-holders from 
such measures.62

A comparison with Mill’s delineation of the respective spheres of indi-
vidual freedom and legitimate governmental interference is instructive. 
Mill argued that an individual is not accountable to society for self-
regarding actions (when there is no harm to others), but “for such actions 
as are prejudicial to the interests of others, the individual is accountable, 
and may be subjected either to social or to legal punishment, if society 
[deems] that the one or the other is requisite for its protection.” Yet even 
within the realm of unaccountability, Mill granted that society could 
use a range of measures, such as “[a]dvice, instruction, persuasion, and 
avoidance,” to signal disapproval of individual action or to attempt to 
influence such action.63

The communitarians seem to reject Mill’s nomenclature of a realm of 
unaccountability because it might send the social message of insulation. 
In any event, they argue for a narrower understanding of such a realm 
because the interdependency of contemporary society increases the 
instances in which the exercise of freedom imposes costs or harms on 
others.64 Nevertheless, they might find in Mill support for their argu-
ment that a right bestowing legal immunity does not immunize persons 
from the moral scrutiny or moral claims of others. At the same time, the 
communitarian quest to link rights and responsibilities poses important 
questions concerning when persuasive measures rise to the level of social 
tyranny, coercion, or punishment of the sort that Mill feared and criti-
cized as threatening liberty.65 We argue that legal immunity does not 
immunize people from governmental moralizing and the moral scrutiny 
of others.

Rights as Trumps  In the context of constitutional rights, Ronald Dworkin’s 
conception of rights as trumps has provoked the ire of the new commu-
nitarians. They charge that thinking of rights as trumps leads to disre-
garding any responsibilities to society and any social costs of conduct 
and shuts down debate about the common good.66 At bottom, the objec-
tion seems to be that this notion has spread from an account of certain 
fundamental constitutional rights to a conception of legal rights gener-
ally, eviscerating moderation of claims by exalting individual desires 
over social ends.67 However, the communitarian attack on rights as 
trumps ignores important limitations on that notion already developed 
in liberal theory. It reflects a deep discontent with immunity, yet does 
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not offer a clear alternative conception of rights or how social costs 
should affect their protection.

Many years before Glendon wrote Rights Talk, Dworkin observed 
that “[t]he language of rights now dominates political debate in the 
United States.” In Taking Rights Seriously, he defended a “strong sense” 
of the “old idea of individual human rights.” He argued: “Individual 
rights are political trumps held by individuals. Individuals have rights 
when, for some reason, a collective goal is not a sufficient justification 
for denying them what they wish, as individuals, to have or to do, or not 
a sufficient justification for imposing some loss or injury upon them.”68 
Fundamental rights, he argued, trumped the utilitarian calculus of the 
greatest happiness of the greatest number.

Dworkin contended: “A right against the Government must be a right 
to do something even when the majority thinks it would be wrong to do 
it, and even when the majority would be worse off for having it done.” 
To assert that the government has the right to do whatever advances the 
general welfare or “the right to preserve whatever sort of environment 
the majority wishes to live in,” would “annihilate[ ]” individual rights 
against the government. It would reduce them to mere interests to be 
balanced away at the majority’s discretion. Dworkin argued that this 
strong sense of rights marked the “distinctive concept of an individual 
right against the State which is the heart . . . ​of constitutional theory in 
the United States.”69

Glendon uses Dworkin’s idea of “taking rights seriously,” even at the 
expense of the general interest, to illustrate the “illusion of absoluteness” 
of American rights talk. She states: “[I]t is difficult to imagine any serious 
contemporary European legal philosopher” asserting, as Dworkin did, 
that “if someone has a right to something, then it is wrong for government 
to deny it to him even though it would be in the general interest to do 
so.”70 Dworkin’s account of taking rights seriously clearly conflicts with 
what Glendon thinks taking the social costs of rights seriously requires.

But an examination of the limits of Dworkin’s conception of rights 
suggests that the illusion of absoluteness may be Glendon’s. The first 
important limit is that the strong rights that Dworkin defended were 
fundamental constitutional rights, not every constitutional right, much 
less every right, and certainly not every imaginable “liberty interest.” He 
granted that, with respect to the vast bulk of laws not implicating those 
strong rights, promoting the general welfare was a sufficient justification 
for restricting liberty. Even when a strong right against the government 
was in play, it would overstate the point to say that “the State is never 
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justified in overriding that right.” For example, Dworkin acknowledged 
that the government would be justified in overriding a right of free speech 
to “protect the rights of others, or to prevent a catastrophe, or even to 
obtain a clear and major public benefit.”71 Thus, he did not claim that 
societal welfare never restrains rights or overrides them, merely that fun-
damental rights are not simply individual “interests” to be balanced 
against such welfare. Furthermore, a significant ground for limiting 
rights that Dworkin recognized is the conflicting rights of others, espe-
cially conflicts between rights to the state’s protection and rights to be 
free from the state’s interference. In such situations, the more important 
right should prevail over the less important. (In Chapter 6, we address 
how to resolve such conflicts.) Government could also limit the exten-
sion of a right if the values protected by the original right were not at 
stake or if the costs to society went far beyond “the cost paid to grant the 
original right.”72

Finally, Dworkin’s account did not presume to answer all questions as 
to how the moral responsibilities of citizens should guide their lives and 
exercise of their rights or how government and citizens might attempt in 
noncoercive ways to shape others’ exercise of rights. He addresses such 
questions in subsequent works in ways that clarify the distinction 
between responsibility as autonomy and responsibility as accountability. 
Thus, in elaborating the “principle of personal responsibility” for making 
the ultimate decisions about our own lives, he distinguishes between 
permissible—and inevitable—forms of influence (such as friends, reli-
gion, and culture) and impermissible subordination through manipula-
tion or coercion.73 Government, on his view, may seek to influence or 
persuade to encourage responsibility in making a decision, but it may 
not insist on conformity with its view of the responsible decision74 (a 
distinction to which we return in Chapter 3).

Dworkin recognized that a government’s taking rights seriously would 
incur costs: “[T]he majority cannot travel as fast or as far as it would 
like if it recognizes the rights of individuals to do what, in the majority’s 
terms, is the wrong thing to do.” Why take rights seriously if doing so 
makes it more difficult or costly for a polity to pursue the general ben-
efit? Dworkin argued that, although the “bulk of the law . . . ​must state, 
in its greatest part, the majority’s view of the common good,” the insti-
tution of rights is the promise of the majority to the minority “that [its] 
dignity and equality will be respected.” Indeed, ideas of dignity (particu-
larly, the supposition of what it means to treat individuals as full mem-
bers of the human community) and equality (particularly, the requirement 
that government treat individuals with equal concern and respect) are 
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typical grounds for protecting strong rights.75 As Dworkin elaborates in 
Justice for Hedgehogs, principles of dignity feature as the foundation for 
this governmental obligation as well as the basis for our special respon-
sibility for our own lives and for what we owe each other.76

In sum, the communitarians overlook that Dworkin acknowledged 
many limits on the idea of rights as trumps. If they reject his underlying 
conception of what a right is, they may reject legal immunity as a feature 
of legal rights. If so, we need to know what alternative conception of 
rights they would embrace and how they would wed legal, as well as 
social, accountability to rights.

The irresponsibility critique appears to grant that a legal right held by 
one person generally involves a correlative duty on the part of another, 
the Constitution provides a reason for government not to interfere coer-
cively with the exercise of rights guaranteed therein, and the exercise of 
legal rights may result in irresponsible or socially harmful conduct. If the 
communitarians accept these features of legal rights, it is not clear why 
they object to the key component of rights as trumps—that it would be 
wrong for government to act coercively to prevent people from exer-
cising rights in order to pursue the general welfare. Glendon, for example, 
objects to this claim. Is it therefore right for government to prevent 
people from exercising rights in such situations?

Although the new communitarians ask that we talk about rights in a 
different way, they offer no coherent alternative to the strong sense of 
constitutional rights that Dworkin advances. Perhaps the communitar-
ians object to the peremptory image of a trump, which may send the 
social message that a right automatically trumps any consideration of 
the impact of rights on the common good, rather than to Dworkin’s 
particular conceptions. Thus, communitarians may fear that talking 
about rights as trumps sends the (mistaken) message that the assertion of 
rights cuts off debate. Similarly, Sunstein suggests that too often rights 
“masquerad[e] as reasons” and are not conducive to deliberation. In con-
trast, a more deliberative approach, even if it led to the same protection 
of a right, would acknowledge that there are other issues to consider.77 
But we should observe that the image of rights as trumps itself suggests 
that other cards are on the table.

Furthermore, there is reason to doubt that rights operate as trumps in 
contemporary constitutional law. It is ironic that the notion features so 
centrally in the irresponsibility critique as emblematic of the failings of 
contemporary rights talk, given developments in constitutional law since 
the publication of Dworkin’s initial call to take rights seriously. The 
conservative Burger, Rehnquist, and Roberts Courts often have been 
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criticized for not taking rights seriously. Indeed, James Boyd White has 
suggested that Glendon’s critique of rights tells only part of the story 
since the “characteristic vice” of the Supreme Court cases of the last few 
decades is not the assertion of absolute rights of the sort that Glendon 
decries but “the claim to judge every case by a process of ‘balancing’ one 
cluster of interests off against another.”78

Likewise, other commentators suggest that the metaphor of balancing 
best describes the identification, valuation, and comparison of competing 
interests pervasive in adjudication of individual constitutional rights.79 
This metaphor, while consistent with communitarian language of restoring 
balance and equilibrium, is quite at odds with that of trumps. The 
defining features of such an age are more likely to be mutual adjustment 
of conflicting rights or indeed balancing rights away, rather than pro-
tecting them absolutely though the heavens fall. We return to such mat-
ters in Chapters 6 and 9.

Weighing the Social Costs of Rights  Whether the greater individual 
accountability that communitarians seek with respect to rights is com-
patible with a strong conception of rights is not clear. For example, 
Glendon urges a refined rights rhetoric that is attentive to the social costs 
of rights and to the question of “the responsibilities, if any, that should 
be correlative with a given right.”80 The irresponsibility critique warns 
that strong defenses of individual rights undermine communities and the 
support on which rights themselves depend.81

Glendon unfavorably compares Dworkin’s supposedly absolute con-
ception of rights to European declarations explicitly linking rights to 
duties to serve “the public weal.” She offers the Canadian Charter of 
Rights and Freedoms as a good example of a “strong,” though not “abso-
lute,” form of rights. It guarantees rights “subject only to such reason-
able limits prescribed by law as can be demonstrably justified in a free 
and democratic society” and subjects a “wide range” of constitutional 
rights to either a national or local “legislative override procedure.”82 
Such comparative models suggest a critique of the immunity that a right 
affords. And they suggest correctives not merely of social accountability, 
but also of legal accountability. In Chapter 9, we question whether what 
American courts do in adjudicating claims of “fundamental” constitu-
tional rights is “absolutist.” In Chapter 3, we examine Glendon’s anal-
ysis of abortion law, one clear example of her rejection of legal immunity 
in favor of the accountability she finds in European models.

Glendon’s appeal to craft a refined rights rhetoric from “indigenous 
resources”—such as household table talk, models of compromise, atti-
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tudes of tolerance and forbearance, and even political deliberation—
raises questions as to what sorts of rights she would support and the 
respective roles of courts and legislatures in enforcing them. First, is 
Glendon’s point that individuals should voluntarily moderate their exer-
cise of rights or that government should restrict such exercise in the gen-
eral interest of society? Vindication of rights often assumes that there are 
clear winners and losers, people in the right and people in the wrong. 
Does government do no wrong when it does not protect people’s rights? 
Moreover, although the mutual forbearance and compromise that go on 
between family members, neighbors, and business partners may be 
useful models in certain legal contexts, they are poor models for con-
ceiving the relationship between the rights of individuals and the powers 
and interests of the government. Thus, we might wonder whether liber-
alism’s commitment to individual freedom could survive the weaker 
form of rights that Glendon appears to advocate, particularly in the case 
of vulnerable individuals being asked to moderate their claims against 
the state.83

Second, the communitarian eschewal of rights talk in favor of appeals 
to social virtues and responsibilities seems to forget the extent to which 
prior victories in securing civil rights involved challenging the status quo 
and the ways in which the language of social virtues and the common 
good (as well as the costs of social change) are typically deployed to 
reject such challenges. Finally, if a communitarian model of rights would 
shift responsibility for enforcing rights from courts to legislatures, that 
move might suggest a less central role for rights and more attention to 
the costs of rights to the community.

In conclusion, it is not clear how communitarians would factor social 
costs, virtues, and responsibilities into defining, justifying, and enforcing 
rights. Is the message of the irresponsibility critique that rights are privi-
leges, to be protected only as long as they are exercised responsibly?84 A 
similar concern attends conditioning enforcement of rights on a determi-
nation of community approval or interests. One of liberalism’s core 
values is individual liberty, including “the right to be different, the right 
to pursue ideals one’s neighbor thinks wrong. . . .”85 If responsive com-
munities hold people accountable to some collective notion of responsi-
bility, is there any longer such a right? If recognition of a right is 
conditioned on whether it imposes costs on others, it may no longer be a 
right in any meaningful sense.

Which Costs Count?  Let us assume, with the communitarians, that the 
social costs of rights should factor into the recognition and enforcement 
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of rights in a manner different than they do in liberal accounts. Still, 
such a communitarian project must determine how to measure social 
costs relative to the value of rights, as well as when to use legal (versus 
moral or social) measures for linking rights and responsibility. How 
would communitarians weigh the costs of protecting rights against the 
costs of not doing so? What is the cost to individuals of coercion? What 
is the cost of the risk of governmental error in weeding out costly exer-
cises of rights? An inquiry into which costs count and how much they 
count will likely yield considerable conscientious disagreement.

One clear example of a near-absolute right that the communitarians 
defend strongly, and even use to illustrate how rights may license irre-
sponsible and socially harmful conduct, is the First Amendment.86 (Con-
trast Whitney v. California, where the Supreme Court stated that freedom 
of speech does not confer a right to speak “without responsibility,” for 
such a right would be an “unbridled license” or “abuse” of freedom.87) 
Communitarians balance the values of the First Amendment and the 
risks of censorship against the harms of hateful, racist speech quite dif-
ferently than do critical race theorists and others who argue that the 
costs of such speech warrant regulating it to pursue equal citizenship for 
minorities.88 Communitarians acknowledge that such speech is hurtful 
but insist on nonlegal remedies, such as raising the moral voice of com-
munity against it. Similarly, despite the harms of pornography, it is 
doubtful whether most communitarians would support civil rights mea-
sures advocated by some (though certainly not all) feminists who argue 
that pornography is not “only words” and contributes centrally to the 
inequality of women and to violence against them.89 The very compara-
tive law enterprise that Glendon favors, however, lends support to limits 
on rights of racist and pornographic expression in view of individual and 
social harms inflicted by such expression.90 It is not clear why such a 
stance is not more communitarian than a strong defense of the First 
Amendment.91

Our point here is that, even though current Supreme Court jurispru-
dence rejects an “ad hoc balancing of relative social costs and benefits” 
in particular cases, on the theory that the First Amendment itself “reflects 
a judgment by the American people that the benefits of its restrictions on 
the Government outweigh the costs,”92 one might expect communitar-
ians to urge such balancing. To take a current example of “words that 
wound,”93 consider the gulf between the majority and dissent in Snyder 
v. Phelps, in which the Court held that the First Amendment shielded the 
Westboro Baptist Church from tort liability for intentional infliction of 
emotional distress on the father of a deceased soldier (Matthew Snyder). 
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The distress stemmed from Westboro’s picketing near the son’s funeral 
with signs like “Thank God for Dead Soldiers,” “God Hates Fags,” 
“You’re Going to Hell,” and “Priests Rape Boys” (reflecting Westboro’s 
“view that the United States is overly tolerant of sin and that God kills 
American soldiers as punishment”).94 Neither Westboro nor the majority 
disputed that the deceased soldier’s father “suffered ‘wounds that are 
truly severe and incapable of healing themselves.’  ”95 Even though the 
expression of Westboro’s views was “particularly hurtful” to Matthew’s 
father, adding to his “already incalculable grief,” the majority held that 
“in public debate [we] must tolerate insulting, and even outrageous, 
speech in order to provide adequate ‘breathing space’ to the freedoms 
protected by the First Amendment.” That, Chief Justice Roberts loftily 
intoned, is the course the United States has chosen “as a Nation,” rather 
than punishing speech that inflicts “great pain.”96

Justice Alito, the sole dissenter, viewed the costs of rights differently. 
He concluded (we believe correctly, as does retired Justice Stevens97) that 
the First Amendment does not require that Matthew’s father bear such 
costs: “Our profound national commitment to free and open debate is 
not a license for the vicious verbal assault that occurred in this case.”98 
Matthew was “not a public figure,” and all his father wanted was “surely 
the right of any parent who experiences such an incalculable loss: to 
bury his son in peace.” The First Amendment’s commitment to “public 
debate” would not be undermined by “allowing family members to have 
a few hours of peace without harassment.”99 Thus, while the majority in 
Snyder concluded that free expression rights “trump,” we would think 
that communitarians (and certainly Glendon) would favor an approach, 
more akin to that of European jurists, that would balance “relative 
social costs and benefits” and look at the impact of such speech both on 
Matthew’s father and on the community as a whole.100

One could foresee similar disagreements over which costs count, and 
how much, with respect to a wide array of individual rights. Such dis-
agreements raise questions of the relative costs of protecting responsi-
bility as autonomy and promoting responsibility as accountability. To 
evaluate such costs, we need to consider the justifications for rights. 
Those justifications implicate the wrongness critique.

The Wrongness Critique

The wrongness strand of the irresponsibility critique of rights involves a 
feature of legal rights captured by the communitarian slogan, the “gap 
between rights and rightness”: one may have a “right” to do “wrong” 
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acts. As the “Responsive Communitarian Platform” explains, “To say 
that ‘I have a right to do X’ is not to conclude that ‘X is the right thing 
for me to do.’ . . . ​[Rights] do not in themselves give a person a sufficient 
reason to perform [protected] acts.”101 In explaining this gap, Galston 
states, “Between rights and rightness lies a vast terrain where moral 
argumentation and (in some cases) forms of public persuasion have a 
legitimate role.”102 Because the language of rights is morally incomplete, 
people fail to appreciate the distinction between, and tend to equate, 
rights and rightness. Moreover, Etzioni asserts, “Many Radical Indi-
vidualists confuse the right to be free from government intrusion with a 
nonexistent ‘right’ to be exempt from the moral scrutiny of one’s peers 
and community.”103

Positing such a gap, the wrongness critique challenges defenders of 
legal rights to justify them. We challenge communitarian arguments that 
rights send the message that rights equal rightness, drawing not only on 
liberal defenses of rights but also on contemporary debates concerning a 
number of constitutional rights. Liberal justifications of rights argue 
that rights protect and call for the exercise of responsibility, although 
one must differentiate responsibility as accountability from responsi-
bility as autonomy. Liberal responsibility talk emphasizes that rights 
protect autonomy: they locate in individuals the responsibility to make 
important decisions in accordance with, or accountable to, conscience. 
Communitarian responsibility talk, by contrast, stresses that rights 
require accountability: individuals exercising rights should not be guided 
primarily by untutored conscience but by the responsibilities, duties, and 
moral claims laid on them by the moral voice of the community. The 
deployment of responsibility talk in Dworkin’s work offers an opportu-
nity to assess a liberal vocabulary of rights that addresses the issue of 
responsibility in the senses of both autonomy and accountability. Pressing 
questions include how that liberal account of rights and responsibilities 
compares with the proposed communitarian correctives and what role 
government may properly play in encouraging responsibility.

The Morally Incomplete Language of Rights  The observation of a distinc-
tion between rights and rightness is neither a new nor a controversial 
assertion about the relationship between legal rights and what is morally 
right. As Dworkin observed in Taking Rights Seriously, “[t]here is a 
clear difference between saying that someone has a right to do some-
thing and saying that it is the ‘right’ thing for him to do, or that he does 
no ‘wrong’ in doing it.”104

What is the significance of this difference? To charge that the language 
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of legal rights is morally incomplete implies that legal rights fail us as a 
guide to what we ought to do because they do not talk about moral 
rightness or moral responsibility. Indeed, according to Glendon, this 
failure matters immensely as legal language migrates beyond its proper 
sphere and people come to regard law as the primary “carrier” of val-
ues.105 Contemporary liberal rights theorists, however, do not claim that 
the purpose of declaring individual rights is to signal the requirements 
for “a fully human and morally satisfactory life” or that the menu of 
one’s legally permissible choices is a full account of one’s moral duties 
and responsibilities.106

There may be constraints on rights that are legal, moral, or social and 
that take the form of responsibilities owed to self, other persons, com-
munity, or humanity. Independent of the community’s raising its moral 
voice or laying moral claims, people might consider themselves under 
moral duties, for example, to engage in benevolence. The communitar-
ians do not typically emphasize such internal convictions of responsi-
bility because they view it as “unrealistic to rely on individuals’ inner 
voices” and to expect them to do the right thing without the moral voice 
of the community.107 This suspicion of conscience alone stems in part 
from communitarianism’s diagnosis of a problematic “radical” or “liber-
tarian” American “individualism” that views individuals as self-sufficient, 
“free-standing agents,” rights-bearers with “no inherent duties or obliga-
tions unless they choose to embrace them.”108 By contrast, the “Platform” 
asserts: “While the ultimate foundation of morality may be commitments 
of individual conscience, it is communities that help introduce and sus-
tain these commitments”; communities should “articulate the responsi-
bilities they expect their members to discharge.”109 Conscience alone may 
leave us rudderless; “the social pressures community brings to bear are a 
mainstay of our moral values.”110

Yet communitarians charge that rights talk so exalts individual autonomy 
that right-holders view themselves as exempt both from responsibilities 
and from moral scrutiny or disapproval. Worse still, people shrink from 
expressing such disapproval or making moral claims on others. We now 
turn to those charges.

The new communitarians contend that people generally hesitate to use 
moral suasion because they think that legal rights insulate people from 
the moral scrutiny of their neighbors and peers.111 “Liberal virtues” of 
tolerance, they argue, make people hesitant to judge the choices (and 
characters) of others.112 People may refrain out of an attitude of “live 
and let live,” that the choices of others are not our business. Such an 
attitude might reflect the atomism of contemporary life, the threadbare 
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social fabric that the communitarians lament. Alternatively, not making 
moral claims on one’s neighbor might reflect respect for human moral 
agency.113 Do such attitudes stem from an inference of a right to insula-
tion from moral voices and indifference toward the choices of others? Do 
liberal justifications of rights foster such indifference?

Leading liberal defenses of rights, such as those of Mill and Dworkin, 
do not advocate indifference by members of society concerning each 
other’s choices and exercise of rights. Mill urged that the harm principle 
does not entail that people have no interest in each other’s actions and 
well-being.114 In the realm in which society may not act coercively, he 
recognized a wide range of acceptable means by which society could 
attempt to influence individuals in their exercises of liberty and signal 
disapproval. At the same time, Mill recognized that social disapproval 
could amount to compulsion or tyranny and praised variation, change, 
and diversity in lifestyle.

Dworkin envisions liberal citizens who care passionately about what 
they think is good and argue with and persuade each other concerning the 
good life. For example, in defending the right to procreative autonomy, he 
urges that he not be interpreted to counsel indifference toward the deci-
sions of friends, neighbors, and other citizens, because people’s choices do 
have an impact on the moral environment. Citizens must respect others’ 
liberty of conscience, however, and are denied “one weapon”: the use of 
majoritarian power to prohibit individuals from, or punish them for, 
acting on their view of what life is best for them.115 Dworkin uses respon-
sibility talk to fortify this argument for restraint: if we accept basic prin-
ciples of dignity, we must respect the special responsibility of every person 
to make decisions about ethical values for themselves.116

The communitarian concern about indifference appears to stem from 
worry about liberal “neutrality,” or the idea that government should 
refrain from making substantive moral judgments about the worth of 
citizens’ ways of life.117 The evident leap from a requirement of govern-
mental neutrality to an inference of citizen neutrality (and indifference) 
is unwarranted. Communitarians themselves claim to reject the use of 
public coercion to make citizens embrace a communal vision of the good 
life.118 As we discuss in Chapter 3, an important question that the irre-
sponsibility critique raises is what government may do within the realm 
between coercion and noninterference.

Communitarians contend that the gap between rights and rightness 
cannot be closed without a richer moral vocabulary invoking principles 
such as decency, responsibility, and the common good. Notwithstanding 
recurring images in the irresponsibility critique—picturing rights as 
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knives, guns, porcupine quills, or the like119—recognizing and protecting 
legal rights does not preclude citizens from having views about the right, 
or responsible, thing to do or communicating those views.120 Indeed, the 
launching of various “responsibility” projects and campaigns by civil 
society and governmental actors121 challenges Glendon’s charge that the 
“migration” of American rights talk leaves no room for or weakens talk 
of responsibility and values. There is considerable evidence available in 
contemporary society that people recognize the distinction between 
rights and rightness and engage in the sort of moral suasion that the 
communitarians urge. There is nothing wrong with this behavior in 
principle, nor anything about it that is necessarily inconsistent with 
liberalism.122

Vigorous debates over a number of constitutional rights, prominently 
freedom of expression, the right to bear arms, and rights of procreative 
autonomy, illustrate that citizens often perceive a gap between having a 
right and doing the right thing and raise their voices to close that gap. 
Thus, commentary on Snyder, the funeral protest case, observed that even 
though Mr. Snyder lost in court, because “[t]he law says free speech trumps 
all,” he won in the “court of public opinion,” because “more people are 
exercising their free speech to counter [Westboro’s] hate” by engaging in 
“counter-protests.”123 In all these areas, charges of irresponsible use of 
rights abound, as do campaigns to urge people to behave responsibly and 
do the right thing. Such campaigns often state the point exactly as the 
“Platform” does: right-holders confuse a right to do something with doing 
what is right.124 They grant that the right-holder has a right to do X, but 
urge that the right-holder has a responsibility not to do X.125

People engaging in such efforts may invoke the social and moral respon-
sibility of a community to create a climate in which exercising rights in 
certain ways that are harmful to others becomes unthinkable. For example, 
after the Oklahoma City bombing, President Clinton urged right-wing 
hate-mongers opposing the federal government to exercise their rights to 
free expression responsibly.126 Similarly, after the shooting of Representa-
tive Gabrielle Giffords and others at a political rally in Tucson, amidst the 
decrying of the escalating vitriol in political speech in the United States, 
President Obama called for “more civility in our public discourse.”127 
Former presidents George H. W. Bush and Clinton were named honorary 
chairmen of a new National Institute for Civil Discourse, which is to 
address such questions as “How do we nurture robustness on one hand 
and not in any way chill speech, and keep it in bounds that are not destruc-
tive to democracy?”128 Moreover, right-holders themselves refer to taking 
responsibility and avoiding social irresponsibility to explain why they 
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have voluntarily refrained—perhaps after the suasion of others—from 
arguably protected conduct.129 Tellingly, many conservative proponents 
of taking responsibility seriously in the area of abortion do not call for 
responsibility with respect to freedom of speech. Instead, they decry these 
calls for responsibility as impositions of “politically correct speech,” 
“thought control,” and the like.

Of course, when people say that a person ought not to do something, 
they sometimes mean not simply that it is the wrong thing to do but also 
that there is not, or should not be, a legal right to do it.130 (Outside the 
context of constitutional rights, for example, campaigns against harmful 
but not-yet-unlawful conduct, such as texting or speaking on cellphones 
while driving—“distracted driving”—often culminate in laws against 
such practices.131) People may conclude that there is too great a gap 
between rights and rightness to rely on suasion alone to secure account-
ability. Most state constitutions, for example, explicitly link free speech 
rights to responsibility, declaring (in these or similar words): “Every cit-
izen may freely speak, write and publish his sentiments on all subjects, 
being responsible for the abuse of that right.”132 Thus, discontent with 
the irresponsibility that certain constitutional rights are said to permit 
sometimes leads to calls for restricting or regulating those rights, as is 
evident in the areas of gun control and television violence. With gun 
control, the issue is sometimes framed in terms of competing rights: 
pitted against the Second Amendment right to bear arms are people’s 
rights to safety and security, said to be threatened by the proliferation of 
guns and gun-related violence. At the same time, attempts to regulate the 
sale of firearms draw charges that regulations would punish citizens who 
use their rights responsibly and would threaten their safety.

Consider also a pregnant woman’s right to decide whether to termi-
nate a pregnancy. Opponents of a legal right to choose abortion not only 
seek to abolish such a right but also engage in speech or actions designed 
to persuade individual women not to choose abortion, and physicians 
not to perform it. The Supreme Court’s many rulings about protests by 
abortion opponents at health care facilities speak of balancing, on one 
side of the scale, the “right to persuade” exercised by protestors who 
believe abortion is morally wrong, and, on the other, the right of women 
seeking medical counseling and treatment to be “let alone” and to avoid 
“unwanted communication.”133 A recent billboard campaign aimed at 
persuading African-American women that abortion is a form of racial 
genocide is another controversial example. Exhortations by political 
leaders who support reproductive rights that abortion should be “safe, 
legal, and rare,” and calls by both proponents and opponents of abor-
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tion rights to pursue common ground on the goal of reducing unwanted 
pregnancy, are additional examples of efforts to encourage personal and 
public responsibility.134 Some acts go beyond suasion and literally pre-
vent women from exercising their rights in the name of serving higher 
law. The steady attempts by abortion protestors to use various forms of 
pressure to stop pregnant women from getting abortions and to cut off 
the availability of legal abortion makes it difficult to accept any claim 
that abortion rights insulate people from the moral claims or scrutiny of 
others. Such acts, particularly those directed against physicians, appeal 
to public shaming by “exposing” physicians within their communities, 
places of worship, and children’s schools as “murderers” and “abortion-
ists.” Controversy often ensues, in the aftermath of the killing of doctors 
who perform abortions, over whether speech condemning such doctors 
was “irresponsible.”135 Although these illustrations are hardly exhaus-
tive, they suggest that responsibility talk and the use of social suasion 
concerning the exercise of rights are widespread.

The Messages that Rights Send  The silence of rights talk about responsi-
bility is said to send the message that the existence of a legal right implies 
the nonexistence of a responsibility or even societal approval of the con-
duct that the right protects. Justice Scalia states: “There is a perhaps 
inevitable but nonetheless distressing tendency to equate the existence of 
a right with the nonexistence of a responsibility,” that is, to assume that, 
if one has a legal right to do something, it is “proper and perhaps even 
good” to do it.136 With respect to abortion, he describes as a “natural,” 
although not “accurate[,] line of thought” the idea that, “[i]f the Consti-
tution guarantees abortion, how can it be bad?”137

This inference is neither “natural” nor “inevitable.” We question the 
premise that the message is a simple equation of rights with rightness 
(“how can it be bad?”). Any assumption, like Scalia’s, that rights signal 
rightness stems from an authoritarian view of law: what the law pre-
scribes is right, what it permits is good, and what it forbids is bad. But if 
a citizen does not believe that law is coterminous with morality, she 
might conscientiously believe that the acts a law prohibits are morally 
justified and should be protected by a legal right, or, conversely, that the 
acts the law permits are unjustified and should be prohibited.138

Thus, the existence of a legal right might be read in a number of ways. 
To take Scalia’s example, abortion, a shift from criminalizing it to rec-
ognizing a constitutional right to choose it might reflect a changing con-
sensus about what is moral.139 Of course, there are vexing causal questions 
about whether changes in law cause changes in mores or reflect such 
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changes, or some combination of the two. Or, recognizing a right might 
simply reflect acknowledgment that society will not disintegrate if the 
protected conduct is not criminally punished or that the social costs of 
criminal prohibition outweigh the costs of freedom.140

Our view is that the existence of a constitutional right signals that this 
decision and a range of possible choices are protected out of respect for 
human dignity and autonomy. Allocating decision making responsibility 
to the individual suggests a societal judgment that it is legally permis-
sible to make such choices and not prudent or appropriate to use law to 
prohibit them. That there is a range of legally permissible choices, how-
ever, does not signal that all choices are equally responsible or equally 
moral, or even morally permissible. The wrongness critique invites the 
question whether communitarians hold that certain choices protected by 
rights are never morally appropriate and always irresponsible.

Is There a Right to Make “Incorrect” or “Irresponsible” Choices?  The wrong-
ness critique also raises the issue whether there is a right to make “incor-
rect” or “irresponsible” choices. Leading liberal justifications of rights 
derive basic liberties from a conception of persons as having certain 
moral powers or capacities, for example, the capacity for a conception of 
justice and the capacity for a conception of the good life.141 To promote 
the development and exercise of such capacities, a constitutional liberal 
regime (we argue in Chapters 4 and 5) properly carries out a formative 
project, in which both the institutions of civil society and government 
share responsibility. However, this does not guarantee full development 
of such capacities or their wisest use.

The wrongness critique implicitly charges that persons are failing to 
exercise their moral capacities in a responsible way and to appreciate the 
moral dimensions of rights. A critical question is whether a communi-
tarian corrective would insist on not only social accountability but also 
legal accountability. In either case, the critique manifests a lack of trust 
in people as moral agents exercising autonomy and freedom of conscience, 
capable of acting on their own conceptions of the good life. The commu-
nitarians evidently fear that individual conscience is too weak without 
the reinforcement of the moral voices of others. In that sense, they 
resemble those critics who charge that people are not good enough for 
liberalism and fault it for its apparent “fatally flawed assumption . . . ​that 
autonomous individuals can freely choose, or will, their moral life.”142

A common liberal formulation is that rights protect individuals who 
act in ways thought wrong by society or by others but that reflect their 
own views of the good. Dworkin uses such a formulation.143 Similarly, 
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libertarian Roger Pilon argues, “The mere ‘irresponsible’ exercise of 
rights, short of violating the rights of others, is itself a right. What else 
could it mean to be responsible for oneself?” A right to exercise rights 
irresponsibly, he argues, stems from the acceptance of the notion of indi-
vidual responsibility to pursue happiness as one sees fit, consistent with 
the rights of others.144 Likewise, Stephen Holmes argues that one of lib-
eralism’s “core norms or values” is “individual liberty,” understood as 
“a broad sphere of freedom from collective or governmental supervision, 
including freedom of conscience, the right to be different, the right to 
pursue ideals one’s neighbor thinks wrong, . . . ​and so forth.”145 In sup-
port of that kind of right to be different, Mill argued that individuals 
have their own well-being most at heart and know best, or better than 
the majority, what is right for them.146

Such liberal themes resonate in our constitutional jurisprudence, 
which, in justifying rights to liberty and autonomy, observes that there 
are competing conceptions of the good life (particularly as to matters 
about which “[m]en and women of good conscience” disagree).147 That 
diversity may extend to interpretations of the right and responsible thing 
to do. Communitarians, liberals, and others may disagree over substan-
tive moral questions such as whether abortion, single parenthood, homo-
sexual sexual conduct, and same-sex marriage are immoral. Liberals 
who embrace responsibility as autonomy respond that it is the individu-
al’s right and responsibility to decide these questions.

Linking protection of rights to the diversity of human moral choices 
need not stem from moral relativism or skepticism, or denial that there 
are better and worse, or moral and immoral, choices. It instead appeals 
to what Rawls calls the “fact of reasonable pluralism”148: that it is an 
inevitable fact (not to be regretted) that, in a society that protects basic 
liberties such as liberty of conscience and freedom of association, people 
exercising their moral powers will form and act on divergent concep-
tions of the good. Moreover, this approach assumes that a stable political 
order does not require a unitary conception of the good life, a unity that 
would be possible, if at all, only through the exercise of oppressive state 
power. (Some communitarians, notably Galston, embrace “value plu-
ralism” (following Isaiah Berlin) and argue for a robust principle of tol-
eration as a restraint on coercive state power.149) In Dworkin’s account, 
a liberal society rejects the use of coercive power to compel an individu-
al’s adherence to the life others think best for him or her (even if they 
may be correct) out of the requirements of equal concern and respect and 
the view that a life lived “against the grain” of one’s own conviction is 
not a good one and has not been improved.150
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Such defenses of individual freedom, echoed in our constitutional 
jurisprudence, treat the risk that some people may make incorrect or 
irresponsible, though legally protected, decisions as a lesser evil than the 
outright denial to everyone of the right to make decisions profoundly 
affecting their individual destiny. Allowing people freedom to make 
decisions with serious consequences for themselves, and to make mis-
takes in doing so, respects their dignity and autonomy. Developing and 
exercising personal and moral responsibility require freedom to make 
judgments. Dworkin argues that the fact that, despite accepting the 
responsibilities of judgment and of living life well, we may make mis-
takes is “at the very foundation of our ethical lives.”151 Thus, a legal 
right securing the opportunity to exercise moral responsibility may pro-
tect mistaken, bad, or irresponsible choices.152 Such a possibility is an 
implication of securing rights and a cost of preserving freedom.

Rights and Responsibilities in Liberal Justifications of Constitutional Rights  In 
contrast to the communitarians’ wrongness critique, we would argue 
that the existence of a legal right, far from obscuring the issue of respon-
sibility, calls for the exercise of moral responsibility. Liberal justifica-
tions of constitutional rights seek to protect responsibility as autonomy 
by locating responsibility for making certain important decisions in the 
right-holder, rather than in the state or other persons. Moreover, in exer-
cising rights, a person may reflect on his or her responsibility to him- or 
herself and to others, and on the responsible decision to make in those 
circumstances.

In explaining the tenet that rights do not equate with rightness, Etzioni 
(invoking Justice Scalia) says that rights protect the freedom to be irre-
sponsible and even socially harmful because “the alternative would 
sweep away too much good . . . ​along with the bad.”153 That argument 
appeals to the risk of governmental error and indiscriminate use of gov-
ernmental power. But prominent liberal justifications for constitutional 
rights more directly implicate the individual responsibility of the right-
holder. Constitutional rights protect people against governmental coer-
cion within certain zones of thought and conduct out of respect for human 
personhood, dignity, or autonomy. Such conceptions locate moral respon-
sibility in the right-holder. All these ideas suggest a defense of rights that 
is rooted in respect for human moral capacity and agency.154 And all 
reflect a conception of responsibility as autonomy. Appeals to person-
hood, dignity, and autonomy are prominent in Supreme Court justifica-
tions of constitutional rights to liberty. In Chapter 3, we consider how 
those justifications and Dworkin’s liberal approach attempt to meld 
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responsibility as autonomy with responsibility as accountability in the 
context of abortion, comparing those efforts with Glendon’s communi-
tarian approach.

Conclusion

On close examination, the irresponsibility critique does not establish a 
strong case against rights as conceived within our constitutional liber-
alism. The critique reflects ambivalence about core features of rights, 
immunity and wrongness. There is a corresponding ambivalence about 
when communitarian correctives to link rights and responsibilities would 
embody the moral voice of the community through legal coercion and 
when they would engage solely in moral suasion. We have argued that 
although the language of legal rights does not offer a full account of 
moral responsibility, the protection of rights reflects respect for the exer-
cise of individual responsibility as autonomy. That the protection of 
rights yields some irresponsible conduct is undeniable, yet it is better to 
bear that cost than to incur the sacrifices of freedom that a communi-
tarian model based primarily on responsibility as accountability would 
require. In Chapter 3, we examine further the irresponsibility critique, 
and the tension between responsibility as autonomy and as account-
ability, in the context of a woman’s constitutional right to decide whether 
to terminate her pregnancy.
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dueling as politics 167

“What Men of the World Denominate Honor”

Perhaps the most common misunderstanding about the American po-
litical duel concerns its purpose. For twentieth-century onlookers far
removed from the culture of honor, the duel was a ritual of violence
whose purpose was to maim or kill an adversary. But to early national
politicians, duels were demonstrations of manner, not marksmanship;
they were intricate games of dare and counterdare, ritualized displays
of bravery, military prowess, and—above all—willingness to sacrifice
one’s life for one’s honor. A man’s response to the threat of gunplay
bore far more meaning than the exchange of fire itself. Politicians con-
sidered themselves engaged in an affair of honor from the first “notice”
of an insult to the final acknowledgment of “satisfaction,” a process
that sometimes took weeks or even months. Regardless of whether
shots were fired, these ritualized negotiations constituted an integral
part of a duel.12

This more precise understanding of the duel reveals that there
were more honor disputes in the early republic than previously recog-
nized; for example, Hamilton was involved in ten such affairs before
his duel with Burr.13 As a partisan leader (and a particularly controver-
sial one at that), Hamilton doubtless attracted more than his share of
abuse. Yet his level of involvement in honor disputes was not unique.
In New York City, Hamilton’s adopted home, there were at least six-
teen affairs of honor between 1795 and 1807, most of them heretofore
unrecognized because they did not result in a challenge or the exchange
of fire.Most of these duels did not result from a sudden flare of temper;
politicians timed them strategically, sometimes provoked them de-
liberately. Often, the two seconds published conflicting newspaper
accounts of a duel, each man boasting of his principal’s bravery and
mocking his opponent’s cowardice. Fought to influence a broad pub-
lic, synchronized with the events of the political timetable, political
duels conveyed carefully scripted political messages.14

Politicians manipulated the affair of honor to serve their immedi-
ate political needs, but they also shared a profound respect for its per-
sonal dimension, its impact on their sense of self. The duel was a subtle
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168 dueling as politics

blend of the strategic and the sincere, the self-interested and the self-
less, the political and the personal, the public and the private. Political
duelists were not rapacious predators deliberately masking their evil
intentions under the guise of honor. They were men of public duty
and private ambition who identified so closely with their public roles
that they often could not distinguish between their identity as gentle-
men and their status as political leaders. Longtime political opponents
almost expected duels, for there was no way that constant opposition
to a man’s political career could leave his personal identity unaffected.
As Hamilton confessed on his deathbed, “I have found, for some time
past, that my life must be exposed to that man.”15 By opposing Burr’s
political career, Hamilton had wounded him as a gentleman, making
himself vulnerable to a challenge. Nowhere do we witness this ambigu-
ity more affectingly than in Hamilton’s apologia, his testament to the
complexities of political leadership among men of honor.

Personal honor was a concern of politicians throughout the na-
tion. North and South, they recognized the need to remain alert to
tone, intent, and implications to preserve their status. Dependent on
the community at large for both personal honor and public career,
they had to be acutely sensitive to public opinion, the prevailing tone
of a community’s conversation. The character of politics in the early
republic—the prevailing distrust of political parties, the small-scale,
localized political realm—magnified this obsession with reputation.
Political combat readily degenerated into battles of “asperities and per-
sonalities.”16 Many of these skirmishes were settled in ritualistic affairs
of honor.

Northerners were as well versed in this code as southerners; it
was in their utilization of violence that they differed most noticeably.
A northerner might cane a man or post him as a liar in a newspaper
or on a broadside rather than challenge him to a duel, but in densely
populated, print-saturated New England, a print attack on a man’s
honor inflicted a severe wound. It was dueling that proved problematic
for New Englanders. A duelist took revenge “in cool blood.” Willing
to kill or be killed, he calmly and deliberately violated the laws of God
and man.17 In a sense northerners and southerners spoke different dia-
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dueling as politics 169

lects of the language of honor, balancing the conflicting value systems
of honor, religion, and the law in regionally distinct ways.

Yet even New Englanders who disapproved of dueling often
found it difficult to turn their backs on an affair of honor. It was one
thing to condemn dueling generally and quite another to ignore a per-
sonal insult or challenge, driving many northerners to condemn duel-
ing in one breath and justify it in the next. Massachusetts Federalist
Christopher Gore was typical of many when he declared that he could
not duel without feeling “disgraced & debased,” even as he agreed
to accept a challenge. Harvard student John Farnham drew a similar
conclusion in 1810 after hearing about a friend’s duel. He was “heartily
sorry & grieved” at the news, for it would hurt the reputation of any
“young man who depends on the estimation of the publick for a liv-
ing.” Yet, he continued, “I must confess that considering . . . the great-
ness of the insult . . . that he is not guilty of a great moral sin. . . .
[T]hough perhaps the opinion of the most respectable part of the com-
munity in N. England is abhorrent to the practice of duelling—it is
in vain to expect or presume that . . . the decisions of a court will wipe
off the stain on a mans reputation—or that [a] man will ever obtain
any consequence & respect who suffers himself to be trodden under
foot.”18 Hamilton would struggle with this same ambivalence during
his negotiations with Burr.

Northerners found insults to their honor even more difficult to
ignore on the elevated national stage, particularly when offered by a
southerner. Because of the ambiguous link between regional ties and
partisan loyalties, battles between Federalists and Republicans were
largely battles between northerners and southerners, placing new de-
mands on New Englanders accustomed to a less belligerent dialect of
honor culture. Protective of their comparative status as northerners
and Federalists and worried about southern domination of the Union,
New England congressmen were thus quick to note insults and often
urged personal vindication. They had good reason to feel belligerent,
for southern congressmen often “crowded” New Englanders—bullied
and taunted them—because they knew that northerners would resist
gunplay. So notorious was southern crowding that one newspaper edi-
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170 dueling as politics

tor satirically branded it a plot by southerners to “thin off the northern
members [of Congress] so as to secure to themselves a decided major-
ity.”19 In essence, the nationalization of politics led to a backlash of
defensive regionalism, played out most dramatically in honor disputes
on the floor of Congress.

Charges against rivals, ranging from accusations of official mis-
conduct to character slurs, usually shared one underlying theme: politi-
cians accused one another of behaving like politicians. They charged
one another with the sins of self-interest and private ambition.20 They
cried out against corrupt dependencies grounded on the distribution
of favors. All around them they saw what they most feared, the selfish
motives and hidden intrigues of faction. Yet in struggling against these
enemies of the republic, these same politicians created factions of their
own. When a politician defended his honor, he was defending his abil-
ity to claim power, promoting himself and his “particular friends” in
public-minded contests with political opponents. In essence, he was
conducting partisan politics.

For politicians of the early republic, honor was thus much more
than a vague sense of self-worth; it represented the ability to prove
oneself a deserving political leader.21 Hamilton was trying to do as
much in his final statement. Burr was compelled by the same logic
when he challenged Hamilton. Politicians were simultaneously as-
serting their concern for the common good and their partisan biases,
their selflessness and their private ambitions. These conflicting urges
joined to produce an ambiguous form of politics, fueled by public-
minded personal disputes couched in the language of honor.

The strictures of honor controlled, channeled, and masked politi-
cal combat by providing a shared code of conduct that enforced gentle-
manly standards of behavior. Men who did not abide by these rules
were neither gentlemen nor leaders. As Burr warned Hamilton during
their negotiations, “Political opposition can never absolve Gentlemen
from the necessity of a rigid adherence to the laws of honor and the
rules of decorum.” A true gentleman avoided crossing lines but knew
how to behave if lines were crossed. As a congressional onlooker to a
1798 honor dispute commented, “In well-bred Society, when a man
receives an affront, does he knock down the person giving it? No.
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dueling as politics 171

He represses his feelings; and takes another time and place to obtain
justice.”22

The laws of honor also indicated when insults could not be ig-
nored, branding a man a coward if he let a serious affront go unan-
swered. Hamilton experienced this during the 1795 Jay Treaty melée,
when James Nicholson dismissed him as a man of no importance be-
cause he had once shirked a duel. In 1803, Postmaster General Gideon
Granger of Connecticut went into hiding when confronted with simi-
lar charges, condemned by even his allies as “a base coward.” And in
1804, when the eccentric John Randolph of Roanoke threw a glass of
wine in the face of Willis Alston, Jr., broke the glass over his head
and threw the bottle at him, “Men of honor of both Federalists &
Democrats” had but “one opinion on this subject—& say that they
must fight—That Alston will be disgraced if he do not.” Hoping to
avoid such an outcome, President Jefferson was “anxious for a compro-
mise”; even the president himself abided by the strictures of the honor
code.23

For all these men, the “laws of honor” constituted a standard of
conduct by which a man could gauge himself and his rivals. They en-
abled him, his peers, and the public at large to “judge of the correctness
of the conduct of their representatives” and so distinguish those who
were worthy of leadership from those who were not.24 A means of
empowering oneself while deposing one’s foes, of asserting one’s merit
while remaining self-righteously defensive, the code of honor was a
powerful political tool. But it was a curiously indirect form of combat,
functionally adapted for a society that feared and condemned open
ambition and factional politics.

“If Our Interview Is Conducted in the Usual Manner”

In planning his course of action on the dueling ground, Hamilton
relied on the universal recognition of the language of honor. Like other
politicians, he had a keen understanding of the honor code, enabling
him to pick and choose strategies from a clearly defined spectrum of
options, in response to a corresponding spectrum of insults. Duels
represented one extreme in this grammar of combat. Most political
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90 PEACE AND SECURITY FEOM CRIME. § 90

if there appears to be danger of his committing the crime, he
is required to enter into a recognizance, with sufficient surety,

to keep the peace either generally or towards the person threat-

ened, for a time specified in the recognizance; and upon his

violating the stipulation the undertaking may be enforced.
While the proceeding for this purpose is had before a judge or

justice of the peace, it is not in the nature of a criminal prose-
cution, the machinery of the courts being here used for the

purpose of police restraint : therefore the rule against double
jeopardy does not ap]ily.^^

;; 90. Concealed weapons.— Of the conditions tending to
facilitate the connaission of crime, the carrying of weapons
should first be mentioned. As it is not customary in civilised
communities to carry weapons about the person, the habit of
doing so may be regarded to some extent as an indication of
lawlessness.'" The police power is here however confronted

l)y a constitutional right. The Second Amendment of the

Federal Constitution says: "A well regulated militia being
necessary to the security of a free state, the right of the people
to keep and bear arms shall not be infringed." Provisions
of the same import are found in most state constitutions, the

pur[)os(' of self-defence being in .some cases added to that of

the common defence. Tliis constitutional guaranty has not
prevented the very gcnci-al enactment of statutes forbidding
the carrying of concealed weapons, and the possession or use
of certain dea»ll\' weapons not generally used ("or legitimate

|iiii-|»<ises, such as metallic knuckles or dxiianiite bombs,-" or

'-Statf V. Vankirk, :j7 lud. ll'l. of the poac-o is held \n justify the
>»Sco .North V. I'coplu, l.'Jit 111.>S1. |)rohibitioii of paruiles with arms,
It has, howcvor, been hehl in Florifla although the arms are so fixed that
that carrying roncculed \vra|)onH in they cannot discharge a missile.
a "quiet and |ii-acralil<' manner" " Tlie men who carried tliese wcap-
•loeu not tend toward a hreach of the ons could not a(;tuaily fire them, but
pvacc m an to justify .in arrest it would be generally supjiosed that
without warrant; and tliis although they could. With the exception of
the weapon had .j\iKt been used for being actually shot ilown, all the evils
an awmiiill. It was therefore heM which the statute intended to remedy
that the act of tin- pcrsun arrested still exist in the parade in which the
in killing the ofTicer did not <'onsti- defendiml Inuk p.ir)." Common-
liito murder (Koberson v, Htatc, 42 wi'alth v. Murphy, Kid .Mass. 171.
Kla. 'JSn. L'H Son. 424, r,'2 \.. R, A. -"• Illinois Trim. Code. §§ .'ita, 54d;
Tfjl). In .MaNWichuwtts, on the other N Y. I'cn.ii <ode, § IJii.
hand, the power to (irevent breaches
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§ 91 MILITARY ORGANISATIONS. 9I

the carrying of arms in a threatening manner.-' The constitu-
tionality of this legishition has been unheld from an early date
in the states in which it has been (questioned.-- In Kentucky
it was declared unconstitutional,--' but expressly authorised
by subsequent constitutional amendment. 2-* We find here an

application of the general principle that constitutional rights
must if possible be so interpreted as not to conflict with the
requirements of peace, order and security, and that regulations

manifestly demanded by these requirements are valid, pro-

vided they do not nullify the constitutional right or materially
embarrass its exercise.

§ 91. Military organisations.— In a number of states the law
forbids any body of men, other than the regularly organised
militia and the United States troops, to associate themselves
together as a military company or organisation, or to drill or
parade with arms, without the license of the governor. ^^ This
provision has been upheld in Illinois^'' and in ]\Iassachusetts,^'^
while the Supreme Court of the United States has held that
the federal constitution applies in this matter only to federal

legislation and therefore does not control the action of the

states.-^ The existence of uncontrolled military organisations,
while perhaps not an encouragement to the commission of

crime, may yet constitute a serious menace to the public peace

and an obstacle to the orderly anl effectual enforcement of

the law. As such it would afford a very legitimate ground for

21state V. Hogan, 63 Ohio St. -s Illinois Military aud Naval Code

202, 58 N. E. 572. 1899, XI, § 2. " It shall not be law-
22State V. Mitchell, 3 Blaekf. Ind. ful for any body of men whatever

229; State V. Reid, 1 Ala. 612, 1840; other than the regular organised

Nnnes v. State, 1 Ga. 243, 1846; militia
* * * to associate them-

Slate V. Chandler, 5 La. Ann. 489, selves together as a military company

1860; Haile v. State, 38 Ark. 564, or organisation or to drill or parade
1882. ^Aith arms in this state except that

23Bliss V. Commonwealth, 2 Lit- permission may be granted by the

tell (Ky.) 90. governor, etc." Mass. Rev. Laws,
24Const. 1891, § 1, No. 7, enu- ch. 16, § 147; N. Y. Military Code,

merating among the inalienable § 177.

rights : the right to bear arms in de- 2(iDunne v. People, 94 111. 120,

fense of themselves and of the state, 1879.

subject to the power of the general 27Commonwealth v. Murpliy, Kii)

assembly to enact laws to prevent Mass. 171, 32 L. R. A. 606.

persons from carrying concealed 2s Presser v. Illinois, 116 T'. S.

weapons. -52, 1886.
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92 PEACE AND SECUEITY FROM CRIME. § 91

restrictive police reg:iilation, in the absence of any positive con-

stitutional right, and since in Illinois the constitution is silent

as to the right to bear arms, the decision rendered in that state

can be questioned only on the ground that contrary to the doc-
trine prevailing in the same jurisdiction, it sanctions the delega-
tion of a discretion unregulated by laAv to an executive officer,

and thus violates the principle of equality.-^ The Sui)reme
Court of Illinois has however also expressed the opinion that the
right to bear arms is not even remotely involved in the question

of the validity of police regulations regarding military com-
panies,-"' and the United States Supreme Court has expressed
itself to the same eifect.^^ And the same view was necessary
to support the decision in Massachusetts, where the right to
bear arms is recognised by the constitution. The court says

that the right to keep and bear arms for the common defence
does not include the right to associate together as a military
organisation or to drill and parade in cities and towns. This
may be conceded to be true as far as parading on the streets
is concerned ; l)ut the principle is stated in a broader form, as
applying to military organisation in general. The constitu-
tional right is thus recognised merely as ;in individual right.
Tlic prevailing doctrine seems to be that the constitutional
recognition (if tin' militia implies a limitation upon the right
"f military association in other and more .irregular forms. It
is clear llial ii" the state pays in whole oi- in part the expense
of arming and drilling the militia, and of erecting armories,

it innsl have power In control its size, and this again implies
some pow<'r ol" select ion. There cannol in other words be an
indiscriminate right to join the militia. As a matter of fact
the statiitory maxinnim lunnber (»r the state militias will gen-
erallv lir i'oiind to accommodate only a small fraction oi' the
male adult popniation. I'.nl this necessary power of selection
may still hi- controlled 1)\- law and should he so exercised as

»<•8 «43 infni. <otinn.iiKl by tlic United Stntos or
•■*""ThiH Hcr-iion [ f<irl»i<l<liii;r (ir- sl:itc sliall he pi-rniittcd to i)!ir!ulo
({tiniiuition iiikI drilliiiK wifliont Ii uitli :ir?iis in populous commuiiitieH

I hujt no b«*iiriiiK wlintovcr on in u niiiltcr within the rcjjuijition
riKht, uhatpviT it may be, ami and Huh.jtM-l to I lie police power of

nv will enter npoti no diHruNHion of tiie Hlate. " Dunne v. I'eople, 94 111.
thai qneNlion. Whctlier liodieM of I'JO.
miMi wifh military orxaniMnf ion or •'>I'reHser v. Illinois, 1 Hi IJ. S.
..il.in.iu.. iiniler n<» diheiplinc or -52,
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Southern District of New York. ss.

BK IT RKMKMBEKKD, That on the twenty-fifth day of November, A. D. 1826, In the fifty -Brat
>e«r of the Indet>endenve of the United States of America, Jamea Kknt, of the said dis-

[L. S.] t rt- fc, in - det>orted in this office the title of a Book, the right whereof he claima H author,
in the words following, to wit:

" Commentaries on American Law. By Jamkh Kknt. Vol. I."
In conformity to the Act of the i'ongress of the United States, entitled -' An Act for the encourage

ment of learning, by securing the cot>ies of Mat>s, Charts, and Hooks to the authors and t>rot>iietors of
such cot>ies, during the times therein mentioned." And also to an Act, entitled An Act, sut>t>lemen
tary to an Act entitled An Act for the encouragement of learning, by securing the cot>ies of .Mat>s,
Charts, and H"ok& to the authors and t>rot>rietors of such cot>ies, during the times therein mentioned,
and extending the benefits thereof to the arts of designiug, engraving, and etching historical and other
print*.

JAMES DILL,
Clerk of the Southern District of New York.

Entered according to the Act of Congress. In the year one thousand eight hundred and thirty-two, by
Jamks Kknt, in toe Clerk's Offive of the District Court of the United States, for the Southern District
of New York.

Entered according to the Act of Congress, In the year one thousand eight hundred and forty, by
JAM km Kknt, tu the Clerk's Office of the District Court or the United States, for the Southern District

of New York.

Entered according to the Art of Congress, In the year one thousand eight hundred and forty-eight,
by William Kknt, in the Clerk's Offive of the District Court of the United States, for the Souu
District of New York.

Entered according to the Act of Congress In the year one thousand eight hundred and fifty-one. by
William Kknt. in the Clerk's Offive of the District Court of the United States, for the Southern Dis
trict of New York.

Entered according to the Act of Congress, In the year one thousand eight hundred and fifty -four, by
William Kknt, In the Clerk'a Office of the District Court of the Uuitcd St&tes, for the Southern Dis
trict of New York.

Entered according to the Act of Congress, In the year one thousand eight hundred and fifty-eight, by
William Kknt, in the Clerk's Offive of the District Court of the United States, for the Southern Dis
trict of New York.

Entered according to the Act of Congress, In the year one thousand eight hundred and sixty, by
William Kknt, iu the Clerk's Offive of the District Court of the United States, for the Southern Dis

trict of New York.

Entered according to the Act of Congress, In the year one thousand eight hundred and sixty-six. by
Mvh. William Kknt, in the Clerk* Offive of the District Court of the United States, for the Southern

District of New York.

Entered according to Act of Congress tu the year 1878, by James Kknt, in the Offive of the Libra

rian of Congress, at Washington.

CAMBRIDGE:

PRESS OF JOHN WILSON AND SON.
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*340 [PART V.OF PERSONAL PROPERTY.

• 340 * It undoubtedly must rest, as a general rule, in the wis

dom of the legislature, to determine when public uses re-

Chancellor Walworth, of New York, in Lyon v. Jerome, 26 Wend. 497. But it is not

to be understood that a statute assuming private property for public purposes, without

compensation, is absolutely void, so as to render all persons acting in execution of it

trespassers. Some of the judicial dicta seem to go that length, but others do not.

12 Serg. & R. 366, 372 ; 20 Johns. 745. In Case v. Thompson, 6 Wend. 634, it was

held that neither the payment nor the assessment need precede the opening of a road

over the land of an individual. The compensation may have been provided for with

out constituting part and parcel of the act itself, and I think the more reasonable and

practicable construction to be, that the statute would be prima facie good and binding,

and sufficient to justify acts done under it, until a party was restrained by judicial

process, founded on the paramount authority of the constitution.

In Bonaparte v. C. & A- Railroad Co., 1 Bald. C. C. U. S. 205, it was held that a

law taking private property for public use, without providing for compensation, waa

not void, for it may be done by a subsequent law. But the execution of the law will

be enjoined until the provision be made, and the payment ought to be simultaneous

with the actual appropriation of the property. It is admitted that even a statute fran

chise, as a toll bridge or road, must yield to the sovereign right of eminent domain,

and may be impaired or taken away, and appropriated to public uses whenever the

public exigencies require it, for a franchise is fixed and determinate property ; but it

must be on the condition of making just compensation to the proprietors. Even if

the damage be merely consequential or indirect, as by the creation of a new and rival

franchise in a case required by public necessities, the same compensation is due, and

the cases of Thurston v. Hancock, 12 Mass. 220, and Callender v. Marsh, 1 Pick. 418,

are erroneous, so far as they contravene such a palpably clear and just doctrine. If

A. be the owner of a mill, and the legislature authorize a diversion of the watercourse

which supplies it, whereby the mill is injured or ruined, is not that a consequential

damage to be paid fori The solid principle is too deeply rooted in law and justice to

be shaken. Gardner v. Village of Newburgh, 2 Johns. Ch. 162; Story, J., in Charles

River Bridge v. Warren Bridge, 11 Peters, 638, 641. The just compensation to the

owner for taking his property for public uses, without his consent, means the actual

value of the property in money, without any deduction for estimated profit or

advantages accruing to the owner from the public use of his property. Specula

tive advantages or disadvantages, independent of the intrinsic value of the prop

erty from the improvement, are a matter of set-off against each other, and do not

affect the dry claim for the intrinsic value of the property taken. Jacob v. City

of Louisville, 9 Dana, 114. In Symonds v. City of Cincinnati, 14 Ohio, 147, it

was adjudged that it was a competent matter of defence in a suit for compensa

tion for the value of private property taken for public use, to show the increased

benefit conferred on the owner by the appropriation, as a set-off against the valuo

of the property taken. The case was ably discussed, and Mr. Justice Read, who

dissented from the decision, contended that the owner was entitled to the value of

his property taken without the deduction of any refiecting advantage. In Railroad

Company v. Davis, 2 Dev. & Batt. (N. C.) 451, it was held that payment of the com

pensation and the assessment of the quantum might be made subsequently, and need

not necessarily precede the entry and possession under the statute authority ; and

that the legislature was not restricted to a mere easement in the property, but might

take the entire interest of the individual, if it deemed the public exigency to require

it ; and that though a railroad company bo a nrivate corporation, and its outlays and

[ 436 ]

Compendium_Cornell 
Page 0368

Case 3:17-cv-01017-BEN-JLB   Document 124-1   Filed 11/11/22   PageID.12257   Page 132 of
231



LECT. XXXIV.] OF PERSONAL PROPERTY.
•340

quire the assumption of private property ; but if they should take

it for a purpose not of a public nature, as if the legislature should

emoluments private property, yet the road is a public highway and for public uses,

and the absolute property may be vested in the company. The questions in that case

were ably discussed in the opinion delivered by C. J. Buffin ; and if the doctrine of

the court should be deemed rather latitudinary in respect to the legislative right of

eminent domain, it is to be observed that the constitution of North Carolina has no

express provision declaring that " private property shall not be taken for public u3es

without just compensation." But though it be not a constitutional principle, yet the V

principle exists with stringent force, independent of any positive provision.

There is no such provision in the constitution of South Carolina ; and it waa

accordingly held, after an able discussion, that the legislature had a right to cause

roads to be opened, and materials taken for keeping them in repair, without the con

sent of the owner of the private property, and without making compensation.

Several of the judges were not satisfied with the decision, as respected the absence

of compensation, and especially in the delegation of such power to the commission

ers of roads. The opinion of Mr. Justice Richardson, in support of the duty of

making compensation, was very elaborate and powerful. The State v. Dawson, '

8 Hill, 100.

In ancient Rome, such respect was paid to the rights of private property, that a

scheme of the censors, B. C. 179, to supply the city with water by means of an

aqueduct, was defeated by the refusal of a proprietor to let it be carried through his

lands ; and, at a subsequent period, the senate decreed that it should be lawful to

take from the adjoining lands of individuals the materials requisite for the repairs of

aqueducts, upon an estimate of the value or damages to be made by good men, and doing,

at the same time, the least possible injury to the owners. When a private house was

injured by a public road or aqueduct, the Emperor Tiberius paid the damage, on

petition by the party to the senate. Tacit. Ann. b. 1, § 75. So, in London, by an

act of Parliament, as early as 1544, the corporation of the city was invested with the

power to enter upon and appropriate private property requisite for the purpose of

supplying the city with water ; but the ground needed was to be appraised by three

or four different persons appointed by the lord chancellor, and to be paid for within

one month after possession taken. See King's Memoir on the Croton Aqueduct, -

with a learned and very interesting Preliminary Essay, 25, 27, 51.

The exercise of the legislative power of eminent domain was learnedly discussed

in the case of Bloodgood v. M. & H. Railroad Company, 14 Wend. 51 ; s. c. 18 id.

1, 59 ; and it was held by the court, in the lost resort on error, that the legislature

might authorize railroad companies to enter upon and appropriate private property

in land for the use of the road, so far as it became indispensably necessary^for the

purpose of the road ; provided, provision be made in the act for the assessment and

p:iyment to the owner of the damages incurred. If the provision was made, it was

held to be sufficient, and that the damages need not be actually ascertained and paid

previous to the entry and appropriation of the property. See, also, Fletcher v. The

Auburn & Sy. R.R., 25 Wend. 462, 464. This is the construction given to English

statutes in like cases, and frequently, as Lord Denman observed, the amount of com

pensation cannot be ascertained until the work is done. Lister r. Lobley, 7 Ad. &

El. 124. But in Doe v. Georgia R.R. & B. Com., 1 Kelly, 524, it was held, that the

title to the property assumed for the road did not pass from the original owner until

the prescribed compensation was actually made. And in some of the railway acts in

England, the company is prohibited from entering on the land without consent, until
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take the property of A. and give it to B., or if they should vacate

a grant of property, or of a franchise, under the pretext of some

public use or service, such cases would be gross abuses of their

discretion, and fraudulent attacks on private right, and the law

the ascertained compensation is paid or tendered. So in Mississippi, the damages

for land taken for a railroad must first be paid, before the right to the use of it

becomes vested. Stewart v. R.R. Company, 7 Sm. & M. 568. It rests with the

legislature to judge of the cases which require the operation of the right of eminent

domain, and it may be applied to the case of roads, turnpikes, railways, canals,

ferries, bridges, &c., provided there be, in the assumption of the property, evident

utility and reasonable accommodation as respects the public. Cottrill v. Myrick,

8 Fairf . 222 ; Dyer v. The Tuscaloosa Bridge Company, 2 Porter, 296 ; Harding v.

Goodlett, 3 Yerg. 41 ; Chancellor Walworth, in 18 Wend. 14, 15. The Supreme

Court of Massachusetts, in Boston Water Power Co. v. Boston and Worcester Rail

road Co., January, 1840, 23 Pick. 360, held, that the right of eminent domain might

be exercised in the cases of franchise as well as of personal property, in proper cases,

and on making due compensation. There is no doubt of it. Property in a franchise

is not more sacred than private property in land under a patent, and the principle

was declared in the case of Bonaparte, above mentioned. The doctrine of the cases

in 14 and 18 Wendell appears to settle the principle of constitutional law upon a

reasonable and practicable foundation. See, also, the strong and clear case of The

Louisville C. & C. Railroad Co. v. Chappell, Rice (S. C), 883, and of Backus v.

Lebanon, 11 N. H. 19, to the same point. But a statute incorporating a company to

take private property without consent of the owner, for the construction of a bridge,

and making no provision for his indemnity, is unconstitutional and void. Thatcher v.

Dartmouth Bridge Co., 18 Pick. 501, and in the case of Sinnickson v. Johnsons,

2 Har. (N. J.) 129, the erection of a dam across a navigable water by an individual,

under the authority of a statute providing no remedy to the owner of a meadow

overflowed by means of the dam, was held to be an injury for which the owner had

his remedy by action for damages. And in Taylor v. Porter, 4 Hill, 140, it was held,

that the private property could not be taken, nor a private road established for

private use, not even by a legislative act, without the consent of the owner, and that

any statute doing it was unconstitutional. It can only be taken by statute for public

uses, and not even then without just compensation to the owner. C. J. Nelson dis

sented, on the ground that the laying out private roads over the lands of others, to

accommodate one or more individuals, and without the consent of the owner, was

within the right of eminent dnmain, and justified by that principle and by imme

morial usage. I apprehend that the decision of the court was founded on just prin

ciples, and that taking private property for private uses, without the consent of the

owner, is an abuse of the right of eminent domain, and contrary to fundamental and

constitutional doctrine in the English and American law. See ante, 13, and note 6,

ib , and the cases supra in this note, and see the subsequent note a. The revised

constitution of New York, of 1846, has settled this question differently, for it declares

that private roads may be opened in the manner to be prescribed by law, but the

person to be benefited must first pay the damages to be assessed. Art. 1, § 7.

The principle of not taking private property for public uses, without due com

pensation to the owner, has become an acknowledged one in the Scotch law, and it

to be found in the British statute of 1 & 2 Wm. IV. c. 48, relative to roads and high

ways Bell's Principles of the Law of Scotland, 173, 174.'
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would be clearly unconstitutional and void, (a) 1 Real property,

and the rights and privileges of private corporate bodies, are all

(a) Wilkinson v. Leland, 2 Peters, 658 ; Harding v. Goodlett, 8 Yerg. 41 ; Case of

Albany Street, 11 Wend. 149 ; In the matter of John and Cherry Streets, in New

1 Public Uses — (a ) It has been said that

whether the object for which property is

taken or a tax imposed is a public use

must be determined by the judiciary,

making, of course, all reasonable pre

sumptions in favor of legislative acts.

Talbot v. Hudson, 16 Gray, 417 ; Opinion

of Cooley, J., People v. Salem, 20 Mich.

452; Sadler v. Langham, 84 Ala. 311,

821 ; Horton v. Squankum, &c., Co., 8

Am. Law Beg. n. s. 179 ; Bankhead v.

Brown, 25 Iowa, 540. But it has also

been laid down, and it would seem to be

the better doctrine, that on such questions

the discretion of the legislature cannot be

controlled by the courts, except, perhaps,

where its action is clearly evasive, or

where there is a palpable usurpation of au-

, thority. Cooley, Const. Lim. ch. v. 1st ed.

129 ; note to People v. Salem, 5 Am. Law

Rev. 148 et seq. ; Speer v. Blairsville, 50

Penn. St. 150; Olmstead v. Camp, 83

Conn. 532, 552 ; Comm. v. Breed, 4 Pick.

460, 463; Tidewater Co. t>. Coster, 3 C. E.

Green (N. J.), 518, 521, 522; cf. 67, 68.

Judge Cooley, in ch. xv. (Eminent Do

main), 533, refers to the settled practice

of free governments as the test. Perhaps

it is on this ground that the mill acts have

been sustained in so many states. Olm

stead v. Camp, 83 Conn. 532, 552. See

Aih v. Cummings, 50 N. H. 591 ; Dorgan

v. Boston, 12 Allen, 223, 238. But see

Sadler v. Langham, 34 Ala. 811 ; Tyler

v Bjacher, 44 Vt. 648. One or two

ether examples are given of purposes

for which the courts have supported the

exercise of the power of eminent domain.

— The use of tho government of the

United States. Reddall v. Bryan, 14

M<l. 444 ; Burt t>. Merchants' Ins. Co.,

106 Mass. S56 ; contra, Trombley t>.

Humphrey, 23 Mich.471.— The benefit of

a navigable canal outside the state, and

belonging to a foreign corporation. Mat

ter of Townsend, 89 N. Y. 171. — The

partial taking down of a dam to relieve

certain meadows from flowage. Talbot

i>. Hudson, sup.— Supplying a village with

pure water. Lumbard v. Stearns, 4 Cush.

60.— Sewers tor cities. Hildreth v. Low

ell, 11 Gray, 845. — Draining swamps.

Anderson v. Kerns Draining Co., 14 Ind.

199. — Abating a nuisance. Dingley v.

City of Boston, 100 Mass. 544. — Levees.

Mithoff v. Carrollton, 12 La. An. 185. —

Schoolhouses. Williams v. School Dist

rict 6, in Newfane, 83 Vt. 271. So, a

betterment act was held constitutional

which assessed part of the cost of a

street in a city on the abuttors, and gave

the owners of estates of which parts

were taken the option to surrender the

whole to the city, and to receive the value

estimated by the mayor and aldermen.

Dorgan v. Boston, 12 Allen, 223, 242. See

the cases cited in the arguments. Cf.

Coster v. Tide Water Co., 3 C. E. Green

(N. J.), 54, 518; Embury v. Conner, 8

N. Y. 511.

On the other hand, a private way for

private purposes only cannot constitu

tionally be established over the land of

another against his consent. Sup. 339,

n. {f); Nesbitt v. Trumbo, 89 11l. 110;

Crear v. Crossly, 40 III. 175; Dickey v.

Tennison, 27 Mo. 873; Sadler v. Lang

ham, 84 Ala. 811; Bankhead t>. Brown,

25 Iowa, 540 ; contra, Pocopson Road, 16

Penn. St. 15. Nor can rand be taken for

private drains ; Reeves v. Wood County,

8 Ohio St. 833 ; nor for the manufacture

of cars by a railroad company ; Eldridge

v. Smith, 34 Vt. 484 ; cf. Lance's Appeal,

55 Penn. St. ft ; nor for a freight con*,

pany for loading and unloading freight,
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held by grant or charter from government, and it would be a

violation of contract, and repugnant to the Constitution of the

York, 19 id. 659 ; C. J. Parker, in Rice v. Parkman, 16 Mass. 830 ; Norman v. Heist,

5 Watts & S. 171 ; Varick v. Smith. 5 Paige, 146, 117, 159, 160, s. p. The opinion

of the vice chancellor in the last case contained a spirited vindication of the constitu

tional sanctity of private property, against the abuses of the right of eminent domain.

See, also, the able and elaborate opinion of Chancellor Bibb, of the Louisville Chancery

Court in Kentucky, in the case of Applegate and Others v. Lexington and Ohio Rail

road Company, decided in November, 1838, in which case an injunction was granted,

after argument, enjoining the defendants from running cars and carriages, by steam

or otherwise, upon their railroad along the main street in the city of Louisville. It

was adjudged to be a common nuisance, with special damage, a purpresture amounting

to a nuisance, and a disturbance of easements annexed by grant to private estates, and

of privileges secured by statute ; and that the right of eminent domain did not author

ize the legislature to delegate to any private person or company the lawful power of

disturbing private right and property for their own use and emolument. But this

decree was afterwards reviewed in the Kentucky Court of Appeals, and modified, and

the injunction against the running of cars on the railway on Main Street, in the city

of Louisville, by the Lexington and Ohio Railroad Company, dissolved. The Court

of Appeals, in the strong opinion delivered by Chief Justice Robertson, declared, that

upon the facts in the case, the running of railroad cars, by horses or steam, through

the street, was not a nuisance, but conducive to the public interest and prosperity of

Louisville — that the legislature could constitutionally exert her eminent domain, in

taking private property for public use, through the instrumentality of a railroad com

pany — that private corporations, establishing turnpikes and railroads, may, in this

respect, be deemed public agents, and may take private property for public uses, on

making just compensation — that no compensation was requisite in this case, as the

street was dedicated to public uses, and the railroad, with locomotive steatn cars, was

no nuisance or purpresture, not inconsistent with the object of the street, which was

otherwise in full use as a public highway — that though the grant from the corpora

tion, of the privilege of making a railway through the street, might be productive of

some inconvenience, it was greatly overbalanced by the public benefit resulting from

the use of the rail cars. Lexington and Ohio Railroad t>. Applegate, 8 Dana, 289 ;

Case of Philadelphia and Trenton Railroad Company, 6 Wharton, 25, s. p. But in

Cooper v. Alden, Harr. Ch. (Mich.) 72, an injunction to stop a railroad through a

street in the city of Detroit was granted. The rule for or against such a right may

be governed by the circumstances and sound discretion of the case. In the case of

The Hudson and Delaware Canal Co. v. N. Y. and Erie R.R. Co., 9 Paige, 823, the

remedy in chancery by injunction was admitted, if the construction of a railroad

would work imminent danger to the works of a canal company previously and law

fully constructed, and to the use of them.

&c. Memphis Freight Co. v. Memphis,

4 Coldw. 419.

(i) On the question of what amounts to

taking a man's property, a serious inter

ruption to its common and necessary use

has been held to be so in many instances.

See Pumpelly v. Green Bay Co., 13 Wall.

166; Eaton v. B., C. & M. R.R., 51 N. H.

504. In the latter case all the authorities

are elaborately reviewed by Smith, J.

But compare .West Branch & S. Canal

Co. v. Mulliner, 68 Penn. 857 ; Bellinger

v. N. Y. C. RR., 23 N. Y. 42. See;

further, two articles, 19 La'T Rep. 241,

801.
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United States, to interfere with private property, except under

the limitations which have been mentioned.

But though property be thus protected, it is still to be under

stood that the lawgiver has a right to prescribe the mode and

manner of using it, so far as may be necessary to prevent the

abuse of the right, to the injury or annoyance of others, or of the

public. The government may, by general regulations, interdict

such uses of property as would create nuisances, and become

dangerous to the lives, or health, or peace, or comfort of the citi

zens. Unwholesome trades, slaughter-houses, operations offensive

to the senses, the deposit of powder, the application of steam-

power to propel cars, the building with combustible materials, and

the burial of the dead, may all be interdicted by law, in the midst of

dense masses of population, on the general and rational principle,

that every person ought so to use his property as not to injure hU

neighbors, and that private interests must be made subservient to

the general interests of the community. (6) 2

(6) Puff. b. 8, c. 5, aec. 8 ; Vattel, b. 1, c. 20, sees. 246, 255 ; Cowp. 269 ; Com.

Dig. tit. By-Laws [B.] ; Willes, 388; Coates v. The Corporation of New York, 7

Cowen, 585; The State v. Tupper, Dudley Law and Eq. (S. C.) 135. In the case

of Tanner v. The Trustees of the Village of Albion, 5 Hill (N. Y.), 121, it was held,

that a bowling alley kept for gain or hire in the village was a nuisance at common

' Polive Power. — This power of the fire communicated by an engine. Lyman

government is now called the police v. Boston & Worcester R.R., 4 Cush. 288;

power, and is discussed at length in ch. xvi. or a liability for negligently causing

of Cooley's Constitutional Limitations, death. S. W. R.U. v. Paulk, 24 Ga. 356 ;

See Thorpe v. Rutland & Burlington Boston, Concord, & M. I..R. v. State, 32

R.R., 27 Vt. 140. But acts which can N. H. 215. The most remarkable cases

only be justified on the ground that they as to the exercise of this power are those

are police regulations, must be so clearly arising out of the liquor laws. Such laws

necessary to the safety, comfort, or well- do not interfere with the power of Con-

being of society, or so imperatively re- gress to regulate commerce, if they pro-

quired by the public necessity, that they Libit the sale of imported liquor only,

must be taken to be impliedly excepted when it has passed out of the hands of

from the words of the constitutional pro- the importer, or when the original pack-

hibition. People v. Jackson & M. Plank ages have been broken up by him ; see

R. Co., 9 Mich. 285, 807 ; State v. Noyes, i. 439, n. 1 ; nor will they be held invalid

47 Me. 189. To this extent new duties so far as they tend to prevent the perform-

or liabilities may be imposed on corpora- ance of existing contracts ; People v.

tions, although not mentioned in their Hawley, 3 Mich. 330 ; Reynolds v. Geary,

charters ; such as to fence a railroad ; 27 26 Conn. 179 ; nor as depriving persons

Vt. 140; New Albany & Salem R.R. v. of liberty or property. Metropolitan

Tilton, 12 Ind. 8 ; Ohio & Miss. R.R. v. Board of Excise t>. Barrie, 84 N. Y. 657

McClelland, 25 11l. 140; or a liability for Blair v. Forehand, 100 Mass. 136.
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law, and erections of every kind, adapted to sports or amusements, having no useful

end, and notoriously fitted up and continued in order to make a profit for the owner,

were nuisances. They were temptations to idleness and dissipation, and apt to draw

together great numbers of disorderly persons. The observations of the court

were exceedingly stringent, but wholesome, and the doctrine and cases of 1 Hawk.

P. C. c. 32, § 6 ; Hall's Case, 1 Mod. 76 ; 2 Keb. 846 ; Rex v. Dixon, 10 Mod.

835 ; Rex v. Higginson, 2 Burr. 1232 ; Rex v. Moore, 3 B. & Ad. 184 ; Nolin v. M.

and Aid. of Franklin, 4 Yerg. 163, were referred to with approbation. So if a mill-

dam be a nuisance, it may be restrained by injunction. 8 Ired. Eq. (N. C.) 301.

But a person may not enter upon another's land to abate a nuisance, without a pre

vious notice or request to the owner of the land, except under special circumstances.

Jones v. Williams, 11 M. & W. 176. As the Constitution of the United States, and the

constitutions of several of the states, in terms more or less comprehensive, declare

the right of the people to keep and bear arms, it has been a subject of grave discus

sion, in some of the state courts, whether a statute prohibiting persons, when not on

a journey, or as travellers, from wearing or carrying convealed weapons, be constitutional.

There has been a great difference of opinion on the question. In Kentucky, Ten

nessee, and Mississippi, the decisions are understood to be against the validity of the

prohibition, whereas in Indiana, Alabama, and Arkansas, they are in favor of it.

(Bliss v. The Commonwealth, 2 Littell, 90; The State v. Reid, 1 Ala. (n. s.) 612;

The State v. Mitchell, 3 Blackf. 229 ; The State v. Buzzard, 4 Ark. 18.) In Tennes

see there is a statute law of a penal character against wearing the bowie-knife, but

none against carrying firearms. The statute in Georgia is broader and more exten

sive. Hotchkiss's Code of Laws, 739. But in Georgia the statute prohibition has

been adjudged to be valid so far as it goes to suppress the wearing of arms secretly,

but unconstitutional so far as it prohibits the bearing or carrying arms openly. Kunn

v. State of Georgia, 1 Kelly, 243. As the practice of carrying concealed weapons

has been often so atrociously abused, it would be very desirable, on principles of

public policy, that the respective legislatures should have the competent power to

secure the public peace, and guard against personal violence by such a precautionary

provision.
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•340

OF PERSONAL PROPERTY.

LECTURE XXXV.

OP THE NATURE AND VARIOUS KINDS OP PERSONAL PROPERTY.

Personal property usually consists of things temporary and

movable, but includes, all subjects of property not of a freehold

nature, nor descendible to the heirs at law. (a)

The division of property into real and personal, or movable and

immovable, is too obvious not to have existed in every system of

municipal law. Except, however, in the term of prescription, the

civil law scarcely made any difference in the regulation of real

and personal property. But the jurisprudence of the middle ages

was almost entirely occupied with the government of real estates,

(a) It includes not only every thing movable and tangible which can be the subject

of property, but may include things quasi-movable, as tenants' fixtures, and quasi-

tangible, as choses in action. Spontaneous productions and fruits of the earth while

ungathered, are considered as belonging to the freehold, and descend to the heir.

Com. Dig. tit. Biens, H. 3 ; but they are liable to distress for rent and on execution as

chattels. See infra, iii. 477, 479. The products of annual planting and cultivation, or

the fructus industria, as, for instance, a growing crop, are also so far deemed personal

property that they may be distrained or sold by the owner, or taken on execution as

such. Craddock v. Riddlesbarger, 2 Dana (Ky.), 206, 207. Vide infra, iv. 467, 468,

as to the rule on that subject between vendor and vendee. Shares in bank and other

corporations, with a capital apportioned in shares assignable for public accommoda

tion, but holding real estate, are, nevertheless, personal property, and this is the

general doctrine of American law. Hilliard's Abr. c. 1, sec. 18, and cases in

Massachusetts, Rhode Island, North Carolina, and Ohio, are cited to show it. They

were so made by statute in Connecticut, in 1818, though in Kentucky they have been

adjudged to be real estate, as, see infra, iii. 459, n. And so they were in Connecti

cut, prior to the statute of that state, as, see Welles v. Cowles, 2 Conn. 567. In

England, shares in companies acting on land exclusively, as railroad, canal, and

turnpike companies, are held to be real estate. Drybutter v. Bartholomew, 2 P.

Wms. 127. Buckeridge v. Ingram, 2 Ves. Jr. 652. In this last case the vexed question

was elaborately discussed, whether such an interest was real or personal estate.

Shares in canals and railroads are said to be generally, though not always, personal

property, and they are in England made personal by several acts of Parliament.

Williams on the Principles of Real Property, int. ch. The American doctrine is the

most convenient ; and corporations of the nature alluded to are generally created

with a declaration, in the charter, that the shares are to be regarded as personal

estate.

[443]
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Introduction

In the more than 200 years since the ratification of the U.S. Constitution,
it has become conventional wisdom that the Supreme Court has the last
word on the meaning of that document. At the same time, the American
people widely take for granted that the Constitution is a charter of
democracy, liberty, and equality. Those who wrote and adopted the
Constitution, however, actually took a dim view of democracy, and their
notions of liberty and equality embraced overt racial and gender discrim-
ination. Moreover, few of them anticipated that their new Supreme Court
would assume the role of final arbiter of the Constitution’s meaning. They
did believe that the courts were essential to the preservation of law and
justice, as against the lawless whims of popular majorities. But they
doubted that the courts could preserve or give meaning to the Consti-
tution independent of other political institutions.

The most farsighted among the founding generation, particularly
James Madison, expected the meaning of the Constitution to develop
through a political process that included the Supreme Court but would
typically be led by the political branches of the federal government, the
state governments, and the electorate. At its core, this political process
was to be republican, not democratic. Madison and the Framers designed
the Constitution deliberately to limit the operational influence of the
people – “the democracy” – and instead sought to empower a national,
political elite to give force and energy to a new central government. They
created new governmental structures that would modify and refine the
raw democratic will of the people, inhibit democratic control of office-
holders, and prevent the emergence of durable political parties, perhaps

1
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the most essential institutions of American democracy as it later
developed but anathema to the republican founders.

The founding generation’s republican vision – that is, the vision of the
propertied white males who monopolized political power and promul-
gated the Constitution – can be reduced without too much distortion to a
handful of fundamental ideas. The founders meant to create a republic,
not a democracy. That is, the people would be recognized as formally
sovereign, but real governing power would lie in the hands of the edu-
cated, the affluent, those of wide reputation – in short, a “virtuous” elite
who might be expected to put justice, law, and the good of their country
ahead of their own interests, forbearing the temptations of faction and
party. The founders further meant to preserve a well-regulated liberty, not
only by relying on the virtue of officeholders, but also by balancing
enhanced power at the center against a substantial measure of reserved
power for the states. Moreover, the preservation of liberty in a confeder-
ated republic depended on limiting full political participation and legal
personhood to propertied white men. The majority of the population –

women, black Americans, the indigenous nations, the poor – would take
positions decisively subordinate to that of propertied white men in the
new constitutional structure.

No part of this vision, however, went uncontested. Subsequent decades
brought challenges to the Framers’ vision, especially in the name of
democracy and states’ rights. Proponents of democracy never accepted
the Framers’ republican vision, before or after ratification. Rather, demo-
crats gradually reimagined party organization as an essential feature of
the now-democratic Constitution, notwithstanding the antiparty inten-
tions of the Framers. Indeed, the triumphant radicals of the Jackson era
deemed democratic party organization superior to courts and the elitist
traditions of the law in determining constitutional meaning. Champions
of states’ rights also launched a persistent struggle over the meaning of
federalism, the balance of power between the federal government and the
states. Advocates of consolidated, national power and of radical state
autonomy defined the ends of a continuum, along which battles raged
constantly in the name of establishing the true route to liberty. Finally,
proponents of the rights of women, black Americans, and the so-called
Indian1 nations challenged aspects of the Framers’ plan but especially the

1 Although “Indian” is an obviously problematic label for the diverse nations that inhabited
the land that was to become the United States, it was the common label used by Euro-
Americans in this period and remains a widely used label today, even among many of the

2 The Partisan Republic
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stark racism and chauvinism of the later democrats and states’-rights
men. Periodically, they turned to the Constitution itself to advance their
causes and principles, but the established authorities consistently found in
that Constitution a charter of freedom for the white man alone.

Struggles along all of these dimensions played out over decades.
Indeed, the story of what the Constitution became after ratification has
no endpoint, although our narrative must: By the late 1830s, the repub-
lican vision of the founders had, in important ways, been turned on its
head. The new Democratic Party had gained ascendancy by reading the
Constitution as a fundamentally democratic, not republican, document,
which belonged to the people rather than the courts. Joined with the
party’s notion of democracy was a commitment to strict construction of
federal powers and fierce defense of states’ rights. Yet this party of “the
democracy” – so understood because its avowed purpose was to defend a
populist constitutional order against a reinvented “aristocracy” of special
interests – explicitly excluded all but white men from civic participation. If
the white males of the founding generation had varied and fluid views of
exactly how women, blacks, and Indians might fit into a republican
hierarchy, the white male “democrats” of the 1830s starkly excluded all
of these groups from their otherwise antihierarchical Constitution.

This book explains the Constitution’s evolution from the putatively
republican document of 1787 to a charter of democracy (of a sort) by the
1830s. It preserves courts and especially the Supreme Court as important
shapers of that story, addressing the usual run of great cases in the
constitutional history of the period. But it integrates judicial action into
a much larger history of constitutional politics – in Congress, in presiden-
tial action, in the states, and in elections, political parties, newspapers,
and the streets and fields. As the narrative seeks to demonstrate, this
larger constitutional politics gave judicial action much of its meaning, as
judicial action simultaneously informed that larger constitutional politics.

This book thus joins the important, traditional story of top-down
constitutional development, centered on the Supreme Court, with a more
modern, often bottom-up story. It draws on our own primary research
and also synthesizes a generation of recent scholarship on the origins of
judicial review, party formation, the plight of constitutional outsiders,
and more. The result is a modern explanation of how diverse groups
combined to supplant the founders’ vision with a more “democratic”

descendants of those nations. So, while we often use “indigenous nations” or the like to
describe these peoples, we also use “Indians.”
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understanding of the Constitution. This new democratic vision of consti-
tutionalism, one bolstered by an expanded public sphere and an emerging
practice and theory of party politics, was premised on an exclusionary
understanding of citizenship that limited political access and legal person-
hood to white men. In short, this book suggests that a full understanding
of early American constitutional development requires a narrative that
places such figures as the Whiskey Rebels, the proto-feminist Judith
Sargent Murray, the African-American activist James Forten, and the
democratic party organizer Martin Van Buren in the same cast of charac-
ters as James Madison, Alexander Hamilton, and John Marshall.

The story’s roots lie in the American Revolution and its challenge to
monarchy, aristocracy, and the legal omnipotence of Parliament. The
Revolution forced the American people to invent a government and
constitutional order that could preserve the people’s sovereignty and
liberty without the familiar guideposts of hierarchical authority. Both
the facts on the ground and certain widely shared convictions dictated
that the new government would take the form of a confederation of states.
Only a confederation, it seemed, could protect the constituent republics
from aggression, foreign and domestic, while staying out of the internal
affairs of each member state. Each state would preserve its citizens’
liberties, as only modest-sized states could do, but would also be pro-
tected from the external threats that brought war, exaggerated military
authority, oppressive taxation, and consequent threats to liberty.

The Revolution seemed to vindicate the claim that confederation
would be an effective tool for the preservation of republican liberty. The
newly confederated United States won its war of independence without a
real national government but only an alliance among the states. The
Articles of Confederation thus persisted into the 1780s as the nation’s
first constitution. But, as Chapter 1 of our story explains, its radically
decentralized structure came to seem a failure to many in the nation’s
elite. These men bemoaned the excesses of democracy, the disregard for
law, and the anxious localism that crippled the nation in both foreign and
domestic affairs. The remedy was the new Constitution of 1787, which
was designed to deliver substantial power to the center, where it would be
wielded by an elite class putatively devoted to law rather than raw
democratic will. Yet, the framers of the Constitution also sought to retain
federalism and a limited sort of popular sovereignty. While trying to
maintain this delicate balance, the new Constitution made clear that
propertied white men were not yet prepared to grant civic equality to

4 The Partisan Republic
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women, black Americans, Indians, and the poor. These other Americans,
constituting most of the population, would have distinctly subordinate
roles, if any roles at all, in the constitutional hierarchy of the new federal
republic. At the same time, the Founding and its immediate aftermath saw
just enough agitation for the rights of each of these groups to suggest the
possibility of a progressive expansion of rights under the Constitution
over time.

The Constitution was ratified soon enough, but not without strong
opposition from Anti-Federalists. There was little doubt that George
Washington would be the nation’s first president, but many Anti-
Federalists stood ready to scrutinize the new administration’s every step,
even as they acquiesced in the new Constitution. Thus, Washington and
his cabinet took the leading role in shaping the new government while
facing criticism and skepticism at nearly every turn. As Chapter 2
explains, President Washington’s ambitious Secretary of the Treasury,
Alexander Hamilton, launched an energetic program for centralization
of power in the national government. Although Hamilton believed that
this Federalist program implemented the goals of the framers of the
Constitution, opposition soon formed among elites and middling
politicians, as well as democrats and populists. Representatives of mar-
ginalized groups also sought to carve out roles for themselves under the
Constitution but with little success. Gradually the opposition to the
Federalists coalesced under the Republican label and in 1800 delivered
Jefferson to the presidency in the name of states’ rights and popular
sovereignty.

During the years of Federalist hegemony across the 1790s, the federal
courts played an auxiliary role in legitimating the Federalist reading of the
Constitution. After Thomas Jefferson’s election in 1800, however, the
cause of Federalist constitutionalism fell chiefly to the Supreme Court
under Chief Justice John Marshall. Chapter 3 shows that Marshall’s
Court not only defended capacious federal power, but, as important, used
the Court’s opinions to promote a distinctively legalist understanding of
the Constitution. That is, in the face of rising movements for states’ rights
and democratic control, the Court insisted that the judiciary was supreme
over the other branches and even over the sovereign people in interpreting
the Constitution. Moreover, according to Marshall, that document con-
stitutionalized judge-made, common law principles of contract and prop-
erty at the expense of the states’ and the people’s own understandings of
the public good. At every step, Marshall’s legalist campaign provoked
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https://doi.org/10.1017/9781139161930.001 Published online by Cambridge University Press

Compendium_Cornell 
Page 0388

Case 3:17-cv-01017-BEN-JLB   Document 124-1   Filed 11/11/22   PageID.12277   Page 152 of
231



resistance from the more-radical Republicans, who believed that the
people – not the judges and not the common law – held the final and
sovereign word on the meaning of the Constitution.

TheRepublicans, however, were never fully united. Although Jefferson’s
election in 1800 stood as important precedent for future efforts to organ-
ize a democratic party, the Republicans remained a loose movement
comprising everything from radical democrats to “moderates” who were
sometimes indistinguishable from Federalists. Chapter 4 shows how the
Republicans in power after 1800 struggled to establish an alternative to
Federalist constitutionalism. Under pressure from international crises, the
Federalist judiciary, and a Federalist remnant in Congress and the states,
the Jefferson Administration and subsequent Republican administrations
actually expanded federal power in important respects. In so doing, they
exacerbated the frustrations of the democrats and the firmest states’-
rights men.

Chapter 5 begins the story of the democrats’ breakthrough. After the
War of 1812, the ascent of democratic culture did not mean the advent of
universal equality but, instead, triumphant claims to the hegemony of the
white man. The constitutionalism of the radical democrats came to dom-
inate the Republican movement, gradually converting the movement into
the Democratic Party and purging its more legalist and centralizing elem-
ents. As it did so, the democrats made clear that they read the Consti-
tution not only as democratic but as white and, of course, male. The
possibilities that many had seen in the Constitution for some measure of
rights for black Americans, for women, and for the Indian nations virtu-
ally disappeared in the “democratic” reinvention of the Constitution.

Chapter 6 tells the story of Indian status under the Constitution, an
important test case of the Marshall Court’s resistance in the 1820s to the
democratic, states’-rights reading of the Constitution. The climactic defeat
of the Marshall Court occurred in 1832 when the Court tried to defend
the residue of rights claimed by the Cherokee Nation against the aggres-
sions of Georgia’s people and government. In the teeth of a holding of the
Supreme Court, President Andrew Jackson and the State of Georgia made
clear that the Constitution and the laws would mean what the (white,
male) people, not the Court, said they meant.

The story concludes with the creation and entrenchment of the Demo-
cratic Party by Martin Van Buren and other leaders of the democratic
movement. This party would have been anathema to the framers of the
Constitution and to nearly all of the ratifiers, both because of the simple
fact that it was a permanently organized party and because it stood for a

6 The Partisan Republic
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kind of radical democratic control and devolved federalism that seemed
dangerously similar to the structure that had failed so miserably in the
1780s. For some of the founding generation, but certainly not for all,
the horror of Van Buren’s Democratic Party would also have included the
starkness of its racism and its comprehensive exclusion of women, blacks,
and Indians from any meaningful place in the constitutional order.
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A B
Company, at firft called ^hram, PTigh Fa-

ther] the great Patriarch of the Nation of the

yews.
ABRAHAMS Balm, the Hemp-tree, a

kind of Willow fo called.

ABRAID [of Abjie&ian, or Ab|to't>cn,

Sax.! awaked, railed up. Chauc,

A'BRAM [anafi* H. i. c. High Fa-

ther
J

of 3N a Father, and 0^*1 Jiigh]

the original Name of the Patnarck Abra-

ham.
ABRAM Cove, naked or poor man. Cant.

ABRA'SION, a /having orf", a ralfing or

crofling out.

ABRE'DE, abroad. Chauc.

To ABRE'DGE? to abridge, to fliorten,

ToABREGGE SAbbreger, F. Chauc.

To ABRE'IDE? to ftart up, to awake.

To ABREYD J arife. Chauc.

ABRE'DING, upbraiding. Chauc.
' ABRENUNCIATION, a renouncing or

fbrfaking a Thing entirely, h,

ABRI'CkI t'"'^"^ Chym\jl{\ Sulphur.

To ABRIDG'E [ alnger, F. ] to make
fhorter in Words, ftill retaining the Senfe and

Subftance ; alfo to reftrain a Perfon from feme
|-.iberty, £fc. before enioyed.

To ABRIDGE [in Ccmmon Law} to make
a Declaration or Count fhorter, by kaving

cut Part of the Plaint or Demand, and pray-

ing the Defendant may anfwer to the other

cnly.

AN ABRIDG'EMENT [Ahidgmenf, F.]

an Epitome, a fhort Account of a Book Wri-
ting, or Matter.

To AB'ROGATE [ahogety F. abrogatum,

L.] to difannul, to abolifh, to take away ; to

repeal or make void a Law which was before

in Forfe.

ABROGA'TION, thfiAft of Repealing,

£ff . F. of L.

'ABRUPT' [abrtiptusy L.] broken off, on a

fudden, hafty, rough, unfeafonable.

AB'SALOM [O^^^^X ^^' '• *• ^^^ Fa-
ther's Peace, of -jj^ a k iitner, andmSyf
Peace] Kine Dai..d's rebellious Son.

AB'SALONISM, the Praftice of Rebellion
agninft a Father.
" AB'SCESS l[Jbfces,¥.Abf.efus,L.'ian
AB'SCESSE 5 Ulceration arifing in any

Part of the Body, and tending to Suppuration
j

the fame with Impofthume,

ABCES'SION, a going away. L.
ABCIS'Si^ [ in CGt:k S^.^fms ] are the

parr? cf the'Axis cut ofT by the Criiinares.

ABSCIS'SION, a cutting oft. L.

ABSCISSION [ in AJirology ] is v/hen
three Planets being within th« BouutJs of their

Orbs, and in difterent: Decrees of the Sign,

the third comes to a Conjimdion with the
middle Planet, and cuts oli' the Light of the

To ABSCONI> {ubjc^ncUrCy L.] to conceal

t% i:i<ie one's feif.

A B
ABSCON'SION, an hiding. L.
AB'SENT {ahjertiy L.] not prefcnt, out «f

the Way, mifling. F.

ABSENTA'NEOUS {ahfentaneus, L.] done

in Abfence, pertaining to Abfencc.

AB^SIS 7 [ef A, By C,] Alphabets of Let-

AP'SIS 5 ters to be learned j Horn'^ooks,

Primers, ^c.
AB'SIS 1 Vh-^ti, Or.] the bowed or arched

AP'SIS J Roof of an Oven, Room, Houfc;

£fc. the Ring or Compafs of a Wheel : Alib
a Term ufed by Aj^ronomen, when the Planets

moving to their Apogaeum or Perig^um are at

a ftay.

ABSOLU, abfolved. F.

ABSOL'VATORY [ahjolutoirey F. of ah^
foJutorius, L.j belonging to a Pardoo or Ac-
quittal.

To ABSOLVE [abfohere,J..] to acquit

or difcharge of an Accufation or Crime laid

againft one, L.
ABSOLUTE [abfolu, F. of abfolutus, L.J

free from the Power of another; that has Per-»

feftion in itfelf, arbitrary, unlimited.

ABSOLUTE Equation [in A/ironomy'] are
the Sunis of the Eccentrick and Optic Equa-
tions.

ABSOLUTE EJ^ate [Law Term] is one
free of all manner of Incumbrances and Con-
ditions.

ABSOLUTE Gravity [among PhihfcphenJ
Is that Property in Bodies by which they are

faid to weigh fo much, without any regard

to any Clrcumftances of Modification, and is

always as the Quantity of Matter therein con-
tained.

An ABSOLUTE A'umber [in an Algebr^ck
Equat'i6n'\ is that which polieiTeth one entire

Part or Side of the Equation, and is always a
known Quantity.

ABSOLUTE Spaceit that which, confidcr-

ed in its own Nature, without regard to ai^y

outvrard Thing, always continues the fame,
and is immoveable.

AB'SOLUTELY [ ahfol-jmcnty F. of ahjo.

lute, L.J after an abfol ate Manner, as the
Terjns of a Propofition are faid to be taken ab-
folutely, i.e. without relation to any thing elfe.

Sometimes it is ufed in oppofitinn to Terms ar.d

Conditions
j

a<;, GoA doe% notfjrgivc Men abso-

lutely, but upon Condition of Rtpentanct and !^-

tnendment,

ABSOLUTION, a Pardoning, Rcmifllnn

or Forgivenefs of Sins pronounced by a Prieft.

F, of L.
AB'SONANT [ ahfonansy L. ] prop?rIy

founding harfh, difagreeing from the Porpofe,

abfurd.

AB'SONOUS [ahfcnus, L.] the fame as Ai-
fonanu

ABSONIA'RE [ Old Records ] to fhun,

avoid, detefl.

To ABSORB' [jiforbcr, F. crb^':rberc, L.}
to fwaUov/ up, to v/afte or coiilume.

ABSORS*-
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I N
INFLEX'IBLENE5iS, 7 Obftinaey, Stiff-

INFLEXIBIL'ITY, 5 nefj, an inflexi-

ble Humour. F. of £..

IN FLEX I'BL E [inflixihilit, I. . !. e. nen

Jiexihilis
I
which cannot be bended or bowed j

nor to be prevailed upon or perfuadfd.

INFLEXION, a Bending, Turning,
Winding. L.

To INFLICT' [««/'?'% F- i''Jli^tirfi,h,

q. A. Jiigere m] to daih or ftrike againft, to

lay a PuniHinient upon.

INFLICTION, a laying a Punifhment
Upnn, a Smiting. L.

IN FLUENCE [i?jjlumta, L.] a flowing

into, a frnding forth Power or Virtue ; the

Power of a Soperior over an Infer'ior.

To IN FLUENCE [infuer, P.] to fway,

or have Power over.

IN'FLUENT iifijluen, L.] flowing into.

IN'FLUENT yuices [among Pbyficiam]

Joicesof a human Bo<^y, thar by the Contri-

vance of Nature, and Laws of Circuiation,

fall into another Current or Receptacle ; as

the Bih to the Gall- Bladder, Sec.

INFLUEN'TIAL, influincing, or bear-

ing Sway,

IN'fLUX [injjuxttt, L.] a flowing, or

running into.

To INFOLD [of in and peatesn, Sax,

CtnfaUCtlj Teut.] to fold or wrap op.

To INFORC'E [enforeer, F] to prevail

upon by Force of Argument, to ftrengthen.

INFO ICEMENT, a Compulfion, or

Confiri'nt. F.

To INFORM' [informer, F. informare,

L. q d. informnm ducere\ to give notice, to

tell, to teach, inftrudt, or make acquainied

with.

INFORM' [ informts, L. ] mif-ffcapen,

withou Fi^rm.

In FORMA Pauperis [Law Pbrafe] is

having Clerks and Counfcl atrigned without

F«es, upon Affidavit made, that, rhe Suitor's

Debts being paid, he is Hot worch five Pounds.

L.
INFORMATION, a making known.

Telling, Advice, InftruAion ; an Accufatun

or Charee br ;ught againft one. L.

INFORM A'TUSno«/«m [i.e. lam
not informed) a formal Anfwcr made in

Court by an Attorney, when he has no more

to fay in defence of his Client. L- T.

INFORM'ED Stars [in Agronomy] are

fuch of the fixed Stars as are caft into, or

ranged under, »ny Form.

INFORM'ER, one who informs in a

Court qf Jg<3icature, or before a Magiftrate,

againfl fuch as tranfgrefs the Law.
INFORM'OUS [tnforme, F. informit, L.]

without Form, Shape, or Faftiion.

INFOR TUNATE [infortane, F. of in.

fortunatus, L, i. e. TiOfifortunatus] unhappy,

un!>.»cky.

JNFOR'TUNE, Misfortune. Cbaue,

INfOR'TUNES [in Ajirology^ Sa(xrn

I N
ini Mar$, fo called, becaufe of their anfor-
tunace Influences.

INFORTUNID [ir>fjrtunaiut,l.] unfor-
tunate. Cbauc.

To INFRAN'CHISE [ of franc, F.
france, ItaL free] to make a Freeman of
Denizen

j to incorporate into a Society or
Body Politick.

INFRANCHISE'MENT. infranchifing,
fetting free, Difcharge, Releafe.

INFRA iicofuluris Mufculus [in Ana-
tcmy] a Mufcle of the Arm, which anfci
from the lower Part of the Scapula. L.
INFRA Spinatus Mufculus [in Anatomy']

a Mufcle of the Arm placed below the
Spina. L.

INFRACTION, a breaking in. L.
INFRAN'GIBLE [infrargibilis, L ] not

to be broken, durable, firong.

INFRE'QUENT [infnqurvs, L.] that
feld"m happens, rare, uncommon, F,
INFRICA'TION, ? a rubbing or cha-
JNFRICTION, 5 fing. F.
To INFRINGE [injringere, L. q d. f»

break in upon] to break a Law, Cuftora, or
Privilege.

INFRING'MENT, luch Violation,
Breach, &c.
INFRUGIF^EROUS [infrugifervs, L.]

not bearing Fruit.

INFUCA TION, a painting of the Face,
a colouring or difguifing. L.
INFUMA'TION, a drying in Smoak-t,
INFUNDIBULIFOR MES [among 5o-

tanifts\ any Flowers (haued like a Funnel.
INFUNDIBULUM C«rf/ir/[jn ^«afowy]

the Brain Tunnel, a hollow Place in the
Root of the Brain, through whiah ferous

Humours are difcharaed. L.

INFUNDIB'ULUM Renum [\n Anatomy']
the Bafon through which the Urin« pafleS

to the Ureters and Bladder. L.
INFURIATE [of im^A furiatus, L.)

ftaik mad or recovered from Madnels.

To INFUS'CATE [injujcatum, L.J to
make d?,rk or dulky.

INFUSCA'TION, a making dark or
dulky. L.

To INFUSE [infujer F. of infufum, Sup,
L. t. e fufid'TemJ to pour in or into, to foak
or fteep, to endue with, or infpire.

INFUSION, a pouring in. F. of L.
INFU'SION [in Fbarmacy] a ft.eping of

Drugs, Leaves, Roots, fefc. in fome Liqoor,
in order to get nut their Vircue.

An'lNG '3(n8.i5^« ] a Meadow or low
Ground, a Common. Lincclrfhire.

TolNGEMI'NATE [ingtmwatum, L.]
todoyKleor repeat ofren.

INGEM'INATED Flo-wen [among Flo-

r'Jfsj IS when one Flower grows out of soo-
ther.

INGEMINA'TION, a Doubling or Re-
peating.

L 11 To
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