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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL '0' 

Case No. 

Title 

2:22-cv-04663-CAS (JCx) Date October 24, 2022 

JUNIOR SPORTS MAGAZINES INC. v. ROB BONTA 

Present: The Honorable 

Catherine J eang 

Deputy Clerk 

CHRISTINA A. SNYDER 

Not Present 

Court Reporter / Recorder 

NIA 

Tape No. 

Attorneys Present for Plaintiffs: Attorneys Present for Defendants: 

Proceedings: 

Not Present Not Present 

(IN CHAMBERS) - PLAINTIFFS' MOTION FOR PRELIMINARY 
INJUNCTION (Dkt. 12-1, filed on July 20, 2022) 

I. INTRODUCTION 

On July 7, 2022, plaintiffs Junior Sports Magazines Inc. ; Raymond Brown, 
California Youth Shooting Sports Association, Inc.; Redlands California Youth Claw 
Shooting Sports, Inc. ; California Rifle & Pistol Association, Incorporated; The CRP A 
Foundation; Gun Owners of California, Inc.; and Second Amendment Foundation 
( collectively, "plaintiffs") filed suit against Rob Bonta, in his official capacity as the 
Attorney General of California. Dkt. 1 ("Compl."). Plaintiffs challenge the 
constitutionality and seek to prevent the enforcement of California Business & Professions 
Code Section 22949.80, which prohibits firearm industry members from advertising or 
marketing, as defined, firearm-related products in a "manner that is designed, intended, or 
reasonably appears to be attractive to minors." 

Plaintiffs' complaint asserts claims for (1) violation of the right to free speech 
("political & ideological speech") under the First Amendment; (2) violation of the right to 
commercial speech under the First Amendment; (3) violation of the rights to association 
and assembly under the First Amendment; and (4) violation of the Fourteenth 
Amendment's Equal Protection Clause. Compl., ,r,r 107-230. 

On July 20, 2022, plaintiffs filed a motion for a preliminary injunction enjoining 
enforcement of Section 22949.80. Dkt. 12-1 ("Mot."). That same day, plaintiffs filed an 
ex parte application to shorten time for a hearing on their preliminary injunction motion, 
dkt. 13, which the Court denied on July 22, 2022, dkt. 15. 
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On August 8, 2022, defendant filed his opposition. Dkt. 19 ("Opp."). On August 
15, 2022, plaintiffs filed their reply. Dkt. 21 ("Reply"). 

On August 18, 2022, plaintiffs filed an ex parte application to file a supplemental 
brief in light of defendant's communications with plaintiffs alerting them to potential 
legislative changes to the challenged statutory provisions. Dkt 23. 

On August 19, 2022, the Court granted plaintiffs ' ex parte application to file the 
supplemental brief. Dkt. 26. The Court then vacated the hearing scheduled for August 22 
in light of the then-pending introduced amendments, and scheduled a status conference for 
September 12, 2022, to schedule further briefing on the motion for preliminary injunction. 
Dkt. 24. 

On August 24, 2022, plaintiffs filed an emergency petition to the Ninth Circuit for a 
writ of mandamus to compel a ruling on the preliminary injunction motion. Junior Sports 
Magazines Inc., et al. v. United States District Court for the Central District of California, 
No. 22-70185 (9th Cir. Aug. 25, 2022). The Ninth Circuit denied the emergency petition 
on August 25, 2022. Id. 

On August 30 and 31, 2022, the California Senate and Assembly passed AB 160, 
containing amendments to Section 22949.80. 

On September 12, 2022, the Court held a status conference at which it directed the 
parties to file supplemental briefing addressing the impact of AB 160's amendments to 
Section 22949.80 on plaintiffs' motion for preliminary injunction. 

On September 28, 2022, plaintiffs filed a supplemental brief and supporting 
declarations. Dkt. 30 ("Pls.' Supp. Brief'). 

On September 29, 2022, Governor Gavin Newsom signed AB 160 into law. 

On October 7, 2022, defendant filed his supplemental brief. Dkt. 32 ("Def. 's Supp. 
Brief'). 

On October 17, 2022, the Court held a hearing. Having carefully considered the 
parties' arguments and submissions, the Court finds and concludes as follows. 
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II. BACKGROUND 

The following facts are taken from the complaint, the declarations and exhibits 
submitted in support and opposition to plaintiffs ' motion, and matters subject to judicial 
notice. 

A. Increase in gun violence spurs legislative action in California 

Gun violence has increased in the United States over the past several years. See. 
~ ' Plaintiffs' Request for Judicial Notice ("RJN"), Ex. 7 at 1. This year alone, several 
mass shootings, such as the killing of 19 children at an elementary school in Uvalde, Texas, 
have sparked calls to action across the country. RJN, Ex. 6 at 6. In California, state 
legislators have introduced several new bills. See RJN, Ex. 7 at 3 (listing related gun 
legislation). Governor Gavin Newsom signed many of them into law, including Business 
& Professions Code Section 22949.80 (referred to hereinafter as "AB 2571 "), challenged 
in this litigation. 

On February 18, 2022, Assemblymember Rebecca Bauer-Kahan introduced AB 
2571. The stated purpose of AB 2571 was to "restrict the marketing and advertising of 
firearms to minors in all media. Specifically, [AB 2571] would prohibit [a firearm industry 
member] ... from marketing or advertising firearms, ammunition, or reloaded ammunition 
to minors." RJN, Ex. 4 at 1. 

On June 30, 2022, after both houses of the state legislature had passed AB 2571 , 
Governor Gavin Newsom signed the bill into law. Compl., ,r 43. AB 2571 was designated 
an "urgency statute necessary for the immediate preservation of the public peace, health, 
or safety within the meaning of Article IV of the California Constitution," enabling it to 
take immediate effect. RJN, Ex. 1 at 4. 

AB 2571 was passed with an accompanying policy statement. Specifically, the 
Legislature found that California "has a compelling interest in ensuring that minors do not 
possess these dangerous weapons and in protecting its citizens, especially minors, from 
gun violence and from intimidation by persons brandishing these weapons." Id. at 2. 
Accordingly, the Legislature found that " [t]he proliferation of firearms to and among 
minors poses a threat to the health, safety, and security of all residents of, and visitors to, 
this state." Id. at 1. 
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The Legislature further determined that "[ t ]hese weapons are especially dangerous 
in the hands of minors because current research and scientific evidence shows that minors 
are more impulsive, more likely to engage in risky and reckless behavior, unduly 
influenced by peer pressure, motivated more by rewards than costs or negative 
consequences, less likely to consider the future consequences of their actions and decisions, 
and less able to control themselves in emotionally arousing situations." Id. at 1-2. The 
Legislature noted that "firearms manufacturers and retailers continue to market firearms to 
minors," even with the fact that "children are especially susceptible to marketing appeals, 
as well as more prone to impulsive, risky, thrill-seeking, and violent behavior than other 
age groups." See id. at 2. As the Legislature described, "[f]irearms marketing contributes 
to the unlawful sale of firearms to minors, as well as the unlawful transfer of firearms to 
minors by adults who may possess those weapons lawfully." Id. 

The Legislature concluded that "intent .. . in enacting this act" is "to further restrict 
the marketing and advertising of firearms to minors." Id. 

B. What AB 2571 seeks to regulate 

As initially enacted, AB 2571 adds Chapter 39 "Marketing Firearms to Minors" to 
the California Business and Professions Code. Section 22949 .80( a)(l) establishes that"[ a] 
firearm industry member shall not advertise, market, or arrange for placement of an 
advertising or marketing communication concerning any firearm-related product in a 
manner that is designed, intended, or reasonably appears to be attractive to minors." 

The chapter further defines what "firearm industry member," "firearm-related 
product," "attractive to minors," and "marketing or advertising" respectively mean. 

"Firearm industry member" is defined by Subsection 22949.80(c)(4) in two non­
exclusive ways. The first definition is a "person, firm, corporation, company, partnership, 
society, joint stock company, or any other entity or association engaged in the manufacture, 
distribution, importation, marketing, wholesale, or retail sale of firearm-related products." 
Id., § 22949.80(c)(4)(A). The second definition is: 

A person, firm corporation, company, partnership, society, joint stock 
company, or any other entity or association formed for the express purpose of 
promoting, encouraging, or advocating for the purchase, use, or ownership of 
firearm-related products that does one of the following: 
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Advertises firearm-related products. 

Advertises events where firearm-related products are sold or used. 

Endorses specific firearm-related products. 

(iv) Sponsors or otherwise promotes events at which firearm-related 
products are sold or used. 

Id., § 22949.80(c)(4)(B). 

A "firearm-related product" is defined by Subsection 22949.80(c)(5) as a "firearm, 
ammunition, reloaded ammunition, a firearm precursor part, a firearm component, or a 
firearm accessory" meeting any of these four conditions: " [t]he item is sold, made, or 
distributed in California," "[t]he item is intended to be sold or distributed in California," 
"[i]t is reasonably foreseeable that the item would be sold or possessed in California," or 
"[m]arketing or advertising for the item is directed to residents of California." Id., 
§ 22949.80(c)(5). 

AB 2571 defines "marketing or advertising" in Subsection 22949.80(c)(6) to mean, 
"in exchange for monetary compensation, to make a communication to one or more 
individuals, or to arrange for the dissemination to the public of a communication, about a 
product or service the primary purpose of which is to encourage recipients of the 
communication to purchase or use the product or service." Id., § 22949.80(c)(6). 

To determine whether "marketing or advertising of a firearm-related product is 
attractive to minors,"1 Subsection 22949.80(a)(2) establishes a "totality of the 
circumstances" test for courts to use. Id., § 22949.80(a)(2). Factors to be considered 
include, but are not limited to, whether the marketing or advertising: 

(A) Uses caricatures that reasonably appear to be minors or cartoon characters 
to promote firearm-related products. 

1 In this chapter, "minor" is defined as a "natural person under 18 years of age who 
resides in [California]." Id., § 22949.80(c)(7). 
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(B) Offers brand name merchandise for minors, including, but not limited to, 
hats, t-shirts, or other clothing, or toys, games, or stuffed animals, that 
promotes a firearm industry member or firearm-related product. 

(C) Offers firearm-related products in sizes, colors, or designs that are 
specifically designed to be used by, or appeal to, minors. 

(D) Is part of a marketing or advertising campaign designed with the intent to 
appeal to minors. 

(E) Uses images or depictions of minors in advertising and marketing 
materials to depict the use of firearm-related products. 

(F) Is placed in a publication created for the purpose of reaching an audience 
that is predominately composed of minors and not intended for a more general 
audience composed of adults. 

Anyone who violates AB 2571 "shall be liable for a civil penalty not to exceed 
[$25,000] for each violation, which shall be assessed and recovered in a civil action brought 
in the name of the people of the State of California by the Attorney General or by any 
district attorney, county counsel, or city attorney in any court of competent jurisdiction." 
Id. § 22949.80(e)(l).2 Subsection 22949.80(e)(3) also authorizes any "person harmed by 
a violation of this section" to "commence a civil action to recover their actual damages," 
as well as "reasonable attorney's fees and costs." Id. § 22949.80(e)(3)-(5).3 

Finally, AB 2571 contains a severability clause, stating in full that: 

2 Subsection 22949. 80( e )( 6) provides that "each copy or republication of marketing 
or advertising prohibited by this section shall be deemed a separate violation." 

3 Additionally, AB 2571 contains two privacy-related provisions, Subsections 
22949.80(b) and 22949.80(d). Neither of those have been challenged by plaintiffs in their 
complaint or briefing on this motion, although they are evidently encompassed by 
plaintiffs ' request to "enjoin the enforcement of section 22949.80." Mot. at 25. 
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The provisions of this section are severable. If any portion, subdivision, 
paragraph, clause, sentence, phrase, word, or application of this section is for 
any reason held to be invalid by any court of competent jurisdiction, that 
decision shall not affect the validity of the remaining portions of this chapter. 
The Legislature hereby declares that it would have adopted this section and 
each and every portion, subdivision, paragraph, clause, sentence, phrase, 
word, and application not declared invalid or unconstitutional without regard 
to whether any other portion of this section or application thereof would be 
subsequently declared invalid. 

Id. § 22949.80(±). 

C. AB 160 Amends AB 2571 

The amendments to AB 2571 changed the statute in three ways. First, the 
amendment replaced the phrase "concerning any firearm-related product" with "offering 
or promoting any firearm-related product" in Subsection 22949.80(a)(l). That section now 
reads in full that "[a] firearm industry member shall not advertise, market, or arrange for 
placement of an advertising or marketing communication offering or promoting any 
firearm-related product in a manner that is designed, intended, or reasonably appears to be 
attractive to minors." Id. § 22949.80(a)(l). 

Second, the amendment modified the definition of "marketing or advertising" in 
Subsection 22949. 80( c )( 6) to remove references to the words "use" and "service." The 
subsection now defines "marketing or advertising" to mean, "in exchange for monetary 
compensation, to make a communication to one or more individuals, or to arrange for the 
dissemination to the public of a communication, about a product, the primary purpose of 
which is to encourage recipients of the communication to engage in a commercial 
transaction." Id. § 22949.80(c)(6). 

Third, the amendment created Subsection 22949.80(a)(3), which states that 
Subsection 22949.80(a)'s prohibition "does not apply to a communication offering or 
promoting any firearm safety program, hunting safety or promotional program, firearm 
instructional course, sport shooting event or competition, or any similar program, course, 
or event, nor does it apply to a communication offering or promoting membership in any 
organization, or promotion of lawful hunting activity, including, but not limited to, any 
fundraising event, youth hunting program, or outdoor camp." Id.§ 22949.80(a)(3). 
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Plaintiffs' claims for relief 

As set forth above, plaintiffs bring four claims for relief. In their initial moving 
papers filed on July 20, 2022, before the enactment of the amendments, plaintiffs 
contended that the definition of "firearm industry member" may be read to encompass 
"organizations formed to promote and preserve the rights to keep and bear arms, 
organizations that offer competitive and recreational shooting programs, businesses that 
offer shooting skills courses or firearm-safety training, and gun show promoters[.]" Mot. 
at 3. 

Similarly, plaintiffs asserted that AB 2571 restricts not only marketing or advertising 
for the purchase of firearms by minors but also "honest commercial speech promoting 
lawful activities and services," as well as "a broad category of pure speech," including 
communications by youth hunting and shooting magazines seeking to promote shooting 
sports; education campaigns by gun rights organizations encouraging youth to engage in 
recreational or competitive shooting activities; promotional merchandise and giveaways 
by firearm industry members, including nonprofit Second Amendment organizations; 
recommendations provided in youth firearm- and hunter-safety courses; and 
communications depicting minors enjoying or encouraging minors to enjoy their right to 
possess and use firearms at recreational or competitive shooting events, as well as 
communications promoting such events; among other communications. Id. at 4. 

Throughout their briefing, plaintiffs also argue that California lawmakers have 
shown clear "contempt" and "animus" for the firearm industry in public discussions of the 
statute. See, e.g., id. at 1, 8, 9. 

Accordingly, plaintiffs argue that as content-based and viewpoint-based regulation 
of protected, non-commercial speech, AB 2571 does not withstand strict scrutiny under the 
First Amendment. Plaintiffs also argue that to the extent AB 2571 restricts commercial 
speech, it cannot withstand scrutiny under the less stringent test set forth in Central Hudson 
Gas & Electric Corporation v. Public Service Commission of New York, 447 U.S. 557, 
566 (1980). Finally, plaintiffs argue that to the extent that AB 2571 restricts their political 
and ideological free speech rights, the legislation thereby violates plaintiffs' right to 
associate under the First Amendment and right to equal protection under the Fourteenth 
Amendment. 
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In their supplemental briefing filed on September 28, 2022, after AB 2571 was 
amended, plaintiffs contend that the statutory provisions, as amended, still violate their 
constitutional rights, with the changed language constituting a "trivial word swap," and the 
added category for exceptions simply highlighting the law's allegedly unconstitutional 
censorship. See generally Pls.' Supp. Brief. 

Defendant disputes plaintiffs' contentions as set forth in greater detail below. 

Ill. REQUEST FOR JUDICIAL NOTICE 

Federal Rule of Evidence 201 empowers a court to take judicial notice of facts that 
are either "(l) generally known within the territorial jurisdiction of the trial court; or (2) 
capable of accurate and ready determination by resort to sources whose accuracy cannot 
reasonably be questioned." Fed. R. Evid. 20l(b); see also Mullis v. U.S. Banla. Court for 
Dist. of Nevada, 828 F.2d 1385, 1388 n.9 (9th Cir. 1987). 

Here, plaintiffs request that the Court take judicial notice of the following 
documents: 

(1) Assembly Bill 2571, 2021-2022 Reg. Sess. (Cal. 2022) (RJN Ex.l); 

(2) Assembly Privacy & Consumer Prot. Comm., Bill Analysis Re: AB 2571 
(Bauer-Kahan) - As Amended April 7, 2022, 2021-2022 Reg. Sess. (Cal. 
2022) (RJN Ex. 2); 

(3) Assembly Judiciary Comm., Bill Analysis Re: AB 2571 (Bauer-Kahan) -
As Amended April 7, 2022, 2021-2022 Reg. Sess. (Cal. 2022) (RJN Ex. 3); 

(4) Assembly Appropriations Comm., Bill Analysis Re: AB 2571 (Bauer­
Kahan) - As Amended April 27, 2022, 2021-2022 Reg. Sess. (Cal. 2022) 
(RJN Ex. 4); 

(5) Assembly, Assembly Floor Analysis Re: AB 2571 (Bauer-Kahan and 
Gipson) - As Amended April 27, 2022, 2021-2022 Reg. Sess. (Cal. 2022) 
(RJN Ex. 5); 

(6) Senate Judiciary Comm., Bill Analysis Re: AB 2571 (Bauer-Kahan), 
2021-2022 Reg. Sess. (Cal. 2022) (RJN Ex. 6); 
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(7) Senate Appropriations Comm. Bill Analysis Re: AB 2571 (Bauer-Kahan), 
2021-2022 Reg. Sess. (Cal. 2022) (RJN Ex. 7); 

(8) Senate Rules Comm., Senate Floor Analysis Re: AB 2571 (Bauer-Kahan 
and Gipson), 2021-2022 Reg. Sess. (Cal. 2022) (RJN Ex. 8); and 

(9) Assembly, Concurrence in Senate Amendments Re: AB 2571 (Bauer­
Kahan and Gipson)-As Amended June 15, 2022 (RJN Ex. 9); and 

(10) Assembly Bill 160, 2021-2022 Reg. Sess. (Cal. 2022) (Plaintiffs' 
Supplemental RJN "Supp. RJN"). 

The Court finds and concludes that plaintiffs' request for judicial notice, which 
defendant does not oppose, is appropriate. "Legislative history is properly a subject of 
judicial notice." Anderson v. Holder, 673 F.3d 1089, 1094 n.1 (9th Cir. 2012). 
Accordingly, the Court GRANTS plaintiffs ' request for judicial notice as to these 
documents. 

IV. LEGALSTANDARD 

A. Preliminary injunction 

A preliminary injunction is "an extraordinary and drastic remedy, one that should 
not be granted unless the movant, by a clear showing, carries the burden of persuasion." 
Lopez v. Brewer, 680 F.3d 1068, 1072 (9th Cir. 2012) (emphasis in original) (quoting 
Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (per curiam)); accord Winter v. Nat. Res. 
Def. Council, Inc., 555 U.S. 7, 22 (2008). The Ninth Circuit summarized the Supreme 
Court's clarification of the standard for granting preliminary injunctions in Winter as 
follows: a plaintiff"must establish [1] that he is likely to succeed on the merits, [2] that he 
is likely to suffer irreparable harm in the absence of preliminary relief, [3] that the balance 
of equities tips in his favor, and [4] that an injunction is in the public interest." City & 
County of San Francisco v. USCIS, 944 F.3d 773, 788-89 (9th Cir. 2019) (quoting Winter, 
555 U.S. at 20) (alterations in original). "Likelihood of success on the merits is the most 
important factor." California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018) (quotations 
omitted). 

Alternatively," 'serious questions going to the merits' and a hardship balance that 
tips sharply towards the plaintiff can support issuance of an injunction, so long as the 
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plaintiff also shows a likelihood of irreparable injury and that the injunction is in the public 
interest." Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011). 
Serious questions are those "which cannot be resolved one way or the other at the hearing 
on the injunction." Bernhardt v. Los Angeles Cty., 339 F.3d 920, 926 (9th Cir. 2003) 
(quoting Republic of the Philippines v. Marcos, 862 F.2d 1355, 1362 (9th Cir. 1988)). 

Finally, in the Ninth Circuit, a preliminary injunction is disfavored when it is 
"identical to the ultimate relief sought in the case." Progressive Democrats for Soc. Just. 
v. Bonta, No. 21-CV-03875-HSG, 2021 WL 6496784, at *11 (N.D. Cal. July 16, 2021) 
(citing Tanner Motor Livery, Ltd. v. Avis, Inc., 316 F.2d 804, 808-09 (9th Cir. 1963). " It 
is so well settled as not to require citation of authority that the usual function of a 
preliminary injunction is to preserve the status quo ante litem pending a determination of 
the action on the merits. The hearing is not to be transformed into a trial of the merits of 
the action upon affidavits, and it is not usually proper to grant the moving party the full 
relief to which he might be entitled if successful at the conclusion of a trial." Tanner, 316 
F.2d at 808-09. 

B. Constitutional avoidance of facial challenges 

"To succeed in a typical facial attack, [ a plaintiff] would have to establish that no set 
of circumstances exists under which [the statute] would be valid, or that the statute lacks 
any plainly legitimate sweep." United States v. Stevens, 559 U.S. 460,472 (2010) (internal 
citations and quotation marks omitted). Claims of facial invalidity are disfavored because 
they "carr[y] much too promise of premature interpretation of statutes on the basis of 
factually barebones records." Sabri v. United States, 541 U.S. 600, 609 (2004) (internal 
formatting and quotation marks omitted). 

When constitutional issues are raised, facial challenges are also to be analyzed in 
light of the rules of construction that counsel in favor of avoiding constitutional questions 
where reasonably possible. See Ashwander v. Tennessee Valley Auth. , 297 U.S. 288 
(1936). Thus, when "an otherwise acceptable construction of a statute would raise serious 
constitutional problems, the Court will construe the statute to avoid such problems unless 
such construction is plainly contrary to the intent of [ the legislature]." Edward J. DeBartolo 
Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568,575 (1988). 

In light of these principles, the Supreme Court has repeatedly cautioned that " [a] 
ruling of unconstitutionality frustrates the intent of the elected representatives of the 
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people." Ayotte v. Planned Parenthood ofN. New Eng., 546 U.S. 320,329 (2006) (quoting 
Regan v. Time, Inc. , 468 U.S. 641, 652 (1984) (plurality opinion)). Accordingly, " the 
touchstone for any decision about remedy is legislative intent, for a court cannot 'use its 
remedial powers to circumvent the intent of the legislature.' " Id. at 330 ( quoting Califano 
v. Westcott, 443 U.S. 76, 94 (1979) (Powell, J. , concurring in part and dissenting in part)). 
When an application or portion of a statute is deemed unconstitutional, courts "must next 
ask: Would the legislature have preferred what is left of its statute to no statute at all?" Id. 

C. Principles of statutory interpretation 

"If the statutory language is plain, [a court] must enforce it according to its terms." 
King v. Burwell, 576 U.S. 473, 486 (2015). "But oftentimes the 'meaning-or 
ambiguity-of certain words or phrases may only become evident when placed in 
context.'" Id. (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. , 120, 132 
(2000)). Therefore, "when deciding whether the language is plain, [a court] must read the 
words ' in their context and with a view to their place in the overall statutory scheme.' " Id. 
The Ninth Circuit has further described the steps in this task: courts " look first to the plain 
language of the statute, construing the provisions of the entire law, including its object and 
policy, to ascertain the intent of [the legislature]. Then, if the language of the statute is 
unclear, [courts] look to its legislative history." Nw. Forest Res. Council v. Glickman, 82 
F.3d 825, 830-31 (9th Cir. 1996), as amended on denial ofreh' g (May 30, 1996) (internal 
quotation omitted). 

V. DISCUSSION 

A. Likelihood of Success on the Merits 

To prevail on their motion for a preliminary injunction, plaintiffs must at a minimum 
establish that there are "serious questions" on the merits of at least one of its claims for 
relief. Cottrell, 632 F.3d at 1135. As discussed below, the Court finds and concludes that 
plaintiffs fail to raise serious questions going to the merits of their claims. 

1. First Amendment Free Speech Claim (Political and Ideological) 

Plaintiffs ' first claim asserts that AB 2571 violates their right to free speech under 
the First Amendment to the U.S. Constitution. The First Amendment provides that 
"Congress shall make no law ... abridging the freedom of speech." "Content-based laws" 
are "those that target speech based on its communicative content." Reed v. Town of 
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Gilbert, 576 U.S. 155, 163 (2015). A content-based restriction on speech is generally 
subject to strict scrutiny. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 642 (1994) ("Our 
precedents thus apply the most exacting scrutiny to regulations that suppress, disadvantage, 
or impose differential burdens upon speech because of its content."). Applying that 
standard, a law found to be content based is "presumptively unconstitutional and may be 
justified only if the government proves that they are narrowly tailored to serve compelling 
state interests." Reed, 576 U.S. at 163. However, " [t]he Constitution ... accords a lesser 
protection to commercial speech than to other constitutionally guaranteed expression. The 
protection available for particular commercial expression turns on the nature both of the 
expression and of the governmental interests served by its regulation." Cent. Hudson v. 
Pub. Serv. Comm'n, 447 U.S. at 562-63 (internal citation omitted). 

Determining whether AB 2571 restricts non-commercial speech subject to strict 
scrutiny requires interpretation of the scope and application of the challenged law. To 
provide clarity on the statutory interpretation issues presented by AB 2571, the Court first 
describes the parties' pre-amendment arguments before addressing the parties post­
amendment arguments. 

a. Parties' Arguments About the Scope of AB 2571 As Originally 
Enacted 

In their initial memorandum in support of their motion for a preliminary injunction, 
plaintiffs argued that AB 2571 regulates political and educational, as well as commercial, 
speech and constitutes a content-based and viewpoint-based restriction. Mot. at 11 . 
Plaintiffs identified several provisions of AB 2571 that they argued result in restricting 
non-commercial speech. First, plaintiffs pointed to § 22949.80(c)(4), which defines 
"firearm industry members," whose speech the statute restricts, to include the following: 

B. A person, firm corporation, company, partnership, society, joint stock company, 
or any other entity or association formed for the express purpose of promoting, 
encouraging, or advocating for the purchase, use, or ownership of firearm-related 
products that does one of the following: 

CV-90 (10/18) 

(i) Advertises firearm-related products. 

(ii) Advertises events where firearm-related products are sold or used. 

(iii) Endorses specific firearm-related products. 
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Sponsors or otherwise promotes events at which firearm-related products 
are sold or used. 

According to plaintiffs, Section 22949.80(c)(4), as originally enacted, may be read 
to encompass "organizations formed to promote and preserve the rights to keep and bear 
arms, organizations that offer competitive and recreational shooting programs, businesses 
that offer shooting skills courses or firearm-safety training, and gun show promoters[.]" 
Id. at 3. 

Plaintiffs additionally point to Subsection 22949 .80( c )( 6), which defines "marketing 
or advertising" to mean, "in exchange for monetary compensation, to make a 
communication to one or more individuals, or to arrange for the dissemination to the public 
of a communication, about a product or service the primary purpose of which is to 
encourage recipients of the communication to purchase or use the product or service." 
Lastly, plaintiffs point to § 22949.80(a)(l), which restricts marketing or advertising 
communications "concerning any firearm-related product." Id. (emphasis added). 

Plaintiffs contend that, taken together, these provisions encompass communications 
concerning firearms by firearm industry members, including "organizations formed to 
promote and preserve the rights to keep and bear arms," with the primary purpose of 
"promot[ing] not just the purchase but even ' the use [ of] the product or service.' " Mot. at 
3 (quoting Cal. Bus. & Prof. Code§ 22949.80(c)(6)). Thus, plaintiffs assert that AB 2571 
restricts not only marketing or advertising aimed at selling firearms to minors, but also 
"honest commercial speech promoting lawful activities and services," as well as "a broad 
category of pure speech," including communications by youth hunting and shooting 
magazines seeking to promote shooting sports; education campaigns by gun rights 
organizations encouraging youth to engage in recreational or competitive shooting 
activities; promotional merchandise and giveaways by firearm industry members, 
including nonprofit Second Amendment organizations; recommendations provided in 
youth firearm- and hunter-safety courses; and communications depicting minors enjoying 
or encouraging minors to enjoy their right to possess and use firearms at recreational or 
competitive shooting events, as well as communications promoting such events; among 
other communications. Id. at 4. 

Plaintiffs go on to argue that these prohibitions on speech constitute content-based 
restrictions because they "single[] out speech based on both its 'particular subject matter' 
.. . and its ' function or purpose.' " Id. at 11 ( quoting Reed v. Town of Gilbert, 576 U.S. at 
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163 ( explaining that content-based restrictions "defin[ e] regulated speech by particular 
subject matter" or "by its function or purpose.")). Plaintiffs further contend that AB 2571 
discriminates based on viewpoint because it "target[ s] only the speech of organizations 
formed to promote the possession and use of ' firearm-related products,' " including 
nonprofit organizations soliciting youth membership and promoting pro-gun messages, 
while permitting anti-gun organizations to solicit youth membership and promote anti-gun 
messages. Id. at 12. See Reed, 576 U.S. at 168 ("Government discrimination among 
viewpoints-or the regulation of speech based on 'the specific motivating ideology or the 
opinion or perspective of the speaker '-is a 'more blatant' and 'egregious form of content 
discrimination. ' ") (quoting Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 
819, 829 (1995)). In support of the position that AB 2571 constitutes viewpoint 
discrimination, plaintiffs argue that California lawmakers have shown clear "contempt" for 
the firearm industry in public discussions of the statute. Mot. at 1, 8, 9. 

According to plaintiffs, AB 2571 is subject to strict scrutiny, which applies to 
content-based restrictions on speech and requires that such restrictions be upheld only if 
the government proves that they are "narrowly tailored to serve [a] compelling state 
interest." Reed, 576 U.S. at 163; Mot. at 13. In the alternative, plaintiffs urge the Court to 
apply intermediate scrutiny, requiring the government to prove that AB 2571 is "narrowly 
tailored to serve a significant government interest." Madsen v. Women's Health Ctr., Inc., 
512 U.S. 753, 764 (1994); Mot. at 13. 

In opposition to plaintiffs ' argument that AB 2571 's prohibitions encompass 
political speech, defendant contends that plaintiffs read the statute too broadly and that, 
when read holistically and in its entirety, it is clear that the statute "does not purport to 
restrict communications of any kind about firearms or firearm-related activities" but rather 
regulates the advertising of firearms-related products to minors in exchange for monetary 
compensation. Opp. at 9-10. Defendant points to several aspects of the statute in support 
of this reading. First, defendant cites the definition of "firearm-related product," "which 
encompasses only certain tangible products, described as ' items' - firearms, their 
components, and accessories." Id. at 9 (quoting§ 22949.80(c)(5)). Next, defendant argues 
that the terms "marketing and advertising" imply "an offer to engage in a commercial 
transaction for the sale and purchase" of a product. Id. Further, defendant contends that 
the title of the bill, "Marketing Firearms to Minors," additionally supports this reading, as 
does the bill's legislative purpose and history, which explicitly reflect an intent to regulate 
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"commercial speech" and "advertising of firearms to minors." Id. at 9-10 (quoting RJN, 
Ex. 1 at 1, 2). 

Contrary to plaintiffs ' contention that the word "use" in the statute 's definition of 
"marketing or advertising" sweeps within its scope a host of communications promoting 
use of firearms, defendant argued that the word "use" is limited by the definition of product, 
and, therefore, the statute's restrictions on marketing and advertising with the primary 
purpose of encouraging "use of a product or service" do not include communications 
concerning educational or sporting events or political speech. Id. at 9, n.3. Rather, they 
apply to communications encouraging use of a product offered for sale, that is, in 
"exchange for monetary compensation." Id. § 22949.80(c)(6). 

When given its appropriate and intended meaning, defendant argues, AB 2571 is 
properly understood as a restriction of only commercial speech. Opp. at 8. According to 
defendant, "[f]actors to be considered in deciding whether speech constitutes 'commercial 
speech' include whether (1) the speech is an advertisement; (2) the speech refers to a 
particular product; and (3) the speaker has an economic motivation." Id. (citing Hunt v. 
City of Los Angeles, 638 F.3d 703, 715 (9th Cir. 2011) (citing Bolger v. Youngs Drug 
Prods. Corp., 463 U.S. 60, 66-68 (1983)). As AB 2571 restricts advertising, marketing or 
arranging for placement of an advertising or marketing communication, it "regulates 
speech with an obvious economic or commercial motivation." Id. Further, defendant 
points to the reference to "exchange for monetary compensation" in the definition of 
"marketing or advertising" and to the reference to "firearm-related products" as evidence 
that the legislation only intended to restrict advertisements promoting commercial 
transactions involving particular products. Id. 

Defendant goes on to argue that AB 2571 is not a content-based or viewpoint-based 
restriction because it "regulates commercial speech, and was not adopted to regulate speech 
'because of disagreement with the message it conveys.' " Opp. at 10 (quoting Ward v. 
Rock Against Racism, 491 U.S. 78 1, 791 (1989)). Defendant maintains that AB 2571 
would not restrict the speech of Second Amendment rights organizations unless those 
organizations were "advertising firearms-related products to minors in exchange for 
monetary compensation," id. at 10 (internal quotation marks omitted), speech that would 
likewise be prohibited if the party engaged in the same advertising or marketing were an 
anti-gun organization, id. at 11. Plaintiffs' allegations regarding the alleged contempt for 
the firearms industry shown by California lawmakers, defendant argues, does not render 
AB 2571 a viewpoint-based restriction. Id. See Nordyke v. King, 644 F.3d 776, 792 (9th 
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Cir. 2011) (declining to look to individual county supervisor's comments to ascertain the 
motivation of county ordinance prohibiting possession of firearms on county property). 

In reply, plaintiffs argue that they do not make "an unfairly broad interpretation of 
AB 2571" but rather that " [ i]t is a plain reading of the law as it was drafted and adopted by 
the Legislature." Reply at 3. Plaintiffs depict defendant's opposition as presenting "a 
tortured interpretation of AB 2571 that misrepresents key provisions of the law, ignores 
the plain language of the statute, and replaces that language with ' implicit' meanings that 
the Legislature did not adopt." Id. at 5. For example, plaintiffs argue that while a bill 's 
title "may reflect the law's basic thrust or help clarify ambiguous statutory language ... it 
is 'not meant to take the place of the detailed provisions of the text' and 'cannot limit the 
plain meaning of the text. '" Id. (quoting Trainmen v. Baltimore & Ohio R.R., 331 U.S. 
519, 528, 529 (1947) (emphasis omitted). 

More specifically, plaintiffs dispute defendant's interpretation of "in exchange for 
monetary compensation" as written in subsection 22949.80(c)(6)'s definition of 
"marketing or advertising." Id. at 8. Because that phrase comes at the start of the definition 
rather than at the end, plaintiffs contend that the subsection unambiguously refers to 
"making a communication in exchange for monetary compensation-whether or not it also 
proposes an exchange of monetary compensation with regard to the subject product. ... " 
Id. Based on an interpretation of the statute that prohibits more than advertising a product 
for sale, plaintiffs accordingly argue that the Bolger factors defendant cites are inapplicable 
here. See, e.g., id. at 9-10 ("[T]he third Bolger factor does not support the State's position 
because, again, the law does not restrict only speech proposing an exchange of products or 
services for monetary compensation.") 

b. Parties' Arguments In Light of AB 160's Amendments to AB 
2571 

In their supplemental briefing on the amendments to AB 2571, plaintiffs argue that 
"aside from adding subsection (c)(3), which carved out a limited exemption for some 
categories of pure speech," the amendments "made just two non-substantive changes to the 
original text of AB 2571." Pls.' Supp. Brief at 3. Plaintiffs contend that the amendments 
merely swap out the word "concerning" for "offering or promoting" in subsection (a)(l), 
and remove references to "service" and "use" in subsection (c)(6). Id. According to 
plaintiffs, "AB 2571 (as amended by AB 160) will prohibit ' firearm industry members' 
from making or distributing any 'communication' ' in exchange for monetary 
compensation' if the speech (1) 'offers ' or 'promotes' a ' firearm-related product,' (2) is 
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designed, intended, or could reasonably be considered 'attractive to minors,' and (3) seeks 
to encourage the audience to 'engage in a commercial transaction.' " Id. Plaintiffs argue 
that even with the amendments, AB 2571 is still a content- and viewpoint-based regulation 
"that targets the messages of particular speakers based on the communications' 'subject 
matter' and its ' function or purpose.' " Id. at 4. Consequently, while the amended statute 
"no longer prohibits" plaintiffs from promoting junior membership in their organizations 
and "allows" plaintiffs to resume advertising to youth for their hunting, sporting, and 
firearm safety programs, plaintiffs argue that a wide breadth of non-commercial speech 
will still remain restricted. Id. at 2. This includes, according to plaintiffs, their ability to 
endorse, promote, or communicate about firearm-related products in person or at specified 
locations. Id. at 5 (citing Dkt. 31 ("Supp. Brown Deel."); Dkt. 30-3 ("Supp. Minch 
Deel.")). 

In supplemental briefing, defendant argues that the amendments to AB 2571 "serve 
to obviate" plaintiffs' assertions. Def. 's Supp. Brief at 1. Defendant argues that plaintiffs' 
initial arguments relied on unreasonably expansive interpretations of AB 2571 's terms 
"concerning", "use" and "service." Id. at 5-6 (citing Mot. at 3--4, 11 , 15, 17; Reply at 4, 
7). Instead, defendant notes that the word "concerning" has been replaced with "offering 
or promoting" that "make[ s] clear that the law addresses commercial speech," and that the 
words "use" and "service" have been entirely removed from the relevant subsection. Id. at 
6. Defendant argues that to characterize these amendments as "trivial" and to adopt 
plaintiffs' earlier "incorrect reading of the statute" would be "untenable" now. Id. 
Accordingly, defendant argues that plaintiffs' scenarios of non-commercial speech that 
might be covered by the statute no longer apply, and that this statute makes clear that it 
only covers speech that has the "primary purpose" to "encourage recipients of the 
communication to engage in a commercial transaction." Id. (citing Cal. Bus. & Prof. Code 
§ 22949.80(c)(6)). 

Having carefully reviewed the statute and the parties' arguments, the Court 
concludes that AB 2571, as amended, is properly read as only applying to commercial 
speech. Here, where California's stated purpose of enacting AB 2571, "Marketing 
Firearms to Minors," is to "further restrict the marketing and advertising of firearms to 
minors," RJN, Ex. 1 at 1-2, the Court "see[ s] no reason not to take the government at its 
word in this circumstance, and in doing so, find[ s] that the primary intent of the marketing 
bans is the regulation of commercial expression," Disc. Tobacco City & Lottery, Inc. v. 
United States, 674 F.3d 509, 539 (6th Cir. 2012). 

CV-90 (10/18) CIVIL MINUTES - GENERAL Page 18 of 51 
0019

Case: 22-56090, 12/19/2022, ID: 12614463, DktEntry: 8-2, Page 19 of 53



Case 2:22-cv-04663-CAS-JC   Document 35   Filed 10/24/22   Page 19 of 51   Page ID #:1218

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL '0' 

Case No. 
Title 

2:22-cv-04663-CAS (JCx) Date October 24, 2022 
JUNIOR SPORTS MAGAZINES INC. v. ROB BONTA 

To that end, the Court agrees with defendant that, when read in its entirety, AB 2571 , 
as amended, is properly understood as a restriction on the marketing and advertising of 
firearms, ammunition, and firearm components and accessories to minors to encourage the 
purchase by them of these products, and not as a blanket restriction on communications 
relating to firearms more broadly. As amended, AB 2571 restricts advertising or marketing 
"offering or promoting any firearm-related product," Cal. Bus. & Prof. Code 
§ 22949.S0(a)(l), where "firearm-related product" is defined as follows: 

"(5) Firearm-related product" means a firearm, ammunition, reloaded ammunition, 
a firearm precursor part, a firearm component, or a firearm accessory that meets any of the 
following conditions: 

(A) The item is sold, made, or distributed in California. 

(B) The item is intended to be sold or distributed in California. 

(C) It is reasonably foreseeable that the item would be sold or possessed in 
California. 

(D) Marketing or advertising for the item is directed to residents of California." 

Id. , § 22949.80(c)(5). 

The Court reads this definition of firearm-related product, taken together with the 
other provisions of the statute, to mean a firearm, ammunition, or a firearm component or 
accessory to be sold or distributed to minors in California. This reading is supported by 
the commonsense meaning of "product," which implies an item for sale, as well as the 
conditions in §§ 22949.80(c)(5)(A)-(D), which reasonably suggest that the item is being 
sold or is intended to be sold. See also PRODUCT, Black's Law Dictionary (11th ed. 
2019) ("Something that is distributed commercially for use or consumption and that is usu . 
(1) tangible personal property, (2) the result of fabrication or processing, and (3) an item 
that has passed through a chain of commercial distribution before ultimate use or 
consumption."). 

The statute 's definition of "marketing or advertising" further supports this 
interpretation. "Marketing or advertising" is defined as "in exchange for monetary 
compensation, to make a communication to one or more individuals, or to arrange for the 
dissemination to the public of a communication, about a product, the primary purpose of 
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which is to encourage recipients of the communication to engage in a commercial 
transaction." Cal. Bus. & Prof. Code§ 22949.80(c)(6). 

The Court finds plaintiffs' characterizations of the amendments to this subsection 
( and the statute as a whole) as "trivial" and "non-substantive" to be unpersuasive. While 
plaintiffs claimed that the statute broadly swept in non-commercial speech through its 
inclusion of the word "use" in the definition of "marketing or advertising," plaintiffs do 
not now meaningfully argue that the new amended definition-standing on its own or in 
light of the prior version-must carry the same sweep as their interpretation of the prior 
definition. Compare Mot. at 11-12; Reply at 10-13; with Pls.' Supp. Brief at 3--4 ("For 
the reasons already laid out in Plaintiffs' moving papers . . . the amended law is still a 
content- and viewpoint-based regulation .... Indeed, the State's trivial word swaps do not 
change what is really being prohibited-distributing to the public, including both adults 
and children, information about firearm-related products that they might wish to use for 
lawful hunting and shooting activities."). 

Additionally, as described above, the parties dispute the meaning and application of 
the phrase "in exchange for monetary compensation" within this definition of "marketing 
or advertising." Specifically, plaintiffs argue that the placement of the phrase "in exchange 
for monetary compensation" at the beginning of the definition applies to speech "whether 
or not it also proposes an exchange of monetary compensation with regard to the subject 
product. ... " Reply at 8. 

In construing a statute, " [p ]articular phrases must be construed in light of the overall 
purpose and structure of the whole statutory scheme." United States v. Lewis, 67 F.3d 225, 
228-29 (9th Cir. 1995) (citing Dole v. United Steelworkers of America, 494 U.S. 26, 35 
(1990)). As stated above, the " 'meaning-or ambiguity-of certain words or phrases may 
only become evident when placed in context.' " King v. Burwell, 576 U.S. at 486 ( quoting 
Brown & Williamson Tobacco Corp., 529 U.S. at 132). In addition to looking at the plain 
language, considering phrases in context also requires "construing the provisions of the 
entire law, including its object and policy, to ascertain the intent of [the legislature]." Nw. 
Forest Res. Council v. Glickman, 82 F.3d at 830-31. 

Looking at these factors, the limiting condition of "in exchange for monetary 
compensation" indicates that the statute restricts the marketing or advertising of a firearm­
related product for sale to minors. The bill 's title, ("Marketing Firearms to Minors"), as 
well as the legislative purpose, additionally indicate that AB 2571 restricts the marketing 
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and advertising of firearms, ammunition, and firearm components and accessories, for sale, 
to minors. See RJN, Ex. 1, at 1 ("This bill would prohibit a firearm industry member, as 
defined, from advertising or marketing any firearm-related product as defined, in a manner 
that is designed, intended, or reasonably appears to be attractive to minors."); id. at 2 ("It 
is the intent of the Legislature in enacting this act to further restrict the marketing and 
advertising of firearms to minors."). 

Finally, the amendments to AB 2571 added a new subsection, Subsection 
22949.80(a)(3), which states that AB 2571 "does not apply to a communication offering or 
promoting any firearm safety program, hunting safety or promotional program, firearm 
instructional course, sport shooting event or competition, or any similar program, course, 
or event, nor does it apply to a communication offering or promoting membership in any 
organization, or promotion of lawful hunting activity, including, but not limited to, any 
fundraising event, youth hunting program, or outdoor camp." Cal. Bus. & Prof. Code 
§ 22949.80(a)(3). While plaintiffs characterize this subsection as a "carve-out for 
censorship," Pls.' Supp. Brief at 1, the Court instead views this subsection in light of the 
other amendments, the overall statutory text and framework, and the legislative purpose, 
to establish that the statute ' s scope does not encompass non-commercial speech. 

Reading AB 2571, as amended, to restrict only marketing and advertising directed 
at minors for the sale of firearms, ammunition, and firearm components and accessories, 
the Court agrees with defendant that the statute constitutes a restriction only on commercial 
speech.4 All three of the Bolger factors used to determine whether speech is "commercial 

4 At oral argument, counsel for plaintiffs raised the questions as to how application 
of this statute would not require certain plaintiffs to cease publication of their periodicals 
within California and other jurisdictions, and if so, whether that would impermissibly 
impose California's will on other states. Additionally, counsel for plaintiffs argued that 
AB 2571 on its face cannot be limited to just commercial speech, because by its breadth it 
sweeps in protected non-commercial speech and collapses the distinction between 
commercial and non-commercial speech for the purposes of Central Hudson scrutiny 
analysis. 

As stated elsewhere within the order, the Court finds that the absence of a full factual 
record makes these questions too speculative to resolve, and that they are better considered 
on an as-applied basis. Additionally, the Court recognizes that interpreting AB 2571 as 
restricting non-commercial, political speech and discriminating based on content and 
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speech" are present here. See Bolger, 463 U.S. at 66-68 (considering whether (1) the 
speech is an advertisement; (2) the speech refers to a particular product; and (3) the speaker 
has an economic motivation."). The speech at issue is "an advertisement," see Cal. Bus. 
& Prof. Code§ 22949.80(a) ("[a] firearm industry member shall not advertise, market, or 
arrange for placement of an advertising or marketing communication"), and refers to a 
"particular product," ~ id. (restricting communications "offering or promoting any 
firearm-related product"). And the speaker "has an economic motivation" because the 
speaker is advertising a product "in exchange for monetary compensation." Id. , § 
22949.80(c)(6). 

Accordingly, the Court concludes that AB 2571 , as amended, may be read to only 
restrict commercial speech. Therefore, for purposes of evaluating a facial attack to the 
statute on this motion, the Court concludes that plaintiffs are not likely to succeed on their 
political and ideological right-to-free-speech claims. 

2. First Amendment Commercial Speech Claim 

Alternatively, plaintiffs' second claim asserts that AB 2571 unconstitutionally 
infringes on their commercial speech. As the Supreme Court has explained "for 
commercial speech to come within [the First Amendment], it at least must concern lawful 

viewpoint would subject the statute to strict scrutiny and potentially raise serious 
constitutional questions. Mot. at 13. But "where an otherwise acceptable construction of 
a statute would raise serious constitutional problems, the Court [ should] construe the statute 
to avoid such problems unless such construction is plainly contrary to the intent of [the 
legislature]." Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades 
Council, 485 U.S. 568, 575 (1988). This is not a case where construing a statute to avoid 
serious constitutional problems would be "plainly contrary" to the intent of the legislature. 
Id. Rather, as described above, reading AB 2571 to restrict advertising and marketing 
directed at minors for the sale of firearms, ammunition, and firearm components and 
accessories is supported by the text of the statute as well as the legislative purpose reflected 
in the legislative record and the bill's title. Moreover, where plaintiffs bring only a facial 
challenge and there is no evidentiary record indicating that the State has enforced the statute 
in a manner contrary to its interpretation, the Court "see[ s] no reason not to take the 
government at its word," Disc. Tobacco City & Lottery, Inc., 674 F.3d at 539, and to 
interpret the statute in this way. 

CV-90 (10/18) CIVIL MINUTES - GENERAL Page 22 of 51 
0023

Case: 22-56090, 12/19/2022, ID: 12614463, DktEntry: 8-2, Page 23 of 53



Case 2:22-cv-04663-CAS-JC   Document 35   Filed 10/24/22   Page 23 of 51   Page ID #:1222

Case No. 
Title 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL '0' 

2:22-cv-04663-CAS (JCx) Date October 24, 2022 
JUNIOR SPORTS MAGAZINES INC. v. ROB BONTA 

activity and not be misleading." Cent. Hudson, 447 U.S. at 566. When commercial speech 
instead concerns unlawful activity, or "when the particular content or method of the 
advertising suggests that it is inherently misleading or when experience has proved that in 
fact such advertising is subject to abuse, the States may impose appropriate restrictions. 
Misleading advertising may be prohibited entirely. But the States may not place an 
absolute prohibition on certain types of potentially misleading information, e.g., a listing 
of areas of practice, if the information also may be presented in a way that is not deceptive." 
In re R. M. J. , 455 U.S. 191, 203 (1982). 

Moreover, commercial speech that is protected by the First Amendment may still be 
regulated, but is subject to analysis in light of the factors set forth in the Supreme Court's 
seminal case, Central Hudson v. Public Service Commission of New York. When 
reviewing protected commercial speech, courts must "ask whether the asserted 
governmental interest is substantial. If both inquiries yield positive answers, [ the court] 
must determine whether the regulation directly advances the governmental interest 
asserted, and whether it is not more extensive than is necessary to serve that interest." 447 
U.S. at 566. 

c. Regulation of commercial speech concerning unlawful activity 
Plaintiffs state that AB 2571 constitutes a restriction on protected commercial speech 

because it regulates speech that is not misleading and that concerns lawful activity. Mot. 
at 16. While plaintiffs appear to acknowledge that AB 2571 restricts speech promoting 
certain unlawful activity-specifically, the sale of firearms to minors in California-they 
argue that, because minors can, under certain circumstances, lawfully possess firearms in 
California, the restrictions in AB 2571 pertain to lawful activity and therefore constitute 
restrictions on protected commercial speech. Id. Plaintiffs characterize the statutory 
exceptions to California Penal Code Section 29610, which prohibits minors from 
possessing firearms, as being "so broad that [they] nearly swallow[] the 
rule." Id. Specifically, plaintiffs point out that "minors may legally possess firearms and 
ammunition when they are engaged in or traveling to or from recreational sports if a parent 
or guardian is present or if the minor is accompanied by another responsible adult and their 
parent has given written consent." Mot. at 16 (citing Cal. Penal Code§§ 29615(a)-(b), 
29655). Further, plaintiffs argue, such possession is legal with parental consent, even 
without an adult present, if the minor is at least sixteen years of age or engaging in 
recreational sports on lands lawfully possessed by their parent or guardian. Id. at 17 ( citing 
Cal. Penal Code §§ 29615(c), (d)). Plaintiffs additionally contend that the definition of 

CV-90 (10/18) CIVIL MINUTES - GENERAL Page 23 of 51 
0024

Case: 22-56090, 12/19/2022, ID: 12614463, DktEntry: 8-2, Page 24 of 53


