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Request for Judicial Notice in Support of Def.’s Mot. for Summ. J. (2:19-cv-00617-KJM-AC)

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
R. MATTHEW WISE, State Bar No. 238485
Deputy Attorney General

1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone:  (916) 210-6046
Fax:  (916) 324-8835
E-mail:  Matthew.Wise@doj.ca.gov

Attorneys for Defendant Attorney General Rob Bonta

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

MARK BAIRD and RICHARD
GALLARDO,

Plaintiffs,

v.

ROB BONTA, in his official capacity as
Attorney General of the State of California,
and DOES 1-10,

Defendants.

Case No. 2:19-cv-00617-KJM-AC

REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF DEFENDANT
ATTORNEY GENERAL ROB BONTA’S
MOTION FOR SUMMARY JUDGMENT

Date: December 17, 2021
Time: 10:00 a.m.
Dept: 3
Judge: Hon. Kimberly J. Mueller

Trial Date: None set
Action Filed: April 9, 2019

Under Federal Rule of Evidence 201, Defendant Rob Bonta, in his official capacity as

Attorney General of California (Defendant), respectfully requests that the Court take judicial

notice of the following documents in support of Defendant’s motion for summary judgment.

1. The worksheet for “State/County Population Estimates with Annual Percent Change –

January 1, 2020 and 2021,” from “E-1, Population Estimates for Cities, Counties, and the State –

January 1, 2020 and 2021,” which is a spreadsheet published by the California Department of

Finance, Demographic Research Unit, described at
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http://www.dof.ca.gov/Forecasting/Demographics/Estimates/E-1/.  A true and correct copy of this

worksheet is attached hereto as Exhibit 1.  Exhibit 1 is a public record of the California

Department of Finance that was accessed on November 16, 2021, from the California Department

of Finance website (https://www.dof.ca.gov/Forecasting/Demographics/Estimates/E-

1/documents/E-1_2021_InternetVersion.xlsx).

2. The text of statutes from various U.S. states regulating the carrying of firearms in

public.  A true and correct copy of these statutes (listed below by state of origin) is attached

hereto as Exhibit 2.

STATE YEAR PAGES WITHIN EX. 1

Virginia 1786 001-004

North Carolina 1792 005-008

Massachusetts 1795 009-010

Tennessee 1801 011-013

Maine 1821, 1841 014-020

Wisconsin 1838 021

Maine 1841 022-025

Michigan 1846 026-029

Virginia 1847 030-033

Minnesota 1851 034-037

Oregon 1853 038-041

Pennsylvania 1861 042-046

South Carolina 1870 047-049

Tennessee 1870 050

West Virginia 1870 051-053

Texas 1871 054-056

Wyoming 1875 057-058
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Arkansas 1881 059-060

Oklahoma 1890 061

3. The report, 2012 Summary: Firearms Reported Lost and Stolen, published by the

U.S. Department of Justice’s Bureau of Alcohol, Tobacco, Firearms and Explosives in 2013,

which is described under the heading, “Federal Firearms Licensee Statistics Theft/Loss Reports,”

at https://www.atf.gov/resource-center/data-statistics.  A true and correct copy of this document is

attached hereto as Exhibit 3.  Exhibit 3 is a public record of the Bureau of Alcohol, Tobacco,

Firearms and Explosives that was accessed on November 16, 2021, on the Bureau of Alcohol,

Tobacco, Firearms and Explosives website (https://www.atf.gov/file/4721/download).

4. The final, chaptered version of California Assembly Bill No. 144 (2011-2012), which

added section 26350 to the Penal Code, and the legislative history of that bill.  A true and correct

copy of this document is attached hereto as Exhibit 4.  Exhibit 4 is a public record of the

California Legislature that was accessed on November 16, 2021, from the official California

Legislative Information website

(https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120AB144).

5. The California Senate Committee on Judiciary’s analysis dated July 28, 1992, and the

California Office of Criminal Justice Planning’s Enrolled Bill Report dated September 28, 1992,

for California Assembly Bill No. 1180 (1991-1992), which added language to the predecessor

statute of Penal Code sections 26150 and 26155 to specify that a permit to carry firearms openly

may be issued in a county of less than 200,000 persons.  A true and correct copy of this document

is attached hereto as Exhibit 5.  Exhibit 5 is a public record of the California Legislature that was

accessed from the California State Archives.

6. The California Senate Rules Committee’s Senate Floor Analyses dated May 15, 1997,

for California Senate Bill No. 146 (1997-1998), which amended language in the predecessor

statute of Penal Code sections 26150 and 26155 to specify that a county sheriff or chief of policy

may only issue an open carry permit within their jurisdiction.  A true and correct copy of this
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document is attached hereto as Exhibit 6.  Exhibit 6 is a public record of the California

Legislature that was accessed from the California State Archives.

The Court may take judicial notice of any fact that is “not subject to reasonable dispute in

that it (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be

accurately and readily determined from sources whose accuracy cannot reasonably be

questioned.”  Fed. R. Evid. 201(b).  A court shall take judicial notice of such a fact if requested

by a party and supplied with the necessary information.  Fed. R. Evid. 201(c)(2).

Here, Defendant requests judicial notice of various public records, including government

reports, state statutes, and legislative history.  Because the accuracy of these documents cannot

reasonably be questioned, judicial notice is appropriate. Gilbrook v. City of Westminster, 177

F.3d 839, 858 (9th Cir. 1999) (“A trial court may presume that public records are authentic and

trustworthy.”); BNSF Railway Co. v. Cty. of Alameda, 7 F.4th 874, 880 n.4 (9th Cir. 2021)

(taking judicial notice of publicly available documents explaining the taxation process in San

Diego County and in California); United States v. Lopez, 4 F.4th 706, 731 (9th Cir. 2021)

(“Federal courts may take judicial notice of matters of public record, including statutes.”);

Anderson v. Holder, 673 F.3d 1089, 1094 n.1 (9th Cir. 2012) (“Legislative history is properly a

subject of judicial notice.”); Chaker v. Crogan, 428 F.3d 1215, 1223 n.8 (9th Cir. 2005)

(discussing legislative history of California statute).  In addition, government reports are

independently admissible under Federal Rule of Evidence 803(8).

Dated: November 19, 2021 Respectfully submitted,

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General

/s/ R. Matthew Wise

R. MATTHEW WISE
Deputy Attorney General
Attorneys for Defendant Attorney General
Rob Bonta

SA2019101934
35634553.docx
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About the Data
E-1: State/County Population Estimates with Annual Percent Change

January 1, 2020 and 2021
           Total Population Percent

State/County 1/1/2020 1/1/2021 Change
Alpine 1,146 1,135 -1.0

Sierra 3,200 3,189 -0.3

Modoc 9,563 9,491 -0.8

Mono 13,449 13,295 -1.1

Trinity 13,551 13,535 -0.1

Mariposa 18,074 18,037 -0.2

Plumas 18,256 18,116 -0.8

Inyo 18,584 18,563 -0.1

Colusa 22,030 22,248 1.0

Del Norte 27,231 26,949 -1.0

Lassen 28,666 27,572 -3.8

Glenn 29,582 29,679 0.3

Amador 37,673 37,377 -0.8

Siskiyou 44,463 44,330 -0.3

Calaveras 45,023 45,036 0.0

Tuolumne 54,925 53,465 -2.7

San Benito 62,486 63,526 1.7

Lake 64,005 63,940 -0.1

Tehama 65,126 65,354 0.4

Yuba 78,510 79,407 1.1

Mendocino 87,708 86,669 -1.2

Nevada 97,775 97,466 -0.3

Sutter 101,339 101,289 0.0

Humboldt 132,824 130,851 -1.5

Napa 139,000 137,637 -1.0

Kings 153,189 152,543 -0.4

Madera 158,602 158,474 -0.1

Shasta 177,536 177,797 0.1

Imperial 188,422 186,034 -1.3

El Dorado 193,519 195,362 1.0

Butte 208,951 202,669 -3.0

Yolo 221,276 217,500 -1.7

Marin 260,388 257,774 -1.0

Santa Cruz 270,373 261,115 -3.4

San Luis Obispo 276,818 271,172 -2.0

Merced 283,352 284,836 0.5

Placer 399,015 404,994 1.5

Monterey 440,393 437,318 -0.7

Solano 439,211 438,527 -0.2

Santa Barbara 450,511 441,172 -2.1

Tulare 479,403 481,733 0.5

Sonoma 491,354 484,207 -1.5

Stanislaus 554,931 555,968 0.2

San Mateo 771,061 765,245 -0.8

San Joaquin 773,505 783,534 1.3

Ventura 841,219 835,223 -0.7

San Francisco 889,783 875,010 -1.7

Kern 916,828 914,193 -0.3

Fresno 1,020,292 1,026,681 0.6

Contra Costa 1,149,853 1,153,854 0.3

Sacramento 1,553,157 1,561,014 0.5

Alameda 1,663,114 1,656,591 -0.4

Santa Clara 1,945,166 1,934,171 -0.6

San Bernardino 2,175,424 2,175,909 0.0

Riverside 2,440,719 2,454,453 0.6

Orange 3,180,491 3,153,764 -0.8

San Diego 3,331,279 3,315,404 -0.5

Los Angeles 10,135,614 10,044,458 -0.9

California 39,648,938 39,466,855 -0.5
Department of Finance
Demographic Research Unit
Phone: (916) 323-4086
For more information:  http://www.dof.ca.gov/research/demographic/reports/estimates/e-1/view.php
Released on May 7, 2021

RJN Ex. 1 -001
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•I 

COI�LECTION 

O.F 

ALL SUCH 

ACTS 
OF THE 

GENER.!iL _/18/il;MBLY 
OF 

VIRGINIA, 

OF A PUBLIC AND PERMANENT NATURE, AS 

ARE NOW IN FORCE; 

WITH A 

NEW AND COMPLETE INDEX. 

TO WHICH A,RE PREFIXED THE DECLARATION OF' RIGHTS, 

AND CONSTITUTION, OR FORM OF GOVERNMENT.· 

PU.BLJSHED PURSUANT TO AN ACT OF THE GENERAL ASSEMBLY, 
PASSaD ON THE TWENTY-SIXTH DAY OF JANUAR.f, ONE 

· THOUSAND EIGHT HUNDRED AND TWO.

R. I C H M O N l>,

, 
/'RU/TED JJr SAMfJlL PLBAS4NTS, Jl!N,. AND HEN/t.T PA�. 

M,Dccc,111 •. RJN Ex. 2 -001
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No man compelled to 
fttqutnt or (upport :lllf
,tl;giow worthip, 
AU mea free to profcfs,
anJ b1 argument to 
,nair,tain their religious
oplniom. 

D«br•ion that the 
J'i&)m •r thia Alt af­
ferted, an: o( the natural
iight& tf mankind, 

Punilhment of per(on1
gning armed before 
Cou,uof Jufticc, or the
Minift?ra of Juftice1 or
ia fai1s or markeu in 
llmllr of the Co�nlry. 

Who lhill be d�erped 
Conf pirato.r:.. 

Punilhmct o{ lho(c 
who !l:il uiiwhol,:fume

' ' ' 
. .

IN TH!! ELEVENTH YEAR OP' THl COMMONWEALTH. 

interpofition difarmed of her natural weapons, free argument and debate, 
i:rrors ceafmg to be dangerous when it is permitted freely to contradia 
them: 

11. BE it maatd l,y tht Gmtral Ajfimlily, That no man shall be compelled
to frequent or fupport any religious worship, place, or Miniftry w hatfoever, nor 
shall be enforced, rcfrained, molefted, or b11rthened in his body or goods, nor 
shall other.vife fuffer on account of his religious opinions or belief; but that all 
men shall be free to profefs, and by a,rgument to maintain, their opinions in 
matters of religion, and that the fall!e shall in no wifo diminish, enlarge, or af-
fefl their civil capaci_tjes. ' 

IIT. AND though we \I ell know that this Affembly elecled by the people 
for the ordinary purpofes of legiflation only, have no power to rellrajn the 
P. els pf (ucceedmg Afi"emblies, conftituted with powers equal to our own, and 
that therefore to declare this Act to be irrevocable, would be of no effdl in 
l�w; yet we 11re free to declare, ;md do declare, that the rights hc:reby aflerted, 
are of the natural rights of P1an�ind, and that if any Afl shall be hereaftei; 
paffed to repeal the prefent, or· to narrow its operation, fuch Act will be an in­
fringement of natural right. 

General Affimbly, begun and held at the Public l3uildings, in the 
qcy qf R.irhmond, on Monday, the 16th Day of Ollober, in 
the Year of our Lord, 1786. 

CHAP. XXI . 

.,1,, All for/Jiddi11g and punifoi,rg Affrays,t 
(Paired the 2nh of November, 1786,t] 

B
E ii t11a81d l,y fh1 Ge1ttral A./fimh!J, That no man, �reat nor fpia.11, of
what condition focvcr he he,· except the Miniftcrs of J uilice in executing 

the pre�epts of the Co1Jrts of Jullice, or in executing of their office, and fucij 
as be in theircomp�ny a11iiling them, be fa hardy to come before the Jufticea 
of any Court, or· either of t4eir · M1nifi�rs Qf Jufticc, doing their offici::, w�tq 
force and arll)s, · on pain', to forfeit 'their armpur to the Commonwealth, and 
their bodies t_o prjfon, lJt the pleafure of a Court; nor go nor ride armed by 
night nor by day, in fairs or markets, or in other places, in u,rror of the Coun­
�ry, upCln pain of J:>eing arrefted and com1;1itt,ecf to prµon by any Juftice on his 
own v1ew,or proofby ·others, t�ere t? a�1de for fo Jo�g a u�e �s a Jury, to be 
fwom for �hat Rurpofe by the fa1d Juihce, �hall dir«t, i'nd m hke: maDner to 
forfeit his armour to the Commonwealth; 'but no ·�rfon s�ll be imprif�neq 
for fu�h offence by a longer fpaie of ti111e than one month. · · 
• ' ' ' •I p, •.... </• ' 

CHAP. XXII, 
An ./18 again/1 Conj)irafor.�: 

[!?aifed .the 27th ofNovemqer, 1786,IIJ BE it dtrlartd a11d matld /.y the ()enrral .A.ffemlily, That Confpirators be �ey
that do confederate and bind themfdves bv oath, covenant, o·r other alli. 

ance, that every of tht:m shall aid and bear the other falfely and malicioufly � 
to move or caufe to be moved any indiclment or information agai'nll another oq 
tJ�e part of the Commonwealth, and thofe who are con,;icted thereof at the fuit 
of th� Co�monwealth,' shall be pun�shed by �mprifoµment and amerce��nt, a� 
tl,e d1Ccret1on of a Jury.  

PiAP. XXIII. 
4n .dtl prefirifing lh; Puuiffin;rn.r ifthoft rwhojdJ ta<:JJholejoml MeaJ or Dr,,,,, 

[Paired the SZ7th ofNovcmber, lyS6.\] 

BE it t1JilBtd �y the Gentraf Ajfl°,,.U;·, That ·a Butcher or other perf97:1 �t
felleth �c flesh of any animal dying ?,th�nvife than �y fla\Jghter, or fl;t':l��� 

t178�ch.4-9. tC�mw,d�!1tfy,178l'. U�?86,�h��9• ��!a���b·��,

RJN Ex. 2 -002
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OP TD)l 

LAWS OF VIRGINIA : 

BUNG 

J1 COLLECTION OF IJ.LL SUCH Jl.CTB. 

01i' TJl]I 

OF A PUBLIC AND P�ANENT NATURE, AS ARE NOW IN FORCE; 

WITH A GENERAL INDEX. 

TO WBICR .A.BB l'JlUIXEDt 

THE CONSTITUTION OF THE UNITED ST ATES; 
THE DECLARA TION OF RIGHTS ; 

THE CONSTITUTION OF VIRGINIA. 

Pithlishecl pursuant to an act �j th� General Jlssembly, entitled "Jln act
prowling JOT the rre-publicat·�on oj the Laws of this Commonwealth,'' 
passed .March 1�, 1819.

VOLUME I. · 

RICHMOND: 
PRINTED BY THOMAS RITC'f:IIE, 

PRINTER TO TUE COMMOIWEALTH. '· 
............ 

i.819. 

1 

l 
I 

RJN Ex. 2 -003
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554. 

A. D. 1786.
A. R. C. U.

·..i.ffrays.-'Babbatk Breakers, fc,

C. t40.

Jln act f orbidaing and punishing JJ:Jfrays:• 
[Passed November 27, 1786.] 

Punishment of BE it enacted by the General .l1S$em'1ly, That no man, �reat  
p:i:agomg�rnor small, of what condition soever he be, except the mimsters 
�::'! mi� of justice in executing the precepts of the courts of justice,.or 
niatera of juat.ice, in executing of their office, and such as be in their company 
orinf&9or� assisting them, be so hardy to come before the Justices or anv 
�!5�n:rlTOI' O 

court, or other of their ministers of Justice, domg their office, 
St. N orth�p. with force and arms, on pain to forfeit their armour to the Com-
2 Ed. s, c. s. · momvealth, ·and their bodies to prison, at the pleasure of a 

court; nor go nor ride armed by night nor by day, in fairs or 
markets, or m other places, in, terror of the country, upon pain 
of being arrested and committed to prison by any justice on bis 
own view, or proof by others, there to abide for so long a time 
as a jury, to be sworn for that purpose by the said justice, shall 
direct, and in like manner to forfeit his armour to the Com­
monwealth; but no person: shall be imprisoned for such offence 
by a longer space of time than one month. 

A, D. 1192, 
A. R, C. 11.

.L-y---'

c. t41.

Jln ad Jar the e.tfectual suppressimt of vice, and puaish·ing t;lie 
disturbtf's of religious worship, and Sabbath Bf'eakess. \ 

[Passed December 26, l 792.] 

P11nishment f�· 1. BE it -enacted by tke General .8ssembly, That, if any per­
?:ne !w;'!g, son or persons shall profanely swear or curse, or shall be drunk, 
kenn!!� r he, she or they so offending, for every such offence, being thereof 

convicted by the oath of one or more witnesses, (which oath 
any justice of the-peace is hereby empowered �d required to 
administer,) or by confession before one or more justice or jus­
tices of the peace in the county or corporation where such 
offence shall be committed, shall forfeit and pa! the sum of 
eighty-three cents for every such offence; or, if the offence or 
offences be committed in the presence and hearing of one or 
more justice or justices of the peace, or in anv court of record 
in this Commonwealth, the same shall be a sufficient convic­
tion without any other evidence, and the said offender shall, 
upon such conviction, forfeit ,and pay the sum of eighty-three 
cents for every such offence; and, if any ,Person or persons 
shall refuse to make present payment, or give sufficient secu­
rity for the payment of the same in a reasonable time, not " 

• 1786, c. 49; 1792, edi.179.t., 1803, and 'U, o. 211 took eft'eet July 1 ,, 1787;
vicl. act& of 1786, c. 115, § 5; ante. c. 43, 

t Former general law touching thellE: IUbjecta; 179i, edi. 170-l, uos. antl 
1814, c. 138.

l 

RJN Ex. 2 -004
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24627
North Carolina . Laws, Statutes, etc 
A Collection of the Statutes of the Parliament of England 

in Force in ... North Carolina.
Newbern, 1792. xxvi, 424, [3] pp.
A AS cop/.

1792.• /

RJN Ex. 2 -005
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ft Nkf-'iA'

*

A
<V;

COLLECTIO
\•. o

OF THE

STATUTE^
OF THE PARLIAMENT O*

ENGLAND-
IN FORCE IN THE STATE OF

.H

NORTH -CAROLINA.
H

PUBLISHED ACCORDING TO A RESOLVE OF THE GENERAL ASSEMBLY.

' Esq.By FRANC O I S-XAVIE* M A K 

COUNSELLOr L A \V.

N E W BERN:
FROM THE LPITORM P R E S Sk

l792“
RJN Ex. 2 -006
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( 6o ) i
C H A P.

Nothing JbuU be taken fir Beauplntder.
-• *■'* ' -u -

ITEM, Vrhcrcaa fomc of the realm hat^ grlevoyfly complained, that they be grieved 
•* by Sheriffs, naming themfelves the KingVi approvers, whicii take money fcy extortion 
for Heaupleader, the King will, that the uatucc of MaricOridge liutl be obferved and 
kept in this point.

VIII.

XIV.CHAP.
None fiall commit Maintenance.

TTEM, Becaufc the King defireth that common right be adminiftered to all perfons, 
as well poor as rich, he commandeth and defendeth, that none ot his Coaulehors, 

nor of his hottfe, nor none other of hie Minifters, ngr no grg^t .man of the icdm by 
himfeif, nor by otJier, by lending of letters, nor otberwile, nor none other in this land, 
great nor fmall, Ihall take upon them to maintain quarrels nor parties in the coumry, 
to the let and difturbance of the common law.

Statutes made at Northampton, trihus Septimanis Pafchae, in the 

Second Year of the Reign of hdward the Third, and in the Year 

of our Lord 1328,

CHAP. *•

A Confirmation of the Great Charter and the Charttr of the Forcfl. 

{Unnccefoty to be infer ted.]

C II A P. Ill,
No Man fall come before the JtjUcest or go or ride armed.

TEM, It is ena&cd, that no man great nor fmall, of what condition foever he be, 
except the King's fervants m his prefene:, and his Minillrrs in executing ol the 
King’s precepts, or of their oflicc, and luJi as be in their company ailiding them, 

and alio ujson a cry made for arms to keep the peace, and the fame in luch places where 
lucli acis happen, be io hardy to come beturu the King’s JulLces, or other of the King’s

1

RJN Ex. 2 -007
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( 6i )

Minifters doing their office with force and arms, »or bring no force in an affray of peace, 
nur to go nor ride armed by night nor by day, i;i fairs, markets, nor in the prefence of 
the King’s Jaftiees, or other mimfoers, nor in no -part elfewhere, upon pain to forfeit 
their ar *• r to the Ki.ig, and their bodies to prifon at the King’s pleafure. And that 
the icing’s Juftices in th’eiV 'prefento, Sheriffa -and other minifters, in their bailiwicks, 
Lords of Friinchifcs^ and theirbailiife in the fame* and Mayors and Bailiffs of cities and 
boroughs, within the famfe Cities and boroughs, and borough-holders, conltables and 
wardens of the peace within thhir wards fhall harepower toeaecute this aft. And that the 
Juftlcrs affigned, at their coming down into the cottnrry^ (hall have power to enouire 
how fuch officers and lords hare exercifed their offices in this cafe, and to puniih them 
whom they find that have rtot done that which pertain to their office.

i •

CHAP. V.
■\ *

The Manner hoxv WritsJbaH be delivered to the Sheriff to be executed.
• t »"tn «(» • *•* "* • •

TTEM where it was ordained by the ftatute of Wcflminfter the fecond, that they which 
will deliver their writs to the Sheriff (hall deliver them in the full county, or in the 

re re county, and that the Sheriff pr Undcr-Shcriff fball thereupon make a brll : it is ac­
corded and eftablifhed, that at what time or place in the county a man doth deliver any 
writ to the Sheriff or to the Under. Sheriff, that they (ball receive the fame writs, artd 
make a bill after the form contained in the.fame ftatute, without taking any thing there­
fore. And if they refnfe to make a bill, others that be prefent (hall fet to their feals, 
and if the Sheriff’ or Under*Sheriff do not return the faid writs, they {hall be punlffi^d 
after the form contained in the find ftatute. And alfo the juffices of AffixC (nail haVe 
power to enquire thereof nt every man’s complaint, and to award damages, as having ref* 
peft to the delay, and to the lofs and peril that might happen.

CHAP.

‘JijlicesJhall have Power to punijb Breakers of the Peace.

ITEM, as to tlie keeping of the peace in time to come, it is ordained and cnafted that 
* the ftatutes made in time pall, with the ftatute of Winchefter, (hall be obferved and 
kept in every point : and where it is contained in the end of faid ftatute of Winchefter, 
that the Juft ices affigned (hall have power to enquire of defaults, anci to report to the 
King in his next parliament, and the King to remedy it, which no man hath yet feen, the 
famcjufticcs fhall have power to punifli the offenders and difobeyers.

VI.

o
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THE 

OF .THE 

COMMONWEALTH 

OF 

, . 

MASSACH.USETTS, 

From the ES':f ABLISHMENT ofits CONSTITUTION, 
. IN THE YEAR I 780, 

· To the END of the YEAR 1800;
\ ' 

WITH THE 
CONSTITUTIONS ofthe UNITED STATES of AMERICA� 

an<l,of the COMMONWEALTH, prefixed. 
---------

- f O � � - TO WHICH IS ADDED,

�AN APPENDIX, 
. CONTAIXING 

ACTS A.ND CLAUSES OF ACTS, FROM THE LAW$ OF '!'HE LATE 
COLQNT, PROYINCE AND STATE OF MASS.tfCHUSETfl'S, 

WHICI1 EITHER AR£ UN,RliYIS.ED ·oR RESPECT 
'IH!J TITLE. TO RE.A.I. .EST AT.E. 

IN THREE VOLUMES. 

VoL� 11. 

Containing .the LAws from Jun, 17ss .. to JuNE, 1798, 
inclufively • .' 

ltnorantia ktis ntmlntm exctf{at, 
The Ignorance or Law la an.E:itcufe for no Olle.

.
. , 

, , 

, " . ' 

'• 

The Law Is the Subjecl'a bed Birthright. ..J ./ ' J 

I f 

Pa.tNTED AT BOSTON, 

BT I. THOMAS AND E. T. ANDREWS. 
Sold by them, at their J3ookflore, No. 45, Newbury-Street ; md by Caid TaoMAs,

, at his Bookllore, in WoacEsn:a. · · 

Ma.ce, 18ox,
�. 

G...... ·1 c,L,PL,, 1.,. · Ol Jig .e Origlrnl fn:1n 

1.Jf'IJIVtR.SffY Of f\,1fC:HlGP..I\J RJN Ex. 2 -009
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Di 

_____ .....,. __________________ ........ ___ ····---------

Ch. i3-:-ii5.J �im." S>fent,erg. Anno •794· 1 159
' . 

C H A P. XXIII. 
' . 

An Aa to ftwoq,oratt certain )l)rrfo� fJ! t1Jc namt of T.he 
Northwefl Congregational Society in Northy.armo�th .. 
Faffed Junt 26, 1794. . '-

. [ S P E C I A L.] 

C HAP. XXIV. 

An Aa for tnco�Attfll mttin lan11 tn Dedham antr-Shar�"• 
jn * €.auute of Norfolk, tnco a ttommon .ftelo. Pa!fe<l 
January 211, 1795. 

[SPECIAL.] 

. 

CH AP. XXV. 

An Aa fot tepsraling an att, malle ann paffs 
in the �eat of our ILottl, one (!tbourann Gt
t,unnteil ann J9inerp two, entttleb u An Act

fot punilbing <l.trtminal ©tfenners," ann for 
teenatting certain l:)rotJifions tberein. 

, 1. BE. it en.alled l,y tlu Senate a11d J(o1!fi of Repr�ftnta. Mr rq,l"ail'L · twes in General Court aj[emlled, and by th� autlz.or-
z'.ty of the fame, That thP. faid aH be, ancl hereby is repeal-
ed, and made who Uy null and void. 

a. llnd he itfurtlur e11afledby tht a'll.tl,,ority afaryaid,
That every J uftice of the Peace, within the county for .11111� ... ,......_ 

which he may be commiffioned, may caufe to be flairl ::��iu,-�
and arrelled, all affraycr,, rioters, difiurbers, or breakers 
of the peace, and fuch as fhall ride Qr go armed offen-·
fively, to the fear or terror·of the good citizens of this 
Commonwealth, or fuch others as may. utter any menil-
ces or threatening fpeeches, and upon view of fuch Juf. 
tice, corifeffion of the delinquent, or other legal con-
vitlion of any fuch offence, lhall require of the offender 
to find furet1es for his keeping the Peace, and being 
of the good behaviour; and in want thereof, to commit 
him to prifon until he fhall comply with fuch requi'fition: 
And may further punilh the breach, of the Peace in any 
perfon that fhall aJfault or �rike ano.ther,. by fine to the
Commonwealth, not exceeding twenty jlullmgs, and re­
quire fureties, as aforefaid, or bind the offeruder, to i.lp­
pear and anf wer for his offence at the next Court of 
Genera] Seffions of the Peace, as the nature or ciroum .. 
ftances of £he cafe may require. 

[Paffed January 29, t79 �.] 
CHAP. 

Ori:;;ir::il fron 

IJN!VERSfft OF M!CHIG.AN 
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THE . 

STATUTE LA W"S 

OJA 

PUBLIC A.ND GENERA.L .. MA.TURE, 
,:/,·· 

,' 

I' 

.-
I" 

w/1/t 

}�B·; 1' �.'YWA.M)D A.ND ROBERT L. �OBBS� 
.-� �- I . 
�:11 

tf' . ,· 
J}'1 �pi.ORDER 01'' 'fflE GEN�RAL ASSEMBLY,

 
' 

., . 

TOti. I. 

• :rt,�� KtrOXVU.LII, T. 

P, t1·nE,lSKEJ,L, PRINTER AND P1;1'J3lJSBElt1 

l.831.

--

,,I 

J 
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!. 

Con. 

to A.RMIES-.lRMS. 

they tnay require; and it sho.ll be the duty of any constable of the 
,county where such witnesses may reside, to execute and make retum 
thereof, ancl the witnes� shall receive the same pay, to be paid by 
the party against whom the award mny be made; and they shaJI be 
tmqject to the same penalties for non-attendnnce as in similar cases; 
, and the officer summoning such witnesses, shall receive the same fees 
as for summoning witnesses to attend before ajustice ofthe peace. 

A_Q.MIES-sTANDU'U1, 

art. u. § 24. The sure nnd certain defence ofa free people is a wen Tegu­
lated militia: and as stnnding armies in time of peace are dangerous 
to freedom, they ought to be avoided as far M the circmrunances and 
safety of the community will admit: end in all cl\8e8 the military shall 
be kept in strict subordination to the ch·il authority. 

ARMS. 

Con, art. 11. § 26. The freemen of this state have a right to keep _.nd to bear 
arms for their common defence.·

� �. No citizen of this s�te l'!hell be compelled to bear arm•, pro-
vided he will pay an equivalent to be ascertained by low. 

1801, c. !2. § 6 If any person or persons shall publicly ride, or go armed to the 
Per,ona going terror of the people or privately carry any dirlc, large knife, pistol or 
armed, bound any other dangerous weapon, to the fear or terror of any person, it 
t? �ood �eh�- shall be the duty of any judge or justice on his own view, or upon the 
VIOllt Oil JUll.i- • "' ti f h h b' 0 h ce's own view m1orma on o any ot er person on oat , to in sue person or per-
or inform"tion sons to their good behnviour, and if he or they fail to find securitiee, 

commit him or them to jail; and if such person or persons shell con­
tinue so to offend, he or they .shell not only forfeit their recognizance, 
but be liable to an indictment, and be punished as for a breach of the 
peace, or riot at common law. 

1 s�1. a. 13. Each and e,·ery person so degrading· himself by carcying a dirk, 
Pinr. for car- sword-cane, spenish stiletto, belt or pocket pistols, either public or 
eying weapons private, shall pay a fine of five dollars for every such offence, which 

may be recovered by wn1Tant before any justiC'e of the peace, in the 
name of the county and for iui use, in which the offence may hove 
been committed; and it shall be the duty of a justice to issue a war­
rant on the application, on oath, of any person applying; and it shall 
be the duty of every judge, justice of the pence, sheritf, coroner nnd 
constable within this state, to see that thjs act shall hove its full eff'ect; 
provided, nevertlicleir11, that nothing herein contained shall effect any per­
son that may be on a journey to any pince out of his county or state. 

18!2:i, e. 19. § 1. When any sheriff, coroner or constable, 8hall know, of bis
Sheriff, coro- own knowlecige, or upon the representation of any person, or if hener or consta- th h 11 h d f b ' hie to arrest or ey s a ave goo reason to sl.18pect any 11erson o emg arm-
peraon11 au11- ed with the intention of committing a riot or affray, or of wounding
pected. or killing any person, it shall be the duty of oil such office�, imme-

diately to arrest all such person1,1, so suspected, and return them be­
fore some ju!!lticc of the peace, whose duty it shall be, upon proof 
being made that there W88 reasonable ground to suepect such per­
ffon or pel'Sons for being RJ'Dled, with intent to disturb or commit a 

Jastice to bind 1,reach of the peace, to bind such person or persons in a bond, with 
to good behn• two or more good and sulHcient securities, in a sum of not Iese then 
"Yiour. two hundred and fifty dollars, and not uxceetling two thousand dol-

lars, conditioned for his or their good behnviom· and peaceable de­
portment for the term of twelve months thereafter. 

§ 2. If any justice of the peace tahall know of hie own knowledge,
Justice to have or have reasonable cause to flUHpect nny person or persons of being.arrelled, kc. armed, with intent to commit a breach 'ot' the peRce, it ehall be the

duty of euch justice of the peace, to cause such offender or ofl'enders 
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ATTACHMENT. tt 

to be arrested and imme<Uately brought before hlm ol' 80me other jus• 
tice for examination, and upon its being satisfactorily made to llppeat• 
that such person or persons wits anned, or about to be arowd, with 
Intent to cominit a breech of the peace, such justice shall bind such 
offender or off'endere in bond and security, as specified in the first sec-
tion of this act. 

• 

§ 3. The bonds by this act required to be given, shall be made pay- •
able to the chairman of the county court of the county in which the Bond pAyRhle 
eame shall be executed, and bis successol'fJ in office, and shell be filed to ehairman. 
in the office of the clerk of said court, and it shall be the duty of the 
solicitor for the state, when he shell believe such bond to be forfeited, Soliciton toto issue aciere Jada, thereon against such offender and his securities, illue ,a. /4. and the amount collected shall be, by the sheriff, paid to the county 
trustee for county purposes. 

§ 4. Any justice of the pea�e, sherUr, coroner or .. constable, when 
acting under the provisions of this act, shall have power and autbori-  Officer• to 
ty to summon as many persons as they may think proper, to assist in aum�n J>�
arresting and securing any such otfender, and any person llO sum- '®I aaa&1 •
moned and shall fail or refuse to assist such officer for the purposes 
aforesaid, shell forfeit and pay the sum of ten dollars end cost, to be 
recovered before any justice of the peace, for the use of the county; 
and it shall be the duty of such officer, when he may have summon-
ed lUIY person to assist as aforesaid, and such pel'8on ijhall fail or re-
fuse to obey such summons, to prosecute such defaulter before some 
Justice of the peace, for the above penalty, and give evidence of such 
summons and default. 

§ 5 .  When any person shall be brought before any justice of the Perion, ref1-
peace as required by the first and second sections of this act, end shall •ing to gi,•e 
fail or·refbee to give the security required, itshall be the duty of such bond • to

d. 

be 
Justice to commit such offender to the nearest sufficient jail, for safe eommitte 
keeping, until such security is given or he shall be discharged by due 
course of law. 

§ 6. If any eherUf, coroner · or constable, shall knowingly fail or
refuse to perform any of the duties required by this act, it shell be Offleera pun• 
deemed a misdemeanor in office, and upon conviction there.of, shall iPhed for neg­
be fined, at the discretion of the court, in a sum not exceeding fifty lcct, by fl&e, 
nor less than ten dollars, and shall furthermore be remov�d from removal, 0

• 

office and be disqualitled from holding the hme office for fl.ve years. 

ATTACHMENT. 

§ 19. Upon any complaint being made on oath to any of the judg�s 1794, e. t.
of � 81lpen·rw cottru of this state, or to any justice of �ny of the county Whf attnc.h­
r.ourts, by any person or persons, his, her or their attorney, agent or ::

0

u· ::im·ractor, that any Jlerson hath removed or is removing him or herself davit. P 
•

out or the county privately, or so absconds or concf'als bim or he1'8elf; 
that the ordinary process of law cannot be served on f!IUch debtor; 
and if such plaintiff, his, her or their attorney, ngent or 'factor, fur-
ther swears to the omount of his, her or their debt, or demand, to the 
best of his, her or their knowledge end belief, it shall be lawful for 
&uch judge or justice, and he is hereby empowered end reqt�il'ed td 
grant an attanhment against the estate of auch debtor, wherever the 
aamemay be found, orin the hands of any pe�on or pel'l!lons indeht� 
ed to, or having any of the effects of the defendant, or so much there-
or as shall be of value sufficient to satisfy the (Jebt or demand and 
COllf.s of 1mch complaint; which attachment shall he returned to tho 
eourt where the suit is cognizable, and shall be deemed a Jeading prn· 
r.et1111 in sueh action; and the same �ceedings shalJ be had thereon' 
u on judicial attachments; provided always, that every such judge Plalntifr *o
or justice, before granting such attachment, shall take bond and secu· giv.i bond. 
ritj of the party fur whom the same flhall be issued1 bita, her or their 
IUorney, agent or factor, payable to the defendant, in double the sum

.. 
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POWER OF JUSTICES. 

CHAPTER LXXVI.· 

An Act describing the power of Justices of the Peace in Ci,·il and 
Criminal Cases. 

SEc. 1. BE ii enacted by the Senate and House of Represen-
tatives, in Legislature assembled, That it shall be within the qen_eral juris­
power, and be the duty of every Justice of the Peace within j��t�o�f �hjus· 
his county, to punish by fine ·not exceeding five dollars, all Pe�ce, an�
assaults and batteries that are not of a high and aggravated �:f:!i��i'Yc�:Cs 

nature, and to examine into all homicides, murders, treasons, in !lrresling, 
and �elonies done and �ommitted in his county, �nd commit �hi:' ,;:;g· to prison all persons guilty, or suspected to be gmlty of man- com:mifting of· 

1(slaughter, murder, treason or other capital offence; and to
�

nders .
..
 
\\Cause to be staid and arrested, all affrayers, rioters, disturbers .•  ·<or breakers of the peace, and such as shall ride or go armed 

;offensively, to the fear or terrour of the good citizens of this ),
/State, or such others as may utter any menaces or threaten-,,, 
ijng speech.es; and upon view of' such Justice, confession of 
the delinquent, or other legal conviction of any such offence, 
shall require of the offender to find sureties to appear and 
answer for his offence, at the Supreme Judicial Court, or 
Circuit Court of Common Pleas, next to be held within or 
for the same county, at the discretion of the Justice, and as 
the nature or circumstances of the case may require ; and 
for his keeping the peace, and being of the good behaviour, 
until the sitting of the Court he is to appear before ; and to 
hold to bail all persons guilty or suspected to be guilty of less.;. 
er offences which are not cognizable by a Justice of the 
Peace ; and require sureties for the good behaviour of dan­
gerous and disorderly persons; and commit all such persons 
as shall refuse so to recognize, and find such surety or sure­
ties as aforesaid; and take cognizance of, or examine into 
all other crimes, matters and offences, which by particular 
laws are put within his jurisdiction. 

SEc. 2. Be it further enacted, That all fines and forfeitures 
ac.cruing for the breach of any by-la�, in any town within �!��s�tlie
this State, may be prosecuted for, and recovered before any towns mj be 
Justice of the Peace in the town or county where the offence fo�se;u�?

ce 
ber 

shall be committed, by complaint or information, in the same th� r:::O. s 0 

way and manner other criminal offences are prosecuted be-
fore the Justices of the Peace within this State. 

SEc. 3. Be it further enacted, That any person aggrieved Pe:rso111 ag­

at the sentence given against him, by any justice of the Peace, �;;�d

te
":h! 

may appeal therefrom to the next Circuit Court· C1f Common c. Court of 
PJeas to be held within the same county, and shall, before his Com. Pleas ..
appeal is granted, recognize to the State in such reasonable �i"if/

s
���!�'ze 

sum, not less than twenty dollars, as the Justice shaH order, 
with sufficient surety or sureties for his prosecuting his appeal; :;i!i.1�:e 

and shall be held to produce the copy ot the whole process, at o. c. Com­

and all writings filed before the Justice, at the Court appeal- mou l'leas.

t1il.):ti t#t {UfM: i· .• ·, ct t .  , 1 f:i$ td !rtt 6tt .. b H ltblb! •• I t tt::zit't 
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POWE& OF JUSTlCl!:S. 

l'llili,;� pro1- ed to. And if be shall not there prosecute his appeal, and
ecute bi:: Jjroduce the copies as aforesaid, the Court shall order his de .. 
Ct' 10 be en- fault to be noted upon their record. And the said Court may 
�1:�i may or· or<ler the same case lo be laid before the Grand Jury, or may
<1t-.r1uchca11eto issue an attachment against the body of such appellant, and 
���3 1':r�

r
:r cause .him thereby to be brought before them, and when he 

arrest ap�I� is so in Court, shall affirm the sentence of the Justice against lant and affirm h' · h II dd' · I aeo�oce &c. lm, Wll 8 a lll008 COits. ' 
S1:c. 4. Be it further ennr,ted, That each Justice shall have 

Justices dmay authority to command the assistance of every Sherii", Deputy
:::;:,n 

0,
u- Sheriff, Constable, and all other persons present at any affray,·

11_boril\depu- riot, assault or battery, and may fine any person refusing 
:!�1': .,00..i:,;,, such assistance, in o. sum not e1ceeding six dollars; to be dis­
aft'rays, &c. posed of for the use of the town where the offence shall be 

committed; and levied by warrant of distress on the offender's 
goods and chattels, and for want thereof on his body. 

SEc. 5. Be it further enacted, That any Justice oflhe Peace 
!;:st�c:r !�· for the preservation thereof, .or upon view of the breach there­
view. (irnhab· .... of, or upon view of any other transgression of law, proper toaenre o s enu, h' , 

d . 
d b deputies or con- is cogmzance, one or comm1tte y any person or persons 

sta_bles,) re· whatever, shall have authority, (in the absence of the Sheriff, 
��:

0!:r!: Deputy. Sheriff or Constable,) to require any person or per­
bend eff'eoden. sons to apprehend and bring before him such offender or of-

fenders. And every person so required, who shall refuse or 
Pe�alty for re· neglect to obey the said Justice, shall be punished in the same 
:,;hgJ:t�Y manner as for refusing or neglecting to assist any Sheriff, Dep-

uty Sheriff or Constable in the execution of his office as afore-
1!, •;:,Juatice said. And no person who shall refuse or negle�t to obey such
aec/ared�pj� Justice, to whom he shall be known, or declare himself to be 
•bf i�:,rancetor a Justice of the Peace, shall be admitted to plead excuse on

IS wuce DO f . f h' ffi admissible, any pretence o ignorance o as o ce. . . 
S.,;c. 6. Be it Jurther enacted, That Justices of the Peace 

Justices may within their respective counties, he, and they are hereby au­
ra.�:, .. thorized and empowered to grant subpamas for witnesses in 
ees in criminal all criminal causes pending before the Supreme Judicial Courtcases : and Circuit Court of Common Pleas, and before themselves 

or any other Justice: Provided, That no Justice of the Peace 
:,j� !r

t 

th! be· shall grant subpmnas for wiinesses to appear in any Court, 
State wilbout except before· himself, to testify on behalf of the State, unless 
:ir�S:;��.,!;: by the request of the Attorney General or County Attorney. 
al, or County And al I Sheriffs, Constables ao<l other officers are directed 
!,��7:�ex- and empowered to serve any warrant issuing from a Justice

. himself. of the Peace. 
. S&o. 7. Be it further enacted, · That the Justices of the 

!::�
e

!n�uaif; Peace shall account annually with the Treasurer of the State, 
to State, Couo- the Treasurer of their respective counties, and the town Treas­
¥

re
::'

re
�0,; urer, as the case may be, for all fines by them received or 

all fines, &c. imposed, upon pain of forfeiting the sum of thirty dollars, to· 
fenalty for be sued for and recovered by the Treasurer of the State, theueglet:t, co.unty or town Treasurer for the time being, to which the

said fines may respectively belong. 
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. POWER OF JUSTICES. 

S1w.,8. Be ·it further enacted, 'That all civil actions, where- J�st_ice's. juri�­
in the debt or damagre does not exceed twenty dollars (and dtcfion m civil . . , ' . . . , • actions, (where 
wherem the title of real estate 1s not m quest10n, and specrn} .. tide !o reat. es• 
ly· pleaded bv the defendant ) shall and mav be heard tried tatH i� not m 

J , , · J , , queslton,) to 
adjudged and determined by any Justice of the Peace within extHnd to 20 
his ccrnnty; and the .T ustices are sevel'ally empowered to grant <loll�rs . 

· d t h  t tl , .  t f ,Tust1ces may1s" summons, caprns an at ac ment, a 10 reques o any per- sue summoll8 
son applying o1· the same, directed to some proper officer capias, attacli­
within the same county, empowered by law to execute the mont, &,c. 
same. And such sommons ot· capias and attachment shall be -to be served 
duly served by such officer, seven days at the least before the sev�n-�ays be, 
d l . c . J l . l d h 11 b fore ti Ht.I. . ay t ierem set ,or tna , ot rnrw1se t 10 party sue s a not e 
held to ansvver thereon; and if after such process shall be P1·oceedi11�s 
duly served, the party sued, nfter being duly called, sirnll not bctoreJus1icc. 
appear to answer to the same suit, the charge against him in 
the declaration shall be taken to be trne, and the Justice' shall ?:1dg1:1e�t: &c.. • 1 . I . f' h l I l 11 i 

d if phu11t1fl pre ,give JU< gment agarnst 11m or sue c. umuges ns 1e s H\  n vml. 
the plainti f tn have sustained, with costs; and if the person 
sued shall appear to defend the suit or oppose the same, the 
Justice shall award such dmnages as he shall find the plaintiff 
to hav� sustained: P1·ovided, That no m?re damng�s tha� t_he Damagesnot(o
sum of twenty dollars shall be awarded m any actton ongm� exceed 20 dol· 
ally brought or tried before a Justice of the Peace; but if the Jars, 
plaintiff shall not supporthis action, shall foj} to prosecute, or Judgme11t in 
becorne nonsuit. the Justice shall award to the party sued, his ;�!�aw::/endant 
reasotmble costs, taxed as the law directs. And upon all  ' 
judgme�ts given by a Justice of the Peacc1 in civil actionsi Execution, 
he shall award execution thereon in form by law prescribed.

SEc. 9. Be it further enacted, 'l'hat the amount of the sum 
or several sums specified exy)ressed or sUrJJ>osed to be de� �u�tic? 1•0 have 
· , , r ·  JUnsd1ct1on 
munded by the plaintiff in Iris declaration, shall not be conw ,vhere the ad

sidcred as any objection against the . Justice's jmisdiction, ;;�t�.:�
e
��f\m

provided the ad dammim, or damage is not laid or stated to dollars. 
exci:md twenty dollars. 

8Ec. l 0, Be ii further enacted, That any pmty aggrieved Party agg·riev­
nt the judgment _of any Justice of the Peace, in a civil action, f�\,:n0,

1
itfo��� 

where both parties have appeared and plead, may appeal Pleas. 
the1·eform to the next Circuit Court of Common Pleas to be 
held within the same county; and shall, before his appeal is 
allowed, recognize with ii surety or sureties, in sueh 1·easona� ciz�uf� ��r��i:
ble sum as the Justice shall order, not exceeding thirty dol- cuie. 

" 

Jars, to pay all intervening damages nnd co::;ts, and to prnse� 
cute his ·appeal with effoct; and shall be held to produce a 
copy of the whole case, at the Court appealed to, and both �;;iir·r��10'\.
parties shall be allmved to offrJr nny evidence upon the trial c. Plea�_. 

• :·
at the Circuit Court of Common Picas, in t(1e same manner as t�"c�����:�

s 

rn 
if the cause had been originally commenced there. And no No further ap,
other appeal shall be had on such uction after one trial at the p<1al. 
Circuit Court of Common Pleas. And the Circuit Co1.1rt of Defendant in 
f'  ·1,I • ,I    .  , 1. ·   \  l f' . ,  u trnsp�ss fr)iling...,ommon . CDS: \\ 1en nny pernon H co1,u1zcc us :>e OH, q1cn 10 br-mi; !ol'· 
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l'UW£R 01'' Jl.STICES. 

�an! the·�- ,tioned to briug forward an action of trespass, doth neglect to lion accon.110/{ d · I · h f de · • · b h I ' to his recori�·· _o 1t, upon _con:ip amt t ereo ma m '_Vrttmg . y t e p am-
z.ipce,11' lllb� tiff, shall gave Judgment for such sum in dnmage11, as the 
�.��,:!�e 111 plaintitf hath declared for, together with all reasonable costs 

Appellant fail·
inr lo prose• 
cute, 011 C1)ffi• 

plaint ja.<11:­
meul maybe
affirmed. 

which accrued both in the same Court and before the Jus­
tice. And the Circuit Court of Common Pleas shall, when 
any appellant thereto shall fail to prosecute hie appeal, or if 
he shall neglect to produce a copy of the case, affirm the 
former judgment upon the appellee's complaint, and award 
such additional damages as ,hall have ariaen in consequence 
of the said appeal, and cost. 

In action of SEc. 11. Be it further enacte.d, That when nn action of tres­
� when po.ss shall be brought before any Justice of the Peace, and 
::;::� to the defendant shall plead the general i111ue, he shall not be 
r«U a1au- allowed to offer any evidence that may bring the title of real 
::i1.� Cro

re 
estate in question. And when the defendant in any such a9-

Jus1ico. tion shall plead the title of himself or any other person in jus-
tification, the Justice upon having such plea plead, shall order 
the defendant to recognize to the adverse party in a reasona­
ble sum, with sufficient surety or sureties to enter the said ac­
tion at the next Circuit Court of Commom Pleas to be hold .. 
en within the same county, and to prosecute the same in the 
same manner as upon no appeal from a Justice's judgment; 
and if such pleader shall refuse so to recognize, the Justice 
shall render judgment against him, in the same manner as if 

A 1 11 ed he had refused to make answer to the same suit. And either 
i.t::h \�:s party in such cause, shall be allowed to appeal from the judg­
�m c

k> 
i �· ment of the Circuit Court of Common Pleas, in the same man­

e=. · · ner as if the suit had been originally commenced there. 
SEc. 1 �. Be it further enacted, That in all civil actions 

Geneb!I ijsu� triable before a Justice of the Peace, except such actions of 
l�8{11 ac1fo�� trespass wherein the defendant means to avail himself, by 
bctod

re Ju.$ti1
ces pleading the title of himself or any other person under whom an spee1a 

h l . . . 'fi . f h I) mauer give11 in e c aims m JUStl cation o t e trespass or trespasses a eg-
evid

l
encbe ex,itl- ed to be committed on real estate; the defendant shall be',:cp w ere e · l d II 'd d h 1 · h' h b to :eal estate is en tat e to n ev1 ence, un er t e genera issue, w 1c y 

:;eh;i�n by de· law he might avail himself of under any special plea in ex­en au· 
cuse or justification, any law, usage or custom to the con-
trary notwithstanding. 

Justices may
grant subpoe-
11as in all ci vii
actions. 

SEc. 13. Be it further enacted, That each Justice of the 
Peace may grant subprenas for witnesses in all civil actions 
and causes pending before the Supreme Judicial Court, Cir­
cuit Court of Common Pleas. Court of Sessions, and before 
him or any other Justices, and in all civil actions and causes 

'.\lay adjourn pending before arbitrators or referees. And every Justice 
their Cour1s by of the Peace shall ·have power by public proclamation to proclamation : d. h · I f • b h b e: I · f a JOUra t e tna o any action roug t e,ore um, rom 
�o Justice to time to time, when equity may require it; but he shall not 
be of counsel b f I t · h d k d · · 
in any suit he- e o  counse o e1t er party, or un erta e to a VIiie or as-
lbre himself. sist any party in suit bC'fore him. 
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 rr-----------..---.--.... -.... -----··---...... .... . 

Bliic, I4. Be it fi.nlther e.nacted, 'l'hat whei1 an executor 01· In case or 
ad1rtinistrator slia:ll be guilty of cotrithittirlg \-Vaste, wlidreby :t��t�1�{J;t!:
he is rendered unable ti) pay the judgmerit recovered before ist1•ato1\ Justice
any Justice of th� Peace, against -the goods m�d t:state of��p��1�!!tho deceased in Ins hands, out of the same, the Justice may mny in slch 
proceed against the proper goods and estate of such execuw cases, 

tor or administrato1·1 in the saine mannel' as the Cit'cuit Court 
of Common Pleas are empowered to do. 

SEc. 15. Bl} it further eriacted, rrha� each JutJt_ice of the Justice to �ecp 
Peace shall keef) a fmr record of all lus proceedings ; an4 record o_f his 

h J ' f I p · I 11 d' b � · d  proceedings, �. en any ,ust;1ce � t 1e e�ce s H\ . 1e . e10.re a JU gment When Jnstic�grten by hnn.1s paid «lid satisied, 1t shall be m thf!l powet of sha\l die betqrt,
hnJ; Justice of .tliEfPea�e in tl!� same cott1tr to gr�rit a scite \vi�d/�:is foe1as upon the same JUdg�ent, to tl�e pat'ty ag�tnst �vho� fntisfie� what 
:mcb judgment w�s. �endeted up, for hnti �o show ea�se 1f �nr c�0h:r.1111gs ta 
he bath, why execution sbquld not be issued agamst h1m. 
And although the costs and debt awa'dcd by tlfo deceased 
Justice when £Hided together, shall ahiount to ·mote than 
twenty dolla:1·s', it shall be no bar upon such scire facias, but 
judgment sbaH be given tlteteon for the whole debt and cost, 
together wil_h thu cost at·is1n·g upon the sci re foclas. P,·ovid-
ed <_J;lways, �hat either 1;>�1·t:Y �ay appeal frotn !he. judgment A ea! alow .as l� other persona:Luct1on,, tvhere JU(lgment 1S given by a et�o either 
� µr:rtice of th� Fem,a. And. e\rery Justice of the Peace who pa ity. 

Shall llttVe complainhuade t6 Mt1, tl1atl'!\ jndgmen� given by JusticetoW�()ll� 
a Jnstioe of the same county then: de'ceased, reinaihs t1Mat1"��:1/e1!�ntu!:'i, 
l,fiefl, shall issue bis sumons ,tg the person in whose posses.- caseJ;,ma;sum� 
sidn tn:e recd:td of th'e san fe Jbdafuent is' dtrecttr.'g·.· him to moo Ur� pei:son  · ·  •  · , e  '  �·  - po1Sessmg the bring and to produce -to him the same record; aid if' such recor� to pro• 
pel'son shall contemptuously refuse to produce the same re� duce it.  

cord, or shall refuse to be examined respecting the same, Pm1ishment for 
upon oath, the Justice may punish the contempt by impt·is• rermialsotodo. 
onment, trntil he shall produce the same, or m,:itil he submits D t r th to be examined as aforesaid; and when the Justice is pos- Ju�t1ce0whe.: 
tessed of such record he shall transcribe the sa1ne upon his the record 111 

I 
' c . ,  •  .  fi , produced, toown boot of records, be1ore he shall issue hi.s sc1re amas ; !t·ansc_ribe it

and shall delive1· the original back again to the person who mto hi
1
s own

h 11 h d l . d f h . , recort s. s a ave pro ucec 1 t, f!ll  a copy o sue transcn pt ton, Copy <;>f such
attested by the transcribing Justice shall be allowed in evi- tralndsci·ipL to btt, ,  cw cnce, 
<lencfJ in all cases, where an authenticated copy of the Ol'ig• 
innl might be rnceived .. 

SEC. 16. Be it furtlter enactetl, That all' Justice"s of theJuslic�s1.wl1ose 
Peaee before whom actions may be commenced' under for- ��'i��s��}!�e
mer commissions, and such commissions shall expire before J�l_gme'!t or 
judgment shall be rendered thereon, or judgment being ren� :!tsf;;����d,
dered, the same remains in whole or in part uhsatisfied, such under.u _new -
Justices of the Peace who shall hereafter have tl1eir said ��!�:::;:t;\1,.
commissions season.ably renewed, and being duly qunlified tai11e�1, 10 1•1m•

agreeb:biy to the Constitution of this State, to act under such :t'i. Judgme1Jt,1 
commissions, be nnd they hereby ni·c authorized and empow� 
ered to render judgment, and issue execution on all such

Vor .. r . 37 

L ..... ·,.....,�- .......  -·� ··- .,_:.....--
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RECOVERY OF DEBfl, 

actions, commenced as aforesaid, in the same manner u if 
the ·commissions under which such actions may be commenc­
ed, were in full force. 

[ Approved March 15, 1821 . ] 

_,...._ 

CHAPTER LXXVII •
An Act providing a speedy Method of recoyering Debts, and for pre.. 

venting unneceBBary coats attendior the same. , 
· 8£c. 1. BE it enacted by the Senate 011d Hou.se of Repre-

Jllltices may scntatives, in ugislature assembled, Thnt every Justice of the 
take =z- Pence in this State shall have power within his county to 
aoces r ts. take recognizances for the payment of debts of any person 

who shall come before him for that purpose : which recog­
nizance mo.y be in substance as follows :-

Know all men, that I, A. B. of , in the County of , 
!:C:�rec:or· do owe unto C. D. of , the sum of , to be paid to the 

said C. D. on the day of ; and if I shall fail of 
the payment of the debt aforesaid, by the time aforesaid, I 
will noel grant that the said debt shall be levied of my goods 
and chattels, lands and tenements, and in want thereof of my 
body. Dated at , this day of , in the year of our 
Lord . Witness, my hand and seal. A. B. 

ss. Acknowledged the day and year last aboves�id. 
Before E. F. Justice of the Peace. , 

SEc, 2. Be i't further enacted, That every Justice of the 
i;tj":�t:: Peace taking any such recognizance, shall immediately re-

cord the same at large in a book to be kept by him for that 
�ecirtion may purpose ; o.nd after the same is recorded, may deliver it to 
1ssae thereon h C d h C , l d ' · h · l williin 3 yean. t e onusee ; an upon t e onusee s o gmg t e same wit 1

the said Justice, at any time within three years from the time 
when the same is payable, and requesting a writ of execu� 
tion, it shall be the duty of such Justice to issue a writ of 
execution thereon for such sum as shall appear to be due on 
the same ; which writ of execution shall be in substance as 
follows: 

State of Maine. 
(SEAL,) To the Sheriff of the County of , or his dep-

ty, or either of the Constables of the town of , in said 
County, Greeting. 

Because A. B. of , in the County of , on the 
�:"1ofexecu· day of , in the year of our Lord , before E. F. Esq. · 

one of the Justices of the Peace for the said County of , 
acknowledged that he was indebt(?d to C. D. of , in the 
county of in the sum of which he ought to have paid 
on the day of , and remains unpaid as it is said 

: We command you therefore, that of the goods, chat­
tels or real estate of the said A. B. within your precinct, you 
cause to be paid and satisfied unto the said C. D. at the value 

Dic,iti;,ed tJv c:()()0 le 
'  

() RJN Ex. 2 -020
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            STATUTES OF WISCONSIN. 381
the condition, without an affirmation of the judgment or order of the 
magistrate, and shall also stand as a security for any costs which 
shall be ordered by the court appealed to, to be paid by the appel­
lant.

$ 13. Any person committed for not finding sureties, or refusing Not recog- 
to recognize as required by the court or magistrate, may be discharg-SSrS 
ed by any judge or justice of the peace on giving such security 
required.

§ 14. Every recognizance taken in pursuance of the foregoing Recogni- 
provisions shall be transmitted by the magistrate to the district courtSed8|oans' 
for the county on or before the first day of the next term, and shallcourt- 
be there filed of record by the clerk.

§15. Any person who shall, in the presence of any magistrate when 
mentioned in the first section of this statute, or before any court of^ewof14 
record, make an affray, or threaten to kill or beat another, or to com-court’*c 
rail any violence or outrage against his person or property, and every 
person who, in the presence' of such court or magistrate, shall con­
tend, with hot and angry words, to the disturbance of the peace, may 
be ordered, without process or any other proof, to recognize for keep­
ing the peace and being of good behavior, for a term not exceeding 
six. months, and in case of refusal may be committed as before di­
rected.

§ 16. If any person shall go armed with a dirk, dagger, sword, pis- fng^medVo 
tol or pistols, or other offensive and dangerous weapon, without rea-^vycecuri- 
sonable cause to fear an assault or other injury, or violence to his per­
son, or to his family, or property, he may, on complaint of any other 
person having reasonable cause to fear an injury or breach of the 
peace, be required to find sureties for keeping the peace for a term not 
exceeding six months, with the right of appealing as before provided.

§ 17. Whenever, upon a suit brought on any such recognizance, Part of pe 
the penalty thereof shall be adjudged forfeited, the court may remit rem,t 
such portion of the penalty on the petition of any defendant, as the 
circumstances of the case shall render just and reasonable.

§ 18. Any surety in a recognizance to keep the peace or for good 
behavior or both, shall have the same authority and right to take and principal, 
surrender his principal as if he had been bail for him in a civil cause, 
and upon such surrender shall be discharged and exempt from all li­
ability for any act of the principal subsequent to such surrender, which 
would be a breach of the condition of the recognizance; and the per­
son so surrendered may recognize anew, with sufficient sureties, be­
fore any justice of the peace for the residue of the term, and thereup­
on shall be discharged.

as was

AN ACT making general provisions concerning crimes
and punishments.

§ 1. That every person who shall be aiding in the commission of Accessory 
any offence, which shall be a felony either at common law or by any foreth/fact, 
statute now made, or which shall be hereafter made, or who shall be £°w Pu,,i8h- 
accessory thereto before the fact, by counselling, hiring or otherwise 
procuring such felony to be committed, shall be punished in the same 
manner as is or shall be prescribed for the punishment of the princi­
pal felon.

RJN Ex. 2 -021
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TITLE XII.] PREVENTION. OF CRIMES. 707 

shall place the same on file with the indictment, and subjoin to the C�AP. 168. 
record of the sentence a brief abstract of the sheriff's return on---­
the warrant. (Stt additional act, Stal. 18U, ch. 101.J 

CHAPTER 169. 

OF PROCEEDINGS FOR l'REVE.NTIOl'I OF CRIMES. 
SECT. 1. Of the commencemer,t of criminal .SECT. 9. When party, compbin,:,d of, shall

proceedinga. I pay coats. 
1. Magistrates may require sureties I IO. Appeal to the nest district court.

for the peace and good behnior. : 11. Proceeding• upon the appeal. 
:3, Of the examination of the com. II 12. Cousequences1 if the appellant fail

plainanL to prosecute. 
4. When a "·arrant may issue. . 13. Reco:;11izance may be taken, after
5. In certain cases •ureties required,! commitment. 

for keeping the pence, &c. with- I 14. Return of ,uch recognizance.
out binding to appear at any courL I

I 
15. Whon magistrate may require

6. Party to be discharged, on com- sureties, without a formal com-plying. i plaint. 
1. On refusal, to be committed to the , lG. Persons going armed, without

county joil; but still entitled to a 
1
1 reasonable cause. 

hearing on hie appeal. 17. Po\\·er of court, to remit the pen-
8. Proceedings, if the com?laint be alty of a recognizance. 

not sustained. Costs, if malicious 18. Sureties on recogniz:tnccs may 
or frivolous. surrender their principals, as in 

case of bail in civil actions. 
SECTION I. No person shall be held to answer in any court for or the com­

an allege? c�ime or offence, oth�r than con.tempt of co�rt, unless �r::,��::;e;::r

upon an md1ctment by a grand Jury, except rn the following cases; ceedinga. 
First. When a prosecution by information is expressly author­

ized by statute. 
Second. In proceedings before a municipal or police court, or 

a justice of the peace. 
Third. In proceedings before courts martial. 
SECT. 2. The justices of the supreme judicial court, of the dis- l\lagi•trnt.e•

trict court, justices of municipal courts and police courts in vaca- :·�!
t
r!�r��e the 

tion, as well as in open court, nnd justices of the peace, in their g:;nce_and goool
respective counties, shall have .power to cause all laws made for hav,or. 
the preservation of the public peace to be kept ; nnd, in the exe-
cution of that power, may require persons to give security to keep 
the peace, or be of the good behavior, or both, in the manner pro-
vided in this chapter. 

SECT, 3. Any such magistrate, on complaint made to him, that Of the eumio-. ffi . J at,on of the any person has threatened to commit an o once agamst l 1e person complainant. 
or property of another, shall examine the complainant on oath, and 
also any witnesses who are produced, an<l reduce the complaint to 
writing, and cause the complainant to subscribe the same. 

SECT, 4. If there should appear to such magistrate, on an exam- When a ·  f h fi h h · · h d d f, warrant m3y 1•mahon o t e acts, t at t ere is JUSt cause to appre en an ear sue. 
the commission of such offence, he shall issue a warrant under his 1821, 76. 9 1. 
hand and seal, containing a recital of the substance of the com-
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PREVENTION OF CRIMES.708 [TITLE XII.

Chap. 169. pbint, and commanding the officer to whom the same may be di-
---------------rected, forthwith to arrest the person complained of, and bring

him before such magistrate or court, having jurisdiction of the case.
Sect. 5. When the person, complained of, is brought before 

the magistrate, l»e may be required, after his defence has been 
heard, to enter into a recognizance with sufficient sureties, in such

In certain ca- 
bcb, •uretics re­
quired, for 
keeping the

without binding sum as shall be ordered, to keep the peace towards all the people
to appear at 
any court. of the state, and especially towards the person requiring the se-
%■kflijlv curily> f°r 8UCh *erm as magistrate may order, not exceeding 

w ' one year, but shall not be bound over to any court, unless he isIF

also charged with some specific and other offence, for which he 
ought to be held to answer at such court

Sect. 6. If the person complained of shall comply with theParty to be dia-
compWingn order of such magistrate, he shall be discharged, 
mi, 76,$ 1. Sect. 7. If the person shall refuse or neglect so to recognize, 
£*committed magistrate shall commit him to the county jail during the period
to the county for which he was required to find sureties, or till he shall so recog- 
Sied to*a hear-n,ze i an(^ magistrate shall state in the warrant the cause of 
ing^onhi* ap- commitment, and also the time and the sum for which security was 
¥821,76, $ i. required. The magistrate shall also return a copy of the warrant to 

the district court, next to be holden in the same county, and such 
court shall have cognizance of the case in the same manner, as if 
the party accused had appealed to said court.

Sect. 8. When the magistrate, on examination of the facts, 
bo nourusuhi- shall not be satisfied, that there is just cause to fear the commission 
nMriiriouaorf any 8UC*1 °^cnce> *je shall immediately discharge the party com­

plained of; and, if the magistrate shall judge the complaint un­
founded, malicious, or frivolous, he may order the complainant to 
pay the costs of prosecution, who shall thereupon be answerable to 
the magistrate and officer for their fees, as for his own debt, 

confumejof SECTi 9* When the person complained of is required to give 
•buf piyec*Mti. security for the peace, or for Ids good behavior, the court or magis­

trate may further order, that the costs of prosecution, or any part 
thereof, shall be paid by such person, who shall stand committed 
until such costs are paid, or he is otherwise discharged.

Sect. 10. Any person, aggrieved by the order of such judge 
of a municipal or police court, or justice of the peace, in requiring 
him to recognize as aforesaid, fnay, on giving the security required, 
appeal to the next district court ir*the same county.

Sect. 11. When an appeal is taken from an order of such jus­
tice or court, the magistrate shall require such witnesses, as he may 
think necessary, to recognize for their appearance at the court ap­
pealed to; and such court may affirm the order of the judge or 
justice, or discharge the appellant, or require him to recognize anew 
with sufficient sureties, as the court may deem proper; and make 
such order as to the costs, as may be deemed reasonable. 

if0h?queilnei' Sect. 12. If the appellant shall fail to prosecute his appeal, 
fail to p«we- h>8 recognizance shall remain in full force, as to any breach of the 

condition, without an affirmation of the judgment or order, and 
stand as a security for any costs, which may be ordered by the 
court to be paid by the appellant.

Sect. 13. Any person committed for not finding sureties or

Proceedi nga. if

frirolou*.

Appeal, to the 
next district 
court.

Proceedings 
upon the ap-
pMl.

cate.

Bftcognixance
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TITLE XII.] JUSTICES OF THE PEACE. 709 

refusing to recognize, as required by the court or magistrate, may CHAP. 169.
be discharged by any judge or justice of the. peace, on giving such be k · · d 

may ta en 
secunty, as was require . after commit-

SEcT. 14. Every recognizance, taken pursuant to the foregoing menL 
· · 

h ]I b 
· 

d h d
. 

· b c Return of such prov1s1ons, s a e transm1tte to t e 1stnct court, en or e1ore recognizan ce. 
the first day of the next ensuing term, and shall there be filed by 
the clerk, ns of record. 

S1:cT. 15. Whoever, in the presence of any magistrate, men- When magis-
. 

d 
· 

h d 
· 

f h" h b c f trate may re-t10ne m t e secon scct1?n o t IS c apter, �r e,ore any court o quire suretiea, 
record, shall make any aflray or threaten to kill or beat another, or without a fo_r-

. · ] · } · h JI 
rnal complaint commit any v10 ence ngamst 11s person or property, or s a con- &c. ' 

tend, with hot and angry words, to the disturbance of the peace, 
may be ordered, without process or any other proof, to recognize 
for keeping the peace, or being of the good behavior for a term, not 
exceeding three months, and, in case of refusal, may be committed 
to prison as before directed. 

SECT, 16. Any person, going armed with any dirk, dagger, Penion, g?ig 
sword pistol or other offensive and danaerous weapon without a armerl, without 

, , o , reasonable 
reasonable cause to fear an assault on himself, or any of his family cause. 
or property, may, on the complaint of any person having cause to IS:tl, 76, � 1· 

fear an injury or breach of the peace, be required to find sureties 
for keeping the peace for a term, not exceeding one year, with the 
right of appeal as before provided. 

SECT. 17. In a suit, on such recognizance taken in a criminal Power ?f
t
c
h
ourt, 

'f C l" ' • l" ( i' d h 
. . to remit e 

case, 1 a 1one1ture ts 1ounc or con,esse , t c court, on pet1t1on, penalty of a re-
may remit the penalty, or such part of it as they may think proper, 1:t�:i\. on such terms as they may think right. 

SEcT. I 8. Any surety in a recognizance may surrender the Sureties on re-
. .  1 · h 'f I h I b h' b ·1 · . ·1

co�01,ance• 
prmc1pa m t e same manner, as 1 1e 3< · een 1s 31 rn a c1v1 may surrcn�er 
cause, and, on such surrender, shall be discharged from all liability ��ei� r:::c��als 

for any act of the principal after such surrender, which would be a bail in civil ac­
breach of the recognizance; and, upon such surrender, the princi- tions. 

pal may recognize anew with sufficient surety or sureties for the 
residue of the term, before any justice of the peace, and shall 
thereupon be discharged. 

CHAPTER 170. 

OF THE POWER AND PROCF.F.D11"GS OF JUSTICES OF THE PEACE l.N 
CRIMINAL CASES. 

SJ:CT. I. Justices may require aid, on view, !;1:cT. 6. Duty of justice•, a• to arrests, and 
without a warrant. examinatio n• into treasons, fclon-

2. Their jurisdiction. ies, &c. 
3. When n juatice shnll iesue his war- 7. Trial and sentence within their ju-

rant. risdiction. 
4. Examination, on trial, of the party 8. Respondent may appeal; but re-

accused. quired to recognize. 
5. Of commitment or binding over to 9. To carry up copies of the case. 

a higher court. 
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690 
' 

TITLE XX.XL 
CHAPTER 182. 

� 

Officer, ,uthor. 
ized to keep the 
peace, 

Compllli11t, bow 
made. 

Trial, recognl· 
:zanco. 

4 Maas., 497, 
8 do., 73. 
2 B. &. A., 278, 

PREVENTION OF CRIME. 

TITLE XXXI. 

OF PROCEEDINGS IN CRIMl�AL CASES. 

Chapter 162. Of Proceedings to prevent the CommiBBion of Crime. 
Chapter 163. Of the Arrest and Examination of Offenders, commit-

ment for Trial and taking Baili 
Chapter 164. Of Indictments and Proceedings before Trial, 
Chapter 165, Of Trials in Criminal Cases, 
Chapter 166. Of new Tria,ls and Exceptions in Criminal C�. 
Chapter 167. Of Coroners' Inquests. 
Cl1apter 168, Of Judgments in Criminal Cases and the ·Execution 

thereof. 
Chapter 169. Of Fees of Officers and Ministers of Justice in Criminal 

Cases. 
Chapter 170. Misce11anoous Provisions concerning Proceedings in 

Criminal Cases, 

CHAPTER 162. 

OF PROCEEDINGS TO PREVENT THE COMMISSION Olf CRIME, 

SECTION 1. The justices of the supreme court, judges of county 
courts, circuit court commissioners, all mayors and recorders of ci­
ties, and a11 justices of the peace, shall have power to ca.u� all laws 
made for the preservation of the public peace, to be l:tept, and in the 
execution of that power, may require persons to give security to .keep 
the peace, in the manner provided in this chapter. 

SEc. 2. Whenever complaint shall be made in writing and on 
oath, to any such magistrate, that any person has threatened to com­
mit any offence against the person or property of a:pother, it shall be 
the duty of such magistrate to examine such complainant, and any wit­
nesses who may be produced, on oath, to reduce such examination to 
writing, and to cause the same to be subscribed by the parties so ex­
amined. 

SEc. 3. If it shall appear from such examination, that there is just 
reason to fear the:, commission of any such offence, such magistrate 
shall issue a warrant under bis hand, directed to the sheriff or any 
constable of the county, reciting the substance of the complaint, and 
commanding him forthwith to apprehend the person so complained 
of, and bring him before such magistrate. 

SEc. 4. When the party complained of is brought before the mag­
istrate, be shall be heard in his defence, e,nd he may be required to 
outer into a recognizance with sufficient sureties, in such sum as the 
magistrate shall direct, to keep the peace towards all the people of 
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PREVENTION OF CRIME. 60J. 

this state, and especially t?war.ds the person requiring. s�ch security, ��Ih�
T
fif f Ji 

for such term as the maguitrate may order, not exceeding one year, �
but shall not be bound over to the next court, unless he is also charg-
ed with some other offence, for which he ought by law to be held to ' ' 
answer at such court. 

SEc. 5. Upon complying with" the order of the magistrate, the par- Party, when di.I·
ty complained of shall be discharged. c_harged. 

SEc. 6. If the person so ordered to recognize, shall refuse or neg- Refusingto:· 
lect to comel! with. such orde=, the rnag�strate ahall co�mit him. to ���it;;t 

. the county Jail, dunng the penod for which be was reqmred to give 
security, or until he shall so recognize; stating in the warrant the 
cause of commitment, with the sum and the time for which such se­
curity was required. 

SEC. 7, If, upon examination, it shall not appear that there is just Compllllllant, 
cause to fear that any such ofl'ence will be committed by the party corn- when to pay 
plained of, be shall be forthwith discharged; and if the magistrate shall coai,. 

deem the complain't unfounded, fiivolous or malicious, he shall order 
the complainant to pay the costs of the prosecution, who shall there-
upon be answerable to the magistrate and the officer ( ojficers) for their 
fees, as for bis own debt. 

SEC. 8. When no order respecting the costs is made by the magis- Payment or coet 
trate, they shall be allowed and, paid in the same manner as costs be- in other cuee, 
fore justices in criminal prosecutions ; but in all cases where ·a per-
son is required to give security to keep the peace, the court or mag-
istrate may further order that the costs of prosecution, or any part 
thereof, shall be paid by such person, who shall stand committed, un-
til such costs e.re paid, or he is otaerwise legally discharged. 

SEc. 9. Any person aggrieved by the order of any justice of the Appeal allowed. 
peace, requiring him to recognize as aforesaid, may, on giving the re-. 
cognizance to keep the peace required by such order, appeal to the 
circuit court for the same county. 

SEc. 10. The justice· from whose order an appeal is taken, shall Wltneaaeet.ore· 
require such witnesses as he may think necessary to support the com- cognb:o. 
plaint, 'to recognize for their appearance at the court to which the 
appeal is made. . .  

8Ec. 11. The court before which such appeal is �rosecuted, may Court m�y a!Hrm• , • order of ustice affirm the order of the 1ust1ce, or d1scharge the appe ]ant, or may re- or diach..'rge ap'. 
quire the appellant to enter into a new recognizance, with sufficient pellant, &c. 
sureties, in such sum, and for such time, not exceeding one year, as 
tho court shall think proper, and may also make such order in rela-
tion to the costs of prosecution, as may be deemed just. 

SEo. 12. If any. party appealing shall fail to prosecute his appeal, Roeognlz1tnce,  
his recognizance shall remain in full force and effect, as to any breach ;hr:,�:, remam 
of the condition, without an affirmation of the judgment or order of 
.the justice, and she.II also stand as a security for any costs which shall 
be ordered by the court appealed to, to be paid by the appellant. 

SEc. 13. Any person committed for not finding sureties, or refusing Penmn commit­
to recognize, as required by the court or magistrate, may be discharg- :;i how dlacbar·
ed by any judge, circuit court commissioner or justice of the peace, 
on giving such security as was required. 

SEc. 14. Every recognizance, taken pursuant to the foregoing pro- Recognlz1tnce to 
visions, shall be transmitted by the magistrate to the clerk of the cir- �er��;��� to 
cuit court for the county, within twenty days after the taking thereof, 
and on or before the next term of such court, and shall be filed by 
such clerk. 

' 
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692 ARREST &c. OF OFFENDERS. 
TITLE XXXl. S 15 E h  h 11 . th ( • 
CHAPTER iru. EC, • very pereon w o s a , m e presence o any magu1-
...--.----.., trate mentioned in the first section of this chapter, or before any court 
Breach of� of record, make an affray, or threaten to kill or beat another, or to 
�=i:

e &!. commit any violence or outrage against his person or property, and ' every person who, in the presence of such court or magistrate, shall 
contend with hot and angry words, to tbe disturbance of the J>e&ce, 
may be ordered, without process or any otber"'proof, to recogmze for 
keeping the peace, for a tenn not exceeding six months, and in case 
of refusal, may be committed as before directed. 

Per1K10 goln� SEc. 16. If any person shall go armea with a dirk, dagger, sword, 
;!:j0� S;;:1 IU· pistol, or other offensive and dangerous weapon, without reasonable 
peace, eause to fear an assault or other injury, or violence-to his person, or to 

his family or property, he may, on complaint of any person having 
reasonable cause to fear an injury or breach of the peace, be required 
to find sureties for keeping the peace, for a term not exceeding six 
months, with the right of appealing as before provided. 

Court may remit S1m. 17. Whenever upon a suit brought on any recognizance en­
r;.:! ';;�· te�ed into in P.ursuance of this chapte�, the penal�y thereof shall be' ac1.Judged forfeited, the court may remit such portion of the penalty� 

on the petition of any defendant, as the circumstances of the case shall 
render just and reasonable. 

�unity may 11111'· SEc. 18. Any surety in a recognizance to keep the peace, shall 
cl= .. :�!::t!}°· have the same authority and right to take and surrender his principal 
•�der. ea in other criminal cases, and upon such sulTOnder shall be discharg-

ed and exempt ft'Om all liability for any act of the principal subse­
quent to such surrender, which would be a breach of the condition of 
the recognizance ; and the -person so surrendered may recognize 
anew, with sufficient sureties, before any justice of the J)t'ace or cir­
cuit court commiBBioner for the residue of the term, and eball there. 
upon be discharged. 

CHAPTER lt;3. 

OF THE ARREST AND EXAMINATION OF OFFENDERS, COMMITMENT POR 
TRIAL AND T,AIUNG BAIL, 

Wh fflc SECTJON 1. For the apprehension of tersons charged with offences,ot o er• . , , , m11y h11mf! pro- excepting such offences as are cogmzab e by JUStlcee of the peace, the 
t·osaforthoarro•tJ·usticcs of tho supreme court 1'udges of the county courts circiuitol otfeodera, &c, • , • • • • , , • court comm1Ss10ncrs, mayors and recorders of Cities, and all JU&tlces 

of the peace, shall have power to issue process and to carry into effect 
tho provisions of this chapter. 

al ··- SEc. 2. Whenever complaint shall be made to any such magistrate,Comp! nant, """' 1 • ' I ffi • bl h ' ' · f h h tu 00 cxwnined. t mt a cnmma o ence, not cogmza e y a JUSt1ce o t e peace, as 
been committed, he shall examine on oatb the complainant, and any 
witnesses who may be produced by him, 

Proceedlnp u- It SEc. 3. If it shall appear from such examination, that any criminal 
appear th

h 
nt n

bee
n n offence, not cognizable by a justice of the peace, bas been committed,olfcncc M h , b 11 . d' d h h 'ff commltled. t e mng,strate s a ·1ssue a warrant, 1recte to t e s en or any

constable of the county, reciting the substance of the accusation, and 

RJN Ex. 2 -029

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 36 of 146



•I 

COI�LECTION 

O.F 

ALL SUCH 

ACTS 
OF THE 

GENER.!iL _/18/il;MBLY 
OF 

VIRGINIA, 

OF A PUBLIC AND PERMANENT NATURE, AS 

ARE NOW IN FORCE; 

WITH A 

NEW AND COMPLETE INDEX. 

TO WHICH A,RE PREFIXED THE DECLARATION OF' RIGHTS, 

AND CONSTITUTION, OR FORM OF GOVERNMENT.· 

PU.BLJSHED PURSUANT TO AN ACT OF THE GENERAL ASSEMBLY, 
PASSaD ON THE TWENTY-SIXTH DAY OF JANUAR.f, ONE 

· THOUSAND EIGHT HUNDRED AND TWO.

R. I C H M O N l>,

, 
/'RU/TED JJr SAMfJlL PLBAS4NTS, Jl!N,. AND HEN/t.T PA�. 

M,Dccc,111 •. RJN Ex. 2 -030

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 37 of 146



Preveition of Crimes.

q TITLE III.
OF PROCEEDINGS IN CRIMINAL CASES.

CHAP. 14. Of proceedings to prevent the commission of crimes.
15. Of arrest and commitment.
10. Of coroners' inquests.
17. Of bail in criminal cases.
18. Of examining courts.
19. Of grand juries.
20. Of indictments, presentments and informations, and pro-

cess thereon.
21. Of trial and its incidents.
22. Of exceptions, writs of error and execution of judgment.
23. Of taxation and allowance of costs.
24. Of contempts of court.
25. Of general provisions concerning proceedings in criminal

cases.
26. Of criminal proceedings against slaves, free negroes and

mulattoes.

CHAP. XIV.

OF PROCEEDINGS TO PREVENT TlE COMMISSION OF CRIMES.

SECTION SECTION
1. Officers authorized to keep the 12. Recognizance, when to remain in

peace. force.
2. Complaint, how made. 13. Persons committed for not recog-
3. Arrest. nizing, how discharged.
4. Trial. Recognizance to keep the 14. Recognizances to be transmitted

peace. to court.
5. Party, when discharged. 15. Recognizances, when to bo requir-
6. Refusing to recognize, to be corn- ed on view of the court or ma-

mitted. gistrate.
7. Complainant when to pay costs. 16. Persons who go armed may be
8. Payment of costs in other cases. required to find sureties of the
9. Appeal allowed, peacel &c.

10. On appeal, witnesses to recognize. 17. Persons not of good fame to give
11. Proceedings on appeal. surety for good behaviour.

1. The judges of the supreme court of appeals, the judges of the Officersasitho-
general court throughout the commonwealth, all justices of the peace rized to keep the
and commissioners in chancery within their respective jurisdictions, peace.
shall have power to cause all laws made for the preservation of the
public peace, to be kept, and in the execution of that power, inay re- Power to requirnItrty f'or briln-
quire persons to give security to keep the peace, or for their good be- vioar.
haviour, or both, in the manner hereinafter provided.

2. Whenever complaint shall be made to any such magistrate that Compaint how
there is good cause for fear that any person intends to commit an of. uade.
fence against the person or property of another, the magistrate shall
examine the complainant and any witnesses who may be produced on
oath, and reduce such complaint to writing, and cause the same to be
subscribed by the complainant.

3. If upon examination, it shall appear that there is just cause to Arrest.
fear that any such offence may be committed, the magistrate shall is-
sue a warrant under his hand, reciting the substance of the complaint,
and requiring the officer to whom it may be directed, forthwith to ap-
prehend the person complained of, and bring him before such magis-
trate, or some other magistrate having jurisdiction of the cause.
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128 Prevention of Crimes.

Trial. 4. When the party complained of is brought before the magistrate,
Recognizance to he shall be heard in his defence, and he may be required to enter into
keep peace. a recognizance, with sufficient sureties, in such sum as the magis.

trate shall direct, to keep the peace towards all the people of this
commonwealth, and especially towards the person making tile com.
plaint, for such term as tile magistrate may order, not exceeding
twelve months, but shall not be bound over to the next court, unless
lie is also charged with some other offence, for which lie ought to be
held to answer at such court.

Party when dis- 5. Upon complying with the order of the magistrate, the party
charged. complained of shall be discharged.
Refusing to ro- 6. If the person so ordered to recognize shall refuse or neglect to
committed.etbe comply with such order, the magistrate shall commit him to the jail

during the period for which lie was required to give security, or until
lie shall so recognize, stating in the warrant the cause of commitment,
with the sum and the time for which security was required.

Defendant when 7. If upon examination it shall not appear that there is just cause
discharged. to fear that any such offence will be committed by the party coin.
Complainant plained of, lie shall be forthwith discharged; and if the magistrate%wh]en to pay shall deem the complaint unfounded, frivolous or malicious, lie may
costs. order the complainant to pay the costs of the prosecution, and there.

• COupon award execution against him for the same.
Payment of costs 8. When no order respecting the costs is made by the magistrate,In other cases. they shall be allowed and paid in the same manner as costs before

justices in criminal prosecutions; but in all cases where a person is
required to give security for the peace, or for his good behaviour, the
court or magistrate may further order that the costs of prosecution,
or any part thereof, shall be paid by such person, who shall stand
committed until such cosls are paid, or lie is otherwise legally dis.
charged.

Appeal against 9. Any person aggrieved by the order of any justice of the peacee towrrecogize requiring him to recognize as aforesaid, may, on giving the security•d required, appeal to the county or corporation court next to be holden
for the said county or corporation.

On appeal, wit. 10. The magistrate from whose order an appeal is taken, shall re.,eases to reng-neto. quire such witnesses as lie may think necessary to support the coan.
plaint, to recognize for their appearance at the court to which the
appeal is made.

Proceedings on J 1. The court before which such appeal is prosecuted, may affirm
appeal. the order of the justice, or discharge the appellant, or may require

him to enter into a new recognizance, with sufficient sureties, in
such sum, and for such time, as the court shall think proper; and

Costs. may also make such order in relation to tile costs of prosecution as
may be deemed just and reasonable.

Icrognim?. to 12. If any party appealing shall fail to prosecute his appeal, his
be valld unh'f oapeal prosec - recognizance shall remain in full force and effect, as to any breachtot . of the condition, without any affirmation of the order of the magis.

trate, and shall also stand as a security for any costs which shall be
ordered by the court appealed to, to be paid by the appellant.

Personscnmnlt- 13. Any person committed for not finding securities, or refusing toted toer lit recog- recognize as required by the court or magistrate, may be dischargednizing, how dli-charged. by any judge or justice of the peace on giving such security as was
required, or by the county court, on such terms as the court may
deem reasonable.

Reeognizances 14. Every recognizance taken pursuant to the foregoing provisions,returned to court, shall be transmitted by the magistrate to the court of the county on
or before the first day of the next term thereof, and shall be there
filed of record by the clerk.
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Arrest and ommiltment. 129
15. Every person who shall, in the presence of any magistrate, Recognizancosreurdfor of-

mentioned in the first section of this act, or before any court of re- iCIIstn i,
cord, make an affray, or threaten to kill or beat another, or to cOM- sence of inagle.

mit any violence or outrage against his person or property, and every irate or court.
person who, in the presence of such court or magistrate, shall con-
tend with hot and angry wordii, to the disturbance of the peace, may
be ordered without process or any other proof, to recognize for
keeping the peace, or being of good behaviour, for a term not ex-
ceeding six months, and in case of refusal may be committed as be-
fore directed.

16. If any person shall go armed with any offensive or dangerous iernoe arned
weapon, without reasonable cause to fear an assault or other injury,rrequired to

or violence to his person, or to his family or property, lie may be re-

quired to find sureties for keeping the peace for a term not exceed-
ing twelve months, with the right of appealing as before provided. Apipal allowed.

17. Such persons as are not of good fame may be required to give I-,rsons not of.... w good fino to give
sufficient surety of their good behaviour for such term, not exceed-s t i
ing twelve months, as the magistrate requiring it may order.

CHAP. XV.

OF ARItUEST AND COMMITMENT.

SECTION
1. Oflicers empowered to act.
2. Complaints, warrants and sum.

meonses.
3. Ofilence committed in anothercounty•
4. In what county warrant may be

executed.
5. Prisoner, when to be brought be-

fore magistrate on arrest.
G. Magistrate, if lie take bail, to re-

turn recognizance, &c.
7. Officer, flow to proceed if prisoner

not bailed.
8. Prisoner, when to be carried to

county whence warrant issued.
9. Same subject.

10. Magistrate may adjourn examina-
tion.

11. In case of default, recognizance to
be certified.

12. Proceedings when party fiails to
recognize.

13. Manner of conducting examina-
145. tion.
16. Testimony to be reduced to wri.

ting.

SECTION
17. When prisoner to be discharged.
18. When to be bailed or committed.
19. If party entitled to examination,

&c.
20. If not so entitled, and triable on

indictment, &c.
21. If party charged be free negro, &c.
22 Duty of magistrate, &c.
23. Witnesses to recognize.
2.1. Witnesses, when to recognize with

sureties.
25. Recognizances of minors, &c.
26. Witnesses refusing to recognize.
27. Magistrate iay associate others.
28. Prisoner by whon let to bail.
29. tecognizances, &c. to be returned.
30. Commitments, &c. when to be

discharged.
31. Orders therefor, how tobe filed &c.

33:1 Proceedinga on ibrfeitcd recogni.
34. zances.

16. Right of surety to surrender prin-
cipal.

37. To whom to be surrendered.
38. When to the court.

1. For the apprehension of persons charged with offences, the Procews to arrest
judges of the general court, and all justices of the peace in vacation for off!nce.,dby
as well as in term time, are authorized to issue process to carry intot
effect the provisions of this act.

2. Upon complaint made to any such magistrate that a criminal Examination on
offence has been committed, he shall examine on oath the complain- '"lint.
nut and any witnesses produced by him, and shall reduce the com-

plaint to writing, and cause the same to be subscribed by the com-
plainant; and if it shall appear that any such offence has been com-

17
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PROCEEDINGS TO PREVENT CRIMES.526

as are necessary to bring the case within the provisions of law, 
issue a warrant to bring the person so charged before the same, or 
some other court or magistrate within the territory, to answer such 
complaint as in other cases.

Sec. 4. If, upon examination of the person charged, it shall appear 
to the court or magistrate, that there is reasonable cause to believe that 
the complaint is true, and that such person may be lawfully demanded 
of the governor, he shall, if not charged with a capital crime, be required 
to recognize with sufficient sureties, in a reasonable sum, to appear 
before such court or magistrate at a future day, allowing a reasonable 
time to obtain the warrant of the executive, and to abide the order of 
the court or magistrate; and if such person shall not so recognize, he 
shall be committed to prison, and be there detained until such day, in 
like manner as if the offence charged had been committed within this 
territory; and if the person so recognizing shall fail to appear according 
to the condition of his recognizance, he shall be defaulted, and the like 
proceedings shall be had as in the case of other recognizances entered 
into before such court or magistrate; but if such person be charged 
with a capital crime, he shall be committed to prison, and there detained 
until the day so appointed for his appearance before the court or mag­
istrate.

Sec. 5. If the person so recognized or committed, shall appear be­
fore the court or magistrate upon the day ordered, he shall be dis­
charged unless he be demanded by some person authorized by the war- 

May be delivered rant of the executive to receive him, or unless the' court or magistrate 
shall see cause to commit him, or to require him to recognize anew, for 
his appearance at some other day and if, when ordered, he shall not so 
recognize, he shall be committed and detained as before provided; 
whether the person so discharged shall be recognized, committed, or 
discharged, any person authorized by the warrant of the executive, 
may at all times, take him into custody, and the same shall be a dis­
charge of the recognizance, if any, and shall not be deemed an escape.

Sec. 6. The complainant in such case, shall be answerable for the 
actual costs and charges, and for the support in prison, of any person 
so committed, and shall advance to the jailor one week’s board, at the 
time of commitment, and so from week to week, so long as such person 
shall remain in jail, and if he fail so to do, the jailor may forthwith dis­
charge such person from his custody.

Wben person 
charged to give re­
cognizance.

When to be com­
mitted.

Forfeiture of recog­
nizance.

When discharged.

utlve, &c.

Complainant liable 
for costs, &c.

*

CHAPTER 112.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF
CRIMES.

Section
3. Magistrate when to Issue warrant.
4- Proceedings upon examinailor, before mag­

istrate.
5. Defendant may have counsel.

Section
1. What officers to cause public peace to be 

kept.
2. Proceedings when complaint is made to 

magistrate.
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Section

15. After commitment, how defendant may be 
discharged.

16. Recognizance to be transmitted to district, 
court.

17. When person may bo ordered to recognize 
without warrant.

IS. Persons carrying offensive weapons, bow 
punished.

19. Suit brought on recognizance.
20. Surely may take and surrender principal In 

recognizance.

Section
6. Defendant when to enter Into recognizance.
7. Defendant when to be discharged.
8. Defendant when to be committed.
9. Defendant when to be discharged.
10. Costs by whom paid.
11. Appeal when allowed*
12. When maglstmte may require witnesses to 

recognize.
13. District court how to proceed upon such 

appeal.
14. When appellant falls to prosecute appeal, 

recognizance to be lu force.

Sec. 1. The judges of the several courts of record, in vacation as 
well as in open court, and all justices of the peace, shall have power to 
cause all laws made for the preservation of the public peace, to be kept, 
and in the execution of that power, may require persons to give secu­
rity to keep the peace, or for their good behavior, or both, in the man­
ner provided in this chapter.

Sec. 2. Whenever complaint shall be made to any such magistrate, Proceedings when 
that any person has threatened to commit an offence against the person toImagistraw.ma 8 
or property of another, the magistrate shall examine the complainant 
and any witness who may be produced, on oath, and reduce such com­
plaint to writing and cause the same to be subscribed by the com­
plainant.

Sec. 3. If upon examination, it shall appear that there is just cause 
to fear that any such offence may be committed, the magistrate shall 
issue a warrant under his hand, reciting the substance of the complaint, 
and requiring the officer to whom it may be directed, forthwith to ap­
prehend the person complained of, and bring him before such magis­
trate or some other magistrate or court, having jurisdiction of the cause.

Sec. 4. The magistrate before whom any person is brought upon proceedings upon
examination before 
magistrate.

What officers to 
cause public peace 
to be kept.

Magistrate when to 
issue warrant.

charge of having made threats as aforesaid, shall as soon as may be, 
examine the complainant and the witnesses to support the prosecution, 
on oath, in the presence of the party charged, in relation to any matters 
connected with such charge, which may be deemed pertinent.

Sec. 5. After the testimony to support the prosecution, the wit­
nesses for the prisoner, if he have any, shall be sworn and examined, 
and he may be assisted by counsel in such examination, and also in the 
cross examination of the witnesses in support of the prosecution.

Sec. 6. If upon examination it shall appear that there is just cause 
to fear that any such offence will be committed by the party complained 
of, he shall he required to enter into a recognizance and with sufficient 
sureties, in such sum as the magistrate shall direct, to keep the peace 
towards all the people of this territory, and especially towards the per­
sons requiring such security, for such term as the magistrate shall 
order, not exceeding six months; but he shall not be ordered to recog­
nize for his appearance at the district court, unless he is charged with 
some offence for which he ought to be held to answer at said court.

Sec. 7. Upon complying with the order of the magistrate, the par­
ty complained of shall be discharged.

Sec. 8. If the person so ordered to recognize shall refuse or neg­
lect to comply with such order, the magistrate shall commit him to the 
county jail during the period for which he was required to give secu­
rity, or until he shall so recognize, stating in the warrant the cause of 
commitment, with the sum and time for which security was required.

Sec. 9. If, upon examination, it shall not appear that there is just 
cause to fear that any such offence will be committed by the party com­
plained of, he shall be forthwith discharged ; and if the magistrate shall

Defendant may 
have counsel.

Defendant when to 
enter into recogni­
zance.

Defendant when to 
be discharged.

Defendant when to 
be committed.

Defendant when to 
be discharged,
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deem the complaint unfounded, frivolous, or malicious, he shall order 
the complainant to pay the costs of prosecution, who shall thereupon be 
answerable to the magistrate and the officer for their fees as fo 
own debt.

or his

Sec. 10. When no order respecting the costs is made by the mag­
istrate, they shall be allowed and paid in the same manner as costs be­
fore justices in criminal prosecutions; but in all cases where a person 
is required to give security for the peace or for his good behavior, the 
magistrate may further order the costs of prosecution or any part there­
of to be paid by such person,' who shall stand committed until such 
costs are paid, or he is otherwise legally discharged.

Sec. 11. Any person aggrieved by the order of any justice of the 
peace requiring him to recognize as aforesaid, may, on giving the se­
curity required, appeal to the district court next to be holden in the 
same county, or that county to which said county is attached for judi­
cial purposes.

Costs by whom paid

Appeal when al­
lowed.

Sec. 12. The magistrate from whose order an appeal is so taken, 
shall require such witnesses as he may think necessary to support the 
complaint, to recognize for their appearance at the court to which ap­
peal is made.

Sec.-13.

When maclslrnle 
may require wit­
ness to recognize

The court before which such appeal is proseouted, may 
affirm the order of the justice or discharge the appellant, or may re­
quire the appellant to enter into a new recognizance, with sufficient 
sureties, in such sum and for such time as the court shall think proper, 
and may also make such order in relation to the costs of prosecution as 
he may deem just and reasonable.

Sec. 14. If any party appealing, shall fail to prosecute his appeal, 
his recognizance shall remain in full force and effect as to any breach of 

zance to be in force, the condition, without an affirmation of the judgment or order of the 
magistrate, and shall also stand as a security for any costs which.shall 
be ordered by the court appealed to, to be paid by the appellant.

Sec. 15. Any person committed for not finding sureties, or refusing 
to recognize as required by the court or magistrate, may be discharged 
by any judge or justice of the peace on giving such security as was re­
quired.

Sec. 16. Every recognizance taken in pursuance of the foregoing 
provision, shall be transmitted by the magistrate to the district court for 
the county, on or before the first day of the next term, and shall be 
there filed of record by the clerk.

Sec. 17. Any person who shall in the presence of any magistrate 
mentioned in the first section of this chapter, or before any court of rec­
ord make an affray, or threaten to kill or beat another, or to commit any 
violence or outrage against his person or property, and every person, 
who, in the presence of such court or magistate, shall contend with hot 
and angry words, to the disturbance of the peace, may be ordered with­
out process or any other proof, to recognize for keeping the peace, and 
being of good behavior, for a term not exceeding six months, and in case 
of a refusal, may be committed as before directed.

Sec. 18. If any person shall go armed with a dirk, dagger, sword, 
pistol or pistols, or other offensive and dangerous weapon, without reas­
onable cause to fear an assault or other injury or violence to his person, 
or to his family, or property, he may, on complaint of any other person 
having reasonable cause to fear an injury or breach of the peace, be re­
quired to find sureties for keeping the peace, for a term not exceeding 
six months, with the right of appealing as before provided.

Sec. 19. Whenever upon a suit brought on any such recognizances, 
the penalty thereof shall be adjudged forfeited, the court may remit such

District court bow 
to proceed upon 

.such appeal.

When appellant 
rails to prosecute 
appeal, recognl-

After commitment, 
how defendant may 
be discharged.

Recognizance to be 
transmitted to dis­
trict court.

When person may 
be ordered to re­
cognize without 
warrant.

Per’c.m carrying 
offensive weapons 
how punished.

Suit brought on re­
cognizance.
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portion of the penalty, on the petition of any defendant, as the circum­
stances of the case shall render just and reasonable.

Sec. 20. Any surety in a recognizance to keep the peace 
good behavior, or both, shall have the same authority and right to take 
and surrender his principal, as if he had been bail for him in a civil case, 
and upon such surrender, shall be discharged and exempt from all lia-
bilit

, or lor Surety mny take
and surrender prin­
cipal In rccognl- 
■zancc.

y for any act of the principal, subsequent to such surrender, which 
tld be a breach of the condition of the recognizance; and the person 

so surrendered may recognize anew, with sufficient sureties, before any 
justice of the peace for the residue of the term, and thereupon shall be 
discharged.

won

CHAPTER 113.

OF ARRESTS.

Section
1. Arrest defined.
2. Arrest how and by whom made.
3- Every person must aid officer In making ar­

rest.
4. Arrest for felony or misdemeanor how made.
ft. Arrest for felony or misdemeanor bow made.
6. Defendant how to be rescrained.
7. Officer must Inform dafendant that he acts 

under authority.
8. Officer may use necessary force.
9. Officer may break outer door to make ar­

rest.
10. Officer may break outer door to make ar­

rest-
11. When officer may arrest person without 

warrant.

SECTION
12. Officer may break open door.
13. Arrest may be made at night.
14. Officer must Inform person of the causo of 

arrest.
15. Person breaking peace to be taken before 

Justice.
16. Offences In presence of magistrate.
17. When private person may arrest person.
18. Must Inform person the cause of arrest.
19. Person making such arrest may break open 

door.
20- Person arrested must be taken before ma­

gistrate.
21. Defendant may be retaken if he escape.
22. Person pursuing mny break open door, &c.

Arrest is the taking of a person into custody, that he may 
be held to answer for a public offence.

Sec. 2. An arrest may be either,
1. By a peace officer under a warrant:
2. By a peace officer without a warrant:
3. By a private person.
Sec. 3. Every person must aid an officer in the execution of a war­

rant, if the officer require his aid, and be present and acting in its exe­
cution.

Sec. 1. Arrest defined.

Arrest how and by 
whom made.

Every person must 
aid officer In ma­
king arrest.

Sec. 4. If the offence charged be a felony, the arrest may be made 
on any day and at any time of the day or night; if it be a misdemean­
or, the arrest cannot be made on Sunday, or at night, unless upon the di­
rection of the magistrate indorsed upon the warrant.

Sec. 5. An arrest is made by an actual restraint of the person of 
the defendant, or by his submission to the custody of the officer.

Sec. 6. The defendant is not to be subjected to any more restraint 
than is necessary for his arrest and detention.

Arrest for felony or 
mledcmeanor how 
made.

Arrest for felony or 
misdemeanor how 
made.

Defendant how to 
be reGtrnlncd.

%
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CRAP. te, 

PllOCEBDINGS TO PREVENT OODISSION 01' ORlllBS. 

CHAPTER XVI. 

PROCEEDINGS TO PREVKNT COKKISSlON OF CBJJIBS. 

8.sa. 1. Certain officers oonaervatora of the public peace. 
2. Proceedings wbeo complaint i1 made to magistrate.
3. .Magistrate when to l11ue warrant.
,. Proceedings on e:umiDMion bekn magiara&e. 
6. Privilege of defeodaoc. 
6. Recognizance, when required.
'1. Defendant, when to be committed. 
8, Diacharge ot defendant; complainant, when to pay coat& 
9. In other caaee, coe&a, how and when paid.

10. Appeal, when allowed. 
11. When mRgistrate may require witnellle8 to recognize. 
12. Proceedings on appeal by district oourt, 
IS. Conaequence or appellan, falling to proaecute appeal .
14. After commitment, defendant may be discharged on giving aecurity�
Iii. Recognizance to bo transmitted to district .court. 
16. Wheo person may be ordered to recognize without warrant. 
l '1. Armed persona, when required to find sured.ea.
18. Sult on �izance. 
19. Suretr mar surrender principal. 

Ktiepln1 I.he SEC. 1. The judges or the several courts of record, in vacation as
peace. well as in open court, and all justices of the peace, shall have power 

to cause all laws made for the preservation of the public peace, to 
be kept, and in the execution of that power, may require persona 
to give 13ecurity to keep thejeace, or for their good behavior, or
both, in the manner provide in this chapter. 

When 111re- SEC. 2. Whenever complaint shall be made to any such magis­
:!:u1':f. t trate, that any peI'80n has threatened to commit an offence against�:9.f' 

�e1: the person or property of another, the magistrate shall examine the
0

• • complainant, and any witness who may be produced on oath, and
. reduce such complaint to writing, and cause the ea.me to be sub­

scribed by the complainant. 
Warran& to SEO. 8. If, upon examination, it shall appear that there· is just 
tuue. cause to fear that such offence may be committed, the magistrate 

shall issue a warrant under his 'and, reciting the substance of the 
complaint, and requiring the officer to whom it may be directed, 
forthwith to apprehend the person complained of, and bring him 
before such · magistrate, or some other magistrate or court having 
jurisdiction of the cause. 

Bnmln&Uon SEO. 4. The magistrate before whom any person is brought upon 
charge of having made threats a.<1 aforesaid, shall, as soon as n;iay 
be, examine the complainant, and the witnesses to support the pros­
ecution, on oath, in the/resence of the party charged, in relation
to any matters connecte with such charge, which may be deemed 
pertinent. 

Prtvne,e or SEO. 5 . .After the testimony to support the prosecution, the wit­
cleffflclan&. nesses for the prisoner, if he have any, shall be sworn.and exam· 

ined, and he may be assisted by counsel in such examination, and 
al99 in �he cross-examination of the witnesses in support of th«, 
prosecution. 

::,oeni;-ben SEC. 6. If, upon examination, it shall appear that there is just
required. cause to fear that any such offence will be committed by the party 

... ............. 
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complained of, he shall be required to enter into recognizance with OBAP.11.
sufficient sureties, in such sum as the magistrate shall direct, to keep 
the pe11ce towards all the people of this territory, and especially · 
towards the person requiring such security, fur such term as the 
magistrate shall order, not exceeding six months ; but he shall not 
be ordered to recognize for his appearance at the district court, 
unless he is charged with some oft'ence for which he ought to be 
held to answer at said court. • 

SEC. 7. If the person so ordered to recognize, shall refuse or ne· w1en  •• be 
glect to comply with such order, the magistrate shall commit him ;i;i�!��­
to the county jail during tbe period for which he was required to 
give security, or until he shall so recognize, stating in tha warrant 
the cause of commitment, with the sum and time for which security 
was required. 

SEO. 8. If, upon examination, it shall not appear that there is Complainant
just cause to fear that any such offence will be committed by the ::: to 11&7
party complained of, he shall be forthwith discharijed; and if the 
magistrate shall deem the complaint unfounded, frivolous or mali· 
cious, he shall order the complamant to pay the costs of prosecution, 
who shall thereupon be answerable to tlie magistrate ana the officer 
for their fees, as for bis own debt. 

SEC. 9. When no order respectin� the costs is made by the ma• eo.t11. 
gietro.te, they shall be allowed and paid in the same manner as costs 
before justices in criminal prosecutions; but in all cases where a 
person is required to give security for the peace, qr for his good be· 
havior, the magistrate may further order the costs of prosecutionl or any part thereof, to be paid by such person, who shall stanel. 
committed until such �sts are paid, or he is otherwise legally dis· 
charged. 
· SEC. 10. Any person aggrieved by the order of any justice of the Appeal.
peace, requiring him to recognize as aforesaid, may, within ton 
days after the decision of the justice, on giving the security re•
quired, appeal to the district court, next to be holden in the same' 
county, or that county to which said county is attached for judicial

P�. The magistrate, from whose order an appeal is to be w1tneaee 

taken, shall require snch witnesses as. he ma;r deem necessary to=�� re·
support the complaint, to recognize for their appearance at the 
court to which appeol is made. 

SEO. 12. The court before which such appeal is prosecuted, may Power ota,;
affirm the order of the justice, or discharge the appellant, or may penate ceu
require the ap{>Cllant to enter into a new recognizance, with suffi-
cient sureties, m such sum and for such time as the court shall 
think proper, and may also make such order in relation to the costs 
of prosecution, as it may deem just and reasonable. 

SEO. 13. If any party appeahng, shall fail to prosecute his appeal, J"amn1 &o
his recognizance shall remain in full force and effect, as to any =�=�

&. 

breach of the condition, without an affirmation of the judgment or 
order of the magistrate, and shall also stand as security for any cost 
which shall be ordered by the court appealed to, to be paid by the 
appellant. 

SEC. 14. Any person committed for not finding sureties, or refus• Dlaobarp or 
ing to recognise as required by the court or magistrate, may be dis- :U:11. oom, 

--- -- --
- ·
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220 ARRESTS. 

osu. tT. charged by any judge or justice of the peace, on giving such secu-
rity as was required. 

�
tun- SEo. lo. Every recognizance taken in pursuance of the fore- .

:' w � going provisions, shall be transmitt.ed by the magistrate to the dis­
llllUed. trict court for the county, on or before the first day of the next 

term, and shall be �here filed of record by the clerk. 
Order 1o re- SEO. 16. Any person, who shall, in the presence of anY" magi& 
:r!::'�: trate mentioned in the" first section of this char.ter, or before any 

court of record, make an affray, or threaten to kill, or beat another, 
or to commit any violence or outrage against his person or prop­
erty, and every person, who, in the presence of such court or·.ma• 
gistrate, shall contend with hot and angry words, to the disturbance 
of ·the peace, may be ordered, without process or any other proof, 
to recognize for keepin$ the peace, and being of good behavior for 
a term not exceeding six months, and in case of a refusal, may be 
committed as before directed. 

Armed t':" SEC. 17. If any person shall go armed with a dirk, dagger, sword,
:::ire: : pistol, or other off'enshre and dangerous weapon, without reasonable 
1114 nreuea. cause to fear an assault, injury, or other violence to his person, or to

his family or prqperty, he may, on complaint of any. other person, 
having reasonable cause to fear an injury, or breach of the peace, 
be required to :find sureties for keeping the peace for a term not 
exceeding six months, with the right of appeal.ing as before pro­
vided. 

sau OIi .re· SEO. 18. Whenever on a suit brought on any such recognizance,
coplll&aoe. the penalty thereof shall be adjudged· forfeited, the court may re­

mit such portion of the penalty on the petition of any defendant, 
as the circumstances of the case shall render just and reasonable. 

Bure� may SEO. 19. Any surety in a recognizance to keep the �ce, or
;�r:c1p:i� for good behaVJor, or both, shall have the same authority and rig�t · 

� take and surrender his principal, (IS if he had been bail tor him 
in a civil case, and upon such surrender, shall be discharged and 
'exempted from all liability for any act of the principal, subsequent 
to such surrender, whioh would be a breach of the condition of the 
recognizance; and the person so surrendered, may recognize anew 

• with sufficient sureties, before any justice of the peace for the resi­
due of the term, and thereupon shall be discharged.

CHAPTER XVII. 

ARRESTS. 

SBC. 1. Arrest defined. 
2. Arreet, bow and b7 whom· made.
3. Every person must a.Id officer in making arreat, ir required.
'- A.rreet for felony and mlademea.nor, when may be made.

6. A.a to what constitutes arrest.
6. Offl.cer may pursue f\lgitlve Into other counties.
'l. When an officer or private person may arrest without warrant.
8. A rre.1t, how made In auch case.
9. Escape and capture of prisoner.

meat. SEC. 1. Arrest is the taking a person into custody, that be may 
be held to answer for a public off'ence. 

........ 

.. ------� -  ------
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,&. )1 111,1 i !i l r11 t i•11 l1111 k l 11g i,urh w1trrnnti1 to l'fl lndc-m n lflt"tl, 
6. l) li,, r u!ll l l un  or 1,1 ·1 1 1 11•rly 1uppo11ed 10 \Ju e-\uluo, fu\.lptl In the 

p011t.1J1,=lon or 1 1 1 1 ,. 111Tu"•�d. 
fl, �umty or Ibo 1"'4"', 
7, Jl:, 1 1 ,  
R, 1-'urr,mlor (Ir b11U.  
u.  &tLt.luweoL ur rrhn lnaJ C'flMI. 

8, INPICTMF.:rilTH .\:en l"t.K,UtJ:fOII, 
10, Orn n,J jl1ror,. 11,1 Chor lZt•d to 11d111 ln l11frr t1RUu1, 
1 1 ,  1''ur 1n nt' \ 11,Uc1 nu•n t.11, t'urmnl uhjP1-"t.iom1 tc, lndlrt111ent

to h, U11\1lu IJefuru Uu, Jury I• 1woru, Au,rnnJ JUl!'h ltl 01a !Jo­
J.nt1Tr1•r, k", 

t� .  1'11rl11111••-' betw,..n wrlt!A'n lnatramouta, na prl/lluced �qd 
)Kl•I I n  llu• l r u l lrtmruL  l\1tlrllll11hh!, 

1 3, Innm\l11rl�I varbauc�• Lutwoen lndlrtmpnt, �od proot 
hl\ l l 1n1h1 hl11, 

u. Maonor �r l")' l nK  tho owao1·,blp or pr<>porly 111 r.a11Ja QI
1u1rlu1 •r" 11.nd Jul n t  uwn,,ra:, 

16. �lau 11or or ch•r�lug fraud, ogalaot parlaura and Jollll 
o"u cm,. 

IU, �laauor or l•ylui proporl7 of c:<,uall••, cllleo, tow111hlp',
oic, 

17, Forms or lndlrtml"lll In en••• or fu111h,g, 1teallar and
emhuazll l li(, nr 11ht!l\ll l lK by f•l111 prtttuQee,.. 

18, Fdrm• lu n tbPr  PIIIM'11, 
Or 

11
.:0!:��� �!:'�r

l
}�r���!�

C
�:�:.rr:r:

Jl
(HrM�rt���!:..a

lJoged 

�. In lndlcfm•:11 Lo1 fur murt.l�r nml n111 1 1.i l lml,(h l 1•r, IUNilU b7 
• hl�h lht> ln/nry w111 lnfllc led n1•ud nut bu i;p1urJilod, 

21, ll�ul11 l <!II or un  l 11 1l ic l n1unt li1r (>l'rJury. �t. 1:;:i\!�l���;tJJ�·:. ��!m�t�:1eol for 1uboruatlon or perJurr, 

�. O,unt1 for rt...e·,•h'ing 11nd shmllnic mny bo JulaW. 
26. ] l'fiUtt 11,nd trl11 I In erhnlnnl rasl!'I. 
�.hi, Prlwu11r11 !'lnndln,t ru uttt. 
�. 1•ro1t¥11 lor'11 nnmu tu lK-1 lndorllfld nn \ha lncll cln1ont. 
�R. lll•Hur.l aolo or uwbo11lum•u\ way be ubarguJ In lho Mme 

lu1llrlm1•n l, 
:t9. Nuth• rm111-qul. 
31), Pl ... ur autn,rur. con,l•t or aulrofola acquit. 

0, VOURT8 OP ralKIX'AL iUR18DICTIOK. 
31, flaurtn (If nwr 1111<1 lnrmtu ,•r, 
3·J. Q �1 1lrh'r 111·�iclu1111. \flu.on c.11u11t111 to be cerUfted to the oyer 

and h•rmlner. PuWl'TP: or lhl" tt•111·t1, 
33, Wrlla or orn>r aud eorl lornrl. 

D OF TU Tl.IA!. 
M. Pl"F'l"Onft nnrfor bnt l nnt tn 1-e plH1•1•d In thr rrlm lnnl hnr, 
:ib, Pl!rito111t hnllch•d for t rttpnc,n to h•\'o a. ropy. of tho hullat• 

SD"nl. 
311, i'orumptory thallung••-

87, C'halleng .. 1,y tho ooa1111onwoal lh. 
3'1, J in,.. 1•h11 1lenM1tll ant tn bQ rnodort("tl, 
30. l(nw ch11ll e11,1:1"fl are to b.t dtt1•rmh1t.d. 

· 40, ur th• trial or peroon, jolul ly lndlcc.d, and Joint ch», 
�� 

..I I ,  Hnw ti1.h•111 may he aWllrdNI 1md JurJea RUD.lmout!d.
,&�, 0( JU l'll!I\ dit IQ\'d lti(!Ue l lnt;JIJU, 
4:C, 01' I h" l•lt1r1• nr frlnl ll( tn•nictlll, 
-44, f l ( f htt 1da1 ,• or t rln l  of 11r1.•1.,,111'FIM1 1Mllbra lhc.- fart. 

· 46, Of 1 h,• 1 1 ln1•e or lr l•I of •n·1•1L.:11rl'"1 arrer Um ri.,• 1 ,  
411, f I f  r,,11:1u lou4 l'lrlkl1,y: or 1,1oi�unlng lo one coun ty, and d�tb 

In 1uiu1 ln•r, 
� • .  c ,( (i,Jr,nlnu• 1!rlklag or pot .. nlug In U1t stat•, and dealll

out of l h1• J1t;1 t4". 
4R, rn,u( uf ,ln'l'nM't torumlt ted nea1r l"(111nty l lnflfl. 
40. Proc,( or 11rTl'l1rtt11 romml l l t'd du1lo,c Jourm•y11. 
f•ll. l'11rl,V l1 1 1 l l t·h•d fhr fi.lony c,r P1lsd1•wea1,1ur pt"Y be f'ound

guh ly  of 11 l h•ntJ•t fn 1?n"1m 1 J  l ht' Rime. 
6 1 ,  l 'unnn5 l rll'd rur rnl11tlttll1V1lDOI' no& t.o be acqu lUcd Sf tM 

OO'l!UrP I 11r11 0�11 t1, )111 r,•J1 1-.:1y, 
6,. l\' l t 1 1 1•111<1•• en l l l lL'II to ro,utu llnn to he rnmpel•ut. 
63, Cun, of d,• f�t,. tn Jury J•f'IH·e. .. JI by ve-nllut, 
6,1, or the- t rln l of prlaonvnl comwhtlK..l. 
6,\, \\' l l u l'111R11 lu fi•rJWr l,•a. 
66, \\' l lnt'Hlt'l'I n,,c to 11tt lmprl110nf'd except In cert.ala NHL 
f,,7, J l l l l/\1  of 1•Xf't1 1 1 1 lm11 aud writ.! of uror aUu11·oJ.. 
68, Wrl llf'n uph,lun• lo lie fth•d, 

:; ���:L l��e�'t":��l1��r:�;,�·r.:.1iir:�e. 
01, Procoedlnp ofl<r olllrwauce or r,,nrMI or Judcmou� 

E. or ccm. 
e,. Power or grand ond pel lt  Jurora onr COiia. 
U.'J, ur \he d1•r .... nd•nt1

, ro11t ... 
6,J, 0( paymunt of ao11,t1 gll!DenJly. 
�. ('...14 whore 1eparato bllla ore pnieuted agduat Join\ 

olfeader1. 
l. GIHU.IIAL PBO'f'JSIONl1 

lMI, lDHDO prl,onol'\I, Jm:, lo fllld Ibo fad of IGSADll:f, :0,,. 
fendnn l  to bu clftlnlnt'd ltJ ruo;lc.k\Y, 

07 . W lum, d1•1imdant la thu nd tnnane upon 11rrn(l!'.Tlmf'nt. 
GR. Where vrhwuer brouHbt up tu bo dl,ieh•rged •p1�·•ro tq 

be h1Mnn, 
C9, J n ,ano d..rrndont lo l>n del lvoNd up lo bl1 frl•uda or lo 

thfl ortit1M1'r11. an a11rur l ly l,"h•JC klv1 •11 • 
 '10, Hnw expNIJC�" II) bu 1tahl In aturh t'AR'I. 
7 1 ,  ('h· l l  1w 1 l1 1 1 111 A1,;sln11t fl1 l 1 1n11,  
'J:t. t:xr.1• 1 1 1 l 1 1n)I 111r0n 1umttut�11 uf rnalltutlou. 
'13, o,1tl 11 w ry. 
'l-1 P.1•nb11r1111 l\f Ft!'pnralP nr Ml1 1 1 Rr)' cnnflnt"nuint. 
','6, �,m lt11 1•r11 uf ai1 J,11rn tf'  or 1- 1 1 1 1 l 11ry COPftu'9111Unt of Jea than. 

On(' yenr, 11ml 11 l 111pl u h111 ,r lt:1 1n 111d11l. 
'i d, £xe1•11 t ln11 11 I n  r11 11\ 1 11 l  rruil·I. 
77. 11lm l l11.ll1111 or 11r11n'1 1U I I01 1M ,  
7H, Fl111•• w bu d,u,.._'11 lo bu pal<I lo the ,tale fur Ibo uro ot

thu coqnty, 

A. PIIOCREDIN<JS TO DETRCT TIIE COlHII8SION OF CRIXll:9,
WarronC• or · 1 .  Tho j 11d goa of tho 811 prem o  cou rt., of the  co11 rt of oyor 11nd torminer 11ml  j nil
arrodl, .t.. delivery, of  the courtH of q1111rtcr eeKKi1 1ne, or an y of them , sh11l l Rnd mny d i rect their

wri t., 11n rl procopts to the RhoriO'H 1md coroners of the sovernl coun ties within t h i s  cu m­
mon we11l th ,  when n eed sh11 l l  be, to t11ke per�one i nd i cted for felm1 ie11, or nlhcr nfl'enc<'�, 

8ubpomQ. 1,elhre them, who m riy d wel l ,  remove or ho roooh•ed in to another coun ty ; nnd i �  Bh11 1 l
e n d  m ny L e  IRwfu l  l o  n n d  for t h e  enid j udges, o r  nny o f  them , to iBsue 11u\Jpoo11 1ls i n tn n n y
cou n ty o f  t h e  com mon weal th, for eu mmoning &nd bringi ng any person to p;h•c 01· iJc 11 co 
in .""Y m 11 ttcr or cauHe bP.ft1re them, or nny of them, nnd to compel obed ienc!'I �II such 
write, preoepte or aubpame.a, by attachment or ot.herwille, and under such pmn11 1rnd 

111:1, ,Ao. SI 11>.rob IIMIO, j 1113, r, L, 08, 
PY•lom by the 13th ...,lion nr tho art of 2'ld A prll 17 11t, 3 Pm,
ll!C/ ; I t  wll l  •l•o be round In  lho punl,h1n1•11 l 1  provld,•d b1 
tl.'�oat 

or 23d April 16�, 10 8w, taO. l\ej!Url ou lhe l'onal 
(11) Thi• , .. !Ion I• tak•u from Iha 13th ucllon or 'the aol or 

,i.i llatch lUOG, & Bm, B:l:I. lwpor\ ou Ibo l'onal Oo<I• 38, 11M 

G I ci 1 g 1t11.,,1H �·  oug e 

JN, Ibid. 1 18', l, Ad 11 11,rob ll!OO, t 1, r. J., t21. 
G B, ,t R, 289, 1 1  B, c R. SO. llrlKh t. I\. 611, 13 S, ,t R. &Ila. 
l R, 467, & K, t',I, 1 A,h, •�• T Am, L, IL 620, 

(b) Thi• ,..tlon oxplaloo tho m .. otng1 of puoral lerm1
f� '/];.,.": �':°" lUllld for th• oalLe of '1Nrll7, lleporl 011 11M 

·;;:J ri :J i l '. ii l  fru r ·1 
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erfmfnal Jifoceuurc.
penalties na other write or Bubpcenne are or ought by law to be granted and awarded; 
and that it shall be lawful for said judges, or any of them, if they see fit to direct such 
writ, precept, summons, suhpconaor attochmenta, to be executed by the sheriff of the 
county in which the same is awarded, wliich said writ, precept, summons or subpoena, 
shull be the sufficient warrant of such sheriff for executing the same throughout this 
commonwealth, os fully and effectually as if directed to, and executed by the sheriff of 
the pnipercounty whore issued: Piooided, That the reasonable expenses of executingexj*ow«. 
such process, when issued on behalf of the commonwealth, shall be paid out of the funds 
of the county where issued; and the expenses of removing any person charged with 
hating committed an offence in one county into another county, or of transporting any 
person charged with having committed any offence in this state from another state into 
this slate for trial, or for conveying any person, after conviction, to the penitentiary, 
ahull be paid out of tho treasury of the county whore the offence is charged to hare boon 
conunitted.(a)

2. Whore any person cliarged with having committed any felony,(6) in any city or Esmim*Into 
county of this commonwenth, shall go or escape into any other county thereof, it shall
and may be lawful for the president, cr any judge of the court of common pleas in the 
county where the said person may be found, to issue bis warrant, authorizing and 
requiring tho sheriff of tne said county, to toko the said person and conduct him to tho 
proper county, where the said felony is alleged to have been committed, the expenses of 
which shall be paid to the said sheriff by the county to which the said person is con­
ducted.(c)

3. In case any person against whom a warrant may bo issued by any judge or BarWugwar- 
alderman of any city, or justice of the peace of any county in this commoqwealth, for r*m. 
any offence there committed, shall escape, go into, reside or be in any other city or 
county out of the jurisdiction of the judge, alderman, justice or justices of the city or
county granting such warrant as aforesaid, it shall and may be lawful for, and it is 
hereby declared to be tho duty of any alderman, justice or juatioes of the city or county 
where such person shall escape, go into, reside or be, upon proof being made, upon oatn 
or affirmation, of the handwriting of the judge, alderman, justice or justices granting 
each warrant, to indorse his or their name or names on such warrant, which shall be 
sufficient outliority to the person or persons bringing such warrant, and to all other 
persons to whom such warrant was originally directed, to execute the some in such other 
city or county, out of the iurisdiolion of the alderman, justice or justices, granting such 
warrant as aforesaid, and to apprehend and carry such offender before the alderman, 
justice or justices who indorsed such warrant, or some other alderman .justice or justices 
of such other city and county where such warrant was indorsed. And in case the offence 
for which such offender shall be so annrohended, shall be bailable in law by an alder­
man or justice of the peace, and such offender shall be willing and ready to give bail for 
his apfearance at tho next court of general jail delivery or quarter sessions, to bs held 
la and for the city and county where the offence was committed, such alderman, justice 
or justices shall and may take such bail for his appearance, in the same manner as the 
alderman or justice of tho pence of the proper city or county might have done; nnd the 
said ulderman, justice or justices of the peace of suoh other city or county so taking bail, 
shall deliver or transmit such recognisance and other proceeding to theolerkof the court 
of general jail delivery or quarter sessions, where such offender is required to appear by 
virtue of such recognisance, and such recojniignnce and other proceedings shall be as 
pood and effectual in law as if the same had been entered into, token or acknowledged 
in the proper county where the offence was committed, and the same proceedings shall 

therein. And in case the offence for which such offender shall be apprehended 
any other city or county, shall not be bailable b law by an alderman or justice of the 
peace, or such offender sliall not give bail for his appearance at the proper court having 
cognisance of his crime, to tlw satisfaction of the alderman or justice before whom he 
shall be brought, then tho constable or other person so apprehending such offender, 
shall carry ana convoy him before one of the aldermen or justioos of the peace of the 
proper city or county where such offence was committed, there to be dealt with according 
to law.(d)

4. No action of trespass, or false imprisonment, or Information, or indictment, MuktratM 
•hull bo brought, sued, commenced, exhibited or prosecuted by any person, against the 
alderman, justice or justices, who shall indorse such warrant, for or by reason of his or STttklunl0- 
their indorsing the same, but suoh person shall be at liberty to bring or prosecute his 
their action or suit against tho alderman or justice who originally granted tho war­
rant.^)

5. When any person shall be accused before a magistrate, upon oath or affirma-W^portlioo
of property

2-19
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be had in RsdotaL
i •

i

orOad.

a ibid. | aa A* n Karob IMO, | a F. L. ««1 4. IMd. I 4. a aid. |a
(а) TH* wUrtn (• eompooed of tio 8(h n«rtlon of tho Mt of only bo wrtitod a odor tho prarliioni of tho •aeooodtoc tootlon. 

22d May 17-22. 1 8ol 13H ( of Um Mill aoctlnn of tbv im4 of 23d Grant 216.
8npt«nifx*r 1791,3 Sia 43 j and of tho 2d Korlon of tho act of (c) Thta oootlon i« Ukon from tho Sd •eetloa of tho Mt of 4th 
23th April 1S40. P. k 406. HU not propoMd to ropoal all tho of April 1607,4 So). 893. Report on the Ponal Cod* 39.
8th eertlno of tho a«-t of 1722. twraiwo part of It equally applko (d) A warrant leauod by a JnoUct of tho p«ac« In ooo county, 
to civil aa well •* criminal procoollngs. R-jwrt on tho I'onal and Indorsed by a JuaUco of another rouoty, charging a naledo- 
G>do 39. 'flio wunty la not llublo for the oupoimo Inrurred In mo*nor to hero boon oommilted In tho oountr whence tho »nw* 
an unrocceaaful attempt to arreata fugitive from JuaUco, who rant laaned, will not JniUfy I he dotaotion of tm 
baa taken rvfugo In another atate. 8 C. 640. J*U of (be county where the warrant wea Indoroed. Grant 218,

(б) TUa doea not extend to mlademvanora; a fugitive charged (e) The 3d and 4th eooUooa are taken rVom tho act of ItKh 
with having commuted a mledemaonor In another oouuty can April 1027,9 8m. 424. Report on tho Penal Ctode 89.

offend*r In tho

-i* Goggle Oi lgli'ai frsi;i
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1upJ>"l't'l lo lion, of tho crime of burglary, robhery or larceny, and the Bl\id magistrl\le 11boll  han 
oo •1:;I•• ,  iHRueil h is  warrant to apprehend Huch perqon or perROllR, or to �eart:11 fur @ud1 good!! AB 
:�� •• ,l�0

1�j hnve been tlcsorihcd, on oath or oflir11 1 11 1 i ,m , .  l 1 1  hn\'0 liccn s tolen p;o111lR, i f  11 1 ,y  11hal l  be 
on• �""""""· f ound in the cuH lody or pnHHes� ion of Ru�h  /lllrH1 1 1 1  or porHons ,  or in the custody or p,:,s, 

BCHRi11n of n.ny o l h or pe rH1 1n  or pcrs1 1n1L, l' nr 1 iM, her nr the i r  0901 ond thQre i� p rolu.1.l , le  . 
CILURc, Rt1 pp11rtc,I by oath or nfli rn111 t iun,  to Hn�ptll't thnt  o lher  p;,>tl<IR, which  mnv  be d i s• 
cnl'cro a l  on H l l uh  HC11roh, arc 11 t, 1 l (• n ,  it Hhn. l l  n 1 1 1J 1 1 1 1 1v  I.Jo l:1w l'u l fur tile 11aitl 11111 11:i"• t rnte to 
di l•ed tho  Hll i i J  p;oni JH to he 11ci1,01J ,  l\llti to RIJUUre t h e  HII I I IC in h is  OIVn CUStrnly, U I J l l'ILIL t-he  
per111 1 1 1 i n  whusu pos11eff� inn the Bnn 10  \fOro f1 1 1 1 1 1 1 l  shn l l  �il'o "u llicier 1t  flll rety tu  prod uce 

Inrontor1, tl , o �11 1 1 1e nt t h o  tune of h iH or her l l' in l .  A rul the � 1 1 iu 11111giMtrnte sl 1 1\l l  fort h w i t h  can�e 
nn i u ,·nn t1 try to he tnken of the  a11i1l p;notlM, nnll �!mi l ti l e  t ho  011 1 1 10 w i th  th e oh•rk of' that 

KollM, 
cnnrt in w h i d 1  the nnuuacu person is  i n t cnuu,I to he pruao,m tc,1, 1111 <l elu, 1 1  J! i l"e puhl io 
nutico i n  t h o  new�pnpers, or utherwi�o hv 111 1 \'0rl iM ing the anm11 in three or more f'u hlio
p l 11 1rn� i n  thl) uity or euu n ty wh1•ro tho olfunco iH l \ 1 1o rgml lo hrl\'C been co1n111 i t 1od ,  Jefore 
tho timu o t' trinl, noting in auch a11\'ert iHement tho s11iu i n 1·en torv, the p1'1'�1 1n  1:hn�ged 

Roatltu\lon. nnil t ime nf t rinl. And i f, on such trinl ,  the o.ocu�o,J pnrty shnlf  !JO nc1 1 u i t 1 1• , I ,  u ni! · no 
other ch1 i n 1 1i 1 1 t  Hlu1 l l  n11 11c11r or suit  be c1 1111 1 1 1onccal, then, ot the exp irat ion of' t hr�
monthM, A1111h p;ornlA sl111 I ho , le l h•ercd to the 1>1uty accu�e.J, nn<.1 he, 8he or 1hev Hho.1 1  be 
d i Huh 11 1·g<'t l ,  11 1 1 1 1  tho oon11 ty he l i 11 lJ le  to the cnNtM of proAeou tion ; hut if he be" ci 1 1 1 ,·icted 
ot' h1rcu 1 1y only,  n.ntl ,  11fter re� t i tn tion made to the ownor n.nd t he  sen tence uf t h e  co1irt 
uei 1 1p;  l'u \ h· cum pl ieu with,  s l l l l l l  cl11 i m  o r ight  in tho rcR idue of the said gn,i<l A, m1tl no 
o ther  sh 11 11 n p pen.r or c ln im the Hn iu p;no,IH, ur ony p<U't uf· them, then it • 1 1 11 1 1  ho lnwfu l, 
no tw i tlrnln n u i n g  the  ch1im ol' the sn.iu p11rty o.ccu�e, 1 , · fo dctniri such goodd fur  t he  term 
ol'  nine munthH ,  to the end th 11t 1111 pcrHons l1 11v i 1 1g nny ch1i u1 the1·oto may l JRve fu ll 
opportu n i ty to 01 1 1 1 10 1 nnd to tho �ntiHfn.ction of tho miu rt., pro1·e thei r 1iroperty i n  them ; 
on which  prm,f the aniu 01vnor or owners, rcMpecti l·ely, elml l  rel'eil·e the  sn,i u g,iods, or 
tho 1•nl u o  thereof, if from their poris lmblo n nture it Hhal l bo1•e been found nl>cl'�Knry to 
nmko s11 le  thereof, u pon po,Y i ng  the rc1Ls1m 11ble ohl\rgeH i ncurr0tl hy the securing t h e  !'&.id 
p;i1 1 1llH 1111 , l  e�tnhl i •h ing tho1r" p rupcrly in  the Bnmo ; Lau t  if no such cl11im shal l he hrought 
nnu duly supported, then the person eu convicted slmll he entit le,! to tho rem11 imlor of 
tho s11i <l µ;11 1 1 , ld, or the val ue lhereuf, in c11se tho 1111me 11h11ll hove been sold ngreel\lily to 

· Whon IO , .. the 11rigi n 1\I i 1wcn t11ry. · B11t i f, upon nn 11Uninder of ln�rglary or robbery, the cc,urt ehnll, 
do1 l lrn,• I  to 11fter due inqu i ry ,  be of op in ion th11t tho eoid goods were not tho property of ffllCh hurglnr
!'::l:.::1'lu�,'.:· or rublier, t h ey Hl1111l hc delh·ercd, top;ether wi th  ll certified oopy of the said im·en lory, to 

the comm i s�i unere of the coun ty, who shnl l  in<.lorse a receipt therefor on the originu.l 
invont,ury, rrp;iH tor the s1iid i n l'ent.ory in n book, and al�o onu�o t.bo s11me to be pulil icly 
advert i �e<.1 ,  p; iv ing notice to a l l  per�onH olniming the snit! goodB lo prove their property 
therein tn tho �nid oommiasionere ; 11ud nn leHs such proof ehiil l  be ma,le wi th in three 
months from the dn.to of snch  ndl'Ortiaoment, the 11aid goods ehKll be publ icly sold, and 
the net m•mcyR 11riR ing from 111rnh s11le nlrnll be pni1t into the county tre1111ury for the use 

Dl•pn,l t lnn of the oommon wonlth : Prueide,J alioay11, 'l.'hot 1f 11,ny olnimant shall nppenr wi th in one 
or prooeedo, ye11r, nn<.l P.ro1·e  his or her property in  the 1111 id goorlR to the satisfaction of the commis­

siouerR, or iu the cnso of dispu te, ahnll obtuin tbe verdict of o jury in favor of �uch claim, 
the e11id claimnnt shall be enti t led to recover, nnd receive from the said com m i Hsiunel'll, 
or treoHurer, the net omount of the moneys pnid as aforc�aid inoo the hands of the 111Ud 
oornniissioners, or by them paid i o oo the treasury of this commonweal th . (1.1 )  

l!q,et7 or lh1 6. I f  any person shall tb renten &he  pernnn of  anolhor to  wound,  k i l l  or de�tr<>y him,
,..ao, or to do h im  nny ho.rrn in person or ostate , (b ) 11nd the person threatened slrn,11 appear 

bllforo n. j ustice uf the rence, and ntto�t, on oath or nffirmntion, that he beliol'es that by 
auch t.l1 renten i n g  he is m d1mgor of being burt in  body or esll\le, such person so threat,. 
en ing oa n furosn. id,  sh,111 be hound over, with oue s11tli�1ent auroty, to appear n.t the ne:i:� 
eessiunN . ( <l) nocurding to lnw, nnd in the meant ime to he of his good behav ior, nncl 
keop tho  pen,ce toworil 1111 c i tizens of this commonwe11l th . (1/ ) If nny per1<on ,  uot bei ng 
an officer on d u ty in the m i l i tary or nnvnl servicu of the etote or of the U n i lcu S 1ntc11, 
shnl l  go nr111 01l wi th I\ d i rk,  dngger, sword or pistol, or other off'eneil'e or tl n,nge1·ous 
won.P.un, wi thout re1U101111ble oauKe to fear an Ms11ult or other inj ury or vip lcnce to hia 
fam i ly, pnrsun or property, he ma:v, on com ploint of "ny person h 11vin g rons1 1n 11b le  unu"e 
to fe111· a brou.oh ol the poaoo Lherefrom, be required to find su ret,y of the peaoo ns 111iire--

Bolt, 
suid . (�) 

7 , In 111 1 oaPes the porty accused, on 011th or affirmntion, of any crime 01· misifomenn or 
"g11inMt �he  ,IMvH, s.luill. be admitted to hail hy one or more eufficieut aurr.tios, to bo mkcn 
!Jof'uro any J U<ll{o, J UHt lCe, moyor, recorder or aldor11111 11 where the otfonco charged hus  
been com m i tted, exoopt suuh perH1>na 11 6  are prec luded from being l>11 i l od h1· t h e  con­
Bti tution of thi11 oommonwealth : (g) l'l'ouided «tso, 'l.'bnl porsonu aoou11ed ns nf1i1·csnill1 t>f 

.. Aol II ll•rob 18801 j 11. P, t. IH, 1, lbkl, I 1, 

8311, 2 !Tnyw.  7�-4. Pro 12 !Jng, l,. & t:q, 402. (,) 'fhlt1 t1u1•llu11 l11 1 1Rrt ly 1 1 1k111 1 rrr un t h,• 111•1 or l'j(I(}. 1 Sm. 6 ; 
tbt1 1111r l l l l on  thur,• tn provM 1•d l,,v 1 h 11' 1<t•r• U1111,  n1t1th1 1,t tha
Uhnl'rt•Bd11r i ly •·nrrylmc 1h•1ul ly w111 1 1a11n. lt1 t 1 1 f r111l ur,•J frt•m un
obvli.,un m.11•1 11titl ly. 111 h,l 1 1 � rn,n1 1hl ly u:cperluncu aud  obe"n "" 
Lion, Jtc11 1nr t un t b11 1 '11 1 1n. l cu,h• au. 

(µ) A Ju111 lre n111y Lnk11 l111ll nru•r c11nui1 l lm1•n t for f rlnl . 6 W,
le ti, :1 14 ,  � I', -IMi, A 11ll 1M.-1• i W,  -15-l, f1 B. T1 H ! ,  I :-im. fl7. n. 
A ro,•u,:11 l.,11. ne11 l nk(l.n 11y n J u:it lc:,, tn nmnrur lh"• 1�111 r):'11 uf 11rron11 .,,...,,11 wni Jud,.., A•tl volJ, C,,111. v, l'blllp•, � U, l:l. Law
&llll(, 3!U, 

() i .; itim; t,· Got ,gle -O r in:1 1 · � 1  rrnm 
THE (lr.'HO STATE UNIVERS!n' 

 

 
RJN Ex. 2 -045

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 52 of 146



I J
'! 

' '1 

. ·--   -   
 

«:rfmfnal UrocelJure. 251 

m u rder or mnnnlnughter, shnll only be ndmi tto,l to hnil by tho e11prcmc cou rl or on o of 
the judges thereof, or u. president or rnrnooil\te lnw judge of n court, of common' plcus : 
persons nccused,  BA 1,fure�_aid, of nrson , rnpe, mny hem, sodomy, buggery, rubhery or 
hu l'�lnry, shull only be l111 1 lnble hy the supreme court, the court of com 111on plons, or 
n1 1 v uf the jud�es thereof, or 11, mnyor or recorder of II c i ty . (a )  

�. All sureties, mt\inpernora, 11.nd  bn i l  in crimi nnl caRe�, whetl1er bound in  rccogn i- �nrrender ot 
FR I I COM for n pnrticuhir mntter or fur n i l  cl 1 11rgos whnt�oo1·er, s l rn l l  I.Jo on t i t lccl to hnyo n. ball, 
].,,d I -piece, duly certified by tho proper ofli,:e1· or per�on be li>re whom or in whoso oflice 
t h �  1·e,mg 1 1 i �n.nce of �uc,h surot.y, mninpei•nors or )lll il sl 1 1\l l be or remain , nnd u pon such 
l , fl i l •p ioce, by themsolvo•, or their t\geu ts, to arrest 1md detnin ,  nnd sunender their pr in• 
l·i pii l » ,  wi th tho l i ke cffcot ns in cnses of bllil in civ i l nctiona ; (//) nnd. euch lmi l-p ieeo  
�ha l l be 1 1  �ullioiont w1\rr1u1 t or  n11th01·i ty f or  the propor sheriff or j 1ii lor to l'Ct:o i i·e t he  
�1 1 i d  pr i nu ipul ,  111\ ll h 1we h im  forthcoming to  nnawor tho mntter or  111 11 t ters n l l egetl n;!:n in�t  
l t i 1 1 1 : l'rotitled, 'l'hnt  nothing herein c<mlnined ahnl l  prevent the porson th it s  11rrested 
0 1 1 , l  d etnined from giv in,g new bnil or sureties for bis n.ppel\rn.nce, who eh11ll have tho 
�1u11e r ight of aurrenrlcr hereinbofore prol' i tlod. ( c ) 

U. In ni l m1�es whore n. peraon shnl l, on the complnint of another, be boun(l hy recoit· SottJomoql 
11 i� 1 , 11co to 11-ppenr, or ahnl l ,  for wn.nt of security,  I.Jo committed, or ehall be ind ioted fur or ,• rlrululll 
n 1 1  n��1111 l t  nnd h11 t te1·y or o ther mia1kme11nor, to tho i nj ury nnd dnmnge of the pnrty """"'" 
com pl11in i 1 1µ;, nnd not olmrged to h1wo been done with intent to commit n felony, or not 

· hcin� 1111 i 11fon1011A crime, nnd fur which there shnll also be a retnedy, by 11etion , if  the 
pnrt.v onmplni n i ng  Rh11 l l  nppe11r before the mngistrnte who mlly bnve tnken recogn isnnee 
or 1ii 111le tl , e commitment, 01• before the court in which the indiotmcn t ahal l ' he, nnd 
111,knowlc,lge to haye recei 1•e<l satisfnction fur such inj u ry and damnge, i t  shall he lnwful 
li , 1• the maµ;iRtrnte, in  his discretion, to dischnrgo the rccogniannc'o wh ich mn.y hiwe !,con 
t tiken fu t• the 11ppe11rance of the defemfont) or in onse of committnl, to d isclrnrgo the 
pri soner, or for tho court ulso where suoh proceedi ng hns been returned to the uourt, in 
thl) i 1· d i s,1roti1m, to order n 110/le pro.,eg11 i to he entered on the ind ictmen t, as tho c11se 
nwy require, upon pnyment uf costs : Prndded, 'l'hnt this n.ct ehn.11 not extend to nny 
11��11Ult  1111 1 1  battery, or other misdemennor, C()mmitted by or on nny officer or min istor 
of j ustice.(d) 

B, INDJCT31'ENTS AND PL&.\DINOS, 
1 0. The forcmnn of nny grnncl jury,  or nny member thereof, ia hereby 1111 thorizcd and Or•nd Jnmr1 

Ptll poworctl to lldlll i n i R I C: th� requ is i te onths or .nflil'l'f:l\li ! tll8 to nny Witness Whoge Dame r�t!,. ��['b�- . 11111 v ho m11rkcd by the ths t r , ct  nttorney on tho b i l l  of m<lit, tmen t. ( e )  
i i .  Evorv ind ic t men t  ahn l l  be deemed and  nrl j uilgcd sufficient n.nd  �ood in lnw which Form or 

cl , n rµ;e� the crime �Ubstnn t i 11 1 ly in the l 11ngunge of the I\Ct of the OHSClll bly prohibi t ing lndlcl111enl9. 
the 1., r ime,  11nd proscribing the pun iRbmcnt, if any such thc1·e be, or, if 11t common lnw, 
fl" pln in ly thl\t tbe m�tu 1·e of the offence ehnrp;ed m»y be ensily understood by the jury. F•rm•t obo  
}: \' Cry object ion to nny  indictment fur nny formal d efect., n pp11rc11t on tho fnco thorcof, t�P�"• 1° 1<hn l l  he inken by den111rrer, or on motion t\1 quMh s11ch in rl ictmont, hefuro tho jury shnl l " c U1eu�
1,e sworn, u1 1d not nftenn1rd ; n.nd evel'y court, before whom any such objection slrnll be Amend· 
tnken for 11ny form"! defect, mny, if it be thought nocosenry, cause the ind ictment to be ::!,���,::,� 
f1 1rt hw i th 11mencled in Ruch pn.rticulnr, by tho clerk or other officer of the court, and .to, ' 
thereupon the trial shall proceed n.s if no such defeat n.ppen.red. (g) 

0. Aol SI llaroh l&JO, I a P. L. ,u. •. Ibid, f 9. 10. Ibid. I 10. 11. Ibid. I n.
(,,, 1'l , 1 101f'ction is a con1tnl"1nl lfln or the nni:t c.ltml'O of the 

a<'l , i1' \ i llf1 1 1. :-tm. Ml ; n ru l  tbu ttn•l wi.•tlon or thtt act or 30th 
,Ap II I �:;!!, I', J,, 3\fK. lt 1 •pnrl on Uio l'trnd Codu 39. 

\I• ' � • . ,. 1 '!". I< JT, l'r. m ,a. 10 .  
� , · ,  Th l t1  11cr• t l<m b t  t11 k t1n rrom thn 3d iwctlnn nf the n.ct of 10th 

A11 r 11 1 :-..J.'i. 11 • I,. HD. lli,pnrt on lhu P1•m1.I r . t:1cl1, 40, 
(,l'I '!'h i" ,i1•r· l l 1.1 1 1 IA rm 1 1;,.;h•n.:lon of 1ho oxi,- t ln� law of U:it 

J i 1 l 1  \lan•h \ Hill), 4 �m. :; HI, Uep11rt on the 1'1m11l Cod11 40, 
( , )  Thb 1� tnl.t•n from th•� l Kt tll'rlhm of tbu itct 6th April 

J fi·.!1i u i:-m, 1 an. 'rlrnt. w l t 11vF>!u•11. w i 1 1 1ee nnnw11 lrnd not l1t•on 
m:1 rl• 1•11 IJJ lh1• d l:-i t rlr.t n t 1orn 1•)' on Lim h l l l  or lmliclmttn t, Wl'rt� 
,-w , ,rn arii l .. x11 1 1 1 l rmd l,y rhu rart'm:u1 or lht! v;rruul Jury ,  111 rmt 
, ,1 1 , 1 d i 1 hJ1 1 111 h1lr ; n t  mor,i, I t  ht Cit J I.V Krouud rvr a b1ollon to 
q 11 : 1 · h. 'J'l l lnri l 1•, 00111 .. 13 f,1·K h11 .• 13-J. 

(',, ) .:,•r l l 1 1nt1 1 1  to :t'.? nM nl l  now, ,mil f\N N'rlnlnly nnt tho 
t'.';.�� ".J!t�"' � 1�t,:� t�r v/;ii:�'i.·:�1 1

�:::::�\\�','��·�:r\.�� �':!1S�d: 1 ,:i�h 
l n !o l 11 1ir,•R In whl,:h l lw l;! l l l l ! y  huv11 1•t-i·n1h•d, by renn, in or Urn 
11 1 1 ) ur,• 1 1 I I >· 1 1 1 1 1" 11..iorml,I,• n h·r·l)' r1•r1 ulr1•rl In lndl1•tm11 11 lfl. J.r0rtl 
1 1 :dr• , r 1 1 111 uf l h� l>t•Ri, n m.\ mu1t� hum11m:, of Hr iv;l l�b JmlJ,;1•11 1 l • · n,; � 1 1 1 r11 NIIIHl rk••d. l )1 11 t J' Ul'h 1 1h•1• 1 l 1·H Wt•ro " l(i'Q\fll lo hu " 
l i l , , i·1 1H 1  1uHI nu \ 1 1 r1 1n \'L• 1 ! 1 ,• 1 11• 11 I n lhu lo.w, n1 1Ll lh1.1 l'Ulm\nl :� trn ... 
t1 111 t.lwr .. uf; lh11t mun! 1 1 1T, • 1 1d 1• r14 t'IH'l1pt.>t1 hy thn t1n..11y 1•nr glv,•n 
1 1 1 t ' :(1• 1 •pl lunA lO fnrl lrll1 1l11 1 t .�. 1hRTI h.)' lh� h111 1 1 1 ft1i;l ,11 tl1m11 or 
l h, ·l r I I I HIICl'Til'I.', nmt lh1,t t ll l l  µ ro.�Hu/ll 1Tln11•n h1 1 1 1 l{(lUO llHpUU· 
l ·  l l l'd , hy r••f\� ,) 1 1  ur lhi'l'lll \l ll fll.'fl ll l l,V 1 1 ir11 1 \ l111 II  'l'hu tl'll.1'011 for" 
r, ... , , .!'1 1 i/l l nµ,-; t h ,i:JO 11uh1 \ l i th.•11 by th11 r.ommou la\f, no dnuhl 
ri 11 , 111• frnrn tlw humnn l ty or t hu J u,Jgo:,, whn, iu r\lh1l l 1 1 l t1 ll'r l 1 11,( 
u. " ,.n tHII I in wh ich thu punbhmnnt of llu11. l b  fnl low,�I nhnu11l 
.. ,,,:ry l'on rh'lh"' �r felony, uuru 1 1 u t nr11Jl ,v clh1pnr;ml. l n  rionr of 
l l r, , , tn hold tho rrown to thu }ltd1·h111 t  rulu!I, 81nru, hf)wtm!r, 
t lu• rl'fi 1r111 of tho  pl!0/11 )nWI', nncJ. tho 1 1 1 11l l\\lpr1rt Joa 1nrnl f1f 

J • 1 1 11 l o1 h 1 11 11 11 l to rrlm 1•,. Mronl lnK to lhu r l 1 1 l r ln,lc n l rt'X'l l,Y nn,1 
d1rn �,,r, l lm  l'r',lt''HI wh ich 1 .. ,1 tn UM n.1l 1 1ptl , 1n nf till'l'U t1 1 1•hn l· 
(' d 1 1 \r , • I I"" !Pt.JI l'1•1Lllt!d 1\11 1 1 wllh lht• c,•�r;n l lun of th0 r1!tU1on, 

t h . t ,•ch 1 1 1 l':ll l l lrt1 l hnm�1• 1 \'11" t1boultJ ho u:tpun !ed frnm our 
l)'Klom. Thu l l lh •uolluo or 1h 11 Ml propo'°" w4•1 14u com-

G 1 �, ... : t .  ,"'l '"· -.. ' . _J  :r,   .   
[! 1 � , . 1 .z .• .. 1 .• , o ..... :rg, e 

ml�•loner, belluvo ,rill bf\ •n olft<IIT• romo<.ly to thl• repr<>ooh or lho common h1w1 'l\'lthout dl•prhlng the l ('('llflt1tl of ftU1 
proJ)f'r prlYlh.l{lf j J l  IM\'i'H him. nt tl 10 put,i,�t of ht., t rlnl, to -
dl!h•rrnlm, ,vlll'l lll'T hn wi l l  q\ltti:t lon t lrn T4•1uvnn<'y of ll lff ft<'<'U• ,11tlo11. or l1iku li..11u11 on U1t1 ml1rll1:1 a f  thu ch11r:u I If 111' t'let·Cn 
tho lnll4!r, n.nd h1 eondnmucd, I bero t1oetnd 1wl r l 11tr D1ornl nor
1�1cnl Otn1\is In pl:'rm ltttng him lo 11r1,to fbrmn l  oxr,•ptlnn ... ,
whh·h, If tlU!!lfl'fl.lnd, nL nn \•arly purlod, "Would ban• l,t•rn
promptly <!'>rrof.·11•,1. · Tho 1 :.! lh  ' 11ml 13th nt.1('f io1 111 11r11 h1t11mlt' l t
to m1•ot. cn51•t1 of frc•qnunt \ll-Curn•nr\•, In whlrh, ral l 1u 1 1;:h 1m
hul lrtnwnt Iii Rl rlrlly rurmnl. )'l•f , owlu;! to 1mm11 11rr.hh1nl 1 1 I  ,: l ip
In H,11 pn1p1m1 t lnn 1 It. Is found uu Urn t rli. l tlr nt tho i,ronri1 tlo
t10L ontlrt·ly tl\lly "W l l h  thu do.�crlptlun or tlrn l r , ,- truuH"n t  f:flt 
Cnr lh lu thu lnd lclPll'nt. or In thu nnmee of JHtr�1111t or pln,·111t
d�!lC'rH11!d Lhor,•ln ,  Ut the hlw H I t  110\Y K l n n d11, w)1n,• wr l t ll't1 
lna tru nrnnt" 4..1t t fflr Iulo I lia g(Rt nf f lH, off1•11rt•, rut. In f11r�'flry,
p.,!i�l 1 1Jt t·otm t i�rft11t mo1 rny, !'ri l ing lo t t i•ry l il'k1•lti, l'lt1111 l l 111.r
t l 1n111 �1·n l ng Jn ttorK, &1•,. lh,•y n r n  rrt1 n ln>tJ lo hl" l'UL tiut In wort.hi 
anct nnurNq t.ho omlt1.>Jl11n 1.1f 11. 111-!uro in nn l n 1ll 1 ' 1 1 1 H'nl 11 1r
f1 1r�11ry IR (n tn1. I n  tho cn11u of Cou1, 11, Ot l h·�pl,•, 7 14, ,t Jt, 41i01 A tnl11tnkc In 1111t'l 1 1 1JK tho onmr1 of " Uurrnll . ' '  wh l,•h tn Ibo
l r 1d l i•tn11,1nt Wfl8 11p1•l let1 u nurrill i ' ' wnR ndj utl,r"d lt\ ln l aOPr
Vlmlkl. 81)1 n. ,·nrla11ro lwt wr••n thu n nnwH or tho  1wrwm1
op;g rh•vod, nnd pl11r"" do,;rri l •l�I In Urn 1 1 1 ,J ldml'nt, n 11tl tha
proof111 lhl!N.'i1r f in tr lu l .  w i l l  u n l l t l o  1h11 th•fnnd11 11 � to rm nrqu lt,.
l11 l ,  on th11 �Mund or tbn ,u11 1l < i r  1111;rt•1•n1 1• n t  bt• lwN1n lhu t1. l l0o
p:llll\ and thu prnlmln, 'Thu Jtrupo� .. , J  K1• c 1 l 1 1n:1 r w l hnrbo lho
ctH1rh tn nml•nd ffll•·h "rttr\ml t•rrorn, tr nl�t•c•ll .. l to ; 1md thn1
l{lrmlrnt l o  n rl nilll tif t1'fh11lcal nh nl l••JI, whlrl l :,ro II r1.1pron�b to tho nLllonnl 1\dm ln t.� lr11 1 lon (1f J1utlre, 'J'htt  H lh  n.nd 1Mb PoOo
llnn11 �voltl lho o:,: lll t l llij" ot•ro.'fl l tJ of r:w l C J ng  fi,r tl1 ,  In lml lrt ..
n11•. 11 l,'1, the nnml'll nf n nm..roufl l 1 1dhhlun.lt1, nwm,r1 c,f prnpt1rlyftol 1 1 1 1 l 1 1u,dy or' frnucl u l 1 t 1 1 l ly lalaon. or 1m1 1 lrl , • 11.:Jy lnJll ri'U or
llvr1troym.l I I t  tr i l l  "11rv1• to N·tl 11cl• lh1.t v 1 1 l umluon11m•c11 nr 11nch
�

l

�:;-��:�
1;11��' �::�r�·r�A��� r,� tf1c:,n

1

,�t � 
1
�{.�h�/

1:,nl�l t'�ll:��/111�1�� 
ouu bunc.lrtu.l ponon» 1..r!J lhu owuar1 or properly Ju -ro.::ard lo 
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STATUTES AT LARGE

A. D. 1870. of the Court of General Sessions for the County. The appellant shall be
Scommitted, to abide the sentence of said Court, until he recognizes to the

State in such reasonable sum, and with such sureties, as the Court re-
quires, with condition tb appear at the Court appealed to, and at any
subsequent term to which the case is continued, if not previously surren-
dered and discharged, and so, from term to term, until the final decree,
sentence or order of the Court thereon; and to abide such final sentence,
order or decree, and not depart without leave; and, in the meantime, to
keep the peace, and be of good behavior.

SEC. 13. All Acts and parts of Acts inconsistent or supplied by this
Act are hereby repealed.

Approved March 1, 1870.

No. 289. AN ACT TO AUTHORIZE TRUSTEES TO INVEST FUNDS IN THE BONDS OF
THE STATE OF SOUTH CAROLINA.

SECTION 1. Be it enacted by the Senate and House of Representatives
of the State of South Carolina, now met and sitting in General Assembly,
and by the authority of the same, That Guardians, Trustees, Administra-
tors, Executors, Probate Judges, and Clerks of Courts, and all other per-
sons holding funds in trust for investment, are hereby authorized to invest
the same in bonds of the State of South Carolina. And they are hereby
relieved from all responsibility for said investment, except for the safe
keeping of the bonds: Provided, That as to officers of the Court, there
be no order of the Court directing a different investment.

Approved March 1, 1870.

No. 290. AN ACT TO Fix THE PER DIEm AND MILEAGE OF THE MEMBERS OF
THE GENERAL ASSEMBLY.

Be it enacted by the Senate and House of Representatives of the State
of South Carolina, now met and sitting in General Assembly, and by the
authority of the same, That the members of the next General Assembly
shall receive the same mileage and per diem as now allowed the members
of the present General Assembly by the provisions of the Constitution of
this State, as ratified by the people on the 14th, 15th and 16th days of
April, 1868.

Approved March 1, 1870.

No. 291. AN ACT TO INCORPORATE THE COmET LIGHT INFANTRY, AND THE
RANDOLPH RIFLEMEN, BOTH OF THE CITY OF CHARLESTON, AND, ALSO,
THE LINCOLN GUARDS, OF SAINT STEPHENS, AND THE SANTEE NA-

TIONAL GUARDS.

SECTION 1. Be it enacted by the Senate and House of Representatives
of the State of South Carolina, now met and sitting in General As-

Corporators. sembly, and by the authority of the same, That Samuel Dickeuon, P. L.
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STATUTES AT LARGE

A. D. 1870. dred dollars, and one per cent. for all sums over that amount; for search
~ for each paper, fifteen cents; for certificate and seal, fifty cents; for copy-

ing papers on file in office, per copy sheet of one hundred words, twenty-
five cents; for final discharge of executor, administrator or guardian,
two dollars; for proceedings in dower, inclusive of all charges, twenty
dollars ; for proceedings in lunacy, inclusive, five dollars.

Approved March 1, 1870.

No. 287. AN ACT TO INcORPORATE THE COOPERS' TRADES-UNION, OF CHARLES-
TON.

SECTION 1. Be it enacted by the Senate and House of Representatives
of the State of South Carolina, now met and sitting in General Assembly,

Corporators. and by the authority of the same, That A. R. Mitchell, A. F. Gregorie,
Edward Jones, James Chapman, and such other persons as may now, or
hereafter shall be, associated with them, are hereby made and declared to
he a body politic and corporate by the name and style of the Coopers'
Trades-Union, of Charleston.

SEC. 2. That said Coopers' Trades-Union, of Charleston, shall have
Powers and succession of officers and members according to its by-laws, and shall

privileges, have power to make by-laws, not repugnant to the laws of the land, and
to have, use and keep a common seal, and the same to alter at will, to
sue and be sued, plead and be impleaded, in any Court in this State. It
is hereby empowered to retain, possess, and enjoy all such property, real
and personal, as it may possess or be entitled to, or which shall hereafter
be given, bequeathed to, or in any manner acquired by it, and to sell,
alien, or transfer the same.

SEc. 3. That this Act shall be a public Act, and continue in force for
the term of twelve years from the date of its ratification.

Approved March 1, 1870.

No. 288. AN ACT TO DEFINE THE CRIM[NAL JURISDICTION OF TRTAL JUSTICES.

SECTION 1. Be it enacted by the Senate and House of Representatives
of the State of South Carolina, now met and sitting in General Assembly,
and by the authortiy of the same, That Trial Justices shall have and ex-
ercise within their respective Counties all the powers, authority and juris-
diction, in criminal cases, hereinafter set forth.

SEc. 2. Trial Justices shall have jurisdiction of all offences which may
Penalties be subject to the penalties of either fine or forfeiture not exceeding one

iotexceeding hundred dollars, or imprisonment in the Jail or Work House not exceed-$100. ing thirty days, and may impose any sentence within those limits, singly or
in the alternative.

SEc. 3. They may punish by fine not exceeding one hundred dollars,
Assault and or imprisonment in the Jail or House of Correction not exceeding thirty

batter)-. days, all assault and batteries, and other breaches of the peace, when the
offence is not of a high and aggravated nature, requiring, in their judg-
ment, greater punishment.

Rioters, &c. SEC. 4. They may cause to be arrested all affrayers, rioters, disturbers
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OF SOUTH CAROLINA.

and breakers of the peace, and all who go armed offensively, to the ter- A. D. 1870.
ror of the people, and such as utter menaces or threatening speeches, or
otherwise dangerous and disorderly persons.

Persons arrested for any of said offences shall be examined by the
Trial Justice before whom they are brought, and may be tried before him,
and, if found guilty, may be required to find sureties of the peace, and Sureties.
be punished within the limits prescribed in Section 2, or, when the
offence is of a high and aggravated nature, they may be committed or
bound over for trial before the Court of General Sessions.

SEc. 5. They shall have jurisdiction of larcenies, by stealing of the Larceny.
property of another, of money, goods or chattels, or any bank note, bond,
promissory note, bill of exchange, or other bill, order or certificate ; or
any book of accounts for or concerning money or goods due, or to become
due, or to be delivered; or any deed or writing containing a conveyance
of land or any other valuable contract in force; or any receipt, release
or defeasance; or any writ, process or public record, if the property sto-
len does not exceed twenty dollars in value.

SEC. 6. They shall have jurisdiction of the offences of buying, receiv- Stolen Goods.
ing or aiding in the concealment of stolen goods or other property, where
they would have jurisdiction of the larceny of the same goods or prop-
erty.

SEC. 7. They shall have jurisdiction of the offences of obtaining prop- False pre
erty by any false pretence, or by any privy or false token, or by any game, tence.
device, slight of hand, pretensions to fortune telling, trick or other means,
by the use of cards or other implements or instruments, where they would
have jurisdiction of" a larceny of the same property, and may punish
said offences the same as larceny.

SEC. 8. They shall cause to be arrested all persons, found within their
Counties, charged with any offence, and persons who, after committing
any offence within the County, escape out of the same; examine into
treasons, felonies, grand larcenies, high crimes and misdemeanors ; and
commit or bind over for trial those who appear to be guilty of crimes or
offences not within their jurisdiction, and punish those guilty of such
offences within their jurisdiction.

SEC. 9. All proceedings before Trial Justices, in criminal cases, shall When pro-
be commenced on information, under oath, plainly and substantially set- coumel.ce to
ting forth the offence charged, upon which, and only which, shall a, war-
rant of arrest issue.

The information may be amended at any time before trial.
All proceedings before Trial Justices shall be summary, or with only

such delay as a fair and just examination of the case requires.
SEC. 10. Every person arrested and brought before a Trial Justice Trial by Jn.

charged with an offence within his jurisdiction, shall be entitled, on de- ry.
roand, to a trial by jury, to be selected in the manner indicated by Sec-
tion 6 of the Act entitled "An Act to provide for the temporary appoint-
ment of Magistrates, and to define their powers and duties," ratified 24th
day of September, A. D. 1868.

SEC. 11. Trial Justices are authorized to issue all necessary processes
to carry their powers into effect, and may exercise all the powers hereto-
fore conferred by law upon Magistrates.

SEC. 12. Every person convicted before a Trial Justice of any offence
whatever, and sentenced, may appeal from the sentence to the next term Appeal.
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10/24/2018 1869-1870 Tenn. Pub. Acts, 2d. Sess., An Act to Preserve the Peace and Prevent Homicide, ch. 13, § 1.

https://law.duke.edu/gunlaws/1870/tennessee/468114/ 1/1

Text: 
That it shall not be lawful for any person to publicly or privately carry a dirk, swordcane, Spanish stiletto, belt or pocket
pistol or revolver. Any person guilty of a violation of this section shall be subject to presentment or indictment, and on
conviction, shall pay a fine of not less than ten, nor more than fifty dollars, and be imprisoned at the discretion of the court,
for a period of not less than thirty days, nor more than six months; and shall give bond in a sum not exceeding one
thousand dollars, to keep the peace for the next six months after such conviction.
Year: 1870
Subject: Carrying Weapons
Jurisdiction: Tennessee

1869-1870 Tenn. Pub. Acts, 2d. Sess., An Act to
Preserve the Peace and Prevent Homicide, ch.
13, § 1.

REPOSITORY OF HISTORICAL GUN LAWS MORE
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            Preventing the Commission of Crimes. [Ch. 153.

for the like offense, he shall be sentenced to be confined in the peni­
tentiary for one year.

26. When any person is convicted of two or more offenses, before 
sentence is pronounced for either, the confinement to which he may 
be sentenced upon the second, or any subsequent conviction, shall 
commence at the termination of the previous terms of confinement. 

Code va., p. sis, 27. When a person is convicted of selling, or offering or exposing 
for sale, at retail, spirituous liquors, wine, porter, ale, or beer, or 
drink of like nature, and it is alleged in the indictment or present­
ment on which he is convicted, and admitted, or by the jury found, 
that he has been before convicted of the like offense, he shall be 
fined as provided in the third section of chapter thirty-two, and may, 
at the discretion of the court, be confined in jail not exceeding six 
months.

28. No criminal prosecution for any felony or misdemeanor shall 
be maintained in the courts of this state against any person for any 
act done in the suppression of the late rebellion ; and it shall be a 
sufficient defense to such prosecution, to show that such act was done 
in obedience to the orders, or by the authority, of any civil or mili­
tary officer of this state, or of the re-organized government of Vir­
ginia, or of the government of the United States; or that said act 
was done in aid of the purposes and policy of said authorities, in 
retarding, checking, and suppressing the said rebellion.

702

Id. a 28.
1 Va. Cas.'151-2.

?29.
10 Gratt. 755.

Acts of 1868, p. 
124, ch. 149, § 1.

CHAPTER CLIII.
FOR PREVENTING THE COMMISSION OF CRIMES.

SEC.
8. Person going armed with deadly weapon,

when required to give recognizance, etc.
9. Affray, etc., in the presence of constable.

10. In presence of justice; duty of justice where
person brought before him, etc.

11. Proceedings where person suspected of un­
lawful retailing of spirituous liquors.

SEC.
1. Conservators of the peace; power to bind to

good behavior.
2. ) fiuty of, on complaint that a crime is iu-
3. / tended.
4. Proceedings when accused appears.
5. Right of accused to appeal.
6. ) Power of court upon such appeal, and when
7. f the accused is committed.

1. Every justice and constable shall be a conservator of the 
Const.art. 7,3 9. peace, within his county. As such conservator, every justice shall
Acts of 1863, p. -
234, ch. 132, g 1.

Code of Va., p.

have power to require from persons not of good fame, security for 
their good behavior for a term not exceeding one year.

2. If complaint be made to any justice, as such conservator, that 
there is good cause to fear that a person intends to commit an offense 
against the person or property of another, he shall examine on oath 
the complainant, and any witnesses who may be produced, reduce 
the complaint to writing, and cause it to be signed by the 

plainant.
3. If it appear proper, such justice shall issue a warrant, reciting 

the complaint, and requiring the person complained of forthwith to 
be apprehended and brought before him or some other justice.

Code Va., p. 817,
2 2.

com-

Id. p. 818,? 3. 
Munf. 458.
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            Ch. 153.] Preventing the Commission of Crimes.

4. When such person appears, if the justice, on hearing the par- Cod©Va.,p. sis, 
ties, consider that there is not good cause for the complaint, he shall2 4‘ 
discharge the said person, and may give judgment in his favor
against the complainant for his costs. If he consider that there is 
good cause therefor, he may require a recognizance of the person 
against whom it is, and give judgment against him for the costs of 
the prosecution, or any part thereof; and, unless such recognizance 
be given, he shall commit him to jail, by a warrant, stating the sum 
and time in and for which the recognizance is directed. The justice 
giving judgment under this section for costs may issue a writ of fieri 
facias thereon, if an appeal be not allowed; and proceedings there­
upon may be according to the two hundred and twenty-seventh sec­
tion of chapter fifty.

5. A person from whom such recognizance is required may, on id. §5. 
giving it, appeal to the circuit court of the county; and in such 
case the officer from whose judgment the appeal is taken shall recog­
nize such of the witnesses as he thinks proper.

6. The court may dismiss the complaint, or affirm the judgment, id.ge. 
and make what order it sees fit as to the costs. If it award costs 
against the appellant, the recognizance which he may have given shall 
stand as a security therefor. When there is a failure to prosecute the . 
appeal, such recognizance shall remain in force, although there be
no order of affirmance. On any appeal the court may require of the 
appellant a new recognizance, if it see fit.

7. Any person committed to jail under this chapter may be dis- id.g?. 
charged by the circuit court, or the judge thereof in vacation, upon 
such terms as may be deemed reasonable.

8. If any person go armed with a deadly or dangerous weapon, id.§s. 
without reasonable cause to fear violence to his person, family, or 
property, he may be required to give a recognizance, with the right
of appeal, as before provided, and like proceedings shall be had on 
such appeal.

9. If any person shall, in the presence of a constable and within id. §9.
1 . 1 no .1 . X 1 t l 1 Ml -Acts of 1863, p.his county, make an affray, or threaten to beat, wound, or kill 231-5,21. 
another, or to commit violence against his person or property; or 
contend with angry words to the disturbance of the peace; or im­
properly or indecently expose his person; or appear in a state of 
gross intoxication in a public place; such constable, as such conser­
vator, may, without warrant or other process, or further proof, 
arrest such offending person and carry him before some justice of the 
township in which such offense is committed, who, upon hearing the 
testimony of such constable and other witnesses, if any are then and 
there produced, if, in his opinion the offense charged be proved, shall 
require the offender to give a bond or recognizance, with security, to 
keep the peace and be of good behavior for a term not exceeding 
one year.

10. If any offense enumerated in the preceding section be com- id. p. 235,2 2.

703

RJN Ex. 2 -052

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 59 of 146



            Inquests upon Dead Bodies.

mitted in the presence of a justice within his county, or the offender 
being brought before him, the commission thereof be proved to his 
satisfaction, he may, besides requiring a bond or recognizance with 
security, as provided in the preceding section, impose a fine upon the 
offender not exceeding five dollars. If such bond or recognizance 
be not then and there given, or such fine be not then and there paid, 
the said justice shall commit the offender to the jail of his county, 
there to remain until such bond or recognizance be given, and such 
fine be paid ; but no imprisonment under this section shall continue 
more than ten days, at the end of which the sheriff or jailor shall 
discharge the prisoner, unless he has been commanded by sufficient 
authority to detain him for some other cause. 

sim 10 Va'’ p' 11* If an7 justice suspect any person of selling, by retail, wine, 
57Clch°6i1865, P’ or ar<^ent spirits, or a mixture thereof, contrary to law ; or of sell­

ing, or offering or exposing for sale, any intoxicating liquor, or 
keeping open any distillery, bar, office, stall, or room in his posses­
sion, or under his control, at which such liquor had theretofore 
usually been sold, or permitting any person to drink any intoxica­
ting liquor at the same, on the day of an election, and within two 
miles of the place of such election, or during the night succeeding 
such day, contrary to the eleventh section of chapter five, such jus­
tice shall summon the person suspected of such offense, and such 
witnesses as he may think proper, to appear before him ; and upon 
the person so suspected appearing, or failing to appear, if the justice, 
on examining the witnesses under oath, find sufficient cause, he shall 
direct the prosecuting attorney for the county to institute a prosecu­
tion against the person so suspected, and shall recognize the material 
witnesses, or cause them to be summoned, to appear at the next term 
of the circuit court of the county. Such justice may also require 
the person suspected to enter into recognizance to keep the peace 
and be of good behavior for a time not exceeding one year. If 
recognizance be given by the person so suspected, the condition 
thereof shall be deemed to be broken, if during the time for which 
it is given, such person shall sell, by retail, wine, or ardent spirits, or 
a mixture thereof, contrary to law, or violate in any particular the 
eleventh section of chapter five.

[Ch. 154.704 .

CHAPTER CLIY.
OF INQUESTS UPON DEAD BODIES.

SEC-
7. Justice to issue warrant for the arrest ot ac­

cused, if not in custody,
8. When deceased a stranger, body to bo buried,

etc.; costs, how paid.
9. Justice may require physicians to attend in­

quest. „ . .
10. Penalty on justice for neglect of duty.
11. Inquest may be taken on Sunday.

SEC.
1. Duty of justice upon being notified of death

by violence, etc.
2. Warrant and summons, how executed.
3. Jury formed ; their oath.
4. How witnesses compelled to attend; how

evidence taken.
5. Inquisition.
6. Inquisition, evidence, etc., returned; wit­

nesses recognized.
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           CRIMINAL CODE.1322

days*imprison- jail nor less than one da)' nor more than ten clays, or both, in the 
nienl' discretion of the court or jury before whom the trial is had.

AN ACT REGULATING THE RIGHT TO KEEP AND BEAR ARMS.12 Aug.. 1870;
tcok effect 12 
Oct.. 1870. Vol.21,
Kroons not to •^IlT’ 6511. [1] If any person shall go into any church or re- 
bear arm-> at pub- ligious assembly, any scliool-room or other place where persons 

are assembled for educational, literary, or scientific purposes, or 
into a ball room, social party, or other social gathering, composed 

ir.ade dangerous. 0f ladies and gentlemen, or to any election precinct on the day 
or days of any election, where any portion of the people of this 
state are collected to vote at any election, or to any other place 
where people may be assembled to muster or to perform any 
other public duty, or any other public assembly, and shall have

Kindsofweapons about his person a bowie-knife, dirk, or butcher-knife, or fire- 
prohibited.

Social in'cr- 
couise and elec­
tions not to be

Art. G512.

arms, whether known as a six-shooter, gun, or pistol of any 
kind, such person so offending shall be deemed guilty of a mis­
demeanor, and on conviction thereof shall be fined in a sum not 
less than fifty or more than five hundred dollars, at the discre­
tion of the court or jury trying the same: Provided, That 
nothing contained in this section shall apply to locations subject 
to Indian depredations: And ■provided further, That this act shall 
not apply to any person or persons whose duty it is to bear arms 
on such occasions in discharge of duties imposed by law.

Fine $50 to $500. 
Notes, 111, 107.

Scalp-lifting 
country except­
ed.
Armed officials.

AN ACT TO REGULATE THE KEEPING AND BEARING OF DEADLY WEAPONS.12 April. 1871; 
took effect 12 
June, 1871. Vol.
21. part 2. p. 25.
Curving arms a 
misdemeanor, 
p inishnblc by 
fine and forfeit­
ure, unless. &c.
Patriots and mili
Art?G5ii<>xc'ept€^’ offense or defense, unless he has reasonable grounds for fearing 

an unlawful attack on his person, and that such ground of 
attack shall be immediate and pressing; or unless having or 
carrying the same on or about his person for the lawful defense 
the state, as a militiaman in actual service, or as a peace officer 
or policeman, shall be guilty of a misdemeanor, and, on convic­
tion thereof, shall, for the first offense, be punished by fine of 
not less than twenty-five nor more than one hundred dollars 
shall forfeit to the county the weapon or weapons so found on or 
about his person; and for every subsequent ofi’ense may, in ad­
dition to such fine and forfeiture, be imprisoned in the county 
jail for a term not exceeding sixty days; and in every case of 
fine under this section the fines imposed and collected shall go 
into the treasury of the county in which they may have been 
imposed : Provided, That this section shall not be so construed 
as to prohibit any person from keeping or hearing arms on his 
or her own premises, or at his or her own place of business, nor 
to prohibit sheriffs or other revenue officers, and other civil 
officers, from keeping or bearing arms while engaged in the dis­
charge of their official duties, nor to prohibit persons traveling 
in the state from keeping or carrying arms with their baggage: 

Legislators not Provided further, That members of the legislature shall not be 
“civilofficers." jnc[lKie(i uncier the term “civil officers” as used in this act.

Art. 6512. [1] Any person carrying on or about his person, 
saddle, or in his saddle-bags, any pistol, dirk, dagger, slung- 
shot, sword-cane, spear, brass-knuckles, bowie-kniie, or any 

. other kind of knife manufactured or sold for the purpose of

Fine $25 to $100 
for first offense.

, and

Imprisonment 
for .second of­
fense.
Notes 111,107.

People at home 
and officials ex­
cepted.

Art. 6513. [2] Any person charged under the first section of 
this act, who may offer to prove, by way of defense, that he was

Art. G512. 
Justification 
must be imraedi-
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            CRIMINAL CODE. 1323

in danger of an attack on his person, or unlawful interference 
with his property, shall he required to show that such danger 
was immediate and pressing, and was of such a nature as to 
alarm a person of ordinary courage; and that the weapon so nmi weapon not 
carried was home openly and not concealed beneath the clothing; conc«alod- 
and if it shall appear that this danger had its origin in a dilfi- impending dan- 
culty first commenced by the accused, it shall not be considered Ber' 
as a legal defense.

Art. (1514. [3] If any person shall go into any church or relig­
ious assembly, any school-room, or other place where persons 
are assembled for amusement, or for educational or scientific Km.T1 ln liUe 
purposes, or into any circus, show, or public exhibition of any so.-ietyprotected 
kin l, or into a ball-room, social party, or social gathering, or cSVii'i'zuu'oS.6 
to any election precinct on the day or days of any election, where 
any portion of the people of this state are collected to vote at 
any election, or to any other place where people may be assem­
bled to muster, or to perform any other public duty, (except as 
may be required or permitted by law,) or to any other public 
assembly, and shall have or carry about his person a pistol- 
or other firearm, dirk, dagger, slung-shot, sword-cane, spear, 
brass-knuckles, bowie-knife, or any other kind of knife manu- 
fa tured and sold for the purposes of offense and defense, unless 
an officer of the peace, he shall be guilty of a misdemeanor, and, 
on conviction thereof, shall, for the first offense, be punished by 
a fine of not less than fifty, nor more than five hundred dollars, Fine$r,otosioo 
and shall forfeit to the county the weapon or weapons so found Indlmp^Son-6' 
on his person ; and for every subsequent offense may, in addition porse*
to such tine and forfeiture, be imprisoned in the county jail for a 
term of not more than ninety days.

Art. 6515. [4] This act shall not apply to nor be enforced in Govcmormay 
any county of the state which may be designated in a proclama- omVrTties byVra;. 
lion of the governor as a frontier county, and liable to incursions lamull0D- 
of hostile Indians.

Art. 6516. [5] All fines collected under the provisions of this 
act shall be paid into the treasury of the county, and appropriated tins'u.-t mustbe 
exclusively to the keeping in repair and maintenance of public count'v
roads, and all weapons forfeited to the county under the provis­
ions of this act shall be sold as may be prescribed by the county 
court, and the proceeds appropriated to the same purpose.

Art. 6517. [6] It shall be the duty of all sheriffs, constables, Peace officers 
marshals, and their deputies, and all policemen and other peace &cr.e8t0 en ers' 
officers, to arrest any person violating the first or third sections 
of this act, and to take such person immediately before a justice 
of the peace of the county where the offense is committed, or be­
fore a mayor or recorder of the town or city in which the offense 
is committed, who shall investigate and try the case without de­
lay. On all such trials the accused shall have the right of a trial a>
by jury, and of appeal to the district court; but, in case of appeal, Appeal bond, 
the accused shall be required to give bond, with two or more good 
and sufficient sureties, in a sum of not less than one hundred, 
nor more than two hundred dollars, if convicted under the first 
section, and in a sum of not less than two hundred, nor more 
than one thousand dollars, if convicted under the third section 
of this act; said bond to be payable to the state of Texas, and Payable to Slate, 
approved by the magistrate, and conditioned that the defendant 
will abide the judgment of the district court that may be rendered

nto and pressing 
danger;

Attending public 
meetings armed 
an ntl' use to bo

, Character of 
arms prohibited.

RJN Ex. 2 -055

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 62 of 146



            
CRIMINAL CODE.1324

in the case; and in case of forfeiture the proceedings thereon 
shall be as is or ma}r be prescribed by law in similar cases; and 
all moneys collected on any bond or judgment upon the same, 
shall be paid over and appropriated as provided in the fifth sec­
tion of this act .

Art. 6518. [7] Any officer named in the sixth section of this 
act who shall refuse or tail to arrest any person whom he is re­
quired to arrest by said section on his own information, or where 
knowledge is conveyed to him of any violation of the first or third 
sections of this act, shall be dismissed from bis office on convic­
tion in the district court, on indictment or information, or by such 
other proceedings or tribunal as may be provided by law, and, in 
addition, shall be fined in any sum not exceeding five hundred 
dollars, at the discretion of the court or jury.

Art. 6519. [8] The district courts shall have concurrent juris­
diction under this act, and it is hereby made the duty of the sev­
eral judges of the district courts of this state to give this act 
especially in charge to the grand juries of their respective counties.

Art. 6520. [9] It is hereby made the duty of the governor to 
publish this act throughout the state; and this act shall take 
effect and be in force from and after the expiration of sixty days 
after its passage.

TITLE XIII.—OF OFFENSES AGAINST PUBLIC POLICY AND ECONOMY. 

CHAPTER I.—ILLEGAL BANKING AND PASSING SPURIOUS MONEY.

AN ACT CONCERNING PRIVATE CORPORATIONS.

Art. 6521. [79] Every such corporation shall semi-annually, 
in the months of July and January, publish in one or morenews- 

nien't'rVr iliiure" PaPers ^ie colinty where such corporation shall have its place 
Arts. of business, a statement, verified by the oath of its president or

secretary, setting forth its actual financial condition, and the 
amount of its property and liabilities, under a penally of five 

now recovered, hundred dollars to the state, to be recovered by indictment 
against the president, cashier, or directors, and shall also de­
posit a copy of said statement, verified as aforesaid, in the office 
ot the secretary of state.

Forfeitare.

Art. 651G.

Art. C517.
Ofnopr failipc to 
arrest to be dis­
charged.
Arts. 0512, 65M.

And fined not 
mare than 8500.

District courts to 
have concurrent 
jurisdiction.

Governor to pub­
lish the act.

Arts. 2035-2038.

2 Dec., 1871; took 
eft'eet from pas­
sage. Vol. 21, part 
3. p 82.
Oiiicers to pub­
lish semi-annual

CHAPTER III.—OF SELLING TO INDIANS.

Art. 6522. [408] If any person shall give or barter, or cause 
to be sold, given, or bartered, any ardent spirits, or any spirit­
uous or intoxicating liquors, or firearms, or ammunition, to any 
Indian of the wild or unfriendly tribes, he shall be fined not less 
than ten nor more than one hundred dollars. Justices ot the 
peace and mayors shall have jurisdiction under this article.

CHAPTER IV.—GAMING.

AN ACT TO AMEND AN ACT ENTITLED “AN ACT TO ADOPT AND ESTAB­
LISH A PENAL CODE FOR THE STATE OF TEXAS,” APPROVED AUGUST 
26, A. D. 1856, AND TO REPEAL AN ACT ENTITLED “AN ACT TO AMEND 
ARTICLES 412 AND 418 OF AN ACT TO ADOPT AND ESTABLISH A PE­
NAL CODE FOR THE STATE OF TEXAS,” APPROVED DECEMBER 16, A.

D. 1863.
Art. 6523. [412] If any person shall keep or exhibit, for the 

purpose of gaming, any gaming table or bank, of any name or

Arts. 2043.

31 Aus.. 1806.
A t. 0347 for cap­
tion.
Selling liquor to 
Indians.

Who may pun­
ish.

1! May. 1S71; 
tcoU effect from 

Vol. 21,passage.

Keeping a gam­
ing table or bank 
punished.
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THE COMPILED

LAWS OF WYOMING
INCLUDING ALL Till.;

Laws in force in said Territory at the close ov ' 
tub Fourth Session of the Legislative AsjBMiitV C'f said

t *
TkKRITORV, TOGETLiEK WITH SUCH LAW&- 0^ TEET t STATES

AS ARE APPLICABLE TO SAID TERRITORY; ALSO ^ fi.«E-M 4DE WITH 
tilOUX AND ShOSHONR TRIBES OP INDIANSIS TUP YEAR

1868; with a Synopsis op the Pre-EmpItA^*^ Home­
stead and Mining Laws of the L'Ni'rt®’'States.

i

THE

f

PUBLISHED BY AUTHORITY OF THE \VV OK THE FOURTH LEGISLATIVE ASSEMBLY OP 
. said territory; ENTITLED

‘•AN ACT TO COMPILE AND PUBLISH THE LAWS OF WYOMING IN ONE VOLUME."

J. R. WHITEHEAD, Supkrjntendent of Compilation.

H. GLAFCKE:
LEADER STEAM BOOK AND JOU PRINT, CHEYENNE, WYOMING

1876.
uK

eDiflWzdd by
C.

RJN Ex. 2 -057

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 64 of 146



852 Fire Arms, [Chap. m.

Chapter §2.
An Act to Prevent the Carrying: of Tire Arms and Other Deadly Weapons.

Be it enacted by the Council and House of Representatives of the 
Territory of Wyoming:

carryingwea- Section. 1. That hereafter it shall be unlawful for any reai- 
ciS" town*1 or dent of any city, town or village, or for any one not a resident of 
prohfbito5l.lte' any city, town or village, in said Territory, but a sojourner 

therein, to bear upon his person, concealed or openly, any fire 
arm or other deadly weapon, within the limits of any city, town or
village.

Sec. 2. That if an 
village of Wyoming 
existence of tnis act o 
bear upon his person any fire arm or other deadly weapon, he or 
she, shall be deemed to be guilty of a violation of the provisions 
of this act and shall be punisned accordingly.

Sec. 3. Any person violating any of the provisions of this act 
shall be deemed guilty of a misdemeanor, and upon conviction 

• thereof, shall bo punished by a fine of not less than five dollars nor 
more than fifty dollars, and, in the default of the payment of any 
fine which may be assessed against him, shall be imprisoned in the 
county jail for not less than five days nor more than twenty days.

Sec. 4. This act shall take effect and be in force from and after 
its passage.

Approved, December 2nd, 1875.

y person not a resident of any town, city or 
Territory, shall, after being notified of the 
y a proper peace officer, continue to carry or

Non - resident 
to be first no­tified.

Violation of this act a mis­
demeanor.

Penalty.

In force.

GoogleDigitized by
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CRIMES AND PUNISHMENT. 495 

(2430) § 6. Every person who, with intent to extort any Chap. 25. 
money or other p~~perty from another? sends to any pcrs~n any Sending 

letter or other wntmg, whether subscribed .. or not, expressrng or threatening lct­

implying, or adapted to imply, any threat, such as is specified in tcr. 

the second section of t h is article, is punishable in the same man-
ner as if such money or property were actually obtained by mcanc; 
of such threat. 

(2431) § 7. Every person who unsuccessfully attempts by means A11emp1ini: to 

of any verbal threat such as is specified in the second section of export money: 

this article, to extort money or other property from another is 
gu ilty of a misdemeanor. 

ARTICLE 47.-CONCEALED WEAPONS. 

SECTION. 
1. Prohibited weapons enumerated. 
2. Same. 
3. Minors. 
4. Public officials, when privil<!ged. 
5. Arms, when lawful to carry. 

SECTION. 
6. Degree of punishment. 
7. Public buildings and gatherings. 
8. Intent of persons carrying weapons. 
9. Pointing weapon nt another. 

10. Violnlion of certain sections. 

(2432) § 1. It shall be unlawful for any person in the T erri- Prohibited 

tory of Oklahoma to carry concealed on or about his person sad- weaponsenu· ' mcratcd. 

dle, or saddle bags, any pistol, revolver, bowie knife, dirk, dagger, 
slung-shot, sword cane, spear, metal knuckles, or any other kind 
of knife or instrument manufactured or sold for the purpose of de­
fense except as in this article provided. 

(2433) § 2. It shall be unlawful for any person in the Terri-
tory of Oklahoma, to carry upon or about his person any pistol, Same. 

revolver, bowie knife, dirk knife, loaded cane, billy, metal knuckles, 
or any other offensive or defensive weapon, except as in this arti-
cle provided. 

(2434) § 3 . It shall be unlawful for any person within this Minors. 

Territory, to sell or give to any minor any of the a rms or weapons 
designated in sections one and two of this article. 

(2435) § 4 . Public officers while in the discharge of their PuhlicC?fficials, 

d · h •I • f h • } J • I f l when privlegcd. ut1es or w 1 e gorng ram t cir iomes. to t 1e1r p ace o c uty, or 
returning therefrom, shall be permitted to carry arms, but at no 
other time and under no other circumstances: Provided, ltowcver, 
That if any public officer be found carrying such arms while under 
the influence of intoxicating drinks, he shall be deemed gui lty of 
a violation of this article as though he were a private person. 

(2436) § 5 . Persons shall be permitted to carry shot-guns or Arms, when 
'fl f th f h · } • h · d f k'll lawful to carry. rt es or e purpose o untmg, rnv111g t e m repa1re , or or ·1 -

ing animals, or for the purpose of using the same in public muster 
or military· drills, or while travelling or removing from one place 
to another, and not otherwise. 

(2437) § 6 . Any person v iolating the provisions of any one of D~grceor 
the foregoing sections, shal1 on the first conviction be adjudged punishment. 

guilty of a misdemeanor and be punished by a fine of not less than 
twenty-five dollars nor more t han fifty dollars, or by imprison-
ment in the county jail not to exceed thirty days or both at the 
discretion of the court. On the second and every subsequent <;:011-
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CRIMES AND PUNISHMENT. 

Chap. 25. viction, the party offending shall on conviction be fined! not less 
than fifty dollars nor m0re than two hundred and fifty dollars or 
be imprisoned in tht> county jail not less than thirty days nor 
more than three months or both, at the discretion of the court. 

(2438) § 7. It shall be unlawful for any person, except a peace 
in~~·~~~~~:~~~- officer, to carry into any church or. religious assembly, any school 
ings. room or other place where persons are assembled for public wor­

ship, for amusement, or for educational or scientific purposes, or 
into any circus, show 'or public exhibition of any kind, or into any 
ball room, or to any social party or social gathering, or to any elec­
tion, or to any place 'vhere intoxicating liquors are sold, or to any 
political convention, or to any other public assembly, any of the 
weapons designated in sections one and two of this article.· 

.(2439) § 8. It shall be unlawful for any person in this Terri­
Intcnt or per- tory to carry or wcarr any deadly weapons or dangerous in­

sons carrying strument whatsoever, openly or secretly, with the intent or for the \veapons. 
avowed purpose of injuring his fellow man. 

. . (2440) § D. It shall be unlawful for any person to point any 
Pomtmg • d 1 } } l 

weapons at :111- pistol or any other ead y weapon w 1et 1er oaded or not, at 
other I • h ' l ' · any ot 1er person or persons eit er 111 anger or ot 1erw1se .. 

(244 I) § 10. Any person violating the provisions of section 
sc~\~~~~~:c.~.' seven, eight or nine of this article; shall on conviction, be pu11ish­

ed by a fine of not less than fifty dollars, nor more than five hun­
dred and shall be imprisoned in the county jail for not less than 
three not more than twelve months. 

Punishment 
for false imper· 
son:1tio11. 

ARTICLE 48.-FALSE PERSONATION AND CHEATS. 

SECTION. 
1. False impersonation, punishment for. 
2. False impersonation and receiving 

money. 
3. Personating officers nud others. 
4. Unl(\.wful wearing of grand army bndge. 
5. Fines, how pa.id. 
6. Obtaining property under false pre -

tenses. 

SECTION, 
7. False representation of chari table pur­

poses. 
8. Falsely representing ban king cor­

porations. 
9. Using false check . 

10. Holding mock auction. 

(2442) § 1.. Every person who falsely personates another, and 
in such assumed character, either: 

First. Marries or pretends to marry, or to sustain the mar­
riage relation toward another, with or without the connivance of 
such other person; or, · 

Second. Becomes bail or surety for any party, in any proceed­
ing whatever, before any court or officer authorized to take such 
bail or surety; or, 

Third. Subscribes, verifies, publishes, acknowledges or proves, 
in the name of another person, any written instrument, with in­
tent that the same may be delivered or used as true; or, 

Fourth. Does any other act whereby, if it were done by the 
person falsely personated, he might in any event become liable to 
any suit or prosecution, or to pay any sum of money, or to incur 
any charge, forfeiture or· penalty, or whereby any benefit might 
accrue to the party personating, or to any other person. 
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CRIMINAL LAW.4

LIII.-CARRYING WEAPONS.

SErCTION S.CTION
1907. Of what kind prohibited; exceptions. 1911. Justices failing to proceed against offenders,
1908. weapons excepted, how to be carried; unlaw. how punished.

ful carrying a misdemeanor. 1912. Officer failing to make arrest, how punished.
1909. Sale of weapons a nisdemcanor; exception. 1913. In what courts offenders to be prosecuted.
1910. Unlawful sale or carrying, how punished.

SECTION 1907. Any person who shall wear or carry in any manner what-
ever as a weapon any dirk or bowie knife, or a sword, or a spear in a cane,
brass or metal knucks, razor, or any pistol of any kind whatever, except such
pistols as are used in the army or navy of the United States (jjj), shall be
guilty of a misdemeanor. Provided, that officers whose duties require them
to make arrests, or to keep and guard prisoners, together with the persons sum-
moned by such officers to aid them in the discharge of such duties, while
actually engaged in such duties, are exempted from the provisions of this act.
Provided, furtler, that nothing in this act be so construed as to prohibit any
person from carrying any weapon when upon a journey dr upon his own
premises (i).

SEc. 1908. Any person, excepting such officers or persons on a journey
and on their premises as are mentioned in section 1907, who shall wear or carry
any such pistol as is used in the army or navy of the United Statet, in any
manner except uncovered and in his hand, shall be deemed guilty of a mis-
demeanor (kkk).

SEc. 1909. Any person who shall sell, barter or exchange, or otherwise dis-
pose of, or in any manner furnish to any person, any dirk or bowie knife, or a
sword or a spear in a cane, brass or metal knucks, or any pistol of any kind
whatever, except such as are used in the army or navy of the United States,
and known as the navy pistol, or any kind of cartridge for any pistol, or any
person who bhall keep any such arms or cartridges for sale, shall be guilty of a
misdemeanor.

SEc. 1910. Any person convicted of a violation of any of the provisions
of this act shall be punished by a fine of not less than fifty nor more than two
hundred dollars.

SEC. 1911. Any justice of the peace in this state, who, from his own
knowledge or from legal information, knows, or has reasonable grounds to
believe, any person guilty of a violation of the provisions of this act, and
shall fail or refuse to proceed against such person, shall be deemed guilty of a
non-feasance in office, and, upon conviction thereof, shall be punished by the
same fine and penalty provided in section 1910, and shall be removed from
office (*).

SEc. 1912. Any officer in this state whose duty it is to make arrests, who
may have personal knowledge of any person carrying arns contrary to the pro-

(JJJ) See 1i'ilson v. Satue, 33--557; Holland v,. Stale, Ib., 560.
(*) An indictment need not negative the exceptions. Walker v. State., 35-386,
(kkk) Secs. 1907 and 1908 are not unconstitutional. llale v. State, 3---561.
(*) See State io. Graham, 38-519.

[CIIA. 45.
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BACKGROUND 

 

On January 16, 2013, President Obama announced a plan to reduce gun violence in the United 

States.  This plan included 23 executive actions, one of which called on the Department of 

Justice to prepare a report analyzing information on lost and stolen guns and to make that report 

widely available to law enforcement.  The following report was generated by ATF in response to 

the President’s directive.  The report gives an overview, for calendar year 2012, of the lost and 

stolen gun file entries in the National Crime Information Center (NCIC), and of the lost and 

stolen firearm reports submitted by Federal Firearms Licensees (FFLs) to ATF.  This report will 

be updated and published annually. 

 

Lost and stolen firearms pose a substantial threat to public safety and to law enforcement.  Those 

that steal firearms commit violent crimes with stolen guns, transfer stolen firearms to others who 

commit crimes, and create an unregulated secondary market for firearms, including a market for 

those who are prohibited by law from possessing a gun.  Moreover, thieves and illicit traffickers 

often obliterate the serial numbers of stolen firearms so that if a stolen firearm is later recovered 

by law enforcement, it cannot identified as stolen or traced to the original purchaser.  Lost 

firearms pose a similar threat.  Like stolen firearms, they are most often bought and sold in an 

unregulated secondary market where law enforcement is unable to trace transactions.   As a 

result, when a lost or stolen gun is later recovered from a crime scene, tracing (which only 

identifies the original manufacturer, the licensed dealer who sold the firearm, and the original 

purchaser) will not provide a direct link to the perpetrator of the crime. 

 

While law enforcement is keenly aware that lost and stolen firearms represent a substantial 

public safety problem, the scope of the problem is difficult to quantify.  Several factors impair 

ATF’s ability to determine accurately the number of firearms lost and stolen from private 

citizens each year.  Reporting by law enforcement is voluntary, not mandatory, and thus the 

statistics in this report likely reveal only a fraction of the problem.  Additionally, even where 

state and local law enforcement are consistently reporting statistics, many states do not require 

private citizens to report the loss or theft of a firearm to local law enforcement in the first place.  

As such, many lost and stolen firearms go entirely unreported.  Moreover, even if a firearm is 

reported as lost or stolen, individuals often are unable to report the serial number to law 

enforcement because they are not required to record the serial number or maintain other records 

of the firearms they own for identification purposes.  As a result, many lost and stolen firearms 

enter secondary and illicit markets with their status undocumented and undetectable. 

 

ATF’s accounting of firearms lost or stolen from FFLs is more accurate.  In 1994, Congress 

enacted requirements that FFLs report the theft or loss of any firearm from their inventories to 

both ATF and local police within 48 hours of discovery.  This mandatory reporting requirement 

accounts for lost inventory and allows law enforcement to respond expeditiously to thefts from 

FFLs.  Most often, these reports provide law enforcement with serial numbers and reliable 

descriptions.  This information is closely managed to ensure that whenever law enforcement 

recovers a firearm lost by or stolen from a federally-licensed dealer, the recovery data is 

promptly provided to ATF and local authorities.  In the case of theft, this information assists in 

the identification, apprehension, and prosecution of the thieves. 
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METHODOLOGY 

 

Firearms lost or stolen by private individuals 

 

To determine the number of firearms reported lost or stolen by private individuals in 2012, ATF 

consulted the FBI NCIC Gun File.  The NCIC Gun File was developed to assist law enforcement 

agencies in communicating the theft, loss, and recoveries of firearms through a shared database 

and communications system.  As noted above, however, the statistical value of the database is 

limited.  Not all firearm thefts and losses are reported to law enforcement and, while virtually 

every law enforcement agency in the United States has access to NCIC, not all law enforcement 

agencies enter into the Gun File the firearm theft, loss, and recovery information reported to 

them.  

 

FBI provided NCIC Gun File data to ATF on January 24, 2013.  The data consists of counts of 

law enforcement entries made in 2012 into the NCIC Gun File regarding lost and stolen guns.  

This is raw data that has not been substantively reviewed by the FBI, has not been screened for 

duplicates or other data entry issues, and does not account for firearms that were subsequently 

found or recovered. 

 

Firearms lost or stolen from FFLs 

 

Federal Firearms Licensees (FFLs) are required to report lost and stolen firearms within 48 hours 

of observed loss/theft, and that information is entered into ATF’s Firearms Tracing System.
1
  To 

determine the number of firearms reported as Federal Firearms Licensee Thefts/Losses in 2012, 

ATF conducted queries of the Firearms Tracing System on January 23, 2013.  The fact that an 

FFL reports a firearm lost in a specific calendar year, however, does not necessarily mean that 

the firearm was physically lost in that calendar year.  Inventory reconciliations conducted as part 

of the ATF inspection process (or conducted by an FFL independent of the ATF inspection 

process) often reveal that firearms taken into inventory by an FFL in years prior to the 

reconciliation are unaccounted for in the FFL’s records in the year of inventory.  Although some 

of these firearms may have been transferred to lawful purchasers, they are reported as lost 

because the FFL has not accounted for the disposition of the firearm in their business records.  In 

these instances, the year of actual loss may not be known and is reported in the year that the 

inventory was conducted. 

 

 

 

 

 

 

 

 

                                                 
1
ATF’s National Tracing Center maintains FFL theft/loss reports in accordance with Title 18, United States Code 

Section 923(g)(6). ATF Firearms Trace Data Disclaimer- Public L. No. 112-55, Consolidated and Further 

Continuing Appropriations Act of 2012, Sec. 516: Firearms submitted for tracing are not entered into the tracing 

system for purposes of determining which types, makes or models of firearms are used for illicit purposes. Traced 

firearms do not constitute a random sample and should not be considered representative of the larger universe of all 

firearms used by criminals, or any subset of that universe. 
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SUMMARY OF FINDINGS 

 

In 2012, NCIC received reports reflecting 190,342 lost and stolen firearms nationwide. Of those 

190,342 lost and stolen firearms reported, 16,667 (9% of the total reported) were the result of 

thefts/losses from FFLs.  Of the 16,667 firearms reported as lost or stolen from a FFL, a total of 

10,915 firearms were reported as lost.  The remaining 5,762 were reported as stolen.  

 

Texas was the top state for total firearms reported lost and stolen in 2012, with 18,874 firearms, 

which was 10% of all firearms reported lost or stolen in the country.  Pennsylvania was the top 

state for firearms reported lost or stolen from a FFL in 2012 with 1,502 firearms, which was 9% 

of all firearms reported lost or stolen from a FFL in that year.  Pistols were the most common 

type of firearm reported stolen from a FFL in 2012 with 3,322 reported, while rifles were the 

most common type of firearm reported lost from a FFL in 2012 with 4,068 reported. 

  

RJN Ex. 3 -004

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 73 of 146



 

 

5 of 10                    6/17/13 

 

LOST/STOLEN FIREARMS ENTERED INTO NCIC 
 

The five states with the greatest number of firearms reported lost or stolen in 2012, as reflected 

by NCIC entries, were as follows: 

 

 

STATE 

TOTAL 

FIREARMS 

REPORTED 

AS 

LOST/STOLEN 

IN NCIC 

TEXAS 18,874 

GEORGIA 12,906 

FLORIDA 12,571 

CALIFORNIA 10,639 

NORTH CAROLINA 9,320 

 

Table 1- provides a breakdown of the NCIC Gun File Entries of Lost or Stolen Firearms, 

arranged in alphabetical order by state: 

 

NCIC Lost or Stolen Firearms by State 

 

STATE 

TOTAL FIREARMS 

REPORTED AS 

LOST OR STOLEN 

IN NCIC 

NUMBER OF 

FIREARMS 

REPORTED AS 

STOLEN IN 

NCIC 

NUMBER OF 

FIREARMS 

REPORTED AS 

LOST IN NCIC 

        

ALABAMA 6,084 5,989 95 

ALASKA 717 646 71 

ARIZONA 5,431 5,175 256 

ARKANSAS 4,091 4,049 42 

CALIFORNIA 10,639 10,114 525 

COLORADO 2,609 2,575 34 

CONNECTICUT 974 811 163 

DELAWARE 344 337 7 

FLORIDA 12,571 11,756 815 

GEORGIA 12,906 12,602 304 

GUAM 0 0 0 

HAWAII 148 141 7 

IDAHO 1,087 959 128 

ILLINOIS 3,302 3,302 0 

INDIANA 4,774 4,728 46 

IOWA 922 903 19 

KANSAS 1,788 1,762 26 
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KENTUCKY 3,719 3673 46 

LOUISIANA 5,163 5,073 90 

MAINE 450 429 21 

MARYLAND 1,964 1,895 69 

MASSACHUSETTS 690 686 4 

MICHIGAN 4,962 4,542 420 

MINNESOTA 1,353 1,303 50 

MISSISSIPPI 3,439 3,378 61 

MISSOURI 4,662 4,539 123 

MONTANA 911 852 59 

NEBRASKA 670 662 8 

NEVADA 2,288 2,089 199 

NEW HAMPSHIRE 435 426 9 

NEW  JERSEY 1,604 1,562 42 

NEW MEXICO 2,198 2,143 55 

NEW YORK 2,839 2,387 452 

NORTH CAROLINA 9,320 8,940 380 

NORTH DAKOTA 273 268 5 

OHIO 6,860 6,782 78 

OKLAHOMA 4,695 4,683 12 

OREGON 2491 2,367 124 

PENNSYLVANIA 6,566 6,268 298 

PUERTO RICO 837 739 98 

RHODE ISLAND 226 222 4 

SOUTH CAROLINA 5,839 5,718 121 

SOUTH DAKOTA 314 308 6 

TENNESSEE 6,101 5,996 105 

TEXAS 18,874 18,435 439 

UTAH 1,185 1,055 130 

VERMONT 298 284 14 

VIRGIN ISLANDS 22 20 2 

VIRGINIA 4,062 3,926 136 

WASHINGTON 5,053 4,857 196 

WASHINGTON DC  7,324 7,165 159 

WEST VIRGINIA 1,966 1,957 9 

WISCONSIN 1,944 1,882 62 

WYOMING 358 300 58 

GRAND TOTALS 190,342 183,660 6,682 

 

 

For an interactive map reflecting this data, please click here. 
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FIREARMS THAT WERE LOST OR STOLEN FROM A FFL 

 

The five states with the greatest number of firearms reported lost or stolen from FFLs in 2012 

were as follows:  

 

STATE 

NUMBER OF 

FIREARMS 

REPORTED 

AS FFL 

THEFT/LOSS 

PENNSYLVANIA 1,502 

TEXAS 1,263 

MARYLAND 984 

NEW YORK 775 

GEORGIA 738 

 

 

Table 2- provides a breakdown of ATF Federal Firearms Licensee Theft/Loss reports, arranged 

in alphabetical order by state: 

 

 

ATF FFL Theft/Loss by State 

 

STATE 

FFL THEFT 

/LOSS 

TOTALS 

FFL 

THEFT 

TOTALS 

 FFL 

 LOSS 

TOTALS 

        

ALABAMA 350 231 119 

ALASKA 57 11 46 

ARIZONA 391 201 190 

ARKANSAS 300 132 168 

CALIFORNIA 636 298 338 

COLORADO 362 109 253 

CONNECTICUT 152 4 148 

DELAWARE 30 28 2 

FLORIDA 719 233 486 

GEORGIA 738 389 349 

GUAM 6 0 6 

HAWAII 0 0 0 

IDAHO 348 6 342 

ILLINOIS 370 282 88 

INDIANA 240 148 92 

IOWA 377 58 319 
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STATE 

FFL THEFT 

/LOSS 

TOTALS 

FFL 

THEFT 

TOTALS 

 FFL 

 LOSS 

TOTALS 

KANSAS 155 54 101 

KENTUCKY 303 48 255 

LOUISIANA 130 107 23 

MAINE 223 23 200 

MARYLAND 984 98 886 

MASSACHUSETTS 416 197 219 

MICHIGAN 369 295 74 

MINNESOTA 169 88 81 

MISSISSIPPI 592 148 444 

MISSOURI 461 161 300 

MONTANA 99 13 86 

NEBRASKA 284 6 278 

NEVADA 57 12 45 

NEW HAMPSHIRE 28 7 21 

NEW  JERSEY 2 0 2 

NEW MEXICO 494 111 383 

NEW YORK 775 99 676 

NORTH CAROLINA 687 192 495 

NORTH DAKOTA  27 23 4 

OKLAHOMA 240 72 168 

OREGON 95 17 78 

PENNSYLVANIA 1,502 191 1,311 

PUERTO RICO 1 1 0 

RHODE ISLAND 68 15 53 

SOUTH CAROLINA 299 210 89 

SOUTH DAKOTA 28 1 27 

TENNESSEE 208 101 107 

TEXAS 1,263 688 575 

UTAH 177 8 169 

VERMONT 45 17 28 

VIRGIN ISLANDS 4 0 4 

VIRGINIA 272 116 156 

WASHINGTON 200 14 186 

WASHINGTON DC  0 0 0 

WEST VIRGINIA 155 77 78 

WISCONSIN 157 120 37 

WYOMING 131 20 111 

GRAND TOTALS 16,677 5,762 10,915 

 

For an interactive map reflecting this data, please click here. 
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Table 3- provides a breakdown of firearms reported lost or stolen by FFLs in 2012 by theft/loss 

type, arranged in alphabetical order by state: 

 

FFL Lost/Stolen Weapons by State, Type 
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Table 4- provides a breakdown of firearms reported lost or stolen by FFLs in 2012 by theft/loss 

type, arranged by firearm type: 

 

Firearm Types for FFL Thefts/Losses 
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SHARE THIS:

AB-144 Firearms. (2011-2012)

Assembly Bill No. 144

CHAPTER 725

An act to amend Sections 7574.14 and 7582.2 of the Business and Professions Code, and to amend

Sections 16520, 16750, 16850, 25595, and 25605 of, to add Sections 626.92, 16950, 17040, 17295,

17512, and 25590 to, and to add Chapter 6 (commencing with Section 26350) to Division 5 of Title 4 of

Part 6 of, the Penal Code, relating to firearms.

[ Approved by Governor October 09, 2011. Filed with Secretary of State
October 09, 2011. ]

LEGISLATIVE COUNSELʹS DIGEST

AB 144, Portantino. Firearms.

Existing law, subject to certain exceptions, makes it an offense to carry a concealed handgun on the person or in
a vehicle, as specified. Existing law provides that firearms carried openly in belt holsters are not concealed within
the meaning of those provisions.

This bill would establish an exemption to the offense for transportation of a firearm between certain areas where
the firearm may be carried concealed, or loaded, or openly carried unloaded, as specified.

Existing law prohibits, with exceptions, a person from possessing a firearm in a place that the person knows or
reasonably should know is a school zone, as defined.

This bill  would additionally exempt a security guard authorized to openly carry an unloaded handgun and an
honorably retired peace officer authorized to openly carry an unloaded handgun from that prohibition.

Existing law, subject to certain exceptions, makes it an offense to carry a loaded firearm on the person or in a
vehicle while in any public place or on any public street in an incorporated city or in any public place or on any
public street in a prohibited area of unincorporated territory.

The bill would, subject to exceptions, make it a misdemeanor to openly carry an unloaded handgun on the person
or openly and exposed in a motor vehicle in specified public  areas and would make it  a misdemeanor with
specified penalties to openly carry an exposed handgun in a public place or public street, as specified, if the
person at the same time possesses ammunition capable of being discharged from the handgun, and the person is
not in lawful possession of the handgun, as specified.

Existing law makes it a misdemeanor for any driver or owner of a motor vehicle to allow a person to bring a
loaded firearm into the motor vehicle in a public place, as specified.

This  bill  would expand the scope of  that  crime to include allowing a person to bring an open and exposed
unloaded handgun into the vehicle, as specified.
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By creating a new offense, and expanding the scope of existing crimes, this bill would impose a state-mandated
local program.

The bill would make conforming and nonsubstantive technical changes.

The California Constitution requires the state to reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority  Appropriation: no  Fiscal Committee: yes  Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 7574.14 of the Business and Professions Code is amended to read:

7574.14. This chapter shall not apply to the following:

(a) An officer or employee of the United States of America, or of this state or a political subdivision thereof, while
the officer or employee is engaged in the performance of his or her official duties, including uniformed peace
officers employed part time by a public agency pursuant to a written agreement between a chief of police or
sheriff and the public agency, provided the part-time employment does not exceed 50 hours in any calendar
month.

(b) A person engaged exclusively in the business of obtaining and furnishing information as to the financial rating
of persons.

(c) A charitable philanthropic society or association incorporated under the laws of this state that is organized and
duly maintained for the public good and not for private profit.

(d) Patrol special police officers appointed by the police commission of any city, county, or city and county under
the express terms of its charter who also under the express terms of the charter (1) are subject to suspension or
dismissal after a hearing on charges duly filed with the commission after a fair and impartial trial, (2) must be not
less than 18 years of age nor more than 40 years of age, (3) must possess physical qualifications prescribed by
the commission, and (4) are designated by the police commission as the owners of a certain beat or territory as
may be fixed from time to time by the police commission.

(e) An attorney at law in performing his or her duties as an attorney at law.

(f) A collection agency or an employee thereof while acting within the scope of his or her employment, while
making an investigation incidental to the business of the agency, including an investigation of the location of a
debtor or his or her property where the contract with an assignor creditor is for the collection of claims owed or
due or asserted to be owed or due or the equivalent thereof.

(g) Admitted insurers and agents and insurance brokers licensed by the state, performing duties in connection
with insurance transacted by them.

(h) Any bank subject to the jurisdiction of the Commissioner of Financial Institutions of the State of California
under Division 1 (commencing with Section 99) of the Financial Code or the Comptroller of Currency of the United
States.

(i) A person engaged solely in the business of securing information about persons or property from public records.

(j) A peace officer of this state or a political subdivision thereof while the peace officer is employed by a private
employer to engage in off-duty employment in accordance with Section 1126 of the Government Code. However,
nothing herein shall exempt such a peace officer who either contracts for his or her services or the services of
others as a private patrol operator or contracts for his or her services as or is employed as an armed private
security officer. For purposes of this subdivision, “armed security officer” means an individual who carries or uses
a firearm in the course and scope of that contract or employment.

(k) A retired peace officer of the state or political subdivision thereof when the retired peace officer is employed
by a private employer in employment approved by the chief law enforcement officer of the jurisdiction where the
employment takes place, provided that the retired officer is in a uniform of a public law enforcement agency, has
registered with the bureau on a form approved by the director, and has met any training requirements or their
equivalent as established for security personnel under Section 7583.5. This officer may not carry an unloaded and
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exposed handgun unless he or she is exempted under the provisions of Article 2 (commencing with Section
26361) of Chapter 6 of Division 5 of Title 4 of Part 6 of the Penal Code, and may not carry a loaded or concealed
firearm unless he or she is exempted under the provisions of Sections 25450 to 25475, inclusive, of the Penal
Code  or  Sections  25900  to  25910,  inclusive,  of  the  Penal  Code  or  has  met  the  requirements  set  forth  in
subdivision (d) of Section 26030 of the Penal Code. However, nothing herein shall exempt the retired peace officer
who contracts for his or her services or the services of others as a private patrol operator.

(l) A licensed insurance adjuster in performing his or her duties within the scope of his or her license as an
insurance adjuster.

(m) Any savings association subject to the jurisdiction of the Commissioner of Financial Institutions or the Office
of Thrift Supervision.

(n) Any secured creditor engaged in the repossession of the creditor’s collateral and any lessor engaged in the
repossession of leased property in which it claims an interest.

(o) A peace officer in his or her official police uniform acting in accordance with subdivisions (c) and (d) of Section
70 of the Penal Code.

(p) An unarmed, uniformed security person employed exclusively and regularly by a motion picture studio facility
employer who does not provide contract security services for other entities or persons in connection with the
affairs of that employer only and where there exists an employer-employee relationship if that person at no time
carries or uses any deadly weapon, as defined in subdivision (a), in the performance of his or her duties, which
may include, but are not limited to, the following business purposes:

(1) The screening and monitoring access of employees of the same employer.

(2) The screening and monitoring access of prearranged and preauthorized invited guests.

(3) The screening and monitoring of vendors and suppliers.

(4) Patrolling the private property facilities for the safety and welfare of all who have been legitimately authorized
to have access to the facility.

(q) An armored contract carrier operating armored vehicles pursuant to the authority of the Department of the
California Highway Patrol or the Public Utilities Commission, or an armored vehicle guard employed by an armored
contract carrier.

SEC. 2. Section 7582.2 of the Business and Professions Code is amended to read:

7582.2. This chapter does not apply to the following:

(a) A person who does not meet the requirements to be a proprietary private security officer, as defined in
Section 7574.1,  and is  employed exclusively  and regularly  by any employer  who does  not  provide  contract
security services for other entities or persons, in connection with the affairs of the employer only and where there
exists an employer-employee relationship if that person at no time carries or uses any deadly weapon in the
performance of his or her duties. For purposes of this subdivision, “deadly weapon” is defined to include any
instrument or weapon of the kind commonly known as a blackjack, slungshot, billy, sandclub, sandbag, metal
knuckles, any dirk, dagger, pistol, revolver, or any other firearm, any knife having a blade longer than five inches,
any razor with an unguarded blade and any metal pipe or bar used or intended to be used as a club.

(b) An officer or employee of the United States of America, or of this state or a political subdivision thereof, while
the officer or employee is engaged in the performance of his or her official duties, including uniformed peace
officers employed part time by a public agency pursuant to a written agreement between a chief of police or
sheriff and the public agency, provided the part-time employment does not exceed 50 hours in any calendar
month.

(c) A person engaged exclusively in the business of obtaining and furnishing information as to the financial rating
of persons.

(d)  A  charitable  philanthropic  society  or  association  duly  incorporated  under  the  laws  of  this  state  that  is
organized and maintained for the public good and not for private profit.

(e) Patrol special police officers appointed by the police commission of any city, county, or city and county under
the express terms of its charter who also under the express terms of the charter (1) are subject to suspension or
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dismissal after a hearing on charges duly filed with the commission after a fair and impartial trial, (2) must be not
less than 18 years of age nor more than 40 years of age, (3) must possess physical qualifications prescribed by
the commission, and (4) are designated by the police commission as the owners of a certain beat or territory as
may be fixed from time to time by the police commission.

(f) An attorney at law in performing his or her duties as an attorney at law.

(g) A collection agency or an employee thereof while acting within the scope of his or her employment, while
making an investigation incidental to the business of the agency, including an investigation of the location of a
debtor or his or her property where the contract with an assignor creditor is for the collection of claims owed or
due or asserted to be owed or due or the equivalent thereof.

(h) Admitted insurers and agents and insurance brokers licensed by the state, performing duties in connection
with insurance transacted by them.

(i) Any bank subject to the jurisdiction of the Commissioner of Financial Institutions of the State of California
under Division 1 (commencing with Section 99) of the Financial Code or the Comptroller of Currency of the United
States.

(j)  A  person engaged solely  in  the  business  of  securing  information  about  persons  or  property  from public
records.

(k) A peace officer of this state or a political subdivision thereof while the peace officer is employed by a private
employer to engage in off-duty employment in accordance with Section 1126 of the Government Code. However,
nothing herein shall exempt a peace officer who either contracts for his or her services or the services of others
as a private patrol operator or contracts for his or her services as or is employed as an armed private security
officer. For purposes of this subdivision, “armed security officer” means an individual who carries or uses a firearm
in the course and scope of that contract or employment.

(l) A retired peace officer of the state or political subdivision thereof when the retired peace officer is employed by
a private employer in employment approved by the chief law enforcement officer of the jurisdiction where the
employment takes place, provided that the retired officer is in a uniform of a public law enforcement agency, has
registered with the bureau on a form approved by the director, and has met any training requirements or their
equivalent as established for security personnel under Section 7583.5. This officer may not carry an unloaded and
exposed handgun unless he or she is exempted under the provisions of Article 2 (commencing with Section
26361) of Chapter 6 of Division 5 of Title 4 of Part 6 of the Penal Code, and may not carry a loaded or concealed
firearm unless he or she is exempted under the provisions of Article 2 (commencing with Section 25450) of
Chapter 2 of Division 5 of Title 4 of Part 6 of the Penal Code or Sections 25900 to 25910, inclusive, of the Penal
Code or has met the requirements set forth in subdivision (d) of Section 26030 of the Penal Code. However,
nothing herein shall exempt the retired peace officer who contracts for his or her services or the services of others
as a private patrol operator.

(m) A licensed insurance adjuster in performing his or her duties within the scope of his or her license as an
insurance adjuster.

(n) Any savings association subject to the jurisdiction of the Commissioner of Financial Institutions or the Office of
Thrift Supervision.

(o) Any secured creditor engaged in the repossession of the creditor’s collateral and any lessor engaged in the
repossession of leased property in which it claims an interest.

(p) A peace officer in his or her official police uniform acting in accordance with subdivisions (c) and (d) of Section
70 of the Penal Code.

(q) An unarmed, uniformed security person employed exclusively and regularly by a motion picture studio facility
employer who does not provide contract security services for other entities or persons in connection with the
affairs of that employer only and where there exists an employer-employee relationship if that person at no time
carries or uses any deadly weapon, as defined in subdivision (a), in the performance of his or her duties, which
may include, but are not limited to, the following business purposes:

(1) The screening and monitoring access of employees of the same employer.

(2) The screening and monitoring access of prearranged and preauthorized invited guests.

(3) The screening and monitoring of vendors and suppliers.
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(4) Patrolling the private property facilities for the safety and welfare of all who have been legitimately authorized
to have access to the facility.

(r) The changes made to this section by the act adding this subdivision during the 2005–06 Regular Session of
the Legislature shall apply as follows:

(1) On and after July 1, 2006, to a person hired as a security officer on and after January 1, 2006.

(2) On and after January 1, 2007, to a person hired as a security officer before January 1, 2006.

SEC. 3. Section 626.92 is added to the Penal Code, to read:

626.92. Section 626.9 does not apply to or affect any of the following:

(a) A security guard authorized to openly carry an unloaded handgun pursuant to Chapter 6 (commencing with
Section 26350) of Division 5 of Title 4 of Part 6.

(b) An honorably retired peace officer  authorized to openly carry an unloaded handgun pursuant to Section
26361.

SEC. 4. Section 16520 of the Penal Code is amended to read:

16520. (a) As used in this part, “firearm” means any device, designed to be used as a weapon, from which is
expelled through a barrel, a projectile by the force of any explosion or other form of combustion.

(b) As used in the following provisions, “firearm” includes the frame or receiver of the weapon:

(1) Section 16550.

(2) Section 16730.

(3) Section 16960.

(4) Section 16990.

(5) Section 17070.

(6) Section 17310.

(7) Sections 26500 to 26588, inclusive.

(8) Sections 26600 to 27140, inclusive.

(9) Sections 27400 to 28000, inclusive.

(10) Section 28100.

(11) Sections 28400 to 28415, inclusive.

(12) Sections 29010 to 29150, inclusive.

(13) Sections 29610 to 29750, inclusive.

(14) Sections 29800 to 29905, inclusive.

(15) Sections 30150 to 30165, inclusive.

(16) Section 31615.

(17) Sections 31705 to 31830, inclusive.

(18) Sections 34355 to 34370, inclusive.

(19) Sections 8100, 8101, and 8103 of the Welfare and Institutions Code.

(c) As used in the following provisions, “firearm” also includes any rocket, rocket propelled projectile launcher, or
similar  device  containing  any  explosive  or  incendiary  material  whether  or  not  the  device  is  designed  for
emergency or distress signaling purposes:
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(1) Section 16750.

(2) Subdivision (b) of Section 16840.

(3) Section 25400.

(4) Sections 25850 to 26025, inclusive.

(5) Subdivisions (a), (b), and (c) of Section 26030.

(6) Sections 26035 to 26055, inclusive.

(d) As used in the following provisions, “firearm” does not include an unloaded antique firearm:

(1) Subdivisions (a) and (c) of Section 16730.

(2) Section 16550.

(3) Section 16960.

(4) Section 17310.

(5) Chapter 6 (commencing with Section 26350) of Division 5 of Title 4.

(6) Sections 26500 to 26588, inclusive.

(7) Sections 26700 to 26915, inclusive.

(8) Section 27510.

(9) Section 27530.

(10) Section 27540.

(11) Section 27545.

(12) Sections 27555 to 27570, inclusive.

(13) Sections 29010 to 29150, inclusive.

(e) As used in Sections 34005 and 34010, “firearm” does not include a destructive device.

(f) As used in Sections 17280 and 24680, “firearm” has the same meaning as in Section 922 of Title 18 of the
United States Code.

(g) As used in Sections 29010 to 29150, inclusive,  “firearm” includes the unfinished frame or receiver of  a
weapon that can be readily converted to the functional condition of a finished frame or receiver.

SEC. 5. Section 16750 of the Penal Code is amended to read:

16750. (a) As used in Section 25400, “lawful possession of the firearm” means that the person who has possession
or custody of the firearm either lawfully owns the firearm or has the permission of the lawful owner or a person
who otherwise has apparent authority to possess or have custody of the firearm. A person who takes a firearm
without the permission of the lawful owner or without the permission of a person who has lawful custody of the
firearm does not have lawful possession of the firearm.

(b) As used in Article 2 (commencing with Section 25850), Article 3 (commencing with Section 25900), and
Article 4 (commencing with Section 26000) of Chapter 3 of Division 5 of Title 4, and Chapter 6 (commencing with
Section 26350) of  Division 5 of  Title  4,  “lawful  possession of  the firearm” means that  the person who has
possession or custody of the firearm either lawfully acquired and lawfully owns the firearm or has the permission
of the lawful owner or person who otherwise has apparent authority to possess or have custody of the firearm. A
person who takes a firearm without the permission of the lawful owner or without the permission of a person who
has lawful custody of the firearm does not have lawful possession of the firearm.

SEC. 6. Section 16850 of the Penal Code is amended to read:

16850.  As used in Sections 17740, 23925, 25105, 25205, and 25610, in Article 3 (commencing with Section
25505) of Chapter 2 of Division 5 of Title 4, and in Chapter 6 (commencing with Section 26350) of Division 5 of
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Title 4, “locked container” means a secure container that is fully enclosed and locked by a padlock, keylock,
combination lock, or similar locking device. The term “locked container” does not include the utility or glove
compartment of a motor vehicle.

SEC. 7. Section 16950 is added to the Penal Code, to read:

16950. As used in Chapter 6 (commencing with Section 26350) of Division 5 of Title 4, a handgun shall be deemed
to be carried openly or exposed if the handgun is not carried concealed within the meaning of Section 25400.

SEC. 8. Section 17040 is added to the Penal Code, to read:

17040. As used in Chapter 6 (commencing with Section 26350) of Division 5 of Title 4, “public place” has the same
meaning as in Section 25850.

SEC. 9. Section 17295 is added to the Penal Code, to read:

17295. For purposes of Chapter 6 (commencing with Section 26350) of Division 5 of Title 4, a handgun shall be
deemed “unloaded” if it is not “loaded” within the meaning of subdivision (b) of Section 16840.

SEC. 10. Section 17512 is added to the Penal Code, to read:

17512. It is a misdemeanor for a driver of any motor vehicle or the owner of any motor vehicle, whether or not the
owner of the vehicle is occupying the vehicle, to knowingly permit any other person to carry into or bring into the
vehicle a firearm in violation of Section 26350.

SEC. 11. Section 25590 is added to the Penal Code, to read:

25590. Section 25400 does not apply to, or affect, the transportation of a firearm by a person if done directly
between any of the places set forth below:

(a) A place where the person may carry that firearm pursuant to an exemption from the prohibition set forth in
subdivision (a) of Section 25400.

(b) A place where that person may carry that firearm pursuant to an exemption from the prohibition set forth in
subdivision (a) of Section 25850, or a place where the prohibition set forth in subdivision (a) of Section 25850
does not apply.

(c) A place where that person may carry a firearm pursuant to an exemption from the prohibition set forth in
subdivision (a) of Section 26350, or a place where the prohibition set forth in subdivision (a) of Section 26350
does not apply.

SEC. 12. Section 25595 of the Penal Code is amended to read:

25595. This article does not prohibit or limit the otherwise lawful carrying or transportation of any handgun in
accordance with the provisions listed in Section 16580.

SEC. 13. Section 25605 of the Penal Code is amended to read:

25605. (a) Section 25400 and Chapter 6 (commencing with Section 26350) of Division 5 shall not apply to or
affect any citizen of the United States or legal resident over the age of 18 years who resides or is temporarily
within this state, and who is not within the excepted classes prescribed by Chapter 2 (commencing with Section
29800) or Chapter 3 (commencing with Section 29900) of Division 9 of this title, or Section 8100 or 8103 of the
Welfare and Institutions Code, who carries, either openly or concealed, anywhere within the citizen’s or legal
resident’s place of residence, place of business, or on private property owned or lawfully possessed by the citizen
or legal resident, any handgun.

(b) No permit or license to purchase, own, possess, keep, or carry, either openly or concealed, shall be required
of any citizen of the United States or legal resident over the age of 18 years who resides or is temporarily within
this state, and who is not within the excepted classes prescribed by Chapter 2 (commencing with Section 29800)
or Chapter 3 (commencing with Section 29900) of Division 9 of this title, or Section 8100 or 8103 of the Welfare
and Institutions Code, to purchase, own, possess, keep, or carry, either openly or concealed, a handgun within
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the citizen’s or legal resident’s place of residence, place of business, or on private property owned or lawfully
possessed by the citizen or legal resident.

(c) Nothing in this section shall be construed as affecting the application of Sections 25850 to 26055, inclusive.

SEC. 14. Chapter 6 (commencing with Section 26350) is added to Division 5 of Title 4 of Part 6 of the Penal
Code, to read:

CHAPTER  6. Openly Carrying an Unloaded Handgun
Article  1. Crime of Openly Carrying an Unloaded Handgun

26350. (a) (1) A person is guilty of openly carrying an unloaded handgun when that person carries upon his or her
person an exposed and unloaded handgun outside a vehicle while in or on any of the following:

(A) A public place or public street in an incorporated city or city and county.

(B) A public street in a prohibited area of an unincorporated area of a county or city and county.

(C) A public place in a prohibited area of a county or city and county.

(2) A person is guilty of openly carrying an unloaded handgun when that person carries an exposed and unloaded
handgun inside or on a vehicle, whether or not on his or her person, while in or on any of the following:

(A) A public place or public street in an incorporated city or city and county.

(B) A public street in a prohibited area of an unincorporated area of a county or city and county.

(C) A public place in a prohibited area of a county or city and county.

(b) (1) Except as specified in paragraph (2), a violation of this section is a misdemeanor.

(2) A violation of subparagraph (A) of paragraph (1) of subdivision (a) is punishable by imprisonment in a county
jail not exceeding one year, or by a fine not to exceed one thousand dollars ($1,000), or by both that fine and
imprisonment, if both of the following conditions exist:

(A)  The  handgun  and  unexpended  ammunition  capable  of  being  discharged  from that  handgun  are  in  the
immediate possession of that person.

(B) The person is not in lawful possession of that handgun.

(c) (1) Nothing in this section shall preclude prosecution under Chapter 2 (commencing with Section 29800) or
Chapter 3 (commencing with Section 29900) of Division 9, Section 8100 or 8103 of the Welfare and Institutions
Code, or any other law with a penalty greater than is set forth in this section.

(2) The provisions of this section are cumulative and shall not be construed as restricting the application of any
other law. However, an act or omission punishable in different ways by different provisions of law shall not be
punished under more than one provision.

(d) Notwithstanding the fact that the term “an unloaded handgun” is used in this section, each handgun shall
constitute a distinct and separate offense under this section.

Article  2. Exemptions

26361. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by any peace officer
or  any  honorably  retired  peace  officer  if  that  officer  may  carry  a  concealed  firearm  pursuant  to  Article  2
(commencing with Section 25450) of Chapter 2, or a loaded firearm pursuant to Article 3 (commencing with
Section 25900) of Chapter 3.

26362. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by any person to the
extent that person may openly carry a loaded handgun pursuant to Article 4 (commencing with Section 26000) of
Chapter 3.

26363. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun as merchandise by a
person who is engaged in the business of manufacturing, importing, wholesaling, repairing, or dealing in firearms
and who is licensed to engage in that business, or the authorized representative or authorized agent of that
person, while engaged in the lawful course of the business.
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26364. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a duly authorized
military or civil organization, or the members thereof, while parading or while rehearsing or practicing parading,
when at the meeting place of the organization.

26365. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun by a member of any club or organization organized for the purpose of practicing shooting at
targets upon established target ranges, whether public or private, while the members are using handguns upon
the target ranges or incident to the use of a handgun at that target range.

26366. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a licensed hunter
while  engaged in hunting or  while  transporting that  handgun when going to or  returning from that  hunting
expedition.

26367.  Section  26350  does  not  apply  to,  or  affect,  the  open  carrying  of  an  unloaded  handgun  incident  to
transportation of a handgun by a person operating a licensed common carrier, or by an authorized agent or
employee thereof, when transported in conformance with applicable federal law.

26368. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a member of an
organization chartered by the Congress of the United States or a nonprofit mutual or public benefit corporation
organized and recognized as a nonprofit tax-exempt organization by the Internal Revenue Service while on official
parade duty or ceremonial occasions of that organization or while rehearsing or practicing for official parade duty
or ceremonial occasions.

26369. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun within a gun show conducted pursuant to Article 1 (commencing with Section 27200) and
Article 2 (commencing with Section 27300) of Chapter 3 of Division 6.

26370. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun within a school zone,
as  defined  in  Section  626.9,  with  the  written  permission  of  the  school  district  superintendent,  the
superintendent’s designee, or equivalent school authority.

26371. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun when in accordance
with the provisions of Section 171b.

26372. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by any person while
engaged in the act of making or attempting to make a lawful arrest.

26373. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to loaning,
selling, or transferring that handgun in accordance with Article 1 (commencing with Section 27500) of Chapter 4
of Division 6, or in accordance with any of the exemptions from Section 27545, so long as that handgun is
possessed within private property and the possession and carrying is with the permission of the owner or lessee
of that private property.

26374. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a person engaged
in firearms-related activities, while on the premises of a fixed place of business that is licensed to conduct and
conducts, as a regular course of its business, activities related to the sale, making, repair, transfer, pawn, or the
use of firearms, or related to firearms training.

26375. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by an authorized
participant in, or an authorized employee or agent of a supplier of firearms for, a motion picture, television or
video  production,  or  entertainment  event,  when  the  participant  lawfully  uses  the  handgun  as  part  of  that
production or event, as part of rehearsing or practicing for participation in that production or event, or while the
participant or authorized employee or agent is at that production or event, or rehearsal  or practice for that
production or event.

26376. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun incident to obtaining an identification number or mark assigned for that handgun from the
Department of Justice pursuant to Section 23910.

26377. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
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unloaded handgun at any established target range, whether public  or private, while the person is  using the
handgun upon the target range.

26378. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun by a person when
that person is summoned by a peace officer to assist in making arrests or preserving the peace, while the person
is actually engaged in assisting that officer.

26379. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun incident to any of the following:

(a) Complying with Section 27560 or 27565, as it pertains to that handgun.

(b) Section 28000, as it pertains to that handgun.

(c) Section 27850 or 31725, as it pertains to that handgun.

(d) Complying with Section 27870 or 27875, as it pertains to that handgun.

(e) Complying with Section 27915, 27920, or 27925, as it pertains to that handgun.

26380. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to, and in
the course and scope of, training of or by an individual to become a sworn peace officer as part of a course of
study approved by the Commission on Peace Officer Standards and Training.

26381. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to, and in
the course and scope of, training of or by an individual to become licensed pursuant to Chapter 4 (commencing
with Section 26150) as part of a course of study necessary or authorized by the person authorized to issue the
license pursuant to that chapter.

26382. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun incident to and at
the request of a sheriff or chief or other head of a municipal police department.

26383. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun by a person when done within a place of business, a place of residence, or on private property,
if done with the permission of a person who, by virtue of subdivision (a) of Section 25605, may carry openly an
unloaded handgun within that place of business, place of residence, or on that private property owned or lawfully
possessed by that person.

26384. Paragraph (1) of subdivision (a) of Section 26350 does not apply to, or affect, the open carrying of an
unloaded handgun if all of the following conditions are satisfied:

(a)  The open carrying occurs  at  an auction or  similar  event  of  a  nonprofit  public  benefit  or  mutual  benefit
corporation, at which firearms are auctioned or otherwise sold to fund the activities of that corporation or the
local chapters of that corporation.

(b) The unloaded handgun is to be auctioned or otherwise sold for that nonprofit public benefit or mutual benefit
corporation.

(c) The unloaded handgun is to be delivered by a person licensed pursuant to, and operating in accordance with,
Sections 26700 to 26925, inclusive.

26385.  Section  26350 does  not  apply  to,  or  affect,  the  open carrying  of  an  unloaded  handgun pursuant  to
paragraph (3) of subdivision (b) of Section 171c.

26386. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun pursuant to Section
171d.

26387.  Section  26350 does  not  apply  to,  or  affect,  the  open carrying  of  an  unloaded  handgun pursuant  to
subparagraph (F) of paragraph (1) subdivision (c) of Section 171.7.

26388. Section 26350 does not apply to, or affect, the open carrying of an unloaded handgun on publicly owned
land, if the possession and use of a handgun is specifically permitted by the managing agency of the land and the
person carrying that handgun is in lawful possession of that handgun.
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26389. Section 26350 does not apply to, or affect, the carrying of an unloaded handgun if the handgun is carried
either in the locked trunk of a motor vehicle or in a locked container.

SEC. 15.  No reimbursement is  required by this  act  pursuant  to Section 6 of  Article  XIII B of  the California
Constitution because the only costs that may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a
crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIII B of the California Constitution.
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CONCURRENCE IN SENATE AMENDMENTS 

AB 144 (Portantino and Ammiano) 
As Amended  June 1, 2011 
Majority vote 

 
ASSEMBLY: 46-29 (May 16, 2011) SENATE: 21-18 (September 8, 2011) 

 

Original Committee Reference:   PUB. S.  
 
SUMMARY:  Makes it a misdemeanor for any person to carry an exposed and unloaded 

handgun outside a vehicle upon his or her person while in any public place or on any public 
street in an incorporated city, or in any public place or public street in a prohibited area of an 

unincorporated county.    
 
The Senate amendments exempt a security guard authorized to openly carry an unloaded 

handgun and an honorably retired peace officer authorized to openly carry an unloaded handgun 
from prohibitions against a firearm in a school zone. 

 
AS PASSED BY THE ASSEMBLY, this bill made it a misdemeanor for any person to carry an 
exposed and unloaded handgun outside a vehicle upon his or her person while in any public 

place or on any public street in an incorporated city, or in any public place or public street in a 
prohibited area of an unincorporated county.  Specifically, this bill:   

 
1) Made it a misdemeanor punishable by imprisonment in the county jail not to exceed six 

months, by a fine not to exceed $1,000, or by both a fine and imprisonment for any person to 

carry an exposed and unloaded handgun outside a vehicle upon his or her person, or when 
that person carries an exposed and unlocked handgun inside or on a vehicle, whether or not is 

in on his or her person while in any public place or on any public street in an incorporated 
city, or in any public place or public street in a prohibited area of an unincorporated county. 
 

2) Made the crime of openly carrying an unloaded handgun punishable by imprisonment in the 
county jail not to exceed one year, or by a fine not to exceed $1,000, or by that fine and 

imprisonment if the handgun and unexpended ammunition capable of being discharged from 
that firearm are in the immediate possession of the person and the person is not the registered 
owner of the firearm. 

 
3) Stated that the sentencing provisions of this prohibition shall not preclude prosecution under 

other specified provisions of law with a penalty that is greater. 
 

4) Provided that the provisions of this prohibition are cumulative, and shall not be construed as 

restricting the application of any other law.  However, an act or omission punishable in 
different ways by different provisions of law shall not be punished under more than one 

provision. 
 

5) Stated that notwithstanding the fact that the term "an unloaded handgun" is used in this 

section, each handgun shall constitute a separate and distinct offense. 
 

6) Stated that the open carrying of an unloaded handgun does not apply to the carrying of an 
unloaded handgun if the handgun is carried either in the locked trunk of a motor vehicle or in 
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a locked container. 

 
7) Provided that the crime of openly carrying an unloaded handgun does not apply to, or affect, 

the following: 

 
a) The open carrying of an unloaded handgun by any peace officer or by an honorably 

retired peace officer authorized to carry a handgun; 
 

b) The open carrying of an unloaded handgun by any person authorized to carry a loaded 

handgun; 
 

c) The open carrying of an unloaded handgun as merchandise by a person who is engaged in 
the business of manufacturing, wholesaling, repairing or dealing in firearms and who is 
licensed to engaged in that business or an authorized representative of that business; 

 
d) The open carrying of an unloaded handgun by duly authorized military or civil 

organizations while parading, or the members thereof when at the meeting places of their 
respective organizations; 
 

e) The open carrying of an unloaded handgun by a member of any club or organization 
organized for the purpose of practicing shooting at targets upon established target ranges, 

whether public or private, while the members are using handguns upon the target ranges 
or incident to the use of a handgun at that target range; 
 

f) The open carrying of an unloaded handgun by a licensed hunter while engaged in lawful 
hunting; 

 
g) The open carrying of an unloaded handgun incident to transportation of a handgun by a 

person operating a licensed common carrier or an authorized agent or employee thereof 

when transported in conformance with applicable federal law; 
 

h) The open carrying of an unloaded handgun by a member of an organization chartered by 
the Congress of the United States or nonprofit mutual or public benefit corporation 
organized and recognized as a nonprofit tax-exempt organization by the Internal Revenue 

Service while an official parade duty or ceremonial occasions of that organization; 
 

i) The open carrying of an unloaded handgun within a gun show; 
 

j) The open carrying of an unloaded handgun within a school zone, as defined, with the 

written permission of the school district superintendent, his or her designee, or equivalent 
school authority; 

 
k) The open carrying of an unloaded handgun when in accordance with the provisions 

relating to the possession of a weapon in a public building or State Capitol; 

 
l) The open carrying of an unloaded handgun by any person while engaged in the act of 

making or attempting to make a lawful arrest; 
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m) The open carrying of an unloaded handgun incident to loaning, selling, or transferring the 

same, so long as that handgun is possessed within private property and the possession and 
carrying is with the permission of the owner or lessee of that private property; 
 

n) The open carrying of an unloaded handgun by a person engaged in firearms-related 
activities, while on the premises of a fixed place of business which is licensed to conduct 

and conducts, as a regular course of its business, activities related to the sale, making, 
repair, transfer, pawn, or the use of firearms, or related to firearms training; 
 

o) The open carrying of an unloaded handgun by an authorized participant in, or an 
authorized employee or agent of a supplier of firearms for, a motion picture, television, or 

video production or entertainment event when the participant lawfully uses the handgun 
as part of that production or event or while the participant or authorized employee or 
agent is at that production event; 

 
p) The open carrying of an unloaded handgun incident to obtaining an identification number 

or mark assigned for that handgun from the Department of Justice (DOJ); 
 

q) The open carrying of an unloaded handgun by a person when that person is summoned by 

a peace officer to assist in making arrests or preserving the peace while he or she is 
actually engaged in assisting that officer;  

 
r) The open carrying of an unloaded handgun incident to a private party transfer through a 

licensed firearms dealer; 

 
s) The open carrying of an unloaded handgun by a person in the scope and course of 

training by an individual to become a sworn peace officer; 
 

t) The open carrying of an unloaded handgun in the course and scope of training to in order 

to be licensed to carry a concealed weapon; 
 

u) The open carrying of an unloaded handgun at the request of a sheriff or chief or other 
head of a municipal police department; 
 

v) The open carrying of an unloaded handgun within a place of business, within a place of 
residence, or on private property if done with the permission of the owner or lawful 

possessor of the property; and, 
 

w) The open carrying of an unloaded handgun when all of the following conditions are 

satisfied: 
 

i) The open carrying occurs at an auction or similar event of a nonprofit or mutual 
benefit corporation event where firearms are auctioned or otherwise sold to fund 
activities; 

 
ii) The unloaded handgun is to be auctioned or otherwise sold for the nonprofit public 

benefit mutual benefit corporation; 
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iii)  The unloaded handgun is delivered by a licensed dealer; 

 
iv) The open carrying of an unloaded handgun does not apply to person authorized to 

carry handguns in the State Capitol or residences of the Governor or other 

constitutional officers; and, 
 

v) The open carrying of an unloaded handgun on publicly owned land, if the possession 
and use of a handgun is specifically permitted by the managing agency of the land 
and the person carrying the handgun is the registered owner of the handgun. 

 
8) Made conforming and non-substantive technical changes. 

 
FISCAL EFFECT:  According to the Senate Appropriations Committee, pursuant to Senate Rule 
28.8, negligible state costs. 

 
COMMENTS:  According to the author, "The absence of a prohibition on 'open carry' has 

created an increase in problematic instances of guns carried in public, alarming unsuspecting 
individuals causing issues for law enforcement. 
 

"Open carry creates a potentially dangerous situation.  In most cases when a person is openly 
carrying a firearm, law enforcement is called to the scene with few details other than one or more 

people are present at a location and are armed. 
 
"In these tense situations, the slightest wrong move by the gun carrier could be construed as 

threatening by the responding officer, who may feel compelled to respond in a manner that could 
be lethal.  In this situation, the practice of 'open carry' creates an unsafe environment for all 

parties involved:  the officer, the gun-carrying individual, and for any other individuals nearby as 
well. 
 

"Additionally, the increase in “open carry” calls placed to law enforcement has taxed 
departments dealing with under-staffing and cutbacks due to the current fiscal climate in 

California, preventing them from protecting the public in other ways." 
 
Please see the policy committee analysis for a full discussion of this bill. 

 
 

Analysis Prepared by:    Gregory Pagan / PUB. S. / (916) 319-3744  
 
 

FN:  0001386 
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SENATE RULES COMMITTEE  

Office of Senate Floor Analyses 
1020 N Street, Suite 524 

(916) 651-1520         Fax: (916) 327-4478 

AB 144 

  

 

  

THIRD READING 
  

 
Bill No: AB 144 

Author: Portantino (D), et al 
Amended: 6/1/11 in Senate 

Vote: 21 
 

   
SENATE PUBLIC SAFETY COMMITTEE:  4-2, 6/7/11 

AYES:  Hancock, Liu, Price, Steinberg 
NOES:  Anderson, Harman 

NO VOTE RECORDED:  Calderon 
 

SENATE APPROPRIATIONS COMMITTEE:  Senate Rule 28.8 
 

ASSEMBLY FLOOR:  46-29, 5/16/11 - See last page for vote 
  

 
SUBJECT: Open Carrying of unloaded handguns 

 
SOURCE: California Police Chiefs Association 

 

  

DIGEST:    This bill (1) makes it a misdemeanor punishable by up to six 

months in jail and a $1,000 fine to openly carry an unloaded handgun on 
one’s person or in a vehicle; (2) makes it a misdemeanor punishable by up to 
one year in county jail and a $1,000 fine to openly carry an unlawfully 

possessed unloaded handgun and ammunition in public in an incorporated 
city; (3) establishes specified exceptions to this prohibition; (4) makes it a 

misdemeanor, punishable by up to six months in jail and a fine of up to 
$1,000 for the driver of a vehicle to knowingly allow a person to bring an 

openly carried, unloaded handgun into the vehicle; and (5) makes 
conforming and nonsubstantive technical changes to affected statutes. 
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ANALYSIS:     Existing law defines “handgun” as any “pistol,” “revolver,” 

or “firearm capable of being concealed upon the person.”  (Penal Code 
Section 16640(a).) 

 
Existing law prohibits carrying a concealed weapon, loaded or unloaded, 

unless granted a permit to do so.  Except as otherwise provided, a person is 
guilty of carrying a concealed firearm when he/she: 

 

 Carries concealed within any vehicle which is under his/her control or 

direction any pistol, revolver, or other firearm capable of being concealed 
upon the person. 

 

 Causes to be concealed within any vehicle in which the person is an 

occupant any pistol, revolver, or other firearm capable of being concealed 

upon the person. 
 

 Carries concealed upon his/her person any pistol, revolver, or other 
firearm capable of being concealed upon the person.  (Penal Code 

Section 25400(a).) 
 

Existing law provides that carrying a concealed firearm is generally a 
misdemeanor, punishable by up to one year in a county jail; by a fine of up 

to $1,000; or both.  However, there are several circumstances in which 
carrying a concealed weapon may be punishable as a felony or alternate 

felony-misdemeanor: 
 

 A felony where the person has previously been convicted of any felony 
or of any crime made punishable by the Dangerous Weapons Control 

Law. 
 

 A felony where the firearm is stolen and the person knew, or had 

reasonable cause to believe, that the firearm was stolen. 
 

 A felony where the person is an active participant in a criminal street 

gang. 

 

 A felony where the person is not in lawful possession of the firearm, as 

defined, or the person is within a class of persons prohibited from 
possessing or acquiring a firearm. 
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 An alternate felony-misdemeanor where the person has been convicted of 

a crime against a person or property or of a narcotics or dangerous drug 

violation. 
 

 An alternate felony-misdemeanor where: 
 

o Both the concealable firearm and the unexpended ammunition for that 
firearm are either in the immediate possession of the person or readily 

available to that person or where the firearm is loaded. 
 

o The person is not listed with the Department of Justice (DOJ) as the 
registered owner of the firearm.  (Penal Code Section 25400(c).) 

 
Existing law provides a number of exceptions and limitations to the 

prohibition on carrying a concealed firearm including methods to lawfully 
carry firearms in a vehicle, a home, or a business, etc.  (Penal Code Sections 

25600, 25605, 25610, 25505-25595, 25450-25475, 25615-25655, and 
26150-26255.) 
 

Existing law authorizes the sheriff of a county, or the chief or other head of a 
municipal police department of any city or city and county, upon proof that 

the person applying is of good moral character, that good cause exists for the 
issuance, and that the person applying satisfies any one of specified 

conditions, and has completed a course of training, as specified, to issue to 
that person a license to carry a pistol, revolver, or other firearm capable of 

being concealed upon the person in either one of the following formats: 
 

 A license to carry concealed a pistol, revolver, or other firearm capable of 
being concealed upon the person. 

 

 Where the population of the county is less than 200,000 persons 

according to the most recent federal decennial census, a license to carry 

loaded and exposed in only that county a pistol, revolver, or other firearm 
capable of being concealed upon the person. 

 
(Penal Code Sections 26150-26255.) 
 

Existing law prohibits the carrying of a loaded firearm on his/her person or 
in a vehicle while in any public place or on any public street in an 

incorporated city or a prohibited area of unincorporated territory.  The 
penalty provisions for this prohibition are substantially similar to those 
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provided in Penal Code Section 25400(c) and provide numerous exceptions 

and limitation to this prohibition.  (Penal Code Section 25850.)  
 

Existing law provides that a firearm shall be deemed to be loaded for the 
purposes of Penal Code Section 12031 when there is an unexpended 

cartridge or shell, consisting of a case that holds a charge of powder and a 
bullet or shot, in, or attached in any manner to, the firearm, including, but 

not limited to, in the firing chamber, magazine, or clip thereof attached to 
the firearm; except that a muzzle-loader firearm shall be deemed to be 

loaded when it is capped or primed and has a powder charge and ball or shot 
in the barrel or cylinder.  (Penal Code Section 16840(b).) 

 
Existing law provides in the Fish and Game Code that it is unlawful to 
possess a loaded rifle or shotgun in any vehicle or conveyance or its 

attachments which is standing on or along or is being driven on or along any 
public highway or other way open to the public.  (Fish and Game Code 

Section 2006.) 
 

Existing law provides that a rifle or shotgun shall be deemed to be loaded for 
the purposes of this section when there is an unexpended cartridge or shell in 

the firing chamber but not when the only cartridges or shells are in the 
magazine.  

 
Existing law provides that carrying a loaded firearm is generally a 

misdemeanor, punishable by up to one year in a county jail; by a fine of up 
to $1,000; or both.  However, there are several circumstances in which the 
penalty may be punishable as a felony or alternate felony-misdemeanor: 

 

 A felony where the person has previously been convicted of any felony 

or of any crime made punishable by the Dangerous Weapons Control 

Law. 
 

 A felony where the firearm is stolen and the person knew or had 
reasonable cause to believe that the firearm was stolen. 

 

 A felony where the person is an active participant in a criminal street 

gang. 

 

 A felony where the person is not in lawful possession of the firearm, as 

defined, or the person is within a class of persons prohibited from 
possessing or acquiring a firearm. 
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 An alternate felony-misdemeanor punishable by imprisonment in the 

state prison; by imprisonment in a county jail not to exceed one year; by 
a fine not to exceed $1,000; or by both that imprisonment and fine where 

the person has been convicted of a crime against a person or property or 
of a narcotics or dangerous drug violation. 

 

 An alternate felony-misdemeanor punishable by imprisonment in the 

state prison; by imprisonment in a county jail not to exceed one year; by 
a fine not to exceed $1,000; or by both that imprisonment and fine where 

the person is not listed with the DOJ as the registered owner of the 
firearm.   

 
(Penal Code Section 25858(c).) 

 
Existing law, the “Gun-Free School Zone Act,” prohibits a person, without 

appropriate permission, as specified, from possessing a firearm within an 
area that the person knew or reasonably should have known was a “school 
zone,” defined as an area in or on the grounds of or within 1,000 feet of the 

grounds of any public or private K-12 school.  (Penal Code Section 626.9.) 
 

Existing law provides that any person who has ever been convicted of a 
felony and who owns or has in his/her possession or under his/her custody or 

control a firearm is guilty of a felony, punishable by 16 months, two or three 
years in prison.  (Penal Code Section 29800(b).) 

 
Existing law provides that every person who, except in self-defense, draws 

or exhibits any firearm in public, loaded or unloaded, in the presence of 
another person, in a rude, angry or threatening manner is guilty of a 

misdemeanor and shall be imprisoned for not less than three months nor 
more than one year in the county jail; fined $1,000; or both.  (Penal Code 
Section 417(a).) 

 
Existing law provides that every person who, except in self-defense, draws 

or exhibits any firearm, loaded or unloaded, in a rude, angry or threatening 
manner in public, in the presence of a peace officer, who a reasonable person 

would know was in the performance of his/her duty, is guilty of an alternate 
misdemeanor/felony and shall be imprisoned for not less than nine months 

and up to one year in the county jail or in the state prison for 16 months, two 
or three years.  (Penal Code Section 417(c).) 
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This bill provides that it shall be a misdemeanor, punishable by up to six 

months in the county jail, a fine of up to $1,000, or both, for any person to 
carry an exposed and unloaded handgun outside a vehicle upon his/her 

person or inside or on a vehicle, whether or not on his/her person, while in: 
 

 A public place or public street in an incorporated city or city and county. 

 

 A public street in a prohibited area of an unincorporated area of a county 

or city and county. 
 

 A public place in a prohibited area of a county or city and county. 

 
This bill provides that it shall be a misdemeanor punishable by 
imprisonment in a county jail for up to one year, a fine of up to $1,000, or 

both, for any person to carry an exposed and unloaded handgun inside or on 
a vehicle, whether or not on his/her person, while in a public place or public 

street in an incorporated city or city and county is, if both of the following 
conditions exist: 

 

 The handgun and unexpended ammunition capable of being discharged 

from that handgun are in the immediate possession of that person. 

 

 The person is not in lawful possession of that handgun. 

 
This bill provides that the above-stated provisions shall not preclude 

prosecution under any other law with a penalty that is greater. 
 

This bill provides that the above-stated provisions are cumulative, and shall 
not be construed as restricting the application of any other law.  However, an 

act or omission punishable in different ways by different provisions of law 
shall not be punished under more than one provision. 

 
This bill provides that, notwithstanding the fact that the term “an unloaded 
handgun” is used in this section; each handgun shall constitute a separate 

and distinct offense. 
 

This bill provides that the crime of openly carrying an unloaded handgun 
does not apply to, or affect, the following: 
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 The open carrying of an unloaded handgun by any peace officer or by an 

honorably retired peace officer authorized to carry a handgun, as 

specified. 
 

 The open carrying of an unloaded handgun by any person authorized to 
openly carry a loaded handgun, as specified. 

 

 The open carrying of an unloaded handgun as merchandise by a person 

who is engaged in the business of manufacturing, wholesaling, repairing 

or dealing in firearms and who is licensed to engaged in that business or 
an authorized representative of that business. 

 

 The open carrying of an unloaded handgun by duly authorized military or 

civil organizations while parading or the members thereof when at the 
meeting places of their respective organizations. 

 

 The open carrying of an unloaded handgun upon the person by a member 

of any club or organization organized for the purpose of practicing 
shooting at targets upon established target ranges, whether public or 

private, while the members are using handguns upon the target ranges or 
incident to the use of a handgun at that target range. 

 

 The open carrying of an unloaded handgun by a licensed hunter while 

engaged in lawful hunting. 

 

 The open carrying of an unloaded handgun incident to transportation of a 

handgun by a person operating a licensed common carrier or an 
authorized agent or employee thereof when transported in conformance 

with applicable federal law. 
 

 The open carrying of an unloaded handgun by a member of an 

organization chartered by the Congress of the United States or nonprofit 
mutual or public benefit corporation organized and recognized as a 
nonprofit tax-exempt organization by the Internal Revenue Service while 

an official parade duty or ceremonial occasions of that organization. 
 

 The open carrying of an unloaded handgun upon the person within a gun 

show, as specified. 
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 The open carrying of an unloaded handgun within a school zone, as 

defined, with the written permission of the school district superintendent, 

his/her designee, or equivalent school authority. 
 

 The open carrying of an unloaded handgun when in accordance with the 
provisions relating to the possession of a weapon in a public building or 

State Capitol. 
 

 The open carrying of an unloaded handgun by any person while engaged 

in the act of making or attempting to make a lawful arrest. 
 

 The open carrying of an unloaded handgun incident to loaning, selling, or 
transferring the same, as specified, so long as that handgun is possessed 

within private property and the possession and carrying is with the 
permission of the owner or lessee of that private property. 

 

 The open carrying of an unloaded handgun by a person engaged in 

firearms-related activities, while on the premises of a fixed place of 
business which is licensed to conduct and conducts, as a regular course of 

its business, activities related to the sale, making, repair, transfer, pawn, 
or the use of firearms, or related to firearms training. 

 

 The open carrying of an unloaded handgun by an authorized participant 

in, or an authorized employee or agent of a supplier of firearms for, a 

motion picture, television, or video production or entertainment event 
when the participant lawfully uses the handgun as part of that production 

or event or while rehearsing or practicing, or while the participant or 
authorized employee or agent is at that production event or rehearsal or 
practice. 

 

 The open carrying of an unloaded handgun upon the person incident to 

obtaining an identification number or mark assigned for that handgun 

from the DOJ. 
 

 The open carrying of an unloaded handgun upon the person at any 
established target range, whether public or private, while the person is 

using the handgun upon the target range. 
 

 The open carrying of an unloaded handgun by a person when that person 

is summoned by a peace officer to assist in making arrests or preserving 
the peace while he/she is actually engaged in assisting that officer.  
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 The open carrying of an unloaded handgun upon the person incident to 

any of the following: 
 

o Complying with requirements for importing that handgun or curio or 
relic into California. 

 
o Reporting disposition of a handgun to DOJ, as specified. 

 

o The sale or transfer of that firearm to a government entity, as 
specified. 

 
o Complying with requirements related to the transfer of a handgun 

obtained by gift or inheritance. 
 

o Complying with requirements for taking possession or title of that 
handgun. 

 

 The open carrying of an unloaded handgun incident to a private party 

transfer through a licensed firearms dealer. 
 

 The open carrying of an unloaded handgun by a person in the scope and 

course of training by an individual to become a sworn peace officer. 
 

 The open carrying of an unloaded handgun in the course and scope of 
training to in order to be licensed to carry a concealed weapon. 

 

 The open carrying of an unloaded handgun at the request of a sheriff or 

chief or other head of a municipal police department. 

 

 The open carrying of an unloaded handgun upon the person within a 

place of business, within a place of residence, or on private property if 
done with the permission of the owner or lawful possessor of the 

property. 
 

 The open carrying of an unloaded handgun upon the person when all of 

the following conditions are satisfied: 
 

o The open carrying occurs at an auction or similar event of a nonprofit 

or mutual benefit corporation event where firearms are auctioned or 
otherwise sold to fund activities. 
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o The unloaded handgun is to be auctioned or otherwise sold for the 
nonprofit public benefit mutual benefit corporation. 

 
o The unloaded handgun is delivered by a licensed dealer. 

 

 The open carrying of an unloaded handgun by a person authorized to 

carry a handgun in the State Capitol or residences of the Governor or 
other constitutional officers. 

 

 The open carrying of an unloaded handgun by authorized public transit 

officials, as specified. 

 

 The open carrying of an unloaded handgun on publicly owned land, if the 

possession and use of a handgun is specifically permitted by the 
managing agency of the land and the person carrying the handgun is in 

lawful possession of that handgun. 
 

 The carrying of an unloaded handgun if the handgun is carried either in 

the locked trunk of a motor vehicle or in a locked container. 
 

This bill provides that the “Gun Free School Zones Act” described above 
does not apply to or affect the following persons: 
 

 A security guard authorized to openly carry an unloaded handgun 

pursuant to the provisions of this bill. 
 

 An honorably retired peace officer authorized to openly carry an 
unloaded handgun pursuant to the provisions of this bill. 

 
This bill provides that it shall be a misdemeanor, punishable by up to 6 

months in county jail, a fine of up to $1,000, or both, for a driver of any 
motor vehicle or the owner of any motor vehicle, whether or not the owner 

of the vehicle is occupying the vehicle, to knowingly permit any other 
person to carry into or bring into the vehicle an openly carried unloaded 

handgun, as specified.  
 

This bill makes conforming and nonsubstantive technical changes. 
 

Related/Prior Legislation 
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AB 1934 (Saldana, 2010) passed the Senate Floor (21-16) on August 31, 

2010.  This bill died on Assembly Concurrence; AB 98 (Cohn, 2005) was 
held on Suspense in the Assembly Appropriations Committee; AB 

2501(Horton, 2004) failed passage in the Assembly Public Safety 
Committee; AB 2828 (Cohn, 2004) failed passage in the Assembly Public 

Safety Committee 
 

FISCAL EFFECT:    Appropriation:  No   Fiscal Com.:  Yes   Local:  Yes 
 

SUPPORT:   (Verified  6/28/11) 
 

California Police Chiefs Association (source) 
Brady Campaign to Prevent Gun Violence (California Chapters) 
City of Beverly Hills 

City of Los Angeles 
City of West Hollywood 

Coalition Against Gun Violence 
Friends Committee on Legislation 

Legal Community Against Violence 
Los Angeles Sheriff’s Department 

Peace Officers Research Association of California 
  

OPPOSITION:    (Verified  6/28/11) 
 

California Rifle and Pistol Association 
California Right To Carry 
Capitol Resource Family Impact 

Contra Costa Open Carry 
Diablo Valley Gun Works 

Gun Owners of California 
National Rifle Association 

Open Carry Organization 
Redline Ballistic 

Responsible Citizens of California 
South Bay Open Carry 

 
ARGUMENTS IN SUPPORT:    According to the author’s office, the 

absence of a prohibition on “open carry” has created an increase in 
problematic instances of guns carried in public, alarming unsuspecting 

individuals and causing issues for law enforcement.  Simply put, open carry 
creates a potentially dangerous situation for the Citizens of California.  
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Often, when an individual is openly carrying a firearm, law enforcement is 

called to the scene with few details other than one or more armed individuals 
are present at a location. 

 
In these tense situations, the slightest wrong move by the gun-carrier could 

be construed as threatening by the responding officer, who may feel 
compelled to respond in a manner that could be lethal.  In this situation the 

practice of “open carry” creates an unsafe environment for all parties 
involved; the officer, the gun-carrying individual, and for any other people 

who happen to be in the line of fire. 
 

Additionally, the increase in “open carry” calls placed to law enforcement 
has taxed departments dealing with under-staffing and cutbacks due to the 
current fiscal climate in California, preventing them from protecting the 

public in other ways. 
 

ARGUMENTS IN OPPOSITION:    The National Rifle Association and 
the California Rifle and Pistol Association state: 

 
By denying individuals the ability to carry an unloaded firearm, SB 

144 directly violates the constitutional right to keep and bear arms for 
self-defense. We urge you to oppose this attack on the rights of the 

law abiding population to carry a firearm in case of a self-defense 
emergency should they so choose. 

 
In addition, we write to notify you that the problems facing SB 144 
are compounded by the current state of California’s concealed carry 

weapons (CCW) permitting system. Should AB 144 pass, it will 
wreak havoc on California’s CCW permitting system. In most areas of 

California, CCW permits are rarely issued, and are usually reserved 
for those with political clout and the wealthy elite. Because of this 

reality, “open carrying” is the only method available to the 
overwhelming majority of law-abiding individuals who wish to carry 

a firearm for self-defense. Accordingly, by banning the open carrying 
of even unloaded firearms, SB 144 effectively shuts the door on the 

ability of law-abiding Californians to carry a firearm for self-defense 
at all. 

 
ASSEMBLY FLOOR:  

AYES: Alejo, Allen, Ammiano, Atkins, Beall, Block, Blumenfield, Bonilla, 
Bradford, Brownley, Buchanan, Butler, Charles Calderon, Campos, 
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Carter, Cedillo, Chesbro, Davis, Dickinson, Eng, Feuer, Fong, Fuentes, 

Furutani, Gatto, Gordon, Hall, Hayashi, Hill, Hueso, Huffman, Lara, 
Bonnie Lowenthal, Ma, Mitchell, Monning, Pan, V. Manuel Pérez, 

Portantino, Skinner, Solorio, Swanson, Wieckowski, Williams, Yamada, 
John A. Pérez 

NOES: Achadjian, Bill Berryhill, Conway, Cook, Donnelly, Fletcher, Beth 
Gaines, Garrick, Grove, Hagman, Halderman, Harkey, Roger Hernández, 

Huber, Jeffries, Jones, Knight, Logue, Mansoor, Miller, Morrell, 
Nestande, Nielsen, Olsen, Perea, Silva, Smyth, Valadao, Wagner 

NO VOTE RECORDED: Galgiani, Gorell, Mendoza, Norby, Torres 
 

 
RJG:do  6/28/11   Senate Floor Analyses  

SUPPORT/OPPOSITION:  SEE ABOVE 

****  END  **** 

RJN Ex. 4 -030

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 110 of 146



(More) 

 SENATE COMMITTEE ON PUBLIC SAFETY 
 Senator Loni Hancock, Chair A 
 2011-2012 Regular Session B 

 
 1 

 4 

 4 

AB 144 (Portantino)   

As Amended  June 1, 2011  
Hearing date:  June 7, 2011 
Business and Professions Code and  

Penal Code 
SM:dl 

 
OPEN CARRYING OF UNLOADED HANDGUNS 

 

HISTORY 
 

Source: California Police Chiefs Association   
 

Prior Legislation: AB 1934 (Saldana) - 2010, died on Assembly Concurrence 

 AB 98 (Cohn) - 2005, held on Suspense in Assembly Appropriations 
 AB 2501(Horton) - 2004, failed passage in Assembly Public Safety 
 AB 2828 (Cohn) - 2004, failed passage in Assembly Public Safety 
 

Support: Brady Campaign to Prevent Gun Violence (California Chapters); City of Beverly 
Hills; City of Los Angeles; City of West Hollywood; Coalition Against Gun 
Violence; Friends Committee on Legislation; Legal Community Against Violence; 

Los Angeles Sheriff‟s Department; Peace Officers Research Association of 
California (PORAC); over 200 individual citizens  

 

Opposition: California Rifle and Pistol Association; Capitol Resource Family Impact; Diablo 

Valley Gun Works; Gun Owners of California; National Rifle Association; 
Responsible Citizens of California; 20 individual citizens 

 

Assembly Floor Vote:  Ayes  46 - Noes  29 
 

 
KEY ISSUES 

 
SHOULD IT BE A MISDEMEANOR PUNISHABLE BY UP TO SIX MONTHS IN COUNTY 

JAIL AND A $1,000 FINE TO OPENLY CARRY AN UNLOADED HANDGUN ON ONE‟S 
PERSON OR IN A VEHICLE? 
            (Continued) 
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PURPOSE 

 

The purpose of this bill is to (1) make it a misdemeanor punishable by up to 6 months in jail 

and a $1,000 fine to openly carry an unloaded handgun on one’s person or in a vehicle; (2) 

make it a misdemeanor punishable by up to one year in county jail and a $1,000 fine to openly 

carry an unlawfully possessed unloaded handgun and ammunition in public in an 

incorporated city; (3) establish specified exceptions to this prohibition; (4) make it a 

misdemeanor, punishable by up to six months in jail and a fine of up to $1,000 for the driver 

of a vehicle to knowingly allow a person to bring an openly carried, unloaded handgun into 

the vehicle; and (5) make conforming and nonsubstantive technical changes to affected 

statutes. 

 

Existing law defines “handgun” as any “pistol,” “revolver,” or “firearm capable of being 

concealed upon the person.”  (Penal Code § 16640(a).)1 
 

Existing law prohibits carrying a concealed weapon, loaded or unloaded, unless granted a permit 
to do so.  Except as otherwise provided, a person is guilty of carrying a concealed firearm when 
he or she: 

 

 Carries concealed within any vehicle which is under his or her control or direction any 

pistol, revolver, or other firearm capable of being concealed upon the person; 

 Causes to be concealed within any vehicle in which the person is an occupant any pistol, 

revolver, or other firearm capable of being concealed upon the person; or, 

                                                 
1
 SB 1080, Chap. 711, Stats. 2010, and SB 1115, Chap. 178, Stats. 2010, recast and renumbered most statutes 

relating to deadly weapons without any substantive change to those statutes.  Those changes will become operative 

January 1, 2012.  All references to affected code sections will be to the revised version unless otherwise indicated.  

 

 
SHOULD IT BE A MISDEMEANOR PUNISHABLE BY UP TO ONE YEAR IN COUNTY 

JAIL AND A $1,000 FINE TO OPENLY CARRY AN UNLAWFULLY POSSESSED 
UNLOADED HANDGUN AND AMMUNITION IN PUBLIC IN AN INCORPORATED 
CITY? 

 
SHOULD SPECIFIED EXCEPTIONS TO THIS PROHIBITION BE ESTABLISHED? 

 
SHOULD IT BE A MISDEMEANOR, PUNISHABLE BY UP TO SIX MONTHS IN JAIL 
AND A FINE OF UP TO $1,000 FOR THE DRIVER OF A VEHICLE TO KNOWINGLY 

ALLOW A PERSON TO BRING AN OPENLY CARRIED, UNLOADED HANDGUN INTO 
THE VEHICLE? 
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 Carries concealed upon his or her person any pistol, revolver, or other firearm capable of 
being concealed upon the person.  (Penal Code § 25400(a).) 

 
Existing law provides that carrying a concealed firearm is generally a misdemeanor, punishable 
by up to one year in a county jail; by a fine of up to $1,000; or both.  However, there are several 

circumstances in which carrying a concealed weapon may be punishable as a felony or alternate 
felony-misdemeanor: 

 

 A felony where the person has previously been convicted of any felony or of any crime 
made punishable by the Dangerous Weapons Control Law; 

 A felony where the firearm is stolen and the person knew, or had reasonable cause to 
believe, that the firearm was stolen; 

 A felony where the person is an active participant in a criminal street gang; 

 A felony where the person is not in lawful possession of the firearm, as defined, or the 

person is within a class of persons prohibited from possessing or acquiring a firearm; 

 An alternate felony-misdemeanor where the person has been convicted of a crime against 

a person or property or of a narcotics or dangerous drug violation; and, 

 An alternate felony-misdemeanor where: 

o Both the concealable firearm and the unexpended ammunition for that firearm are 
either in the immediate possession of the person or readily available to that person or 

where the firearm is loaded; and, 
o The person is not listed with the Department of Justice (DOJ) as the registered owner 

of the firearm.  (Penal Code § 25400(c).) 

 
Existing law provides a number of exceptions and limitations to the prohibition on carrying a 

concealed firearm including methods to lawfully carry firearms in a vehicle, a home, or a 
business, etc.  (Penal Code §§ 25600, 25605, 25610, 25505-25595, 25450-25475, 25615-25655, 
and 26150-26255.) 

 
Existing law authorizes the sheriff of a county, or the chief or other head of a municipal police 

department of any city or city and county, upon proof that the person applying is of good moral 
character, that good cause exists for the issuance, and that the person applying satisfies any one 
of specified conditions, and has completed a course of training, as specified, to issue to that 

person a license to carry a pistol, revolver, or other firearm capable of being concealed upon the 
person in either one of the following formats: 

 

 A license to carry concealed a pistol, revolver, or other firearm capable of being 

concealed upon the person. 

 Where the population of the county is less than 200,000 persons according to the most 
recent federal decennial census, a license to carry loaded and exposed in only that county 

a pistol, revolver, or other firearm capable of being concealed upon the person. 
 

(Pen Code § 26150-26255.) 

RJN Ex. 4 -033

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 113 of 146



AB 144 (Portantino) 
Page 4 

 
 

(More) 

 
Existing law prohibits the carrying of a loaded firearm on his or her person or in a vehicle while 
in any public place or on any public street in an incorporated city or a prohibited area of 

unincorporated territory.  The penalty provisions for this prohibition are substantially similar to 
those provided in Penal Code Section 25400(c) and provide numerous exceptions and limitation 

to this prohibition.  (Penal Code § 25850.)  
 

Existing law provides that a firearm shall be deemed to be loaded for the purposes of Penal Code 
Section 12031 when there is an unexpended cartridge or shell, consisting of a case that holds a 

charge of powder and a bullet or shot, in, or attached in any manner to, the firearm, including, 
but not limited to, in the firing chamber, magazine, or clip thereof attached to the firearm; except 
that a muzzle- loader firearm shall be deemed to be loaded when it is capped or primed and has a 

powder charge and ball or shot in the barrel or cylinder.  (Penal Code § 16840(b).) 
 

Existing law provides in the Fish and Game Code that it is unlawful to possess a loaded rifle or 
shotgun in any vehicle or conveyance or its attachments which is standing on or along or is being 

driven on or along any public highway or other way open to the public.  (Fish and Game Code § 
2006.) 
 

Existing law provides that a rifle or shotgun shall be deemed to be loaded for the purposes of this 

section when there is an unexpended cartridge or shell in the firing chamber but not when the 
only cartridges or shells are in the magazine.  (Id.) 
 

Existing law provides that carrying a loaded firearm is generally a misdemeanor, punishable by 

up to one year in a county jail; by a fine of up to $1,000; or both.  However, there are several 
circumstances in which the penalty may be punishable as a felony or alternate felony-

misdemeanor: 
 

 A felony where the person has previously been convicted of any felony or of any crime 

made punishable by the Dangerous Weapons Control Law; 

 A felony where the firearm is stolen and the person knew or had reasonable cause to 

believe that the firearm was stolen ; 

 A felony where the person is an active participant in a criminal street gang; 

 A felony where the person is not in lawful possession of the firearm, as defined, or the 
person is within a class of persons prohibited from possessing or acquiring a firearm; 

 An alternate felony-misdemeanor punishable by imprisonment in the state prison; by 
imprisonment in a county jail not to exceed one year; by a fine not to exceed $1,000; or 

by both that imprisonment and fine where the person has been convicted of a crime 
against a person or property or of a narcotics or dangerous drug violation. 

 An alternate felony-misdemeanor punishable by imprisonment in the state prison; by 

imprisonment in a county jail not to exceed one year; by a fine not to exceed $1,000; or 
by both that imprisonment and fine where the person is not listed with the DOJ as the 

registered owner of the firearm.   
 

(Penal Code § 25858(c).) 
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Existing law, the “Gun-Free School Zone Act,” prohibits a person, without appropriate 
permission, as specified, from possessing a firearm within an area that the person knew or 
reasonably should have known was a “school zone,” defined as an area in or on the grounds of or 

within 1,000 feet of the grounds of any public or private K-12 school.  (Penal Code § 626.9.) 
 

Existing law provides that any person who has ever been convicted of a felony and who owns or 
has in his or her possession or under his or her custody or control a firearm is guilty of a felony, 
punishable by 16 months, 2 or 3 years in prison.  (Penal Code § 29800(b).) 

 
Existing law provides that every person who, except in self-defense, draws or exhibits any 

firearm in public, loaded or unloaded, in the presence of another person, in a rude, angry or 
threatening manner is guilty of a misdemeanor and shall be imprisoned for not less than three 
months nor more than one year in the county jail; fined $1,000; or both.  (Penal Code § 417(a).) 

 
Existing law provides that every person who, except in self-defense, draws or exhibits any 

firearm, loaded or unloaded, in a rude, angry or threatening manner in public, in the presence of 
a peace officer, who a reasonable person would know was in the performance of his or her duty, 
is guilty of an alternate misdemeanor/felony and shall be imprisoned for not less than nine 

months and up to one year in the county jail or in the state prison for 16 months, 2 or 3 years.  
(Penal Code § 417(c).) 

 

This bill provides that it shall be a misdemeanor, punishable by up to 6 months in the county jail, 
a fine of up to $1,000, or both, for any person to carry an exposed and unloaded handgun outside 

a vehicle upon his or her person or inside or on a vehicle, whether or not on his or her person, 
while in: 

 

 A public place or public street in an incorporated city or city and county. 

 A public street in a prohibited area of an unincorporated area of a county or city and 
county. 

 A public place in a prohibited area of a county or city and county. 

 
This bill provides that it shall be a misdemeanor punishable by imprisonment in a county jail for 

up to one year, a fine of up to $1,000, or both, for any person to carry an exposed and unloaded 
handgun inside or on a vehicle, whether or not on his or her person, while in a public place or 

public street in an incorporated city or city and county is, if both of the following conditions 
exist: 
 

 The handgun and unexpended ammunition capable of being discharged from that 
handgun are in the immediate possession of that person. 

 The person is not in lawful possession of that handgun. 
 

This bill provides that the above-stated provisions shall not preclude prosecution under any other 
law with a penalty that is greater. 
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This bill provides that the above-stated provisions are cumulative, and shall not be construed as 
restricting the application of any other law.  However, an act or omission punishable in different 
ways by different provisions of law shall not be punished under more than one provision. 

 
This bill provides that, notwithstanding the fact that the term “an unloaded handgun” is used in 

this section, each handgun shall constitute a separate and distinct offense. 
 
This bill provides that the crime of openly carrying an unloaded handgun does not apply to, or 

affect, the following: 
 

 The open carrying of an unloaded handgun by any peace officer or by an 
honorably retired peace officer authorized to carry a handgun, as specified; 

 The open carrying of an unloaded handgun by any person authorized to openly 
carry a loaded handgun, as specified; 

 The open carrying of an unloaded handgun as merchandise by a person who is 

engaged in the business of manufacturing, wholesaling, repairing or dealing in 
firearms and who is licensed to engaged in that business or an authorized 

representative of that business; 

 The open carrying of an unloaded handgun by duly authorized military or civil 

organizations while parading, or the members thereof when at the meeting places 
of their respective organizations; 

 The open carrying of an unloaded handgun upon the person by a member of any 
club or organization organized for the purpose of practicing shooting at targets 

upon established target ranges, whether public or private, while the members are 
using handguns upon the target ranges or incident to the use of a handgun at that 
target range; 

 The open carrying of an unloaded handgun by a licensed hunter while engaged in 
lawful hunting; 

 The open carrying of an unloaded handgun incident to transportation of a handgun 
by a person operating a licensed common carrier or an authorized agent or 

employee thereof when transported in conformance with applicable federal law; 

 The open carrying of an unloaded handgun by a member of an organization 

chartered by the Congress of the United States or nonprofit mutual or public 
benefit corporation organized and recognized as a nonprofit tax-exempt 
organization by the Internal Revenue Service while an official parade duty or 

ceremonial occasions of that organization; 

 The open carrying of an unloaded handgun upon the person within a gun show, as 

specified; 

 The open carrying of an unloaded handgun within a school zone, as defined, with 

the written permission of the school district superintendent, his or her designee, or 
equivalent school authority; 
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 The open carrying of an unloaded handgun when in accordance with the 
provisions relating to the possession of a weapon in a public building or State 

Capitol; 

 The open carrying of an unloaded handgun by any person while engaged in the 
act of making or attempting to make a lawful arrest; 

 The open carrying of an unloaded handgun incident to loaning, selling, or 
transferring the same, as specified, so long as that handgun is possessed within 

private property and the possession and carrying is with the permission of the 
owner or lessee of that private property; 

 The open carrying of an unloaded handgun by a person engaged in firearms-
related activities, while on the premises of a fixed place of business which is 

licensed to conduct and conducts, as a regular course of its business, activities 
related to the sale, making, repair, transfer, pawn, or the use of firearms, or related 
to firearms training; 

 The open carrying of an unloaded handgun by an authorized participant in, or an 
authorized employee or agent of a supplier of firearms for, a motion picture, 

television, or video production or entertainment event when the participant 
lawfully uses the handgun as part of that production or event or while rehearsing 

or practicing, or while the participant or authorized employee or agent is at that 
production event or rehearsal or practice; 

 The open carrying of an unloaded handgun upon the person incident to obtaining 

an identification number or mark assigned for that handgun from the Department 
of Justice (DOJ); 

 The open carrying of an unloaded handgun upon the person at any established 
target range, whether public or private, while the person is using the handgun 

upon the target range. 

 The open carrying of an unloaded handgun by a person when that person is 

summoned by a peace officer to assist in making arrests or preserving the peace 
while he or she is actually engaged in assisting that officer;  

 The open carrying of an unloaded handgun upon the person incident to any of the 

following: 
 

o Complying with requirements for importing that handgun or curio or relic 
into California; 

o Reporting disposition of a handgun to DOJ, as specified; 

o The sale or transfer of that firearm to a government entity, as specified; 
o Complying with requirements related to the transfer of a handgun obtained 

by gift or inheritance; 
o Complying with requirements for taking possession or title of that 

handgun; 

 

 The open carrying of an unloaded handgun incident to a private party transfer 

through a licensed firearms dealer; 
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 The open carrying of an unloaded handgun by a person in the scope and course of 
training by an individual to become a sworn peace officer; 

 The open carrying of an unloaded handgun in the course and scope of training to 
in order to be licensed to carry a concealed weapon; 

 The open carrying of an unloaded handgun at the request of a sheriff or chief or 

other head of a municipal police department; 

 The open carrying of an unloaded handgun upon the person within a place of 

business, within a place of residence, or on private property if done with the 
permission of the owner or lawful possessor of the property; 

 The open carrying of an unloaded handgun upon the person when all of the 
following conditions are satisfied: 

 
o The open carrying occurs at an auction or similar event of a nonprofit or 

mutual benefit corporation event where firearms are auctioned or 
otherwise sold to fund activities. 

o The unloaded handgun is to be auctioned or otherwise sold for the 

nonprofit public benefit mutual benefit corporation. 
o The unloaded handgun is delivered by a licensed dealer. 

 

 The open carrying of an unloaded handgun by a person authorized to carry a 
handgun in the State Capitol or residences of the Governor or other constitutional 

officers; 

 The open carrying of an unloaded handgun by authorized public transit officials, 

as specified; 

 The open carrying of an unloaded handgun on publicly owned land, if the 

possession and use of a handgun is specifically permitted by the managing agency 
of the land and the person carrying the handgun is in lawful possession of that 

handgun; 

 The carrying of an unloaded handgun if the handgun is carried either in the locked 
trunk of a motor vehicle or in a locked container. 

 
This bill provides that the “Gun Free School Zones Act” described above does not apply to or 

affect the following persons: 
 

 A security guard authorized to openly carry an unloaded handgun pursuant to the 

provisions of this bill; 

 An honorably retired peace officer authorized to openly carry an unloaded handgun 

pursuant to the provisions of this bill. 
 

This bill provides that it shall be a misdemeanor, punishable by up to 6 months in county jail, a 
fine of up to $1,000, or both, for a driver of any motor vehicle or the owner of any motor vehicle, 

whether or not the owner of the vehicle is occupying the vehicle, to knowingly permit any other 
person to carry into or bring into the vehicle an openly carried unloaded handgun, as specified.  
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This bill makes conforming and nonsubstantive technical changes. 
 

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION 

 

For the last several years, severe overcrowding in California‟s prisons has been the focus of 
evolving and expensive litigation.  As these cases have progressed, prison conditions have 
continued to be assailed, and the scrutiny of the federal courts over California‟s prisons has 

intensified.   
 

On June 30, 2005, in a class action lawsuit filed four years earlier, the United States District 
Court for the Northern District of California established a Receivership to take control of the 
delivery of medical services to all California state prisoners confined by the California 

Department of Corrections and Rehabilitation (“CDCR”).  In December of 2006, plaintiffs in 
two federal lawsuits against CDCR sought a court-ordered limit on the prison population 

pursuant to the federal Prison Litigation Reform Act.  On January 12, 2010, a three-judge federal 
panel issued an order requiring California to reduce its inmate population to 137.5 percent of 
design capacity -- a reduction at that time of roughly 40,000 inmates -- within two years.  The 

court stayed implementation of its ruling pending the state‟s appeal to the U.S. Supreme Court.   
 

On May 23, 2011, the United States Supreme Court upheld the decision of the three-judge panel 
in its entirety, giving California two years from the date of its ruling to reduce its prison 
population to 137.5 percent of design capacity, subject to the right of the state to seek 

modifications in appropriate circumstances.   
  

In response to the unresolved prison capacity crisis, in early 2007 the Senate Committee on 
Public Safety began holding legislative proposals which could further exacerbate prison 
overcrowding through new or expanded felony prosecutions.      

 
This bill does not appear to aggravate the prison overcrowding crisis described above. 

 
COMMENTS 

 

1. Need for This Bill 
 

According to the author: 
 

The absence of a prohibition on “open carry” has created an increase in 

problematic instances of guns carried in public, alarming unsuspecting individuals 
and causing issues for law enforcement. Simply put, open carry creates a 

potentially dangerous situation for the Citizens of California.   
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Often, when an individual is openly carrying a firearm, law enforcement is called 
to the scene with few details other than one or more armed individuals are present 
at a location. 

 
In these tense situations, the slightest wrong move by the gun-carrier could be 

construed as threatening by the responding officer, who may feel compelled to 
respond in a manner that could be lethal. In this situation the practice of “open 
carry” creates an unsafe environment for all parties involved; the officer, the gun-

carrying individual, and for any other people who happen to be in the line of fire. 
 

Additionally, the increase in “open carry” calls placed to law enforcement has 
taxed departments dealing with under-staffing and cutbacks due to the current 
fiscal climate in California, preventing them from protecting the public in other 

ways. 
 

2. Background – The “Open Carry Movement” in California 
 
California has some of the nation‟s strictest regulations regarding gun ownership.  One practice 

that has remained unregulated is carrying an unconcealed, unloaded handgun.  In 2004 and 2005, 
and then again last year there were unsuccessful attempts to prohibit this practice.  (AB 2828 

(Cohn) (2004); AB 2501 (Horton) (2004); AB 98 (Cohn) (2005), AB 1934 (Saldana) (2010).)  A 
new movement to promote the open carrying of firearms in California and around the country 
has heightened debate around the issue, as reported in the New York Times: 

 
For years, being able to carry a concealed handgun has been a sacred right for 

many gun enthusiasts.  In defending it, Charlton Heston, the actor and former 
president of the National Rifle Association, used to say that the flock is safer 
when the wolves cannot tell the difference between the lions and the lambs.  

But a grass-roots effort among some gun rights advocates is shifting attention to a 
different goal: exercising the right to carry unconcealed weapons in the 38 or 

more states that have so-called open-carry laws allowing guns to be carried in 
public view with little or no restrictions.  The movement is not only raising alarm 
among gun control proponents but also exposing rifts among gun rights 

advocates.  
 

The call for gun owners to carry their guns openly in the normal course of 
business first drew broad attention last summer, when opponents of the Obama 
administration‟s health care overhaul began appearing at town-hall-style meetings 

wearing sidearms.  But in recent weeks, the practice has expanded as gun owners 
in California and other states that allow guns to be openly carried have tested the 

law by showing up at so-called meet-ups, in which gun owners appear at 
Starbucks, pizza parlors and other businesses openly bearing their weapons.  
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“Our point is to do the same thing that concealed carriers do,” said Mike 
Stollenwerk, a co-founder of OpenCarry.org, which serves as a national forum. 
“We‟re just taking off our jackets.”  

 
The goal, at least in part, is to make the case for liberalized concealed weapon 

laws by demonstrating how uncomfortable many people are with publicly 
displayed guns.  The tactic has startled many business owners like Peet‟s Coffee 
and Tea and California Pizza Kitchen, which forbid guns at their establishments. 

So far, Starbucks has resisted doing the same.  (Locked, Loaded, and Ready to 
Caffeinate, New York Times, March 7, 2010.  

http://www.nytimes.com/2010/03/08/us/08guns.html?pagewanted=print.)  
 
3. Is Banning Open Carrying of Handguns Unconstitutional? 

 
The Second Amendment to the United States Constitution states, “A well-regulated militia, being 

necessary to the security of a free state, the right of the people to keep and bear arms, shall not be 
infringed”.  (U.S. Const., Second Amend.)  For many years, courts have wrestled with the 
question of whether the Second Amendment protects the individual‟s right to own a weapon.  In 

United States vs. Cruikshank (1875) 92 U.S. 542, the Supreme Court held that the Second 
Amendment guaranteed states the right to maintain militias but did not guarantee to individuals 

the right to possess guns.  Subsequently, in United States vs. Miller (1939), the Court upheld a 
federal law banning the interstate transportation of certain firearms.  Miller, who had been 
arrested for transporting a double-barreled sawed-off shotgun from Oklahoma to Arkansas, 

claimed the law was a violation of the Second Amendment.   
 

The Court rejected Miller‟s argument, stating:  
 

In the absence of any evidence tending to show that possession or use of a 

“shotgun having a barrel of less than eighteen inches in length” at this time has 
some reasonable relationship to the preservation or efficiency of a well regulated 

militia, we cannot say that the Second Amendment guarantees the right to keep 
and bear such an instrument.  Certainly it is not within judicial notice that this  
weapon is any part of the ordinary military equipment or that its use could 

contribute to the common defense.  (United States v. Miller, 307 U.S. 174, 178 
(1939).) 

 
For many years following the Supreme Court‟s decision in United States vs. 
Miller, the orthodox opinion among academics and federal appeals courts alike 

was that the Second Amendment to the United States Constitution did not protect 
possession of firearms unrelated to service in the lawfully established militia.  

(Merkel, Parker v. District of Columbia and the Hollowness of the Originalist 
Claims to Principled Neutrality, 18 Geo. Mason U. Civil Right L. Journal, 251, 
251.) 
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That changed in June 2008, when the United States Supreme Court ruled in District of Columbia 
vs. Heller that a District of Columbia complete ban on possession of a handgun in the home was 
an unconstitutional violation of the Second Amendment.  (District of Columbia v. Heller (2008) 

128 S. Ct. 2783, 2797.)  After a lengthy discussion of the historical context and meaning of the 
Second Amendment, the Court stated:  

 
Putting all of these textual elements together, we find that they guarantee the 
individual right to possess and carry weapons in case of confrontation.  This 

meaning is strongly confirmed by the historical background of the Second 
Amendment.  We look to this because it has always been widely understood that 

the Second Amendment, like the First and Fourth Amendments, codified a pre-
existing right.  The very text of the Second Amendment implicitly recognizes the 
pre-existence of the right and declares only that it „shall not be infringed.‟  As we 

said in United States v. Cruikshank  [citation omitted] „[t]his is not a right granted 
by the Constitution.  Neither is it in any manner dependent upon that instrument 

for its existence.  The Second Amendment declares that it shall not be infringed 
...‟ “  (Heller at 2797.) 
 

However, in the Heller decision, the Supreme Court also stated: 
 

Like most rights, the right secured by the Second Amendment is not unlimited. 
From Blackstone through the 19th-century cases, commentators and courts 
routinely explained that the right was not a right to keep and carry any weapon 

whatsoever in any manner whatsoever and for whatever purpose.  For example, 
the majority of the 19th-century courts to consider the question held that 

prohibitions on carrying concealed weapons were lawful under the Second 
Amendment or state analogues.  Although we do not undertake an exhaustive 
historical analysis today of the full scope of the Second Amendment, nothing in 

our opinion should be taken to cast doubt on longstanding prohibitions on the 
possession of firearms by felons and the mentally ill, or laws forbidding the  

carrying of firearms in sensitive places such as schools and government buildings, 
or laws imposing conditions and qualifications on the commercial sale of arms. 
n26 

 
FOOTNOTES 

n26 We identify these presumptively lawful regulatory measures only as 
examples; our list does not purport to be exhaustive.  (District of Columbia v. 
Heller, 128 S. Ct. 2783, 2816-2817 (2008), citations omitted.)

 
 

Therefore, while the Heller decision established that the right to own a firearm is a personal 
right, not one limited to ownership while serving in a “well-regulated militia,” it also held that 
the government may place reasonable restrictions on that right such as restricting “carrying 
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firearms in sensitive places.”  It is not clear whether the Supreme Court would include in its list 
of lawful regulatory measures prohibiting the open carrying of unloaded handguns in public. 
 

IS A BAN ON OPEN CARRYING OF HANDGUNS IN PUBLIC CONSTITUTIONAL? 
 

4. Arguments in Support 
 

The Peace Officer Research Association of California states: 
 

The practice by individuals and organizations to “openly carry” firearms in public 
places in order to challenge law enforcement and firearm statutes in California is 
increasing in frequency.  While PORAC understands that most of these open 

carry demonstrations are being done by law abiding citizens, it places law 
enforcement and the public in a precarious and possibly dangerous situation.  

Most often, law enforcement is called to the scene based on a citizen or merchant 
complaint.  When the officer arrives at the scene, it is their obligation to question 
those persons carrying the firearms and to inquire as to whether the firearm is 

loaded.  Until that officer has physically seen if the firearm is loaded, that officer 
must assume that their lives and the lives of those around them may be in danger. 
 

Again, these situations are potentially dangerous and should not occur in a public 
place wherein any number of things could go wrong.  We believe this bill will be 

very helpful in preventing these potentially unsafe incidents from happening. 
 

5. Arguments in Opposition 
 

The National Rifle Association and the California Rifle and Pistol Association state: 
 

By denying individuals the ability to carry an unloaded firearm, SB 144 directly 

violates the constitutional right to keep and bear arms for self-defense. We urge 
you to oppose this attack on the rights of the law abiding population to carry a 
firearm in case of a self-defense emergency should they so choose.
 

In addition, we write to notify you that the problems facing SB 144 are 
compounded by the current state of California‟s concealed carry weapons (CCW) 
permitting system. Should AB 144 pass, it will wreak havoc on California‟s CCW 

permitting system. In most areas of California, CCW permits are rarely issued, 
and are usually reserved for those with political clout and the wealthy elite. 

Because of this reality, “open carrying” is the only method available to the 
overwhelming majority of law-abiding individuals who wish to carry a firearm for 
self-defense. Accordingly, by banning the open carrying of even unloaded 

firearms, SB 144 effectively shuts the door on the ability of law-abiding 
Californians to carry a firearm for self-defense at all. 

 
 

*************** 
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ASSEMBLY THIRD READING 

AB 144 (Portantino and Ammiano) 
As Amended  May 2, 2011 
Majority vote  

 
PUBLIC SAFETY 5-2 APPROPRIATIONS  12-5  

 
Ayes: Ammiano, Cedillo, Hill, Mitchell, 

Yamada 

 

Ayes: Fuentes, Blumenfield, Bradford, 
Charles Calderon, Campos, Davis, 

Gatto, Hall, Hill, Lara, Mitchell, 
Solorio 

 
Nays: Knight, Hagman 

 
Nays: Harkey, Donnelly, Nielsen, Norby, 

Wagner 

 
SUMMARY:  Makes it a misdemeanor for any person to carry an exposed and unloaded 

handgun outside a vehicle upon his or her person while in any public place or on any public 
street in an incorporated city, or in any public place or public street in a prohibited area of an 
unincorporated county.   Specifically, this bill:   

 
1) Makes it a misdemeanor punishable by imprisonment in the county jail not to exceed six 

months, by a fine not to exceed $1,000, or by both a fine and imprisonment for any person to 
carry an exposed and unloaded handgun outside a vehicle upon his or her person, or when 
that person carries and exposed and unlocked handgun inside or on a vehicle, whether or not 

is in on his or her person while in any public place or on any public street in an incorporated 
city, or in any public place or public street in a prohibited area of an unincorporated county. 

 
2) Makes the crime of openly carrying an unloaded handgun punishable by imprisonment in the 

county jail not to exceed one year, or by a fine not to exceed $1,000, or by that fine and 

imprisonment if the handgun and unexpended ammunition capable of being discharged from 
that firearm are in the immediate possession of the person and the person is not the registered 

owner of the firearm. 
 

3) States that the sentencing provisions of this prohibition shall not preclude prosecution under 

other specified provisions of law with a penalty that is greater. 
 

4) Provides that the provisions of this prohibition are cumulative, and shall not be construed as 
restricting the application of any other law.  However, an act or omission punishable in 
different ways by different provisions of law shall not be punished under more than one 

provision. 
 

5) States that notwithstanding the fact that the term "an unloaded handgun" is used in this 
section, each handgun shall constitute a separate and distinct offense. 
 

6) States that the open carrying of an unloaded handgun does not apply to the carrying of an 
unloaded handgun if the handgun is carried either in the locked trunk of a motor vehicle or in 

a locked container. 
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7) Provides that the crime of openly carrying an unloaded handgun does not apply to, or affect, 

the following: 
 
a) The open carrying of an unloaded handgun by any peace officer or by an honorably 

retired peace officer authorized to carry a handgun; 
 

b) The open carrying of an unloaded handgun by any person authorized to carry a loaded 
handgun; 
 

c) The open carrying of an unloaded handgun as merchandise by a person who is engaged in 
the business of manufacturing, wholesaling, repairing or dealing in firearms and who is 

licensed to engaged in that business or an authorized representative of that business; 
 

d) The open carrying of an unloaded handgun by duly authorized military or civil 

organizations while parading, or the members thereof when at the meeting places of their 
respective organizations; 

 
e) The open carrying of an unloaded handgun by a member of any club or organization 

organized for the purpose of practicing shooting at targets upon established target ranges, 

whether public or private, while the members are using handguns upon the target ranges 
or incident to the use of a handgun at that target range; 

 
f) The open carrying of an unloaded handgun by a licensed hunter while engaged in lawful 

hunting; 

 
g) The open carrying of an unloaded handgun incident to transportation of a handgun by a 

person operating a licensed common carrier or an authorized agent or employee thereof 
when transported in conformance with applicable federal law; 
 

h) The open carrying of an unloaded handgun by a member of an organization chartered by 
the Congress of the United States or nonprofit mutual or public benefit corporation 

organized and recognized as a nonprofit tax-exempt organization by the Internal Revenue 
Service while an official parade duty or ceremonial occasions of that organization; 
 

i) The open carrying of an unloaded handgun within a gun show; 
 

j) The open carrying of an unloaded handgun within a school zone, as defined, with the 
written permission of the school district superintendent, his or her designee, or equivalent 
school authority; 

 
k) The open carrying of an unloaded handgun when in accordance with the provisions 

relating to the possession of a weapon in a public building or State Capitol; 
 

l) The open carrying of an unloaded handgun by any person while engaged in the act of 

making or attempting to make a lawful arrest; 
 

m) The open carrying of an unloaded handgun incident to loaning, selling, or transferring the 
same, so long as that handgun is possessed within private property and the possession and 
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carrying is with the permission of the owner or lessee of that private property; 

 
n) The open carrying of an unloaded handgun by a person engaged in firearms-related 

activities, while on the premises of a fixed place of business which is licensed to conduct 

and conducts, as a regular course of its business, activities related to the sale, making, 
repair, transfer, pawn, or the use of firearms, or related to firearms training; 

 
o) The open carrying of an unloaded handgun by an authorized participant in, or an 

authorized employee or agent of a supplier of firearms for, a motion picture, television, or 

video production or entertainment event when the participant lawfully uses the handgun 
as part of that production or event or while the participant or authorized employee or 

agent is at that production event; 
 

p) The open carrying of an unloaded handgun incident to obtaining an identification number 

or mark assigned for that handgun from the Department of Justice (DOJ); 
 

q) The open carrying of an unloaded handgun by a person when that person is summoned by 
a peace officer to assist in making arrests or preserving the peace while he or she is 
actually engaged in assisting that officer;  

 
r) The open carrying of an unloaded handgun incident to a private party transfer through a 

licensed firearms dealer; 
 

s) The open carrying of an unloaded handgun by a person in the scope and course of 

training by an individual to become a sworn peace officer; 
 

t) The open carrying of an unloaded handgun in the course and scope of training to in order 
to be licensed to carry a concealed weapon; 
 

u) The open carrying of an unloaded handgun at the request of a sheriff or chief or other 
head of a municipal police department; 

 
v) The open carrying of an unloaded handgun within a place of business, within a place of 

residence, or on private property if done with the permission of the owner or lawful 

possessor of the property; and, 
 

w) The open carrying of an unloaded handgun when all of the following conditions are 
satisfied: 
 

i) The open carrying occurs at an auction or similar event of a nonprofit or mutual 
benefit corporation event where firearms are auctioned or otherwise sold to fund 

activities; 
 

ii) The unloaded handgun is to be auctioned or otherwise sold for the nonprofit public 

benefit mutual benefit corporation; 
 

iii)  The unloaded handgun is delivered by a licensed dealer; 
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iv) The open carrying of an unloaded handgun does not apply to person authorized to 

carry handguns in the State Capitol or residences of the Governor or other 
constitutional officers; and, 
 

v) The open carrying of an unloaded handgun on publicly owned land, if the possession 
and use of a handgun is specifically permitted by the managing agency of the land 

and the person carrying the handgun is the registered owner of the handgun. 
 

8) Makes conforming and nonsubstantive technical changes. 

 
FISCAL EFFECT:   According to the Assembly Appropriations Committee, unknown, likely 

minor, non-state-reimbursable local law enforcement and incarceration costs, offset to a degree 
by increased fine revenue.  
 

COMMENTS:  According to the author, "The absence of a prohibition on 'open carry' has 
created an increase in problematic instances of guns carried in public, alarming unsuspecting 

individuals causing issues for law enforcement. 
 
"Open carry creates a potentially dangerous situation.  In most cases when a person is openly 

carrying a firearm, law enforcement is called to the scene with few details other than one or more 
people are present at a location and are armed. 

 
"In these tense situations, the slightest wrong move by the gun carrier could be construed as 
threatening by the responding officer, who may feel compelled to respond in a manner that could 

be lethal.  In this situation, the practice of 'open carry' creates an unsafe environment for all 
parties involved:  the officer, the gun-carrying individual, and for any other individuals nearby as 

well. 
 
"Additionally, the increase in “open carry” calls placed to law enforcement has taxed 

departments dealing with under-staffing and cutbacks due to the current fiscal climate in 
California, preventing them from protecting the public in other ways." 

 
Please see the policy committee for a full discussion of this bill. 
 

 
Analysis Prepared by:    Gregory Pagan / PUB. S. / (916) 319-3744  

 
 
 

FN:  0000523 
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Date of Hearing:   May 4, 2011 

 
ASSEMBLY COMMITTEE ON APPROPRIATIONS 

Felipe Fuentes, Chair 

 
 AB 144 (Portantino) – As Amended:  May 2, 2011  

 
Policy Committee:  Public Safety  Vote: 5-2 
 

Urgency: No State Mandated Local Program:  Yes Reimbursable: No 
 

SUMMARY 
 
This bill makes it a misdemeanor to carry an exposed and unloaded handgun in a public place 

('open carry').  Specifically, this bill: 
 

1) Makes it a misdemeanor punishable by up to six months in county jail and/or a fine of up to 
$1,000, to carry an exposed and unloaded handgun while in a public place.  

 

2) Creates a lengthy series of exceptions to the prohibition on open carry, including peace 
officers, range shooting, hunters engaged in lawful hunting, incidental transport, gun shows, 

entertainment props, etc.  
 
3) Makes a series of conforming and nonsubstantive changes.   

 
FISCAL EFFECT  

 
Unknown, likely minor, non-state-reimbursable local law enforcement and incarceration costs, 
offset to a degree by increased fine revenue.  

 
COMMENTS 

 
1) Rationale. The author and proponents contend the absence of a prohibition on open carry has 

created a surge in problematic instances of guns carried in public, alarming people and 

causing issues for law enforcement. According to the author: 
 

 "Open carry creates a potentially dangerous situation.  In most cases when a person is openly 
carrying a firearm, law enforcement is called to the scene with few details other than one or 
more people are present at a location and are armed. 

 
"In these tense situations, the slightest wrong move by the gun carrier could be construed as 

threatening by the responding officer, who may feel compelled to respond in a manner that 
could be lethal.  In this situation, the practice of 'open carry' creates an unsafe environment 
for all parties involved:  the officer, the gun-carrying individual, and for any other individuals 

nearby as well. 
 

"Additionally, the increase in 'open carry' calls placed to law enforcement has taxed 
departments dealing with under-staffing and cutbacks due to the current fiscal climate in 
California, preventing them from protecting the public in other ways."  
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2) Current law specifies that carrying a loaded gun or a concealed gun is generally a 
misdemeanor, punishable by up to one year in a county jail and/or a fine of up to $1,000. 
There are circumstances, however, where the penalty may be a wobbler if the offender has a 

specified prior conviction. 
 

3) Supporters, including the Police Chiefs Association, the Peace Officer Research Association 
of CA (PORAC), the CA chapters of the Brady Campaign to Prevent Gun Violence, and the 
Legal Community Against Violence, contend that in recent years, members of the so-called 

'open carry movement' have held open carry events in public places such as coffee shops, 
restaurants, and public parks. Open carry intimidates the public, wastes law enforcement 

resources, and increases the potential for death and injury.   
 
According to the Legal Community Against Violence, "Although California law requires 

openly carried firearms to remain unloaded, this does little to improve public safety, since 
state law also permits the carrying of ammunition.  The ability to carry firearms and 

ammunition makes the distinction between loaded and unloaded weapons almost 
meaningless, as open carry advocates have boasted about their abilities to load their weapons 
in a matter of seconds." 

 
4) Opponents, including various gun owner organizations, contend this bill is part of a 

continuing effort to disarm the public. According to the Gun Owners of California in their 
opposition to a similar bill last year, "We believe that a ban on 'open carrying' of unloaded 
handguns will bring a chilling effect on the constitutional rights of all citizens. Since the 

Second Amendment includes both the right to keep and bear arms, the government of 
California is going to have to come to grips as to how bearing will take place. As long as 

Carry Concealed Weapons Permits (CCWs) are not available to the vast majority of law-
abiding citizens in California, the only other option is open carry. 
 

"The argument that citizens legally expressing their rights causes some to be intimidated or 
uncomfortable is a vapid excuse for curtailing both the First and Second Amendment rights 

of any citizen. It may make some people feel uncomfortable or intimidated to hear someone 
espousing communist or nazi or racist beliefs in the public square, but as long as they are not 
breaking the law by exercising their hate-filled beliefs into actual subversion of the country, 

their rights of free speech, no matter how detestable, are protected even if it makes some 
people uncomfortable. That is freedom!" 

 
5) Similar legislation, AB 1934 (Saldana), 2010, passed the Assembly 46-30, passed the Senate 

21-16, and died on the Assembly floor on concurrence when the 2009-10 session expired.   

 
 

 
Analysis Prepared by:    Geoff Long / APPR. / (916) 319-2081  
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Date of Hearing:   April 12, 2011 

Chief Counsel:      Gregory Pagan 
 
 

ASSEMBLY COMMITTEE ON PUBLIC SAFETY 
Tom Ammiano, Chair 

 
 AB 144 (Portantino) – As Introduced:  January 13, 2011 

 

 
SUMMARY:   Makes it a misdemeanor for any person to carry an exposed and unloaded 

handgun outside a vehicle upon his or her person while in any public place or on any public 
street in an incorporated city, or in any public place or public street in a prohibited area of an 
unincorporated county.   Specifically, this bill:   

 
1) Makes it a misdemeanor punishable by imprisonment in the county jail not to exceed six 

months, by a fine not to exceed $1,000, or by both a fine and imprisonment for any person to 
carry an exposed and unloaded handgun outside a vehicle upon his or her person while in any 
public place or on any public street in an incorporated city, or in any public place or public 

street in a prohibited area of an unincorporated county. 
 

2) Makes the crime of openly carrying an unloaded handgun punishable by imprisonment in the 
county jail not to exceed one year, or by a fine not to exceed $1,000, or by that fine and 
imprisonment if the handgun and unexpended ammunition capable of being discharged from 

that firearm are in the immediate possession of the person and the person is not the registered 
owner of the firearm. 

 
3) States that the sentencing provisions of this prohibition shall not preclude prosecution under 

other specified provisions of law with a penalty that is greater. 

 
4) Provides that the provisions of this prohibition are cumulative, and shall not be construed as 

restricting the application of any other law.  However, an act or omission punishable in 
different ways by different provisions of law shall not be punished under more than one 
provision. 

 
5) States that notwithstanding the fact that the term "an unloaded handgun" is used in this 

section, each handgun shall constitute a separate and distinct offense. 
 

6) Provides that the crime of openly carrying an unloaded handgun does not apply to, or affect, 

the following: 
 

a) The open carrying of an unloaded handgun by any peace officer or by an honorably 
retired peace officer authorized to carry a handgun; 
 

b) The open carrying of an unloaded handgun by any person authorized to carry a loaded 
handgun; 

 
c) The open carrying of an unloaded handgun as merchandise by a person who is engaged in 

the business of manufacturing, wholesaling, repairing or dealing in firearms and who is 
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licensed to engaged in that business or an authorized representative of that business; 

 
d) The open carrying of an unloaded handgun by duly authorized military or civil 

organizations while parading, or the members thereof when at the meeting places of their 

respective organizations; 
 

e) The open carrying of an unloaded handgun by a member of any club or organization 
organized for the purpose of practicing shooting at targets upon established target ranges, 
whether public or private, while the members are using handguns upon the target ranges 

or incident to the use of a handgun at that target range; 
 

f) The open carrying of an unloaded handgun by a licensed hunter while engaged in lawful 
hunting; 
 

g) The open carrying of an unloaded handgun incident to transportation of a handgun by a 
person operating a licensed common carrier or an authorized agent or employee thereof 

when transported in conformance with applicable federal law; 
 

h) The open carrying of an unloaded handgun by a member of an organization chartered by 

the Congress of the United States or nonprofit mutual or public benefit corporation 
organized and recognized as a nonprofit tax-exempt organization by the Internal Revenue 

Service while an official parade duty or ceremonial occasions of that organization; 
 

i) The open carrying of an unloaded handgun within a gun show; 

 
j) The open carrying of an unloaded handgun within a school zone, as defined, with the 

written permission of the school district superintendent, his or her designee, or equivalent 
school authority; 
 

k) The open carrying of an unloaded handgun when in accordance with the provisions 
relating to the possession of a weapon in a public building or State Capitol; 

 
l) The open carrying of an unloaded handgun by any person while engaged in the act of 

making or attempting to make a lawful arrest; 

 
m) The open carrying of an unloaded handgun incident to loaning, selling, or transferring the 

same, so long as that handgun is possessed within private property and the possession and 
carrying is with the permission of the owner or lessee of that private property; 
 

n) The open carrying of an unloaded handgun by a person engaged in firearms-related 
activities, while on the premises of a fixed place of business which is licensed to conduct 

and conducts, as a regular course of its business, activities related to the sale, making, 
repair, transfer, pawn, or the use of firearms, or related to firearms training; 
 

o) The open carrying of an unloaded handgun by an authorized participant in, or an 
authorized employee or agent of a supplier of firearms for, a motion picture, television, or 

video production or entertainment event when the participant lawfully uses the handgun 
as part of that production or event or while the participant or authorized employee or 
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agent is at that production event; 

 
p) The open carrying of an unloaded handgun incident to obtaining an identification number 

or mark assigned for that handgun from the Department of Justice (DOJ); 

 
q) The open carrying of an unloaded handgun by a person when that person is summoned by 

a peace officer to assist in making arrests or preserving the peace while he or she is 
actually engaged in assisting that officer; or, 
 

r) The open carrying of an unloaded handgun incident to a private party transfer through a 
licensed firearms dealer; 

 
s) The open carrying of an unloaded handgun by a person in the scope and course of 

training by an individual to become a sworn peace officer; 

 
t) The open carrying of an unloaded handgun in the course and scope of training to in order 

to be licensed to carry a concealed weapon; 
 

u) The open carrying of an unloaded handgun at the request of a sheriff or chief or other 

head of a municipal police department; 
 

v) The open carrying of an unloaded handgun within a place of business, within a place of 
residence, or on private property if done with the permission of the owner or lawful 
possessor of the property; 

 
w) The open carrying of an unloaded handgun when all of the following conditions are 

satisfied: 
 
i) The open carrying occurs at an auction or similar event of a nonprofit or mutual 

benefit corporation event where firearms are auctioned or otherwise sold to fund 
activities. 

 
ii) The unloaded handgun is to be auctioned or otherwise sold for the nonprofit public 

benefit mutual benefit corporation. 

 
iii)  The unloaded handgun is delivered by a licensed dealer. 

 
iv) The open carrying of an unloaded handgun does not apply to person authorized to 

carry handguns in the State Capitol or residences of the Governor or other 

constitutional officers. 
 

v) The open carrying of an unloaded handgun on publicly owned land, if the possession 
and use of a handgun is specifically permitted by the managing agency of the land 
and the person carrying the handgun is the registered owner of the handgun. 

 
7) The offense of openly carrying an unloaded handgun if all of the following apply: 
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a) The handgun is carried on a public street or in a public place in a prohibited area of an 

unincorporated area of a county that is less than 200,000 persons, as specified. 
 

b) The person carrying the handgun is the registered owner of the handgun. 

 
c) The area where that person is carrying that handgun is not a public street or a public place 

in a prohibited area of an unincorporated territory of a county where that unincorporated 
area is completely bordered by an incorporated city. 
 

8) Makes conforming and nonsubstantive technical changes. 
 

EXISTING LAW: 
 
1) Defines "handgun" as any "pistol," "revolver," or "firearm capable of being concealed upon 

the person."  [Penal Code Section 12001(a)(2).] 
 

2) Provides, except as otherwise provided, that a person is guilty of carrying a concealed 
firearm when he or she: 
 

a) Carries concealed within any vehicle which is under his or her control or direction any 
pistol, revolver, or other firearm capable of being concealed upon the person; 

 
b) Causes to be concealed within any vehicle in which the person is an occupant any pistol, 

revolver, or other firearm capable of being concealed upon the person; or, 

 
c) Carries concealed upon his or her person any pistol, revolver, or other firearm capable of 

being concealed upon the person.  [Penal Code Section 12025(a).] 
 

3) Provides that carrying a concealed firearm is generally a misdemeanor, punishable by up to 

one year in a county jail; by a fine of up to $1,000; or by both the fine and imprisonment.  
However, there are six circumstances where the penalty may be punishable as a felony or 

alternate felony-misdemeanor: 
 
a) A felony where the person has previously been convicted of any felony or of any crime 

made punishable by the Dangerous Weapons Control Law; 
 

b) A felony where the firearm is stolen and the person knew, or had reasonable cause to 
believe, that the firearm was stolen; 
 

c) A felony where the person is an active participant in a criminal street gang; 
 

d) A felony where the person is not in lawful possession of the firearm, as defined, or the 
person is within a class of persons prohibited from possessing or acquiring a firearm; 
 

e) An alternate felony-misdemeanor where the person has been convicted of a crime against 
a person or property or of a narcotics or dangerous drug violation; and, 

 
f) An alternate felony-misdemeanor where: 
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i) Both the concealable firearm and the unexpended ammunition for that firearm are 

either in the immediate possession of the person or readily available to that person or 
where the firearm is loaded; and, 
 

ii) The person is not listed with the DOJ as the registered owner of the firearm.  [Penal 
Code Section 12025(b).] 

 
4) Provides a number of exceptions and limitations to the prohibition on carrying a concealed 

firearm including methods to lawfully carry firearms in a vehicle, a home, or a business, etc.  

(Penal Code Sections 12025.5, 12026, 12026.1, 12026.2, 12027, and 12050.) 
 

5) Defines a "loaded firearm" as "when there is an unexpended cartridge or shell, consisting of a 
case that holds a charge of powder and a bullet or shot, in, or attached in any manner to, the 
firearm including, but not limited to, in the firing chamber, magazine, or clip thereof attached 

to the firearm; except that a muzzle-loader firearm shall be deemed to be loaded when it is 
capped or primed and has a powder charge and ball or shot in the barrel or cylinder."  [Penal 

Code Section 12031(g).] 
 

6) Prohibits the carrying of a loaded firearm on his or her person or in a vehicle while in any 

public place or on any public street in an incorporated city or a prohibited area of 
unincorporated territory.  The penalty provisions for this prohibition are substantially similar 

to those provided in Penal Code Section 12025(b) and provide numerous exceptions and 
limitation to this prohibition.  (Penal Code Section 12031.)  
 

7) Provides that carrying a loaded firearm is generally a misdemeanor, punishable by up to one 
year in a county jail; by a fine of up to $1,000; or by both the fine and imprisonment.  

However, there are six circumstances where the penalty may be punishable as a felony or 
alternate felony-misdemeanor: 
 

a) A felony where the person has previously been convicted of any felony or of any crime 
made punishable by the Dangerous Weapons Control Law; 

 
b) A felony where the firearm is stolen and the person knew or had reasonable cause to 

believe that the firearm was stolen; 

 
c) A felony where the person is an active participant in a criminal street gang; 

 
d) A felony where the person is not in lawful possession of the firearm, as defined, or the 

person is within a class of persons prohibited from possessing or acquiring a firearm; 

 
e) An alternate felony-misdemeanor punishable by imprisonment in the state prison; by 

imprisonment in a county jail not to exceed one year; by a fine not to exceed $1,000; or 
by both that imprisonment and fine where the person has been convicted of a crime 
against a person or property or of a narcotics or dangerous drug violation. 

 
f) An alternate felony-misdemeanor punishable by imprisonment in the state prison; by 

imprisonment in a county jail not to exceed one year; by a fine not to exceed $1,000; or 
by both that imprisonment and fine where the person is not listed with the DOJ as the 
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registered owner of the firearm.  [Penal Code Section 12031(b).] 

 
8) Prohibits a person, without appropriate permission, as specified, from possessing a firearm 

within an area that the person knew or reasonably should have known was a "school zone", 

defined as an area in or on the grounds of or within 1,000 feet of the grounds of any public or 
private K-12 school.  (Penal Code Section 629.9.) 

 
9) Provides that any person who has ever been convicted of a felony and who owns or has in his 

or her possession or under his or her custody or control a firearm is guilty of a felony, 

punishable by 16 months, 2 or 3 years in prison.  [Penal Code Section 12021(b).] 
 

10) Provides that every person who, except in self-defense, draws or exhibits any firearm in 
public, loaded or unloaded, in the presence of another person, in a rude, angry or threatening 
manner is guilty of a misdemeanor and shall be imprisoned for not less than three months nor 

more than one year in the county jail; fined $1,000; or both.  [Penal Code Section 417(a).] 
 

11) Provides that every person who, except in self-defense, draws or exhibits any firearm, loaded 
or unloaded, in a rude, angry or threatening manner in public, in the presence of a peace 
officer, who a reasonable person would know was in the performance of his or her duty, is 

guilty of an alternate misdemeanor/felony and shall be imprisoned for not less than nine 
months and up to one year in the county jail or in the state prison for 16 months, 2 or 3 years.  

[Penal Code Section 417(c).] 
 

FISCAL EFFECT:   Unknown 

 
COMMENTS:   

 
1) Author' Statement:  According to the author, "The absence of a prohibition on 'open carry' 

has created an increase in problematic instances of guns carried in public, alarming 

unsuspecting ting individuals causing issues for law enforcement. 
 

"Open carry creates a potentially dangerous situation.  In most cases when a person is openly 
carrying a firearm, law enforcement is called to the scene with few details other than one or 
more people are present at a location and are armed. 

 
"In these tense situations, the slightest wrong move by the gun carrier could be construed as 

threatening by the responding officer, who may feel compelled to respond in a manner that 
could be lethal.  In this situation, the practice of 'open carry' creates an unsafe environment 
for all parties involved:  the officer, the gun-carrying individual, and for any other individuals 

nearby as well. 
 

"Additionally, the increase in 'open carry' calls has placed to law enforcement has taxed 
departments dealing with under-staffing and cutbacks due to the current fiscal climate in 
California, preventing them from protecting the public in other ways." 

 
2) Argument in Support:  According to the Legal Community Against Violence, "Over the past 

two years, members of the so-called 'open carry movement' have held numerous carrying 
events in public places like coffee shops, restaurants, and public parks.  These events have 
shocked Californians statewide, because the open carrying of handguns creates serious public 
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safety concerns.  Open carrying intimidates the public, wastes law enforcement resources, 

and presents opportunities for injury and death due to the accidental or intentional use of 
firearms.  This conduct needlessly increases the likelihood that everyday interpersona l 
conflicts will turn into deadly shootouts. 

 
"Open carrying poses particular challenges for law enforcement officers who must respond to 

911 calls from concerned citizens about people carrying guns in public.  A state issued by the 
San Mateo County Sheriff's Office described the significant dangers that open carrying 
creates: 

 
"  'Open carry create a potentially very dangerous situation.  When police are called to a 

"man with a gun" call they typically are responding to a situation about which they have few 
details other than that one or more people are present at a location and are armed.  . . .  
Consequently, the law enforcement response is one of "hypervigilant urgency" in order to 

protect the public from an armed threat.  Should the gun carrying person fail to comply with 
a law enforcement instruction or move in a way that could be construed as threatening, the 

police are forced to respond in kind for their own protection.   . . .  Simply put, it is not 
recommended to open carry firearms.' 
 

"Although California law requires openly carried firearms to remain unloaded, this does little 
to improve public safety, since state law also permits the carrying of ammunition.  The 

ability to carry firearms and ammunition makes the distinction between loaded and unloaded 
weapons almost meaningless, as open carry advocates have boasted about their abilities to 
load their weapons in a matter of seconds." 

 
3) Argument in Opposition:  According to the National Rifle Association, "Should AB 144 

pass, it will wreak havoc on CA's California's concealed weapons (CCW) permitting system.  
In most areas of California, CCW permits are rarely issued, and are a usually reserved for 
those with political clout and the wealthy elite.  Because of this reality, 'open carrying' is the 

only method available to the overwhelming majority of law-abiding individuals who wish to 
carry a firearm for self-defense.  Accordingly, by banning the open carrying of even 

unloaded firearms, AB 144 effectively shuts the door on the ability of law-abiding 
Californians to carry a firearm for self-defense at all.  
 

"In fact, a recent 9th Circuit District Court decision expressly relied on the ability to 'open 
carry' as the basis for its decision to uphold the government's current policy denying CCW 

application unless the applicant demonstrates some special need or 'good cause' beyond that 
of general self-defense. 
 

"In that case, Peruta v. County of San Diego, several Plaintiffs challenged the government's 
CCW permitting scheme.  The suit alleged that the permitting scheme violated the Second 

Amendment because CCW applications are typically denied where the applicant identifies 
only a generalized self-defense need as the 'good cause' required by Cal. Pen. Code section 
12050.  And even though the Second Amendment requires the government to afford law 

abiding citizens the ability to 'bear' or 'carry' firearms for self-defense – without discretion as 
to who may be qualified to exercise that right – the Court ruled that the County's policy of 

requiring specific threats of harm, as opposed to general 'self-defense' need, did not violate 
the Second Amendment because the state already authorizes constitutional means of carrying 
a firearm for self-defense.  That means of carry is found in section 12031, which permits the 
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carrying of an unloaded firearm that may be loaded by the individual in a self-defense 

emergency. 
 
"  '[A]s a practical matter, should the need for self-defense arise, nothing in section 12031[(j)] 

restricts the open carry of unloaded firearms and ammunition for instant loading.'  . . .  'As a 
consequence, the Court declines to assume that section 12031 places an unlawful burden on 

the right to carry a firearm for self-defense…" 
 
"  '(Order Denying Plaintiff's Motion for Partial Summary Adjudication and Granting 

Defendant's Motion for Summary Judgment at 8:8-10, 8:21-22, Peruta v. County of San 
Diego, No. 09-2371 (S.D. Cal. 2010).' 

 
"If not for the lawful ability to openly carry a firearm that may be loaded for self-defense, the 
County's entire CCW scheme of requiring 'good cause' beyond that of self-defense would 

have been ruled unconstitutional in Peruta." 
 

REGISTERED SUPPORT / OPPOSITION:    
 
Support  

 
California Chapters of the Brady Campaign to Prevent Gun Violence 

California Police Chiefs Association, Inc. 
City of West Hollywood 
Friends Committee on Legislation of California 

Legal Community Against Violence 
Peace Officer Research Association of California 

 
Opposition  
 

Bay Area Open Carry Movement 
California Rifle and Pistol Association 

Californians for Natural Rights 
Capitol Resource Family Impact 
Contra Costa Open Carry 

Gun Owners of California 
Intelligent Recycling Solutions 

National Rifle Association 
Responsible Citizens of California 
South Bay Open Carry 

131 private individuals 
 

 
Analysis Prepared by:    Gregory Pagan / PUB. S. / (916) 319-3744  
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As amended July 17, 1992 
Hearing date: July 28, 1992 
Business and Professions, Penal Codes 
GPS/elm

CONCEALABLE FIREARMS

HISTORY

Source: Author

Prior Legislation: AB 1904 (1991) - Chaptered
AB 582 (1983) Chaptered

Peace Officers Research Association of California; 
California Union of Safety Employees; California Rifle 
And Pistol Association

Support:

Opposition: No known

Assembly Floor vote: Ayes 55 - Noes 13

KEY ISSUE

SHOULD LOCAL LAW ENFORCEMENT AUTHORITIES BE AUTHORIZED TO ISSUE A 
PERMIT PERMITTING A CONCEALABLE FIREARM TO BE CARRIED 'LOADED AND 
EXPOSED, IN ADDITION TO THE EXISTING PERMIT TO CARRY CONCEALED?

SHOULD THE PENALTY PROVISIONS REGARDING CARRYING A CONCEALABLE 
FIREARM ON THE PERSON OR IN A VEHICLE BE RECAST FOR PURPOSES OF 
CLARIFICATION, WITH THE BASIC PENALTY FOR CARRYING CONCEALED WITHIN 
A VEHICLE RAISED TO ONE YEAR IN COUNTY JAIL AS CURRENTLY PROVIDED 
FOR CARRYING CONCEALED ON THE PERSON?

SHOULD THOSE HOLDING A CONCEALED FIREARM PERMIT BE EXPRESSLY EXEMPT 
FROM PROVISIONS AGAINST CARRYING CONCEALED ON A PERSON OR IN A 
VEHICLE?

(More)
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SHOULD THE VARIOUS EXEMPTIONS TO PROHIBITIONS AGAINST CARRYING 
WEAPONS NOW APPLICABLE TO RETIRED PEACE OFFICERS OF SPECIFIED 
CLASSES EXTEND TO ALL HONORABLY RETIRED PEACE OFFICERS?

SHOULD INDIVIDUALS HOLDING A CONCEALABLE FIREARMS PERMIT FROM ONE 
JURISDICTION BE PERMITTED TO APPLY FOR A PERMIT FROM ANOTHER 
JURISDICTION WITHOUT SUBMITTING A NEW SET OF FINGERPRINTS TO THE 
DEPARTMENT OF JUSTICE?

PURPOSE

Existing law generally establishes the conditions under which a 
concealable firearm may be carried. In most cases, a permit must 
be issued by the local sheriff or chief of police upon a showing of 
good cause and determination of good moral character; applications 
for licenses include identification of the applicant, his or her 
fingerprints, reasons for carrying, and a description of the 
weapons to be carried, which are forwarded to the Attorney General 
for background clearance (P.C. Sec. 12050).

Exemptions to the permit requirement are extensive, including 
active or specified retired police officers, members of the 
military, bank or common carrier guards, individuals in the course 
of an organized parade, sportsmen on the way to or from clubs or 
hunting or fishing expeditions, common carriers delivering firearm 
merchandise, and retired federal officers if approved by the local 
sheriff (P.C. Sec. 12027).

Carrying a concealed firearm on the person or in a vehicle without 
a permit or exemption, or in public if the firearm is loaded, 
constitutes a misdemeanor (P.C. Sec. 12025, 12031). 
standard penalty of up to six months in jail applies when the 
offense is carrying in a vehicle or. carrying loaded, carrying on 
the person imposes a specific penalty of up to one year in jail. 
Higher penalties are provided for carrying with a prior felony, 
with a prior misdemeanor conviction for drugs or offenses against 
person or property; minimum mandatory jail time is imposed if 
priors involve assault, discharge or brandishing a weapon, or if 
the offense was committed while on probation.

While the

This bill as amended proposes a series of clarifications and 
substantive adjustments to statutes relating to the carrying of 
concealable firearms, and to the permit process.

Until 1983, the basic penalties for carrying concealed on the 
person or in a vehicle were identical; however, AB 582 (O'Connell) 
of that year imposed a special one-year j ail term for carrying on 
the person. This bill would re-equalize the penalties to the 
higher sentence, and would restructure the penalty provisions for 
greater clarity.
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The permit which local law enforcement officers are authorized to 
issue is specific to carrying a pistol, revolver, or other firearm 
"concealed." This bill would additionally authorize the issuance- 
of permits to carry "loaded and exposed."

Exemptions to the prohibition against carrying on the person or in 
a vehicle would be extended to all honorably retired peace officers 
authorized to carry during employment, to importers possessing or 
transferring firearms as merchandised, and to those holding a 
concealed weapons permit. The latter is essentially a 
clarification: under People v. Ross, 60 Cal.App. 163 (1922) and 
People v. Williams, 134 Cal.App.2nd 673, the existence of a permit 
is to be offered as a defense against a "carrying" charge. This 
bill would make the permit an exemption from the charge.

Under existing law, individuals applying for renewal of a 
concealable firearms permit from a particular jurisdiction are not 
required to resubmit a set of fingerprints if such are already on 
file with the Department of Justice. This bill would additionally 
exempt from the fingerprint requirement individuals holding a 
permit from one jurisdiction who seek a new permit from another if 
the prints are already on file.

This bill would make a number of technical changes in the interests 
of clarity, including changes in references to carrying concealed 
reflective of the establishment of a "loaded and exposed" category 
and more accurate grammatically.

The purpose of this measure is to clarify statute, simplify permit 
procedures, ensure sentence proportionality, and extend the right 
to carry firearms in meritorious situations.

COMMENT

An omnibus measure in the matter of carrying concealed1.

This bill as extensively amended now poses few compelling 
public policy issues; its volume is primarily a function of the 
turgid structure of existing statute which SB 1740 (Lockyer) 
seeks to simplify. What is presented are a number of proposals 
from various groups similar only in their impact upon the 
matter of carrying concealable weapons.

Permits for carrying loaded and exposed addresses situations 
characteristic of rural areas

2.

Rural sheriffs note a constraint in existing law which they 
seek to remedy. The permit which law enforcement is authorized 
to issue involves carrying firearms "concealed." However, in 
the rural environment, many individuals do not seek to conceal

AG000446

Case 2:19-cv-00617-KJM-AC   Document 56-2   Filed 11/19/21   Page 141 of 146



RJN Ex. 5 -004

AB 1180 (Murray) 
Page 4

a firearm on the person or in a vehicle but to carry them 
loaded and openly. The "concealed" permit, which may allow an 
activity of perhaps greater significance to public safety, is 
not exactly appropriate to the situation. By authorizing a 
permit for "loaded and exposed," contortions of purpose and 
intent may be avoided.

Adjustments to penalty provisions raise questions as to 
increased sentence

3.

Recasting the penalty provisions regarding the unlawful 
carrying of firearms is a laudable exercise. However, 
eliminating the six-month disparity in sentencing between 
carrying on the person and carrying in a vehicle raises a 
genuine issue. Regardless of whether the penalties were 
formerly equal, the question remains whether they should be 
equal.

At present the offense of carrying in a vehicle carries the 
lesser penalty of a six-month maximum; carrying on the person 
carries a year. If the penalties are to be equal, the 
fundamental consideration is proximity and accessibility. In 
both cases, does the potential for swift access pose an equal 
threat to public safety? Is carrying under a car seat any less 
dangerous than carrying in a pocket? If one believes that the 
potential for damage is equal in both cases, the adjustment 
proposed is appropriate.

One might also consider an upward adjustment for the 
misdemeanor of carrying loaded in a public place (P.C. Sec. 
12031), currently a six-month offense. Carrying a loaded 
pistol on the street, even if not brandished, is surely as 
objectionable in terms of public safety as carrying a weapon 
within a car.

Perhaps these matters are moot in reality. 
overburdened condition of the local penal system, it is 
unlikely that the maximum sentences are ever imposed without 
notable extenuating circumstances.

Considering the

Blanket exemptions for all honorably retired peace officers4.

Including all honorably retired peace officers in the 
exemptions pertaining to carrying firearms seems reasonable on 
its face; certainly, the vast majority are honorable people. 
Sufficient provisions exist to retract the privilege from those 
who prove otherwise. But a broad net is cast by this measure. 
Under the provisions now extended to full officers (e.g., 
police and sheriffs, highway patrol, state police) and 
correctional peace officers, it would be expanded to include 
retired regulatory investigators, park rangers, welfare fraud
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investigators, school district police, etc. , if they have 
previously been authorized to carry by their empowering 
agencies while active. This may increase significantly the 
number of individuals armed in public to the confusion of local 
law enforcement, which would not find them readily identifiable 
by virtue of the permit process.

Accommodating permit holders who move to new locations5.

Waiving the requirement that a new set of fingerprints be 
submitted by individuals holding a permit but seeking a new one 
from a different jurisdiction makes sense. Characteristically, 
the waiver would apply when individuals move their place of 
residence and seek renewal from a different sheriff. What is 
proposed is similar to the procedure now operative for renewal 
in the same county: prints on file, submittal of 
identification that would permit retrieval, etc.

********

(More)
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Summary

Will make a number of technical and conforming changes to the state's firearms 
statutes.

Specific Findings

Existing law specifies the conditions under which a concealable firearm may be 
carried.

Among other things, this bill will make two significant amendments to the 
Penal Code with respect to concealable firearms.

• Penal Code Section 12050 will allow sheriffs or police chiefs to issue a 
license to a person to enable that person to carry a "loaded and exposed" 
pistol, revolver, or other firearm capable of being concealed upon the 
person. This provision will only apply to counties with populations of 
less than 200,000 persons according to the most recent federal decennial 
Census.

• Penal Code Section 12052 will specify that if a firearm license applicant 
has previously had his or her fingerprints forwarded to the Department of 
Justice (D0J), no additional fingerprints will be needed. This will 
eliminate the submission of a new set of fingerprints to D0J for the 
renewal of a concealable firearms permit.

This bill will also make other conforming changes to simplify various firearms 
statutes.

Lastly, AB ll80 contains double-joining language that incorporates amendments 
proposed by both AB 3552 and AB 2917* If AB 3552 becomes law, the act of 
importing and wholesaling will be added to the concealed weapons exempt list. 
If AB 2917 becomes law, it will require that additional information regarding 
A firearms license applicant be furnished to the licensing authority, as 
specified.
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Analysis

The majority of this bill deals with technical and conforming changes to 
accommodate the new "loaded ahd exposed" permit provision. The only other 
significant provision of this bill will remove the requirement that another 
Set of fingerprints be taken when a permit holder seeks to renew or reissue a 1/ 
"Carry" permit in another jurisdiction. This change does not appear to be of 
Concern since DOJ already has the person's fingerprints on file.

According to the California Peace Officers Association, there were several 
Northern County sheriffs who pursued this measure in order to enable cattle 
ranchers to carry ooncealable firearms in a "loaded and exposed" manner.

The Department of Justice has no major concerns regarding the provisions of 
this bill.

Fiscal Findings

This is a non-fiscal bill; there are no known costs that will be associated 
with the implementation of this legislative change.

Appropriation: No State-Mandated Local Program: No

Support

Peace Officers Research Association of California 
California Union of Safety Employees 
California Rifle and Pistol Association

Opposition

Unknown

Status

• 3/O6/9I
• 5/08/91

Introduced
Passed by Assembly Committee on Consumer Protection, 
Governmental Protection, Governmental Efficiency (8-2) 
Passed by Assembly Committee on Ways and Means (18-1) 
Passed by Assembly (55-13)
Passed by Senate Committee on Judiciary (6-0)
Passed by Senate Floor (26-4)
Passed by Assembly Floor, Concurrence (62-2)

6/14/91
6/18/91
7/28/92
8/13/92
8/20/92
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Recommendation

The Office of Criminal Justice Planning recommends that AB 1180 be signed. 
This measure appears to simply make technical and conforming changes to the 
state's existing firearms statutes, the most significant of Which will enable 
a person to carry a "loaded and exposed" pistol, revolver, or other 
concealable weapon in counties with populations of less than 200,000.
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