
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK COMMERCIAL DIVISION 

PEOPLE OF THE STATE OF NEW 
YORK, BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE 
OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, INC., WAYNE 
LAPIERRE, WILSON PHILLIPS, JOHN 
FRAZER, and JOSHUA POWELL, 

Def end ants. 

§ 
§ 
§ 

i INDEX NO. 451625/2020 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IAS PART THREE 

HON. JOEL M. COHEN 

NOTICE OF APPEAL 

PLEASE TAKE NOTICE that that the National Rifle Association of America 

(the "NRA") hereby appeals to the Appellate Division of the Supreme Court of the State of New 

York, First Judicial Department, from the Decision and Order on Motion of the Supreme Court of 

the State of New York, New York County (Joel M. Cohen, J.S.C.), dated October 3, 2022 

[NYSCEF 846], and entered in the Office of the New York County Clerk on the same date. 

In the Decision and Order on Motion, the Supreme Court denied the NRA's motion to 

dismiss with prejudice, pursuant to CPLR 3211, the New York Attorney General 's First Cause of 

Action [NYSCEF 705]. 

This appeal is taken from the denial of the NRA's motion to dismiss the New York 

Attorney General's First Cause of Action [NYSCEF 705]. 

A true and correct copy of the Decision and Order, together with the Notice of Entry dated 

October 3, 2022 is annexed hereto as Exhibit A. The transcript of the hearing referenced in the 
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Decision and Order is annexed hereto as Exhibit B. The NRA's Initial Informational Statement is 

annexed hereto as Exhibit C. 

Dated: November 2, 2022 Respectfully submitted, 

By: Isl Svetlana M. Eisenberg 
William A. Brewer III 
wab@brewerattomeys.com 
Svetlana M. Eisenberg 
sme@brewerattomeys.com 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

ATTORNEYS FOR DEFENDANT 
THE NATIONAL RIFLE ASSOCIATION 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Notice of Appeal and related 

documents was electronically served via the Court's electronic case filing system upon all counsel 

ofrecord on November 2, 2022. 

Isl Svetlana M . Eisenberg 
Svetlana M. Eisenberg 
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NYSCEF DOC. NO. 851 

...... ,.,._,...., .. I,. .,_,.,._,. --::,:_, .... .._,.,,.._,/ _._. ........ 

RECEIVED NYSCEF: 10/03/2 022 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

PEOPLE OF THE ST ATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 

Plaintiff, 

V. 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, INC., WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL 

Defendants. 

NOTICE OF ENTRY OF 
DECISION AND ORDER 

Index No. 451625/2020 
Motion Seq. No. 30 

PLEASE TAKE NOTICE that attached is a true copy of a Decision and Order on 

Motion Sequence No. 30 by the Hon. Joel Cohen, dated October 3, 2022, which was duly 

entered in this action and filed in the office of the Clerk of the Supreme Court, New York 

County, on the 3rd day of October, 2022. 

DATED: October 3, 2022 

1 of 3 

Respectfully submitted, 

LETITIA JAMES 
Attorney General 
of the State of New York 

Is Stephen Thompson 

Stephen C. Thompson 
Assistant Attorney General 
NYS Office of the Attorney General 
28 Liberty Street 
New York, New York 10005 
(212) 416-6183 
Stephen.Thompson@ag.ny.gov 
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NYSCEF DOC. NO. 8~ffi 

...... ,.,._,...., .. I,. .,_,.,._,. --::,:_, .... .._,.,,.._, / _._. ........ 

RECEIVED NYSCEF: 10/03 / 2022 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 03M 

----------------------------------------------------------------------------------- X 

PEOPLE OF THE STATE OF NEW YORK, BY LETITIA 
JAMES, ATTORNEY GENERAL OF THE STATE OF NEW 
YORK, 

Plaintiff, 

- V -

THE NATIONAL RIFLE ASSOCIATION OF AMERICA, 
INC.,WAYNE LAPIERRE, WILSON PHILLIPS, JOHN 
FRAZER, JOSHUA POWELL, 

Defendants. 

----------------------------------------------------------------------------------- X 

HON. JOEL M. COHEN: 

INDEX NO. 451625/2020 

06/1 4/2022, 
06/14/2022, 

MOTION DATE 06/14/2022 

MOTION SEQ. NO. 028 029 030 

DECISION+ ORDER ON 
MOTION 

The following e-filed documents, listed by NYSCEF document number (Motion 028) 684, 685, 686, 687, 
688,689,690,830 

were read on this motion to DISMISS 

The following e-filed documents, listed by NYSCEF document number (Motion 029) 691 , 692, 693, 694, 
695,696,697, 826,838,839,840,841,842 

were read on this motion to DISMISS 

The following e-filed documents, listed by NYSCEF document number (Motion 030) 698, 699, 700, 701, 
702, 703, 704, 705, 708, 757, 758, 759, 760, 761 , 762, 763, 764, 765, 766, 767, 768, 819, 831 , 832, 
833,834,835,836,837 

were read on this motion to DISMISS 

Upon the foregoing documents, and for the reasons stated on the record after oral 

argument on September 29, 2022, it is hereby 

ORDERED that the motions by Defendants John Frazer, Wayne LaPierre, and the NRA 

to dismiss portions of the Second Amended Complaint are DENIED. Counsel for Defendants 

shall upload a copy of the oral argument transcript to NYSCEF upon receipt. 

451625/2020 PEOPLE OF THE STATE OF NEW vs. NATIONAL RIFLE 
Motion No. 028 029 030 

:R o f 3 

Page 1 of 2 
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This constitutes the decision and order of the Court. 

10/3/2022 
DATE 

CHECK ONE: 

~ 
CASE DISPOSED 

~ GRANTED 0 DENIED 

APPLICATION : SETTLE ORDER 

CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN 

451625/2020 PEOPLE OF THE STATE OF NEW vs. NATIONAL RIFLE 
Motion No. 028 029 030 

:a of :a 

JOEL M. COHEN, J.S.C. 

NON-FINAL DISPOSITION 

GRANTED IN PART □ OTHER 

SUBMIT ORDER 

FIDUCIARY APPOINTMENT □ REFERENCE 

Page 2 of 2 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK : TRIAL TERM PART 3 

PEOPLE OF THE STATE OF NEW YORK BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE OF NEW YORK, 

Plaintiff, 

- against -

THE NATIONAL RIFLE ASSOCIATION OF AMERICA, INC ., 
WAYNE LaPIERRE, WILSON PHILLIPS, J OHN FRAZER 
a nd JOSHUA POWE LL, 

Defendants . 

Index No. 45 1625/ 2020 

September 29 , 2022 
6 0 Centre Street 
New York, New York 10007 

BEFORE : THE HONORABLE JOEL M. COHEN, Justice 

APPEARANCES: 

STATE OF NEW YORK OFFICE OF THE 
ATTORNEY GENERAL LETITIA JAMES 
28 Liberty Street 
New York , New York 10005 
BY: STEVEN SHIFFMAN, ESQ. 

MONICA CONNELL, ESQ . 
YAEL FUCHS , ESQ . 
EMILY STERN, ESQ . 

BREWER 
Attorneys a nd Counse l ors at Law 
750 Lexington Avenue, 14th Floor 
New York , New York 1002 2 
BY: SVETLANA M. EISENBERG, ESQ. 

JOSH DILLON, ESQ. 
DAVID UMANSKY, ESQ. 

(Appearances cont inued on next page . ) 
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APPEARANCES: (Continu i ng) 

GAGE SPENCER & FLEMING LLP 
Attorney s at Law 
410 Park Avenue 
New York , New York 10022 
BY: WILLIAM B. FLEMING, ESQ. 

CORRELL LAW GROUP 
Attorneys at Law 
250 Park Avenue, 7th F loor 
New York, New York 10177 
BY: P. KENT CORRELL, ESQ. 

WI NSTON & STRAWN LLP 
Attorneys a t Law 
200 Pa r k Avenue 
New York, Ne w York 10066 
BY : SETH C. FARBER, ESQ. 

AKIN GUMP STRAUSS HAUER & FELD LLP 
Attorneys a t Law 
One Bryant Park 
New York, New York 100 36 
BY: THOMAS McLISH, ESQ. (via Teams) 

2 

Terry- Ann Volberg, CSR, CRR 
Officia l Court Reporter 

tav 

2 of 84 

FILED: NEW YORK COUNTY CLERK 11/02/2022 08:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 883 RECEIVED NYSCEF: 11/02/2022

10 of 99



tr- .L J..,J!iU : .NJ!i W XU KJ\. \.; U U .N:J: X \.;J..,J!i KJ\. .LU / U ~ / ~ U ~ ~ .L .L : .L ~ AJVIJ 
NYSCEF DOC. NO. 847 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

RECEIVED NYSCEF: 10/03/2 02 2 

3 
Proceedings 

THE COURT : Good a fter n oon. 

Let's start with appearan ces beg i nn i ng wi th t he 

plaintiff . 

MR . SHIFFMAN: Good a fter n oon, your Honor. 

My name is St even Shi ffman . I am appearing for 

the plaintiff, the New York State Attorney General ' s Offi c e . 

I am h e r e t oday with Monica Connel l, Emi ly Stern and Yae l 

Fuchs. 

THE COURT : Good afternoon. 

De f e ndants, in what ever order you choose . 

MS. EISENBERG: Good after noon, your Honor . 

Svet lana Eise nbe r g , Brewer , Attorneys and 

Counse lors , on behalf of the Na tional Rifle Assoc iat i on of 

Ame rica . I a m j oined by my colleagu es , J osh Di llon and 

David Umansky . 

THE COURT: Again, can you turn the camera on --

n ot the came r a , the mi c r oph one? 

Thank you. 

MR . CORRELL: Good afternoon, your Honor. 

Ke nt Corre ll f or Wayne LaPi e rre . 

MR . FLEMING : Good a fter n oon, your Hon or . 

Your Hon or , Wi lliam Fleming , Gage Spencer & 

Fleming, for the defendant J ohn Frazer . 

MR . FARBER: Good a ftern oon , y our Honor . 

Seth F arber from Winston & Str awn for 

tav 
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RECEIVED NYSCEF: 10/03/2 02 2 

4 
Proceedings 

Mr . Phill i ps . 

MR . McLISH : Your Honor, this is Thomas McL i sh fo r 

Joshua Powell . 

THE COURT : Okay . So we have severa l mot i ons 

today . I t hough t we wou ld star t briefly with motion 27 to 

review the Special Referee's deci si on . I was think ing about 

d e aling with t hat on the p a pers, but since the br i ef ing was 

bef ore my decision on what I will call t he compan ion motion , 

and the parties did not address my decision because i t 

hadn 't happe n e d yet , I thought I would g i ve you a chance to 

argue whether I should do something other than what I did, 

and I think it may be motion numb er 26, but whatever the 

discove r y mot ion was. 

So l et me start with , i t ' s the NRA ' s mot i on , so 

Ms . Eisenberg . Would you mind d o ing it over t h e r e 

(indicating)? 

MS . EISENBERG: It would be my p l easure . 

Your Honor , the documents at issu e are p r otected 

n ot on l y by t he attorney-c l i e n t p riv ilege, but a l so as 

attorne y work product a n d as trial p r e paration materia l s . 

Judge Sherwood in his r uling made i t pretty c l ear 

t h at his ruling was only based on hi s cons iderat i on of t he 

a ttorney- client p rivilege issue, and the standard according 

t o the case l aw is tha t his opin i on h as t o be based on l aw 

a nd i t h as to be suppor ted b y t h e facts . It is the NRA ' s 

tav 
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RECEIVED NYSCEF: 10/03/2 022 

5 
Proceedings 

pos i t ion that the attorney work product cla im is quite 

strong, a nd given the Confidentiality Agreement wi t h Aronson 

who acted a s a tax preparer and as an audi tor, the NRA h ad a 

reason abl e expectation that the materials shared wi th 

Aronson wou l d not be made available t o t h e NRA ' s adversary. 

THE COURT: By definition an aud itor is an 

indepe ndent accountant , it ' s not part of , you know , t he team 

as i t were f or a litiga tion. Isn 't t hat inconsistent 

with -- you know, tha t's the whole point, when you share 

something with your independe nt auditor, that seems 

incons ist ent to me t hen on t he other hand saying it ' s this 

supe rse ding tria l preparati on pr ivilege . 

MS. EISENBERG: First, there are many docume nts at 

i ssue that we r e s h a r ed with the team that was on the tax 

preparat i on side , n ot on t h e audi t side . So for some 

documents even if one wer e t o be skeptical of this pos i t i on, 

the skepticism doesn ' t appl y t o a l arge g r oup o f d ocument s 

b ecause t h e individuals with whom it was shared were on t h e 

tax preparat i on team , n ot t h e audit team . 

In addi t i on, I unde r stan d y our quest i on, and I 

think it' s a f a ir quest i on, but wh a t we have to cons i der i s 

t h at the agreement very c learly spells out the 

confidentiality obligations of the auditor , and while t he 

a u ditor c lea rly is a third party, there was n o reason to 

expect t h e y would share i t wi t h our adversary , that h as 

t av 
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6 
Proceedings 

never happened, we had n o reason t o bel ieve it would, and we 

h a d the agreement that obligated them n ot to. 

THE COURT: And what 's the bas is for the 

underlying assertion o f privilege with respect t o t hese 

documents? 

MS . EISENBERG: It is conversations between and 

among lawyers for the NRA in-house and/or out s ide depending 

on the communication where t hey are determining, app lying 

their skill sets a s Rule 3101 refers, and they are applying 

the law, d e t e rmining strat e gy, preparing draft s , and 

otherwise exercisin g t heir skil l s as lawyers . Whether it ' s 

in connection with the language on a schedu l e 

THE COURT: Tax lawyers or as litigators? 

MS . EISENBERG: I think that it depends on 

THE COURT: You d on ' t get a tr i a l preparation 

privilege as a t ax lawyer, do you ? 

MS . EISENBERG: You stil l get the attorney work 

product p rivilege which is s eparate and abso lute in New 

York . 

THE COURT: Attorne y work p r oduct i s in connect i on 

with litigat i on, right ? 

MS . EISENBERG: No , you r Hon or , in New Yor k i t ' s 

a ttor ney work product, period , i t does not have to be in 

connection with litigati on. 

THE COURT: What di st ingu i s h es attorney work 

t av 
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7 
Proceedings 

product from a ttorney-client communicat ions then? 

MS . EISENBERG: Attorney-client commun i cat i on i s a 

client communicating with a n a ttorney, c ommunicat ing 

confidential inf ormation t o inform legal vo i ce or provide 

lega l advice . 

THE COURT: So when an attorney provides legal 

advice , you 're saying that i t's also at the same t ime 

attorney work p r oduct al s o? 

MS. EISENBERG: Yes, I would say that . 

THE COURT: So the same e xact thing, all the 

normal waiver rules under a ttorney- clien t privi lege , y ou 

would say t hat in e ach case whatever an attorney p r epares 

some thing , whether i t's a legal memoran dum or whatever, i t 

can s h a r e i t wi t h wh oever he or s h e wants, and i t ' s subject 

t o a different waiver pr incipl e t h an any oth e r 

attorney - c lient piece o f work pr oduct? 

MS . EISENBERG: Yes , absolutely, your Honor . I 

t hink t h at we assess each p rivilege on e b y one . 

THE COURT: I agree with t h at, but typ i ca lly , 

maybe n ot only, but typically the 3101 type o f mat e ria l i s 

g ive n somewh at spec i a l trea t ment because of the adversary 

process where t here ' s a re some th ings where you shou l dn ' t 

h ave to share wi th the person on the ot her side of t he 

versus sign in a l awsuit, but you seem t o be expandi ng that 

to anything a l awyer wr i tes about anything which seems to be 

t av 
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8 
Proceedings 

quite a lot, of b it of a n expansion . 

MS . EISENBERG: Right, that I th i nk that's c l ear l y 

codified in 3101 and the cases interpreting it, and it ' s 

different fr om the federal jurispruden ce on that top i c, i t ' s 

absolute , number one, and it simply t alks about attorneys 

applying their s kill sets in rendering legal advic e or 

preparing strategy whether in connection with a t ria l or 

otherwise. 

THE COURT : Wh i ch sec tion of 3101 is this? 

MS . EISENBERG: I have t o l ook i t up . I 

apo l ogize , your Honor. 

above (d) . 

THE COURT : 310l(d) , right ? 

MS. EISENBERG: Yes . 

THE COURT : Whi c h i s called tr i a l preparation . 

MS . EISENBERG: No , there ' s one -- there ' s one 

THE COURT : (c) attorney work p r odu ct ; the work 

product of an attorney shall n ot be obtainable? 

MS . EISENBERG: Yes , t hank you , your Honor. 

An d then absolute pr i v ilege whi c h i s a distinction 

fr om feder a l jurispruden ce in this area where i t cou l d be 

over come b y a s h owing of substantial need, not so in New 

York . 

THE COURT : Ok ay . 

Let me hear from t he State . 
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Proceedings 

MS . FUCHS: Thank y ou, y ou r Hon or . 

My n ame is Yael Fuchs. I a m an Assistant At t orney 

General representing the Attorney General ' s Offi c e . 

As you noted, y our Hon or, y ou have ru l ed in mot i on 

sequence 2 6 on a substa ntially identical issue i nvolv i ng 

documents withheld in their entirety, a nd there ' s n o reason 

for a diffe r e nt r e sult with r e s pect t o t hese r e dacted 

documents. 

The Specia l Master did a thorough review, he 

r e vie we d the d o cume nts at issue in camera, h e cre a ted an 

ite mi zed char t, and p r ovided document- b y - d ocume n t 

e xp lanations o f h i s d e c i s ions. And in hi s orde r, whic h i s 

available at docke t numb e r 663, h e found that Aron s on wa s a 

n on-privile g e d third p a rty, tha t the NRA and it s ou ts i de 

counsel t ook step s to e x c lude Ar ons on fr om p riv ileged 

communications, a nd we det a iled tho se numerous s t eps i n our 

brie fing in moti on s e que n ce 26 . Th ey explic it l y exc luded 

Ar onson, and the n the r e c ame a point i n t ime wh e n t h ey star t 

int ent i on a lly a nd repeated l y s h a ring t h ose c ommunicat ion s 

with Ar on son, in ma ny cases b oth the a u d it partne r and t h e 

t a x p a rtne r . Th a t ' s wha t the Spe c i a l Maste r f ound , a n d t h a t 

was correct . 

I n the i nter i m a nd a t subsequent brie f ing t he NRA 

h a s n o t off e r e d a ny e vide n ce or argu ment t o underc u t those 

con c l u s i on s . The NRA h as n ot a nd cannot dispute t he fact 
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that the NRA a nd i ts counsel did n ot consider Aronson to be 

covered by a ny privilege, and they have not demonstrated 

that Aronson wa s involved in the provision [ s i c ] of legal 

advice . Again, because they weren 't , the NRA, when t hey 

f orwarded them those communications, t he privi lege was 

waived. 

If I can address the Con f i d e ntia lity Agr eemen t -­

THE COURT : Look, t heir argument, I think it is 

tha t, they won't concede it, but they would say t hat my 

prior ruling is corre ct with r espect t o attorney- c lie n t 

p rivileg e , but t hey as ser t a substantially broader and much 

l e ss e asily waivable work p r oduct pr ivilege with r espect to 

the same docume nts so that a s long a s they , this t hird 

party, is n ot going t o s h are it with their adversaries, t hey 

say they can share wi t h wh oever t h ey want . 

MS . FUCHS: The work product pr i v ilege i s not t h a t 

broad, in fact, the l aw says the p rivilege shou l d be 

naturally construe d, and any privi l ege that a tt ached was 

wai ved when t h e c lient acted in a manner inconsist ent wi t h a 

d e sire to mainta in confid e n t i a l ity . An d the r e the 

Confidenti a lity Agreement is n ot d isp ositive because then 

you a re bas i cally c reating an auditor- c lie nt pr i v ilege, a n 

accou ntant- client privilege which New York law clearly does 

n ot h ave . You can't c rea te tha t privileg e s imp l y by 

enter ing into a Conf ident i a lit y Agreement. That wou l d 
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b a s i cally be a n end run around New York law that exc ludes 

h a v i ng a n a udi tor- or accountant-client pr i v ilege. 

As we briefed, the cases say f u r ther, t here ' s no 

waiver, there needs to be a common interest with t he p arty 

to whom t he mat erial wa s dis c losed, and I th ink it ' s in the 

Medinol case . 

THE COURT: We are s t ill t alking about work 

product? 

MS. FUCHS : Absolutely. 

The Court in the Medino l case wa s v e ry c l e ar, as 

you pointed you out, that auditor s do not share and cannot 

share common inter ests with the company that they audit . 

Similarly wi t h r espect t o the t ax preparers , the r e was not a 

l egal common interest h e r e . 

They a l so argue in the a l t e rnative t hat t h e work 

produc t privilege extends t o account a nt s as a sort o f agency 

p rinc i p l e when the accountant is adj un c t t o the l awyers 

strategic thought p roce ss. That ' s j ust totally inappos i te 

on t he f acts here where , again, Ar on son was e xp l i c i t l y 

exclud e d fr om these d e l ibe r at i on s . 

And, your Hon or, if I may, I th i nk that t h e f acts 

t here a re very persuasive . We t ook t he depos i t i on of Greg 

Plotts, Aronson ' s corp orate rep resent a t i ve, so not j ust for 

the audit side, but the corporate represent a t i ve i n genera l, 

a nd he test ified t h at he coul d n ot r ecall a n y occas ion where 
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attorneys from the Brewer f i r m asked him or Aronson f or 

their opin ion on accounting matter s . He conf irmed that t he 

NRA refused on privilege grounds t o provide Aronson wit h 

information regarding what the Br ewer fi r m was do ing with 

r espect to the Attorney Gener a l 's a ction or rega rding t he 

calculation of excess benefit transacti on s . 

So, again , this s eems t o be a clas s i c sword and 

shield or having your cak e and eating it t oo . You c an ' t in 

real time demonstr a te tha t you don 't cons i der this part y t o 

b e with in the circle of p rivile g e , and t h e n aft e r your 

p e ople f or war d t hem and share these communicat ions the n 

asse rt a pr ivi l ege . 

THE COURT: I think I have it . 

Ms . Ei senbe rg, a nything fur ther? 

MS . EISENBERG: Yes, very quick l y , your Hon or . 

I think Ms . Fu chs' meta phor s as sume that the NRA 

always acts thr ou gh the on e per son, but t h at ' s n ot the case . 

Ev e n though one person mi ght h ave b een careful n ot to 

di scl ose inf ormat i on on t h e t h eor y t h at a court migh t one 

day find wa ive r, a n othe r per son wh o was n ot , wh o i s on a 

d ifferent s i de o f the or ganiza ti on subj ect i v e l y be lie v ed 

t h at the rec ipie nt would maintain t h e i n f ormat i on 

confidential, and just because a n ent i t y t akes steps to be 

car e ful d oes n o t con cede tha t there wa s wai v e r. 

THE COURT: Okay . 
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I ' m going to deny the mot ion t o review t he Spec i a l 

Master 's order or confirm, I will confirm the Spe c i a l 

Master's order. I think the defendant's view of t h e scope 

of the privilege is unreas onably broad, and it s v i ew of t he 

waiver of such a p rivilege is unr e a sonably narrow, so for 

the same reasons as was the case with t he unredacted vers i on 

or docume nts subj e ct t o essentially the same motion, I agree 

with t he Special Master t hat any privilege attaching to the 

documents was waived, a nd I' m frankly kind of dubious about 

the privile ge to b e gin with t o the ext ent that i t ' s t his 

sor t of s e parate standing work p roduct p r ivi lege as applied 

to the s e auditors and accountants. So that motion is 

de nie d. 

Let ' s move on t o the mot i on s to d i smi ss, the th ird 

r ound of these . So, Ms . Ei senberg , since you ' re s t anding 

there ready to go, I will let you s t art . 

MS . EISENBERG: Certainly , your Honor . I am 

prepared to answer qu e stions you might have , but I c an start 

wi t h a general ou t l ine o f our a r gument if that p l eases t he 

Court. 

Th e issue the NRA br ings t o y our Honor i s i n 

relation to a newl y asserted c l aim . Th e f irst cause of 

act ion in the Second Amended Complaint is premised solely on 

one statutory provision in EPTL 8- 1 . 4(m) and seeks a wi de 

var i ety of in junct i ve relief inc l uding the appo int ment of a 
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specia l mon i t or and a governance expert, and this is what 

the NRA's mot ion i s about . 

The dispute here really is about a separat i on o f 

p ower s because what the New York Att orney General i s do ing 

i s asserting a c l aim pur suant t o a sta t u t e that does not 

give rise to a claim seek ing a r e me dy t hat the s tatu te does 

not provide f or, and , the r e for e , is d o ing something t hat the 

Leg i s lature did not empower her t o do. So with the motion 

t o dismiss she now a sks you , your Honor, t o c reat e a c ause 

o f action and to c r e a t e a r emedy tha t t he Le g i s l ature aft e r 

considered j udgment in a comprehensive e nforcement scheme 

d i d not give the Attorney General. So this breaks down into 

three or f our argume nts befor e you a nd you get t o t h e F irst 

Amendment point, but the overarchin g theme i s separat i on of 

powers . 

The fir st p o int i s that there ' s n o cau se of act i on 

t h at is c r eated by the second part o f the f i rst sentence of 

EPTL 8- 1 .4. I think opin ion o f t h e Appellate Div ision in 

t h e Grasso case i s very instruct i ve, i t has a l ot of usefu l 

guidan ce t h at applies h e r e . Th e fir st thing that t h e Court 

says there i s tha t where y ou h a v e a s ituat i on where t h e 

Legi s l ature h as n ot b een silent on a n area , you h ave to 

assu me tha t wha t ' s a dmitted is excluded. 

So, f o r example , h ere we h ave mu ltip l e provi s i ons 

wi t hin t h e EPTL wh e r e t h e government i s g i ven e xpre ss l y 
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causes of act ion a nd remedies. For example, in 8-1. 4(m) t he 

government is permitted t o seek e nforcement o f a subpoena i f 

the subpoena is disobeyed, it can al s o i nst i tute appropriate 

proceedings to seek complia n ce with Sec tions D, E, F and G 

which actually impose oblig a t ions, but if you focus on the 

language of the first sentence of that sect i on , it doesn 't 

say the Trustee shall, i t d oesn't say assets sha ll be 

properly administered, it doesn't t alk about a duty , it 

doesn't talk about an obligation, it doesn't speak to terms 

o f a proscription. In addition, what the statut or y 

provision says is that the Attor ney Gener al may institut e 

appropriate p r oceedings , and I believe that the word 

appropriate p r oceedings is very relevant . 

THE COURT: Doesn ' t the same sentence say t hat 

"The Attorney Genera l may institute appropriate p r oceedings 

t o secure complia n ce with this sect i on and to secure the 

p r oper administrati on o f a ny trust, corporation or other 

r e lat ionship to which this section applies ." 

The second h a l f o f t h at sentence which ha s b een 

r e lied on by court s , doesn' t that make c l e ar that t h e r e i s a 

broader mandate here, a nd that 's, the l egislative hist ory 

seems to suggest, t h at was the point, was to g i ve t he 

Attorney General more p ower t o oversee t hese kinds of 

i n stitutions? 

MS . EI SENBERG: I di sagr ee , your Honor . I f you 
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look a t 8-1.4 in totality it provi des a number of mechanisms 

for the Attorney General t o obtain compliance wi t h that 

section. It c a n or she can i mpose fines f or failure to 

register, she can, like I said, enforce s ubpoenas, and t here 

are other 

THE COURT: That 's the first part of the senten c e, 

" s e cure compliance with this s e cti on," but what about t h e 

second p ar t which is, " and to secur e t he proper 

administra tion of a ny trust?" 

MS. EISENBERG: Right, so a c orp oration would h ave 

a r e lat i onship to which this section applies . I th ink that 

the word a ppr opriate me ans that t hi s i s not a senten ce t h at 

give s rise to a cause of action, a nd the t e rmino l ogy t hat ' s 

use d i s so v agu e . You h a v e t o compar e it -- sorry, g o 

ahe ad -- you h ave to compare it against a ll t h e ot h e r 

provisions in the EPTL a nd the sister statute, N- PCL, where 

the Legislature we nt t o g r eat ext e nt t o say spec ific a lly the 

Attorney Gen e ral may i nst itute proceedings to r estrain, 

a nnul, di ssol ve , r e move , p i c k your r emedy , a nd the 

Le gi s l ature did n ot u se that l a nguage h e r e . 

Th e Attorney Gen e r a l r epresents t o you i n her 

oppos i t i on that it i s well settled t h at that stat u t ory 

p rovision creat es a cause of a ction. We beg t o differ . 

Non e o f the cases c ited b y the Attorney Genera l, Trump I 

Trump II, Lower Esopus , y our Hon or ' s deci s i on e ar lier, or 
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the Abrams case "held that that p rovision g ives rise to a 

cause of action." If you look at either one of t hose 

decisions , neither defendant argued that the provision does 

not give rise to a cause o f acti on. 

THE COURT: I did sustain a c laim under this 

provision in this case t o your c o- de fend ants . 

MS . EISENBERG: Right, but tha t was n ot t h e i r 

argument , their argument was I ' m not a t rustee or something 

else, they didn ' t s ay the provision d oes n ot g i ve rise to a 

cau se o f action. This is an issue o f first impress i on 

before your Honor and that ' s not something you have r u led 

on . 

THE COURT: Is it an issue o f first impress i on fo r 

everyone or just me? 

MS . EISENBERG: Ever yone, your Hon or . 

THE COURT: No one h as ever made the a rgument t h a t 

the Att orney General can ' t use this provision to oversee 

nonprofits? 

MS . EISENBERG: Correct, a nd they h ave done i t 

v e ry r a r e l y , the y h ave on l y c ite d a f e w cases whe r e t hat ' s 

been invoked, a nd, fr a nkly the r emedy tha t they typ i ca lly 

seek i s not as draconi a n as here s o I th i nk , emp irica lly 

speaking, perhaps tha t expla ins why it would be a n issue of 

first impression. 

The bottom line i s t h at, a nd the NYAG concedes i t, 
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that there 's n ot a single cas e wher e we have court p receden t 

wh ere a court imposes a mon itor over the ob jec tion of a 

party . 

That leads me t o my second p o int whic h i s even i f 

you were to rule , your Honor , t hat t hat sentence does give 

rise t o a cause o f acti on which is a separate issue, 

s e parate ly we would say that i t cert ainly doesn ' t c r eate a 

remedy o f appointing a compliance monitor or even an expert 

tha t the NYAG seeks. Why is that? 

We go back t o my separation o f powe r s po int and 

the sta tement in the Grasso case that where the Legislature 

has not b een silent on a topic , you have to assume t hat 

what's admit t e d is e xclude d, and tha t goes back to what I 

said ear l ier . Thi s statute provides f or a wide and granu l ar 

range of r e me dies , to disso l ve , annul, r e move, r esc ind, 

void, restrain, et ceter a , et cetera . And, i n fact, there 

is a whole a rti c l e in the N-PCL devoted to rece i versh i ps, 

and it talks about the circumsta nces i n which a r ece i ver can 

be appointed , t h e ir presumpt i ve durat i on of their term, 

c irc umstan ces unde r whi c h the y can b e r emoved, the ir duties , 

their respon sibilities, their author ity, et cetera , e t 

cetera . 

So given 

THE COURT : Is a motion t o dismi ss the r i ght 

vehi c l e to go at t he specifi c remed y ? I mea n, t yp i ca lly 
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you're goi ng at the claim itself, whi c h is the f i rst part of 

your a rgument, but isn't i t premature to s tart get t ing into 

what the possible r e medies might b e ? 

MS. EISENBERG: Not her e, your Honor , b e c ause we 

do have a statutory scheme that comprehensive l y defines 

remedies. There are mu ltiple, dozens o f provisions t hat 

spe cifically say i f you d o this , the n t his will happe n, you 

can be annulled , you c an be dissolved, you can be removed as 

a n officer, you can be enjoined from soliciting, but t h e 

s t a tute nowhe r e says tha t appointment o f a compliance 

monitor is a remedy tha t the Legis latur e cont e mp lated . I 

think that ' s r eally important b ecause , and, again, Gra sso 

t e lls u s that we have t o assu me tha t the Legi slature may 

conside r judgme nts , a nd they made --

THE COURT : Grasso was r e a lly about wheth e r you 

can be found t o h ave vio l ated the statute with a l ower 

standard o f culpability than the statute provi des . Remed i es 

have always b een subject to -- the general p rinc i p l e in 

cour ts especi a lly in f ashioning a remedy to reso l v e a 

viol at i on s h ould h ave a f a ir amount o f fl e x ibility, and I 

think tha t the n otion tha t there 's s ome r igid list o f t hings 

t h at a Court can do if i t finds a v i o l at i on A, i t s h ou l d be 

able t o fashion a remedy tha t addresses whatever t h at 

vio l a tion was , a nd it may be n arrower than wh a t the statute 

tal ks about . Surel y y ou don ' t t hink t h at the on l y t hing I 
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can do i s e i ther a nnul or n ot annul, I mean, there ' s got to 

b e someth i ng i n between. 

I think we are way pas sed, we a r e way beyond in 

the sense that I h ave n ot con c luded that anybody d i d 

anything at t hat point, but i t seems early in the case to 

say even if you find all this happened, you can' t do th is 

kind o f thing t o ensure c ompliance going forward . There ' s 

lots of s ituations where cour ts are g iven lots of 

flexibility to meet the harm that they f i nd espec ially in an 

e quitable p r oceeding . 

MS. EISENBERG: You r Honor , I agree with you that 

in Grasso it was about the cause of action, and I agree --

well , and I believe t hat Grasso really helps u s on the f irst 

point because wh at the Court said, as y ou may reca ll , i s you 

have to l ook at what are the evidentiary p i eces t hat wi ll be 

r equired f or the plaintiff t o prove it up , r i ght, and t hey 

said , well , Mr . Grasso , they a r e try ing to disgorge hi s 

salary j ust b ecause it was unreas on able without making t h e 

government s h ow t h at i t was a l so under the c ircumstance s 

wh e r e h e kne w i t was i lle gal. And I think h e r e i t ' s 

particul arly s a lie nt as well because what i s proper 

administrat i on ? What is the j u r y instruct i on go ing t o say? 

If you look a t other p rov i s ions tha t are i n play 

i n this case, you h a v e t o h a v e a rel a ted party, you h ave to 

h ave a tran sact i on, t h ere cannot be a n exc e pt i on --
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THE COURT : I s th i s a jury t rial c laim? 

MS . EISENBERG: Yes, you r Honor, I mean, i t ' s not 

a claim, so the sta tute does n ot provide --

THE COURT : If it ' s a c l aim, is i t a jury t rial? 

MS . EI SENBERG: Yes, absolutely , y ou r Honor . 

THE COURT: Absolutely? 

MS . EISENBERG: We ll , I think t hat it' s a factua l 

issue about proper administration, but I th ink that it ' s 

s ort of real ly difficult to answer that question because I 

think that' s actua lly anot h e r r eason why the Court did n ot 

create a c ause o f a ction there because if you look a t 102 of 

the N-PCL it says h ere ' s 12 to 20 things that the NYAG can 

do , and it says and all of the s e will be tried by a jury . 

So in the EPTL sen tence that the Attorney Genera l c i tes 

the r e is n ot a simi l ar verbiage or even a discussion about 

whether it wou ld be a jury c l aim or a bench tr i a l . 

If I may go back t o your questi on about t he 

d istinction b etween r emedy a nd cause s of action, I t hink 

t h at t he a n a l ogy from Grasso appl i es as well b e cause here we 

h ave a statute that n ot only e numer ates var i ous causes of 

acti on, but it actua lly enumerates a l o t o f d i fferen t 

remedies . I t specifically says when s ome one can be 

dissolved, when someone can b e a nnulled, restrained from 

doin g s omething . 

THE COURT: You are tal k ing about this statute, 
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the EPTL? 

MS . EISENBERG: Yes, I am talking about t he EPTL, 

and the sister statute, the N-PCL wh ich I submi t , your 

Hon or, is part of the comprehensive e nforcements because 

they c r oss-refer to each ot her, and t he legislat ive history 

makes that clear. In f act , they have para llel sister 

provisions, I wou ld submit, on whistleblower and 

related-party issues. 

So because we have a statutory scheme where t he 

Le gislature did a l ot o f work a t var i ou s po ints in the l ast 

centur y and this century to speci fy var ious remedies , they 

made cons i dered judgments , and just l i k e in Grasso t h e Cour t 

said, wh e n you have a per son who signs up to be a d irector 

or a n o ffi cer, they do it s ubj ect to the unde r stan d ing t h at 

their sa l ary wi ll not be c l awed back b e cause someon e finds 

it unreas on able . 

So h e r e you h ave a lso a corporat i on that c h ose to 

operate in New York or be incorporated in New York and 

con t inue to be incorporated in New York under the assumption 

that y ou h ave remedies that a r e st i pulate d in the statute or 

enumerated in the statute, you h ave dissol ut i on , you have 

a nnulment , you h ave a ll t hese oth er remedies , but y ou don ' t 

have the new remedy tha t the Attorney General is tryin g to 

i nve nt f or the appointment o f a c ompliance monit or i f assets 

were admini stered improper l y whi ch i s such a n undefined and 
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vague standard . 

Th e third and fourth argu ments kind of go 

together. Basically the statute t a lks about one be ing a 

trustee in one of two ways . The fi r st wa y i s if you, if you 

are t rusted with assets, and you are holding and 

administering them, but there's a very well established rule 

of statutory construction that unless a statute spec i f i ca lly 

s ays t hat the Leg i s lature intended for t h e statute to app ly 

extraterritorially the judge should n ot apply it in t hat 

manne r. 

So here we happen t o have a defendant who 

incorporate d in Ne w York , but whose assets are not l ocated 

in New York for the most part, and as the Attorney Gen e r a l, 

as t h e p l a intiff t h e Attorney Gen e r a l d oesn ' t even bother 

asserting in h e r compl aint t h at t h e NRA hol ds and 

admini s ter s assets in New York even though she says many 

other things h appen in New York, that she does not actua lly 

allege . 

THE COURT: I t woul d be awfully e asy to e vade a n y 

ov e r sight as a Ne w Yor k n o t -for-p r o fi t cor porat i on if al l 

y ou h ad t o d o was keep y our assets outside the state . I 

mean , t h at ' s kind of wh at you are saying , i s that as l on g a s 

they keep their assets outs ide the sta te, then the Attorney 

General is essenti a lly powerless t o exercise overs i ght over 

h ow they deal wi th their d onati on s and oper at e the i r 
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bus i ness, but that seems i ncons i stent with the statutory 

scheme where if you are, f or reasons o f your own cho i c e, a 

New York not-for-pr ofit corpora tion, the New York At torney 

General has authority over y ou. 

MS . EISENBERG : Well , your Honor , I think that ' s 

exa ct ly why the Legisl a ture could have made the reasoned 

judgment that the statute should e xpress l y say that i t 

applies to a sse ts admini stered allegedly improperly wherever 

they are held across the n a tion or acr oss the world , but the 

s t atut e doe s not say that. 

THE COURT : So if you had a New York based charity 

t hat was ripping p eopl e off all over the country and t h e 

world the At t orney General would just have t o l et t hat 

h appen ? 

MS . EISENBERG: Not at a ll, the Attorney Gene r a l 

can pursue the o ffi cer s and director s, it can seek to 

dissolve the cor por ation , it can seek t o annu l the 

corporation, it can s eek to r e strain the corporation f rom 

doing wh at ' s illegal. The Attorney General at her disposa l 

h as a l o t o f diffe r e n t r emedies that a r en ' t t i e d to t h e 

assets . This one h appens t o be tied t o the assets . 

THE COURT: So a New York -- aga in, fo llow i ng t he 

money is an important p art, and , again, I am not saying t his 

is this case , but the Attorney General, one of her j obs i s 

to oversee char i t i es that are auth ori zed under New York l aw , 
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and following the mon e y is a n i mp ortant p art of t h at . The 

way you would read th i s statute I can f o llow the money on l y 

until I get to the Geor ge Wa shington Br i dge and t h e n I h ave 

t o stop . 

MS . EI SENBERG: Well , you r Honor , I t hink there 

a re lots of monet a ry remedies lik e d isgorgement or 

r e stitution or e v en puni t i v e damages wh ere you g o to a 

director , an offic er , and y ou s a y y ou brea ched your duties , 

a n d y ou will be liable or y ou must return the monies . He r e 

the r emedy i s worde d in t e r ms o f a lle ged , con t inued, 

imp r oper admini strat i on o f a sse ts, s o i t ' s really 

qu a l itat i v e l y differ e n t . 

THE COURT : But you wou l d s ay , you would a dd t h e 

words assets i f you keep t h em in Ne w York . So i f you t a ke 

d onation s in f r om a ll over t h e wor l d , h ouse t h e m in a n 

account in New Jer sey , the n the New York Att orney Genera l 

can ' t get a t those even if you are mi s u s i ng them? Aga in , I 

am n ot sayin g t h is i s t h e NRA , b u t j u st in p rinc i p l e, a n y 

n onprof i t u nder h er jur i sdi ct i on . 

MS . EISENBERG : We ll , s h e i s n ot try ing to get 

tho se asset s , s h e ' s try ing t o inst ill a program to oversee 

t h em t hr ough a complia n ce --

THE COURT : Which is lesser . Rather tha n seiz ing 

them, wh a t s h e is sayin g is i f a f ter a l on g t r i a l , and fa r 

from wh ere we are today , t h e con c l us i on i s t h at t hi s i s a n 
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ent i ty tha t, you k n ow, again, we are h ypothe siz ing , is so 

f a r off the r ail s tha t i t can't regul a t e itself , i t c a n ' t 

mon i tor itsel f , tha t a s a r e me dy s hor t of d i ssolut i on we 

can't h a v e s omeon e wat c h over it f or a while , that seems 

like kind of an ext reme posit ion , t hat she doesn ' t have the 

abili t y to seek a r e medy tha t wou ld permit a cou rt to l et 

the organizat ion cont inu e , but j u s t h ave overs i gh t at a more 

direct level. 

Now, again , I' m n o t s aying t hat t hi s i s wh at I 

orde r t h em t o d o o r wh e the r I would d o i t or not, b u t you 

are s aying t hat if t he a s sets are out sid e the state , then 

t h e Attorney Ge neral who h as statu tory authority over t his 

e nt i t y , a nd thi s Court wh ich h as authorit y over act i on s by 

t h e Attorney Gen e r a l is kin d o f hamstrung by where the 

assets just happe n to be wh ich in t h e curren t economy seems 

awful ly n a rr ow . 

MS . EISENBERG : I think I have a rea lly good 

answe r to t h at , your Honor . The NRA is the victim to t he 

exten t t h at peopl e are a lleged to h ave done bad th i ngs t o 

t h e NRA, t h e y a r e a lle g e d t o h ave take n mone y away from t h e 

NRA . So the NRA i s n o t - - the NYAG i s n ot seek i ng damages 

from the NRA . So , i n fact , I am n o t aware of a s i ng l e 

provision in the EPTL, N- PCL, the Executive Law where a 

vi c tim corporation is bein g asked t o pay d a mages because 

that woul d be --
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THE COURT: That's n ot what t h is is. This is, you 

know, h a v i ng a mon itor, the company r uns itself , but i f the y 

are able to prove some systemic problems where, you k n ow, 

y ou can 't trust the managers who are there t o operate i t, 

again , this i s al l hypothetical becaus e we are off into the 

future, you are saying that they don 't even have the ability 

t o ask for and I don't have the ability to grant t h e ability 

to say f or a p eriod o f time s ince we have found this 

systemic problem, I h ave n o choice but t o e i ther get rid of 

the whole thing or to just l e t it be r u n by the s ame peop l e 

or t heir designees and just hope for t he best . They ' re 

sugge sting , it s eems like , you know, again , it ' s a very 

muscular kind of r emedy , I get i t, but I' m st ill hav ing 

troubl e with t h e idea that the Cour t d oes not have the 

ability if the appropriate facts are proven to say, we ll , 

wh a t we need t o do is t o h ave oversight, let it run i tse l f, 

but with oversight . 

So I think the thing I' m uncomfor t able with is 

t h at at a very ear l y stage o f t h e case before any facts h ave 

b een proven you ' r e saying that I h ave t o limit the scop e o f 

remedies, a n d then this part i cular point i s that even i f I 

were to consider a remedy , any assets that are outside of 

New York would have to be outside the scope of what I could 

do . With a n e ntity like this, tha t would l eave the Attorney 

General and I to be awfully weak . 
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MS. EISENBERG: Your Hon or , I think this 

hypothetical, also because that cause o f action does not 

exist, they are trying t o ask you to read i t into t he 

statute, and I think it's reasonable t o suspec t t hat if t he 

Leg islature had made the reasoned judgment that a 

monitorship is a remedy that's appropriate , they probably 

would have said that i t d oesn't matter where the assets a r e 

located , and then you could apply it extraterritorially, but 

tha t's not what the Legisl a ture here did . I think the 

probl em i s the fact that the cau se o f action does n ot even 

exist in the fir st p lace. 

I want to pick u p on some thing e l se you sa id, you 

know, don't I have the power t o d o this or don't I have t h e 

power to do that? We ll, I think that r ea lly run s into t h e 

Grasso p r obl e m b ecause again the Legislatu r e ver y c l early 

defined remedies that the Attorney General can seek or the 

Court can g rant. In fact , if you l ook at the N-PCL 

p r ovision for r e lated- party transactions i t says you can 

voi d , rescind, enjoin rel ated - party t r ansact i ons or you c a n 

e v e n seek r e me dies in l aw or e qui ty . 

So , again, the Legis l a ture knew h ow to say you can 

do more if appr opriate facts require additiona l act i on, but 

tha t cert ainly i s not the l a ngua ge tha t's used i n 

THE COURT : Th a t's cert a i nly true as t o conduct . 

They were saying you can' t find somebod y wh o runs one of 
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these entities liable f or s omething that wouldn ' t rise to 

the statutory level of culpability . That ' s t he actua l 

holding in Grasso. Gr a sso does not me an that the court s 

have n o p ower outside the f our wal ls o f the statute in terms 

o f remedy , at least I didn 't s ee that in that case . 

MS . EISENBERG: Well, I agree, it does n ot say 

just b e cause it ' s not e xp r essly a remed y , it' s n ot a remedy, 

peri od, it didn 't reach t hat question, but it said to the 

extent wha t the government is seeking here i s inconsistent, 

that c e rtainly is o ff the t abl e . And I submit that it' s 

incons ist ent here because the r e medies t h at the Legislature 

prescribed are di ssolution , annulmen t or muc h l esser 

r emedies , and doesn't talk about monitorsh i ps even t h ough i t 

tal ks about receive r s hips whi c h i s n ot be ing sought here . 

So I think it ' s incons i stent and incompatible with the me nu 

o f remedies that the Legislature went t o great l ength to 

specify . 

THE COURT : Receive rship is l isted as on e of t h e 

remedies t hey h ave under t h e statute or not? 

MS . EISENBERG: Yes , it i s . The r e ' s an art i c l e in 

the N-PCL, Arti c l e 11, tha t tells us n o t on l y the 

c ircumstances under whi c h a receiver can be appo int ed, but 

h ow long they will serve, when they might be removed, what 

their duties a re, et cetera , et cetera . 

THE COURT: Thi s i s l ess restrictiv e than t hat, 
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but you think it i s still not appropriate because i t 's 

either recei versh i p or n oth i ng ? 

MS. EISENBERG: Well , the statute says you c an 

seek t o dissolve, you can seek t o i mpose a receiver, you can 

seek to en join fr om soliciting in New York , and a bunch of 

other things, but the point is that the statute spec ifies 

what they are and d oes not talk about monitorships. 

I cer tainly would disagree with t he premise that 

monitor ships are qualitatively less intrus i ve , I t hink i t 

r eally all depends on circumst ances. If you ta l k about a 

mortgage f oreclosure case where you have a receiver for rent 

appointed who collects r e nts for a cou p l e of months, I t hink 

you can't say that tha t is mor e invasive than what i s be ing 

sought here . 

THE COURT : A receive rship cou l d a l so be someone 

running the e ntire orga ni zation. 

MS. EISENBERG: It could be, but i t depends on the 

facts and circumstances. He r e , suffice it to say, t h e 

Legi s l ature t h ough t about t h e remedies appropr i ate and did 

not deem monitorshi ps appr opriate . 

THE COURT : Let ' s hear f rom the ind i v i du a l 

defendants a nd then we will h ave t h e State respond . 

MR. CORRELL : Good af t ernoon, your Honor . 

Kent Correll f or Wayne LaPierre . 

I wou l d like to reser ve five mi nutes for rebutt a l , 
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if I may . 

I wanted to start b y just s ort of sett i ng t he 

table by s aying I view this as a question of power , a 

question o f authority, and that is an i ssue that both t he 

Appellate Division First Depart ment and the Cou rt of Appeals 

have addres sed . They put quite a lot o f thought a n d t ime 

into i t. 

I wanted to star t by directing your attention to 

People v. Grasso, 42 A.D.3d 1 26 , where t he Court d i d a ddress 

e xactly the i ssu e you talking about which i s r e me dia l 

choices, whether j udges get to make them or the Legislature 

gets to make them or the Attorney General gets to make t h e m. 

At page 137 -- actually , I will back up a litt l e 

bit . Th e Court fr a mes the issue, h e said, " The narrower 

issue that must be r e sol ved," and this i s with r egard to 

whether the Attorney Gener a l h as a n y author i ty t o b r i ng 

causes o f action against directors a nd offi cer s o f 

not- for - p r ofit corporations oth er than the causes of act i on 

t h e Legi s l ature express l y auth ori zed t he Attorney Genera l to 

brin g , so thi s i ssu e i s n a rr owe r than the i ssue you we r e 

just discussing, th i s re l ates t o act i ons aga i nst d i rectors, 

off i cers and key persons whi ch h as a specific p rovision wi t h 

a specific subparagraph 72 0 (b) tha t explicitly codifies the 

a uthority o f the Attorney General with respec t t o these 

act i on s . I t says t h at an act i o n may be brought for the 
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rel i ef p rovided in Sect ion 720 a nd par a gra p h A of Sect i on 

719 . I submit that that language should be interpreted to 

limit the author ity of the Attorney General wi th respect to 

bringing actions against director s, offi cers and key persons 

o f not- f or-profi t corporation s. 

Let me read you what I wanted to read to you fr om 

the Peopl e v . Grasso opinion . It says, t here are ta l k ing 

about Mark G. v. Sabo l, a Cour t of Appeals case , 93 N. Y. 2d 

720 , where they s a id in Mark G. v. Sabol the Court rejected 

the p l aintiff' s c l aim f or money damages , th i s i s unde r 

Social Services Law , it should be r ecognized, b u t it said in 

explaining the conclusion that recognizing such a cau se of 

action "wou ld not b e consiste nt with the l egi slat i ve 

sch eme ." The Court wrote , " Th e Legis l ature spec ifica lly 

cons ide r e d and express l y provided for enforcement 

mech a ni sms . Th e provi s i on s o f this statute were enacted as 

the compr e h e nsive means by which the statute accomp lis he s 

its objectives . Given this background it wou l d be 

inappropr i ate for us to find anoth e r enforcement mec h an i s m 

b e yond the statute ' s a lready compr e h e n s i ve sch e me ." 

Now I don 't think the Legislature made a mistake 

in e n act ing t his comprehen s i ve scheme or that t hey didn ' t 

think about the relief tha t they would allow the Attorney 

General t o seek . It ' s a ll the relief the Attorney Gener a l 

needs to do i ts job, to do hi s or her job, a nd I t hink t h at 
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we have to r espect the policy mak i ng author ity of t he 

Legi slature a nd not trea d on i t. 

Looking a t it a n other way , the Attorney Gene ral 

cann ot rewrite a statute n or can this Court, n or c an t he 

Cour t rewri t e i t under t he gu i s e of int erpreting it and 

applying it . I f the mandate fr om the Legis lature is c l ear , 

if the boundarie s o f the Attorney General ' s auth ority are 

c lear , t hen t he Attorney General may not rea ch beyond that 

authority. 

THE COURT: Counsel, tha t sou nds an awful l ot like 

a mot i on to reargue or renew t he mot ion t o dismiss you made 

l ast time . 

MR . CORRE LL: It' s n ot, you r Honor, and t h e r eason 

i s t h e comp l ain t c h a nged . 

THE COURT: The compl a int did not change with 

r espect t o your cl i e nt s . 

MR . CORRE LL: It did , y ou r Honor, wi th respect, i t 

ch anged in the sense that t h ey are n ow asking fo r a mon i tor 

for t h e top execut i ve of a 5 million per son organ i zat i on 

t h at i s e ngaged in con st i tut i on a lly p r ote cted advocacy in a 

case in whic h the Attorney General h as a l ready a nnounced 

t h at she wants to destroy t h e ent i t y , and --

THE COURT : But tha t ' s relief again st the entity, 

n ot again st you r c lie nt. 

MR . CORRELL: Well, i t woul d affe ct my c lient 
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dramatically unless they are will i ng t o con c ede t hat t h ey 

a re not going to monitor my client a nd any communicat i ons he 

may h ave with me mbers or d on ors which i s a l so 

constitutionally protec ted a ctivity . 

I can't envision a moni t or t hat wou ld not infringe 

upon his ability t o functi on the way he normally fun c tion s 

which is with a high d e gree o f confide ntiality prec i se l y 

because o f a concern 

THE COURT : Do you h ave a ny cases where an 

e mployee o f a compan y h as s t anding t o challe nge the 

impos i t i on o f a monitor on t he or g anizat ion? 

MR . CORRELL: I can ' t t hink of one off t he top of 

my h e ad 

THE COURT : You eith e r work there or you don ' t . 

I f you work t h e r e you are g overne d b y whatever monitor t he 

l aw applies . I d on't know tha t as a n empl oyee or off i cer 

you h ave a n y that seems like the NRA ' s argument, n ot your 

client ' s . 

MR . CORRE LL: I am t hinking back to the ' 6 0s and 

' 70s wh e r e uni on s we r e b e ing confron t e d with monitor s . I 

know the uni on s, a l ot o f t h em, the members of un i ons were 

oppos ing appointments o f monitors back then . 

The fact i s tha t the appoi ntment of a monitor is 

suc h a rare thing i n n ot - f or - prof it corporat i ons , I a m n ot 

aware o f i t ever h appeni ng before so i f i t ' s never happened 
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b efore i t's n ot surpr i s i ng that ther e wouldn't b e a c ase in 

which, you know, the issue o f standing applies. 

THE COURT : The cause of act i on in whic h t his is 

s ought is not a cause o f a c tion against your c lient , right? 

MR . CORRELL : I t's character ized as a cause of 

action against the NRA, but it's based on exac tly t he same 

provision, EPTL 8-1.4, on which the Attorney Gen e ral bases a 

c ause o f action against my client. If you look to the 

pra yer for relief you wi ll see that the first three 

paragr aphs of the ir prayer f or relie f asks f or e xact l y the 

same relief against my c lient tha t they are asking for 

against the NRA. 

So, yes , I mean , if you want , i f you don' t want t o 

l ook passed the l a b e l, then they a r e right, but if you l ook 

passe d the l abe l to the reality of what they are seek ing , 

they are seeking a judgment a g a inst my c lient requiring him 

to submit to a monitor a nd t o what they character i ze as 

governance r e forms , but it r e ally j ust inter fe r es wi t h hi s 

ability to do hi s job t h e way hi s members want him t o do i t 

a n d the way hi s board wants him t o d o it. 

So it's profoundly c h a nged, it's prof oundl y 

ch a nged t he compl a int , i t ' s introduced a dangerous and, I 

wou ld argu e , unconstitutional new elemen t where you h ave the 

Attor ney General o f the St a t e t r ying t o interfere wi t h the 

operat i on o f a n ot- f or - p r of i t orga ni zat i on . 
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That happened in the '5 0s in NAACP v . Alab ama. 

Th e Attorney General of the State o f Alabama want ed to try 

to do what he could to disrupt the NAACP. He sa i d you have 

g ot to give me your member list if y ou want t o con t i nue to 

operate in my state. They s aid, no , and the y went to the 

Supreme Court. The Su preme Cou rt said, no, you can' t do 

that, you can 't inte rfe r e with an organization like t his 

because they are engaged in free speech, we respect that , 

and we will protect tha t. 

THE COURT: Again , t h e difficu l ty I have with some 

o f these arguments is that you c an ' t r eally assess the 

r emed y without knowing what the fact findings are t hat g i ve 

rise t o t h e r emedy b e cause tha t's the point of a r e medy , but 

if the orga ni zat i on i s oth e rwi se e ntire l y fine, but t here i s 

a major probl em in the cash management, l et ' s make something 

n a rr ow up, the cash man agement o f the organ i zat i on i s j ust a 

mess , and the peopl e who a r e in charge o f it don ' t k n ow wh at 

they are d oin g , and the only way to get a handle on th is is 

to put somebody e l se in ch a rge of cash management , l i t era lly 

just the accounting a n d the l ike , you ' r e saying t hat t h e r e ' s 

n o way f or a court to say, y ou know , with donor funds be i ng, 

you know, l ost because of just simple cash management 

p roblems , tha t there ' s no way t o address tha t? 

MR . CORRE LL: Th ere are many ways t o address i t : 

Remove t he cash -- sue t he corporation seek ing remova l of 
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the cash manager, that's one way. Ask f or -- sue under 

720(a) (1) a nd ask for a judgment t o compel the cash manager 

to account for his officia l conduct, give you a report of 

wh at h e is d o ing, explain what he is d o i ng , why i s he doing 

th i s, how can i t be done differently. 

THE COURT: So in tha t context a court could n o t 

say b e cause this was such a s e r ious problem I would like 

repor ts, I would like there t o be a reporting for some 

period of time to make sure tha t whoever is taking over is 

doing, is not r epeating the same mi s t akes , you're s a y ing 

tha t t here ' s no way for a cour t t o do t hat, you just have to 

hope for the b e st with the n e xt person? 

MR. CORRE LL: I am n ot saying that at all, n o . 

EPTL 8-1.4 g ives t h e Attorney Gen e r a l the ability to serve 

subpoenas , and to ask peopl e quest i ons, and compe l 

complia n ce . If you want t o know wh at someone i s do i ng, j ust 

hit them with a subpoena and you wil l find out , and t hen i f 

you find out they are d o ing s omething they shou l dn ' t do, 

t h ere a re other remedies . 

What I am sayin g i s that the y are trying to expand 

a n arrow set o f remedies or set o f relie f that a llow them to 

d o their job as s upervisor s to really sort of , you k n ow, 

camp out a t an organization, become a government monitor or 

con du c t s urveillan ce , a n d it ' s high ly sens i t i ve i n an 

organi zat i on like thi s . 
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I would l i ke t o read one other thing whic h I t hink 

goes right to this poi nt. Th i s is again the Appellat e 

Division, Justice McGuire writing in Grasso . He s aid , "A 

due respect f or the competence o f the Leg i s l ature requires 

us to concl ude t hat t he many remedia l choices i t made were 

considered choices." I t cites Middlesex Count y Sewage 

Authority v . National Se a Clammers Associat i on, a famous 

c a s e in t he U.S. Supreme Cour t, 53 U. S.115 [ 198 1 ], saying, 

"In the absence of strong ind i cia o f a contrary 

congress i ona l inte nt, we a r e compelle d t o conc lud e tha t 

Congress p r ovided p reci sel y t he r emedies it considered 

appropriate ." 

Now the word appr opri a t e is i mportant . I t appears 

in t h e EPTL, it says y ou can bring appr opriate proceedings . 

I f the Legi s l ature h as deci d e d t h at i t has p r ovided 

prec i sely the r emedi es it con s iders appropr i a te i n an act i on 

against a director, offi cer or key person , then t hey can ' t 

use EPTL to circumve nt t h at statute , t h ey are j ust go ing in 

t h e b ack door l ooking for rel i ef t h at they are not , t hat ' s 

not p r ovi d e d in 720 a nd t h at the Le g i s l ature d i d n ot wan t to 

be a v a il abl e in a n action against d i rectors , officers a nd 

key person s . 

And , you know, tha t ' s what the, right ly or 

wrong ly, tha t ' s wh a t the Legislature s a id and d i d . It ' s 

right in my v i ew because t he Legi s l ature h as strugg l ed wi t h 
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the b a l a n c e of making a vital, vibrant, competitive 

nonprof it sector where you encourage people t o come and 

serve. If you make their, if you provide n o cer t aint y as t o 

their liability, open-ended relief, n o i n surance comp any i s 

going to underwrite D&O in New Yor k or if they do it will be 

at a prohibitive price, and you would have t o be crazy to go 

t o work f or a New York n ot-f or-prof i t corporation n ot 

knowing what a court might decide in t erms of what the 

remedy is . 

Le t' s look at some of the remedi e s the y are asking 

f or. Lifetime ban on nonprofi t s e r vice for my client . Holy 

cow ! Real l y ? A disgorgeme nt of all the compensat ion he 

earne d over 30 years. Really? Do you t hink the Legi s lature 

wanted t h at? Damages . No , they didn ' t authorize damages . 

The word r e stitution does not appear in 720 , damages does 

not appea r in 720, removal does not appear i n 720, mon i tor 

does not, governance r efor m d oesn ' t . 

THE COURT : What would b e t h e remedy for a 

h ypothet i cal manager wh o directed corporate funds to him or 

h e rse lf ? 

MR . CORRELL : It depends on the f acts . One remedy 

is if t hi s person is an off i cer , t h e statute , the 

Legislature, exp ressly provided that the Attorney General 

h as auth ority t o seek remov a l . Now a g a inst whom? Aga i nst 

that person --
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THE COURT: What happens t o the money? 

MR . CORRELL : Well, it depends . I f it wa s an 

honest mistake --

THE COURT : Assume the wor st because you are go i ng 

to the ends o f power. So the facts s how just ou tright 

theft, walked o ff with donor money, and built a h ouse 

somewhere . 

MR. CORRELL : So t hat's 72 0 (a ) (2 ), and it talks 

about you can get a judgment t o set asid e a conveyance , 

assignme n t or transfe r of cor porat e asse t s whe r e the 

t rans feree knew o f its unlawfulness. So you have to it 

has to b e unlawful , and you have t o know it ' s unlawful . So 

if you have a bag of cash, and you walk out , and you k n ow 

you a r e taking t h at cash a nd y ou shouldn ' t, then, yes, you 

can set that aside, and you can go after that person for 

that . 

It ' s a ver y high standard, and that ' s t he standard 

t h at El iot Spitzer tried to get around in Grasso because h e 

didn ' t want to h ave to a llege a nd prove that Grasso kne w 

that r eceiving compen sat i on that h ad been approved by t h e 

Board o f the New York Stock Exc h a nge wa s un l awfu l, that , A, 

it was unl awful and unreason abl e, a nd, B, he knew i t was 

unl awful, and so he tried t o fudge i t, he tried to k ind of 

get a r ound it . And the courts, this court i n the person of 

Justice Ramos said, yes , fine. Th e Appellate Di v i s i on, 
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three-two, with Justice McGuire wr iting t he maj or i ty and 

Justice Mazzarelli writing the disse nt , t h e y had a s p i r i t ed 

deba te over it, a nd by the time it g ot t o t h e Court o f 

Appeals it was seve n-zero unanimous with Chief Judge Kaye 

wri t ing a beaut iful opinion , s hor t and concise , and adopting 

everything the Appe llate Divisi on ma j ority had s aid whic h i s 

thi s r esp e ct f or t he Legislature and this re l u c tance to 

allow t he Attorney General or c ou r ts t o t read on tha t policy 

making author ity. 

THE COURT: Okay . Th ank y ou. 

MR. CORRELL: Would you like me to address any of 

t h e other points they raise ? I d o h ave a po int I would like 

t o addre ss , it' s house keeping , but i t' s important . 

Th e l ead d e f e ndan t i n t hi s case does n ot ex i st, 

and I' ve moved unde r CPLR 3211( a) (10 ) to d i smi ss for 

f a ilure, f or n onj o inde r, f a ilure t o j o i n a nec essary par t y . 

For some r eason, a nd I wou l d l ove t o have an exp l anat i on , 

for t h e Court to ask f or an e xplanation , t h e AG has 

stubb ornly refused to amend i ts compl a i nt to name the 

Nat i on a l Rifle Associ at i on o f America as a d e f e ndant . 

I n stead , they h ave n a med a n e ntity o f whi c h there ' s no 

record under a different n ame . So t h at ' s one . 

The last th i ng is , i t ' s is a smaller point, it ' s a 

subset o f tha t larger point, whi ch is 

THE COURT: Before we l eave that , wh o e xact l y a re 
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you sayi ng should be named as the lead? I have t he Na t iona l 

Rifle Association of America, Inc . 

MR. CORRELL: Right , the Inc. is n ot part o f t h e 

n ame . If you call up the State Sec retary and ask t hem t o d o 

an entity search you will n ot f i nd that. I t ' s more t han 

just theoretical. Going through a 200- page c omplaint t hat 

r e f e rs to this e ntity ov e r and over again , and hav ing to 

admit or deny the al legation s makes it j u st unwieldy, it 

ma kes it impossible, because every time y ou have t o deny the 

alle gation and the n say e xcept if y ou a re r e f e rring to thi s 

e ntity then --

THE COURT : Okay . 

MR. CORRE LL: -- b e cause otherwi se it produces 

confus i on. 

The other thing i s , in ord e r to d o comp l ete 

jus ti c e, if we h ave a judgment a t the end o f the case i t h a s 

t o have the right capti on, the right n ame on it, a nd a l so if 

my cl ien t should wan t to c r oss- c l a i m, h e sh ould have a 

defenda n t in t he case to c r oss- c l a i m agai nst, he s h ou l d n ' t 

h a v e t o serve a third-party s u mmon s and bring t h e e n t i t y in 

a s a third p a rty . Th e rule s r e quire it. To do comp l ete 

j u s ti c e, t h e Court s h ould not proceed wi t h ou t t he act u a l 

e nt i ty i n the cas e p roperly . 

Th e l as t point, a nd just indulge me on t h i s l ast 

one , you di smi ssed t he un j u st e nri c h men t c l a im in t hi s case. 
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They took out, the Attorney General t ook out the c laim, b u t 

left i n the request for relief. So n ow it's even worse. 

Then they had to, they wa nted to a llege unjust enr i c hment 

which left out an e lement they needed t o prove for a 

statutory violation , but they left in t he relief . So now 

they get the relief without even alleging anything, it's n ot 

t ied t o any claim. So that should c ert ain l y come out, and 

that's why I think the complaint should be dismissed as 

against my c lient to give the AG an opportunit y to rewrite 

h e r complaint rathe r than asking thi s Court to rewr i te the 

sta tute s under which she is moving. 

THE COURT: Thank you. 

Do any othe r individuals want t o speak hopefully 

with out r e peat ing wh at h as a lready been sa id? 

MR . FLEMING: I know , your Honor , i t ' s difficu l t . 

I will try n ot to g o over gr ounds. Mr . Corre ll covered a 

l ot of points I would h ave made . 

Quickly to add to what h as been said -- by t h e 

way , I represent J ohn Frazer . You know, it' s the po licy of 

t h e State , it' s in our brief , that, you know, n ot only are 

we supposed t o try to determine the Legi s l ature ' s will, but 

we are s upposed to respect wh at is expressed exc l udes t hings 

tha t are not exp ressed. In this comprehensive statute, the 

statutes, I s h ould say, relating t o n ot-for- prof i t 

corporat i on s , t h at rule , t h at polic y of t he State i s 
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especial ly importa nt. And as I s a id, Mr . Corre ll covered a 

lot of tha t so I will be very quick. 

There are three claims a gainst, Mr . Frazer, t hree 

different statutes. 

THE COURT : They have not changed from the last 

motion to dismiss, correct? 

MR. FLEMING: No , they have not, that ' s correct , 

but they do a s k your Honor for relief t hat clearly is not 

permitted, it 's just n ot. 

THE COURT: Is it the same point about the 

monitor? 

MR . FLEMING: No , it ' s different . They are asking 

for items of r el i ef that just are not i n the statute . Thi s 

i s a questi on o f p owe r, i t d oes g o , I contend, to 

subject- matter jur i sdict i on whi c h, of course , c an be raised 

a t a ny time , a nd specifically can be rai sed under 3211(e). 

So if I may, you kn ow , I wil l start with the N-PCL, Section 

720. 

The p l a in l anguage o f t h at statute i s c l e a r, i t 

says , i t provides e quitabl e r e l i e f f or an offi cer to account 

f o r his offi c i a l con du c t if, a s Mr . Correll sa i d, t here was 

a transfer that is unl awful, a nd t h e transferee knows t h at 

it ' s un lawful, tha t can be s aid a side. The Attorney General 

can a lso e nj o in tr a n sfers going f orward , and so on i ts face 

i t ' s equitabl e . 
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The F i rst Department has sai d that it is Se ct i on 

720 i n the BCL context, which is the t win statutes i dent i ca l 

in langua ge, but BCL Section 720 is a sta tute t hat does n ot 

permit an action at l aw f or money judgment. The Fourth 

Depar t ment has e choed t hat. Mag i strat e Judge Peck across 

the street h a s done tha t. Judge Masley here in t his court 

has a g r eed with that as well . Th is is, t h i s i s 50 or 60 

years now o f t hat j u ri spr udence pass ing muster . So this is 

n ot a c l a i m where you can seek dama ges, and yet t he At t orney 

General says with r espect t o Mr . Frazer t hat h e i s liab l e 

f o r all o f t he l osse s t hat pur por t edly were caused t o t he 

corporation . It is just n ot t h e case . 

Now, i t' s also true , Mr . Frazer i s alleged s i mp l y 

to h ave r eceive d hi s sal a r y compen sation, that ' s i t . There 

are n o transfers t h at are a lleged t h at h e r ece i ved t hat wer e 

out s ide o f hi s compensa tion a nd so the i dea that i f hi s 

obligat ion is to account f or his o ffi c i a l conduct, and i f 

t h e r e t h ey are able to p r ove i n s ome respect t hat h e has 

failed hi s dut i es , t h at h e ' s required to , therefore , ret urn 

a ll o f hi s comp e n sat i on b ecau se o f l osses that may have been 

caused to the corpor a tion , i t ' s n o t permit ted under t h e 

statute . 

The Legi slature was comprehensive in determin i n g 

wh a t remedies a re a v ai l able t o the Attorney Genera l, are 

availabl e to su i ng par t i es t h at a r e abl e to sue under t hi s 
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statute, a nd losses are n ot one o f them. This is an 

equita b le action. So, your Hon or , at most , t h is i s a ll i n 

our brief, if there was any untoward c onduct by Mr . Frazer 

they can seek disgorgement o f his ill-gotten profits , bu t 

since i t's his compensation t hat wa s deter mined by an 

independent board, committee o f the Board , the Offi cers 

Compensation Committee , without any input by him, as a 

matter of law there 's no way t hat he cou l d know of its 

unl awfulness because there's n othing unlawful about , 

the r e f or e , unde r 720(a) (2) a transfer cou l d not b e set a s ide 

as either unlawfu l or with knowledge of i ts un l awfu l ne ss . 

So moving quickly to Section EPTL 8-1. 4, Ms . 

Eise nbe rg covered that as well. I think, your Honor, a fa ir 

reading of t h e statute is, t hi s i s a statute that ' s des igned 

t o promote information fl ow to t h e Attorney General to 

permit it to supervise trustees . It permit s subpoena power . 

They can get documents and they can get wi tnesses . They can 

e nforce t h ose subpoe nas, s pecifically s et aside , in t h e 

statute, to enforce t h e subpoenas . Th ey can f ine 

individu a l s . As r e l e vant t o Mr. Frazer, they c an r e move 

people, but the only wa y they can remov e peop l e i s for 

failure to file report s or to regi ster . That has n ot been 

al leged. 

THE COURT : You base tha t on y our readi ng of the 

word account , t h at account ing f or t hings means mak ing ora l 
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or wr i tten descript i on o f what happened as opposed to 

account i ng i n the sense, i n the common law sense ? 

MR. FLEMING : Th a t c oncep t, your Hon or, relat es t o 

the l ast s ection I just spoke about, the N- PCL 720 , and i t 

does s ay to a ccoun t f o r your official conduct. Now my 

reading is tha t accou n t means t o explain , to be a ccount abl e 

f or, okay , and once you have d e t ermin e d that thresh o l d 

i ssue , t hen you g e t t o t he remedies. Th e remedies a re 

specified in 720. 

Now I ' m t a l k ing about EPTL 8- 1 . 4, and t h e c l a im i s 

under subsection M o f t hat statute. What i t says at the e nd 

of that is , "Th e fai lure o f any trustee ," and we spen t a 

large part of our brie f disputing tha t Mr . Fraze r i s a 

t rustee, t h e r e ' s b een a con c lusory a llegat i on that he i s a 

trustee with out any e xp l anat i on of h ow i n t h e wor l d t h ey 

arrive at tha t con c lusion, but "the f a ilure of any trustee 

t o r egister or t o fil e r epor ts ," those are the t wo th ings, 

t h ose a r e t h e two thre s h o ld issue s, "as require d by t his 

sect i on may be ground f or judi c i a l r emoval of any person 

r espon s ibl e f o r s u c h f a i lure ." Th e r e ' s n ot b een an 

a llegat i on in the compl a int, tha t l arge comp l a i n t , o f a ny 

failure to register or a n y f a ilure t o f ile repor t s . 

So , a g ain, b a sed on tha t they are seeking damages, 

they a re seek i n g i nterest, they are seek ing rest i tut i on , 

t hey are seeki ng a per manent bar fr om ever serv ing a 
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n ot-for-profit tha t is authori zed t o d o b u sine ss in New 

York. It is just s imply n ot i n the statute. I i nvi t e your 

Honor to just scour it. 

It's very c lear, this is an i n f ormational statute, 

i t's des i g ned to p romot e informat ion flow to the Attorney 

General so they can then better supervise trustees a n d 

not-for-pr ofits, but i t d oes n ot permit what they c laim. 

Finally, on t he Execut ive Law, this is rea lly 

simple , the Executive Law p e rmits s pecified r emedi es . Wh at 

the y are seeking, okay , i s tha t Mr . Frazer b e b a rre d, b e 

en joined fr om soliciting or col lect ing for any 

not- for - p r of it operating in New York, and that h e be 

e njoine d from s e r v ice as a dire c t or , o ffice r or t rustee for 

a n y n o t -for - p r o fit a u t h ori zed t o d o b u siness in New York 

State . The statute d oes n ot permit t h at. Wh at t h e statu te 

says very c learly i s they can enj o in Mr . Frazer fr om 

continuing to soli c it or collect f o r the NRA, n ot for any 

other e nt ity , and t h ey can seek h is removal. 

Now , t h ere are a coupl e o f argument s , I don ' t want 

to b e l abor t h e r ecor d , t h e y a r e in our b rie f, but t h e i dea 

tha t h e can be e nj o ined fr om continuing t o so lic i t a n d 

collect is sort of odd because h e doesn ' t so lic i t and he 

does not collect. So now the Attorney General has said, 

well , h e fil ed, h e sign s the CHAR500 tha t i s prepared b y 

profess i on a l s or t he attached d ocuments are pre pared by 
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profess i onals, a nd tha t that d ocu ment, t hat f iling , is used 

to solicit or collect. It seems a tte nua ted t o me, arguabl y 

it gets them in the ballpark, but here ' s the key but , t h ey 

are n ot see king t o stop him fr om continu i ng t o so lic i t or 

collect f or t he NRA , they are s eeking t o stop him, to en j oin 

him, t o h ave y our Honor issue an injunction t o prevent him 

fr om e v e r d oing anything o f that nature for a n y 

not-for -pr o fi t authorized t o do bus iness in New York . 

So it is a questi on o f power. I can s t and up h ere 

f or a l ong time , I have g o t a l o t o f mat er ial to go throu gh , 

I will spare you t hat, but t he shor t par t of th is argu ment 

is , t h ey are asking for t hings t h at are not authorize d . 

THE COURT: Th a n k you. 

My s uper star cour t r epor ter h as been go ing a t i t 

for a l ong t ime right n ow with a l ot o f word s , a ll good 

ones , but I will t a k e a s h ort b reak a nd l e t h er rest. 

I wi ll be back in five minutes . 

(A r e c e ss was taken.) 

(After t h e recess t h e foll owi ng occurred:) 

THE COURT: P l a intiff. 

MR . SHIFFMAN: Good a fter n oon, your Hon or . 

My n ame is Steve Sh i ffman . I am an Ass i stant 

Attorney General . I will be handling t he response to t he 

NRA ' s argu ment t oday . My colleagu e , Monic a Conne ll, will 

respond to t he argume nts p resented b y Mr . Frazer a nd Mr. 
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LaP i erre . 

I wou ld like to start, you r Honor , I am happy to 

a nswer my questions that you may have , and, you kn ow, 

addres s anyth i ng i n ou r papers, but I wou l d like to start 

today by addressing t he point s that Ms. Eisenberg made in 

her opening . 

Th e f irst issue I t hink really r e l ates to t h e 

application of Grasso here, and Grasso is not at all 

appl i cabl e here . As your Honor poi nted out , Grasso relates 

to nons t a t u t or y c l aims where t h e c l a i m asserts, seek s a 

remedy that is different, but the main issue in Grasso , I ' m 

s orry , it ' s not the r emed y , but it ' s the c l aim i tse l f when 

i t impose s a lowe r burde n o f p roof t han a s tatutory c la i m, 

a nd t h at ' s not the case h e r e . It ' s n ot the case here for a 

coupl e of reasons , but the primary r e ason i s t hat t h e EPTL 

is t h e statute . 

EPTL 8~1 . 4(m) h as an express provi s i on i n it that 

gives the Attorney General the power to b r ing p r oceedings . 

That power i s very c l ear . I t says t h at the Attorney Genera l 

may i n st itute appr opriate p r oceedings , and it says i t may do 

so i n two different insta n ces . One, it can do so i f another 

sect i on is v i o l ated , a nother part of t h e sect i on i s 

v iolat e d, and it also p rovides tha t it can do so to secure 

t h e proper admin istration o f as s ets , ch ar i t abl e assets by 

t h e trustee t h at ' s subject to i t . That ' s very importan t 
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h ere . 

And i n numer ous othe r s ection s i n 8-1. 4 t hey ma k e 

it very clear tha t the Legisla tur e, a nd the r e ' s a 

l egislative intent b e hind the EPTL t oo , t he defendants ta l k 

about t he leg islat ive int ent her e of t he N- PCL , and they 

t alk about it tha t tha t's the only relev ant l egislat i ve 

action that's at play h e r e . The EPTL is a statu te t h at 

codified and strengthened t he Attorney General ' s traditional 

power in equity juri s d iction t o supervi se charitab l e 

trus t ees in the ir a dministr a tion o f asset s . 

THE COURT : Let's a ssume you brought a complaint , 

and you added to count one we want treble damages, we want 

attorneys ' f ees, we want a wh o l e bunch of things because we 

t hink t h at wou l d b e a good deterre n t . So say you made a 

tre b l e damage s argume nt whi c h i s t ypi cally in t h e statute, 

but i s n o t here. Is that something tha t I cou l d, I wou l d 

h ave n o ch o i ce but t o l et you d o becau se i t ' s too ear l y in 

t h e case to deal with r emedies ? 

MR . SHIFFMAN: I guess , first, I want to ask y our 

Hon or, tre b l e damages f or wh at , wh at i s the c l a im? If t h e 

c l a i m i s one that ' s covered by the EPTL, and we are abl e to 

bring t h e c l a i m under t h e EPTL , t h en I th i nk you need t o 

look at wha t your equ i t able powers are, right, a n d what your 

equ itable jurisdiction is . 

I don ' t know i f t h ere ' s cases out there because I 
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h ave n ot looked at the i ssu e wheth e r a j udge has equ i tabl e 

p ower t o imp ose a t reb le damage remedy in a case . I th i nk 

it' s n ot t hat the r e's no r e str i ction on i t , but t hat t h e 

remedies that you have f or v i o l ation o f the e qu i t a b l e c l a i ms 

under the EPTL are equitable remedies. 

THE COURT: So y ou r point is that because what 

you ' r e asking f or is a species o f e qu i t able c l a i m, you kn ow, 

because treble dama ges is a di fferent kind of th ing, it is 

typical ly a sta tutory remedy, but you a re sayi ng t h a t I 

would have inhe r e nt power unde r t h e various sources that you 

cite to do what is, you know , people always put this at the 

e nd of their complaint , whatever is just and e quitabl e . 

MR. SHIFFMAN: But t hat is not to say t hat ' s not 

u nl imited, y our Hon or , it h as to be I think tied into a 

traditiona l equitabl e power here when you are doing i t . 

My p o int, t h e p o i n t I was t ryi ng to make, i t may 

be a slightly different point than your Honor ' s quest i on , 

but that is that the c l aim that we are bringing h e r e is not 

a n on statutory c l a i m. The c l a i m i s one that ' s provi ded for 

i n the EPTL in Section 8-1. 4 (m ), to b e spe c ific . 

I f y ou l ook at the remainder o f Sect i on 8-1 . 4 , 

t here a re oth e r t hings that make i t very c l ear t h a t t here ' s 

a duty t o a dminist rat or charitable assets properly . I n 

Section F o f 8- 1 . 4 there ' s a duty f or the trus tees to f ile 

reports wi t h t he Attorney General under pen a l ty of per j ury 
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that both state the n a ture o f the assets they administer as 

well a s how they a re administering them. 8-1. 4( i ) g i ves us 

the power to investigate how trustees a re administering t he 

ch aritabl e assets that they control. Then in 8-1. 4(m) i t ' s 

very express , i t s ays the Attorney General has power to 

institute proceedings to secure the proper administration of 

those charitable assets . 

Unl ike what c ou n sel for Mr . Frazer j ust said, that 

is not solely a power to investiga te, it is a power to both 

s upe rvise and to enforce when it find s probl e ms . It would 

make no s ens e f or the Legis lature to enhance ou r supervisory 

powers , give us t h e power to investigate transactions to see 

if people wer e p rope rly administering them, to get r epor ts 

under penal ty of perjury con cerning the admini strat i on of 

charitabl e assets , but not g i ve us t h e power to institute 

act i on s . Even if that weren't c l ear f rom those other 

sections, it ' s c l ear from 8-1.4(m) . I f you l ook at 

8- 1 .4 (n ), it specifies t h at t h e statute ' s to be interpreted 

very liberally to achieve i ts means of protect ing char i tabl e 

b e ne fi ciaries . 

I think it's a lso very i mportant to remember that 

t here' s two different statutes at play here that we are 

talking about, the N- PCL, as well as the Estates Powers a nd 

Trusts Law, the EPTL. There ' s a lso the Execut i ve Law wh i ch 

does cover ch ar i tabl e organi zat i ons, as we ll, but the focus 
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of those two sta tute s that I referred t o first, t he N- PCL 

a nd EPTL, a re somewhat differe nt. 

The N-PCL is a c orporate sta t u t e t hat was der i ved 

fr om the s a me or igins a s the Business Corporat i o n Law 

sta tute . They are b oth sections t hat are focu sed on 

corporations . The N-PC L obviously is f ocused o n 

not-for-pr ofit corporations . It ' s focused o n bot h 

chari t able n ot-f or -profi t corporat ions as well as 

n o n c h ari t able not-for - p r ofit cor porations . It focuses o n 

cor por a t e f o rma lities , the duties o f of fi c e rs and d i r e ctors . 

The EPTL , on t he o t her hand, is the embodiment of 

t h e Attorney Ge n e ral ' s power , traditiona l power in equity to 

supe r v i se charitable trustees, a nd i t covers charit able 

t rustees o f a n y type , c h a ritabl e t rustees that are i n 

not- for - p r of i t corporations such as t h e NRA h e r e, c h arit abl e 

trustees o r a n y othe r type o f t r u stee , and so the i r f ocu s i s 

a litt l e bit dif f e r e nt . Th e N-PCL is f ocused o n cor porate 

formaliti e s and structure s , t h ey d e finite l y overlap , b u t t h e 

EPTL i s focused on c h ar i tabl e e n t i t i es , and the 

administrat i on o f c h a ritabl e assets i s a very importan t o n e 

t o keep in mind h ere . 

It ' s i mportant in a l ot o f different respects . 

I t ' s imp ort a nt to look a t the d i fferent legislative intents 

tha t ov er l a p a lot, but are n o t necessari l y t he exact same . 

I t ' s a l so importan t in t he Grasso s i tuat i on. Grasso was not 

t av 

54 of 84 

FILED: NEW YORK COUNTY CLERK 11/02/2022 08:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 883 RECEIVED NYSCEF: 11/02/2022

62 of 99



tr- .L J..,J!iU : .NJ!i W XU KJ\. \.; U U .N:J: X \.;J..,J!i KJ\. .LU / U ~ / ~ U ~ ~ .L .L : .L ~ AJVIJ 
NYSCEF DOC. NO. 847 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

RECEIVED NYSCEF: 10/03/2 022 

55 
Proceedings 

about a charitable corporat ion, ther e was n o t misuse of 

charitable a ssets. It was a n ot-for-profit t hat had to be , 

eventua lly become a for - profit a t the e nd o f t hat c ase . So 

there are very i mp ortant differences at play. 

Al so, a s your Honor t ouched upon, the ir have been 

many cases tha t h ave dealt with clai ms under the EPTL 

including the f i r s t claims that were s u b j ect to t h e mot i on s 

to dismiss in t hi s case. There was t he Lower E sopus River 

Wa t c h case a n d the Tr u mp cases. In those c ases i t was a 

necessar y d e t e rmina tion in order t o find tha t the r e wa s a 

breach o f a duty to adminis t rat or char i t able assets t hat 

such a duty e xisted . A deter minati on i s necessary to a 

decision , it is p r e c e d e ntial h ere , a nd I think in t h ose 

cases i t was contested . Th ey did n ot r a i se the exact same 

argument that t h e NRA raise s t h at t h e r e ' s n o cau se of 

action, but they disputed in the i r plead i ngs wh e t h e r or n ot 

t h ey h ad a duty to administe r the charitab l e assets, and 

t h ey disputed wh e the r o r n o t they h ad b reach ed t hat duty, 

a nd i t was a necessary finding just as i t was i n t he c l a ims 

earlie r on in t hi s case t h at t h at du ty e xist e d in orde r for 

there t o be a find ing tha t tho se c l a i ms stated a c l a im, 

t h ose causes of act i on stated a c l a i m. 

I think then the next issue t hat I would like to 

address is the remedy . I think in a l o t of respect s , as 

your Hon or pointed out , i t ' s r eally p r emature to det ermine 
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wha t the remedy should be h ere . 

We a re br i nging a cause o f action under t he EPTL 

a sking your Honor to invoke the Court's inhe r ent power s , and 

as the authorities that we refer t o in our papers mak e 

c lear , you have very broad inher ent power s t o do justice and 

to see tha t the remedy mat ches wh a t's f ound out a t tr ial 

h e r e , and a moni t or, we believe , will d o that . 

We t hink a monitor i s a narrowly tailored remedy 

tha t is f ocused on ensuring tha t the organ i zation i s run 

p r operly, and it' s run f or the benef it o f the me mbe rs o f the 

or g anizat i on and i ts charit able beneficiaries , and that 

appointing a monitor wil l h e l p e nsure that . 

We also think tha t h ow tha t remedy i s t ailored, 

a n d even, you know, wheth e r a n d h ow l on g , a ll the e l ements 

of the mon i torship are t hings t h at s h ou l d n ot be determined 

n ow . What s h ou ld be determined n ow i s whether we state a 

claim under t h e EPTL, and we c l ear l y d o . What shou l d be 

determine d late r afte r t h e trial, after the evide n ce has 

bee n presented , t h at ' s wh en i t ' s t i me to determine wh at 

appr opri ate r e me dies a r e , a n d so we t hink that i s pretty 

c l ear here . 

I t hink t h e NRA a l so rai sed an argument about t he 

scop e of jurisdiction over assets tha t are n ot located i n 

this state . I t h i nk it ' s important t o remember what the 

focus of t h e EPTL i s i n Sect i on 8- 1. 4 . I t ' s focused on the 
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supervision of trustees who admin i strat or charitab l e asset s. 

It's not focused on the assets themselves per se, i t 's 

obviously a r elated thing, but it's focu sed on h ow t h e 

organization in its interna l affair s deals with i ts 

administrat ion o f a ssets. So t he focus is on the trustee 

and Attorney General 's power over the trustee. 

8-1.4 (a) could n ot be more cle ar of the 

Leg islature 's intent to have Section 8- 1.4 in its entirety 

apply to t rustees like the NRA who are organized under the 

laws of this state . It says tha t in very e xpre ss terms t hat 

a trustee is an entity that is for med u nder the l aws of New 

York. The NRA is that . It als o fits u nder anoth e r 

de finition, but that' s the primary one here . 

It's import a nt becau se there a r e a l ot o f t hings 

that are a lleged in compl aint that don ' t ne at l y fi t into one 

jurisdic tion or an other. Th e NRA's compliance wi th i ts 

obligation t o h ave whistlebl ower polic i e s, conflict o f 

inte r e st policie s , those r e l ate t o the organi z a t i on i t s e l f , 

a nd i ts failure to follow t h ose poli c i es , that doesn ' t 

r eally h appen in one p l ace or a n othe r, it r e l ates to t he 

l aws o f New York tha t require it t o h av e those po lic i es . 

Similar l y , the f a ilure t o accurat e l y f ile reports 

wi th the St a t e of New York h a s a couple of i mpl ications 

here . One, tha t direc tly ties it even more c l o se l y to the 

State o f New York . Two , contrar y to some of the t hings t he 
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NRA h a s s aid before, that actually i s a f a ilure of t he f i rst 

p a rt of 8- 1 . 4 (m ) to comply with other parts o f the s t a t u t e, 

and that failure is r elevant here . And, finally, I t hink 

the fact that the NRA has, you know , at l east as al l eged i n 

the compl aint has not filed a ccurat e r eports t o the state 

makes it clear why a monitor may be appropr iate in the end 

if we can prove that allegatio n becau se t here needs to be 

oversight in a situation where in the past an organization 

h a s had numerous issues , those issues have prevailed, and 

e v e n in r epor ting the y have n o t been --

THE COURT : Are there any other examples of cases 

whe r e that kind of r emed y has b een imposed other t han 

t hrough a s e tt l ement? 

MR . SHIFFMAN : There ' s the Cooper Union case, you 

Honor, where it was a consent decre e, but i t ' s in t h e 

litigat i on, right . And a monitorship in a l o t o f respects 

is something that h appens when you are reaching a 

r esolut ion . So you r each, right, you offer a r eso lut i o n 

t h at invo l ves t h e orga ni zat i on sur v i v ing , it invo l ves t hings 

l ike that . So the r e ' s Cooper Union. It ' s often a r e me dy 

that we seek a nd achieve in s ome f orm o f a sett l e me n t 

b ecause 

THE COURT : The difference i s, t o use the 

defendant s ' i nvocati on o f the word power , o n e i s that an 

organi zat i o n agrees to h ave i t be i mposed and the other i s 
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that the sta t e imp o ses i t on a n oth erwise independent 

orga n i z a t ion. 

MR. SHIFFMAN: Right , but it has been imposed i n 

Cooper Un ion with a s o ordered consent decree. 

I t hink it also is import ant to reme mber as it 

came up in the earlier argument that the N- PCL whic h is a 

d i ff e r e nt statute d oes have a s e ction on r ece i vers , and the 

Attorney General has the power in tha t sect ion to seek a 

receiver on any action that it brings pursuant t o 112 o f the 

N- PCL . And I b ring tha t u p 

THE COURT : A monitor ship is a diluted form of a 

r eceivership . 

MR. SHIFFMAN: I would say it ' s a much more 

di l uted f orm . It h as the purpo se o f r eally just a very 

specific purpose , but it ' s a l so a pu rpose t hat can be r ea lly 

tailored t o the evidence at trial a nd it can b e ta ilored i n 

a numbe r o f ways that ' s deter mined like the scope o f the 

monitorship , what the mon itorship l ooks like --

THE COURT: That ' s in a diffe r ent statute ? 

MR . SHIFFMAN : That ' s in a diffe r e nt statu te, but 

the NRA a nd the defendants h ave repeatedl y sa i d that you 

can ' t l ook for a nything , you can ' t h ave anything in t he EPTL 

tha t you d on ' t have in the N- PCL . I don ' t agree with t h at 

a t a ll because I think it is different, but I th i nk there ' s 

a l so case l aw from t he Court of Appeal s to var i ou s Appe llat e 
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Di v i s i ons that say the Court has n ot jus t statutory power to 

appoint receivers, but i t h a s inherent power t o appo i n t 

receivers . 

The Copel and case is one such case. 64 Blue 

Venture was an Appellat e Divi s ion case. Cope land is a Court 

of Appe al s case tha t t alks about even where there was a 

statute , the Court ha s inh e r e nt power t o appo int a r ece i ver 

because i t's p ar t o f i ts constitutional authority to seek 

justice a nd t o i mpose r e medies tha t will further ju s t i ce . 

Her e I would say the EPTL gives you e v e n mor e 

aut h ority to impose a moni t or because i t' s part of you r 

equ itable powers . The EPTL is mu ch more of an equ i t abl e 

statute , and it ' s part of your inherent equitable powers 

which you h ave pur s u a n t t o those cases . It ' s part of t he 

very const i tut i on of t hi s case [sic] , the con st i t u t i on of 

this state , excu se me . We g o through those authorit i es i n 

our brief f or sever a l pages . 

Just looking at t h e l a nguage of EPTL 8- 1 . 4(m ) i t 

says t h e Attorney Gener a l may inst i tute appropr i a t e 

p r oceedings . I t hink t h at l anguage i s i mportant . I t ' s not 

v agu e as t o whether there ' s a cause of act i on to the 

Attorney Gener a l, it ' s c l ear t here ' s a cause of act i on . I t 

is very b road in what the power is because i t wants to leave 

judgment i n the court i n order t o f a s h i on t he appropr i ate 

remedy . 
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At th i s juncture the only real issue is whether or 

n ot we can keep that claim, that claim in the case, and 

whether we c a n keep the r e medies in the case, poten t ial f or 

tho se remedies in the c ase . I think the answer to both 

those is c lear . 

I think one other point I wou ld like t o ra i se 

about the powe r unde r the EPTL sect ion t hat Mr. Frazer 

raised , even though it somewhat relates t o him, I think it 

does relate overall to the issue, he s a i d that because of 

the power that we have t o i ssu e s ubpoenas in the case , a 

monitor is n ot appropriate. I think that really misses the 

point . 

Th e monitor is a different level of scrut iny . The 

monitor does n ot r eport to the Attorney Genera l, t h e monitor 

wi ll r eport to the Court . We want input on t h e monit or . 

You know , if the monitor i s determined t o be appropr i ate, 

the NRA will have input to the Court . It ' s the monitor who 

wi ll r eport to the Court , a nd the mon itor wi ll r epor t on 

such t hings as whet h er or n ot t h e Cour t ' s own orders; are 

compl i ed wi th . 

It 's a lso a d ifferent stage, r ight . The ability 

to ser ve a s ubpoen a is something t h at h appens before t here' s 

any determinative wrongdoing , there ' s wrongdoin g t h at needs 

t o be suspected . Here a mon itor would on l y be appo i nted 

after tr i a l or after a sett l ement, after something . I t ' s 
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appointed once there's a n agreed upon reso lution in a case, 

okay, a nd so there's a predicate there, and t hat predi c a te 

is that there's some determination tha t's made that a 

monitorship is necessary. 

So the EPTL ' s remedies while important, and while 

the Legis lature, as we 've set f orth in our papers, really 

want e d to e nsure that the Attorney General ' s super v i sory 

power s were enhanced by the EPTL , it also wants to enforce 

our enforcement powers, a nd the legisla tive hist ory makes 

that clear as well. 

Your Honor, do you have any ot her q uestions? 

THE COURT : I am good . 

MR. SHIFFMAN: Thank you very much. 

THE COURT : Ms . Conne ll. 

MS . CONNELL: Good afternoon , your Honor . 

We h ave al l been sitting here f or a l ong t ime so I 

will try to keep it short, but I would like to br ing two 

overarching a r guments to b ear relating to the individual 

defendants , and t h e first i s t h e s ing l e motion ru l e. 

As t h e Court is awar e , parties are n ot p e rmitted 

t o make a f a ilure t o state a c l a i m argument and a subsequent 

mot i on to d i smiss t h at they did or cou l d have raised in a n 

earlier motion to dismiss. Mr. Frazer and Mr . LaPierre h ave 

made two prior motions t o dismiss includ ing motions to 

dismiss the exact same c l a i ms against them based on the 
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exact same facts that are before the Court now. The Se c ond 

Amended Complaint contains no new factual a llegat i ons or 

claims against Mr . LaPierre and Mr. Frazer. Their c laims 

should be barred under the single motion ru l e. 

The f act that we a r e now, y ou know, two ye a r s i n t o 

this case still arguing failure to state a c laim, and 

arguing whe the r the word r e sponsible f or change s t h e nat ure 

o f whether a claim is stated demonstrates why we shou l dn ' t 

have serial motions to dismiss, in my view . 

Mr. LaPie rre trie s t o avo id the applic ation o f the 

singl e motion r u l e by saying, but the comp l a i nt was ame nded, 

but, as your Honor poi nte d out , the r e ' s no ne w f a cts or 

claims as against him, and h e has no p rote ctable inte r e s t t o 

pre vent the a ppo intme nt o f a monitor s h ould the Court 

determine that one ' s a ppr opriate. 

The c ases he c ites d on't help h im. I will n ot 

wa lk through the m, but I will n ot e tha t your Hon or denied 

our mot i on t o d i smiss or d e nie d ou r mot ion to d ismi s s on t h e 

s ingle mot i on rul e t he l ast t i me a r ound becau s e your Honor 

f ound tha t the a me nde d comp l a int asserted approximate l y 90 

p a r a gr aphs o f new f actua l a llegations which were app licabl e 

a s aga ins t a ll defenda nt s inc luding Mr . Frazer a nd Mr. 

LaPierre . Tha t is not t r ue n ow. 

Mr . Fra ze r a ls o a ttempts t o e v ade the s i ng l e 

mot i on rule . He says t h e l a ngua ge in 3211 (e) s ays t h at you 
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can make a motion f or f a ilure t o sta t e a c laim a t a n y 

subsequent time, but the Court o f Appeals rejected t hi s 

argument. They s ay tha t the defense of failure to state a 

cause o f action may n ot be raised in anot her motion under 

3 211 (a) o f which the sta tute permits only one . It may be 

raised in another form o f motion suc h as by summary 

judgment. So that d oes n ot h e l p him n or does hi s pass ing 

reference to sub j e ct-matter j u ri sdict ion, your Honor . 

The f act is, the Second Amend e d Complaint conta in s 

no new f acts and n o new c l aims aga ins t t hese defendants , and 

we resp e ct f ul l y s ubmi t t hat you s houldn 't even consider 

t heir motions . For t h at r eason al one we ask that t h ey be 

d e nie d, but the r e ' s a s e c ond overarching i ssu e and t hat i s 

l aw o f t h e case . 

Your Honor , under t h e l aw of the case doctrine 

p a rties are prec luded fr om r el itiga ting an i ssue dec i ded 

earlie r in a n ongoing case . All o f the remain ing c l a ims 

against Mr . Frazer a nd Mr. LaPierre h ave been subject, h ave 

bee n t h e subject of a mot i on to di smi ss b y these defendants , 

a nd your Hon or h as h e l d t h at t h ose c l a i ms we r e suff i c i e n t l y 

p l ed . I n f act, the def e ndants h a v e made the i dent i ca l 

argument s at times that t h e y assert here . So , for examp l e, 

in argu ing his Executive Law claim should be dismissed or 

excu se me , Executive Law c l aim again st Mr . Frazer shou l d be 

d i s mi ssed, Mr . Frazer a rgued t h at h e d oes n ot personally 
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sol icit funds so he can 't be held l iable under the Execu t ive 

Law . Th at 's a claim he made previously before this Cour t . 

I refer the Court to the t ranscript of t h e argume n t on t h e 

earlier moti on t o dismiss, that's at Docket Number 5 1 0, and 

i t's at pages 43 to 44. Your Honor dismissed this claim in 

its decision a t pages 36 t o 39 o f Docket Number 609 . 

Mr. Fraze r also argued that t he plaintiff c an ' t 

ask for t he relief she seek s under t he Executive Law as a 

matter of l a w. In his earlier motio n t o d ismiss i t was 

argue d on the transcript a t pages 45 t o 46, and it was 

dismissed by your Honor a g ain a t pages, I believe it was, 3 4 

to 37 . 

Your Honor, I c ould go through e ach of t h e 

c l aims --

THE COURT: That ' s okay . 

Let me ask, maybe minor p o int s, does the comp l a i nt 

still seek unjust enri chment? 

MS . CONNELL: No , you Ho n or , and we said t hat in 

wr i t ing in our oppos i t i o n . Th e unjus t enr i chment c l a im was 

dismi sse d by t hi s Court, we did n o t appe a l i t, we do n ot 

seek recovery f o r unjust e nri c hment . 

THE COURT: Is t h ere anything in the addendum 

clauses tha t can be construed t o be seeking that as relief? 

MS . CONNELL: I believe Mr . LaP i erre po i nts to one 

c l a im, one phrase in there t h at says unjust enrichment . We 
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wi ll sign a stipulation, we wi ll put i t on the record, in 

our p apers, we will say it here , we are not seek i ng recov ery 

for unjust enrichment. 

THE COURT : And the name o f the ent ity? 

MS . CONNELL : You r Honor , I believe the name 

National Rifle As s ociation , Inc . , we used that init ially 

base d upon some o f the foundati onal d o c ument s . I f you 

recall , at the outset of this case we went through the long 

history of where the Na tional Rifle Associat i on was 

charte r e d , but thi s to me seems a l mos t a frivo l ou s argume n t . 

The National Rifle Association has been here defending this 

case for two years . 

THE COURT: It may not be t err ibly important , but 

I t hink i t wou l d be use ful to h ave the right name of t h e 

e ntity . I s the r e an off i c ial name o f the e n t i ty n ow? 

MS . CONNE LL: It ' s my belief tha t i t ' s Nat i on a l 

Rifle Associati on o f America , Inc . , but the part ies can meet 

and confe r and agree t o subst itute the name in t h e comp l a int 

i f t h at wou ld 

THE COURT: I would think the r e wou l d be a way to 

find out . 

MS . CONNE LL: I t hink we cou l d , your Honor . 

Honestly, two years into th i s and we are 

addressin g this n ow , I rea lly 

THE COURT: I didn ' t expect thi s to b l ow t he l id 
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off the case, but it 's a little odd . 

If there ' s a ny burni ng issues to respond to 

specifica lly, I wi ll let you respond. 

MS . CONNE LL: Your Hon or , at the end I have one 

issue to ask you that ' s unrelat ed t o the mot ions . 

THE COURT: Okay . Thank y ou. 

Ms . Eisenberg . 

MS. EISENBERG: Your Honor , I t hink t he most 

unreasonable suggestion I have heard is why don ' t we l et the 

p r oofs come in and the n we can decide if thi s c l a im stays . 

I think my esteemed --

THE COURT: The r emedy I think is what t hey are 

r e f e rring to, l e t' s s ee what is proved, and the n l et ' s l et 

t h e r emedy match the vio l ation if there i s one . 

MS . EISENBERG: Right, but l e t t he r e be n o doubt 

tha t the length of the trial wil l differ s i gn i f i cant l y i f 

this c l a im r emedy duo stays in the case . I guaranty you 

that there will b e l ots of evide n ce a nd l ots of te s t imony 

t h at t he government wi ll seek to e l i c i t and pre s ent to y ou 

t h at the y wi ll, if ob j ect e d t o on r e l e vance grounds, t hey 

wi ll say it ' s only rel evant t o the fi r st c l a im, and not to 

t he 13th or t he 1 4th or t he 15t h . 

So the concept of del a y i ng a decision until t he 

proofs are in , I think it ' s really unreasonabl e . Th i s i s a 

mot i on to dismi ss . They don ' t -- t h ey p l ead the c l a im 
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pursua nt to a statute that d oes n o t give r ise to a cau se o f 

action or to the remedy, and it should be d i smissed on 

separation of powers grounds. 

THE COURT : Thank you . 

Mr . Correll. 

MR . CORRELL: Thank you, your Hon or . 

F i rst, I want t o start o ff by saying, I put in a n 

affirmation with search results fr om t he Secretary of State . 

They know what the rea l n ame is, and the suggestion t hat the 

AG is two and a half y e ars in the case and doesn ' t know t h e 

name of the defendant is absurd. 

Number two , moving back to the q uest ion of whether 

the r e are n ew facts in the complaint, j us t r ead t h e f irst 

cause o f act i on. Th ey a llege sever a l par agraphs o f where 

they say the NRA did t hi s , and t h at , and that through my 

cl ient. So they 're accusing my cl i e nt of do i ng addi t i ona l 

things, and h e certain l y has an opportunit y to cha llenge a 

n e w cause of action that ' s mak ing al l egat i ons that r e l ate to 

him. 

Th e oth e r thing i s t hi s, I p u t i t in my br i e f, 

tha t we are n ot just s a ying it fails t o state a cause of 

act i on . We a re saying that t h ere ' s a standing i ssue of 

p ower , authority, standing, and really a legal capac i ty to 

s u e issue whic h goes t o justic i ability, whether there ' s a 

controversy that th i s Court can even resol v e. I f she h as no 
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authority to seek relief a nd she i s aski ng for re lief , 

that's a n issue . 

Let me read from paragraph J of the prayer f o r 

re l ief . They are a sking f o r "A judgment aga inst defendants 

direct ing t he individual defendants t o pay the NRA 

restitution for all excessive, unreasonable and excess 

b e n e f i t s that were paid t o and unjustly e nric h ed t h e 

individual defendants in violation of law in the NRA bylaws 

and policies. " So that needs to come out in it s ent irety . 

The y can 't just s t rike out a word or so, but I am t a k ing 

tha t as a rep resentation that tha t ' s going t o happen . 

MS . CONNELL: Your Honor, we wou l d take out t h e 

word unjust e nrichme nt. We disagree , t he r est of t hat, we 

b e l ieve , is appr opriate . 

MR . CORRELL: I would sugge st t hat t h e e n t ire 

paragra ph s h ould be str i c ken because it was the p r ayer f o r 

r e lie f that was tied t o the c laim . So t hey are ask ing f o r 

e xactly the same r e lie f in exact l y the same words, t h ey j ust 

dropped t he c l a im . 

The r e we r e a cou p l e o f othe r point s I want e d to 

address just very quickl y . 

The word appropriate , as I said , i s rea lly 

important. When you look a t their b rief, this new claim, 

they don't use the word appropriate i n there . Wh at t hey say 

i s under Sect i o n 8- 1. 4 (m) o f t he EPTL the Attorney Genera l 

t av 

69 of 8 4 

FILED: NEW YORK COUNTY CLERK 11/02/2022 08:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 883 RECEIVED NYSCEF: 11/02/2022

77 of 99



tr- .L J..,J!iU : .NJ!i W XU KJ\. \.; U U .N:J: X \.;J..,J!i KJ\. .LU / U ~ / ~ U ~ ~ .L .L : .L ~ AJVIJ 
NYSCEF DOC. NO. 847 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

RECEIVED NYSCEF: 10/03/2 02 2 

70 
Proceedings 

may commence a p roceeding "to secure compliance ." So t hey 

start the quotation after the word appropr i a t e. 

Appropriate can ' t b e treated as meaningless, and 

if we have contr olling authority, the Court of Appeals and 

the Appellate Division , sayin g that t he Legislature decided 

what was appropriate , an appropriate remedy for any alleged 

miscondu c t involving direct ors , officers --

THE COURT: Were your refe rring to the phrase 

appropriate action in the EPTL? 

MR . CORRELL: In the N-PC L? 

THE COURT: No, the sta tute. 

MR . CORRELL: The EPTL . 

Th ey said t h e actual langu age is appropr iate 

proceedings . 

THE COURT : Appr opr iate proceedings . 

MR . CORRE LL: Yes . 

THE COURT : We a r e talking about remedy . 

MR . CORRE LL: But the qu e stion is whether a 

proceeding seeking relief t h at t he Legi s l ature ha s deemed 

n ot appr opr i ate i s a n appr opriate p r oceeding . Our argume n t 

is it' s n o t . 

THE COURT: Here ' s the quibble I h ave wi t h you on 

tha t. Grasso is a different case because there the statute 

specifically s a ys , a nd the Court relies on i t heavily, that 

i t aff i rmativel y p r ovided t h e o ffi cer s and directors wi t h 
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the protections o f the business judgment r ule, i t 

specifically provided that the o ffi cers must d ischarge the i r 

duties in good faith, a nd with that degree of d iligence , 

care and skill which ordinar ily prudent men or women wou l d 

exercise under simi lar cir cumstances, and i t says also u nder 

the statute of fi cer s and directors are permitted t o re l y on 

information , r eports , and the like in g ood fa ith, and i t 

f urther provides that persons who s o perform their duties 

sha ll h ave no liability by reason of being or hav ing been 

direct or s o r off i cer s o f t h e corporation . 

So what you had in that case is the at tempt to 

bring a claim for unjust enri c h ment is affirmative l y in 

conflict with the affir mative grants and statements in the 

statute . I ' m n ot a wa r e o f a nything in the statute t hat says 

the Attorney Ge n e ral shall n ot s e ek a mon i tor . 

MR . CORRE LL: The word monitor does n ot appear i n 

the statute , I have l ooked a nd it ' s n o t there, and the 

qu e stion is , d oes the abs e n ce a llow the appo intmen t of a 

monitor or does i t precl ude i t? 

THE COURT: Th at ' s what a n d I unde r stand why 

Gr asso i s a g ood case f or y our side, but I th i nk i t ' s a 

different t hing to say that bringing a c l a im t h a t i s 

essentially in conflict wi th the sta tute i s n o t appropriate, 

but tha t a ls o mean s tha t wha t e ver spec ific remedi es are 

l i sted in t h e statute i s an exh aust i ve list despit e the f a c t 
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that courts for hundreds o f years have had flexibility in 

terms of remedy. I think that's a very d i fferent argument 

to make, that the fact tha t the Legislature d i dn' t list 

every remedy that one could possibl y think of, i t ' s n ot 

incons i sten t with anythin g in the sta tute , it seems to me , 

to apply normal, equitable principles even if they are n ot 

set out specifically in the statute . I t h ink it' s a 

different argument than what was made i n Grasso . 

MR. CORRELL: I understand your con cern, your 

Honor , and if I can take a minute t o address it. 

If you l ook back to the p r edecessor statutes , they 

all made a c l e ar distinction between a judgment to compe l a n 

officer t o account for his of ficial c onduct and t h e n in a 

second section a judgme nt t o compe l a n o ffi cer to pay money 

t o the cor poration . They were very c l ear in de lineat ing t he 

different types o f remedi es , a nd it's al l cons i dered 

equitable , a ll o f those r emedies in 720 are considered 

equitable . 

If t he Legi s l ature sets out to c ircumscr i be t he 

r e l i e f t h at ' s avai l abl e , a nd to specify the causes o f a ct i on 

y ou may assert, a n d t o spec ify the e l ements of each cause of 

act i on, h ow can a court or the Attorney Genera l say, you 

know what, tha t ' s great, but I will make a different policy 

judgment, I want t o expan d tha t, a n d I ' m go i ng t o i n c lude 

something as expl os i ve and potent i a lly unconstitut i on a l as a 
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mon i t or when we don 't know wha t k i nd o f p owers? I t 's k ind 

of from my poi nt of v iew, my c l ient's point o f v iew, i t ' s 

frightening. 

otherwi s e. 

THE COURT : Understood . Okay . 

Anything f urther ? 

MR . FLEMING: One point very br ief. 

THE COURT : I would have been d i sappo inted 

MR. FLEMING : It s peaks t o leg islat ive c h o i ces , 

and it' s important becau se it bears on wha t we ta l ked about , 

and i t bears on why Mr. Frazer e spe cially shou ld not be in 

t h is case . 

N-PCL 720 , we went through the language , i t 

derives fr om a n o l d statu te , a n o l d codi fi c at i on of Engli s h 

l aw . I j ust t h ou gh t it wou ld be b e n e f i c i a l for t h e Court to 

h ave me r ead it so that you're aware o f how it h as evo l ved . 

Unde r t h e o ld r evised statutes o f New York whic h mor phed 

into the Gen e r al Cor porat ion Law t h ere was a codificat i on 

whi c h sai d t h at "Directors , man agers , and other trustee s a nd 

offi cer s o f corpor at i on s ," essentially that covered, one, 

" t o compel them t o account f or thei r o ffi c i a l conduct i n the 

management a nd dispos i t i on of t h e funds and propert y 

committed t o their charge , " almost i dentical t o the N- PCL, 

but the n the secon d sec tion s a ys, " t o decree and compe l 

payment b y t hem to t he cor por at i on wh om the y represent a nd 
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to i ts credi t or s o f all sums o f money and of va lue of a ll 

property which they may h ave acqu ired t o themselves or 

tr a nsferr ed to others or may h ave l o st or wasted by any 

vio lation o f the duties as suc h t r ustees ." 

The N- PCL has c omplet ely modified that langu age to 

remove the compulsion f or an o ffend ing off i c er t o pay t h e 

corporation , and what it ha s e xchanged i t for i s language 

t hat s ays you will s e t a s ide a t rans fer where the transferee 

k n ows of its unl awfulness. This is a n example of , I t hink a 

v e ry important e xample o f h ow the Legis l a t ure ha s made 

spe c ific remedial policy choices. And Gr asso in the First 

Department says , "Whe r e t h e Legis lature has n ot been 

c omplet e ly s ile nt, but ha s instead mad e e xpress p r ovi s i on 

f o r civi l r emedy a l beit a n ar r owe r r emedy than the p l aint i ff 

migh t wish, t h e Court s h ould ordinar ily not attempt to 

f ashion a different r emedy with broader coverage, and t h en 

again a due respect to the competen ce o f the Legis l a t ure 

r equires us to conclude that the man y remedial c h o i ces i t 

made were con s i dered c h o i ces ." 

Th at ' s my point . 

Th e only other c l ar ifi cati on i s, I had me n t i oned 

about h ow t h e First Department, a nd t h e F our th Depar t ment , 

and the Southern Dist rict, a nd even this court have 

determined tha t 720 d oes n o t permit a n act i on at l aw fo r 

money judgment . That ' s t h e Ali Baba case i n Mr. Corre ll' s 
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br ief. I t's a lso the NYKCool cas e tha t' s a lso in his br i ef . 

Th a nk y ou. 

THE COURT : Th a n k you. 

I' m ready t o res o lve the motion . 

Mot ions t o di s mis s a r e int ended to b e an efficient 

tool t o e liminate clai ms a t a t hreshold leve l typ i c a lly 

e a r ly i n t h e lit igat ion b e f or e the p a r t i e s spe nd u nneces sar y 

f u nds on di scover y. You a ssume a ll t he facts , f a ctua l 

a llegat ions a r e true , a nd you make a t h r esh old judgmen t 

about wh e the r t h e r e ' s a basic cau s e o f action , a nd a s i s 

o f t en s t a t ed i t's not t o d e t e rmine whet h e r the y state d a 

cla i m, but whe t h e r the r e i s a cla im i n the r e somewh e r e . 

Th e ru l e tha t y ou ge t one c r ack a t i t i s a n 

imp ort a n t one . Th e r e ' s l ots o f di f f e r e nt t imes to test t h e 

l ega l suff i c i ency o f a c l a i m, t h e r e ' s motion s to di smi ss , 

a nd t h e n l a t e r on s u mma r y judgme nt , a nd even aft e r tr i a l. 

It s eems t o me tha t this is n ow ou r third r ound on i t , and I 

t h ink al l t h e br i e f i ng i s ver y good , but I am per suade d t h at 

t h e mot i on b y t h e i ndiv idua l d e f e nda nts c l e a r l y v i o l at e s t he 

s i ng l e mot i on r ule . Th e c l a i ms a r e t h e same a s t h e y wer e i n 

t h e l a st g o-rou nd . Th e se a re e nh a n c ed argume nt s a nd 

d i fferent a r gument s , but a l l ones t h a t cou l d h ave b een made 

b e f ore s o I think those mot ions are den i e d a s pro c e du ral l y 

impr op e r . Bu t I d on' t stop t here , I d o l ook a t t h e 

s ubstan ce o f i t . I f I t h ou gh t t here was a mi s c a rr i age o f 
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justice I would at least th i nk about ways to get around 

that. 

So I have looked at the claims whic h again are 

unc h a nged . I don ' t think that any o f the revi s i ons in the 

next complaint have anything to do with t he claims against 

the individu al defendants . My same analys is app lies here . 

I think that ironically the motion i s a litt l e b i t 

too late and a little bit too early a t t he same time because 

I think the focus on the remedy is really unnecessary at 

this point. I do want t o make it c l ear that in d e n y ing th is 

moti on I am not sustaining that any par ticu lar form of 

r emedy that ' s in the complaint is something that I wou l d 

conside r or grant. 

I think that the thresho l d c h a llenge i s whether 

this compl aint states a cause of action under t hi s statu te . 

I think it does . I think the defenda nt s a ttemp t to read the 

statute so narr owl y as a l most into n onexistence t he abi l ity 

of the Attorney General t o monit or h ow funds are used by an 

orga ni zat i on such as t hi s . So I t hink t he statute i s p l enty 

broad e n ough t o e n compass the f actu a l a lle gations . 

I think it is prematur e f or me t o on a mot i on to 

dismiss reach t he quest i on of wh at remedy one might 

resp onsib ly and p ermissibly a pply in the event that the 

Attor ney General prov es h er case . So I thi nk that that ' s 

n ot really t he funct i on o f a mot i on to d i s mi ss in my v iew. 
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I th i nk the que st i on i s whether ther e' s a c au se of a ct i on . 

I thi nk there i s, a ssumi ng a l l the f act ual a llegat i ons a re 

true . Whether these are t h e right r e me d ies , I offer n o 

opinion on a t this p o int. 

Moving t o t he NRA which i s not sub j ect t o t h e 

s i ngle judgme n t r u l e i ssue b e cau se this is a new c l a im 

against the NRA , but I t hink t h e s ubst ant i ve argume nt s are 

t he s ame , I t hink t hat f or t he s ame r e a son s that the c l a i m 

is with i n t he a greement o f the Attorney Gene r a l as t o t h e 

i nd ividua l s , the s t a tut or y l angu a ge i n my v i e w i s p l e nty 

broad e n ou gh to s uppor t t he c lai m, putt i ng as i de the reme dy 

f or t h e mome nt , t h at the or g ani zati on , i f a ll of t h e f a cts 

a r e true , d i d n ot, i n the words o f the s t atu t e , d i d n ot 

p r op e rly a dmini ste r t h e t rust , a nd tha t i s a b r oad phra s e . 

The statute i s writte n in a very b road wa y . Sect i on N o f 

t h a t statu te , which I t hink h as n ot rea l l y b een ment i oned, 

s peci f i c al l y di r ects us t o libe ral l y construe the s tatute so 

as t o e ff e ctuate i ts gene r a l pu rpos e o f p r otec t ing t h e 

public inter est i n ch a ritab l e u ses , purpose s a nd 

di s p os i t i on s . I t h i nk t h e s t a t u t e i s p l e nt y b r oad e n ough . 

Whether t h e p l a int i f f s can prov e the i r case i s a n 

ent i r e l y other question . Whether t h e p l a i n t i f f s can p r ove 

their cas e i n such a way tha t s ome s ort of cre a tive 

i njunc tive mon itor - type r e lie f wou ld be appr opr i at e i s fa r 

too e a r l y f or me to say , but t h e f a c t t h a t they i ntoned 
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those words in the complai nt does n ot g i ve rise to 

dismissal. I think it 's something that wi ll be dec i ded at 

the appropriate time. 

I frankly think we have spent enough time on 

thr eshol d issues. I don 't c r itici ze anyone , the y have b een 

well briefed, I think we have narrowed the issues, and we 

are now pre tty much , as I unde rstand it, done wi t h 

discovery, I thought you wer e a l most don e wi th d i s covery . 

So I think we should move on to the next phase of c omplet ing 

discove ry if it hasn't b een c ompl e t e d, a nd g e tting on to 

summary j udgment, a nd then t r i al . So t hat, y ou k n ow, t h e 

inve stig ation has g one on f or a while , p l e n ty of h our s h ave 

b een spe nt in inve stigating it, and I think that ' s whe r e we 

s h ou l d b e , f ocuse d on g o ing f orwa rd. 

The motions are denie d. 

I menti oned, I should h ave a d d e d i n, the frequent 

r e f e r e n ces t o Grass o I think a r e n o t well -- it' s n ot a good 

f i t for this part i cular mot ion. Thi s i s not a s i t uat i on 

whe re t h e statu te pr ovides , inc ludes l anguage that cou l d b e 

incon s i s t e nt with a ny o f the r e lie f b e ing sought . Wheth e r , 

a g a in, the relief is appropria te, is a n ent i re l y d i fferent 

quest i on . So I d on ' t t hink t he Gras so case i s rea lly 

a ppl i cable on the se f a cts. 

Again, a ll three motions are den i e d , a n d I will 

i ssu e j u st a ver y s h or t order s u mmari z i ng what or 
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incorporating what I just s a id. 

Ms . Connell, you wanted t o s ay someth i ng. 

Hopefully what you s ay will a lso include why you wer e 

shaking y our h ead potentially about discovery b e ing 

comp let ed . 

MS . CONNELL: I thought it was more o f a n eyebrow 

rai se mysel f, your Honor. 

May I speak fr om here or would you prefer -­

THE COURT : The podium, p lea se. 

MS . CONNELL: Your Honor, fir st , I just wa nt e d to 

ment ion t hat t here are t hree remaining out standing appeals 

from the Specia l Master ' s orde rs . One of them perta in s to 

whi s t leblower documents tha t the Attorney Gen e ral ' s Off i ce 

h as been seekin g f or s ome time . We a r e happy to rest on t h e 

papers , but I wante d to br ing t hi s to the Court ' s at ten t i on . 

There h ave bee n a l o t o f motion s in this case , and we would 

like t o r eal l y b ring discover y t o a close as I th ink you 

would . 

them d own . 

THE COURT: Th ey are fu lly briefed? 

MS . CONNELL: Yes . 

THE COURT : Th ey h a v e moti on sequence numbers? 

MS . CONNELL: Th e y do . I ' m sorry , I d i dn ' t wr i te 

THE COURT : I wi ll fi n d them . We are danc i ng as 

fast as we can, as t hey say . 
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MS. CONNELL: The other issue, your Honor, is a 

discovery issue, but I need some guidance from the Court . 

Fact discovery ended some time ago . We d i d 

continue with depositi ons to a ccommodate wi tnesses, and t h at 

kind o f t hing, but we have been g e tt ing a lot of documents 

from the NRA now , documents that are new or that only came 

t o light as r e l e vant in depositi ons, I wou l d put as i de , i t ' s 

understandable to get them now, but we are getting documents 

tha t we have been seeking for months, if not a year , we are 

g e tting docume nts that have l ong predated or preexisted f act 

discovery. 

We would like to seek re l ief in r e l ation to t h em 

including maybe a continue d deposition of, fo r example , 

Ar on son, the out side audit or . We just got a bun c h of work 

they did for the NRA that we we re never tol d about, did n ot 

know about, h ad n o doc u ment s a b out. An d I may seek other 

relie f as well . 

I b e l ieve this motion should be directed as t h e 

first matter to t he Speci a l Master, but I just wasn ' t sure 

s ince it invo l ves the dead l ines , a nd schedu ling order, and 

other potentia l relief . 

THE COURT: Well, I certainly want a ll i ssue s 

resolved quickly because, I mean, I don ' t k n ow where we are 

i n the ov erarching sch edule because we shou l d be . If you 

h ave reached t he end of t h e di scover y , i s there e xpert 
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di scovery ant i c i p ated? 

MS. CONNELL: We have already issued the part ies 

jointly, at the s ame time exchanged initial expert repor t s , 

and it was funny, right before the expert reports were 

issued we got a bunch of documents, and now that rebut t als 

are due next Friday we are getting a b u nch of documents. I 

unde rstand this was a big case with a l o t of document s, but 

this is causing p re judice to the plaintiff . 

THE COURT : Well , I think what I would like t o 

have you do i s have a confer e nce with Mr . Blauste in over 

here (indicating). I would like to get t his on track to 

completion . You know , if we have to r esol ve some f inal 

issue s to g e t you to the finish line , t hat' s f ine , but I 

r eally d o want to get back on trac k. 

I shou l d ask , h ow far off schedu l e are we in terms 

of wh e n we were supposed t o be d one a nd have the Note o f 

Issue fil ed? 

MS. CONNELL: Your Hon or , we are sti ll on t rack, 

a nd I d on' t believe i t ' s t he Attorney Genera l' s intent i on at 

this point to e v e n seek t o p u s h back dates . We intend to 

h ave rebutt a l expert reports by next Friday , but wh at we a re 

con cerned about is wh e n, f or exampl e, we are to l d t h at t he 

Audi t Committee maybe d i dn 't consider something or look at 

s omething , our expert relied on tha t representat i on , and a ll 

o f a sudden we h ave some inf or mat i on r egarding the Audit 
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Committe e, tha t tha t p re jud i ces us. 

We a r e a s a nxious a s the Cou r t t o s t ay on schedu l e 

a n d get this through summary judgment, we h ope tr ial. 

THE COURT : I would like all rema ining i ssu es, 

what ever t hey are , to be t eed up , dec ided , and move on t o 

t h e nex t l evel s o we can -- I don't know wh ether t h ere ' s 

g oing t o b e s u mmar y judgmen t mot i ons in a c a se a s sprawling 

a s t hi s, but I would lik e t o s e t a t r i a l dat e as s oon as I 

can sub jec t t o on e party or a n other winn i ng on s ummar y 

judgme nt. 

Ever ybody has bee n working ver y har d , b u t my 

unde rstanding was t h at thi n g s were n e a r t h e e nd, whic h i t 

sounds l ike it' s true , so I wou l d like -- we will r e a c h out 

t o s e t up a con f e r e n ce , a p h on e con f e r e n ce , t o get a ll t h e 

i ssue s on t h e tabl e . My goa l i s t o , you know, keep feet to 

t h e fir e , t o get the Not e o f Issu e on t i me , a nd t h en, you 

know, e ith e r peopl e move f or summar y j u dgment or we schedu l e 

a tria l or both . 

MS . CONNELL : Th a nk you, your Hon or . I t h i n k t he 

p a rt i es h a v e b een t r yin g , t h e Speci a l Mast e r ha s been a 

g rea t a ss i sta n c e thu s f a r, but, t h a n k y ou , we will l ook f or 

t h a t contact . 

br i ef l y? 

THE COURT : Anyth i ng fu r ther ? 

MS . EISENBERG: You r Hon or , may I ma ke a po i n t 
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THE COURT: Sure . We only have a couple more 

minutes of court time availab le. 

MS. EISENBERG: Thank you, your Honor. 

Well, Ms . Connell made a variety of different 

representations 

THE COURT: In my mind I assu med you disagreed 

wi t h some of them. 

MS. EISENBERG: Correct, and I just wanted to make 

that clear for the record. 

Thank you. 

THE COURT: Okay. So we will reach out so you can 

have that at full length wi th Mr. Blaustein, and he can fill 

me in afterward. 

Thank you all very much. 

Excel l ent job. 

I will see you next time. 

*** 

C E R T I F I C A T E 

I, Terry-Ann Volberg, C.S.R., an offi cial court reporter of 

the State of New York, do hereby certify that the foregoing 

is a true and accurate transcript o f my stenographic notes . 

Terry-An n Volberg, CSR, CRR 
Officia l Court Reporter 
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@,uprtmt Qtnurt nf tltt @,tatt nf Ntw lnrk 
l\pptllatt ifutsinn: First Eltuhirial itpartm.ent 

Informational Statement (Pursuant to 22 NYCRR 1250.3 [ a]) - Civil 

Case T ,tie Set forth the title of the case as 1t appears on the summons. notice of pet1t1on or order to 
show cause by ,vh1ch the matter was or 1s to be commenced, or as amended 

For Court of Original Instance 

PEOPLE OF THE STATE OF NEW YORK, BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE OF NEWYORK 

- against -

THE NATIONAL RIFLE ASSOCIATION OF AMERICA INC., WAYNE 
LAPIERRE, WILSON PHILLIPS, JOHN FRAZER, and JOSHUA POWELL 

Case Type 

iii Civil Action 

D CPLR article 75 Arbitration 

Filmg Type 

D CPLR article 78 Proceeding iii Appeal 

D Special Proceeding Other D Original Proceedings 

D Habeas Corpus Proceeding □ CPLR Article 78 

D Eminent Domain 

D Labor Law 220 or 220-b 

D Public Officers Law§ 36 

D Real Property Tax Law § 1278 

Date Notice of Appeal Filed 

For Appellate Division 

D Transferred Proceeding 

□ CPLR Article 78 

D Executive Law § 298 

□ CPLR 5704 Review 

Nature of Suit: Check up to three of the folloY,,ing categories \Vhich best reflect the nature of the ca<;e. 

D Administrative Review D Business Relationships D Commercial D Contracts 
D Declaratory Judgment D Domestic Relations D Election Law D Estate Matters 

D Family Court D Mortgage Foreclosure D Miscellaneous D Prisoner Discipline & Parole 

D Real Property iii Statutory D Taxation D Torts 
( other than foreclosure) 
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Appeal 

Paper Appealed From (Check one only): 

D Amended Decree 

D Amended Judgement 

D Amended Order 

~ Decision 

D Decree 

D Determination 

D Finding 

D Interlocutory Decree 

D Interlocutory Judgment 

D Judgment 

Court: Supreme Court El 
Dated: 10/03/2022 

If an appeal has been taken from more than one order or 

judgment by the filing of this notice of appeal, please 

indicate the below information for each such order or 
judgment appealed from on a separate sheet of paper. 

D Order D Resettled Order 

D Order & Judgment D Ruling 

D Partial Decree D Other (specify): 

D Resettled Decree 

D Resettled Judgment 

County: New York El 
Entered: 10/3/2022 

Judge (name in full): Joel M. Cohen, J.S.C. Index No.:451625/2020 

Stage: D Interlocutory ~ Final D Post-Final Trial: D Yes D No lfYes: D Jury D Non-Jury 

Prior Unperfected Appeal and Related Case Information 

Are any appeals arising in the same action or proceeding currently pending in the court? ~ Yes D No 

If Yes, please set forth the Appellate Division Case Number assigned to each such appeal. 
2022-03159 & 2022-01488 
Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other 

jurisdiction, and if so, the status of the case: 

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief 
requested and whether the motion was granted or denied. If an original proceeding commenced in this court or transferred 
pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the 

nature of the ex pa rte order to be reviewed. 

The NRA appeals from the portion of the decision and order on motion (entered on October 3, 2022) by Hon. Joel M. Cohen [NYSCEF 846 ; 851] denying the NRA's CPLR 3211 
motion (Motion Sequence No. 30; NYSCEF 698 et seq.) to dismiss the First Cause of Action asserted in the NYAG's Second Amended Verified Complaint [NYSCEF 646]. 

The NRA respectfully requests that the Appellate Division (i) vacate and reverse the portion of the Decision and Order [NYSCEF 846; 851] from which the NRA appeals; and (ii) 
dismiss the NYAG's First Cause of Action [NYSCEF 646]. 
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Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds 
for reversal, or modification to be advanced and the specific relief sought on appeal. 

PLEASE SEE ATTACHMENT 

Party Information 

Instructions: Fill in the name of each party to the action or proceeding, one name per line. If this form is to be filed for an 
appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this 

form is to be filed for a proceeding commenced in this court, fill in only the party's name and his, her, or its status in this 

court. 

No. Party Name Original Status Appellate Division Status 

1 People of the State of New York, by Letitia James, Attorney General of the State of New York Plaintiff [3 Respondent Iii 
2 The National Rifle Association of America Defendant [3 Appellant B 
3 Wayne LaPierre Defendant [3 None B 
4 Wilson Phillips Defendant ~ None B 
5 John Frazer Defendant [3 None B 
6 Joshua Powell Defendant [3 None B 
7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
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Attorney Information 

Instructions: Fill in the names of the attorneys or firms for the respective parties. If this form is to be filed with the 

notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division, 
only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or 
himself, the box marked "Pro Se" must be checked and the appropriate information for that litigant must be supplied 

in the spaces provided. 

Attorney/Firm Name: Monica Connell, New York State Office of the Attorney General 

Address: 28 Liberty Street 

City: NewYork I State: NewYork I Zip: 10005 I Telephone No: 212-416-8965 

E-mail Address: monica.connell@ag.ny.gov 

Attorney Type: □ Retained D Assigned ~ Government □ Pro Se □ Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: William A. Brewer Ill and Svetlana M. Eisenberg, Brewer, Attorneys and Counselors 

Address: 750 Lexington Avenue, 14th Floor 

City: NewYork I State: NewYork I Zip:10002 I Telephone No: 212-489-1400 

E-mail Address: wab@brewerattorneys.com; sme@brewerattorneys.com 

Attorney Type: ~ Retained D Assigned D Government □ Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: P. Kent Correll, Correll Law Group 

Address: 250 Park Avenue, 7th Floor 

City: NewYork I State: NewYork I Zip: 10177 I Telephone No: 212-475-3070 
E-mail Address: kent@correlllawgroup.com 

Attorney Type: ~ Retained D Assigned D Government □ Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: Seth Farber, Winston & Strawn, LLP 

Address: 200 Park Avenue 

City: NewYork I State: NewYork I Zip: 10166 I Telephone No: 212-294-4611 

E-mail Address: sfarber@winston.com 

Attorney Type: ~ Retained D Assigned D Government □ Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: William B. Fleming, Gage, Spencer & Fleming, LLP 

Address: 410 Park Avenue, Suite 810 

City: NewYork I State: New York I Zip: 10022 I Telephone No: 212-768-4900 

E-mail Address: fleming@gagespencer.com 

Attorney Type: ~ Retained D Assigned D Government □ Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above) : 

Attorney/Firm Name: Thomas P. Melish/Akin Gump 

Address: 2001 K Street, N.W. 

City: Washington I State: D.C. I Zip: 20006 I Telephone No: 202-887-4324 

E-mail Address: 

Attorney Type: ~ Retained □ Assigned D Government □ Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 
·-- ·-- ·-- ·-- ·-- ·-._._ ..... _..,. _,--~-- ..... _..,. _,--~-- ..... _..,. _,--~-- ..... _..,. _,--~-- ..... _..,. _,--~-- ..... _..,. _,--~-~ 
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Attachment to Information Statement 
Filed by the National Rifle Association of America 

Pursuant to 22 N.Y.C.R.R. 1250.3(a) 

Page 3- "Issues: Specify the issues proposed to be raised on the appeal, proceeding, or 
application for CPLR 5704 review, the grounds for reversal, or modification to be advanced and 
the specific relief sought on appeal. " 

BACKGROUND 

After the Court dismissed on March 2, 2022, the NY AG's two claims for dissolution of 
the NRA, the NY AG amended her complaint on May 2, 2022. In the amended pleading, 
the NY AG asserted no new allegations but added a new claim-purportedly under the 
first sentence ofEPTL 8-1.4(m)-through which she seeks (A) the appointment of (i) an 
independent compliance monitor; and (ii) an independent governance expert, and 
(B) other unspecified items of injunctive relief. 

On June 6, 2022, the NRA filed a motion to dismiss the NY AG's First Cause of Action. 
The NRA identified five independent reasons based on which the First Cause of Action 
should be dismissed with prejudice. 

In his order dated October 3, 2022, the Honorable Joel M. Cohen, however, denied the 
NRA's motion for the reasons set forth on the record at the hearing on the motion on 
September 29, 2022. 

ISSUES PROPOSED TO BE RAISED ON APPEAL 

The issues proposed to be raised on appeal are: 

1. Whether the Court below erred in holding that the First Cause of Action and the relief the 
NY AG seeks in connection with it are authorized by the Legislature; and 

2. Whether the Court below erred in otherwise denying the NRA's motion to dismiss the 
NY AG's First Cause of Action. 

GROUNDS FOR REVERSAL OR MODIFICATION TO BE ADVANCED 

The grounds for reversal or modification to be advanced are: 

1. The lower court erred by: 
a. Disregarding apposite authorities and otherwise failing to apply the controlling 

procedural legal standard under CPLR 3211 in reviewing the NRA's motion to 
dismiss the NY AG's First Cause of Action; 

b. Disregarding controlling authorities, relying on inapposite authorities, and 
otherwise failing to apply the controlling substantive law governing the court's 
interpretation of the statutory provisions invoked by the NY AG in the First Cause 
of Action and elsewhere in the Second Amended Verified Complaint; 

1 
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c. Disregarding the NRA's argument that the NY AG failed to plead in the Second 
Amended Verified Complaint that the charitable assets with regard to which she 
seeks relief in the First Cause of Action are held or administered in New York; 

d. Holding that EPTL 8-l.4(m) applies extra-territorially; 
e. Disregarding the NRA's argument that the NY AG fails to (i) show that 

EPTL 8-l.4(m) applies to the assets with regard to which the NY AG's First Cause 
of Action seeks injunctive relief; and (ii) plead facts sufficient to allege that 
EPTL 8-1.4(m) applies to any of such assets; and 

f. Failing to address the NRA's argument that the NY AG's First Cause of Action 
should be dismissed on First Amendment grounds. 

2. In denying the NRA's motion to dismiss the NY AG's First Cause of Action, the lower 
court committed reversible error. 

SPECIFIC RELIEF SOUGHT 

The specific relief sought is entry of an order: 

(i) Reversing and vacating the portion of Supreme Court's Decision and Order on 
Motion dated October 3, 2022, denying the NRA's motion to dismiss the First 
Cause of Action of the NY AG's Second Amended Verified Complaint; and 

(ii) Dismissing the NY AG's First Cause of Action. 
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