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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK COMMERCIAL DIVISION

PEOPLE OF THE STATE OF NEW
YORK, BY LETITIA JAMES,
ATTORNEY GENERAL OF THE STATE

OF NEW YORK,
INDEX NO. 451625/2020

Plaintiff,

IAS PART THREE
V.

THE NATIONAL RIFLE ASSOCTIATION HON. JOEL: M. COHEN

OF AMERICA, INC., WAYNE
LAPIERRE, WILSON PHILLIPS, JOHN
FRAZER, and JOSHUA POWELL,

NOTICE OF APPEAL

Defendants.
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PLEASE TAKE NOTICE that that the National Rifle Association of America
(the “NRA”) hereby appeals to the Appellate Division of the Supreme Court of the State of New
York, First Judicial Department, from the Decision and Order on Motion of the Supreme Court of
the State of New York, New York County (Joel M. Cohen, J.S.C.), dated October 3, 2022
[NYSCEF 846], and entered in the Office of the New York County Clerk on the same date.

In the Decision and Order on Motion, the Supreme Court denied the NRA’s motion to
dismiss with prejudice, pursuant to CPLR 3211, the New York Attorney General’s First Cause of
Action [NYSCEF 705].

This appeal is taken from the denial of the NRA’s motion to dismiss the New York
Attorney General’s First Cause of Action [NYSCEF 7035].

A true and correct copy of the Decision and Order, together with the Notice of Entry dated

October 3, 2022 is annexed hereto as Exhibit A. The transcript of the hearing referenced in the
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Decision and Order is annexed hereto as Exhibit B. The NRA’s Initial Informational Statement is
annexed hereto as Exhibit C.

Dated: November 2, 2022 Respectfully submitted,

By: /s/ Svetlana M. Eisenberg
William A. Brewer III
wab(@brewerattorneys.com
Svetlana M. Eisenberg
smel@brewerattornevs.com
BREWER, ATTORNEYS & COUNSELORS
750 Lexington Avenue, 14th Floor
New York, New York 10022
Telephone: (212) 489-1400
Facsimile: (212) 751-2849

ATTORNEYS FOR DEFENDANT
THE NATIONAL RIFLE ASSOCIATION
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Appeal and related
documents was electronically served via the Court’s electronic case filing system upon all counsel

of record on November 2, 2022.

/s/ Svetlana M. FEisenberg
Svetlana M. Eisenberg
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, BY
LETITIA JAMES, ATTORNEY GENERAL OF
THE STATE OF NEW YORK,

NOTICE OF ENTRY OF
Plaintiff, DECISION AND ORDER

V. Index No. 451625/2020
Motion Seq. No. 30
THE NATIONAL RIFLE ASSOCIATION OF
AMERICA, INC., WAYNE LAPIERRE,
WILSON PHILLIPS, JOHN FRAZER, and
JOSHUA POWELL

Defendants.

PLEASE TAKE NOTICE that attached is a true copy of a Decision and Order on
Motion Sequence No. 30 by the Hon. Joel Cohen, dated October 3, 2022, which was duly
entered in this action and filed in the office of the Clerk of the Supreme Court, New York

County, on the 3rd day of October, 2022.

DATED: October 3, 2022
Respectfully submitted,
LETITIA JAMES
Attorney General

of the State of New York

/s Stephen Thompson

Stephen C. Thompson

Assistant Attorney General

NYS Office of the Attorney General
28 Liberty Street

New York, New York 10005

(212) 416-6183

Stephen. Thompson@ag.ny.gov
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 03M

_________________________ — s
PEOPLE OF THE STATE OF NEW YORK, BY LETITIA INDEX NO. 451625/2020
JAMES, ATTORNEY GENERAL OF THE STATE OF NEW
YORK, 06/14/2022,

06/14/2022,
Plaintiff, MOTION DATE 06/14/2022
V- MOTION SEQ. NO. 028 029 030
THE NATIONAL RIFLE ASSOCIATION OF AMERICA,
INC. WAYNE LAPIERRE, WILSON PHILLIPS, JOHN
: ; ' DECISION + ORDER ON

FRAZER, JOSHUA POWELL, MOTION

Defendants.
_________________________ — —X

HON. JOEL M. COHEN:

The following e-filed documents, listed by NYSCEF document number (Motion 028) 684, 685, 686, 687,
688, 689, 630, 830

were read on this motion to DISMISS

The following e-filed documents, listed by NYSCEF document number (Motion 029) 691, 692, 693, 694,
695, 696, 697, 826, 838, 839, 840, 841, 842

were read on this motion to DISMISS

The following e-filed documents, listed by NYSCEF document number (Motion 030) 698, 699, 700, 701,
702, 703, 704, 705, 708, 757, 758, 759, 760, 761, 762, 763, 764, 765, 766, 767, 768, 819, 831, 832,
833, 834, 835, 836, 837

were read on this motion to DISMISS

Upon the foregoing documents, and for the reasons stated on the record after oral

argument on September 29, 2022, it is hereby

ORDERED that the motions by Defendants John Frazer, Wayne LaPierre, and the NRA

to dismiss portions of the Second Amended Complaint are DENIED. Counsel for Defendants

shall upload a copy of the oral argument transcript to NY SCEF upon receipt.

451625/2020 PEOPLE OF THE STATE OF NEW vs. NATIONAL RIFLE Page 1 of 2
Motion No. 028 029 030
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This constitutes the decision and order of the Court.

202210%9% 342%&_71057&

10/3/2022 '
DATE JOEL M. COHEN, J.S.C.
CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION
GRANTED DENIED GRANTED IN PART |:| OTHER
APPLICATION: SETTLE ORDER SUBMIT ORDER
CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT D REFERENCE
451625/2020 PEOPLE OF THE STATE OF NEW vs. NATIONAL RIFLE Page 2 of 2

Motion No. 028 029 030
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SUPEEME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: TRIAL TERM PART 3

,,,,,,,,,,,,,,,,,,,,,,,,,,,,, X
PEOPLE OF THE STATE OF NEW YORK BY LETITIA JAMES,
ATTORNEY GENEERAL OF THE STATE OF NEW YOREK,
Plaintiff,
- against -
THE NATIONAL RIFLE ASSOCIATION OF AMERICA, INC.,
WAYNE LaPIERRE, WILSON PHILLIPS, JOHN FRAZER
and JOSHUA POWELL,
Defendants.
,,,,,,,,,,,,,,,,,,,,,,,,,,,,, X

Index No. 451625/2020

September 29, 2022
60 Centre Street
New York, New York 10007

B E F O R Ef THE HONORAELE JOEL M. COHEN, Justice
LA PEREEALARAENCE &

STATE OF NEW YORK OFFICE OF THE
ATTORNEY GENERAL LETITIA JAMES
28 Liberty Street
New York, New York 10005
BRY: STEVEN SHIFFMAN, ESQ.
MONICA CONNELL, ESQ.
YAEL FUCHS, ESQ.
EMILY STERN, ESQ.

BREWER
ACtorneys and Counselors at Law
750 Lexington Avenue, 14th Floor
New York, New York 10022
BY: SVETLANA M. EISENBERG, ESQ.
JOSH DILLON, ESQ.
DAVID UMANSKY, ESQ.

(Appearances continued on next page.)
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APPEARANCE S: (Continuing)

GAGE SPENCER & FLEMING LLP
Attorneys at Law

410 Park Avenue

New York, New York 10022

BY: WILLIAM B. FLEMING, ESQ.

CORRELL LAW GROUP
Attorneys at Law

250 Park Avenue, 7th Floor
New York, New York 10177
BY: P, KENT GOBEELL, BSL.

WINSTON & STRAWN LLP
Attorneys at Law

200 Park Avenue

New York, New York 10066
BY: SETH C. FARBER, ESQ.

AKIN GUMP STRAUSS HAUER & FELD LLP
Afttorneys at Law

Cne Bryvant Park

New York, New York 10036

Y 3 THOMAS McLISH, ESQ. (via Teams)

LNDEX NO. 451625/ 2020
RECELVED NYSCEF: 10/03/2022

Terrv—-Ann Volkerg, CSR, CRR
Official Court Reporter
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Proceedings

THE COURT: Good afternoon.

Let's start with appearances beginning with the
plaintiff.

MR. SHIFFMAN: Good afternoon, vyour Honor.

My name 1s Steven Shiffman. I am appearing for
the plaintiff, Che New York State Attorney General's Office.
I am here today with Monica Connell, Emily Stern and Yael
Fuchs.

THE COURT: Good afternoon.

Defendants, 1n whatever order vou c¢hoose.

M3, EISENBERG: Good afternoon, your Honor.

Svetlana Elsenkerg, Brewer, Attorneys and
Counselors, on behalf of the Natlonal Rifle Assoclation of
America. T am Jolned by my colleagues, Josh Dillon and
David Umansky.

THE COURT: Again, c¢an vou turn the camera on ——
not the camera, the microphone?

Thank vou.

MR. CORRELL: Good afternoon, your Honor.

Kent Correll for Wayvne LaFPlerre,

MR. FLEMING: Good afternoon, vyour Honor.

Your Honor, William Fleming, Gage Spencer &
Fleming, for the defendant John Frazer.

MR. FARBER: Good afternoon, vour Honor.

Seth Farber from Winston & Strawn for

tav
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1 Mr. Phillips.

2 MER. McLISH: Your Honor, this i1s Thomas Mclish for
& Joshua Powell.

4 THE COURT: ©Okay. So we have several motions

5 today. I thought we would start briefly with motion 27 to

0 review Lhe Special Referee's decision. T was thinking abcut
7 dealing with that on the papers, but since the briefing was
g efore my decision on what T will c¢all the companion moticon,
9 and the parties did not address my decision because it

10 hadn't happened vyet, I thought I would give you a chance to
11 argue whether I should do something other than what I did,
12 and I think it may be motion number 26, but whatever the

L5 discovery moticn was.

14 S50 let me start with, 1t's the NRA's motlon, so

15 Ms. Eilsenkerg. Would vou mind doling 1t over there

16 (indicating) ?

17 M3, EISENBERG: It would be my pleasure.

18 Your Honor, the documents at issue are protected
19 not only by the attorney—-c¢lient privilege, but also as
20 attorney work product and as trial preparation materials.
21 Judge Sherwood 1In his ruling made 1T pretty clear
22 that his ruling was only kased on his consideration of the
20 attorney—client privilege i1ssue, and the standard according
24 Lo Lhe case law 1s that his opinion has tc be based on law
25 and 1t has to be supported by the facts. It is the NRA's

tawv
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position that Che attorney work product claim is guite
strong, and given the Confidentiality Agreement with Aronscon
who acted as a tax preparer and as an auditor, the NRA had a
reasonzable expectation that the materials shared with
Aronson would not be made avallakle to the NRA's adversary.

THE COURT: By definitilon an auditor is an
independent accountant, it's not part of, you know, the Team
ag 1t were for a litigation. Isn't that Inceonsistent
with —— vou know, that's the whole point, when you share
something with vour independent auditor, that seems
inconsistent te me then on the other hand saying 1t's this
superseding trial preparation privilege.

M3. EISENBERG: First, there are many documents at
issue that were shared with the team that was on the tax
preparation side, not on the audit side. So for some
documents even 1f one were to be skeptical cof this positicn,
the skepticism doesn't apply to a large group of documents
because the iIndividuals with whom 1t was shared were on the
tax preparation team, not the audit team.

In addition, I understand vour question, and I
think it's a fair guestion, but what we have Lo consider 1is
that the agreement very clearly spells out the
confidentiality okligations of the auditor, and while the
auditor clearly 18 a third party, there was no reason Lo
expect they would share 1t with our adversary, that has

tav
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never happened, we had no reason Lo helieve 1T would, and we
had the agreement that obligated them not te.

THE COURT: And what's the basis for the
underlying assertion of privilege with respect to these
documents?

M5. EISENBERG: Tt is conversations between and
among lawyers for the NRA in-house and/or outside depending
on the communicatlion where they are determining, applyving
their skill sets as Rule 2101 refers, and they are applying
the law, determining strategy, preparing drafts, and
otherwise exercising their skills as lawyers. Whether it's
in connection with the language on a schedule ——

THE COURT: Tax lawyers or as litligators?

M3. EISENBERG: I think that it depends on —

THE COURT: You don't get a trial preparation
privilege as a tax lawyer, do you?

M3, EISENBERG: You still get the attorney work
product privilege which 1s separate and absolute 1n New
York.

THE COURT: Attorney work product 1s in connection
with litigation, right?

M3, EISENBERG: No, your Honor, in New York it's
attorney work product, period, it does not have tTo be in
connectlon with litigation.

THE COURT: What distinguilishes attorney work

tav

16! of B9




LNDEX NO. 451625/ 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECELVED NYSCEF: 10/03/2022

Proceedings

product from attornev—-client communications Then?

M3, EISENBERG: Attorney—-client communication 1is a
cllient communicating with an attorney, communicating
confidential Information to inform legal velice or provide
legal advice.

THE COURT: So when an atbtorney provides legal
advice, you're saying that it's also at the same time
attorney work product also?

M5. EISENBERG: Yes, I would say that.

THE COURT: 3o the same exact thing, all the
normal walver rules under attorney-client privilege, vyou
would say that in each case whatever an attorney prepares
csomething, whether 1it's a legal memorandum or whatever, 1t
can share 1€ with whoever he or she wants, and 1t's subject
to a different walver principle than any other
attorney—client plece of work product?

M5, EISENBERG: Yes, absolutely, vyeour Honcor. I
think that we assess each privilege one by one.

THE COURT: I agree with that, but typically,
mavbe not only, kut Lypically the 3101 Cype of material is
glven somewhal speclal Lreatment kecause of tChe adversary
process where there's are some things where you shouldn't
have to share with the person on the other side of the
versus =1ign 1n a lawsult, kut vou seem Lo be expanding that
to anything a lawyer writes about anything which seems to be

tav
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cquite a lot, of bhit of an expanslion.

M3. EISENBERG: Right, that I think that's clearly
codifled 1n 3101 and the cases interpreting it, and 1it's
different from the federal jurisprudence on that topiligc, 1it's
absolute, number one, and 1t simply talks about attorneys
applyving thelr =skill sets 1in rendering legal advice or
preparing strategy whether in connection with a trial or
otherwise.

THE COURT: Which section of 3101 is this?

M5, EISENBERG: I have to look it up. I
apologize, your Honor.

IHE COURL : 310144}, zlght?

MS. EISENBERG: Yes.

THE COURT: Which 18 called trial preparaticn.

MS. EISENBERG: DNo, there's one —— there's one
above (d).

THE COURT: (c) attorney work preoduct; the work
product of an attorney shall not be obtalnable?

M5, EISENBERG: Yes, thank you, your Honor.

And then absolute privilege which 1s a distinction
from federal Jjurlsprudence 1n this area where it could bhe
overcome by a showing of substantial need, not so in New
Tork.

THE COURT: Okay.

Let me hear from the State.

tav
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Mz. FUCHS: Thank vou, vour Honor.
My name 1s Yael Fuchs. I am an Assistant Attorney

General representing the Attorney General's Office.

As vyou noted, your Honor, vyou have ruled in motion
sequence 26 on a substantially identical issue involving
documents withheld in thelr entirety, and there's no reason
for a different result with respect to these redacted
documents.

The Special Master did a thorough review, he
reviewed the documents at 1ssue 1in camera, he created an
itemized chart, and provided document-hby-document
explanations of his decisions. And in his order, which is
avallable at docket number €63, he found that Aronson was a
non-privileged third party, that the NRA and its outside
counsel took steps to exclude Aronson from privileged
communications, and we detalled those numercus steps in our
briefing in motion sequence 26. They explicitly excluded
Aronson, and then there came a polnt In Cime when They start
intentionally and repeatedly sharing those communications
with Aronson, 1in many casesg both tChe audit partner and the
tax partner. That's what tChe Special Master found, and that
was correct,

In the interim and at subsequent briefing the NRA
has not offered any evidence or argument tc undercut those
conclusions. The NEA has not and cannot dispute the fact

tav
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i} that the NRA and its counsel did not consider Aronson to be
2 covered by any privilege, and they have not demonstrated

8 that Aronson was involved in the provision [sic] of legal

4 advice. Agaln, because they weren't, the NRA, when they

5 forwarded them those communications, the privilege was

6 walved.

7 If I can address the Confidentiality Agreement —-—
8 THE COURT: Look, thelr argument, I think it is

9 that, they won't concede 1t, but they would say tThat my

10 prior ruling 1is correct with respect to attorney-client

11 privilege, but they assert a substantilially broader and much
12 less easlily walvable work product privilege with respect to
L5 the same documents so that as long as they, this third

14 party, 1s not goling Lo share it with their adversaries, They
15 say they can share with whoever they want.

16 Mz, FUCHS: The work product privilege is not that
17 broad, in fact, the law says the privilege should be

18 naturally construed, and any privilege that attached was

19 walved when the c¢lient acted in a manner inceonsistent with a
20 desire Lo maintain confidentiality. And tChere the
21 Confidentiality Agreement 1s not dispositive because Then
22 you are basically creating an auditor—client privilege, an
20 accountant—-client privilege which New York law clearly does
24 not have. You can't create that privilege simply by
25 entering into a Confidentiality Agreement. That would

tawv
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1 basically ke an end run around New York law That excludes

2 having an auditor- or accountant—client privilege.

5 As we brilefed, TChe cases say further, tThere's no

4 walver, There needs to be a common interest with the party

5 to whom the materiazl was disclosed, and I think it's in the
0 Medinol case.

7 THE COURT: We are still talking about work

g product?

9 M5. FUCHS: Absolutely.

10 The Court in the Medinol case was very clear, as
11 you polnted you out, that auditors do not share and cannct
12 share common interests with the company that they audit.

L5 Similarly with respect Lo the tax preparers, there was not a
14 legal common interest here.

15 They also argue 1in the alternative that the work
16 product privilege extends Lo accountants as a sort of agency
17 principle when the accountant 1is adjunct te the lawyers

18 strateglic thought process. That's Just totally lnapposite
19 on the facts here where, agalin, Aronson was explicitly
20 excluded from these deliberations.
21 And, vour Honor, 1f T may, T think that tChe facts
22 there are very persuasive. We took the deposition of Greg
20 Plotts, Aronson's corporate representative, so not just for
24 the audit =side, but the corporate representative 1n general,
25 and he tesgtified that he could not recall any occasion where

tawv
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attorneyvs from tThe Brewer firm asked him or Aronson for
their opinion eon accounting matters. He ceonfirmed that the
NEA refused on privilege grounds to provide Arcnson with
information regarding what the Brewer firm was doing with
respect to the Attorney General's action or regarding the
calculation of excess benefit transactions.

30, agalin, this seems to be a classic sword and
ghleld or having vyour cake and eating 1t toc. You can't 1In
real time demonstrate that you don't consider this party to
be within the circle of privilege, and then after your
people forward them and share these communications then
assert a privilege.

THE COURT: T think T have it.

Ms. Eisenberg, anvything further?

MS. EISENBERG: Yes, very quickly, vour Honor.

1 think Ms. Fuchs' metaphors assume that the NRA
always acts through the one person, bkbut that's not the case.
Even though one person might have keen careful not Lo
disclose information on the theory that a court might one
day find walver, another person who was notb, who 1s on a
different side of the organization subjectively helisved
that the recipilent would maintain the information
confidential, and Jjust because an entity takes steps to be
careful does not concede that there was wailver.

THE COURT: Okay.
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I'm golng to deny the motion to review the Special
Master's order or confirm, I will confirm the Specilal
Master's order. I think the defendant's wview of the =scope
of the privilege 1s unreasonably broad, and its view of the
walver of such a privilege 1s unreasonalkly narrow, so for
the same reasons as was the case with the unredacted version
or documents subbject to essentlially the same motion, I agree
with the Special Master TChat any privilege attaching to tThe
documents was walved, and I'm frankly kind of dubilous abcut
the privilege to begin with to the extent that it's this
sort of separate standing work product privilege as applied
to these auditors and accountants. So that motion is
denied.

Let's move on to the motlions to dismiss, the third
round of these. 3o, Ms. Elsenberg, since you're standing
there ready to go, I will let vou start.

M3, EISENBERG: Certainly, vyour Heonor. I am
prepared Lo answer guestions vou might have, but I can start
with a general outline of our argument 1f that pleases the
Court.

The 1ssue the NEA brings Lo your Honor 1s 1in
relation to a newly asserted c¢laim. The first cause of
action in the Second Amended Complaint 1s premised solely on
one statutory provision in EPTL 8-1.4(m) and seeks a wide
variety of Injunctive relief including the appeintment of a
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gpeclial monitor and a governance expert, and tChis 1s what
the NRA's motion 1is about.

The dispute here really 1s about a separation of
powers because what the New York Attorney General 1s dolng
1s asserting a ¢laim pursuant to a statute that does not
give rise Lo a claim seeking a remedy Chat The statute does
not provide for, and, therefore, 1s dolng socmething that the
Legislature did not empower her to do. So with tThe moticon
to dismiss she now asks you, your Honor, to create a cause
of action and to create z remedy that the Legislature after
considered Jjudgment in a comprehensive enforcement scheme
did not giwve the Attorney General. So this breaks down inte
Chree or four arguments hefore vou and vou gel Lo Lhe First
Amendment polnt, kut the overarching theme is separation of
powers.

The first point 1s that there's no cause of acticn
that 1s created by the second part of the first sentence of
EPTL 8-1.4. I think opinion of the Appellate Division in
the Grasso case 1s very Iinstructive, 1t has a let of useful
guidance that applies here. The first Lhing that the Court
gays there 1s that where vyou have a situation where the
Legislature has not been silent on an area, you have to
assume that what's admitted is excluded.

S0, for example, here we have multiple provisions
within the EPTL where the government 1s gilven expressly
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causesg of actlion and remedies. For example, in 8-1.4(m} the
government 1s permitted to seek enforcement of a subpcena if
the subpoena 1s discheved, 1L can also Institute appropriate
proceedings to seek compliance with 3Sections D, E, F and G
which actually impose obligations, but 1if vyou focus on the
language of tChe first sentence of Lhat section, 1L doesn't
say the Trustee sghall, 1t doesn't say assets shall be
properly administered, 1t doesn't talk akout a duty, 1t
doesn't talk about an okligation, 1t doesn't speak to terms
of a proscription. In addition, what the statutory
provision says 1s that the Attorney General may lnstitute
appropriate proceedings, and I believe that the word
approprilate proceedings 1s very relevant.

THE COURT: Doesn't the same sentence =ay Chat
"The Attorney General may lnstitute appropriate proceedings
Lo secure compliance with this section and to secure the
proper administration of any trust, corporation or other
relationship Lo which this section applies.™"

The second half of that sentence which has been
relied on by ccurts, doesn't that make clear That there 1s a
broader mandate here, and that's, the legislative history
seems Lo suggest, that was the polnt, was to give the
Attorney General more power to oversee tLhese kinds of
BB e G Gl e s

M3, EISENBERG: I disagree, your Honor. If you
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look at 8-1.4 in totallty 1t provides a number of mechanisms
for the Attorney General to obtaln compliance with that
gection. It can or she can Impose Tfines for fallure Lo
register, she can, like I saild, enforce subpoenas, and there
are other —

THE COURT: That's the first part of the sentence,
"secure compliance with this section,™ but what about the
gsecond part which 1s, "and to secure the proper
administration of any trust?"

M3. EISENBERG: Right, so a corpcraticn would have
a relationship to which this section applies. 1 think that
the word appropriate means that this 1s not a sentence that
glves rise Lo a cause of action, and the ferminclogy TLhat's
used 1is so vague. You have to compare 1t —— =Scorry, go
ahead —— you have to compare 1t against all the other
provisions in the EPTL and the sister statute, N-PCL, where
the Legislature went Lo great extent to say specifically the
Attorney General may Institute proceedings to restrain,
annul, dissolve, remove, pilck your remedy, and the
Legislature did not use that language here,

The Attorney General represents Lo vou 1n her
opposition that 1t 1s well settled that that statutory
provision creates a cause of action. We beg to differ.

None of the cases cited by the Attorney General, Trump T
Trump II, Lower Esopus, your Honor's decisicon earlier, or
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the Abrams case "held that that provislion gives rise Lo a
cause of action." If you look at either one of those
decisions, nelither defendant argued that the provision does
not give rise to a cause of action.

THE COURT: I did sustain a claim under this
provisglon Iin this case Lo vour co-defendants.

M3. EISENBERG: Right, but that was neot their
argument, thelr argument was I'm notbt a Lrustee or something
else, they didn't say the provision does not give rise to a
cause of action. This 1s an 1ssue of first impression
before your Honor and that's not something you have ruled
Ofs

THE COURT: Is 1t an 1ssue of first impressicon for
everyone or Just me?

Ms. EISENBERG: Everyone, your Honor.

THE COURT: No one has ever made the argument that
the Attorney General can't use this provision to oversee
nonprofits?

M5, EISENBERG: Correct, and they have done it
very rarely, thev have only cited a few cases where That's
een invoked, and, frankly the remedy that they Lypically
seek 1s not as draconian as here so I think, empirically
speaking, perhaps that explains why 1t would be an issue of
Tlrst lmpression.

The bottom line 1s that, and the NYAG concedes 1t,
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that Lhere's nct a single case where we have court precedent
where a court imposes a monitor over the objection of a
party.

That leads me to my second polint which is even if
you were to rule, your Honor, that that sentence does give
rise Lo a cause of action which 1s a separate 1ssue,
separately we would say that it certainly doesn't create a
remedy of appointing a compliance monitor or even an expert
that the NYAG seeks. Why 1s that?

We go back to my separation of powers polnt and
the statement 1n the Grasso case that where the Legislature
has not been silent on a toplc, you have to assume that
what's admitted 1s excluded, and that goes back to what T
gald earlier. This statute provides for a wide and granular
range of remedies, to dissolve, annul, remove, rescind,
vold, restrain, et cetera, et cetera. And, in fact, there
is a whole article in the N-PCL devoted to receiverships,
and it talks about the circumstances 1n which a receiver can
be appointed, thelr presumptive duration of their term,
clrcumstances under which they can ke removed, thelr duties,
thelr responsibilities, thelr authority, et cetera, et
gaetara.

30 given ——

THE COURT: TIs a motlon to dismiss the right
vehicle to go at the sgpecific remedy? 1 mean, typlcally

tav

28 of 99

LNDEX NO. 451625/ 2020
RECELVED NYSCEF: 10/03/2022




LNDEX NO. 451625/ 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECELVED NYSCEF: 10/03/2022

15

Proceedings

vou're going at the claim itself, which is the first part of
your argument, but isn't 1t premature to start getting into
what tChe possible remedies might he?

M3. EISENBERG: Not here, your Honor, because we
do have a statutory scheme that comprehensively defines
remedies. There are multiple, dorens of provisions that
specifically say 1f vou do this, then this will happen, you
can be annulled, vou can ke disscolved, vou can be removed as
an officer, you can ke enjolined from soliciting, but the
statute nowhere says that appointment of a compliance
monitor 1s a remedy that the Legislature contemplated. I
think that's really important because, and, again, Grassoc
fells us that we have tLo assume tChat the Legislature may
conglder Judgments, and they made ——

THE COURT: Grasso was really zbout whether you
can be found tc have violated the statute with a lower
standard of culpability than the statute provides. Remedies
have always keen subject to —— the general principle in
courts especlially in fashioning a remedy to resolve a
viclation should have a falr amount of flexibility, and T
think that the notion that TChere's some rigid list of things
that a Court can do 1f 1t finds a violation A, 1t should be
able to fashion a remedy that addresses whatever that
viclatlion was, and it may e narrower than what The statute
talks about. Surely you don't think that the only thing I
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can do 1s elther annul or not annul, T mean, there's got to
be something in between.

I think we are way passed, we are way heyond 1in
the sense that I have not concluded that anybedy did
anything at that point, but 1t seems early in the case to
gay even 1f vyvou find all this happened, vou can't do this
kind of thing to ensure compliance going forward. There's
lots of situations where courts are given lots of
flexibility to meet the harm that they find especlially in an
eguitable proceeding.

M3, EISENBERG: Your Honor, I agree with you that
in Grasso 1t was about the cause of action, and I agree ——
well, and I kelieve Lhat Grasso really helps us on the first
polnt kecause what the Court saild, as you may recall, 18 vou
have to look at what are the evidentiary pleces that will be
requlired for the plaintiff to prove 1t up, right, and they
sald, well, Mr. Grasso, Lhey are trying te disgerge his
galary Just kecause 1t was unreasonable without making the
government show that 1t was also under the circumstances
where he knew 1t was illegal. And I think here 1it's
particularly sallent as well because what 18 proper
administration? What 1s the jJjury instruction golng to say?

If vou look at other provisions that are in play
in this case, yvou have to have a related party, you have Lo
have a transaction, there cannot be an exception ——
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THE COURT: TIs this a jury trial claim?

M3, EISENBERG: Yes, vour Honor, I mean, 1t's not
a <laim, so the statute does not provide ——

THE COURT: If it's a c¢laim, 1s it a jury trial?

M3. EISENBERG: Yes, absolutely, your Honor.

THE COURT: Aksolutely?

MS. EISENBERG: Well, I think that it's a factual
lssue aboult proper administration, but I think that it's
sort of really difficult to answer that guestion kecause 1
think that's actually another reason why the Court did nect
create a cause of action there because 1f you leook at 102 of
the N-PCL 1t says here's 12 to 20 things that the NYAG can
do, and it savs and all of these will ke Lried by a jury.
S50 1n the FEPTL =sentence that tChe Attorney General cites
there 1s not a similar verkblage or even a discussion about
whether 1t would be a jury claim or a bkench trial.

If I may go back to your guestion about the
distinction hetween remedy and causes of action, T think
that the analogy from Grasso applles as well because here we
have a statute that not only enumerates various causes of
action, but 1€ actually enumerates a lob of different
remedies. It specifically says when someone can be
dissolved, when someone can e annulled, restrained from
doing something.

THE COURT: You are talking about this statute,
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the EFTL?

M3, EISENBERG: Yes, I am talking about the EPTL,
and the sister statute, the N-FCL which T submit, vour
Honor, 1s part of the comprehensive enforcements because
they cross-refer to each other, and the legislative history
makes that clear. In fact, Lhey have parallel sister
provisions, I would submit, on whistleblower and
related-party issues.

30 because we have a statutory scheme where the
Legislature did a lot of work at wvarious points 1n the last
century and this century to specify various remedies, they
made considered Jjudgments, and just like in Grasso the Court
gald, when vou have a person who sligns up to be a director
or an officer, They do 1t sulkject to Lhe understanding that
thelr salary will not ke clawed back because scomeone finds
1t unreasoconable.

30 here you have also a corporation that chose to
operate 1n New York or ke incorporated in New York and
continue to be incorporated in New York under the assumption
that vou have remedies tChat are stipulated in the statute or
enumerated 1in the statute, vou have dissoluticn, vou have
annulment, you have all these other remedies, but you don't
have the new remedy that the Attorney General is trying to
invent for the appolntment of a compliance mcocnitor 1f assets
were administered improperly which 1s such an undefined and
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vague standard.

The third and fourth arguments kind of go
together. BRasically the statute talks about one heing a
trustee 1n one of two ways. The first way 1s 1f you, 1f vou
are trusted with assets, and you are holding and
administering them, but there's a very well estabklished rule
of statutory construction that unless a statute specifically
gays that Che Legilslature Intended for the statute Lo apply
extraterritorially the judge should not apply it in that
manner .

30 here we happen to have a defendant who
incorporated in New York, but whose assets are not leocated
in New York for the most part, and as the Attorney General,
ag Che plalntiff the Attorney General doesn't even bother
asserting in her complaint that the NRA holds and
administers assets 1n New York even though she savs many
other things happen in New York, that she does not actually
allege.

THE COURT: It would be awfully easy Lo evade any
overslight as a New York not-for-proflt corpceration if all
vou had to do was keep vour assels outbslide tChe state. T
mean, that's kind of what you are saying, 1s that as long as
they keep thelr assets outside the state, then the Attorney
General 1s essentlally powerless Lo exerclse coversight cver
how they deal with thelr donations and operate theilr
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usiness, lut tChat seems inconsistent with the statutory
scheme where 1f vyou are, for reasons of your own choice, a
New York not-for-profit corporation, the New York AtTorney
General has authority over you.

M3, EISENBERG: Well, your Honor, I think that's
exactly why the Legislature could have made the reasonead
Judgment that the statute should expressly say that it
appllies to assels administered allegedly improperly wherever
they are held across the nation or across the world, but the
statute does not say that.

THE COURT: 3o 1if yvou had a New York based charity
that was ripping people off all over the country and the
world the Attorney General would Just have tLo let that
happen?

M5, EISENBERG: Not at all, the Attorney General
can pursue the officers and directors, 1t can sesgk to
dissolve the corporation, 1t can seek to annul the
corporation, 1L can seek Lo restraln the corpcoration from
doing what's i1llegal. The Attorney General at her disposal
has a lot of different remedies that aren't tied to the
agsets. This one happens to ke tled Lo Che assets.

THE COURT: S0 a New York —— again, following the
money 1is an ilmportant part, and, again, I am net saying this
1s this case, but the Attorney General, one of her Jjcbhs is
to oversee charitiles that are authorized under New York law,

tav

32 of 99




LNDEX NO. 451625/ 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECELVED NYSCEF: 10/03/2022

25

Proceedings

and followling Che money 18 an important part of that. The
way you would read this statute I can follow tChe money only
until T gelb Lo the George Washington Bridge and then T have
to stop.

M3, EISENBERG: Well, vyour Honor, I think there
are lots of monetary remedies like disgorgement or
restitution or even punitive damages where you go to a
director, an officer, and vou =say vou breached vour duties,
and you will be liakle or you must return the monies. Here
the remedy 1s worded 1in terms of alleged, continued,
improper administration of assets, so it's really
qualitatively different.

THE COURT: But vou would say, vou would add the
words assets 1f vou keep them 1in New York. So 1f vou Lake
donations 1in from all over the world, house them in an
account 1n New Jersey, then the New York Attorney General
can't get at those even 1f yvou are misusing them? Again, I
am not saving this 1s the NRA, kut just in principle, any
nonprofit under her Jurisdiction.

Mz. EISENBERG: Well, she 1s not tryving to get
those assetfs, she's frying Lo instill a program Lo overses
them through a compliance ——

THE COURT: Which is lesser. Rather than selizing
them, what she 1z =aving 1s 1f after a long trial, and far
from where we are today, the conclusion 1s that this is an
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entity that, vou know, agaln, we are hvpothesizing, 1s so
far off the rails that 1t can't regulate itself, 1t can't
monitor 1tself, that as a remedy short of dissclutlion we
can't have someone watch over 1t for a while, that seems
like kind of an extreme position, that she deesn't have the
aklility to seek a remedy Lhat would permit a court to let
the organizatien continue, but just have oversight at a more
direct level.

Now, agalin, I'm not sayving that this is what I
order them to do or whether I would do 1t ¢r not, but you
are sayling that 1f the assets are outside the state, then
the Attorney General who has statutory authority over this
entity, and this Court which has authorility over actions by
the Attorney General 1s kind of hamstrung by where the
assets Just happen to be which in the current economy seems
awfully narrow.

M3, EISENBERG: I think I have a really good
answer Lo that, your Honor. The NRA 1s the victim to the
extent that pecople are alleged to have done bad things to
the NRA, tChey are alleged to have taken mcocney away from the
NREA. So the NRA 1s not —— the NYAG 1s not seeking damages
from the NRA. So, 1in fact, I am not aware of a single
provision in the EPTL, N-PCL, the Executive Law where a
victim corporation 1s kelng asked to pav damages because
that would be ——
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THE COURT: That's not what this is. This is, vou
know, having a monitor, the company runs itself, but 1if they
are akle Lo prove some systemlic proklems where, vou know,
you can't trust the managers who are there to operate 1it,
agalin, this is all hypothetical because we are off into the
future, vou are =avying that they don't even have the ability
to ask for and I don't have the abllity to grant the ability
Lo sav for a period of Lime =since we have found this
systemic proklem, I have no choice but to either get rid of
the whole thing or to just let 1t ke run by the same people
or thelr designees and Jjust hope for the best. They're
suggesting, 1t seems like, vou know, agalin, 1t's a very
mascular kind of remedy, I get 1t, but I'm still having
trouble with the idea that the Court does not have the
abllity 1f the approprilate facts are proven to say, well,
what we need to do 1s to have oversight, let 1t run itseltf,
but with oversight.

So I think the thing I'm uncomfortable with is
that at a very early stage of the case before any facts have
been proven vou're =ayving that I have Lo limit the scope of
remedies, and then this particular point 1is that even 1f T
were to consider a remedy, any assets that are cutside of
New York would have to be outside the scope of what I could
do. With an entity like this, that would leave the AtLtorney
General and I to be awfully weak.
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MS. EISENBERG: Your Honor, I think this
hypothetical, also because that cause of action does not
exlist, they are trying to ask vou to read 1L into the
statute, and I think it's reasconalle to suspect that 1f the
Legislature had made the reasoned judgment that a
monitorship 18 a remedy that's appropriate, They probably
would have said that it doesn't matter where the assets are
located, and then vou could apply 1t extraterritorially, but
that's not what the Legislature here did. I think the
problem 1s the fact that the cause of acticon does not even
exlist 1in the first place.

I want to pick up on something else yvou said, you
know, don't I have the power to do this or don't I have the
power Lo do that? Well, T think that really runs 1into the
Grasso problem because agaln the Legislature very clearly
defined remedies that the Attorney General can seek or the
Court can grant. In fact, 1f you locok at the N-PCL
provislon for related-party transactlons 1L says you can
vold, rescind, enjolin related-party transactions or you can
even seek remedies 1n law or eguity.

S50, agaln, the Leglslature knew how Lo say vou can
do more 1f appropriate facts require additional action, but
that certainly is not the language that's used in —-

THE COURT: That's certalnly Ltrue as to conduct.
They were saving you can't find somebody whe runs one of

tav

36 of 99




LNDEX NO. 451625/ 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECELVED NYSCEF: 10/03/2022

29

Proceedings

these entities liabkble for something that wouldn't rise to
the statutory level of culpakility. That's the actual
holding in Grasso. Grasso does not mean that The courts
have no power outside the four walls of the statute in terms
of remedy, at least I didn't see that in that case.

Mz. EISENBERG: Well, I agree, 1t does not say
Just because 1it's not expressly a remedy, 1it's not a remedy,
pericod, 1t didn't reach that question, but 1t sald to the
extent what the government 1s seeking here is inconsistent,
that certainly 1is off the table. And I submit that it's
inconsistent here because the remedilies that the Legislature
prescribed are dissolution, annulment or much lesser
remedies, and doesn't talk about monitorships even tChough it
talks about receiverships which is not beling scught here,

S0 I think it's i1nconsistent and incompatible with the menu
of remedies that the Legislature went to great length to
specify.

THE COURT: Recelvership 1s listed as one of the
remedies they have under the statute or not?

MS. EISENBERG: Yes, 1t 1s. There's an article 1in
the N-PCL, Article 11, that tells us not cnly the
clrcumstances under which a recelver can be appolnted, but
how long they will serve, when they might be removed, what
thelir duties are, et cetera, et cetera.

THE COURT: This 1s less restrictive than that,
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ut vou think it is still not appropriate because 1it's
either receivership or nothing?

Mz. EISENBERG: Well, the statute says you <an
seek to dissolve, vou can seek to lmpose a receliver, you can
seek to enjolin from soliciting in New York, and a bunch of
other things, but the polnt 1s Chat the statute specifies
what they are and does not talk akout monitorships.

T certainly would disagree with tChe premise that
monitorships are gualitatively less intrusive, I think it
really all depends on c¢lircumstances. If you talk about a
mortgage foreclosure case where you have a receiver for rent
appointed who collects rents for a couple ¢f menths, I think
vou can't say that that 1s more invasive LChan what is being
gought here.

THE COURT: A recelivership could also be someone
running the entire organization.

M5, EISENBERG: It could be, but 1t depends on the
facts and clrcumstances. Here, suffice 1L to say, the
Legislature thought akbout the remedies appropriate and did
not deem monitorships appropriate.

THE COURT: Let's hear from the individual
defendants and then we will have the 3tate respond.

MR. CORRELL: Good afternoon, your Honor.

Kent Correll for Wavne LaFlerre,

I would like to reserve five minutes for rebuttal,
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if T mav.

I wanted to start by just sort of setting the
table by saving I view this as a guestion of power, a
question of zuthority, and that 1is an 1ssue that both the
Appellate Division First Department and the Court of Appeals
have addressed. Theyv put gquite a lot of thought and tCime
it 4.

I wanted to start by directing vour attention to
People v. Grasso, 42 A.D.3d 126, where the Court did address
exactly the 1ssue you talking akout which 1s remedial
cholces, whether judges get Lo make them or the Legislature
gets Lo make them or the Attorney General gets to make tChem.

AL page 137 —— actually, I will back up a little
bit. The Court frames the 1ssue, he sald, "The narrower
issue that must be resolved," and this 1s with regard to
whether the Attorney General has any authority to bring
causes of action agalinst directors and officers of
not—for-profit corporations other than the causes of action
the Leglislature expressly authorized the Attorney General to
bring, =so¢ this issue 1s narrower tChan the issue vou weare
Just discussing, this relates to actions agalnst directors,
officers and key persons which has a specific provision with
a specific subparagraph 720 (b) that explicitly codifies the
authority of the Attorney General with respect to Lhese
actions. It says that an action may ke brought for the
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relief provided 1in Sectilon 720 and paragraph A of Section
719, I submit that that language should be interpreted to
limit the authority of the Aftorney General with respect Lo
bringing actions agalnst directors, officers and key persons
of not—for-profit corporations.

Let me read vyou what T wanted tc read Co vyvou from
the People v. Grasso opinion. It says, there are talking
about Mark G. v. Sabol, a Court of Appeals case, 93 N.Y.2d
720, where they sald in Mark G. v. Sabol the Court rejected
the plaintiff's claim for money damages, this 1s under
Soclal Services Law, 1t should be recognized, but 1t said in
explaining the conclusion that recognizing such a cause of
action "would not be consistent with the legislative
gcheme.™ The Court wrote, "The Legislature specifically
conglidered and expressly provided for enforcement
mechanisms. The provisions of this statute were enacted as
the comprehensive means by which the statute accomplishes
ite objectives. Gilven this bhackground 1t would ke
inappropriate for us to find another enforcement mechanism
evond the statute's already comprehensive scheme.m

Now I don't think the Legislature made a mistake
in enacting this comprehensive scheme or that they didn't
think zbout the relief that they would allow the Attorney
General to seek. TIL's all the relief the Attorney General
needs to do 1its job, to do his or her Jjob, and I think that
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we have Lo respect the policy making authority of the
Legislature and not tread on it.

Looking at 1t another way, Che ACtorney General
cannot rewrite a statute nor can this Court, nor can the
Court rewrite 1t under the guise of interpreting 1t and
applying 1t. TIf tChe mandate from the Legislature 1s clear,
i1f the boundaries of the Attorney General's authority are
clear, then the Attorney General may nob reach beyvond tChat
authority.

THE COURT: Counsel, that sounds an awful lot like
a motion to reargue or renew the motlon to dismiss you made
Lash time.

ME. CORRELL: It's not, vour Honcr, and the reascon
1g the complaint changed.

THE COURT: The complaint did not change with
regpect to your clients.

MR. CORRELL: It did, vyour Honor, with respect, 1t
changed 1n the =sense that they are now asking for a monitor
for the top executive of a 5 million person organization
that 18 engaged 1in constitutionally protected advocacy 1in a
case 1n which the Attorney General has already announced
that she wants to destroy the entity, and ——

THE COURT: But that's relilef against the entity,
not agalnst yvour client.

MR. CORRELL: Well, 1t would affect my c¢lient
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dramatically unless thev are willing Lo concede that tThey
are not golng to monitor my c¢lient and any communications he
may have with members or donors which 1s also
constitutionally protected activity.

I can't envision a monitor that would not infringe
upon his akility Lo function the way he normally functions
which 1s with a high degree of confidentliality precisely
because of a concern ——

THE COURT: Do you have any cases where an
emplovee of a company has standing to challenge the
imposition of a monitor on the organization?

MR. CORRELL: I can't think of one off the top of
my head ——

THE COURT: You elther work there or vou don't.

If vou work there you are governed by whatever monlitor the
law applies. I don't know that as an employee or officer
vou have any —— that seems like the NRA's argument, not your
client's.

MR. CORRELL: I am thinking back te the '60s and
'70g8 where unions were kelng confronted with monitors. T
know the unions, a lot of them, tChe members of unions were
opposing appolintments of monitors back then.

The fact 1s that the appolintment of a monitor is
gsuch a rare thing in not—-for-profit corporations, I am not
aware of 1t ever happening before so 1f 1t's never happened
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efore it's not surprising that there wouldn't be a case 1n
which, you know, the lssue of standing applies.

THE COURT: The cause of actlon in which this is
sought 1s not a cause of action against your c¢lient, right?

MR. CORRELL: It's characterized as a cause of
action agalnst The NRA, but 1L's kased on exactly Lhe same
provision, EPTL 8-1.4, on which the Attorney General bases a
causge of actlon agalnst my client. If vou look To the
prayer for relief you will see that the first three
paragraphs of thelr prayer for rellef asks for exactly the
same relief agalinst my client that they are asking for
agalnst the NRA.

S0, yes, I mean, 1f you want, 1f you don't want Lo
look passed the lakel, then they are right, but 1f vou lock
passed the lakel to the reality of what they are seeking,
they are seeking a judgment against my c¢lient requiring him
to submit to a monitor and to what they characterize as
governance reforms, but it really Just interferes with his
abllity to do his Jok the way his members want him te deo it
and the way his board wants him to do 1tC.

So 1t's profoundly changed, 1t's profoundly
changed the complaint, 1t's introduced a dangerocus and, 1
would argue, unconstitutional new element where yvou have the
Attorney General of the State trying to interfere with the
operation of a not-for-profit organization.
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That happened 1in the '50s in NAARCF v. Alabama.

The Attorney General of the State of Alabama wanted tTo try
to do what he could to disrupt the NAARCP. He =sald vou have
got Lo gilive me your member list 1f you want to continue to
operate in my state. They said, no, and they went to the
Supreme Court. The Supreme Court =sald, no, vou can't do
that, vou can't interfere with an organizaticn like this
ecause Lhey are engaged 1in free speech, we respect That,
and we will protect that.

THE COURT: Agailn, the difficulty I have with some
of these arguments 1s that vou can't really assess the
remedy without knowing what the fact findings are that give
rizse Lo the remedvy kecause that's the point of a remedy, but
1f the organizatlion 1s otherwlise entirely fine, but there is
a major probklem in the cash management, let's make scomething
narrow up, the cash management of the organization is just a
mess, and the people who are in charge of it don't know what
thev are doing, and the only way to get a handle on this is
to put somebody else 1in charge of cash management, literally
Just the accounting and the like, vou're saying that Chere's
no way for a ccocurt to say, vou know, with doncor funds being,
vou know, lost because of Just simple cash management
problems, that there's no way to address that?

ME. CORRELL: There are many ways Lo address 1it:
Remove the cash —— sue the corporation seeking removal of
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1 the cash manager, that's one way. Ask for —— sue under

2 720(a) (1) and ask for a judgment to compel the cash manager
o Lo account for his official conduct, give you a repcrt of

4 what he 1s doing, explain what he 1s doing, why 1s he deing
5 this, how can 1t be done differently.

6 THE COURT: So in that context a court could not

7 say because this was such a serious problem I would like

g reports, I would like there to ke a reporting for some

9 period of time to make sure that whoever 1s taking over 1is
10 doing, 1s not repeating the same mistakes, you're saying

11 that there's ne way for a court to do that, you just have to
12 hope for the best with the next person?

L5 MER. CORRELL: I am not =aving that at all, no.

14 FPTL 8-1.4 gives the Attorney General the ability Lo =serve
15 sukbpoenas, and Lo ask people questions, and compel

16 compliance. I1f yvou want to know what somecne 1s doing, just
17 hit them with a subpoena and vyou will find cut, and then if
18 vou find out they are dolng something they shculdn't do,

19 there are other remedies.
20 What T am saying 1s that they are Lryving to expand
21 a narrow set of remedies or set of relief that allow them to
22 do thelr Jjob as supervisors to really sort of, you know,
20 camp out at an organization, become a government monitor or
24 conduct survelllance, and 1t's highly sensitive 1n an
25 organization like this.

tawv
33 of 99




LNDEX NO. 451625/ 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECELVED NYSCEF: 10/03/2022

38

Proceedings

T would like to read one other thing which T think
goes right to this point. This 1s agalin the Appellate
Division, Justice McGuire writing in Grasso. He =said, "A
due respect for the competence of the Legislature requires
us Lo conclude that the many remedilial cholces 1t made were
congldered cholces." TIC cltes Middlesex County Sewage
Authority v. Natlonal Sea Clammers Assoclaticon, a famous
case 1n the U.S5. Supreme Court, 53 U.S.115 [1981], saving,
"In the absence of strong indicia of a contrary
congressional intent, we are compelled to conclude that
Congress provided precisely the remedies 1t considered
appropriate.™

Now The word appropriate is Important. It appears
in the EPTL, 1T =says you can bring appropriate proceedings.
If the Legislature has decided that 1t has provided
precisely the remedies 1t considers appropriate in an acticn
agalnst a director, officer or key person, then they can’'t
use BEPTL Lo circumvent that statute, thev are just golng 1n
the back door looking for relief that they are not, that's
not provided in 720 and that the Legislature did not want tCo
e avallable 1in an actlon agalinst directors, officers and
key persons.

And, vou know, that's what the, rightly or
wrongly, that's what the Leglislature said and did. TIt's
right in my view because the Legislature has struggled with
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the balance of making a wvital, vibrant, competitive
nonprofit sector where vou encourage people to come and
gerve., If vou make TChelr, 1f vou provide no certalnty as to
thelir liazbility, open—-ended relief, no insurance company is
goling to underwrite D&0O in New York or 1f they do 1t will be
abl a prohibitive price, and vyou would have to be crazy to go
to work for a New York not—-for—-profit corporaticon not
knowing what a court might decide in terms of what the
remedy 1s.

Let's look at some of the remedies they are asking
for. Lifetime ban on nonprofit service for my c¢lient. Hely
cow! Really? A disgorgement of all the compensation he
earned over 30 vears. Really? Do vou think tThe Legislature
wanted that? Damages. No, Lhey didn't authorize damages.
The word restitution does not appear in 720, damages does
not appear in 720, removal does not appear in 720, meonitor
does not, governance reform doesn't.

THE COURT: What would ke the remedy for a
hypothetical manager who directed corporate funds to him or
herself?

MR. CORRELL: It depends on the facts. 0One remedy
is 1f this person 1s an officer, the statute, the
Legislature, expressly provided that the Attorney General
has authority to seek removal. Now against whom? Agalnst
that person ——
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THE COURT: What happens Lo the money?

MR. CORRELL: Well, 1t depends. If it was an
honest mistake —

THE COURT: Assume Lhe worst because you are golng
to the ends of power. 30 the facts show Jjust outright
theft, walked off with donor money, and built a house
somewhere.

MR. CORRELL: So that's 720(a) (2), and 1t talks
about you can get a judgment to set aside a conveyance,
assignment or transfer of corporate assets where the
transferee knew of its unlawfulness. 8o you have to —— 1t
has to be unlawful, and you have to know it's unlawful. 3o
1f vou have a bag of cash, and vou walk out, and vyvou know
vou are taking that cash and vou shouldn't, then, ves, vou
can set that aside, and vou c¢an go after that person for
that.

It's a very high standard, and that's the standard
that Eliot Spitzer trilied to get around 1n Grassc because he
didn't want to have to allege and prove that Grasso knew
Lhat recelving compensation that had been approved by the
RBoard of the New York Stock Exchange was unlawful, that, A,
it was unlawful and unreasonable, and, B, he knew it was

unlawful, and so he tried to fudge it, he tried to kind of

gett around 1t. And the courts, this court in the person of
Justice Ramos saild, ves, fine. The Appellate Division,
tawv
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three—two, with Justice McGuire writing the majeority and
Justice Mazzarelll writing the dissent, they had a spirited
debate over it, and by Lhe Lime it gob Lo the Court of
Appeals 1t was seven—zZero unanimous with Chief Judge Kaye
writing a keautiful opinion, short and concise, and adopting
everybLhing tLhe Appellate Division majority had said which is
this respect for the Leglslature and this reluctance to
allow the Attorney General or courts Lo tread on that policy
making authority.

THE COURT: ©Okay. Thank vyou.

MR. CORRELL: Would you like me to address any of
the other points they raise? I do have a peint I would like
to address, 1it's housekeeping, kut 1t's important.

The lead defendant 1in thils case does not exist,
and I've moved under CPLR 3211(a) (10) to dismiss for
failure, for nonjoinder, faillure teo Joln a necessary party.
For some reason, and I would love to have an explanaticn,
for the Court to ask for an explanation, the AG has
stubkbornly refused to amend its complaint to name the
National Rifle Assoclation of America as a defendant.
Instead, they have named an entity of which there's no
record under a different name. So that's cne.

The last thing is, 1it's 1is a smaller polint, it's a
gsubset of that larger point, which 1s ——

THE COURT: Before we leave that, who exactly are
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1 vou saving should ke named as the lead? T have the Naticnal
2 Rifle Association of America, Inc.
o ME. CORRELL: Right, the Inc. 1s nct part of the
4 name. If you call up the 3State 3ecretary and ask them to do
5 an entity search you will not find that. It's more than
0 Just Cheoretical. Golng through a 200-page complalnt that
7 refers to this entity over and over again, and having to
g admit or deny tChe allegations makes 1€ Just unwieldy, 1t
9 makes 1t impossikle, because every time you have to deny the
10 allegation and then say except 1f you are referring to this
11 entity then ——
12 THE COURT: ©QOkay.
L5 MER. CORRELL: —— because otherwlise 1T produces
14 confusion.
15 The cther thing 1s, 1in order to do complete
16 Justice, 1f we have z Judgment at the end of the case 1t has
17 to have the right caption, the right name on 1it, and also if
18 my client should want to cross-claim, he should have a
19 defendant in the case to c¢ross—claim against, he shouldn't
20 have tLo serve a Lhird-party summons and bkring tThe entity 1n
21 ag a third party. The rules reguire 1t. To do complete
22 Justice, the Court should not proceed without the actual
20 entity in the case properly.
24 The last polint, and Just Indulge me on this last
25 one, you dismissed the unjust enrichment <¢laim in this case.
tawv
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They took out, The Attornev General toock out tChe claim, but
left in the request for relief. 3o now 1t's even worse.
Then they had to, they wanted to allege unjust enrichment
which left out an element they needed to prove for a
statutory viclation, but they left in the relief. Sc now
Lhev gel Lhe relief without even alleging anything, 1L's not
tlied to any c¢laim. 3o that should certainly come out, and
that's why I think the complaint should be dismissed as
agailnst my c¢lient to give the AG an opportunity tTo rewrite
her complaint rather than asking this Court to rewrite the
statutes under which she is moving.

THE COURT: Thank vou.

Do any other individuals want to speak hopefully
without repeating what has already been said?

MR. FLEMING: I know, vyour Honor, it's difficult.
I will try not to go over grounds. Mr. Correll covered a
lot of points I would have made.

Quickly to add to what has keen sald —— by the
way, I represent John Frazer. You know, 1t's the policy of
the State, 1tL's in our krief, that, vou know, not only are
we supposed Lo try Lo determine the Legislature's will, but
we are supposed to resgpect what 1s expressed excludes things
that are not expressed. In thils comprehensive statute, the
gstatutes, I should =say, relating to not-for-proflit
corporations, that rule, that policy of the State 1s
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egpecially impertant. And as I sald, Mr. Ccrrell covered a
lot of that so I will be very gquick.

There are three c¢laims against, Mr. Frazer, Lhres
different statutes.

THE COURT: They have not changed from the last
motlion to dismiss, correct?

MR. FLEMING: No, they have not, that's correct,
ut they do ask vour Honor for rellef that clearly 1s not
permitted, 1it's Just not.

THE COURT: Is it the same point about the
monitor?

MR. FLEMING: No, it's different. They are asking
for 1tems of rellef that just are not 1n the statute. This
1 a question of power, 1t does go, I contend, Lo
sukject—matter jurisdiction which, of course, can be ralsed
at any time, and specifically can be raised under 3211 (e).
S0 1f I may, vou know, I will start with the N-PCL, Secticn
120.

The plain language of that statute is clear, it
csays, 1t provides equitable relief for an officer to account
for his official conduct 1f, as Mr. Correll said, tChere was
a transfer that 1s unlawful, and the transferee knows that
it's unlawful, that can ke sald aside. The Attorney General
can also enjoln transfers golng forward, and so on 1its face
it's equitable.
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The First Department has sald that it 1s Section
720 1n the BCL context, which is the twin statutes identical
in language, but BCL Section 720 1s a statute that dces not
permit an action at law for money Jjudgment. The Fourth
Department has echoed that. Magistrate Judge Peck across
Lhe streel has done that. Judge Masley here in this court
has agreed with that as well. This 1s, this is 50 or 60
vears now of that Jurisprudence passing muster. So this is
not a claim where you can seek damages, and yet tThe Attorney
General says with respect to Mr. Frazer that he 1s liable
for all of the losses that purportedly were caused to the
corporation. It 1is Jjust not the case.

Now, 1it's also true, Mr. Frazer 15 alleged simply
Lo have receilved his salary compensation, that's 1t. There
are no transfers that are alleged that he received that were
outside of his compensation and so the 1dea that 1f his
obligation is to account for his official conduct, and if
there thev are akble to prove in some respect tChat he has
faziled his duties, that he's required to, therefore, return
all of his compensation because of losses That may have been
causged Lo the corporation, 1t's not permitted under the
statute,

The Legislature was comprehensive in determining
what remedles are avallalle to the Attorney General, are
avallable to suing parties that are akle te sue under this
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statute, and losses are not one of them. This 1s an
equitakle actien. So, your Honor, at most, this 1s all in

our brief, 1f there was anyv untoward conduct by Mr. Frazer
they can seek disgorgement of his i1ll-gotten profits, but
since 1t's his compensation that was determined by an
independent board, committee of Lhe Board, the Officers
Compensation Committee, without any input by him, as a
matter of law Chere's no way that he could know of its
unlawfulness kecause there's nothing unlawful about,
therefore, under 720(z) (Z2) a transfer could not be set aside
as elther unlawful or with knowledge of 1ts unlawfulness.

30 meving quickly to 3ection EPTL 8-1.4, Ms.
FElisenkberg covered that as well. I think, your Honor, a fair
reading of the statute 1s, this 1s a statute Lhat's designed
to promote infermation flow to the Attorney General to
permit 1t to supervise trustees. It permits subpoena power.
They can get documents and they can get witnesses. They can
enforce those subpoenas, specifically set aside, 1n the
statute, to enforce the subpoenas. They can fine
individuals. As relevant Lo Mr. Frazer, tLhey can remove
people, Iut the only way tChey can remove people 1s for
failure to file reports or to register. That has not been
alleged.

THE COURT: You base that on vour reading of the
word account, that accounting for things means making oral
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or written description of what happened as cpposed to
accounting in the sense, 1in the common law sense?

ME. FLEMING: That concept, yvour Hconcor, relates Lo
the last sectien I just spoke about, the N-PCL 720, and it
does say to account for your official conduct. Now my
reading 1s that account means Lo explalin, tc be acccocuntable
for, okay, and once you have determined that threshcld
lssue, then vou get Lo the remedies. The remedies are
specified in 720.

Now I'm talking about EPTL 8-1.4, and the c¢laim is
under subsection M of that statute. What 1t says at the end
of that i1s, "The faillure of any trustee,” and we spent a
large part of our brlef disputling that Mr. Frazer is a
trustee, Lhere's keen a conclusory allegation that he 1s a
trustee without any explanztion of how in the werld they
arrive at that conclusion, but "the falilure of any trustes
to register or to file reports,”™ those are the two things,
those are the two threshold issues, "as required by this
section may be ground for judicial removal of any person
responsible for such fallure." There's not been an
allegation 1In the complalnt, that large complaint, of any
failure to register or any fallure to file reports.

30, agailin, based on that they are seeking damages,
Chev are seeking interest, they are seeking restitution,
they are seeking a permanent bar from ever serving a
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not—for-profit that 1s authorized to do business in New
York. It is Just simply not in the statute. I invite your
Honor to just scour it.

It's very clear, this 1s an informational statute,
it's designed to promote information flow to the Attorney
General so tLhey can tChen kettfer supervisge tLrusteses and
not—for-profits, but it does not permit what they claim.

Finally, on the Executlve Law, this is really
simple, the Executive Law permits specified remedies. What
they are seeking, okay, 1s that Mr. Frazer be barred, be
enjolined from soliciting or collecting for any
not—for-profit operating in New York, and that he be
enjolned from service as a director, officer or trustee for
any not-for-profilt authorized to do business in New York
State. The statute does not permit that. What the statute
says very clearly 1s they can enjoln Mr. Frazer from
continuing to solicit or collect for the NRA, not feor any
other entity, and they can seek his removal.

Now, there are a couple of arguments, I don't want
Lo kelalor the record, they are in our krief, but the idea
Chat he can be enjolned from continuing to soliclit and
collect 1s sort of odd because he doesn't solicit and he
does not collect. So now the Attorney General has said,
well, he filed, he =igns the CHARLOO that is prepared by
professionals or the attached documents are prepared by
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professionals, and that that document, that filing, 1s used
to solicit or collect. It seems attenuated to me, arguably
1t gets them 1n the kallpark, kut here's the key kut, they
are not seeking to stop him from continuing te solicit or
collect for the NRA, they are seeking to steop him, to enjoin
him, Lo have vour Honor 1ssue an injunction Lo prevent him
from ever doing anything of that nature for any
not—for—-profit authorized to do business 1n New York.

S0 1t 1s a gquestion of power. 1 can stand up here
for a long time, I have got a lot of material tTo go thrcugh,
I will spare you that, but the short part of this argument
is, they are asking for things that are not authorized.

THE COURT: Thank vyou.

My superstar court reporter has been golng at 1t
for a long time right now with a lot of words, all good
ones, but I will take a short break and let her rest.

I will be back in five minutes.

(A recess was taken.)

(After the recess the following occurred:)

THE COURT: Plaintiff.

MR. SHIFFMAN: Good afterncon, vour Honor.

My name 1s Steve Shiffman. I am an Assistant
Attorney General. I will be handling the response to the
NEA's argument today. My colleague, Monica Ceonnell, will
regpond to the arguments presented by Mr. Frazer and Mr.
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LaPlerre.

I would like to start, your Honeor, I am happy to
answer my guestions that vou may have, and, vou know,
address anything in our papers, but I would like to start
today by addressing the points that Ms. Eilisenberg made in
her opening.

The first issue I think really relates to the
application of Grasso here, and Grasso 1s not at all
applicable here. As your Honor polinted out, Grasso relates
to nonstatutory c¢laims where the c¢laim asserts, seeks a
remedy that 1s different, but the main issue in Grasso, 1I'm
sorry, 1t's not the remedy, but 1t's the c¢laim itself when
1t 1mposes a lower burden of proof than a statutory claim,
and that's not the case here. TIt's not the case here for a
couple of reasons, but the primary reason 1s that the EPTL
is the statute.

EPTL 8-1.4(m) has an express provision in 1t that
gives the Attornev General Lhe power Lo bring proceedings.
That power 1s very clear. It says that the Attorney General
may 1nstitute appropriate proceedings, and 1t savs 1L may do
so 1n two different Instances. One, 1L can do so 1f another
section 1s violated, another part of the section 1is
violated, and it also provides that it can deo so to secure
Cthe proper administration of assets, charitable assets by
the trustee that's subject to 1t. That's very important
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here.

And in numerous other sections in 8-1.4 they make
it very clear that the Leglislature, and there's a
legislative intent behind the EPTL too, the defendants talk
about the legislative intent here of the N-PCL, and they
ftalk about 1t that that's tChe only relevant legislative
action that's at play here. The EPTL 1s a statute that
codlifled and strengthened the Attorney General's traditicnal
power 1in equity Jurisdiction to supervise charitable
trustees in their administration of assets.

THE COURT: Let's assume you brought a complaint,
and you added to count one we want treble damages, we want
attorneys' fees, we want a whole bunch of Things hbecause we
think that would ke a good deterrent. So say you made a
trekble damages argument which 1s typically in the statute,
but is not here. Is that something that I cculd, I would
have no cholce but to let you do because it's too early in
the case to deal with remedies?

MR. SHIFFMAN: I guess, first, I want to ask your
Honor, Lreble damages for what, what 1s the c¢laim? If the
clalm 18 one that's covered by Che EPTL, and we are able to
bring the claim under the EPTL, then I think vyvou need to
look at what your equitalkle powers are, right, and what your
equitable Jurilsdiction i1s.

I don't know 1f there's cases out there because 1
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have not looked at the lssue whether a Judge has eguitable
power to ilmpose a treble damage remedy in a case. 1 think
1t's not that there's no restrictlion on 1t, but that the
remedies that you have for wviolation of the equitakle ¢laims
under the EPTL are eguitable remedies.

THE COURT: So yvour polnt 1s that because what
vyou're asking for 1s a specles of eguitable claim, you know,
ecause Lreble damages 1s a different kind of thing, 1t is
typlically a statutory remedy, but you are saying that I
would have Inherent power under the various sources that you
clte to do what 1s, you know, people always put this at the
end of thelr ceomplaint, whatever 1s Jjust and equitable.

MER. SHIFFMAN: But that 1= not Lo say that's not
unlimited, vour Honor, it has Lo ke I think Tied into a
traditional egquitable power here when you are dolng 1it.

My point, the point I was Ltrving to make, 1t may
be a slightly different point than vyour Honor's questicn,
ut that i1s that the clalm that we are bringing here 1is not
a nonstatutory claim. The c¢laim 1s one that's provided for
in the EPTL 1n Section 8-1.4(m), to be specific.

If vou look at the remalnder of Section 8-1.4,
there are other things that make 1t very clear that there's
a duty to administrator charitakle assets properly. In
Sectlion F of 8-1.4 there's a duty for the tLrustees to file
reports with the Attorney General under penalty of perjury
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that koth state the nature of the assets they administer as
well as how they are administering them. 8-1.4(1) glives us
the power Lo Investigate how trustees are administering the
charitable assets that they control. Then in 8-1.4(m) it's
very express, 1t says the Attornev General has power to
institute proceedings Lo secure Lhe proper administration of
those charitable assets.

Unlike what counsel for Mr. Frazer Jjust said, that
1s not solely a power to investigate, 1t 1s a power to both
supervise and to enforce when 1t finds problems. It would
make no sense for the Leglislature to enhance our supervisory
powers, give us the power to investigate transactions to see
1f people were properly administering them, to get reports
under penalty of perjury concerning the administration of
charitable assets, but not give us the power to institute
actions. Even if that weren't clear from those other
sections, 1t's ¢lear from 8-1.4(m). If you lock at
g-1.4(n), 1t specifies that The statute's to be Iinterpreted
very liberally to achileve its means of protecting charitable
beneficiaries.

T think 1t's also very Important Lo remember Chat
there's two different statutes at play here that we are
talking about, the N-PCL, as well as the Estates Powers and
Trusts Law, the EPTL. There's also the Executive Law which
does cover charitable organizations, as well, but the focus
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of those two statutes that I referred to first, the N-PCL
and EPTL, are somewhat different.

The N-PCL 18 a corporate statute that was derived
from the same orligins as the Business Corpecration Law
statute. They are both sections that are focused on
corporations. The N-PCL obviously 1s focused on
not—for-profit corporations. It's focused on both
charitakle not-for-proflt corporations as well as
noncharitable not—for—-profit corporations. It focuses on
corporate formalities, the duties of officers and directors.

The EPTL, on the other hand, is the embodiment of
the Attorney General's power, traditional power 1in equity to
supervise charitable trustees, and 1L covers charitable
trustees of any Lype, charitalle trustees that are 1in
not—for-profit corporations such as the NRA here, charitable
trustees or any other type of trustee, and sc thelr focus is
a little bit different. The N-PCL is focused on corporate
formalitles and structures, theyv definitely overlap, but the
FPTL is focused on charitable entities, and the
administration of charitakle assets 18 a very important one
Lo keep in mind here.

It's important in a lot of different respects.
It's important to look at the different legislative intents
that overlap a lot, but are not necessarily the exact same.
It's also lmportant in the Grasso situation. Grasso was not
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about a charitakle corporation, there was ncot misuse of
charitable assets. It was a not—for-profit that had te be,
eventually keccme a for-profit at the end of Lhat case. 5o
there are very 1lmportant differences at play.

Also, as your Honor touched upon, thelir have been
many cases Lhal have dealt with c¢laims under the BEPTL
including the first claims that were subject to the motions
Lo dismiss in this case. There was the Lower Esopus River
Watch case and the Trump cases. In those cases 1t was a
necessary determination in order to find that there was a
breach of a duty to administrator charitable assets that
such a duty existed. A determination 1s necessary Lo a
decisilon, 1t 1s precedentilal here, and I think in those
cases 1L was contested. They did not ralse tThe exach same
argument that the NEA ralises that there's no cause of
action, but they disputed in their pleadings whether or not
they had a duty to administer the charitable assets, and
they disputed whether or not they had breached that duty,
and 1t was a necessary finding just as 1t was in the c¢laims
earlier on 1in this case that that duty existed in order for
there to ke a finding that TChose claims stated a claim,
those causes of action stated a claim.

I think then the next issue that I would like to
address 1s the remedy. I think in a lot of respects, as
your Honor pointed out, 1it's really premature to determine
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1 what tChe remedy should be here.

2 We are bringing a cause of acticn under the EPTL

o asking vour Honor to invoke the Court's inherent powers, and
4 as the authorities that we refer to 1in our papers make

5 clear, you have very broad inherent powers tTo do Jjustice and
0 Lo see Lhat the remedy matches what's found cut at trial

7 here, and a monitor, we belilieve, will do that.

g We Chink a monitor 1s a narrowly tallcored remedy

9 that 1s focused on ensuring that the organization 1s run

10 properly, and it's run for the benefit of the membkers of the
11 organization and its charitable beneficiaries, and that

12 appolinting a monitor will help ensure that.

L5 We also think that how that remedy is tallored,

14 and even, vou know, whether and how long, all the elements
15 of the monitorship are things that should not be determined
16 now. wWhat should be determined now 1is whether we state a

17 claim under the EPTL, and we clearly do. What should be

18 determined later after the trilal, after the evidence has

19 been presented, that's when 1t's time to determine what
20 appropriate remedies are, and so we think tThat 1is pretty
21 clear here.
22 I think the NRA also ralsed an argument about the
20 scope of Jurisdiction over assets that are not located in
24 this state. I think 1t's important to remember what The
25 focus of the EPTL i1s in Section 8-1.4. It's focused on the
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supervislion of Crustees who administrator charitable assets.
It's not focused on the assets themselves per se, 1t's
obviously a related thing, kut 1t's focused on how the
organization in 1ts internal affairs deals with its
administration of assets. 3o the focus 1s on the trustee
and Attorney General's power over the trustee.

8-=1.4(a) could not be more c¢lear of the
Leglislature's intent to have Section 8-1.4 1in its entirety
apply to trustees like the NRA who are organized under the
laws of this state. It says that 1in very express terms that
a Lrustee 1s an entity that 1s formed under the laws of New
York. The NRA is that. It also fits under another
definition, but that's the primary one here.

Tt's Important because there are a lct of things
that are zlleged in complalint that don't neatly fit into one
Jurisdiction or another. The NRA's compliance with 1its
obligation to have whistleblower policies, c¢onflict of
interest policies, those relate Lo the organization itself,
and its falilure to follow those policies, that doesn't
really happen in one place or another, 1t relates Lo The
laws of New York that reguire 1t to have those policies.

Similarly, the fallure to accurately file reports
with the State of New York has a couple of implications
here. 0One, that directly ties 1t even more clcsely Lo the
State of New York. Two, contrary to some ¢f the things the
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1 NREA has sald hkhefore, that actually is a failure of Lhe first
2 part of 8-1.4(m} to comply with other parts of the statute,
5 and that fallure 1s relevant here. And, finally, T think

4 the fact that the NRA has, vou know, at least as alleged in
5 the complaint has not filed accurate reports to the state

0 makes 1t clear why a monitor may be appropriate in the end

7 if we can prove that allegation because there needs to be

g overslght 1n a situatlion where 1In the past an organization

9 has had numerous 1ssues, those lissues have prevalled, and

10 even 1in reporting they have not hbeen ——

11 THE COURT: Are there any other examples of cases
12 where that kind of remedy has been imposed other than

L5 Chrough a settlement?

14 ME. SHIFFMAN: There's the Cooper Unicon case, vou
1.5 Honor, where 1t was a consent decree, but it's in the

16 litigation, right. And a monitorship in a lct of respects
17 is something that happens when vou are reaching a

18 resclution. &Sco yvou reach, right, vou offer a resoluticn

19 that involves the organization surviving, 1t inveolves things
20 like that. So there's Cooper Union. It's often a remedy
21 that we seek and achieve 1n some form of a settlement
22 because ——
23 THE COURT: The difference 1s, to use the
24 defendants' invocation of the word power, cone 1s that an
25 organization agrees to have 1t be imposed and the other is
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that Lhe state imposes 1t on an otherwise independent
(526 = A e e s )

ME. SHIFFMAN: Right, lut 1t has been imposed 1in
Cooper Unilion with a so ordered consent decree.

I think it zlso 1s 1mportant to remember as it
came up 1n the sarlier argument that the N-PCL which is a
different statute does have a sectlon on recelvers, and the
Attorney General has tChe power 1n that section to seek a
recelver on any action that 1t bkbrings pursuant to 112 of the
N-PCL. And I bring that up ——

THE COURT: A monitorship 1s a diluted form of a
recelvership.

ME. SHIFFMAN: T would =say 1it's a much more
diluted form. It has the purpose of really just a very
specific purpose, but it's also a purpose that can be really
tailored to the evidence at trial and it can be taileored in
a number of ways that's determined like the scope of the
monitorship, what tThe monitorship locks like ——

THE COURT: That's in a different statute?

ME. SHIFFMAN: That's 1in a different statute, but
the NRA and the defendants have repeatedly said that vou
can't look for anything, you can't have anything in the EPTL
that vou don't have in the N-PCL. I don't agree with that
at all because I think it is different, but I think there's
also case law from the Court of Appeals to various Appellate
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Divislons that sayvy Lhe Court has not just statutory power Lo
appolnt receilvers, but 1t has inherent power to appeint
recelvers.

The Copeland case 1s one such case. ¢4 Blue
Venture was an Appellate Division case. Copeland 1s a Court
of ARppeals case that talks about even where there was a
statute, the Court has inherent power to appeint a receiver
ecause 1f's part of its constitutlonal authority to seek
Justice and to impose remedies that will further Jjustice.

Here I would say the EPTL gilves you even more
authority to impose a monitor because it's part of vyour
equitakle powers. The EPTL 1s much more of an eguitable
statute, and 1t's part of vour 1nherent equitable powers
which vou have pursuant Lo those cases. TItL's part of tThe
very constitution of this case [sic], the c¢enstitution of
this state, excuse me. We go through those authorities in
our brief for several pages.

Just locking at the language of EFTL 8-1.4(m) 1t
says the Attorney General may institute appropriate
proceedings. T think that language 1s impcortant. TIL's not
vague as Lo whether there's a cause of action Lo the
Attorney General, 1it's clear there's a cause of acticon. It
is very broad in what the power 1s because 1t wants to leave
Judgment 1in the court in order to fashlion the appropriate
remedy .
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AL TChis Juncture the only real 1issue 1s whether or
not we can keep that c¢laim, that <¢laim in the case, and
whether we can keep Lhe remedies in Lhe case, potential for
those remedies in the case. 1 think the answer to both
those 1is clear.

I think one other polint I would like Lo raise
about the power under the EPTL section that Mr. Frazer
ralsed, even Chough 1t somewhat relates tCo him, T think it
does relate overall to the issue, he said that because of
the power that we have to 1lssue subpoenas 1n the case, a
monitor 1s not appropriate. I think that really misses the
peidnd .

The monitor 1s a different level of scrutiny. The
monitor does not report to the Attorney General, the mconitcor
wilill report to the Court. We want input on the monitor.

You know, 1f the monitor 1s determined to be appropriate,
the NERA will have input to the Court. It's the monitor who
will report to the Court, and the monitor will report on
such things as whether or not the Court's own orders; are
complied with.

Tt's also a different stage, right. The ability
Lo serve a subpoena 1s something that happens before there's

any determinative wrongdoling, there's wrongdeling that needs

Lo e suspected. Here a monitor would only be appointed
after trial or after a settlement, after scmething. It's
tawv
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appolnted once tThere's an agreed upon resolution 1n a case,
okay, and so tLhere's a predicate there, and that predicate
is that there's some determination that's made that a
monitorship 1s necessary.

30 the EPTL's remedles while impertant, and while
the Legislature, as we've sel forth in our papers, really
wanted to ensure that the Attorney General's supervisory
powers were enhanced by the EPTL, 1t also wants Lo enforce
our enforcement powers, and the legislative history makes
that cdlear as well.

Your Honor, do you have any other questions?

THE COURT: I am good.

MR. SHIFFMAN: Thank yvou wvery much.

THE COURT: Ms. Connell.

M3. CONNELL: Good afternoon, your Honor.

We have all been sitting here for a leong time so 1
will try to keep 1t short, but I would like to bring twoe
overarching arguments to bear relating Lo the individual
defendants, and the first 1s the single motion rule.

As The Court 1s aware, partles are not permitted
Lo make a fallure to state a c¢laim argument and a subsequent
motion to dismiss that they did or could have ralsed in an
earlier motion to dismiss. Mr. Frazer and Mr. LaPlerre have
made two prior motlons to dismiss including motions to
dismiss the exact same claims agalinst them based on the
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exact same facts that are before the Court now. The Second
Amended Complaint contains no new factual allegations or
claims agalnst Mr. LaPlerre and Mr. Frazer. Thelr claims
should ke barred under the single motion rule.

The fact that we are now, you know, two yvears into
this case stLill arguing failure to state a claim, and
arguing whether the word responsible for changes the nature
of whether a clalm 1s stated demonstrates why we shouldn't
have serial motions to dismiss, in my view.

Mr. LaPlerre tries to avold the application of the
single motion rule by saying, kut the complalint was amended,
but, as your Honor pointed out, there's no new facts or
clalmg as agalnst him, and he has no protectable interest to
prevent Lhe appolintment of a monitor should tThe Court
determine that one's appropriate.

The cases he cites don't help him. 1 will not
walk through them, but I will note that your Hecnor denied
our motion to dismiss or denied our motilon teo dismiss on the
single motion rule the last time around because your Honor
found that the amended complalnt asserted approximately 20
paragraphs of new factual allegations which were applicable
as agalnst all defendants including Mr. Frazer and Mr.
LaPierre. JThat s neb brae now.

Mr. Frazer also attempts Lo evade The single
motion rule. He says the language in 2211(e) says that you
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can make a motion for fallure to state a claim at any
subsequent time, but the Court of Appeals rejected this
argument. They =say that Che defense of Tfallure to state a
cause of action may not be ralsed in another metion under
3211(a) of which the statute permits only cne. IL may be
raised Iin another form of motion such as by summary
Judgment . So that does not help him nor does his passing
reference to subject-matter Jurisdiction, your Honor.

The fact 1s, the Second Amended Complaint contains
no new facts and no new claims agalnst these defendants, and
we respectfully submit that you shouldn't even consider
their motions. For that reason alone we ask tThat they be
denied, kbut there's a =second overarching lissue and that is
law of the case.

Your Honor, under the law of the case doctrine
parties are precluded from relitigating an 1ssue decided
earlier 1n an ongeoling case. All of the remalining claims
agalnst Mr. Frazer and Mr. LaPlerre have been subject, have
been the subject of a motion to dismiss by these defendants,
and yvour Honor has held that Chose claims were sufficiently
pled. TIn fact, the defendants have made the identical
arguments at times that they assert here. So, for example,
in arguing his Executive Law c¢lalm should be dismissed or
excuse me, BExecutlve Law clalim agalinst Mr. Frazer should be
dismissed, Mr. Frazer argued that he does not perscnally
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solicit funds so he can't be held liakle under the Executive
Law. That's a c¢laim he made previously before this Court.

I refer the Court Lo the transcript of the argument on the
earlier motion to dismiss, that's at Docket Number 510, and
it's at pages 43 to 44. Your Honor dismissed this claim in
ite decision at pages 36 to 39 of Docket Number 609,

Mr. Frazer also argued that the plaintiff can’'t
ask for the relief she seeks under the Executive Law as a
matter of law. In his earlier motion to dismiss 1t was
argued on the transcript at pages 45 to 46, and 1t was
dismissed by your Honor agaln at pages, I bhelieve 1t was, 34
e S0

Your Honor, I could go through each o<f the
claims ——

THE COURT: That's okay.

Let me ask, mavbe minor polints, deces the complaint
still seek unjust enrichment?

Mz. CONNELL: No, vou Honor, and we sald that in
writing in our opposition. The unjust enrichment claim was
dismissed by this Court, we did not appeal it, we do not
geek recovery for unjust enrlichment.

THE COURT: Is there anything in the addendum
clauses that can ke construed to be seeking that as relietf?

M3. CONNELL: I kelieve Mr. LaFlerre polnts Lo one
claim, one phrase 1in there that says unjust enrichment. We
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will =ign a stipulation, we will put it on the record, 1in
our papers, we will say 1t here, we are not seeking recovery
for unjust enrichment.

THE COURT: And the name of the entity?

MS. CONNELL: Your Honor, I helieve the name
National Rifle Asscoclation, Inc., we used tThat initially
based upon some of the foundational documents. If you
recall, at Lhe outsef of Lhis case we went Through the long
history of where the National Rifle Assoclation was
chartered, but this to me seems almost a frivelous argument.
The National Rifle Assoclation has been here defending this
case for two vears.

THE COURT: It may not ke terribly important, but
T think 1t would be useful to have the right name of the
entity. 1Is there an official name of the entity now?

MZ. CONNELL: It's my belief that it's Naticnal
Rifle Asscoclation of America, Inc., but the parties can meet
and confer and agree Lo substitute the name in the complaint
if that would ——

THE COURT: T would think there would he a way to
find out.

M5, CONNELL: I think we could, your Honor.

Honestly, two years into this and we are
addressing this now, I really ——

THE COURT: I didn't expect this to blow the 1id
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off the case, but 1t's a little odd.

If there's any burning lssues to respond to
gpecifically, T will let vou respond.

MS. CONNELL: Your Honor, at the end I have one
issue to ask you that's unrelated to the motions.

THE COURT: Okav. Thank vou.

Ms. Elisenkerg.

MS. EISENBERG: Your Honor, I think the most
unreasonalkle suggestion I have heard 1s why don't we let the
proofs come 1n and then we can decide 1f this c¢laim stays.
I think my esteemed ——

THE COURT: The remedy I think is what they are
referring to, let's see what 18 proved, and then let's let
the remedy match the viclation 1f there is one.

M5. EISENBERG: Right, but let there be no doubt
that the length of the trial will differ significantly if
this claim remedy duo stays 1in the case. I guaranty you
that Lhere will he lots of evidence and lots of testimony
that the government will seek to elicit and present to you
that they will, 1if objected to on relevance grounds, They
will =ay 1t's only relevant to the first claim, and not Lo
the 13th or the 14th or the 15th.

30 the concept of delaying a decision until the

proofs are in, T think it's really unreascnabkle. This 1s a
motion to dismiss. They don't —— they plead the claim
tawv
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pursuant Lo a statute that does not give rise Lo a cause of
action or to the remedy, and 1t should be dismissed on
geparation of powers grounds.

THE COURT: Thank vou.

Mr. Correll.

ME. CORRELL: Thank vou, vour Honor.

First, I want to start off by saving, I put in an
affirmation with search results from the Secretary of State.
They know what the rezl name 1s, and the suggestion that the
AG 1s two and a half vears 1in the case and deesn't know the
name of the defendant 1s absurd.

Number two, moving back to the questicn of whether
Chere are new facts in Lhe complaint, Just read the first
cause of action. They allege several paragraphs of where
they say the NRA did this, and that, and that through my
client. So they're accusing my client of deing additicnal
things, and he certainly has an opportunity to challenge a
new cause of action that's making allegaticons that relate to
him.

The other thing 1s this, I put it in my brief,
that we are not Just saving it falls Lo =stLate a cause of
action. We are saying that there's a standing 1ssue of
power, authority, standing, and really a legal capacity to
gue lssue which goes to justiclakility, whether there's a
controversy that this Court c¢an even resolve. If she has no
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authority to seek relilef and she 1s asking for relief,
that's an issue.

Let me read from paragraph J of the praver for
relief. They are asking for "A Jjudgment against defendants
directing the individual defendants to pay the NRA
restitutlion for all excesslve, unreasonable and excess
benefits that were pald to and unjustly enriched the
individual defendants 1in viclation of law in the NRA bylaws
and policies." So that needs to come out in its entirety.
They can't Jjust strike out z word or so, but I am taking
that as a representation that that's going to happen.

MS. CONNELL: Your Honor, we would take out the
word unjust enrichment. We disagree, the rest of tChat, we
Lelieve, 1s appropriate.

MR. CORRELL: I would suggest that the entire
paragraph should be stricken because 1t was the pravyer for
relief that was tied to the claim. So they are asking for
exactbly the same rellef in exactly the same words, tChey just
dropped the claim.

There were a couple of other points I wanted to
address Just very quickly.

The word appropriate, as I sald, 1s really
important. When yvou look at thelr brief, this new claim,
thevy don't use tLhe word appropriate in there. What they say
is under Secticn 8-1.4(m) of the EPTL the Attorney General
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1 may commence a proceeding "to secure compliance." So They
2 start the gquotation after the word appropriate.

o Appropriate can't be CLreated as meaningless, and
4 1f we have controlling authority, the Court of Appeals and
5 the Appellate Division, saying that the Legislature decided
0 what was approprilate, an appropriate remedy for anv alleged
7 misconduct involving directors, officers —

g THE COURT: Were vour referring to the phrase

9 appropriate action in the EPTL?

10 MR. CORRELL: In the N-PCL?

11 THE COURT: No, the statute.

12 MR.. COBRRELL: The EPTIL.

L5 They =sald the actual language 1s approprilate

14 proceedings.

15 THE COURT: Appropriate proceedings.

16 MR. CORRELL: Yes.

17 THE COURT: We are talking zbout remedy.

18 MR. CORRELL: But the guestion 1s whether a

19 proceeding seeking relief that the Legislature has deemed
20 not appropriate 1s an appropriate proceeding. Our argument
21 is 1t's not.
22 THE COURT: Here's the gquibkkle I have with vyou on
23 that. Grasso is a different case because there the statute
24 gpecifically savysg, and the Court relles con 1t heavily, tChat
25 it affirmatively provided the officers and directors with
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the protections of Lhe business Judgment rule, it
specifically provided that the officers must discharge their
duties 1in good faith, and with that degree of diligence,
care and skill which ordinarily prudent men or women weould
exerclise under similar cilrcumstances, and 1t says alsc under
Lhe statute officers and directors are permitted Lo rely on
information, reports, and the like in good faith, and it
further provides that persons who so perform thelr duties
shall have no liability by reason of being or having been
directors or officers of the corporation.

30 what you had in that case 1s the attempt to
bring a c¢laim for unjust enrichment 1is affirmatively in
conflict with the affirmative grants and statements in the
statute. I'm not aware of anything Iin the statute Lhat =savys
the Attorney General shall not seek a monitor.

ME. CORRELL: The word monitor does not appear 1n
the statute, I have looked and 1t's not there, and the
cuestion 18, dces the abksence allow the appolntment of a
monitor or does 1t preclude 1it?

THE COURT: That's what —— and T understand why
Grasso 18 a good case for vour sgide, but T think 1it's a
different thing to say that kringing a c¢laim that 1s
essentially in conflict with the statute is not appropriate,
ut that also means that whatever specific remedies are
listed in the statute 1s an exhaustive list desplite the fact
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1 that courts for hundreds of vears have had flexibility in

2 terms of remedy. I think that's a very different argument

o Lo make, that the fact that the Legislature didn't list

4 every remedy that one could possibly think of, it's not

5 inconsistent with anything in the statute, it seems to me,

0 Lo apply normal, equitalkzle principles even 1f they are not

7 set out specifically in the statute. I think it's a

g different argument than what was made 1in Grasso.

9 MR. CORRELL: I understand your <¢ongern, your

10 Honor, and 1f I can take a minute to address 1it.

11 If vou look kack to the predecessor statutes, they
12 all made a clear distinction between a judgment to compel an
1.5 officer to account for his official conduct and then in a

14 gecond section a Judgment Lo compel an officer Lo pay money
15 to the corporation. They were very clear 1n delineating the
16 different types of remedies, and 1t's all cconsidered

17 equitable, all of those remedies in 720 are considered

18 equitable.

19 If the Legislature sets out to circumscribe the
20 relief that's avallable, and to specify the causes of action
21 vou may assert, and Lo specify Lhe elements of each cause of
22 action, how can a court or the Attorney General say, you
20 know what, that's great, but I will make a different pelicy
24 Judgment, I want to expand that, and I'm going to 1nclude
25 something as explosive and potentially uncenstitutional as a
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monitor when we don't know what kind of powers? It's kind
of from my point of view, my client's polnt of view, 1it's
frightening.

THE COURT: Understood. Okay.

Anything further?

ME. FLEMING: One polnt very brief.

THE COURT: I would have been disappolinted
otherwise.

MR. FLEMING: It speaks to legislative choilces,
and 1t's 1mportant because 1t bears on what we talked about,
and 1t bears on why Mr. Frazer especlally should not be in
il wearse .

N-PCL 720, we went Chrough the language, 1t
derives from an old statute, an old codificzation of English
law. I Just thought 1t would ke keneficial for the Court to
have me read 1t so that vou're aware of how 1t has evolved.
Under the old revised statutes of New York which morphed
into the General Corporation Law there was a codification
which salid that "Directors, managers, and other trustees and
officers of corporations," essentlally Chat covered, one,
"CLo compel Lhem Lo account for tChelr official conduct 1n tThe
management and disposition of the funds and preoperty
committed to thelr charge,”™ almost identical to the N-FCL,
ut then the =second section savs, "to decree and compel
payment by them to the corporation whom they represent and
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to 1ts creditors of all sums of money and of value of all
property which they may have acquired to themselves or
transferred to others or may have lost or wasted by any
violation of the duties as such trustees."

The N-PCL has completely modified that language to
remove Lhe compulsion for an offending officer Lo pay the
corporation, and what 1t has exchanged 1t for is language
that savs vou will set aside a Lransfer where the Lransferee
knows of its unlawfulness. This 1s an example of, I think a
very lmportant example of how the Legislature has made
specific remedial policy cholices. And Grasso in the First
Department says, "Where the Legislature has not been
completely sillent, khut has instead made express provision
fTor civil remedy alkelt a narrower remedy than tChe plaintiff
might wish, the Court should ordinarily not attempt to
fashion a different remedy with broader coverage, and then
agaln a due respect to the competence of the Legislature
requires us to conclude that Lhe many remedial cholces it
made were considered choices.™

That's my polnt.

The only other clarification 1s, T had mentioned
about how the First Department, and the Fourth Department,
and the Southern District, and even this court have
determined that 720 does not permit an action at law for
money Jjudgment. That's the All Baba case in Mr. Correll's
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brief. TIt's also the NYKCool case that's alsec in his brief.

Thank vou.

THE COURT: Thank vou.

I'm ready to resolve the motion.

Moticns to dismiss are intended to be an efficient
tool Lo eliminate claims at a threshold level tLypically
early in the litigation before the parties spend unnecessary
funds on discovery. You assume all the facts, factual
allegations are true, and you make a threshold judgment
about whether there's a basic cause of action, and as 1is
often stated 1t's not to determine whether they stated a
claim, but whether there 1s a c¢lalim in there somewhere.

The rule that vou get one crack at 1t 1s an
important one. There's lots of different times to Lest the
legal sufficiency of a c¢laim, there's motions to dismiss,
and then later on summary Judgment, and even after trial.

It seems fLo me that this is now our third round on 1t, and I
think all the briefing 1s very good, Iut I am persuaded that
the motion by the individual defendants clearly violates the
gingle motion rule. The claims are Lhe same as they were 1in
the last go-round. These are enhanced arguments and
different arguments, but all ones that could have been made
before so I think those motions are denied as procedurally
lmproper. But I don't stop there, I do look at the
substance of 1t. If I thought there was a miscarriage of
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Justice I would at least Lhink abkout wavs Lo get around
ek

S50 I have looked at the claims which agalin are
unchanged. I don't think that any of the revisions in the
next complaint have anything to do with the claims against
the individual defendants. My same analysis applies here.

I think that dronically the moticen is a little bit
too late and a little bhit too early at Lhe same Cime because
I think the focus on the remedy 1s really unnecessary at
this point. I do want to make 1t c¢lear that in denying this
motion I am not sustaining that any particular form of
remedy that's in the complaint 1s something that I would
conslder or grant.

I think that the threshold challenge is whether
this complaint states a cause of actilion under this statute.
1 think it does. 1 think the defendants attempt to read the
statute so narrowly as almost into nonexistence the ability
of the Attorney General to monitor how funds are used by an
organization such as this. So I think the statute is plenty
broad encugh to encompass the Tfactual allegations.

T think 1t 18 premature for me Lo cn a motion to
dismiss reach the question of what remedy one might
responsibkbly and permissibly apply in the event that the
Attorney General proves her case. So I think tChat that's
not rezlly the function of a motion to dismiss in my view.
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I think the guestion 1s whether There's a cause of action.
I think there is, assuming all the factual allegations are
true. Whether Chese are the right remedies, I coffer no
opinion on at this point.

Moving to the NRA which 1s not subject to the
gingle Judgment rule 1ssue because this 18 a new claim
agalnst the NERA, but I think the substantive arguments are
the same, I think that for the same reasons that the claim
is within the agreement of the Attorney General as to the
individuals, the statutory language 1n my view 1s plenty
broad enough to support the claim, putting aside the remedy
for the moment, that the organization, 1f all of the facts
are true, did not, 1n the words of the statute, did not
properly administer the tLrust, and that 1s a broad phrase.
The statute 1s written in a very broad way. Section N of
that statute, which I think has not really been menticned,
specifically directs us to liberally construe the statute so
ags Lo effectuate 1ts general purpose of protecting the
public interest 1in charitable uses, purposes and
dispositions. I think the statute 1s plenty brocad encugh.

Whether the plalintiffs can prove thelir case 1s an
entirely other cquestion. Whether the plaintiffs can prove
their case 1n such a way that some sort of creative
injunctive monitor-type rellef would be appreopriate is far
too early for me to say, but the fact that they intcned
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1 those words in Che complaint does not give rise to

2 dismissal. I think it's something that will be decided at

o tLhe appropriate tLime.

4 I frankly think we have spent enough time on

5 threshold issues. I don't criticlize anyone, they have been
o well brilefed, I think we have narrowed tChe issues, and we

7 are now pretty much, as I understand it, done with

g discovery, I Lhought vou were almost done with discovery.

9 30 I think we should move on to the next phase of ccmpleting
10 discovery 1f 1t hasn't been completed, and getting on to

11 summary Judgment, and then trial. So that, you know, the

12 investligation has gone on for a while, plenty of hours have
L5 een spent in investigating 1t, and I think tThat's where we
14 should be, focused on goling forward.

15 The motions are denied.

16 I mentioned, I should have added in, the frequent
17 references to Grasso I think are not well —— 1tL's not a good
18 fit for this particular motion. This 18 not a siltuation

19 where the statute provides, 1includes language that could be
20 inconslistent with any of the relilef keling sought. Whether,
21 agaln, the rellef 18 approprilate, 18 an entirely different
22 question. 3o I don't think the Grasso case 1s really
20 applicable on these facts.
24 Agaln, all three motlons are denied, and T will
25 issue just a very short order summarizing what or
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incorporating what T Just said.

Ms. Connell, vyou wanted to say something.
Hopefully what vou say will also include why vou were
shaking vour head potentially about discovery beling
completed.

Mz. CONNELL: T thought 1t was mcore of an eyebrow
ralse myself, your Honor.

May I speak from here or would vcou prefer ——

THE COURT: The podium, please.

M3. CONNELL: Your Honor, first, I just wanted to
mention that there are three remalining outstanding appeals
from the 3Specilial Master's orders. OCne of them pertains to
whistleblower documents that tChe Attorney General's Office
has kzeen =seeking for some time. We are happy Lo rest on the
papers, but I wanted to bring this to the Court's attenticn.
There have heen a lot of motions 1in this case, and we would
like to really bring discovery to a close as I think vou
would.

THE COURT: They are fully briefed?

MS. CONNELL: Yes.

THE COURT: They have motlon sequence numbers?

M3, CONNELL: They do. I'm sorry, I didn't write
them down.

THE COURT: I will find them. We are dancing as
fast as we c¢an, as they say.
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Mz. CONNELL: The other 1ssue, your Henor, 1s a
discovery i1ssue, but I need some guldance from the Court.

Fact discovery ended some time ago. We did
continue with depositions to accommodate witnesses, and that
kind of thing, but we have been getting a lot of documents
from the NRA now, documents that are new or Chat only came
to light as relevant 1in depositions, I would put aside, 1it's
understandable to get tLhem now, Iut we are getting documents
that we have been seeking for months, 1f neot a year, we are
getting documents that have long predated or preexisted fact
discovery.

We would like to seek relief in relation to them
including mavbe a continued deposition of, for example,
Aronson, TLhe outslide auditor. We Just gof a bunch of work
they did for the NRA that we were never told about, did nct
know about, had no documents about. And I may seek other
relief as well.

I believe this motion should be directed as the
first matter to the 3pecial Master, but I just wasn't sure
gince 1t dinvolves tChe deadlines, and scheduling order, and
obther potential rellef.

THE COURT: Well, I certalinly want all i1ssues
resolved quickly because, I mean, I don't know where we are
in the overarching schedule kecause we should be. If you
have reached the end of the discovery, 1s there expert
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discovery anticipated?

M3, CONNELL: We have already issued the parties
Jointly, at the =same Lime exchanged initial expert reports,
and 1t was funny, right kefore the expert reports were
issued we got a bunch of documents, and new that rebuttals
are due next Friday we are getting a kunch of documents. T
understand this was a bilg case with a lot of documents, but
this 18 causing prejudice to Lhe plaintiff.

THE COURT: Well, I think what I would like to
have you do 1s have a conference with Mr. Blaustein over
here (indicating). I would like to get this on track to
completion. You know, 1f we have to resolve scme final
lssues to get you to the finish line, that's fine, but I
really do want to get back on track.

I should ask, how far off schedule are we 1n terms
of when we were supposed to ke done and have the Note of
Issue filed?

MsS. CONNELL: Your Honor, we are still on track,
and I don't believe 1t 's the Attorney General's intention at
this polint to even seek Lo push back dates. We Intend Lo
have rebuttal expert reports by next Friday, but whal we are
concerned about 1s when, for example, we are told that the
Audit Committee maybe didn't consider something or look at
gomething, our expert relled on that representation, and all
of a sudden we have some Iinformation regarding the Audit
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Committee, Lhat that prejudices us.

We are as anxlious as the Court teo stay on schedule
and get this Chrough summary Judgment, we hope trial.

THE COURT: I would like all remaining issues,
whatever they are, to be teed up, decided, and move on to
the next level so we can — T don't know whether there's
golng to be summary Judgment motions 1in a case as sprawling
as this, but I would llke to set a trlal date as soon as 1T
can subject to one party or another winning on summary
Judgment .

Evervbody has been working very hard, but my
understanding was that things were near the end, which it
sounds lilke 1t's true, so I would like — we will reach out
Lo selb up a conference, a phone conference, Lo get all the
issues on the table. My goal 1s to, vou know, keep feet Lo
the fire, to get the Note of Issue on time, and then, vou
know, elither people move for summary Jjudgment or we schedule
a “triial e beth.

M3, CONNELL: Thank you, your Heoneor. I think the
parties have bheen Lrving, Lhe Special Master has keen a
great asslistance thus far, kut, thank you, we will lock for
that contact.

THE COURT: Anything further?

M3. EISENBERG: Your Honor, may I make a point
briefly?
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THE COURT: Sure. We cnly have a couple more
minutes of court time available.

MS. EISENBERG: Thank you, your Honor.

Well, Ms. Connell macde a variety of different
representations —-

THE COURT: In my mind I assumed you disagreed
with some of them.

MS. EISENBERG: Correct, and I Jjust wanted to make
that c¢lear for the recocrd.

Thank you.

THE COURT: QOkay. So we will reach out so you can
have that at full length with Mr. Blaustein, and he can fill
me in afterward.

Thank you all very much.

Excellent jcb.

I will see ycu next time.

* Kk
EEBERITLF L LATE
I, Terry-Ann Velberg, C.8.R., an official court reporter of
the State of New York, do hereby certify that the foregoing

is a true and accurate transcript of my stencgraphic notes.

Terry—-Ann Volberg, CSR; CRR
OQfficial Court Reporter
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| NDEX NO. 451625/ 2020

RECEI VED NYSCEF: 11/02/2022

Supreme Court of the State of New York
Appellate Division: First  [Judicial Department

Informational Statement (Pursuant to 22 NYCRR 1250.3 [a]) - Civil

Case Title: Set forth the title of the case as it appears on the summons, notice of petition or order to

show cause by which the matter was or is to be commenced, or as amended.

PEOPLE OF THE STATE OF NEW YORK, BY LETITIA JAMES,
ATTORNEY GENERAL OF THE STATE OF NEW YORK

- against -

THE NATIONAL RIFLE ASSOCIATION OF AMERICA INC., WAYNE
LAPIERRE, WILSON PHILLIPS, JOHN FRAZER, and JOSHUA POWELL

Case Type Filing Type

L] Eminent Domain

For Court of Original Instance

Date Notice of Appeal Filed

For Appellate Division

B Civil Action [ CPLRarticle 78 Proceeding | M Appeal
[1 CPLR article 75 Arbitration L1 Special Proceeding Other | [  Original Proceedings
[] Habeas Corpus Proceeding [} CPLR Article 78

[ Labor Law 220 ar 220-b
U] Public Officers Law §36
[ Real Property Tax Law § 1278

Nature of Suit: Check up to three of the following categories which best reflect the nature of the case.

[ Transferred Proceeding
[l CPLR Article 78
] Exccutive Law §298
L] CPLR 5704 Review

[J Administrative Review | [] Business Relationships | [ Commercial L Contracts

U Declaratory Judgment ] Domestic Relations U Election Law [ Estate Matters

L1 Family Court L] Mortgage Foreclosure | [ Miscellaneous [ Prisoner Discipline & Parole
L] Real Property W Statutory [ Taxation L Torts

(other than foreclosure)

Informational Statement - Civil
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Paper Appealed From {Check one only):

If an appeal has been taken from more than one order or
judgment by the filing of this notice of appeal, please
indicate the below information for each such order or
judgment appealed from on a separate sheet of paper.

] Amended Decree

[] Amended Order

] Amended Judgement

[ Determination
U] Finding
U] Interlocutory Decree

[ Order
[ Order & Judgment
[] Partial Decree

(0 Resettled Order
[ Ruling
[ Other (specify):

m Decision U] Interlocutory Judgment  [] Resettled Decree

Ul Decree [ Judgment [ Resettled Judgment

Court: Supreme Court =1 County: New York =l
Dated: 10/03/2022 Entered;10/3/2022

Judge (name in full): Joel M. Cohen, J.S.C.

Index No.:451625/2020

Trial:

] Yes [ No

Stage:

[ Interlocutory Final [ Post-Final

If Yes: (1 Jury [] Non-Jury

Prior Unperfected Appeal and Related Case Information

Are any appeals arising in the same action or proceeding currently pending in the court? B ves O No

If Yes, please set forth the Appellate Division Case Number assigned to each such appeal.

2022-03159 & 2022-01488
Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other

jurisdiction, and if so, the status of the case:

Original Proceeding

Commenced by: [ Order to Show Cause [] Notice of Petition [] Writ of Habeas Corpus | Date Filed:

Statute authorizing commencement of proceeding in the Appellate Division:

Proceeding Transferred Pursuant to CPLR 7804(g)

Court: Choose Court County: Choose Countv
Order of Transfer Date:

CPLR 5704 Review of Ex Parte Order:

Judge (name in full):

County: Choose Countv
Dated:

Description of Appeal, Proceeding or Application and Statement of Issues

Choose Court

Court:
Judge (name in full):

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief
requested and whether the motion was granted or denied. If an original proceeding commenced in this court or transferred
pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the
nature of the ex parte order to be reviewed.

The NRA appeals from the portion of the decision and order on motion (entered on October 3, 2022) by Hon. Joel M. Cohen [NYSCEF 846; 851] denying the NRA's CPLR 3211
motion (Motion Sequence No. 30; NYSCEF 698 et seq.) to dismiss the First Cause of Action asserted in the NYAG's Second Amended Verified Complaint [NY SCEF 646].

The NRA respectfully requests that the Appellate Division (i) vacate and reverse the portion of the Decision and Order [NYSCEF B486; 851] from which the NRA appeals; and (i)
dismiss the NYAG's First Cause of Action [NYSCEF 646].
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Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds
for reversal, or modification to be advanced and the specific relief sought on appeal.

PLEASE SEE ATTACHMENT

Party Information

Instructions: Fill in the name of each party to the action or proceeding, one name per line. If this form is to be filed for an
appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, ifany. If this
form is to be filed for a proceeding commenced in this court, fill in only the party’s name and his, her, or its status in this
court.
No. Party Name Original Status | Appellate Division Status
1 People of the State of New Yark, by Letiia James, Attomey General of the State of New York Plaintiff Respo ndent El
2 |The National Rifle Association of America Defendant =llAppellant Iﬂ|
3 |Wayne LaPierre Defendant =l[None =
4 |Wilson Phillips Defendant None K4 |
5 |John Frazer Defendant =1
6 |Joshua Powell Defendant =l[None =1
7
8
9
10
11
12
13
14
15
16
17
18
19
20
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Attorney Information

Instructions: Fill in the names of the attorneys or firms for the respective parties. If this form is to be filed with the
notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division,
only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or
himself, the box marked “Pro Se” must be checked and the appropriate information for that litigant must be supplied
in the spaces provided.

Attorney/Firm Name: Monica Connell, New York State Office of the Attorney General
Address: 28 Liberty Street

City: New York | State: New York | Zip: 10005 | Telephone No: 212-416-8965
E-mail Address: monica.connell@ag.ny.gov
Attorney Type: (1 Retained [ Assigned ™ Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name: William A. Brewer Il and Svetlana M. Eisenberg, Brewer, Attorneys and Counselors
Address: 750 Lexington Avenue, 14th Floor

City: New York | state: New York | Zip:10002 | Telephone No: 212-489-1400
E-mail Address: wab@brewerattorneys.com; sme@brewerattorneys.com
Attorney Type: m Retained [ Assigned [ Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name: P. Kent Correll, Correll Law Group
Address: 250 Park Avenue, 7th Floor

City: New York | state: New York | Zip: 10177 | Telephone No: 212-475-3070
E-mail Address: kent@correlllawgroup.com
Attorney Type: m Retained [ Assigned [ Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name: Seth Farber, Winston & Strawn, LLP
Address: 200 Park Avenue

City: New York | State: New York | Zip: 10166 | Telephone No: 212-294-4611
E-mail Address: sfarber@winston.com
Attorney Type: m Retained [ Assigned [ Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name: William B. Fleming, Gage, Spencer & Fleming, LLP
Address: 410 Park Avenue, Suite 810

City: New York | State: New York | Zip: 10022 | Telephone No: 212-768-4900
E-mail Address: fleming@gagespencer.com
Attorney Type: m Retained [ Assigned [ Government [J ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name: Thomas P. McLish/Akin Gump
Address: 2001 K Street, N.W.

City: Washington | State: D.C. | Zip: 20006 | Telephone No: 202-887-4324
E-mail Address:
Attorney Type: m Retained [ Assigned [ Government [ ProSe [ Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):
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Attachment to Information Statement
Filed by the National Rifle Association of America
Pursuant to 22 N.Y.C.R.R. 1250.3(a)

Page 3— “Issues: Specify the issues proposed to be raised on the appeal, proceeding, or
application for CPLR 5704 review, the grounds for reversal, or modification to be advanced and
the specific relief sought on appeal.”

BACKGROUND

After the Court dismissed on March 2, 2022, the NY AG's two claims for dissolution of
the NRA, the NY AG amended her complaint on May 2, 2022. In the amended pleading,
the NYAG asserted no new allegations but added a new claim—purportedly under the
first sentence of EPTL 8-1.4(m)—through which she seeks (A) the appointment of (i) an
independent compliance monitor; and (i1) an independent governance expert, and

(B) other unspecified items of injunctive relief.

On June 6, 2022, the NRA filed a motion to dismiss the NY AG's First Cause of Action.
The NRA identified five independent reasons based on which the First Cause of Action
should be dismissed with prejudice.

In his order dated October 3, 2022, the Honorable Joel M. Cohen, however, denied the
NRA's motion for the reasons set forth on the record at the hearing on the motion on
September 29, 2022.

ISSUES PROPOSED TO BE RAISED ON APPEAL

The issues proposed to be raised on appeal are:

1.

2

Whether the Court below erred in holding that the First Cause of Action and the relief the
NY AG seeks in connection with it are authorized by the Legislature; and

Whether the Court below erred in otherwise denying the NRA's motion to dismiss the
NYAG's First Cause of Action.

GROUNDS FOR REVERSAL OR MODIFICATION TO BE ADVANCED

The grounds for reversal or modification to be advanced are:

1.

The lower court erred by:

a. Disregarding apposite authorities and otherwise failing to apply the controlling
procedural legal standard under CPLR 3211 in reviewing the NRA's motion to
dismiss the NY AG's First Cause of Action;

b. Disregarding controlling authorities, relying on inapposite authorities, and
otherwise failing to apply the controlling substantive law governing the court’s
interpretation of the statutory provisions invoked by the NY AG in the First Cause
of Action and elsewhere in the Second Amended Verified Complaint;
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C.

f.
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Disregarding the NRA's argument that the NY AG failed to plead in the Second
Amended Verified Complaint that the charitable assets with regard to which she
seeks relief in the First Cause of Action are held or administered in New York;
Holding that EPTL 8-1.4(m) applies extra-territorially;

Disregarding the NRA's argument that the NY AG fails to (1) show that

EPTL 8-1.4(m) applies to the assets with regard to which the NY AG’s First Cause
of Action seeks injunctive relief, and (i1) plead facts sufficient to allege that

EPTL 8-1.4(m) applies to any of such assets; and

Failing to address the NRA's argument that the NY AG's First Cause of Action
should be dismissed on First Amendment grounds.

2. In denying the NRA's motion to dismiss the NY AG's First Cause of Action, the lower
court committed reversible error.

SPECIFIC RELIEF SOUGHT

The specific relief sought is entry of an order:

)

(ii)

Reversing and vacating the portion of Supreme Court’s Decision and Order on
Motion dated October 3, 2022, denying the NRA's motion to dismiss the First
Cause of Action of the NYAG's Second Amended Verified Complaint; and
Dismissing the NY AG's First Cause of Action.
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